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JUDGES 


OFTHB 


COURTS  REPORTED  DURING  THE  PERIOD 
COVERED  BY  THIS  VOLUME 


CONNECTICUT— Supreme  Court  of  Errors. 
FREDERIC  B.  HALL,  Chiio'  Justios. 

ASSOCIATE  JUSIICES. 
SAHTTEL  O.  PRBNTICE.  ALBERTO  T.  RORABAOK. 

JOHN  k.  THAYER.  GEORGE  W.  WHEELER. 


DELAWARE — Supreme  Court. 

CHARLES  M.  CURTIS,  Chancixlob. 
JAMES  PEMNEWILL,  Chiet  Justice. 

ASfiOCIAIE  nrooES. 
WILLIAM  H.  BOYCE.  VICTOR  B,  WOOLLEY. 

HENRY  C.  CONRAD.  HERBERT  L  RICE. 

Court  of  Chancery. 
CHARLES   M.  CURTIS,   Ciunokllob. 


MAINE — Supreme  Judicial  Court. 
WM.  PENN  WHITEHOUSE,  CmEr  Jcsnoi. 

AaSOCIATK  JUSTICES. 
ALBERT  R.  SAVAGE.  ARNO  W.  KING. 

ALBERT   M.   SPEAR.  GEORGE  E.  BIRD. 

LESLIE  0.  CORNISH.  GEORGE  F.  HALBZ. 

GEORGE  M.  HANSON. 


MARYLAND— Court  of  Appeals. 
A.  HUNTER  BOYD,  Ghiet  Judge. 

ASSOCIATE  JUDGES. 

JOHN  p.  BRISCOE.  WILLIAM  H.  THOMAa 

JAMES  A.  PEARCE  JOHN  R.  PATTISON. 

K.  CHARLES  BURKE  HAMMOND  URNEB. 

HENRY  STOCEBBIDOE. 
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NEW  HAMPSHIRE— Supreme  Court 
FRANK  N.  PARSONS,  Chief  Juotici. 

A880CIAIK  JUSTICES. 
REUBEN  E.  WALKER.  JOHN  E.  YOUNG. 

GEORGE  H.  BINGHAM.  ROBERT  J.  PEASLEB. 

NEW  JERSEY— Court  of  Errors  and  Appeals. 

MAHLON  PITNEY,  Chancellor,  i 
EDWIN  ROBERT  WALKER,  CHAwcELLOB.t 
WILLIAM  S.  6UMMERE,  Chikf  Jubtick. 

JUSTICES. 

CHARLES  G.  GARRISON,  JAMES  J.  BERGEN. 

FRANCIS  J.  SWAYZE.  WILLARD  P.  VOORHEB8. 

THOMAS   W.  TRENCHARD.  JAMES  F.  MINTURN. 

CHARLES  W.  PARKER.  SAMUEL  KALISCH. 

JTTDOES. 
JOHN  W.  BOGERT.  G.  D.  W.  VROOM. 

WILLIAM  H.  VREDENBURGH.  JOSEPH  W.  CONGDON. 

JOHN  J.  WHITE. 

Court  of  Chancery. 

MAHLON  PITNEY,  Chancellob.i 
EDWIN  ROBERT  WALKER,  CHANCBLLOB.t 

VICE  cuarcellobs. 
JOHN  R.  EMERY.  EDMUND  B.  LEAMING. 

FREDERIC  W.  STEVENS.  JAMES  E.  HOWELL. 

EUGENE  STEVENSON.  EDWIN  ROBETRT  WALKBB.t 

UNDLEY  M.  GARRISON.  VIVIAN  M.  LEWIS.* 

Supreme  Couirt 
WILLIAM   S.    GUMMERB,  Gbiet  Justicb. 

associate  JUSTICES. 

CHARLES  G.  GARRISON.  WILLARD  P.  VOORHESai 

FRANCIS  J.  SWAYZE.  JAMES  P.  MINTURN. 

CHARLES  W.  PARKER.  JAMES  .T.  BERGEN. 

THOMAS  W.  TRENCHARD.  SAMUEL  KALISCH. 

Prerogative  Court. 

MAHLON  PITNEY,  Obdinabt.* 
BDWIN  ROBERT  WALKER,  Ordihabt.« 

VICE    ORDINABT. 

EDWIN  ROBERT  WALKER,* 

PENNSYLVANIA— Supreme  Court. 

D.  NEWLIN  FELL,  CmEr  Justicb. 

JUSTICES. 

J.  HAY  BROWN.  JOHN  P.  ELKIN. 

8.  LESLIE  MLSTREZAT.  JOHN  STEWART. 

WILLIAM  P.  POTTER.  ROBERT  MOSCHZISKBR. 


>  Beslgned   March  18,   1912.  '  Apcninted  March  IS,  1912,  to  succeed  Mahlon  Pltntiy. 

*  Appointed  April  3,  1912,  to  succeed  Edwin  Robert  Walker. 
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RHODE  ISLAND— Supreme  Court. 
EDWARD  C.  DUBOIS,  Chief  Justice. 

ASSOCIATE   JUSTICES. 

JOHX  T.  BL0DGETT.4  C.  FRANK  PARKHURST. 

CLARKE  H.  JOHNSON.  WILLIAM  H.  SWEETLAND. 

WALTER  B.  VINCENT.s 


VERMONT — Supreme  Court. 
JOHN  W.  ROWELL,  Chief  Judob. 

ASBOCIATK  JUDOE8. 

LOVELAND  MUNSON.  SENECA  HASEI/TON. 

JOHN  HENRY  WATSON,  GEORGE  M.  POWERS. 


*  Died  March  4,  1912.  •  Quallfled  March  tl,  ISll 
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AMENDMENTS  TO  RULES 


SUPREME  COURT  OF  RHODE  ISLAND » 


Rule  as  to  Complaints  Against  Members  of  the  Bar  for  Unpro- 
fessional Conduct 


Rnle  8  of  tlie  rules  of  practice  of  the  Su- 
l>reme  Court  Is  hereby  amended  so  as  to 
read  as  foUovra: 

8.  Complalii.t8  against  members  of  the  bar 
fur  Tinprofesslonal  conduct  sball  be  made  in 
irritlng  under  oath  and  sball  set  forth  Bpe- 
ciScally  the  facts  upon  which  the  charge  is 
based,  and  the  residence  and  post  ofBce  ad- 
dress of  the  complainant  Snch  complaints 
when  filed  with  the  clerk  will  be  referred  for 
eiamlnatlou  and  report  thereon  to  a  standing 
committee  of  five  members  of  the  bar  ap- 
pointed by  the  court.  No  complaint  filed 
.it»lnBt  a  member  of  the  bar  shall  be  with- 
drawn without  the  consent  of  the  court  for 


cause  shown.  Said  committee  shall  also  ex- 
amine all  suggestions  of  unprofessional  con- 
duct brought  to  Its  attention  by  the  Supreme 
or  superior  courts. 

In  all  cases  report  shall  be  made  to  the 
Supreme  Court  The  members  of  the  pres- 
ent committee  shall  hold  office  until  the  ex- 
piration of  their  respective  terms  of  ap- 
pointment and  vacancies  as  they  occur 
hereafter  will  be  filled  by  appointments  for 
the  term  of  three  years. 

The  members  of  this  committee  will  be 
excused  from  attendance  In  court  when  nec- 
essary to  fulfill  engagements  previously 
made  to  attend  meetings  of  this  committee. 


*  For  mle  ■•  previously  amended.  lee  n  AtL  vL 
(tx)« 
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LEWIS  T,  GRAY. 

(Sapreme  Jndicial  Conrt  of  Maine.    Apiil  22, 
1012.) 

Baiuiknt  (i  18*)— Right  to  liiBM— Stobagk 

OF  Hat. 

A  penon.  not  an  innkeeper  or  warehonae- 
man,  nor  in  the  business  of  storing  goods,  wlto 
permits  tlie  property  of  anottier  to  remain  on 
his  premises  nnder  an  agreement  that  storage 
is  to  be  paid,  but  without  any  agreement  for  a 
lien,  liM  no  lien  for  the  storage  at  common 
law;  and  lience  defendant  has  no  such  lien  for 
storing  bajt  though  he  has  notified  plaintiff 
owner  tliat  storage  will  be  claimed. 

[Ed.  Note<— For  other  cases,  see  Bailment, 
Cent.  Dig.  {|  77-84;   Dec.  Dig.  {  18.*] 

Exceptions  from  Supreme  Judicial  Court, 
Franklin  County. 

Action  by  Mary  E.  Lewis  against  Fred  O. 
Gray  for  tbe  alleged  couTersion  of  certain 
pressed  bay.  Plea,  tbe  general  issue  witb  a 
brief  statement  as  follows:  "That  he  retain- 
ed possession  of  tbe  bay  which  be  then  bad 
hi  possession  at  tbe  time  of  tbe  alleged  cou- 
Tersion, and  refused  to  deliver  same  to 
plalutlff  on  demand,  for  tbe  reason  that  de- 
fendant had  a  claim  for  storage  of  said  hay, 
and  by  reason  of  said  claim  for  storage  a 
lien  on  tbe  same  to  enforce  collection  of 
same,  whlcb  claim  for  storage  plaintiff  re- 
fosed  to  pay  prior  to  tbe  demanded  deliv- 
ery." Verdict  for  defendant  The  plalntlflf 
excepted  to  certain  rulings.    Sustained. 

Argued  before  WHITBHOUSE,  O.  J.,  and 
CORNISH,  KING,  BIRD,  HALET,  and 
HANSON,  JJ. 

Frank  W.  Butler,  of  Farmington,  for  plain- 
tiff. Elmer  E.  Richards,  of  Farmington,  for 
defendant 

KING,  J.  Action  of  trover  for  tbe  val- 
ue of  a  certain  quantity  of  pressed  bay.  It 
appears  from  tbe  exceptions  that  the  plain- 
tiff was  tbe  owner  In  1907  of  an  undivided 
half  of  a  farm;  that  tbe  hay  in  question 
was  cut  that  year  on  tbe  farm,  pressed,  and 
stored  on  tbe  premises;  that  in  1008  tbe 
plaintiff  sold  and  conveyed  ber  half  of  the 
farm  to  ber  cotenant  and  thereafter  tbe  co- 
tenant  sold  and  conveyed  tbe  farm  to  tbe  de- 
fradant,  tbe  pressed  hay  stUl  being  stored 


thereon;  tbat,  after  tbe  defendant  came  in- 
to possession  of  the  premises,  he  notified  the 
plaintiff  to  remove  the  hay;  and  that,  if  It 
remained  there,  storage  would  be  claimed, 
and  there  was  soibe  evidence  introduced 
tending  to  show  an  agreement  to  pay  stor- 
age. Tbe  question  was  whether  the  defend- 
ant had  a  lien  on  the  bay  for  storage  after 
his  notice  that  storage  would  be  claimed. 

The  presiding  Justice  gave  the  jury  ex- 
plicit Instructions  relating  to  the  question 
whether  there  was  a  contract  on  the  plain- 
tiff's part  to  pay  storage,  and  then  said: 

"If  they  did  come  to  an  understanding, 
if  a  proposition  was  made,  and  assented  to 
by  ber,  that  storage  should  be  paid  from 
that  time,  then  I  give  you  this  rule,  as  it 
lies  in  my  mind  at  present,  that  the  defend- 
ant would  be  entitled  to  retain  possession  of 
that  hay  until  a  fair  reasonable  price  for 
the  storage  was  made  or  tendered.  We  have 
a  class  of  cases  on  tbe  subject  of  liens  where 
things  are  put  into  the  possession  of  another 
to  do  something  to  them,  to  mend  them,  or 
repair  them,  or  do  work  upon  them,  in 
which  case  the  one  who  does  tbe  work  is 
entitled  to  retain  them  until  pay  for  tbe 
work  is  made  to  him.  And  I  think,  and  so 
rule  to  you,  and  It  will  be  your  guide  in 
this  case,  that  where  one  places  a  thing  to 
be  kept,  to  be  stored  for  pay,  under  an 
agreement  or  an  understanding  that  it  is  to 
be  paid  for,  tbat  he  Is  entitled  to  keep  it  un- 
til be  is  paid." 

It  Is  not  claimed  tbat  the  defendant  had 
any  statutory  lien,  nor  that  be  had  any  lien 
on  the  hay  by  virtue  of  any  express  contract 
therefor  in  tbe  nature  of  a  pledge.  Did  he 
have  a  common-law  lien,  so  called — ^a  lien 
arising  under  tbe  rules  of  tbe  common  law? 
We  think  not  It  is  quite  impossible  to  find 
uniform  rules  by  which  it  may  always  be  de- 
termined when  a  common-law  lien  results. 
"Derived  from  tbe  dvll  law,  and  foimded 
on  considerations  of  equity  and  Justice,  the 
rules  by  whlcb  they  are  governed  vary  with 
tbe  grounds  on  which  such  rights  are  given." 
White  V.  Smith,  44  N.  X  Law,  105,  106,  43 
Am.  Rep.  347. 

Particular  liens  have  always  been  admit- 
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ted  by  the  common  law  In  favor  of  those 
persons,  snch  as  innkeepers,  carriers,  com- 
mon carriers,  and  warehousemen,  who  are 
bound  by  law  to  serve  the  public  in  their 
trades  and  occupations.  And  the  privilege 
of  a  particular  lien,  the  privilege  to  detain 
and  hold  the  possession  of  some  particular 
property  of  another  as  security  for  some 
debt  or  obligation,  has  been  extended  to  oth- 
er persons,  in  a  variety  of  cases,  where  such 
persons  by  their  labor  and  skill  have  impart- 
ed an  additional  value  to  the  goods.  This 
includes  artisans,  tradesmen,  mechanics,  and 
laborers  who  receive  property  (although  not 
obliged  to  receive  it)  for  the  purpose  of 
mending,  repairing,  and  Improving  its  con- 
dition for  hire,  and  they  have,  by  the  com- 
mon law,  a  lien  on  such  property  until  the 
reasonable  charges  for  their  labor  and  ex- 
penses thereon  are  paid. 

But  the  defendant,  under  the  facts  in  this 
case,  cannot  be  classed  with  those  persons 
who  are  allowed  liens  because  they  are 
bound  by  law  to  receive  and  care  for  the 
goods  of  others.  He  was  under  no  obliga- 
tion to  permit  the  hay  to  remain  on  bis 
premises.  He  was  not  a  warehouseman,  nor 
in  the  business  of  storing  goods.  He  was, 
at  most,  a  voluntary  bailee  of  the  hay  under 
an  agreement  with  the  owner  that  he  was  to 
be  paid  reasonable  compensation  for  its  stor* 
age.  Nor  can  he  be  reasonably  classed  with 
those  persons  who  are  given  liens  on  specific 
property  which  has  been  enhanced  in  its  in- 
trinsic value  by  their  skill  and  labor  be- 
stowed upon  it.  True,  the  storage  of  the  bay 
may  properly  be  regarded  as  beneficial  to  its 
owner,  for  it  may  have  preserved  it  from  de- 
terioration and  destruction,  but  we  do  not 
think  it  can  be  held  that,  by  the  mere  stor- 
age of  the  hay,  the  defendant  has  added  to 
its  intrinsic  value,  and  thereby  become  enti- 
tled to  a  lien  on  it  under  the  application  of 
this  rule  of  the  common  law. 

As  suggested  above,  any  eflTort  to  subject 
common-law  liens  to  uniform  rules  is  neces- 
sarily unsatisfactory,  and  therefore  it  be- 
comes most  important,  in  the  determination 
of  whether  or  not  a  lien  should  be  admitted 
in  any  given  case,  to  examine  and  consider 
Judicial  precedents. 

Our  attention  has  not  been  directed  to  any 
case,  and  we  have  found  none,  in  any  Ju> 
risdictlon,  which  decisively  admits  a  lien  un- 
der facts  and  circumstances  like  those  in  the 
case  at  bar.  Mr.  Lummus,  in  his  recent  work 
on  Liens,  cited  by  defendant,  says:  "There 
seems  to  be  no  good  reason  for  limiting  the 
lien  to  persons  making  a  business  of  acting 
as  warehousemen.  It  seems  that  any  person 
having  possession  of  the  goods  and  a  valid 
claim  for  storing  them  ought  to  have  a  lieu." 
Section  73.  No  authorities,  however,  are 
cited  which  directly  support  that  proposi- 
tion. In  section  76  he  cites  Schneider  v. 
Dayton,  111  Mich.  396,  69  N.  W.  829,  as  an 
authority  for  a  lien  where  notice  was  given 


that  storage  would  be  charged,  and  fbe  own- 
er of  the  goods  made  no  reply.  But  we  find 
upon  examination  of  the  report  of  that  case 
that  the  notice  to  the  owner  of  the  good^ 
was  that  the  landlord  "would  insist  upon  a 
lien  for  storage,"  and  the  court  held  that  in- 
asmuch as  a  lien  for  the  storage  was  claim- 
ed in  the  notice,  and  the  owner  did  not  re- 
move the  goods,  the  lien  was  assented  to. 

In'Whltlock  Co.  v,  Holway,  92  Me  414. 
42  AU.  799,  cited  by  the  plaintiff,  this  court 
said:  "But,  in  the  absence  of  any  agree- 
ment, the  common  law  does  not  give  to  a  per- 
son, not  an  innkeeper  or  warehouseman,  a 
lien  on  personal  property  for  its  storage." 
It  is  suggested  that  the  above-quoted  state- 
ment is  only  a  dictum,  as  the  case  did  not 
really  involve  that  question.  There  may  be 
merit  in  that  suggestion,  for  that  was  a  case 
where  a  tenant  left  on  the  premises  a  ma- 
chine the  title  to  which  was  In  the  plaintiff, 
and  the  question  was  whether  under  those 
circumstances  the  landlord  had  a  lien  on 
the  machine  for  its  storage.  But,  if  that 
statement  be  only  a  dictum,  it  is,  we  think,  n 
correct  statement  of  the  law  as  understood 
and  applied  by  this  court,  and  also  in  ac- 
cordance with  Judicial  precedent  elsewhere. 

In  Allen  v.  Ham,  63  Me.  532,  it  was  held 
that  a  llrery  stable  keeper,  who^had  a  horse 
in  his  possession  which  he  had  been  keeping 
under  an  express  contract  with  the  owner  of 
the  horse  to  pay  one  dollar  per  day  for  Its 
care  and  keeping,  had  no  lien  at  common  law 
on  the  horse  for  apy  care  and  keeping  fur- 
nished prior  to  the  passage  of  Act  1872,  c. 
27,  which  provided  a  statutory  lien  for  pas- 
turing, feeding,  and  sheltering  animals.  The 
court  there  said:  "Not  being  an  Innkeeper, 
or  farrier,  or  trainer,  be  has  no  such  lien 
by  the  common  law.  Miller  v.  Marston,  35 
Me.  153  [56  Am.  Dec.  694].  He  has  none  by 
any  agreement  with  the  respondent  amonnt- 
ing  to  a  pledge." 

This  court  having  thus  held  that  a  stable 
keeper  had  no  Hen  at  common  law  for  sta- 
bling and  feeding  a  horse  under  an  express 
agreement  to  pay  therefor,  a  fortiori  must  it 
be  held  that  a  person  who  is  not  a  ware- 
houseman, nor  in  the  business  of  storing 
goods,  but  who  permits  the  property  of  an- 
other to  remain  on  his  premises,  under  an 
agreement  that  storage  Is  to  be  paid,  has  no 
lien  therefor  at  common  law.  Stoddard  v. 
Crocker,  100  Me.  450,  62  Atl.  241,  may  be 
cited  as  holding  by  implication  that  only 
warehousemen  have  a  lien  at  common  law 
for  storage. 

In  Jones  on  Liens,  {  968,  it  is  said:  "In 
some  states  a  person  not  a  warehouseman, 
and  not  in  the  business  of  storing  goods, 
has  no  lien  on  goods  for  his  compensation 
for  storing  them,  unless  there  be  an  express 
agreement  for  a  lieu,  or  it  is  the  legal  duty 
of  one  to  receive  and  hold  the  goods.  A 
mere  volunteer  under  no  obligation  who  ac- 
cepts the  temporary  custody  of  goods  witU- 
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oat  any  agreement  tor  a  lien  can  claim 
none  for  his  compensation." 

In  Re  Kelly,  18  Fed.  628  (District  Court, 
S.  D.  N.  T.),  It  Is  said:  "The  authorlUes  in 
tills  state  hold  tbat  a  person  not  being  a 
warehouaeman,  nor  In  tbe  business  of  stor- 
ing eoods,  who  has  articles  on  private  stor- 
age, has  no  Uen  upon  them  for  his  compen- 
sation any  more  than  a  landlord  has  on  his 
tenant's  goods  for  rent."  See,  also,  Orln- 
neU  V.  Cook,  3  HUl  (N.  Y.)  485,  38  Am.  Dec. 
663;  Rlvara  t.  Ohio,  8  B.  D.  Smith  (N.  Y.) 
267,  268;  Merrltt  v.  Pelrano,  10  App.  DIt. 
563,  42  N.  X.  Supp.  97;  White  v.  Smith,  44 
N.  J.  Law,  105,  109,  43  Am.  Rep.  347;  Pres- 
ton T.  Neale,  12  Gray  (Mass.)  222. 

If  it  be  said  that  considerations  of  equity 
and  Justice  seem  to  require  that  there  should 
be  a  Hen  wherever  a  valid  claim  for  stor- 
age exists,  the  answer  may  be  made  that 
such  a  Uen  can  always  be  provided  for  by 
contract  between  the  parties,  and  it  may  be 
created  by  legislative  enactment 

It  Is  therefore  the  opinion  of  tbe  court 
that  tbe  ruling  at  nisi  prios,  that  the  de- 
fendant was  entitled  to  a  lien  for  the  storage 
of  the  hay  if  there  was  an  understanding  or 
agreement  between  the  parties  that  the  stor- 
age was  to  be  paid  for,  was  erroueous,  and 
accordingly  tbe  entry  must  be: 

Exeeptlona  sustained. 


U  re  OPINION  OP  THE  JUSTICES. 

(Supreme  Court  of  Rhode  Island.     April  17, 
1912.) 

L  Statdtis  (S  235*)  — Oonbtbuctior  — Po- 

UCB    POWEB— LiBEBALITT. 

Cien.  Laws  1909,  c.  238,  which  created 
Metropolitan  park  commissioners,  with  power 
to  acquire,  maintain,  and  make  available  to 
the  inhabitants  of  the  district  and  to  tbe  pub- 
lic generally  open  spaces  for  exercise  and  rec- 
reation, by  purchase  or  condemnation,  con- 
templates the  improvement  and  conservation 
of  the  public  health  by  encouraging  outdoor 
exercise  and  recreation,  and,  as  an  exercise 
of  the  police  power  of  the  state,  is  entitled  to 
a  liberal  construction. 

[Ed.   Note. — For   other  cases,   see   Statutes, 
Cent.  Dig.  {  316;   Dec.  Dig.  |  235.*] 

2.  Taxation  (S  40*)— Vauditt  of  Statutiw 
-Taxing  Powei^-Judicial  Authobitt. 
Gen.  Laws  1909,  c  238,  |  7,  provides  for 
tbe  appointment  by  the  superior  court  of  com- 
missioners to  determine  the  proportion  which 
each  city  and  town  in  the  Metropolitan  park 
district  shall  annually  pay  to  meet  interest  and 
sinkinK  fond  requirements.  Section  8  provides 
chat  the  amount  required  each  year  from  each 
city  and  town  of  the  park  district  shall  be  es- 
timated and  included  in  and  made  a  part  of 
the  som  charged  therein,  and  shall  be  assessed 
as  part  of  its  annual  state  taxes.  Const,  art. 
1,  f  2,  provides  that  the  burdens  of  the  state 
"ought  to  be  fairly"  distributed  among  its 
dtlzens.  BeJd,  that  the  determination  as  to 
the  fairness  of  a  burden  of  taxation  is  en- 
tirely for  tbe  Legislature;  and,  as  it  only 
requires  that  the  burden  be  "fairly"  distrib- 
uted,    tbe     statute     is     not     unconstitutional. 


though  it  provides  for  repayment  to  the  state 
by  the  towns  in  the  district  of  sums  expended 
in  tbe  creation  of  the  district,  as  the  particular 
benefit  of  the  residents  of  the  cities  and  towns 
therein,  because  of  their  proximity,  are  mate- 
rial considerations  beyond  the  benefit  to  tbe 
general  public 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  |S  68-89;   Dec.  Dig.  {  40.*] 

8.  Jury  (S  19* )— Vauditt  of  Statutes  — 
Taxing  Poweb— Jddiciai.  Authobitt. 
And,  under  Const,  art.  1,  §  15,  which  pro- 
vides that  "the  right  of  trial  by  jury  shall  re- 
main inviolate,"  such  sections  are  not  void, 
because  they  do  not  give  persons  assessed  the 
right  of  trial  by_  jury,  as  tax  assessments  have 
never  been  subject  to  revision  by  jury  trial. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  H  91,  104-133;   Dec.  Dig.  |  19.*] 

4.  Eminent  Douain  (f  2*) —Vauditt  of 
Statutes— Taxing  Poweb- Judicial  Au- 
thobitt. 

And  Const,  art.  1,  i  16,  which  provides 
that  private  property  shall  not  be  taken  for  a 
public  use  without  just  compensation,  refers 
to  the  exercise  of  tbe  right  of  eminent  domain 
and  illegal  exactions  disguised  under  the  name 
of  taxation,  and  does  not  require  that  taxes 
legally  assessed  shall  carry  with  them  any 
obligation,  other  than  that  a  proper  applica- 
tion shall  be  made,  and  so  will  not  avoid  the 
sections  of  the  statute  noted. 

[Ed.  Note. — ^For  other  cases,  see  Eminent 
Domain,  Cent.  Dig.  {{  8-12;   Dec.  Dig.  {  2.*] 

6.  Constitutional  Law    (J  68*)— Vauditt 

OF  Statutes. 

Nor  is  the  statute  rendered  unconstitu- 
tional by  the  appointment  of  commissioners  to 
determine  the  amounts  to  be  repaid  to  the 
state,  under  Const,  art  4,  {  2,  which  provides 
that  the  legislative  power  shall  be  vested  In 
two  houses,  the  concurrence  of  which  shall  be 
necessary  to  the  enactment  of  laws,  as  the 
duty  of  such  commissioners  is  not  legislative, 
but  merely  a  matter  of  arithmetical  computa- 
tion. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  |S  108-114;    Dec.  Dig. 

6.  Constitutional  Law  (Si  232,  289*)— Va- 
lidity OF  Statutes. 

Nor  is  tbe  statute  in  contravention  of 
Const,  n.  S.  Amend.  14,  which  provides  tbat 
no  state  shall  deprive  any  person  of  life,  lib- 
erty, or  property  without  due  process  of  Uw, 
or  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  tbe  laws,  in  tbat  it 
does  not  provide  for  a  hearing  of  the  cities 
and  towns  of  the  park  district  as  to  the  neces- 
sity for  parks  and  parkways  therein,  nor  as 
to  the  size,  style,  and  cost  or  expense  of 
maintenance  of  the  same,  as  municipal  corpo- 
rations are  subject  to  control  of  tbe  state  Leg- 
islature, which  may  cast  a  burden  of  im- 
provement upon  them  without  notice  or  hear- 
ing. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  {{  686,  870;  Dec.  Dig. 
IS  232,  289.*] 

7.  Municipal  Cobfobations  (|  64*)— Valid- 
ity OF  Statutes— Restbaints  on  Leoisla- 
TUBE— Local  Self-Govebnment. 

As  the  Constitution,  which  is  a  confine- 
ment and  restraint  of  the  power  of  the  Leg- 
islature, rather  than  a  grant,  places  no  re- 
straint on  its  control  over  municipal  corpora- 
tions, a  resolution  of  the  Legislature,  provid- 
ing for  the  submission  to  the  vote  of  the  ques- 
tion whether  the  General  Assembly  shall  be 
authorized  to   issue   state   bonds  for   the   ac- 
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quirement  and  improTcment  -of  real  eitate  for 
public  reservations  and  paries  in  tlie  Metro- 
politan park  district  of  Providence  Planta- 
tiona,  created  by  Gen.  Laws  1909,  c.  238,  wliicli 
provides  for  the  repayment  of  tlie  amount  ex- 
pended to  the  state  by  the  cities  and  munici- 
palities included  in  the  district,  is  not  invalid 
as  an  interference  with  local  self-government* 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  166,  157;  Dec 
Dig.  (  64.*] 

Answer  to  questions  submitted  by  request 
from  the  Qovemor  of  the  State  of  Rhode  Is- 
land and  Providence  Plantations. 

April  17,  1912. 
To  His  Excellency,  Aram  3.  Pothler,  Gov- 
ernor of  the  State  of  Rhode  Island  and 
Providence  Plantations: 

We  have  received  from  your  excellency  a 
request  for  our  opinion  upon  the  following 
questions,  viz.: 

"(1)  Are  sections  7  and  8  of  chapter  238 
of  the  General  Laws  1909  unconstltntlonai 
and  void,  because  In  violation  of  any  provi- 
sion of  the  state  or  federal  Constitution,  es- 
pedally  article  1,  §{  2,  16,  and  16,  and  ar- 
ticle 4,  S  2,  of  the  state  Constitution,  and 
ttiat  portion  of  article  14  of  amendments  to 
the  federal  Constitution  as  follows:  •  •  * 
'Nor  shall  any  state  deprive  any  person  of 
life,  liberty,  or  property,  without  due  pro- 
cess of  law,  nor  deny  to  any  person  within 
its  Jurisdiction  the  equal  protection  of  the 
laws.' 

"(2)  If  the  foregoing  question  Is  answered 
in  the  negative,  is  there  any  constitutional 
objection  to  the  authorizations  and  direc- 
tions In  the  following  resolution  now  pend- 
ing in  the  General  Assembly:  'Resolved, 
tliat  the  following  proirasitlon  be  submitted 
to  the  people  for  their  approval  or  rejection 
at  the  general  election  to  be  held  on  the 
Tuesday  next  following  the  first  Monday  In 
Noveml>er,  1912:  "Metropolitan  Park  Loan. 
Sliall  the  General  Assembly  l>e  authorized 
and  directed  to  provide  for  the  issue  of  state 
bond.<>  not  to  exceed  the  amount  of  three 
hundred  thousand  dollars  for  the  acquire- 
ment and  improvement  of  real  estate  for 
public  reservations  and  parlis  in  the  Met- 
ropolitan park  district  of  Providence  Planta- 
tions, the  amount  thereof  expended  to  be 
repaid  to  the  state  in  accordance  with  the 
provisions  of  chapter  238  of  the  General 
Laws,  these  bonds  to  be  Issued  from  time  to 
time  in  such  amounts  and  upon  such  terms 
as  the  General  Assembly  may  hereafter  de- 
termine?" ' 

"(3)  Does  the  obligation  of  repayment  of 
amounts  expended  either  under  said  chapter 
238  and  the  additions  and  amendments 
thereto,  or  under  said  resolution,  fall  upon 
the  state  as  a  whole,  or  only  upon  the  cities, 
towns,  and  voting  districts  constituting  the 
Metropolitan  parlt  district  of  Providence 
FIantatlons7' 


I 


In  response  to  these  questions,   we  hare 
the  honor  to  submit  the  following  opinion:       I 

[1]  Gen.  Laws  1909,  c.  238,  is  the  first  act    , 
in  said  compilation  of  the  statutes  that  ap-    I 
pears  under  "Title  XXIII,  Of  Forestry  and    i 
Paries,"  and  is  Itself  entlUed  "Of  the  Metro-    ' 
politan  FarlE  Commissioners."    An  exambu-    j 
Hon  of  its  provisions  discloses  the  fact  that    . 
It  deals  with  the  "advisability  of  laying  ont    ' 
ample  open  spaces  for  the  use  of  the  public,"    i 
within    the    Metropolitan    parlc    district   of 
Providence  Plantations,  which  includes  the    ' 
dtles    of    Providence,    Pawtucltet,    Central 
Falls,    and   Cranston,    the   towns    of    East    ■ 
Providence,  Warwick,  Johnston,  North  Prov-    , 
idence,  Lincoln,  Barrington,  and  the  voting 
districts  Nos.  3,  4,  and  6  in  the  town  of  Cum-    ' 
berland;  that  these  open  spaces  are  to  be 
used  for  exercise  and  recreation,  and  for  in- 
tercommunication between  them  and  adja-    i 
cent  streets  and  highways.    It  thus  appears 
that  the  chapter  contemplates  the  improve-    ' 
ment  and  conservation  'of  the  public  health 
by   encouraging  out  of  door   exercise   and 
recreation  in  parks  and  parkways  within  its 
most  densely  populated  area.     It  ia  there- 
fore apparent  that  the  statute  in  question 
was  passed  by  the  Legislature  in  exercise  of 
the  police  power  of  the  state.     In  such  cir- 
cumstances, the  statute  is  entitled  to -a  lib- 
eral construction,  in  order  that  its  beneficjal 
influence  may  not  be  Impeded. 

[2]  The  seventh  and  eighth  sections  of 
the  chapter,  towards  which  our  attention  is 
especially  directed  by  the  questions  under 
consideration,  respectively  read  as  follows: 

"Sec.  7.  The  superior  court  shall,  on  the 
application  of  the  said   Metropolitan   park 
commissioners,  and  after  notice  to  each  of 
the  cities  and  towns  hereinbefore  designated, 
appoint  three  commissioners  who  shall  not 
be  residents  of  such  cities  and  towns,  who 
shall,  after  the  notice  and  hearing,  and  In 
such  manner  as  they  stiall  deem  just  and 
equitable,  determine  the  proportion  In  which 
each  of  such  dtles  and  towns  shall  annually 
pay  money  Into  the  treasury  of  the  state  for 
the  term  of  five  years  next  following   the 
year  of  the  first  issue  of  said  scrip  or  certifi- 
cates of  Indebtedness,  to  meet  the  Interest 
and  sinking-fund  requirements  for  each  of 
said  years  as  estimated  by  the  general  treas- 
urer of  the  state,  and  to  meet  the  exi>enses 
of  preservation  and  necessary  care  of  said 
public  reservations  as  estimated  by  the  Met- 
ropolitan park  commissioners  and  certified 
by  tbem  to  the  general  treasurer,  and  any  de- 
ficiency in  the  amount  previously  paid  in  as 
found   by   said  treasurer,   and  shall    return 
their  award  into  said  court;  and  when  said 
award  sliall  have  been  accepted  by  said,  court 
the  same  shall  be  final  and  conclusive  ad- 
judication of  all  matters  herein  referred  to 
said  commissioners  and  shall  be  binding  on 
all  parties.     Before  the  expiration  of    said 
term  of  five  years,  and  every  five  years    there- 
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after,  ibree  oonunlssloneni  who  shall  not  be 
resldentB  of  any  of  the  cities  or  towns  con- 
Btltntlng  the  Metropolitan  park  district  shall 
again  be  appointed  as  aforesaid,  with  the 
same  powers  and  duties  for  the  next  succeed- 
ing term  of  five  years:  Provided,  that  no 
assessmmt  shall  be  levied  for  the  purposes 
of  this  chapter  in  any  one  year  upon  any 
city  or  town  in  excess  of  a  sum  equal  to  one- 
balf  mUl  on  the  dollar  of  the  valuation 
thereof.  The  superior  court  shall  have  Ju- 
risdiction In  equity  to  enforce  the  provisions 
of  this  chapter  and  shall  fix  and  determine 
the  compensation  of  all  commissioners  ap- 
pointed by  said  court  under  the  provlaiona 
hereof. 

"Sec.  8.  The  amount  of  money  required 
each  year  ttotn  each  city  and  town  of  the 
said  Metropolitan  parlc  district  of  Provi- 
dence Plantations  to  meet  the  interest,  sink- 
ing-fund requirements,  and  expenses  afore- 
said for  each  year,  and  the  deficiency,  if 
any,  shall  be  estimated  by  the  general  treas- 
urer in  accordance  with  the  proportion  de- 
termined as  aforesaid,  and  shall  be  included 
in  and  made  a  part  of  the  sum  charged  in 
such  city  or  town,  and  shall  be  assessed  up- 
on it  in  the  apportionment  and  assessment 
of  its  annual  state  tax.  The  general  treas- 
urer Bliall  in  each  year  give  notice  to  each 
city  asd  town  aforesaid  of  the  amount  of 
such  assessment,  and  each  of  such  cities  and 
towns  shall  pay  its  respective  assessments, 
»>  determined  as  aforesaid,  into  the  state 
treasury  at  the  time  required  for  the  pay- 
ment of,  and  as  a  part  of,  its  state  tax." 

The  foregoing  provisions  are  not  in  con- 
flict with  the  Constitution  of  Rhode  Island, 
art  1,  {  2,  which  reads  as  follows:  "All 
free  governments  are  instituted  for  the  pro- 
tection, safety  and  happiness  of  the  people. 
All  laws,  therefore,  should  be  made  for  the 
good  of  the  whole;  and  the  burdens  of  the 
state  ought  to  be  fairly  distributed  among 
its  citizens." 

In  the  ease  of  In  re  Dorrance  Street,  4  R. 
I.  230,  Ames,  C.  J.,  at  page  249,  used  the 
following  language  in  reference  to  the  last 
clause  of  the  foregoing  section:  "We  will 
not  stop  to  notice  the  very  general  language 
and  declaratory  form  of  this  clause,  setting 
forth  principles  of  legislation  rather  than 
rales  of  constitutional  law,  addressed  rather 
to  the  General  Assembly,  by  way  of  advice 
and  direction,  than  to  the  courts,  by  way 
of  enforcing  restraint  upon  the  lawmaking 
power.  We  do  not  mean  to  say  that  a  law, 
purporting  to  impose  a  tax  or  burden  of 
tome  sort  upon  the  citizen,  may  not  be  in 
its  distribution  of  the  burden,  both  in  de- 
licn  and  effect,  so  outrageously  subversive 
of  all  the  rules  of  fairness  as  not  to  come 
■0  Car  within  the  purview  of  this  general 
dauae  as  to  enable  the  court  to  save  the 
citizen  from  oppression  by  declaring  it  to 
be  void.  But  evidently  a  wide  discretion 
witb  regard  to  the  distribution  of  the  bur- 
of  state  amongst  the  dtizena  was  in- 


tended to  be  reposed  in  the  General  AaaeiA- 
bly  by  the  will  of  the  people,  as  signified  in 
this  clause  of  the  Constitution.  The  form 
is  'ought  to  be';  the  word  is  '/airly*  dis- 
tributed, not  'equally'  even,  unless  equal- 
ity t»  fair,  which  it  is  not  always  in  any 
sense,  and  never  is  in  some  senses;  and 
espedUiUy  the  words  are  not  'equally  upon 
property,'  or  words  to  that  effect,  as  in  the 
Constitution  of  Louisiana.  •••  In- 
deed, the  language  in  question  can  hardly 
be  said  to  Impose  any  restriction  upon  the 
Assembly  at  all,  except  what  would  be  im- 
posed by  the  fact  of  our  free  Institutions, 
and  the  general  principles  of  constitutional 
law,  here  and  everywhere  in  this  country 
prevalent  Had  the  Constitution  be&n  whol- 
ly silent  upon  this  subject  a  igreater  latitude 
could  not  have  been  given  by  these  prin- 
ciples than  seems  to  be  studiedly  implied  in 
the  form,  spirit,  and  general  terms  of  this 
sentence." 

And  later,  at  page  250  of  4  R.  I.,  he  uses 
these  illuminating  expressions:  "All  taxa- 
tion is  more  or  less  unfair,  and  In  any  prop- 
er sense  even  imequal.  Perfect  fairness 
would  be  to  make  all  those  who  are  bene- 
fited by  the  burdens  of  the  state  to  bear  ' 
them,  and  to  extend  the  burden  in  due  pro- 
portion to  every  person  according  to  this 
ben^t  Take,  for  instance,  the  streets  of 
Providence,  used  by  all  the  inhabitants  of 
the  state,  nay, 'of  the  country,  who  have  oc- 
casion to  resort  hither  for  business,  or 
pleasure,  or  instruction.  The  right  of  every 
one  of  these  is  as  ample  to  use  them,  and 
is  as  ample,  in  any  way,  in  them,  as  that  of 
the  rich  citiz«i  whose  property  pays  a  thou- 
sand dollars  a  year  towards  the  enormous 
expense  of  their  maintenance ;  and  yet  the 
law  casts  the  entire  expense  of  their  main- 
tenance upon  those  who  happen  to  reside 
within  the  limits  of  certain  Jurisdictional 
lines,  Altered,  from  time  to  time,  as  conven- 
ience may  require." 

The  reasoning  employed  tn  the  foregoing 
oploion  is  applicable  to  the  consideration  of 
the  sections  of  the  statute  involved  in  the 
present  inquiry.  The  question.  How  shall 
the  burdens  of  the  state  be  fairly  distrib- 
uted? is  one  of  a  purely  legislative  char- 
acter, to  be  answered  by  the  lawmaking 
branch  of  the  government  in  the  exercise  of 
a  wise  and  wide  legislative  discretion,  with 
which  the  judicial  department  has  no  con- 
cern, and  over  which  it  will  not  attempt  to 
assume  control,  where  the  same  has  been 
exercised  honestly  and  in  good  faith,  and 
not  for  the  purpose  of  personal  oppression, 
under  color  of  law.  As  was  said  by  Durfee, 
C.  X,  in  Cleveland  v.  Tripp,  IS  R.  I.  at  page 
61  et  seq.:  "Without  doubt,  the  propriety  of 
any  given  tax  and  the  modes  in  which  It 
shall  be  apportioned  and  assessed  are  legis- 
lative matters,  with  which  the  courts  will 
not  Interfere,  unless  the  Legislature  has 
palpably  transgressed  some  limitation  of  the 
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Constltntion.  •  •  •  But  our  Constltn- 
tlon  la  extremely  latltudinarlan.  It  con- 
tains no  restriction,  except  what  Is  Implied 
In  tbe  declaration  that  'the  burdens  of  the 
state  ought  to  be  fairly  distributed';  and 
this  declaration,  as  was  said  in  the  Matter 
of  Dorrance  Street,  4  R.  I.  230,  249,  ex- 
presses no  more  than  would  be  implied 
without  It,  'from  the  fact  of  our  free  Insti- 
tutions and  the  general  principles  of  con- 
stitutional law.'  To  entitle  us  to  hold  that 
the  statute  authorizing  these  assessments  Is 
unconstitutional,  we  ought  to  be  satisfied, 
not  only  that  fairer  modes  of  assessment 
might  be  devised,  but  that  the  prescribed 
mode  is  Indefensibly  unfair;  for,  in  a  mat- 
ter of  legislative  policy,  it  will  not  do  for 
the  courts  to  substitute  their  own  Judgment 
for  that  of  the  General  Assembly,  and  to 
convict  the  General  Assembly  of  fatal  error, 
simply  because  they  differ  from  it  in  opin- 
ion." 

[31  In  the  sections  under  consideration, 
there  Is  nothing  to  Indicate  any  abuse  of 
legislative  discretion  In  the  premises.  Nei- 
ther are  the  provisions  of  the  sections  in 
conflict  with  the  Constitution  of  the  state, 
art.  1,  I  16,  which  reads  as  follows:  "The 
right  of  trial  by  Jury  shall  remain  invio- 
late." As  tl}ls  court  decided  In  Bishop  v. 
Tripp,  15  R.  I.  at  page  469,  8  Atl.  694:  "The 
l)laintl(f  also  contends  that  the  statutes  au- 
thorizing the  [sewer]  assessments  are  void, 
t>ecause  they  do  not  give  the  assessed  the 
right  of  appeal,  with  trial  by  Jury,  and  are 
therefore  in  conflict  with  the  Constitution 
of  the  state,  art  1,  t  15,  which  declares  that 
the  right  of  trial  by  Jury  shall  remain  invio- 
late. Assessments  for  benefits  liave  always 
been  regarded  In  this  state,  and,  so  far  as 
we  know.  In  other  states,  as  a  species  of 
taxation;  and,  though  tax  assessments 
were  before,  and  have  been  since,  the  adop- 
tion of  the  Constitution  subject  to  revision 
in  the  courts,  they  have  never,  to  our  knowl- 
edge, been  subject  to  revision  by  Jury  trial. 
Crandall  v.  James,  6  R.  I.  144.  Therefore 
we  do  not  think  the  statutes  are  obnoxious 
to  this  objection.  The  Constitution  requires 
simply  the  conservation,  not  an  extension, 
of  the  right  of  jury  trial." 

[4]  Nor  do  said  provisions  conflict  with 
section  16  of  said  article  1:  "Private  prop- 
erty shall  not  be  taken  for  public  uses,  with- 
out Just  compensation."  "It  has  been  ob- 
served that  it  Is  by  no  means  easy  to  trace 
the  dividing  line  between  the  power  of  tax- 
ation and  the  right  of  eminent  domain;  and 
it  Is  true  that  both  rest  on  substantially  the 
same  foundation — that  is,  both  are  exercises 
of  the  sovereign  power  to  take  private  prop- 
erty for  public  use.  In  other  respects,  how- 
ever, there  Is  a  very  clear  distinction  which 
may  readily  be  pointed  out  Taxation  ex- 
acts money  or  services  from  individuals  as 
and  for  their  respective  shares  of  contribu- 
tion to  any  bnrden,  operates  on  a  community 
^  on  a  class  of  persons  in  a  community,  and 


is  governed  by  some  rule  of  apportionment 
On  the  other  hand,  private  property  taken 
for  public  use  by  virtue  of  the  right  of  emi- 
nent domain  is  taken,  not  as  the  owner's 
share  or  contribution  to  the  public  burden, 
but  as  so  much  beyond  his  share;  and  the 
exercise  of  this  right  operates  on  an  individ- 
ual, and  has  no  reference  to  the  amount  or 
value  exacted  from  any  other  individual  or 
class  of  Individuals.  And,  again,  special  com- 
pensation Is  required  to  be  made  when  prop- 
erty le  taken  in  the  exercise  of  the  right 
of  eminent  domain,  because  the  government 
is  the  debtor  to  the  amount  of  the  valne  of 
the  property  thus  taken ;  but  the  payment  of 
taxes  is  a  duty  of  the  citizen,  and  creates 
no  obligation  on  the  part  of  the  government 
otherwise  than  to  make  a  proper  application 
of  the  taxes  paid.  The  clause  of  the  Consti- 
tution requiring  compensation  to  be  made 
when  private  property  is  taken  for  public 
use  Is  not  a  limitation  on  the  taxing  power, 
but  it  is  held  to  guard  against  illegal  exac- 
tions disguised  under  the  name  of  taxation." 
27  Amer.  &  Eng.  Ebcy.  685,  and  cases  cited. 

It  is  apparent  from  an  inspection  of  the 
foregoing  sections  that  they  make  provision 
for  the  repayment  by  the  cities  and  towns 
within  the  Metropolitan  park  district  to 
the,  state  of  money  advanced  and  expended 
by  the  state  In  the  acquirement  and  mainte- 
nance of  public  parks  and  parkways  within 
said  district  for  the  general  benefit  of  the 
public,  and  the  particular  benefit  of  the  resi- 
dents of  the  cities  and  towns  within  said 
district,  whose  proximity  to  the  parks  en- 
ables them  to  enjoy  the  benefits  thereof  with 
the  expenditure  of  less  time  and  money 
than  those  less  fortunately  situated,  because 
more  remote  from  these  sources  of  improve- 
ment and  enjoyment.  These  are  material 
compensations  beyond  and  in  addition  to  the 
enhanced  value  of  property  in  the  neighbor- 
hood of  such  public  improvements. 

[t]  The  sections  alluded  to  are  not  In  con- 
flict with  the  Constitution  of  Rhode  Island, 
art.  4,  {  2,  which  reads  as  follows:  "Sec.  2. 
The  legislative  power,  under  this  Constitu- 
tion, shall  be  vested  In  two  houses,  the  one 
to  be  called  the  Senate,  the  other  the  House 
of  Representatives;  and  both  together  the 
General  Assembly.  The  concurrence  of  the 
two  houses  shall  be  necessary  to  the  enact- 
ment of  laws.  The  style  of  their  laws  shall 
be,  It  is  enacted  by  the  General  Assembly 
as  follows."  The  question,  without  doubt 
is  put  for  the  purpose  of  inquiring  whether 
the  General  Assembly  has  attempted  therein 
to  delegate  its  legislative  power.  We  do  not 
so  understand  the  provisions  of  the  sections. 
The  commissioners  appointed  are  to  bear 
and  determine  what  proportion  of  the  total 
amount  expended  each  city  and  town  shall 
annually  pay  into  the  treasury  of  the  state. 
Manifestly  this  is  not  a  legislative  duty,  but 
Is  a  duty  similar  to  tliat  imposed  upon  an 
auditor,  as,  for  example,  to  ascertain  and 
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state  the  assets  and  liabilities  of  the  firm, 
indadlDg  tbe  accounts  of  the  members  tbpr<>- 
of  In  tbe  winding  np  of  a  partnersbip,  or  in 
the  disentanglement  of  complicated  accounts 
between  litigants.  As  we  said  in  tbe  case  of 
Blals  T.  Franklin,  31  R.  I.  at  page  115,  T7 
Atl.  180:  "Wbile  the  act  confers  on  the 
commissioners  certain  authority  and  discre- 
tion as  to  their  execution  of  tbe  law,  it  does 
not  confer  on,  or  delegate  to,  the  commis- 
sioners the  power  to  malce  the  law  itself,  nor 
to  use  any  discretion  as  to  what  the  law 
shall  he."  In  the  present  case,  tbe  propor- 
tion that  each  city  and  town  shall  pay  is 
dei^ndent  npon  the  amount  of  benefits  re- 
ceived by  it,  80  that  tbe  question  is  largely 
one  of  computation,  involving  arithmetical 
rather  than  legislative  powers. 

[I]  The  sections  are  not  in  conflict  with 
that  portion  of  article  14  of  amendments  to 
tbe  federal  Constitution,  which  reads  as  fol- 
lows: "  •  •  •  Nor  shall  any  state  deprive 
any  person  of  life,  liberty,  or  property,  with- 
out due  process  of  law,  nor  deny  to  any  per- 
son within  its  Jurisdiction  the  equal  protec- 
tion of  tbe  laws."  We  presume  that  the 
question  involving  the  consideration  of  the 
above  amendment  to  the  federal  Constitution 
is  similar  to  that  propounded  to  us  in  the 
case  of  Blals  v.  Franlclin,  supra,  81  R.  I. 
131,  77  Ati.  187:  "Neither  party  In  interest 
U  brard  as  to  the  necessity  of  building  a 
liridge,  nor  as  to  the  expense  of  the  work,  or 
tbe  kind,  size,  or  style  of  the  bridge.  The 
only  hearing  the  cities  of  Pawtucket  and 
Central  Falls  get  is  as  to  tbe  apportionment 
of  the  expense."  In  the  statute  under  con- 
sideration, no  provision  is  made,  whereby 
tbe  cities  and  towns  within  the  Metropolitan 
park  district  may  be  heard  as  to  tbe  neces- 
sity for  parks  or  parkways  therein,  nor  as 
to  the  size,  style,  or  cost  of  the  same,  nor 
as  to  the  expense  of  their  maintenance.  The 
only  bearing  they  will  have  will  be  the  one 
cMicemlng  the  apportionment  of  tbe  expense 
upon  them.  Tbe  answer  to  this  question 
will  be  the  same  as  it  was  In  the  case  last 
referred  to: 

"There  is  no  merit  In  this  contention.  No 
notice  is  required  to  l>e  given  property  own- 
era  or  municipal  corporations  respecting  those 
matters  which  the  Legislature  itself  deter- 
mines. Spencer  v.  Merchant,  125  U.  S.  353 
18  Sup.  Ct.  921,  31  li.  Ed.  763];  Meier  ▼.  St 
Lools,  180  Mo.  391  [79  S.  W.  955].  As  was 
said  by  Mr.  Justice  Brewer,  in  Williams  v. 
Eggleston,  170  U.  S.  304,  at  page  310  [18 
Sup.  Ct  617,  at  page  619  (42  L.  Ed.  1047)], 
et  seq.:  'It  Is  further  contended  that  the 
acts  of  May  24, 1896,  and  June  28,  1895,  are 
in  conflict  with  that  portion  of  tbe  four- 
teoith  amendment  which  forbids  the  depriv- 
ing of  any  person  of  life,  liberty,  or  proper- 
ty wUliont  dne  process  of  law,  because, 
first  "they  deprive  tbe  town  of  the  right  to 
perform  its  town  duties  by  officers  of  their 
'>wn  choosing,  which  is  contrary  to  tbe  set- 
tled practice  and  law  of  the  state,  and  ar- 


bitrarily destroys  the  rlgbt  which  those 
towns  had  before  the  Constitutiou  of  Cuu- 
necticut  was  adopted,  and  which  was  not 
taken  away  by  that  tostrument;  and,  sec- 
ondly, because  the  acts  provide  for  arbi- 
trarily taking  the  property  of  the  inhabitants 
of  Glastonbury,  without  proper  notice  of 
any  proceeding  under  which  the  proi)erty 
is  to  be  taken,  and  without  opportunity  to 
be  heard."  Whatever  may  have  been  the 
practice  of  the  state  in  tbe  past,  it  cannot  l>e 
doubted  that  the  power  of  the  Legislature 
over  ail  local  municipal  corporations  is  un- 
limited, save  by  the  restrictions  of  the  state 
and  federal  Constitutions;  and  that  these 
acts  In  no  way  violate  any  provision  of  the 
state  Constitution  is  settled  by  tbe  decision 
of  the  state  Supreme  Court  Backus  v.  Fort 
Street  Union  Co.,  169  U.  S.  557,  566  [18  Sup. 
Ct  445,  42  L.  Ed.  853],  and  cases  dted.  It 
is  true  that  there  was  a  division  of  opin- 
ion Itetween  the  members  of  tbe  state  Su- 
preme Court;  but  such  division,  although 
a  close  one,  does  not  prevent  the  opinion  of 
the  majority  from  becoming  tbe  decision  of 
the  conrt  and  as  such  conclusive  upon  us. 
When  the  state  court  decides  that  municipal 
corporations  within  tbe  territorial  limits  of 
the  state  are  subject  to  tbe  control  of  tbe 
state  Legislature,  and  that  its  act  in  creat- 
ing for  certain  purposes,  a  new  corporation, 
and  merging  therein  five  separate  towns, 
was  valid,  this  court  cannot  bold  that  tbe 
state  court  was  mistaken  in  its  construction 
of  the  state  Constitution,  or  in  its  declara- 
tion as  to  tbe  extent  of  the  power  of  the  Leg- 
islature over  municipal  corporations.  Nei- 
ther can  it  be  doubted  that  If  tbe  state  Con- 
stitution does  not  prohibit  the  Legislature, 
speaking  generally,  may  create  a  new  tax- 
ing district,  determine  wtiat  territory  shall 
belong  to  such  district,  and  what  property 
sliall  t>e  considered  as  benefited  by  a  pro- 
posed amendment  And  in  so  doing  it  is  not 
compelled  to  give  notice  to  the  parties  resi- 
dent within  the  territory,  or  permit  a  hear- 
ing before  itself,  one  of  its  committees,  or 
any  other  tribunal,  as  to  the  question  wheth- 
er the  property  so  Included  within  the  tax- 
ing district  is  in  fact  l)enefited.  Spencer  v. 
Merchant  125  U.  S.  345,  346  [8  Sup.  Ct  921, 
31  L.  Ed.  763] ;  Parsons  v.  District  of  Colum- 
bia. 170  U.  S.  45  [18  Sup.  Ct  621,  42  L.  Ed. 
943].  It  should  be  noticed  that  no  question 
is  presented  as  to  tbe  necessity  of  notice  be- 
fore any  property  .tax  is  cast  upon  the  citi- 
zen. The  only  question  is  as  to  the  power 
of  the  Legislature  to  cast  tbe  burden  of  this 
improvement  upon  the  five  towns,  towns 
which  may  have  been  already  Judicially  de- 
termined to  be  towns  benefited  thereby.  Al- 
though the  apportionment  made  between  the 
towns  was  not  that  determined  by  the  Ju- 
dicial proceedings,  yet  it  was  one  of  which 
certainly  tbe  town  of  Glastonbury  cannot 
complain;  for  the  Judicial  apportionment 
was,  as  to  it  reduced  by  the  legislative  act 
In  casting  this  burden  upon  the  towns-  '^'-~ 
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Leglslatnre  did  not  proceed  without  a  hear- 
ing from  the  towns;  for  their  representa- 
tires  were  in  the  Legislature  and  took,  part 
in  the  proceedings  by  which  the  act  was 
passed.  So  they  had  an  opportunity  to  be 
heard,  If  such  hearing  was  necessary,  prior 
to  the  enactment  of  the  law.'" 

[7]  We  see  no  constitutional  objection  to 
the  authorization  and  directions  contained  in 
the  foregoing  resolution,  now  pending  tn  the 
General  Assembly.  The  people  of  the  state 
may  well  authorize  the  incurring  of  a  state 
debt  by  the  Legislature,  the  proceeds  where- 
of are  to  be  expended  in  a  well-deflned  por- 
tion of  the  state,  to  be  repaid  by  the  cities 
and  towns  within  which  the  same  has  been 
expended  in  proportion  to  the  amounts  ex- 
pended therein.  Objection  lias  I)een  made 
that  such  a  resolution  is  an  interfermce 
with  local  self-government;  and  in  support 
of  this  contention  the  cases  of  Board  of  Park 
Commissioners  t.  Common  Council  of  De- 
troit, 28  Mich.  228,  15  Am.  Rep.  202,  and 
State  ex  rel.  Gerry  t.  Edwards  et  al.,  42 
Mont  136,  111  Pac.  734,  32  L.  R.  A.  (N.  8.) 
1078,  have  been  relied  upon.  The  sufficient 
answer  to  this  objection  is  that  the  Consti- 
tution of  Rhode  Island  ditTers  from  those  of 
Michigan  and  Montana,  in  that  it  contains 
no  reference  to  local  government,  and  no- 
where attempts  to  restrain  the  power  of  the 
I<egislature  over  the  various  cities  and  towns 
within  it.  '"The  lawmaking  power  of  the 
state,'  it  is  said  in  one  case,  'recognizes  no 
restraints,  and  is  bound  by  none,  except  such 
as  are  imposed  by  the  Constitution.'  That 
instrument  has  been  aptly  termed  a  legisla- 
tive act  by  the  people  themselves  in  their 
sovereign  capacity;  and  ia  therefore  the  par- 
amount law.  Its  object  is  not  to-  grant  leg- 
islative power,  but  to  oonflne  and  reitrain  it 
Without  the  constitutional  limitations,  the 
power  to  make  laws  would  be  abaolute." 
Cooley,  Const.  Lim.  (7th  Ed.)  p.  241. 

In  answer  to  your  last  question,  we  have 
the  honor  to  reply  that,  by  the  terms  of  said 
chapter  238  and  of  the  resolution  hereinbe- 
fore referred  to,  the  obligation  of  repayment 
falls  only  upon  the  cities  and  towns  within 
the  Metropolitan  park  district  of  Providence 
FlantatiQUB. 

EDWARD  CHURCH  DUBOIS. 

CLARKE  H.  JOHNSON. 

C.  FRANK  PARKHURST. 

WILLIAM  H.  SWEETLAND. 

WALTER  B.  VINCENT. 


PERRY  «t  aL  v.  BROWN  et  aL 

(Supreme    Court   of  Rhode    Island.     May   1, 
1912.) 

1.  WlLM    (§  441*)— CONSTBUCnOW  — Ihtent 

OF  Testator. 

The  intention  of  a  testator  must  be  gath- 
ered from  the  entire  instrument,  taking  into 
consideration  the  surrounding  circumstances. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  {  958;    Dec.  Dig.  <  441.*] 


2.  Wnxs  (I  617*)— CoNBTBVonoir— Estates 
Devised. 

The  third  clause  of  a  testatrix's  will, 
drawn  by  herself,  recited  that  she  gave  the 
balance  and  rest  of  all  her  property,  real  and 

Sersonal,  to  her  hnsband  for  his  personal  ose 
nring  his  natural  life.  Other  portions  of  that 
clause  provided  that  the  Income  from  the  tes- 
tatrix's property  should  be  used  for  the  care 
and  maintenance  of  the  hnsband,  who  was  non 
compos  mentis,  but  that  the  income  from  the 
husband's  own  property  should  first  be  ex- 
hausted before  recourse  might  be  had  to  this. 
The  testatrix  also  devised  this  same  property 
to  trustees,  giving  them  minute  directions  aa 
to  the  care  of  her  husband.  Bdd,  that  the 
husband  did  not  take  a  life  estate,  but  a  lim- 
ited use  of  the  income  of  the  trust  property 
after  the  exhanstion  of  his  own. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  Si  1431-1435;   Dec.  Dig.  i  617.*] 

8.  Wills  (|  684*)— CoHerrHUcnoN— Aooumr- 

LATIONS. 

The  testatrix  in  such  case  directed  that 
all  income  exceeding  -  what  was  necessary  for 
repairs  and  taxes  should  be  credited  to  her 
estate,  but  to  be  used  freely  for  the  benefit 
of  her  husband  whenever  his  own  income  did 
not  prove  sufficient  Beld  that  while  there 
was  no  express  direction  that  the  surplus  in- 
come of  testatrix's  estate  should  be  accumu- 
lated, the  words  used  indicated  such  an  intent 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {{  1614-1628;   Dec  Dig.  f  684.*} 

4.  Wills  (S  865*)— Pawial  Irtkbtaot— Ac- 

CUmjLATION  OF  IlfCOICE.    . 

If  part  of  the  income  of  a  trust  estate  is 
undisposed  of  by  the  will  creating  the  trust, 
the  trustees  should,  in  the  absence  of  any  pro- 
vision whatsoever,  accumulate  it  and  pay  it 
to  those  legatees  who  may  be  entitled  to  the 
original  corpus  of  the  estate. 

[Ed.  Note.— For  other  cases,  see  Wilis,  Cent 
Dig.  li  2188-2199;   Dec.  Dig.  |  865.*] 

6.  Wills  (S858*)— CoNSTBuonoN— Distbibit- 

TION  or  IRCOUE. 

Testatrix  made  numerous  pecuniary  and 
specific  bequests,  and  devised  and  bequeathed 
the  residue  to  certain  named  persons.  Held 
that,  though  the  income  proved  more  than  suf- 
ficient for  the  needs  of  the  husband,  the  sur- 
plus which  was  accumulated  was  not  payable 
to  the  residual^  legatees;  it  appearing  that 
such  surplus  misht  be  necessary  for  the  pay- 
ment of  specific  legacies. 

Ed.  Note. — For  other  cases,  see  Wills,  Cent 
g.  {g  2173-2183;   Dec.  Dig.  |  858.*] 

6.  Wills  (S  634*)  —  Coifsranronoir— Estatks 
OF  Devibbes. 

Where  a  testatrix,  after  devising  her  prop- 
erty in  trust  for  the  use  of  her  husband  dur- 
ing his  life,  devised  and  bequeathed  the  res- 
idue to  certain  named  persons,  such  persons, 
together  with  the  other  legatees  specifically 
named,  took  vested  interests  which  were  de- 
scendible and  transmissible  to  their  heirs  in 
case  of  their  death  before  the  death  of  testa- 
trix's husband. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  II  1488-1510;   Dec.  Dig.  |  6S4.*] 

7.  Wills  (S  524*) —Conbtbuctioh— Classes 
Entitled  to  Take. 

Where  a  testatrix  devised  property  to 
trustees  to  pay  the  income  to  her  husband 
during  his  life,  leaving  the  remainder  to  the 
children  and  grandchildren  of  a  named  couple, 
all  of  that  class  including  those  who  might  be 
bom  after  the  death  of  testatrix  and  before 
the  death  of  her  husband  are  entitled  to  take. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1116-1127;    Dec.  Dig.  <  624.*] 


Dig 
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8.  WlIXS    (I  531*)— C50H8TBUCTION— BCTATM 

Beviskd. 

Where  a  testatrix  devised  the  residue  of 
her  property  to  the  children  and  grandchildren 
of  a  named  conple  and  two  other  named  per- 
Eona,  ^e  entire  class  took  per  capita  instead 
of  per  stirpes. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Die.  !$  1143,  1144,  1148-1152;  Dec.  Dig.  S 
63l.*] 

9.  Wills  (I  664*)  —  Constbuction— Pbbsons 
Ektitled  to  Take. 

Where  testatrix  gave  minute  directions  as 
to  the  care  of  the  husband  in  case  he  might 
he  well  enough  to  live  in  her  residence,  direct- 
ing a  salary  to  be  paid  to  one  of  her  servants 
and  a  legac^r  to  another  if  they  continued  to  care 
for  the  residence  and  attend  her  husband,  the 
right  of  the  servants  to  the  legacy  and  salary 
is  dependent  oo  the  residence  of  the  husband 
in  the  house  of  the  testatrix,  and  the  servants 
were  not  entitled  where  the  husband's  condi- 
tion was  such  that  he  had  to  remain  in  a  hos- 
pital. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  {  1560;    Dec.  Dig.  {  664.*1 

10.  WnxB  (I  630*)— CoHSTBrcnoN— Persons 
EirmuD. 

Where  testatrix  devised  her  property  in 
tmst,  giving  an  interest  in  the  income  to  her 
bnstMmd  for  life,  and  providing  that  after  his 
death  certain  bequests  should  be  paid  to  leg- 
atees if  then  living,  and  if  any  of  them  were 
not  then  living  the  amount  of  his  gift  was  not 
to  be  paid  to  his  representative,  but  was  to  be 
retained  in  ihe  general  fund,  the  right  of  any 
of  these  legatees  to  take  depended  upon  their 
snrviving  the  husband. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  a  1464-1480,  1486,  1487;  Dec.  Dig.  { 
630.*] 

Case  Certlfled  from  Superior  Court,  Provi- 
dence and  Bristol  Conntles;  Willard  B.  Tan- 
ner, Presiding  Justice. 

Action  by  George  A.  Perry  and  others,  as 
executors  of  the  will  of  Julia  P.  A.  Anthony, 
against  Robert  P.  Brown  and  others,  asking 
for  Instructions.  Certlfled  from  the  Superior 
Court  under  Gen.  Laws  1909,  c.  289,  §  S6. 
Qnestlona  answered. 

I  XUllnghast  &  CoUlns,  of  Providence,  for 

complainants.  Claude  R.  Branch,  Edward  P. 
Jastram,  and  Edwards  &  Angell,  all  of  Provl. 

!  dence,  for  Robert  P.  Brown  and  others,  resid- 
uary l^atees.  Mumford,  Buddy  &  Emerson 
(Charles  C.  Mumford,  of  counsel),  all  of 
Providence,  for  Frederick  E.  Anthony.  Thom- 
as A.  Jenckes,  of  Providence,  for  respondents 
Poileys.  Comstock  &  Canning,  Patrick  P. 
Cnrran,  John  Henshaw,  Livingston  Ham,  and 
William  W.  Douglas,  all  of  Providence,  Hugh 
J.  Carroll  of  Pawtucket,  and  William  P. 
Fowler,  for  various  other  respondents. 

PARKHURST,  3.  This  Is  a  suit  In  equity 
wherein  the  bill  is  filed  by  the  executors  and 
tmsteee  under  the  will  of  Julia  P.  A.  An- 
thony, for  Instructions  on  certain  questions 
arising  under  the  will  and  Involving  the  con- 
stmctlan  thereof.  The  case  has  been  certi- 
fied to  this  court  for  its  determination  under 
chapter  289,  i  36.  Oen.  Laws,  1909,  being 
leady  for  bearing  for  final  decree. 


The  will  of  Julia  P.  A.  Anthony  is  entirely 
In  her  own  handwriting,  and  consists  of  16 
pages  clearly  and  neatly  written  on  ordinary 
legal  cap  paper.  It  consists  of  three  clauses,  ' 
of'  which  the  "first"  relates  solely  to  direc- 
tions as  to  her  burial  and  that  of  her  hus- 
band, to  headstones,  etc.  The  "second"  clause 
contains  directions  as  to  the  erection  of  a 
certain  monument,  and  the  payment  of  funer- 
al expenses.  All  these  provisions  are  clear 
and  undisputed.  The  "third"  clause  of  the 
will,  under  which  all  disputed  questions 
arise,  covers  the  remaining  15  pages  of  the 
will,  is  all  in  one  paragraph,  contains  many 
provisions  which  are  somewhat  confusing 
and,  at  first  sight,  contradictory  and  incon- 
sistent with  each  other.  It  would  seem,  from 
the  fact  that  the  testatrix  uses  much  legal 
phraseology,  that  she  must  have  had  before 
her  one  or  more  wills  from  which  she  copied 
such  phrases;  but  it  Is  evident  from  the 
general  consideration  of  the  whole  will  that 
she  was  not  familiar  with  the  meaning  of 
technical  legal  terms,  and  did  not  intend  to 
use  them  in  their  precise  technical  sense. 

This  "third"  clause  opens  with  a  bequest 
to  Swan  Point  Cemetery  Corporation  of  |2,- 
000  in  trust  to  use  Income  for  perpetual  care 
of  certain  lots,  etc.  Then  follow  directions 
for  the  sale  of  enough  personal  property 
(within  two  months  after  her  death)  to  pay 
certain  specific  legacies  of  money,  $1,000  each 
to  six  named  persons;  $500  each  to  six  oth- 
ers; $260  each  to  two  others  if  living.  The 
will  then  proceeds  as  follows,  all  the  words 
in  italics  being  underlined  by  the  testatrix 
in  the  will  itself:  "The  balance  and  rest,  of 
all  my  property,  real  and  personal,  I  give 
to  my  dear  husband,  Frederick  E.  Anthony, 
for  bis  personal  use,  during  his  natural  life, 
with  the  exception  of  some  personal  proper- 
ties like  Jewelry,  ornaments  or  dishes,  of 
which  I  may  make  especial  provision.  With- 
in a  week  or  ten  days  after  my  death,  I 
wish  my  present  residence  186  Adelaide  ave- 
nue to  be  put  in  proper  condition,  as  to  con- 
venience and  safety,  so  it  can  be  used  as  a 
home  for  my  husband,  during  the  balance 
of  his  life,  or  as  long  as  the  executors  may 
feel  it  wise  to  continue  to  have  him  remain 
in  it,  with  proper  care,  and  attention.  One 
of  his  peculiarities  has  been,  that  however 
much  be  might  desire  to  do  something,  when 
the  time  came,  he  felt  be  could  not  then  do 
it,  so  gentle  force  may  have  to  be  used,  to 
get  him  to  go  into  the  house,  but  have  him 
if  possible  understand,  It  Is  my  wish  for  him 
to  go  there.  I  would  like  Mrs.  Ora  L.  Bell 
to  take  the  position  as  housekeeper,  and  com- 
panion, at  a  monthly  salary  to  be  decided  by 
the  executors  and  herself,  she  to  have  an  as- 
sistant to  do  the  cooking,  washing,  ironing, 
and  perhaps  extra  help  at  certain  times.  If 
Matthew  Baynes  should  be  in  my  employ,  and 
wish  to  continue,  he  is  to  be  retained  at  forty 
dollars  each  month,  and  bis  room  and  board. 
His  work  to  be  to  take  care  of  the  house 
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Inside  and  out,  as  be  has  been  accustomed 
to  do,  and  also  give  some  attention  to  Mr. 
Anthony,  U  the  latter  should  need  It  at  times. 
Should  Matthew  Baynes,  not  be  satisfied  aft- 
er giving  it  a  fair  trial,  be  Is  to  receive  on 
leaving  five  hundred  dollars  with  bis  wages, 
but  should  he  remain  with  Mr.  Anthony  dur- 
ing bis  life,  he  is  to  then  have  two  thousand 
(2,000)  dollars,  for  his  faithful  serrlces  to 
us  both.  Mr.  Anthony,  I  desire  to  have,  two 
attendants,  a  day,  and  night  one,  or  still  an- 
other, if  necessary  for  bis  comfort.  If  the 
oxecutors  think  it  wise,  I  want  a  reliable 
doctor  to  see  Iiim  once  a  month,  or  oftener 
if  necessary.  A  carriage  is  to  be  hired  for 
his  use,  every  suitable  day,  for  a  drive  of 
an  hour  or  longer,  as  be  may  desire.  I  want 
it  made  possible  for  him  to  end  his  days,  in 
bis  own  home,  and  wish  Mrs.  Bell  and  at- 
tendants to  keep  him  interested  with  games, 
and  card  playing  if  possible.  His  own  in- 
come is  first  to  be  used  for  bis  support,  and 
expenses,  and  after  that  the  income  I  leave 
is  for  his  use,  outside  of  what  I  have  be- 
queathed to  a  few  persons.  Should  his  own 
income,  and  that  which  I  bequeath  to  him, 
not  be  Bufflcient  to  give  him  what  he  actual 
needs  for  himself,  attendants,  and  certain 
luxuries,  his  owb  personal  property  should 
first  be  drawn  upon,  and  If  that  is  used  up, 
the  executors  are  requested  to  draw  what 
is  necessary  from  the  principal  of  my  es- 
tate. What  I  want  is  to  have  my  husband 
made  as  comfortable  as  possible,  with  his 
own  property,  and  all  I  leave  behind  me, 
which  I  bequeath  for  his  personal  use  during 
his  natural  life.  After  my  death,  all  the 
property,  I  possessed,  or  am  In  any  way  en- 
titled, at  such  time,  shall  hereinafter  be 
called,  my  said  trust  estate,  and  shall  be  beld 
In  trust,  during  the  natural  life,  of  my  hus- 
band, Frederick  Eugene  Anthony,  to  be  man- 
aged in  the  following  manner,  in  connection 
with  what  I  have  previously  written.  All 
income,  exceeding,  what  Is  necessn  '-y  for  tax- 
es, repairs,  incidental  expenses,  and  salary 
of  the  trustees,  to  be  credited  to  my  estate,  but 
to  be  used  freely  for  the  benefit  of  my  said 
husband,  whenever  his  own  income,  from 
the  estate  of  the  late  Henry  Anthony,  does 
not  prove  at  times  sufficient,  from  any  cause, 
but  always,  his  own  rightful  income,  is  first 
to  be  expended,  upon  him,  and  then  when 
necessary,  falling  back,  upon  the  Income  ac- 
cruing from  my  trust  estate.  I  hereby  now 
appoint  the  following  parties,  as  my  execu- 
tors, and  trustees  of  this  my  last  will  and 
testament  namely:  My  cousiii  George  A. 
Perry  of  Galesburg,  Illinois,  Mrs.  Ora  L.  Bell, 
of  Providence,  state  of  Bhode  Island,  and 
my  husband's  nephew,  William  Blchmond 
Tillinghast,  also  of  said  city,  and  state,  as 
Joint  tenants  in  trust,  for  them,  and  the  sur- 
vivors of  them,  and  other  the  trustees,  un- 
der these  trusts  for  any  time  being,  all  here- 
inafter called  my  said  trustees,  to  take  charge 
of,  and  manage  the  same.  I  also  give  the 
said  George  A.  Perry,  If  be  feels  the  position 


as  trustee,  would  conflict  with  other  interests, 
and  duties,  of  bis  own,  power  to  place  some 
one  In  this  position,  who  would  consider  the 
trusteeship,  the  same  as  George  A.  Perry 
will,  If  he  accepts  personally  the  position. 
The  real  estate  must  be  kept  in  good  tenant- 
able  repair,  and  the  buildings  thereon,  for 
the  time  being,  properly  insured  against  loss 
by  fire,  and  the  personal  estate  kept  Invested 
either  in  the  investments  in  which  the  same 
may  be,  at  the  time  of  my  death,  without 
being  accountable  for  any  resulting  loss  in  so 
doing,  or  from  time  to  time,  to  change  the  in- 
vestments, or  any  reinvestments,  of  the  same, 
as  my  said  trustees,  shall  deem  best;  and 
with  power  to  my  said  trustees  at  any  time, 
or  from  time  to  time  to  build,  or  make  other 
improvements,  additions,  or  betterments,  up- 
on any  part,  or  parts  of  the  real  estate  in 
their  discretion,  but  if  this  is  done,  it  must 
be  done  by  changes,  not  affecting  the  income 
from  my  estate,  to  be  kept  intact  for  the 
benefit  of  my  said  husband;    and  also,  at 
any  time,  or  from  time  to  time  for  any  of 
these   purposes,    or   other    purposes    of    the 
trusts  of  these  presents,  or  for  the  payment 
of  the  foregoing  legacies,  or  any  or  either 
of  them,  if  they  shall  deem  it  wiser,  so  to  do, 
than  to  sell  the  personal  estate,  therefor  or 
for  the  purposes  of  reinvestment,  to  sell, 
mortgage,  or  pledge  any  of  my  said  trust 
real  estate  (except  my  Matbewson  street  es- 
tate now  leased  for  a  long  term  of  years,  to 
the   Lederer  Bealty  Company,  also  my  es- 
tate, cor.  of  Fountain,  and  West  Exchange 
streets,  now  leased  to  Mr.  Isaac  Habn  for 
a  long  term  of  years,  unless  all  the  reinvest- 
ments are  to  be  for  the  direct  benefit  of  my 
husband,  and  If  these  should  not  prove  suf- 
ficient, to  assist  In  carrying  out  my  wishes, 
he  is  to  have  the  full  benefit  of  the  principal 
arising  from  the  sale  of  any  of  my  estate, 
real  or  personal)  or  any  of  said  trust  personal 
estate,  and  to  enter   Into  any  contract  In 
respect  thereof;  With  power  also  at  any  time 
or  from  time  to  time  (providing  all  trustees 
agree  in  writing)  to  lease  any  part  or  parts 
of  the  real  estate,  for  fifteen  years,  or  less, 
with   the   understanding  that   if   the  time 
comes  to  dose  the  trust,  the  lessee,  or  lessees, 
shall  have  one  year  to  make  other  arrange- 
ments, before  moving  out  of,  or  from  loca- 
tion, if  sold,  and  passe<!  Into  other  hands. 
And  my  said  trustees  stiall  receive,  and  col- 
lect all  of  the  Income  of  all  my  said  trust 
estate,  and  shall  pay  therefrom  all  taxes, 
assessments,   and    other   public    rates,   and 
charges,  all  expenses  of  insurance,   and   of 
ordinary  repairs,   and  other  expenses  upon, 
or  in  respect  of,  or  Incident  to  my  said  trust 
estate,  and  the  care  thereof,  and  the  execu- 
tion of  these  trusts,  Including  their,  own  rea- 
sonable compensation,  and  the  residue  of  sai<t 
income,  t>efore   mentioned,   and  hereinafter 
called  tbe  said,  'net  income,'  shall  until  the 
conveyance,  and  transfer  to  my  said  husband 
of  parts,  of  said  trust  estate,  as  hereinafter 
authorized  from  time  to  time  apply  as  fol- 
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lows,  viz.:  First  to  pay  over  to  my  said  bus* 
band,  for  hla  own  use,  If  he  be  able  to  care 
for,  and  nse  the  same  himself,  otherwise  to 
apply  to  his  comfortable  support  and  main- 
tenance, In  hla  own  home.  If  possible,  and 
if  there  Is  the  slightest  objection  to  his  liv- 
ing In  the  hoase,  now  nnmbered  183  &  18S 
Adelaide  avenue,  from  any  person  or  per- 
sona, the  execntors  are  to  select  three  dis- 
interested physicians,  to  examine  Into  and 
decide  the  matter,  with  the  understanding 
that  proper  care,  and  precautions  are  to  be 
taken  for  the  safety  and  comfort  of  my  said, 
linsband.  If  however  he  has  to  live  else- 
where, he  is  to  have  the  same  use  of  the  In- 
<nme  mentioned,  and  for  traveling  expenses, 
if  able  to  travel,  with  a  competent,  and 
agreeable  companion,  and  with  suitable  serv- 
ants, to  attend  to  him,  and  to  properly  care 
for  bis  wants,  at  all  times,  an  amount  while 
received  by  him,  equal  at  least  to  the  net  In- 
come, derived  from  my  Adle  Mansion  estate, 
and  the  Anthony  Annex,  on  Westminster  and 
Greene  streets,  from  my  estate  on  Fountain 
and  West  Exchange  street,  now  leased  to 
Mr.  Isaac  Hahn,  also  my  estate  between 
Wasbiogton  and  Fountain  streets,  on  Math- 
ewEon  &  Clemence  streets,  now  leased  to  the 
Lederer  Realty  Company,  also  all  my  prop- 
erty on  Atwells  avenue  between  Adle  and 
Merrill  streets,  and  whatever  benefit  may 
accrue  from  the  sale  of  the  lots  on  Academy 
arenoe,  on  the  Adle  Anthony  Park  plat,  and 
any  other  real  estate  now  standing  In  my 
name,  which  I  may  not  now,  have  mentioned; 
also  ffom  all  the  ttockt  now  standing  in  my 
name,  as  follows.  United  Traction,  Boston 
and  Albany  Railroad  stock,  Boston  and  Prov- 
idence Railroad  stock,  Narragansett  Elec- 
tric Light  Co.,  and  others,  which  I  hold,  at 
tbe  time  of  my  death.  Secondly.  During  the 
life  of  my  said  husband  to  pay  to  my  cousin 
Henrietta  W.  Brown,  durinj^  her  life,  an  an- 
nuity of  three  hundred  dollars,  to  be  paid 
quarterly,  from  the  date  of  my  death.  And 
*U  of  the  residue  of  said  net  income,  to  pay 
to  my  husband,  for  his  own  use,  if  he  be  able 
to  care  fqr,  and  use  the  same,  if  not,  as  I 
bare  said  before,  deposit  It  In  the  name  of 
my  trust  estate  to  be  used  for  any  necessity, 
or  luxury,  which  may  be  for  bis  comfort; 
and  If  at  any  time,  the  said  net  Income  of 
aij  said  trust  estate,  shall  not  be  sufficient 
for  these  purposes,  or  If  the  Income  aforesaid 
Ht  apart  for  my  said  husband,  shall  not  be 
(nffident  for  bis  uses  as  aforesaid,  when 
ixMed  to  hit  income  from  his  late  father's 
otate,  then  tbe  deficiency  thereof  may,  from 
thoe  to  time,  be  raised  by  sale,  'mortgage, 
or  pledge  of  any  part  or  parts  of  my  said 
tnist  estate  personal  or  real  except  the 
MatbewBon  St.  estate,  tbe  estate  comer 
Fountain,  and  West  Exchange  streets  (they 
Mng  already  leased,  at  this  time),  for  the 
ilKct  benefit  of  my  said  husband.  Provided, 
and  I  declare  that  It  shall  be  lawful  for  my 
Mid  trustees  at  any  time,  if  In  their,  or  bis 


opinion,  the  health,  and  condition  of  my  such 
husband  will  Justify  it,  to  convey,  transfer 
and  make  over  to  talm,  In  fee  simple,  for 
his  own  use,  discharged  of  all  trusts,  the 
one-fourth  part  of  the  several  stocks  (the 
Income  from  all  my  stocks,  having  been  set 
apart  for  him.  In  case  he  was  not  in  condi- 
tion to  look  after  bis  own  property),  and  also 
my  said  estate,  corner  of  Fountain,  and  West 
Exchange  streets,  with  any  improvements, 
that  may  then  be  thereon,  subject  however 
to  any  then  existing  lease  thereof,  but  any 
tfther  then  existing  Incumbrance  thereon.  If 
any,  to  be  in  that  event,  paid  out  of  my  other 
estate,  or  if  said  stocks,  or  any  of  them,  or 
said  estate  has  theretofore  been  sold,  then  to 
pay  to  my  said  husband,  from  any  other  said 
estate,  other  than  my  said  Adle  Mansion, 
and  the  Anthony  Annex  estate,  an  amount 
equivalent,  to  IJie  reinvested  proceeds  de- 
rived therefrom;  As  my  husband's  income 
from  his  Father  Anthony's  estate,  is  so  con- 
nected with  what  he  is  to  receive  from  mine. 
It  may  be  necessary  for  the  two  disinterested 
trustees,  to  inquire,  the  reason  If  my  hus- 
band's income  from  his  father's  estate,  should 
be  less,  from  time  to  time,  as  for  some  time. 
It  has  averaged  two  thousands  of  dollars  per 
annum  from  the  real  estate.  Should  It  be 
necessary  for  my  husband  to  continue  to  live 
at  the  Butler  Hospital,  I  desire  that  my 
trustees,  will  be  sure  that  he  has  very  com- 
fortable rooms  and  accommodations,  as  good 
08  the  hospital  affords,  and  a  carriage  sent 
every  suitable  day  for  blm  to  drive  out.  If 
he  Is  willing,  or  desires  to  go.  I  also  desire 
that  one  of  the  trustees  shall  see  him  every 
month  personally,  and  find  out  if  possible. 
If  he  desires  anything  for  himself,  or  any- 
thing done  for  Um." 

There  follow  very  explicit  directions  for 
the  care  of  Frederick  B.  Anthony  In  Butler 
Hospital  if  he  continues  to  stay  there,  and 
various  legacies  and  bequests  to  take  effect 
after  her  husband's  death,  with  specific  gifts 
to  William  R.  TiUinghast  and  various  other 
relatives  of  Frederick  E.  Anthony.  Also  di- 
rections as  to  the  care  and  sale  of  her  prop- 
erty after  his  death.  The  residuary  gift  Is 
as  follows:  "Whatever  may  now  be  left  of 
the  so-called  trust  estate,  I  bequeath  to  the 
children,  and  grandchilden,  of  Maria  and 
William  Whipple  Brown  of  Providence, 
state  of  Rhode  Island,  and  Charlotte  Per- 
kins Gilman,  and  daughter  Catherine  Stet- 
son, to  be  equally  divided,  share  and  share 
alike."  The  will  ends  with  the  appointment 
of  the  executors,  George  A.  Perry,  Ora  L. 
BeU,  and  WillUm  Richmond  TiUinghast 
Various  provisions  of  tbe  will  other  than 
above  which  throw  light  on  tbe  construction 
of  the  residuary  gift  and  of  the  gifts  to 
Baynes  will  be  referred  to  hereafter. 

The  evidence  shows  that  Julia  P.  A.  An- 
thony executed  her  will  in  1906,  and  died 
In  Providoice  October  6,  1907.  In  1905 
Frederick  B.  Anthony  was  65  years  old  and 


Digitized  by  CjOOQIC 


12 


83  ATLANTIC  BBPORTER 


(RI. 


lire.  Anthony  about  the  same  age.  He  had 
then  been  an  Inmate  of  Butler  Hospital  nine 
years.  The  will  shows  that  the  testatrix 
knew  of  his  condition,  which  was  one  of 
mental  Impairment,  consisting  of  apathy,  re- 
sistlyeness,  and  slight  delusion.  And  she 
contemplated  the  possibility  of  his  b^ng 
obliged  to  remain  at  the  hospital  tndeS- 
nltely.  She  expressed  In  her  will,  however, 
a  desire  that  upon  her  death,  her  husband 
move  to  her  Adelaide  avenue  residence,  if 
possible;  the  question  of  the  advisability  of 
his  80  doing  to  be  determined  upon  the  ad- 
vice of  three  disinterested  physicians  select- 
ed by  the  executors  (the  will,  above  quoted). 
The  executors  selected  three  such  physi- 
cians, who  were  unanimously  of  the  opin- 
ion that  It  would  be  most  unwise  for  Mr. 
Anthony  to  move  from  the  hospital.  Accord- 
ingly, since  1896,  Mr.  Anthony  has  remained 
continually  at  the  hospital,  where  he  Is 
gradually  growing  worse.  His  condition  Is 
described  as  terminal  dementia,  with  a  de- 
cline of  feeling,  amounting  to  apathy.  He 
has  not  the  power  of  application  to  do  any- 
thing, cannot  be  diverted,  talks  only  in  mon- 
osyllables, and  does  not  even  ask  for  food. 
His  affairs  are  in  the  hands  of  his  nephew, 
Charles  F.  Tlllinghast,  a  brother  of  William 
R.  Tlllinghast.  As  the  three  experts  con- 
sulted by  the  executors  and  the  assistant 
superintendent  of  Butler  Hospital  are  all 
strongly  of  the  opinion  that  Mr.  Anthony 
will  be  better  off  at  that  hospital  than  any- 
where else,  It  seems  certain  that  Mr.  An- 
thony will  never  leave  the  hospital.  He  was 
70  years  old  October  18,  1910.  It  also  seems 
certain  that  Mr.  Anthony  never  lias  been 
able  since  1896  to  take  care  either  of  him- 
self or  of  his  property,  and  that  he  is  ab- 
solutely unfitted  to  take  care  of  property  or 
the  Income  thereof,  or  to  spend  It  for  his 
own  maintenance  and  support.  This  ap- 
pears clearly  in  the  testimony  of  Dr.  Hall, 
the  assistant  superintendent  of  Butler  Hos- 
pital, who  has  been  conversant  with  the 
ccmdition  of  Mr.  Anthony  ever  since  1898. 

Mrs.  Anthony  owned  a  large  amount  of 
property,  both  real  and  personal,  that  she 
managed  herself,  and  after  her  husband  was 
sent  to  Butler  Hospital  In  1896  she  managed 
his  proper^  under  a  broad  power  of  attor- 
ney. Up  to  the  year  1902  she  merely  re- 
ceived his  net  income  from  the  trustees  of 
Ills  father's  estate.  In  1902  the  personal 
property  of  the  Henry  Anthony  estate  was 
divided,  and  Mr.  Anthony's  share  delivered 
to  Mrs.  Anthony.  After  that  time  she  in- 
vited and  reinvested  this  personal  estate, 
keeping  a  strict  account  of  both  principal 
and  income.  It  Is  to  be  noted  in  this  con- 
nection that  her  account  books  show  that 
Mrs.  Anthony  spent  her  husband's  own  in- 
come solely  for  his  support  and  comfort, 
never  using  any  of  It  for  her  own  support 
and  maintenance.  The  only  money  of  his 
tliat  She  used  was  money  which  she  bor- 


rowed, using  the  same  for  maidng  Improve- 
ments upon  her  own  real  estate;  and  at  the 
time  of  her  death  she  owed  her  husband 
$10,348.83,  for  which  she  had  made  out  ber 
note.     This   represented  principal  and   ac- 
cumulated income  of  his  estate  borrowed  by 
her  from  time  to  time.     It  is  in  evidence, 
also,  that  she  was  careful  to  keep  his  ex- 
penses within  his  own  Income,  and  objected 
to  paying  Butler  Hospital  more  than  $60  per 
week  for  his  care,  on  the  ground  that  that 
was  all  his  estate  could  afford  to  pay.     At 
that  time  she  asked  William  B.  TUllnsbast 
whether  the  trustees  of  the  estate  of  Henry 
Anthony  could  contribute  to  her  husband's 
support  out  of  the  principal  of  the  trust  es- 
tate, and  was  disappointed  because  the  prin- 
cipal could  not  Ite  used.     Before  the  death 
of  the  testatrix,  Mr.  Anthony  had  no  private 
nurse,   and  paid  the   hospital   $50  a   week. 
This  arrangement  continued  for  nearly  tttree 
years   after  her   death.     In   1910  he    'was 
moved  to  a  better  suite,  and  lias  since  tiad 
a  special  nurse.     The  change  was  necessi- 
tated by  Mr.  Anthony's  more  enfeebled  con- 
dition.   Since  1910  the  hospital  has  charged 
Mr.  Anthony  $100  a  week ;   but  his  other  ex- 
penses are  nominal,  being  only  for  clotblng. 
carriage  hire,  and  the  few  such  other  com- 
forts which  he  Is  able  to  enjoy.    The  entire 
cost  of  supporting  him  as  comfortably    as 
possible  Is  about  $6,000  a  year.    The  net  In- 
come of  Mrs.  Anthony  In  recent  years  was 
about  $12,000  per  year,  and  Mr.  Anthony's 
own   annual   net   Income,   outside   whatever 
he  Is  entitled  to  under  the  will  In  question, 
has  been  since  1896  approximately  $3,800. 
Consequently  an  annual  surplus  income  of 
$8,800  is  being  accumulated. 

It  appears  from  the  bill  and  answers  tDat 
the  children  of  Maria  and  William  Whipple 
Brown,  all  first  cousins  of  testatrix,  living 
at  the  death  of  the  testatrix,  were  as  fol- 
lows: Elizabeth  Whipple  Brown,  Henrietta 
Whitman  Brown,  Julia  Adle  Jastram,  Maria 
Perkins  Brown,  Robert  Perkins  Brown,  and 
Almira  Adle  Elder.  At  that  time  two  of  the 
children  of  Maria  and  William  Whipple 
Brown  had  died,  namely,  Edward  Whipple 
Brown  and  Reginald  C.  Brown.  Edward 
Whipple  Brown  was  not  married.  Xtae 
grandchildren  of  Maria  and  William  Whip- 
ple Brown  living  at  the  death  of  the  testa- 
trix were  Bessie  V.  PoUeys,  Ethel  Abbe,  May 
Field  Brown,  and  Gertrude  Perkins  Brown, 
all  children  of  said  Reginald  C.  Brown,  de- 
ceased; Edward  Perkins  Jastram  and  Julia 
Adle  Whittaker,  children  of  said  Julia  A.dle 
Jastram;  Madelaine  Ray  Brown  and  Rob- 
ert Perkins  Brown,  Jr.,  children  of  said  Rob- 
ert Perkins  Brown;  and  Marion  Perkins 
Elder,  Christine  Pearce  Elder,  and  Marjorle 
Powell  Elder,  children  of  said  Almira  A.dle 
Elder.  Since  the  death  of  the  testatrix, 
Bessie  y.  PoUeys  has  died,  leaving  surviv- 
ing Iter  ber  husband,  William  V.  PoUeyB, 
and  two  minor  ctiildren,  namely,  WUUam 
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Pollers  and  BUzabeth  Pollers.  No  otber 
chUdren  or  grandchilden  of  Maria  and  Wil- 
liam Wbisple  Brown  have  died,  and  none 
hare  been  bom  since  tbe  deatb  of  tlie  testa- 
trix. Both  Maria  and  WUllam  Whipple 
Brown  are  dead.  Charlotte  Perldns  Oilman 
ud  Catherine  Stetson  are  both  allT&  At 
tlK  death  of  the  testatrix  there  were  living 
17  cliUdren  and  grandchildren  of  Maria  and 
WUllam  Whipple  Brown,  and  also  Charlotte 
Perlslna  Gllman  and  Catherine  Stetson. 

Tbe  execntors  and  trustees  under  the  wUl, 
in  their  prayers  for  Instructions,  submit  the 
following  questions  to  the  court: 

(1)  Whether  the  whole  net  income  of  said 
trust  estate  belongs  to  the  said  Frederick  B. 
Anthony,  or  only  so  much  thereof  as  shall 
lie  seeded  for  his  support  and  comfort 

(2)  Whether,  If  the  whole  net  income  does 
not  belong  to  the  said  Frederick  B.  Anthony, 
the  surplus  income  sliall  be  accumulated  dur- 
ing his  life  to  be  paid  over  with  the  princi- 
pal to  those  entitled  upon  his  deatb  to  said 
principal,  or  can  be  divided  and  paid  over 
from  time  to  time  during  the  life  of  said 
Frederick,  and  tf  it  may  be  so  paid,  to  whom 
it  may  be  so  paid  and  in  what  proportions? 

|3)  Whether  the  children  and  grandchildren 
of  WUllam  Whipple  Brown  living  at  the 
lime  of  the  decease  of  said  testatrix  toolc 
rested  or  contingent  interests  under  her  said 
will,  and  if  any  of  them  are  in  any  way  en- 
titled to  any  part  of  the  Income  of  the  trust 
estate,  to  whom  wlU  the  share  or  Income  be 
livable  In  case  of  the  death  of  any  one  of 
them  daring  the  life  of  the  said  Frederick  E. 
Anthony? 

(4)  Whether  Matthew  Baynes  is  entitled 
under  the  circumstances  to  the  monthly  wag- 
es named  In  the  will  since  July  1,  1908,  to- 
gether with  any  payments  In  lieu  of  his 
board  and  lodging;  and  whether  he  is  entl- 
Ued  either  to  the  legacy  of  $2,000  payable 
to  him  in  case  he  remained  In  the  service  of 
Frederick  B.  Anthony  during  his  life,  and, 
if  entitled,  at  what  time  he  is  entitled  there- 
to; and  If  he  Is  not  entitled  to  said  legacy, 
whether  he  is  now  entitled  to  the  legacy  of 
foOO  to  be  paid  to  him  in  case  he  left  the 
employment  of  Frederick  B.  Anthony;  and 
whether  the  two  legadea  of  $2,000  each  to 
the  said  Baynes,  one  named  In  the  early  part 
o(  the  will  conditional  upon  his  remaining 
in  the  services  of  said  Frederick  during  his 
Ufe,  and  the  other  toward  the  end  of  the 
*U1  as  payable  on  the  death  of  said  Fred- 
erick, are  both  to  be  paid,  or  whether  they 
are  Intended  to  be  or  are  In  legal  contempia- 
tloo  one  and  the  same  legacy;  and  whether 
<itber  or  botb  of  said  legacies  are  payable 
only  upon  condition  that  said  Baynes  sur- 
rtres  the  said  Frederick. 

(11  In  answering  these  questions,  this  court 
*i]|  follow  the  same  general  principles  so 
oftm  followed  in  previous  cases,  in  constru- 
t»K  tbe  provisions  of  wills,  viz.:  That  the 
tntott  of  tbe  testatrix  must   be  gathered 


from  the  whole  wilL  FreUnghuysen  v.  N.  7. 
Life  Ins.  &  Trust  Co.,  31  R.  I.  160,  167,  77 
AtL  98,  and  cases  cited.  And  that  we  will 
also  consider  the  clrcnmstances  under  which 
the  testatrix  wrote  her  will,  in  order  to  as- 
certain her  Intention,  "so  as  to  look  at  It, 
as  far  as  possible,  from  the  testator's  point 
of  view,"  as  was  said  In  Boardman,  Peti- 
tioner, 16  B.  I.  131,  146,  13  AU.  94,  99.  See, 
also.  Smith  v.  Bell,  6  Pet  68,  8  L.  Bd.  322 ; 
80  Am.  &  Bng.  Bnc  of  Law,  666,  667. 

£2]  Now,  while  It  might  appear  upon  the 
fbce  of  the  will  as  above  quoted  that  It  was 
Mrs.  Anthony's  intention  to  give  to  her  hus- 
band a  legal  life  estate.  In  tbe  entire  residu- 
ary property  real  and  personal,  after  the 
payments  provided  for  under  the  previous 
provisions  of  the  will  had  been  made,  and 
her  language  in  the  first  Instance  is  appro- 
priate for  the  creation  of  such  a  legal  life 
estate.  It  is  only  necessary  to  read  the  sub- 
sequent provisions  to  become  convinced  that 
she  did  not  so  Intend,  but  that  as  a  matter 
of  fact,  knowing,  as  she  did  for  many  years 
prior  to  her  death,  his  total  mental  inca- 
pacity for  the  management  of  his  own  estate, 
which  she  herself  had  managed  for  him  for 
about  11  years  prior  to  her  death,  the  whole 
scheme  of  her  will  was  based  upon  the  es- 
tablishment of  a  trust  estate  whereby  the 
legal  estate  in  her  property  was  to  be  vested 
In  the  three  trustees  named,  so  that  in  no 
event  would  he  be  entitled  to  a  legal  estate 
in  her  property,  but  only  to  an  equitable  In- 
terest, except  in  tbe  event  of  his  restoration 
to  such  an  extent  as  to  have  property  turned 
over  to  him  by  the  trustees,  an  ev^it  which 
never  happened,  and  which  In  the  natural 
course  of  things  cannot  happen.  The  whole 
frame  of  the  will  In  Its  "third"  clause  Is  con- 
sistent only  with  an  intention  which  is  quite 
clear  to  vest  her  estate  In  trustees,  and  to 
give  to  her  husband  only  an  equitable  inter- 
est In  the  Income.  It  is  equally  manifest 
that  whUe  her  first  language  above  quoted 
shows  an  Intent  to  give  him  a  lUe  estate  in 
the  whole  Income  of  her  property,  the  subse- 
quent provisions  show  that  It  was  clearly 
her  Intention  that  the  Income  from  his  own 
estate  should  be  used  up  for  his  support  and 
maintenance,  and  that  only  such  portion  of 
her  estate  should  be  used,  after  his  own  re- 
sources were  exhausted,  as  became  necessa- 
ry to  furnish  him  with  the  support  and  com- 
forts and  luxuries  appropriate  and  neces- 
sary for  him  in  his  condition,  whether  it 
was  found  expedient  and  proper  for  him  to 
live  in  her  residence  on  Adelaide  avenue,  or 
to  travel,  or  to  remain  In  the  Butler  Hos- 
pital. The  minute  and  detailed  provisions 
and  directions  to  the  trustees  for  his  sup- 
port In  any  event  whether  at  her  house,  or 
at  the  hospital,  or  while  traveling,  above 
quoted,  are  entirely  Inconsistent  with  any 
intention  on  her  part  that  her  entire  Income 
should  be  turned  over  to  him,  or  be  accumu- 
lated In  the  hands  of  his  gturdlan,  or  of 
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her  trustees,  for  his  benefit,  or  that  any 
portion  of  the  Income  of  her  estate  should  be 
used  for  him  until  after  the  resources  of  his 
own  estate  were  first  applied.  The  con- 
stant repetition  by  her,  in  various  words,  In 
the  same  paragraph  of  the  will  whereby  she 
provides  for  his  support,  no  less  than  three 
or  four  times,  saying  explicitly  in  one  place 
"his  own  income  is  first  to  be  used  for  his 
support,  and  expenses,  and  after  that  the 
income  I  leave  is  for  his  use,"  coupled  with 
the  explicit  direction  to  the  trustees  that 
all  net  income  is  to  be  credited  to  her  estate, 
"but  to  be  used  freely  for  the  benefit  of  my 
said  husband,  whenever  Ms  own  income, 
from  the  estate  of  the  late  Henry  Anthony, 
does  not  prove  at  times  sufficient,  from  any 
cause,  but  always,  his  own  rightful  income, 
is  first  to  be  expended,  upon  him,  and  then 
when  necessary,  falling  back,  upon  the  in- 
come accruing  from  my  trust  estate,"  shows 
most  conclusively  that  she  intended  him  to 
have  only  such  limited  use  of  her  Income  aft- 
er the  exhaustion  of  his  own,  and  that  all 
remaining  net  Income  not  so  used  for  his 
benefit  should  remain  in  the  hands  of  her 
trustees  for  the  l>eneflt  of  her  own  estate,  to 
be  used  in  carrying  out  the  subsequent  pro- 
visions of  her  will.  And  it  is  to  be  noted 
that  this  construction  of  her  intention  from 
the  plain  terms  of  the  will  is  entirely  con- 
sistent with  the  facts  clearly  established 
that  she  always,  during  her  lifetime,  pro- 
vided for  his  support  out  of  his  own  prop- 
erty, and  never  used  any  of  her  own  income 
for  his  support,  so  long  as  she  lived. 

The  mere  fact  that  the  testatrix,  in  the 
opening  sentence  of  the  portion  of  the  will 
above  quoted,  used  words  which  in  their 
technical  meaning  would  be  sufficient  to  cre- 
ate a  legal  life  estate  in  her  husband,  will 
not  be  allowed  to  override  the  plain  Intent 
and  meaning  of  the  provisions  taken  as  a 
whole,  so  as  to  prevent  the  creation  of  the 
trust  estate,  or  to  nullify  the  other  provi- 
sions of  the  will  relating  to  the  disposition 
of  the  income  by  the  trustees.  Where  the 
context  or  other  parts  of  a  will  indicate  that 
technical  words  are  not  used  in  their  ordi- 
nary technical  meaning,  they  will  be  inter- 
preted by  the  court  in  the  sense  Intended  by 
the  testatrix.  See  Ross  v.  Nettleton,  24  R.  I. 
124,  62  Ati.  676;  Ciook  v.  First  Universalist 
Caiurch,  23  R.  I.  62,  49  Atl.  889;  Gallagher  v. 
R.  I.  Hospital  Trust  Co.,  22  R.  I.  141,  46 
Atl.  451 ;  Bailey  v.  Brown,  19  R.  I.  669,  36 
Atl.  581 ;  Homer  v.  Shelton,  2  Mete.  (Mass.) 
194,  198;    1  Redf.  WUls  (3d  Ed.)  409. 

In  answer  to  the  first  question  above  quot- 
ed, we  are  therefore  of  the  opinion  that  the 
whole  net  Income  of  said  trust  estate  does 
not  belong  to  said  Frederick  B.  Anthony,  but 
only  so  much  thereof  as  shall  be  needed  for 
his  support  and  comfort,  after  the  income 
from  his  own  proi)erty  has  been  used. 

Other  courts  have  construed  similar  wills 
in  the  manner  herein  adopted,  holding  that 


where  a  testator  In-  one  part  of  will  gives  a 
particular  estate,  and  in  subsequent  pass- 
ages shows  that  he  means  the  legatee  to  take 
a  lesser  interest  only,  the  prior  gift  is  re- 
stricted accordingly.  Such  subsequent  pro- 
visions will  not  take  from  an  estate  given 
qualities  that  the  law  regards  as  insepara- 
ble from  it,  but  they  are  operative  to  define 
the  Interest  given.  The  fact  that  there  is 
no  limitation  over  is  immaterial. 

A  case  somewhat  similar  to  that  at  bar  is 
Bundy  v.  Bundy,  38  N.  T.  410.  There  a  will 
provided:  "I  give  and  devise  unto  my  wife, 
Clarissa  H.  Bundy,  and  Eaien  R.  Bandy, 
*  *  *  all  my  real  and  personal  estate, 
property,  assets  and  effects,  subject  to  my 
debts.  I  also  further  will  and  direct,  tbat 
in  case  either  the  said  Clarissa  M.  should 
die  without  heirs,  or  that  the  said  Ellen  R. 
should  die  without  heirs  that  the  proceeds 
invested  for  either  so  dying,  after  sale  of 
my  said  property,  should  be  equally  distrib- 
uted among  the  heirs  at  law  of  my  mother. 
And  I  further  will  and  direct,  that  my  ex- 
ecutors, hereinafter  to  be  named,  sell  and 
convey  my  real  estate,  and  convert  my  per- 
sonal property  into  cash ;  also  that  the  said 
executors  invest  the  proceeds  of  the  sale  of 
both  my  real  and  personal  property,  m  bond 
and  mortgage,  or  other  good  securities.  I 
also  will  and  direct,  that  the  said  Clarissa 
M.  and  the  said  Ellen  R.  use  respectively  so 
much,  or  enjoy  the  use  of  so  much,  of  the 
interest  arising  out  of  the  said  bonds  and 
mortgages,  or  said  other  securities,  or  both, 
as  shall  be  necessary  and  proper  for  their 
maintenance  and  support;  and  that,  if  the 
interest  be  not  sufficient  for  such  mainte- 
nance and  support,  then  they,  or  either  of 
them,  shall  receive  funds  for  such  support 
from  the  principal  so  Invested."  The  court 
held  that  Clarissa  was  entitled  only  to  an 
amount  sufficient  to  support  her  during  life. 

In  Re  Shower's  Estate,  211  Pa.  297,  60 
Atl.  789,  a  will  provided:  "After  the  death 
of  my  wife,  Elizabeth,  I  direct  all  my  es- 
tate then  remainmg  to  be  divided  equally 
between  all  my  children  share  and  share 
alike;  the  trustee  or  trustees  appointed  as 
before  provided  to  receive  in  trust  for  my 
son  Frederick  and  daughters  Sarah  antl 
Clara  before  named  the  share  to  which  each 
may  be  entitled  respectively" — and  then  this 
was  made  subject  to  certain  restrictions. 
The  court  held  that  the  children  were  en- 
titled only  to  equitable  life  estates  subject  to 
the  restrictions,  and  said  (211  Pa.  pages  302, 
303,  60  Atl.  789,  791):  "It  Is  settled  by  our 
cases  that  an  estate  of  inheritance  in  real 
estate  or  an  absolute  Interest  in  personalty 
given  in  a  will  may  be  reduced  to  a  lesser 
estate  if  the  subsequent  language  of  the  in- 
strument unequivocally  shows  that  such  w^as 
the  intention  of  the  testator.  "No  principle 
Is  better  settled,'  says  Strong,  J.,  in  Sheet's 
Estate.  52  Pa.  267,  'than  that.  If  a  testator  In 
one  part  of  his  will  give  to  a  person  an  es- 
tate of  inheritance  of  land,  or  an  absolute 
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interest  In  personalty,  and  In  subsequent 
passages  unequivocally  shows  tbat  be  means 
the  devisee  or  legatee  to  take  a  lesser  Inter- 
est only,  the  prior  gift  Is  restricted  accord- 
ingly. Subsequent  provisions  will  not  avail 
to  take  from  an  estate  previously  given  qual- 
ities tbat  the  law  regards  as  Inseparable 
from  It,  as,  for  example,  alienability;  but 
tbey  are  operative  to  define  the  estate  giv- 
en, and  to  show  that  what  without  them 
might  be  a  fee  was  intended  to  be  a  lesser 
right'  This  language  is  quoted  with  ap- 
proval in  Snyder's  Appeal,  96  Pa.  174,  Good 
T.  Flchthom,  144  Pa.  287,  22  Att.  1032,  27 
Am.  St  Bep.  630,  and  Krebs'  Estate,  184  Pa. 
222,  38  AtL  66.  •  *  •  Nor  is  the  fact 
tbat  there  is  no  limitation  over  of  the  prin- 
cipal sufSdent  to  control  the  quantum  of 
the  estate  in  the  cestuls  que  trust" 

Harlng  v.  Shelton,  114  S.  W.  889  (Tex. 
1908).  Here  a  will  provided:  "I  give  and 
devise  unto  my  beloved  wife,  C.  (J.  Shelton, 
tier  heirs  and  assigns  forever,  the  following 
described  tracts  or  parcels  of  land  •  •  • 
and  It  is  my  will  that  my  said  wife,  C.  O. 
Shelton,  and  her  heirs  shall  hold  said  lands 
in  fee  simple  forever,  or  so  long  as  she  shall 
remain  a  widow."  Although  there  was  no 
gift  over,  the  court  held  that  the  heirs  of 
the  testator  could  recover  the  land  from  G. 
C  Shelton's  grantee,  and  said  (page  391): 
"Here  the  Umltaticn  of  the  estate  to  the 
widowhood  of  Mrs.  Shelton  is  contained  in 
the  very  terms  of  the  devise  and  the  inten- 
tion of  the  testator  is  nnmlstakable.  It  is 
conceivable  that  the  testator,  having  it  in 
mind  to  limit  the  estate  devised  to  his  wife 
to  her  widowhood,  may  have  used  the  lan- 
guage Imxiortlng,  taken  by  itself,  an  inten- 
tion to  make  an  absolute  gift  without  clear- 
ly nnderstanding  the  Import  of  such  lan- 
gnage,  as  repugnant  to  the  limitation;  but 
it  is  not  reasonably  conceivable  that  he 
vonid  have  used,  m  this  very  connection,  the 
laoRuage  'or  so  long  as  she  shall  remain  a 
widow,'  without  having  the  specific  intention 
to  rest  an  estate  determinable  uiran  his  wid- 
ow contracting  a  second  marriage.  It  is 
tnie  tbere  is  no  devise  over,  but  that  does 
not  destroy  the  limitation,  but  leaves  the  re- 
mainder to  descend  as  in  case  of  Intestacy. 
It  being  clear  that  the  testator  did  not  ose 
U>e  words,  'so  long  as  she  shall  remain  a 
widow,'  without  a  full  imderstanding  of 
tbeir  import,  and  that  they  express  his  in- 
tention, we  do  not  think  that  intention 
should  be  defeated  by  the  application  of 
any  technical  rules  of  construction." 

Dnlln  T.  Moore,  96  Tex.  135,  70  S.  W.  742 
1902).  In  a  will  were  the  following  clauses: 
Item  2d.  To  the  children  of  my  son,  A.  B. 
Moore,  he  being  dead,  I  give  and  devise" 
•wtain  real  estate.  "Item  9th.  1  hereby  ap- 
rvlnt  R.  R.  Dnlln  of  Sherman,  Texas,  trus- 
tee to  receive  and  control  the  property  be- 
queathed and  devised  to  the  children  of  A. 
B.  Moore.  •  •  •  Item  10th.  I  hereby  di- 
rect and  empower  the  said  trustees  to  keep 


possession  and  control  of  the  property  be- 
queathed and  devised  to  their  said  bene- 
ficiaries during  the  lives  of  said  beneficia- 
ries. Said  trustees  are  not  authorized  to  dis- 
pose of  any  of  the  body  of  said  property, 
but  are  expressly  prohibited  from  so  doing, 
except  for  the  purpose  of  reinvesting,  which 
last  they  may  do  at  their  discretion.  Said 
trustees  are  authorized  and  empowered  and 
directed  to  expend  the  rents,  interests  and 
profits  arising  from  said  property  in  furnish- 
ing the  said  beneficiaries  with  necessaries 
and  such  other  things  as  may  be  suitable  for 
the  respective  beneficiaries,  according  to 
their  stations  in  life."  On  a  suit  to  construe 
the  will,  the  court  held  that  Items  9  and  10 
ought  not  to  be  rejected  as  repugnant  to 
Item  2,  but  with  them  operated  to  give  the 
legal  estate  to  the  trustee,  emd  that  Moore's 
children  took  only  a  beneficial  interest  The 
court  said  (96  Tex.  138,  139,  70  S.  W.  743) : 
"In  this  case  we  must  construe  clauses  2  ana 
7  of  the  will  in  question  in  connection  with 
clauses  9  and  10.  The  language  of  the  two 
former,  if  unaffected  by  the  latter  two, 
would  by  virtue  of  the  operation  of  our 
statute  have  conveyed  to  the  devisees  there- 
in a  fee-simple  title  to  the  property. 
•  •  •  The  Intention  of  the  testatrix  must 
be  given  effect  unless  prohibited  by  law. 
Tbat  the  provisions  in  clause  10  do  not  con- 
travene any  rule  of  law  we  think  clear." 

See,  also,  Taggart  v.  Murray,  53  N.  Y. 
233  (1873);  In  re  Boulevard  from  Second  St 
to  Khawn  St,  230  Pa.  491,  79  Atl.  716  (1911). 

[3]  As  to  the  second'  question  above  set 
forth,  whether  the  surplus  Income  shall  be 
accumulated  during  Mr.  Anthony's  life  to 
be  paid  over  with  the  principal  to  those 
entitled  upon  his  death,  etc.,  we  are  of  the 
opinion  that  it  is  the  plain  intent  and  mean- 
ing of  the  wUl  that  the  trustees  shall  accum- 
ulate the  Income,  over  and  above  such  por- 
tion thereof  as  may  be  properly  expended 
for  Mr.  Anthony's  support  in  accordance 
with  our  opinion  already  expressed;  and 
that  such  accumulated  income  becomes  a 
part  of  the  trust  estate  in  their  hanus  to  be 
distributed  in  accordance  with  the  subse- 
quent provisions  of  the  will. 

Counsel  for  Mr.  Anthony  contend  that 
"there  nowhere  appears  any  direct  reference 
to  any  surplus  of  income,  and  there  Is  no  di- 
rection for  the  accumulation  of  the  surplus 
for  the  benefit  of  the  remaindermen,"  and 
that  there  is  no  ground  for  Implying  such  a 
direction.  It  is  true  tbat  nowhere  has  the 
testatrix  used  the  word  "accumulate"  or 
"accumulation."  But  she  gave  the  follow- 
ing directions:  "All  Income,  exceeding,  what 
is  necessary  for  taxes,  repairs,  incidental  ex- 
penses, and  salary  of  the  trustees,  to  be 
credited  to  my  estate,  but  to  be  used  freely 
for  the  benefit  of  my  said  husband,  when- 
ever his  oion  income,  from  the  estate  of  the 
late  Henry  Anthony,  does  not  prove  at  times 
sufficient  from  any  cause,  but  always,  bis 
own  rightful  income,  is  first  to  be  expended, 
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upon  bim,  and  tben  when  necessary  falling 
back,  upon  the  income  accruing  firom  my 
trust  estate."  It  Is  onr  opinion  that  this 
direction  to  "credit"  the  Income  to  her  es- 
tate amounts  to  a  direction  to  accumulate 
It,  and  the  testatrix,  by  providing  that  the 
trustee  may  "fall  back"  upon  it,  shows  an 
Intention  to  treat  the  surplus  Income  accru- 
ing as  principal.  The  same  Idea  Is  express- 
ed In  the  following  direction  to  "deposit" 
the;  income:  "And  all  of  the  residue  of 
the  net  Income,  to  pay  to  my  husband,  for 
his  own  use.  If  he  be  able  to  care  for,  and 
use  the  same.  If  not,  as  I  have  said  before, 
deposit  It  in  the  name  of  my  trust  estate,  to 
be  used  for  any  necessity,  or  hmury,  which 
may  be  for  his  comfort."  It  may  be  that 
the  vocabulary  of  the  testatrix  did  not  con- 
tain the  technical  term  "accumulate,"  and 
so  to  express  her  desire  to  convert  the  in- 
come into  capital  she  used  the  words  which 
her  business  experience  renaered  familiar 
to  her,  "credit"  and  "deposit."  And  that 
the  accumulation  was  to  be  for  the  benefit 
of  the  residuary  legatees  Is  made  clear  by 
the  residuary  clause  which  disposes  of 
"whatever  may  now  be  left  of  the  so  called 
trust  estate,"  previous  provisions  having 
carefully  defined  the  "so  called  trust  estate" 
and  directed  that  the  Income  accruing  from 
it  sbonld  be  made  a  part  of  It. 

The  authorities  treat  such  expressions  as 
directions  to  accumulate.  The  law  is  sum- 
marized In  22  Am.  &  Eng.  Ency.  of  Law  (2d 
EM.)  728:  "In  any  case  where  It  is  made  the 
duty  of  the  trustee  to  treat  as  principal  the 
Income  of  the  trust  property,  Instead  of  dis- 
tributing it  In  the  ordinary  course,  there  Is 
an  accumulation."  In  Matter  of  Estate  of 
Fisher,  4  Misc.  Rep.  46,  47,  25  N.  Y.  Supp. 
79,  80,  a  will  directed  the  trustee  under  it 
to  pay  oft  a  mortgage  from  the  Income  of 
the  estate.  The  court  held  that  this  In  ef- 
fect directed  an  accumulation  (which  was 
void  under  a  ^statute)  and  said  of  the  In- 
come: "It  goes  Into  and  forms  part  of  such 
estate  and  Increases  the  capital,  tne  Income 
of  which  Is  distributable  under  the  trusts  in 
the  will,  and  the  augmented  principal  ulti- 
mately. The  provision  Is,  In  effect,  precisely 
the  same  as  if  the  testator  had,  in  so  many 
words,  required  the  trustee  to  apply  the  In- 
come to  swell  the  principal  of  the  trust 
fund." 

[4]  But  no  such  express  direction  Is  neces- 
sary. If  a  part  of  the  Income  of  a  trust  es- 
tate is  undisposed  of,  the  trustees  should, 
even  In  the  absence  of  any  provision  what- 
soever, accumulate  it  and  pay  It  to  the  lega- 
tees entitled  to  the  original  corpus  of  the 
estate. 

In  22  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
729,  It  is  said:  "A  direction  to  accumulate 
need  not  be  express;  it  may  be  implied 
from  the  terms  of  a  will  or  deed,  as  where 
the  Instrument  disposes  of  an  estate  in  such 
a  manner  that  an  excess  above  what  is  rea- 
sonably  necessary    to   carry   out   the    trust 


necessarily  accumulates."  Sncb  was  the  hold- 
ing in  Eberly's  Appeal,  110  Pa.  95,  98,  1  Atl. 
330,  in  which  the  court  used  language  almost 
Identical  with  the  above.  The  following  are 
among  other  cases  which  recognize  and  apply 
this  principle:  McDonald  v.  Bryce,  2  Keen, 
276;  Penrose's  Appeal,  102  Pa.  448;  Scott  v. 
West;  63  Wis.  529,  see  pages  673,  674,  24  N. 
W.  161,  25  N.  W.  18. 

[S]  As  to  the  second  brandi  of  the  second 
question  submitted  to  us,  whether  such  sur- 
plus income  can  be  divided  and  paid  over 
from  time  to  time  during  the  life  of  Mr. 
Anthony,  and,  if  so,  to  whom  and  In  what 
proportions,  we  are  of  the  opinion  that  the 
case  is  not  such  as  to  warrant  this  court  in 
making  any  order  for  such  payment.    While 
It  appears  from  the  evidence  that  In  all  prob- 
ability the  principal  of  the  trust  estate  will 
be  amply  sufficient  to  pay  the  very  numerous 
pecuniary   legacies,   payable  after  Mr.  An- 
thony's   death,    some    87    in    number,    and 
amounting  in  the  aggregate  to  the  sum  of 
upwards  of  $50,000,  without  Its  being  neces- 
sary to  resort  to  the  accumulated  Income  of 
the  estate,  nevertheless,  as  very  large  por- 
tions of  both  real  and  personal  estate  are 
spedlflcnlly  devised,  and  bequeathed,  and  oth- 
er portions  of  real  and  personal  estate  will 
have  to  be  sold  to  raise  the  necessary  funds, 
and  It  cannot  now  be  known  what  will  be 
realized  from  such  sales,  It  cannot  at  present 
be  accurately  determined   whether  there    is 
sufficient  property  to  carry  out  all  of  the 
provisions  of  the  will  and  still  leave  the  ac- 
cumulated Income  intact.    It  is  further  to  be 
noted    that   the   testatrix    In   making    these 
numerous  bequests  divides  them  into  several 
classes,  and  constantly  provides  for  abate- 
ment in  case  there  is  not  enough  remaining 
to  pay  them  all.    No  case  is  cited  on  behalf 
of  the  children  and  grandchildren  of  Maria 
and  William  Whipple  Brown,  for  whose  bene- 
fit and  to  whom  such  distribution  is  urged, 
which  is  like  the  case  at  bar,  or  In  whlcb 
there  are  so  many  bequests  to  be  provided 
for.    The  case  of  Barstow  v.  Thomas,  20  R. 
I.  561,  40  AU.  498,  Is  not  directly  In  point, 
as  In  that  case  the  time  for  the  distribution 
of  the  estate  subject  to  an  annuity  and  cer- 
tain expenses,  expressly  provided  for  In  the 
will,  had  arrived,  and  the  question  of  antici- 
pated distribution  was  not  involved ;  and  the 
real  question  was  as  to  the  amount  of  prop- 
erty which  should  be  retained  by  the  trustee 
'.0  provide  for  the  annuity  and  expenses.     Iiv 
the  case  of  Harbin  v.  Masterman  (1896)  1  Cb. 
351,  which  was  a  case  of  anticipated  distribu- 
tion,  there  were  several  annuities  charges! 
upon  the  estate;    but  all  of  the  annuitants 
except  one  consented  to  the  distribution,  and 
it  was  clearly  shown  that  the  annuity  of  tlie 
one  objecting  was  amply  secured  by  a  deposit 
of  government  stock  or  consols;  and  It  fur- 
ther appears  In  the  report  of  the  case  tha.t 
this  ostensibly  objecting  annuitant  was   not 
actually  objecting  In  good  faith,  but  had  &!• 
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lowed  her  counsel  to  use  her  name  for  ulte- 
rior pnrpoaee  of  hla  own,. for  which  he  was 
severely  reprimanded  by  the  court,  and  or- 
dered to  pay  costs.  The  other  cases  cited  to 
this  point  have  no  more  bearing  upon  the 
case  at  bar  than  the  two  last  above  re- 
ferred to. 

For  the  reasons  above  given,  we  do  not 
find  In  the  present  case  any  reason  for  or- 
dering any  distribution  of  the  accumulated 
income  prior  to  Mr.  Anthony's  decease. 

[t]  As  to  the  third  question,  whether  the 
children  and  grandchildren  of  William  Whip- 
ple Brown  living  at  the  time  of  the  decease 
of  said  testatrix  took  vested  or  contingent 
Interests  under  her  said  will,  and,  if  any  of 
them  are'  In  any  way  entitled  to  any  part 
of  the  Income  of  the  trust  estate,  to  whom 
will  the  share  or  Income  be  payable  In  the 
case  of  the  death  of  any  one  of  them  during 
the  life  of  the  said  Frederick  E.  Anthony,  we 
are  clearly  of  the  opinion  that  the  said  chil- 
dren and  grandchildren,  together  with  Char- 
lotte Perkins  Oilman  and  Catherine  Stetson, 
who  are  specifically  named  hereinbefore,  to- 
gether took  a  vested  remainder  in  the  resid- 
uary estate,  at  the  death  of  the  testatrix, 
subject  to  the  limited  equitable  life  estate  of 
the  said  Fre^iierick  B.  Anthony,  as  above  set 
forth,  that  Bessie  Y.  Polleys,  who  has  since 
died,  became  entitled  to  a  vested  estate  in 
remainder  the  same  as  the  others,  and  that 
her  Interest  was  descendible  and  transmissi- 
ble to  her  heirs,  so  far  as  It  is  an  Interest 
in  real  estate,  and  to  her  husband  as  to  such 
portion  of  the  residuary  estate,  as  consists 
of  personal  property  (unless  she  has  disposed 
of  her  Interests  by  will). 

[7]  The  mle  laid  down  by  this  conrt  In 
Greene  ▼.  Bathbun,  32  B.  I.  145,  166,  157,  78 
AtL  628,  Is  entirely  applicable  to  the  ques- 
tion now  under  discussion,  both  as  to  the 
vested  Interests  of  the  said  children  and 
grandchildren,  and  of  said  Charlotte  Perkins 
Gllman  and  Catherine  Stetson ;  and  also  as 
to  the  interests  of  said  Bessie  V.  Polleys 
and  her  husband  and  children. 

It  is  also  to  be  observed  that  the  role  In 
Greene  v.  Bathbun,  supra,  involves  the  far- 
ther finding  that  the  remainder  vested  In 
these  children  and  grandchildren  is  subject 
to  open  and  let  in  any  grandchildren  who 
may  be  bom  after  the  death  of  the  testatrix, 
and  before  the  death  of  Frederick  E.  An- 
thony, at  which  time  the  estate  will  vest  in 
pof^eeAoa  and  be  distributed.  See  32  B.  I. 
157,  78  AtL  628.  This  furnishes  an  ad- 
utuonal  reason.  If  any  were  needed,  why 
none  of  the  Income  of  the  estate  should  be 
distributed  during  the  life  of  llr.  Anthony, 
becanse  there  can  be  no  legal  certainty  that 
other  grandchildren  will  not  be  bom  during 
Us  life,  and  thereby  become  entitled  to  share 
In  the  distribution  of  the  residuary  estate. 

[■]  It  is  also  dear  that,  under  the  terms 
of  the  residuary  clanse,  the  said  children 
and  srandchlldren  take  per  capita  with  Char- 
88A<-2 


lotto  Perkins  Oilman  and  Catherine  Stetson 
and  with  each  other.  In  the  absence  of  ex- 
pressions of  a  contrary  intention,  a  gift  to 
"A.  and  the  children  and  grandchildren  of 
B."  gives  each  child  and  grandchild  a  share 
equal  to  A.'s  and  to  that  of  each  other  cliild 
and  of  each  other  grandchild.  In  Guild  v. 
Allen,  28  B.  I.  430,  436,  67  Atl.  855,  857 
(1907),  Mr.  Justice  Johnson  said:  "In  gen- 
eral, where  a  gift  ia  to  the  children  of  sev- 
eral persons  and  the  children  of  another  per- 
son, they  take  per  capita  and  not  per  stirpes." 
See,  also,  Schouler,  Wills  (2d  Ed.)  i  540;  2 
Jarman,  Wills  (5th  Amer.  Ed.)  756,  and  cases 
cited.  Moreover,  the  words  "to  be  equally 
divided,  share  and  share  alike,"  show  unmls-r 
takably  that  this  was  the  intention  of  the 
testatrix. 

[8]  In  answer  to  the  fourth  question  above 
stated,  we  are  dearly  of  the  opinion  that 
Matthew  Baynes  is  entitled  to  nothing  more 
than  he  has  already  received  under  the  will, 
unless  he  survives  Frederick  E.  Anthony,  and 
in  that  event  he  will  be  entitled  only  to  one 
legacy  of  $2,000.  Baynes  is  not  entitled  to 
$40  a  month  with  payments  in  lieu  of  room 
and  board  during  the  Ufe  of  Mr.  Anthony. 
The  following  extracts  will  throw  light  on 
Baynes'  rights:  After  the  directions  for 
burial,  monument,  and  cemetery,  the  testa- 
tilx  directs:  "Within  two  months  of  my 
death,  I  wish  enough  personal  property  to  be 
sold  to  give"  (inter  alia)  "to  Matthew 
Baynes,  •  •  •  one  thousand  dollars  ($1,- 
000)."  Then  follows  the  gift  of  the  residue 
to  her  husband  and  directions  tliat  the  Add- 
aide  avenue  house  be  used  as  a  home  by  her 
husband,  if  possible.  The  testatrix  provides: 
"I  would  like  Mrs.  Ora  L.  Bell  to  take  the 
position  as  housekeeper,  and  companion,  at 
a  monthly  salary  to  be  dedded  by  the  exec- 
ntors  and  herself,  she  to  have  an  assistant 
to  do  the  cooking,  washing,  ironing,  and  per- 
haps extra  help  at  certain  times.  If  Mat- 
thew Baynes  should  be  in  my  employ,  and 
wish  to  continue,  he  Is  to  be  retained  at 
forty  dollars  each  month,  and  his  room  and 
board.  His  work  to  be  to  take  care  of  the 
house  inside  and  out,  as  he  has  been  accus- 
tomed to  do,  and  also  give  some  attention  to 
Mr.  Anthony,  if  the  latter  should  need  it  at 
times.  Should  Matthew  Baynes,  not  be 
satisfied  after  giving  it  a  fair  trial,  he  is  to 
receive  on  leaving  five  hundred  dollars  with 
his  wages,  but  should  he  remain  with  Mr. 
Anthony  during  his  life,  he  Is  then  to  have 
two  thousand  (2,000)  dollars,  for  his  faithful 
services  to  us 'both.  Mr.  Anthony,  I  desire  to 
have  two  attendants" — and  other  minute  di- 
rections as  to  how  Mr.  Anthony  is  to  be  cared 
for.  The  clanse  In  question  reads:  "If  Mat- 
thew Baynes  should  be  in  my  employ,  and 
wish  to  continue,  he  is  to  be  retoined  at  fortr 
dollars  each  month,  and  his  room  and 
board."  It  is  inserted  in  the  midst  of  minnte 
directions  for  the  care  of  Mr.  Anthony,  all 
of  which  rest  on  the  condition  that  Mr.  An- 
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thony  should  be  able  to  occnpy  the  Adelaide 
avenue  house.  The  very  work  for  which  this 
la  to  be  given  to  Baynes  is  care  of  this  house, 
"Inside  and  out,  as  he  has  been  accustomed 
to  do,  and  also  give  some  attention  to  Mr. 
Anthony,  if  the  latter  should  need  it  at 
times."  In  another  part  of  the  will,  the  tes- 
tatrix malces  directions  for  the  care  of  her 
husband  in  event  of  his  not  living  in  the 
Adelaide  avenue  house,  and  in  this  part 
there  is  no  provision  whatever  for  Baynes. 
An  absolute  legacy  of  $1,000  is  given  Baynes 
in  the  first  part  of  the  will,  and  another  leg- 
acy of  $2,000  Is  given  him  in  a  clause  near 
the  last  part  of  the  will  referred  to  here- 
after. In  the  light  of  these  circumstances, 
it  is  clear  that  the  clause  under  discussion 
was  intended  not  primarily  as  a  gratuity  to 
Baynes,  but  rather  as  a  provision  for  the 
support  of  Mr,  Anthony  in  a  contingency 
which  has  not  occurred. 

The  executors  have  paid  Baynes  the  leg- 
acy of  $1,000  provided  for  in  the  early  part 
of  the  will.  As  Mr.  Anthony  could  not  live 
in  the  Adelaide  avenue  house,  the  executors 
closed  it,  after  giving  Baynes  one  month's 
notice  that  they  should  not  require  his  serv- 
ices there  after  July  1,  1908,  and  paying  him 
his  stipulated  compensation  of  $40  a  month 
to  that  date.  As  the  testatrix  died  October 
6,  1907,  Baynes  received  in  all  payment  for 
about  nine  months'  service  at  the  rate  direct- 
ed in  the  will.  As  be  cannot  render  farther 
services,  even  though  it  is  through  no  fault 
of  bis  own,  he  is  obviously  not  entitled  to 
any  further  payment.  A  simUar  question 
came  before  the  court  in  Re  Dempsey,  25 
Misc.  Rep.  257,  55  N.  T.  Supp.  427  (1898). 
There  a  testator  made  a  gift  to  a  charity,  for 
the  support  and  maintenance  of  his  wife; 
the  charity  to  retain  any  balance  for  its 
own  benefit  The  wife  died  before  the  tes- 
tator, and  the  court  held  that,  as  the  gift 
was  made  for  a  service  which  the  charity 
was  prevented  by  circumstances  from  per- 
forming, it  could  not  get  the  gift 

Baynes  is  not  and  never  will  be  oititled 
to  anything  under  the  clause:  "Should 
Matthew  Baynes,  not  be  satisfied  after  giving 
it  a  fair  trial,  he  is  to  receive  on  leaving  five 
hundred  dollars  with  bis  wages,  but  should 
be  remain  with  Mr.  Anthony  during  his  life, 
he  is  then  to  have  two  thousand  (2,000)  dol- 
lars, for  his  faithful  services  to  us  both." 
The  testatrix  evidently  contemplated  the 
possibility  of  Baynes'  being  dissatlsfled  with 
working  for  a  person  of  Mr.  Anthony's  pe- 
culiarities, but  wished  to  give  him  every  in- 
centive to  stay  with  Mr.  Anthony,  and  so 
carefully  provided  to  reward  him  "for  giving 
it  a  fair  trial,"  making  dissatisfaction  after 
a  fair  trial  a  condition  precedent  This  con- 
tingency lias  not  occurred — Baynes  was  not 
shown  to  have  been  dissatisfied,  but  circum- 
stances did  not  allow  him  to  "give  it  a  fair 
trial." 

The  gift  of  $2,000  la  conditioned  in  unam- 


blguons  terms  on  Baynes'  remaining  with 
Mr.  Anthony  during  his  life,  and  this  con- 
tingency cannot  happen.  The  law  is  well  set- 
tled that  where  a  gift  by  will  is  made  on  an 
express  condition  precedent  which  becomes 
Impossible  of  performance  (and  the  existence 
of  impossibility  is  unknown  to  the  testator), 
the  gift  cannot  vest  The  cases  on  this  point 
are  nnmerons.  The  following  are  illustra- 
tive: 

Priestley  v.  Holgate,  3  K.  &  J.  286  (1857). 
The  will  provided:  "Whereas  •  •  • 
James  Priestley  •  •  •  has  emigrated  to 
Australia,  I  give  *  •  •  him,  in  case  he 
remains  in  Australia  or  out  of  this  kingdom, 
600£ ;  to  be  paid  to  him  twelve  months  after 
the  decease  of  my  wife;  but  if  he  return  to 
England  before  her  decease,  I  give  and  be- 
queath to  him  the  farther  sum  of  400£." 
Several  years  before  the  death  of  the  wid- 
ow, Priestley  took  passage  on  a  boat  for 
England,  with  intention  of  returning,  but 
was  drowned,  with  all  on  board.  The  court 
refused  to  allow  the  additional  400£  to  bis 
representative. 

HIgglns  V.  Eaton  (C.  C.)  178  Fed.  153 
(1910).  Here  a  legacy  of  $100  a  month  was 
left  to  a  sister,  provided  that  she  cared  for 
a  mute  brother  daring  his  lifetime.  The 
brother,  however,  lived  elsewhere;  and  the 
court,  saying  that  it  was  immaterial  that 
the  sister  was  willing  to  care  for  the  mute, 
held  that  she  was  not  entitled  to  the  legacy. 

Colvin  V.  Pairpolnt,  9  Ky.  Law  Rep.  191 
(1887).  The  complainant's  bill  alleged  that 
the  testatrix  left  $200  to  him  in  case  be 
should  live  with  and  care  for  her  as  he  was 
then  doing  until  her  death;  that  he  lived 
with  and  cared  for  her  for  several  years,  un- 
til she  ceased  to  have  a  house  and  gave  hixu 
no  place  where  he  could  stay  with  her.  The 
court  sustained  a  demurrer  to  the  bill. 

Fisher  V.  Fisher,  80  Neb.  145,  113  N.  W. 
1004  (1907).  A  testator,  contemplating  his 
future  inability  to  look  out  for  himself,  pro- 
vided that  if  his  son  should  care  for  and 
support  him  during  the  remainder  of  his  life, 
he  should  have  a  certain  piece  of  land.  The 
son  thereafter  gave  his  father  whatever  care 
he  required  and  rendered  many  x>er8onal 
services;  but,  owing  to  a  change  in  circum- 
stances, his  father  required  him  to  support 
him  financially  only  to  a  small  extent.  The 
court  held  that  the  son  was  not  Entitled  to 
the  land. 

Stark  V.  Conde,  100  Wis.  633,  76  N.  W.  60O 
(1898).  The  will  provided:  "If  at  that  time 
(when  nephew  attains  the  age  of  30  years) 
said  trustee  deems  my  said  nephew  compe- 
tent to  care  for,  •  •  *  the  said  sum  of 
$10,000  •  •  ♦  he  shall  then  pay  over 
to  my  said  nephew  •  •  •  said  sum." 
The  nephew  attained  the  age  of  80  about  a 
year  before  the  death  of  the  testator;  and 
the  court  held  that,  as  there  consequently 
was  no  trustee  at  that  time,  the  nephew- 
could  in  no  way  get  the  legacy. 
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See,  al80,  Jarman,  Wills  (5tb  Am.  Ed.) 
520;  1  Cnderhlll,  Wills,  648;  Scliouler,  Wills 
(2d  Ed.)  I  589. 

[II]  Baynes  will  be  entitled  to  the  legacy 
of  $2,000  given  bim  in  the  last  part  of  tbe 
will  only  if  be  survives  Frederick  E.  An- 
thony. This  legacy  Is  one  ot  several  pecuni- 
ary legacies  payable  from  tbe  general  trust 
fund  after  Mr.  Antbony'sdeatb;  tbe  provi- 
sions of  tbe  will  tbrowing  ligbt  on  It  being 
tlie  following:  "After  my  husband's  death, 
and  his  funeral,  and  all  our  other  debts,  and 
expenses  have  been  paid,  I  give  and  demise 
certain  properties  as  follows:"  (Here  follow 
various  legacies,  none  of  them  pecuniary.) 
Then  the  will  continues:  "At  the  death  ot 
my  said  husband,  I  devise  and  bequeath  all 
tbe  rest  of  my  said  trust  estate  •  •  • 
as  follows,  viz.:"  (Here  follow  more  legacies, 
none  of  them  pecuniary.)  There  are  next 
directions  for  selling  certain  property,  "a 
reasonable  time  after  the  death  of  my  hus- 
band," and  immediately  follow  these  sen- 
tences: "As  to  the  stocks,  they  are  to  iie 
held  or  sold,  as  executors  think  best,  but 
their  value  added  to  the  general  trust  fund, 
out  of  which  are  first  to,  be  taken  tbe  fol- 
lowing bequests,  if  all  the  parties  are  then 
living,  if  not  their  portion  is  to  be  retained 
in  the  general  fund,  until  tbe  so  called  trust 
estate.  Is  fully  closed.  The  following  lega- 
cies, are  to  be  paid,  in  the  order  in  which 
they  are  named;  and  if  my  estate  herein- 
before set  apart  for  this  puriiose,  shall  jirove 
iosufflcient  for  tbe  payment  of  all  of  them, 
then  they  shall  abate  in  tbe  Inverse  order. 
-Vnd  if  my  estate  proves  sutficient  therefor, 
oil  of  the  following  legacies,  to  be  paid  free^ 
from  all  legacy,  or  other  public  tax,  or  duty 
the  same,  if  any,  to  be  paid  from  mv  then 
remaining  estate.  First  I  give  to  Matthew 
Baynes,  now  in  my  employ,  two  thousands 
of  dollars  ($2,000)" — and  several  other  pe- 
cuilaiy  legacies.  Although  the  testatrix  ex. 
pressed  her  idea  rather  climisiiy,  it  is  ob- 
vious that  her  meaning  was  "the  following 
bequests  are  to  be  paid  to  those  of  the  fol- 
lowing legatees  then  living,  and  if  anv  one 
of  them  la  not  then  living,  tbe  amount  of 
Us  gift  Is  not  to  be  paid  to  his  personal 
representative  or  children,  but  is  to  be  re- 
tained in  tbe  general  fund,  and  be  distribut- 
ed with  that  fimd  as  hereinafter  provided." 

Having  now  answered  all  of  tbe  questions 
above  set  forth,  the  parties  may  present  a 
decree  for  the  approval  of  the  court,  in  ac^ 
cordance  with  this  opinion. 


ANNIS  T.  SAUGT. 

(Supreme  Ck>nrt  of  Rhode  Island.    May  2, 
1912.) 

Aptkaj.  awd  Ebbob  (I  1005*)— Rbview— Veb- 

'  DICTS— CiONFLICTmO  EvmKNCE. 

A  verdict,  approved  by  the  trial  judge,  bas- 
1     rd  on   conflicting    •^dence,    submitted    under 


proper  instructions,  will  not  be  interfered  with 
on  exceptions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  3800-3876,  3U48-3950; 
Dec.  Dig.  {  1005.*] 

Exceptions  from  Superior  Court,  Kent 
Ck>unty;   George  T.  Brown,  Judge. 

Action  by  Eugene  M.  Annls  against  AI- 
phonse  L.  Saugy.  Verdict  for  plaintiff,  and 
defendant  brings   exceptions.     Overruled. 

See,  also,  74  Ati.  81. 

Terence  M.  O'Reilly,  of  Providence,  for 
plaintltC.  Lyman  &  McDonnell,  of  Provi- 
dence, for  defendant 

PER  CURIAM.  The  defendant's  excep- 
tions are  without  merit  The  evidence  was 
conflicting,  and  was  submitted  to  the  Jury 
under  suitable  instructions  from  tbe  court 
The  verdict  of  the  Jury  was  approved  by  tbe 
Judge  presiding  at  the  trial.  In  these  circum- 
stances, tbe  case  falls  within  tbe  rule  refer- 
red to  In  the  case  of  Wilcox  ▼.  Rhode  Island 
Company,  29  R.  I.  292,  70  Ati.  913. 

The  defendant's  exceptions  are  overrtded, 
and  the  case  is  remitted  to  the  superior  court 
within  and  for  the  county  of  Kent,  with  di- 
rection to  enter  Judgment  on  tbe  verdict 


DANIELS  T.  PHILADELPHIA  A.  R.  RY.  00. 

(Superior  Court  of  Delaware.     New  Castle. 
Feb.  14,  1912.) 

1.  Master  ano  Sebvant  (8  268*)— Deci.aba- 

TION— NEOLIOKNCE     OF     MABTEB— RAH/BOAO 

Tbackb— Safety  Appljawces. 

A  declaration  in  an  action  for  damages 
for  the  death  of  a  brakeman,  which  avers  that 
defendant  used  certain  tracks  for  storing  cars, 
that  it  negligently  omitted  to  provide  a  derail- 
ing device  in  connection  with  one  of  snch  side 
tracks,  so  that  cars  placed  thereon  wonld  not 
pass  <U08e  to  the  mam  track,  such  appliances 
being  reasonable,  necessary,  and  proper  at  that 
place,  and  that  through  such  negligence  a  car 
on  the  side  track  came  in  contact  with  a  loco- 
motive on  the  main  track,  killing  plaintiff's  in- 
testate, sufficiently  alleges  that  a  derailing  de- 
vice was  reasonable  and  necessary  and  should 
have  been  provided. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |i  816-836;  Dec  Dig.  S 
258.*] 

2.  Death  (i  48*)— Plbadino  Fobeioit  Stat- 
utes. 

A  declaration  in  an  action  for  the  death 
of  plaintiffs  husband,  which  alleged  that  de- 
fendant was  a  corporation  existing  under  the 
laws  of  Pennsylvania  and  operated  a  railroad 
in  that  state,  on  which  deceased  was  employ- 
ed, and  that  a  statute  of  that  state,  then  and 
still  in  force,  provided  that  when  death  was 
caused  by  negligence,  and  no  action  was  brought 
by  deceased  during  his  life,  his  widow  might 
maintain  an  action  for  damages  for  liis  death, 
sufficiently  set  out  the  statute  of  Pennsylvania 
upon  which  the  plaintiff's  right  of  action  was 
founded. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent 
Dig.  {  63;   Dec.  Dig.  {  4&*] 

Action  by  Annie  M.  Daniels,  widow  of 
George  W.  Daniels,  against  the  Philadelphia 
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ft  Beading  HaOway  Company.    Demurrer  to 
declaration  overruled. 

Argued  before  PHNNEWIIiL,  C.  J.,  and 
WOOLLBY,  J. 

William  S.  Prickett,  for  plaintiff.  Andrew 
B.  Sanborn,  for  defendant 

Action  on  the  case  (No.  3,  January  term, 
1011),  to  recover  damages  for  death  of  plain- 
tiff's husband,  which  death  occurred  at  or 
near  Coatesvllle,  in  the  state  of  Pennsyl- 
vania, on  the  12th  day  of  September,  A.  D. 
1910. 

Demurrer  to  declaration. 

The  declaration  contained  one  count,  In 
which  the  following  allegations  were  made: 

"For  that  whereas,  to  wit,  at  the  time  of 
the  committing  of  the  grievances  hereinafter 
mentioned,  the  said  defendant  was  and  still 
is  a  corporation  existing  under  the  laws  of 
the  state  of  Pennsylvania  engaged  in  oper- 
ating a  certain  line  of  railroad  in  the  said 
state.  Tttat  while  so  engaged  as  aforesaid, 
the  said  defendant  employed  the  said  George 
W.  Daniels,  who  was  then  and  there  the  hus- 
band of  the  said  plaintiff,  as  a  brakeman  of 
freight  trains  engaged  in  the  business  of 
the  said  defendant.  That  the  statute  of  the 
state  of  Pennsylvania  then  and  now  In  force 
provided,  among  other  things,  that  when 
death  should  be  occasioned  by  negligence 
and  no  suit  for  damages  be  brought  by  the 
party  injured  during  his  life,  the  widow  of 
any  such  deceased  mlgbt  maintain  an  action 
for  and  recover  damages  for  the  death  so 
occasioned.  That  no  such  action  was  brought 
by  the  said  George  W.  Daniels  during  hla 
Ufe.  That  on  the  12th  day  of  September, 
A.  D.  1910,  at  or  near  Coatesvllle  In  the  state 
of  Pennsylvania  aforesaid,  while  the  said 
George  W.  Daniels  was  so  employed  as  afore- 
said, the  said  defendant  operated  a  certain 
main  track  or  tracks  with  certain  side  tracks 
connected  therewith,  and  the  said  defendant 
used  the  said  side  tracks  for  the  purpose  of 
storing  or  shifting  cars  in  its  business  afore- 
said. That  on  the  day  and  year  aforesaid, 
at  or  near  Coatesvllle  in  the  state  of  Pennsyl- 
vania aforesaid,  the  said  defendant  negli- 
gently and  carelessly  omitted  to  provide  a 
derailing  device  or  other  safety  appliance  in 
connection  with  one  of  the  said  side  tracks 
so  used  by  it  as  aforesaid,  so  that  cars  placed 
thereon  would  not  pass  or  drift  upon  or 
close  to  the  said  main  track,  the  said  derail- 
ing device  or  safety  appliance  being  reason- 
ably necessary  and  proper  in  the  location 
aforesaid,  whereby  through  negligence  and 
carelessness  of  the  said  defendant  In  not 
providing  such  derailing  or  other  safety  ap- 
pliance, a  certain  car  then  and  there  being 
on  one  of  the  said  side  tracks  came  close  to 
or  upon  the  main  track  so  used  by  the  said 
defendant  as  aforesaid,  whereby  a  certain 
locomotive,  tender  and  train  of  cars  Upon 
which  the  said  George  W.  Daniels  was  then 


riding  along  the  said  main  track  came  in 
contact  with  the  said  car  so  allowed  to  re- 
main close  to  or  upon  the  said  main  track 
as  aforesaid,  and  thereby  the  tender  attached 
to  the  engine  upon  which  the  said  George  W. 
Daniels  was  riding  as  aforesaid  was  upset, 
and  the  said  George  W.  Daniels  having  Jump- 
ed from  the  said  engine  was  caught  under 
the  said  tender  and  killed.  Wherefore  the 
said  plaintiff  as  widow  of  the  said  George 
W.  Daniels  brings  this  suit  and  saith  that 
she  hath  sustained  damage  for  the  death 
thus  occasioned  in  the  sum  of  $25,000." 

The  defendant  demurred  to  the  said  dec- 
laration, upon  the  following  grounds: 

"(1)  Because  no  sufficient  facts  are  alleged 
in  the  declaration  showing,  or  tending  to 
show,  that  a  derailing  device,  or  safety  ap- 
pliance, was  reasonably  necessary,  or  should 
have  been  provided,  by  the  defendant  at  the 
time  and  place  of  the  accident 

"(2)  Because  the  alleged  statute  of  the 
state  of  Pennsylvania,  upon  which  the  plain- 
tiff's right  of  action  is  founded,  Is  not  set 
out  In  the  declaration." 

PENNEWILL,  C.  J.  The  demurrers  are 
overruled. 


SEININSKI    ▼.    WHAHNGTON    LEATHER 
CO. 

(Superior  Court  of  Delaware.     New  Castle. 
June  2,  1911.) 

1.  EviDENoe  (J  471*)— Opinion  Bvioence. 

A  question  to  a  witness  in  an  employe's 
action  for  personal  injories,  "Was  or  was  not 
that  machine  on  the  day  of  the  accident  a  dan- 
gerous machine?"  will  be  excluded  as  a  matter 
of  opinion. 

[Ed.  Note. — ^For  other  cases,  see  Evidence. 
Cent  Dig.  ii  2149-2185;   Dec.  Dig.  |  471.*] 

2.  Master  ano  Skbvant   (i  264*)— Injxtbxbs 

— EVIDENOB— CONrORMITT  TO   PLEADING. 

Where  plaintHTs  narr.  in  an  action  for 
personal  injuries  while  working  on  a  machine 
contained  no  allegation  as  to  any  defective 
design  of  the  macbme,  a  question  as  to  wheth- 
er a  wooden  cover  was  the  regular  covering 
furnished  for  the  knife  cylinder  of  die  ma- 
chine was  property  excluded. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  861-S76;  Dec.  Dig.  t 
284.»] 

3.  Evidence  ({  472*)— Opinion  Evidence. 

A  question,  In  an  employe's  injury  action 
for  personal  injuries  while  working  at  a  ma- 
chine, whether  it  was  possible  for  any  one 
workmg  at  such  machine  for  some  days  not  to 
know  that  there  was  a  knife  or  other  cutting 
instrument  in  the  machine,  was  properly  ex- 
cluded as  calling  for  a  matter  which  was  for 
the  jury. 

[Ed.  Note. — For  other  cases,  see  Evidence. 
Cent  Dig.  S§  2186-2196;    Dec.  Dig.  |  472.»] 

4.  Mabteb  and  Servant  ((  270*)— Injitkiks 
—Admission  of  Evidence. 

In  a  leather  factory  employe's  action  for 
personal  injuries   by   coming   in   contact    with 
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knires  in  a  machine,  the  maker  of  the  machine 
was  properly  aUowed  to  answer  a  question, 
after  striking  the  quoted  word,  as  to  whether 
a  circular  cover  over  the  knife  cylinder  "had 
any  other  "intended"  purpose  in  connection 
with  the  construction  and  operation  of  the  ma- 
chine than  to  protect  the  operator  from  be- 
coming blinded  by  the  particles  flying  from 
liides  or  skins. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  9ia-927,  932;  Dec.  Dig. 
I  270.»J 

S.  Etidkrce  (I  1S6*)— BzcLusioN  of  Snc- 

ILAB   EVIDKKCB. 

A  qnestion  aa  to  whether  there  was  any 
ludden  or  obscure  danger  about  a  machine  on 
which  an  employ^  was  working  when  injured 
was  properly  excluded,  where  plaintiff  was  not 
permitted  to  show  that  the  machine  was  dan- 
gerous. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  I  469;   Dec.  Dig.  I  156.*] 

e.  EviDBWCT   (S   472*)— Opision   Evidkhct— 

QUEBTIOIf    rOB  JUBT. 

A  question,  asked  in  a  leather  factory  em- 
ploye's action  for  personal  injuries  by  coming 
m  contact  with  kniTes  on  his  machine,  as  to 
whether  there  was  any  special  warning  or  in- 
structions that  could  be  g^ven  to  a  catcher  of 
skins  working  at  the  machine  which  would  not 
be  obvious  to  one  of  mature  judgment,  was 
properly  excluded  aa  calling  for  a  matter  which 
was  for  the  iary. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2186-2195;   Dec  Dig.  {  472.*] 

7.  Tbiai.  ({  28*)— Vkw  bt  Jxibt— Pbopbibit. 

In  determining  whether  the  jury  should  be 
given  a  view  of  the  premise*  where  an  em- 
ploy4  waa  injured,  the  court  must  find  that  a 
view  is  necessary  to  the  just  decision  of  the 
issues,  and  that  the  place  to  be  viewed  has  not 
been  changed  since  the  accident 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Kg-  H  T7-79;    Dec.  Dig.  {  28.*] 

8.  Mastkb  akd  Sbbvaut  ({  265*)— Injitbixb 
— BuBDER  or  Pbooi<— Nbolioence. 

An  employ^  has  the  burden  of  proving 
negligence  in  an  action  for  personal  injuries; 
negligence  never  being  presumed. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  877-908;  Dec.  Dig.  | 
2K.*] 

ft.  Mabteb  and  Sebtaht  ({  278*)— Injttbibs 

— WKIQHT  or  EVIDKNCB— Nboligence. 
Negligence  by  an  employer  must  be  proved 
to   the  satisfaction  of  the  jury  by  a  prepon- 
derance of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Gent  Dig.  ii  954-972,  977;  Dec.  Dig. 
I  278.*] 

10.  Nbouoerce  (S  1*)— DEniniioiT. 
Negligence  ia  the  want  of  due  care;   that 

ia,  of  aacfi  care  as  an  ordinarily  prudent  man 
vonid  exercise  nnder  the  same  or  simiidr  dr- 
comstances. 

tB4.  Note. — ^For  other  cases,  see  Negligence, 
Cent  Dig.  8  1;  Dec.  Dig.  i  1.* 

For  other  definitions,  see  Words  and  Phrasea, 
VOL  6,  ppl  4748-4763;  vol.  8,  pp.  7729-7731.] 

11.  Mastkb  and  Sebvant  (|  247*)— Cortbib- 
vnoBT  Keouoence. 

An  employ^  must  himself  have  been  with- 
out negligence  proximately  contributing  to  the 
injury  in  order  to  recover  therefor  from  the 
employer. 

[Ed.  Not*. — ^For  other  cases,  see  Master  and 
•Arrant,  Cent  Dig.  t|  796-800;  Dec.  Dig.  i 
247.*! 


12.  Mabteb  and  Sebvant  (i  281*)— Injtibies 
— "Weioht  of  Evidence  —  Contbibxjtoby 
Nequoence. 

Contributory  negligence  by  an '  employ^ 
must  be  proved  by  a  preponderance  of  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{  987-996;  Dec  Dig.  { 
281.*] 

13.  Mastkb  anq  Sebvant  ({  265*)- Bttsden 
OF  Pboof— Contbibtttobt  Nequoence. 

The  burden  of  proving  contributory  neg- 
ligence is  upon  the  employer  in  an  action  for 
a  servant's  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  877-908;  Dec.  Dig.  | 
265.*] 

14.  Mabtbb  akd  Sebvant  (||  101, 102*)— Mas- 

lEB'S  DUTT— FtTBNIBEINO  SaiV  ApPUANCES. 

The  employer  is  only  bound  to  furnish  an 
employe  reasonably  safe  tools,  machinery,  and 
appliances,  and  keep  them  in  reasonably  good 
repair,  and  they  need  not  be  the  safest  or  most 
approved. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  136,  171,  172,  180-184, 
192;   Dec  Dig.  H  101,  m*] 

15.  BIasteb  and  Sebtant  (|  205*)— AsmniBD 
Risk— Defective  Apfixances. 

An  employe  may  rely  on  the  employer  to 
furnish  safe  appliances  without  inquiry  on  his 
part  and  assumes  no  risk  of  injury  from  the 
employer's  failure  to  do  so. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |§  647-M9;  Dec  Dig.  { 
205.*] 

16.  Mabteb  and  Servant  (§i  217,  219*)— Aa- 
stnaD  Risk— Known  Danoebs. 

An  employe  assumes  the  ordinary  risks 
incident  to  the  employment,  which  are  obvious, 
or  which  may  be  known  by  the  employe  by  the 
reasonable  use  of  his  senses,  or  the  exercise 
of  ordinary  care. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  574-600,  610-^4 ;  Dec 
Dig.  §1  217,  219.*] 

17.  Master  and  Sebvant  ({{  213,  219*)— Ab- 
BUKED  Risk. 

One  undertaking  a  dangerous  employment 
assumes  the  risks  ordinarily  incident  thereto, 
aa  well  as  those  incurred  from  manifest  dan- 
gers. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {i  559-664,  610-624;  Dec 
Dig.  If  213,  219.*] 

18.  Mabteb  and  Sebvant  (i  162*)— Assttmbd 
Rise— Danoeb  fbom  Inexpebience. 

A  master  may  assume,  in  the  absence  of 
contrary  knowledge,  that  a  servant  who  en- 
gages to  do  specmc  work  has  the  knowledge, 
experience,  and  skill  necessary  to  do  it  in  a 
reasonably  safe  manner,  especially  if  the  serv- 
ant holds  himself  out  as  being  experienced  in 
such  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  313;   Dec  Dig.  |  152.*] 

19.  Masteb  AND  Sebvant  (i  152*)— AssmacD 
Risk. 

The  rule  that  an  employer  may  assume 
that  an  employe  engaging  to  do  particular  work 
is  competent  and  skillfurdoes  not  apply,  if  the 
servant  engages  to  work  generally  ana  is  di- 
rected by  the  master  to  do  particolar  work 
without  holding  himself  ont  as  experienced 
thereat 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §  313;  Dec  Dig.  f  152.*] 
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20.  IfABTKB  AND  SEBVANT  ({  153*)— MASTKB'B 

Duty— Wabnino  Sbbvant— Inbxpbbibnced 

Sebvant. 

If  the  employment  is  dangerous,  the  em- 
ployer mast  warn  and  instruct  as  to  its  dan- 
Seroas  character,  if  the  servant  becanse  of  his 
inexperience  or  ignorance  has  no  Icnonledge 
thereof. 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  814-317;  Dec.  Dig.  | 
153.*] 

21.  Master  and   Sebvant   (|  152*)— Wabn- 
ino Sebvant— ExTKAOBDiNAET  Dangers. 

A  master  is  bound  to  warn  even  an  expe- 
rienced servant  of  any  special  or  extraordi- 
nary danger  connected  with  the  employment,  if 
it  conid  not  have  been  known  by  the  servant 
by  the  reasonable  exercise  of  due  care. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent,^Dig.  (  818;  Dec  Dig.  {  152.*] 

22.  Masteb  and  Sebvant  ({  265*)— Bttbdkn 
OF  Pboof— Assumed  Risk. 

The  burden  of  proving  that  an  emi>Ioy€ 
had  knowledge  of  the  particular  defect  in  a 
machine  at  which  he  worked  was  upon  the  em- 
ployer in  .an  action  for  personal  injuries. 

(Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  t{  877-908;  Dec.  Dig.  { 
265.*] 

23.  Masteb  and  Sebvant  (8  108*)— Delega- 
tion OF  Duty. 

An  employer  cannot  delegate  his  primary 
duties,  such  as  that  of  furnishing  reason&bly 
safe  appliances,  etc 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |{  185-190;  Dec  Dig.  | 
103.*] 

24.  Mastkb  and  Sebvant  (|  235*)— Contbib- 

UTOBT  NEOLIOENCE. 

An  employe  must  exercise  reasonable  carp 
to  learn  of  the  dangers  in  the  course  of  his 
employment  and  cannot  recover  for  resulting 
injuries  if  he  fails  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Si!rvant  Gent  Dig.  i{  710-722;  Dec  Dig.  i 
235.*] 

25.  Masteb  and  Sebvant   ({  245*)— Absuk- 
ED  Risk— Obetino  Masteb's  Obdebb. 

An  employe  need  not  obey  Us  employer's 
orders,  directmg  ^im  to  go  in  a  dangerous 
place  of  work,  if  the  employ^,  by  exercising 
reasonable  care,  might  have  known  of  the  dan- 

§er  of  the  place,  and  he  cannot  recover  for 
is  ow(i  injuries  if  he  obeys  such  orders. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  778-788;  Dec  Dig.  | 
245.*] 

26.  BIasteb  and  Sebtant  ({  89*)— Scope  of 

EilfPLOTUENT. 

If  a  leather  factory^  employ^,  injured  while 
working  at  a  hide  machine,  undertook  the  work 
of  catching  the  skins  as  they  passed  through 
the  machine  of  his  own  motion,  or  at  the  sug- 
gestion of  one  other  than  the  employer's  agent 
having  authority  to  give  him  such  orders,  he 
was  acting  without  the  scope  of  his  employment 
in  doing  the  work,  and  cannot  recover  for  in- 
juries received. 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  }|  168-156;  Dec  Dig.  { 
89.*] 

27.  Masteb  and  Servant  ({  219*)— Assumed 
Risk. 

If  a  leather  factory  employ^  was  furnish- 
ed a  machine  which  was  reasonably  safe  and 
adapted  to  its  use,  and  the  dangers  incident  to 
its  use  were  obvious  to  one  of  average  intel- 


ligence and  judgment  snch  employ^  would  as- 
sume the  risk  incident  to  doing  the  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {|  610-624;    Dec  Dig.  i 

28.  Masteb  and  Servant  ({  234*)— Contbib- 
UTOBT  Negligence. 

If  an  employ^  knew,  or  by  due  diligence 
could  have  known,  of  the  defects  in  a  ma- 
chine at  which  he  was  injured,  and  of  the  re- 
sulting dangers,  he  was  negligent  in  continuing 
to  work  at  it  barring  recovery. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §{  684-686,  706-709;  Dec. 
Dig.  i  234.*] 

29.  Masteb  and  Servant  (8  234*)— Assumed 
Risk- Known  Danoebs. 

An  employe  cannot  recover  for  injuries 
from  a  defect  in  a  machine  of  which  he  knew, 
and  the  danger  from  which  he  appreciated,  if 
he  continued  to  work  with  such  knowledge. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  81  684-686,  706-709;  Dec 
Dig.  8  234.*] 

30.  Masteb  and  Sebvant  (8  155*)— Wabnino 
Sebvant. 

An  employer  is  not  required  to  warn  or 
instruct  an  employ^  as  to  the  dangers  which 
are  matters  of  common  knowledge,  or  which 
may  be  seen  by  common  observation,  or  as  to 
which  the  servant  could  not  have  been  further 
enlightened. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  310;  Dec  Dig.  8  155.*] 

31.  Masteb  and  Sebtant  (8  238*)— Oontkib- 

UTOBT  NEGLIOENCB. 

If  an  employe,  working  In  a  leather  fac- 
tory on  a  hide  machine,  knew  of  two  or  more 
ways  of  removing  the  skins  from  a  roller,  one 
of  which  was-  safe  and  the  other  dangerous,  he 
would  be  guilty  of  contributory  negligence  if 
he  voluntarily  chose  the  dangerous  way. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Seirant  Cent  Dig.  88  681,  743-748;  Dec  Dig. 
8  238.*] 

82.  Master  and  Servant  (8  265*)— Neou- 
OENCB— Evidence— Existence  of  Injubt. 
The  jury  cannot  infer  negligence  by  an 
employer  b^  the  mere  fact  that  an  employe  was 
Injured  while  working  at  a  machine :  a  breach 
of  the  employer's  duty  being  essential. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  88  877-008;    Dec  Dig.    § 

>Q3.  Masteb  and  Sebtant  (J  224*)— Assuved 
Risk— AoTiNa  Without  Scope  of  Euplot- 

MENT. 

An  employe  assumes  the  risk  of  injuries 
received  while  acting  without  the  scope  of  his 
employment  without  his  employer's  orders. 

[Ed.  Note.— For  other  cases,  see  Master  aad 
Servant,  Gent  Dig.  8  664;  Dec  Dig.  8  224.*! 

34.  Masteb  and  Sebvant  (8  217*)— AascuEit 
Risk— Violating  Wabninq. 

An  employe  assumes  the  risk  of  injury 
from  doing  something  he  was  warned  by  his 
superiors  not  to  do. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  88  674-600;  Dec  Dig.  $ 
217.*] 

35.  Masteb  and  Sebtant  (8  264*)— Injuries 
—Pboof. 

An  employe  cannot  recover  if  his  injuries 
were  received  from  some  defect  in  a  machine 
other  than  that  alleged  and  proved. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Gent  Dig.  88  861-876;  Dec  Dig.  § 
264.*] 
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3S,  DAiuon    (f   96*)— Measubb— PxRsoNAi. 

IWOIES. 

I'pon  finding  for  an  injured  eervant,  the 
jarj  should  award  liim  such  sum  as  will  rea- 
unabl;  compensate  him  for  big  injuries,  in- 
I  hiding  his  pain  and  sufferinK  in  the  past,  and 
suc'li  as  mB7  result  in  the  future,  as  well  as 
for  I088  of  time  and  wages,  and  any  impair- 
ment of  his  future  ability  to  earn  a  living  by 
meoa  of  the  injuries. 

[Ed.  Note. — For  other  cases,  see  Damages, 
C«nt  Dig.  IS  222-229:   Dec.  Dig.  i  95.*] 

Action  by  Thomas  Selninskl  against  the 
Wilmington  Leather  Company  for  personal 
injuries.    Verdict  for  plalntifE. 

See,  also,  78  AU.  296. 

Argned  before  PENNEWILL,  0.  X,  and 
BOrCB  and  WOOLLBT,  JJ. 

Robert  H.  Richards  and  Daniel  O.  Has- 
tings,  tor  plaintiff.  J.  Harrey  Whlteman,  for 
defendant. 

Action  on  the  case  (No.  24,  May  term, 
1910),  to  recover  damages  for  personal  In- 
juries to  the  plaintiff  occasioned  by  his  left 
trm  coming  In  contact  with  the  knives  of  a 
fleshing  machine  In  defendant's  morocco 
plant,  where  plaintiff  was  employed  at  the 
time  as  a  catcher  of  skins  at  said  machine, 
whereby  his  arm  was  so  injured  that  it  had 
to  be  amputated  at  the  elbow. 

At  the  trial,  the  following  questions  were 
objected  to  and  mied  upon: 

[1,2]  One  of  the  plain tifTs  witnesses,  who 
bad  worked  ten  years  on  a  fleshing  machine. 
Tag  asked,  concerning  the  machine  on  which 
plaintiff  was  Injured,  "Was  or  not  that  ma- 
'tiae,  on  the  day  of  the  accident, 'a  danger- 
ons  machine?"  This  was  objected  to  by  de- 
fendant as  a  matter  of  opinion.  Objection 
nistained.  The  same  witness  was  then  ask- 
ed, "Ton  say  that  there  was  a  wooden  cover 
orer  the  knife  cylinder  of  this  machine; 
11U  that  the  regular  covering  furnished  with 
tttese  machines?"  Objected  to  by  counsel 
for  defendant  as  Irrelevant,  there  being  no 
allepitlon  In  plaintiffs  narr.  covering  defec- 
tire  design.    Objection  sustained. 

[3]  The  same  witness  was  asked  on  cross- 
enmination  the  following  question:  "X. 
If  it  possible  for  any  one  working  at  a  flesh- 
ing machine  for  some  days  to  fall  to  know 
tliat  there  la  some  sort  of  cutting  Instrument 
is  the  machine?"  Objected  to  by  counsel 
for  defendant  as  being  a  matter  for  the*  Jury 
ro  determine  and  not  for  the  witness.  Ob- 
jection sustained. 

"X.  Ton  have  described  this  operation  in 
4etaiL  Xoa  have  stated  that  you  had  9  years 
tad  more  experience  In  this  particular  fac- 
'orx,  and  that  yon  had  operated  fleshing  ma- 
'  iiines  elsewhere.  I  will  ask  you  If  It  Is  pos- 
<-Me  for  a  man  21  years  or  more  of  age,  with 
tood  eyesle^t  and  good  hearing,  working  as 
i  catcher  at  a  fleshing  machine,  having  work- 
"i  tl!ere  for  several  days,  to  fall  to  know 
tliat  there  is  a  knife  In  the  cylinders  under- 
Kath  the  wooden  guard  which  Is  over  the 


knife  cylinders?"  Objected  to  by  counsel 
for  plaintiff  on  the  same  ground.  Objection 
sustained. 

E.,  who  was  the  maker  of  the  machine  in 
question,  was  asked  by  defendant's  counsel, 
tiie  following  questions: 

"Q.  What  Is  the  purpose  of  the  drcular 
cover  over  the  knife  cylinder?   • 

"A.  To  protect  the  operator  from  getting 
blinded  by  the  particles  of  flesh  and  witter 
which  come  from  working  on  green  hides 
or  skins." 

[4]  "Q.  Has  it  any  other  Intended  purpose 
In  connection  with  the  construction  and  op- 
eration of  the  machine?"  Objected  to  by 
counsel  for  plaintiff.  The  form  of  the  ques- 
tion being  changed  by  striking  out  the  word 
"Intended,"  the  question  was  allowed  by  the 
court. 

[5]  "Q.  Is  there  any  hidden  or  obscure 
danger  of  any  kind  about  this  machine?" 
Objected  to  by  counsel  for  plaintiff  because 
the  plaintiff  had  not  been  permitted  to  In- 
troduce testimony  tending  to  show  that  the 
machine  was  a  dangerous  machine.  Objec- 
tion sustained. 

[6]  "Q.  Is  there  any  special  warning  or 
Instruction  that  could  be  given  to  a  catcher 
of  skins  working  at  the  machine  in  question 
that  would  not  be  obvious  to  a  person  of 
mature  Judgment  at  a  glance?"  Objected  to 
by  counsel  for  plaintiff  as  a  matter  for  the 
Jury  to  determine  from  all  the  facts  and 
circumstances  In  the  case.  Objection  sus- 
tained. 

At  the  conclusion  of  the  defendant's  testi- 
mony, application  was  made  by  defendant's 
counsel  for  an  order  that  the  Jury  view  the 
locus  In  quo. 

PENNEWILL,  a  J.  [7]  Counsel  for  de- 
fendant has  made  an  application  for  an  or- 
der for  the  Jury  to  view  the  locus  in  quo 
In  this  case.  Judge  WooUey  In  his  work  on 
Delaware  Practice,  volume  1,  |  673,  says: 
"The  statute  provides  that  'upon  the  motion 
of  either  party  the  Jury  may  be  taken  to 
view  the  premises  or  places  in  question,  or  to 
which  the  controversy  relates,  when  It  shall 
appear  to  the  court  that  such  view  Is  neces- 
sary to  a  Just  decision.'  Upon  an  application 
for  a  view  of  the  place  in  which  or  by  which 
the  cause  of  action  arose,  or  to  which  It  In 
some  pertinent  manner  relates,  two  things 
must  be  shown  to  the  court's  satisfaction 
before  It  will  order  a  view;  first,  that  such 
a  view  Is  necessary  to  a  Just  decision  of  the 
Issues  before  the  Jury,  and  second  that  the 
place,  or  locus  In  quo  remains  the  same  and 
has  undergone  no  change." 

We  have  considered  the  defendant's  ap- 
plication, and  are  clearly  of  the  opinion  that 
the  locus  In  quo,  the  condition  of  the  ma- 
chine In  question,  the  buildings  and  the 
lights,  cannot  be  suflldently  identical  or  sim- 
ilar to  the  conditions  as  they  existed  on  the 
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day  of  the  accident,  to  Jostlty  the  court  In 
ordering  a  view  by  the  Jury. 
The  application  therefore  Is  denied. 

PBNNEWILL,  C.  J.  (cliarglng  the  Jury). 
Gentlemen  of  the  Jury:  Thomas  Seininskl, 
the  plaintiff,  is  seeking  in  this  action  to  re- 
cover from  Ibe  Wilmington  Leather  Com- 
pany, the  defendant,  damages  for  personal 
injuries,  which  he  alleges  were  caused  by  the 
negligence  of  the  defendant  on  the  14th  day 
of  January,  1910,  at  its  leather  factory  In 
the  city  of  Wilmington,  where  the  plaintiff 
was  at  the  time  employed  in  catching  skins 
from  a  fleshing  machine. 

The  plaintiff's  declaration  consists  of  three 
counts.  In  the  first  count  it  is  averred  that 
the  defendant  on  the  14th  day  of  January, 
1910,  negligently  and  carelessly  furnished 
and  operated  in  its  leather  factory  a  certain 
machine,  known  as  a  fleshing  machine,  which 
was  out  of  order,  defective  and  dangerous 
in  that  the  cover  or  guard  over  the  rollers 
or  knives  of  said  machine  was  broken,  de- 
fective, dangerous  and  out  of  order,  where- 
by the  plaintiff,  who  was  then  and  there  di- 
rected to  work  on  the  machine,  and  ignorant 
of  the  risk  and  danger  incident  thereto,  and 
in  the  exercise  of  due  care  and  caution  on 
his  part,  had  one  of  his  arms  caught  in  the 
said  machine  and  greatly  injured  and 
mangled. 

In  the  second  qount  it  is  averred  that  the 
defendant  on  the  day  aforesaid,  well  know- 
ing that  the  plaintiff  was  inexperienced  in 
the  occupation  to  which  be  was  then  put  by 
the  defendant,  to  wit,  taking  skins  from  a 
certain  fleshing  machine  which  was  defective 
and  dangerous,  negligently  and  carelessly 
omitted  to  warn  or  Instruct  the  plaintiff  as 
to  the  danger  connected  with  the  said  occu- 
pation, whereby  the  said  plaintiff  was  in- 
jured. 

In  the  third  count  it  is  averred  that  the 
defendant,  who  bad  employed  the  plaintiff  in 
general  duties  about  the  defendant's  place 
of  business,  the  same  being  a  safe  and  se- 
cure occupation,  on  the  day  aforesaid  negli- 
gently and  carelessly  placed  the  plaintiff  at 
work  upon  a  certain  fleshing  machine,  the 
same  being  a  dangerous  employment,  without 
giving  to  the  plaintiff  any  instruction  or 
warning  in  relation  thereto,  the  defendant 
well  knowing  that  the  plaintiff  was  Ignorant 
of  the  risk  and  danger  connected  therewith. 

Such  are  the  acts  of  negligence  on  the  part 
of  the  defendant  company,  which  the  plain- 
tiff has  averred  as  the  cause  of  bis  injuries, 
and  upon  which  he  seeks  to  recover. 

[(,  t]  This  action  is  based  upon  the  alleged 
negligence  of  the  defendant  The  burden  of 
proving  such  negligence  is  cast  upon  the  plain- 
tiff, and  it  must  be  proved  to  the  satisfaction 
of  the  Jury  by  a  preponderance  of  the  testi- 
mony. Negligence  Is  never  presumed.  It  must 
be  proved.  Whether  there  was  any  negligence 
at  the  time  of  the  accident,  and  whose,  must 
be  determined  by  the  Jury  from  the  evidenca 


[ia]  Negligence,  In  a  legal  sense,  is  the 
want  of  due  care,  that  is,  such  care  as  an 
ordinarily  prudent  man  would  exercise  un- 
der like  circumstances.  It  is  the  failure  to 
observe,  for  the  protection  of  another  per- 
son, that  degree  of  care  and  vigilance  which 
the  circumstances  Justly  demand. 

[11-13]  In  order  for  the  plaintiff  to  recover 
in  this  action  he  must  satisfy  you  by  the 
weight,  or  preponderance,  of  the  evidence, 
that  the  defendant  was  guilty  of  one  or  more 
of  the  negligent  acts  averred  in  his  declara- 
tion. He  must  satis)^  you  not  only  that  the 
injuries  complained  of  resulted  from  the  neg- 
ligence of  the  defendant,  but  also  that  at 
the  time  of  the  accident  he  was  himself 
without  any  fault  or  negligence  which  prox- 
imately contributed  to  his  injuries;  for,  if 
at  that  time  his  own  negligence  did  proxi- 
mately contribute  to  his  injuries,  the  defend- 
ant would  not  be  liable  even  if  it  was  also 
negligent  Where  the  contributory  negligence 
of  the  plaintlfl  Is  relied  on  as  a  defense  it 
must  be  proved  by  a  preponderance  of  the 
evidence,  and  the  burden  of  proving  it  rests 
upon  the  defendant  if  It  does  not  appear 
from  the  testimony  produced  by  the  plaintiff. 

The  defendant  has  prayed  that  yoa  be  di- 
rected, by  binding  instructions,  to  render 
a  verdict  in  its  favor.  We  decline  to  do  this 
because  we  think  the  case  should  be  submit- 
ted to,  and  determined  by  the  Jury  under  the 
evidence,  and  the  law,  as  we  shall  state  it. 

[14]  The  relation  existing  tMtween  the  de- 
fendant company  and  the  plaintiff  at  the 
time  of  the  accident  was  that  of  master  and 
servant,  and  one  of  the  primary  duties  im- 
posed upon  the  master  towards  the  servant 
in  the  course  of  his  employment  by  reason 
of  such  relation,  was  to  furnish  him  reason- 
ably safe  tools,  machinery  and  appliances 
with  which  to  work  and  to  keep  the  same  in 
reasonably  good  repair  and  condition.  The 
tools  or  machinery  used  need  not  be  of  the 
safest,  best,  nor  of  the  most  Improved  Iclnd. 
It  is  sufflclent  if  they  are  reasonably  safe, 
and  adapted  to  the  purpose  of  the  enaploy- 
ment 

If  the  master  falls  to  observe  this  mie  of 
law  and  injury  results  to  his  servant  from 
such  failure  he  becomes  liable  therefor  to 
the  servant  on  the  ground  of  negligence. 

•[1J-17]  The  servant  has  the  right  to  rely 
on  the  master  for  the  performance  of  this 
duty  without  inquiry  on  his  part.  The  serv- 
ant assumes  no  risk  as  to  such  primary  duty 
at  the  time  he  enters  upon  his  employment, 
but  he  does  assume  all  the  ordinary  risks  in- 
cident to  the  employment  that  are  obvious, 
seen  or  known,  or  which  may  be  seen  or 
known  by  the  reasonable  use  of  his  senses 
or  the  exercise  of  due  care.  The  servant  also 
assumes  the  dangers  and  hazards  whlclt  are 
ordinarily  and  naturally  Incident  to  the  serv. 
ice  which  he  undertakes.  When  a  person  en- 
ters npon  a  dangerous  employment  fan  not 
only  assumes  the  risks  ordinarily  Inddcnl 
thereto,    but   also  tho   risk  be  may     lixcui 
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from  manifest  peril.  The  master  la  not 
bound  to  insnre  the  absolnte  safetr  of  his 
machinery  or  mechanical  appliances,  which 
be  provides  for  the  use  of  his  employes. 

[11]  When  a  servant  engages  himself  In 
any  specific  work  the  master  has  the  right 
to  presume  that  the  servant  has  the  knowl- 
edge, experience  and  skill  necessary  for  the 
performance  of  the  work  so  undertaken.  In 
a  reasonably  safe  and  proper  manner,  in  the 
absence  of  knowledge  to  the  contrary.  And 
especially  has  the  master  the  right  so  to 
presume  if  the  servant  represents  or  holds 
himself  out  to  the  employer  as  experienced  In 
meh  work. 

[It]  But  this  rule  does  not  apply  when 
the  servant  was  engaged  to  work  generally, 
and  while  so  engaged,  and  without  seeking  or 
holding  himself  out  to  be  experienced  and 
skilled  in  a  specific  and  particular  work,  is 
sent  by  the  master  to  perform  such  specific 
and  particular  work.'  In  other  words,  the 
phrase  "engages  himself  in  any  spedflc  work" 
implies  a  seeking  and  acceptance  by  the  serv- 
ant of  some  specific  and  particular  kind  of 
work,  and  is  not  met  by  a  case  where  the 
servant,  without  his  sedcing,  is  sent  by  the 
master  from  one  employment  to  some  other 
and  different  employment. 

[M,21]  Where  the  employment  is  danger- 
ons  it  Is  the  duty  of  the  master  to  warn  and 
Instruct  his  servant  as  to  its  dangerous  char- 
acter, if,  by  reason  of  inexperience  or  ig- 
norance the  servant  is  unacquainted  wlUi 
BDch  danger.  And  even  If  the  servant  be 
experienced,  it  is  the  duty  of  the  master  to 
warn  him  of  any  speci'al  and  extraordinary 
danger  connected  with  the  particular  em- 
ployment, if  the  same  was  unknown  to  the 
servant,  and  could  not  be  seen  or  known  by 
the  reasonable  use  of  bis  senses  and  the  ex- 
ercise of  due  care. 

[22]  The  burden  of  proving  that  the  plain- 
tiff had  knowledge,  before  the  accident,  of 
the  particular  defect  in  the  machine  rests 
npon  the  defendant,  unless  the  Jury  believe 
from  the  testimony  of  the  plaintiff,  or  other 
eTld»>ce  in  the  case,  including  the  knowledge 
and  experience  of  the  plaintiff,  that  he  knew, 
or  shonld  have  known,  of  the  defect  com- 
plained of. 

[23]  The  master  cannot  delegate  his  prima- 
ry duties,  and  if  a  machine  provided  for  the 
servant  to  work  with  Is  defective  and  dan- 
:  gerons  the  master  Is  responsible  In  damages 
to  the  servant  for  any  injury  caused  him  by 
the  defective  condition  of  such  machine,  pro- 
vided the  servant  was  himself  free  from 
faolt,  had  no  knowledge  of  the  defect,  and 
provided  also  the  defect  was  not  apparent 
and  obvious. 

[24]  The  servant  must  exercise  reasonable 
care  to  avoid  Injury  to  himself,  and  to  learn 
the  dangers  that  are  likely  to  beset  him  in 
his  onployment. 

If  a  servant  In  the  course  of  his  employ- 
ment becomes  aware  of  threatened  danger, 


which  by  the  exercise  of  reasonable  care  he 
could  avoid,  but  fails  to  do  so  and  is  thereby 
injured,  he  must  abide  the  result  of  his  own 
negligence. 

[26]  The  servant  is  not  bound  to  obey  the 
orders  of  his  superior  directing  him  to  go  to 
a  place  of  danger  or  engage  In  a  dangerous 
service  if  he  knows,  or  by  the  reasonable 
use  of  his  senses  might  know  of  the  danger 
of  the  place  or  service;  and  if  he,  having 
such  knowledge,  or  opportunity  of  observing 
the  danger,  nevertheless  obeys  the  order  and 
exposes  himself  to  the  danger,  and  suffers 
injury  therefrom,  the  master  cannot  be  held 
liable  therefor. 

[21]  If  the  plaintiff  undertook  the  work 
of  catching  skins  as  they  passed  through  the 
fleshing  machine,  of  his  own  motion,  or  at 
the  suggestion  and  request  of  a  fellow  serv- 
ant, or  at  the  sue^estlon  and  request  of  any 
other  person  than  the  defendant's  agents 
having  the  authority  to  give  such  orders, 
then  the  plaintiff  was  acting  outside  the 
scope  of  his  duty,  and  cannot  recover  for  the 
injuries  he  suffered. 

[27, 28]  If  the  defendant  furnished  for 
plaintiff  a  machine,  reasonably  safe  and 
adapted  to  the  purposes  for  which  it  was 
used,  and  the  dangers  Incident  to  the  opera- 
tion of  the  machine  were  of  a  patent  char- 
acter, and  oDvlous  to  the  mind  of  a  person 
of  average  intelligence.  Judgment  and  under- 
standing, and  the  plaintiff  possessed  such 
average  intelligence.  Judgment  and  under- 
standing, or  had  knowledge  of  such  dangers, 
then  he  assumed  all  the  risks  incident  to  the 
work  he  was  engaged  In  at  the  time  of  his 
injuries,  and  the  defendant  would  not  be  lia- 
ble. The  plaintiff  was  bound  to  see  any 
patent  and  obvious  defects  of  the  machine 
with  which  he  was  working  at  the  time  he 
was  injured,  and  he  assumed  all  patent  and 
obvious  risks  incident  to  his  employment; 
and  If  he  knew  or  by  the  exercise  of  due 
diligence  might  have  known  of  the  defects  in 
the  hood,  and  the  dangers  to  be  apprehended 
therefrom,  and  continued  to  work  with  the 
same  and  received  his  injuries  therefrom,  he 
was  guilty  of  contributory  negligence  and 
cannot  recover. 

If  the  plaintiff  was  of  such  age,  apparent 
intelligence,  experience  and  maturity  of  Judg- 
ment that  he  could  have  known  of  the  dan- 
ger Incurred  by  him  while  working  at  the 
machine  with  the  hood  in  the  condition  tes- 
tified to,  he  took  upon  himself  and  assumed 
all  the  patent  and  obvious  risks  incident  to 
his  employment  And  if  aU  the  perils  and 
risks  incident  to  the  use  of  the  fleshing  ms- 
chlne  upon  which  the  plaintiff  was  injured, 
were  open  and  obvious;  and  could  be  readily 
observed  by  a  person  possessing  average  In- 
telligence and  Judgment,  by  the  ordinary  ex- 
ercise of  his  senses,  then  the  plaintiff  as- 
sumed the  risks  and  cannot  recover. 

In  order  to  find  a  verdict  for  the  plaintiff 
In  this  case  the  Jury  must  he  satisfied  by 


Digitized  by  CjOOQIC 


26 


8S  ATLANTIC  REPOBTBB 


CDel. 


a  preponderance  of  tbe  evidence  that  the 
plaintiff  was  Ignorant  of  the  danger  he  In- 
curred while  working  with  the  fleshing  ma- 
chine In  the  condition  It  was. 

[29]  If  the  plaintiff  knew  of,  and  appre- 
ciated, the  alleged  defect  In  the  hood  of  the 
fleshing  machine,  and  with  such  knowledge 
continued  to  work  on  said  machine,  not  re- 
lying on  any  promise  of  the  defendant  to 
remedy  such  defect,  he  cannot  recover. 

[30]  Tbe  duty  upon  the  master  to  warn 
and  instruct  the  servant  regarding  the  dan- 
gers Incident  to  tbe  servant's  employment, 
is  not  an  absolute  and  nnquallfled  one.  The 
master  Is  not  required  to  Instruct  tbe  serv- 
ant as  to  those  dangers  which  are  matters 
of  common  knowledge,  or  which  can  be  read- 
ily seen  by  common  observation.  Warning 
and  instruction  are  not  required  where  It 
does  not  appear  that  the  servant  could  have 
been  told  anything  that  be  did  not  already 
know. 

But  whether  the  plaintiff  was  instructed 
and  warned  or  not.  If  he  knew  the  danger 
to  which  he  was  exposed,  or  In  the  exercise 
of  reasonable  care  might  have  known  It. 
considering  his  apparent  intelligence  and  ex- 
perience, then  he  assumed  the  risk  and  would 
not  be  entitled  to  recover. 

We  cannot  charge  you  as  requested  by  the 
twenty-fourth  prayer  of  the  defendant,  rel- 
ative to  the  purpose  of  the  hood. 

The  cases  of  Hazen  v.  West  Superior  Lum- 
ber Ck).,  91  Wis.  208,  64  N.  W.  857,  and  Con- 
noUy  V.  Eldredge,  160  Mass.  566,  36  N.  E. 
469,  cited  by  the  defendant,  do  not.  In  our 
opinion,  support  such  a  proposition.  But 
the  cases  of  Graver  v.  Christian,  38  Minn. 
413,  31  N.  W.  457,  1  Am.  SL  Kep.  675,  and 
Hunt  V.  Kane,  100  Fed.  256,  40  C.  C.  A.  372, 
dted  by  the  plaintiff,  seem  to  be  much  more 
In  itolnt,  and  strongly  Indicate  that  tbe  de- 
fendant's contention  Is  untenable  as  a  prop- 
osition of  law. 

[31]  But  we  do  charge  yon,  as  requested  by 
the  defendant  In  bis  twenty-fifth  prayer, 
that  if  yon  believe  from  the  evidence  that 
the  plaintiff  had  knowledge  of  two  or  more 
ways  of  removing  the  skins  from  the  grip 
roller  around  which  skins  would  become 
wound  In  the  operation,  one  of  which  was 
perfectly  safe  and  the  other  subject  to  risk 
and  dangers,  and  he  voluntarily  chose  the 
latter  and  was  Injured,  he  was  guUty  of 
contributory  negligence  and  cannot  recover. 

[32]  Tbe  Jury  may  not  Infer  negligence  on 
the  part  of  the  defendant  from  the  mere 
fact  that  tbe  plaintiff  was  injured  in  the 
work,  and  upon  the  machine,  at  which  he 
was  engaged.  Tbe  ground  upon  which  a 
servant  recovers  against  a  master  for  In- 
juries sustained  In  his  service  is  that  such 
Injuries  were  caused  by  the  violation  or 
neglect  of  some  duty  which  the  master  owed 
to  tbe  servant.  If  there  was  no  such  duty, 
there  can  be  no  such  liability. 

If  the  plaintiff  from  bis  experience  gain- 
ed in  the  defendant's  factory,  or  elsewhere. 


knew  how  to  do  with  safety  the  particular 
work  he  was  doing  at  the  time  he  was  in- 
jured, tbe  defendant  would  not  be  liable  on 
account  of  Its  failure  to  give  the  plaiutUT 
Instruction  and  warning.  If  he  knew  of  thp 
danger,  or  by  the  ordinary  use  of  his  senses 
could  have  linown  thereof,  he  assumed  the 
risk  and  may  not  recover  therefor. 

[33,  34]  If  the  plaintiff,  at  the  time  of  the 
accident,  was  acting  outside  tbe  scope  of  bis 
employment  without  the  order  of  the  master, 
he  cannot  recover,  even  though  the  machin- 
ery or  appliance  was  defective  and  danger- 
ous. Neither  is  he  entitled  to  recover  if 
the  accident  was  caused  by  bis  attempt  to 
do  something  which  he  was  warned  not  to 
do.  In  the  one  case  he  would  be  doing  some- 
thing he  was  not  authorized  to  do,  and  in 
the  other  something  he  was  forbidden  to  do, 
and  In  either  case  assumed  his  own  risk,  for 
which  he  could  not  bold  tbe  master  liable. 

[3E]  The  plaintiff  cannot  recover  for  any 
negligence  of  the  defendant  other  than  that 
which  he  has  alleged  and  proved.  So  that,  if 
you  believe  from  the  evidence  that  his  in- 
juries were  caused  by  some  defect  In  the 
hood  or  covering  of  the  machine  different 
from  the  defect  alleged  and  proved,  he  is 
not  entitled  to  recover  no  matter  what  oth- 
er defects  there  may  have  been  In  said  hood 
or  covering. 

[36]  In  conclusion,  gentlemen,  we  say,  that 
If  you  believe  from  a  preponderance  of  tbe 
evidence  that  tbe  plaLntlff's  Injuries  were 
caused  by  the  negligence  of  the  defendant 
as  we  have  Instructed  you,  and  further  be- 
lieve that  the  plaintiff's  own  negligence  did 
not  proximately  contribute  thereto,  your  ver- 
dict should  be  in  favor  of  the  plaintiff,  and 
for  such  sum  of  money  aa  wUl  reasonably 
compensate  bim  for  his  Injuries,  Including 
therein  his  pain  and  suffering  in  the  past, 
and  such  as  may  result  to  him  in  the  future 
therefrom ;  and  also  for  his  loss  of  time  and 
wages,  and  for  any  Impairment  of  ability  to 
earn  a  living  in  the  future  arising  from  such 
injuries,  as  may  be  disclosed  by  the  evidence. 

If,  however,  you  are  not  satisfied  that  the 
plaintiff's  injuries  were  caused  by  the  neg- 
ligence of  the  defendant,  or.  If  you  be- 
lieve that  the  plaintiff's  own  negligence  con- 
tributed In  any  way  proximately  to  his  In- 
juries, your  verdict  should  be  in  favor  of 
the  defendant. 

You  have  listened  very  attentively  and  pa- 
tiently to  the  presentation  of  this  case,  and 
tbe  court,  in  view  of  tbe  importance  of  the 
questions  involved,  has  at  some  length  and 
as  clearly  as  they  were  able  to  do,  given  you 
the  law  applicable  to  the  facts.  It  now  be- 
comes your  duty  to  carefully,  fairly  and  con- 
scientiously consider  all  tbe  evidence,  and 
after  applying  thereto  tbe  law  as  we  have 
stated  It,  reach  such  a  conclusion  as  you  be- 
lieve to  be  Just  and  proper  under  tbe  law 
and  the  evidence. 

Verdict  for  plaintiff. 
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iSaperior   Court  of  Delaware.     New  Castle. 

Feb.  9,  1912.) 

1.  Master  and  Sebvant  (!§  101,  102*)— In- 
juBiES  TO  SEBVANT—AtyriON— Essentials. 

Negligeiice  is  the  basis  of  an  action  by  a 
acrrant  againat  liis  master  for  injuries  from 
a  defective  appliance. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  »  185,  171,  174,  178-184, 
192;   Dec  JXg.  H  101,  102.*] 

2.  Master  and  Servant  ({  266*)— Inj-ubies 
TO  SEBVAirr— Action— Burden  o*  Pboof. 

In  an  action  by  a  motorman  against  his 
master  for  injuries  received  by  reason  of  a 
defective  brake  on  the  car,  the  bnrden  of  prov- 
ing negligence  is  on  the  motorman. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  877-908,  956;  Dec.  Dig. 
i  265.»] 

a  PIASTER   AND    SEBVANT    (|  227* )— ACTION— 

Defenses — Contributobt  Negligence. 
A  servant,   guilty   of   contributory   negli- 
gence, cannot  recover  for  injuries  caused  part- 
ly   through    bis    own    negligence    and    partly 
through  that  of  the  master. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S{  668,  669,  672;  Dec.  Dig. 
{  227.*] 

i.  Mastbb  and  Servant  (iS  101,  102*)— In- 

JOKCES  TO   SEBVANT— DOTT  OT  MASTBB. 

The  primary  duty  of  a  master  towards 
his  servant  is  to  use  all  reasonable  care,  pro- 
portioned t,o  the  danger  of  the  employment,  to 
furnish  him  with  reasonably  safe  tools  and  ap- 
pliances with  which  to  work,  though  they  need 
not  be  of  the  safest  best  or  most  improved 
kind;  and  if  the  master  neglects  this  duty  he 
la  liable  for  injuries  received  by  the  servant 
because  of  such  neglect. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  135,  171,  174,  178,  179, 
180-184,  192;    Dec.  Dig.  H  101,  102.*] 

5.  Master  and  Sebvant  ({  205*)— Injubies 
TO  Sebvant— Appliances. 

A  servant  has  the  right  to  rely  on  the 
master's  furnishing  of  SEife  appliances,  and 
assumes  no  risk  of  injury  because  of  defects 
therein. 

[Ejd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  SS  547-540;  Dec  Dig.  S 
205.*] 

6.  Mahteb  and  Sebvant  (||  206,  217,  210*)- 
Injttries  to  Servant— Risks  Assumed. 

A  servant  assumes  all  of  tne  ordinary 
risks  incident  to  the  employment,  and  such  as 
are  patent  or  may  be  discovered  by  the  ordi- 
nary nse  of  his  senses. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  !«  550.  574-600,  610-624; 
Dec.  iHg.  |{  206,  217,  219.*] 

7.  Master  and  Servant  (H  85,  229*)— In- 
jubies TO  Servant— Ddtt  or  Servant. 

A  master  is  not  an  insurer  of  bis  serv- 
ants; the  servant  being  bound  to  nse  ordinary 
oare  for  his  own  safe^. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  1S6,  136,  189,  140,  674, 
683;   De&  Dig.  ii  85,  229.*] 

8.  Mastkb  and  Servant  ({  127*)— Injuries 
TO  Servant— Safe  Affixances. 

A  master  is  bound,  not  only  to  furnish 
rt^sonably  safe  appliances,  but  also  to  nse  due 
diligence  to  keep  them  in  a  reasonably  safe 
«>odition  so  long  as  used. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  252;    Dec  Dig.  |  127.*] 


9.  Makteb  and  Servant  ({  125*)- Injuries 
TO  Servant— Vice  Pbincipals. 

Notice  given  to  the  foreman  or  person  in 
general  charge  of  a  master's  business  of  defec- 
tive appliances  is  notice  to  the  master. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  243-251;    Dec.  Dig.  { 

10.  Master  and  Sebvant  (|  221*)— Injuries 
TO  Servant— Assumption  or  Risk. 

Where  a  servant,  with  knowledge  of  the 
defect  continues  to  use  a  dangerous  appli- 
ance, the  master  is  not  liable  for  resulting  in- 
jury, though  if  the  master  promises  to  remedy 
the  defect,  and  the  servant,^  relying  on  that 
promise,  is  injured  while  using  it  for  a  rea- 
sonable time,  the  master  is  liable. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §{  638-640,  642-645;  Dec 
Dig.  I  221.*] 

11.  Masteb  and  Sebvant  (S  123*)— Injubies 
TO  Sebvant — Duty  ov  Inspection. 

A  motorman.  Injured  because  of  a  defec- 
tive brake  on  an  electric  car,  cannot  recover, 
where  the  defect  could  not  have  been  discov- 
ered by  a  reasonable  inspection,  or  occurred 
while  in  use  or  after  inspection;  the  master 
being  bound  only  to  use  reasonable  care  to 
furnish  safe  appliances. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  233,  234;  Dec  Dig.  i 
128.*] 

12.  Master  and  Servant  ({  240*)— Injuries 
TO  Servant — Contributory  Neolioence. 

A  motorman  of  an  electric  car,  who  re- 
ceived injuries,  owing  to  his  running  the  car 
at  an  unusual  and  excessive  rate  of  speed,  let- 
ting it  get  from  under  his  control,  cannot  re- 
cover, being  guilty  of  contributory  negligence. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  751-756;  Dec  Dig.  { 
240.*] 

18.  Evidence  (§598*)— Province  of  Jobt— 

Conflicting  Evidence. 

It  is  the  duty  of  the  jury,  where  the  evi- 
dence is  conflicting,  to  reconcile  it,  if  possible, 
but,  if  impossible,  to  decide  in  favor  of  that 
party  whose  evidence  preponderates. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  SS  2450-2452;   Dec  Dig.  S  598.*] 

14.  Evidence  (S  588*)— Credibiutt  — De- 
termination. 

In  determining  the  weight  of  the  testi- 
mony and  credibility  of  witnesses,  the  jury 
shotdd  consider  the  apparent  fairness  and  in- 
terest or  bias  of  the  witnesses,  together  with 
their  opportunity  to  see  and  know  of  the  ac- 
cident 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |  2437;  Dec.  Dig.  S  688;*  Witness- 
es, Cent.  Dig.  |  1164.] 

16.  Damages  (|  95*)— Personai,  Injuries. 

Where  a  motorman  received  personal  in- 
juries, owing  to  a  collision  caused  by  a  de- 
fective brake  on  his  car,  he  is  entitled  to  such 
damages  as  will  compensate  him  for  money 
expended  for  medical  attendance,  for  his  suf- 
fering in  the  past,  and  for  such  as  he  may  en- 
dure in  the  future,  together  with  loss  of  wa- 
ges in  the  past  and  any  impairment  of  earning 
power  for  the  future  which  is  due  to  defend- 
ant's  negligence. 

[Eid.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  SS  222-229;    Dec.  Dig.  S  95.* J 

Action  by  John  B.  Spalm  against  the  Peo- 
ple's Railway  Company,  brought  by  the  plaln- 
tUf,  who  at  the  time  was  employed  as  a 
motorman  by  the  defendant,  to  recover  dam- 
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ages  for  personal  Injuries.  Said  injuries 
were  alleged  to  bave  been  sustained  on  ac- 
count of  the  negligence  of  the  defendant  In 
not  furnishing  the  plaintiff  with  reasonably 
safe  appliances,  to  wit,  brakes.  The  conten- 
tion of  tlie  plaintiff  was  that  by  reason  of 
the  imperfect  and  defective  condition  of  the 
brakes  upon  the  car  which  he  was  operating 
as  the  servant  of  the  defendant,  he  was  un- 
able to  stop  the  car,  and  by  reason  thereof, 
coilided  with  another  trolley  car  and  was 
thereby  injured.    Verdict  for  plaintiff. 

Argued  before  PENNEWUJI^  O.  J^  and 
WOOLLEY,  J. 

Vf.  W.  Knowles  and  Caleb  B.  Burcbenal, 
for  plaintiff.  Robert  H.  Richards,  for  de- 
fendant. 

PBNNBWIIiL,  C.  J.  (charging  the  Jury). 

Gentlemen  of  the  Jury:  The  plaintiff  in  this 
action  seeks  to  recover  from  the  defendant 
company  damages  for  personal  injuries  which 
are  alleged  to  have  been  sustained  on  ac- 
count of  the  negligence  of  said  company. 

The  plaintiff  claims  that  about  11  o'clock 
on  the  night  of  August  14,  1911,  he  was 
motoring  a  car  of  the  defendant  from  Brandy- 
wine  Springs  to  the  city  of  Wilmington,  and 
because  of  defective  brakes  on  the  car,  which 
would  not  take  hold  of  the  wheels,  he  was 
unable  to  stop  or  hold  the  car  when  descend- 
ing a  grade  near  Haley's  curve,  and  in  conse- 
qnence  thereof  his  car  collided  with  another 
car  and  he  was  injured. 

The  plaintUTs  declaration  consists  of  two 
counts,  one  of  which  avers  that  the  said 
defendant  negligently  and  carelessly  suffered 
and  permitted  the  said  plaintiff  to  use  and 
operate  a  certain  car  with  an  improper,  de- 
fective, inadequate,  unfit,  unsafe,  unsuitable 
and  dangerous  brake  shoe,  all  of  which  was 
well  Imown  to  the  said  defendant  but  un- 
known to  the  said  plaintiff,  and  by  reason  of 
the  said  negligence  of  the  said  defendant  in 
permitting  the  use  of  said  car  with  the  de- 
fective brake  shoe  as  aforesaid  at  the  time 
and  place  aforesaid,  the  said  car  on  which 
the  said  plaintiff  was  a  motorman  as  afore- 
said ran  into  and  collided  with  another  car 
operated  and  controlled  by  the  said  defend- 
ant, whereby  the  said  plaintiff  was  greatly 
bruised,  cut,  mangled,  broken,  injured  and 
distressed. 

The  second  count  is  similar  to  the  first, 
except  that  the  word  "brakes"  is  used  in  the 
second  count  instead  of  "brake  shoe,"  as  in 
the  first  connt. 

So  that,  the  negligence  averred,  and  relied 
upon,  by  the  plaintiff  is,  tliat  the  defendant 
suffered  and  permitted  the  plaintiff  to  use 
and  operate  the  car  with  a  defective,  unsafe 
and  dangerous  brake  shoe,  or  brakes. 

[1-3]  The  gist  of  this  action  is  negligence, 
which  is  the  want  of  ordinary  care,  and  the 
burden  of  proving  the  negligence  of  the  de- 
fendant rests  upon  the  plaintiff.  If  there 
was  no  negligence  on  the  part  of  the  com- 
pany your  verdict  should  be  for  the  defend- 


ant. Bven  if  thore  was  negligence  on  the 
part  of  the  defendant,  yet  if  the  negligence 
of  the  plaintiff  contributed  proximately  to 
the  accident  at  the  time  thereof,  the  plaintiff 
cannot  recover.  In  such  case  the  plaintiff 
would  himself  be  guilty  of  contributory  neg- 
ligence, and  where  there  Is  sncti  negligence 
the  law  will  not  attempt  to  measure  the  pro- 
portion of  blame  or  negligence  to  be  attribut- 
ed to  each  party. 

Contributory  negligence  has  been  defined 
to  be  the  negligence  of  the  plaintiff,  or  of 
the  person  on  account  of  whose  injury  the 
action  is  brought,  amounting  to  a  want  of 
ordinary  care,  and  approximately  contribut- 
ing to  the  injury. 

[4-7]  The  relation  existing  between  the  de- 
fendant and  the  piaintlff  at  the  time  of  the 
accident  was  that  of  master  and  servant, 
and  the  primary  duty  imposed  upon  the  de- 
fendant towards  the  plaintiff  in  the  course 
of  his  employment  by  reason  of  this  relation 
wa.s  to  furnish  him  reasonably  safe  tools, 
machinery    and   appliances   with    which    to 
work.    The  tools  or  machinery  used  need  not 
be  of  the  safest,  best  nor  of  the  most  Im- 
proved kind.    It  is  sufficient  it  tb^  are  rea- 
sonably safe,  and  adapted  to  the  purpose  of 
the  employm^it    If  the  master  fails  to  ob- 
serve this  rule  of  law  and  Injury  results  to 
his  servant  from  such  failure,  he  becomes 
liable  therefor  on  the  ground  of  negligence. 
In  the  performance  of  this  duty  the  master 
must  use  all  reasonable  care  and  prudence 
for  the  safety  of  the  servant,  having  regard 
to  the  character  of  the  work  to  be  performed. 
Such  care  must  be  in  proportion  to  the  dan- 
ger of  the  employment     The  servant  has 
the  right  to  rely  on  the  master  for  the  per- 
formance of  this  duty  without  inquiry  on  bis 
part     The  servant  assumes  no  risk  what- 
ever as  to  such  primary  duty  at  the  tinae 
be  enters  npon  Ills  employment;  but  he  does 
assume  all  the  ordinary  risks  incident    to 
the  employment;    such  as  are  patent,  seen 
and  known,  or  which  may  be  seen  and  known 
by  the  ordinary  use  of  his  senses.    And  he 
is  required  to  exercise  due  care  and  caution 
in  the  course  of  his  employment  to  avoid 
dangers  and  injuries;  for  the  master,  having 
performed   the  primary   duties  required    of 
him,  is  not  an  insurer  of  the  safety  of  his 
servants. 

[8-10]  "It  is  the  duty  of  the  master  also 
to  maintain  said  tools  and  machinery  In  a 
reasonably  safe  condition  so  long  as  they  ar^ 
continued  in  use.  If  the  master  knows,  or 
by  the  use  of  due  diligence  might  know  that 
the  tools  and  machinery  in  use  in  lilB  busi- 
ness are  not  reasonably  safe  it  is  negligence 
on  his  part  to  fall  to  remedy  and  correct  the 
defects  of  which  he  has  knowledge,  or  by  the 
exercise  of  due  diligence  he  might  discover. 
Notice  to  the  foreman  or  person  In  general 
charge  of  the  business,  or  having  charge  and 
control  of  the  men  and  the  cars,  that  tlie 
machinery  is  unsafe  or  dangerous,  is,  in  la.'w, 
notice  to  the  master;  and  after  the  rec^pt 
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of  mich  notice  it  would  be  negligence  on  the 
part  of  the  master  to  fall  to  make  snch  ma- 
rblnery  reasonably  safe  tqf  tbe  serrant  in 
Us  employment  Bat  In  sncb  case  the  mas- 
ter -wonld  not  be  liable  if  tbe  servant  hav- 
ing knowledge  of  sncb  defect  continued  to 
use  sncb  machinery.  The  servant  must  al- 
vtyt  exercise  sncb  care  and  caution  to  avoid 
danger  as  the  drcumstances  reasonably  re- 
quire, and  the  greater  the  danger  tbe  great- 
er the  care,  diligence  and  caution  required." 

Bot  even  though  machinery  is  defective  in 
the  knowledge  of  the  employe,  yet  if  the  mas- 
ter has  knowledge  of  such  defect  and  prom- 
ises to  remedy  the  defect,  and  the  employ^, 
relying  on  that  promise,  continues  by  direc- 
tion of  the  master  to  use  it  for  a  reasonable 
time,  he  does  so  at  the  master's  risk,  inas- 
much as  he  has  a  right  to  rely  on  such  prom- 
ise. Boyd  v.  Blumenthal,  3  Pennewlll,  667, 
52  AtL  330 ;  Ray  v.  D.  S.  Steel  Co.,  2  Penne- 
wUl.  528,  47  Atl.  1017. 

[11]  If  you  should  believe  from  tbe  evi- 
dence that  the  defendant  exercised  reason- 
able care  In  the  inspection  of  the  trolley 
car  which  tbe  plaintiff  was  operating  at  the 
time  of  the  accident,  and  that  the  brakes 
of  said  car,  or  other  appliances  complained 
of,  when  laist  Inspected  before  the  accident, 
were  in  reasonably  good  working  condition, 
and  that  any  defect  or  disorder  (If  any)  in 
any  of  said  appliances  was  not  discovered 
snfflciently  long  before  the  accident  to  rea- 
sonably permit  the  repair  thereof  or  the  dls- 
continnance  of  the  operation  of  such  car, 
In  such  event  the  existence  of  such  defect  or 
disorder  would  not  constitute  negligence  on 
the  part  of  the  defendant 

If  yon  should  believe  from  the  evidence 
that  the  defendant  exercised  reasonable  care 
in  the  Inspection  of  the  car. In  question  and 
•t  the  brakes  and  other  appliances  there- 
on, and  that  the  same  were  found  in  reason- 
ably good  working  condition  when  the  car 
was  turned  over  to  the  plaintiff  to  operate 
as  a  motorman,  shortly  before  the  accident, 
and  that  any  defect  or  disorder  (if  any)  in 
uid  appliances  occurred  during  the  opera- 
tion of  the  car  by  the  plaintiff,  and  that  there 
was  no  opportunity  to  repair  tbe  same  or 
discontinue  the  use  of  the  car  before  the 
accident  in  such  event  the  existence  of  such 
defect  or  disorder  would  not  constitute  neg- 
ligence on  the  part  of  the  defendant. 

If  yon  should  believe  from  the  evidence 
that  the  plaintiff  knew  on  the  day  of  the 
accident  and  before  he  began  to  operate  car 
number  6  that  tbe  brake  of  said  car  was  de- 
fective, and  should  also  believe  from  the 
evidence  tliat  the  defendant  did  not  promise 
to  runedy  said  defect  upon  any  complaint 
thereof  by  the  plaintiff,  and  that  the  plaintiff 
took  said  car  out  and  operated  it  with  knowl- 
e&ts  of  soch  defective  brake,  then  the  plain- 
ttir  assumed  the  risk  of  operating  said  car 
wMb  snch  defective  brake,  and  cannot  re- 


cover for  any  Injury  to  himself  caused  by 
such  defective  condition  of  such  brake. 

[12]  It  is  the  duty  of  a  motorman  to  so 
run  and  operate  his  car  as  to  have  it  under 
proper  control,  and  be  able  to  stop  it,  or 
rednce  its  speed  whenever  necessary  to  avoid 
accident,  if  by  proper  care  and  caution  he 
can  do  so.  Therefore,  if  you  believe  from 
the  testimony  in  this  case  that  the  brakes 
were  not  defective^  and  that  the  plaintiff's 
injuries  were  caused  by  his  running  the  car 
at  such  a  high,  excessive  and'  unusual  rate 
of  speed,  or  by  such  Improper  handling  of  the 
brakes,  that  he  was  not  able  at,  and  Just 
before  the  collision,  to  stop  or  control  the  car 
by  the  means  provided  for  the  purpose,  he 
would  be  guilty  of  contributory  negligence 
and  could  not  recover. 

[13-14]  Where  there  is  a  conflict  of  evi- 
dence, as  there  la  in  this  case,  it  is  the  duty 
of  the  Jury  to  reconcile  it  If  they  can,  but 
If  they  cannot  do  so,  then  it  becomes  their 
duty  to  render  their  verdict  in  favor  of  that 
side  upon  which  the  evidence  reasonably  and 
clearly  preponderates.  In  determining  the 
weight  of  the  testimony  and  tbe  credibility 
of  the  witnesses,  the  Jury  may  consider  the 
apparent  fairness.  Interest  or  bias  of  the 
witnesses,  if  any,  their  opportunity  to  see 
and  know  of  the  accident,  their  recollection 
of  the  circumstances  connected  therewith, 
and  any  and  all  other  facts  and  circum- 
stances that  go  to  test  the  accuracy  of  their 
testimony. 

[II]  If  you  believe  from  the  preponder- 
ance, that  Is,  the  weight  of  the  evidence,  that 
the  injuries  of  which  the  plaintiff  complains 
In  this  action  were  caused  by  the  negligence 
of  the  defendant  company,  remembering  the 
law  as  ^e  have  stated  It  end  applying  It  to 
the  facts  in  the  case;  and  shall  also  believe 
that  the  plaintiff  at  the  time  of  the  accident 
was  himself  entirely  free  from  any  negligence 
that  proximately  contributed  to  his  Injnrles, 
your  verdict  should  be  for  the  plaintiff,  and 
for  such  sum  as  you  believe  from  the  testi- 
mony will  reasonably  compensate  him  for 
any  money  laid  out  and  expended  for  medi- 
cal attendance,  for  his  pain  and  suffering  In 
the  past,  and  for  such  as  may  be  In  tbe  fu- 
ture, resulting  from  the  defendant's  negli- 
gence; and  also  for  any  loss  of  wages  suffer- 
ed by  bim  In  the  past,  as  well  as  for  any 
impairment  of  ability  to  earn  a  living  in  the 
.future,  as  may  be  shown  to  be  the  result 
of  the  defendant's  negligence. 

If  you  are  not  satisfied  by  the  preponder- 
ance of  the  evidence  that  the  plaintiff's  in- 
juries were  caused  by  the  negligence  of  the 
defendant;  or  if  you  believe  from  the  testi- 
mony that  tbe  plaintiff's  own  negligence,  or 
want  of  care  and  caution,  contributed  proxi- 
mately to  his  injuries,  your  verdict  should  be 
In  favor  of  the  defendant 

Verdict  for  plaintiff. 
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STATE   ex    rel.    BRtJMLEY   ▼.    JBSSUP   & 
MOORE  PAPER  CO. 

(Superior   Court   of   Delaware.     Mew   CasOe. 
AprU  8,  1912.) 

1.  AlPBAL  AND   EbROB    (}  1198*)— MANDATE— 
POWEBS  OF  LOWEB  COUBT. 

When  the  Supreme  Court  has  reversed  a 
Judgment  of  the  Superior  Court  sustaining  the 
return  to  an  alternative  writ  of  mandamus,  and 
has  directed  the  issuance  of  a  peremptory 
writ,  the  Superior  Court  has  no  duty  or  power, 
except  to  issue  the  peremptory  writ  as  direct- 
ed, in  conformity  with  the  opinion  delivered  by 
the  Supreme  CourL 

[Ed.  Note. — For  other  c^ses,  see  Appeal  and 
Error,  Cent.  Dig.  !  4668;   Dec.  Dig.  $  1198.»] 

2.  Afpkai.  and  Eebob  (§  1198*)— Stockhold- 
IBS— Right  to  Inspect  Books. 

The  Supreme  Court  ordered  mandamus  re- 
qniring  a  corporation  to  permit  a  stockholder 
to  inspect  and  make  copies  of  such  books,  pa- 
pers, and  writings  of  the  corporation,  and  only 
such,  as  under  direction  of  the  Superior  Court 
might  be  found  essential  to  fumisn  the  stock- 
holder information  as  to  the  value  of  bis  stock. 
Held,  that  the  peremptory  writ  would  require 
the  corporation  to  permit  the  stockholder  to 
examine  and  make  copies  of  the  company's 
general  ledgers  and  the  balance  sheets  sub- 
mitted by  the  company  to  the  directors,  but 
not  to  inspect  the  directors'  minutes,  or  make 
copies  of  the  names  of  the  corporation's  cus- 
tomer*. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4668;   Dec.  Dig.  |  1198.*] 

Application  by  tlie  State,  on  tiie  relation 
of  Irene  Brumley,  for  writ  of  mandamus 
against  tbe  Jessup  &  Moore  Paper  Com- 
pany to  compel  the  respondent  to  allow  the 
relator  to  inspect  and  make  copies  of  certain 
books,  etc.,  in  conformity  with  the  opinion 
of  the  Supreme  Court  in  reversing  the  Judg- 
ment of  the  said  Superior  Court  in  refusing 
to  quash  the  return  to  the  alternative  writ 
Writ  granted. 

See  7  PennewUl,  397,  72  Atl.  1067.  See, 
also,  80  Atl.  350;    82  Atl.  540. 

Argued  before  PENNEWILL,  C.  X,  and 
BOYCB,  J. 

Robert  H.  Richards,  of  Wilmington,  for 
relator.  WiUard  Saulsbury  and  Hugh  M. 
Morris,  both  of  Wilmington,  for  respondent. 


PENNEWIIX^  C.  J.  The  Supreme  Court, 
in  reversing  the  court  below  in  the  above 
stated  case,  said: 

"We  hold  that  the  relator  is  therefore  en- 
titled to  the  peremptory  writ  of  mandamus 
of  the  court  to  which  this  case  is  remanded, 
to  be  issued  by  that  court  under  such  rea- 
sonable regulations  as  to  time  and  place  as 
it  may  direct,  commanding  the  defendant  to 
suffer  and  permit  the  relator,  or  his  duly 
authorized  attorney,  to  Inspect  and  make 
copies  of  such  of  the  books,  papers  and  ac- 
counts and  writings  of  the  defendant  men- 
tioned in  his  petition,  and  only  of  such  of 
them  that,  under  the  direction  of  said  court, 
are  found  essential  and  sufficient  to  furnish 


the   information  whereby   the   relator  mgy 
determine  the  value  of  his  stock." 

[1]  The  Superior  Court  tias  no  duty  to 
perform,  and  no  power  in  tbe  premiaes,  other 
ttian  to  carry  out  the  mandate  of  the  Su- 
preme Court,  which  is,  to  order  the  Issuance 
of  the  peremptory  writ  as  directed,  and  in  I 
conformity  with  the  opinion  delivered  by  I 
the  court  | 

[2]  Manifestly  such  opinion  means  that  the    ' 
relator  and  his  counsel  should  not  be  per-    , 
mitted  to  inspect  and  make  copies  of  all  tbe 
books  and  papers  mentioned  in  his  petition: 
bnt  only  of  such  of  them  as  are  required  to 
furnish  the  information  asked  for. 

Our  effort  has  l>een  to  ascertain  what 
books  and  papers  are  required  for  such  pur- 
pose, and  we  have  made  some  independeut 
inquiry  and  Investigation  in  order  to  ascer- 
tain that  fact.  The  task  imposed  has  not 
been  easy  to  satisfactorily  perform.  The 
thought  in  the  mind  of  the  Supreme  Court 
evidently  was  that  inspection  should  not  be 
authorized  except  for  the  purpose  mentioned 
in  the  petition,  to  wit:  The  ascertainment  of 
the  value  of  the  stock,  and  that  the  business 
of  the  defendant  company  should  not  be  in- 
terfered with  by  any  inspection  of  its  affairs 
not  essential  to  that  purpose.  In  order  to 
faithfully  carry  out  the  mandate  of  the  court 
It  is  our  duty  to  restrict  the  inspection  as  far 
as  may  be  consistent  with  the  relator's  rights 
under  the  decision  of  the  Supreme  Court 

What  books  and  i)apers,  and  what  boolis 
and  papers  only,  are  required  to  furnish  tbe 
information  whereby  the  relator  may  deter- 
mine the  valne  of  the  deceased's  stocli  in 
said  company,  cannot  perhaps  be  ascertained 
with  perfect  exactness,  but  it  is  our  opinion, 
based  upon  the  most  reliable  information  we 
have  been  able  to  obtain,  that  the  minutes 
of  the  directors  are  not  so  required.  There 
may  be  very  much  in  the  minutes  that  would 
not  be  pertinent  to  the  inquiry,  and  wUcb 
need  not  be  disclosed. 

We  are  of  the  opinion  that  in  order   to 
ascertain  the  value  of   the  stock   held    by 
Horace  T.  Brumley,  deceased,  Iiis  executrix 
should  be  permitted   to  inspect  and   maice 
copies  of  the  general  ledgers  of  the  defend- 
ant company,  from  the  1st  day  of  August, 
1905,  up  to  the  present  time,  and  also  ot  tbe 
statements  or  balance  sheets  submitted   by 
the  company  to  the  directors  thereof,  sbow- 
ing  the  business  done  by  the  company.    Its 
profits  and  losses,  and  assets  and  liabilities, 
from  the  Ist  day  of  August,  1905,  up  to  the 
present  tluie;    but  that  no  copies  should   l>e 
made  of  the  names  of  the  customers  of   the 
company,  either  the  iwrsons  from   whom    It 
buys  or  to  whom  it  sells. 

We  further  hold  that  such  inspection  an£ 
copies  should  be  made  by  the  relator,  or  bj 
her  duly  constituted  attorney,  between  th< 
hours  of  10  and  12  o'clock  in  the  foreiioou 
and  1  and  3  o'clock  in  the  afternoon,  of   sue] 


*For  other  caaei  see  same  topic  and  BecUon  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexet 

Digitized  by  CjOOQIC 


.\-.J.) 


OABPENT£R  y.  COBNISH 


31 


onmber  of  consecutlTe  days  as  may  be  neces- 
SU7  for  that  parpose,  after  10  dajrs'  notice 
by  the  relator  of  her  intention  to  begin  snch 
Inspection  and  making  of  copies  and  of  the 
name  of  her  attorney  duly  constituted  for 
tliat  porpose,  In  case  she  i^onld  name  snch 
an  attorney ;  and  that  such  inspection  and 
snch  copies  shall  be  made  at  the  principal 
office  of  the  defendant  company  within  the 
state  of  Delaware,  to  wit,  at  the  Augustine 
Kllla,  belonging  to  said  company,  near  the 
dty  of  Wilmington,  Delaware,  unless  the  said 
tdator  and  the  said  defendant  can,  by  writ- 
ten stfpniatfon  filed  In  this  cause,  agree  up- 
on another  place  for  making  such  inspection 
and  copies  more  convenient  to  both  of  them, 
or  either  of  them. 


CABPENTBR  t.  COBNISH  et  al. 

(Supreme  Court  of  New  Jersey.    April  11, 
1912.) 

(SyUahut  hy  the  0«urt.) 

1.  ELEWnOHB     (I     1*)  — QUAUFIOATIONS     OF 
VOTEIS— SBZ. 

Prior  to  the  adoption  of  the  Constitution 
c{  1TT6  of  the  state  of  New  Jersey,  women  bad 
DO  legal  claim  to  Vote. 

[G4.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  1 1;   Dec.  Dig.  |  1.*] 

2.  EucnoNs  (f  7*)  —  Qualifioatiors  or 
Vonaa— Sex. 

No  right  to  vote  was  conferred  on  females 
ij  the  Constitution  of  1T76. 
JEA.  Note.— For  other  cases,  see  Elections, 
D«-  Dig.  I  7.*] 

3.  ElecTIOWS     (f     10»)  —  QCALIFICATIONS     OF 

Voters— Sex. 
Eren  though  the  act  of  1797  (Paterson's 
Uwi,  p.  231)      permitted  females  to  vote,  it 
^u  lobsequently   repealed   by   the  statute   of 
1S07  (Bloomfield's  Laws,  p.  33). 

[Ed.  Note. — For  other  cases,  see  Elections, 
C«t  Wg.  I  7;   Dec  Dig.  {  10.»1 

I  ELTcnOiTs    (I    9*)  —  QuAunoATioNS    of 
VoTH»— Sex. 
I        The  act  of   1807    (Bloomfield's  Laws,   p. 
I  ^)  and  subsequent  statutes  excluding  females 
^n  the  right  to  vote  are  not  in  contravention 
■1  the  Constitution  of  1776. 
[Ed.  Note. — For  other  cases,  see  Elections, 
Cwt  Dig.  I  6 ;    Dec.  Dig.  |  9.«] 

^  &£CnON8    (I    9*)    —    QUAUnOATIONS    OF 

Voths-Skx. 

,  The  act  of  February  23,  1844  (P.  L.  p. 
'U),  calling  for  a  constitutional  convention, 
I  «ti  vbicb  excluded  women  from  voting  for 
'■■i*t»tes  thereto,  was  neither  In  contravention 
f  the  letter  nor  of  the  spirit  of  the  Consti- 
vm  of  1776. 

IHd.  Note. — For  other  cases,  see  Elections, 
•^it  Dig.  I  6;   Dec  Dig.  |  9.*] 

'  CosBnrDTiOMAi.  Law  (|  %,*  New,  vol.  4, 
«j  No.  Series)— Adoption  of  Conshtu- 
■nos— Effect. 

The  Conatitntlon  of  1844  having  been  sub- 
^^iti  to  the  vote  of  the  people,  in  pursuance 
I  the  act  of  February  23,  1844  (P.  L.  p.  Ill), 
!S4  adopted,  is  the  fundamental  law  of  this  state 
"Si  snpirianted  either  by  a  new  Constitution 
■-opted,  as  that  was  adopted,  or  by  amendment 
a  the  manner  therein  provided. 


(Additional  SyUalmt  6v  Editorial  Staf.) 

7.  EhJEcnoNs  (i  7*)  —  Qualificationb  of 
Voters— CoNSTiTtJTioNAi.  Pao vision— "All 
Inhabitants. 

In  Const.  1776,  art  4,  conferring  the  right 
tO'  vote  on  "all  inhabitants"  having  certain 
qualifications,  the  quoted  phrase  is  limited  to 
those  having  the  right  to  vote  before  the  adop- 
tion of  the  Constitution. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Dec  Dig.  I  7.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  31^-335;  vol.  8,  pp.  7572-7573.] 

8.  Electionb    (I    7*)  —  Qualifications    of 

VOTEKS    —    CONSTITDTIOHAI.      PBOVXSION    — 

"Claim  a  Vote." 

In  Const.  1776,  art.  4,  providing  that  all 
inhabitants  of  full  age  who,  among  other  quali- 
fications, have  resided  within  the  county  in 
which  they  claim  a  vote  for  twelve  months 
shall  be  entitied  to  vote,  etc.,  the  phrase  "claim 
a  vote"  means  a  lawful  claim  to  vote  at  the 
time  of  the  adoption  of  the  Constitution. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Dec  Dig.  i  7.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  2,  pp.  1202-1211;   voL  8,  p.  7604.) 

Application  by  Harriet  F.  Cariwnter  for 
rule  to  show  cause  why  a  peremptory  man- 
damns  should  not  issue  to  Charles  A.  Cor- 
nish and  others.    Bale  discharged. 

Argued  November  term,  1911,  before 
TBENCHABD  and  KALISCH,  JJ, 

Mary  Philbrook,  for  relator. 

KALISCH,  J.  Harriet  F.  Carpenter  seeks 
to  obtain  a  writ  of  mandamus  to  be  directed 
to  the  members  of  the  board  of  registry  and 
elections  of  Passaic  township,  Southern  dis- 
trict, requiring  her  to  register  her  name,  that 
she  may  be  qualified  to  vote. 

It  is  admitted  that  her  application  came 
too  late  to  enable  her  to  vote  at  the  last  No- 
vember election,  but  she  Insists  that  her 
application  should  receive  consideration  so 
as  to  qualify  her  by  having  her  name  upon 
the  list  to  vote  at  the  Primaries  in  Septem- 
ber of  thia  year.  - 

This  presents  the  question  of  the  right  of 
women  who  are  in  other  respects  qualified 
as  to  citizeDshlp  and  residence  to  vote  in 
New  Jersey.  It  Is  clear  that  under  the  Con- 
stitution of  1844  women  cannot  vote.  The 
argument  advanced  by  the  relator  in  behalf 
of  the  right  of  women  to  vote,  notwithstand- 
ing the  constitutional  impediment,  is  that 
the  Constitution  of  New  Jersey  of  1776  gave 
to  "all  inhabitants"  possessing  certain  qual- 
ifications the  right  to  vote;  that  certain  stat- 
utes relating  to  elections  subsequently  pass- 
ed. Including  the  laws  of  1790,  in  referring 
to  those  persons  who  are  entitled  to  the 
right  of  suffrage  mentioned  them  as  "he" 
and  "she";  and  that  women  voted  extensive- 
ly throughout  the  state  until  1807  (Bloom- 
field's Laws,  p.  33),  when  the  first  act  was 
passed,  depriving  women  of  the  right  to  vote; 
that  the  statute  of  1807  and  the  subsequent 
statutes  passed  in  1820  (Bev.  Laws  1821,  p. 
741)  and  1838  (Laws  1838-39,  p.  199)  deprlv- 


'•ottsti 


I  topic  and  seoUott  NUMBBR  In  Deo.  Dls.  A  Am.  Dig.  Key  Na.  Series  t  Rep'r  Indexes 


bigitizedbyCjOOgle 


32 


88  ATIiANTIG  BEPOBTEB 


(N.J. 


log  women  of  the  tight  to  vote  are  uncon- 
stitutional, and  that  the  act  of  the  Legis- 
lature (P.  L.  of  1843-44,  p.  Ill),  provided 
for  the  election  of  delegates  to  the  conven- 
tion to  frame  a  constitution,  and  excludl;ig 
women  from  voting  for  such  delegates,  were 
also  unconstitutional,  in  so  far  as  it  excluded 
women,  and  that,  therefore,  the  provisions  of 
the  Constitution  of  1844  giving-  to  every  male 
citizen  the  right  to  vote  cannot  be  held  to 
exclude  women,  and  that  the  election  laws 
passed  since  the  adoption  of  the  Constitu- 
tion of  1S44  are  unconstitutional.  In  so  far 
as  they  exclude  women  from  the  right  to 
vote. 

[2]  The  premises  upon  which  this  argu- 
ment rests  are  inaccurate  and  fallacious. 
There  is  nothing  in  the  Constitution  of  1776 
which  confers  on  women  the  right  to  vote. 
The  fourth  clause  of  the  Constitution  de- 
clares: "All  inhabitants  of  this  colony  of 
full  age,  wKo  are  worth  fifty  pounds  procla- 
mation money,  clear  estate  In  the  same,  and 
have  resided  within  the  county  in  which 
they  claim  a  vote  for  twelve  months  Imme- 
diately preceding  the  election,  shall  be  en- 
titled to  vote  for  representatives  in  council 
and  assembly;  and  also  for  all  other  public 
officers  that  shall  be  elected  by  the  people 
of  the  county  at  large."  The  icontention  of 
the  relator  is  that  the  term  "all  inhabitants" 
in  this  clause  includes  the  female  as  well 
as  the  male  sex.  And  it  is  from  this  consti- 
tutional declaration  that  it  is  insisted  by 
the  relator  that  women  derive  the  constitu- 
tional right  to  vote.  A  careful  reading  of 
the  clause  demonstrates  that  the  framers  of 
the  Constitution  had  In  view  a  particular 
class  of  Inhabitants,  and  that  the  Inference 
drawn  by  the  relator  from  the  use  of  the 
term  "all  Inhabitants"  cannot  be  Justified 
when  the  context  is  considered.  It  is  of 
material  significance  that  the  constitutional 
provision  after  declaring,  "all  Inhabitants  of 
this  colony  of  full  age,  who  are  worth  fifty 
pounds  proclamation  money,  clear  estate  in 
the  same,"  is  followed  by  this  qualification: 
"And  have  resided  within  the  county  In  which 
they  claim  a  vote,  for  twelve  months  imme- 
diately preceding  the  election  shall  be  en- 
titled to  vote,"  etc. 

[7]  The  plain  and  obvious  meaning  of  this 
provision  is  that  all  inhabitants  who  are 
qualified  as  required  by  the  constitutional 
provision  and  who  have  been  legal  voters 
before  the  adoption  of  the  Constitution  and 
who  claim  a  vote  in  the  county  in  which  they 
reside  shall  be  entitled  to  vote  in  such  coun- 
ty, provided  they  have  a  residence  therein 
for  12  months  preceding  the  election.  The 
term  "all  inhabitants"  must  be  limited  to 
those  legally  entitled  to  vote  in  this  state 
before  the  adoption  of  the  Constitution  and 
who  have  qualified  under  it.  If  it  were  not 
for  this  constitutional  limitation  referred  to, 
It  might  well  have  been  maintained  that  the 
term  "all  Inhabitants"  included  females  of 
full  age  aa  well  as  males.    In  the  absence 


of  such  a  constitutional  limitation,  then 
would  have  existed  no  good  reason  for  ex- 
cluding aliens,  and  n^roes  who  were  Id  a 
state  of  servitude,  from  exercising  the  elec- 
tive franchise.  It  Is  essential  to  observe 
that  this  constitutional  provision  is  a  sim- 
ple declaration  that  those  inhabitants  of 
this  state,  who  claimed  a  right  to  vote  prior 
to  the  adoption  of  the  Constitution  shall  be 
entitled  to  vote,  provided  they  are  otherwise 
qualified,    as  prescribed  therein. 

[8]  The  words  "claim  a  vote"  must  be  un- 
derstood  to  mean  a  lawful  claim  to  vote  at 
the  time  of  the  adoption  of  the  Constitution. 
A  fair  reading  of  the  constitutional  clause 
makes  It  plain  that  It  is  an  affirmance  of  a 
privilege  which  was  enjoyed  by  a  certain 
class  of  Inhabitants  at  the  time  of  its  adop- 
tion, and  which  will  more  clearly  appear 
by  a  reference  to  the  laws  pre-existing  the 
adoption  of  the  Constitution.  It  was  not 
intended  to  confer  the  right  to  vote  on  all 
inhabitants  irrespective  of  their  sex,  condi- 
tion, or  servitude.  The  Constitution  dealt 
with  the  legal  voter  as  then  known  and  un- 
derstood, and  it  was  not  intended  to  create 
a  new  and  additional  class  of  voters.  The 
constitutional  clause  must  be  construed  in 
the  light  of  the  conditions  which  existed  at 
the  time  it  was  framed  and  by  contempora- 
neous legislation.  Due  regard  must  also  be 
had  to  the  context  in  order  to  ascertain 
whether  the  term  "all  Inhabitants"  was  used 
in  a  general  or  restrictive  sense.  It  Is  man- 
ifest from  the  context  of  the  constitutional 
clause  that  the  term  "all  inhabitants"  was 
used  and  intended  to  be  understood  in  a 
restrictive  sense,  but  to  what  extent  can 
only  be  determined  when  it  is  ascertained 
what  class  of  persons  had  a  lawful  claim  to 
vote  at  the  time  of  its  adoption. 

[1]  It  does  not  appear  that,  before  the 
adoption  of  this  clause  of  the  Constitution, 
women  did  exercise  the  right  of  suffrage. 
No  such  right  was  conferred  on  them  by  the 
law  of  the  land.  It  appears  conclusively 
that  prior  to  the  adoption  of  the  Constitu- 
tion of  1776  the  right  to  vote  was  exercised 
exclusively  by  the  male  inhabitants.  Grants 
and  Concessions  of  New  Jersey  (Learning  and 
Spicer)  p.  154,  §  3;  AlUnson's  Laws,  p.  6,  c. 
10,  {  1;  page  306,  (  1;  pages  69,  70,  S§  1, 
5.  It  thus  appearing  that  the  male  sex 
was  the  class  who  exercised  the  right  and 
had  a  claim  to  vote  from  the  earliest  period 
of  legislation  in  this  state  up  to  the  time  of 
the  adoption  of  the  Constitution  of  1776  leads 
us  to  the  inevitable  conclusion  that  the  use 
of  the  term  "all  inhabitants"  in  said  Consti- 
tution did  not  confer  on  women  the  right  to 
vote.  Since  this  right  to  vote  claimed  by 
the  relator  did  not  exist  prior  to  the  Consti- 
tution of  1776,  and  although  females  are  not 
by  express  torms  of  its  provision  excluded 
from  exercising  the  elective  franchise,  no 
right  to  exercise  such  franchise  can  be  pred- 
icated upon  it.  It  must  be  conceded  that  it 
was  the  intention  of  the  framers  of  the  Con- 
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sdtntloii.  In  order  to  {trerent  a  chaotic  con- 
dition In  tbe  gOTemment  of  this  state,  to 
keep  alive  and  In  foil  force  the  laws  which 
were  In  force  at  the  time  of  the  adoption  of 
the  Constltntlon,  in  so  far  as  they  were  con- 
sistent with  the  new  form  of  government 
vblch  had  been  created  and  which  were  not 
altered  by  the  Constitntion.  The  twenty- 
first  paragraph  of  the  Constitntion  of  1776 
reads:  "That  all  the  laws  of  this  province, 
contained  In  the  edition  lately  published  by 
Mr.  AUlDson,  shall  be  and  remain  in  fuU 
force,  nntU  altered  by  the  Legislature  of 
this  colony  (such  only  excepted  as  are  In- 
compatible with  this  charter)  and  shall  be, 
according  as  heretofore,  regarded  in  all  re- 
spects by  all  dvil  officers,  and  others,  the 
good  people  of  this  province."  We  have  been 
dealing  with  the  law  as  It  was  prior  to  and 
stood  at  the  time  of  the  adoption  of  the 
Constitntion  of  1776,  In  order  to  ascertain 
tbe  tme  purport  and  meaning  of  the  para- 
papb  therein  relating  to  the  class  of  in- 
habitants who  shall  exercise  the  right  to 
vote.  The  first  pronouncement  of  the  Leg- 
Islatnre  upon  that  subject  and  which  may  be 
regarded  as  a  contemporaneous  exposition 
br  tbe  Legislature  of  the  meaning  of  the 
mooted  clause  of  the  Constitution  because  it 
vas  the  very  ^rst  legislative  act  passed  con- 
cerning the  sabject  in  this  state  after  the 
colonies  had  achieved  their  independence  Is 
the  act  of  1783.  Wilson's  Laws,  p.  346.  The 
seventh  secUon  of  this  act,  on  page  348,  is  in 
exactly  the  same  language  as  that  of  the 
constitutional  provision,  with  the  exception 
tbat  there  is  added  thereto  the  following: 
"Except  such  as  may  be  hereinafter  excluded 
tor  oftenses  conunitted  against  the  state." 
The  eighth  section  provides:  "That  if  any 
lierson'a  vote  shall  be  objected  against,  it 
shall  not  be  received  until  he  shall  have 
taken  the  oath  of  abjuration  and  allegiance 
prescribed  by  an  act  entitled,  'An  act  for  the 
security  of  the  government  of  Mew  Jersey, 
passed  the  nineteenth  day  of  September, 
lire."  etc." 

[)1  Not  until  1790,  14  years  after  the  adop- 
tion of  the  Constitution,  do  we  find  any  ma- 
terial change  in  this  constitutional  provision. 
See  Blauvelt's  Laws  (Ed.  1700)  p.  672,  |  11; 
and  Paterson's  Laws  1797,  pp.  230,  281,  {{ 
9, 11.  The  material  changes  of  the  constltn- 
tloDal  provision  are  to  be  found  in  the  elev- 
atb  section,  which  substitutes  "all  free  In- 
habitante"  for  "all  inhabitants,"  and  omits 
tbe  words  "clear  estate  in  the  same"  after 
U>e  words  "proclamation  money"  as  contain- 
ed hi  the  original,  and  has  added  to  it  the 
following  proviso:  "And  no  person  shall  be 
entitled  to  vote  In  any  other  township  or 
precinct,  than  that  in  which  he  or  she  doth 
actually  reside  at  the  time  of  the  election," 
—and  the  ninth  section,  which  recites  "that 
every  voter  shall  openly,  and  in  full  view, 
Mirer  his  or  tier  ballot  (which  shall  he  a 
dngle  written  ticket),  containing  the  names 
of  the  person  or  persons  for  whom  he  or  she 
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votes,"  etc  It  can  hardly  be  claimed  that 
section  11  of  the  act  of  1790  and  which  was 
Incorporated  In  the  act  of  1797  was  in  any 
sense  contemporaneous  legislation  expound- 
ing the  true  meaning  of  the  debated  consti- 
tutional clause,  when  it  is  considered  that 
the  Legislature,  by  omitting  the  words  "dear 
estate  in  the  same,"  contained  In  the  Con- 
stitution after  the  words  "proclamation  mon- 
ey" must  have  deliberate  designed,  regard- 
less of  the  constitutional  provision,  to  ?Jv9 
to  those  married  women  the  right  to  vote 
who,  though  worth  fifty  pounds  proclama- 
tion money,  could  not,  by  reason  of  their 
marital  relation  under  the  then  existing 
state  of  the  law  relating  to  married  women, 
have  a  deer  estate  therein.  It  is  very  like- 
ly, as  has  been  urged  by  counsel  for  the  re- 
lator, that,  after  the  passage  of  the  acts  of 
1790  and  1797,  some  women  availed  theni- 
selves  of  the  privilege  to  vote,  but,  after  all. 
It  was  nothing  more  than  a  privilege  emanat* 
lug  from  a  legislative  act,  which  a  subse- 
quent Legislature  had  a  right  to  repeal,  and 
later  did  repeal. 

As  had  been  said,  it  is  manifest  tltat  the 
constitutional  clause  does  not  in  express 
terms  exclude  women  from  voting,  yet  it  is 
to  be  inferred  from  a  fair  reading  of  it,  and 
from  the  state  of  the  law  as  it  was  before 
its  adoption,  and  the  construction  given  it 
by  the  act  of  1783,  that  the  right  to  vote 
was  conferred  only  on  the  male  Inhabitants. 
It  was  evidently  due  to  the  failure  of  the 
dause  of  the  Constitution  to  limit  the  right 
to  vote  in  express  terms  to  male  Inhabitants 
that  gave  rise  to  the  uncertainty  which  ex- 
isted in  the  public  mind  even  after  the  pas- 
sage of  the  acts  of  1790  and  1797  as  to 
whether  women  were  entitled  to  vote.  The 
history  of  subsequent  legislation  reveals  that 
the  legislative  construction  given  to  the  con- 
stitutional provision  by  section  11  was  chal- 
lenged, and  not  generally  acquiesced  in.  In 
1807  the  Legislature  passed  an  act  entitled, 
"An  act  to  regulate  the  dection  of  members 
of  the  legislative  council  and  General  Assem- 
bly, sheriffs  and  coroners  in  this  state;  pass- 
ed at  Trenton  the  twenty-second  day  of  Feb- 
ruary, one  thousand  seven  hundred  and  nine- 
ty seven,"  the  preamble  of  which  recites  as 
follows: 

"Whereas  doubts  have  been  raised  and 
great  diversities  in  practice  obteined  through- 
out the  state  in  regard  to  the  admission  of 
aliens,  females,  and  persons  of  color,  or  ne- 
groes to  vote  in  elections,  as  also  in  regard 
to  the  mode  of  ascertaining  the  quallflcation 
of  voters  in  respect  to  estate.  And  whereas 
it  is  highly  necessary  to  the  safety,  quiet, 
good  order  and  dignity  of  the  state,  to  clear 
up  the  said  doubts  by  an  act  of  the  represent- 
atives of  the  people,  declaratory  of  the  true 
sense  and  meaning  of  the  Constitution,  and 
to  ensure  its  just  execution  in  these  partic- 
ulars, according  to  the  Intent  of  the  framers 
thereof;   therefore: 

"Section  1.  Be  it  enacted  by  the  council 
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and  general  assembly  of  tbla  state,  and  It  Is 
hereby  enacted  by  the  authority  of  the  same, 
that  from  and  after  the  passing  of  this  act, 
no  person  shall  vote  In  any  state  or  county 
election  for  officers  In  the  government  of  the 
United  States  or  of  this  state,  unless  such 
person  be  a  free,  white,  male  citizen  of  the 
age  of  twenty-one  years,  worth  fifty  pounds 
proclamation  money,  clear  estate,"  etc. 

This  act  contains  a  repealer  repealing  all 
conflicting  sections  therewith.  Bloomfield's 
Laws,  p.  33. 

[4]  It  Is  conceded  that  from  the  time  of 
the  passage  of  the  act  of  1807,  up  to  the 
adoption  of  the  Constitution  of  1844,  females 
did  not  claim  any  legal  right  to  vote.  The 
constitutionality  of  the  act  of  1807,  which 
gave  a  settled  meaning  to  the  Constitution 
of  1776,  relating  to  the  exercise  of  the  right 
of  suffrage,  went  unchallenged,  and  so  re- 
mained for  more  than  a  century.  But  even 
if  it  were  admitted  that  under  the  Consti- 
tution of  1776  women  were  entitled  to  vote, 
and  that  subsequent  legislation  deprived 
them  of  that  right,  we.  are  unable  to  perceive 
any  foundation  for  the  present  application, 
since  it  appears  that  in  1844  the  people  of 
this  state  adopted  a  Constitution  which  lim- 
ited the  right  of  suffrage  to  male  citizens 
that  had  attained  the  age  of  21  years. 

[6]  The  attack  upon  the  legislative  act  of 
1844,  which  called  for  the  constitutional 
convention  and  excluded  women  from  the 
right  to  vote  for  the  delegates  to  that  con- 
vention upon  the  ground  that  It  is  unconsti- 
tutional, is  a  result  of  the  fallacy  of  the  posi- 
tion of  counsel  for  the  relator,  in  assuming 
that  such  an  act  could  only  be  Justified  by 
constitutional  authority;  but  this  Is  not  so. 
It  required  no  constitutional  authority.  It 
was  the  exercise  of  the  sovereign  power  of 
the  people.  It  provided  as  a  matter  of  course 
that  the  Constitution  framed  by  the  delegates 
should  be  submitted  to  the  vote  of  the  people, 

[8]  The  Constitution  of  1844  was  so  submit- 
ted to  the  vote  of  the  people.  The  Constitu- 
tion, therefore,  rests  for  its  validity  upon  the 
public  will,  and,  being  adopted  In  that  man- 
ner, Is  the  fundamental  law  of  the  land  until 
supplanted  either  by  a  new  Constitution 
adopted  as  that  was  adopted  or  by  amend- 
ment in  the  manner  therein  provided. 

The  rule  to  show  cause  will  be  discharged. 


DUDROW  et  aL  v.  KING  et  aL 

(Court  of  Appeals  of  Maryland.  Jan.  9, 1S12.) 
1.  Descent  and  Distribution  (J  12*)— Mak- 
MEB  or  Taking— Taking  by  Pubchask. 
Upon  the  death  of  E.'s  father  intestate, 
one-eighth  of  the  estate  descended  to  E.,  sub- 
ject to  dower,  as  one  of  eight  children,  some  of 
whom,  including  E.,  were  by  a  second  wife, 
and  E.  became  administrator.  E.  agreed  with 
the  widow  and  the  other  children  to  purchase 
their  interest  in  the  land  under  an  understand- 
ing with  them  that  he  should  not  dispose  of  it, 
and  that  it  would  descend  at  his  death  to  the 


brothers  and  sisters  then  living  or  their  de- 
scendants per  stirpes.  They  did  not  know  that 
children  by  the  first  and  second  wives  of  a  de- 
cedent Inherited  in  different  degrees,  and  would 
not  have  agreed  to  sell  at  the  price  without 
such  understanding.  Upon  being  erroneoaily 
advised  that  E.,  because  he  was  administrator, 
could  not  purchase  directiy,  all  of  the  children 
conveyed  to  another  with  the  understaodiag 
that  he  should  immediately  convey  to  E.  by  a 
deed  then  prepared,  who  was  merely  to  take  it 
in  trust  to  convey  to  B.  and  conveyed  to  him 
as  contemplated;  E.  paying  the  entire  consid- 
eration. Held,  that  the  conveyance  to  the  third 
person  and  his  conveyonce  to  E.  did  not  change 
E.'s  title  from  one  of  descent  to  one  by  pnr- 
chase,  so  that,  on  E.'s  death,  it  would  descend 
in  the  same  manner  as  though  the  conveyances 
had  not  been  executed. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  i  60;  Dec  Dig.  {  12.*) 

2.  Descent  and  Distbibittion  (S  12*)— De- 
scent OB  PUBCHASB. 

As  a  rule  one  who  holding  by  descent  con- 
veys his  title  away  holds  by  purchase  and  not 
descent  upon  a  reconveyance  to  him. 

[Ed.  Note. — For  other  cases,  see  Descent 
and  Distribution,  Cent  Dig.  |  50:  Dec  Dig.  f 
12.*] 

8.  CouHON  Law  ({  8*)  —  Soubces— Enolish 

Decisions. 

A  decision  of  the  English  Sgh  Court  of 
Chancery,  rendered  in  1798,  is  not  binding  on 
the  Maryland  conrts  as  authority. 

[Eld.  Note.— For  other  cases,  see  Oonmion 
Law,  Cent  Dig.  f  8;   Dec  Dig.  S  8.*] 

Appeal  from  Circuit  Court,  Frederick  Coun- 
ty, in  Equity;  Edward  O.  Peter  and  John  O. 
Hotter,  Judges. 

Action  by  Birdie  J.  Dudrow  and  another 
against  James  R.  King  and  others.  From  an 
order  ratifying  an  auditor's  account  dis- 
tributing a  part  of  the  proceeds  of  the  sale 
of  an  estate,  plaintiffs  appeal.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PEARCE,  BURKE,  THOMAS,  PATTI- 
SON,  and  STOCKBRIDGE,  JJ.. 

Glenn  H.  Worthington,  for  appellants. 
Milton  G.  Umer,  for  appellees. 

PEARCE,  J.  This  is  an  appeal  from  an 
order  of  the  circuit  court  of  Frederick  coun- 
ty, ratifying  an  auditor's  account  distributing; 
the  sum  of  $1,045.10,  part  of  the  proceeds 
of  sale  of  the  real  estate  of  Edmund  Dorsey 
King  of  Frederick  county,  deceased,  and  the 
sole  question  presented  is '  whether  the  dis- 
tribution shall  be  to  the  next  of  kin  of  the 
whole  blood  alone  or  to  the  next  of  kin  of 
both  the  whole  and  half  blood. 

Singleton  King  died  intestate  in  1897  seis- 
ed of  a  tATtn  in  Frederick  county,  Md.,  cou- 
taining  155  acres,  and  leaving  a  widow,  Caro- 
line King,  and  eight  children,  his  only  heirs 
at  law.  Four  of  these  children,  Singleton  L. 
King,  James  Harrison  King,  Mary  Jane 
Browning,  and  William  E^ing  were  by  the 
first  wife  of  the  deceased,  and  four,  ylz.,  Mrs^ 
Manzella  Bell,  J.  Beall  King,  E.  Dorsey  King. 
and  Caroline  C.  Harris,  were  by  the  second 
wife.  His  widow,  Caroline  King,  was  his 
third  wife,  and  had  no  children.    The  real 
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estate  in  question,  therefore,  descended  npon 
the  deatb  of  Singleton  King  to  tlie  above- 
named  eight  children,  subject  to  the  dower 
of  the  widow,  Caroline  King.  Edmund  Dor- 
sey  King  l)ecanie  the  administrator  of  his  fa- 
ther, and  entered  into  an  agreement  with 
his  brothers  and  sisters  and  with  Caroline 
King  to  purchase  all  their  Interest  in  said 
ml  estate  for  the  sum  of  $6,986.25,  but  be- 
ing advised  erroneously  that  he  could  not 
purchase  directly  from  them,  because  he  was 
the  administrator  of  their  father,  he  united 
with  them  In  conveying  said  real  estate  by 
deed  dated  January  8,  1898,  to  Wm.  P.  N. 
Lawsou,  with  the  understanding  among  all 
said  parties  that  said  Lawson  should  Imme- 
diately convey  the  same  to  said  ESdmund 
Dorsey  King  by  a  deed  then  prepared,  and 
intended  to  be  of.  even  date  with  the  deed  to 
said  Lawson.  This  deed  to  Lawson  was  not 
acknowledged  by  all  the  grantors  until  Janu- 
ary 27,  1898,  as  they  resided  in  different 
places,  but,  when  it  was  acknowledged  by 
all,  Lawson,  b»  deed  dated  February  2,  1898, 
conveyed  the  property  to  Edmund  Dorsey 
King,  It  being  described  in  the  deed  to  law- 
son as  the  same  which  descended  from  Sin- 
gleton King  to  his  eight  above-named  chil- 
dren, subject  to  the  dower  of  Caroline  King, 
-  and  being  described  in  the  deed  from  Lawson 
as  the  same  described  in  "a  deed  from  Caro- 
line King  and  others  of  even  date  herewith, 
and  intended  to  be  recorded  herewith,  to  the 
said  Wm.  P.  N.  Lawson."  The  same  con- 
sideration was  expressed  in  both  deeds,  viz., 
$6,986.25,  but  Lawson  did  not  pay  the  same 
nor  any  sum  whatever  to  any  of  tiie  grantors 
in  the  deed' to  lilm,  nor  did  he  Receive,  nor 
nas  he  Intended  to  receive,  any  beneficial 
interest  whatever  in  said  real  estate;  but  he 
accepted  said  conveyance  to  him.  In  trust 
to  convey  the  proiierty  to  said  Edmund  Dor- 
sey King,  in  the  manner  and  for  the  purpose 
for  which  he  did  convey  it,  and  Edmund 
Dorsey  King  concurrently  with  the  delivery 
of  both  said  deeds  paid  the  entire  purchase 
money  to  his  stepmother  and  his  brothers 
and  sisters.  Edmund  Dorsey  King  died  In- 
testate In  1910,  leaving  surviving  him  no 
ehnd  or  descendant,  no  father  or  mother, 
brother  or  sister,  but  leaving  two  nieces, 
Uabel  S.  King,  a  child  of  his  deceased  broth- 
a,  J.  Beall  King,  and  Birdie  J.  Dudrow,  a 
diUd  of  his  deceased  sister  Manzella  Bell,  as 
the  only  descendants  of  his  brothers  and  sis- 
ters of  the  whole  blood,  and  leaving  also  a 
niunber  of  nieces  and  nephews,  descendants 
of  his  brothers  and  sisters  of  the  half  blood, 
all  of  whom  are  named  in  the  proceedings. 

The  real  estate  in  question  was  sold  un- 
'ler  a  decree  of  court  by  the  trustee  appoint- 
^  for  that  purpose  for  $15,530,  and,  the 
Nile  t>elng  reported,  the  purchaser  filed  ex- 
'«ptJons  thereto,  because  of  the  claim  of  the 
Tiieces  and  nephews  of  the  haif  blood  to  an 
interest  in  said  real  estate ;  they  not  having 
ijcen  made  parties  to  the  pipceedlngs.    They 


were  thereupon  made  parties  by  order  of 
court,  upon  petition  of  the  purchaser,  and 
all  appeared  and  answered  said  petition,  set- 
ting up  their  claim  in  their  answers,  and  the 
two  nieces  of  the  whole  blood  demurred  ti> 
said  answers.  The  sale  was  ratified  and  an 
auditor's  accoimt  was  stated  distributing  the 
net  proceeds  equally  between  the  two  nieces 
of  the  whole  blood,  upon  the  theory  that 
Edmund  Dorsey  King  took  title  to  the  whole 
tract  by  purchase.  Exceptions  were  filed  to 
this  account  by  the  nieces  and  nephews  of 
the  half  blood,  which  exceptions  were  sus- 
tained, and  the  said  auditor's  account  was 
rejected,  and  the  auditor  was  directed  .to 
state  another  account  distributing  seven- 
eighths  of  the  net  proceeds  to  the  two  nieces 
of  the  whole  blood,  and  one-eighth  to  the 
nieces  and  nephews  of  the  whole  and  half 
blood.  Upon  this  basis,  the  sum  of  $1,045.10 
is  distributed  to  the  nieces  and  nephews  of 
the  half  blood,  and  to  that  distribution  the 
two  nieces  of  the  whole  blood  except,  and 
their  exceptions  being  overruled,  and  the  au- 
ditor's account  being  ratified,  they  have  ap- 
pealed. 

Sections  8  and  4  of  article  46  of  the  Code 
provide  that  where  the  estate  descended  to 
the  Intestate  on  the  part  of  the  father,  if 
there  be  no  child,  or  descendant,  or  father, 
living,  it  shall  descend  to  the  brothers  and 
sisters  of  the  intestate  of  the  blood  of  the 
father  and  their  descendants  equally.  Sec- 
tion 19  of  article  46  provides  that  if  the  es- 
tate shall  be  vested  in  the  intestate  by  pur- 
chase, or  shall  descend  to  or  vest  in  him 
in  any  other  manner  than  by  descent  on  the 
part  of  the  father  or  mother,  and  there  be 
no  chUd  or  descendant  of  the  Intestate,  then 
the  estate  shall  descend  to  the  brothers  and 
sisters  of  the  intestate  of  the  whole  blood 
and  their  descendants  in  equal  degree  equal- 
ly. Section  26  provides  that  there  shall  be 
no  distinction  between  brothers  and  sisters 
of  the  whole  and  half  blood,  all  being  de- 
scendants of  the  same  father,  where  the 
estate  descended  on  the  part  of  the  father. 

[1]  Upon  the  death  of  his  father  intestate, 
Edmimd  Dorsey  King  took  one-eighth  of  tire 
land  in  question  by  descent  from  him,  and 
the  only  question  for  us  is  whether .  the  ef- 
fect of  the  two  conveyances  above  mentioned 
broke  this  descent  and  changed  his  title  to 
that  one-eighth  from  a  title  by  descent  to 
one  by  purchase.  The  learned  Judges  of  the 
circuit  court  held  that  no  change  of  title 
was  effected,  and  we  are  of  opidion  their 
decision  was  correct  It  is  quite  clear  from 
the  admitted  facts  in  the  case  that  there 
was  no  actual  intention  on  the  part  of  Eld- 
mund  Dorsey  King,  by  adopting  the  course 
of  conveyancing  used,  to  effect  any  change 
In  the  title  which  he  took  from  his  father  to 
that  one-eighth  of  the  estate,  and  that  no 
change  could  have  been  effected,  if  he  Iiad 
taken  a  conveyance,  as  he  contemplated,  from 
his  brothers  and  sisters  of  their  seven-eighths 
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of  the  estate.  The  question  could  not  have 
arisen  but  for  the  erroneous  advice  given 
him  that  he  could  not  acquire  any  title  by 
direct  purchase  from  them.  It  may  he 
observed  here  that  the  demurrer  of  the  ap- 
pellants to  the  answer  of  the  appellees  ad- 
mits the  averments  of  the  eighth  and  ninth 
paragraphs  of  the  answer,  that  "it  was  un- 
derstood between  Edmund  Dorsey  King  and 
his  brothers  and  sisters  that  he  should  not 
dispose  of  said  farm,"  and  "that,  on  his 
death,  It  would  descend  by  inheritance  to  all 
of  his  said  brothers  and  sisters,  If  living,  and 
If  not,  then  to  their  descendants  per  stirpes, 
•  •  •  as  they  did  not  Icnow  there  was  any 
difference  in  law  as  to  the  right  of  inherit- 
ance between  the  children  of  the  first  wife 
and  those  of  the  second  wife.  •  •  •  And 
that  they  would  not  have  agreed  to  sell  him 
their  Interests  in  said  farm  at  the  valuation 
of  $45  per  acre,  being  $20  less  per  acre  than 
the  land  was  worth.  If  it  had  not  been  for 
their  understanding  that  he  was  not  to  dis- 
pose of  said  farm,  and  that  it  would  come 
back  to  them  or  their  descendants  on  his 
death."  This  consideration  could  not,  of 
course,  defeat  an  intention  to  break  the 
course  of  descent  by  an  apt  conveyance,  nor 
could  it  control  the  operation  of  a  convey- 
ance, the  clear  legal  effect  of  which  was  to 
break  the  descent,  although  not  so  Intended, 
but  it  Is  an  element  of  this  case  not  to  be 
disregarded  in  the  light  of  all  the  cases  up- 
on the  subject. 

[2]  The  general  rule  is  that  If  one  who 
is  in  by  descent  conveys  his  Interest  away, 
and  it  be  conveyed  back  to  him,  he  holds 
thereafter  by  purchase,  and  not  by  descent. 
The  rule  is  stated  thus  in  1  Coke  upon  Little- 
ton, 12b:  "If  a  man  be  seised  of  lands  as 
hetre  of  the  part  of  his  mother,  and  maketh 
a  feoffment  in  fee,  and  taketh  back  an  es- 
tate to  him  and  bis  heires,  this  is  a  new 
purchase,  and  if  he  dyeth  without  Issue,  the 
taelres  of  the  part  of  the  father  shall  first 
inherlte."  The  authorities,  ancient  and  mod- 
em, agree  that  this  Is  the  general  rule.  But 
in  a  note  by  Mr.  Hargrare  to  the  above  text 
of  €!oke  it  Is  said:  "But  here  Lord  Coke  must 
be  understood  to  speak  of  two  distinct  con- 
veyances in  fee;  the  first  passing  the  use  as 
well  as  the  possession  to  the  feoffee,  and  so 
completely  divesting  the  feoffor  of  all  inter- 
est  in  the  land;  and  the  second  regrantlng 
the  estate  to  him.  For,  if  in  the  first  fe- 
offment the  use  had  been  expressly  limited  to 
the  feoffor  and  his  heirs,  or  If  there  was  no 
declaration  of  uses,  and  the  feoffment  was 
not  on  such  a  consideration  as  to  raise  an 
use  In  the  feoffee,  and  consequently  the  use 
resulted  to  the  feoffor.  In  either  case  he  is 
In  of  his  ancient  use,  and  not  by  purchase." 
It  is  upon  the  doctrine  of  this  note  of  Mr. 
Hargrave  that  the  court  below  was  satisfied 
to  rest  its  decision.  That  doctrine,  how- 
ever, is  supported  by  law  writers  of  high 
authority,  and  by  cases  illustrating  its  ap- 


plication.     2    Greenlears    Crulae    on   Real 
Property,  tit  "Descent,"  pp.  338,  341,  states 
the  law  in  almost  the  exact  words  of  Ur. 
Hargrave's  note,  to  which  he  refers  on  page 
338,  and  on  page  341  cites  Godbold  v.  Free- 
stone, 3  Lev.  406,  in  support  of  the  rule. 
He  states  that  case  as  follows:    "A  person 
seised  of  lands  by  descent  ex  parte  mater- 
na  made  a  feoffment  of  them  to  uses,  to 
the  use  of  himself  for  life,  remainder  to  bia 
wife   for   life,   remainder   to    the   heirs  of 
his  body  on  his  wife  begotten,  remainder  to 
his    own   right   heirs.      •    •    •     Adjudged 
that  upon  the  death  of  the  husband  without 
issue  the  remainder  descended  to  the  heirs 
of  the  feoffor  ex  parte  matema,  because  the 
ancient  fee  remained  in  him."    And  he  adds 
on  page  341:  "Where  a  fine  was  levied  or  a 
common  recovery  suffered,  if  the  use  was 
not  altered,  the  mode  of  descent  was  not 
changed."     In  a  more  modern  work.  Broom 
and  Hadley's  Commentaries,  top  page  6(X), 
the  same  doctrine  is  stated  thus:    "If  one 
seised  ex  parte  matema  made  a  feoffment  la 
fee  so  as  to  part  with  the  estate  absolutely. 
and  then  took  a  reconveyance,  the  descent 
was  broken,  but,  if  he  made  a  conveyance  for 
the   purpose  of   creating   particular  estates 
and  limited  the  ultimate  fee  to  himself,  this 
was  held  to  be  the  same  estate  he  had  be- 
fore, and  It  descended  to  the  heir  ex  parte 
matema.    The  estate  which  is  taken  back 
must  be  in  reality  a  new  estate,  and  not 
merely  a  part  of  the  old  estate,  unless  it 
comes  within  the  statute  of  3  &  4  William 
IV,   c.    106,   $   1,   enacted   in   1833"— which 
changed  the  rule  previously  stated,  but  which 
is,  of  course,  not  In  force  in  Maryland. 

The  great  case  of  Cave  v.  Holford,  3  Ve- 
sey,  650,  is  the  most  Interesting  discussion 
of  the  principles  here  Involved  which  we 
hare  examined.  In  that  case  the  opinions 
of  Justices  Rooke,  Heath,  and  Buller  given 
in  the  Court  of  Common  Pleas  controlled 
the  decision,  while  Chief  Justice  Eyre  dis- 
sented, and  the  opinions  of  each  of  these 
justices  are  reported  in  full,  the  editor  of 
the  Reports  referring  to  it  as  a  case  involv- 
ing deep  research  of  authority. 

[3]  The  judgment  of  the  CoiiM  of  Com- 
mon Pleas  was  affirmed  by  the  High  Court 
of  Chancery,  but  that  decision,  having  been 
rendered  in  1798,  is  not  binding  upon  us  as 
authority,  and  we  are  free  to  consider  it 
with  that  deference  which  is  due  to  all  the 
cases  of  the  higher  courts  of  England.  It 
this  spirit  we  have  examinea  tnat  case,  and 
in  our  judgment  the  conclusion  of  Chiet  Jus 
tice  ES're  rests  upon  principles  more  In  ao 
cord  with  justice,  and  with  an  enllghtenc<i 
view  of  the  application  of  legal  principles 
and  more  in  consonance  with  the  views  ol 
the  courts  of  this  country  upon  this  que» 
tlon.  The  form  in  which  the  question  wai 
there  presented  was  whether  the  convej^anc^ 
by  a  testator  of  property  devised  by  hts  wll 
was  a  revocation  of  the  will  as  to  that  prop 
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ertj,  npon  the  gronnd  tbat  after-acquired 
property  could  not  pass  by  the  will.  The 
(onveyances  which  were  there  held  to  opet- 
ite  &3  a  revocatloii  of  the  will  were  of  lease 
and  release,  and  Chief  Justice  Eiyre  said: 
'Let  the  operation  of  this  conveyance  be 
vliat  It  may,  the  testator  died  seised  of  that 
estate  wblch  he  had  at  the  time  he  executed 
the  will;  •  •  •  and  that  I  may  be  clear- 
ly understood,  when  I  say  the  same  estate,  I 
jo  sot  mean  the  identity  of  the  land,  but 
the  qoality  of  estate  and  interest  in  that 
land.  I  mean  to  argue  that  he  died  seised 
of  the  old  use,  to  which  the  new  estate, 
right,  title,  and  possession  (to  use  the  Words 
ot  the  statute)  that  was  for  a  moment  in 
the  trustees,  under  the  conveyance,  had  unltr 
ed  itself,  not  as  a  new  estate,  right,  title, 
and  possession,  but  according  to  the  quali- 
ty, maimer,  form,  and  condition  of  that  old 
nse,  for  those  are  the  words  of  the  statute. 
Here  I  take  my  ground.  •  •  •  The  in- 
tent of  the  parties  in  this  deed  and  the 
ifbole  substantial  effect  (be  its  formal  op- 
eration what  It  may)  was  simply  to  secure  a 
jointure  of  £1,400,  and  the  estate,  subject  to 
that,  was  not  Intended  to  be  altered  or  in 
any  manner  affected;  and,  as  far  as  the 
form  of  the  conveyance  purports  to  alter  the 
natnre  and  quality  of  the  estate,  it  goes  be- 
yond the  object  of  the  conveyance.  Courts 
of  justice  not  only  do  not  incline  to  allow 
the  form  of  the  conveyance  to  go  beyond  the 
iDtenaon,  but  will  be  ready  to  adopt  all  ex- 
pedients to  prevent  it  and  to  conhne  the  op- 
eration of  every  conveyance  to  the  special 
purpose"— -citing  for  this  purpose  Lord 
Hardwlcke  in  Parsons  v.  B'reeman,  Atkyns 
Report  Referring  to  Tlchner  v.  Tlchner, 
tie  Chief  Justice  said :  "They,  the  Judges, 
wisely  determined  the  puripose  of  conveyance 
'fJs  everything,  the  form  nothing ;  •  •  • 
and  npon  that  authority,  supported  by  that 
of  Lord  Hardwicke  in  Parsons  v.  Freeman, 
I  am  of  opinion  that  the  authorities  will  be 
t«tter  supported  by  declaring  that  this  con- 
'^eyance  Is  not  a  revocation  than  by  the 
cmtrary  determination."  It  is  significant, 
Bwreover,  that  in  the  opinion  of  Mr.  Justice 
Rooke  he  observes  "you  must  distinguish  be- 
''een  an  intention  to  have  the  land  as  a 
■^^  pnrcbase,  and  an  intention  to  revoke 
the  wiir—thns  intimating  a  distinction  be- 
tveeo  the  case  of  a  mere  conveyance  and  re- 
<^Teyance  to  accomplish  some  collateral 
P^HHWe  and  a  case  Involving  also  the  ques- 
^  of  the  revocation  of  a  will  as  to  the 
^**W  property  tmder  consideration  as  a 
f^tit  of  a  conveyance  and  reconveyance  aft- 
sf  the  execution  of  the  will.  And  in  the 
opinion  of  Mr.  Justice  BuIIer  In  the  same 
®»  he  refers  to  Godboldt  v.  Freeman,  3 
^Ini,  408,  and  Abbott  v.  Burton,  2  Salk, 
SW.  in  both  of  wblcb  the  estate  taken  back 
*ss  held  to  be  of  the  old  use,  and  therefore 
to  go  to  the  heir  ex  parte  matema,  and  he 
^n:  "In  these  last  two  cases  there  was  no 


question  about  a  revocatton."  The  princi- 
ples thus  announced  are  not  without  support 
by  analogy  in  our  own  decisions.  In  L^nn 
V.  Gephart,  27  Md.  563,  where  the  question 
before  the  court  was  as  to  changing  the 
quality  of  property  from  real  to  personal  by 
a  deed  of  trust,  our  predecessors  said :  "The 
inclination  of  courts  of  equity  upon  this 
branch  of  Jurisprudence  is  not  generally  to 
change  the  quality  of  property,  unless  there 
is  some  clear  Intention  or  act  by  which  a 
deiinite  character  either  as  money  or  land 
has  been  unequivocally  fixed  upon  It  through- 
out" 

The  views  expressed  by  Chief  Justice  Eyre 
above  are  in  exact  accord  with  the  language 
of  Judge  Robinson  In  Rawllngs  v.  lowndes, 
S4  Md.  643,  where  he  said:  "At  conamon  law 
the  widow  was  entitled  to  dower  in  the 
lands  and  tenements  by  which  the  husband 
was  seised  as  of  an  estate  of  inheritance 
during  the  coverture.  If,  however,  the  seisin 
was  merely  instantaneous,  intended  as  a 
means  of  accomplishing  some  ulterior  pur- 
pose in  regard  to  the  estate,  the  husband  be- 
ing, as  it  were,  a  conduit,  through  which  the 
estate  passed,  without  any  intention  to 
clothe  him  with  a  beneficial  Interest,  the 
widow  would  not  be  entitled  to  dower,  as  for 
instance  a  conveyance  to  a  trustee  to  re- 
convey,  or  as  put  in  the  old  books,  a  levy 
by  way  of  a  fine,  the  conusee  rendering  back 
by  the  same  fine,  the  lands  and  tenements 
to  the  conusor.  The  husband  in  such  cases 
holds  the  bare  legal  title  without  any  bene- 
ficial interest.  2  Crabb's  Real  Prop.  61; 
Washburn's  Real  Prop.  176;  Coke,  Litt. 
31b."  And  in  Glenn  v.  aark,  S3  Md.  606,  this 
Is  said  to  be  "the  established  law  in  Mary- 
land." The  cases  of  Freeman  v.  Allen,  17 
Ohio  St  627,  and  Carter  v.  Day,  B9  Ohio  St 
96,  51  N.  E.  967,  69  Am.  St  Rep.  767,  both 
cases  for  partition  of  land  of  which  the  an- 
cestor died  seised,  support  the  conclusion 
reached  in  this  case  by  the  circuit  court  and 
the  case  of  Helfinger  v.  WoUT,  11  Ohio  Dec. 
(Reprint)  906,  which  is  not  a  case  for  par- 
tition, will  be  found  especially  instructive. 
That  case  is  fully  and  clearly  reasoned,  and 
the  conclusion  reached  by  the  court  is  thus 
expressed:  "Where  one  owning  both  the  le- 
gal and  equitable  estates  by  descent  parts 
by  her  own  act  momentarily  with  the  mere 
technical  legal  title,  retaining  the  entire  ben- 
eficial Interest  which  standing  alone  would 
have  descended  as  ancestral,  thus  creating  a 
mere  dry  trust  which  Is  held  to  her  un- 
qualified use,  the  Immediate  reacquirement 
of  the  naked  title  does  not  break  the  descent 
and  constitute  her  a  new  source  of  title,  for 
she  conveyed  the  title  for  her  own  use." 

This  case  has  been  argued  for  the  appel- 
lants with  great  zeal  and  very  ably,  and 
their  argument  is  sustained  by  the  decision 
in  Holme  v.  Shlnn,  62  N.  J.  Bq.  1,  49  Atl. 
161,  In  an  elaborate  opinion  by  the  Chancel- 
lor, and  also  by  the  case  of  Nesbltt  v.  Trin- 
die,  64  Ind.  186,  but  we  are  not  able  to  adopt 
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the  vfewa  there  held  for  the  reasons  already 
stated. 

Order  afBrmed,  with  costs  to  the  appellees 
above  and  below. 


SLOAN  T.  SLOAN  et  aL 
(Ooart  of  Appeals  of  Maryland.    Jan.  9,  1912.) 

1.  EXECTTTOBS   AND    ADMINISTBATOBfi    (g   314*) 

— RiOEras    or    Bbreficiabies— Reuedt    at 

Law. 

A  testatrix  gave  her  residuary  estate,  in- 
dnding  debts  due  her,  to  her  son  and  two 
daughters  equally,  and  appointed  the  son  and 
a  daughter  executors.  An  administration  ac- 
count showed  stock,  bonds,  antl  cash  in  the 
hands  of  the  executors  for  distribution  after 
payment  of  the  debts  and  expenses.  The  son 
was  indebted  to  the  estate,  but  the  amount 
thereof  was  in  dispute.  Held,  that  a  third  of 
the  indebtedness  was  extinguished  by  the  gift, 
and  a  third  was  vested  in  each  daughter,  who, 
without  any  order  by  the  orphans'  court,  could 
recover  from  the  son  individually  in  an  action 
at  law  her  respective  third  of  the  indebted- 
ness, and  it  was  error  for  the  orphans'  court 
to  submit  to  the  superior  court  issues  wheth- 
er the  son  was  indebted  to  testatrix  at  the 
time  of  her  death  and  the  amount  of  the  in- 
debtedness at  the  date  of  the  verdict. 

(Eyd.  Note.— For  other  cases,  see  Bxecotors 
and  Administrators,  Dec.  Dig.  |  314.*] 

2.  EXECUTOBS  AND  Aduinistbatobs  (|  291*) 
—Settlement  of  Ebtaibb— Adkissions  bt 
executobs. 

An  admission  by  an  executor  that  the 
estate  in  hand  is  subject  to  distribution  is  an 
admission  that  all  debts  are  paid  and  a  practi- 
cal assent  to  the  bequest  which  assent  is  for 
the  executor's  own  protection  against  liability 
to  the  extent  of  the  assets  for  the  debts  of 
testator. 

[E<d.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  ||  1158-1163; 
Dec.  Dig.  i  291.*] 

3.  bzeotttobs  and  aoiunistbatobs  (i  601*) 
— Rights  of  Benefioiabies— Compensa- 
tion OF  Execdtobs. 

Where  testatrix  gave  her  residuary  es- 
tate, including  debts  one  her,  to  her  son  and 
two  daughters  equally,  and  appointed  the  son, 
who  was  indebted  to  the  estate,  executor,  the 
question  of  the  son's  right  to  commissions  as 
executor  on  the  indebtedness  will  be  deter- 
mined In  an  action  at  law  by  the  daughters  for 
the  amount  due  them  by  virtue  of  the  gift  of 
the  indebtedness 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  |  601.*] 

Appeal  from  Orphans'  Conrt  of  Baltimore 
City. 

Petition  by  Elizabeth  B.  Sloan,  executor 
of  Rebecca  B.  Sloan,  deceased,  and  In  her 
own  right,  and  another,  against  Fisher  Sloan, 
coexecutor,  praying  that  issues  be  sent  to 
the  superior  conrt  In  the  settlement  of  the 
estate  of  decedent.  From  an  order  of  the 
orphans'  court  ordering  the  submission  of  is- 
sues to  the  superior  court,  defendant  ap- 
peals.   Reversed. 

Argued  before  BOTD,  C.  J.,  and  PEARCE, 
BURKE,  THOMAS,  and  STOCKBRIDGE,  JJ. 

George  Weems  Williams  and  Frank  Qo»- 
nell,  for  appellant  Thomas  Foley  Hisky  and 
John  Hinkley,  for  appellees. 


PEARCE,  J.  The  primary  and  snbstantial 
question  in  this  appeal  is,  whether  the  ap- 
pellees have  the  right  to  liave  issues  sent 
from  the  orphans'  court  of  Baltimore  city 
to  a  court  of  law,  under  sections  224  and 
227  of  article  93  of  the  Code  of  Public  Laws 
of  Maryland. 

It  1>  admitted  in  the  agreement  filed  as  to 
the  record  that  Rebecca  E.  Sloan,  the  moth- 
er of  the  parties  to  this  proceeding,  died 
leaving  a  last  will  and  testament,  duly  ad- 
mitted to  probate,  and  that  letters  testamen- 
tary thereunder  were  granted  to  Fisher  Sloan, 
the  appellant,  and  Elizabeth  B.  Sloan,  one 
of  the  appellees,  who  were  named  as  ex- 
ecutors of  said  will;  that  they  both  dul.v 
qualified  as  executors,  being  excused  by  the 
will  from  giving  bond,  and  complying  with 
the  statute  by  giving  bond  for  $200;  that 
the  testatrix  by  the  first  three  clauses  of 
her  will,  provided  for  the  payment  of  her 
debts  and  funeral  expenses,  and  specifical- 
ly bequeathed  certain  articles  of  personal 
property  to  her  stepson,  George  F.  Sloan, 
and  to  her  two  daughters,  Isabella  H.  Sloan 
and  Mizabetb  B.  Sloan,  and  by  the  resid- 
uary clause  of  her  will  provided  as  follows: 
"Fourth.  All  the  rest  and  residue  of  my  es- 
tate, Including  all  debts  that  may  be  due  me 
at  the  time  of  my  death,  I  give  to  my  said 
two  daughters,  and  my  son,  Fisher  Sloan, 
to  be  equally  divided  between  them,  share 
and  share  alike." 

It  is  also  admitted  in  said  agreement  that 
an  inventory  was  returned  of  the  personal 
property '  of  the  decedent  to  the  Orphans' 
Court  of  Baltimore  City;  that  by  the  first 
administration  account,  copy  of  which  is  in 
the  record,  that  there  are  In  the  hands  of 
the  executors,  tuifect  to  distribution  under 
the  residuary  clause  of  said  will,  stocks, 
bonds,  and  cash  amounting  to  upwards  of 
$55,000;  that  said  agreement  should  take 
the  place  of,  and  be  in  lieu  of,  the  will,  In- 
ventory, and  administration  account,  wliicta 
It  was  agreed  should  be  omitted  from  the 
record;  and  that  the  evidence  adduced  be- 
fore the  orphans'  court  at  the  hearing  on 
June  12,  1911,  appears  in  the  record. 

Fisher  Sloan,  one  of  said  executors,  on 
March  16,  1910,  filed  the  following  list  of 
debts  due  the  estate  of  his  decedent: 

Obligation  of  Fisher  Sloan,  dated  Bal- 
timore, December  8,  1887,  due  on  de- 
mand, interest  payable  monthly $10,200 

(Interest  has  been  paid  on  the  above  to 
May  1,  1908.) 

Obligation  of  George  F.  Sloan  for  $10,- 
700,  dated  December  12,  1902,  where- 
on $2,700  has  been  paid 8,00( 

(Interest  has  been  paid  on  the  above  to 
January  1,  1910.) 

Whole  amount  of  debts  due  deceased. .  $18,20( 
CThe  usual  affidavit  being  attached.) 

Elizabeth  B.  Sloan,  coexecutor  with  Fisfa 
er  Sloan,  on  June  18,  1910,  excepted  to  tli 
above  Inventory,  on  the  ground :  (1)  Tbat  th 
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tndetitednesB  of  Fisher  Sloan  was  not  truly 
stated  therein,  in  that  the  interest  on  said 
sniD  of  $104200  had  not  been  paid  to  May  1, 
190S,  and  alleging  that  "she  was  informed 
and  believed  that  for  many  years  prior  to 
(lie  death  of  Rebecca  B.  Sloan  In  June, 
1908,  the  interest  of  $612  was  not  paid  an- 
unaUy  in  fall,  but  only  about  $400  annual- 
ly waa  paid  thereon,  and  that  for  three 
years  preceding  June,  1908,  the  annual  pay- 
molts  were  considerably  less  than  $400."  (2) 
Because  no  Indebtedness  was  returned  of 
the  flrm  of  George  F.  Sloan  &  Bro.  con- 
sisting of  said  Oeorge  F.  Sloan  and  Fisher 
Sloan,  and  that  she  was  informed  and  be- 
ilered  that  said  flrm  was  indebted  to  said 
Rebecca  H  Sloan  at  the  time  of  her  death 
and  still  was  so  indebted. 

On  June  23,  1910,  Fisher  Sloan  answer- 
ed said  exceptions,  alleging: 

m  That  his  said  obUgatton  of  |10,200  rep- 
resented that  amount  loaned  to  him  by  his 
mother  to  commence  business  in  1878;  that 
from  tbat  time  to  18S6,  he  paid  her  interest 
tkreon  at  the  rate  of  8  per  cent  per  annum; 
that  from  1886  to  1898  he  paid  her  interest 
thereon  at  tb^  rate  of  12  per  cent  per  an- 
nam;  and  that  from  1896  to  May  1,  1808,  be 
;«id  her  interest  thereon  at  the  rate  ot  0 
per  cent  per  annum. 

(2)  That  in  the  fall  of  1907,  he  bad  an 
acconntiag  with  his  mother  for  Interest  on 
Slid  obligation  down  to  January  1,  190S,  the 
amount  then  due  being  ascertained  to  be 
m2,  which  sum  was  then  and  there  entered 
in  a  memorandum  book  of  bis  mother's, 
tept  and  then  retained  by  her;  and  that  on 
January  1,  1906,  he  gave  his  mother  a 
'Aeck  for  $512,  in  full  for  aU  interest  to  that 
date,  being  so  written  in  the  body  of  said 
<*i^  and  which  dieck  she  held  at  the  time 
of  ber  death,  without  having  indorsed  the 
>ame,  being  influenced  by  the  false  statement 
of  the  exceptant  that  there  was  a  larger 
<imi  then  due  for  interest 

He  also  aUeged  that  on  April  2,  1908,  be 
:«id  his  mother  $102  for  Interest  thereoa 
•or  January  and  February,  1908,  and  that 
°i>  May  16.  1908.  he  paid  her  another  sum 
Kf  1102  for  interest  thereon  for  March  and 
^rO,  1008.  He  denied  all  the  allegations 
of  the  exceptant  as  to  the  Insufficiency  of 
Us  Ints^st  payments,  and  reiterated  his 
former  statements  as  to  overpayment  of 
'ittrest,  and  declared  that  if  the  settlement 
>tth  bis  motber  in  January,  1908,  was  re- 
i^ted  by  tfae  appellee,  and  it  was  Judicially 
determined  tbat  he  had  paid  interest  in  ex- 
'^  of  6  per  cent  per  annum  on  said  loan, 
^  reserved  the  right  to  claim  any  sum  su 
l*U  in  excess,  to  be  credited  on  the  prin- 
'inl  sum. 
9)  He  dolled  the  existence  of  any  indebt- 
tioess  from  the  flrm  of  Qeorge  F.  Sloan  & 
^.  to  his  mother,  and  filed  with  his  answer 
'  transcript  from  the  books  of  said  flrm, 
'Uch  he  allied  showed  payment  in  full  of 
:U  Indebtedness  that  had  ever  existed  from 


'  said  flrm  to  her.    On  Mardi  6,  1911,  Eliza- 
beth B.  Sloan,  as  one  of  the  executors  of  her 
mother,  returned  a  separate  list  of  debts  al- 
leged by  her  to  be  due  thf^  estate,  and  returned 
as  stated  by  her  in  compliance  with  order  of 
'  the  orphans'  court  dated  March  3,  191L    This 
I  list  of    debts  is  so  unusual  as  to  the  method 
I  of  statement,   that  It  is  given  In  full  as 
,  follows: 

I  An  biT«ntor7  of  all  the  debts  due  to  Robecca  K. 
Sloan,  late  of  Baltimore  city,  deceaited,  as  appears 
by  the  books  and  papers  Ie{t  by  Raid  deceased,  or 
which  have  come  to  the  knowledge  of  Bllzabetb  B. 

Sloan,  one  of  her  executors: 

1 

I  1.  Fisher  Sloan. 

Obligation  dated  Sth  December,  1887,  due  on 

demand  with  Interest  payable  monthly. .  110,100  00 
Interest  on   same  May  1,  1806,  to 

!     May  1,  190S. 11,836  M 

Less  payments. 40<  00 


Memorandnm.— A  check  was  given  by 
the  said  Fisher  Sloan  in  December,  INT, 
tor  1612.00,  which  check  is  in  possession  of 
counsel  of  the  executrix,  but  the  same  was 
not  used  by  Mrs.  Rebecca  E.  Sloan  be- 
cause It  contained  the  words  "being  inter- 
est in  full  to  Jan.  t  IMS." 
Interest    on   110,200.00   from   Jnly, 

1897,   to  May  1,  1906 )4,7M  00 

Supposed  to  have  paid  on  scconnt 

about  tMO.0O  a  year t,m  a 


1.4S2  00 


Add  Interest  on  tlO,200  from  May  1,  1906. 
Debit  balance  per  account  rendered  July, 
1897  


1.6(0  87 


627  SO 
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This  executrix  lielieyea  that  the  alMnre 
statement  does  not  Include  the  full  amount 
of  the  Indebtedness  of  the  said  Fisher 
Sloan  to  Mrs.  Rebecca  B.  eioan,  but  It  is 
as  accurate  as  she  is  now  able  to  make  It, 
and  she  believes  that  on  a  full  accounting 
between  said  Fisher  Sloan  and  the  said 
Ret>ecca  BL  Sloan  he  would  be  shown  to  be 
bidebted  In   a  larger  amount 

1  George  F.  Sloan. 

Obligation  for  $10,700.00  dated  December  IX 
1902  whereon  22,700.00  has  been  paid $  8,000  00 

Interest  paid  on  above  to  March  12,  1910. 
1.  Oeorge  F.  Sloan  4  Bro. 

Ditterence  In  settlement  in  1896  be- 
tween a  note  of  15,000  and  a  state- 
ment of  24,112.66  as  per  account 
rendered  by  Fisher  Sloan  July,  '97  2887  M 

Interest  on  portion  of  legacy  to  Mrs. 
Sloan  from  estate  of  James  Watt 
on  87,061.19.  July  1,  1897,  to  July  1. 
1899  846  a 

July  1,  1899,  to  September  28,  1899..    102  28 

On  $2,091.60.  September  28,  1899,  to 
January  81,  1902. 292  83 

Error  In  Alexander  Brown  A  Son's 
drafU   18  00 


The  Interest  on  the  Watt  estate  money 
amounting  to  81,141.tO,  it  found  to  be  an 
I  individual  liability  of  Fisher  Sloan  In- 
.  stead  of  a  flrm  liability,  would  decrease 
the  amount  of  Indebtedness  of  the  said 
Qeorge  F.  Sloan  ft  Bro.  and  increase  the 
amount  of  the  Indebtedness  of  Fisher 
Sloan  individually. 


'  1 1.146  92 


Total  823,967  10 

[Signed]  BUzabetb  B.  Sloan, 

One  of  the  Bxecutors  of  Rebecca  E.  Sloan. 
Sworn  to  in  open  court  March  6th,  1911. 

Howard  W.  Jackson, 
Beglster  of  WilU  tor  Balto.  aty. 
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Fisher  Sloan  filed  exceptions  to  this  sep- 
arate list  of  debts  on  April  27,  1910,  deny- 
ing: First.  That  there  was  any  debt  due 
from  him  to  his  mother,  because  It  appear- 
ed from  a  statement  and  account  filed  by 
blm  with  his  exceptions,  that  upon  a  prop- 
er accounting  for  orerpayments  at  excessive 
rates  of  interest  upon  said  loan  of  $10,200, 
there  was  due  him  from  the  estate  of  his 
mother  the  sum  of  $9,025.99,  for  which  sum 
he  had  proved  a  claim.  Second.  That  there 
was  any  debt  due  from  George  F.  Sloan  to 
his  stepmother,  because  upon  a  like  proper 
accounting  upon  said  debt  of  $8,000,  for  ex- 
cessive interest,  th^re  was  a  considerable 
sum  due  to  said  Oeorge  F.  Sloan,  for  which 
sum  he  had  duly  proved  a  claim.  Third. 
That  there  was  anything  whatever  due  to 
the  estate  of  his  mother  by  the  firm  of 
George  F.  Sloan  ft  Bro. 

Thereupon,  Elizabeth  B.  Sloan,  on  April 
28, 1911,  filed  a  petition  praying  that  the  fol- 
lowing issues  be  sent  to  the  superior  court 
of  Baltimore  city:  (1)  "Was  Fisher  Sloan, 
one  of  the  executors  of  Rebecca  E.  Sloan,  In- 
debted to  the  said  Rebecca  E.  Sloan  at  the 
time  of  her  death  on  June  26,  1908?"  (2) 
"If  the  verdict  of  the  Jury  should  be  in  the 
affirmative  on  the  first  issue,  what  is  the 
amount  of  the  indebtedness  of  the  said  Fish- 
er Sloan  to  the  estate  of  the  said  Rebecca  EL 
Sloan  at  the  date  of  your  verdict?" 

Fisher  Sloan,  in  ^is  own  right,  and  as 
one  of  the  executors  of  Rebecca  E.  Sloan, 
answered  said  petition,  repeating  his  denial 
of  Indebtedness  to  said  estate  and  his  aver- 
ment that  upon  a  proper  accounting  said  es- 
tate was  indebted  to  him  as  shown  by  his 
claim  proved.  He  also  averred  that  he  took 
one-third  of  his  mother's  residuary  estate, 
which  was  large,  and  that  should  it  appear 
he  did  owe  any  snm  to  her  estate,  the  or- 
phans' court  would  have  power  to  deduct 
such  sum  from  his  share  of  said  estate,  and 
he  offered  to  submit  the  question  of  his  in- 
debtedness to  said  orphans'  court,  in  ac- 
cordance with  his  previous  offer,  and  the 
expressed  willingness  of  petitioners  to  ac- 
cept said  offer,  from  which  position  the  peti- 
tioners had  since  withdrawn.  He  also  alleg- 
ed he  was  advised  that  it  was  not  a  proper 
case  for  issues,  and  prayed  that  the  petition 
therefor  be  dismissed. 

On  June  12,  1911,  the  record  shows  the 
following  proceedings  in  the  orphans'  court, 
viz.:  "Tried  before  Justices  Block,  Gaither 
and  Dunn."  ' 

June  12,  1011.  -•  •  *  Petition  read 
and  opening  statemrait  made  on  behalf  of 
petitioners  by  Mr.  Hisky.  Answer  read  and 
opening  statement  made  on  behalf  of  re- 
spondents  by  Mr.  Gosnell.  Mr.  Hlsky:  We 
ask  your  honor  to  consider  the  list  of  debts 
returned  by  Mr.  Fisher  Sloan  and  filed  In 
this  court  March  31,  1910  (reading  Inventory 
of  debts  returned  by  Fisher  Sloan,  one  of 
the  ttzecutors  supra).    •    •    •    Also  list  of 


debts  returned  by  Ellsabetb  B.  Sloan,  on« 
of  the  executors  (supra)  read." 

Mr.  Hlnkley,  of  counsel  for  petitioners,  was 
then  sworn  on  behalf  of  the  petitioners,  tbe 
subject  of  his  examination  and  cross-exami- 
nation being  the  negotiations  for  the  trial  ol 
all  matters  between  the  parties,  before  the  or- 
phans' court,  but  It  is  uifnecessary  to  state  tbis 
testimony  in  detail.  The  orphans'  court  order- 
ed the  Issues  submitted  by  the  petitioners 
to  be  sent  to  the  superior  court  of  Baltimore 
city  for  trial,  and  this  appeal  is  from  that 
order. 

t1]  The  appellant  contends:    (1)  That  the 
appellees  waived  the  right  to  Issues  in  this 
case,  if  such  right  ever  existed,  by  going  In- 
to the  trial  of  the  case  before  the  orphans' 
court,  and  offering  evidence  tending  to  prove 
the  indebtedness  they  alleged.    (2)  That  the 
second  issue  could  in  no  event  be  properly 
submitted  to  a  Jury  because  it  requires  the 
Jury  to  find  what,  if  any,  indebtedness  exists 
at  the  date  of  their  verdict,  which  would  re- 
quire them  to  determine  not  only  the  ques- 
tion of  Indebtedness,   but  all   questions  in- 
volved in  the  ascertainment  of  the  amount 
of  the  appellant's  share  of  his  mother's  es- 
tate.   (3)  That  It  would  be  idle  to  submit  the 
second  issue  to  a  jury,  because  the  appel- 
lant could  not  be  required  to  Introduce  the 
question  of  usury,  and  as  that  question  could 
be  gone  into  by  the  orphans'  court  after  the 
transmission   of   the   verdict,   the  Judgment 
rendered  by  the  orphans'  court,  upon   the 
presentation  of  that  question,  might  nullify 
the  verdict,  and  certainly  would  do  so,  if 
the   appellant   should   establish    the    usury 
claimed  since  the  result  would  be  to  show 
that  the  estate  was  largely  Indebted  to  blra. 
(4)  That  the  orphans'  court  is  wlthoht  Jurisdic- 
tion to  order  the  submission  of  these  Issues, 
because,  whatever  the  indebtedness   of  the 
appellant  may  be.  If  any,  it  has  under  the 
explicit  bequest  In  the  residuary  clause  of 
Mrs  Sloan's  will  vested  in  the  appellant  and 
the  appellees,  and  as  the  record  shows  that 
all  debts  have  been  paid,  and  the  administra- 
tion of  the  estate,  so  far  as  the  orphans' 
court  is  concerned,  has  been  fully  completed. 

In  the  view  which  we  take  of  this  case,  it 
will  not  be  necessary  to  consider  any  otber 
contention  than  the  last  The  agreement  be- 
fore mentioned  expressly  admits  "that,  by 
the  first  administration  account  filed  liereln. 
it  appears  that  there  are  in  the  hands  of  the 
executors,  guhject  to  distribution  under  the 
residuarv  clause  of  the  will  of  ttie  said  Rebec- 
ca E.  Sloan,  deceased,  stocks,  bonds  and  casb 
amounting  to  upwards  of  $55,(X)0."  Tills  ia 
in  addition  to  any  Indebtedness  due  her  f  rotu 
the  appellant,  but  by  the  residuary  clausi 
of  the  will  she  gave  direotly  to  her  tlir«« 
children,  not  only  the  stocks,  bonds  and  cast 
above  mentioned,  but  also  all  debts  dne  ai 
her  death.  It  necessarily  follows  froxn  tin 
admission  that  the  stocks,  bonds,  and  casi 
are  now  subject  to  distribution,  that  all  oosti 
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of  adminlBtratton,  and  all  debts  due  from 
the  estate  have  been  paid,  and  the  only  thing 
to  be  done  by  the  executors  is  to  dellTer  to 
each  of  the  legatees  one-third  part  of  the  es- 
tate, all  of  which  Is  now  ready  for  distribu- 
tloD.    The  situation  is  precisely  the   same 
(all  debts  of  the  estate  being  paid)  as  if 
the  had  specifically  bequeathed  to  her  three 
Children  the  debt  due  her  by  the  appellant 
It  the  time  of  her  death,  together  with  the 
Btocks,  bonds,  and  cash   mentioned  in  the 
agreement     In   this   situation   one-third   of 
tnj  Indebtedness  of  the  appellant  is  extin- 
gnished  by  the  gift  to  him,  and  one-third  is 
Tested  In  each  of  the  apijellees,  their  right 
and  title  thereto  being  complete  without  any 
order  or  action  by  the  orphans'  court     In 
Kent  T.  Somerrell,  7  Gill  &  J.,  265,  a  tes- 
tator bequeathed  to  Sarah   H.,   Susan   and 
Ann  SomoiTell,  a  single  bill  for  $1,669,  ex- 
ecDted  to  him  by  Thomas  T.  Someryell,  who 
was  made  execator  of  the  will.    He  deliver- 
ed the  single  bill  to  the  legatees,  who  as- 
signed it  In  writing  to  John  Somervell,  and 
he  assigned  It  to  Kent,  the  appellant,  who 
brought  salt  thereon  against  the  maker,  not 
as  execator,  bot  in  his  individual  capacity. 
The  conrt  below  sustained  a   demurrer  to 
the  declaration,  but  the  Judgment  thereon 
was  reversed  in  the  Conrt  of  Appeals,  Chief 
lodge  Buchanan,  saying:   "A  bequest  by  the 
obligee  of  a  single  bill  is  an  Inchoate  trans- 
fer of  the  blU  in  writing,  by  a  person  au- 
thorized to  make  it,  which,  when  assented  to 
by  the  executor,  is  made  perfect,  and  vests 
at  law,  in  the  legatee,  the  bona  fide  title, 
or  Interest  in  tie  bill,    •    •    •    and  gives  to 
the  legatee   the  right  to  sue  in  his  •o^m 
name." 

[}]  The  assent  of  the  executor  Is  for  his 
own  protection,  against  liability  to  the  extent 
of  the  assets,  for  the  debts  of  the  testator 
iClark  V.  Sandrock,  113  Md.  426,  77  AU. 
M).  and  an  admission  that  the  estate  in 
hand  Is  subject  to  distribution  is  an  ad- 
mission that  all  debts  are  paid,  and  a  prac- 
tical assent  to  the  bequest 

In  Handy  v.  Collins,  60  Md.  246,  45  Am. 
Bep.  TE,  this  court  said:  "Where  there  is 
a  specific  bequest  of  an  individual  bond  or 
Bote,  the  sole  duty  of  an  executor  in  regard 
to  it,  where  the  money  upon  it  Is  not  needed 
for  other  exigencies  of  the  estate,  is  to  give 
l>ls  assent  to  the  legacy  and  deliver  the  in- 
strofflent  to  the  legatee.  By  such  assent 
*nd  delivery  the  legatee  is  vested  with  the 
i^ght  to  sue  upon  the  obligation  in  his  own 
name." 

In  Biays  r.  Boberts,  68  Md.  510,  13  Aa 
5W,  the  case  was  this:  Judge  A.  C.  Magm- 
<ler  died  Intestate  in  1853,  leaving  two  sons 
and  two  daughters.  His  son,  John,  admln- 
l^ered  on  his  estate,  and  his  final  account 
I«ssed  in  1858,  showed  a  balance  of  $5,907 
for  distribution.  John  died  in  1886,  leaving 
•^1  Ws  property  to  his  wife,  and,  his  execn- 
t«n  renouncing,  letters  of  administration 
vei«  granted  to  Jos.  E.  Boberts.    One  of, 


Judge  Magrnder's  daughters,  Mrs.  Biays, 
having  died,  the  appellant,  her  son,  admin- 
istered upon  her  estate,  and  as  such  admin- 
istrator, filed  a  bill  In  equity  in  his  own 
behalf,  and  of  the  other  distributees  of  his 
grandfather's  estate,  against  the  adminis- 
trator of  John.  To  this  bill  a  demurrer  was 
sustained,  and  the  order  was  affirmed  on  ap- 
peal. Judge  Miller  saying:  "The  passage  of 
this  final  account  (by  the  administrator  of 
Judge  Magr^lder)  was  a  complete  settlement 
of  his  administration  so  far  as  the  orphans' 
court  was  concerned.  Qe  was  not  obliged 
to  state  a  distribution  account,  or  make  dis- 
tribution under  the  supervision  of  that  courts 
though  he  cotdd  have  done  so,  if  he  had 
chosen  to  protect  himself  and  his  bond  by 
adopting  that  course.  The  law  required 
him  to  make  distribution,  but  he  could  have 
made  it  in  pals  without  the  order  of  any 
court,  if  he  chose  to  take  the  risk  of  paying 
the  right  amount  to  the  right  parties.  Connor 
T.  Ogle,  4  Md.  Ch.  460;  Donaldson  v.  Raborg, 
28  Md.  55.  As  soon  as  this  final  account  was 
passed,  the  parties  entitled  to  shares  of  the 
surplus  thereby  shown  to  exist,  could  at  once 
have  demanded  the  same,  and  If  he  had  re- 
fused or  neglected  to  pay,  could  immediately 
have  brought  an  action  at  law  against  the 
administrator  individually,  or  have  institut- 
ed suit  upon  his  administration  bond  to 
recover  their  respective  shares.  Such  suits 
by  parties  entitled  to  distributive  shares  are 
of  common  occurrence  in  our  courts.  Shrlv-^ 
er  V.  State,  to  Use  of  Relster,  65  Md.  282, 
4  Atl.  679." 

In  Crean  v.  McMahon,  106  Md.  507,  68  Atl. 
265,  14  L.  R.  A.  (N.  S.)  798,  Which  was  an 
action  of  ejectment  for  leas^old  property 
specifically  bequeathed  to  A.  for  life,  with 
remainder  to  his  issue,  the  title  of  the  lega- 
tee and  the  remainderman  was  held  valid 
where  possession  was  taken  with  the  assait 
of  the  executor,  and  it  was  held  not  necessary 
to  show  that  the  property  had  been  dis- 
tributed to  the  legatee  under  an  administra- 
tion account  by  the  orphans'  court  In  that 
case  the  following  passage  from  an  opinion 
by  Judge  Boblnson  in  Matthews  v.  Turner, 
64  Md.  109,  21  AtL  224,  was  cited  and  ap- 
plied: "The  title  of  a  legatee  to  property 
specifically  bequeathed  does  not  depend  upon 
the  inventory  returned  by  the  executor,  nor 
does  it  necessarily  depend  upon  the  orders 
of  the  orphans'  court  By  the  will  Itself,  the 
legatee  gets  an  Inchoate  title,  and  when  the 
debts  are  paid,  and  the  executor  assents  to 
the  delivery  of  the  property  to  the  legatees, 
the  title  is  thereby  perfected.  Nothing  more 
is  necessary,  and  upon  the  title  thus  perfect- 
ed, the  legatee  may  maintain  an  action  of 
ejectment  if  the  property  be  leasehold,  or 
an  action  of  trover  for  the  conversion  of 
personal  property." 

The  case  now  before  us  falls  directly  with- 
in the  principles  decided  in  the  cases  cited 
above,  and  is  in  perfect  analogy  with  Kent 
V.  Somervell,  as  to  the  facts.    The  appellant,. 
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Fisher  Sloan,  la  alleged  to  have  been  indebt- 
ed upon  his  certain  obligation  to  Rebecca  E. 
Sloan  at  her  death,  as  Thomas  T.  Somervell 
was  indebted  to  John  Somervell  upon  his 
own  obligation.  Each  was  made  executor  of 
the  will  of  the  decedent  The  obligation  of 
each  was  bequeathed  to  certain  legatees,  and 
in  each  case  the  assent  of  the  executor  or 
executors  has  been  given.  In  each  case  the 
maker  of  the  obligation  so  bequeathed  has 
become  personally  and  indlvlduaily  liable  to 
an  action  at  law  by  the  legatees  of  that  ob- 
ligation to  recoyer  their  respective  shares 
thereof.  There  is  no  question  here  of  a 
suit  by  one  executor  or  administrator  against 
another,  as  in  Beale  v.  Hllleary,  1  Md.  186, 
54  Am.  Dec.  649.  Fisher  Sloan's  one-third  of 
this  obligation  is  extinguished  by  operation 
of  law,  and  the  two  appellees  can  recover 
from  him  individually  at  law  their  respec- 
tive third  parts. 

[3]  The  qnestion  of  the  executor's  right  to 
commissions  on  any  indebtedness  of  the  ap- 
pellant could  only  operate  to  the  prejudice 
of  the  appellees  as  they  would  be  obliged  to 
contribute  two-thirds,  while  the  appellant 
would  recelTe  one-half  of  that  amount  But 
if  raised.  It  would  be  a  proper  question  for 
consideration  in  determining  the  amount  due 
the  appellees,  if  any. 

For  the  reasons  stated,  the  order  will  be 
reyersed,  but  without  remanding,  as  we  hold 
this  Is  not  a  proper  case  for  issues. 
0  Order  reversed,  with  costs  to  the  appellant^ 
above  and  below. 


MATOB  AND  CXJUNCIL  OF  CITY  OF 
EASTON  y.  TURNER  et  al. 

(Court  of  Appeals  of  Ifaryland.    Jan.  9, 1912.) 

1.  In jTJNCTioK      (I     1T2*)  —  Dissolution  — 
Pleadino. 

Where  a  motion  to  dissolve  an  injunction 
is  heard  upon  the  lull,  answer,  and  evidence, 
and  the  bul  makes  a  case  for  plaintiffs,  the 
injunction  will  not  be  disBolved  upon  the  evi- 
dence if  the  equity  of  the  bill  is  not  denied  by 
the  answer,  so  that  where  the  biU  in  a  suit  to 
enjoin  a  city  from  constructing  drains  on  a 
certain  street  showed  that  the  city  proposed 
to  make  the  gutters  so  deep  in  carrying  out 
its  plan  of  diverting  and  concentrating  the  wa- 
fer from  other  streets  into  that  street  wliicb 
was  admittedly  an  improper  plan  that  the  trees 
would  be  injured  or  destroyed,  all  of  which 
was  practically  admitted  in  the  answer,  de- 
fendant could  not,  without  amending  the  an- 
swer, have  the  injunction  dissolved  on  a  show- 
ing that  the  deepening  of  the  gutters  was  a 
part  of  a  general  scheme  to  grade  the  street, 
and  hence  was  authorised. 

[Eid.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  i|  374-384 ;   Dec.  Dig.  f  172.»] 

2.  MtJNICIPAl        CORPOHAWONS        ({        663*)  — 

RiOHTS     OF     Pbopebtt     Ownbbs -;- Shadk 

Tbeeb. 

The  courts  will  restrain  the  unnecessary 
destruction  by  a  city  of  trees  belonging  to  pri- 
vate owners,  and  not  constituting  a  nuisance, 
though,  if  the  general  plan  of  street  improve- 
ment requires  that  shade  trees  be  destroyed. 


the  city  cannot  be   enjoined  from  destroying 
them. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1438-1440;  Dec. 
Dig.  S  663.*] 

3.  MUNICIPAI,       COBPOBATIOMS       (|       063*)  — 

Stbexis  — Shade  Tbexs  —  DEsiBuonoN  bt 

Cmr. 

A  municipality  slionid  not  unnecessarily  or 
recklessly  injure  shade  trees  in  the  street  be- 
longing to  abutting  owners  and  should  give  the 
owners  the  opportunity  to  remove  them,  or, 
if  possible  without  interfering  with  the  proper 
use  of  the  highway,  should  protect  them. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1438-1440;  Dec. 
Dig.  {  663.*] 

Appeal  from  Circnlt  Goart,  Talbot  Coun- 
ty; James  A.  Pearce,  Wm.  H.  Adkins,  and 
Philemon  B.  Hopper,  Judges. 

Suit  by  J.  Frank  Turner  and  others 
agalast  the  Mayor  and  Council  of  City  of 
Easton.  From  a  decree  for  plaintiCTs,  de- 
fendant appeals.    Affirmed. 

Argued  before  BOTD,  C.  J.,  and  BURKE, 
THOMAS,  and  STOCKBRIDOE,  JJ. 

Wm.  Mason  Shehan  and  James  G.  MulU- 
kln,  for  appellant  J.  Frank  Turner,  for 
appellees. 

BOTD,  C  J.  The  bill  in  this  case  was 
filed  by  the  appellees  and  Samuel  Norrla 
against  the  appellant,  but  subsequently  It 
was,  with  leave  of  the  court,  dismissed  as  to 
Mr.  Norris  without  prejudice  to  the  other 
plaintiffs.  It  prayed  for  an  Injunction  to 
prohibit  the  appellant  from  the  construction 
of  drains  and  curbing  on  Goldsborougb 
street  between  Harrison  and  Hanson  streets. 
In  Easton,  in  the  manner  proposed  as  set 
out  in  the  bill,  and  from  draining  the  wa- 
ter of  Dover,  Harrison,  and  Washington 
streets  over  and  upon  that  part  of  Golds- 
borough  street,  and  from  cutting  down  or 
in  any  manner  injuring  the  shade  and  orna- 
mental trees  on  it  A  preliminary  Injunc- 
tion was  granted,  and,  after  filing  its  an- 
swer, the  defendant  made  a  motion  to  dis- 
solve It  On  April  11,  1911,  a  decree  was 
passed  making  the  Injunction  perpetnal,  and 
the  mayor  and  council  were  "perpetually  en- 
Joined  from  draining  the  water  on  Dover, 
Washington,  and  Harrison  streets  into 
Goldsborougb  street  as  originally  proposed 
by  Ordinance  No.  198,  and  from  so  lowering 
the  curb  and  gutters  on  Goldsborougb  street 
as  to  destroy  or  to  injure  In  any  manner 
the  trees  on  said  street  between  Harrison 
and  Hanson  streets  In  said  town  of  Easton." 
This  appeal  was  taken  from  that  decree. 

The  bill  and  answer,  when  taken  In  con- 
nection with  subsequent  events,  most  to  a 
great  extent  dispose  of  this  appeal,  notwith- 
standing a  large  amount  of  testimony  was 
taken.  The  theory  of  the  bill  was  that  the 
defendant  (appellant)  was  about  to  divert 
large  quantities  of  surface  water  from  Its 
natural  and  usual  course,  direct  its  flt>w 
along  certain  streets  until  it  reached  the 
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•'orner  ot  Harrison  and  Ooldsborougb 
streets,  and  then  conduct  it  in  an  open  drain 
on  Goldsborough  street  to  Turner's  alley, 
tbence  in  a  stream  flowing  across  the  prop- 
erty of  the  complainants  Tomer  and  Jump. 
It  is  alleged  that,  in  order  to  conduct  the 
greatly  increased  yolume  of  water  down 
Goldsborough  street  between  Harrison  and 
Hanson  streets,  It  would,  according  to  the 
plans  of  the  town,  be  necessary  to  deepen 
the  drains  from  12  to  16  inches,  and,  in 
order  to  secure  a  proper  foundation  for  the 
drains,  it  would  be  necessary  to  dig  down  18 
Inches  below  the  bottom  of  them,  thus  mak- 
ing cuts  in  the  sides  of  Goldsborough  street 
to  the  depth  of  34  inches,  and  that  the  cut- 
ting of  the  drains  would  necessarily  be  very 
injurious  to,  if  not  entirely  destructive  of, 
the  trees  on  the  sidewalks.  While  the  an- 
swer does  not  admit  that  the  defendant  pro- 
posed to  drain  the  water  precisely  as  the 
plaintiffs  alleged,  it  does  In  effect  admit  a 
diversion  of  it  from  its  accustomed  flow,  its 
concentration  and  Increased  volume,  and 
emptying  it  into  the  drain  running  through 
the  Turner  and  Jump  properties.  It  says 
that:  "In  order  to  secure  a  proper  drainage 
of  the  water  along  said  Goldsborough  street, 
It  1b  necessary  to  change  and  deepen  the 
drains  upon  each  side  of  said  street,  but 
<tbey)  neither  admit  nor  deny  the  depth  al- 
leged to  be  necessary"  In  the  bill.  They  nei- 
ther admit  nor  deny  the  injuries  which  the 
bill  alleges  the  trees  will  sustain,  by  reason 
of  the  drains  being  made  so  deep,  in  order 
to  carry  off  the  large  quantity  of  water. 
The  blU  was  filed  on  August  12,  1909,  and 
the  answer  on  September  1st  of  that  year. 
What  is  spoken  of  as  Besolution  or  Ordi- 
nance 198,  which  had  been  passed  by  the 
mayor  and  council,  seems  to  have  given  rise 
to  the  trouble.  On  December  21,  1910,  an 
agreement  of  solicitors  was  filed,  by  which 
It  was  agreed  that  the  defendant  had  put 
in  a  storm  sewer  for  the  accommodation  of 
the  water  which  was  originally  intended  by 
Resolution  198  to  pass  down  Goldsborough 
street  and  down  the  culvert  between  Foun- 
tain's and  Turner's  properties  into  the 
stream.  The  present  mayor  testified  that 
he  did  not  know  what  that  resolution  was 
ontU  about  the  time  the  testimony  was  be- 
ing taken  in  this  case,  and  as  he  did  not 
believe  tliat  was  the  scheme  proposed  by  the 
engineers  who  had  made  the  plans  several 
;eai8  before,  and  as  he  was  opposed  to 
carrying  out  that  resolution,  he  recommend- 
ed its  repeal  which  was  duly  done. 

The  storm  sewer  in  the  opinion  of  the 
lower  court  relieved  the  difiicuKy  at  present 
u  to  the  diversion  of  the  water,  and  it  said 
that,  if  it  proved  Inadequate  and  resulted  In 
flooding  the  plaintiffs'  properties,  they  could 
then  apply  for  an  injunction  under  the  prin- 
ciples announced  in  Guest  v.  Church  HIU,  90 
Md.  689,  45  AtL  882.  There  would  seem  to 
t«  but  little  room  for  doubt  that  the  plan  as 


proposed  when  the  bill  was  filed  might  have 
resulted  disastrously  to  the  plaintiffs,  and 
the  appellant  practically  admits  by  its  ac- 
tion that  it  was  not  a  proper  plan.  Under 
the  drcTunstances,  there  can  be  no  ground 
for  complaint  of  the  part  of  the  decree  that 
enjoined  the  defendant  from  draining  the 
water  as  proposed  by  Ordinance  No.  198, 
and  that  is  not  now  urged.  It  is  strenu- 
ously contended,  however  (1)  that  the  court 
has  no  power  to  Interfere  with  the  exercise 
of  the  sound  Judgment  and  discretion  of 
the  municipal  authorities  as  to  the  grading, 
draining,  and  paving  of  the  streets,  inas- 
much as  it  is  empowered  by  the  Legislature 
to  act;  and  (2)  that,  if  the  court. is  ordi- 
narily possessed  of  such  right,  it  should  not 
have  interfered  in  this  case.  As  the  case  is 
presented  by  the  pleadings,  the  only  reason 
for  digging  the  drains  or  gutters  on  Golds- 
borough street  so  deep  was  to  carry  off  the 
large  quantity  of  water  which  the  appellant 
proposed  to  divert  from  its  regular  course, 
and  to  turn  into  that  street  The  bill  so  al- 
leges and  the  answer  in  effect  admits  it. 
Inasmuch,  then,  as  that  plan  has  been  aban- 
doned, and  It  is  practically  admitted  to  have 
been  an  improper  one,  in  so  far  as  the  dis- 
position of  the  water  is  concerned,  it  would 
seem  to  be  clear  that,  when  this  case  came 
before  the  court  on  the  motion  to  dissolve, 
there  was  nothing  which  it  cotild  properly 
do  but  continue  the  injunction. 

[1]  It  is  said  in  Miller's  Eq.  ^roc.  708: 
"When  the  motion  to  dissolve  is  heard  upon 
bill,  answer,  and  testimony,  and  the  bill 
shows  a  case  entitling  the  plaintiff  to  an 
injunction,  the  Injunction  will  not  be  dis- 
solved If  the  equity  of  the  bUl  is  not  denied 
by  the  answer.  The  defendant  cannot  rely 
upon  the  testimony  for  the  purpose  of  de- 
nying or  disproving  the  equity  stated  in  the 
bill,  where  the  answer  is  not  a  sufilcient  de- 
nial of  the  equity" — citing  Hamilton  v. 
Whltridge,  11  Md.  128,  69  Am.  Dec.  184; 
Bouldin  V.  Mayor,  etc.,  of  Baltimore,  16 
Md.  18. 

At  the  time  the  bill  and  answer  were  filed, 
according  to  the  allegations  of  the  bill  and 
the  practical  admissions  of  the  answer,  It 
was  proposed  to  make  the  gutters  so  de^ 
that  the  trees  would  be  injured  or  destroyed 
In  order  to  carry  out  the  plan  of  diverting 
and  concentrating  the  water,  which  was  con- 
fessedly an  improper  plan,  and  has  been 
abandoned.  There  is  no  other  reason  given 
In  the  answer  for  making  the  gutters  so 
deep.  It  is  not  permissible  for  the  appellant 
to  change  its  position  under  the  pleadings, 
as  they  stood  without  amendment,  and  con- 
tend that,  although  the  answer  admits  that 
the  object  in  changing  and  deepening  the 
drains  was  to  carry  off  the  water  which  was 
to  be  brought  to  and  conducted  down  Golds- 
borough street,  it  could  still  justify  its  pro- 
posed action  in  deepening  the  gutters  be- 
cause that  is  a  part  of  a  general  scheme  to 
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grade  tbe  streets.  If  the  reason  given  In 
the  answer  for  doing  wbat  would  probably 
have  Injured,  and  possibly  bare  destroyed, 
tbe  trees  was  tbe  true  one,  tben,  wben  tbe 
plan  was  abandpned,  tbe  reason  ceased.  As 
was  said  by  tbe  court  below:  "Tbe  only  ne- 
cessity alleged  by  the  defendant  for  lower- 
ing the  curb  and  gutters  on  Ooldsborougb 
street  to  tbe  extent  contemplated  by  the 
plan  of  WlUlams,  Proctor,  and  Potts  was  to 
enable  the  corporation  to  pass  down  that 
street  all  the  water  to  be  collected  at  Har- 
rison and  Goldsborough  streets ;  and,  as  the 
change  of  plan  now  proTldes  for  passing  all 
that  water  north  on  Harrison  street  to  the 
stream  at  tbe  end  of  that  street,  there  is 
now  no  existing  necessity  wIiateTer  for 
changing  the  grade  as  contemplated  by  that 
plan." 

How  far  courts  can  or  ought  to  Interfere 
with  a  municipality  which.  In  grading  or 
paving  a  street.  Is  about  to  destroy  or  seri- 
ously injure  shade  trees  on  the  sidewalk  of 
an  abutting  owner,  is  a  question  of  some 
delicacy,  and  not  always  easily  determined 
so  as  to  avoid  doing  Injury  either  to  the 
public  or  to  such  owner,  but,  wben  there  is 
clearly  no  necessity  for  such  destruction  or 
injury,  the  law  of  this  state  is  well  settled. 
In  Frostburg  v.  Wlneland,  08  Md.  230,  56 
Att.  811,  64  L.  R.  A.  627,  1  Ann.  Cas.  783, 
tbe  bill  admitted  tbe  right  of  the  mayor 
and  council  to  improve  the  streets,  to  re- 
pave  or  change  the  width  of  tbe  sidewalks 
or  the  curbing,  but  charged  that  the  plan 
adopted  was  a  wholly  unnecessary,  unreason- 
able, unjust,  and  arbitrary  one.  The  mu- 
nicipality by  ordinance  bad  declared  that 
two  trees  of  Wineland  were  a  nuisance  and 
an  obstruction  to  the  paving  and  curbing  of 
the  street,  and  had  Instructed  the  street  com- 
missioner to  remove  them.  An  injunction 
granted  below  was  sustained  by  this  court 
Judge  Briscoe,  in  delivering  the  opinion,  said: 
"The  law  has  been  settled  in  this  state,  since 
tbe  case  of  Alberger  v.  Mayor,  etc.,  of  Bal- 
timore, 64  Md.  7,  20  AO.  088,  that  where 
the  Legislature  confers  the  power  on  a  mu- 
nicipality. In  general  terms,  to  provide  by 
ordinance  for  paving  or  repavlng  the  streets, 
the  discretion  exercised  by  the  city  council 
in  regard  to  tbe  propriety  or  necessity  of 
tbe  Improvement  provided  by  the  ordinance 
cannot  be  controlled  by  the  courts,  except 
where  the  power  is  exceeded  or  fraud  Is 
charged,  and  shown  to  exist,  or  where  there 
has  been  a  manifest  Invasion  of  private 
rights."  And  he  concluded  the  opinion  by 
saying:  "The  general  doctrine,  as  stated  by 
the  appellee  in  his  brief,  cannot  be  denied 
tliat  a  dty  which  is  Invested  with  power  to 
regrade  and  repave  a  street  can  determine 
upon  the  expediency  and  necessity  of  so  re- 
grading,  and  upon  the  kind  of  pavement  to  be 
used,  free  from  the  interference  of  a  court 
of  equity;  but.  If  a  municipality  in  doing  an 
act  of  tiiat  kind  arbitrarily  or  unnecessari- 


ly undertakes  to  destroy  private  property 
which  Is  not  a  nuisance,  it  then  undertalca 
to  do  an  act  beyond  its  delegated  power, 
and  those  acts  are  within  the  corrective  pow- 
ers of  a  court  of  equity." 

[2]  That  case  clearly  recognized  the  right 
of  the  court  to  interfere  when  a  municipal- 
ity unnecessarily  undertook  to  destroy  trees 
whicb  were  private  property  and  did  not 
constitute  a  nuisance,  and  it  resulted  in  the 
municipality  being  required  to  build  the 
curb  to  each  side  of  the  trees  and  let  the 
trees  remain.  Such  being  the  decision  of 
this  court,  we  cannot  hesitate  to  say  that  in- 
asmuch as  it  is  clearly  shown  tliat  there  Is 
no  necessity  for  injuring  these  trees  for  the 
purpose  for  which  it  was  alleged,  and  in  ef- 
fect admitted,  the  work  was  to  be  done,  the 
injunction  was  properly  continued,  and  we 
are  therefore  of  the  opinion  that  the  decree 
must  be  affirmed.  Inasmuch,  however,  as 
the  record  discloses  that  the  town  of  Easton 
has  begun  a  general  plan  of  improving  the 
grades  of  certain  of  its  streets,  which  In- 
cludes Goldsborough  street,  we  deem  It  prop- 
er to  add  that' the  decree  continuing  this  in- 
junction, being  affirmed  for  the  reason  we 
have  stated,  must  not  be  construed  to  pro- 
hibit the  appellant  from  grading  this  street 
nnder  a  general  plan  of  Improvement  adopted 
or  to  be  adopted,  even  if  in  the  execution  of 
such  plan  it  becomes  necessary  to  so  lower 
the  gutters  or  drains  along  that  street,  or  to 
80  curb  it,  as  will  injuriously  aftect  tbe  trees 
on  it  If  such  an  effect  can  reasonably  l>e 
avoided,  the  municipal  authorities  should  not 
"arbitrarily  or  unnecessarily"  destroy  or  In* 
Jure  tbe  trees,  but  if  a  general  plan  for  the 
Improvement  of  this  and  neighboring  streets 
can  only  be  properly  carried  out  by  adoiit- 
Ing  a  grade  that  will  necessarily  injure  the 
trees,  then,  although  it  Is  to  be  regretted.  It 
cannot  be  interfered  with  by  the  court 
Trees  on  residence  streets  are  ornamental, 
useful,  and  sometimes  very  valuable,  but 
they  cannot  be  permitted  to  hinder  improve- 
ments authorized  by  the  Legislature,  if  made 
in  a  proper  and  reasonable  way,  and  it  la 
only  when  there  is  some  such  exertion  to 
the  general  rule  as  to  the  powers  of  courts  to 
control  municipalities  as  were  pointed  out 
in  Alberger's  Case,  or  Wlneland's  Case,  that 
they  will  interfere. 

[I]  Municipal  authorities  should  not  act 
ruthlessly  or  without  regard  to  the  Injuries 
likely  to  be  sustained  by  abutting  owners, 
and  it  is  a  wise  rule,  adopted  by  Some  courts. 
which  requires  them  to  give  an  owner  of 
trees  planted  in  the  highway  an  opportunity 
to  remove  tb^m,  or.  If  possible,  protect  and 
save  them,  if  that  can  t>e  done  without  inter- 
fering with  the  proper  use  of  the  highway. 
We  will  therefore  affirm  the  decree,  but  with 
the  understanding  that  this  injunction  is  not 
to  have  the  eCTect  of  prohibiting  the  defend- 
ant from  lowering  the  curb  and  gutters  on 
Goldsborough  street,  If  that  be  necessary  In 
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«an7lng  oat  a  general  plan  for  tlie  Improve- 
ment  of  the  streets.  Whether  or  not  the  de- 
fendant can  be  prohibited  from  ezecnting 
any  particular  plan  cannot  now  be  properly 
determined,  as  we  cannot  anticipate  what 
action  will  be  taken,  but  It  must  be  under- 
stood that  the  continuance  of  this  Injunction 
nnder  the  circumstances  we  have  stated  will 
not  of  Itself  preclude  the  municipality  from 
lowering  the  curb  and  gutters  in  the  execu- 
tion of  a  proper  plan  for  Improvement  of 
tbe  streets. 

Decree  affirmed,  the  appellant  to  pay  the 
costs. 


SAFE  DEPOSIT  &  TRUST  CO.  T.  THOM 
et  aL 

(Court  of  Appeals  of  Maryland.     Jan.  9, 
1912.) 

1.  Wills    (i    174*)— Bkvooatioh— Prebump- 
noRs. 

Under  Code,  art.  93,  {  318,  providing  that 
a  will  maj  be  revoked  by  some  other  will  or 
codicil  ui  writing,  or  by  burning,  canceling, 
tearing,  or  obliterating  tne  same,  by  the  tes- 
tator himself,  or  in  his  presence,  or  by  bis  di- 
rection, a  testator  may  revoke  one  clause  of 
bis  will  without  destroying  other  clanses,  pro- 
Tided  he  does  not  enlarge  the  estate  of  one 
taking  under  the  will,  or  change  the  character 
of  the  remaining  provisions;  and  so,  where 
AD^  one  clause  of  the  will  is  canceled,  a  com- 
plete revocation  will  not  be  presumed,  unless 
tbat  clause  and  the  remainder  of  the  will  were 
so  interdependent  that  the  other  portions  could 
Dot  stand  alone. 

[Ed.  Kote. — For  other  cases,  see  Wills,  Cent. 
Dig.  I  453;    Dec  Dig.  f  174.*] 

2.  Wills  (1 174*)  —  Revocation  —  Pbesuicp- 
nos  OF  Cahcexlation. 

Although  Code,  art.  93,  |  818,  authorizes 
a  testator  to  revoke  his  will  by  canceling  or 
'ihliteratinK  it,  an  incomplete  cancellation, 
vhere  it  snows  that  the  testator  had  attempt- 
(4  to  restore  the  marks  erased,  raises  no  pre- 
iomption  of  revocation. 

[Ed.  Note. — ^For  other  cases,  see  Wills,  Cent 
1%  I  453;   Dec  Dig.  {  174.«j 

3.  Wills  (i  196*)— Revocation— Rkpublica- 
no:». 

Where  a  portion  of  a  will  was  erased  by 
the  testator  with  an  intention  of  revoking  it, 
the  will  cannot  be  re-established  by  restoring 
vords  or  letters  erased. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Kii.  I  270;    Dec  Dig.  S  196,*] 

4.  Wills  (|  178*)— Revocation— Intknt. 

A  cancellation  or  obliteration  ef  a  will 
does  not  operate  as  a  revocation,  unless  it  was 
done  animo  revocandi. 

[Kd.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  {  452;    Dec.  Dig.  {  173.»] 

5.  Wills  (J  306*)  —  Rsvocation- ImxNT  — 
EviDEirci. 

In  a  proceeding  for  the  probate  of  a  will, 
eridence  held  insufficient  to  show  that  erasures 
made  by  the  testator  were  made  with  the 
intention  of  revoking  the  will. 

\Ri.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  732,  783;    Dec.  Dig.  |  306.»] 

Appeal  from  Orphans'  Court,  Baltimore 
County. 

Petition  by  the  Safe  Deposit  &  Trust  Com- 
pany, as  trustee,  for  the  probate  of  the  will 


of  Annie  Lowe  Rleman,  deceased,  contested 
by  Mary  Isabel  Thorn  and  others.  From  a 
Judgment  denying  probate,  the  trustee  ap- 
peals.    Reversed  and  remanded. 

Argued  before  BOYD,  C.  J.,  and  PEABCE, 
BURKEG,  THOMAS,  URNER,  and  STOCK- 
BBIDGB.  JJ. 

W.  Calvin  Chestnut  and  Edgar  H.  Oans, 
for  appellant  D.  O.  Mcintosh  and  Bernard 
Carter,  for  appellees. 

THOMAS,  J.  On  the  5th  of  July,  1911, 
Charles  E.  Rleman,  of  Baltimore  county,  Md., 
filed  in  the  orphans'  court  of  said  coimty  a 
petition,  in  which  he  stated  that  his  mother, 
Annie  Lowe  Rieman,  of  said  county,  died 
on  the  3d  of  Marcli,  1911,  leaving  as  her  only 
heirs  at  law  and  next  of  kin  two  daughters, 
namely,  Mary  Isabel  Tbom,  of  Baltimore 
city,  and  Charlotte  Rleman  Mcintosh,  of  Bal- 
timore cotmty,  and  three  sons,  Carlton  Alex- 
ander Rleman,  of  Baltimore  coimty,  the  pe- 
titioner, and  Perlee  L.  Rieman,  who  has  been 
adjudicated  non  compos,  and  whose  trustee 
and  committee  is  the  petitioner.  The  peti- 
tion further  averred  that  the  petitioner  and 
hia  two  sisters  and  his  said  brother,  Carlton 
Alexander  Rleman,  some  days  after  the  death 
of  bis  mother,  made  diligent  search  among 
her  papers,  for  the  purpose  of  ascertaining 
whether  she  left  a  will,  and  that  they  foimd 
the  will,  hereinafter  referred  to,  among  her 
private  papers;  that  upon  examination  of 
the  same  in  the  presence  of  his  said  brother 
and  sisters  and  George  R.  Willis,  Esq.,  an 
attorney  at  law  of  Baltimore  city,  he  dis- 
covered that  "the  face  of  the  paper  contain- 
ed evidence  of  the  ertiaure,  or  attempted  era- 
sure, of  the  first  item  of  the  will;"  that  sub- 
sequently Mr.  Willis  informed  the  petitioner 
and  his  said  brother  and  sisters  that  the 
deceased  had  told  him  that  she  had  erased 
the  "first  item,"  and  had  given  him  her  rea- 
sons for  80  doing.  The  petition  then  stated 
that  said  will,  when  found,  was  in  a  sealed 
envelope,  in  which  was  also  inclosed  a  letter, 
addressed  by  the  deceased  to  Mr.  Willis;  that 
the  will  and  letter  had  been  in  the  posses- 
sion of  the  petitioner  ever  since  the  envelope 
containing  them  had  been  found,  and  were 
"In  the  same  condition  in  wMch  they  were 
when  so  found;"  and  that  he  presented  them, 
with  said  petition,  to  the  court  for  such  ac- 
tion as  might  be  proper  to  be  taken  in  con- 
nection with  the  probate  of  said  will  or  in- 
strument of  writing. 

By  agreement  of  counsel  representing  all 
persons  interested  in  the  estate  and  the  Safe 
Deposit  &  Trust  Company  of  Baltimore,  ap- 
pointed trustee  by  said  will,  said  trustee, 
after  notice  to  the  heirs  at  law  and  next  of 
kin  of  the  deceased,  on  the  13th  of  July, 
1911,  presented  and  propounded  the  will  tor 
probate  In  said  orphans'  court,  and  thereup- 
on Mrs.  Thom  and  Mrs.  Mcintosh  filed  in 
said  court  their  petition,  charging  that  the 
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deceased  had  erased  the  first  Item  of  the 
will;  that  her  said  act  operated  as  a  can- 
cellation and  revocation  of  said  item  and  of 
the  whole  will,  and  that  she  Intended  that 
it  should  so  operate,  and  praying  that  said 
will  be  by  said  court  declared  canceled  and 
revoked;  and  that  said  trustee,  the  said 
Charles  SI  Bieman,  trustee  and  committee 
for  Perlee  Lowe  Bieman,  and  Carlton  Alex- 
ander Bieman  and  Charles  E.  Bieman,  nam- 
ed as  executors  of  the  will,  be  required  to 
answer,  etc.  This  petition  was  answered  by 
the  Safe  Deposit  &  Trust  Company,  trustee, 
denying  that  the  will,  or  any  part  of  it,  had 
been  revoked.  The  answer  of  Charles  E. 
Bieman  and  Carlton  Alexander  Bieman,  exec- 
utors, states  that  they  do  not  admit  that  the 
deceased  "attempted  to  erase,  believed  she 
had  erased,  and  did  erase,  the  first  item  in 
said"  will,  or  that  her  act.  In  connection 
"with  the  alleged  erasure  of  said  first  Item, 
operated  as  a  cancellation  and  revocation  of 
said  first  Item,  and  of  said"  will,  and  that 
they  require  proof  thereof  by  the  petitioner; 
while  the  answer  of  Charles  E.  Bieman,  trus- 
tee and  committee,  "neither  admits  nor  de- 
nies" the  alleged  revocation  of'  the  will.  A 
replication  was  filed  by  the  petitioners,  evi- 
dence was  produced  before  the  orphans'  court, 
and,  by  agreement  of  counsel,  was  subsequent- 
ly written  by  the  stenographer  and  filed  In  the 
case.  On  the  18th  of  July,  1011,  the  orphans' 
court  passed  an  order,  adjudging  that  the 
will  had  been  canceled  and  revoked  by  the 
deceased,  and  that  probate  of  the  same  be 
refused,  and,  on  the  same  day,  passed  a  fur- 
ther order,  granting  letters  of  administra- 
tion on  the  estate  of  the  deceased  t6  Charles 
E.  Bieman  and  Carlton  Alexander  Bieman. 
It  is  from  these  orders  that  the  Safe  Deposit 
&  Trust  Company,  trustee,  has  appealed. 

In  order  to  arrive  at  the  real  intention  of 
the  deceased,  and  to  determine  the  effect  to 
be  given  to  the  alleged  act  of  revocation,  it 
will  be  necessary  to  keep  In  view  the  provi- 
sions of  the  will  in  question.  After  provid- 
ing for  the  payment  of  her  Just  debts  and 
funeral  expenses,  it  proceeds : 

"Item:  I  give  and  bequeath  unto  each  of 
my  children,  that  Is  to  say:  Mary  Isabel 
Thorn,  Carlton  Alexander  Bieman,  Charles 
E.  Bieman  and  Charlotte  Bieman  Mcintosh,, 
the  sum  of  ten  thousand  dollars  ($10,000.)" 

"Item:  I  give  and  bequeath  imto  the  Safe 
Deposit  &  Trust  Company  of  Baltimore,  in 
trust  for  the  use  of  my  son  Perlee  Lowe 
Bieman,  the  sum  of  ten  thousand  dollars 
($10,000)  to  be  held  by  the  said  trustee  for 
and  during  the  term  of  his  natural  life  and 
subject  to  the  same  limitations  hereinafter 
expressed  of  that  part  of  the  rest  and  resi- 
due of  my  estate  which  I  have  given  onto 
the  said  trustee  for  the  use  and  benefit  of 
my  said  son.  Perlee  Lowe  Bieman." 

By  the  third  item,  the  deceased  gives  to 
.Mary  Ann  Donovan,  nurse  of  her  deceased 
daughter,  provided  she  was  living  at  the 
death  of  the  deceased,  the  sum  of  $250.    By 


the  fourth  item,  she  gives  to  each  of  cer- 
tain servants  $1()0,  and  to  certain  other  serv- 
ants each  the  sum  of  $25;  and  by  the  fifth 
item  she  gives  to  her  two  daughters  all  her 
wearing  apparel.  Jewelry,  laces,  toilet  silver, 
contents  of  her  wardrobe,  writing  desks,  and 
storerooms.    The  sixth  Item  is  as  follows: 

"Item:  I  give,  devise  and  bequeath  all  of 
the  rest  and  residue  of  my  estate  hereinafter 
called  my  'trust  estate'  unto  the  Safe  De- 
posit &  Trust  Company  of  Baltimore,  In  spe- 
cial trust  and  confidence,  with  the  powers 
and  to  and  for  the  uses  and  purposes  follow- 
ing, that  is  to  say:  With  full  power  and  au- 
thority to  Invest  all  moneys  which  It  may 
receive  In  permanent  or  transient  Invest- 
ments, ground-rents,  annuities,  stocks,  bond.s. 
mortgages  or  other  good  and  safe  Income- 
producing  securities,  as  may  to  it  seem  most 
advantageous  to  those  interested  In  the  rest 
and  residue  of  my  estate,  and  my  said  trus- 
tee is  further  authorized  and  empowered  at 
all  times  during  the  continuance  of  said 
trust,  for  the  purpose  of  re-Investment  to 
sell  any  of  the  securities  or  Investments  so 
made  or  to  change  any  Investments  left  by 
me  or  which  may  be  procured  by  it  and  to 
re-Invest  the  proceeds  of  any  sale  or  sales 
upon  the  trusts  herein  declared,  and  in  turn 
to  sell  or  change  any  of  the  Investments  thus 
made  by  It,  submitting,  however,  In  the  ad- 
ministration of  this  trust  all  of  Its  acts  so 
to  be  done  with  reference  to  the  management 
of  the  trust  estate  to  some  court  of  compe- 
tent Jurisdiction  for  Its  approval.  And  my 
trustee  Is  further  directed  to  pay  unto  each 
of  my  four  children,  Mary  Isabel  Thom,  Carl- 
ton Alexander  Bieman,  Charles  E.  Rleman 
and  Charlotte  Bieman  Mcintosh,  In  quarter- 
ly Installments,  one-fifth  (1/5)  part  of  the  net 
income  of  the  rest  and  residue  of  my  estate, 
such  payments  to  be  continued  to  be  made  to 
each  of  my  said  four  children  for  and  dur- 
ing the  full  end  and  term  of  his  or  her  natu- 
ral life,  and  to  pay  the  other  one-fifth  (1/C9 
part  of  the  net  Income  of  the  said  rest  and 
residue  of  my  estate  to  the  committee  or 
trustee  of  my  son  Perlee  Lowe  Bieman,  for 
and  during  the  term  of  his  natural  life.  In 
the  event  of  any  one  of  my  five  children 
above  named,  departing  this  life,  I  direct  my 
said  trustee  to  divide  my  estate  Into  five 
equal  parts,  having  reference  to  quantity  and 
values  and  to  transfer,  pay  and  deliver  one 
of  said  five  parts  unto  the  child  or  children  of 
such  deceased  child  of  mine,  share  and  share 
alike  per  stirpes  and  not  per  capita.  In  the 
event  of  any  of  my  five  chUdren  departing 
this  life  without  Issue  living  at  the  time  of 
his  or  her  death,  then  shall  a  portion  of  my 
trust  estate  so  set  apart  for  the  use  of  the 
child  so  dying,  be  by  my  trustee  divided 
equally  among  my  children,  the  child  or  chil- 
dren of  any  deceased  child  of  mine  to  take 
his,  her  or  their  parent's  share  per  stirpes 
and  not  per  capita.  The  share  of  each  of 
my  children  living  at  the  time  of  this  Uivisiou, 
shall  be  held  by  my  trustee  for  the  use  of 
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mj  cblldren  respectively,  for  life,  wltb  the 
same  UmltatlonB  over,  as  is  herein  Imiwsed 
opon  the  original  shares  of  my  children  re- 
spectively." 

Th«i  follows  a  suggestion  to  the  trostee  in 
reference  to  the  sale  of  certain  unimproved 
ml  estate  in  Dayton,  Ohio,  and  by  the 
remaining  and  last  item  Carlton  Alexander 
Rleman  and  Charles  E.  Rleman  are  appoint- 
ed executors. 

The  wIU  is  dated  March  11,  1907;  and  the 
evidence  produced  by  the  Safe  Deposit  & 
Trust  Oompany,  trustee,  shows  that  It  was 
dnl;  executed  by  the  deceased  on  that  date, 
and  that  It  remained  In  the  possession  of  Mr. 
Wmis  nntU  the  29tlf  of  June,  1909,  when, 
at  her  request,  he  mailed  it  to  her  address 
In  Baltimore  county.  It  was  found  after 
her  death  in  her  desk,  with  some  Instructions 
to  Mr.  Willis,  in  an  envelope,  which  was  seal- 
ed and  addressed  to  him. 

From  an  inspection  of  the  original  wUl, 
which  was  prodiiced  at  the  argument  of  the 
case  In  this  court.  It  appears  that  the  names 
of  the  four  children  of  the  deceased  in  the 
fint  item  have  been  rubbed,  and  that  some 
ot  the  letters  making  up  these  names  have 
been  rellned  or  retraced  with  a  lead  pendL 
The  words  "each  of  my  children"  in  the 
sane  item  appear  to  have  been  rubbed 
also;  but  no  part  of  said  item  has  the  appear- 
ance of  havlns  been  «itlrely  rubbed  out, 
erased,  or  rendered  lll^ble. 

It  appears  from  the  evidence  produced  by 
the  petitioners,  appellees,  that  on  the  20tb 
of  April,  1910,  Mr.  WUIls  called  to  see  Mrs. 
Rleman  at  her  home  in  Baltimore  city  in 
regard  to  some  changes  she  desired  to  make 
In  her  will,  and  that  she  then  told  him  that 
she  desired  to  divide  the  whole  of  her  estate 
into  five  equal  ];>arts ;  that  "she  did  not  want 
an;  distinction  among  her  children,  wanted 
to  have  them  all  alike,"  and  that  she  wanted 
her  two  sons,  Carlton  A.  and  Charles  B. 
Rleman,  and  her  two  daughters,  to  have 
their  parts  absolutely,  but  she  wanted  the 
(bare  of  her  son,  who  was  non  compos,  to 
be  held  in  trust  for  him  for  life;  that  she 
did  not  want  the  shares  of  her  sons,  Carlton 
ud  Charles,  and  her  two  daughters  held  in 
trust,  as  is  provided  in  the  will  in  question, 
ud  gave  as  her  reason  for  desiring  to  make 
this  change  that  at  the  death  of  Mrs.  Thorn 
ud  Mra  Mcintosh  their  children  will  come 
Into  possession  of  quite  large  estates  under 
tlttlr  grandfather's  will;  and  that  she  want- 
ed ha  daughters  to  have  what  she'  was  go- 
ing to  leave  them,  subject  to  their  control 
tlwhitely.  Mr.  'S^mia  says  that  Mrs.  Rle- 
man called  at  his  office  on  the  25th  of  April 
and  on  the  16th  of  June,  1910,  when  they 
talked  over  the  proposed  changes  in  her  will, 
and  that  on  the  2Sth  of  June,  1910,  she  called 
i$alii,  "and  gave  me  Instructions  to  prepare 
the  will,  giving  these  four  children  I  have 
aamed  their  shares  atwolutely,  and  the  oth- 
er one-fifth  to  be  In  trust  for  the  other  son. 


She  Bald  to  me  further:  There  are  some 
spedflc  legacies,  m<jney  legacies,  I  want  to 
give,  and  I  will  write  the  names  out  for 
yon  and  the  amounts  I  want  to  give.'  I  re- 
member. In  particular,  one  was  an  indebted- 
ness she  wanted  to  release.  'All  right,'  I 
said ;  I  was  ready  to  prepare  the  will  Just  as 
soon  as  I  got  the  information  with  reference 
to  the  legacy.  She  died  before  she  sent  me 
the  memorandum,  and  in  this  envelope,  which 
was  found,  after  her  death,  in  my  presence, 
and  which  was  handed  to  me  by  her  son 
Charles  and  by  me  opened,  was  this  memo- 
randum addressed  to  me: 

"  'Mr.  WUlls: 

"'My  legatees  are  my  cousin,  Mrs.  Nellie 
Lowe  Johnston,  Mrs.  Gabriel  Johnston,  Wash- 
ington, D.  C,  the  sum  of  $2,000.00  and  the 
debt  of  $3,000.00  be  forgiven  her  if  It  is  not 
paid  at  my  death. 

"To  LuciUa  Rleman, 

"  'Mary  Rleman, 

"  'Clara  Rleman, 

"  'Mildred  Rleman,  all  daughters  of  Henry 
Rleman  of  Hawksworth  near  Easton,  eastern 
shore  of  Maryland,  the  sum  of  $250.00  apiece. 
To  Miss  Mary  Hutchinson  Warfield,  700  N. 
Howard  street,  Baltimore,  the  sum  of  $500.00. 

"To  Mrs.  Mary  Willoughby  Osterbaus, 
wife  of  Capt.  Hugo  Osterhaus,  U.  S.  N.,  the 
sum  of  $500.  Annie  L.  Rleman.' " 

Mr.  WilllB  also  states :  "At  the  last  inter- 
view, which  was  on  the  28th  of  June,  she 
told  me,  in  commenting  upon  the  change 
that  she  was  going  to  make,  giving  the  chil- 
dren I  have  named  one-fifth  absolutely,  that 
she  had  rubbed  out  a  provision  in  her  will, 
whereby  she  had  given  to  each  of  the  chil- 
dren I  have  named  $5,000  absolutely,  because 
she  said:  That  is  no  use  now,  because,  if 
they  are  going  to  get  one-fifth  of  the  whole 
of  the  estate,  there  is  no  use  of  giving  them 
$10,000  absolutely.'  I  told  her  that  she  ought 
not  to  rub  anything  out  of  the  wUl,  because 
that  was  not  a  proper  thing  to  do,  to  erase 
a  will,  or  to  attempt  to  change  it  in  that 
manner." 

The  Safe  Deposit  &  Trust  Company,  trus- 
tee, objected  to  this  evidence  adduced  by  the 
petitioners,  and  filed  a  motion  to  strike  it 
out;  but  the  court  below  overruled  the  mo- 
tion. 

[1]  Under  the  provision  of  section  318  of 
article  93  of  the  Code,  a  will  may  be  re- 
voked "by  some  other  will  or  codicil  in  writ- 
ing, or  other  writing  declaring  the  same,  or 
by  burning,  cancelling,  tearing  or  obliterat- 
ing the  same,  by  the  testator  himself  or  in 
his  presence,  and  by  his  direction  and  con- 
sent;" and  the  right  of  a  testator  under  this 
section  of  the  Code  to  revoke  a  clause  of 
his  will,  without  destroying  or  Invalidating 
the  remaining  clauses,  provided  he  does  not 
thereby  enlarge  the  estate  of  any  one  who 
takes  imder  the  will,  or  change  the  character 
of  the  remaining  provisions,  was  distinctly 
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recogalzed  In  Eschbach  y.  CJoUins,  61  Md. 
478,  48  Am.  B«p.  123,  and  affirmed  In  tbe 
case  of  Home  of  the  Aged  T.  Bantz,  107  Md. 
2S43,  69  AU.  376.  In  the  latter  case,  this 
coort,  upon  the  authorities  there  cited,  al- 
so adopts  the  rule  that,  where  a  will  was 
In  the  custody  of  the  testator  and  upon  his 
death  is  found  among  his  private  papers, 
canceled  or  obliterated.  It  la  presumed  that 
it  was  80  canceled  or  obliterated  by  the  tes- 
tator, and  that  be  did  it  anlmo  revocandi, 
and  Quotes  the  statement  in  Bedfleld  on 
WUls,  307,  that  "the  rule  of  evidence  in  the 
ecclesiastical  courts  in  regard  to  presumpttve 
revocations  from  tbe  absence  or  mutilation 
of  tbe  will  seems  to  be  that  if  the  will  is 
traced  Into  the  testator's  possession  or  cus- 
tody, and  is  there  found  mutilated  In  any 
of  the  ways  pointed  out  in  the  statute  for 
revocation,  or  is  not  found  at  all,  it  will  be 
presumed  that  the  testator  destroyed  or  mu- 
tilated it  anlmo  revocandl ;  but  If  it  was  last 
in  the  custody  of  another  it  is  Incumbent  up- 
on the  party  asserting  the  revocation  to 
show  the  will  again  In  the  testator's  custody, 
or  that  it  was  mutilated  or  destroyed  by  Ids 
direction." 

If,  thcirefore,  In  the  case  at  bar,  the  first 
item  of  the  will  had  been  canceled  or  oblit- 
erated, the  wUI  having  been  in  the  custody 
of  Mrs.  Bieman,  and  having  been  found 
after  her  death  among  her  private  papers, 
the  presumption  would  have  been  that  It 
was  done  by  her,  and  that  she  intended 
thereby  to  revoke  that  clause  of  her  will, 
unless  it  could  be  said,  which,  however,  we 
must  not  be  understood  as  saying,  that 
there  is  such  an  intimate  or  interdependent 
relation  between  that  clause  and  the  other 
portions  of  the  will  as  to  give  rise  to  the 
presumption  that  she  intended  to  revoke  the 
whole  will.  Home  of  tbe  Aged  v.  Bantz, 
supra, 

[2]  But,  as  we  have  said,  from  an  inspec- 
tion of  the  original  will,  it  appears  that 
parts  of  the  first  item  were  only  rubbed, 
and  then  some  of  the  letters  were  retraced 
by  lead  pencil,  and  that  no  part  of  tbe 
clause  was  entirely  obliterated  or  rendered 
illegible.  We  have  been  unable  to  find  any 
case  in  which  it  was  held  that  a  will  found 
in  such  a  condition,  among  the  papers  of 
the  deceased,  must  be  presumed  to  have 
been  revoked  by  bim.  The  ground  upon 
which  the  presumption  of  revocation  rests, 
where  the  will  was  in  the  custody  of  a  tes- 
tator and  is  found  canceled,  etc.,  Is  that 
there  Is  no  other  way  to  account  for  its 
condition.  Bevocation  requires  an  act,  suffi- 
cient under  the  provisions  of  tbe  Code,  and 
an  intention  to  revoke;  and  while,  where 
the  intention  is  clear,  slight  acts  of  cancel- 
lation or  obliteration  may  be  sufficient  to 
constitute  a  revocation,  an  intention  to  re- 
voke cannot  be  presumed  from  acts  that  are 
in  themselves  incomplete  and  inconclusive, 
and  that  are  as  readily  accounted  for  in 


some  other  way.  In  tbe  case  of  Eschbach  v. 
Collins,  supra,  the  court  said:  "It  is  not 
necessary  that  the  words  erased  sbonld  be 
wholly  Ulegible ;  but  the  act  of  the  testotor 
must  be  such  as  to  clearly  indicate  an  Inten- 
tion to  expunge  the  whole  clause,  so  that 
it  will  no  longer  constitute  a  subdivision  of 
the  will."  And  this  was  repeated  in  Home 
of  the  Aged  v.  Bantz,  supra.  These  cases 
furnish  an  instance  of  attempted  alteration 
and  of  a  revocation  by  cancellation  where, 
of  course,  the  parts  canceled  need  not  be 
entirely  erased  or  rendered  illegible;  but 
even  in  those  cases  the  court  was  careful  to 
say  that  cancellation  must  be  sncb  as  to 
clearly  indicate  an  intention  to  revoke.  Here, 
as  appears  from  the  face  of  the  will,  the  act 
itself  is  Incomplete,  not  in  the  sense  that 
the  clause  was  not  entirely  rubbed  out  or 
obUterated,  but  In  tbe  sense  that  that  which 
was  begun  was  not  finished,  and  was  aban- 
doned. Such  an  act  is  clearly  too  Indefinite 
— ^too  incomplete — ^to  form  the  foundation 
of  a  presumption  that  the  testatrix  Intended 
thereby  to  revoke  an  instrument  which  she 
had  executed  with  so  much  formality.  She 
may  have  commenced  to  rub  out  the  first 
clause  of  her  will  with  the  view  of  revok- 
ing it,  and  then,  before  completing  what  she 
intended  to  do,  changed  her  mind  and  re- 
traced the  letters  rubbed;  and  that  is  what 
is  suggested  by  the  appearance  of  the  will. 

In  1  Jarman  on  Wills  (6th  Ed.)  167,  It 
is  said:  "But  It  is  clear  that,  if  a  testator 
is  arrested  in  his  design  of  destroying  the 
will,  by  the  remonstrance  or  Interfwence  of 
a  third  person,  or  by  his  own  voluntary 
change  of  purpose,  and  thus  leaves  unfinish- 
ed the  work  of  destruction  which  he  had 
commenced,  the  will  is  unrevoked." 

In  the  case  of  Doe  v.  Perbes,  8  B.  &  Aid. 
489  (106  Eng.  Bep.  Full  Beprint,  740),  the 
testator,  urged  by  sudden  impulse  of  passion 
against  one  of  the  devisees,  undertook  to 
cancel  his  will  by  tearing,  and,  after  tear- 
ing it  twice  through,  was  persuaded  by  one 
present,  before  he  completed  his  purpose,  to 
desist,  and  he  then,  after  putting  tbe  pieces 
of  the  will  together,  said,  "It  is  well  it  was 
no  worse."  It  was  held  that  tbe  will  re- 
mained unrevoked. 

In  the  case  of  In  re  Wood's  Will  (Sur.)  ii 
N.  T.  Snpp.  157,  it  appeared  that  the  signa- 
ture of  the  testatrix  had  been  erased  by 
drawing  diagonal  lines  over  the  same^  and 
then  the  lines  and  the  name  were  nearly- 
erased,  and  her  name  carefully  rewritten  in 
her  own  handwriting  with  a  dlfferoit  col- 
ored Ink.  The  court,  in  disimsing  of  the 
case,  said:  "I  am  asked  by  tbe  contestants 
to  presume,  as  a  matter  of  law,  that  the 
erasure  was  made  anlmo  revocandl  with  in- 
tent  to  revoke  and  destroy  the  will,  and  that 
the  act  was  sufficient  to  accomplish  the  in- 
tent If  the  will  had  been  found  in  her  safe 
carefully  preserved  among  the  valuable  pa- 
pers of  the  testatrix,  with  her  signature  ^raa- 
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ed.  It  woald  have  been  a  fair  and  reasonaUe 
presomptlon  tbat  she  erased  the  signatare 
anlmo  leyocandl,  and  it  would  then  be  lack- 
ing in  one  of  the  etatntory  requirements  of 
a  valid  will — the  signature  of  the  decedent 
at  the  end  thereof;  but,  when  found  with 
tbe  signature  carefully  restored,  no  such 
presumption  arises.  In  the  absence  of  all 
proof,  how  can  I  find  that  It  was  made  with 
the  Intent  to  revoke,  when  the  instrument 
was  preserved  by  her  with  her  signature 
carefully  restored?  An  Intention  to  revoke  a 
will,  not  fully  consummated,  is  no  revocation. 
Doe  T.  Perbes,  3  Bam.  &  Aid.  489.  The  can- 
cellation of  a  will  does  not  necessarily  In- 
Tolre  its  revocation.  The  canceling  itself  is 
an  equivocal  act,  and,  in  order  to  oi>erate 
as  a  revocation,  must  be  done  animo  revo- 
candl.  2  Whart  Ev.  f  900;  Dan  v.  Brown,  4 
Cow.  (N.  Y.)  483,  490  [15  Am.  Dec.  395].  It 
may  be  that  Mrs.  Wood  drew  the  lines 
tbrongh  her  name  with  the  Intention  of  re- 
voking the  will,  but  immediately,  and  before 
tbe  act  was  completed,  changed  her  mind, 
erased  the  marlu,  and  restored  her  signa- 
ture. To  sustain  the  theory  of  tbe  learned 
counsel  for  the  contestant,  I  must  find  that 
the  erasure  was  made  by  the  testatrix  her- 
self; understandlngly,  freely,  and  voluntari- 
ly, with  no  other  purpose  than  to  destroy 
her  will,  and  that  it  was  done  at  some  time 
previous  to  the  act  of  rewriting  her  name; 
and  this  finding  is  asked  for  in  the  absence 
of  proof,  and  with  the  burden  resting  up- 
on the  contestants  to  establish  the  fact  of 
revocation." 

We  have  quoted  at  some  length  from  the 
opinion  in  that  case,  because  it  shows  that 
tbe  court  was. dealing  with  much  the  same 
state  of  facta  as  confronts  us  in  this  case, 
wben  considering  the  question  whether  a 
revocation  can  be  presumed  from  the  condi- 
tion of  the  will. 

It  is  said  in  Schouler  on  Wills  and  Admin- 
istration, {  390 :  "Where  the  testator  arrests 
bis  own  design  before  the  act  is  completed,  a 
revocation  does  not  take  place."  And  In  1 
Redfield  on  Wills,  *307,  it  is  stated  that, 
"^here  the  testator  is  arrested  in  his  pur- 
pose, and  changes  his  determination  to  re- 
voke his  will,  before  the  act  is  completed, 
by  which  he  designed  to  express  his  inten- 
tion," hla  act  does  not  amount  to  a  revoca- 
tion. 

If,  where  the  act  by  which  the  testator  de- 
tigned  to  accomplish  a  revocation  and  to  evi- 
dence his  intention  to  do  so  is  not  com- 
pleted by  him,  but  is  abandoned,  a  revocation 
Is  not  effected,  it  would  seem  to  follow  that, 
wbere  the  condition  of  the  will  indicates  that 
tbe  act  of  obliterating  was  abandoned  before 
completion,  and  that  the  testatrix  restored 
the  letters  or  words  partially  rubbed  out  or 
erased,  there  can  be  no  preaumption  that  the 
will  waa  revoked.  For  these  reasons,  there 
is  no  preaomptlon  in  this  case,  because  of 
tbe  condition  in  which  the  will  waa  found, 

S3A.-4 


that  Urs.  Hieman  Intended  to  revoke  either 
the  first  Item  or  the  whole  will,  and  this 
brings  us  to  the  consideration  of  the  other 
evidence  In  the  case,  which  was  objected  to 
by  the  appellant 

[3-6]  Assuming,  without  deciding,  that  all 
of  it  was  admissible,  we  do  not  think  It  is 
sufficient  to  sustain  the  contention  of  the  ap- 
pellees. When  taken  In  coimection  with  the 
will  Itself,  It  demonstrates  two  things:  First, 
that  Mrs.  Rleman  had  no  idea  of  dying  In- 
testate; and,  second,  that  It  was  her  fixed 
and  settled  purpose  throughout  to  make  equal 
provision  for  her  five  children,  and  to  so 
leave  the  share  of  her  son  Perlee  that  after 
bis  death  it  would  go  to  her  other  children 
and  their  descendants.  Therefore  an  Inten- 
tion to  revoke  her  wUI,  or  the  first  item  of 
it,  by  rubbing  parts  of  that  item  would  be  In- 
consistent with  her  clearly  established  de- 
sire to  make  the  provisions  mentioned,  un- 
less It  was  done  with  the  further  purpose 
of  accomplishing  them  by  another  will.  The 
evidence  shows  that  she  was,  from  the  20th 
of  April  until  some  time  aft^r  her  last  in- 
terview with  Mr.  Willis  on  the  28th  of  June, 
1910,  anxious  to  make  a  change  in  her  will ; 
and  the  appellees  rely  upon  her  statement 
to  Mr.  Willis  that  she  had  rubbed  out  the 
provision  in  her  will  giving  four  of  her 
children  each  |10,000,  and  the  condition  of 
the  wlU,  to  show  that  she  had,  prior  to  that 
statement,  obliterated  the  clause  referred  to, 
with  the  intention  of  destroying  the  wiU.  Of 
course,  if  she  rubbed  the  first  item  to  the  ex- 
tent indicated,  with  the  intention  that  thai 
alight  rubMtiff  should  operate  as  a  revocation, 
she  could  not  afterwards  re-establish  the 
will  by  retracing  the  letters  rubbed.  But  the 
fact  that  when  the  will  was  found,  after  her  '' 
death,  in  an  envelope,  with  additional  In- 
structions for  a  new  will,  the  words  or  let- 
ters that  had  been  rubbed  were  retraced 
would  indicate  that  she  did  not,  in  the  first 
instance,  intend  the  rubbing  to  effect  a  revo- 
cation; for,  if  she  had  deliberately  revoked 
the  will,  and  intended  to  make  a  new  one, 
there  was  no  reason  why  she  should  retrace 
what  she  had  partly  erased.  If,  on  the  other 
hand,  she  did  not  Intend,  ty  the  rubbing  of 
the  first  item,  to  revoke  the  will,  it  was  but 
natural,  when  told  by  her  trusted  adviser 
that  it  was  not  the  proper  thing  to  do,  that 
she  should  attempt  to  rectify  it,  pending  the 
execution  of  a  new  will  containing  the 
changes  she  desired  to  make,  and  which  she 
knew  would  effect  a  revocation  of  the  old. 
It  is  clear  tbat  she  could  not  have  intended, 
by  the  slight  rubbing  of  the  first  item,  to  re- 
voke the  whole  will;  and  her  settled  pur- 
pose, apparent  from  the  evidence,  to  make 
equal  provision  for  her  children  precludes 
the  idea  that  she  intended  to  revoke  the  first 
item;  for  tbat,  if  it  could  have  been  ac- 
complished, would  have  resulted  in  giving  to 
her  son  Perlee  more  than  he  would  otherwise 
have  received,  and  In  an  unequal  distribution 
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of  her  estate.  Tbe  only  reasonable  conclu- 
sion from  all  the  evidence  Is  that,  having 
determined  to  Change  her  will,  so  as  to  give 
to  her  two  daughters  and  her  two  sons,  Carl- 
ton A.  and  Charles  E.  Rleman,'  absolute  es- 
tates In  their  shares,  Mrs.  Rleman  partly 
rubbed  out  or  erased  the  Item  giving  each 
of  them  $10,000,  not  with  the  Intention  of 
thereby  destroying  the  will  or  that  clause, 
but  as  a  means  and  for  the  purpose  of  Indi- 
cating to  her  attorney,  who  was  to  prepare 
the  new  will,  that  that  clause  or  item  was  to 
be  left  out  of  the  will  she  was  about  to 
make,  and  that  she  did  not  Intend  that  the 
rubbing  should  have  any  significance,  inde- 
pendent of  and  apart  from  the  making  of  a 
new  will.  This  view  is  confirmed  by  her 
statement  to  Mr.  Willis,  as  her  reason  for 
rubbmg  out  the  first  item,  that  If  the  chil- 
dren referred  to  "are  going  to  get  one-fifth 
of  the  whole  estate,  there  Is  no  use  giving 
them  $10,000  absolutely." 

This  conclusion  la  not  at  all  In  confiict 
with  the  case  of  Semmes  v.  Semmes  et  al.,  7 
Har.  &  J.  388,1  where  It  is  stated  by  Chief 
Justice  Buchanan  that  If  a  will  la  deliber- 
ately canceled,  without  accident  or  mistake. 
It  will  operate  as  a  revocation,  although  the 
party  may  at  the  time  have  Intended  to 
make  another  will,  and  afterwards  failed  to 
do  it.  The  same  view  Is  expressed  in  1  Red- 
field  on  WUls  (4th  Ed.)  *308,  where  the 
author  says:  "But  If  a  testator  destroys 
a  will  upon  the  mere  general  purpose  of 
thereafter  making  another,  it  will  not  hinder 
the  revocation  becoming  efTectual,  because  he 
dies  without  carrying  such  purpose  of  mak- 
ing a  new  will  Into  effect." 

Where,  however,  what  was  done  was  not 
Intended  to  have  any  effect  apart  from  and 
independent  of  the  making  of  a  new  instru- 
ment, It  cannot  operate  as  a  revocation  of 
the  existing  will,  for  the  manifest  reason, 
as  distinctly  recognized  in  Semmes  v.  Sem- 
mes, supra,  that,  unless  the  act  relied  on 
was  done  anlmo  revocandl,  it  does  not  amount 
to  a  revocation.  A  similar  principle  is  clear- 
ly stated  and  applied  in  tbe  case  of  Mclntyre 
V.  Mclntyre,  120  Ga.  71,  47  S.  E.  503,  102 
Am.  St.  Rep.  71,  1  Ann.  Cas.  606,  where  the 
court  says:  "The  mere  fact  that  the  testa- 
tor intended  to  make  a  new  will,  or  made 
one  which  failed  of  effect,  will  not  alone,  In 
every  case,  prevent  a  cancellation  or- oblitera- 
tion of  a  will  from  operating  as  a  revocation. 
If  it  is  clear  that  the  cancellation  and  the 
making  of  a  new  will  were  parts  of  one 
scheme,  and  the  revocation  of  the  old  will 
was  so  related  to  the  making  of  the  new  as 
to  be  dependent  upon  it,  then,  if  the  new  will 
be  not  made,  or,  if  made,  is  invalid,  the  old 
will,  though  canceled,  should  be  given  effect, 
if  its  contents  can  be  ascertained  In  any 
legal  way.  But  if  the  old  will  is  once  re- 
voked— ^If  tbe  act  of  revocation  Is  completed 
— as.  If  tbe  .will  be  totally  destroyed  by  burn- 


ing and  the  like,  or  If  any  other  act  is  done 
which  evidences  an  unmistakable  Intentiou 
to  revoke,  though  the  will  be  not  totally  de- 
stroyed, the  fact  that  the  testator  intended 
to  make  a  new  will,  or  made  one  which  can- 
not take  effect,  counts  for  nothing."  This 
rule  is  also  stated  In  1  Williams  on  B^  (7tb 
Ed.)  200,  1  Jarman  on  WUls  (6th  Ed.)  154. 
and  In  30  Ency.  of  Law  (2d  Ed.)  633,  where 
many  cases  are  cited  in  support  of  the  text. 
Here  all  that  the  evidence  shows  is  that 
what  was  done  must  have  been  done  for  the 
sole  purpose  of  Indicating  to  the  attoruey 
of  the  deceased  that  the  item  slightly  rubbed 
was  not  to  be  included  in  the  new  will;  and 
we  are  not,  therefore,  required  to  go  to  the 
extent  of  tJie  authorities  last  cited. 

We  have  carefully  considered  the  very  able 
arguments  of  counsel,  and  have  examined  tbe 
authorities  cited,  but  are  unable  to  reach 
tbe  conclusion  that  Mrs.  Rleman  Intended  to 
destroy  the  will  tn  question.  In  the  case  of 
Bell  V.  Fotherglll  and  Others,  2  Law  Reports, 
Probate  Dlv.  148,  cited  by  the  appellees,  and 
which  resembles  In  some  respects  the  case 
at  bar.  Lord  Penzance,  speaking  of  the  con- 
dition of  the  will,  said:  "The  signature  bad 
been  cut  clean  out,  above,  below,  and  cross- 
ways,  apparently  by  a  pair  of  scissors,  but 
the  paper  so  cat  out  bad  been  phiced  in  its 
position  again,  and  gammed  there."  Under 
such  circumstances,  the  court  held  that  the 
win  had  been  revoked.  We  cannot  give  to 
tbe  slight  rubbing  in  the  case  at  bar  the  ef- 
fect of  such  a  decisive  act  as  that  described. 

It  follows  from  what  has  been  said  that 
the  orders  appealed  from  most  be  reversed. 

Orders  reversed,  with  costs,  and  case  re- 
manded. 


BOOK  DEPOSITORY  OP  BALTIMORH  AN- 
NUAL CONFERENCE  OF  METHODIST 
EPISCOPAL  CHURCH  et  al.  v.  TRUS- 
TEES OF  CHURCH  ROOMS  FUND  OF 
METHODIST  EPISCOPAL  CHURCH  et  al. 

(Court  of  Appeals  of  Maryland.    Jan.  9, 1912.) 

1.  Tbubts  (8  21*)— Ceeation— Certainty. 

The  creation  of  a  trust  is  ordinarily  re- 
paired to  be  with  a  reasonable  degree  of  def- 
initeness  and  precision. 

[Ed.    Note. — For    other   cases,    see    Trusts. 
Cent  Dig.  {$  29,  30;   Dec  Dig.  S  21.*] 

2.  Chabities  (§  40*)— Cbeatior— EqxriTABLE 
Establishment. 

At  the  instance  of  a  corporation  organiz- 
ed to  supply  the  Methodist  Church  with  suita- 
ble buildings  for  religious,  social,  and  other 
meetings,  and  which  also  carried  on  a  mer- 
cantile business  among  tbe  members  of  the 
church,  subscriptions  were  made  to  a  fund  for 
a  home  for  general  church  purposes,  free  of 
rent,  and  as  the  sum  needed  was  not  secured 
that  actually  received  In  cash  and  shares  of 
tbe  corporation  was  carried  in  the  name  of  a 
person  on  tbe  books  of  tbe  corporation  as  a 
separate  account,  and  later  converted  as  an 
entirety  into  shares  of  the  corporation.  The 
corporation  supplied  the  room  for  the  meot- 
ings,    etc.,   but,    upon    tbe    destruction   of    its 
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building  by  fire,  sold  its  lot  and  attempted  to 
(0  into  Torantary  dissolation,  and  to  distribute 
among  its  shareliolders,  other  than  the  meet- 
ing hoase  fnnd,  the  proceeds  of  the  liquidation. 
BM,  that  the  contributors  to  the  fund,  while 
not  creditors  of  the  corporation  in  the  sense 
tlut  there  is  any  money  or  property  to  pass 
to  them,  are  entitled  to  the  performance  of 
an  obligation,  and  occupy  a  position  not  dis- 
aimikr  to  that  of  a  mercantile  creditor,  go  that 
equity  is  warranted  in  establishing  a  trnst  as 
regards  the  shares  of  stock  in  question. 

[Ed.  Note. — For  other  cases,  see  Charities, 
Cent  Dig.  t  82;   Dec.  Dig.  f  49.*] 

3.  Equttt  (i  427*) — Decbee — Coitformitt  to 

PBATER— EaTABUSnMENT  OF  T^UST. 

Although  a  complaint  contains  no  specific 
pnyer  for  the  declaration  of  a  trust,  where 
it  does  contain  the  usual  prayer  for  general 
relief,  eqni^  will  give  effect  to  a  trust  which  is 
warranted  by  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Equity, 
Cent  Dig.  H  1001-1014;   Dec.  Dig.  |  427.*] 

4.  CHAKirras    (I  20*)— Beneficiary— Nkceb- 

BTTT  OF  INCORFOBATION. 

Though  religious  organizations  for  whose 
benefit  a  fund  was  created  to  establish  a  meet- 
ing room,  to  be  given  free  of  rent,  were  unin- 
rorporated,  that  fact  will  not  prevent  the  estab- 
lishment of  a  trust  in  such  fund. 

[Ed.  Note. — For  other  cases,  see  Charities, 
Cent  Dig.  (|  18-33;   Dec.  Dig.  i  20.*] 

5.  CuABiTiEs   (8  19*)— Establishment— Des- 
ignation OF  Tbubtee. 

Where,  npon  the  establishment  of  a  fnnd 
(or  the  parpose  of  providing  a  meeting  room 
for  religion*  organizations,  a  particular  person 
WM  designated  as  treasurer,  and  in  that  capac- 
ity collected  a  certain  sum  and  turned  it  over 
to  a  corporation  for  the  purchase  of  stock 
therein,  and  receipted  as  "treasurer"  for  the 
certificates,  though  such  shares  of  stock  were 
not  made  out  in  his  name,  bnt  were  made  out 
in  the  name  of  the  treasurer  of  the  "Church 
Booms  Fnnd,"  he  was  not  thereby  divested 
of  bis  character  of  trustee;  and  the  establish- 
ment of  a  tmat  is  not  prevented  by  an  insuf- 
ficient designation  of  a  trustee. 

[Ed.  Note. — For  other  cases,  see  Charities, 
Cent  Dig.  I  42;  Dec.  Dig.  §  19.*] 

8.  Cbabities    (I  19*)— Trust— Appointment 

or  Tbusteb. 
It  is  not  necessary  for  the  valid  appoint- 
ment of  a  charitable  trastee  that  he  be  speci- 
Jed  by  name,  or  that  the  word  "trustee"  be 
used,  if  it  satisfactorily  appears  that  the  duties 
to  be  performed  are  such  as  are  performed  by 
one  who  is  a  trustee,  and  that  the  person  is 
designated  with  snffirient  j>red8ion  to  leave  no 
donbt  as  to  the  identity. 

[Ed.  Note. — For  other  cases,  see  Charities, 
Cent.  Dig.  I  42;  Dec.  Dig.  {  19.*] 

7.  Charities  (|  20*)— Capacitt  of  Trustee- 

Corporatior. 
A  religion*  and  mercantile  corporation,  or- 
nnised  to  accommodate  the  Methodist  Episco- 
pal Chnich  with  suitable  builaings  for  religious, 
«>eial,  and  other  meetings,  is  capable  of  acting 
ai  trastee  of  a  fund  raised  for  the  fitting  up 
and  Maintaining  of  a  meeting  room  for  various 
Methodist  societies. 

[Ed.  Note. — For  other  cases,  see  Charities, 
Cent  Dig.  n  18-33;    Dec.  Dig.  S  20.*] 

Appeal  from  Circuit  Court  of  Baltimore 
City. 

Bill  by  the  Trustees  of  the  Church  Rooms 
Fnnd  of  the  Methodist  Episcopal  Church 
and  others  against  the  Book  Depository  of 
tlie  Baltimore  Annual  Conference  of  the 
Methodist   Episcopal   Church  and   another. 


From  a  decree  for  plaintiffs,  defendants  ap- 
peal.   Affirmed. 

Argued  before  BOYD,  C.  J.,  and  PBAROE, 
URNER,  and  STOCKBRIDGB,  JJ. 

Frank  Gosnell  and  George  Weems  Wil- 
liams, for  appellants.  John  Philip  Hill  and 
Bernard  Carter,  for  appellees. 

STOCKBRIDGE,  J.  In  the  year  1871,  the 
Book  Depository  of  the  Baltimore  Annual 
Conference  of  the  Methodist  Episcopal 
Church  in  Baltimore  city  was  duly  incor- 
porated under  the  General  Laws  of  the  state 
of  Maryland.  One  of  the  purposes  of  the 
corporation,  as  set  forth  in  its  cliarter,  was: 
"The  accommodation  of  the  mlnlatiy  and 
membership  of  said  church  with  suitable 
buildings  for  religious,  social  and  other 
meetings."  The  corporation  thus  formed  se- 
cured a  location  at  112  W.  Fayette  street, 
which  it  occupied  until  the  fall  of  1874, 
when,  having  purchased  the  property  then 
known  as  Nos.  166  and  168  W.  Baltimore 
street,  it  removed  to  that  location.  At  a 
meeting  held  on  November  2,  1874,  of  either 
the  stockholders  or  the  board  of  directors, 
the  following  resolution  was  presented  and 
adopted:  "Resolved,  that  the  committee  be 
instructed  to  make  arrangements  for  a  re- 
ception at  our  new  rooms  of  the  bishops  of 
our  church  some  time  during  their  session  In 
this  city  next  month;  and  that  they  ahn 
make  arrangements  for  raising  at  the  same 
time  a  fund  that  will  Justify  the  society  In 
setting  apart  the  new  ball  for  general 
church  purposes  free  of  rent." 

As  a  part  of  the  exercises  referred  to  In 
the  foregoing  resolution,  a  dinner  was  given 
at  the  Carrollton  Hotel,  at  which  a  proposi- 
tion was  brought  forward  to  raise  a  fund  of 
$10,000,  if  possible,  which  should  constitute 
a  Church  Rooms  Fund,  the  income  of  which 
was  to  be  paid  over  to  the  Depository  as 
compensation  for  the  fitting  up  and  main- 
taining a  commodious  room  for  meetings  of 
the  Baltimore  Preachers,  the  Missionary  So- 
ciety, the  City  Missionary  and  Church  Es- 
tension  Society,  the  Preachers'  Aid  Society, 
the  Emory  Grove  Camp  Meeting  Associa- 
tion, the'  Women's  Foreign  Missionary  So- 
ciety, and  others.  At  this  dinner,  subscrip- 
tions were  taken  from  Individuals  present 
for  various  amounts,  but  which  amounts,  in 
the  aggregate,  fell  far  short  of  the  110,000 
desired.  Apparently  the  next  step  which 
was  taken  in  the  matter  was  on  February 
3,  1875,  at  a  meeting  of  the  board  of  direc- 
tors of  the  Depository,  when  the  following 
action  was  had:  "On  motion  of  L.  H.  Cole, 
resolved,  that  the  agent  of  the  Depository 
receive  the  money  paid  in  on  the  Church 
Rooms  Fund,  to  keep  a  separate  account  of 
the  same,  and  use  it  in  the  transaction  of 
his  business  until  further  instructions  from 
the  board."  A  week  later,  at  a  meeting  held 
on  February  10th,  the  fund  so  raised  and 
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to  be  raised  were  authorized  to  be  invested. 
This  fund  was  apparently  paid,  partly  in 
cast),  and  partly  in  donations  of  the  capital 
stock  of  the  Methodist  Book  Depository,  and 
finally  reached  the  sum  of  $3,050. 

The  principal  witness  called  by  the  plain- 
tiff was  Dr.  David  H.  Carroll,  for  many 
years  the  agent  of  the  Book  Depository,  and 
the  designated  recipient  of  subscriptions  In- 
tended for  the  Church  Rooms  Fund,  under 
the  resolution  of  February  3,  1875.  Dr.  Car- 
roll's evidence,  given  entirely  from  memory, 
and  after  a  lapse  of  over  30  years,  is  neces- 
sarily rather  vague;  and  but  for  the  books 
of  the  Depository,  which  have  been  pre- 
served, containing  entries,  unfortunately 
meager  and  at  times  vague,  it  would  be  a 
matter  of  extreme  difficulty  to  reach  any 
conclusion  in  the  case. 

It  does  appear  from  the  entries  that  there 
was  apparently  some  sbiftlng  back  and 
forth,  as  between  the  sinking  fund  of  tbe 
Deposltoi^  and  the  Church  Rooms  Fund, 
stock  of  the  appellant  corporation,  which 
finally  culminated  in  February,  1881,  when 
there  was  issued,  as  appears  from  the  stub 
of  the  stock  book,  a  certificate  No.  145,  of 
the  capital  stock  of  the  appellant,  for  61 
Shares  to  "Treas.  Church  Rooms  Fund,"  and 
receipted  for  on  the  26th  February,  1881,  by 
"D.  H.  Carroll,  Treas. ;"  and  on  the  same 
day  certificate  No.  147,  for  61  shares,  also 
Issued  to  Treasurer  Church  Rooms  Fund," 
and  receipted  for  on  the  same  date,  Febru- 
ary 26,  1881,  by  "D.  H.  Carroll,  Treas." 
■  The  Methodist  Book  Depository  continued 
In  business  down  until  the  fire  of  1904,  and 
during  all  that  time  continued  to  provide 
the  associations,  before  enumerated,  with 
accommodations  for  their  meetings;  and, 
as  dividends  were  declared  upon  the  stock, 
they  appear  to  have  been  covered  into  the 
current  receipts  of  the  Book  Depository. 
After  the  fire,  the  Depository,  which  had 
also  throughout  its  existence  been  conduct- 
ing a  commercial  business,  discontinued  bus- 
iness, sold  Its  lot,  and  of  its  own  accord,  and 
Without  any  intervention  by  a  court,  began 
a  liquidation  of  Its  business  and  a  distribu- 
tion among  the  shareholders.  As  appears 
by  the  amended  bill  and  answer,  it  was  pro- 
posed in  this  liquidation  to  distribute  all 
the  sums  realized  among  the  stockholders, 
other  than,  and  without  taking  Into  account, 
the  122  shares  Issued  as  hereinbefore  stated. 
To  prevent  this  distribution,  and  to  preserve 
this  fund,  together  with  its  proportionate 
increase  from  the  enhanced  value  of  the  as- 
sets, for  the  original  purposes  of  the  donors, 
this  bUl  was  filed. 

Tbe  plaintiffs  are  David  H.  Carroll,  Sum- 
merfleld  Baldwin,  and  Benjamin  F.  Bennett, 
three  of  the  subscribers  to  the  original 
Church  Rooms  Fund,  and  the  fourth,  Is  a 
corporation  by  the  name  of  "the  Trustees  of 
the  Church  Rooms  Fund  of  the  Methodist 
Bpiscopal  Church  of  Baltimore  City,"  incor- 
porated under  tbe  provisions  of  the  General 


Laws  of  Maryland,  on  the  5th  day  of  Feb- 
ruary, 1909.  It  clearly  appears  from  the 
evidence  that  the  subscriptions,  contribu- 
tions, or  donations  made  to  the  Church 
Rooms  Fund  were  absolute  gifts  In  further- 
ance of  the  objects  for  which  the  fund  was 
Inaugurated;  and  It  therefore  follows  that 
none  of  the  individual  plaintiffs  can  have 
any  claim  whatever,  as  individuals,  to  share 
In  or  participate  in  the  liquidation  of  the 
Book  Depository  on  account  of  those  122 
shares.  The  corporate  plaintiff,  which  did 
not  come  into  existence  until  long  after  all 
of  the  events  connected  with  the  origin  and 
administration  of  this  Church  Rooms  Fund, 
could  only  have  an  interest  by  a  somewhat 
circuitous  application  of  the  doctrine  of  oy 
pres.  But  the  objections  to  this  are,  first, 
that  we  have  not  here  the  technical  chari- 
table trust,  as  defined  by  Mr.  Justice  Gray 
In  Jackson  v.  Phillips,  14  Allen  (Mass.)  556; 
and,  second,  that  the  statute  of  43  Eliza- 
beth Is  not,  and  never  has  been,  In  force  in 
the  state  of  Maryland.  Dashlell  v.  Attorney 
General,  5  Har.  &  J.  392,  9  Am.  Dec.  572; 
Halsey  t.  Convention,  75  Md.  275,  23  AtL 
781. 

The  important  question  in  this  case  is 
whether  or  not  the  fund  known  as  the 
"Church  Rooms  Fund,"  and  so  described  In 
the  minutes,  and  which  was  contributed  ei- 
ther in  cash  or  by  the  donation  of  the  capi- 
tal stodc  of  the  Book  Depository,  and  which 
was  represented  by  the  two  certificates,  ag- 
gregating 122  shares  did  or  did  not  consti- 
tute a  trust  fund,  so  as  to  properly  come  un- 
der equitable  Jurisdiction.  Through  all  of 
the  haze  which  the  lapse  of  time  has  thrown 
over  this  matter,  a  few  facts  stand  out  clear- 
ly, that  the  money  or  stock  given,  even  if  not 
given  upon  an  express  trust,  were  given  and 
received  upon  a  condition.  This  api)ears 
both  from  the  testimony  of  Dr.  Carroll,  the 
minutes  of  tbe  meeting  on  February  3d. 
which  required  it  to  be  kept  in  a  separate 
account,  the  report  of  the  committee  on  the 
Church  Rooms  Fund  in  February,  1876,  Jan- 
uary, 1877,  February,  1877,  all  of  which  ante- 
dated the  establishment  of  the  sinking  fiind 
committee,  the  report  of  the  agent  of  the 
Depository  in  1880  and  1881,  and  finally  tbe 
issuance  to  Dr.  Carroll,  as  treasurer,  of  the 
certificates  of  stock  for  122  shares,  and  a 
portion  of  which  shares  were,  by  the  report 
of  1882,  shown  to  have  been  purchased  from 
the  sinking  fund  committee. 

[1]  The  creation  of  a  trust  ordinarily  la 
required  to  be  with  a  reasonable  degree  of 
deflniteness  and  precision,  and  many  cases 
might  be  cited  where  the  courts  have  refused 
to  construe  a  trust  owing  to  tbe  uncertainty 
of  the  language  used  to  create  it,  or  of  the 
trustee  in  declaring  its  creation;  but  the 
cases  are  comparatively  few  which  have  aris- 
en in  tbe  precise  manner  in  which  the  ques- 
tion now  arises.  In  the  case  of  Rube  ▼. 
Ruhe,  118  Md.  601,  77  Atl.  797,  this  court. 
citing  from  the  case  of  Coyne  T.  Supreme 
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Conclave,  106  Md.  67,  86  Atl.  705,  says:  'Tt 
a  man,  in  confidence  of  the  parol  promise  of 
another  to  perform  an  intended  act,  sbonUI 
omit  to  make  certain  provisions,  gifts,  or 
otherwise,  such  a  promise  would  be  specific* 
ally  enforced  in  equity,  although  founded  on 
a  parol  declaration  creating  a  trust,  contrary 
to  the  statute  of  frauds;  for  It  would  be  a 
fraud  upon  all  parties  to  permit  blm  to  de- 
rive a  benefit  from  his  own  breach  of  duty 
and  obligation." 

In  this  case,  money  and  stock  were  con- 
tributed by  various  individuals  upon  what 
they  believed  to  be  a  promise  npon  the  part 
of  the  board  of  directors  of  the  Book  Deposi- 
tory, to  afTord  an  appropriate  meeting  room 
for  the  gratuitous  use  of  the  church  for  all 
proper  uses  under  their  direction. 

And  now,  when  the  corporation  which  has 
received  these  benefits  no  longer  afTords  the 
accommodation,  and  in  addition  to  that  pro- 
poses to  distribute  the  proceeds  derived  from 
its  liquidation  among  other  stockholders, 
with  no  reservation  for  the  protection  of 
the  shares  of  stock  which  the  corporation 
itself  had  Issued,  and  which  constituted  an 
evidence  that  the  fund  represented  by  these 
certificates  was  set  apart  for  a  specific  pur- 
pose, to  sanction  such  a  proceeding  would, 
under  the  language  quoted,  operate  as  a 
fraud,  both  on  the  original  contributors  and 
opon  the  associations  or  organizations  for 
the  benefit  of  which  the  contributions  were 
made. 

Reference  was  made  In  the  argument  to 
the  cases  of  Braithwaite  v.  Attorney  Gener-' 
al,  L.  R.  1  Chan.  611  (1909),  and  Cunnack 
V.  Edwards,  L.  B.  2  Chan.  679  (1896);  but 
tat  both  of  thost  cases  the  question  arose  by 
reason,  not  of  the  nonexistence  of  a  trustee 
to  carry  out  and  perform  the  trust,  but  be- 
cause there  was  no  proper  beneficiary  of  the 
trust;  and  these  cases  are  thus  readily  dis- 
tinguishable from  the  present  case.  A  case 
which  much  more  nearly  approaches  the 
pr<!sent  case  is  that  of  Spiller  v.  Maude,  Ju- 
rist, N.  S.  10,  pt.  1,  1864.  page  1089,  In  which 
Sir.  SamL  Romllly  required  the  fund  there 
in  question  to  be  paid  into  the  court;  but 
that  likewise  aroise  from  the  approaching 
condition  of  there  being  no  beneficiary  enti- 
tled to  the  Incoiqe  of  the  fund,  and  the 
last  sniTlTor  was  making  application  to  have 
the  entire  fund,  principal  as  well  as  income, 
paid  over  to  her,  which  application  the  Mas- 
ter of  the  Bolls  denied,  and  required  the 
fund  to  be  brought  Into  court,  that  upon  her 
death  it  might  be  treated  as  bona  vacantia. 

When  we  turn  to  the  American  rule,  for  a 
Bituatlon  like  the  present,  where  the  question 
arises  as  a  consequence  of  the  voluntary  dis- 
solution of  a  coriMration  which  apparently 
had  control  of  a  fund  for  a  aeries  of  years, 
and  In  consideration  of  that  had  carried 
out  the  purpose  specified  when  the  fund  orig- 
inated, we  have  an  entirely  dUferent  propo- 
sition to  deal  with.  The  beneficiaries  or  ob- 
jects to  be  promoted  by  those  who  contribut- 


ed this  fund  are  not  creditors  in  the  sense 
that  there  Is  any  money  or  property,  as  such, 
to  pass  to  them;  but  they  are  in  a  position 
of  being  entitled  to  the  performance  of  an 
obligation  by  a  body  which  had  theretofore 
been  rendering  an  Important  service,  and  In 
a  wider  sense  occupy  a  position  not  essen- 
tlally  dissimilar  from  that  of  a  mercantile 
creditor.  In  the  one  case,  it  is  money  which 
is  due,  and  In  the  other  the  performance  of  a 
service  or  an  obligation  which  Is  due;  and 
In  10  Cyc.  1330,  It  Is  said:  "The  dissolution 
by  a  voluntary  act  of  its  shareholders  does 
not  have  any  greater  effect  In  putting  an 
end  to  the  powers  of  the  corporation  than 
would  be  produced  by  the  expiration  of  its 
charter  or  a  decree  of  forfeiture."  And, 
again,  on  page  1320:  "The  death  of  a  corpo- 
ration no  more  impairs  the  obligations  ot 
its  contracts  than  does  the  death  of  a  natu- 
ral person;  but  Its  assets  remain  a  trust  fund 
or  pledge  for  the  payment  of  its  creditors 
and  shareholders,  and  a  court  of  equity  will 
lay  hold  of  those  assets  and  see  that  they 
are  duly  collected  and  Justly  applied."  And 
on  page  1321:  "A  corporation  cannot,  by 
dissolving  Itself,  defeat  the  rights  of  Its 
creditors;  but  If .  its  officers  die,  resign,  or 
refuse  to  act,  and  its  shareholders  neglect  or 
refuse  to  appoint  others  in  their  place,  a 
court  of  equity,  which  never  allows  a  trust 
to  fall  for  want  of  a  trustee,  will  Interfere 
and  appoint  a  receiver,  for  the  purpose  of 
winding  up  and  putting  an  end  to  the  con- 
cern." 

[2, 3]  Neither  the  original  nor  the  '  amend- 
ed bill  of  complaint  in  this  case  contains  any 
specific  prayer  that  the  court  shall  declare  a 
trust;  but  it  does  contain  the  usual  prayer 
for  general  relief;  and  under  this,  where 
the  evidence  warrants  it,  a  court  of  equity 
will  never  hesitate  to  give  efTect  to  a  trust, 
where  the  facts  Justify  such  a  conclusion. 
Therefore,  unless  there  be  some  additional 
reason  why  a  trust  should  not  be  declared 
as  regards  the  122  shares  of  stock  of  the  De- 
pository, the  law  amply  warrants  it 

[4]  Objection  is  made  to  Implying  a  trust 
in  the  present  case,  upon  the  ground  of  the 
indeflnltenesB  of  the  objects  sought  to  be 
benefited,  and  the  further  fact  that  some  or 
all  of  these  supposed  beneficiaries  are  unin- 
corporated associations.  Numerous  cases 
have  been  cited  upon  the  theory  that  these 
bodies  would  come  within  the  scope  of  the 
rule  laid  down  in  such  cases  as  Baptist 
Church  T.  Shlvely.  67  Md.  493,  10  Atl.  244, 
1  Am.  St  Rep.  412,  and  Crisp  v.  Crisp,  65 
Md.  442,  6  Atl.  421;  but  to  place  any  such 
construction  upon  the  charter  of  the  Metho- 
dist Book  Depository  would  involve  an  ex- 
tension of  that  doctrine  far  beyond  anything 
which  was  in  contemplation  when  those  cas- 
es were  decided.  Nor  is  it  necessary  to  do 
so  In  the  present  instance.  All  of  the  ob- 
jections of  this  character  which  have  been 
urged  In  the  present  case  were  pressed  npon 
this  court  in  the  case  of  Snowden  y.  Crown 
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Cork  &  Seal  Company,  114  Md.  650,  80  Att. 
SIO,  and  were  disposed  of  by  the  rery  care- 
ful and  able  opinion  prepared  by  Judge  Ur- 
ner  in  that  case.  In  that  case,  as  In  this, 
the  question  arose,  not  In  the  course  of  con- 
struction of  any  will  or  deed  of  trust,  bat 
with  regard  to  a  gift  inter  vItos,  where  the 
donee  and  beneficiaries  alike  were  unincor- 
porated, and  the  gifts,  which  in  that  case 
also  were  shares  of  stock,  were  sustained.  A 
further  discussion  of  this  question  would  be 
simply  a  repetition  of  what  was  said  in  the 
opinion  filed  In  that  case;  and  no  sufficient 
reason  has  been  suggested  In  the  argument 
why  this  court  should  now  reverse  the  rule 
which  was  there  laid  down. 

[E]  The  next  question  for  consideration  is 
whether  there  was  a  sufficient  designation  of 
a  trustee  in  this  case,  and  whether  that 
trustee  was  capable  in  law  of  taking  the 
gift.  It  clearly  appears,  both  from  the  min- 
utes of  the  directors  and  from  the  stub  of 
the  stock  certificate  book,  that  David  H. 
Carroll  was  the  treasurer  of  this  Church 
Booms  Fund.  From  the  testimony,  be  ap- 
pears in  that  capacity  to  have  collected  what 
money  was  collected,  to  have  turned  it  into 
the  Book  Depository  for  the  acquisition  of 
stock  of  that  corporation,  and  to  have  re- 
ceipted as  such  treasurer  for  the  certificates 
of  stock  representing  the  122  shares.  These, 
so  far  as  It  Is  possible  now  to  determine, 
were  not  made  out  in  bis  name,  but  were 
made  out  in  the  name  of  the  treasurer  ot  the 
Church  Booms  Fund. 

[6]  It  Is  not  necessary  for  the  valid  ap- 
pointment of  a  trustee  that  he  shall  be  spec- 
ified by  name,  or  that  the  word  "trustee" 
shall  be  used,  provided  It  appears  to  the  sat- 
isftictlon  of  the  court  that  the  duties  to  be 
performed  are  such  as  are  properly  to  be 
performed  by  one  who  is  a  trustee,  and  that 
the .  Individual  or  corporation  Is  designated 
with  sufficient  precision  to  leave  no  doubt 
as  to  the  identity.  There  can  be  no  question 
but  what  David  H.  Carroll,  as  treasurer  of 
the  Church  Booms  Fund,  was  originally  the 
trustee  for  this  fund,  as  well  as  treasurer 
of  it  But  he  assumed  that  when  he  ceased 
to  be  the  agent  of  the  'Depository  he  at  the 
same  time  ceased  to  be  the  treasurer  of  this 
fond,  and  the  trustee,  and  thereafter  per- 
formed no  duties  with  regard  to  it.  He  tes- 
tifies that  at  that  time  he  turned  the  certif- 
icates of  stock  over  to  the  Beverend  John 
Lanahan,  who  succeeded  him  as  agent;  but 
whether  the  duties  of  treasurer  and  trustee 
were  thereafter  performed  by  Dr.  Lanahan, 
or  by  the  Book  Depository,  nowhere  satisfac- 
torily appears  from  the  record  In  this  cas& 

[7]  The  argument  Is  made  that  the  Book 
Depository  was  Incapable  of  acting  as  trus- 
tee With  this  view,  we  are  unable  to  agree, 
in  view  of  the  fact  that  one  of  the  declared 
objects  of  the  formation  of  the  corporation 
was  "the  accommodation  of  the  ministry  and 
membership   of   said   church    with   suitable 


buildings  for  religious,  social  and  other  meet- 
ings." The  object  sought  to  be  attained  by 
the  donors  was  distinctly  in  line  vrlth  this 
purpose. 

The  original  certificates  for  the  122  shares 
have  apparently  disappeared  and  been  lo<!t 
or  destroyed;  but  there  Is  nothing  to  show 
Ihat  there  was  ever  any  transfer  of  them 
to  any  person  or  corporation,  and  they  are 
therefore  outstanding,  representing  the  in- 
vestment of  this  fund,  which  must  now  be 
regarded  as  a  trust  fund  and„  as  such  enti- 
tled to  share  pro  rata  In  the  liquidation  ot 
the  assets  of  the  corporation,  the  Book 
Depository. 

From  what  has  been  said,  it  follows  that 
the  decree  of  circuit  court  No.  2  of  Balti- 
more city,  In  this  case,  will  be  affirmed. 

Decree  affirmed;  costs  to  be  paid  by  the 
Book  Depository  of  the  Baltimore  Annual 
Conference  of  the  Methodist  Episcopal 
Church  In  Baltimore. 


SAFE  DEPOSIT  &  TRUST  CJO.  OP  PITTS- 
BDRG  V.  DIAMOND  COAL  &  COKE  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1912.) 

1.  Fbauds,  Statute  or  (J  110*)— SuFFicrEN- 
CT  OF  Mkmobandum— Salk  or  Rkaltt. 

An  agreement  for  the  sale  of  coal  lands 
which  fails  to  definitely  describe  any  of  the 
boundaries  is  void  and  unenforceable  under  the 
statute  of  frauds. 

[Ed.  Note. — For  other  cases,  see  Fraads. 
Statute  of,  Cent  Dig.  iS  225-236;  Dee.  Dig.  < 
110.»] 

2.  Fbadds,  Statutb  op  (J  106*)— Suffioien- 
OT  OF  Meuobanduu— Sai.ii>of  Bbaltt. 

Under  the  statute  of  frauds  (Act  April 
22,  1856;  P.  L.  533),  a  contract  for  the 
sale  of  land  must  be  in  writing,  and  both  the 
consideration  and  subject-matter  must  be  defi- 
nitely defined,  and  the  land  mnst  be  described 
in  the  agreement  or  by  reference  to  a  plaa  or 
other  matter,  so  that  it  can  be  identified  with- 
out the  aid  of  parol  testimony  or  the  future 
action  of  the  same  or  other  parties. 

[Ed.  Note.— For  other  cases,  see  Fraads, 
Statute  of,  Cent  Dig.  |{  210,  211;  Dec  Dig.  § 
106.*] 

3.  Specific   Pebfobuanoe    ({    88*)  —  Cor- 

tsacts  Enfobcbablk— Dbfiititeness. 

Though  parol  evidence  may  be  introduced 
to  vary  a  written  contract  for  the  sale  of  land 
on  the  ground  of  fraud,  accident,  or  mistake, 
and  the  contract  thereupon  reformed  in  equity, 
the  contract  as  so  reformed,  being  oral  in  con- 
templation of  law,  will  not  be  specifically  en- 
forced. 

[Ed.  Note.— For  other  cases,  see  Specific 
Performance,  Cent  Dig.  §§  114-119;  Dec.  THr 
I  39.*]  *■ 

4.  Fbauds,  Statute  of  ({  119*)— Opkbation 
OF  Statute— Bab  of  Rbmbdt. 

The  statute  of  frauds  (Act  April  22,  185G; 
P.  L.  633)  is  not  a  mere  rule  of  evidence', 
but  a  limitation  of  judicial  authority  to  afford  a' 
remedy. 

[Ed.  Note.— For  other  cases,  see  Frauds 
Statute  of.  Cent  Dig.  {S  266,  267,  270;  Dec' 
Dig.  I  119.*]  ^• 


•Par  other  cuea  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Kay  No.  Serlea  &  Rep'r  Indexes 


Digitized  by  CjOOQIC 


p*.) 


SAFE  DEPOSIT  &  TRUST  CO.  v.  DIAMOKD  COAL  A  COKE  CO. 


65 


Appeal  from  Gonxt  of  Common  Pleaa,  Al- 
I^beny  Connty. 

Rill  in  eqnltr  by  the  Safe  Deposit  &  Trust 
Company  of  Pittsbarg  against  the  Diamond 
Coal  &  Coke  Company.  From  a  decree  sus- 
taining a  demurrer  to  a  cross-bill  for  tbe 
reformation  of  a  written  agreement  for  tbe 
sale  of  coal  and  for  the  specific  performance 
thereof,  defendant  appeals.     AfSrmed. 

The  Midland  Steel  Company  Is  the  owner 
of  about  903  acres  of  the  Pittsburg  or  River 
vein  of  coal  in  Washington  county  adjoining 
a  tract  of  tbe  same  vein  of  coal  owned  by 
the  Diamond  Coal  .ft  Coke  Company.  On 
December  2,  1905,  tbe  steel  company  exe- 
cuted and  delivered  to  the  Safe  Deposit  ft 
Trust  Company  of  Pittsburg  as  trustee  a 
first  mortgage  on  its  coal  to  secure  the  poy- 
ment  of  a  bond  Issue.  The  trustee  accepted 
tbe  trust  set  forth  in  the  mortgage,  and  has 
since  continued  to  act  as  sacb  trustee.  The 
entries  in  the  mine  of  the  coal  company  were 
in  close  proximity  to  the  coal  of  the  steel 
company,  and,  the  former  having  threatened 
to  extend  Its  entries  Into  and  mine  the  lat- 
ter's  coal,  the  tmstee  In  October,  1909,  filed 
a  bill  to  restrain  tbe  coal  company  from  en- 
cering  upon,  mining,  or  In  any  wise  Interfer- 
ing with  the  body  of  coal  covered  by  the 
mortgage.  Tbe  coal  company  demurred  to 
the  l>IU,  but  the  demurrer  was  overruled, 
and  tbe  company  required  to  answer.  An 
answer  and  replication  having  been  filed, 
the  court,  after  hearing,  dissolved  tbe  pre- 
liminary Injunction,  but  retained  the  bill  in 
place  "that  compliance  with  the  terms  of 
this  agreement  may  be  enforced,  in  case 
there  should  be  a  default  on  the  part  of  the 
Diamond  Coal  ft  Coke  Company."  The  agree- 
ment referred  to  in  the  decree  was  a  con- 
tract, dated  December  12, 1908,  by  which  the 
steel  company  sold  to  the  coal  company  200 
acres  of  Its  coal ;  the  part  of  the  agreement 
material  to  this  issue  being  tbe  description 
of  the  coal  land  sold  as  follows:  "Tbe  pre- 
cise bounds  of  the  coal  land,  proposed  to  be 
sold,  cannot  be  exactly  stated,  but  will  be 
substantially  as  follows:  (The  same  Is  to 
be  the  Pittsburg  or  River  vrfn  of  coal,  under- 
lying one  contiguous  block  ok  200  acres  to  be 
carved  out  of  said  larger  t^act,  bounded  on 
the  east  by  the  line  betweed  the  Vesta  Coal 
Company  and  the  steel  company  extending 
from  the  point  of  IntersecUbn  of  the  lands 
of  the  coal  company,  the  Veata  Coal  Compa- 
ny, and  the  steel  company  fit  least  to  tbe 
point  of  Intersection  of  landls  of  Williams 
snd  Dorsey  now  owned  by  the  steel  company 
and  the  Vesta  Coal  Company  With  the  privi- 
lege of  the  steel  company  extanding  the  line 
to  any  portion  of  the  WllUamA  farm,  bound- 
ed on  tbe  north  by  the  line  off  tbe  lands  of 
tbe  coal  company  at  least  th4  full  length 
thereof,  with  tbe  right  of  the  smeel  company 
to  extend  said  line  along  the  |  line  of  the 
lands  of  tbe  Lilley  coal  so  far  asi  In  its  dis- 
cretion it   may   determine.     T^9   western 


boundary  of  said  tract  shall  be  the  bound- 
ary line  as  decided  upon  between  tbe  steel 
company  and  tbe  land  of  the  Monongahela 
River  Consolidated  Coal  ft  Coke  Company  as 
determined  by  a  proposed  trade  arrangement 
between  tbe  steel  company  and  tbe  Mononga- 
hela River  Consolidated  Coal  ft  Coke  Com- 
IMiny,  and  bounded  on  the  south  by  a  straight 
line  80  determined  In  consideration  of  the 
other  boundaries  that  the  tract  shall  con- 
tain 200  acres.  A  description  of  the  pre- 
cise boundaries  of  the  coal  land  sold,  to  be 
defined  as  above  by  the  steel  company,  shall 
be  by  the  steel  company  furnished  to  tbe  coal 
company  in  writing  at  least  ten  days  prior 
to  the  delivery  of  the  deed  hereinafter  men- 
tioned." 

Upon  the  dissolution  of  tbe  injunction,  the 
steel  company  presented  its  petition  to  the 
court  for  leave  to  Intervene  and  to  become  a 
party  to  the  proceedings  instituted  by  tbe 
trust  company,  and  to  file  a  cross-bill  against 
the  coal  company  and  trustee.  The  coal  com- 
pany filed  an  answer  denying  the  right  of 
the  steel  company  to  intervene  and  become 
a-  party  by  filing  a  cross-bill,  and  praying 
that  tbe  petition  be  dismissed.  The  court, 
however,  granted  tbe  prayer  of  the  petition, 
permitted  tbe  steel  company  to  intervene 
and  file  Its  cross-bill,  which  prayed  for  an 
injunction  to  restrain  the  coal  company  from 
mining  the  coal,  and  for  the  surrender  and 
cancellation  of  the  agreement  between  the 
steel  and  coal  companies  for  the  sale  of  the 
200  acres  of  coal  sold. 

The  steel  company  having  thus  become*  a 
party  to  the  proceedings,  tbe  coal  company 
filed  the  present  cross-bill  against  tbe  latter 
company  and  tbe  trustee,  averring,  inter 
alia,  as  follows:  "Ninth.  That  prior  to  the 
consummation  of  said  agreement  the  defend- 
ant, the  Midland  Steel  Company,  through  its 
representatives,  exhibited  to  tbe  officers  and 
agents  of  this  cross-plaintiff  a  general  map 
showing  its  coal  property  at  this  point,  and 
thereupon  marked  and  designated  the  coal 
agreed  to  be  conveyed  and  more  particularly 
showed  on  said  map  the  western  boundary 
of  said  tract,  fraudulently  misrepresenting 
to  the  agents  of  this  cross-plalntlff  that  the 
western  boundary  line  as  designated  and 
pointed  out  on  said  map  was  substantially 
the  boundary  line  decided  upon  between  the 
steel  company  and  tbe  land  of  the  Monon- 
gahela River  Consolidated  Coal  ft  Coke  Com- 
pany as  determined  by  the  proposed  trade 
arrangement,  and  that,  while  it  might  be 
required  to  move  said  line  a  few  feet  one 
way  or  the  other,  said  line  would  be  sub- 
stantially as  directed  and  pointed  out  at  that 
time;  that  this  cross-plalntlff  *  *  *  ac- 
cepted said  designation  and  description  of 
the  western  boundary  line,  and  in  tbe  prep- 
aration of  tbe  agreement  between  the  par- 
ties the  said  boundary  line  was  so  designat- 
ed and  described;  that  this  cross-plalntlff 
*    *    *    avers  that  the  said  line  as  desig- 
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nated  and  pointed  ont  to  them  by  the  repre- 
sentatlyes  of  the  Midland  Steel  Company, 
the  defendant,  did  not  constitnte  substantial- 
ly the  boundary  line  as  decided  between  the 
steel  company  and  the  land  of  the  Mononga- 
hela  River  Consolidated  Coal  &  Coke  Compa- 
ny, as  determined  by  said  proposed  trade 
arrangement,  and  that  a  line  entirely  differ- 
ent from  this  one  was  the  one  proposed  by 
the  Monongahela  River  Consolidated  Coal  & 
Coke  Company,  and  the  line  pointed  out  by 
the  officers  of  the  defendant  company  did  not 
Constitute  the  line  substantially  decided  up- 
on; that  this  cross-plaintiff,  relying  upon  the 
fraudulent  misrepresentations  of  the  de- 
fendant, the  Midland  Steel  Company,  repre- 
sentations which  Were  entirely  within  the 
knowledge  and  possession  of  the  said  de- 
fendant, the  Midland  Steel  Company,  entered 
Into  said  agreement;  •  ♦  •  that  a  true 
and  correct  boundary  line  of  said  property 
as  designated  and  pointed  out  to  this  cross- 
plaintiff  and  said  to  have  been  the  bound- 
ary line  In  the  proposed  trade  arrangement 
is  the  extension  or  continuation  in  the 
southerly  direction  of  the  western  boundary 
line  of  lilley  coal  which  Immediately  Joins 
the  coal  of  the  Midland  S£eel  Company  at 
this  point." 

The  bill  prayed,  inter  alia,  as  follows:  "(1) 
That  said  tract  be  reformed  in  its  descrip- 
tion so  that  the  description  of  the  western 
boundary  line  of  said  property  which  reads 
as  follows:  The  western  boundary  of  said 
tract  shall  be  the  boundary  Une  as  decided 
upon  between  the  steel  company  and  the 
land  of  the  Monongahela  River  Consolidated 
Coal  &  Coke  Company,  as  determined  by  a 
proposed  trade  arrangement  between  the 
steel  company  and  the  Monongahela  River 
Consolidated  Coal  &  Coke  Company' — shall 
be  modified,  reformed  and  changed  so  that 
the  same  shall  read:  The  western  boundary 
of  said  tract  shall  be  a  line  constituting  an 
extension  or  continuation  in  the  same  south- 
erly direction  as  the  western  boundary  line 
of  the  Lllley  coal  which  immediately  adjoins 
the  coal  of  the  Midland  Steel  Company,  said 
line  to  be  continued  in  such  length,  so  that 
the  straight  line  fixed  in  this  agreement  as 
the  southerly  Une  taken  with  this  westerly 
line  shall  close  and  the  entire  area  constitute 
200  acres.'"  The  bill  further  prayed  that 
the  steel  company  be  directed  to  furnish  a 
description  of  the  precise  bounds  of  the  coal 
lands  sold,  to  be  deHned  as  contained  in  the 
contract,  that  the  court  decree  the  specific 
performance  of  the  contract,  and  thereafter 
the  steel  company  deliver  to  the  coal  com- 
pany a  deed  in  fee  simple  for  the  coal  as 
substantially  described  in  the  agreement 
upon  delivery  by  the  coal  company  of  the 
consideration  money  stipulated  in  the  agree- 
jnent,  and  that  the  trustee  be  directed  to  re- 
lease ,from  the  lien  of  the  mortgage  held  by 
it  the  200  acres  of  coal  described  in  the 
agreement     The    steel    company    and    the 


trustee  demurred  to  this  cross-bin  on  the 
grounds,  inter  alia,  that  (1)  "the  bill  shows 
that  the  eflBcacy  as  a  contract  of  the  so-called 
agreement  is  inherently  dependent  on  the 
consummation  of  the  proposed  trade  agree- 
ment between  the  steel  company  and  the 
Monongahela  River  Consolidated  Goal  & 
Coke  Company,  but  fails  to  allege  that  said 
trade  was  ever  made;  (2)  the  allegations  of 
the  bill  show  that  under  the  Pennsylvania 
statute  of  frauds  the  plaintiff  is  not  entitled 
to  the  prayer  for  reformation  and  specific 
performance."  After  hearing,  the  court  en- 
tered a  decree  sustaining  the  demurrer  and 
dismissing  the  bill.  From  the  decree  the 
coal  company  has  taken  this  appeal. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  BLKIN,  STEW- 
ART  and  MOSOHZISKER,  JJ. 

William  A.  Stone  and  Stephen  Stone,  for 
appellant    M.  W.  Acheeon,  Jr.,  for  appellee. 

MESTREZAT,  J.  This  Is  a  cross-bill  in 
which  the  Diamond  Coal  &  Coke  Company 
(herein  called  the  coal  company)  is  plaintiff, 
and  the  Midland  Steel  Company  (herein  call- 
ed the  steel  company)  and  the  Safe  DeiMtsit 
&  Trust  Company,  trustee  (herein  called  the 
trustee),  are  defendants.  The  plaintiff  seeks 
to  reform  by  parol  an  executory  contract  in 
writing  for  the  sale  of  coal  lands,  and  prays 
for  a  decree  of  specific  performance  of  the 
contract,  as  reformed.  The  facts  and  the 
proceeding  leading  up  to  the  filing  of  the 
cross-bill  ^re  stated  by  the  reporter.  The 
part  of  the  ^ntract  sought  to  be  reformed  is 
the  descrlpti)^  of  the  coal  lands  sold  by  the 
steel  company\to  the  coal  company,  the  cross- 
plainUff.  \ 

[1]  Analyzing  the  written  contract  between 
the  parties,  welfind  that  the  agreement  is  a 
proposition  to  sell  200  acres  of  coal  the  pre- 
cise boundaries  #f  which  could  not  then  be  ex- 
actly stated,  but  the  description  of  the  bonnd- 
arles  was  to  be  kubstantially  as  stated.  The 
eastern  boundai  y  line  is  stated  with  the 
prlvU^e  of  the  steel  company  to  extend  it 
and  the  norther  i  boundary  line  was  to  be 
the  Une  of  the  It  nds  of  the  coal  company,  at 
least  the  fuU  le  igth  thereof,  with  the  right 
of  the  steel  com]  lany,  in  its  discretion,  to  ex- 
tend the  line  a  ong  the  line  of  the  Lllley 
coal.  The  west  sm  boundary  of  the  tract 
"shall  be  the  ba  ondary  Une  as  decided  upon 
between  the  steiel  company  and  the  land  of 
the  Monongahela  River  Consolidated  Coal  & 
Coke  Company,!"  and  the  southern  boundary 
was  to  be  a  straight  line  determined  in  con- 
sideration of  fthe  other  boundaries  ao  that 
the  tract  should  contain  200  acres. 

If  there  is  niny  more  uncertain  and  Indefi- 
nite descriptUon  of  lands  agreed  to  be  sold 
and  purchaseld  in  any  case  in  this  court,  it 
has  escai)edFobeervation.  There  Is  neither 
course  nor  (Hlstance  given  to  any  of  the  four 
boundary  vJaea.  In  fact,  the  memorandum 
of  agreeme^ot  distinctly  states  that  at  the 
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date  of  its  execution  the  precise  boundary 
lines  "cannot  be  exactly  stated."  The  only 
thing  definitely  stated  in  the  memorandum  is 
the  number  of  acres  to  be  sold.  The  vendor 
company  owned  903  acres  of  coal,  and  out 
of  that  body  it  proposed  to  sell  200  acres  to 
the  coal  company.  There  is  not  one  of  the 
boundary  lines,  as  will  be  obserred,  that  is 
definitely  described.  The  length  of  the  east 
and  north  lines  is  not  fixed,  but  depend  upon 
the  discretion  of  the  vendor.  The  western 
line  "shall  be  the  boundary  line  as  decided 
upon  between  the  steel  company  and  land  of 
the  Monongahela  River  Consolidated  Coal  & 
Coke  Company  as  determined  by  a  proposed 
trade  arrangement  between  the  steel  com- 
pany and  the  Monongahela  River  Consoli- 
dated Coal  &  Coke  Company,"  which  leaves 
the  line  undetermined  until  the  boundary 
line  has  been  fixed  by  the  proposed  trade  ar- 
rangement, and  the  southern  line  is  not  giv- 
en but  is  to  be  "determined  ta  consideration 
of  the  otber  boundaries."  It  is  not  averred 
in  the  bill,  and  hence  must  be  assumed  not 
to  be  a  fact,  that  the  proposed  trade  ar- 
rangement lias  yet  been  consummated,  and 
the  boundary  line  therein  provided  for  has 
been  determined.  It  is  apparent  that  with- 
out this  line  neither  the  north  nor  the  west 
line  of  tbe  coal  lands  sold  can  be  ascertain- 
ed. It  la  not  alleged  that  the  coal  company 
took  possession  of  any  definitely  described 
tract  of  200  acres,  or,  in  fact,  of  any  coal 
land  in  pursuance  of  the  sale,  or  made  any 
improvements  tliereon.  Neither  these  nor 
any  other  matters  of  estoppel,  except  the 
payment  of  $5,000  on  the  1300,000  considera- 
tion, are  averred  in  the  bill.  It  follows  that, 
by  reason  of  the  defective  description  of  the 
lands,  the  contract  of  sale  Is  indefinite,  un- 
certain, and  not  self-sustaining,  and  is  there- 
fore void,  and  not  enforceable  under  the 
statute  of  frauds. 

[I]  The  act  of  April  22,  1856  (P.  L.  633;  2 
Pnrdon's  Dig.  [13th  Ed.]  p.  1757),  known  as 
the  "Statute  of  Frauds,"  provides  in  Its  fourth 
section  that  "all  declarations  •  •  •  of 
any  lands,  •  •  •  and  all  grants  and  as- 
signments thereof  shall  be  manifested  by 
writing,  •  •  •  or  else  to  be  void."  With- 
out tbis  statute,  an  agreement  either  in  writ- 
ing or  by  parol  to  sell  lands  is  not  valid  un- 
less its  terms  are  sufficiently  definite  to  iden- 
tify tbe  subject  of  the  sale.  Under  the  stat- 
ute, tbe  land  must  not  only  be  sufficiently  de- 
scribed to  identify  it,  but  the  contract  must 
be  In  writing,  or  It  is  void  and  not  enforce- 
able. The  statute  requires  both  the  consld- 
a«tlon  and  the  subject  of  the  agreement  to 
be  definitely  defined.  The  land  must  be  de- 
scribed In  the  agreement  or  by  reference  to 
a  plan  or  other  matter  so  that  it  can  be  iden- 
tified and  located,  and  the  description  must 
be  sufficiently  definite  within  itself  and  not 
require  the  cdd  of  parol  testimony  or  be  left 
to  the  future  action  of  the  same  or  other 
parties.  Holthonse  ▼.  Bynd,  0  Sadler,  193, 
12  AtL  340;   McCoy  r.  Bnmot,  183  Pa.  106, 


S8  Atl.  1102;  Soles  v.  Hickman,  20  Pa.  180; 
Cunningham  v.  Neeld,  198  Pa.  41,  47  Atl.  954; 
Agnew  V.  Southern  Avenue  'Land  Company, 
204  Pa.  192,  53  Atl.  762;  Baldridge  v.  George, 
216  Pa.  231,  66  Atl.  662. 

[3]  It  is  apparent  that  the  contract  as 
written  cannot  be  specifically  performed,  and 
It  is  equally  clear  that  no  essential  part  of 
it  can  be  supplied  or  reformed  by  parol  tes- 
timony, and,  as  thus  varied  or  changed,  be 
specifically  enforced  against  the  vendor.  If 
the  written  agreement  lacks  any  of  the  es- 
sentials necessary  to  make  it  a  complete 
contract,  the  statute  declares  it  void.  Mellon 
V.  Davison,  123  Pa.  298,  16  Atl.  431.  The 
vendee  corporation,  recognizing  the  Invalidity 
of  the  agreemoit  as  written  and  Its  inability 
to  enforce  specific  performance  of  it,  seeks 
by  its  cross-bill  to  reform  the  contract  by 
parol,  and  then  to  have  the  contracts  as 
thus  rectified  specifically  carried  out  by  the 
vendor.  The  ground  on  which  the  reforma- 
tion is  sought  is  fraud  which,  as  set  out  in 
the  ninth  paragraph  of  the  bill,  is  averred  to 
consist  in  the  steel  company,  prior  to  the 
consummation  of  the  agreement,  exhibiting 
to  the  coal  company  a  map  showing  the  steel 
company's  proper^  and  designating  there- 
on the  coal  agreed  to  be  conveyed  and  the 
western  boundary  of  the  tract,  and  fraudu- 
lently misrepresenting  that  such  boundary 
line  was  substantially  the  line  decided  upon 
as  determined  by  the  proposed  trade  arrange- 
ment with  the  Monongahela  company,  by 
reason  of  which  representations  the  coal 
company  accepted  said  designation  and  de- 
scription in  t^e  contract  as  the  western 
boundary  line.  We  have  possibly  gone  as 
far  as  any  American  state  In  admitting  oral 
testimony  to  vary  and  contradict  written  in- 
struments. We  have  uniformly  held  that  pa- 
rol evidence  is  competent  to  vary  or  contra- 
dict a  writing  where  there  was  fraud,  acci- 
dent, or  mistake  in  the  creation  of  the  in- 
strument itself,  or  where  there  has  been  an 
attempt  to  make  a  fraudulent  use  of  the  in- 
strument in  violation  of  a  promise  or  agree- 
ment made  at  the  time  the  instrument  was 
signed,  and  without  which  it  would  not  have 
been  executed.  In  such  cases,  where  the 
parol  evidence  is  sufficient  to  warrant  a  chan- 
cellor in  reforming  the  instrument,  it  is  ad- 
missible to  contradict  or  vary  the  writing. 
Wherever  the  oral  evidence  furnishes  this  de- 
gree of  proof,  our  courts  in  the  exercise  of 
equitable  Jurisdiction  have  reformed  the 
writing  80  as  to  make  It  conform  to  the  in- 
tention of  the  parties  In  the  execution  of  this 
Instrument  We  have  applied  this  doctrine, 
and  permitted  parol  testimony  to  be  Introduc- 
ed for  the  purpose  of  reforming  both  executo- 
ry and  executed  contracts.  Wherever  a  writ- 
ten instrument  fails  to  express  the  Intention 
of  the  parties  by  reason  of  fraud,  accident, 
or  mistake,  the  Injured  party  may  invoke  the 
equitable  Jurisdiction  of  the  court  which,  by 
the  aid  of  parol  testimony,  may  reform  It. 
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This  Is  the  well-settled  doctrine  of  our  state 
and  recognized  by  Judicial  decision  since  It 
became  a  commonwealtb.  No  party  should. 
In  morals  or  In  law,  insist  upon  the  perform- 
ance of  a  written  agreement  which  by  reason 
of  fraud,  accident,  or  mistake  does  not  speak 
the  intention  of  the  parties,  and  a  chancellor 
will  reform  the  Instrument  so  as  to  make  it 
declare  th^  real  Intention.  Equity  looks 
alone  to  Justice  and  fair  dealing,  and  will 
command  even  the  law,  hampered  by  Its  tech- 
nicalities, to  obey  her  decree  enforcing  the 
true  intention  of  the  parties  to  a  contract 

While,  therefore,  the  admissibility  of  pa- 
rol evidence,  under  proper  limitations,  to 
alter,  vary,  and  even  to  contradict  a  written 
instrument  in  such  cases  is  settled  in  this 
state,  it  has  not  yet  been  determined  by  this 
court  that,  the  instrument  having  been  varied 
or  rectified  by  the  evidence,  the  court  may 
decree  specific  performance  of  the  agreement 
In  Its  varied  or  corrected  form  where  the 
contract  is  required  by  statute  to  be  in  writ- 
ing. It  is  one  thing  to  alter  or  vary  a  writ- 
ten contract  by  parol  evidence,  and  quite  an- 
other to  si)eciflcaUy  enforce  it  in  its  varied 
or  altered  form.  In  the  absence  of  fraud,  ac- 
cident, or  mistake,  a  written  contract  speaks 
for  itself,  and  parol  evidence  will  not  be  re- 
ceived to  vary  or  contradict  it  This  rule, 
however,  as  we  have  seen,  is  relaxed,  and  the 
courts  will  not  enforce  it  where  the  agree- 
ment does  not  speak  the  intention  of  the 
parties  by  reason  of  fraud,  accident,  or  mis- 
take, bat  will  rectify  the  contract  so  as  to 
declare  their  real  intention.  In  the  absence 
of  statutory  inhibition,  a  chancellor  wlU, 
where  there  is  no  adequate  Temedy  at  law, 
compel  a  party  to  keep  his  written  engage- 
ments. That  is  one  of  the  settled  powers  of 
a  court  of  equity.  It  simply  Involves  the  ap- 
plication of  the  exception  to  the  general  rule 
that  parol  evidence  Is  not  admissible  to  vary 
or  contradict  a  written  instrument. 

Where,  however,  the  people  speaking 
through  the  legislative  branch  of  the  govern- 
ment have  declared  that  contracts  relating  to 
certain  subjects  shall  possess  certain  requi- 
sites necessary  to  their  validity,  it  is  not 
within  the  power  or  the  Jurisdiction  of  a 
court  of  equity  to  annul  or  disregard  the 
mandate.  Equity  corrects  that  wherein  the 
law  is  deficient,  but,  where  the  statutory  law 
has  spoken,  equity  must  remain  silent.  A 
chancellor  cannot  by  hia  decree  repeal  or  set 
at  naught  an  act  of  assembly  constitutionally 
valid.  To  uphold  such  a  power  or  to  enforce 
such  a  doctrine  is  in  the  very  teeth  of  the 
proposition  that  "all  power  Is  inherent  in  the 
I>eople."  Where  the  federal  or  state  C!onstl- 
tution  Imposes  no  prohibition,  the  Leglsla- 
tuie  may  declare  the  manner  in  which  or  the 
Instrument  by  which  lands  in  the  state  shall 
be  sold  and  transferred,  and  the  courts  have 
no  discretion  In  the  enforcement  of  the  stat- 
utory provision.  We  are  clear  that  upon  rea- 
son and  authority  a  court  of  equity  cannot 


vary  or  rectify  by  parol  an  executory  agree- 
ment in  writing  for  the  sale  of  lands,  and  as 
thus  varied,  in  the  absence  of  an  estoppel, 
specifically  enforce  performance  of  it  It  is 
the  doctrine  of  this  court  declared  in  ntimer- 
ous  cases,  tltat  where  a  written  agreement 
is  varied  by  oral  testimony,  the  whole  con- 
tract in  legal  contemplation  becomes  parol. 
If  there  Is  anything  settled  In  our  law,  that 
principle  is  firmly  established.  When,  there- 
fore, a  party  to  an  executory  agreement  in 
writing  for  the  sale  of  l.inds  succeeds  in  re- 
forming it  by  oral  testimony,  he  reduces  the 
whole  agreemoit  to  a  parol  contract  and  de- 
prives himself  of  the  right  to  have  it  spe- 
cifically performed.  He  pulls  down  the  house 
on  his  own  head.  When  he  converts  the 
vvritlng  into  an  oral  agreement,  the  statute 
declares  it  to  "be  void."  He  has  rectified  the 
written  contract,  and  In  its  place  has  estab- 
lished an  agreement  which  in  contemplation 
of  law  is  parol,  and  therefore,  by  statutory 
mandate,  absolutely  invalid  and  withont 
force.  The  true  contract,  as  declared  by  the 
chancellor,  cannot  be  enforced.  "It  is  then 
apparent,"  says  Judge  Hare,  2  Wh.  &  Tudor's 
Lead.  Cas.  In  Eq.  (4th  Am.  Ed.)  904,  "that 
the  contract  as  it  stands  is  not  the  true  one, 
and  that  the  true  contract  is  invalidated  by 
the  statute,  and  as  the  former  ought  not 
to  be,  and  the  latter  cannot  be  enforced, 
there  is  no  room  for  a  decree  of  specific  per- 
formance." Our  statute  of  frauds  declares 
that  all  grants  and  assignments  of  land  shall 
be  manifested  by  writing  "or  else  to  be  void," 
and  under  this  statute,  therefore,  a  parol 
contract  for  the  sale  of  land  is  a  nullity,  and 
no  court  can  decree  its  specific  performance. 
It  is  equally  apparent  that  this  rule  applies 
whether  the  contract  originally  was  oral,  or 
whether  it  becomes  so  by  the  decree  of  a 
chancellor  reforming  the  written  agreement 
and  thereby  reducing  the  whole  contract  to 
parol.  Equity  strikes  down  the  written 
agreement  and  substitutes  the  parol  contract 
as  expressive  of  the  Intention  of  the  parties. 
In  either  case  the  statute  declares  the  agree- 
ment void,  and  it  Is  not  within  the  power  of 
a  chancellor  to  rehabilitate  and  make  it  a 
valid  instrument  for  the  conveyance  of  land. 
Whether  a  written  contract  is  reformed  on 
the  ground  of  fraud,  accident  or  mistake,  the 
etfect  Is  the  same,  the  whole  contract  Is,  In 
contemplation  of  law,  reduced  to  a  parol 
agreement  which  the  statute  of  frauds  de- 
clares to  be  void  and  incapable  of  being  spe- 
cifically enforced  so  as  to  compel  the  transfer 
of  title  to  real  estate. 

[4]  The  statute  is  not  a  mere  rule  of  evi- 
dence but  a  limitation  of  Judicial  authority 
to  afford  a  remedy.  Glass  ▼.  Hulbert,  102 
Mass.  24,  3  Am.  Rep.  418,  423. 

The  above  conclusion  is  in  accord  with  the 
English  doctrine  as  announced  in  the  lead- 
ing case  of  WooUam  v.  Heam,  7  Ves.  Jr. 
211,  decided  in  1802.  The  case  has  been 
followed  in  subsequent  decisions,  and  Is  tbe 
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present  law  of  Ehigland.  The  leading^  Ameri- 
can case  In  support  of  this  view  is  Glass  t. 
HiUbert,  102  Mass.  24,  3  Am.  R^.  418.  The 
bill  was  filed  by  the  vendee  against  the  ven- 
dor, and  asked  relief  in  several  particulars 
coimected  with  the  alleged  oral  contract  of 
purchase.  In  dismissing  the  bill  Mr.  Jus- 
tice Wells  delivered  an  exhaustive  opinion 
reviewing  aU  the  authorities  on  the  subject 
in  which  he  said,  inter  alia:  "When  the  pro- 
posed reformation  of  an  instrument  involves 
the  specific  i)erformance  of  an  oral  agree- 
ment within  the  statute  of  frauds,  or  when 
the  term  sought  to  be  added  would  so  mod- 
ify the  Instrument  as  to  make  it  operate  to 
convey  an  Interest  or  secure  a  right  which 
can  only  be  conveyed  or  secured  through  an 
Instrument  in  writing,  and  for  which  no 
writing  has  ever  existed,  the  statute  of 
frauds  Is  a  safiicient  answer  to  such  a  pro- 
ceeding, unless  the  plea  of  the  statute  can 
be  met  by  some  ground  of  estoppel  to  de- 
prive the  party  of  the  right  to  set  up  that 
defense.  •  •  •  Bectlflcatlon  by  making 
the  contract  include  obligations  or  subject- 
matter,  to  which  its  written  terms  will  not 
apply,  is  a  direct  enforcement  of  the  oral 
agreement,  as  much  In  conflict  with  the  stat- 
ute of  frauds  as  If  there  were  no  writing  at 
all."  The  same  doctrine  is  announced  and 
enfbrced  In  Elder  v.  Elder,  10  Me.  80,  25 
Am.  Dec.  205;  Osborn  v.  Phelps,  19  Conn.  63, 
48  Am.  Dec.  133 ;  Macomber  v.  Peckham,  16 
R.  I.  485,  17  AtL  910;  CUmer  v.  Hovey,  16 
Mch.  18 ;  Davis  v.  Ely,  104  N.  C.  16,  10  S. 
E.  138,  5  li.  E.  A  810,  17  Am.  St.  Rep.  667; 
Westbrook  v.  Harbeson,  2  McCord,  Eq.  (8. 
C.)  112;  Bogard  v.  Barhan,  52  Or.  121,  96 
Pac.  673,  132  Am.  St.  I^p.  676;  Alabama 
mineral  Land  Company  v.  Jackson,  121  Ala. 
172,  25  South.  709,  77  Am.  St.  Rep.  46; 
Miller  V.  Chetwood,  2  N.  J.  Eq.  199;  Web- 
ster V.  Gray,  37  Mich.  37;  Dennis  v.  Den- 
nis, 4  Rich.  Eq.  (S.  C.)  307 ;  Allen  v.  Kitchen, 
16  Idaho,  133,  100  Pac.  1052,  18  Ann.  Cas. 
914. 

In  Adams  on  Equity  (5th  Am.  EdO  171,  the 
learned  author  says:  "Where  land  Is  the 
subject  of  the  erroneous  instrument,"  the 
reformation  of  an  executed  conveyance  on 
parol  evidence  Is  not  precluded  by  the  stat- 
ute ot  frauds,  for  otherwise  it  would  be  im- 
iKMsIble  to  give  relief.  And,  where  a  mis- 
take In  an  executory  agreement  relating  to 
land  is  alleged,  parol  evidence  may  be  ad- 
mitted In  opposition  to  the  equity  for  specific 
performance.  But  it  does  not  appear  that, 
where  the  deftodant  has  insisted  on  the  ben- 
efit of  a  statute,  the  court  has  ever  reformed 
such  an  executory  agreement  on  parol  evi- 
dence, and  specifically  enforced  it  with  the 
variation."  The  authorities  cited  by  the 
learned  counsel  for  the  appellants  do  not 
rule  the  question  raised  by  this  record. 
Those  decisions  deal  with  executed  contracts 
and  with  the  admissibility  of  parol  evidence 
to  reform  contracts  in  cases  where,  as  said 
by  Woodward,  J.,  In  Workman  v.  Guthrie, 


29  Pa.  495,  610,  72  Am.  Dec.  654.  "the  statute 
of  frauds  and  perjuries  has, nothing  to  do 
with  the  question,"  and,  as  said  in  Schettiger 
V.  Hopple,  3  Grant,  Cas.  54,  56,  "where  no 
statutory  provision  Intervened."  While  dicta 
in  some  of  the  opinions  might  apparently 
support  the  appellant's  contention,  the  de- 
cision of  the  case  did  not  require  the  court 
to  pass  upon  the  question  involved  in  the 
present  case.  On  the  other  hand.  Judge 
Blddle,  in  McCann  v.  Pickup,  17  Phlla.  56, 
57,  a  bill  filed  to  correct  the  description  In 
an  agreement  in  writing  for  the  exchange 
of  certain  real  estate,  followed  the  English 
and  Massachusetts  rule,  and  refused  to  de- 
cree specific  performance  of  the  contract  on 
parol  evidence.  In  his  opinion  he  said:  "But, 
when  the  omitted  term  or  obligation  is  with- 
in the  "Statute  of  frauds,  there  is  no  valid 
agreement  which  the  court  Is  authorized  to 
enforce  outside  of  the  writing."  The  same 
doctrine  Is  recognized  in  Andrews  Bros. 
Company  v.  Youngstown  Coke  Company, 
Limited,  7  Pa.  Co.  Ct.  R.  67,  by  the  Circuit 
Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania.  Judge  Hare  also 
sustains  the  doctrine  in  his  elaborate  note  to 
Woollam  V.  Heam,  2  Wh.  &  Tudor's  Lead. 
Cas.  In  Eq.  (4th  Am.  Ed.)  920,  944,  in  which 
he  exhaustively  reviews  all  the  English  and 
American  cases  on  the  subject  to  that  date. 
There  is  a  confilct  of  authority  on  this 
side  of  the  Atlantic  on  the  question  of  the 
right  of  a  court  of  equity,  in  the  absence 
of  part  performance  or  other  matters  of 
estoppel,  to  reform  by  parol  evidence  an  ex- 
ecutory contract  for  the  sale  of  land  and 
specifically  enforce  it  with  the  variation.  In 
several  states,  courts  of  great  respectability 
have  held  that  a  parol  variation  of  the  writ- 
ten agreement  may  be  specifically  enforced 
notwithstanding  the  statute  of  frauds.  The 
leading  case  relied  upon  by  those  who  sup- 
port that  doctrine  is  Gillespie  v.  Moon,  2 
Johns.  Ch.  (N.  Y.)  585,  7  Am.  Dec.  559.  That 
was  a  bill  to  reform,  not  an  executory  con- 
tract, but  a  deed  which,  it  was  alleged,  by 
mutual  mistake,  included  more  land  than 
was  sold.  The  question  under  consideration 
here  did  not  arise  in  that  case,  and  hence 
what  was  said  on  the  authority  of  the  court 
to  enforce  a  written  contract  with  a  parol 
variation  for  the  sale  of  land  must  be  re- 
garded as  dicta.  In  commenting  on  the  doc- 
trine announced  in  Gillespie  v.  Moon  and 
analogous  cases,  the  court  in  Elder  v.  Elder, 
10  Me.  80,  25  Am.  Dec.  206,  holding  the  op- 
posite view,  says:  "In  all  these  cases  there 
was  written  evidence  to  amend  by,  either 
resulting  from  the  plain  intention  of  the  par- 
ties, although  defectively  expressed,  or  from 
previous  Instructions,  or  subsequent  declara- 
tions In  writing."  The  subject  is  ably  and 
elaborately  discussed  In  Macomber  v.  Peck- 
ham,  16  R.  I.  485,  17  Atl.  910,  and  the  court 
denies  the  power  to  enforce  a  written  con- 
tract with  a  parol  variation  for  the  sale  of 
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lands,  and  says  that  tbe  arguments  nsed  In 
support  of  the  rule  "seem  to  bave  been  di- 
rected against  the  doctrine  of  English  Chan- 
cery Courts,  which,  as  we  have  seen.  Is  ap- 
plied to  all  written  contracts,  whether  within 
the  statute  or  not,  and  It  does  not  appear 
that  in  making  them  they  gave  thought  to 
the  distinction  created  by  tbe  statute." 

For  the  reasons  stated,  we  are  of  opinion 
that,  in  the  absence  of  an  estoppel,  the  court 
cannot  reform  a  written  contract  for  the  sale 
of  land  and  specifically  enforce  the  agree- 
ment with  the  variation,  and  that,  therefore, 
tbe  court  below  was  right  in  dismissing  the 
plaintifTs  cross-bill. 

The  decree  is  affirmed. 


In  re  GUNNING'S  ESTATE.     (No.  1.) 

Appeal  of  MILLBB. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1912.) 

1.  Wrixs  (§  647*) —CoNSTBUCTioif  — Estate 
Conveyed— Conditions. 

In  a  devise  to  a  named  person  on  condi- 
tion that  he  is  not  living  with  the  woman  he 
married  in  1^9,  the  condition  is  precedent, 
and  is  not  either  impossible  or  Illegal,  and 
where  the  devisee  was  living  with  the  woman 
at  the  death  of  testatrix,  he  is  not  entitled  to 
take. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  U  153»-1638;    Dec  Dig.  |  647.*] 

2.  WlLM   (8  (564*)— CONSTETTCnON  — EBTATK 

Conveyed — Conditions. 

That  a  devisee  is  not  at  fanit  for  the  non- 
performance of  a  condition  precedent  because 
he  must  do  some  act  which  he  is  incapable  of 
performing  is   immateriaL 

[Ed.  Note.— For  other  cases,  see  'Vnils,  Cent 
Dig.  {  1660;   Dec.  Dig.  {  664.*] 

8.  Wills  (f  481*)— Construction— Time  of 

Taking  Effect. 

Wills  should  be  construed  to  speak  as  if 
executed  immediately  before  the  testator's 
death,  unless  a  contrary  intent  appears. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  Sf  1005-1007;    Dec  Dig.  $  48L*] 

4.  Wnxfl  (I  447*) — Construction— Pbesump- 

TioN  IN  Favor  of  Validity. 

In  construing  a  restriction  in  a  will,  there 
IS  no  presumption  of  illegality,  but  the  pre- 
sumption is  in  favor  of  innocence  and  validity. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  9<J3;    Dec.  Dig.  {  447.*] 

6.  Wills    (I  647*)— Vauditt— Lbgalitt  of 

Provisions. 

The  rule  invalidating  gifts  based  upon  a 
future  separation  of  husband  and  wife  is  In- 
applicable to  a  legacy  upon  condition  that  it 
shall  be  effectual  only  if  the  legatee's  wife  be 
dead  or  divorced  from  the  legatee,  since  such 
condition  must  exist  at  testator's  death,  and 
nothing  that  the  legatee  could  do  thereafter 
would  nave  any  effect 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  n  1033-1038;    Dec  Dig.  }  647.*] 

Appeal  from  Orphans'  Court,  Allegheny 
County. 

In  the  matter  of  the  estate  of  Anna  M. 
Gunning,  deceased.    From  a  decree  dismiss- 


ing exceptions  to  adjudicatloii,  Karl  F.  Mil-     I 
ler  appeals.    Affirmed.  ' 

The  opinion  of  the  Supreme  Court  states 
the  case.  ! 

Argued  before  FELL,  0.  J.,  and  BROWN, 
MESTREZAT,  POTTEft,  ELKIN,  STEW- 
ART, and  M0SCHZI8KER,  JJ. 

John  M.  Freeman,  Harry  F.  Stambaugh, 
Francis  B.  Harbison,  and  D.  T.  Watson,  for 
appellant  J.  C.  Boyer,  W.  A.  McConnell, 
Lazear  &  Blaxter,  and  Lawrence  B.  Hutst 
for  appellees.  J.  P.  Patterson  and  Boyd 
Crumrine,  for  certain  Infants. 

POTTfIR,  J.  By  her  last  will,  after  pro- 
viding  for  the  sale  of  her  real  estate,  Anna 
M.  Gunning  gave  from  the  proceeds  legacies 
aggregating  $58,000,  and  then  proceeded  as 
follows:  "The  income  of  the  balance  to  be 
given  to  Earl  F.  Miller,  provided  he  Is  not 
living  with  the  woman  he  married  in  1899 — 
one  Jane  Wilson,  should  she  die,  or  he  be 
divorced  from  her — that  is  finally  divorced — 
he  is  to  be  given  absolutely  one  half  of  the 
principal,  and  the  Interest  of  the  other  half 
as  long  as  he  lives.  If  he  marries  again  he 
can  by  will  leave  all  to  his  second  wife  and 
children.  It  be  dies  unmarried  a  second 
time  without  children  the  one-half— or  all  his 
share — Is  to  be  equally  divided  between  the 
children  of  Wesley  Greer,  Culbert  Greer  and 
John  Blackford.  In  no  case  is  tbe  present 
wife  of  Karl  F.  Miller  to  benefit  by  anything 
I  leave  him  either  in  personal  or  real  es- 
tate." 

[1-3]  At  the  time  of  testatrix's  death,  Karl 
F.  Miller  was  living  with  his  wife,  tbe  Jane 
Wilson  referred  to  in  the  will,  whom  he  mar- 
ried in  1899.    Vpdn  the  adjudication  of  tbe 
fourth  account  of  the  executor,  which  includ- 
ed the  proceeds  of  the  greater  part  of  tbe 
real  estate  of  testatrix,  tbe  auditing  Judge 
held  that,  as  Karl  F.  Miller  was  living  witli 
his  wife  when  the  testatrix  died,  the  condi- 
tion annexed  to  his  legacy  was  not  fulfilled, 
and  be  could  not  take  it    Exceptions  to  the 
adjudication  were  filed  on  behalf  of  Karl  V. 
Miller,  which  were  dismissed  by  the  court. 
Alleging  that  this  was  error,  Miller  has  ap- 
pealed.    The  auditing  Judge  held  that  tbe 
condition  annexed  to  the  gift  was  precedent, 
and  in  this  view  we  think  he  was  nnQues- 
tionably  right     The  condition  provided   by 
the  testatrix  for  Karl  Miller  was  one  whlcb 
must  happen  or  be  in  existence  before  the 
estate  dependent  upon  it  could  arise.     No 
title  to  the  estate  to  which  she  attached  tbe 
condition  could  vest  in  Miller  until  the  con- 
dition which   she  prescribed   was   fulfilled. 
This  condition  was  that  Miller  should  not  be 
living  with  the  woman  he  married  in  1899, 
one  Jane  Wilson.    It  limited  the  acquisition 
of  the  estate  and  not  its  retention.    There 
must  be  strict  and  literal  performance  of  a 
condition  precedent,  and  unless  there  is  such 
the  devisee  takes  no  title.    Admittedly,  the 
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condition  imposed  was  not  met  Karl  Mil- 
ler was  at  ibe  time  of  testatrix's  death,  and 
has  ever  since  been,  living  with  the  wife  to 
whom  the  testatrix  referred,  and  whom  she 
desired  to  exclnde  from  any  benefit,  even  In- 
directly, under  her  will.  "The  fact  that  the 
devisee  is  not  at  fanlt  for  tlie  nonperform- 
ance of  the  condition  precedent  required,  be- 
cause he  must  do  some  act  which  be  is  in- 
capable of  performing,  is  immaterial."  1 
Underwood  on  Wills,  486.  In  the  opinion  of 
the  auditing  Judge,  the  time  when  the  con-: 
dltion  became  effective  and  was  to  be  met 
was  at  the  time  of  the  death  of  testatrix.  It 
was  then  that  the  gift  to  Miller  was  to  take 
effect,  providing  he  was  "not  living  with  the 
woman  he  married  in  1899,  one  Jane  Wil- 
son." With  tltis  conclusion  we  also  agree. 
In  McKinley  ▼.  Martin,  226  Pa.  650,  75  Atl. 
734,  134  Am.  St  Bep.  1076,  we  said:  "Wills 
should  be  construed  to  speak  and  take  effect 
as  if  executed  immediately  before  the  death 
of  the  testator,  unless  a  contrary  intent  shall 
appear.  Act  of  June  4,  1879,  {  1  (P.  L.  88)." 
It  is  a  fair  construction  of  the  language  used 
by  totatrix  to  regard  the  condition  placed 
upon  Miller's  right  to  take  as  applying  to 
the  time  when  the  will  became  effective;  that 
is,  at  the  time  of  her  death.  This  avoids 
the  inference  that  by  postponing  the  time  of 
fulfillment  of  the  condition  to  a  time  subse- 
quent to  her  death,  the  testatrix  intended  to 
hold  oat  an  inducement  to  Miller  to  separate 
from  or  pix>cure  a  divorce  from  his  wife. 
The  prime  purpose  of  the  condition  evidently 
was  to  prevent  the  then  wife,  Jane  Wilson 
Miller,  from  receiving  any  benefit  under  the 
wIIL 

[41  Bnt  the  death  of  the  wife  in  the  nat- 
ural course  of  events  would  have  brought 
Miller  within  the  terms  of  the  gift  "In 
considering  any  restriction  there  is  no  pre- 
(omption  of  Illegality;  on  the  contrary,  the 
presomption  is  in  favor  of  innocence  and 
raUdity."  Holbrook's  Estate,  213  Pa.  93,  62 
AtL  368,  2  L.  R.  A  (K  S.)  645,  110  Am.  St. 
Rep.  537.  And  again  in  the  same  case  it  is 
said  (page  96  of  213  Pa.,  page  369  of  62  Atl., 
2  L.  B.  A.  lU.  S.}  645, 110  Am.  St.  Bep.  637): 
-The  primary  rule  is  to  give  effect  to  the 
intention  of  the  testatrix,  and  the  presomp- 
ti<Hi  is  that  the  intent  was  lawful."  The 
condition  required  by  the  testatrix  was  one 
of  fact,  and  that  was  to  be  determined  as  it 
existed  when  the  will  took  effect.  That 
there  is  no  gift  over  in  case  Miller  does  not 
meet  tlie  condition,  does  not  alter  the  case. 
In  GiUiland  v.  Bredin,  63  Pa.  393,  page  397, 
the  qnestion  was  as  to  a  pecuniary  legacy. 
It  was  held  that  the  condition  was  precedent 
and  Mr.  Justice  Agnew  said:  "The  condition 
was  InsetMirably  connected  with  the  gift  of 
the  legacy,  and  not  merely  Its  payment. 
*  *  *  There  are  numerous  authorities 
tliat  where  the  contingency  is  attached  to  the 
legacy  itself,  and  not  merely  its  payment. 


the  legacy  itself  is  contingent  (citing  several). 
The  legacy  not  vesting  until  the  condition  has 
been  performed,  the  want  of  a  bequest  over 
makes  no  difference." 

[S]  If  the  condition  under  which  Miller 
alone  could  take  must  have  existed  at  the 
time  of  testator's  death,  then  nothing  which 
he  could  do  thereafter  would  have  any  ef- 
fect. The  rule  which  makes  void  gifts  based 
upon  a  future  separation  of  husband  and 
wife  would  not  therefore  apply  to  this  case. 
Then,  too,  the  fulfillment  of  the  condition 
precedent  was  not  originally  impossible  or  il- 
legal; that  is,  as  noted  above,  the  death  of 
the  wife  through  natural  causes,  or  a  s^- 
aration  uninfiuenced  by  any  knowledge  of 
the  contents  of  the  will  prior  to  the  death  of 
testatrix,  would  have  made  it  impossible  to 
meet  the  conditions.  It  is  therefore  unneces- 
sary to  take  into  consideration  any  differ- 
ence t>etween  the  rule  of  the  common  law 
and  that  of  the  civil  law,  which  it  is  urged 
governs  in  the  distribution  of  legacies  as  dis- 
tinguished from  devises;  the  point  here  urged 
being  that  the  condition  only  is  void,  and 
that  the  gift  should  be  held  to  be  absolute. 

In  the  seventh  assignment  of  error  com- 
plaint is  made  of  the  admission  of  certain 
testimony  to  the  effect  that  testatrix  had 
stated,  about  the  time  she  made  her  will, 
that  appellant  had  left  bis  wife,  was  living 
apart  from  her,  and  was  about  to  obtain  a 
divorce.  If,  however,  the  court  was  right  in 
construing  the  language  of  the  will  so  as  to 
prevent  the  interest  given  to  the  appellant 
from  vesting,  the  admission  of  this  testimony 
becomes  immaterial.  The  words  in  the  will, 
"should  she  die,  or  he  be  divorced  from  her," 
apply  to  the  principal  of  the  estate,  the  In- 
come of  which  is  given  to  the  legatee  provid- 
ed he  is  not  living  with  his  wife.  We  think 
it  is  evident  that  this  language  refers  to  the 
same  date  as  the  former  condition,  the  date 
of  testatrix's  death. 

The  assignments  of  error  are  overruled, 
and,  In  so  far  as  the  questions  therein  raised 
are  concerned,  the  decree  of  the  orphans' 
court  is  affirmed. 


In  re  GUNNING'S  ESTATE.     (No.  2.) 

Appeal  of  6REEB  et  aL 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1912.) 

1.  REUAINDEBS  (I  10*)  —  CIONTINOENT  Rb- 
UAINDKB8— NECESBTTT  OF  PaBIIODLAB  ES- 
TATE. 

A  contingent  remainder  can  exist  only 
where  it  has  a  particular  estate  to  support  it, 
and  with  the  destruction  of  the  particular  es- 
tate the  contingent  remainder  necessarily 
falls. 

[Ed.   Note.— For  other  cases,  see   Remain- 
ders, Cent  Dig.  {  7;   Dec.  Dig.  {  10.*] 

2.  Remainders  ({  10*)  —  Cohtinoknt  Rk- 
KAiNDEB— Bab  OB  Defeat. 

Where  a  will  directed  that  tile  income  of 
certain  property  t>e  given  to  a  person  named 
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provided  be  Is  not  living  with  the  woman  be 
married  in  1899,  should  she  die  or  he  is  di- 
vorced from  her,  and  in  case  he  dies  unmar- 
ried a  second  time  his  share  to  go  to  children 
named,  the  gift  to  the  children  was  a  contin- 
gent remainder,  and  the  gift  in  the  first  in- 
stance having  failed  because  the  person  named 
was  living  with  his  wife  at  the  death  of 
testatrix,  the  contingent  remainders  were  not 
accelerated,  but  fell  on  the  failure  of  the  par- 
ticular estate. 

[Ed.  Note.— For  other  cases,  see  Remain- 
ders, Cent.  Dig.  {  7;   Dec.  Dig.  {  10.*] 

3.  Remaindebs  (8  '  10»)  —  Constbuotion — 
Contingent  Beiiaindeb— Bab  ob  Dee'bat. 
Where  a  gift  over  is  limited  to  take  ef- 
fect on  a  particular  event  and  the  opposite  or 
alternative  of  that  event  happens,  the  subse- 
quent gift  fails  though  the  prior  gift  be  out  of 
the  way. 

[Ed.  Note.— For  other  cases,  see  Bemain- 
ders,  Cent.  Dig.  {  7:   Dec.  Dig.  |  10.*] 

Appeal  trom  Orphans'  Court,  Allegheny 
Coonty. 

In  the  matter  of  the  estate  of  Anna  M. 
Gunning.  From  a  decree  dismissing  excep- 
tions to  adjudication,  Helen  F.  Greer  and 
others  appeal.    Affirmed. 

ihe  facts  appear  in  the  opinion  of  the 
Supreme  Court  and  in  Be  Gunning's  Estate 
(No.  1)  83  AtL  60. 

Argued  before  FELL,  0.  J.,  and  MOSCH- 
ZISKEB,  BBOWN,  MESTBBZAT,  POTTBB, 
ELKIN,  and  STEWABT,  JJ. 

J.  P.  Patterson  and  Boyd  Crumrlne,  for 
appellants.  J.  0.  Boyer,  W.  A.  McConnell, 
Lazear  &  Blaxter,  and  Lawrence  B.  Hurst, 
for  appellees. 

POTTER,  J.  These  appeals  are  from  the 
same  adjudications  as  that  from  which  Mil- 
ler's appeal  was  taken,  in  which  we  have  Just 
filed  an  opinion  affirming  the  decision  of  the 
orphans'  court,  holding  that  the  gift  to  Karl 
F.  Miller  under  the  will  of  Anna  M.. Gun- 
ning failed  because  the  condition  prescribed 
by  the  testatrix,  upon  which  it  was  to  vest, 
was  not  fulfilled  at  the  time  when  the  will 
became  effective.  In  tills  adjudication  the 
orphans'  court  further  held  that,  as  the  gift 
to  Miller  faUed,  the  limitations  over  as  to 
one-half  of  the  estate,  in  favor  of  the  Greer 
and  Blackford  childreo,  also  failed.  The  au- 
diting Judge  held  that  an  Intestacy  resulted, 
and  he  awarded  the  fund  to  those  entitled 
under  the  Intestate  law.  Exceptions  to  the 
adjudication  were  filed  on  behalf  of  the 
Greer  and  Blackford  children.  The  excep- 
tions were  dismissed  by  the  court,  and  these 
appeals  were  taken  from  the  decree  of  dis- 
missal. (Counsel  for  appellants  contend  that 
the  fund  should  have  been  awarded  to  them 
as  remaindermen.  But  clearly  the  estate  be- 
queathed to  appellants  in  the  will  is  a  con- 
tingent remainder.  It  is  contingent  in  the 
first  place  upon  the  fact  that  Karl  F.  Miller 
shall  not  be  living  with  his  wife  when  the 
will  takes  effect;  and,  secondly,  on  the 
fact  of  bis  dying  unmarried  a  second  time, 


without  children.  These  were  uncertain 
events,  and  the  first  contingency,  viz.,  that 
Karl  F.  Miller  should  not  be  living  wltb  his 
wife,  was  a  condition  precedent  to  the  vesting 
of  his  legacy.  As  a  matter  of  fact,  this  con- 
tingency did  not  occur,  and  It  never  can  hap- 
pen. 

[1]  In  McCay  v.  aayton,  11»  Pa.  133,  139, 
12  Atl.  860,  861,  referring  to  a  contingent 
remainder,  Mr.  Justice  Paxson  announced  a 
familiar  principle  when  be  said:  "Sucb  a 
remainder  can  only  exist  where  it  lias  a  par- 
ticular estate  to  support  it  With  the  de- 
struction of  the  particular  estate  the  con- 
tingent remainder  necessarily  falls."  The 
same  principle  is  somewhat  differently  stat- 
ed In  Page  on  Wills,  §  671,  thus:  "Upon  the 
occurrence  of  such  contingencies  as  make  it 
impossible  for  the  contingency  upon  which 
the  legacy  is  given  ever  to  occur,  the  con- 
tingent Interest  Is  absolutely  extinguished." 

[2]  Under  these  and  many  other  authori- 
ties which  might  be  cited,  it  is  evident  that 
when  the  particular  estate  which  was  to  go 
to  Karl  F.  Miller  failed  by  reason  of  his  In- 
ability to  answer  the  description,  or  fulfill 
the  requirements  of  the  condition  upon  which 
it  was  given,  the  contingent  remainder  to  ap- 
pellants which  rested  upon  it  was  without 
support,  and  therefore  fell.  Counsel  for  ap- 
pellants, however,  urge  that  the  gift  was  ac- 
celerated, and  in  support  of  their  vlew 
they  cite  the  decision  in  Fletcher  t.  Hoblit- 
zell,  209  Pa.  337,  344,  68  Atl.  672,  674.  Bat 
in  that  case  the  remainder  was  vested,  and 
was  not  contingent;  the  devise  over  taking 
effect  upon  the  death  of  the  life  tenants.  In 
the  opinion  of  Mr.  Justice  Mestrezat  he  re- 
fers to  and  cites  the  rule  given  In  24  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  418;  but  the 
section  from  which  the  quotation  is  taken  re- 
fers only  to  vested  remainders. 

[3]  Upon  the  next  page  of  the  tect-I)ook. 
referring  to  contingent  remainders,  is  this 
statement  (page  419):  "If  the  gift  over  ia 
limited  to  take  effect  on  a  particular  event 
and  the  very  opposite  or  alternative  of  that 
event  actually  happens,  the  subsequent  gift 
fails  altogether,  though  the  prior  gift  be  out 
of  the  way."  The  principle  thus  stated  cov- 
ers the  present  case.-  The  particular  event 
did  not  happen,  and  quite  the  opposite  sit- 
uation arose;  that  is.  Miller  was  living  with 
his  wife  when  the  will  took  effect.  Even 
had  the  first  condition  been  met,  and  the  es- 
tate vested  in  Miller,  there  would  have  re- 
mained another  contingency,  that  of  his  re- 
marriage, in  which  case  be  was  empowered 
to  leave  all  to  bis  second  wife  and  children. 
Had  be  remarried  and  exercised  his  right  of 
bestowal,  these  appellants  would  have  had 
no  share  In  the  estate,  as  the  gift  to  them 
is  only  upon  condition  that  Miller  dies  un- 
married a  second  time,  without  children. 
The  illustrations  of  the  doctrine  of  accelera- 
tion, cited  by  counsel  for  appellants,  taken 
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from  Jarman  on  "Wills,  are  cases  of  vested 
remainders.  No  case  Is  dted,  and  none  has 
been  fonnd,  -where  a  contingent  remainder 
following  a  particular  estate,  given  on  a  con- 
dition which  haa  failed,  has  been  held  to 
hare  been  accelerated  by  the  failure  of  the 
particDlar  estate  to  vest,  on  account  of  the 
nonperformance  of  the  condition.  Where  a 
widow  is  given  a  life  interest  and  elects  to 
take  against  the  will,  or  where,  as  In  one  of 
the  cases  in  Jarman,  a  monk  Is  given  a  life 
estate  which  he  Is  unable  to  take,  the  life 
tenants  are  regarded  as  If  dead,  and  the 
rested  remainders  are  accelerated  accord- 
ingly. 

But  In  the  case  at  bar  the  Interests  of  the 
appellants  were  not  vested ;  they  were  con- 
tingent, and  that  to  a  remote  degree.  Karl 
T.  Miller  took  no  estate,  because  he  did  not 
answer  to  the  description  required,  and  was 
not  able  to  fnlfiU  the  conditions  npon  which 
be  was  take.  It  should  be  remembered  that 
the  gift  to  these  appellants  does  not  depend 
on  the  nonfnlfillment  of  the  conditions  pre- 
ivrlbed  by  testatrix;  bnt,  on  the  contrary,  it 
depends  upon  their  fulfillment.  No  provi- 
aoa  was  made  for  the  disposition  of  the 
fond  in  the  event  of  a  failure  to  fulfill  the 
'vmdltlons:  therefore  an  Intestacy  results 
from  the  failure. 

The  court  below  so  held,  and  its  decree  in 
this  respect  is  affirmed. 


Ib  n  GTJNNING'S  ESTATE.     (No.  8.) 

Appeal   of  McCONNELL. 

(Sapreme  Conrt  of  Pennsylvania.    Jan.  2, 
1912.) 

1.  Wxrus   (i  734*)— Rights  of  Legatees— 
Interest  on  Isoact. 

A  legacy  bears  interest  from  the  time  it 
is  payable  nnder  the  terms  of  the  will;  the 
rnlp  that  Interest  rans  from  the  expiration  of 
I  rear  from  testator's  death  applying  only 
^hen  the  wfll  does  not  direct  payment  at  a 
?articalar  time. 

[Ed.  Note.— For  other  eases,  see  Wills,  Cent. 
Kg.  H  1847-1872;    Dec.  Dig.  |  734.*] 

2.  Wnxs   (i  7S4*)— Rights  ot  Legateks— 
Ihtxrxst  oh  Legact. 

Where  testatrix  provided  for  the  sale  of 
»rtain  property,  ezpressing  the  desire  that 
it  should  not  be  sold  for  less  than  a  price 
samed,  and  a  delay  In  sale  was  due  to  the 
fSnrt  of  the  personal  representatives  to  pro- 
cere  the  best  price,  it  is  error  to  allow  inter- 
^t  on  legacies  from  the  proceeds  of  the  sale 
from  the  expiration  of  one  year  from  the 
4eath  of  testatrix.         ' 

[Kd.  Note. — For  other  cases,  see  Wills,  Cent 
Kf.  if  1847-1872;    Dee.  Dig.  i  734.*] 

Appeal  from  Orphans*  Court,  Allegheny 
County. 

In  the  matter  of  the  estate  of  Anna  M. 
Gunning.  From  a  decree  dismissing  the  ex- 
ceptions to  the  adjudication,  Sarah  McCon- 
aeil  appeals.    Modified. 


The  fttcts  appear  in  the  opinion  of  the 
Supreme  Court  and  in  Gnnning's  Estate  (Nos. 
1,  2)  83  Atl.  60,  61. 

Argued  before  FEI,Ii,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

Jesse  T.  Lazear,  W.  A.  McConnel,  J.  C. 
Boyer,  Thomas  0.  Lazear,  and  H.  V.  Blas- 
ter, for  appellant  W.  H.  S.  Thomson  and 
Frank  Thomson,  for  appellee  Greer.  W.  S. 
Thomas  and  E.  W.  Arthur,  for  appellees 
McGombs  and  others. 

POTTER,  J.  The  only  question  raised  by 
this  appeal  is  whether  tlie  legacies  should 
bear  Interest  from  the  expiration  of  one 
year  after  the  death  of  the  testatrix.  The 
portion  of  the  will  bearing  upon  this  ques- 
tion Is  as  follows:  "In  event  of  my  death  I 
wish  my  property,  602  Liberty  St.,  and  6436 
Potter  St,  sold,  provided  a  good  price  can 
be  gotten  for  both.  My  property  on  Liberty 
St  should  bring  one  hundred  and  seventy 
five  thousand  dollars.  Potter  St,  not  less 
than  five  thousand.  If  they  cannot  be  sold 
at  those  figures  I  wish  the  property  kept 
a  while  until  a  good  price  can  be  gotten ;  in 
the  meantime  the  taxes,  interest  Insurance 
to  be  paid  out  of  tlie  rentals.  •  •  • 
When  my  property  is  sold  I  wish  to  be 
given  to  Mazle  McCombs  ten  thousand  dol- 
lars *  *  *  to  Nellie  Danner  ten  thou- 
sand, etc.,  •  •  ♦  making  in  all  $58,000." 
The  testatrix  died  July  18,  1905.  The  Lib- 
erty street  property  was  sold  in  1911,  by  her 
executor  at  pnbllc  sale,  in  pursuance  of  an 
order  of  the  orphans'  court  for  $93,000,  and 
the  proceeds  of  tlie  sale  were  Included  in  the 
executor's  fourth  account  The  auditing 
Judge  found  as  matter  of  fact  that  "it  was 
not  possible  to  sell  the  real  estate  at  any 
time  since  decedent's  death  for  a  price  ap- 
proximating the  value  set  npon  the  Liberty 
street  property.  The  delay  in  the  sale  was 
caused  by  the  endeavor  of  the  trustee  (ex- 
ecutor) to  get  the  best  possible  price  for  the 
benefit  of  the  residuary  legatees  or  heirs. 
There  is  no  evidence  of  any  willful  delay  oi 
neglect"  Interest  npon  the  legacies  of  $58,- 
000  was  allowed  from  the  expiration  of  one 
year  from  the  death  of  testatrix,  amounting 
to  over  $14,000.  An  exception  was  tiled  by 
an  heir  at  law  who  liad  an  interest  in  the 
balance  of  the  fund.  The  court  dismissed 
the  exception,  and  that  dismissal  is  here  as- 
signed for  error. 

[1]  It  is  plainly  reasonable,  and  the  au- 
thorities agree,  that  a  legacy  bears  Interest 
from  the  time  it  is  payable  under  the  terms 
of  the  will.  If  the  time  is  not  fixed,  then 
interest  runs  from  the  expiration  of  a  year 
from  the  testator's  death.  In  Page's  App.,  71 
Pa.  402,  Mr.  Justice  Agnew  said:  "This  is  a 
vested  legacy,  but  the  time  of  payment  is  de- 
ferred until  the  legatee  shall  airlve  at  age. 
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In  racb  a  case  the  rule  Is  well  settled  that 
Interest  does  not  run  upon  the  legacy  until  It 
fails  due.  Leech's  App.,  44  Pa.  140 ;  Kerr  v. 
Bosler,  62  Pa.  183.  Section  47  of  the  Act  of 
February  24,  1834  (P.  L.  82),  requiring  the 
executors,  after  on4  year  has  elapsed,  to  pay 
and  deliver  legacies  under  the  direction  of 
the  orphans'  court,  affords  no  countenance  to 
the  running  of  Interest  after  the  expiration 
of  the  year.  •  •  •  when  a  testator  be- 
queaths a  sum  of  money  and  Axes  the  time 
of  payment,  he  determines  by  that  act  the 
precise  sum  to  be  paid  at  the  time  fixed  by 
him.  The  only  exception  to  this  rule  Is 
where  the  law  infers  an  Intention  to  pay  in- 
terest from  the  relation  in  which  the  testa- 
tor stands  to  the  legatee."  Our  Brother 
Brown,  In  Hermann's  Est,  220  Pa.  52,  68, 
69  Atl.  285,  287,  quotes  with  approval  the  fol- 
lowing language  from  Wheeler  v.  Ruthven, 
74  N.  Y.  428,  30  Am.  Rep.  315:  "The  rule 
that  a  legacy  is  payable  one  year  after  the 
testator's  death  only  applies  in  the  absence 
of  a  direction  In  the  will  controlling  the  gen- 
eral rule  established  by  the  courts,  or  other 
decisive  Indication  in  the  instrument.  Inter- 
preted In  the  light  of  the  surrounding  cir- 
cumstances of  a  different  intention  on  the 
part  of  the  testator." 

[2]  An  extract  from  the  opinion  of  Judge 
Over,  In  Lewis'  Est.,  52  Pitts.  Leg.  J.  367, 
fits  closely  the  facts  of  the  present  case. 
He  there  said:  "The  testator  knew  that  It 
would  be  necessary  to  sell  his  real  estate 
before  there  would  be  any  funds  which  could 
be  applied  to  the  t>ayment  of  the  legacies; 
his  provisions  for  his  daughter  Florence,  in- 
dicate that  he  anticipated  there  would  be 
delay  In  selling  it;  and  his  Intention  seems 
to  have  been  that  the  legacies  should  not  be- 
come due  and  payable  until  the  fund  realized 
from  the  conversion  of  his  real  estate  could 
be  distributed.  It  follows  therefore  that  no 
interest  Is  to  be  allowed  on  these  legacies." 
So .  here,  the  testatrix  knew  that  the  leg- 
acies could  not  be  paid  until  the  real  estate 
was  sold.  She  placed  a  high  valuation  upon 
the  property,  and  said  if  it  could  not  be  sold 
at  that  figure  It  was  to  be  kept  a  while,  untU 
a  good  price  could  be  obtained.  Then  she 
goes  on  to  say,  "When  my  property  Is  sold, 
I  wish  to  be  given,"  etc.  Until  that  time 
arrived,  after  some  delay  if  need  be,  no  part 
of  the  legacies  was  to  be  paid,  nor  could  it 
be,  for  the  fund  from  which  they  were  pay- 
able was  the  proceeds  of  the  real  estate. 
The  time  fixed  for  payment  of  the  legacies 
was  "when"  the  property  was  sold.  It  fol- 
lows that  no  Interest  should  have  been  al- 
lowed upon  these  legacies. 

The  assignments  of  error  are  sustained, 
and  It  is  ordered  that  Oaa  decree  of  distribu- 
tion be  modified  in  so  far  as  It  allows  Inter- 
est upon  the  preferential  legacies  mentioned 
in  the  wUl. 


OATANZARO  t.   PENNSYLVANIA  B.  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1912.) 

1.  Oabbiebs  (J  187*)— Contract  roa  Fbeiqht 
— Otheb  Contbact— Evidence  —  Questions 

FOB  JUBT. 

In  an  action  against  the  terminal  carrier 
for  loss  of  perishable  freight,  whether  a 
through  contract  of  shipment  was  made  with 
the  defendant,  or  whether  a  contract  for  line 
terminal  transportation  was  execnted  with 
the  initial  carrier,  held  for  the  Jnry. 

[Ed.  Note. — For   other  cases,    see  Carriers, 
Cent.  Dig.  i{  851,  852;    Dec.  Dig.  |  187.*] 

2.  Cabbiebs    (I    187*)  — Loss  of  Fbeiqht— 
Otheb  Contbact— Modification. 

Plaintiff  having  contracted  for  tlie  trans- 
portation of  fruit  from  Boston  to  Pittsburgli 
with  the  agent  of  defendant  terminal  carrier, 
and  having  left  Boston,  plaintiff's  agent  gave 
to  the  initial  carrier  orders  on  its  tjlanks  for 
the  shipment  of  the  goods  routed  over  defend- 
ant's line,  and  thereafter  accepted  receipts  or 
bills  of  lading  from  the  initial  company;  the 
agent  testifying  that  the  giving  of  the  orders 
was  a  mere  matter  of  form,  and  given,  as  he 
supposed,  pursuant  to  the  contract  already 
made  with  defendant  terminal  carrier.  BeU, 
that  the  giving  of  such  orders  and  the  accept- 
ance of  the  receipts  or  bills  of  lading  from 
the  initial  company  did  not  constitute  an  aban- 
donment or  modification  of  the  original  con- 
tract made  with  the  terminal  company,  as  a 
matter  of  law,  so  as  to  preclude  a  recovery  oa 
such  contract  against  the  terminal  company  for 
loss  of  the  fruit. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  g|  851,  852;  Dec  Dig.  !  187.*] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  Salvatore  Catanzaro,  doing  busi- 
ness as  S.  Catanzaro  &  Co.,  against  the 
Pennsylvania  Railroad  Company  to  recover 
the  value  of  a  consignment  of  fruit,  dam- 
aged in  transit.  From  a  Judgment  for  plain- 
tiff for  $8,270.92,  defendant  appeals.  Af- 
firmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

Thomas  Patterson  and  James  R.  Miller, 
for  appellant  J.  Roy  Dickie  and  Wm.  W. 
WIshart,  for  appelleer 

STEWART,  J.  When  this  case  was  before 
us  In  230  Pa.  305,  79  AtL  624.  we  held— 
though  not  the  point  on  which  our  decision 
of  the  case  rested — that,  notwithstanding 
there  appeared  In  evidence  orders  for  ship- 
ment from  the  plaintiff,  addressed  to  the 
Boston  ft  Maine  Railroad  Company,  and  re- 
ceipts given  for  the  goods  by  the  latter  com- 
pany, on  the  evidence  presented,  it  remained 
a  question  for  the  jury  to  decide  whethei 
the  contract  for  shipment  had  been  made 
with  the  defendant  company.  On  a  seconO 
trial,  the  case  was  submitted  to  the  Jury  in 
accordance  with  the  views  expressed  by  ns 
and  resulted  in  a  verdict  for  the  plaintiff 
It  is  now  contended  on  part  of  the  defend^ 
ant  that  In  view  of  the  evidence  on  secon*! 
trial,  binding  instructions  should  have   beci 
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giren  In  tayor  of  the  defendant  Tbe  facts 
are  bo  fairly  and  accnrately  stated  In  ap- 
pellanf  a  history  of  the  case  that  we  can 
do  no  better  than  repeat  them  as  they  are 
there  stated. 

In  December,  1906,  the  plaintiff  went  from 
Pittsburgh  to  Boston,  Mass.,  where  he  pur- 
chased a  large  consignment  of  fine  grapes 
and  lemons.  After  the  purchase,  at  his  re- 
quest, he  Tras  taken  by  the  broker  through 
whom  he  had  bought  the  fruit  to  the  office 
of  W.  C.  Brown,  district  freight  solicitor  of 
tbe  Pennsylvania  Baliroad.  The  negotia- 
tions from  this  on  were  conducted  entirely 
for  the  plaintiff,  who  spoke  but  little  Eng- 
lish, by  Dl  Cola,  the  fruit  broker,  who  was 
admittedly  plaintiff's  agent  In  the  premises. 
Tbe  plaintiff  claimed  that  be  told  Mr. 
Brown  that  he  wanted  to  ship  four  cars  of 
grapes  and  two  cars  of  lemons  to  Plttsbni^h 
by  the  Pennsylvania  Railroad;  that  the 
grapes  had  come  In  on  the  steamer  Republic, 
and  were  at  the  White  Star  Dock  In  Charles- 
town;  that  they  wanted  dry,  warm  refrig- 
erator cars;  and  that  Mr.  Brown  replied 
that  be  wonld  take  care,  and  about  11 
o'clo<^  a.  m.  would  furnish  some  cars  at  the 
do<^  (tbat  Is,  on  December  4th,  the  day  of 
the  conversation),  and  wonld  sbip  one  or 
tiro  cars,  and  the  next  day,  the  5th,  they 
would  ship  the  other  cars.  Daring  the  con- 
versation, Mr.  Brown  called  up  some  one  by 
telephone;  but  Di  Cola  did  not  hear  or  at- 
tmd  to  the  conversation.  On  that  day,'  the 
plaintur  and  his  agent,  Dl  Cola,  went  to  tbe 
Charlestown  dock  about  2  o'clock  In  the  aft- 
ernoon, and  there  found  a  car  In  process  of 
loading.  Mr.  Brown  came  on  the  dock  while 
the  car  was  being  loaded,  and  told  them  that 
If  the  car  had  finished  loading  not  later  than 
3  o'clock  It  wonld  be  shipped  on  the  fast 
freight.  On  the  afternoon  of  that  day,  De- 
cember 4th,  at  3  o'clock,  Catanzaro,  tbe 
plalntUt,  left  Boston,  leaving  his  agent, 
Di  Cola.  In  charge  of  the  shipment  of  tbe 
fruit.  On  the  same  day,  Dl  Cola,  on  behalf 
of  Catanzaro,  made  out  In  his  own  office, 
and  on  forms  kept  by  him,  the  regular  and 
formal  orders  for  the  shipment  of  the  goods 
over  the  Boston  &  Maine  RaUroad,  routed 
to  Pittsburgh  over  the  Pennsylvania  Rail- 
road, signed  them,  and  delivered  them  to  tbe 
Boston  &  Maine  Railroad,  and  received  In 
return  formal  shipping  receipts  from  the 
Boston  A  Maine  Railroad  identical  with  the 
shipping  orders,  except  that  In  the  shipping 
orders  tbe  date,  number  of  car,  and  number 
of  barrels  were  left  blank.  What  follows  In 
appellant's  history  of  the  case  Is  more  or 
leas  axsnmentative,  and  we  omit  It  What 
we  have  given  Is  sufficient  for  present  pur- 
poses. 

The  cross-examination  of  Di  Cola,  who 
testified  to  tbe  facts  above  recited,  aeveloped 
certain  features  not  wholly  consistent  with 
the  dalm  that  a  contract  had  been  made 
with  defoidant  company  for  a  throngb  shlp- 
aient  of  tbe  fmit  from  Boston  to  Pitts- 
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borgh;  yet  It  left  unqualified  qnlte  enough 
to  warrant  an  inference  that  such  contract 
had  been  entered  into  by  the  defendant's 
freight  solicitor.  The  cars  furnished  proved 
defective,  and  as  a  result  plaintiff's  fruit 
was  damaged  to  an  extent  that  made  it  val- 
ueless. 

[1  ]  We  do  not  understand  that  the  author- 
ity of  the  defendant's  freight  solicitor  to 
make  such  contract  as  plaintiff  allies  was 
made  (tbat  Is,  for  a  through  shipment  from 
Boston  to  Pittsburgh)  was  denied.  The 
question  in  the  case  therefore  was,  Did  be 
make  sucb  contract?  If  Di  Cola's  testimony 
as  to  what  occurred  In  tbe  solicitor's  office 
be  accepted,  it  might  weU  be  argued  that  a 
final  understanding  was  then  and  there 
reached,  and  that  a  through  shipment  was 
contracted  for.  The  solicitor  was  told  tbat 
what  plaintiff  wanted  was  a  shipment  of  bis 
goods  from  Boston  to  Pittsburgh  over  tbe 
lines  of  the  company  the  solicitor  represent- 
ed. Not  a  word'  was  said  by  the  solicitor 
which  would  give  the  plaintiff  to  understand 
that  any  other  tlian  himself  was  to  be  con- 
sulted in  tbe  transaction.  The  conversation 
was  in  an  office  maintained  by  the  defend- 
ant company  and  In  charge  of  this  solicitor. 
Tbe  solicitor  took  upon  himself  the  task  of 
making  all  provisions  for  the  shipment;  be 
told  tbe  plaintiff  that  he  would  see  that  the 
kind  of  cars  he  wanted  were  furnished,  the 
place  where  and  the  time  when  they  would 
be  assembled,  and  that  he  would  take  care, 
whatever  that  meant  With  nothing  else 
appearing  in  the  evidence,  no  other  conclu- 
sion could  be  reached  than  that  the  contract 
was  with  tbe  defendant  company.  Except 
as  Dl  Cola  knew  or  had  reason  to  believe 
tbat  there  were  regulations  of  tne  Boston 
&  Maine  Company  which  would  prevent  the 
defendant's  solicitor  from  effecting  a  through 
shipment  on  account  of  the  defendant  com- 
pany, a  Jury  might  well  derive  from  what 
was  there  said  and  done  a  contract  for 
throngb  shipment  Certainly  an  nnlnformed 
shipper  would,  under  sucb  drcomstances, 
naturally  rest  In  such  belief. 

[2]  Subsequently,  oa  the  same  day  that 
the  conversation  occurred,  the  plaintiff, 
through  his  agent  Dl  Cola,  gave  to  the  Bos- 
ton &  Maine  Railroad  Company  orders  filled 
out  on  the  blanks  of  that  company  for  the 
shipment  of  the  goods,  and  a  day  or  two 
thereafter  accepted  receipts  or  bills  of  lad- 
ing from  tbat  company.  It  may  well  I>e  ar- 
gued, as  doubtless  it  was  upon  the  trial,  that 
these  orders  and  receipts  make  against  plain- 
tiff's claim  that  a  through  contract  had  been 
made  with  the  defendant's  agent,  or  that  tbe 
transaction  was  so  understood.  It  might  be 
further  argued,  as,  again.  It  doubtless  was, 
that  ev&i  If  such  contract  had  been  made, 
the  orders  and  receipts  from  the  Boston  & 
Maine  Company  showed  an  abandonment  of 
such  contract  and  the  creation  of  a  new  one 
with  the  Boston  &  Maine  for  the  shipment 
But  It  can  hamly  be  contended  that  sucb 
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Inference  resulted  from  tbe  orders  and  re- 
ceipts as  would  hare  justified  the  trial  Judge 
in  holding,  as  matter  of  law,  that  they  nega- 
tived conclusively  the  making  of  the  con- 
tract alleged,  especially  In  view  of  Dl  Cola's 
testimony  that  the  giving  tbe  orders  was 
mere  matter  of  form,  and  that  they  were 
given,  as  be  supposed,  pursuant  to  a  con- 
tract already  made  with  the  defendant  com- 
pany. The  case  on  Its  facts  was  for  tbe 
Jury.  The  only  error  assigned  was  the  re- 
fusal of  the  court  to  enter  Judgment  for  tbe 
defendant  non  obstante.  As  we  view  the  case, 
it  would  have  been  error  to  have  done  so. 

Tbe  assignment  is  overruled,  and  the  Judg- 
ment is  affirmed. 


BOROUGH  OF  BELLBVUB  v.  HALLETT, 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1012.) 

JuDOHKNT   (I  46*) —Confession   of  Judo- 

MENT— Exhaustion  of  Powiw. 

Power  to  confess  judgment  In  a  note  is 
exhausted  by  entering  judgment  thereon  after 
a  prior  judgment  has  been  striclcen  oS  for  ir- 
regularities, and  the  subsequent  judgment  en- 
tered on  the  same  warrant  will  be  set  aside. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  H  67,  70,  72,  85-88;  Dec.  Dig.  i 
46.*] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  the  Borough  of  Bellevue  against 
Ebenezer  Hallett  From  an  order  striking 
oit  judgment  for  plaintiff,  It  appeals.  Af- 
firmed. 

It  appeared  from  tbe  record  that  tbe 
plaintiff  borough  Iiad  undertaken  to  enter  a 
Judgment  by  confession  againsC  the  defend- 
ant at  No.  117,  second  term,  1011,  D.  S.  B., 
on  the  warrant  contained  In  a  contract  be- 
tween plaintiff  and  defendant,  In  which  pro- 
ceeding a  statement  of  claim  was  filed,  but 
by  mistake  no  formal  confession  of  Judg- 
ment was  filed,  for  wlilcb  reason  the  judg- 
ment was  subsequently  stricken  off  upon  mo- 
tion. The  plaintiff  then  filed  a  new  state- 
taeat  of  dalm  and  a  formal  confession  of 
Judgment,  upon  the  same  warrant  and  for 
tbe  same  debt  as  that  Involved  In  tbe  former 
irregular  proceeding. 

The  conrt  below  filed  tbe  following  opinion 
Bur  petition  to  strike  off  the  judgment: 

"We  have  studiously  applied  tbe  case  of 
Pblladelpbla  v.  Johnson,  208  Pa.  646,  67  Atl. 
1114,  to  tbe  facts  in  this  case,  but  cannot 
construe  It  In  favor  of  tbe  plaintiff  as  so 
ably  urged  in  bis  brief.  It  is  true  the  court 
therein  substantially  states  that  when  the 
purpose  of  the  power  has  been  fully  executed 
by  its  accomplishment.  It  is  exhausted,  and 
the  anthority  ends,  when  nothing  remains  to 
be  done  in  pursuance  thereof.  This  lan- 
guage apparently  has  reference  to  tbe  pur- 
pose of  tbe  warrant  being  accomplished — 
that  Is,  tbe  act  of  confessing  judgment,  which 


Is  Its  only  object — and  not  to  tbe  purpose 
of  the  contract  or  anything  connected  with 
it.  Tbe  iMwer  in  this  case  was  perfect!; 
executed  the  moment  the  first  judgment  was 
confessed  on  January  25,  1911,  and  became 
the  subject  of  review  by  the  court,  by  rea- 
son of  any  existing  facts  "not  entering  Into 
tbe  mere  act  of  execution.'  An  application 
was  made,  and  this  court,  after  argument 
and  due  consideration,  made  absolute  tbe 
rule  to  strike  off  tbe  first  Judgment  entered 
In  January,  1911.  True,  this  was  done  be- 
cause of  irregnilarlties  appearing  on  tbe  face 
of  the  record;  but  the  power  authorized  by 
tbe  warrant  had  nevertheless  been  exhaust- 
ed. We  cannot  breathe  Into  It  the  brentb 
of  life,  in  view  of  the  unbroken  line  of  de- 
cisions sustaining  this  construction,  down  to 
tbe  latest  case  of  Commonwealth  t.  Massi, 
225  Pa.  648,  74  Atl.  419,  which  approved  tbe 
case  of  Philadelphia  v.  Johnson,  208  Pa.  645. 
67  Atl.  1114,  cited  by  plaintiff  in  support  of 
bis  argument,  but  which  we  are  unable  to 
construe  in  any  other  way  "but  as  being 
against  plaintifTs  position ;  all  tbe  other  cas- 
es are  so  evident  as  not  to  require  citation. 

"The  petition  and  rule  to  strike  off  this 
second  judgment,  entered  on  May  24, 1911,  is 
therefore  made  absolute." 

Argued  before  FELIi,  C.  J.,  and  MESTRE- 
ZAT,  POTTER,  ELKIN,  STEWART,  and 
MOSCHZISKBR,  JJ. 

W.  S.  Dalzell  and  David  L.  Starr,  for  ap- 
pellant   George  H.  Qualll,  for  appellee. 

PER  CURIAM.  Tbe  judgment  of  tbe 
Common  Fleas,  appealed  from,  is  affirmed  on 
the  opinion  of  that  court 


In  re  inTNHALL'S  ESTATB. 

Appeal  of  KIEFER. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1912.) 

Waxs  (j  140*)— NUNCUPAHVB  Wiix— Pao- 

BATS. 

Where  the  evidence  shows  that  at  the 
time  instructions  were  given  for  an  alleged 
nuncupative  will  decedent  was  mentally  com- 
petent to  have  asked  another  to  sign  for  him 
any  testamentary  paper,  the  probate  of  such 
noncupadTe  will  will  be  refused. 

{Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
{.  (  852;    Dec.  Dig.  i  140.*] 

Appeal  from  Orphans'  Court  Allegheny 
County. 

In  tbe  matter  of  the  Estate  of  Robert  J. 
Munhall.  From  decree  vacating  decision 
granting  probate,  Teresa  M.  Kiefer  appeals. 
AfBrmed. 

Hawkins,  P.  J.,  filed  tbe  following  opinion 
in  the  orphans'  court: 

"Tbe  question  here  is  of  nuncupation. 
Tbe  facts  are  these: 

"Mr.  Mnnball  became  suddenly  ill  on  De- 
cember 9,  1908.    On  tbe  14tb,  an  operation 
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for  appendlcltia  was  perfonned,  and  for  a 
day  tbe  symptoms  seemed  encouraging;  bnt 
tbere  was  a  relapse  on  the  15th,  and  he  was 
taken  to  the  Mercy  Hospital,  where  a  sec- 
ond operation  was  performed ;  and  when  be 
foond  that  his  recovery  was  hopeless  he 
called  his  two  brothers,  William  and  Charles, 
to  his  bedside  (priest,  doctor,  and  attendants 
having  left  the  room),  and  gave  these  In- 
structions: 

"  'Will,  I  want  yon  to  settle  up  all  my  af- 
fairs; I  want  you  to  close  out  the  business 
jnst  as  qnlckly  as  possible;  sell  it  as  a 
whole  if  you  can;  if  not,  do  the  beet  you 
caD,  and  use  your  best  judgment  without 
sacrificing  too  much.  The  Carson  street 
Tards  you  can  lease;  the  other  lease  you 
ought  to  be  able  to  make  some  money  out 
of.  Settle  up  father's  estate.  I  have  six 
or  seven  thousand  dollars  on  deposit  in  the 
banks,  and  if  you  need  more  you  can  make 
a  loan  on  some  South  Side  Trust  stock. 
Yoa  will  find  a  list  of  my  notes  and  papers 
la  the  safe.  Ton  can  check  them  all  up ;  1 
tblnk  yon  will  find  everything  correct  Oive 
Marie,  Catherine  and  Herbert  [his  sister 
and  brotlier]  |1,500.00  each.  I  don't  want 
Stella  to  handle  any  of  my  money;  I  want 
joa  and  Charles  to  hold  it  In  trust  for  her 
and  use  It  for  her  as  yon  think  best  I 
want  to  give  at  least  $1,000.00  to  charity; 
$250.00  to  the  Hospital,  the  Sisters  have 
been  rery  kind  to  me;  $250.00  to  St  Paul's 
Orphan  Asylum;  $250.00  to  the  Little  Sis- 
ters of  the  Poor,  Allegheny;  and  the  bal- 
ance yon  can  select  whatever  charity  you 
wislL  Have  plenty  of  masses  said  for  me. 
Pay  all  my  Just  debts  and  divide  the  bal- 
ance among  the  foor  of  you.' 

*Toward  the  end  of  this  recital,  Robert 
having  been  asked  'if  he  had  made  a  will,' 
said,  "No.'  'He  seemed,'  said  the  witness,  'to 
have  his  mind  made  up  as  to  just  what  he 
wanted  to  go  through  with,  and  be  went 
throngh  with  U  to  the  md.'  After  this  wit- 
ness left  the  room,  he  concluded,  on  consnl- 
tatlon  with  Ills  uncle,  to  have  these  instruc- 
tiona  of  Robert  put  in  writing;  and  this 
was  accordingly  done  by  an  attorney  at  bis 
dictation.  When,  returning  to  the  sick 
room  about  three  hours  after  the  former  In- 
toTiew,  he  told  Robert  that  he  had  'a  paper 
here  outlining  the  statemoits  you  made,' 
and  the  reply  was:  'No,  Will ;  I  have  told 
yoa  everything  I  wanted.  I  have  nothing 
farther  to  add.'  Miss  Vogel's  (the  nurse's) 
recollection  of  the  reply  was  this:  'No, 
WHl;  I  have  told  you  everything  in  the 
preseuee  of  Charles;  now  let  that  do.  I 
most  have  some  sleep.  I  haven't  had  any 
sleep  for  three  nl^ts.'  Robert  died  six  or 
ne^&i  hours  afterwards.  Attending  physl- 
dans  gave  tbe  opinion,  based  on  their  ob- 
aexration,  that  from  one  hour  after  Robert 
h«d  given  tbe  instmctions  to  his  brother 
^nil  he  was  nnflt  idiysically  and  mentally, 


to  have  made  a  will;  but  tbe  evidence  of 
what  Robert  said  at  the  time  tbe  alleged  In- 
structions were  given  and  three  hours  later, 
when  Will  suggested  he  sign  the  paper  out- 
lining his  instructions,  which  had  been  pre- 
pared, show  conclusively  that  be  was  mental- 
ly competent  to  have  asked  another  to  sign 
for  him  any  testamentary  paper.  He  had 
then  an  intelligent  comprehension  of  what  he 
bad  previously  done,  and  what  he  would  not 
do.  He  had  given  his  instructions,  and  would 
do  no  more.  His  refusal  to  sign  must  end 
the  matter.  Els  purpose  had  been  accom- 
plished. 

"This  case  falls  within  tbe  principle  of 
Butler's  Estate.  223  Pa.  252,  72  Atl.  508. 
Assuming  that  Mr.  Munball  was  physically 
too  weak  himself  to  slgj,  the  evidence  leaves 
no  room  for  doubt  of  bis  ability  to  ask  an- 
other to  do  so  for  bim.  The  extremity 
which  validates  nuncupation  is  therefore 
lacking;  and  the  decree  of  the  register,  grant- 
ing probate,  must  be  set  aside. 

"And  now,  to  wit  December  19,  1910,  this 
matter  came  on  to  be  heard  upon  appeal 
from  the  decision  of  the  register  of  wills  in 
admitting  to  probate  a  certain  paper,  reduc- 
ed to  writing,  purporting  to  be  a  nuncupative 
win  of  said  decedent  snd  answer  thereto, 
and  testimony  taken  before  the  register,  hav- 
ing been  offered  In  evidence  with  same  force 
and  effect  as  if  the  same  had  been  taken  before 
the  court  and  was  argued  by  counsel,  and 
thereupon,  upon  consideration  thereof.  It  is 
ordered,  adjudged,  and  decreed  that  the  ap- 
peal be  sustained;  and  decision  of  the  regis- 
ter, granting  probate,  is  hereby  vacated  and 
set  aside" 

Argued  before  FELI/,  0.  J.,  and  BROWN. 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

James  R.  Sterrett  for  appellant  B.  L. 
Keams,  for  appellees. 

PER  CURIAM.  Tbe  decree  is  affirmed  on 
the  opinion  of  the  learned  president  Judge  of 
tbe  orphans'  court 


Om  OP  PITTSBURGH  v.  PITTSBURGH 
RYS.   CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1912.) 

1.  EijoiTT  (I  148*)— Bill  — MuLTiFABiOTjB- 

NESS. 

Whether  a  bill  contains  too  many  gub- 
jects,  or  subjects  too  different  from  each  othei' 
to  be  litigated  in  one  proceeding,  is  a  matter 
of  convemence,  to  be  determined,  in  each  case, 
under  all  tbe  circumstances,  so  that,  if  t6^ 
subject-matter  of  all  claims  is  substantially 
the  same,  and  may  be  conveniently  considered 
together,  tbe  bill  is  not  multifarious. 

[Ed.    Note. — For    other    cases,    see    Equity, 
Cent  Dig.  §§  341-367;    Dec  Dig.  |  148.») 

2.  Specific  Pebfobmance  ({  91*)— Kbpaib  of 
Streets— Dem  A  n  d  . 

It  is  not  necessary  to  the  maintenance  of 
a  bill  to  compel  a  street  railway  company  to 
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perform  an  alleged  contract  to  repair  certain 
streets  that  there  shall  have  been  a  prior  de- 
mand and  time  given  to  make  the  repairs;  a 
court  of  eouity  having  ample  power  to  allow 
time  to  make  repairs,  the  want  of  time  being 
material  only  on  the  qaestion  of  costs. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §}  230-232;  Dec.  Dig.  | 
01.»] 

3.  Spkoiito  Pebfobmancb  (§  76*)  —  Sthebt 
■  Bailwat  Contkact — Repaib  of  Stbkbtb— 

Action  to  Compel. 

A  court  of  equity  has  no  jurisdiction  to 
compel  specific  performance  of  a  contract  by 
a  street  railway  company,  based  on  ordinanc- 
es, to  keep  certain  streets  on  which  its  tracks 
were  laid  in  repair,  by  compelling  the  railway 
company  to  proceed  immediately  to  repair  the 
streets  to  the  extent  it  was  liable  under  the 
ordinances,  and  .  to  nse,  in  making  such  re- 
pairs, first-class  and  modern  material  and 
modem  approved  methods  of  repairing  a  track 
construction,  with  rails  and  fittings  of  modern 
design  and  nrst-class  quality;  but  in  such  case 
the  city  would  be  left  to  legal  remedy. 

[EJd.  Note. — For  other  cases,  see  Specific  Per- 
formance. Cent  IMg.  $  210;    Dec.  Dig.  |  75.*] 

Appeal  from  Court  of  CommoD  Pleas,  Al- 
legheny County. 

Bill  by  the  City  of  Pittsburgh  against  the 
Pittsburgh  Railways  Company  for  speclflc 
performance  of  an-  alleged  contract  to  repair 
streets.  From  an  order  sustaining  a  demur- 
rer to  the  bill,  complainant  appeals.  Af- 
firmed. 

On  demurrer  to  the  bill,  Sbafer,  J.,  filed 
the  follow^g  opinion: 

"The  bill  alleges  that  the  defendant  com- 
pany claims  to  be  a  corporation  under  cer- 
tain letters  patent,  and  claims  the  right  to 
inaintaln  and  operate  street  railways  in  the 
city  of  Pittsburgh  under  certain  leases  and 
agreements  from  some  40  street  railway 
companies;  that,  by  the  provisions  of  the 
acts  under  which  some  of  these  companies 
were  incorporated,  they  are  bound  to  main- 
tain in  good  repair  certain  portions  of  the 
streets;  that  a  large  number  of  ordinances 
'have  been  passed,  relating  to  these  street 
Railways,  imposing  certain  duties  upon  them 
as  to  keeping  streets  in  good  repair,  copies 
of  some  60  ordinances  being  annexed  to  the 
bill,  some  of  these  ordinances  being  of  the 
city  of  Pittsburgh,  some  of  the  former  city 
of  Allegheny,  and  others  of  a  number  of 
boroughs  which  have  since  been  Incorporated 
Into  the  city  of  Pittsburgh. 

"It  is  farther  alleged  that  these  street  rail- 
ways are  now  maintained  and  operated  by 
the  defendant  company  under  these  agree- 
ments, and  that  it  is  therefore  liable  to  keep 
the  streets  of  the  city  in  good  repair,  but 
that,  notwithstanding  its  liability  to  do  so, 
it  has  neglected  and  refused  to  keep  certain 
of  the  streets  in  good  repair,  and  neglects  to 
put  such  streets  in  condition  of  good  repair, 
and  refuses  to  adopt  modem  and  improved 
methods  of  repavlng  and  to  adopt  a  good  type 
of  rails  and  fittings,  and  that  by  reason 
thereof  the  streets  of  the  city  occupied  by 


the  company  are  continually  In  a  state  of 
bad  repair,  being  full  of  holes  and  uneven- 
ness,  and  that  accidents  are  liable  to  happen 
by  reason  thereof,  and  that  the  plaintiff  is 
obliged  to  spend  more  money  than  it  should 
to  maintain  the  portion  of  said  streets  which 
it  is  liable  to  maintain,  and  that  a  schedule 
of  the  streets  so -claimed  to  be  out  of  re- 
pair, and  showing  the  character  of  the  de- 
fects, Is  added  to  the  bill  as  an  exhibit;  the 
defects  pointed  out  in  the  schedule  being. 
substantially,  'paving  bad,'  'paving  bad  aloo; 
the  tracks,'  or  'paving  bad  in  places.' 

"The  prayer  of  the  bill  is  for  a  decree 
ttiat  the  defendant  company  'immediately 
proceed  to  place  in  repair  the  said  streets 
and  highways  in  the  city  of  Pittsburgh  to 
the  extent  it  appears  to  be  liable  by  the 
foregoing  acts  and  ordinances,  and  that  it 
use  in  making  such  repairs  first-class  and 
modem  material  and  modern  approved  meth- 
ods of  repavlng  and  track  construction,  and 
rails  and  fittings  of  modem  design  and  flrst- 
dass  quality.' 

"To  this  bill  the  defendant  has  demurred 
(1)  that  the  bUl  is  multifarious;  (2)  that  no 
demand  on  the  company  to  make  the  repairs 
is  alleged ;  (3)  that  no  reasonable  opportuni- 
ty after  notice  was  given  the  defendant  to 
make  the  repairs;  <4)  that  the  plaintiff  has 
an  adequate  remedy  at  law,  and  (5)  that  it 
does  not  appear  that  the  defendant  is  a  vet- 
son  or  corporation  competent  to  be  sued. 

[1]  "Whether  a  bill  in  equity  contains  too 
many  subjects,  or  subjects  too  different  from 
each  other  to  be  litigated  in  one  proceeding, 
is  a  matter  of  convenience,  to  be  determined, 
in  each  case,  under  all  the  circumstances. 
As  the  subject-matter  of  all  the  claims  made 
by  the  plaintiff  against  the  defendant  is 
dubatantlally  Uie  same  in  each  case,  though 
founded  upon  different  ordinances,  we  are 
not  convinced  that  aU  the  matters  contained 
in  the  hill  may  not  be  discussed  in  one  pro- 
ceeding without  inconvenience  to  the  parties 
or  the  court 

[2]  "The  second  and  third  grounds  of  de- 
murrer, which,  taken  together,  substantially 
are  that  the  plaintiff  cannot  maintain  a  bill 
without  showing  previous   danand  for    the 
making  of  the  repairs,  and  the  allowance  of 
a  reasonable  time  to  make  them,  constitute  a 
more  serious  objection  to  the  bill.     If  this 
were  an  action  at  law  to  recover  for  the  cost 
of  paving  done  by  the  plaintiff,  which  should 
have  been  done  by  the  defendant,  we  are  of 
opinion  that  the  objection  would  be  fatal ; 
but,  as  against  a  bill  in  equity,  in  whicli  the 
court  has  full  power  to  give  the  defemdaut 
time  to  make  repairs,  we  are  of  opinion  that 
it  is  not  necessary,  in  the  first  instance,  to 
make  a  demand  or  give  time  to  repair,  but 
that  the  want  of  this  goes  only  to  the  ques- 
tion of  costs. 

[8]  "The  fourth  ground  of  demurrer,   that 
the  court  has  no  Jurisdiction  to  decree  spe- 


*For  oUtar 
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clflc  performance  of  the  company's  dnty  to 
repair  the  atreets,  la,  however,  In  our  opin- 
ion, well  taken.  So  far  as  that  duty  la  stat- 
utory, it  mnst  be  enforced  by  the  remedy 
prorided  by  the  statute.  In  the  present  case, 
bowerer,  the  plaintiff's  claim  is  fonnded 
wholly,  or  almost  wholly,  npon  the  contracts 
made  with  the  varions  railway  companies 
operated  by  the  defendant  company  by  wbidt 
they  bonnd  themselves  to  keep  the  streets  in 
repair.  There  is  nothing  in  the  fact  that  the 
plaintiff  is  a  mxmicipal  corporation,  or  that 
tile  defendant  is  a  imblic  setrice  corpora- 
tion, which  can  give  the  plaintiff  any  pe- 
cnliar  right  to  a  decree  for  specific  perform- 
ance different  from  the  right  of  one  IndMd- 
nal  against  another.  Tbe  only  cases  in  which 
spedflc  performance  has  been  decreed  In 
Pennsylvania  are  the  common  cases  of  the 
nle  of  land  and  tlie  very  few  cases  concern- 
ing personal  property  in  which  it  has  ap- 
peared that  for  some  peculiar  reason  a  suit 
tor  damages  for  failure  to  perform  would 
not  give  adequate  relief,  such  as  tbe  case  of 
Tail  ▼.  Osbnm,  174  Pa.  680,  84  Atl.  316, 
where  spedflc  i)erformance  was  decreed  of 
an  agreement  to  cnt  and  deliver  bark  to  a 
tannery  from  trees  close  to  the  tannery, 
where  it  appeared  that  bark  could  not  be  ob- 
tained otherwise.  Unless  some  such  element 
appears,  equity  leaves  the  parties  to  their 
legal  remedy.  Especially  must  tills  be  the 
case  where  the  contract  sought  to  be  en- 
forced specifically  is  for  putting  streets  in 
repair  and  thereafter  keeping  them  in  repair, 
which  would  involve  a  supervision  of  tbe 
court  over  the  matter  for  an  indefinite  time. 
No  case  has  been  pointed  out  to  xa  wherein 
spedflc  performance  of  such  a  contract  has 
been  asked  for  or  decreed  as  the  principal 
relief  sought  by  a  plaintiff.  On  the  con- 
trary, there  have  been  quite  a  number  of 
cases  In  this  commonwealth  where  the 
breach  of  duty  to  repair  streets  by  street 
railway  companies  has  been  enforced  in  ac- 
tion of  assumpsit,  as  the  cases  of  Reading 
T.  United  Traction  Co.,  216  Pa.  260,  64  Atl. 
446.  7  Ann.  Cas.  3S0,  McKeesport  Borough  v. 
McKeesport  Passenger  Railway  Company, 
138  Pa.  447,  27  AO.  1006,  Philadelphia  v. 
Ridge  Avenue  Passenger  Railway  Company, 
143  Pa.  444,  22  Atl.  695,  and  many  others. 

"Counsel  for  the  plaintiff  cites  as  prece- 
dents for  the  bill  two  cases,  McKeesport  v. 
Pittsborgh  BaQways  Company,  60  Pitts.  Leg. 
J.  377,  and  Patton  Township  v.  Monongahela 
Street  Railway  Co.,  226  Pa.  872,  75  Atl.  689. 
In  neitber  of  these  cases,  however,  did  the 
bUl  pray  for  specific  performance  of  a  con- 
tract to  repair.  In  the  McKeesport  Case,  the 
LIU  was  to  forfeit  the  franchise  of  the  rail- 
ways company  for  breach  of  a  condition  np- 
on which  it  was  granted,  namely,  that  it 
shall  keep  the  streets  in  repair;  and  the 
prayer  was  not  for  an  order  requiring  the 
repairs  to  be  made,  but  for  a  decree  of  for- 
feiture, unless  it  was  made  within  a  rea- 


sonable time,  which  is  a  very  different  thing. 
In  the  Patton  Tovmshlp  Case,  as  in  the  Mc- 
Keesport Case,  the  bUl  was  to  forfeit  the 
franchise  of  the  agreement  of  the  railways 
company,  namely,  to  lay  °.  a  second  trade, 
which  it  had  agreed  to  do  npon  certain  condi- 
tions, the  existence  of  which  it  denied;  and 
the  prayer  as  to  the  want  of  repair  of  the 
track,  which  was  already  laid,  was  the  same 
as  that  In  the  McKeesport  Case,  for  for- 
feiture, unless  the  repair  was  made,  it  be' 
ing  alleged  that  the  keeping  of  the  street  In 
repair  was  a  condition  subsequent  to  the 
grant  of  the  franchise  to  lay  tbe  street  rail- 
way; and  the  prayer  was  that,  unless  the 
repair  was  made,  the  whole  railway  should 
be  removed.  The  present  bill  contains  no 
allegation  that  the  duty  to  repair  in  any  of 
the.  streets  mentioned  in  the  bill  was  a  condi- 
tion of  the  continuance  of  the  franchise ;  nor 
does  it  ask  for  any  forfeiture  on  that  ac- 
count It  is  purely  and  simply  a  bill  for  si>e> 
clfic  performance.  B^ng  of  opinion,  there- 
fore, that  the  court  has  no  Jurisdiction  to 
grant  the  relief  sought,  for  the  reason  above 
stated,  the  demnrrer  is  sustained,  and  tlie 
bill  is  dismissed,  at  the  costs  of  tbe  plain- 
tiff." 

An  amendment  to  tlie  original  bill  having 
been  allowed,  Shafer,  X,  filed  the  follow- 
ing opinion  on  demurrer: 

"A  demurrer  having  been  heretofore  sus- 
tained to  the  bill  in  this  case,  the  plaintiff 
was  allowed  to  amend  by  adding  an  addition- 
al paragraph  to  the  bill.  By  the  added  para- 
graph, it  is  alleged  that  the  dty  and  the 
railways  company  are  unable  to  agree  npon 
the  extent  of  the  liability  of  the  defendant 
or  the  manner  in  which  the  defendant  should 
do  the  work  or  make  repairs ;  that  it  would 
be  difficult  to  keep  an  accurate  account  of 
the  cost  of  said  work  so  as  to  properly  charge 
the  defendant,  the  defendant  being  Uable  to 
the  city  only  for  repairs  and  cleaning  done 
on  only  a  part  of  the  street;  and  that  it  Is 
not  practicable  for  the  plaintiff  to  do  the 
work  and  make  the  repairs,  because  in  so 
doing  it  would  interfere  with  the  operation 
of  tbe  defendant's  cars.  To  the  amended 
bill,  the  defendant  has  demurred  as  before. 
Upon  a  careful  consideration  of  the  bill  as 
amended,  we  are  unable  to  see  that  It  dif- 
fers substantially  from  the  original  bill,  or 
that  anything  contained  in  the  amendment  la 
sufficient  to  give  Jurisdiction  to  decree  spe- 
cific performance  under  the  circumstances. 

"The  demnrrer  is  therefore  sustained." 

Argued  before  FELL,  0.  J.,  and  MBSTRE- 
ZAT,  POTTESt,  B££IN,  STEWART,  and 
MOSCHZISKER,  JJ. 

C.  Elmer  Bown  and  O.  A.  O'Brien,  for  ap- 
pellant.   David  A.  Reed  and  Allen  H.  Kerr, 

for  appellee. 

PER  CURIAM.  The  decree  is  affirmed  for 
tbe  reasons  stated  in  the  opinion  of  Judge 
Shafer. 
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AMERICAN  CONDUIT  MFO.  CO.  v.  KEN- 
SINGTON WATER  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1912.) 

Waters  awd  Wateb  Courses  (8  203*)— Sup- 

PLT — RiOHT  TO  SEBVICK— MiSAFPBOFBIATION 

OF  Wateb— Deckeb. 

Where  a  customer  of  a  water  company 
sought  to  restrain  the  shutting  oS  of  its  wa- 
ter, and  the  water  company  filed  a  cross-bill 
for  an  accounting  for  water  alleged  to  have 
been  stolen  by  the  complainant,  and  the  chan- 
cellor found  that  an  average  of  9,000  gallons 
a  day  for  26  days  a  month  for  a  specified  pe- 
riod had  been  misappropriated  by  means  of  a 
meter  device,  a  decree  requiring  complainant 
to  pay  defendant  for  the  amount  of  water  so 
taken,  and  enjoining  defendant  from  shutting 
off  the  supply,  provided  complainant  complied 
with  defendant's  rules,  was  proper. 

[E3d.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  |i  290-299;  Dec. 
Dig.  i  203.*] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Bill  by  tbe  American  Conduit  Manufac- 
turing Company  against  the  Kensington  Wa- 
ter Company  for  an  injunction  to  restrain 
tbe  defendant  from  Bhntting  off  complain- 
ant's water  supply,  In  which  defendant  filed 
a  cross-bill  for  an  acconntlng  for  water 
stolen.  From  the  decree,  complainant  ap- 
peaUu    Affirmed. 

Shafer,  J.,  filed  the  following  opinion  In 
the  conrt  of  common  pleas: 

"The  bill  Is  by  &  customer  of  a  water  com- 
pany to  enjoin  the  shutting  off  of  the  water 
by  It.  The  defendant  company  filed  a  cross- 
bill for  an  accounting  for  water  alleged  to 
be  stolen  by  the  plalntiS  from  tbe  defoid- 
ant  company  by  means  of  a  device  connect- 
ing tbe  main  with  the  company's  works, 
without  passing  through  the  meter. 

"Findings  of  Fact 

"First  The  plaintiff  is  a  manufactnring 
K>mpany,  having  its  works  located  In  the 
borough  of  Kensington,  Westmoreland  coun- 
ty; and  the  defendant  is  a  water  company, 
incorporated  for  tbe  purpose  of  furnishing 
water  to  the  borough  of  Kensington  under 
the  laws  of  Pennsylvania  relating  to  water 
companies. 

"Second.  In  September,  1903,  and  for  some 
time  prior  thereto,  the  water  company  fur- 
nished water  to  the  plaintiff  at  a  certain 
rate  per  month,  without  measurement 
Some  time  before  October  1,  1903,  the  plain- 
tiff was  notified  by  the  water  company  that 
they  desired  to  Install  a  meter;  and  that 
the  flat  rate  theretofore  prevailing  would 
cease  on  October  1,  1903. 

"Third.  From  that  time  until  the  follow- 
ing May,  there  appear  to  have  been  nego- 
tiations of  some  character  between  the  plain- 
tiff and  defendant  as  to  the  method  of  fur- 
nishing water,  and  no  meter  was  In  fact 
put  in  until  May  16,  1904 ;  and  It  was  agreed 
by  the  parties  some  time  before  that  that 


after  the  meter  was  put  In  a  test  should  be 
made  for  a  certain  length  of  time,  and  tbe 
water  furnished  after  October  1,  1903,  and 
up  to  May  16,  1904,  should  be  paid  for  by 
a  rate  to  be  established  by  the  average  read- 
ings of  the  meter  for  a  certain  time. 

"Fourth.  The  meter  was  put  In  by  tbe 
plaintiff  company,  and  either  by  the  addition 
of  new  pipes  or  the  adaption  of  those  which 
were  already  in  use,  or  both,  the  arrangement 
of  the  pipes  conducting  the  water  from  tbe 
water  main  Into  the  works  of  the  plaintiff, 
at  and  immediately  after  the  Installation  of 
the  meter,  was  as  follows:  Tbe  street  on 
which  the  water  main  lies  runs  north  and 
south.  From  this  main  to  the  south  side  of 
the  plaintiff's  works,  a  pipe  was  run  at  right 
angles  to  It  for  some  distance  into  the  ground 
of  the  plaintiff.  From  this  pipe,  there  ex- 
tended north,  and  parallel  with  the  street, 
three  pipes,  the  first  of  which,  counting  from 
tbe  street,  passed  through  tbe  meter;  the 
second  extends  some  distance  into  the  yard, 
and  ends  in  a  hydrant ;  and  tbe  third  extends 
northward  to  a  part  of  tbe  plaintiff's  works, 
tnclndlng  a  gas  engine.  From  the  third  pipe 
to  thf  first  after  the  flrst  passed  tbrougb 
tbe  meter,  extended  another  pipe,  In  a  south- 
erly direction,  connecting  the  first  and  third 
pipes.  The  stopcoito  on  tbese  pipes  were 
one  near  tbe  street  which  would  sbnt  off  all 
tbe  water,  one  on  tbe  third  pipe,  and  going 
to  the  branch  pipe  leading  south  to  tbe  first 
pipe,  another  one  on  tbe  third  pipe  after  tliat 
branch,  one  on  tbe  branch  Itself,  and  one  on 
tbe  second  pipe.  Tbe  last  four  mentioned 
valves  being  within  a  foot  or  so  of  each  other 
and  Inclosed  in  a  box,  which  could  be  reached 
with  a  proper  Instrument  from  tbe  surface 
of  the  ground,  so  as  to  turn  them  on  or  off. 

"Fifth.  Tbe  object  of  this  device  was  to 
enable  tbe  plaintiff  to  take  the  water  with- 
out Its  passing  through  the  meter,  and  tbe 
effect  of  the  construction  was  that  none  of 
the  water  which  passed  tbrougb  tbe  second 
pipe  could  pass  through  tbe  meter;  that  all 
the  water  which  passed  through  tbe  third 
pipe  might  be  allowed  to  pass  tbrougb  tbe 
meter,  or  none  of  it  pass  tbrougb,  as  might 
be  desired;  and  that  all  tbe  water  wblcb 
passed  through  the  first  pipe  might  be  made 
to  pass  tbrougb  the  meter,  or  part  of  it  might 
be  allowed  to  pass  tbrougb  tbe  meter,  and  a 
part  to  pass  through  the  branch  pipe,  as  de- 
sired. 

"Sixth.  According  to  tbe  readings  of  the 
meter  from  May  16,  1904,  to  June  30,  1904,  a 
settlement  was  made  for  the  water  used  be- 
tween October  1,  1903,  and  May  16, 1904,  tbe 
parties  having  agreed  to  settle  for  this  wa- 
ter, not  actually  measured,  according  to  the 
readings  of  tbe  meter  for  a  month  and  a  half 
after  May  16th. 

"Seventh.  The  water  company  continued  to 
furnish  water  and  render  monthly  bills  tbere- 
for,  according  to  the  readings  of  tbe  meter. 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dee.  Dig.  *  i 
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on  its  acbednle  of  rates,  nntll  about  October 
22, 1910 :  tbe  same  being  paid  by  the  plaintiff 
company. 

"Eighth.  The  present  oflScers  of  the  plain- 
tiff company  were  none  of  them  connected 
with  the  company  at  the  time  the  device 
above  mentioned  was  Installed.  The  presi- 
dent of  the  company  at  that  time,  by  whose 
direction  the  device  was  put  In,  being  dead. 
The  tact  of  its  ezlstoice  was  known  to  some 
of  the  employes. 

"Ninth.  The  bill  in  this  case  alleges  that 
the  first  knowledge  any  of  the  officers  of  tbe 
company  had  of  tbe  existence  of  the  by-pass, 
'which  caused  It  to.  make  an  investigation,' 
was  on  or  about  May  1,  1910.  The  present 
president  of  the  plaintiff  company,  who  has 
held  that  oflloe  since  January,  1910,  and  im- 
mediately before  that  time  was  secretary  and 
treasurer  of  It,  testified  that  Armstrong,  who 
was  then  a  foreman  for  that  company,  said 
to  him,  aa  he  saw  a  check  made  out  for  the 
water  company,  that  tbe  water  company  bad 
done  him  a  wrong,  and  be  had  gotten  even 
with  them,  saying:  *I  fixed  it  down  at  the 
flxture,  ao  we  are  getting  a  lot  of  water  we 
are  not  paying  for.'  This  is  denied  by  Arm- 
strong, who  says  he  never  told  the  president 
of  the  company  anything  about  it  until  May, 
1910.  Tbe  fact  is,  however,  that  no  steps 
were  taken  to  Investigate  any  supposed 
method  of  stealing  water  until  May,  1910, 
when  Armstrong,  who  bad  in  the  meantime 
gone  out  of  the  service  of  tbe  plaintiff  com- 
pany, and  had  bad  some  contention  with 
them.  Informed  tlie  president  of  the  company 
of  the  nature  of  the  by-pass,  giving  him  a 
sketch  of  it 

"Tenth.  At  that  time,  or  some  time  later 
tai  tbe  summer,  tbe  president  of  the  plaintiff 
company  directed  one  of  the  valves  to  be 
tnmed,  so  that  the  water  could  not  pass 
through  the  gas  engine,  and  ordered  it  to  be 
cut  off,  so  that  it  could  not  be  re-turned,  and 
some  of  tbe  valves  were  so  cut  off. 

"Eleventh.  The  officers  of  the  plaintiff 
company  did  not  communicate  to  the  water 
company  the  existence  of  the  by-pass;  and  it 
became  known  to  them  only  by  information 
from  Armstrong,  given  in  October,  1910.  On 
October  22,  1910,  the  water  company  made 
tn  examination  of  the  plant,  taking  off  the 
meter  and  snbstitnting  for  it  a  piece  of  pipe 
with  a  stopcock  In  it,  and  making  tests  at 
different  parts  of  the  plant,  from  which  it 
was  ascertained  that,  in  addition  to  tbe  wa- 
ter at  tbe  hydfant,  which  could  not  pass 
throngli  tbe  meter,  water  was  running  to  the 
gas  engine,  although  the  stopcock  in  tbe 
pipe,  snbstltuted  for  tbe  meter,  was  closed. 
The  valves  were  then  dosed,  so  that,  so  far 
ts  appears,  no  water  went  through  the  by- 
pass since  that  time,  except  what  may  Iiave 
gone  by  way  of  the  hydrant. 

"twdttb.  It  Is  obviously  impossible  to  de- 
termine with  accuracy,  or  any  approxlma- 
tioa  to  It,  tbe  amount  of  water  which  went 


through  the  by-pass,  and  was  therefore  not 
measured  by  the  meter,  durlog  tbe  time  from 
May  16,  1904,  to  October  22,  1910,  and  we 
have  no  evidence  of  the  amount  which  could 
have  so  passed.  The  best  that  can  be  done 
under  the  circumstances,  In  view  of  tbe  rule 
that  everything  is  to  be  presumed  against 
the  party  by  whose  fault  tbe  want  of  more 
accurate  measurement  arose,  is  to  take  the 
various  uses  of  the  different  parts  of  tbe 
plaintiff's  works,  and  the  amount  of  water 
probably  used  by  them,  and  in  that  way  as- 
certain the  amount  of  water  which  may  well 
have  passed  through  the  by-pass  and  been 
used  by  tbe  plaintiff. 

"Thirteenth.  Tbe  defendant  has  given  evi- 
dence as  to  the  amount  of  water  probably 
used  in  the  gas  engine  and  .at  the  hydrant, 
and  also  of  the  amount  probably  wasted  by 
a  leak,  alleged  to  be  in  the  gas  engine,  to- 
getner  with  the  number  of  hours  and  days 
when  these  sotirces  of  loss  to  the  defendant 
were  probably  in  operation;  and  the  plaintiff 
has  given  evidence  tending  to  show  that 
tbe  estimate  of  the  defendant  is  too  large. 
No  attempt  was  made  on  the  part  of  tbe 
defendant  to  show  anything  about  the  water 
which  may  have  passed  Into  the  other  parts 
of  the  works  through  the  connection  which, 
when  open,  competed  with  the  connection 
through  the  meter.  The  evidence  on  the  part 
of  tbe  defendant  shows  that  It  is  not  unrea- 
sonable to  believe  that  an  average  of  9,393 
gallons  was  lost  to  the  defendant  dally  for 
26  days  of  each  month  during  the  period  In 
question,  amounting  in  a  month  to  244,218 
gallons;  the  total  amount  so  taken  being  ob- 
tained by  multiplying  this  amount  by  the 
number  of  months  from  May  16,  1904,  to 
October  22,  1010. 

"Fourteenth.  As  to  the  amount  of  water 
supplied  by  the  defendant  to  the  plaintiff 
from  October  1,  1903,  to  May  16,  1904,  It 
appears  that  the  gas  engine  and  hydrant 
were  in  use  during  that  time  substantially 
as  they  were  afterwards;  that  no  meter 
was  then  In  use,  although  tbe  flat  rate  had 
been  discontinued;  and  that  the  water  so 
supplied  was  paid  for  by  the  plaintiff  com- 
pany upon  tbe  average  of  the  meter  readings 
for  a  certain  time  after  May  16,  1904.  The 
defendant  company  was  therefore  deceived 
in  Its  settlement  for  the  water  famished 
during  these  months.  No  water  was,  how- 
ever, stolen  during  these   months. 

"Fifteenth.  The  market  value  of  water 
during  all  the  time  in  question  was  30  cents 
per  thousand  gallons.  The  meter  rates 
charged  by  the  defendant  company  were,  for 
500  gallons  or  less  dally,  30  cents  per  thou- 
sand: from  1,000  to  5,000  gallons  dally,  25 
cents  per  thousand;  from  5,000  to  15,000 
gallons  dally,  15  cents  per  thousand.  The 
rate,  however,  at  which  water  was  actually 
furnished  to  the  plaintiff  by  meter  was  by 
special  contract,  under  a  schedule  known 
as  the  "Manufacturers'  Schedule  of  Meter 
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Rates,"  In  which  the  price  of  600  gallons 
per  day  Is  SO  cents  per  thousand,  5,000  gal- 
lons per  day,  12.31  cents  per  thousand,  9,000 
dally  Is  10.94  cents  per  thousand,  and  of  10,- 
000  gallons  per  day  Is  10.75  cents  per  thou- 
sand; the  whole  of  the  last-mentioned  sched- 
ule being  set  out  in  the  seventh  paragraph 
of  the  answer. 

"Sixteenth.  Some  time  before  the  filing  of 
the  bill,  the  defendant  company  made  a 
claim  upon  the  plaintiff  company  for  a  sum 
of  money,  amounting  to  something  less  than 
$6,000,  for  the  water  alleged  to  be  stolen,  and 
demanded  payment  of  It,  and  threatened.  If 
the  same  were  not  paid,  to  shut  off  the  water 
altogether.  The  plaintiff  refused  to  make 
the  payment  demanded,  and  thereupon  filed 
this  bUL 

"C!oiMliisloiii  of  Law. 

"First  Upon  a  state  of  facts,  such  as  ap- 
pears In  this  case,  it  seems  to  us  that  there 
is  a  single  principle  of  law  upon  which  the 
rights  and  duties  of  the  parties  Is  to  be  de- 
termined; and  that  is  the  principle  embodied 
In  the  maxim,  'Omnia  prsesumuntur  contra 
spoliatorem.'  We  deem  it  unnecessary  to 
cite  cases  to  show  the  applicability  of  this 
maxim  to  the  case  in  hand. 

"Second.  A  strict  application  of  this  max- 
im might  Justify  a  finding  against  the  plain- 
tiff for  all  the  water  which  the  device  In- 
stalled by  it  could  have  taken  from  the  de- 
fendant The  defendant  company  had  not 
undertaken  to  show  how  much  this  might 
be,  but  has  taken  a  view  of  the  matter  more 
favorable  to  the  plaintiff,  and  shown  the 
amount  which,  considering  the  construction 
of  the  pipes  and  apparatus  through  which 
water  was  taken,  and  the  uses  to  which  it 
was  put  in  the  operation  of  the  plaintiff's 
works,  may  reasonably  be  supposed  to  have 
been  taken  by  the  plaintiff.  As  it  is  evident- 
ly impossible  to  ascertain  with  any  approach 
of  accuracy  the  amount  of  water  actually 
taken,  and  as  this  impossibility  was  created 
solely  by  the  wrong  of  the  plaintiff,  we  think 
the  plaintiff  is  chargeable  at  least  with  the 
amount  which  It  may  have  probably  taken, 
to  say  nothing  of  what  it  may  possibly  have 
taken.    • 

"Third.  As  to  the  water  supplied  from  Oc- 
tober 1,  1903,  to  May,  1904,  we  do  not  see 
how,  under  the  pleadings,  the  defendant  is 
entitled  to  recover  anything  in  this  proceed- 
ing. The  bill  alleges  the  stealing  of  water 
to  have  taken  place  from  October,  1903,  down 
to  the  present  time;  whereas,  In  fact  the  ac- 
tual taking  of  water  by  means  of  a  by-pass 
began  in  1904,  and  the  wrong  done  to  the 
defendant  was  the  procuring  of  a  settlement 
with  It  for  the  water  theretofore  supplied 
upon  a  false  basis.  As  no  relief  Is  prayed 
for  on  this  ground  In  the  cross-bill,  we  are 
of  opinion  that  the  defendant  is  not  entitled 
to  recover  anything  la  this  proceeding  for 


any  loss  of  water  which   occurred  before 
May  16,  1904. 

"Fourth.  As  to  the  price  which  the  plain- 
tiff should  pay  for  the  amount  of  water  so 
determined  to  have  been  taken.  It  is  contend- 
ed by  the  plaintiff  that  it  is  liable  only  for 
the  price  which  the  defendant  would  have 
been  entitled  to  receive  for  the  same,  if  it 
had  passed  through  the  meter,  according  to 
the  schedule  of  rates  published  by  the  com- 
I>any.  The  defendant's  contention  Is  that 
it  is  entitled  to  recover  the  market  price  of 
the  water  taken  by  the  gallon,  without  refer- 
ence to  the  rates  at  which  water  was  fur- 
nished to  customers  by  meter.  The  only  evi- 
dence on  the  market  value  of  water  during 
the  time  in  question  was  that  It  was  30  cents 
per  thousand  gallons,  which  is  much  greater 
than  the  schedule  of  rates  published  by  the 
company.  We  do  not  well  understand  how 
the  plaintiff  company  can  claim  any  rebate 
from  the  ordinary  or  market  price  of  water, 
because  It  stole  a  large  quantity,  and  are 
therefore  of  opinion  that  the  measure  of  de- 
fmdant's  damage  Is  the  market  value  of 
water,  namely,  30  cents  per  thousand  gal- 
lons. The  defendant  is  obviously  entitled  to 
Interest,  or  its  equivalent  upon  the  value 
of  the  water  so  taken,  the  delay  In  payment 
being  caused  entirely  by  plaintiff;  and,  as 
the  payments  for  water  delivered  should 
have  been  made  monthly,  the  Interest  ought 
to  be  calculated  upon  the  amount  found  to 
be  taken  each  month. 

"Fifth.  The  reUef  prayed  for  by  the  plain- 
tiff Is  an  Injunction  to  prevent  the  defendant 
from  shutting  off  the  supply  of  water  now 
furnished  by  it  by  meter,  which  the  defendant 
had  threatened  to  do,  unless  It  were  paid 
the  sum  demanded  by  it  for  the  water  taken, 
as  above  described.  As  the  defendant  com- 
pany is  a  public  service  corporation,  it  aeema 
to  us  to  be  bound  to  furnish  water  to  the 
plaintiff,  notwithstanding  the  matters  above 
set  forth.  To  hold  otherwise  would  be  to 
make  it  the  Judge  In  its  own  cause,  and  to 
enable  it  to  Impose  upon  the  plaintiff  a 
penalty  for  its  wrongdoing  different  from 
that  which  is  provided  by  law.  We  are  there- 
fore of  opinion  that  the  plaintiff  Is  entitled 
to  an  injunction  restraining  the  defendant 
company  from  ceasing  to  supply  water  to 
the  plaintiff  by  meter,  so  long  as  the  plain- 
tiff company  shall  comply  with  the  reason- 
able rules  of  the  defendant  company  la  r«i- 
gard  to  the  supply  of  water. 

"Sixth.  No  question  of  the  jurisdiction  oC 
the  court  to  entertain  either  the  bill  or  the 
cross-blU  was  raised  by  either  party. 

"Seventh.  Let  a  decree  be  entered  that  the 
defendant  be  enjoined  from  cutting  oft  the 
supply  of  water  to  the  plaintiff,  so  long  as 
the  plaintiff  shall  comply  with  the  rules  of 
the  water  company  and  pay,  acoording  to 
Its  rules,  for  the  water  supplied,  according 
to  the  meter  readings,  provided  that    tlie 
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plaintiff  company  shall  pay  to  tbe  defend- 
ant company,  within  80  days  hereafter,  all 
arrearages  for  water  supplied  since  the  fil- 
ing of  the  bill ;  and,  further,  that  the  plain- 
tiff company  pay  to  the  defendant  company 
for  the  water  taken  by  It  at  the  rate  of  30 
cents  per  thousand  gallons,  with  Interest  to 
be  calculated  from  the  end  of  each  month 
upon  the  amonnt  due  for  that  month,  the 
amount  of  each  month  to  be  ascertained  by 
taking  9383  gallons  of  water  taken  each  day 
for  26  days  In  each  month,  the  calculation 
to  begin  with  May  16,  1904,  to  October  22, 
1910;  and  that  the  plaintiff  pay  the  costs. 

"And  now,  to  wit,  Jnne  24,  1911,  this  cause 
came  on  to  be  heard  at  this  term,  and  was 
argued  by  counsel,  and  upon  consideration 
thereof  It  is  ordered,  adjudged,  and  decreed 
IS  follows,  viz. :  That  the  defendant,  Ken- 
sington Water  Company,  is  enjoined  from 
cutting  off  the  supply  of  water  to  the  Amer- 
ican Conduit  Manufacturing  Company,  the 
plaintiff,  80  long  as  the  plaintiff  shall  com- 
ply wltb  the  rules  of  the  Water  Company 
and  pay,  according  to  its  rules,  for  the  water 
(applied,  according  to  the  meter  readings, 
prorlded  that  the  American  Conduit  Manu- 
facturing Company,  the  plaintiff,  shall  pay 
to  the  Kensington  Water  Company,  the  de- 
fendant, within  30  days  hereafter,  all  ar- 
rearages for  water  supplied  since  the  filing 
of  the  bill;  and  it  is  farther  ordered,  ad- 
judged, and  decreed  that  the  American  Con- 
doit  Hannfacturing  Company,  the  plaintiff, 
b&s  unlawfully  taken  from  Kensington  Wa- 
ter Company,  the  defendant,  throagh  the 
by-pass  arrangement  complained  of  in  the 
cross-bill,  water  to  the  amount  of  nine  thon- 
nnd  three  hundred  and  ninety-three  (9,383) 
gallons  tot  each  day,  for  26  days  In  each 


month,  during  the  period  beginning  with 
May  16,  1904,  and  ending  October  22,  1910; 
further,  that  the  American  Conduit  Manu- 
facturing Company,  the  plaintiff,  shall  pay 
to  Kensington  Water  Company,  the  defend- 
ant, for  the  water  so  taken  by  it  at  the 
rate  of  thirty  (30)  cents  per  thousand  gal- 
lons, with  interest  to  be  calculated  from 
the  end  of  each  month  upon  the  amount  due 
for  that  month,  being  the  sum  of  six  thou- 
sand nine  hundred  sixty-six  dollars  and  fifty 
cents  ($6,966.60);  it  is  also  further  ordered, 
adjudged,  and  decreed  that  the  American 
Conduit  Manufacturing  Company,  the  plain- 
tiff, shall  forthwith  remove  the  system  or  ar- 
rangement of  pipes  constituting  the  by-pass 
complained  of  in  the  cross-bill  filed  in  the 
above-entitled  suit,  or  shall  make  such 
changes  In  the  arrangement  of  the  pipes  con- 
stituting the  by-pass  as  shall  render  the  op- 
eration of  the  same  as  a  by-pass  physically 
impossible,  and  that  this  shall  be  done  under 
the  supervision  and  subject  to  the  reasonable 
inspection  of  the  employes  of  the  Kensington 
Water  Company,  the  defendant,  in  accord- 
ance with  the  rules  of  the  said  Water  Com- 
pany; and  it  is  further  ordered,  adjudged, 
and  decreed  that  the  American  Conduit 
Manufacturing  Company,  the  plaintiff,  pay 
the  costs." 

Argned  before  FELL,  a  J.,  and  MESTRB- 
ZAT,  POTTER,  ELKIN,  STEWART,  and 
MOSCHZISKER,  JJ. 

Edward  Schreiner,  for  appellant.  William 
Watson  Smith  and  Alexander  Black,  for  ap- 
pellee. 

PER  CURIAM.  The  decree  is  affirmed  on 
the  findings  of  fact  and  conclusions  of  law 
by  Judge  Shafer. 
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GRBBNTTICH  COAL  St  COKE  00.  v. 
LEARN. 

(Supreme  Ooart  of  Pennsrlrania.    Jan.  2, 
1912.) 

1.  Gifts  (I  49*)— Land— Evidence. 

Evidence  held  to  establish  a  gift  of  coal 
land  from  father  to  son  prior  to  a  conveyance 
of  the  coal  by  the  father  to  plaintiff. 

rEd.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  H  9^-100;    Dec  Dig.  |  49.*] 

2.  Fbauds,     STATtm    or    (|    129*)—  Beal 
Pbopektt— Gifts. 

Where,  after  a  father  orally  gave  certain 
coal  land  to  his  son,  the  latter  entered  and 
for  more  than  21  years  held  exclusive  posses- 
sion of  the  property  and  made  valuable  im- 
provements  thereon,  the  gift  was  not  within 
the  statute  of  frauds. 

[Ed.  Note. — For  other  cases,  see  Frauds, 
Statute  of.  Cent.  IMg.  U  2S7-292 ;  Dec.  Dig.  { 
129.*] 

Z.  Mines    and    Minkbau    (i    47*)— Coal 

Lands— GtfTS. 

Where,  at  the  time  of  a  gift  of  coal  land 
by  a  father  to  son,  there  had  been  no  sever- 
ance of  the  title  to  the  coal,  and  the  son  took 
actual  and  exclusive  possession  of  the  surface, 
such  possession  carried  with  it  actual  posses- 
sion downward  perpendicularly  through  the  va- 
rious strata  so  as  to  confer  title  to  the  coal 
on  the  son  as  against  a  subsequent  grantee  of 
the  coal  by  the  father. 

[Ed.  Note. — ^For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  i  183;    Dec.  Dig.  f  47.*] 

4.  TBIAL    (I    295*)— IKSTBUOTIONS  — Pbbju- 

dice. 

On  an  issue  as  to  whether  defendant  had 
maintained  absolute  possession  of  certain  coal 
land  under  a  gift  from  his  father,  plaintiff  was 
not  prejudiced  b^  the  court's  failure  to  use 
the  term  "exclusive  possession"  in  a  particu- 
lar part  of  its  charge,  where  there  was  nothing 
in  the  language  used,  or  in  any  of  the  instruc- 
tions, excluding  the  idea  of  the  necessity  for 
«zclu8ive  possession,  and  there  was  no  doubt 
under  the  charge  as  a  whole  that  the  jury 
must  have  understood  the  necessity  for  de- 
fendant to  have  maintained  an  absolute  pos- 
session in  order  to  have  established  his  claim. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  If  703-717;    Dec.  Dig.  {  295.*] 

5.  Girrs  (|  60*)— Natubb  or  ABBANOEHENl^— 
Question  fob  Jubt. 

Where  a  father  gave  coal  land  to  his  son 
under  an  agreement  that  the  father  should  re- 
ceive one-third  of  the  grain  grown  on  the  land 
by  the  son,  and  the  evidence  was  conflicting 
as  to  the  exact  nature  of  the  arrangement,  the 
question  was  properly  submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 

ig.  i  101;   Dec  Dig.  i  60.*] 

6.  Advebse  Possession  ((  88*)— Eleukntb— 
Pboof— Payment  or  Taxes. 

Evidence  of  payment  of  taxes  is  admissi- 
ble to  show  possession  under  claim  of  title. 

[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  H  609-511;   Dec.  Dig.  f 

as.*] 

7.  Girrs  (I  60*)— Reai.  Pbopebtt— Patuent 
TO  DoNOB— Question  fob  Jxtbt. 

Where  defendant  claimed  certain  coal  land 
under  a  gift  from  his  father,  and  there  was 
evidence  of  an  agreement  by  which  defendant 
delivered  one-third  of  the  grain  grown  on  the 
land  to  bis  father,  whether  the  delivery  of  the 
grain  constituted  a  payment  of  rent,  or  a  pay- 
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ment  tor  BerrlceB  rendered  hy  the  father,  wai 
for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Gifts.  Cent 
Dig.  {  101;   Dec.  Dig.  |  60.*] 

8.  Advebse  PossKssioir    (i   116*)— Instbuc- 
noNS. 

Where  defendant  claimed  title  to  certain 
coal  land  under  a  gift  from  bis  father,  and 
there  was  evidence  that  defendant  liad  given 
to  his  father  each  year  one-third  of  the  grain 
grown  on  the  land,  but  the  evidence  was  con- 
flicting as  to  whether  the  grain  so  delivered 
was  treated  as  rent  or  for  the  father's  servic- 
es, the  court  properly  charged  that  the  run- 
ning of  limitations  in  defendant's  favor  de- 
pended on  whether  the  jury  found  the  grain 
was  delivered  as  rent  or  for  services,  and  re- 
fused to  charge  that  the  statute  would  not  ran 
in  favor  of  defendant  so  long  as  he  paid  any 
of  the  proceeds  of  the  farm  to  his  father. 

[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  i  66;  Dec.  Dig.  f  116.*] 

9.  Evidence  (|  121*)— Occupancy  of  Land 
— DEotABATiONS— Res  Gbsta. 

On  an  issue  as  to  the  character  of  de- 
fendant's occupancy  of  certain  land  alleged  to 
have  been  obtained  from  his  father  by  gift 
defendant's  declarations  while  in  possession  of 
the  premises,  together  with  the  understanding 
of  his  neighbors,  as  to  the  character  of  his 
claim  accompanying  his  acts,  constituted  part 
of  the  res  gest«e  and  were  admissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  803,  307-338,  1117.  1119;  Dec 
Dig.  I  121.*] 

Appeal  from  Court  of  Common  Pleas,  In- 
diana County. 

Action  by  the  Greenwich  Coal  ft  Coke  Com- 
pany against  Ellas  Learn.  Jndgmoit  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

Action  under  the  Act  of  June  10,  1893  (P. 
L.  415),  on  an  issue  to  determine  the  title 
to  coal  under  a  certain  piece  of  land. 

The  plaintiff  claimed  under  a  deed  from 
Peter  Learn  dated  September  9,  1902.  The 
defendant  claimed  under  a  parol  gift  from 
Peter  Learn  made  In  1880  or  1881  followed 
by  possession  and  valuable  Improvements 
made.  The  plaintiff  proved  its  title  by  deed 
and  rested.  The  defendant  produced  testi- 
mony that  his  father,  Peter  Learn,  had  the 
laud  surveyed  and  gave  it  to  him,  sayins  "to 
go  and  rid  it  up  and  put  his  buildings  on  it; 
it  was  his."  And  "go  on  and  farm  It;  it  Is 
yours,  but  give  me  one-third  of  the  grain." 
Prior  to  this  Peter  Learn  had  taken  the 
timber  brush  and  logs  off  a  considerable  part 
of  the  land,  but  the  stumps  had  not  been  re- 
moved ;  and  he  said  to  lila  son,  "I  give  it  to 
you,  but  you  clear  It  out  •  •  •"  The 
son  took  possession,  built  a  house,  took  out 
the  stumps,  improved  the  land,  and  has  lived 
continuously  upon  the  premhies  wltli  his 
family  ever  since.  For  the  greater  part  of 
the  time  the  land  was  assessed  In  his  name, 
and  he  paid  the  taxes  upon  It  The  change 
of  assessment  was  made  at  the  request  of 
Peter  Learn,  who  told  the  tax  assessor  tbat 
his  son  owned  the  land.  Peter  Learn  had 
also  made  gifts  of  about  the  like  number  of 
acres  to  other  of  his  sons,  and  the  defendant 
produced  a  witness  who  testifled  that  Peter 
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had  said  to  btm :  'TThat  tbe  otber  boys  had 
to  go  into  the  wooda  and  clear  it  Ellas  was 
to  give  him  one-third  because  part  of  his 
-nas  clear  before  he  went  on."  And  "he  said 
Ellas  owned  it  (meaning  the  land)."  And  fur- 
ther: "That  Ellas  was  to  farm  the  land  to 
salt  himself  as  It  was  his  own."  To  an- 
other witness  Peter  said  that  "he  expected 
one-third  of  the  grain  that  Ellas  raised  be- 
cause he  had  cleared  part  of  the  land  for 
him."  A  host  of  witnesses  were  produced 
wbo  gave  testimony  of  declarations  made 
to  them  by  Peter  Learn  that  the  farm  be- 
longed to  Ellas  as  his  own  property,  and 
that  Ellas  was  giving  him  one-third  of  the 
grain  for  the  work  that  he,  Peter,  had  done 
In  clearing  the  land.  When  Ellas  desired  to 
make  improvements  upon  the  property,  he 
said  to  his  father:  "My  wife  has  money,  and 
I  could  get  the  money  from  her;  but  we 
have  no  deed  for  this  property,  and  she  don't 
like  to  use  her  money."  To  which  Peter 
replied:  "Do  you  think  that  I  would  give 
.vou  a  piece  of  land  and  turn  around  and 
take  it  from  you?  It  is  yours.  Tell  her  to 
use  her  money."  Other  witnesses  testified 
that  in  their  presence  Peter  had  said  to  Mrs. 
Learn  to  go  ahead  and  put  her  money  in 
the  land;  that  it  was  Ellas'  property.  In 
1902  Peter  Learn  said  to  the  agent  of  the 
parties  to  whom  he  subsequently  sold  the 
coal,  referring  to  the  land  under  which  it 
lay:  "At  one  time  I  owned  all  this;  I  gave 
them  to  the  boys."  And  he  then  pointed  out 
the  various  tracts  and  showed  where  the 
several  boys  lived.  The  agent,  who  was  upon 
the  land  for  the  purpose  of  renewing  an  op- 
tion which  his  principals  afterwards  took  up, 
asked  Peter  how  he  could  lease  the  coal  un- 
der sadi  drcnmstances,  and  Peter  replied: 
"When  I  gave  them  this  land  there  was  noth- 
ing tlionght  or  said  about  the  coal;  we  did 
not  know  anything  about  coal  then."  Testi- 
mony was  produced  to  show  that  Ellas  al- 
ways and  repeatedly  referred  to  the  land  as 
his  own,  that  it  was  generally  known  through- 
oat  the  district  as  his  property,  and  that  be- 
fore the  purchaser  paid  for  the  coal  Ellas 
had  notified  It  not'  to  do  so  because  his  fa- 
ther did  not  have  the  right  to  sell.  The 
plaintiff  produced  witnesses  to  rebut  parts 
of  tUa  testimony,  but  the  only  evidence  which 
attacked  the  exclusive  iK>ssesslon  of  Ellas 
was  tlK  fact  that  the  father  usually  went 
apon  the  land  each  year  at  threshing  time 
and  received  his  one-third  of  the  grain,  to- 
gether with  the  tax  records  showing  that  no 
land  waa  assessed  to  Ellas  untifj^e  year 
1892. 

The  court  submitted  the  case  to  the  Jury. 
Verdict  for  defendant  and  Judgment  thereon. 
Plaintiff  appealed. 

Errors  assigned:  (1)  Refusal  to  direct  ver- 
dict for  the  plaintiff.  (2)  Refusal  of  Judg- 
ment non  obstante  veredicto  for  the  plaintiff. 
(3)  A  portion  of  the  charge  stating  the  ele- 
ments necessary  to  a  verdict  for  the  defend- 


ant. In  which  the  term  "exclusive  possession" 
was  not  used.  (4)  Part  of  the  charge  In 
which  the  trial  Judge  told  the  Jury  they 
were  to  decide  in  what  capacity  defendant 
occupied  the  land,  whether  as  tenant  or  own- 
er, and  that  if  he  occupied  It  as  a  tenant 
the  verdict  would  have  to  be  for  the  plain- 
tiff; that  the  plaintiff  contended  the  delivery 
of  one-third  of  the  grain  by  Ellas  to  his 
father  "was  an  acknowledgment  that  he  was 
there  only  as  a  tenant,  and  that  the  father 
still  exercised  control  over  that  property,  and 
that  of  itself  should  be  sufficient  to  find  that 
the  defendant  was  not  there  claiming  it  ab- 
solutely as  his  own."  Adding:  "This  Is  re- 
plied to  by  the  defendant  saying  that  inas- 
much as  a  certain  amount  of  clearing  had 
been  done  upon  this  farm,  that  in  order  to 
even  him  up  with  the  rest,  he  should  make 
some  return.  •  •  •  He  was  not  bound  to 
make  any  specific  return,  but  nevertheless 
one-third  of  the  grain  that  he  raised  upon 
that  place  should  be  given  to  his  father  In 
payment  of  the  amount  he  was  relieved  from 
clearing  on  that  property."  After  which  the 
court  said,  "Ton  will  be  required  to  find 
that  fact  so  that  yon  may  have  the  entire 
matter  before  you."  (B)  Part  of  charge 
making  reference  to  the  testimony  concerning 
the  assurance  given  by  Peter  Learn  to  Mrs. 
Ellas  Learn  that  she  could  safely  put  her 
money  In  the  property,  and  adding,  "That  Is 
argued  by  the  defendant  as  convincing,  and 
from  what  they  say  yon  will  have  no  difficul- 
ty in  finding  that  Peter  Learn  did  give  abso- 
lutely this  property  to  Ellas."  (6)  Part  of 
charge  in  reference  to  the  testimony  as  to 
tax  assessments  In  which  the  court  calls 
attention  to  the  fact  that  53  acres  were 
transferred  In  1895  from  the  name  of  Peter 
Lenm  to  that  of  Ellas  Learn.  (7)  Refusal 
to  Instruct  that  if  Peter  after. the  date  of  the 
alleged  gift,  required  a  share  of  the  proceeds 
of  the  land,  and  Ellas  complied,  "this  shows 
that  Peter  Learn  still  retained  control  over 
the  land  and  that  he  had  not  made  an  abso- 
lute gift,"  adding,  "If  the  Jury  find,  there- 
fore, that  the  payment  of  rent  was  Imposed 
on  Ellas  after  the  gift  or  after  he  took  pos- 
session, the  verdict  must  be  for  the  plaintiff." 
(8)  Refusal  to  Instruct  that  "the  statute  of 
limitations  would  not  run  In  favor  of  Ellas 
BO  long  as  he  paid  any  of  the  proceeds  of 
the  farm  to  Peter  Learn."  And  answering, 
"The  answer  to  this  point  depends  npoa  the 
finding  of  fact"  (9-12)  The  affirmance  of 
certain  points  submitted  by  the  defendant  in 
which  the  word  "possession"  is  used  without 
the  word  "exclusive"  in  connection  therewith. 
(13)  The  affirmance  of  a  point  of  defendant : 
"Time  Is  a  powerful  factor  in  cases  of  parol 
gift  or  sale  of  land.  Equity  is  loath  to  undo 
a  gift  or  contract  for  one  who  has  failed  to 
move  for  Its  rescission  untU  passing  years 
have  grafted  new  equities  upon  the  trans- 
action, until  the  donee  is  grown  old,  spent 
the  vigor  of  his  age  in  the  use  and  improve- 
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ment  of  a  property  long  regarded  as  his 
own."  Tbe  answer  being,  "This  point  Is  af- 
firmed. It  is  the  language  of  the  Supreme 
Court  in  Sower  v.  Weaver,  84  Pa.  262."  (14) 
The  admission  of  testimony  as  to  tbe  gen- 
eral reputation  in  the  community  concerning 
owiiership  of  the  property.  (15)  The  admla- 
slon  of  testimony  of  declarations  by  the  de- 
fendant while  upon  and  in  possession  of  the 
land  in  dispute,  aa  to  the  character  of  his 
ownership. 

Argued  before  FELL,  O.  J.,  and  MES- 
TEEZAT,  POTTER,  ELKIN,  STEWART, 
and  MOSCHZISKER,  JJ. 

Ernest  Stewart,  John  A.  Scott,  and  Samuel 
Cunningham,  for  appellant  William  Banks, 
Barry  White,  and  3.  N.  Banlu,  for  appellee. 

MOSCHZISKER,  J.  [1,  t]  The  evidence 
produced  by  the  defendant  was  full,  com- 
plete, satisfactory,  and  clear,  and  upon  a 
favorable  view  the  Jury  could  have  definitely 
found  the  boundaries  and  the  quantity  of 
land  claimed;  that  tbe  parties  to  the  gift 
had  been  brought  face  to  face;  that  the  gift 
had  been  made  in  express,  direct,  positive, 
and  unambiguous  language;  that  it  had  been 
repeatedly  acknowledged  by  the  donor,  and 
as  often  asserted  by  the  donee;  that,  in 
pursuance  of  the  gift,  the  latter  bad  gone 
upon  the  property  and  made  valuable  im- 
provements, the  cost  of  which  he  had  de- 
frayed out  of  his  own  and  his  wife's  money, 
with  the  knowledge  and  approval  of  the  do- 
nor; that  tbe  change  from  father  to  son  was 
notorious,  and  the  defendant  had  maintained 
open,  adverse,  and  exclusive  possession  of 
the  property  continuously  for  more  than  21 
years;  and  that  it  was  understood  and  agreed 
between  the  father  and  the  sou  that  the  de- 
livery of  one-third  of  the  grain  by  the  latter 
to  the  former  during  his  life  was  in  payment 
for  work  done  by  tbe  father  in  clearing  the 
land.  These  findings  would  have  been  sufll- 
dent  to  sustain  a  verdict  for  the  defendant 
Mabon  V.  Baker,  26  Pa.  519;  Sower  v.  Weav- 
er, 84  Pa.  262;  Hart  v.  Carroll,  85  Pa.  508; 
Allison  V.  Burns,  107  Pa.  60;  Hyde-Murphy 
Co.  V.  Boyer,  229  Pa.  7,  77  Atl.  1092;  Cald- 
well V.  Caldwell,  24  Pa.  Super.  Ct  230.  So 
much  has  been  written  upon  the  general  law 
applicable  to  the  subject  in  hand  that  it 
would  serve  no  good  purpose  to  review  It 
here.  The  authorities  all  hold  that  a  case 
such  as  the  present  Is  not  within  the  statute 
of  frauds,  and  that  where  a  man  under  cir- 
cumstances like  these  has  spent  the  best  part 
of  his  life  improving  a  piece  of  land  for  a 
home,  compensation  In  damages  is  not  ade- 
quate. 

[3]  At  the  time  of  the  gift  to  the  defend- 
ant there  had  not  been  any  severance  of  the 
title  to  the  coal,  and  therefore  the  "actual 
possession  of  the  surface  carried  with  it  the 
actual  possession  downward  perpendicularly 
through  the  various  strata."  Caldwell  v. 
Copeland,  S7  Pa.  427,  78  Am.  Dec.  43&  While 


there  was  some  evidence  that  the  defendant 
was  in  possession  of  the  land  before  the  com- 
pletion of  the  gift  there  was  evidence  to  the 
contrary.  Hence  that  issue  was  for  the  Jury. 
Hyde-Murphy  Co.  v.  Boyer,  229  Pa.  7,  77  Atl. 
1092;  Mahon  v.  Baker,  26  Pa.  619.  The 
court  could  not  have  directed  a  verdict  for 
the  plaintiff,  and  no  error  waa  committed 
In  refusing  Judgment  non  obstante  veredicto 
In  its  favor.  The  first  two  assignments  are 
overruled. 

[4]  Although  the  trial  Judge  failed  to  use 
the  term  "ezclnsive  possession"  In  the  par- 
ticular part  of  the  charge  called  to  our  at- 
tention by  the  third  assignment,  yet  there 
was  nothing  in  the  language  there  used,  or 
in  that  employed  in  any  of  the  instructions, 
which  excluded  the  Idea  of  the  necessity  for 
"exclusive  possession."  The  Jury  were  told 
that  they  must  inquiie:  "Was  there  an  ab- 
solute gift?  •  •  •  Did  Ellas  go  Into  pos- 
session of  the  land,  following  this  gift  do 
as  his  father  had  suggested,  build  his  build- 
ings upon  It,  pay  taxes  for  a  time,  have  It 
all  to  hhnself,  and  claim  It  absolutely  as  Us 
own?  *  ••  If  the  gift  was  not  of  that 
character,  •  •  •  and  Peter  Learn  held 
control  of  this  property  during  the  occupancy 
of  his  son,  Ellas,  then  he  is  not  entitled  to  a 
verdict,  and  the  verdict  will  be  for  the  plain- 
tiff." Again,  in  the  defendant's  points  the 
terms  used  are  "undisturbed  possession"  and 
"claiming  it  aa  his  own  against  every  per- 
son and  has  so  continued  in  such  possession." 
There  is  no  doubt  but  that  the  Jury  must 
have  understood  the  necessity  for  exclusive 
possession  by  the  defendant  The  assign- 
ment In  question  Is  overruled. 

[S]  There  is  no  merit  in  the  fourth  assign, 
ment  The  trial  Judge  left  it  to  the  Jury  to 
find  what  the  real  bargain  was  between  tbe 
father  and  son  as  to  the  delivery  of  the  one- 
third  of  the  grain.  He  called  attention  to 
the  contention  on  each  side,  and  the  language 
employed  at  the  end  of  the  instruction  was 
evidently  intended  to  convey  to  the  Jury  the 
thought  that  they  were  to  find  which  waa 
true  In  point  of  fact,  so  that  they  might  con- 
sider the  entire  case  from  that  viewpoint. 
The  assignment  is  overruled. 

The  fifth  assignment  falls  to  qnbte  all  that 
was  said  by  the  court  in  connection  with  the 
instruction  complained  of  therein.  If  tbe 
language  employed  is  taken  with  its  context. 
It  is  not  likely  that  the  Jury  could  have  un- 
derstood it  as  a  direction  to  find  the  particu- 
lar fact  referred  to  in  favor  of  the  defend- 
ant: it'  Is  more  probable  they  understooil 
that  the  court  merely  meant  to  call  their  at- 
tention to  the  fact  that  the  defendant  argued 
that  they  should  have  no  difficulty  in  flnding 
that  Peter  Learn  made  an  absolute  gift  of 
the  land  to  Ellas.  While  this  portion  of  ttie 
charge  was  not  as  nicely  phrased  as  It  mlgbt 
have  been,  we  are  not  convinced  that  tbe 
plaintiff  suffered  any  harm  therefrom,  and 
the  assignment  la  overruled. 
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[I]  We  see  no  error  In  tbe  rixth  asslgnp 
ment  All  tbe  cases  bold  tbat  tbe  payment 
of  taxes  Is  an  element  In  tbe  proof  of  pos- 
session nnder  a  claim  of  title,  and  If  tbe 
plaintiff  desired  tbe  court  to  call  attention  to 
tbe  fact  tbat  tbe  land  was  assessed  to  Peter 
Learn  prior  to  the  date  mentioned  ,ln  tbe 
Instruction,  it  should  have  so  requested.  The 
assignment  Is  overruled. 

[7]  Had  the  court  affirmed  tbe  point  In 
the  Beventh  assignment.  It  would  have  been 
equivalent  to  Instructing  the  Jury  tbat  the 
delivery  of  tbe  grain  was  the  payment  of  a 
rent,  and  tbat  the  verdict  should  be  for  the 
plaintiff.  Whether  or  not  tbe  one-third  of 
tbe  grain  was  a  rent  depended  upon  the 
facts.  It  nowhere  appeared  In  tbe  evidence 
that  Peter  Learn  had  ever  so  designated  It, 
and  all  his  declarations  were  Inconsistent 
with  such  an  Idea.  As  before  indicated, 
tbat  Issue  was  for  tbe  Jnry  and  was  proper- 
ly submitted.    This  assignment  is  overruled. 

[t]  Tbe  eighth  assignment  criticises  the 
answer  made  by  the  trial  judge  to  the  effect 
that  the  running  of  the  statute  of  limitations 
in  favor  of  the  defendant  depended  upon  bow 
they  might  find  the  fact  as  to  whether  or 
Dot  EUas  paid  rent  We  see  no  error  Jn 
this,  and  the  assignment  Is  overruled. 

The  matters  covered  by  the  next  four  a»- 
dgnments  are  sufflcloitly  disposed  of  in  our 
discussion  of  the  third  assignment  These 
assignments  are  overruled. 

Although  there  was  no  testimony  to  show 
tbat  tlie  defendant  had  "grown  old,"  yet  we 
cannot  say  tbat  any  substantial  barm  was 
(lone  by  tbe  instmctlon  complained  of  In  the 
tbirteoitb  assignment;   It  la  overruled. 

[I]  The  testimony  quoted  In  the  next  two 
assignments,  concerning  declarations  by  the 
defendant  and  others,  was  properly  admit- 
ted. As  to  the  admission  of  such  testimony, 
we  have  said:  "His  (tbe  occupant's)  own  dec- 
larations while  in  possession  of  the  prem- 
ises as  well  as  the  understanding  of  his 
iieighb<WB  was  proper  evidence  of  the  charac- 
ter of  his  claim."  Kennedy  v.  Wible,  11  Atl. 
^  "Such  declarations  accompanying  his 
acts  constitute  part  of  tbe  res  gests,  and  as 
such  are  always  received  in  evidence  in  ques- 
tions of  possession."  Potts  v.  Bverhart,  26 
Pa.  493.  "Tbe  character  of  possession  of  a 
{»rty  as  stated  by  lilmself  while  In  posses- 
sion is  part  of  the  res  gestK."  Susquehanna 
k  Wyoming  Valley  R.  R.  &  Coal  Co.  v.  Quick, 
6S  Pa.  189.  These  assignments  are  over- 
ruled. 

Before  ctmclndlng,  w«  note  that  it  1$  not 
dear  bow  mqeh  of  tlie  testimony  of  the  de- 
fendant was  Intended  to  be  strlclcen  from  the 
record:  but  we  do  not  take  it  that  the  first 
l<art  covering  the  language  and  the  time  of 
tbe  gift  was  affected  by  the  order  of  tbe 
eonrt.  However  tbat  may  be,  whether  the 
bargain  to  pay  the  one-third  of  the  grain  to 
Ids  father  was  made  at  the  time  of  the  gift 


or  later  on  would  not  necessarily  fix  tbe  na- 
ture of  the  obligation.  It  might  bave  been 
made  after  the  defendant  went  Into  posses- 
sion, Independently  of  tbe  gift,  out  of  appre- 
ciation of  tbe  services  performed  by  his  fa- 
ther in  clearing  the  property,  without  of  ne- 
cessity being  a  rent  or  acknowledgment  of 
Peter  Leam's  continued  control  over  the 
land;  or  it  might  bave  been  a  unilateral 
contract  made  at  the  time  of  tbe  gift,  and 
yet  not  be  a  rent  or  In  the  nature  thereof. 
Tbe  repeated  declarations  of  Peter  Learn  to 
the  effect  that  he  bad  given  the  land  to  his 
son,  and  as  to  tbe  arrangement  for  the  de- 
livery of  the  grain,  made  when  the  parties 
were  face  to  face,  accompanied  by  tbe  act  of 
the  assessment  of  the  land  to  the  defendant 
by  the  direction  of  his  father,  constituted 
strong  evidence  of  a  gift  Sower  v.  Weaver, 
84  Pa.  282,  269;  Matthews  v.  Matthews,  11 
Pa.  Super.  Ct  381;  Caldwell  v.  Caldwell,  24 
Pa.  Super.  Ct  280.  It  may  also  be  well  to 
note  that  the  equities  of  this  case  are  with 
the  defendant.  He  was  not  only  In  actual 
possession  of  the  land  which  was  enough  to 
put  the  purchasers  of  the  coal  upon  Inquiry 
as  to  his  title  (Hottensteln  v.  Lerch,  104  Pa. 
464;  Rowe  v.  Ream,  105  Pa.  643;  White  v. 
Patterson,  139  Pa.  429,  21  Atl.  360),  but. 
If  tbe  evidence  of  his  witnesses  Is  to  be  be- 
lieved, and  the  verdict  shows  that  it  was, 
he  served  actual  notice  of  his  claim  of  title 
before  any  purchase  money  was  paid.  After 
reading  the  testimony  and  reviewing  the  en- 
tire record,  we  feel  that  the  evidence  was 
Ruffident  to  sustain  tbe  verdict  and  tbat  no 
reversible  error  was  committed  in  the  trial. 
The  Judgment  of  tbe  court  below  is  af- 
firmed. 


COATES  V.  ALLBGHENI  STEEL  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1912.) 

1.   MASnCB    AlfO    SXBVANT     (|    81*)— CORTBACT 
or  KlCPLOTKENT— TEBiaitATIOR— DlSCHABOE. 

A  contract  for  plaintiff's  employment  for 
a  definite  term  provided  for  termination  by 
giving  12  months'  notice  In  writing.  On  April 
29,  1909,  defendant  gave  notice  of  its  elec- 
tion to  cancel  the  contract,  and  on  May  1, 
1910,  affirmed  its  liability  to  pay  salary  to 
that  date,  but  requested  that  plaintiff  use  his 
best  endeavors  to  obtain  other  employment  in 
the  meantime,  and  relieve  defendant  from  its 
obligation  to  pay  salary.  Plaintiff  thereafter 
went  to  Europe,  and  some  time  in  October, 
1909,  requested  information  as  to  why  his 
monthly'  salary  was  not  paid,  and  was  inform- 
ed on  November  9th  tbat  it  was  because  be 
had  not  used  and  was  not  nsing  any  diligence 
to  procure  another  position,  and  that  defend- 
ant took  the  position  that  It  had  allowM  suf- 
ficlent  time  for  that  purpose,  and  that  its  ob- 
ligation to  pay .  salary  was  terminated.  Held, 
that  the  letter  of  April  29,  1909,  giving  notice 
of  the  termination  of  the  contract,  did  not 
amount  to  a  discharge,  which  only  occurred 
on  receipt  of  the  letter  of  November  9th  fol- 
lowing. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  87;    Dec.  Dig.  }  81.*] 
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2.  MABTEB  and  SeRVAKT  (I  48*)— COKTBAOT 
OF  EmPLOTMXNT— DISOHABOS— QXTESTION  rOB 
JUBY. 

In  an  action  for  salary  under  «  contract 
of  employment  after  discharge,  whether  cause 
existed  for  the  discharge  when  made,  and 
whether  the  discharge  was  In  good  faith,  held 
for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  57,  68;  Dec  Dig.  | 
48.*] 

3.  Mabteb  and  Sebvant   (|  42*)— Contbaot 

OF    EMPLOTKBNT— TBBiaNATION— DIBCHABOB 

— Rights  or  Sebvakt. 

Where  a  servant  has  been  discharged 
without  sufficient  cause,  and  before  the  expira- 
tion of  his  term  of  employment,  he  may  re- 
cover wa^s  for  the  whole  term,  subject  to  the 
qualification  that  he  is  bound  to  malce  rea- 
sonable efforts  to  obtain  employment  else- 
where. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  54-66;  Dec.  Dig.  | 
42.*] 

4.  Masteb   and   Sebvant    (|  40*)— Eicplot- 

MENT— WbONGFUL     DISOHABOB— ETFOBTS     TO 

Obtain  Otheb  Euflotment. 

The  burden  of  proving  that  a  discharged 
servant  did  not  make  reasonable  efforts  to 
obtain  employment  elsewhere  is  on  the  master. 

[Ed.  Note.— For  other  cases,  see  Blaster  and 
Servant  Cent  Dig.  H  47-48;  Dec.  Dig.  |  40.*] 

5.  Masteb  and   Sbbtant  (|  43*)— Contbact 

or  EUPLOTHENT  —  DiBCHABOE  —  OTBXB  EM- 
PLOYMENT—9trEBTI0N   POB  JUBT. 

In  an  action  by  a  discharged  servant  for 
wages  under  his  contract .  of  employment, 
whether  the  defense  that  the  servant  failed  to 
use  reasonable  efforts  to  obtain  other  employ- 
ment is  sufficient  to  overcome  a  prima  facie 
case  of  the  plaintiff,  or  to  what  extent  it  may 
be  considered  to  reduce  the  amount  to  be  re- 
covered, are  questions  of  fact  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  67,  68;  Dec.  Dig.  i 
48.*] 

6.  MABTKB   AND   SXBVANT    (|   42* )— CONTBAOT 

or  Employment— Breach— Otheb  Employ- 
ment—Dtrrr  TO  Pbocubk. 

The  doty  of  a  discharged  servant  to  make 

reasonable  effort  to  secure  other  employment 

does  not  arise  until  final  discharge. 
[Bi.  Note.- For  other  cases,  see  Master  and 

Servant  Cent  Dig.  §{  54r-66;  Dec  Dig.  |  42.*} 

7.  Pleading    (|   348*)  —  Atfidatit  or   Db- 

rENSE>— DEMTniBEB. 

Where,  in  an  action  for  breach  of  a  con- 
tract of  employment,  defendant's  affidavit  of 
defense  showed  that  plaintiff  as  a  matter  of 
law  was  not  entitled  to  judgment  for  the  whole 
sum  demanded,  and  raised  questions  of  fact  to 
be  submitted  to  the  jury,  the  court  did  not  err 
in  dismissing  a  rule  for  judgment  for  want  of 
a  sufficient  affidavit 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  |§  1065,  1066;   Dec.  Dig.  |  348.*] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  Jesse  Coates  against  the  Alle- 
gheny Steel  Company.  From  an  order  dis- 
missing a  rule  for  judgment  for  want  of  a 
sufficient  afSdavlt  of  defense,  plaintiff  ap- 
peals.   AflSrmed. 

Rule  for  Judgment  for  want  of  an  affidavit 
of  defense.  It  appears  from  the  statement 
of  claim  that  the  plaintiff  was  employed  by 


the  defendant  company  under  a  written 
agreement,  made  determinable  by  either 
party  upon  twelve  months  written  notice. 
Under  date  of  April  29,  1909,  the  defendant 
company  wrote  to  the  plaintiff  as  follows: 

"Mr.  Jesse  Coates,  Natrona,  Pa. — Dear 
Sir:  Owing  to  the  changes  already  made 
and  others  about  to  be  introduced,  by  the 
Allegheny  Steel  Company,  in  the  manufac- 
ture of  Its  product,  and  especially  in  the 
manufacture  of  magnetic  steel  sheets.  It  is 
obvious  that  it  will  not  hereafter  have  the 
occasion  for  such  services,  as  are  contem- 
plated under  the  agreement  between  you 
and  the  Allegheny  Steel  Company  of  March 
lat,  1907.  Therefore,  the  Allegheny  Steel 
Company  desires  to  avail  itself  of  its  privi- 
lege under  the  said  agreement  of  terminat- 
ing the  same  on  twelve  months'  notice,  and 
the  Allegheny  Steel  Company  hereby  accord- 
ingly gives  to  you  notice  that  it  has  elected 
to  exercise  its  privilege  and  that  the  agree- 
ment Is  and  will  be  cancelled,  on  and  after 
the  expiration  of  twelve  months  from  the 
giving  of  this  notice,  that  is  to  say,  cancelled 
on  the  first  day  of  May,  1910.  The  Alle- 
gheny Steel  Company  does  not  intend  to 
hereby  claim,  or  to  assert  any  righi  to 
sooner  terminate  your  employment  under 
the  agreement,  but  if  agreeable  to  you,  the 
Allegheny  Steel  Company  would  like  to  ef- 
fect some  amicable  arrangement  under 
which,  at  the  earliest  practicable  day,  you 
may  have  employment  elsewhere  in  some 
field  in  which  your  skill  and  ability  may  be 
made  available  and  wherein  you  may  secure 
as  high,  or  even  higher  salary,  than  Is  pay- 
able under  our  agreement  You  may  regard 
yourself  as  free  to  take  up  any.  line  of  em- 
ployment that  you  may  deem  proper  and  If 
we  can  assist  you  in  any  veay  in  so  doing, 
we  will  be  pleased  to  do  so.  Our  hope  and 
desire  is  that  during  the  intervening  year 
prior  to  the  termination  of  our  agreement 
you  wiU  do  all  you  reasonably  can  to  re- 
liere  us  from  our  obligation  thereunder. 
With  best  wishes  for  your  suocees  and  as- 
surances of  our  high  esteem  for  you  per- 
sonally, we  beg  to  remain,  Yours  truly.  The 
Allegheny  Steel  Company,  [Signed]  H.  B. 
Sheldon,  President 

"P.  S. — ^Please  be  good  enough  to  acknowl- 
edge the  receipt  of  this  and  ke^  us  ad- 
vised as  to  your  P.  O.  address." 

Later,  on  November  9,  1909,  the  following 
letter  was  written: 

"Mr.  Jesse  Coates,  Care  of  Deutsche 
Bank,  Berlin,  Germany — ^Dear  Mr.  Coates: 
I  have  your  letter  of  October  20th  end  note 
that  you  are  still  in  Berlin.  I  received  a 
cablegram  from  you  several  days  ago  ask- 
ing me  to  wire  reasons  that  your  salary  was 
stopped.  I  believe  that  we  bad  a  thorougb 
understanding  at  the  time  we  gave  you 
leave  of  absence,  tliat  circumstances  of 
which  neither  you  nor  we  had  any  control 
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had  occurred  which  made  yonr  serrlces  of 
Uttle  or  no  valae  to  tis,  explaining  this 
matter  thoroughly  to  you  and  also  explain- 
ing it  to  you  that  while  we  considered  it 
oar  dn^  nnder  the  contract  to  continue 
your  salary,  it  was  also  yonr  duty  to  nse 
all  due  diligence  In  procuring  for  yourself 
another  iKMltlon,  so  as  to  relieve  us  as  soon 
aa  possible  of  the  burden  of  paying  yonr  sal- 
ary without  any  recompense.  It  does  not 
seem  to  us  that  you  have  made  any  such 
effort  We  do  not  Imow  by  whose  authority 
or  instructions  yon  went  to  Europe,  but  we 
most  certainly  know  it  was  not  instructions 
from  the  Allegheny  Steel  Company.  The  Al- 
legheny Steel  Company  takes  the  position 
that  it  had  giroi  you  sufficient  time  to  pro- 
core  other  employment,  that  yon  bare  made 
no  effort  whatever  to  do  so  and  therefore 
its  obligation  to  pay  yon  a  salary  is  ended. 
Personally  I  regret  this  very  much  but  un- 
der the  circumstances  the  company  had  no 
other  course  to  pursue.  I  remain,  very  re- 
spectfully, [Signed]  Allegheny  Steel  Co., 
Harry  E.  Sheldon,  President" 

Argued  before  FELL,  0.  3.,  and  MESTRE- 
ZAT,  POTTER,  ELKIN,  STEWART,  and 
MOSCHZISKER,  JJ. 

Frank  McG.  Painter,  for  appellant  Alex- 
aiider  J.  Barron  and  McKee,  Mitchell  &  Al- 
ter, for  appellee. 

ELKIN,  J.  This  is  an  appeal  from  an  or> 
der  diwniiwing  tlie  rule  for  Judgment  for 
vant  of  a  snffldent  affidavit  of  defease.  In 
oar  consideration  of  the  case  we  do  not  have 
the  benefit  of  the  views  entertained  by  the 
learned  court  below  on  the  questions  invoW- 
«d  because  no  opinion  was  filed.  The  suit 
was  brought  to  recover  veages  under  a  con- 
tract of  employment  for  a  definite  term. 
The  contract  in  terms  gave  to  either  party 
the  right  to  declare  a  termination  by  giving 
12  montlis'  notice  in  writing.  On  April  29, 
1909,  appellee  gave  notice  in  writing  to  ap- 
pellant of  its  Intention  to  exercise  this  prlv- 
il^e  by  terminating  the  contract  on  May  1, 
I9ia  In  giving  this  notice  appellee  acted 
within  its  contractual  rights,  and  appellant 
ras  bonnd  by  the  terms  of  his  own  agree- 
3>ent  As  tlie  case  then  stood  the  relation 
(tf  onployer  and  employfi  was  to  continue 
otttll  the  time  fixed  t)y  the  notice  for  the 
termination  of  the  contract,  and  appellant 
bad  the  prima  facie  right  to  demand  his 
salary  up  to  May  1,  1910.  If  nothing  had 
rabseqnently  occurred  between  the  parties, 
payment  only  would  have  been  a  defense  in 
i  suit  to  recover  the  salary  for  the  remain- 
der of  the  period  named.  Something  did 
nibsequently  occur,  and  the  questions  involv- 
ed here  htive  to  do  with  the  subsequent  oc- 
correncea.  Are  they  sufficient  to  overcome 
the  prima  fkcie  case  upon  which  appellant 
(tands,  and.  If  so,  to  what  extent  is  appellee 
relieved  from  this  prima  fade  liability? 

[1]  We  cannot  regard  the  letter  of  AprQ 


29,  ISOO,  as  a  discharge  of  appellant  The 
parties  themselves  did  not  so  regard  it  and 
why  should  the  cotirts?  There  is  nothing  in 
the  language  used  to  Indicate  an  intention 
to  discharge  at  that  time,  and  the  payment 
of  the  salary  for  several  months  after  the 
notice  was  given  can  only  mean  that  the 
party  who  gave  it  did  not  so  luderstand  It 
It  Is  averred  in  the  affidavit  of  defense  that 
about  the  middle  of  June,  1909,  appellee  no- 
tified appellant  that  he  must  dOigently  ex- 
ert himself  to  secure  other  employment,  and, 
imless  he  did  so,  all  relations  between  the 
parties  would  be  terminated  and  the  pay- 
ment of  salary  discontinued.  In  the  light  of 
this  averment  how  can  it  be  seriously  con- 
tended that  there  had  been  a  discharge  in 
the  preceding  April?  The  averment  was 
that  the  contract  of  employment  had  not 
been  terminated  at  that  time,  but  would  be 
in  the  future,  unless  appellant  diligently  ex- 
ert himsdf  to  secure  other  employment 
There  is  the  further  averment  that  about  the 
middle  of  August  1909,  the  president  of  ap- 
pellee company  met  appellant  in  Germany, 
and  there  learned  that  he  was  traveling  in 
Europe  for  purposes  of  his  own,  and  not  for 
the  benefit  of  appellee  company.  Upon  learn- 
ing these  facts,  ai>pellee  ceased  to  make  fur- 
ther iiayments  on  account  of  salary,  bat  it 
is  apparent  on  the  face  of  the  record  that 
no  notlcei  of  discharge  or  of  refusal  to  pay 
further  salary  was  given  appellant  at  that 
time.  Whateva  reasons  appellee  had  for  so 
doing  were  not  communicated  to  appellant. 
The  record  shows  some  time  in  October  ap- 
pellant by  cablegram  from  Germany  asked 
why  hto  salary  had  not  been  paid.  In  an- 
swer to  this  cablegram  appellee  wrote  the 
letter  dated  November  9,  1009.  This  Is  the 
first  notice  served  on  appellant  that  can  be 
considered  in  the  nature  of  a  discharge. 

It  is  contended  that  even  this  letter  does 
not  In  any  proper  legal  sense  constitute  a 
discharge.  We  cannot  accept  this  view  of 
the  case.  The  rule  is  that  no  set  form  of 
words  is  necessary  to  constitute  a  discharge. 
Words  which  show  a  clear  Intention  on  the 
part  of  an  employer  to  dispense  with  the 
services  of  an  employe,  equivalent  to  a  dec- 
laration that  the  services  of  the  employe 
will  be  no  longer  accepted,  are  sufficient  It 
is  true  the  words  used  must  convey  to  the 
servant  the  Idea  that  his  services  are  no 
longer  required  and  vrill  not  be  accepted.  We 
are  of  opinion  that  nothing  said  or  done  by 
the  appellee  prior  to  the  writing  of  the  let- 
ter of  November  9,  1009,  conveyed  to  appel- 
lant the  idea  that  his  contract  of  employment 
had  terminated,  and  that  his  services  as  an 
employe  would  be  no  longer  compensated.  In 
other  words,  up  to  that  time  nothing  done 
by  appellee  was  within  the  meaning  of  the 
law  sufficient  to  constitute  a  discharge;  On 
the  other  hand,  we  think  the  letter  of  No- 
vember 9th  was  a  sufficient  notice  of  dis- 
charge   under    the    rule    above    indicated. 
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While  we  hold  the  letter  In  qnestlon  to  be 
a  sufficient  notice  of  discharge,  we  do  not 
now  undertake  to  determine  the  qnestlon 
whether  there  was  sufflclent  cause  for  dis- 
charge. The  discharge  may  or  may  not  have 
been  wrongful,  depending  upon  the  facts  and 
circnmstances.  If  there  be  no  dispute  as  to 
the  facts,  the  court  may  determine  as  a 
matter  of  law  whether  there  was  sufflclent 
cause,  but.  If  the  facts  be  disputed,  the  gen- 
eral rule  is  that  the  Jury  must  determine 
whether  or  not  the  discharge  was  wrongful. 
Appellee  contends  under  the  authority  of 
Corgan  t.  Lee  .Coal  Company,  218  Pa.  386, 
67  Atl.  655,  120  Am.  St  Rep.  89L  U  Ann. 
Cas.  838,  that  it  was  not  necessary  to  assign 
a  valid  reason  in  his  notice  of  discbarge, 
provided  appellee  had,  in  fact,  a  good  reason 
for  ezerciaing  the  right  to  discharge. 

[2]  The  rule  announced  in  that  case  is 
sustained  by  ample  authority,  but,  under  the 
facts  of  the  present  case,  we  think  it  Is  for 
the  Jury  to  say  whether  a  good  cause  for  dis- 
charge existed  when  the  letter  of  November 
9th  was  written.  It  is  also  for  the  Jury  to 
determine  in  view  of  all  the  facts  whether 
the  discharge  was  made  in  good  faith,  and 
whether  the  reasons  given  therefor  were  not 
a  mere  subterfuge  to  dispense  with  the  serv- 
ices of  appellant  so  as  to  relieve  appellee 
from  the  payment  of  salary  under  the  terms 
of  the  contract.  In  our  view  of  the  case  un- 
der the  facts  presented  by  the  pleadings,  ap- 
pellant is  entitled  to  recover  full  monthly 
salary  up  to  and  including  November,  1909, 
the  month  when  notice  of  discharge  was  giv- 
en. Els  right  to  recover  salary  after  No- 
vember  depends  upon  what  the  Jury  shall  de- 
termine as  to  the  discharge  being  rightfid  or 
wrongful.  If  appellant  was  rightfully  dis- 
charged, he  cannot  recover  salary ;  if  wrong- 
fully, his  right  to  recover  still  exists  under 
the  contract. 

[3]  One  more  question  should  be  adverted 
to,  so  that,  when  the  case  is  tried  in  the 
court  below,  it  may  finally  be  disposed  of. 


The  rule  la  that,  where  a  servant  has  been 
discharged  without  sufflcioit  cause  before  the 
expiration  of  his  term  of  employment,  he  is 
entitled  to  recover  wages  for  the  whole  term, 
but  he  is  bound  to  make  reasonable  efforts  to 
obtain  employment  ^sewhere.  We  have  held 
that  the  letter  of  April  29,  1909,  was  not  a 
discharge,  but  was  In  effect  a  leave  of  ab- 
sence with  salary  attached.  That  It  was  a 
leave  of  absence,  and  not  a  discharge,  la 
shown  by  the  letter  of  November  9tb,  in 
which  it  is  expressly  stated  that  appellant 
was  given  a  leave  of  absence.  If  the  Jury 
shall  determine  that  the  discharge  of  No- 
vember 9th  was  made  without  sufficient 
cause,  the  burden  of  showing  that  appellant 
by  reasonable  effort  might  have  found  other 
employment  is  upon  the  appellee. 

{4]  Such  a  defense  is  by  way  of  mitiga- 
tion, and  the  burden  is  upon  him  who  as- 
serts it.  Emery  v.  Steckel,  126  Pa.  171,  17 
AU.  601,  12  Am.  St  Rep.  857. 

[S]  Whether  this  defense  Is  sufficient  to 
overcome  the  prima  facie  case  of  appellant, 
or  to  what  extent  it  may  be  considered  to 
reduce  the  amount  to  be  recovered,  are  ques- 
tions of  fact  to  be  determined  by  the  Jury. 

[I]  The  duty  of  making  a  reasonable  et- 
fort  to  secure  other  employment  did  not 
arise  nntil  there  had  been  a  final  discharge. 
Prior  to  that  time,  the  parties  were  acting 
under  and  bound  by  their  contractual  obli- 
gations. 

[7]  The  teamed  coort  below  simply  refus- 
ed to  aatet  judgment  for  want  of  a  suificient 
affidavit  of  Aetaiae,  and  under  the  motion 
nothing  else  could  be  done.  Appellant  was 
n«t  entitled  as  a  matter  of  law  to  Judgment 
for  the  whole  sum  demanded.  The  aver- 
ments of  the  affidavit  of  defense  raise  some 
questions  of  fact  to  be  submitted  to  the  Jury. 

Order  of  the  court  below  dismissing  the 
rule  for  Judgment  for  want  of  a  sufficient  af- 
fidavit of  defense  Is  affirmed,  and  the  record 
is  remitted  for  the  purpose  of  having  a  trial 
upon  the  merits. 
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CTRXJIJK  V.  BOSWOKTH. 

(Supreme  Conrt  of  Rhode  Island.    May  11, 
1912.) 

Triai.    (I   140*)— Weight   or  Evidence  — 

QlTESTIOR   FOB  JUBT. 

The  probatiTe  value  of  the  testimony  of 
children  of  tender  years  and  of  foreign  i>aren- 
tage,  eompetent  to  testify  and  testifying  with- 
oot  the  aid  of  an  interpreter  is  for  the  jury 
under  snitable  instmctioDS. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  334,  335;   Dec.  Dig,  {  140.*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Darius  Baker, 
Judge. 

Action  by  Martin  CyrulUc  against  Leonard 
P.  BoBworth.  There  was  a  verdict  for  plain- 
tiff, and  defendant  brings  exceptions.  Over- 
ruled, and  case  remitted  for  Judgment  on 
the  verdict. 

A.  B.  Crafts  and  William  H.  McSoIey, 
both  of  Providence,  for  plaintiff.  Charles  H. 
McKenna,  of  Providence,  for  defendant. 

PER  CURIAM.  The  justice  of  the  su- 
perior court  presiding  at  the  trial  of  the 
above-entitled  case  properly  refused  to  direct 
a  verdict  for  the  defendant  at  the  conclusion 
of  the  testimony.  The  eyewitnesses  of  the 
accident  which  caused  the  death  of  the  plaiu- 
tlff'a  Intestate  were  aU  children,  with  the 
exception  of  the  defendant's  servant  In 
charge  of  the  automobile  which  struck  the 
child.  Although  the  witnesses  for  the  plain- 
tiff were  children  of  tender  years,  and  most, 
if  not  all,  of  them  of  foreign  parentage,  they 
were  competent  to  and  did  testify  without 
the  aid  of  an  Interpreter.  The  probative 
value  of  the  evidence  contained  in  their  tes- 
timony was  properly  left  to  the  determina- 
tion of  the  jury  under  suitable  Instructions 
by  the  justice  aforesaid. 

The  defendant's  exception  to  the  refusal 
of  said  justice  to  direct  a  verdict  for  the  de- 
fendant is  therefore  overrtiled,  and  the  case 
is  remitted  to  tbe  superior  court, 'with  direc- 
tion to  alter  judgment  on  the  verdict 


TODBJEB  V.   MATTE]SON,  Town  Treasurer 
(two  cases). 

(Supreme  Court  of  Rhode  Island.     May  11, 
1912.) 

ABATEKEirr  AND  REVIVAL  (||  46,  47*)  —  Ac- 
nOHB  AOAINBT  Ofuceb. 
Gen.  Laws  1009,  c.  283,  {  18,  provides  that 
so  action,  commenced  or  pending  against  any 
officer,  etc,  in  liis  official  capaci^,  shall  abate 
because  of  bis  ceasing  to  hold  office  within  one 
T<ar  thereafter,  but  at  any  time  within  one  year 
thereafter  his  sncoessor  may  come  in  and  take 
up  tlie  defense  of  such  action.  The  marginal 
Botes  to  the  section  are  entitled:  "Proceedings 
by  or  against  Any  Officer  •  *  •  may  be  Re- 
ared by  or  against  His  Successor  within  One 
Tear."  Htld,  that  suits  against  an  officer  do 
not  abate  immediately  upon  his  ceasing  to  hold 
office,  bnt  become  dormant,  subject  to  be  reviv- 


ed within  a  year  thereafter  by  the  appearance 
of  his  successor  in  court;  but  if  the  successor 
does  not  appear  within  the  year  the  suit  abates 
by  operation  of  law. 

[Ed.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent.  EKg.  §{  226-236,  239-244; 
Dec.  Dig.  H  45,  47.*] 

Exceptions  from  Superior  Court,  Kent 
County;  Wlllard  B.  Tanner,  Presiding  Jus- 
tice. 

Actions  by  Sarah  E.  Tourjee  end  by  Ev- 
erett L.  Tourjee  against  John  Matteson, 
Town  Treasurer.  Cases  dismissed,  and  plain- 
tiffs bring  exceptions.  Exceptions  overruled, 
and  cases  remanded  for  further  proceed- 
ings. 

A.  B.  Crafts,  of  Providence,  for  plaintiffs. 
E.  K,  Parker,  of  Providence,  for  defendant. 

DUBOIS,  C.  J,  These  actions  were  brought 
by  the  plaintiffs  against  John  Matteson  as 
town  treasurer  of  the  town  of  Coventry,  in 
Kent  county — ^that  of  Sarah  E.  Tourjee  for 
damages  as  the  result  of  an  accident  to  her 
which  took  place  on  June  17,  1906,  caused,  as 
alleged  in  the  declaration,  by  reason  of  a  de- 
fective Ugbway;  and  the  action  of  Everett 
L.  Tourjee,  her  husband,  for  loss  of  bis 
wife's  services. 

The  defendant  was  re-elected  to  the  posi- 
tion' of  town  treasurer  in  June,  1909,  and 
subsequently  resigned  or  declined  to  serve, 
and  one  Oreene  was  appointed  town  treasur- 
er by  the  town  council  in  his  place.  The 
plaintiff  had  notice  that  the  defendant  was 
re-elected,  but  was  unaware  of  the  fact  of 
his  declination,  or  that  a  new  town  treasur- 
er had  been  appointed.  A  little  over  a  year 
af ter*  the  qualification  of  Mr.  Oreene  the 
plaintiffs'  attorney  learned  of  the  foregoing 
facts,  and  made  a  motion,  which  was  grant- 
ed, wbereunder  the  new  town  treasurer, 
Gre^ie,  was  summoned  in  to  answer  these 
two  cases,  and  through  his  attorney  entered 
a  general  appearance,  without  any  objection 
to  the  time  elapsed.  Subsequently,  on  the 
19th  day  of  November,  A.  D.  1910,  on  motion 
of  the  defendant,  appearing  among  the  flies 
in  the  cases,  the  (»ses  were  dismissed  un- 
der Gen.  Laws  1909,  c.  283,  §  13.  The  deci- 
sion of  the  court  was  based  upon  the  case 
of  Saunders  v.  Pendleton,  19  R,  I,  659,  86 
Atl.  425. 

The  exceptions  of  the  plaintifCS  in  both 
cases  are  as  follows: 

"1.  That  the  court  erred  in  granting  said 
motion  to  dismiss,  the  exception  to  which 
ruling  appears  on  page  8  of  the  transcript 
herewith  filed. 

"2.  That  on  the  evidence  offered  by  the  de- 
fendant to  sustain  said  motion,  the  court 
erred  in  granting  the  same. 

"3.  That  the  new  town  treasurer,  Greene, 
having  been  duly  summoned  in  to  answer 
said  case  as  successor  to  the  said  Matteson, 
and   having  entered  a   general  appearance 
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wlthont  any  objectton  to  the  lapse  of  time 
of  more  than  one  year  after  John  Matteson 
had  ceased  to  be  town  treasurer  of  said 
town,  It  was  too  late  to  file  any  such  motion 
to  dismiss,  and  the  court  erred  In  granting 
the  same. 

"4.  That  the  fact  that  said  Matteson  had 
ceased  to  be  town  treasurer  of  said  town  of 
CJoventry  on  the  14th  day  of  June,  A.  D. 
1909,  and  that  the  new  town  treasurer,  said 
Greene,  was  not  summoned  In  to  answer  said 
case,  until  more  than  a  year  thereafter,  is 
no  ground  for  dismissing  said  action,  and 
the  court  erred  In  granting  said  motion." 

The  plaintiffs'  claims  are  as  follows: 

"First  That  the  said  decision  in  Saun- 
ders y.  Pendleton  is  wrong,  erroneous,  and 
should  be  overruled. 

"Second.  That  by  entering  the  general  ap- 
pearance the  defendant  waived  the  right  to 
make  the  motion  to  dismiss." 

The  consideration  of  this  case  involves  the 
construction  of  Gen.  Laws  1909,  c.  283,  |  13, 
which  reads  as  follows: 

"Sec.  13.  No  action,  suit  or  proceeding,  com- 
menced or  pending  by  or  against  any  officer, 
receiver,  or  trustee,  in  his  capacity*  as  such, 
shall  abate  In  consequence  of  his  death,  or  of 
his  ceasing  to  hold  his  office,  place,  or  trust, 
within  one  year  thereafter ;  but  at  any  time 
within  one  year  thereafter  his  successor  in 
the  office,  place,  or  trust,  may  come  in  and 
talce  upon  himself,  or  he  may  be  summoned 
In  to  take  apon  himself,  the  prosecution  or 
defense  of  such  action,  suit  or  proceeding." 

Although  the  marginal  notes  to  statutes 
are  no  part  of  the  same,  nevertheless  they 
afford  some  indication  of  the  construction 
placed  thereon  by  the  compilers  thereof. 
The  marginal  notes  accompanying  the  section 
under  consideration  read  as  follows:  "Pro- 
ceedings by  or  against  any  officer,  receiver 
or  trustee  may  be  revived  by  or  against  his 
successor  within  one  year."  We  have  no 
doubt  that  the  present  actions  are  within 
the  purview  of  this  statute.  See  Saunders  v. 
Pendleton,  19  R.  I.  669,  36  Ati.  426.  Nor 
have  we  any  doubt  as  to  the  correctness  of 
the  doctrine  announced  in  that  case.  Under 
the  statute  referred  to,  suits  against  an 
officer  do  not  abate  immediately  upon  a  va- 
cancy occurring  in  his  office  by  reason  of  his 
death,  or  of  his  ceasing  to  hold  the  same, 
but  become  dormant,  as  it  were,  subject  to 
be  revived  at  any  time  within  a  year  there- 
after, by  the  appearance  in  court  of  his  suc- 
cessor; but  in  case  no  successor  makes  ap- 
pearance within  the  year  the  suits  abate  by 
operation  of  law,  by  expiration  of  the  time 
within  which  they  may  be  revived.  In  oth- 
er words,  the  comatose  condition  of  the  suits 
terminates  in  their  death.  Having  abated, 
tliey  cannot  be  revived.  Therefore  the  ques- 
tions of  general  appearance,  waiver,  and  the 
like  have  no  application  In  the  premises. 

The    plaintiffs'    exceptions   are    therefore 


overruled,  and  the  cases  are  remitted  to  the 
superior  court  within  and  for  the  county  of 
Kent  for  farther  proceedings. 


BVAN8  V.  MUNBO. 

(Supreme   Court  of  Rhode  Island.     May  11, 
1912.) 

1.  Phtbicians  and  Subqeons  (I  18*) — Neo- 

LIOENCE — BUBDKN    OF    PBOOF. 

In  an  action  against  a  surgeon  for  alleged 
negligence,  proof  of  the  fact  that  a  drain  was 
left  in  an  incision  in  the  plaintiff's  breast  and 
allowed  to  remain  there  after  the  wonnd  had 
healed,  imposes  upon  the  defendant  the  burden 
of  explaining  that  its  presence  there  was  not 
due  to  his  negligence. 

[Bd.  Note. — For  other  cases,  see  Physicians 
and  Surgeons.  Cent.  Dig.  gS  34-41,  43-46,  48; 
Dec.  Dig.  i  18.*] 

2.  Appeai.  and  Erbob  ({  10(@*)— RxcUtkd— 
Verdict— Conclusiveness. 

A  verdict  on  conflicting  evidence,  snstaln- 
ed  by  the  trial  judge,  will  not  be  disturbed  on 
appeal. 

[Gd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  3860-3876,  3948-3950; 
Dec.  Dig.  I  1006.*] 

3.  Physicians  and  Suboeons  (|  18*) — ^Ac- 
tion FOB  Neoligence— Dauaqes. 

For  injury  from  a  surgeon's  negligence  in 
leaving  a  drain  in  an  incision,  causing  inflam- 
mation and  requiring  a  subsequent  operation 
for  its  removal,  at  which  plaintifTs  entire  right 
breast  was  removed;  a  verdict  for  (1,250  was 
not  excessive. 

.[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons.  Cent.  Dig.  {{  34-41,  43-46,  48; 
Dec.  Dig.  {  18.*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Charles  V. 
Steams,  Judge. 

Action  by  Jane  A.  Bvans  against  Walter 
L.  Munro.  Judgment  for  plaintiff,  and  de- 
fendant excepts.  Exceptions  overruled,  and 
cause  remitted  to  superior  court,  with  direc- 
tion to  enter  judgment  on  the  verdict. 

Plaintiff  brought  action  against  a  surgeon, 
who  had  removed  a  tumor  from  her  breast, 
for  damages  for  injuries  alleged  to  hare 
been  caused  by  his  negligence  in  using  a 
drain  of  improper  material  and  in  fasten- 
ing It  so  that  it  slipped  into  and  remained 
in  the  wound,  causing  inflammation  and  ne- 
cessitating another  operation,  at  which  the 
right  breast  was  removed.  The  case  was 
tried  before  a  jury,  which  returned  a  ver- 
dict for  plaintiff  for  $1,250. 

Littlefleld  ft  Barrows,  of  Providence,  for 
plaintiff.  Gardner,  Plrce  ft  Thornley,  of 
Providence  (James  A.  Plrce  and  Hugh  B. 
Baker,  both  of  Providence,  of  counsel),  for 
defendant. 

PEB  CUBIAM.  [t]  There  Is  no  merit  in 
any  of  the  exceptions  of  the  defendant. 
There  is  no  question  but  that  the  plaintiff 
was  in  the  exercise  of  due  care  during  the 
operation  performed  upon  her  by  the  de- 
fendant,  and   thereafterwards  while  under 
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bis  care,  and  that  It  Tras  through  no  fonlt 
of  bers  that  the  drain  disappeared  and  was 
lost  within  the  incision  made  by  the  defend- 
ant and  remained  within  the  wound  In  her 
breast,  which  healed  by  first  Intention.  As 
such  drains  are  not  ordinarily  permitted,  in 
the  exerdae  of  good  surgery,  to  remain  with- 
in the  body  of  a  patient  after  a  wound  has 
so  healed,  proof  of  the  fact  that  the  drain 
In  qnestlon  was  left  hy  the  defendant  In 
the  breast  of  the  plalntlfr  imposed  upon  him 
the  burden  of  explaining  that  Its  presence 
there  was  not  doe  to  bis  negligence  in  the 
premises. 

[2]  The  Jury  found  for  the  plaintiff,  and 
their  Tordhrt  was  sustained  by  the  judge 
^^ho  presided  at  the  trial.  In  such  circum- 
stances, the  rule  approved  in  the  case  of 
Wilcox  T.  Rhode  Island  Company,  29  R.  I. 
292,  70  Atl.  -SIS,  Is  controlling. 

[3]  The  damages  awarded  are  not  so  large 
a.<i  to  shock  the  -conscience  of  the  court,  or  to 
Indicate  tiiat  the  verdict  of  the  Jury  was  ac- 
tuated by  passion,  prejudice,  or  other  im- 
proper motive. 

The  defendant's  exceptions  are  therefore 
overruled,  and  the  case  Is  remitted  to  the 
superior  court,  with  direction  to  enter  Judg- 
ment on  the  verdict 


SATLES  ▼.  STEERE. 

(Sopreme  Gonrt  of  Rhode  Island.    May  11, 
1912.) 

Appeal   ako   Ebbob    ({   353*)  —  Extendiro 

Time. 

Under  Gen.  Laws  1909,  c.  297.  {  8,  pro- 
Tiding  that  whea  a  person  ig  aggrieved  by  a 
decree,  and  from  accident  or  mistake  has  fail- 
ed to  prosecute  his  appeal,  the  Supreme  Court, 
if  it  appears  that  justice  requires  a  revision 
of  the  case,  m«y,  on  petition  filed  within  a 
year  after  entry  of  sncn  decree,  allow  an  ap- 
peal, one  cannot  be  allowed  to  affect  a  decree 
appointing  an  administrator,  entered  more  than 
a  Tear  before  the  petition. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  1920-1922;    Dec.  Dig.  { 

Petition,  under  Oen.  Laws  1909,  c.  297,  { 
3.  of  Laara  If.  Sayles  against  Vamum 
Steere.    Denied. 

Frank  L.  Hanley,  of  Providence,  for 
plaintiff.  Tininghast  ft  Collins,  of  Provl- 
doice,  for  defendant 

PER  CURIAM.  The  petitioner  would  re- 
ceive no  benefit  from  the  granting  of  her 
petition.  The  same  cannot  operate  to  affect 
the  decree  of  the  probate  court,  entered 
Jone  26^  1900,  appointing  Varnum  hceere 
administrator  d.  b.  n.  on  the  estate  of  Elliot 
^.  Sayles,  from  which  decree  no  appeal  was 
taken  by  the  petitioner,  and  the  statutory 
time  for  granting  relief  by  allowing  an  ap- 
peal to  be  taken  has  long  since  elapsed. 

The  petition  of  the  said  Laura  M.  Sayles 
Is  therefore  denied  and  dismissed. 


SHAW  V.  STREICHER  et  al. 

(Supreme  Court  of  Rhode  Island.     May  11, 
1912.) 

APPEAL  AND  ErROB   ({  1005*>— REVIEW— COIf- 

FLiCTiNO  Evidence. 

A  verdict  rendered  nnder  snitable  instruc-, 
tions  upon  conflicting  evidence  and  approvectby 
the  trial  judge  will  not  be  disturbed;  m  the  ab- 
sence of  a  showing  of  lmproi)er  motive  or  error 
in  the  approval. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {i  3860-3876,  3948-3950; 
Dec.  Dig.  i  1006.*] 

Exceptions  from  Superior  Court  Provi- 
dence and  Bristol  Counties;  George  T. 
Brown,  Judge. 

Action  by  Henry  Shaw  against  Mark 
Strelcher  and  others.  From  a  decision  for 
plaintiff,  defendants  bring  exceptions.  Ex- 
ceptions overruled,  with  directions. 

William  A.  Heathman,  of  Providence,  for 
plaintiffs.  J.  Jerome  Hahn,  of  Providence^ 
for  defendant 

PER  CURIAM.  The  evidence  in  this  case 
was  conflicting,  and'  was  properly  submitted 
to  the  jnry  under  miitable  instructions,  and 
the  verdict  for  the  plaintiff  has  been  approv- 
ed by  the  justice  of  the  superior  court  who 
presided  at  the  trial.  In  these  circum- 
stances, in  the  absence  of  anything  to  indi- 
cate that  the  verdict  was  the  result  of  some 
Improper  motive  actuating  the  jury,  or  that 
the  judge  erred  in  his  approval,  the  verdict 
ought  not  to  be  disturbed.  The  newly  dis- 
covered evidence  Is  not  of  such  a  character 
as  to  be  likely  to  change  the  result,  if  an- 
other trial  should  be  had. 

The  defendants'  exceptions  are  therefore 
overruled,  and  the  case  Is  remitted  to  the 
superior  court,  with  direction  to  enter  Judg- 
ment on  the  verdict. 


LYNCH  V.  LYNCH. 

(Supreme  (3onrt  of  Rhode  Island.     May  IS, 
1912.) 

Mabhiaoe  (S  59*)— Annulment— Defenses. 

If  petitioner  was  married  to  another  when 
she  attempted  to  marry  defendant,  in  reliance 
upon  an  alleged  invalid  divorce  which  he  pro- 
cured and  showed  to  her,  the  fact  that  she  con- 
tinued to  cohabit  with  defendant  did  not  make 
her  in  pari  delicto,  so  as  to  prevent  her  having 
the  marriage  with  defendant  annulled;  the  state 
having  an  interest  in  having  the  marriage  an- 
nulled, if  it  were  in  fact  invalid  because  of  the 
former  marriage. 

(Ed.  Note.— For  other  cases,  see  Marriage. 
Dec.  Dig.  I  59.*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  George  T. 
Brown,  Judge. 

Action  by  Margaret  E.  Lynch  against 
Charles  W.  Lynch.  Judgment  dismissing  the 
petition,  and  petitioner  excepts.  Exceptions 
sustained,  and  case  remanded  for  further 
proceedings  as  directed. 
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Page  &  Cushing,  of  Prorldence,  for  peti- 
tioner. Casslns  L.  Kneeland,  of  Providence, 
for  respondent 

PER  CURIAM.  The  evidence  clearly 
shows  that  at  the  time  of  the  marriage  of 
the  above-named  parties  the  petitioner  had 
a  husband  living,  who  Is  still  alive,  and  that 
they  have  never  been  divorced.  The  respond- 
ent, prior  to  his  marriage  with  the  petition- 
er, obtained  for,  and  gave  to  her,  a  paper 
purporting  to  be  a  decree  of  divorce  from 
her  husband,  but  which  was  of  no  validity. 
Upon  the  strength  of  the  same,  and  his  rep- 
resentations to  her,  she  married  him,  and 
they  lived  together  as  man  and  wife  for 
many  years.  For  the  past  ten  years  they 
have  not  cohabited.  The  petitioner  applied 
for  a  divorce  from  the  resi>ondent  upon  the 
ground  of  nonsupport.  The  case  was  heard, 
as  an  uncontested  petition,  and  decision  was 
rendered  in  her  favor.  Subsequently  the  re- 
spondent made  application  to  the  court  to 
vacate  the  decision  and  reinstate  the  case,  in 
order  ttiat  he  might  contest  the  same,  which 
motion  was  granted  by  the  court.  The  coun- 
sel for  the  petitioner  thereupon  made  prepa- 
ration for  another  trial  of  the  case,  and  In 
the  course  of  his  Investigations  learned  of 
the  former  marriage  of  the  petitioner,  ascer- 
tained the  residence  of  her  first  husband, 
and  had  an  interview  with  him,  which  dis- 
closed the  fact  of  the  first  marriage  and  that 
the  same  had  never  been  anuUed  or  termi- 
nated, whereupon  the  petitioner  amended 
her  petition  for  divorce  by  alleging  that  her 
marriage  with  the  respondent  was  originally 
void.  The  case  was  then  beard  by  a  justice 
of  the  superior  court,  who  decided  that  the 
petitioner  had  not  come  into  court  with 
clean  hands,  and  thereupon  dismissed  the  pe- 
tition. 

His  opinion  was  that  the  petitioner  knew 
or  ought  to  have  known  that  she  was  not 
divorced  from  her  first  husband,  and  that 
her  continued  cohabitation  with  the  respond- 
ent was  of  a  willfully  bigamous  nature,  and 
that  she  was  not  entitled  to  relief  in  the 
premises  under  such  conditions.  Her  legal 
status,  however,  is  something  in  which  the 
state  as  well  as  the  parties  are  interested. 
If,  as  a  matter  of  fact,  she  was  already 
married  when  she  undertook  to  enter  Into 
the  married  state  with  the  respondent,  such 
second  marriage  was  a  nullity,  and  the  court 
should  so  declare.  The  judge  of  the  superior 
court  found  such  to  be  the  fact,  and  declined 
to  give  decision  for  the  petitioner  solely 
upon  the  ground  that  she  was  in  pari  delicto 
with  the  respondent.    In  this  the  court  erred. 

The  petitioner's  exception  to  the  ruling  of 
the  Justice  is  therefore  sustained,  and  the 


respondent  will  be  given  an  opportunity,  on 
the  3d  day  of  June,  1912,  at  10  o'clock 
a.  m.,  to  show  cause  why  said  case  should 
not  be  remitted  to  the  superior  court,  with 
direction  to  forthwith  enter  a  decision  in 
favor  of  the  petitioner,  granting  her  petition, 
and  annulling  the  marriage  between  her  and 
the  respondent,  on  the  ground  that  the  same 
was  originally  void  In  law,  the  final  decree 
in  such  case  to  l>e  entered  In  accordance  with 
the  statute  in  such  case  made  and  provided. 


WAYLAND  et  aL  v.   CITY   OF  WOON- 
SOOKET  et  al. 

(Supreme  Court  of  Rhode  Island.     May   11, 
1912.) 

Appeal  from  Superior  Court,  Providence  and 
Bristol  Counties;  WiUard  B.  Tanner,  Presid- 
ing Justice. 

Action  by  Frances  M.  O.  Wayland  and  others 
against  the  City  of  Woonsocket  and  others. 
From  a  decree  for  complainants,  defendants 
appeal.  Appeal  dismissed,  decree  affirmed, 
and  the  cause  remanded  for  further  proceed- 
ings. 

Erwin  J.  France,  of  Woonsocket,  for  appel- 
lants. Green,  Hinckley  &  AUen,  Theodore 
Francis  Green,  and  Arthur  M.  Allen,  all  of 
Providence,  for  appellees. 

PER  CURIAM.  The  conclusions  of  the  jus- 
tice of  the  superior  court,  before  whom  this 
cause  was  tried,  are  fully  sustained  both  by 
the  law  and  the  evidence.  The  respondents' 
appeal  la  therefore  dismissed,  the  decree  ap- 
pealed from  is  affirmed,  and  the  cause  is  re- 
manded to  the  superior  court  for  further  pro- 
ceedings. 


SMITH  V,  PROVIDENCB  TELEPHONE  CO. 

(Supreme  Court  of  Rhode  Island.     May    11, 
1912.) 

Exceptions  from  Superior  Court,  Providence 
and  Bristol  Counties;   George  T.  Brown,  Judge. 

Action  by  Mary  Smith  against  the  Providenoe 
Telephone  Company.    There  was  a  verdict  for 

Slaintiff,     and     defendant     brings     exceptions, 
iverruled,  and  case  remitted  for  judgment  on 
the  verdict 

Harry  J.  Williams,  of  Providence,  for  plain- 
tiff. Vincent  Boss  &  Bamefield,  and  Alex- 
ander L.  Churchill,  all  of  Providence,  for  de- 
fendant 

PER  CURIAM.  The_  defendant's  motion  for 
direction  of  a  verdict  In  its  favor  was  prop- 
erly denied  by  the  judge  of  the  superior  court 
who  presided  at  the  trial  of  the  case.  The 
question  of  the  defendant's  negligence  in  plac- 
ing and  maintaining  the  manhole  cover  in  ques- 
tion in  the  sidewalk  of  Gaspee  street  was 
rightly  submitted  by  the  judge  to  the  jury  un- 
der suitable  instructions.  The  defendant  does 
not  insist  upon  the  validity  of  the  other  ex- 
ceptions taken  in  its  behalf. 

The  defendant's  exceptions  are  therefore 
overruled,  and  the  case  is  remitted  to  the  su- 
perior court,  with  direction  to  enter  judgment 
on   the   verdict 
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STEMMLEH   T.    BOROUGH  OF  MADISON. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  4,  1912.) 

(SyUahug  by  the  Court.) 

L  MOmCIPAL  COBPOBATIONS    (8    115*)— ObDI- 
RANCE8 — PaWKR  TO  RePIUiL. 

As  a  general  rule  the  power  to  pass  an 
onlinance  includes  the  power  to  repeal  it. 

[Kd.  Note. — For  other  cases,  see  Municipal 
Corporations.  Cent.  Dig.  (§  266%,  267;  Dec. 
Dig.  t  115.*] 

2.  MtrNICIPAL  COBPOBATIONS   (J  312*)— Ordi- 
RANCKS — POWEB    TO    REPEAI.. 

Section  33  of  the  Borough  Act  (P.  Ia 
1^7,  p.  301)  proyides  that  "the  council  shall 
haye  power  and  authority  by  ordinance  *  *  • 
to  lay  out,  open  etc.  any  street  or  avenue." 
An  ordinance  for  the  initiation  of  such  an  im- 
provement having  been  passed  by  a  borough 
council,  a  member  thereof  who  had  voted  there- 
for demanded  $1,000  for  land  of  his  that  would 
be  taken,  and  it  was  ascertained  that  for  the 
lands  of  other  owners  damages  would  have  to 
be  paid.  Upon  the  coming  in  of  the  report  of 
the  commissioners  of  assessment  the  ordinance 
was  repealed,  no  portion  of  the  proposed  street 
baring  been  actually  opened. 

llrld,  that  at  this  stage  of  the  proceeding 
cvuDcil  had  power  to  repeal  its  said  ordinance. 

llCd.  Note.— For  other  cases,  see  Municipal 
'°  rporations.  Cent   Dig.  {  824;    Dec.  Dig.  | 

f Additional  Bvltalnu  by  Editorial  Staff.) 

3.  Ml-kicipai,     Cobfobaiioms      (S     106*)  — 
"Obdikarck." 

"Ordinance,"  aa  a  term  of  municipal  law, 
n  the  eqnivalent  of  legislative  action,  and  in  a 
statute  carries  with  it  by  implication  the  usual 
incidents  of  such  action. 

[Kd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  K  223,  224;  Dec. 
Dig.  f  105.* 

For  other  definitions,  see  Words  and  Phras- 
es, VOL  6,  pp.  5024-SQ27.] 

Error  to  Supreme  Court 

Action  by  Jennie  T.  Stemmler  against  tbe 
Borougb  of  Madison.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

The  Judgment  of  the  Supreme  Court  set 
aside  an  ordinance  repealing  what  is  desig- 
nated In  the  case  as  the  "Oak  Street  Ordi- 
nance." 

In  August,  1906,  the  council  of  the  borough 
of  Madison  passed  an  ordinance  which  pro- 
vided for  the  laying  out  of  a  street  from 
•  Viok  avenue  to  Central  avenue.  This  or- 
dinance received  four  votes,  one  being  cast 
by  Benjamin  Warren  Burnet,  who  owned  a 
lot  which  would  be  taken.  A  committee  of 
w»nncll  Interviewed  the  property  owners, 
and  all  but  three  offered  to  donate  the  por- 
tion of  their  lands  required.  Mr.  Burnet  de- 
manded $1,000.  Mrs.  Danforth  would  not 
f.-oovey,  and  the  estate  of  Luke  C.  De  Hart 
could  not  convey.  On  March  8,  1909,  the 
commisaloners  appointed  to  assess  damages 
filed  a  report,  which  on  July  11,  1910,  was  re- 
jected. No  conveyance  for  any  of  the  lands 
was  received  by  the  borough,  nor  any  dam- 
spes  paid  to  any  property  owner.    The  re- 


pealer ordinance  was  passed  by  the  council 
and  approved  by  the  mayor  November  16, 
1910.  No  portion  of  the  so-called  Oak  street 
has  ever  been  actually  opened  or  prepared  as 
a  street  by  the  borough. 

The  prosecutrix  having,  between  the  pas- 
sage of  the  ordinance  and  Its  repeal,  bought 
land  fronting  on  Oak  street  as  described  in 
the  ordinance,  the  Supreme  Court,  on  a  writ 
of  certiorari  sued  out  by  her,  held  that  the 
council  had  no  power  to  repeal  the  ordi- 
nance. 

Charles  A.  Rathbun,  for  plaintiff  in  error. 
Edward  K.  Mills,  for  defendant  in  error. 

GARRISON,  J.  (after  stating  the  facts  as 
above).  [1]  Of  the  Implied  power  to  repeal 
ordinances,  Dillon  tersely  says :  "The  power 
to  make  Includes  the  power  to  repeal."  Mu- 
nicipal Oorporatlons,  p.  314. 

In  Hudson  Telephone  Co.  v.  Jersey  City, 
49  N.  J.  Law,  303,  8  Atl.  123,  60  Am.  Hep. 
619,  Justice  Reed  said  of  this  Implied  power: 
"It  Is  a  general  power,  which  exists,  outside 
of  the  express  power  conferred  by  the  char- 
ter, by  reason  of  the  right  to  pass  ordi- 
nances." And  such  in  varying  form  is  the 
statement  of  the  rule  when  the  ordinance  is 
not  a  contract,  or  one  that  Is,  from  Its  na- 
ture, exhausted  by  a  slnjile  exercise.  28 
Cyc.  p.  383;  21  A.  &  E.  Enc.  Law,  p.  1002. 

[2]  The  implication  in  question  may,  of 
course,  be  negatived  by  statutory  language, 
and  such,  in  the  present  case,  the  Supreme 
Court  thought  was  the  effect  of  sections  33 
and  58  of  the  Borough  Act  of  1897.  We  do 
not,  however,  find  In  these  sections,  or  else- 
where in  the  act,  anything  that  abrogates' 
this  salutary  and  well-nigh  indispensable 
rule,  which  proceeds  upon  the  principle  that, 
wben  the  Legislature  confers  upon  a  deliber- 
ative body  a  power  to  be  exercised  by  it, 
such  grant,  without  express  words,  Includes 
the  ordinary  incidents  of  the  exercise  of  sim- 
ilar powers  by  such  a  body.  Such  incidents 
are  by  this  rule  presumed  to  have  been  in 
the  legislative  mind  In  the  selection  of  the 
recipient  of  Its  delegated  power.,  The  na-" 
ture  of  the  powers  to  be  Implied  depends, 
therefore,  upon  the  nature  of  their  recipient: 
a  power  conferred  upon  a  Judicial  body  hav- 
ing one  set  of  implications,  and  a  power 
conferred  upon  a  deliberative  body  having  a 
totally*  different  set.  In  every  case  some- 
thing is  left  to  implication,  and  the  line  can- 
not logically  be  drawn  short  of  the  exercise 
of  the  power  by  the  recipient  In  accordance 
with  Its  characteristic  mode  of  procedure. 

[3]  "Ordinance,"  as  a  term  of  municipal 
law.  Is  the  euqlvalent  of  legislative  action, 
and  hence  its  employment  In  a  statute  car- 
ries with  It  by  natural,  if  not  necessary.  Im- 
plication the  usual  Incidents  of  such  action. 
If  this  were  not  so,  the  power  to  pass  an 
ordinance  would  not  carry  with  It  the  power 
to  Introduce  It,  or  to  refer  It,  or  to  amend 
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it,  or  to  move  for  Its  reconsideration,  or  to 
apply  to  it  any  of  the  legislative  or  parlia- 
mentary usages  that  universally  obtain  in 
deliberative  bodies  as  incidents  of  legislative 
action. 

That  the  right  to  repeal  is  as  much  an  In- 
cident of  ordinary  legislative  action  as  the 
right  to  enact  rests,  as  we  have  seen,  upon 
sound  authority,  and  hence  must,  in  reason, 
be  included  among  those  powers  that  pass 
by  the  natural  implication  that,  if  recogniz- 
ed at  all,  as  it  must  be,  cannot  logically  stop 
short  of  giving  fuh  effect  to  the  legislative 
win  as  thus  construed. 

That  this  should  be  so  is  well  illustrated 
by  a'  case  like  the  present,  in  which  an  ordi- 
nance is  passed  at  the  very  inception  of  a 
proceeding  that  in  its  progress  may  develop 
or  disclose  the  gross  impropriety  of  permit- 
ting it  to  proceed  to  a  final  conclusion  detri- 
mental to  the  public  interest.  In  such  a  case 
it  mtgr  be  that  the  expense  involved,  when  as- 
certained, renders  it  highly  Inexpedient  to 
go  on  with  the  Improvement.  To  such  a  case 
the  remark  of  Chief  Justice  Beasley  in 
O'Neill  T.  Freeholders  of  Hudson,  41  N.  J. 
Law,  161,  well  applies.  "A  man  of  pru- 
dence," he  says,  "relinquishes  a  project  when 
be  finds  the  cost  is  likely  to  exceed  in  a 
large  measure  its  l>enefit;  it  would  seem  in- 
tolerably unreasonable  to  require  the  agent 
of  the  public  to  pursue  the  opposite  course." 

If,  on  the  other  band,  it  transpires,  as  it 
did  in  the  present  case,  that  the  ordinance 
on  which  the  whole  proceeding  rests  was 
vitiated  ab  initio  by  a  violation  of  public 
policy,  we  have  a  situation  to  which  the 
spirit  of  the  Judicial  remark  Just  quoted  ap- 
plies with  equal  force. 

If  we  thus  assume,  either  that  the  expense, 
when  ascertained,  was  excessive,  or  that,  by 
reason  of  the  interest  of  a  councilman  who 
voted  for  its  passage,  the  ordinance  was  in- 
valid as  against  public  policy,  and  hence  void- 
able, upon  the  authority  of  Traction  Co.  ▼. 
Board  of  Works,  66  N.  J.  Law,  431,  29  Atl. 
163,  or  if  for  any  other  sufficient  reason  the 
proposed  improvement  was  inexpedient,  it  is, 
in  a  sense,  begging  the  question  to  argue 
that  the  sole  remedy  of  council  was  to  vacate 
the  street  that  is  thus  in  fieri.  With  as 
much  show  of  reason  It  might  be  urged  that 
the  council  should  have  procured  a  prosecu- 
tor to  attack  its  ordinance  in  the  courts. 
Such  contentions  do  not  touch  the  question 
of  the  power  of  the  council  to  do  directly 
by  its  own  implied  powers  that  which  it  is 
thus  suggested  it  might  properly  do  by  indi- 
rection. 

The  question  is  one  of  statutory  construc- 
tion. The  express  grant  in  the  present  case 
la:  "The  council  shall  have  power  and  au- 
thority by  ordinance  to  lay  out  »  •  •  any 
street,"  etc. 

By  this  language,  we  think,  the  expediency 
of  such  improvements  was  committed  wholly 


to  the  council,  which  by  its  leglslatlTe  action 
was  to  give  to  the  public  the  benefit  ot  Its 
Judgment— not  of  its  snap  Judgment,  but  of 
its  sound  Judgment,  tind  not  merely  of  its 
initial  Judgment,  but,  if  necessary,  of  its 
mature  Judgment — and  that  to  this  end,  un- 
der the  rule  of  construction  we  have  discuss- 
ed, the  power  to  pass  the  ordinance,  which 
was  the  required  legislative  action,  included 
during  the  pendency  of  the  proceedings  the 
power  to  repeal  it 

The  right  of  the  prosecutrix  to  question 
the  action  of  council  by  .virtue  of  her  status 
as  a  citizen,  or  by  reason  of  ber  legal  inter- 
est in  the  controversy  (into  which  she,  so  to 
speak,  "bought  herself'),  although  directly 
challenged,  has  been  tacitly  assumed  for  the 
purpose  of  reaching  a  decision  upon  the 
merits. 

The  Judgment  of  the  Supreme  Court  is  re- 
versed, and  the  action  of  the  borough  coun- 
cil is  affirmed. 


AMERICAN  AGR.   CHEMICAL  CO.  v. 

GOODEN, 

(Superior  Court  of   Delaware.     New   Castle. 

Nov.  27,  1911.) 

Pleadiro  (I  350*)— Judgment  oh  Aitidavit 

or  Defense. 

Plaintiff  is  not  entitled  to  judgment  be- 
fore the  last  day  of  the  term  on  affidavit  of 
demand  for  the  amount  admitted  by  the  affi- 
davit of  defense  to  be  due,  provided  by  statute 
and  rule  27  of  tlic  Superior  Court;  the  motion 
for  judgment  by  default  not  having  been  made 
until  after  the  second  Friday  of  the  term. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig,  H  1053,  1054,  1070-1077;  Dec.  Dig. 
S  350.  J 

Action  by  the  American  Agricultural  Chem- 
ical Company  against  George  S.  Gooden.  On 
application  for  Judgment  Application  de- 
nied. 

Summons  case  (No.  76,  November  term. 
1911). 

Application  for  Judgment  at  first  term, 
before  the  last  day  of  the  term,  on  affidavit 
of  demand,  for  the  amount  admitted  to  be 
due  by  the  defendant  in  his  affidavit  of  de- 
fense; the  motion  for  Judgment  by  default 
not  having  been  made  until  after  the  second 
Friday  of  the  said  term,  as  provided  by 
statute  and  rule  27  of  the  Superior  Court 

In  support  of  his  motion,  plaintiff  cited 
the  said  rule  and  chapter  135,  vol.  16,  Laws 
of  Del.;    Rev.  Code,  699. 

Argued  before  BOTCE  and  RICE,  JJ. 

Josiah  O.  Wolcott,  of  Wilmington,  for 
plaintiff.  Caleb  E.  Burchenal,  of  Wilming- 
ton, for  defendant 

BOYCE,  J.  This  is  an  application  for 
Judgment  after  the  second  Friday  of  the 
term  for  the  amount  admitted  by  the  defend- 
ant to  be  due  in  his  affidavit  of  defense. 
Notwithstanding  the   defendant's  admission. 
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we  tlilnk  the  plaintiff  cannot  take  Judgment 
at  any  other  time  than  that  named  In  the 
statute  and  rule  of  court;  that  Is,  on  the 
second  Friday  of  the  tenn,  or  on  the  last 
day  thereof.  Of  course,  the  plaintiff  can 
make  his  election  to  take  Judgment  for  the 
amount  admitted  to  be  due,  at  any  time 
within  the  term.  He  now  asks  for  some- 
thing more  than  an  election  to  take  Judg- 
ment for  the  amount  admitted  to  be  due  In 
the  affidavit  of  defense;  he  asks  for  judg- 
ment Immediately,  and  after  the  second  Fri- 
day of  the  term. 

Sucb  a  Judgment,  aa  Is  now  asked  for, 
may  by  special  motion  be  entered  on  the  sec- 
ond Friday  of  the  term  to  which  the  process 
Is  returnable,  or  It  will,  by  motion  entered 
on  the  motion  docket,  be  entered  on  the  last 
day  of  the  term,  nnless  an  adjournment  of 
the  court  is  had  before  that  time  for  more 
than  10  days,  in  which  event  Judgment  may 
be  entered  on  the  day  of  such  adjournment 
We  think  the  application  to  enter  the  Judg- 
ment Immediately  should  be  refused. 

RICE,  J.  Under  section  4,  chapter  106, 
Revised  Code,  page  789,  provision  is  made 
for  two  kinds  of  speedy  Judgments.  One  on 
the  last  day  of  the  term  in  default  of  aflS- 
davlt  of  defense  being  ffled;  the  other  by 
statute  and  by  rule  of  court  making  even  a 
more  speedy  Judgment,  that  is,  on  the  second 
Friday  of  the  term.  The  affidavit  of  defense, 
we  understand,  in  this  case,  was  filed  on  the 
first  Thursday  of  the  term,  within  the  rule, 
and  it  gave  the  plaintiff  from  that  time  until 
the  second  Frfday  to  elect  as  to  one  or  more 
of  the  speedy  forms  of  Judgment,  the  first 
of  these  the  plaintiff  has  failed  to  take  ad- 
vantage of.  The  other  form  of  Judgment,  to 
my  mind.  Is  left  to  the  last  day  of  the  t»m. 


CUKTIS  et  al.  ▼.  PIERSOL. 
(Court  of  Appeals  of  Maryland.    Jan.  9,  1912.) 

1.  JUDOKS  (I  42*)— JtTBlSDICnON  — Admin- 
ISTBATION  or  KSTATES— TBANSFEB  TO  EQUI- 
TT    COTJBT. 

Code  Pub.  Gen.  Laws  1904,  art  93,  { 
234,  confers  on  the  orphans'  court  full  power 
to  take  probate  of  wiUs,  grant  letters  testa- 
mentary  and  of  administration,  direct  the  con- 
duct and  settling  the  accounts  of  executors 
and  administrators,  superintend  the  distribu- 
tion of  the  estates  of  intestates,  secure  the 
rights  of  orphans  and  legatees,  and  to  admin- 
ister Justice  in  all  matters  relative  to  the  'af- 
fair* of  deceased  persons,  and  that  the  courts 
of  equity  shall  not  interfere  with  such  power, 
except  on  account  of  some  special  drcumstanc- 
ea  to  which  the  power  of  the  orphans'  court 
may  not  be  altogether  adequate.  Held,  that 
the  fact  that  one  of  the  judges  of  the  orphans' 
court  was  a  nephew  of  the  decedent  and  was 
Btmed  as  remainderman  in  the  decedent's  al- 
leged will  was  no  ground  for  a  transfer  of  the 
admioisCration  of  tiie  estate  from  the  orphans' 
to  tlie  equity  court 

[Ed.    Note.— For    other    cases,    see    Judges, 
Cent  Dig.  »  190-200;    Dec.  Dig.  i  42.*] 


2.  Rbceivkbs  (I  16*)— GomxBT  Pbockedhtos 

— Pbotection  of  Assets. 

AVhere  decedent,  prior  to  his  death,  had 
been  adjudged  a  lunatic  and  his  property  trans- 
ferred to  a  committee  appointed  by  the  equity 
court,  where  it  remained  at  the  time  of  his 
death,  there  was  no  necessity  for  the  appoint- 
ment of  a  receiver,  pending  proceedings  for 
the  administration  of  his  estate  and  a  contest 
of  his  will,  since  the  protection  of  the  prop- 
erty of  the  estate  during  the  pendency  of  the 
controversy  could  be  accompUshed  through  the 
court  of  equity  in  the  lunacy  proceedings. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent  Dig.  {§  24,  28;   Dec.  Dig.  »  16.*] 

3.  Judges    (|  42*)— Disqualification— Ap- 
pointment OF  Adminibtbatob. 

Code  1904,  art  93,  i  67,  provides  that 
where  the  validity  of  a  will  is  contested,  let- 
ters of  administration,  pending  such  contest, 
may  he  granted  to  the  person  named  as  ex- 
ecutor, or  to  the  person  to  whom  the  largest 
portion  of  the  personal  estate  may  be  be- 
queathed in  such  contested  will,  or  to  the  per- 
son who  would  be  entitled  to  letters  of  admin- 
istration by  law,  as  in  cases  of  intestacy. 
Const,  art.  4,  (  7,  prohibits  a  judge  from  sitting 
in  a  case  wherein  he  is  disqualined  by  interest 
or  consanguinity.  Held,  that  an  order  appoint- 
ing a  temporary  administrator  for  a  decedent's 
estate,  pending  a  contest  of  his  will,  was  not 
invalid,  because  one  of  the  judges  of  the  or- 
phans* court  was  named  as  a  remainderman 
and  was  a  nephew  of  decedent;  there  being 
nothing  to  show  that  such  judge,  if  sitting 
at  the  hearing  of  the  application,  participated 
in  the  determmation  thereof  or  signed  the  or- 
der. 

[Ed.  Note. — For  other  cases,  see  Judges, 
Cent.  Dig.  {«  190-200;    Dec.  Dig.  {  42.*] 

Appeal  from  Circuit  Court  Baltimore 
County,  in  Equity;  N.  Charles  Burke,  Judge. 

Action  by  Charles  H.  C.  Curils,  Jr.,  and 
another  against  Harry  A.  Piersol,  adminis- 
trator pendente  lite  of  the  estate  of  Charles 
U.  C.  Curtis,  deceased.  From  an  order  dia- 
missing  a  bill  In  equity,  praying  for  the  re- 
moval of  the  administration  to  the  equity 
court  complainants  appeal.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PEARCE,  THOMAS,  PATTISON,  UR- 
NER,  and  STOCKBRIDGE,  JJ. 

Samuel  S.  Boggs,  for  appellants.  Robert 
H.  Bussey  and  T.  Scott  Offutt  for  appellee. 

PATTISON,  J.  This  is  an  appeal  from 
an  order  of  the  circuit  court  for  Baltimore 
county,  sitting  in  equity,  dismissing  the  bill 
of  the  apiiellant. 

[1]  The  blU  alleges  that  Charles  H.  C.  Cur- 
tis, father  of  Charles  H.  C.  Curtis,  Jr.,  and 
Mary  T.  Donelson,  the  appellants,  died  on 
the  28th  day  of  January,  1911,  after  having 
first  made  what  purported  to  be  his  last 
will  and  testament,  which  was  filed  for  pro- 
bate, but  to  which  a  caveat  was  filed  before 
the  same  was  probated.  The  bill  further  al- 
leges that  Harry  A.  Piersol,  nephew  of  the 
said  Charles  H.  C.  Curtis,  was  appointed 
administrator  pendente  lite  by  the  orphans' 
court  of  said  county ;  that  at  the  time  of 
the  said  appointment  H.  Seymour  Piersol,  a 
nephew  of  Charles  H.  C.  Curtis,  deceased, 
and  who,  as  the  bill  alleges,  is  "named  as 
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a  remainderman"  In  hto  nnde's  alleged  will, 
waa  Blttijig  as  one  of  tbe  Judges  of  said 
court.  The  bill  then  alleges  that,  before  tbe 
appolntmoat  of  said  administrator,  tbe  plain- 
tiffs "moved  the  court  by  petition,  based  up- 
on tbe  seventh  section  of  article  4  of  the 
Constitution  of  Maryland,  inhibiting  a  Judge, 
by  interest  and  consanguinity,  from  sitting 
In  a  case  wherein  he  Is  interested.  The  mo- 
tion and  petition  of  your  complainants  were 
denied  by  a  divided  court"  It  is  also  al- 
leged by  tbe  bill  "that  the  participation  of 
H.  Seymour  Plersol,  and  sitting  in  said  case, 
was  clearly  inhibited  under  and  by  the  laws 
of  Haryland,"  and  that  the  appointment  of 
Harry  A.  Plersol  as  such  administrator  was 
Illegal  and  inoperative.  The  prayer  of  the 
bill  then  aslcs,  among  other  things,  that  the 
equity  court  assume  Jurisdiction  of  the  es- 
tate of  Charles  H.  C.  Curtis,  deceased ;  that 
it  restrain  the  said  Harry  A.  Plersol  from 
performing  tbe  duties,  of  such  administra- 
tor; and  that  a  receiver  be  appointed  to 
talce  charge  of  the  personal  and  real  estate 
of  the  said  deceased  under  the  direction  of 
tbe  equity  court;  and  for  general  relief. 
Tbe  appellees  demurred  to  tbe  bill  and  tbe 
court  below  sustained  tbe  demurrer  and 
dismissed  tbe  bill.  It  la  from  tbe  passage  of 
this  order  that  the  appeal  Is  taken. 

Section  234  of  article  93  of  the  Code  of 
Public  General  Laws  confers  upon  tbe  or- 
phans' court  "full  power  to  take  probate  of 
wills,  grant  letters  testamentary  ancf  of  ad- 
ministration, direct  the  conduct  and  settling 
the  accounts  of  executors,  administrators, 
superintend  tbe  distribution  of  the  estate  of 
intestates,  secure  the  rights  of  orphans  and 
legatees  and  to  administer  justice  in  all 
matters  relative  to  the  affairs  of  deceased 
persons."  As  to  such  powers,  "the  courts 
of  equity  shall  not  interfere,  except  on  ac- 
count of  some  special  circumstances  to  which 
the  power  of  the  orphans'  court  may  not  be 
altogether  adequate."  Hewitt's  Case,  3  Bland, 
180;  Alexander  v.  Leakin,  72  Md.  202,  19  Atl. 
533;  Macglll  v.  Hyatt,  80  Md.  256,  30  Atl. 
711. 

[2]  Tbe  facts  alleged  in  tbe  bill  disclose  no 
circumstances  or  conditions  that  warrant  the 
interference  of  a  court  of  equity.  The  case, 
as  stated  in  the  bill,  falls  within  the  ordi- 
nary powers  of  the  orphans*  court,  and  there 
is  no  necessity  for  tbe  Interference  of  a  court 
of  equity.  Nor  do  tbe  facts  as  alleged  show 
tbe  necessity  for  the  appointment  of  a  re- 
ceiver, as  prayed  for  In  the  bill.  Tbe  dece- 
dent having  been  adjudged  a  lunatic,  bis 
property  and  estate,  as  alleged  in  the  bill,  is 
in  the  hands  of  a  committee  appointed  by 
tbe  equity  court,  and  is  thus  in  its  custody 
and  control ;  aud,  if  need  be,  what  is  sought 
to  be  accomplished  by  a  receiver — the  pro- 
tection of  tbe  property  and  estate  of  the 
decedent  during  the  pendency  of  the  ques- 
tions In  controversy — it  would  seem  can  be 
fully  accomplished  by  and  through  the  court 
of  equity  In  tbe  lunacy  proceeding. 


[3]  The  remaining  question  to  be  deter- 
mined arises  under  the  prayer  asking  tbe 
court  to  restrain  tbe  administrator  pendente 
lite  from  performing  tbe  duties  of  such  ad- 
ministrator, beca,use  of  the  alleged  illegality 
of  his  appointment  Section  67  of  article  93 
of  the  Code  of  1904  provides  that  "in  all 
cases  where  the  validity  of  a  will  is  or  shall 
be  contested,  letters  of  administration  pend- 
ing such  contest  may,  In  the  discretion  of  tbe 
orphans'  court,  be  granted  to  the  person  nam- 
ed as  executor  or  to  the  person  to  whom  the 
largest  portion  of  tbe  personal  estate  may  be 
bequeathed  in  such  contested  will,  or  to  the 
person  who  would  be  entitled  to  letters  of 
administration  by  law,  as  in  cases  of  Intesta- 
cy." It  is  contended,  however,  by  the  appel- 
lant that  the  administrator  named  was  il- 
legally appointed,  because,  as  alleged  in  tbe 
bill,  H.  Seymour  Plersol,  one  of  the  Judges 
of  tbe  orphans'  court,  nephew  of  the  testa- 
tor and  one  "named  as  a  remainderman  in 
bis  will"  filed  for  probate,  was  sitting  as 
Judge  at  the  time  of  the  appointment  of  such 
administrator,  although  the  appellant  had 
moved  the  court  and  "by  petition,  based  upon 
the  seventh  section  of  article  4  of  tbe  Consti- 
tution of  Maryland,  inhibiting  a  Judge  by 
interest  and  consanguinity  from  sitting  in  a 
case  wherein  he  is  interested."  Neither  this 
motion  nor  the  order  appointing  tbe  admin- 
istrator appears  in  tbe  record ;  nor  Is  it  dis- 
closed thereby  that  such  motion  and  order, 
or  a  copy  of  either  of  them,  was  ever  filed 
with  the  bill.  From  the  allegation  In  tbe 
bill,  we  cannot  get  a  clear  conception  of  the 
motion  or  the  purpose  for  which  it  was 
made.  As  tbe  order  of  tbe  court  appointing 
tbe  administrator  Is  not  before  ns,  it  is  not 
known  to  tbe  court  by  what  Judges  it  was 
signed;  nor  is  there  any  allegation  in  the 
bill  enlightening  us  on  this  point  It  Is  not 
shown  that  all  the  Judges  were  sitting;  yet, 
in  the  absence  of  any  proof  to  the  contrary, 
the  presumption  is  that  they  were  present 
For  all  the  court  knows  or  can  gather 
from  the  record.  Judge  Plersol,  although  slt- 
tlne,  may  have  been  silent  upon  tbe  appoint- 
ment and  the  order  of  appointment  may 
have  been  signed  only  by  the  other  Judges; 
or  it  may  be  that  he  signed  it  with  the  other 
two  Judges.  There  is  no  allegation  that  there 
was  any  division  of  tbe  court  in  tbe  passage 
of  the  order.  If  tbe  other  two  members  of 
the  court  signed  it  it  was  not  necessary  that 
he  should  have  signed  it  at  all;  and,  if  he 
did  sign  with  them,  it  could  not  have  tho 
effect  of  rendering  the  appointment  void, 
and  could  in  no  wise  affect  the  question  of 
Jurisdiction.  The  orphans'  court  had  full  Ju- 
risdiction to  appoint  such  administrator,  and 
it  is  clear  to  us  that  it  was  acting  in  the 
exercise  of  its  Jurisdiction  in  appointing 
him;  and  if  in  so  acting  they  acted  Irregu- 
larly, and  an  error  was  committed  by  them 
In  tbe  appointment  of  the  defendant,  an  ap- 
peal therefrom  lies  to  this  court  to  correct 
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tbi  error.  If  an  error  was  committed,  tbe 
plaintiff  Bhonld  have  availed  himself  of  a  di- 
rect appeal  to  this  court  from  the  action  of 
the  orphans'  conrt  In  passing  the  order ;  but, 
falling  to  do  Bo,  he  cannot  resort  to  a  court 
of  equity  to  correct  the  wrong  complained  of. 
Wannenwetsch  y.  Mayor  and  City  Council 
of  Baltimore.  lU  Md.  32,  73  Atl.  701;  Own- 
ers' Realty  Co.  t.  Baltimore  City,  112  Md. 
477,  76  Atl.  675. 

We  tblnlc  it  unnecessary  to  prolong  this 
opinion  with  a  farther  dlscusijion  of  this 
question.  Therefore,  from  what  we  have 
said,  tbe  court  committed  no  error  in  sus- 
taiTiliig  the  demurrer  and  dismissing  the  bill 
in  this  case. 

Order  affirmed,  with  costs  to  the  appellee. 


BOARD  OF  SCHOOIi  COM'RS  OF  ANNE 
ARUNDEL  COCNTI  ▼.  BENKEL  at  aL 

(Conrt  of  Appeals  of  Maryland.    Jan.  9, 
1012.) 

1.  MANDAsnrs  (5  76*)— <3overnm«nt  and  Of- 
ncBBS— JuBiBDicnon  o»  Cibouit  Coubt— 
Statctobt  Pbovibioks. 

The  drcait  court  had  jurisdiction  of  man- 
damus proceeding  to  compel  tbe  board  of 
school  commissioners  of  a  county  to  appoint 
six  trustees  for  a  public  school  in  the  county, 
where  the  pUintiff  contended  that  all  the  va- 
cancies should  be  filled  under  and  by  virtue 
of  AcU  1896,  c.  275,  {$  16-18,  providing  for 
the  erection  and  maintenance  of  a  school  in 
that  coimty  with  a  board  of  six  trnstees,  and 
where  defendant  contended  that  such  act  bad 
been  repealed  by  Code  Pub.  Gen.  Laws  1904, 
art.  77,  f  11  (Acts  1904,  c  684,  {  11),  which 
provided  that  the  State  Board  of  Education 
should  carry  the  provisions  of  this  article 
into  effect,  and  decide  all  controversies  arising 
under  it,  their  decision  to  be  final,  since  the 
real  issue  did  not  involve  the  proper  adminis- 
tration of  tbe  pnblic  school  system,  but  a 
pnreiy  l^al  qaestion  as  to  the  repeal  of  a 
statute. 

[Ed.  Note.— For  other  eases,  see  Mandamus, 
Cent.  Dig.  {|  158-160;   Dec.  Dig.  §  76.*] 

2.  Statutes  (S  159*)— RepeaI/— Implied  Re- 
peal BY  Inconsistent  ob  Repugnant  Act. 

Repeal  of  a  statute  by  mere  implication 
is  never  favored  by  the  courts,  and  it  is  only 
where  the  two  acts  are  clearly  irreconcilable, 
and  not  susceptible  of  standing  together  under 
any  fair  and  reasonable  construction,  that  such 
repeal  will  be  declared. 

[Ed.   Note.— For  other  cases,   see   Statutes, 
Cent.  Dig.  H  229,  231;    Dec  Dig.  |  159.*] 

3.  Schools  and  Sohooi,  Dibibiois  (|  46*)— 
GoVKBNMKNT  and  OFnCEBS  —  Statutobt 
Pbovisions— Repeal. 

Acts  1896,  c.  275,  providing  for  tbe  erec- 
tion and  maintenance  of  a  school  in  a  county 
snd  dty,  declared  by  section  10  that  the  dis- 
trict school  trustees  for  the  school  should  be 
composed  of  six  persons  to  perform  the  duties 
assigned  them  by  Code  Pub.  Gen.  Laws  1904, 
art.  77,  H  30-35,  relating  to  duties  of  district 
school  trustees,  and  that  they  should  have  the 
riiihts  and  powers  conferred  thereby  upon  dis- 
trict school  trustees,  and  have  the  absolute 
power  to  appoint  and  remove  teachers  in  such 
<ehool  without  the  approval  of  the  county 
vrhool  commissioners.  Section  17  classified 
the  trustees,  and  section  18  provided  that  va- 


cancies should  be  filled  by  the  county  board. 
Code  Pub.  Gen.  Laws  1904,  art  77,  relating 
to  public  education,  and  not  expressly  repeal- 
ing AcU  1896,  c.  275,  S{  16-18,  provided  by 
section  7  that  the  board  of  district  school 
trustees  should  be  composed  of  three  persons 
appointed  by  the  county  board,  and  that  their 
appointment  of  a  principal  teacher  should  be 
confirmed  by  the  board  and  by  section  27, 
that  the  trustees  were  to  employ  teachers  sub- 
ject to  the  confirmation  by  the  board.  Held, 
that  Code  Pub.  Gen.  Laws  1904,  art  77,  §  7, 
being  part  of  a  general  law  relating  to  schools, 
and  Acts  1896,  c.  275,  S|  16-18,  which  related 
only  to  schools  opened  under  that  act,  were 
not  inconsistent  or  irreconcilable;  and  hence 
that  the  Act  of  1896  was  not  repealed  by  im- 
plication. 

[Ed.  Note.^For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {  92;   Dec.  Dig.  { 

Appeal  from  Circuit  Court,  Anne  Arundel 
County;    Jas.  R.  Brashears,  Judge. 

Mandamus  by  Louis  B.  Henkel  and  others 
against  the  Board  of  School  Commissioners 
of  Aime  Arundel  Ckiunty.  Mandamus  direct- 
ed to  issue,  and  defendant  appeals.  Cause 
remanded  without  aflSrming  or  reversing  the 
order  appealed  from,  'that  order  might  be 
passed  in  conformity  with  opinion. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PEARCE,  BURKE,  PATTISON,  UR- 
NER,  and  STOCKBRIDGB,  JJ. 

Clayton  Pumell,  for  appellant  Robert 
Moss,  for  appellees. 

PATTISON,  J.  Tbe  appellees,  citizens  and 
taxpayers  of  Anne  Arundel  county,  Md.,  filed 
their  petition  In  the  circuit  court  for  that 
county  aslcing  that  a  writ  of  mandamus  be 
issued,  directed  to  tbe  board  of  county  school 
commissioners  of  Anne  Arundel  county,  com- 
manding tbem  to  appoint,  pursuant  to  chap- 
ter 275  of  tbe  Acts  of  tbe  General  Assembly 
of  Maryland,  passed  at  Its  January  session, 
1896,  and  in  accordance  with  the  provlsionB 
thereof,  six  district  trustees  for  the  White 
public  school  in  the  city  of  Annapolis  men- 
tioned in  tbe  petition.  The  petition  alleged 
that  each  of  tbe  six  trustees  of  said  school 
had  resigned,  and  that  a  vacancy  existed  in 
each  of  said  offices.  Tbe  petition  further  al- 
leges that  the  board  of  county  school  com- 
missioners, Ignoring  the  provisions  of  chap- 
ter 275  of  the  Acts  of  1896,  appointed  as 
trustees  for  said  school  three  men,  "under 
the  pretense  that  said  act  of  assembly  Is  no 
longer  In  force,  and  that  the  same  has  been 
repealed."  The  school  commissioners  in 
their  answer  to  tbe  petition  denied  the  ex- 
istence of  the  vacancies  in  the  board,  as  al- 
leged in  tbe  petition,  and  alleged  "that  said 
board  is  composed  of  three  persons,  resi- 
dents of  the  school  district,  as  provided  in 
section  7  of  article  77  of  the  Code  of  Public 
General  Laws,  title  'Public  Education.'  "  The 
answer  further  alleges  "that  sections  16,  17, 
and  18  of  chapter  275  of  the  Acts  of  1896  are 
inoperative  and  no  longer  tn  force,  in  that 
the  provisions  thereof  are  repealed  by  chap- 
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ter  584  of  the  Acts  of  the  General  Assembly  i 
of  Maryland  passed  in  1904,  which,"  as  the 
answer  alleges,  "was  a  general  scheme  of  { 
legislation  for  the  whole  state,  governing 
and  controlling  all  public  school  officers,  and 
providing  for  the  conduct  and  management  I 
of  all  the  public  schools  of  the  state."  The  ; 
answer  farther  alleges  that  by  section  11  of  { 
chapter  584  of  the  Acts  of  1904  the  pow- 
er is  conferred  upon  the  State  Board  of 
Education  to  hear  and  determine  all  con- 
troversies "between  those  entrusted  with 
the  administration  of  our  system  of  educa- 
tion and  those  involving  the  proper  admin- 
istration of  the  public  school  system,"  and 
that  in  so  acting  its  power  is  summary  and 
exclusive  and  its  decision  final;  and  It  fur- 
ther alleges  that  the  controversy  In  this,  case 
was  referred  to  the  State  Board  of  Educa- 
tion for  Us  decision,  and  that  It  decided  ad- 
versely to  the  contention  of  the  petitioners, 
""and  advised  that  the  respondents  should 
take  charge  of  the  Annapolis'  school  and  pro- 
«eed  to  conduct  it  as  other  schools  of  the 
'Same  class  are  required  to  be  conducted,  un- 
'der  the  provisions  of  the  general  law  ap- 
plicable to  the  entire  state."  This  decision 
of  the  State  Board  of  Education,  the  answer 
Alleges,  was  final,  and  thus  the  circuit  court 
for  Anne  Arundel  county  was  without  Juris- 
diction to  hear  and  determine  the  issues  pre- 
-sented  by  the  petition  and  answer.  In  the 
record  we  find  an  agreement  between  the 
'Counsel  for  the  plaintiff  and  the  counsel  for 
the  defendant,  whereby  "it  is  agreed  in  this 
case  that  the  ofllce  of  board  of  district  school 
trustees  for  the  White  public  school  in  the 
city  of  Annapolis  is  vacant,  and  that.  If  the 
provisions  of  chapter  276  of  the  Acts  of  1896 
are  operative  and  In  force,  the  said  board 
'Of  district  school  trustees  is  composed  of 
«ix  members,  but,  if  said  Act  of  1886  has 
been  repealed  by  chapter  684  of  the  Acts  of 
1904  and  subsequent  legislation,  said  board 
'Of  district  school  trustees  is  composed  of 
three  members,  and  the  question  of  which 
act  is  in  force  is  one  of  the  questions  submit- 
ted to  the  court  for  its  decision  in  the  above 
•case." 

[1]  There  are  but  two  questions  presented 
t>y  this  appeal: 

(1)  Did  the  circuit  court  for  Anne  Arundel 
•county  have  Jurisdiction  to  bear  and  deter- 
mine the  issues  presented  by  the  petition 
.and  answer? 

(2)  Were  sections  16,  17,  and  18  of  chapter 
275  of  the  Acts  of  1896  repealed  by  chapter 
584  of  the  Acts  of  1904,  as  claimed  by  the 
appellant? 

We  will  consider  these  questions  in  the  or- 
■der  in  which  they  are  presented. 

Section  11  of  chapter  584  of  the  Acts  of 
1904,  codified  as  section  11  of  article  77  of 
the  Code  of  Public  General  Laws  of  1904, 
provides  that  "the  State  Board  of  Educa- 
tion shall,  to  the  best  of  their  ability,  cause 
the  provisions  of  this  article  to  be  carried 


Into  effect,"  and  "they  shall  explain  the  true 
Intent  and  meaning  of  the  law  and  they  shall 
decide,  without  expense  to  the  parties  con- 
cerned, all  controversies  and  disputes  that 
arise  under  it,  and  their  decision  shall  be 
final."  It  Is  under  this  provision  of  the  law 
that  the  appellant  contends  that  the  power 
and  Jurisdiction  is  vested  exclusively  iu  the 
State  Board  of  Education  to  hear  and  deter- 
mine the  Issues  presented  by  the  petition  and 
answer  in  this  case,  and  that  the  circuit 
court  for  Anne  Arundel  county  was  without 
Jurisdiction  to  hear  and  determine  the  same. 
It  is  contended  by  the  appellees  that  the  va- 
cancies should  be  filled  by  the  appointment 
of  six  persons  as  trustees,  three  men  and 
three  women,  to  be  made  under  and  by  vir- 
tue of  chapter  275  of  the  Acts  of  1896  with 
the  'full  powers  therein  conferred  upon  them ; 
while  It  is  contended  by  the  appellant  that 
sections  16,  17,  and  18  of  chapter  275  of  the 
Acts  of  1896  have  been  repealed  by  chapter 
584  of  the  Acts  of  1904,  and  are  no  longer 
operative,  and  that  the  vacancies  should  be 
filled  by  the  appointment  of  but  three  per- 
sons as  trustees,  to  be  made  under  the  last- 
named  statute,  with  only  the  limited  powers 
therein  conferred  upon  them. 

The  appellant,  in  support  of  Its  contention 
that  this  question  cannot  be  beard  and  de- 
termined by  the  circuit  court  for  Anne  Arun- 
del county,  relies  upon  the  case  of  Wiley  et 
al.,  Trustees,  v.  Board  of  School  Commis- 
sioners of  Allegany  County,  51  Md.  401,  Sho- 
ber  V.  Cochrane,  53  Md.  545,  and  Underwood 
T.  School  Board,  103  Md.  181,  63  Atl.  221. 
In  the  first  of  these  cases  (Wiley  et  al..  Trus- 
tees, V.  Board  of  School  Commissioners  of 
Allegany  County)  a  bill  was  filed  praying  for 
an  injunction  to  restrain  the  board  of  county 
school  commissioners  of  Allegany  county  from 
converting  a  public  schoolbouse,  which  was 
at  the  time  of  the  filing  of  the  bill  used  for 
primary  district  school  purposes,  under  the 
supervision  of  the  complainants  as  trustees, 
to  the  use  and  purposes  of  a  high  school. 
The  issue  there  presented  was  held  to  fall 
within  the  scope  of  the  power  conferred  by 
section  11  of  article  77  on  the  state  board 
to  decide  all  disputes  arising  under  that  ar- 
ticle, and,  as  the  power  was  compr^enslve 
enough  to  deal  with  the  issue  in  the  case,  it 
was  held  that  the  court  of  equity  should  not 
interfere  with  its  exercise.  In  the  second 
case  (Shober  v.  Cochrane)  Shober  applied  for 
a  writ  of  mandamus  to  compel  Cochrane  not 
to  interfere  with  or  prevent  him  from  dis- 
charging his  dnties  as  examiner  and  secre- 
tary and  treasurer  of  the  board  of  school 
commissioners  of  Allegany  county  and  from 
receiving  the  emoluments  thereof,  and  to 
yield  up  said  office  to  the  petitioner.  In  that 
case  the  board  of  school  commissioners,  ap- 
pointed by  the  circuit  court  for  Allegany 
county,  at  the  time  of  Its  organization,  Jan- 
uary 1,  1879,  elected  J.  W.  S.  Cochrane  ex- 
aminer and  secretary  and  treasurer  of  the 
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toard.  He  entered  upon  the  duties  of  the 
office  and  continued  to  serve  until  the  6th 
•day  of  January,  1880,  regularly  performing 
the  duties  of  his  oSlce.  In  January,  1S80, 
after  the  expiration  of  the  term  for  which 
said  board  of  school  commissioners  bad  been 
appointed,  and  while  holding  over  under 
their  original  appointment,  the  circuit  court, 
in  which  the  power  of  appointment  was  at 
that  time  lodged,  having  failed  to  appoint 
their  successors,  they  elected  Shober  as  ex- 
aminer and  secretary  and  treasurer.  This 
ai)poIntment  resulted  in  a  controversy  and 
the  whole  controversy  was  submitted  to  the 
State  Board  of  Education,  before  whom  all 
parties'  concerned,  including  the  school  com- 
misFioners.  appeared  and  were  heard,  and 
the  State  Board  adjudged  and  determined  in 
favor  of  Cochrane.  It  was  then  that  Shober 
applied  for  the  writ  of  mandamus,  which 
was  refused  him,  and  upon  appeal  this  court 
filed  a  per  curiam  order  affirming  the  order 
of  the  circuit  court,  upon  the  ground  that 
"the  power  to  decide  the  matter  In  dispute 
was  vested  in  the  State  Board  of  Education, 
and  its  decision  thereon  was  final  and  con- 
clusive." 

In  the  case  of  Duer  v.  Dashiell,  01  Md. 
671,  47  Atl.  1040,  in  which  a  mandamus  was 
asked  for  requiring  the  appellant  therein, 
who  liad  been  the  secretary,  treasurer,  and 
examiner  of  the  former  board  .of  school 
commissioners,  to  deliver  the  books  and  pa- 
pers of  the  office  to  the  appellee  who  was 
elected  to  the  same  office  by  the  new  board, 
this  court,  in  speaking  of  the  two  cases  Just 
cited,  said:  "Both  Wiley's  and  Shober's  Cas- 
es were  disputes  between  functionaries  of 
the  department  of  public  education  over  which 
it  was  the  purpose  of  section  11  of  article  77 
«f  the  Code  to  give  the  State  Board  of  Ed- 
ucation Jurisdiction.  Neither  of  these  cas- 
es involved,  as  the  one  before  us  does,  the 
Important  legal  question  of  the  effect  of 
an  act  of  the  Legislature  repealing  the  law 
under  which  a  board  of  school  commissioners 
were  appointed  upon  the  tenure  of  office  of 
a  subordinate  official  appointed  by  the  board 
while  they  were  still  in  office.  We  do  not 
think  it  was  the  purpose  of  the  Legislature 
in  enacting  section  11  to  withdraw  the  de- 
termination of  purely  legal  questions  like 
tliis  from  the  courts  and  commit  them  to 
the  Board  of  Education  for  decision.  The 
real  issue  in  this  case  is  not  one  involving 
the  proper  administration  of  the  public 
school  system,  but  it  is  a  question  of  legal 
effect  of  the  passage  by  the  Legislature  of 
the  Act  of  1900,  c.  29,  upon  the  status  of  a 
subordinate  official  appointed  by  a  school 
board  which  ttiat  act  legislated  out  of  of- 
fice. The  circuit  court  therefore  had  Juris- 
diction to  entertain  and  pass  upon  the  ap- 
plication for  the  mandamus  and  its  order  di- 
recting the  writ  to  be  issued  will  be  af- 
firmed." 
In  the  caBe  of  Underwood  t.  School  Board 


a  bill  .in  equity  was  filed  against  the  boaiJ 
of  county  school  commissioners  of  Prince 
George's  county,  the  secretary  and  treasur- 
er of  the  board,  and  Mrs.  Nally,  to  enjoin  the 
school  board  and  the  secretary  and  treasur- 
er from  paying  Mrs.  Nally  the  salary  as 
teacher  of  a  public  school  In  that  county  for 
the  time  therein  stated,  and  to  enjoin  Mrs. 
Nally  from  receiving  the  same.  The  facts 
of  that  case  were:  Miss  Queen,  afterwards 
Mrs.  Nally,  was  a  regularly  appointed  teach- 
er In  a  public  school  of  said  county,  and  while 
so    acting   on   the   23th   day    of   December, 

1903,  sent  a  letter  to  each  of  the  three  trus- 
tees, telling  them  she  was  to  be  married  on 
the  26th  of  that  month,  and  on  that  day  she 
did  marry  Henry  Nally.  In  her  letter  she 
stated,  "I  will  continue  to  teach  until  the  end 
of  the  scholastic  year,  June  15th,  1904,"  but 
prior   to   the  last-named   day,   on   June   9, 

1904,  she  again  wrote  to  the  trustees  say- 
ing; "If  satisfactory  to  you,  I  will  teach 
at  this  school  another  scholastic  year.  I 
trust  my  act  meets  your  approval."  On  Au- 
gust 13th  following  the  trustees  notified  her 
in  writing  that  her  resignation  was  accepted, 
and  on  the  same  day  appointed  another  per- 
son as  principal  of  the  school.  Upon  appeal 
to  the  county  board,  it  decided  that  she 
had  not  resigned  her  school,  and  consequent- 
ly the  appointment  of  the  new  teacher  could 
not  be  confirmed.  Whereupon  the  trustees 
on  September  9th  notified  Mrs.  Nally  that 
her  services  as  teacher  of  the  school  would 
not  be  required  after  the  10th  of  October 
following.  Upon  the  receipt  of  this  notice, 
she  requested  them  to  furnish  her  with  the 
reasons  of  her  removal,  and  in  assigning 
their  reason  therefor  the  trastees  stated  that 
It  "was  for  the  best  Interest  of  the  school." 
She  again  appealed  to  the  county  board,  but 
upon  this  appeal  the  trustees  were  sustain- 
ed, and  an  order  was  passed  confirming  the 
new  appohitment  From  the  decision  of  the 
county  tx>ard  an  appeal  was  taken  by  Mrs. 
Nally  to  the  State  Board  of  Education,  to 
which  board  the  county  board  forwarded 
copies  of  the  letters  sent  to  Mrs.  Nally  by 
the  trustees.  The  State  Board  held,  upon 
appeal,  that  the  reason  assigned  by  the  trus- 
tees that  It  was  for  the  best  interest  of  the 
school  did  not  constitute  a  reason  as  provid- 
ed for  by  the  statute,  and  also  that  the  alleg- 
ed notice  was  not  In  conformity  with  the 
law.  On  receipt  of  the  resolution  so  passed 
by  the  State  Board,  the  county  board  recog- 
nized Mrs.  Nally  as  the  teacher  of  the  school, 
and  again  she  entered  upon  her  duties  as 
teacher.  It  was  then  that  the  injunction 
above  mentioned  was  asked  for.  It  was 
there  held.  Judge  Boyd  speaking  for  the 
court:  "That  there  can  be  no  doubt  ttiat  the 
State  Board  had  power  to  advise  the  county 
board,  and  it  was  the  duty  of  the  latter  to 
follow  the  advice  of  the  State  Board  on  the 
subject;  *  *  *  and  it  is  right  that  such 
controversies  should  be  settled  by  some  tri- 
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bnnal  connected  with  the  public  school  sys- 
tem. When  one  applies  for  the  position  of 
teacher,  be  makes  himself  subject  to  the 
laws  goTemlng  them.  •  •  •  It  must  have 
been  very  injurious  to  this  school  to  have 
had  such  a  controversy  and  great  confusion 
was  caused  by  the  conflicting  action  of  the 
trustees  and  the  county  board.  It  is  well, 
therefore,  that  there  is  a  tribunal  having 
jurisdiction  over  the  state  to  settle  such  con- 
troversies and  to  guide  the  county  board  in 
the  discharge  of  their  duties.  Of  course, 
there  may  be  occasions  when  it  is  proper  and 
neces^ry  to  apply  to  the  courts  as  in  Duer 
T.  Dashiell,  91  Md.  660  [47  Atl.  1040],  where 
a  purely  legal  question  was  involved." 

The  case  of  Underwood  v.  School  Board, 
like  the  cases  of  Wiley  and  Shober,  was  a 
dispute  between  functionaries  of  the  depart- 
ment of  public  education,  over  which,  as 
was  said  in  Duer  v.  Dashiell,  it  was  the 
purpose  of  section  11  of  article  77  to  give 
the  State  Board  of  Education  jurisdiction. 
In  all  three  of  those  cases  the  questions  pre- 
sented involved  only  the  proper  administra- 
tion of  the  public  school  system,  and  were 
therefore  unlike  the  questions  presented  in 
the  case  of  Duer  v.  Dashiell  and  in  the  pres- 
ent case.  In  the  case  of  Duer  v.  Dashiell 
the  question  there  Involved  was  the  effect 
of  an  act  of  Legislature  repealing  the  law 
under  which  a  board  of  school  commission- 
ers were  appointed  upon  the  tenure  of  office 
of  a  subordinate  official  appointed  while  they 
were  still  in  office.  In  this  case  the  question 
involved  Is  the  efl'ect  of  the  passage  of  chap- 
ter 584  of  the  Acts  of  1004  upon  sections  16, 
17,  and  18  of  chapter  275  of  the  Acts  of 
1896,  and  upon  the  determination  of  It  de- 
pends whether  the  aforesaid  sections  of  chap- 
ter 275  of  the  Acts  of  1896  are  still  in  force 
and  operative,  and  are  to  be  followed  by  the 
appellant  in  this  case  in  the  filling  of  the 
vacancies  in  the  local  board  of  trustees  here- 
inbefore mentioned. 

In  this  case,  as  in  the  Dner  v.  Dashiell 
Case,  the  real  issue  is  not  one  Involving  the 
proper  administration  of  the  public  school 
system,  but  is  a  purely  legal  question.  The 
circuit  court,  therefore,  had  jurisdiction  to 
entertain  and  pass  upon  the  application  for 
the  mandamus  asked  for,  and,  as  it  ordered 
the  writ  to  be  issued,  we  will  now  consider 
whether  it  was  right  in  so  doing.  It  is  not 
contended  that  sections  16,  17,  and  18  of  the 
Acts  of  1896  are  repealed  by  any  express 
provisions  contained  in  the  Acts  of  1904,  but 
that  it  is  repealed  by  implication,  the  pro- 
visions of  the  latter  act  being  inconsistent 
and  Irreconcilable  with  the  former,  as  it  is 
contended  by  the  appellant 

[2]  It  is  the  well-established  rule  of  law 
in  this  state  "that  the  repeal  by  mere  impli- 
cation of  a  former  by  a  subsequent  statute 
is  never  favored  by  the  courts,  and  it  is  only 
where  they  are  clearly  irreconcilable  and 
not  susceptible  of  any  such  fair  interpreta- 


tion as  would  allow  of  their  standing  togeth- 
er that  such  repeal  will  be  declared."  Hlg- 
glns  T.  State,  64  Md.  419,  1  Atl.  876;  Snow- 
den  v.  State,  69  Md.  208,  14  Atl.  530;  Mayor, 
etc.,  of  Cumberland  et  al.  v.  Magi-uder  et 
al.,  34  Md.  386;  Garitee  v.  Mayor  and  City 
Council,  53  Md.  435;  State  t.  Northern  Cen- 
tral Ry.  Co.,  44  Md.  167.  "It  is  only  when 
the  two  acts  are  repugnant  and  plainly  in- 
consistent with  each  other  that  the  rule  ap- 
plies. If  the  two  acts  can  by  a  fair  and  rea- 
sonable construction  stand  together,  there  is 
no  ground  on  which  it  can  be  held  that  the 
latter  act  operates  as  a  repeal  of  the  former 
act."  Frostburg  Mining  Co.  v.  O.  &  P.  R.  It. 
Co.,  81  Md.  35,  31  Atl.  700.  And  again,  it  Is 
said  in  the  case  of  State  v.  Falkenham,  73 
Md.  467,  21  Atl.  871:  "As  respects  subse- 
quent legislation,  the  rule  becomes  but  the 
declaration  of  the  common  law  that  local 
laws  or  special  laws  shall  not  be  held  re- 
pealed except  by  the  clearly  Indicated  pur- 
pose on  the  part  of  the  Legislature." 

[3]  In  considering  the  question  here  pre- 
sented, we  think  it  right  and  proper  that  we 
should  refer  to  sections  of  chapter  275  of  the 
Acts  of  1896,  other  than  sections  16,  17,  and 
18,  in  order  that  the  character,  purpose,  and 
object  of  this  legislation  may  be  better  un- 
derstood. This  act  provided  for  the  erection 
and  furnishing  of  a  school  building  to  be 
built  upon-  a  lot  of  land  in  the  city  of  Ann- 
apolis owned  and  held  by  the  county  school 
commissioners  of  Anne  Arundel  county.  In 
the  act  certain  persons  were  named  in  a 
building  committee,  in  whom  was  vested 
certain  power  and  authority  mentioned  there- 
in. For  the  purpose  of  contributing  towards 
the  erection  and  furnishing  of  said  school 
building,  the  school  commissioners  of  Anne 
Arundel  county  were  authorized  and  directed 
to  Issue  bonds  in  the  name  of  the  school 
commissioners,  with  the  Indorsement  there- 
on of  the  county  commissioners  of  said  coun- 
ty, to  the  amount  of  $12,000,  and  the  mayor, 
counselor,  and  aldermen  of  the  city  of  Ann- 
apolis, for  the  purpose  of  contributing  to- 
wards the  erection  and  furnishing  of  said 
building,  were  also  authorized  and  directed 
to  issue  l>onds  in  the  name  of  the  city  of 
Annapolis  to  an  amount  not  exceeding  |6,000; 
and  an  act  subsequent  thereto  (Act  of  189S, 
c.  372)  was  passed  authorizing  and  directing 
the  school  commissioners  and  the  mayor, 
counselor,  and  aldermen  of  the  city  of  Ann- 
apolis to  issue  additional  bonds  for  the  pur- 
pose of  further  contributing  to  the  comple- 
tion and  furnishing  of  said  building;  the  ad- 
ditional amounts  so  contributed  by  them 
respectively  being  apportioned  in  the  same' 
manner  as  in  the  original  act  of  1896.  This 
last-named  act  made  it  "the  duty  of  the 
board  of  school  trustees  of  Annapolis  public 
school  and  the  board  of  county  school  com- 
missioners of  Anne  Arundel  county  to  es- 
tablish and  maintain,  in  addition  to  the  pri- 
mary and  grammer  school,  a  high  school  la 
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the  cil7  of  AnnairallB.  It  Is  thus  shown  that 
the  erection  and  fiimlshing  of  this  school 
building  was  the  result  of  the  contributions 
of  both  the  county  school  commissioners  and 
the  city  of  Annapolis,  and  was  not  built  by 
money  contrlbnted  by  the  school  commission- 
ers alone,  as  in  the  case  of  most  buildings 
erected  for  public  school  purposes  in  this 
state.  In  the  furtherance  of  the  objects  and 
purposes  of  this  statute,  section  16  provldea 
that  the  district  school  trustees  for  said 
school  shall  always  be  composed  of  six  per- 
sons, three  of  whom  shall  be  men  and  three 
of  them  women,  and  those  who  were  first 
to  act  as  such  trustees  are  therein  named. 
These,  by  the  statute,  are  directed,  within  30 
da.vs  after  the  1st  day  of  May  of  the  year 
1906,  to  meet  and  enter  npon  the  duties'  a8> 
signed  them  by  chapter  5  of  article  77  of 
the  Code  of  Public  General  Laws,  and  "at 
their  first  meeting  they  sbaU  appoint  a  chair- 
man to  hold  office  for  one  year  and  shall 
give  notice  of  sudi  appointment  to  the  secre- 
tary of  the  board  of  county  school  commis- 
Moners;  they  shall  have  all  the  rights  and 
powers,  and  shall  discbarge  all  the  duties 
inferred  and  imposed  by  chapter  5  upon 
district  school  trustees,  except  that  they  and 
their  successors  shall  have  the  absolute  pow- 
er of  appointment  and  removal  of  the  teach- 
ers of  said  district  school  without  the  ap- 
proval of  said  board  of  county  school  com- 
missioners." Section  17  classifies  the  trus- 
tees so  named  In  section  16,  placing  in  each 
class  one  man  and  one  woman,  the  first 
class  to  hold  ofilce  for  one  year,  the  second 
for  two  years,  and  the  third  for  three  years, 
^^ection  18  provides  that  vacancies  in  said 
l<c»rd  of  district  school  trustees  "shall  be 
filled  by  the  board  of  county  school  commls- 
Kloners;  each  such  appointment  to  fill  a  va- 
cancy caused  by  the  expiration  of  the  term 
of  office,  shall  be  for  the  term  of  three 
years  from  the  first  day  of  May  when  such 
tenn  expires,  and  each  such  appointment  to 
fill  any  other  vacancy  shall  be  for  the  un- 
expired portion  of  the  vacated  term;  snch 
appointees  shall  be  citizens  of  Annapolis, 
who  will  take  an  active  Interest  In  the  man- 
agement of  said  school,  a  woman  shall  al- 
nayg  succeed  a  woman  and  a  man  shall  al- 
tars succeed  a  man;  so  that  equality  in  that 
respect  shall  always  be  maintained  among 
the  trustees,  and  as  far  as  possible  equality 
of  representation  shall  always  be  maintain- 
ed among  them  In  respect  of  either  political 
TiewB  in  making  appointments  to  fill  vacan- 
rtes  In  their  number." 

It  is  section  7  of  chapter  584  of  the  Acts 
of  1901,  codified  as  section  7  of  article  77 
of  the  Code  of  Public  General  Laws,  that  the 
appellant  contends  repeals  sections  16,  17, 
and  18  of  chapter  275  of  the  Acts  of  1896. 
That  section  provides  that:  "The  board  of 
<Iistrict  school  trustees  shall  be  composed  of 
three  persons,  residents  of  the  school  district 
Md  oomty  where  said  school  may  be  located. 


who  shall  be  appointed  by  tbe  county  school 
commissioners  on  the  first  day  of  May  (Au- 
gust In  the  amended  act  of  1892)  or  at  their 
first  meeting  thereafter,  which  miMt  be  held 
dwring  the  month  of  May  in  each  year,  and 
who  shall  meet  within  thirty  days  after  their 
appointment  and  enter  upon  the  duties  as- 
signed them  in  chapter  6  of  this  act  At 
their  first  meeting  they  shall  appoint  a  chair- 
man and  shall  give  notice  of  their  appoint- 
ment to  the  secretary  of  the  board  of  county 
school  oommissloners.  When  the  trustees  ap- 
point a  principal  teacher,  and  the  appoint- 
ment shaU  be  confirmed  by  the  board  of 
county  school  commissioners,  the  said  prin- 
cipal teacher  shall  be  em  offlcio  secretary  of 
the  board  of  district  trustees,"   etc. 

The  only  amendments  or  modifications 
thereby  made  to  the  provisions  of  section  7 
of  article  77  as  it  stood  at  the  time  of  the 
passage  of  the  Act  of  1896,  c.  275,  are  shown 
by  the  words  written  in  italics;  that  Is,  with 
the  elimination  of  the  words  Italicised  tbe 
section  will  then  appear  as  it  stood  prior 
to  the  passage  of  the  Act  of  1896.  Both  by 
section  16  of  the  Act  of  1896  and  section  7 
of  the  Acts  of  1904  the  trustees  appointed 
thereunder  are  directed  within  30  days  after 
their  appointment  to  meet  and  enter  upon 
the  duties  assigned  them  by  chapter  6  of 
article  77  of  the  Code  of  Public  General 
Laws.  By  reference  thereto  It  will  be  found 
In  section  27  thereof — the  only  section  in 
which  we  are  Interested  In  the  determination 
of  the  question  before  us — that  at  the  time 
of  the  passage  of  the  act  of  1896  the  local 
board  of  trustees,  among  other  duties  there- 
by Imposed  upon  them,  were  "to  employ 
the  teacher  or  teachers,  subject  to  the  con- 
firmation by  the  board  of  county  school 
commissioners,"  but  it  will  be  observed  that 
the  Act  of  1896  specially  provides  that  the 
powers  of  the  trustees  appointed  under  that 
act  shall  not  be  limited  to  the  appointment 
of  teachers,  subject  to  approval  of  the  com- 
missioners, but  that  they  and  their  succes- 
sors shall  have  the  absolute  power  of  appoint- 
ment and  removal  of  snch  teachers  without 
the  approval  of  the  said  board  of  county 
school  commissioners.  It  is  also  true  that 
since  the  passage  of  tbe  Act  of  1896,  c.  275, 
no  material  change  has  been  made  in  the 
above-quoted  language  from  section  27  of 
chapter  5  of  article  77,  but,  like  section  7  of 
said  article,  It  practically  remains  the  same 
as  it  was  at  tbe  time  of  tbe  passage  of  the 
act  of  1896,  the  only  modification  being  that 
the  trustees  shall  appoint  "the  principal 
teacher"  and  not  "the  teacher  or  teachers," 
as  originally  provided,  subject  to  the  con- 
firmation of  the  school  commissioners. 

It  will  thus  be  seen  that  the  Act  of  1904,  c. 
684,  is  no  more  Inconsistent  with  the  special 
Act  of  1896,  so  far  as  the  questions  here  In- 
volved are  affected  thereby,  than  was  the 
statute  It  repealed  and  re-enacted  with 
amendments  which  was  in  full  force  and  ef- 
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feet  at  the  time  of  the  passage  of  said  spe- 
cial act.  The  special  statute  passed  at  such 
time  was  to  apply  only  to  the  school  to  be 
opened  as  the  result  of  Its  special  provisions. 
The  passage  of  it  had  no  effect  upon  the  gen- 
era] statute,  nor  was  it  so  intended.  The 
general  statute  continued  to  apply  to  all 
schools  to  which  it  applied  before  the  passage 
of  that  act  This  school,  created  by  the  spe- 
cial statute  and  by  the  provisions  of  which 
the  costs  and  expenses  of  the  erection  and 
furnishing  of  the  school  building  were  borne 
in  part  by  the  school  commissioners,  and  in 
part  by  the  city  of  Annapolis,  was  not  in- 
tended to  be  included  within  the  class  of 
schools  to  which  the  above-cited  provisions 
of  the  general  law  applied.  In  1910,  by  the 
passage  of  chapter  386,  the  management  and 
supervision  of  the  school  commissioners  over 
high  schools  of  the  state  were  Intended  to 
be  enlarged,  and  it  was  specially  provided 
tltat  nothing  in  that  act  should  be  construed 
to  repeal  the  provisions  of  sections  16,  17, 
and  18  of  chapter  275  of  the  Acts  of  1896,  ap- 
plying to  the  Annapolis  public  high  school. 

We  do  not  think  that  the  general  act  of 
1904,  containing  no  express  provisions  re- 
pealing the  special  act  of  1896,  and  contain- 
ing DO  provisions  more  inconsistent  with 
such  special  law  than  the  statute  it  repealed 
and  re-enacted,  can  Iiave  the  effect  of  re- 
pealing such  special  law.  The  two  statutes 
are  not  irreconcilable.  The  former  bad  ap- 
plication tp  a  particular  school,  the  one 
mentioned  In  this  controversy,  while  the  lat- 
ter applied  to  a  general  class  of  schools 
which  did  not  embrace  the  school  here  in- 
volved. 

But,  as  the  order  of  the  lower  court  direct- 
ing the  mandamus  to  Issue  is  incomplete  in 
its  directions  as  to  the  appointment  of  the 
trustees  as  was  conceded  In  the  argument 
before  us,  we  will,  without  affirming  or  re- 
versing the  lower  court  in  passing  tliat  or- 
der, remand  the  case,  that  an  order  may 
be  passed  In  conformity  with  this  opinion 
and  the  Act  of  1896,  c.  276. 

Cause  remanded  without  affirming  or  re- 
versing the  order  appealed  from,  costs  to  be 
paid  by  the  appellants. 


MERRILL  V.  PUTNAM. 

(Supreme  Court  of  New  Hampshire.    Sullivan. 

April  2,  1912.) 

1.  Wills  (J  871%*)— Probatb  Pboceedinos 
—Pasties. 

It  was  error  to  dismiss  an  appeal  from 
a  decree  in  a  proceedinK  in  probate  court  to 
prove  a  will  in  solemn  form,  because  certain 
persons  were  not  properly  made  parties  to  the 
proceedings  below. 

[Ed.  Note.— For  other  cases,  see  M^a,  Cent. 
Dig.  {  838;    Dec.  Dig.  {  371^.*] 

2.  Wills   (§  371%*)— Pbobatb  Pboceedinos 
— Revebsal — Subsequent  Proceedings. 

On  it  appearing  that  a  superior  court  im- 
properly dismissed   an   appeal   from   a   decree 


allowing  a  will  to  be  proved  in  solemn  form, 
tlie  case  should  not  be  sent  back  to  the  pro- 
bate court,  but  should  be  brougtit  forward  oa 
tlie  superior  court  docket  for  triaL 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent. 
Dig.  {  838;    Dec.  Dig.  {  371%.*] 

3.  Wills   (§  219»)— Pbobatb  Pboceedinos— 

Persons  Interested. 
That  a  will  contained  a  provision  for  tlie 
benefit  of  testator's  widow  shows  that  she  was 
sufficiently  "interested"  in  the  will  to  prose- 
cute a  proceeding  to  prove  the  will  in  solemn 
form. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  is  627-531;   Dec,  Dig.  |  219.*] 

l^nsferred  from  Superior  Court,  Sullivan 
County;   Wallace,  Judge. 

Petition  by  Abbie  Putnam  to  prove  Samuel 
Putnam's  will  In  solemn  form.  From  a  de- 
cree allowing  prosecution  of  the  petition, 
Robert  T.  Merrill,  executor,  appealed  to  the 
superior  court,  where  the  appeal  was  dis- 
missed, and  whence  the  case  was  transferred. 
Case  discharged. 

Samuel  Putnam  died  in  1909,  testate.  Up- 
on petition  of  his  widow,  his  will  was  proved 
in  solemn  form;  but  the  statutory  appoint- 
ments of  agents  for  nonresidents  and  guard- 
ians for  minors  were  not  made.  Immediate- 
ly after  the  4ecree,  the  widow  filed  a  waiver 
of  the  provisions  of  the  will  in  her  favor  and 
took  her  share  in  the  estate  under  the  stat- 
ute. Abbie  Putnam,  who  is  a  daughter  of 
Samuel  and  the  present  appellee,  then  ap- 
pealed from  the  decree  allowing  the  will. 
The  appeal  was  dismissed  by  the  superior 
court  because  of  the  lack  of  appointment  of 
guardians  and  agents.  Thereafter  Abbie 
sought  to  be  substituted  for  her  mother  as 
petitioner  in  the  probate  court,  and  this  ap- 
peal was  taken  from  bn  order  to  that  effect. 

John  E,  Allen  and  Charles  H.  Hersey, 
both  of  Keene,  for  plaintiff.  Edward  K. 
Buck,  of  Windsor,  Vt,  and  Hurd  &  Kinney, 
of  Claremont,  for  defendant 

PEASLEE,  J.  As  the  facts  are  under- 
stood, due  notice  of  the  proceeding  to  prove 
the  will  In  solemn  form  was  given  in  the 
first  instance,  so  as  to  bind  all  but  minors 
and  i)ersous  out  of  the  state.  This  is  con- 
ceded by  the  plaintiff  in  his  last  brief,  where- 
in he  recites  that  the  usual  notice  was  giv- 
en. By  that  notice,  Abbie  Putnam  was  made 
a  party  to  the  proceeding  in  the  probate 
court  She  entered  a  formal  appearance 
when  she  appealed  from  the  decree.  Upon 
that  appeal,  it  was  held  in  the  superior  court 
that  the  proceeding  in  the  probate  court  w^as 
invalid  for  want  of  proper  proceedings  as  to 
minors  and  nonresidents,  and  the  appeal  was 
dismissed.  The  probate  court  then  proceed- 
ed with  proof  of  the  will  in  solemn  form. 
A  question  arose  as  to  the  right  to  maintain 
the  petition,  and  the  present  appeal  is  from 
an  order  on  that  question. 

[1]  It  was  error  to  dismiss  the  first  ap- 
peal, because  certain  persons  were  not  prop- 
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erlf  made  parties  to  the  proceeding  In  the 
probate  court.  Adams  ▼.  Adams,  64  N.  H. 
■Hi.  9  AtL  100.  The  rule  Is  the  same  as  In 
appeals  from  laying  out  highways.  Blckford 
r.  Franconla,  73  N.  H.  194,  60  Atl.  98,  and 
cases  dted. 

[2]  It  is  apparent  that  the  case  ought  not 
to  be  sent  back  to  the  probate  court.  The 
flnt  appeal  should  be  brought  forward  up- 
on the  docket  of  the  superior  court,  the  or- 
der of  dismissal  should  be  stricken  off,  and 
the  case  should  stand  for  trial  upon  Its  mer- 
its. It  does  not  appear  whether  the  defects 
In  the  original  proceeding  haye  been  reme- 
died, but  apparently  such  is  the  fact.  If 
further  action  to  that  end  is  necessary  or 
advisable,  It  can  be  taken  In  the  superior 
conrt. 

[1]  It  la  now  urged  that  the  original  pe- 
tition was  fatally  defective,  because  the  wid- 
ow was  not  "Interested"  in  the  will.  The 
groonds  for  this  contention  are  not  disclos- 
ed: and  the  fact  that  the  will  contained 
proTlsions  for  the  benefit  of  the  wife  shows 
that  she  could  claim  an  Interest  under  it. 
This  was  sufficient  to  give  her  a  standing 
In  the  probate  court. 

Case  discharged.     All  concurred. 


BELLOWS   FALLS   CANAL  CO.  ▼.  TOWN 
OP  WALPOLB. 

(Sapreme  Court  of  New  Hampshire.    Chesh- 
ire.   April  2.  1912.) 

L  Taxation  (i  499*)— Abateuert  or  Taxes 

— BcBDEK  or  PBOor. 

Under  Pub.  SL  1901,  c.  56,  {  14.  which 
provides  for  taxation  of  land  to  the  "person 
daiming  the  same" — that  is,  to  the  resident 
owner,  or  "to  the  person  who  is  in  posseBsion 
and  actual  occupancy  thereof  if  such  person 
«ill  consent  to  be  taxed  for  the  same" — the 
borden  was  on  a  water  company,  In  petition- 
ing  for  abatement  of  taxes  against  a  dam,  wa- 
ter rights,  etc.,  to  show,  not  only  that  they 
had  parted  with  rights  or  interests  in  the 
property,  but  also  tbat  they  were  not  in  pos- 
wuion  and  occupation  of  the  property,  and 
^  not  consent  to  be  taxed  for  it. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
I'eoL  Dig.  K  920-924;  Dec  Dig.  {  499.*] 

X  Taxation  ({  81*)— Watbb  Poweb  Coicpa- 

XIBS. 

A  water  company  Is  not  entitled  to  abate- 
ment  of  taxes,  because  it  has  granted  perpetu- 
al easements  In  its  reservoir;  land  being  tax- 
able nnder  Pub.  St.  1901,  c.  56,  g  14,  to  the 
peraon  In  possession  or  actual  occupancy,  If 
he  consents,  and  the  company  having  a  right 
of  action  under  section  30  against  the  grantees 
of  the  easements  for  any  taxes  they  agreed  to 
pay. 

lEd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  |  160;   Dec.  Dig.  {  81.*] 

Transferred  from  Snperior  Court,  Cheshire 
County;   Plummer,  Judge. 

Petition  by  the  Bellows  Falls  Canal  Com- 
pany adversely  to  the  Town  of  Walpole  to 
abate  taxes.  Transferred  from  superior 
court   Oase  discharged. 


The  plaintiffs  own  a  dam  across  the  Con- 
necticut river  between  Walpole,  N.  H.,  and 
Bellows  Falls,  Vt,  the  flowage  rights  con- 
nected therewith,  some  real  estate  at  the 
Vermont  end  of  the  dam,  together  with  a 
canal  on  the  Vermont  side,  through  which 
water  Is  brought  to  the  mill  gates,  and  a 
right  to  build  a  dam  in  New  Hampshire  up- 
on land  at  the  easterly  end  of  the  dam.  The 
water  power  is  all  used  In  Vermont  under 
certain  Instruments  executed  by  the  plain- 
tiffs with  various  parties  prior  to  April  1, 
1910. 

Subject  to  the  defendants'  exception,  the 
plaintiffs  offered  in  evidence  certain  instru- 
ments, which  for  convenience  are  designated 
as  class  A,  as  follows:  Bellows  Falls  Canal 
Company  to  Adams  Gristmill,  February  28, 
1832;  Bellows  Falls  Canal  Company  to  J. 
T.  Moore,  September  2,  1872;  Bellows  Falls 
Canal  Company  to  Moore  &  Thompson,  De- 
cember 31,  1881;  Bellows  Falls  Canal  Com- 
pany to  Bellows  Falls  Electric  Company, 
August  13,  1897  (on  lease  form  as  in  class 
B,  "to  their  use  forever"  being  Inserted  In 
place  of  99  years) ;  Bellows  Falls  Canal  Com- 
pany to  International  Paper  Company,  Janu- 
ary 10,  1898.  Subject  to  the  defendants'  ex- 
ception, the  plaintiffs  also  offered  In  evidence 
certain  instruments,  which  for  convenience 
are  designated  as  class  B,  as  follows:  Bel- 
lows Falls  Canal  Company  to  Rockingham 
Paper  Company,  December  31,  1881;  Bellows 
Falls  Canal  Company  to  Robertson  Paper 
Company,  November  29,  1886;  Bellows  Falls 
Canal  Company  to  Wyman,  Flint  4  Sons, 
November  29,  1886.  With  the  single  excep- 
tion noted  above,  the  instrumeuts  In  class  A 
purport  to  be  conveyances  In  fee  of  certain 
parcels  of  land  in  Vermont,  together  with 
mill  privileges  described  in  proposals  annex- 
ed, and  to  be  used  as  therein  set  forth;  the ' 
grantees  yielding  and  paying  therefor  a  per- 
petual yearly  rental.  The  instruments  in 
class  B  purport  to  be  leases  of  land  in  Ver- 
mont, with  mill  privileges  described  in  the 
annexed  proposals,  for  terms  of  99  years; 
the  lessees  yielding  and  paying  therefor  an 
annual  rental.  The  annexed  proposals  par- 
ticularly describe  the  extent  of  each  privi- 
lege, stipulate  the  terms  and  conditions  upon 
which  the  leased  and  granted  rights  are  to 
be  exercised,  and  provide  that  all  taxes  are 
to  be  paid  by  the  lessees  and  grantees. 

The  defendants  offered  to  show  that  none 
of  the  foregoing  instruments  are  recorded 
In  New  Hampshire,  but  are  on  record  In  the 
office  of  the  town  clerk  at  Bellows  Falls,  and 
that  the  only  knowledge  possessed  by  the 
selectmen  of  Walpole  for  1910,  prior  to  April 
1st  of  tbat  year,  as  to  the  situation  between 
the  Bellows  Falls  Canal  Company  and  the 
other  parties  to  the  instrnments,  was  that 
the  latter  were  openly  using  the  land  in 
Vermont  and  the  water  drawn  from  the  ca- 
nal In  Vermont  as  lessees  or  otherwise.    The 
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evidence  was  ezclnded,  and  the  defendants 
excepted. 

None  of  the  grantees  and  lessees  named  In 
the  instruments  ever  made  any  return  to  the 
selectmen  of  Walpole  of  any  interest  In  any 
part  of  the  water  power.  The  return  of  the 
Bellows  Falls  Canal  (Company  recited  sim- 
ply "property."  EzcluslTe  of  the  subject- 
matter  of  the  instruments  in  class  A,  and  of 
any  interest  in  or  created  by  those  instru- 
ments, the  taxable  value  of  the  plaintiffs' 
property  in  Walpole' did  not  exceed  $150,000. 
The  defendants  moved  to  exclude  from  the 
case  the  evidence  ofTered  as  to  the  Instru- 
ments hereinbefore  referred  to.  The  motion 
was  denied  pro  forma,  and  the  defendants 
excepted.  From  the  statements  of  counsel, 
it  appeared  probable  tliat  a  full  hearing  on 
all  questions  of  fact  as  to  the  value  of  the 
property  involved  in  the  suit  would  be  pro- 
tracted, complicated,  and  expensive. 

Upon  the  foregoing  facts,  at  the  request 
of  the  parties  and  without  a  hearing  on  the 
merits,  the  court  ruled  pro  forma  that,  un- 
der the  Instruments  in  classes  A  and  B,  the 
plaintiffs  were  not  taxable  for  any  of  the 
property  described  therein,  or  on  any  interest 
In  the  property  created  thereby,  and  that 
their  petition  for  abatement  should  be  grant- 
ed to  the  extent  of  $150,000,  to  which  ruling 
the  defendants  excepted;  and  the  questions 
raised  by  this  and  the  other  exceptions  were 
reserved  without  hearing  any  further  evi- 
dence as  to  the  value  of  the  plaintiffs'  prop- 
erty; it  being  agreed  that  the  case  should 
stand  for  further  bearing  on  the  facts,  if 
the  court's  ruling  should  be  held  incorrect 

Strceter,  Demond  &  Woodworth,  of  C!on- 
cord,  for  plaintiffs.  Taggart,  Tnttle,  Bur- 
roughs ft  Wyman,  of  Manchester,  and  Or- 
vllle  E.  Cain,  of  Keene,  for  defendants. 

BINGHAM,  J.  [1,  2]  This  is  an  appeal  by 
the  plaintiffs  from  a  tax  assessed  against 
them  in  1910  upon  certain  real  estate  situ- 
ated in  the  town  of  Walpole.  It  appears 
that,  prior  to  the  conveyances  and  leases  re- 
ferred to  in  classes  A  and  B,  the  plaintiffs 
were  the  owners  of  the  reservoir  created  by 
the  dam  and  flowage  rights  on  the  Connecti- 
cut river  at  Walpole,  and  that  they  were 
such  at  the  date  of  the  assessment  of  the 
tax  in  question,  except  to  the  extent  that 
they  had  parted  with  certain  rights  or  ease- 
ments in  the  property  by  the  above-mention- 
ed conveyances.  It  Is  because  of  the  crea- 
tion of  these  alleged  rights  or  easements  in 
the  reservoir  that  the  plaintiffs  contend  they 
should  not  be  taxed  for  the  full  value  of  the 
reservoir,  and  that  they  are  entitled  to  an 
abatement  to  the  extent  that  the  easements 
entered  into  the  valuation  which  was  made 
the  basis  of  the  tax. 

If  we  asssume,  for  the  purposes  of  this 
case,  that  under  the  conveyances  in  class  A 


the  grantees  acquired  perpetual  easements 
in  the  plaintiffs'  reservoir,  which  upon  re- 
quest the  selectmen  could  be  required  to  ap- 
praise and  assess  separately  to  the  respec- 
tive owners  (P.  S.  c.  58,  S  2),  this  would  not 
establish  that  the  tax  was  improperly  assess- 
ed against  the  plaintiffs. 

In  this  state,  real  property  Is  taxable  to 
the  "person  claiming  the  same";  that  is,  to 
the  resident  owner,  or  "to  the  person  who 
is  in  the  possession  and  actual  occupancy 
thereof,  tf  such  person  will  consent  to  be 
taxed  for  the  same."    P.  S.  c.  56,  {  14.    The 
burden   of   proof   was  upon   the   plaintiffs. 
GUdden  v.  Newport,  74  N.  H.  207,  209,  66 
Atl.  117.    It  was  therefore  Incumbent  upon 
them  to  show  not  only  that  they  had  parted 
with  certain  rights  or  interests  in  the  prop- 
erty, but  also  that  they  were  not  in  the  pos- 
session and  occupation  of  the  property,  and 
did  not  consent  to  be  taxed  for  it.    This  they 
failed  to  do.     In  fact,  their  evidence  and 
that  offered  ~  by  the  defendants   tended    to 
prove  that  they  were  in  the  possession  and 
occupation  of  the  property  and  consented  to 
be  taxed  for  it.    The  record  title  was   in 
them,  80  far  as  the  registry  of  deeds  disclos- 
ed.    They  returned  an  inventory  of  their 
property,   without   notifying   the   selectmen 
that  they  had  parted  with  any  Interests  in 
it;  and  the  grantees  made  no  claim  of  own- 
ership, so  far  as  the  selectmen  knew,  and 
filed  no  inventory  with  them,  as  required  by 
chapter  91,  Laws  of  1909.     It  also  appears 
from  the  proposals,  which  are  part  and  par- 
cel  of  the   conveyances,   that  the   plaintiffs 
covenanted  and  agreed  to  construct  and  for- 
ever keep  in  repair  and  free  from  obstruc- 
tions the  principal  canals  leading  from  the 
dam,  and  to  forever  maintain  the  dam  so  as 
to  turn  the  water  into  the  canals,  which  ob- 
ligations of  necessity  required  the  plaintiffs 
to  retain  the  possession  and  occupation    of 
the  property. 

In  view  of  this  situation  and  of  the  fur- 
ther fact  that  the  grantees  agreed  with  the 
plaintiffs  to  assume  and  pay  all  the  taxes 
assessed  upon  the  premises  conveyed,  in  ad- 
dition to  the  yearly  rental  that  was  reserv- 
ed, and  that  the  law  gives  the  plaintiffs  a 
lien  upon  the  granted  premises  for  the  taxes 
assessed  thereon  against  them,  with  a  rlelit 
of  action  to  recover  the  same  (P.  8.  c.  5G, 
{  30),  we  are  of  the  opinion  that  Justice  does 
not  require  that  the  taxes  In  question  should 
be  abated.  Granite  State  Land  Co.  v.  Hamp- 
ton,  76  N.  H.  1»  7,  8,  79  Att.  25 ;  Morriaon  ▼. 
Manchester,  58  N.  H.  538,  656;  P.  8.  c  50. 
§  11. 

The  defendants'  exception  to  the  evidence 
offered  by  the  plaintiffs  Is  overruled;  their 
exceptions  to  the  refusal  to  receive  the  evi- 
dence offered  by  them  and  to  the  ruling  or 
the  court  are  sustained. 

Case  discharged.    All  concurred. 
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PAGE  T.  CITY  OF  PORTSMOUTH. 

(Supreme  Court  of  New  Hampshire.    Bocking- 

ham.    April  2,  1912.) 

Tazatioii   (I  495*)— Apfiais— Yauditt. 

On  a  tax  appeal,  the  matter  in  issue  is 
whether  the  petitioner's  tax  is  greater  than 
it  should  be,  and  not  whether  the  assessors 
omitted  to  sive  him  the  proper  statutory  no- 
tice, or  failed  to  comply  with  other  provl- 
rions  of  the  law;  and  so  a  tax  case,  transfer- 
red from  the  lower  court  on  an  agreement 
that  if  notice  be  essential  to  the  validity  of 
the  tax  it  should  be  abated,  must  be  discharged. 
[Ed.  Note. — ^For  other  cases,  see  Taxation, 
Cent.  tHg.  S  889;  Dec  Dig.  i  495.*] 

Transferred  from  Superior  Court,  Bock- 
tagham  Comity;  Wallac,  Judge. 

Petition  by  Calvin  Page  against  the  City 
of  Portsmoutli  for  the  abatement  of  a  tax. 
Transferred  from  tlie  superior  court  on 
agreement  that,  if  notice  to  plalntifF,  prior 
to  assessment.  Is  essential  to  the  validity  of 
the  tax,  it  la  to  be  abated  and  case  dis- 
charged. 

Calvin  Page  and  John  W.  Kelley,  both  of 
Portsmouth,  for  plaintlfF.  Samuel  W.  Em- 
ery, Jr.,  of  Portsmouth,  for  defendant 

T0UN6,  J.  The  determination  of  the 
question  transferred  is  not  material  to  the 
matt»  in  issue,  and  has  not  been  considered 
for  that  reason.  The  matter  In  issue  In  a 
tax  appeal  Is  whether  the  petitioner's  tax  is 
greater  than  It  should  be  (Granite  State 
Land  Co.  v.  Hampton,  79  Atl.  26;  Wlnnlplse- 
(«ee,  etc.,  Co.  v.  Laconla,  74  N.  H.  82,  65 
AtL  878;  Conn.  Valley  Lumber  Co.  v.  Mon- 
roe, 71  N.  H.  473,  479,  5^  Atl.  940),  and  not 
whether  the  assessors  omitted  to  give  him 
the  statutory  notice  (Crowell  v.  Londonder- 
ry, 63  N.  H.  42,  49),  or  failed  to  comply 
with  the  other  provisions  of  law  In  respect 
to  making  the  assessment  Bickford  v.  Fran- 
conla,  73  N.  H.  194, 197,  60  Atl.  98;  CampbeU 
T.  Windham,  63  N.  H.  466,  3  AU.  422. 

Case  discharged.    AU  concurred. 


U  T.  ft  J.  B.  LOVBLL  v.  BOSTON  ft  M.  B.  B 

(Sopieme  Court  of  New  Hampshire.     HiUs- 

borongh.    April  2,  1912.) 

Afpkai.  akd   Ebsob    (I   1214*)— DXTKBiaRA- 
nOR- BXVKBSAI.. 

In  am  action  against  a  railroad  company 
tor  negligently  injuring  plaintiff's  horse  which 
It  was  transporting,  the  trial  court  directed  a 
velvet  for  plaintifl:  for  the  sum  named  in  a 
limited  liability  contract  There  was  an  ap- 
peal by  plaintiff,  defendants  not  excepting. 
BM,  that  the  directed  verdict  having  been 
foond  erroneous  on  the  ground  that  the  ques- 
tion of  the  validity  of  the  contract  should 
Itave  gone  to  the  Jury,  the  evidence  not  being 
cpDcioaiTe  that  the  contract  was  valid,  an  en- 
tire new  trial  was  necessary,  and  on  second 
trial  plaintiff  could  not  take  advantage  of  that 
part  of  the  former  Terdlct  In  his  favor  and  re- 
•-^tr  merely  upon  proof  of  the  amount  of  his 
damage,  the  qnestloB  for  determination  being 
the  UabiUty  of  the  carrier  as  snch,  either  under 


the    contract   or    under   the   general   common 
carrier's  liability. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4715;  Dec.  Dig.  |  1214.*] 

Transferred  from  Superior  Court,  Hills- 
borough County;  Plummer,  Judge. 

Action  by  L.  T.  &  J.  E.  Lovell  against  the 
Boston  &  Maine  Bailroad  for  injuring  plain- 
tiffs' horse.  There  was  a  judgment  for  plain- 
tiffs, and  defendant  excepted.  Transferred 
from  the  superior  court.  Exception  sus- 
tained. 

See,  also,  76  N.  H.  668,  78  Atl.  621,  84 
L.  B.  A.  (N.  S.)  67. 

The  court  "ruled  that  the  only  question 
to  be  tried  was  as  to  the  value  of  the  horse, 
and  that  the  matter  of  liability,  or  the  valid- 
ity of  any  contract  under  which  the  horse 
was  being  shipped  at  the  time,  were  not  in 
issue,  both  having  been  settled  in  the  former 
trial."    The  defendant  excepted. 

Doyle  ft  Lnder,  of  Nashua,  for  plaintiffs. 
Hamblett  ft  Spring,  of  Nashua,  for  defend- 
ant 


PEASLEE,  J.  The  question  now  presented 
in  this  case  is  how  far,  if  at  all,  the  issues 
of  fact  were  settled  by  the  former  trial. 
At  that  trial  It  was  ruled  that  the  plaintiffs 
could  recover  but  $100,  and  a  verdict  was 
ordered  for  them  in  that  sum.  This  was,  in 
effect,  a  ruling  that  the  evidence  was  con- 
clusive upon  these  matters.  It  was  based 
upon  a  written  contract  for  limited  liability. 
Upon  exception  it  was  held  that  the  ruling 
was  erroneous.  The  result  was  to  set  aside 
the  order  excepted  to.  No  attempt  was  made 
to  save  any  part  of  It,  and  it  is  not  appar- 
ent how  there  was  anything  to  save.  Unless 
the  order  was  correct,  nothing  had  been 
tried.  The  verdict  depended  upon  the  order. 
If  the  order  was  erroneous,  there  was  no 
verdict.  Since  there  was  no  verdict  nothing 
was  concluded,  and  the  case  stood  for  trial 
as  though  no  proceeding  had  been  had,  save 
that  two  questions  of  law  had  been  deter- 
mined. 

The  plaintiffs  now  seek  to  separate  out  the 
verdict  that  the  defendant  is  liable  and  re- 
tain the  benefit  of  that  part  of  the  order, 
while  relieved  from  the  part  which  limited 
their  damages.  It  Is  evident  that  the  whole 
order  was  based  upon  the  theory  that  the 
written  contract  was  binding  as  matter  of 
law.  As  this  was  not  so,  the  foundation 
for  the  order  as  to  liability  as  well  as  dam- 
ages was  removed,  and  neither  is  of  any  fur- 
ther validity.  The  fact  that  there  was  no 
exception  to  the  order  of  a  verdict  that  the 
defendant  was  liable  is  not  material  here. 
It  is  true,  as  the  plaintiffs  claim,  that  the  de- 
fendant did  not  except  to  the  order.  The 
defendant  made  no  claim  that  the  order  was 
erroneous.  That  position  was  taken  by  the 
plaintiffs,  and  sustained  by  the  court  The 
proposition  that  the  order  could  not  stand 
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having  been  established,  it  was  then  open  to 
either  party  to  urge  any  valid  claim  based 
upon  the  avoidance  of  the  order.  Error  hav- 
ing been  found  in  the  proceedings,  the  ques- 
tion is  whether  there  shall  be  a  new  trial  of 
the  whole  case,  or  whether  a  part  of  the  ver- 
dict can  be  saved.  List>on  t.  Lyman,  48  N. 
H.  S53,  600. 

The  plaintiffs  insist  that,  when  the  error 
is  corrected,  the  application  of  the  correction 
shall  be  limited  to  such  phases  of  the  case 
as  will  be  favorable  to  them.  Argument  is 
not  necessary  to  show  the  unsoundness  of 
this  contention.  The  eftect  of  the  error  must 
be  wholly  removed  from  the  case.  Tills  In- 
volves a  new  trial  of  all  that  was  based  upon 
the  error.  The  error  consisted  in  holding 
that  the  contract  was  conclusively  establish- 
ed, and  the  liability  found  was  one  growing 
out  of  the  contract.  If  there  was  no  con- 
tract, there  was  no  liability  as  a  common 
carrier.  The  Question  how  the  horse  was 
shipped — ^whether  under  a  valid  limited  con- 
tract, or  under  a  general  common  carrier's 
liability,  or  under  no  contract  at  all  beyond 
a  mere  bailment — is  still  open,  and  involves 
(or  may  involve)  material  issues  as  to  the 
duty  imposed  upon  the  defendant.  The  in- 
validity of  the  special  contract,  because  of 
which  the  former  order  was  set  aside,  con- 
sisted in  the  time  and  manner  in  which  the 
contract  was  entered  into,  and  not  in  the 
substance  of  the  contract  itself.  The  evi- 
dence not  being  conclusive  that  the  contract 
was  not  made  in  violation  of  Vermont  law, 
and  a  subsequent  ratification  not  having  been 
proved  beyond  question,  it  followed  that  it 
was  error  to  take  the  question  of  the  exist- 
ence of  the  contract  from  the  Jury.  This 
was  all  that  the  former  trial  and  transfer  of 
the  case  settled.  Whether  at  that  trial  a 
verdict  that  the  defendant  was  liable  as 
a  common  carrier  and  for  unlimited  dam- 
ages could  have  been  ordered  and  sustained 
is  a  question  which  has  never  been  decided 
by  or  presented  to  either  court.  The  propo- 
sition presented  was  that  the  evidence  was 
conclusive  in  the  defendant's  favor.  The 
denial  of  this  contention  did  not  establish 
the  antithetical  one  that  the  evidence  was 
conclusive  in  favor  of  the  plaintiffs.  After 
the  former  decision,  the  case  stood  precise- 
ly as  it  would  have  if  at  the  first  trial  the 
presiding  Justice  had  denied  the  defendant's 
motion  for  a  directed  verdict.  Unless  fur- 
ther  proceedings  were  then  had,  the  whole 
trial  would  have  gone  for  nothing.  That  the 
motion  was  granted  In  the  superior  court, 
which  ruling  was  later  set  aside  here,  does 
not  change  the  ultimate  effect  of  what  was 
done.  In  the  end  the  motion  was  denied.  If 
this  had  happened  at  the  trial,  the  cause 
could  then  have  proceeded  to  a  verdict  of 
the  Jury,  in  accordance  with  their  views  of 
the  weight  of  the  evidence.  The  lapse  of 
time  between  making  the  motion  in  the  su- 
perior court  and  its  final  denial  in  this  court 


renders  further  proceedings  with  the  first 
Jury  impracticable,  and  necessitates  a  retrial 
of  the  whole  case. 

The  ruling  at  the  last  trial  assumed  that 
It  had  been  settled  that  the  limited  contract 
was  invalid;  but,  as  before  pointed  out,  all 
that  was  determined  was  that  the  evidence 
was  not  conclusive  that  the  contract  was 
valid.  Its  validity  still  remains  to  be  tried 
on  such  evidence  as  the  parties  may  produce 
and  subject  to  the  legal  rules  laid  down  in 
the  former  decision. 

Exception  sustained.   All  concurred. 


SPRINGER  T.  PULLMAN  CO. 

(Supreme  Court  of  Pennsylvania.     Jan.  2, 
1912.) 

1.  Cabhiers    (i§   418,   S97%*)— Baooage  — 
Cabk  Requibed. 

Where  baggage  is  delivered  into  the  pos- 
session of  a  carrier,  it  becomes  an  Insurer 
against  all  loss,  except  such  as  results  from 
the  act  of  God  or  the  public  enemy,  but  for 
the  loss  of  personal  effects  which  a  passenger 
retains  in  his  own  possession  while  occupying 
a  berth  in  a  sleeping  car  the  carrier  is  only 
liable  for  negligence. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  Sf  1683-1588,  1519-1628;  Dec.  Dig. 
H  413,  397%.*] 

2.  Cabbiers    (!  417*)— SixEPiNO  Cab  Com- 
pany—Loss OF  Pebsonal  Effects. 

Plaintiff,  on  entering  defendant's  car,  plac- 
ed a  grip  containing  valuable  personal  ef- 
fects under  his  berth,  and,  when  he  awakened 
next  morning,  the  grip  was  missing.  When 
he  retired,  the  upper  berth  in  his  section  was 
unoccupied,  but  was  occupied  during  the  night 
by  a  passenger  who  left  the  car  at  an  inter- 
mediate point  while  plaintiff  was  asleep.  There 
was  no  evidence  explaining  how  the  grip  dis- 
appeared, and  the  only  evidence  of  negligence 
wag  that  of  another  passenger  that,  when  he 
boarded  the  train  after  plamtiff  had  retired, 
the  porter  was  on  the  platform,  and  later  dur- 
ing the  night  he  saw  the  porter  in  the  wash- 
room of  the  car.  There  was  no  proof,  how- 
ever, that  while  the  porter  was  absent  bis  post 
was  not  filled  by  the  conductor.  Held  insuffi- 
cient as  a  matter  of  law  to  show  actionable 
negligence. 

[E3d.  Note. — For  other  cases,  see  Carriers. 
Cent.  Dig.  !{  1600-1600;   Dec.  Dig.  {  417.*] 

Appeal  from  Ck>urt  of  Common  Pleas,  Al- 
legheny (bounty. 

Action  by  Carl  Springer  against  the  Pull- 
man Company  to  recover  the  value  of  cer- 
tain personal  baggage  lost  from  a  sleeping 
car  in  transit  Verdict  for  plaintiff  for  $2,- 
000,  and  defendant  appeals.    Reversed. 

Argued  before  FELL,  O.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  B3LKIN,  S5TEW- 
ART,  and  MOSCHZISKER,  JJ. 

Richard  H.  Hawkins  and  Howard  T.  Wil- 
coxon,  for  appellant.  Churchill  B.  Mehard, 
W.  H.  Falls,  and  Samuel  S.  Mehard,  for  ap- 
pellee. 

STEWART,  J.  The  damages  here  aoagtat 
to  be  recovered  are  not  for  loss  of  baggage 
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which  the  passenger  had  Intrusted  for  trans- 
portation to  the  carrier's  exclnslye  posses- 
sion, bat  for  the  loss  of  personal  effects 
which  the  passenger  retained  in  his  own  pos- 
session while  occupying  a  place  in  the  sleep- 
ing car.  The  distinction  with  respect  to  the 
carrier's  liability  In  the  two  cases  is  well  es- 
tablished. 

[1]  In  the  one  where  the  baggage  is  deliv- 
ered into  the  possession  of  the  carrier,  the 
carrier  becomes  insurer  against  all  loss,  ex- 
cept such  as  results  from  the  act  of  God  or 
the  public  enemy;  in  the  other,  liability 
only  attaches  when  the  loss  is  shown  to 
have  resulted  from  the  carrier's  negligence 
in  failing  to  use  reasonable  care  in  the  pro- 
tection of  the  passenger's  property.  This 
distinction  la  too  familiar  to  require  any  ci- 
tation of  authorities  in  its  support  It  re- 
sults from  this  established  rule  of  law  that 
mere  proof  of  loss  of  baggage  which  is  tak- 
en by  a  passenger  into  a  sleeping  car  does 
not  make  out  either  an  absolute  or  prima 
tade  case  of  liability  against  the  car  com- 
t«ny.  Onr  own  case  of  American  Steamship 
Company  y.  Bryan,  83  Pa.  446,  although  the 
action  there  was  against  a  steamship  com- 
pany, wliile  here  it  la  against  a  sleeping  car 
company,  la  quite  as  Illustrative  of  the  prin- 
ciple as  any  of  the  cases  called  to  our  at- 
tention, and  more  authoritative  here  since  it 
is  an  adjudication  of  our  own  court.  In 
that  case  the  claim  was  for  loss  of  personal 
luggage  which  the  passenger  bad  not  in- 
tmsted  to  the  steamship  company,  but  which 
he  had  taken  with  him  into  his  stateroom, 
and  which  had  been  stolen  therefrom.  On 
the  trial  of  the  case  the  jury  was  instructed 
that  the  company,  with  respect  to  this  par- 
ticular luggage,  was  not  responsible  as  com- 
mon carrier — that  is  to  say,  insurer — but 
was  answerable  only  for  negligence;  and 
the  one  question  in  the  case  was  whether  the 
•^mpany  had  exercised  the  ordinary  care 
and  caution  which  it  owed  to  its  passengers. 
This  court  on  review  of  the  case  entered  in- 
to a  full  and  careful  consideration  of  the 
evidence  to  determine  the  one  question 
whether  there  was  any  evidence  of  negli- 
gence— that  is,  want  of  reasonable  care  and 
^lisence — that  warranted  a  submission  to 
the  jury ;  and  the  final  determination  of  the 
<*se  rested  on  that  one  question  alone.  In 
the  latest  New  ^rk  case  on  the  subject- 
Adams  V.  New  Jersey  Steamboat  Co.,  151  N. 
T.  163,  45  N.  B.  369,  34  L.  R.  A.  Hhi,  56  Am. 
SL  Kep.  616— the  court  puts  the  liability 
of  the  steamboat  company  in  such  cases  on 
the  same  footing  with  that  of  the  innkeep- 
'-r.  distinguishing  the  carriage  by  the  steam- 
''Oat  company  from  that  by  sleeping  car,  but 
that  only  gives  greater  emphasis  to  what 
was  decided  in  American  Steamship  Co.  v. 
Bryan,  snpra.  If  in  Pennsylvania  we  apply 
'0  rteamship  companies  a  rule  which  holds 
them  liable  only  for  loss  of  luggage  through 
nwtligence  on  their  part,  for  so  mucb  the 

greater  reason   should   the  rule   apply   to 


slewing  car  companies.    Now  what  are  the 
facts  in  this  case? 

[2]  The  plaintiff,  having  secured  in  New 
York  City  his  transiwrtation  over  the  Penn- 
sylvania Railroad  to  New  Castle,  Pa.,  pur- 
chased a  lower  berth  in  one  of  the  Pullman 
sleeping  cars  which  went  to  make  up  the 
train  on  which  he  proposed  to  traveL  When 
entering  this  car  at  Jersey  City  be  was 
carrying  two  pieces  of  luggage,  a  suit  case 
and  a  satchel.  The  latter  contained  person- 
al jewelry  which  he  valued  at  $2,203,  and 
wearing  apparel  of  the  value  of  |6S.50. 
Both  pieces  of  Itiggage  he  gave  to  the  porter, 
who  placed  the  suit  case  underneath  the 
seat  occupied  by  the  plaintiff,  and  the  satchel 
on  the  seat,  because  too  large  for  the  space 
under  the  seat  Plaintiff  retired  about  the 
time  the  train  reached  Trenton.  Before  re- 
tiring,  he  opened  and  examined  the  satchel, 
found  its  contents  safe  and  undisturbed,  and 
then  placed  it  nnder  the  berth  as  far  as  it 
would  go.  Its  slse  preventing  it  going  en- 
tirely under  the  seat,  he  left  It  protruding 
in  the  aisle;  but  to  what  extent  does  not 
appear.  Plaintiff  testified  that  he  soon 
thereafter  fell  asleep,  and  remained  asleep 
tmtil  the  train  next  morning  was  approach- 
ing Greensburg,  when  he  arose  to  find  that 
the  satchel  was  missing.  Having  been  con- 
tinuously asleep,  he  knew  nothing  as  to  oc- 
currences during  the  night  When  he  re- 
tired at  Tronton,  the  upper  berth  in  bis  sec- 
tion was  unoccupied,  and  not  made  up.  He 
was  informed  the  next  morning  by  the  por- 
ter that  this  Iiad  been  occupied  by  a  passen- 
ger who  must  have  got  aboard  at  an  inter- 
mediate point  after  plaintiff  bad  gone  to 
Bleep,  and  who  had  evidently  left  the  car  at 
an  intermediate  point  while  plaintiff  was 
asleep;  for  it  was  unoccupied  when  plaintiff 
awaked.  Diligent  but  imrewarded  search 
was  made  for  the  satchel  through  the  entire 
car;  all  the  baggage  in  the  car  undergoing 
examination.  Plaintiff  himself  testified  to 
no  fact  or  circumstance  which  could  in  the 
remotest  way  explain  the  disappearance  of 
the  satcheL  If  the  case  rested  on  his  testi- 
mony alone,  it  could  hardly  be  contended 
that  there  was  sufficient  evidence  of  negli- 
gence to  warrant  a  submission  to  the  jury, 
except  as  we  were  to  apply  the  rule  of  res 
ipsa  loquitur,  which,  in  effect  would  be  to 
bold  the  company  an  insurer  against  theft. 
From  his  own  testimony  it  appears  that  the 
company  adopted  the  same  precaution 
against  loss  of  luggage  which  like  companies 
everywhere  adopt  It  had  placed  in  charge 
of  the  car  a  conductor  and  a  porter  whose 
duty  it  was  to  be  watchful  and  vigilant. 
The  testimony  of  plaintiff  does  not  suggest 
a  suspicion  that  either  of  these  appropriated 
the  satchel,  nor  for  that  matter  does  any 
of  the  evidence,  nor  does  plaintitTs  own  tes- 
timony, involve  either  In  any  negligence 
whatever. 

On  this  branch  of  the  case  we  have  the 
testimony  of  a  single  witness.    When  the 
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train  reached  Pbiladelphla,  a  Mr.  PatterBon, 
an  acquaintance  of  plaintiff,  became  a  fel- 
low passenger,  occupying  the  berth  immedi- 
ately opposite  the  plalntlfTs.  It  Is  the  testi- 
mony of  this  witness  that  Is  relied  upon  as 
showing  negligence  on  the  part  of  the  porter. 
His  testimony  adds  nothing  by  way  of  ex- 
plaining how  or  in  what  manner  the  satchel 
disappeared.  The  sole  purpose  for  which  it 
was  offered  was  to  show  that  the  porter  had 
not  been  continuously  and  uninterruptedly 
In  the  aisle  of  the  car  or  some  corresponding 
position  where  he  could  hare  had  a  view  of 
the  car  from  the  one  end  to  the  other  be- 
tween Jersey  City  and  Greensburg.  The  wit- 
ness testified  that  when  he  boarded  the  train 
at  Philadelphia,  as  he  recalled  the  circum- 
stances, he  gave  his  grip  to  the  porter,  who 
was  then  on  the  platform.  He  was  asked  If 
he  bad  any  recollection  of  seeing  the  porter 
elsewhere  during  the  night,  and  he  replied: 
f'Why,  I  believe  in  the  washroom."  This 
question  followed:  "Do  you  remember  seeing 
him  more  than  once?"  The  answer  was: 
"No;  I  do  not"  Outside  this  testimony 
there  is  absolutely  nothing  In  the  case  upon 
which  a  charge  of  negligence  could  rest. 
The  evidence  that  in  the  morning  the  pas- 
senger's shoes  were  found  to  have  been  pol- 
ished during  the  night  does  not  connect  the 
porter  with  the  polishing,  and  If  it  did,  it 
falls  to  show  that,  when  he  polished  them, 
he  was  not  in  a  place  where  he  could  have 
had  a  full  vtew  of  the  car.  Were  we  to  con- 
cede, which  we  cannot,  that  reasonable  care 
and  vigilance  to  protect  against  loss  of  bag- 
gage requires  that  the  porter  should  through- 
out the  entire  route  be  standing  as  sentry  in 
the  aisle  of  the  car,  or  constantly  moving 
back  and  forward  through  the  car  as  guard 
or  watchman,  even  then  the  testimony  of  Mr. 
Patterson  would  be  insufficient  to  establish 
negligence.  The  negligent  act  relied  on  must 
have  some  relation  to  the  loss,  and  it  must 
appear  to  have  been  the  proximate  cause. 
Was  the  Jury  to  be  left  to  infer  that  plain- 
tiff's satchel  was  stolen  while  the  porter  was 
on  the  platform  at  Philadelphia  admitting 
passengers  to  the  car,  or  to  Infer  that  it  was 
stolen  while  he  was  in  the  washroom?  The 
length  of  time  the  porter  was  in  either  place 
dose  not  appear.  For  all  that  does  appear, 
it  may  have  been  but  momentarily.  Not 
only  so;  but,  as  against  an  Intruder,  it  n^as 
quite  as  much  a  protection  to  passengers 
for  the  porter  to  be  on  the  platform  with  the 
rear  door  of  the  car  fastened,  as  it  would  be 
were  he  in  the  car.  If  the  rear  door  were 
unlocked  when  this  occurred,  it  was  for  the 
plaintiff  to  show  the  fact  Plaintiff  testified 
that  besides  the  porter  there  was  a  Pullman 
conductor  on  the  car.  Was  the  Jury  to  be 
left  to  infer  that,  while  the  porter  was  on 
the  platform  or  in  the  washroom,  no  em- 
ployfi  of  the  company  was  exercising  surveil- 
lance of  the  car?  The  witness  Patterson 
must  bava  encountered  the  conductor  as  well 


as  the  porter.    If  his  testimony  was  intro- 
duced to  show  negligence  because  of  the  por- 
ter being  on  the  platform  when  he  entered 
the  car,  why  was  he  not  Interrogated  as  to 
conditions   inside  the   car   with  respect   to 
watchfulness  and  supervision  when  he  en- 
tered it?    We  may  not  presume  negligence 
on  the  conductor's  part,  and  yet  the  porter 
being  subordinate  to  him,  If  it  were  negli- 
gence In  tlie  porter  to  be  on  the  platform, 
it  would  be  the  conductor's  negligence    in 
permitting  it  except  as  he  took  upon  himself 
the  duty  of  the  porter  within  the  car.    Can 
there  be  any  reasonable  inference  from  the 
evidence  that  he  did  not  do  so?    In  the  case 
of  American  Steamship  Co.  v.  Bryan,  supra, 
the  facts  which  were  adjudged  sufficient  to 
warrant  a  submission  of  the  question  of  neg- 
ligence were  much  stronger  than  we  bave 
here,  and  yet  two  of  the  Judges  dissented 
from  the  decision  of  the  court    In  that  case 
It  was  shown  that  under  the  rules  of  the 
company,  a  watch  was  kept  during  the  night 
in  the  saloon  of  the  boat  by  the  stewards  or 
waiters  taking  turns.    To  secure  their  vigi- 
lance, they  were  required  to  report  every  hour 
to  the  officer  on  deck,  and,  of  course,  for  this 
purpose  they  had  to  leave  their  posts.    Ttie 
court  held  that  it  was  a  question  for  the  Jury 
to  say  whether  this  amounted  to  ordinary 
vigilance  which  the  company  owed  the  pas- 
sengers, inasmuch  as  the  watchmen  might  t>e 
expected  to  take  some  time  to  make  such 
report,  "to  loiter  on  their  way,  to  stop  and 
have  a  few  words  with  the  officer  about  the 
weather  and  the  speed  of  the  vessel."      It 
there  appeared  that  on  the  morning  the  lar- 
ceny was  committed  the  steward  had  stopped 
on  his  way  at  the  cook's  galley,  and  there 
drank  a  cup  of  coffee.     "There  was  ample 
time  in  the  interval   as  the  fact  showed," 
says  Mr.  Justice  Sharswood,  in  his  opinion, 
"for   some  one  to  enter  the  staterooua    of 
the  plaintiff  and  other  passengers  and   car- 
ry off  several  valises."     Was  this  ordinary 
and  proper  diligence?  he  inquires;  could  not 
some  other  mode  have  been  adopted  of  watch- 
ing  the   watchmen   than  this  which    might 
leave  the  saloon  entirely  unguarded  at  con- 
siderable intervals?    No  such  questions  arose 
in  this  case.     Not  only  was  there  no    evi- 
dence here  as  to  the  length  of  time  the  porter 
was  absent  from  his  post,  or  that  when   ab- 
sent his  post  was  not  filled  by  another,    but 
no  question  was  made  as  to  the  rules,  regu- 
lations, and  requirements  of  the  company  t>e- 
Ing  entirely  sufficient  to  meet  the  require- 
ments of  ordinary  care.    The  only  n^ligenoe 
asserted  was  that  of  the  porter  in  having 
been  seen  once  in  the  washroom  and  on<.-e 
when  the  car  was  at  rest  upon  the  platform. 
In  view  of  all  the  facts  of  the  case,    it 
seems  impossible  that  the  theft  for  theft    it 
undoubtedly  was,  was  committed  by  an   in- 
truder.    The  person  who  took  the  satchel 
must  have  been  either  a  passenger  or  an  em- 
ployA.    It  could  hardly  have  been  one  of  the 
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latter  class,  sinc^  their  attention  liad  not 
been  called  tn  any  way  to  tbe  fact  that  the 
satchel  contained  valnables  of  any  sort 
Why  should  one  of  them  without  opportunity 
of  knowing  the  contents  select  for  plunder 
the  one  satchel  In  the  room  that  carried  such 
rich  treasure?  We  may  assume  from  the 
Dunsual  value  of  its  contents  that  this  satchel 
was  the  richest,  and,  so  far  as  appears,  it 
was  the  only  one  disturbed.  The  evidence 
affords  a  more  reasonable  explanation.  It 
does  not  appear  how  many  passengers  left 
that  car  that  night  at  the  Intermediate  stop- 
ping places;  but  the  evidence  shows  that 
some  did.  To  any  one  so  leaving  the  car  the 
plaintiff's  satchel  was  exposed,  since  It  pro- 
truded into  the  alslfc  Certainly  such  a  one 
bad  larger  opportunity  to  talce  the  satchel, 
and  escape  with  it  undetected  than  any  pas- 
senger who  remained  in  the  car,  or  any  serv- 
ant; and  the  evidence  to  our  mind  makes 
it  most  likely  that  it  was  taken  in  this  way. 
If  it  was  so  taken,  will  it  be  contended  that 
that  was  an  occurrence  which  ordinary  vigi- 
lance on  the  part  of  tbe  company  would  have 
lurevented?  To  so  hold  would  be  to  impose 
on  the  company  tbe  duty  of  seeing  that  no 
passengers  left  the  car  with  any  baggage  ex- 
cept his  own,  which  again  would  be  virtually 
making  the  carrier  an  insurer,  besides  sub- 
jecting the  passengers  to  a  scrutiny  and  sur- 
veillance which  the  ordinary  traveler  would 
bare  a  right  to  resent.  We  cannot  think 
that  tbe  ordinary  care  exacted  of  tbe  carrier 
requires  any  such  officious  Interference  as 
this.  On  the  whole,  we  are  of  opinion  that 
tbe  evidence  of  negligence  as  the  proximate 
cause  of  tbe  plaintiff's  loss  was  not  suffi- 
cient to  warrant  a  submission  of  tbe  case  to 
the  Jury.  As  the  case  was  submitted  the 
]nry  was  left  to  conjecture  that  which  tbe 
plaintiff  was  required  to  prove.  This  being 
OUT  conclusion.  It  is  unnecessary  to  consider 
and  decide  tbe  several  other  questions  which 
bare  been  raised.  The  second  specification 
of  error  complains  of  the  refusal  of  the  court 
to  enter  Judgment  non  obstante. 

This  assignment  is  sustained,  and  tbe  Judg- 
ment is  accordingly  reversed. 


GliBW  T.  PTPTSBtTRGH  KT8.  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1912.) 

Masteb  Airs  Sebvart  (|  222*)— Irjubies  to 
ScBVAirr— AsstrirPTioif  of  Bisk— Obdkbs  or 
Pbihcipal— BVIDBNCB. 

In  an  action  by  a  servant  for  personal  in- 
juries, evidence  showing  that  plaintiff,  a  motor- 
oan  in  defendant's  employ,  on  the  day  of  the 
•ccident,  was  instructed  to  run  his  car  loaded 
vitfa  old  wheels  oyer  a  certain  track  which 
«as  out  of  repair,  that  on  suKgestlon  that  it 
voald  be  dangerous  so  to  do  be  was  told  by 
tbe  mperintendent  that  he  should  do  as  he 
vas  oraered.  or  he  would  "learn  what  would 
bappen  to  buB,"  and  that  the  track  separated 


whereby  be  was  injured.  Justifies  a  verdict  for 
plaintiff. 

[Ed.  Note.— For  other  cases,  gee  Master  and 
Servant,  Cent  Dig.  H  64&-661;  Dec.  Dig.  S 
222.*] 

Apijteal  from  Court  of  Common  Pleas, 
Washington  County. 

Action  by  Thomas  Olew  against  tbe  Pitts- 
burgh Bailways  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Tbe  facts  appear  in  the  following  opinlob 
by  McHvaine,  P.  J.,  overruling  motion  for 
Judgment  non  obstante  veredicto: 

"This  motion  raises  but  a  single  questioil, 
and  that  is,  Did  the  court  err  in  refusing 
the  defendant's  request  to  give  tbe  Jury  bind- 
ing instructions  to  find  in  its  favor? 

"The  plaintiff  was  an  employe  of  the  de- 
fendant company.  He  was  a  motorman  en- 
gaged to  run  a  freight  motor  car  whenever 
and  wherever  directed  by  the  superintendent 
of  the  department  in  which  he  was  employ- 
ed. The  defendant  company  operates  tbe 
street  railways  in  the  city  of  Pittsburgh  and 
tbe  neighboring  JMroughs,  and  the  internir- 
ban  cars  that  run  into  Washington  county. 
It  has  a  department  known  as  the  supply  de- 
partment, with  a  store  at  Homewood.  J.  A. 
Laughlin  is  tbe  superintendent  of  that  de- 
partment, and  has  entire  control  of  it  In 
bis  department  he  has  three  motor  freight 
cars,  which  he  uses  in  distributing  the  sup- 
plies which  he  keeps  in  his  store  to  the  dif- 
ferent points  on  the  defendant's  system  at 
which  they  may  be  needed.  As  the  calls  for 
supplies  come  at  irregular  intervals  bud 
whenever  needed,  the  services  of  the  plain- 
tiff in  running  the  motor  car  are  rendered 
upon  the  express  order  of  the  superintendent, 
and  he  comes  and  goes  as  the  superintendent 
directs.  On  tbe  5th  day  of  May,  190&,  the 
plaintiff  was  sent  out  with  his  motor  car 
from  the  Homewood  store  for  tbe  purpose  of 
getting  some  old  car  wheels  at  Bankin  sta- 
tion, and  also  of  getting  a  gondola  load  of 
coal  at  Glenwood  station,  the  gondola  car 
when  loaded  with  coal  to  be  attached  to  the 
freight  motor  car.  While  at  Glenwood  sta- 
tion he  was  called  by  telephone  by  the 
store  at  Homewood,  and  the  superintendent 
through  his  assistant  directed  him,  after  be 
had  gotten  his  load  as  ordered  tn  the  morn- 
ing, to  proceed  to  Braddock  avenue  in  Turtle 
Creek  borough,  go  along  that  avenue  to  tine 
factory  of  the  Westingbouse  Air  Brake  Com- 
pany, and  there  get  certain  castings,  and 
then  return  with  bis  load  to  Homewood. 
The  railway  tracks  on  Braddock  avenue  were 
out  of  repair,  and  tbe  plaintiff  when  talking 
over  tbe  phone  to  tbe  store  at  Homewood 
suggested  this  fact  to  the  superintendent  or 
his  representative,  and  said  it  would  be  dan- 
gerous to  run  tbe  kind  of  a  load  that  he  wag 
hauling  over  those  tracks,  when  be  was  told, 
as  he  claims,  that  he  should  proceed  to  do 
as  ordered,  or  he  would  learn  in  the  mom- 
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Ing  what  wonid  happen  him.    He  carried  out 

the  directions  of  his  superintendent,  loaded 
the  old  car  wheels  at  Rankin  station  into  the 
box  car,  and  took  the  loaded  gondola  of  coal 
hooked  to  his  freight  car,  and  started  for 
Braddock  avenue  for  the  purpose  of  getting 
the  castings  as  directed.  When  on  Braddock 
avenue,  as  he  alleges,  the  track  separated, 
and  allowed  his  gondola  car,  which  was  nm- 
nlng  In  front,  to  drop  down  and  break  an 
axle,  and  this  sudden  stop  of  the  gondola  car 
caused  a  shock  to  the  freight  motor  car 
which  was  running  behind  it,  and  this  shock 
displaced  the  old  car  wheels  and  caused  one 
of  them  to  fall  on  the  plaintiff's  foot  and  in- 
jure it.  He  alleged  at  the  trial  that  the 
negligence  of  the  company  in  not  keeping 
their  tracks  in  repair  was  the  proximate 
cause  of  the  injury  to  his  foot  No  defense 
was  made  by  the  defendant  company  as  to 
the  charge  th^t  it  was  negligent  in  not  keep- 
ing its  tracks  on  Braddock  avenue  In  proper 
repair.  They  rested  their  whole  defense  on 
what  they  claimed  was  the  contributory  neg- 
ligence of  the  plaintifT  In  running  his  car 
over  tracks  which  he  himself  knew  were 
dangerous;  and  at  the  close  of  the  testimony 
their  request  to  the  court  was  to  charge  the 
jury  as  a  matter  of  law  that  the  plaintifT 
was  guilty  of  contributory  negligence  In  run- 
ning his  car  over  Braddock  avenue  with  the 
knowledge  he  had  of  its  condition,  and  that 
their  verdict  should  be  for  the  defendant 
company  on  that  account  The  refusal  to  so 
charge  and  leaving  the  question  of  whether 
or  not  the  plaintiff  was  guilty  of  contribu- 
tory negligence  to  the  Jury  is  the  matter  that 
now  is  complained  of. 

"In  arguing  this  case  the  counsel  for  the 
defendant  stated  expressly  that  the  tracks 
on  Braddock  avenue  were  out  of  repair,  and 
they  had  no  defense  to  make  against  the 
plaintiff's  charge  that  they  were  negligent  in 
this  regard.  They  claimed,  however,  that, 
the  plaintiff  having  himself  said  in  his  con- 
versation over  the  telephone  to  bis  superin- 
tendent that  it  would  be  dangerous  to  run 
his  cars  over  that  track  and  then  afterwards 
having  done  it  this  was  negligence  on  his 
part,  and  the  court  should  have  found  aa  a 
matter  of  law  that  it  was  negligence. 

"Now,  there  can  be  no  dispute  about  the 
rules,  first,  that  an  employe  of  a  railway 
company,  such  as  the  defendant  assumes  all 
the  risks  that  are  Incident  to  the  business  in 
which  he  is  engaged;  second,  that  where  he 
knows  of  a  dangerous  condition  In  the  tracks 
of  the  company,  and  voluntarily  runs  his  car 
over  the  dangerous  tracks,  he  assumes  all 
the  risks  of  doing  so,  unless  the  danger  Is 
80  slight  or  the  risk  so  little  that  a  man  of 
ordinary  prudence  would  have  assumed  it. 
But  these  general  rules  to  which  we  have 
Just  referred  have  their  limitations.  First, 
if  the  defects  grow  out  of  a  want  of  ordinary 
care  and  vigilance  on  the  part  of  the  rail- 


road company  in  providing  or  maintaining  a 
reasonably  safe  track,  and  are  not  so  serious 
but  that  with  care  and  prudence  the  track 
may  he  safely  used,  and  at  the  request  of 
the  master  the  servant  contlnuea  to  use  them 
and  is  Injured,  notwithstanding  the  exerci.se 
of  care  and  prudence,  he  may  hold  the  mas- 
ter liable. .  Again,  if  the  servant  suggests  the 
danger  and  the  master  says  or  does  that 
which  leads  the  servant  to  believe  that  his 
fears  are  not  well  founded,  and  that  the  mas- 
ter's Judgment  is  that,  notwithstanding  the 
defect  the  tracks  can  be  safely  used,   the 
servant  has  a  right  to  rely  upon  the  superior 
Judgment  of  his  master,  and,  if  he  does  and 
Injury  happens,  the  master  is  liable,  notwith- 
standing the  servant's  previous  knowledge  of 
the  defect    Now,  applying  these  limitations 
to  the  general  rule  to  the  facts  in  this  case, 
it  appears  to  us  that  it  clearly  raised  a  ques- 
tion of  fact  for  the  determination  of   the 
jury.    It  Is  true  that  the  plaintiff  said  on 
cross-examination   that   he   knew   that    the 
Braddock  avenue  tracks  were  in  a  dangerous 
condition,  and  that  he  protested  against  run- 
ning his  cars  loaded  as  they  were  over  those 
tracks,  but  he  alleges  that  the  superintendent 
or  his  representative  Insisted  on  his  doing 
it,  and  added  that  he  knew  what  would  hap- 
pen if  he  would  disobey  these  orders.    Now, 
what  is  the  proper   construction  to  l>e  put 
upon     this     conversation?     The    defendant 
claims  that  the  proper  construction  is  that 
the  plaintiff  knew  of  the  dangerous  situation, 
and  that  he  took  the  language  of  the  super- 
inteudent  or  his  representative  to  be  a  tlireat 
that  he  would  be  discharged  if  he  did  not 
run  over  the  dangerous  track,  and  that  rath- 
er than  lose  his  Job  he  risked  being  injured 
as  he  was.    The  plalntUTs  contention   wan 
that  his  conversation  simply  meant  ttiat  the 
Braddock  avenue  track  was  out  of  repair, 
but  that  the  superintendent  thought  it  was 
not  necessarily  dangerous  to  run  over,  as  the 
company  at  that   time  was  running'  many 
trains  a  day  over  it  of  heavy  Interurban 
cars,  and  that  there  had  no  accident  happen- 
ed, and  it  would  be  as  safe  to  run  the  plain- 
tiff's cars  over  it  as  it  was  to  run  these 
heavy  cars,   and  that  the  plaintiff  had    a 
right  to  infer  from  what  the  superintendent 
said  that  he  believed  that  he,  by  exercising 
care,  could  safely  do  what  he  was  ordered 
to  do,  and  that  he  would  not  have  said  what 
he  did  had  he  thought  he  was  placing  an  ex- 
tra hazardous  risk   upon  the  plaintiff,    and 
after  having  had  this  conversation  with   his 
superintendent  that  he  concluded  he  would 
do  the  best  he  could,  never  thinking  that  he 
would  be  injured  as  he  was,  and  that  what 
happened  to  him  was  not  what  he  expected. 
Under  these  contentions,  it  struck  us  at  the 
trial,   and  does  yet,   that  the  court  would 
have  erred  had  it  said  as  a  matter  of  law 
that  the  plaintiff  was  guilty  of  contributory 
negligence.    The  fact  that  the  person  injured 
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was  aware  of  the  danger  is  not  auffldent  to 
render  him  guilty  of  contributory  negligence 
as  a  matter  of  law,  but  the  question  should 
be  submitted  to  the  Jury.'    29  Cyc.  640. 

"Again,  it  is  clear  from  the  testimony,  as 
we  view  it,  that  the  plaintiff  did  not  vol- 
untarily run  bis  car  over  this  dangerous 
track.  He  did  it  upon  the  order  of  the  su- 
perhitendent  of  the  department  in  which  he 
was  working — the  rice  principal  of  the  de- 
fendant— and  the  Jury  was  the  proper  tri- 
bunal to  say  whether  he  had  a  right  by  that 
order  to  infer  that  the  superintendent  thought 
he  could  safely  pass  over  the  tracks,  and, 
if  that  inference  was  justifiable,  to  also  say 
that  the  plaintiff  as  employ^  trusted  to  the 
judgment  of  his  superior.  If  that  were  the 
case,  then  the  true  rule  would  be  that  laid 
down  by  Mr.  Justice  Mestrezat  in  Williams 
V.  Oark,  204  Pa.  416,  54  Atl.  315,  which  we 
gave  to  the  jury  for  their  guidance  and 
which  reads  as  follows:  'We  think  the  facts 
in  this  case  bring  it  within  the  well-recog- 
nized rules  laid  down  in  the  text-books  and 
in  our  own  decisions.  The  true  rule  In  this 
iiiiie,  as  In  all  other  cases,  is  that.  If  the 
master  gives  the  servant  to  understand  that 
he  does  not  consider  the  risk  one  which  a 
prudent  person  should  refuse  to  undertake, 
the  servant  has  a  right  to  rely  upon  his 
master's  judgement,  unless  bis  own  is  so 
clearly  opposed  thereto  that,  in  fact,  he  does 
not  rely  upon  bis  master's  opinion.  A  serv- 
ant Is  not  called  upon  to  set  up  his  own  un- 
aided judgment  against  that  of  his  superiors, 
and  he  may  rely  upon  their  advice  and  stUl 
more  upon  their  orders,  notwithstanding 
many  misgivings  of  his  own.  The  servant's 
dependent  and  Inferior  position  is  to  be  taken 
into  consideration;  and  If  the  master  gives 
biffl  positive  orders  to  go  on  with  the  work, 
under  perilous  circumstances,  the  servant 
may  recover  for  an  injury  thus  Incurred,  If 
the  work  was  not  inevitably  and  Imminently 
dangerous.' 

"We  recognize  the  fact  that  this  is  a  close 
question,  but  we  have  always  in  cases  of 
this  kind  resolved  the  doubt  In  favor  of 
a  trial  by  Jury,  rather  than  by  the  Judge; 
and  whether  or  not  Thomas  Olew,  the  plaln- 
tut,  under  all  the  circumstances  which  led 
np  to  his  running  his  cars  over  Braddock 
avenue,  exercised  ordinary  care,  under  these 
circumstances,  was  a  question  of  fact,  and 
in  our  opinion  it  would  have  been  error  on 
the  part  of  the  court  to  say  as  a  matter  of 
law  he  was  guilty  of  contributory  negligence 
is  doing  what  he  did,  and  the  motion  for 
jndgmoit  n.  o.  v.  must  therefore  be  over- 
ruled. 

'And  now,  January  17,  1911,  this  motion 
came  on  to  be  heard,  and  was  argued  by 
(oonsel,  whereupon,  upon  due  consideration, 
it  is  ordered,  adjudged,  and  decreed  that 
tbe  motfon  be  overruled,  and  judgment  be 
entered  for  the  plaintiff  on  the  verdict  of 
the  Jury." 


Argued  before  FELL,  C.  J.,  and  BBOWN, 
MESTREZAT,  POTTER,  ELKIN,  MOSCH- 
ZISKER,  and  STEWART,  JJ. 

B.  W.  Irwin  and  Jas.  A.  Wiley,  for  ap- 
pellant W.  S.  Maxey  and  James  M.  Clark, 
for  appellee. 

PER  CURIAM.  The  judgment  is  aflflrmed 
on  the  opinion  of  the  learned  president  judge 
of  the  common  pleas. 


SULZNER  V.  CAPPEAU-LEMLET  &  MILL- 
ER CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1912.) 

L   CONTBACTB     (§    95*)— VALIDITT— "DURESS." 

While  under  both  the  civU  and  common 
law  threats  did  not  constitote  duress  unless 
they  were  of  such  a  character  as  to  induce  a 
well  grounded  fear  In  tbe  mind  of  a  firm  and 
courageous  man,  the  rule  now  is  that  any  con- 
tract produced  by  actual  intimidation  is  void 
whether  arising  from  or  resulting  merely  from 
personal  infirmity  or  from  circumstances  which 
might  produce  a  like  effect  on  persons  of  ordi- 
nary firmness. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  If  431-440;   Dec.  Dig.  {  95.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  3,  pp.  2268-2278;   voL  8,  p.  7645.] 

2.  CONTBA'CTS      (I     95*)  —  DXIBKSS  —  Passu  MP - 

noNS. 

A  person  is  supposed  to  possess  ordinary 
firmness,  and  not  to  be  subject  to  duress,  im- 
less  it  is  shown  that,  by  reason  of  age  or  other 
sufficient  cause,  he  is  weak  or  infirm. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  !§  431-440;  Dec.  Dig.  §  95.*] 

3.  CoNTBAOTS  (S  95*)  — "DuBKss"— TnaiATs 
or  Pbosecution. 

Ordinarily,  when  no  proceedings  have  been 
commenced,  threats  of  arrest,  prosecution,  or 
imprisonment  do  not  constitute  legal  duress  to 
avoid  a  contract,  unless  the  threats  are  made 
under  such  circumstances  as  to  excite  fear  of 
imminent  and  immediate  imprisonment 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  §§  431-440;  Dec.  Dig.  {  95.*] 

4.  CoBPOBATiOHS  (S  114*)— Stock— Tbansfeb 

— DUBKSS. 

That  plaintiff  assigned  certain  corporate 
stock  to  defendants  because  of  their  threats 
to  procure  the  arrest  of  plaintiff's  son,  plain- 
tiff having  been  afforded  ample  time  in  which 
to  consult  an  attorney,  did  not  constitute  such 
duress  as  would  avoid  the  transfer. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  §S  466,  470-478;  Dec.  Dig.  { 
114.*] 

6.   JODOMENT    (I    199*)— JunOMEWT    NOK    OB- 
STANTE VEBEDICTO— pBEBEQUISrrES. 

Where  defendant  made  no  request  for 
binding  instructions  and  no  question  of  law  was 
reserved.  Act  April  22,  1905  (P.  L.  280),  did 
not  authorize  the  entry  of  a  judgment  non 
obstante  veredicto  for  defendant  on  the  whole 
record  on  vacation  of  tbe  verdict  for  plaintiff. 
[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  U  367-375;    Dec.  Dig.  >  199.*] 

6.  Appeal  and   Ebbob    (|  1175*)  —  Assign- 
uENTs  or  Ebbob— Final  Judouent. 

In  tbe  absence  of  an  assignment  of  error 
complaining  of  the  judgment  for  plaintiff  ap- 
pealed from,  the  final  judgment  on  reversal 
would  not  be  rendered  in  favor  of  defendant. 


■Forotharf 
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thongh  plaintiff  had  produced  no  eTidence  snf- 
ficlent  to  sustain  its  yerdict. 

[Ed.  Note. — For  otlier  cases,  see  Appeal  and 
Error,  Cent.  Di(.  ff  4578-4587;  Dec.  Dig.  i 
1175.»] 

Appeal  from  Court  of  Common  Fleas,  Alle- 
gtaeny  County. 

Replevin  to  recover  certificate  of  atoclc  by 
Joseph  F.  Sulzner  against  tbe  Cappeau-Lem- 
ley  &  Miller  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Reversed. 

The  court  charged  in  part  as  follows: 

"The  plaintiff  alleges,  and  he  must  prove 
his  allegations  to  yon  by  the  weight  of  the 
evidence,  that  he  was  induced  to  execute 
these  papers  by  what  is  known  as  duress. 
He  alleges  that  tbe  defendants,  or  their  at- 
torney, threatened  him  that  his  son  would 
be  sent  to  the  penitentiary,  that  he  was  not 
in  good  health,  and  that  he  became  bewilder- 
ed and  did  not  really  know  what  he  was  do- 
ing when  he  signed  these  papers.  Now,  as 
I  said  to  yon  before,  the  burden  is  upon  him 
to  establish  that  proposition,  and  if  be  has 
established  that  he  was  practically  compell- 
ed to  sign  these  papers  by  threats  to  send 
bis  son  to  the  penitentiary,  and  that  threat 
was  such  as  would  have  operated  upon  the 
mind  of  an  ordinary  person  so  far  as  for  the 
time  being  to  unsettle  him,  then  you  can 
find  that  tbe  contract,  which  these  papers 
indicate,  was  not  the  contract  of  Joseph  F. 
Sulzner,  made  freely  and  voluntarily.  If 
that  be  true,  your  verdict  ought  to  be  for  the 
plaintiff.  So  that  is  the  crucial  question  for 
you  to  determine. 

"If  you  find,  on  the  other  hand,  that  he 
did  not  enter  Into  this  contract  voluntarily, 
but  that  he  acted  under  duress,  a  threat  to 
prosecute  his  son  and  cause  his  Imprison- 
ment, and  that  that  was  done  In  order  to 
force  it  out  of  the  hands  of  the  plaintiff, 
then  yonr  verdict  should  I>e  for  the  plain- 
tiff." 

Argued  before  VWLlj,  0.  X,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

Charles  A.  O'Brien,  for  appellant  Harvey 
A.  Miller  and  U.  O.  Vogan,  for  appellee. 

MOSCHZISKER,  J.  Tbe  plaintiff  d^Kwit 
«d  a  certificate  for  2,500  shares  of  the  stock 
of  a  mining  company  with  the  defendants 
for  tbe  purpose  of  sale.  'A  few  days  later  a 
meeting  took  place  at  the  office  of  the  de- 
fendants in  relation  to  this  sale,  and  certain 
other  persons  appeared  and  claimed  to  be 
purchasers  of  portions  of  the  stock  through 
a  son  of  the  plaintiff  and  another  man  who 
they  asserted  acted-  aa  his  agents.  The 
plaintiff  recognised  these  claims,  accepted 
in  cash  wliat  the  alleged  purchasers  declared 
to  be  the  unpaid  balance  due,  signed  a  re- 
ceipt for  the  purchase  money,  and  executed 
appropriate  papers  to  carry  out  a  proper  di- 
vision  and  transfer  of  tbe  stock.     Subse- 


quently he  instituted  this  action  of  replevin 
to  recover  the  certificate  for  the  stock  in 
question.  At  the  trial  of  the  cause  tbe  plain- 
tiff did  not  deny  the  Identity  of  the  papers 
executed  by  him,  but  asserted  that  they  were 
obtained  by  duress.  This  issue  was  submit- 
ted to  the  Jury,  and  tbey  found  a  verdict  in 
favor  of  the  plaintiff  for  tbe  value  of  the 
stock,  judgment  was  entered  thereon,  and 
the  defendant  has  appealed. 

The  appellant  states  the  questions  involved 
to  be:  (1)  Was  the  charge  of  the  court  cor- 
rect and  adequate  on  the  question  of  duress? 
(2)  Was  the  plaintiff  entitled  to  recover  on 
the  whole  evidence  In  the  case?  We  shall 
consider  the  latter  question  before  passing 
uiK>n  the  former. 

There  Is  no  sufficient  testimony  to  show 
that  the  plaintiff  was  either  old  or  Infirm  at 
the  time  of  the  transaction  complained  of. 
The  only  evidence  bearing  upon  that  point 
was  a  statement  by  him  that  a  few  months 
previous  thereto  he  had  been  In  Texas  for 
his  health,  "about  my  nervous  system."    Tbe 
alleged  coercion  was  thns  described  by  tbe 
plaintiff:    "Mr.  Taylor  says,  'Mr.  Sulzner,  are 
you   aware  that  yonr   son  has  sold   1,000 
shares  to  Mr.  Volquarts  of  this  stock?*     I 
says:   'No,  sir;  I  don't  know  anything  about 
it.'     He  says,  'He  has;'    and  he  says  also: 
'Mr.   Kirker  sold  1,000  shares  to  Mr.   Cap- 
peau-Lemley.     George  sold  his  at  19  cents, 
and  Cappeau-Lemley  for  26  cents.'    I  said, 
'I  won't,  stand  for  anything  like  that,  be- 
cause,' I  said,  'they  had  no  business.'   I  said: 
"Why  didn't  yon  tell  me  all  this  before  you 
got  my  stock  here,  because  this  wasn't  tbe 
deal  we  were  to  get  now?    Tou  were  to  give 
me  my  money  for  it.'    And  then  Mr.  Taylor 
says,    'Mr.    Volquarts,    tender   $126   to    Mr. 
Sulzner,  the  balance  of  $190  which  George 
gave   a  check  for  $65  on  account'     'Well, 
now,'  I  said,  'this  is  a  snap  judgment  you  are 
taking  on  me.'    I  says,  'I  don't  Icnow  any- 
thing about  this.'   He  says,  'Well,  here  is  the 
money.'    And  he  says  then,  'Mr.  Lemley,  you 
tender  $260;'  and  be  says:   'I  don't  think  I 
have  that  mnch  in  tbe  office.    I  will  go  In 
and  see.'     And  be  went  in  the  office  and 
brought  out  $260,  and  then  laid  that  down  to 
me.    And  Mr.  l^lor  says,  'Now,  Ux.  Sulz- 
ner, we  have  tendered  yon  tliis  money   for 
2,000  shares ;'  and  he  says,  'Take  that,'  and 
he  had  a  paper  in  bis  band;   and  he  says, 
'We  will  put  your  son  in  the  pen.'    He  says, 
'It  is  either  take  that  or  take  the  consequenc- 
es.'   Then  I  broke  down,  and  started  to  cry. 
I  got  80  bewildered.     •    •     •     After  ttiat 
they  bad  me  so  confused  I  didn't  know  wbat 
I  was  doing.    I  wanted  to  go  home,  and   I 
picked  np  tbe  money,  and  I  says  to  Oeorse, 
I  says:  'George,  yon  are  getting  me  into  all 
kinds  of  trouble.    You  had  no  business  do- 
ing this.'     And  I  took  tbe  money  op  and 
went  home."    Tbe  plaintiff  further  said  tliat 
he  took  the  money  and  signed  tbe  papers 
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*te  aave  my  son  from  being  arrested."  The 
aon  described  tbe  Incident  practically  as 
Us  fatber,  adding:  "Mr.  Taylor  was  walk- 
ing around  there  flashing  the  paper,  going 
to  send  me  to  prison,  send  me  to  the  peni- 
tentiary, •  •  •  and  father  got  all  be- 
wildered and  broke  down,  did  not  know 
what  to  do,  and  he  said,  'Ton've  got  me  into 
tills,  and  I  have  got  to  pay  or  you  wlU  go  to 
prison.'  I  said,  There  Is  notliing  to  It  at 
all.'" 

[1]  Under  both  the  civil  and  common  law, 
threats,  in  order  to  constitute  duress,  Iiad  to 
be  of  "such  a  character  as  to  Induce  a  well- 
grounded  fear  In  the  mind  of  a  firm  and 
courageous  man,"  but  "the  doctrine  which 
is  now  approved  by  the  Judicial  mind,  both 
of  this  country  and  of  England,  is  that  any 
contract  produced  by  actual  Intimidation 
ought  to  be  held  void,  whether  arising  from 
a  result  of  merely  personal  infirmity  or  from 
circumstances  which  might  produce  a  like 
tSect  upon  persona  of  ordinary  firmness." 
Jordan  v.  Elliot,  12  Wkly.  Notes  Gas.  56,  59. 

[2]  A  person  is  supposed  to  possess  ordi- 
nary firmness  unless  it  is  shown  that  by  rea- 
son of  age  or  other  sufficient  cause  he  is 
weak  or  Inlrm.  Union  National  Bank  t. 
Dersham,  16  Wkly.  Notes  Gas.  541.  "The 
ooDstralnt  that  takes  away  free  agency  and 
destroys  the  power  of  wlttiholdlng  assent  to 
a  contract  must  be  one  that  is  Imminent 
and  without  Immediate  means  of  protection, 
and  such  aa  would  operate  upon  the  mind 
of  a  t>er8on  of  reasonable  firmness."  Motz 
T.  Mitchell.  91  Pa.  114,  117. 

[3]  Ordinarily,  when  no  proceedings  have 
been  commenced,  threats  of  arrest,  prosecu- 
tioD,  or  Imprisonment  do  not  constitute  le- 
gal duress  to  avoid  a  contract  Tbe  threats 
most  be  made  under  such  circumstances  that 
tbey  excite  the  fear  of  Imminent  and  imme- 
diate imprisonment.  Moyer  v.  Dodson,  212 
Pa.  344,  61  Atl.  937;  Harmon  v.  Harmon,  61 
Me.  227,  14  Am.  Rep.  656;  Higgins  v.  Brown, 
78  Me.  473,  6  AU.  269 ;  HUbom  v.  Bucknam, 
78  Me.  482,  7  AU.  272,  57  Am.  Rep.  816;  Sle- 
ber  V.  Welden,  17  Neb.  582,  24  N.  W.  215; 
Wilkerson  v.  Hood,  65  Mo.  App.  491;  Rus- 
•eil  V.  McCarty,  45  Ga.  197.  The  deci- 
sion In  Jordan  v.  Elliot,  12  Wkly.  Notes  Gas. 
56,  dted  by  the  appellant,  does  not  control 
tbe  present  case.  There  the  plaintiff,  who 
was  an  Infirm  widow,  77  yeaxs  of  age,  knew 
of  the  defendant,  as  a  man  of  violent  dlsposi- 
Uon.  His  threat  was  to  put  her  son  in  Jail 
before  night,  and  at  the  time  of  the  execu- 
tion of  tbe  papers  she  was  laboring  under 
great  agitation.  This  court  In  Its  opinion 
ttates:  "The  circumstances  which  surround- 
ed the  old  lady,  and  which  induced,  or  which 
rampelled  her,  to  execute  the  paper  In  con- 
troversy, were  of  an  extraordinary  rough, 
impndent,  and  fraudulent  character;"  and, 
further,  that  she  had  a  "conviction  that  she 
*u  dealing  with  a  dangerous  man  whose 


will  It  wonld  not  be  safe  to  resist"  Al- 
though the  English  case  of  Williams  v.  Bay- 
lay,  li.  B.  1  H.  L.  200,  is  referred  to,  the 
law  of  that  case  was  not  adopted  as  neces- 
sary to  the  decision  of  Jordan  v.  Elliot. 
After  citing  it,  we  expressly  stated:  "How 
aptly  these  authorities  bear  on  tbe  case  In 
hand  I  need  not  say,  for  any  one  who  reads 
the  evidence  will  at  once  see  that  Mrs.  El- 
liot was  thoroughly  overcome  by  fear,  pro- 
duced by  the  conduct  of  the  plaintiff,  that 
in  the  execution  of  the  note  in  suit  she  was 
anything  but  a  free  and  voluntary  agent" 

[4]  The  plaintiff  had  been  president  of  the 
mining  company  whose  stock  was  in  contro- 
versy, and  so  far  as  the  evidence  shows  he 
was  a  man  of  ordinary  firmness.  He  himself 
was  not  threatened  with  arrest  at  any  time, 
and,  upon  the  occasion  when  he  signed  the 
contract  which  he  is  endeavoring  to  avoid, 
both  the  plaintiff  and  his  son  were  at  liberty 
to  come  and  go  aa  they  chose,  and  had  am- 
ple time  to  consult  an  attorney,  had  they  so 
desired.  The  evidence  as  presented  was  not 
sufficient  to  sustain  a  finding  that  the  plain- 
tiff's signature  had  been  obtained  by  du- 
ress, and,  had  the  defendant  requested  bind- 
ing instructions,  he  would  have  been  entitled 
thereto,  but  the  record  shows  no  such  re- 
quest or  no  question  of  law  reserved. 

[5,  <]  Under  these  circumstances,  the  de- 
fendant was  not  within  the  act  of  April  22, 
1905  (P.  li.  286),  and  had  no  right  to  judg- 
ment non  obstante  veredicto  upon  tbe  whole 
record;  and,  since  there  Is  no  assignment  of 
error  complaining  of  the  judgment  for  the 
plaintiff,  we  will  not  enter  a  final  Judgment 
the  other  way.  However,  the  charge  of  the 
trial  Judge  was  Inadequate,  in  that  It  did 
not  sufficiently  define  the  applicable  rules  of 
law  as  we  have  stated  them. 

The  last  two  assignments  of  error,  which 
complain  of  the  refusal  to  enter  Judgment 
non  obstante  veredicto,  are  overruled.  The 
first  two,  which  go  to  the  charge,  are  sus- 
tained. The  Judgment  Is  reversed  with  a 
venire  facias  de  novo. 


McDONAIiD  ▼.  KLLSWORTH  COUiIERIBS 
CO. 

(Supreme  Court  of  Pennsylvania.     Jan.  2, 
1912.) 

Master  awd  Sebvant  ({  279*)— Nkqliqbnce 
or  Sebvawt— INJTDBT  TO  Thibo  Pabtt— Ev- 

IDXRCE. 

In  an  action  for  the  death  of  plaintiff's 
husband,  evidence  justifying  a  finding  that  the 
death  was  caused  by  the  negligence  of  one  of 
defendant's  servants  who  released  brakes  on 
loaded  coal  cars,  whereby  they  ran  down  a 
grade  and  struck  other  cars  on  which  he  bad 
notices  that  decedent  was  working,  authorized 
a  verdict  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  ig  973-975,  978-980;  Dec 
Dig.  g  279.*] 
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Appeal  trom  Court  of  Common  Pleas, 
Washington  County. 

Action  by  Zarildla  McDonald  against  the 
Ellsworth  Collieries  Company.  Judgment  for 
plalntlfF,  and  defendant  appeals.     Affirmed. 

The  following  opinion  by  Mcllvalne,  P.  3., 
■overruling  defendant's  motion  for  Judgment 
Hon  obstante  Teredlcto,  states  the  case: 

"In  this  case  the  husband  of  the  plain- 
tiff, Elizabeth  McDonald,  while  working  for 
the  Pennsylvania  Railroad  Company,  was 
injured  by  a  car  running  over  him,  so  that 
lie  died.  The  plaintiff  claims  that  the  death 
of  her  husband  was  caused  by  the  negligence 
of  Angelo  Sylvester,  who  was  an  employ^ 
of  the  Ellsworth  Collieries  Company,  acting 
In  the  line  of  his  duty  at  the  time  he  neg- 
ligently caused  such  injury,  and  that  there- 
fore the  defendant  company  is  liable  to  her 
and  her  children  for  the  pecuniary  loss  they 
sustained  by  reason  of  her  husband's  death. 
Tbe  defendant  company  denied  any  liability 
for  the  act  of  Angelo  Sylvester  for  the  rea- 
son that  at  the  time  be  performed  the  act 
complained  of  he  was  acting  as  a  volunteer 
for  the  Pennsylvania  Railroad  Company,  and 
at  the  suggestion  of  the  railroad  employ^ 
who  was  injured.  There  is  no  doubt  that  An- 
gelo Sylvester  was  on  the  pay  roll  of  the 
Ellsworth  Collieries  Company,  and  that  he 
performed  the  duty  of  trimming  coal  cars 
that  bad  been  loaded  at  their  tipple,  and, 
after  having  trimmed  them,  of  seeing  that 
they  were  moved  down  to  the  point  on  the 
Biding  where  the  railroad  company  took  them 
for  transportation.  As  to  the  manner  In 
which  the  accident  happeued  that  resulted  in 
the  death  of  McDonald,  two  theories  were 
presented  at  the  trial,  both  supported  by  tes- 
timony. These  theories  were  given  to  the 
jury  In  the  charge  of  the  court  in  these 
words: 

"'Now,  gratlemen,  there  are  two  theories 
in  this  case  that  have  been  laid  before  you 
by  counsel,  each  claiming  that  the  evidence 
before  you  supports  its  theory.  The  plain- 
tiff's theory  is  that  McDonald  went  down 
to  those  six  cars  In  the  line  of  his  duty  to 
oouple  the  air  brake  hose,  and  that  he  was 
engaged  in  that  duty,  and  that,  when  he 
went  down  there,  these  other  eight  or  nine 
oars  were  standing  up  the  track  some  dis- 
tance, and  that  there  were  no  signs  of  them 
at  that  time  being  moved,  and  that  he  went 
in  there  under  circumstances  that  Justified 
him  In  believing  that  it  was  perfectly  proper 
for  him  to  do  as  he  did,  and  that  while  he 
was  in  there  fixing  those  cars,  with  his  leg 
exposed  outside  the  line  of  the  cars  (where 
some  of  the  witnesses  that  were  standing 
at  the  telephone  booth  saw  them),  Angelo 
Sylvester  notwithstanding  McDonald  was 
there  between  the  cars  where  he  might  have 
been  seen  or  where  his  leg  might  have  been 
seen  if  he  had  looked,  or  where  he  might 
have  seen  him  going  Just  before  he  went  In 
betweoi  the  cars,  turned  those  eight  or  nine 


cars  loose,  releasing  foar  brakes,  all  of  the 
brakes  that  were  on  the  cars,  allowing  them 
to  go  down  there  with  force,  thus  endanger- 
ing McDonald's  life,  and  that  tbe  natural 
and  probable  result  of  sncb  action  on  his 
part  took  place,  namely,  McDonald  was 
knocked  down  and  run  over  and  injured. 
And  the  plaintiff  further  claims  that  Angelo 
Sylvester  while  he  was  doing  this  was  act- 
ing in  the  line  of  his  duty,  doing  the  work 
that  he  had  been  doing  previously  under  the 
direction  of  the  defendant  coal  company  and 
while  in  their  pay,  and  that,  that  being  true, 
under  the  law,  it  is  responsible  for  the  neg- 
ligence of  its  servant  Now,  gentlemen.  If 
that  was  all  true,  tben  there  would  be  a 
right  of  action  here;  that  is.  If  you  believe 
McDonald  was  there  in  the  line  of  his  duty 
working  for  the  railroad  company,  and  that 
at  the  time  he  went  in  there  he  had  no  in- 
timation that  those  eight  cars  above  wonld 
be  disturbed  In  any  way,  and  that  while  he 
was  in  there  Angelo  Sylvester  went  on  those 
cars  and  let  them  loose  under  circumstances 
showing  that  he  knew  or  ought  to  have 
known  that  McDonald  was  down  there,  and 
ran  those  cars  down  by  gravity  without  re- 
taining any  control  of  them  so  ^at  he  could 
stop  them  before  they  would  disturb  tbe  six 
cars,  and  yon  further  find  that  at  that  time 
be  was  a  servant  of  the  Collieries  Company 
and  was  acting  in  the  line  of  bis  duty  and 
doing  a  thing  there  that  they  had  assigned 
him  to  do  or  that  he  was  accustomed  to  do 
nnder  their  directions — why  then  I  say  there 
wonld  be  a  right  of  action  here  on  the  part 
of  tbe  widow  for  negligence  in  having  injur- 
ed her  husband  in  a  way  that  caused  his 
death,  negligence  on  the  part  of  Angelo  Syl- 
vester which  conld  be,  nnder  these  facts,  im- 
puted to  tbe  company.  Now,  that  is  the 
plaintiff's  claim. 

"'Now,  the  defendant's  claim  Is  quite  the 
converse  of  that.  They  claim  first  that  Mc- 
Donald was  responsible  for  what  took  place 
there.  They  claim,  further,  that  Angelo  Syl- 
vester at  the  time  be  moved  those  eight 
cars  down  there  was  not  acting  In  the  line 
of  his  duty  for  the  coal  company,  but  he  was 
acting  simply  at  the  direction  of  McDonald 
himself  as  a  matter  of  accommodation  to 
him,  and  that  it  was  the  railroad's  business 
to  see  that  those  eight  cars  were  gotten 
down  there,  and  that,  when  Sylvester  did 
it,  he  was  merely  complying  with  the  re- 
quest of  McDonald  himself  who  was  a  rail- 
road employe,  and  that  be  brought  this  In- 
jury upon  himself.  They  claim  that  when 
McDonald  got  off  tbe  engine,  which  brought 
the  26  coke  cars  down  from  Cokeburg  and 
went  up  in  the  direction  of  this  booth  where 
these  8  cars  were  standing,  and  that  he  tben 
asked  Sylvester  to  drop  one  car  down  which 
was  all  that  was  necessary  to  make  out  their 
load  when  added  to  the  6  and  12  that  were 
below.  They  claim  that  Sylvester  told  hhu 
he  could  not  drop  one  car  down.    The  for- 
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elgner,  not  being  well  versed  In  English  ex- 
pressed It  in  tbis  way:    "Because  .the  track 
was  bad."    But  I  think  we  can  fairly  infer 
that  what  he  undertook  to  express   in  his 
broken  English  was  that  the  track  as  it  got 
down  so  near  to  the  bridge  was  almost  level, 
and  that  one  car  loosed  from  the  front  end 
of  those  nine  cars  would  not  run  down  there 
by  gravity,  and  that  that  Is  what  he  meant. 
But  at  all  events  he  said  that  he  told  him  be 
could  not  do  that,  but  that  he  would  run 
the  eight  down  there,  and  then  when  the 
eight  were  down  be  could  cut  ott  the  one 
(the  greater  weight  of  the  cars  which  were 
farther  up  on  the  grade  forcing  tbem  down), 
and  that  be  tnmed  tbem  loose  in  tliat  way. 
N'ow  Sylvester  claims  also  that  be  did  not 
know  that  McDonald  had  gone  down  to  the 
six  cars;    that  be  supposed  that  McDonald 
was  waiting  till  be  did  what  be  was  asked  to 
do;    that  he  was  not  there;    and  that  the 
track   doWn   there  was   clear  of  everything 
except  the  six  cars,   and  some  boys   were 
abont  there,  whom  he  ordered  away  before 
be  let  the  eight  go,  and  that  the  eight  went 
down  there,  and,  as  he  intended  they  should, 
with  force,  striking  the  six.  cars  and  shoving 
an  of  them  down  onto  the  level  place  beyond 
the  bridge,  and  that  that  was  not  an  uncom- 
mon thing  to  do,  and  I  suppose  there  would 
be  no  negligence  in  that  if  they  were  sure 
the  track  was  clear.     Now,  If  you  believe 
the  testimony  of  tbe  defendant,  why,  then, 
the  plaintiff  could  not  recover  for  two  rea- 
sons.   In  the  first  place.  If  McDonald  had 
asked  Sylvester  to  run  those  cars  down  and 
Sylvester  told  blm  he  was  going  to  do  it, 
then  It  would  be  negligence  on  the  part  of 
Hd)onald  to  ignore  the  Information  be  had 
in  regard  to  that  matter  and  go  in  between 
those  cars  where  he  could  not  see  what  was 
coming,  because  that  would  be  taking  a  risk 
apon  himself  even  If  he  might  Iiave  expected 
the  cars  to  be   run   down  under   control — 
there  was  still  danger  of  them  bumping,  and 
it  is  not  safe  to  conple  cars — that  is  appar- 
oit— when   there  is  a  liability   of  another 
train  bumping  up  against  tbe  cars  you  are 
coapllng,  so  be  would  be  guilty  of  contribu- 
tory negligence.     And,   on  the  other   baud, 
be  could  not  recover,  because,  if  that  was 
tbe  way  tbe  thing  was  done.  Sylvester,  who 
did  the  negligent  act  complained  of,  would 
be  acting  for  him  and  to  accommodate  him ; 
ind  If,  as  the  defendant  claims,  these  cars 
were  standing  there,  these  eight  cars,  for 
tbe  railroad  company  to  take  away,  and  the 
railroad   company   was   moving  tbem   down 
there  for  its  puri>ose,  and  Sylvester  Was  act- 
log  mertij  at  the  request  of  McDonald  and 
vith  him  and  for  him,  then  any  negligence 
of  Sylvester  would  be  the  negligence  of  a 
mao  that  was  working  with   McDonald,  a 
fellow  servant,  and  the  defendant  Collieries 
Company  would  not  be  liable^ 


'"Now  gentlemen.  It  appears  to  the  court 
that  tbe  dispute  here  is  on*a  question  of 
fact  There  Is  testimony  here  that  tends 
to  sustain  each  of  these  claims,  and  it  is 
pretty  hard  to  tell  Just  where  the  colliery 
company's  duties  in  assembling  those  cars 
stopped  and  where  the  railroad  company's 
duty  commenced;  but  it  is  somewhere  be- 
cause evidently  from  the  testimony  the  col- 
liery company  maintained  control  over  those 
cars  for  a  time,  because  they  bad  men  em- 
ployed to  trim  them  and  to  drop  them  down, 
and,  while  they  were  trimming  them  and 
dropping  them  down'  and  acting  within  tbe 
line  of  that  direction,  why  then  they  would 
be  servants  of  the  colliery  company  doing 
that  for  which  they  were  being  paid  and 
any  negligence  on  the  part  of  one  of  its  em- 
ployes that  was  the  direct  cause  of  an  injury 
to  a  third  party — ^tbat  Is,  a  party  that  was 
not  In  their  employ — it  would  be  liable  for.* 

"We  then  left  to  the  Jury  to  determine  the 
question  of  fact — that  Is,  whether  Angelo 
Sylvester  when  he  turned  the  cars  loose  that 
caused  tbe  accident  was  acting  In  the  line 
of  his  duty  as  an  employ^  for  the  coal 
company,  the  defendant  company,  or  wheth- 
er he  was  acting  for  the  time  being  as 
an  assistant  to  McDonald  who  was  an  em- 
ploye of  the  railroad  company.  The  mo- 
tion for  Judgment  non  obstante  veredicto 
asks  us  to  set  aside  the  finding  of  the  Jury 
that  Angelo  Sylvester  at  the  time  he  did  the 
act  'complained  of  was  an  employe  of  the 
coal  company,  and  to  find  that  he  was  acting 
as  a  fellow  servant  with  McDonald,  an  em- 
ploye of  the  railroad  company.  After  a 
careful  reading  of  tbe  testimony,  we  feel 
that  for  the  court  to  so  decide  would-be 
usurping  the  powers  of  the  Jury.  The  testi- 
mony clearly  raised  the  question  of  fact 
which  was  submitted  to  the  Jury,  and,  they 
having  found  against  tbe  defendant  compa- 
ny, we  are  clearly  of  tbe  opinion  that  the 
verdict  of  the  Jury  should  stand,  and  that 
Judgment  should  be  entered  thereon  in  favor 
of  the  plalntlir  and  against  tbe  defendant. 

"And  now,  June  27,  1911,  tbe  defendant's 
motion  for  Judgment  non  obstante  veredicto 
is  overruled,  and  Judgment  will  be  entered 
in  favor  of  the  plaintiff  and  against  the  de- 
fendant on  the  verdict  of  the  Jury,  on  the 
payment  of  the  Jury  fee." 

Verdict  for  plaintiff  for  $6,120,  and  Judg- 
ment thereon. 

Argued  before  FELL,  O.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART,, and  MOSCHZISKER,  JJ. 

R.  W.  Irwin  and  Jas.  A.  Wiley,  for  ap- 
pellant T.  H.  W.  Fergus  and  Victor  J. 
Levy,  for  appellee. 

PER  CURIAM.  The  Judgment  is  aflirmed 
on  the  opinion  of  Judge  Mcllvalne. 
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BOROUGH  OF  HOUSTON  ▼,  WASHING- 
TON &  O.  BY.  00.  et  ti. 
(Snpreme  Ootirt  of  Pennsylyania.    Jan.  2, 1012.) 

BLKCTBICITT   (I  4*)  —   BUtCTBIO   COMPAMIBS— 

Ubb  of  Stbeetb— Contracts. 

Under  Act  March  19,  1903  (P.  L.  84), 
authorizing  corporations  using  electrical  cur- 
rents to  enter  into  contracts  with  each  other  for 
the  use  of  the  same  poles,  wires,  and  conduits, 
an  electric  railway  company  has  a  right  to 
string  its  wires  within  the  limits  of  a  borough 
upon  the  poles  of  an  electric  light,  heat,  and 
power  company,  under  a  contract  with  the  lat- 
ter, though  its  wires  are  located  on  streets  oc- 
cupied by  the  light,  heat,  and  power  company, 
which  are  not  part  of  the  railway  route;  and 
a  bill  in  equity  by  the  lx>rough  to  restrain  such 
action  will  be  dismissed,  when  there  is  no  vio- 
lation of  either  the  ordinance  granting  iwrmis- 
sion  to  the  railway  to  occupy  the  streets,  or 
that  granting  permission  to  the  light,  heat,  and 
power  company,  and  where  the  interference 
with  imblic  travel  would  be  the  same,  whether 
the  line  was  strung  on  the  poles  of  the  railway 
company  following  its  lines  of  track,  or  on  the 
poles  of  the  Ught,  heat,  and  power  company. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  S  1;  Dec.  Dig.  |  4;*  Municipal 
Corporations,  Cent.  Dig.  H  1482-1485.] 

Appeal  from  Court  of  Common  Pleas, 
Washington  Coonty. 

Bill  in  equity  by  the  Borough  of  Houston 
against  the  Washington  &  Canonsburg  Rail- 
way Company  and  another  for  an  injunction. 
From  a  decree  dismissing  the  bill,  plaintiff 
appeals.    Affirmed. 

Mcllralne,  P.  X,  filed  the  following  opinion 
In  the  court  of  common  pleas: 

"Facts  Found. 

"(1)  The  plaintiff  is  a  municipal  corpora- 
tion, having  been  chartered  by  a  decree  of 
the  court  of  quarter  sessions  of  this  county 
on  May  13,  1901. 

"(2)  The  Washington  &  Canonsburg  Rail- 
way Company  is  a  corporation  which  holds 
its  charter  under  tbe  provisions  of  the  act  of 
assembly,  approved  May  14, 1889  (P.  U  211), 
and  some  years  ago  constructed  an  electric 
street  railway  from  Washington,  through  the 
borough  of  Houston,  to  the  town  of  Canons- 
burg, a  distance  of  about  nine  miles.  The 
Pittsburgh  Railways  Company  is  a  corpora- 
tion of  similar  character,  and  under  a  con- 
tract with  the  first-named  company  operates 
its  road  from  Washington,  through  the  bor- 
ough of  Houston,  to  Canonsburg. 

"(3)  The  Canonsburg  Electric  Light,  Heat 
ft  Power  Company  is  a  corporation  having 
its  office  in  the  borough  of  Canonsburg,  and 
maintains  electric  lines  from  Washington, 
through  Houston,  to  Canonsburg  for  the  pur- 
pose of  supplying  light,  heat,  and  power  to 
those  who  may  see  fit  to  patronize  it 

"(4)  Two  of  the  streets  in  Houston  bor- 
ough, which  run  north  and  south  and  paral- 
lel to  each  other,  are  known,  resi>ectively, 
as  Grant  street  and  Pike  street;  two  other 
of  the  streets  of  the  borough,  which  rtm  east 
and  west  and  parallel  to  each  other,  crossing 


the  first  two  named  streets,  are  known,  re- 
spectively, as  Main  street  and  North  avenue. 
The  Washington  ft  Canonsburg  Railway  Com- 
pany's track  going  from  Washington  enters 
the  south  side  of  the  borough  of  Houston  on 
Grant  street  and  runs  north  to  Main  street, 
where  It  turns  at  right  angles  onto  Main 
street  and  runs  east  to  Pike  street,  where 
It  turns  to  the  north  and  runs  along  Pike 
street  on  its  way  to  Canonsburg,  passing 
over  North  avenue.  The  Canonsburg  Electric 
Light,  Heat  ft  Power  Company's  poles  and 
lines  also  enter  the  south  side  of  the  borough 
of  Houston  on  Grant  street,  run  alongside 
of  the  Electric  Railway  Company's  track 
down  Grant  street,  passing  over  Main  street 
and  running  to  North  avenue,  where  they 
make  a  turn  to  the  east  and  run  to  Pike 
street,  and  there  again  follow  the  line  of  tbe 
railway  company's  track.  The  distance  be- 
tween Grant  street  and  Pike  street  Is  about 
31S  feet;  the  distance  from  Main  street  to 
North  avenue  is  approximately  1,500  feet 

"(5)  The  defendant  companies'  franchise 
in  the  borough  of  Houston  was  given  by  an 
ordinance,  duly  passed,  which  is  known  in 
the  ordinance  book  as  Ordinance  No.  10,  and 
grants  to  the  Washington  ft  Canonsburg  Rail- 
way Company  the  privilege  to  enter  upon, 
use,,  and  occupy,  for  the  purpose  of  its  raU- 
way,  the  following  described  route  In  tbe 
said  borough  of  Houston:  Grant  street  from 
the  southern  entrance  to  Main  street;  thence 
along  Main  street  to  Pike  street ;  and  thence 
along  Pike  street  to  the  northon  boundary 
of  the  borough.  The  words  of  the  first  sec- 
tion of  the  ordinance,  which  are  particularly 
relevant  to  this  case,  are  as  follows:  To  con- 
struct, maintain  and  use  for  the  term  men- 
tioned In  its  charter,  a  proper  street  railway 
track,  with  the  necessary  sidings  and  turn- 
outs, the  right  to  use  electricity  or  other 
motive  power,  except  steam  or  horse  power, 
on  the  whole  or  any  part  of  its  line  hereby 
authorized  to  be  constructed,  and  also  to 
erect,  maintain  and  use  on  said  streets  an 
overhead  electric  system  for  the  supply  of 
motive  power  and  to  use  thereon  such  over- 
head system  and  to  complete  said  electric 
system  by  suitably  connecting  the  rails  of 
the  road  at  their  ends  or  by  connecting  the 
rails  with  supplemental  ground  wires.'  One 
of  the  conditions  on  which  the  franchise  was 
granted  was  that  the  overhead  wires  shall 
be  supported  by  smooth,  symmetrical  wooden 
poles  which  shall  be  kept  neatly  painted 
and  be  placed  along  the  curb  lines  and  bo 
far  as  possible  on  property  lines.' 

"(6)  The  franchise  granted  to  the  Canons- 
burg Electric  Light,  Heat  &  Power  Company 
is  found  in  an  ordinance  which  in  the  ordi- 
nance book  of  the  borough  is  No.  27.  The 
first  section  of  that  ordinance  provides  that 
authority  be  and  la  hereby  granted  to  the 
Canonsburg  Electric  Light,  Heat  &  Power 
Company,  its  successors  and  assigns,  to  con- 
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Btinct,  operate  and  maintain  lines  for  the 
transmission  of  electricity  for  furnishing 
light,  heat  and  power,  Including  the  neces- 
sary poles,  wires  and  fixtures,  upon,  along 
and  over  tibe  streets,  lanes,  alleys  and  high- 
ways within  the  limits  of  the  borough  of 
Eooston,  sabject  to  the  general  regulations 
of  said  borough.'  The  second  section  pro- 
vides that  'all  poles  erected  under  this  ordi- 
nance shall  not  be  less  than  twenty-flTe  feet 
In  length  from  the  curb  line  and  located  un- 
der the  direction  and  saperrislon  of  the 
street  committee  of  conaell  and  where  re- 
quired by  said  committee  and  In  constructing 
said  line  and  making  repairs  to  the  same  the 
work  shall  be  done  in  such  manner  as  to  in- 
terfere as  little  as  possible  with  the  free 
ue  of  the  streets,  alleys  and  highways  of 
said  borough,'  and  provides  further  'that  no 
wire  Ehall  be  strung  under  the  proylslons  of 
this  ordinance  nearer  to  the  surface  of  the 
ground  than  twenty-five  feet,  except  by  spe- 
cial permission  In  writing  from  the  street 
committee.'  Under  this  ordinance,  and  under 
the  supervision  of  the  street  committee  or 
commissioners  of  the  borough,  the  electric 
light,  heat  and  power  company  constructed 
Its  lines  from  the  south  line  of  the  borough 
along  Grant  street  to  North  avenue,  down 
^'orth  avenue  to  Pike  street,  and  from  Pike 
street  to  the  northern  boundary  of  the  bor- 
ough, and  have  been,  since  its  construction 
some  months  before  the  filing  of  this  bill, 
operating  said  line. 

"(7)  On  the  27th  day  of  August,  1909,  the 
Canonsburg  Electric  Light,  Heat  &  Power 
Company  entered  Into  a  written  contract 
with  the  Washington  &  Canonsburg  Railway 
Company,  whereby  the  right  was  given  to 
the  electric  light  and  power  company  to 
erect  its  poles  along  the  line  of  the  rail- 
way company's  track  and  on  their  right  of 
way  between  Washington  and  Houston  bor- 
ough, and  between  Houston  borough  and 
Canonsburg.  The  fifth  paragraph  of  that 
agreement,  which  covers  a  number  of  mat- 
ters not  relevant  to  this  case,  provides  as 
follows:  The  party  of  the  first  part  [that 
la,  ttie  electric  company]  hereby  agrees  to 
permit  the  party  of  the  second  part  [that 
Is,  the  railway  company]  to  erect  upon  the 
main  line  of  poles  of  the  party  of  the  first 
part  [that  is,  the  electric  company]  carrying 
its  Iiigli  tension  line  or  lines  through  the 
boron^  of  Houston  not  to  exceed  two  sets 
of  three  wires  each  in  the  same  relative  lo- 
cation on  such  poles  as  the  high  tension 
lines  that  tlie  two  companies  occupy  along 
the  route  from  Tylerdale  to  Meadowlands 
upon  condition  that  the  party  of  the  second 
part  pajrs  the  party  of  the  first  part  for  the 
cost  of  all  the  poles  and  the  setting  of  the 
same  which  tlie  party  of  the  second  part 
tlnis  ooenplefl  in  said  borough,  and  the  party 
of  the  Kcond  part  is  to  pay  one-half  the 
expense  of  tite  cross-arms  necessary  for 
•<qiporttng  said  wires  and  pay  the  expense 


of  the  maintenance  of  any  of  the  poles  of 
the  party  of  the  first  part  which  the  party 
of  the  second  part  thus  occupies  in  Houston 
borough.' 

"(8)  Some  time  before  the  filing  of  plain- 
tUTs  bill,  the  Pittsburgh  Railways  Company, 
which  operates  the  street  railway  line,  de- 
sired to  string  another  high  tension  line 
through  the  borough  of  Houston,  and  in  do- 
ing so,  in  place  of  following  the  line  of  their 
track  from  the  comer  of  Main  and  Grant 
street  down  Main  street  and  along  Pike 
street  to  the  comer  of  Pike  street  and  North 
avenue,  they  strung  the  line,  under  the  con- 
tract Just  referred  to,  on  the  poles  of  the 
electric  light,  heat  and  power  company, 
which  were  erected  from  the  comer  of  Main 
and  Grant  streets  along  Grant  street  to 
North  avenue,  and  down  North  avenue  to 
Pike  street,  where  connection  was  made 
with  the  line  along  the  track  of  the  railroad. 
The  stringing  of  this  line  was  finished  (but 
no  current  of  electricity  passed  through  it) 
on  the  2d  day  of  September,  1910,  the  same 
day  that  the  plaintiff  presented  its  Injunc- 
tion bill  in  this  case,  praying  that  an  injunc- 
tion be  awarded  preliminary  to  final  hear- 
ing, and  thereafter  to  become  perpetual,  re- 
straining the  said  Washington  &  Canonsburg 
Railway  Company  and  the  said  Pittsburgh 
Railways  Company,  defendants,  from  attach- 
ing their  wires,  or  the  wires  of  either  of 
them,  to  poles  or  otherwise  permanently  lo- 
cating them  on  or  within  that  portion  of 
Grant  street,  in  the  said  borough  of  Hous- 
ton, lying  between  Main  street  and  North 
avenue  and  that  portion  of  North  avenue  ly- 
ing between  Grant  street  and  Pike  street  in 
said  borough,  and  from  passing  currents  of 
electricity  through  the  said  wires  while  lo- 
cated on  the  portions  of  streets  last  above 
designated;  and  also  praying  that  the  said 
defendants  be  required  to  remove  the  wires 
already  strung,  as  aforesaid,  along  said  por- 
tloits  of  Grant  street  and  North  avenue. 
The  court,  on  the  presentation  of  the  plain- 
tlfr's  bill  and  the  necessary  injunction  af- 
fidavits and  bond,  granted  the  usual  five-day 
injunction,  and  at  the  time  fixed  for  hearing 
the  plaintiff  moved  the  court  to  continue  the 
injunction  granted  as  a  preliminary  injunc- 
tion until  final  hearing;  and  the  question 
now  for  decision  oh  the  facts  found  is 
whether  or  not  this  motion  should  be 
granted. 

"Oondusions  of  IJaw. 

"First  That  the  contract  of  August  27, 
1909,  by  and  between  the  Canonsburg  Elec- 
tric Light,  Heat  &  Power  Company  and  the 
Washington  &  Canonsburg  Railway  Com- 
pany, referred  to  in  the  seventh  finding  of 
fact,  was  authorized  by  the  provisions  of 
the  act  of  assembly,  approved  March  19, 
1903  (P.  L.  34) ;  and  under  that  contract  the 
defendants  had  a  right  to  string  their  wires 
upon  the  poles  of  the  electric  light,  heat  and 
power    compai^    from    Main    street    along 
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Orant  street  and  down  Nortb  avenue  to 
Pike  street — ^It  not  appearing  In  the  evi- 
dence tbat  In  stringing  said  wire  they  In 
any  way  violated  any  of  the  provisions  of 
Ordinances  Nos.  10  or  27. 

"Second.  That  the  plaintiff's  motion  to 
continue  the  preliminary  injnnctlon  ontll 
final  hearing  should  be  refused. 

"Comments. 

"The  act  of  1903  provides  as  follows: 
'Section  1.  Be  it  enacted,  •  ♦  •  that  it 
shall  and  may  be  lawful  for  corporations 
for  what  purpose  soever  formed  and  law- 
fully using  electrical  current  within  this 
commonwealth,  to  enter  into  contracts  with 
each  other  for  the  use  of  the  same  poles, 
wires  and  conduits,  or  for  the  purchase  and 
sale  of  electrical  current,  or  for  the  lease 
and  operation  of  each  other's  systems,  on 
such  terms  and  conditions  as  they  may 
agree  upon:  Provided,  that  nothing  in  this 
act  contained  shall  be  construed  to  give  to 
any  company  any  rights  to  erect  or  main- 
tain poles,  wires  or  conduits  upon  any  street 
or  road  not  already  so  occupied,  unless  the 
consent  of  the  local  authorities  shall  have 
been  first  obtained.' 

"It  wlU  be  observed:  (1)  That  both  of 
these  corporations  had  a  right  to  string  wires 
on  poles  through  the  borough  of  Houston  for 
the  purpose  of  carrying  electric  currents  for 
the  furnishing  of  power.  (2)  That  the  dis- 
tance from  the  comer  of  Main  street  and 
Grant  street  to  the  comer  of  North  avenue 
and  Pilte  street  was  about  1,800  feet,  wheth- 
er yon  went  down  Main  street  and  along 
Pike  street,  the  way  the  railway  track  ran, 
or  down  Orant  street  and  along  North  ave- 
nue to  Pike  street,  the  way  the  electric 
light,  heat  and  power  company's  poles  ran. 
(3)  That  the  railway  company  had  a  right 
to  string  such  wires  as  they  thought  were 
necessary  to  carry  the  current  required  to 
operate  their  road  between  the  points  named, 
and  also  that  the  electric  light,  heat  and 
power  company  had  a  right  to  string  sim- 
ilar wires  to  carry  electricity  to  furnish 
power,  such  as  they  might  think  was  neces- 
sary. (4)  That  the  routes  from  the  comer 
of  Main  and  Orant  streets  to  the  comer  of 
Pike  street  and  Nortb  avenue,  whether  you 
went  by  the  way  of  Main  street  and  Pike 
street  or  went  by  the  way  of  Grant  street 
and  Nortb  avenue,  had  erected  thereon  and 
were  occupied  by  poles  and  wires  used  for 
one  and  the  same  purpose. 

"Tills  being  the  case,  the  traveling  public 
on  these  different  streets  would  be  interfered 
with  just  the  same,  and  for  the  same  dis- 
tance, whether  the  line  was  strung  on  the 
poles  of  the  railway  company  following  the 
line  of  their  track,  or  on  the  poles  of  the 
electric  company  along  the  route  that  they 
occupied;  and.  In  onr  opinion,  what  was 
done  by  these  two  companies,  under  the  con- 
tract that  existed  between  them,  in  no  way 


conflicted  with  the  provisions  of  the  act  of 
1903,  which  provides  that  nothing  in  the  act 
contained  shall  be  construed  to  give  any 
company  any  rights  to  erect  or  maintain 
poles,  wires,  or  conduits  upon  any  street  or 
road  not  already  so  occupied,  unless  the  con- 
sent of  the  local  authorities  shall  have  been 
first  obtained.  Clearly  the  two  routes  to 
which  we  have  referred  were,  already  occu- 
pied by  the  two  contracting  parties,  and  oc- 
cupied for  one  and  the  same  purpose,  to  wit, 
the  carrying  of  electric  wires  on  poles  for 
the  purpose  of  transmitting  electricity,  which 
was  to  be  used  to  furnish  power;  and,  as 
there  Is  no  allegation  in  the  bill,  and  as  there 
was  no  evidence  produced  at  the  hearing 
which  shows,  that  this  wire  of  the  railway 
company,  which  was  strung  on  the  poles  of 
the  electric  company,  was  strung  In  a  man- 
ner to  offend  against  the  terms  of  eitlier  of 
the  ordinances  to  which  we  have  referred, 
we  are  clearly  of  the  opinion  that  the  plain- 
tiff is  not  entitled  to  the  preliminary  injunc- 
tion for  which  it  prays." 

Exceptions  to  the  adjudication  were  dis- 
missed, and  a  decree  filed  dismissing  the 
bUl. 

Argued  before  FELL,  O.  J.,  and  BROWN. 
MESTREZAT,  POTTER, "  ELKIN,  MOSCH- 
ZISKER,   and   STEWART,  JJ. 

Irwin  Cummins  and  Boyd  &  E.  B.  Crum- 
rine,  for  appellant  R.  W.  Irwin  and  James 
A.  Wiley,  for  appellees. 

PER  CURIAM.  The  decree  dismissing  the 
plaintiff's  bill  is  affirmed  on  the  opinion  of 
Judge  Mcllvalne. 


Appeal  of  BORLAND  et  sL 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 1912.) 

1.  EXECUTOBS  ANn  Administbatobs  (§  509*) — 
Accounting — Decbbe— Bili.  fob  Review. 
At  the  death  of  a  partner  who  was  indebted 
to  the  firm,  the  indebtedneaa  having  been  carried 
on  the  books  for  some  time  and  finally  charged 
to  profit  and  loss,  written  notice  was  elven  to 
his  widow  and  to  his  administrators  of  the  in- 
debtedness, without  any  reply  from  them. 
Among  the  papers  of  the  firm,  there  came  into 
the  possession  of  the  administrator  c.  t.  a.  of 
a  survivinK  partner  a  paper,  de8cril>ed  as  an 
agreement  netween  the  partner  first  mentioned 
and  the  decedent  of  the  administrator  c  t.  a.. 
and  also  described  as  "notice  of  dissolution." 
This  agreement  was  subsequently  lost.  The 
two  decedents  were  not  interested  toi;ether  in 
an^  other  venture.  Held,  that  the  widow  and 
children  of  the  first-mentioned  partner  have  nO' 
standing  to  maintain  a  bill  of  review  to  open  a 
decree  confirming  the  report  of  an  auditor  as 
to  the  distribution  of  assets  after  the  filing  of 
an  account  by  the  administrator  eta.,  which 
petition  was  not  filed  until  26  years  after  the 
death  of  the  husband  and  father  of  petitioner 
and  4  years  and  9  months  after  the  absolute 
confirmation  of  the  auditor's  report 

[E^.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  M  2199-2218. 
2233,  2234;   Dec.  Dig.  |  509.»] 


•For  other  cama  see  ume  topic  and  section  NUMBER  In  Dec  Dig.  ft  Am.  Dig.  Kay  No.  Series  ft  Rep'r  Indexea 


Digitized  by  CjOOQIC 


Pfc) 


APPEAIi  OP  ISOBIiAin) 


HI 


2.  EzEcirroRB  AND  AninNisTBATOBs  (i  509*)— 
AccotnrnwG — Decbee — Biu.  fob  Review. 
A  petition  by  the  widow  and  children  of  a 
deceased  partner  for  review  of  a  decree  confirm- 
ing an  an^tor's  report  as  to  distribution  of  as- 
aets  after  an  acconnting  by  an  administrator  c. 
t  a.  of  a  aorviving  partner  is  barred  by  limita- 
tion^ where  it  is  not  filed  until  26  years  after 
the  death  of  petitioners'  decedent  and  4  years 
and  9  months  after  the  absolute  confirmation  of 
tlie  report  of  the  auditor. 

[Ed,  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  U  2199-2219, 
2233,  2234;   Dec  Dig.  g  509.*] 

Appeal  from  Coort  of  Common  Pleas,  Al- 
legheny Connty. 

Petition  for  review  In  account  of  the  Fi- 
delity Title  &  Trust  Company,  administra- 
tor c.  t  a.  of  the  estate  of  James  M.  Bailey, 
surviving  partner  of  Phillips,  Nlmlck  &  Co. 
From  an  order  dismissing  the  petition,  Elatb- 
arhie  B.  S.  Borland  and  others  appeal.  Af- 
firmed. 

Argued  before  FELL,  O.  X,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

Morton  Hunter,  for  appellants.  Richard 
H.  Hawkins  and  jobn  E.  McCalmont,  for  ap- 
pellees. 


BROWN,  J.  [1]  In  1873  the  firm  of  Phll- 
'lips,  Nlmlck  &  Co.  was  formed  for  the  pur- 
pose of  manufacturing  Iron  and  steel.  Its 
members  were  William  K.  Nlmlck,  Alexander 
Ximlck,  James  M.  Bailey,  David  Borland, 
and  Hugh  McDonald.  McDonald  subsequent- 
ly transferred  his  Interest  in  the  partner- 
ship to  the  other  four  members  of  the  firm. 
William  K.  Nlmlck  died  In  1875;  but,  by 
special  agreement,  his  estate  continued  his 
Interest  In  the  partnership,  and  in  1887 
Charles  E.  Speer,  trustee  under  his  will, 
transferred  that  Interest,  in  pursuance  of  an 
order  of  the  orphans'  court,  to  Alexander 
Ximlck  and  James  M.  Bailey.  David  Bor- 
land died  intestate  March  3,  1884,  and  bis 
administrator  wound  up  his  estate  by  filing 
a  final  account.  Alexander  Nimlck  executed 
a  deed  of  assignment  for  the  benefit  of  cred- 
itors in  1891  and  died  in  1898.  James  M. 
Bailey  died  In  1903.  In  May,  1905,  the  Fi- 
delity Title  &  O^ust  Company  filed  Its  ac- 
count as  administrator  c.  t  a.  of  Bailey,  sur- 
TlTing  partner  of  the  firm  of  Phillips,  Nlmlck 
t  Co.  This  account  was  referred  to  an  audi- 
tor for  distribution  of  the  assets  In  the 
bands  of  the  administrator,  amounting  to 
$108,568.83,  and  these  were  distributed  equal- 
ly between  the  surviving  trustee  under  Alex- 
ander Nimick's  deed  of  assignment  and  the 
trustees  under  the  will  of  James  M.  Bailey ; 
tbe  auditor  having  found  that,  by  various 
assignments,  the  other  three  original  inter- 
ests in  the  jmrtnership  had  been  transferred 
to  and  become  vested  in  James  M.  Bailey  and 
Alexander  Nlmlck.  The  report  of  the  audl- 
'or  was  oonflrmed  absolute^  on  October  19, 


1905,  and  distribution  was  thereupon  made 
by  the  accountant  On  July  27,  1910,  more 
than  26  years  after  the  death  of  David  Bor- 
land and  4  years  and  9  months  after  the 
absolute  confirmation  of  the  report  of  the 
auditor  distributing  the  balance  in  tbe  hand» 
of  the  appellee  as  administrator  c.  t  a.  of 
Bailey,  surviving  partner  of  the  firm  of  Phil- 
lips, Nimlck  &  Co.,  the  widow  and  children 
of  Borland  presented  their  petition  to  the 
court  below,  asking  that  the  decree  confirm- 
ing tbe  report  of  the  auditor  be  opened  to- 
enable  them,  or  the  estate  of  their  decedent, 
to  participate  In  tbe  distribution  of  the  as- 
sets admitted  by  the  accountant  to  have  been 
In  its  hands  as  the  representative  of  Bailey, 
the  surviving  member  of  the  firm.  Two  ma- 
terial averments  in  the  petition  were  that 
no  settlement  had  ever  been  made  for  the 
partnership  share  or  Interest  of  David  Bor- 
land In  the  firm  of  Phillips,  Nimlck  &  Co., 
and  the  petitioners  had  no  notice  of  tbe 
filing  of  the  account  by  the  administrator  of 
tbe  surviving  partner  or  of  the  distribution 
made  by  the  auditor  until  July  16, 1910. 

If  David  Borland  was  a  member  of  the 
firm  of  Phillips,  Nlmlck  &  Co.  on  March  3, 
1884,  it  was  dissolved  that  day  by  his  death; 
but  it  Is  by  no  means  certain  that  he  was  tt 
partner  at  the  time  of  his  death.  On  tbe 
contrary,  it  appears  that  when  he  died  be 
was  indebted  to  the  firm  In  tbe  sum  of  $900, 
which  was  carried  on  tbe  books  for  some 
time  and  finally  charged  to  profit  and  loss. 
Notice  In  writing  was  given  to  bis  widow 
and  to  bis  administrator  of  this  indebted- 
ness; but  there  was  no  reply  from  either  of 
them  Intimating  that  there  was  an  unsettled' 
partnership  account  This  Is  not  to  be  over- 
looked when  now,  after  a  lapse  of  more  than 
26  years  from  Borland's  death,  his  widow 
and  children  for  tbe  first  time  insist  that 
he  was  a  member  of  the  firm  at  the  time  of 
his  death.  If  he  had  been,  it  was  tbe  right 
of  bis  administrator  to  call  upon  the  sur- 
viving members  at  any  time  within  6  years 
for  an  accounting;  but  the  administrator 
did  nothing  at  all  indicating  a  belief,  either 
by  himself  or  by  the  widow  and  children  of 
the  deceased,  that  he  bad  continued,  up  to 
the  time  of  his  death,  to  be  a  member  of  the 
firm.  During  all  the  more  than  20  years 
following  tbe  6  years  after  bis  death,  not  a 
thing  was  done  nor  a  word  spoken  by  his 
administrator  or  his  widow  and  children 
which  even  intimated  that  they  regarded 
him  as  having  been  a  member  of  tbe  firm  at 
the  time  of  bis  death.  It  does  not  consist 
with  human  experience  that  the  widow  and 
children  would  have  held  their  peace  for 
more  than  a  quarter  of  a  century  if  they 
believed  the  husband  and  father  had  con- 
tinued to  be  a  partner  until  his  death,  and 
would  have  waited  until  this  late  day  to 
claim  a  portion  of  tbe  partnership  assets. 
Increased  doubt  as  to  Borland's  membership 
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In  the  firm  at  the  lime  of  his  death  grows 
out  of  the  testimony  that  among  the  papers 
of  Phillips,  Nlmlck  &  Ck).  that  came  Into  the 
possession  of  the  appellee  was  an  "agree- 
ment between  David  Borland  and  J.  M.  Bail- 
ey, and  notice  of  dissolution."  This  agree- 
ment was  lost ;  and  the  court  below,  though 
not  having  the  benefit  of  Its  contents,  as- 
sumed that  It  related  to  the  affairs  of  Phil- 
lips, Nlmlck  &  Co.,  as  It  was  among  the 
papers  of  that  firm;  and  it  did  not  appear 
that  Borland  and  Bailey  were  Interested  to- 
gether in  any  other  business  venture.  Com- 
menting on  the  testimony  as  to  this  lost 
agreement,  a  conclusion  of  the  learned  chan- 
cellor, not  assigned  as  error.  Is  as  follows: 
"Standing  alone.  It  would  not  be  sufficient  to 
establish  the  transfer,  but,  considered  in 
connection  with  the  delay  In  making  dalm, 
especially  for  6  years  after  the  death  of 
the  last  surviving  member  of  the  firm,  and 
26  years  after  the  death  of  Mr.  Borland,  it 
Is  at  least  sufficient  to  make  the  claim  quite 
doubtful.  If  Mr.  Borland  did  not  part  with 
his  interest  in  the  firm,  why  did  not  his 
administrator  demand  a  settlement  of  the 
firm's  affairs,  or  why  did  Ills  heirs  remain 
silent  for  26  years  after  his  death?  The 
extreme  laches  on  their  part  has  not  been 
satisfactorily  explained.  The  law  does  not 
look  with  favor  on  stale  claims;  and  in 
view  of  the  fact  that  petitioners  had  at 
least  constructive  notice  of  the  filing  of  the 
account  of  the  Fidelity  Title  &  Trust  Com- 
pany, and  of  the  hearings  before  the  audi- 
tor, together  with  the  lapse  of  21  years  be- 
tween the  death  of  Mr.  Borland  and  the  fil- 
ing of  the  account,  without  any  demand  for 
an  accounting,  we  are  of  opinion  that  this 
request  for  a  review  comes  too  late." 

The  appellants  may  not  have  had  actual 
notice  of  the  filing  of  the  appellee's  account, 
nor  of  the  report  of  the  auditor  making  dis- 
tribution, but  they  had  constructive  notice 
of  each;  for  such  notice  was  given  by  due 
legal  advertisement,  and  this  was  sufficient 
App  et  al.  v.  Drelsbach,  2  Rawle,  287,  21 
Am.  Dec.  447;  Priestley's  Appeal,  127  Pa. 
420,  17  AU.  1084,  4  L.  R.  A.  603;  Ferguson 
V.  Yard.  164  Pa.  586,  80  AtL  617. 

The  relief  asked  for  by  the  appellants, 


after  the  unuaually  great  lapse  of  time  In 
presenting  their  petition  for  it,  could  not 
have  been  granted  by  the  court  below,  un- 
less there  was  first  clearly  established  the 
membership  of  the  deceased  in  the  firm  at 
the  time  of  his  death.  This  fundamentally 
material  fact  was  not  so  established;  and 
the  petition  was  properly  dismissed  for  the 
reason  stated  in  the  above-quoted  extract 
from  the  opinion  of  the  court 

[2]  An    additional    reason    given    by   the 
court  below  for  dismissing  the  petition  Is 
that  the  statute  of  limitations  bars  the  re- 
lief sought.    Under  the  facts  as  developed, 
this  was  not  error.    There  was  no  proof  that 
Bailey  had  ever  held  himself  out  to  the  ap- 
pellants or  to  any  one  else  as  a  liquidating 
partner,   having  partnership   assets  in  his 
hands,  to  a  portion  of  which  Borland's  es- 
tate would  be  entitled  on  an  accounting.    On 
the  contrary,  everything  done  by  him  and 
Alexander  Nlmlck  subsequently  to  Borland's 
death  was  Inconsistent  with  the  admission 
of  their  partnership  with  him  at  the  time  of 
his  death,  and  was  in  hostility  to  the  claim 
now  made  by  his  widow  and  children.    The 
statute,    therefore,    ran    from    hig    deatti. 
"And  In  reason  and  Justice,  why  should  not 
the  statute  close  upon  partners,  who,  for  six 
years  after  dissolution,  take  no  steps  to  as- 
certain   the    balance    between    them?      On, 
what  principle  should  such  an  account  re- 
main open  for  all  time?    As  soon  as  dlsso- 
latlon  takes  place,  they  stand  no  longer  in 
any  relation  of  trust  or  confidence  to  each 
other.    The  implied  authority  given  by  each 
to  the  other  ceases,  and  they  are  no  longer 
agents,  one  for  the  other;   and,  the  objects 
of  their  association  having  come  to  an  end, 
the  time  for  a  settlement  has  arrived.     Six 
years  is  a  fair  time  to  allow  for  closing 
their  affairs,  and  Is  a  reasonable  time  for 
demanding  a  settlement  as  In  an  analogous 
case."    McKelvy's  Appeal,  72  Pa.  409.     Oth- 
er cases  recognizing  this  rule  are  Hamilton 
T.  Hamilton's  Executors,  18  Pa.  20,  55  Am. 
Dec.  686;   Guldln  ▼.  Lorah,  141  Pa.  109.  21 
Atl.  604;    Garretson  v.  Brown,  186  Pa.  447, 
40  Atl.  283. 

Appeal  dismissed  at  the  coBti  of   appel- 
lants. 
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J.  P.  MOBGAN  &  CO.  T.  HALL  &  LYON  CO. 

(Soprcme  Court  of  Bbode   laland.     Bfay  14, 
1912.) 

L  COBFORATIOns     (i    484*)— POWEBS  — CON- 
TBACT   OF   GrAKANTY. 

While  a  corporation  U  not  ordinarily  bound 
b7  a  contract  of  gaaranty  for  the  benefit  of 
third  parties,  qich  gnaranty  ia  binding  when 
giTen  to  further  any  object  for  which  tne  cor- 
poration was  created,  or  when  reasonably  nec- 
euary  or  proper  in  the  conduct  of  its  business. 
[Ed,  Note. — ^For  other  cases,  see  Corpora- 
tioDs,  Cent.  Dig.  1 1815;  Dec  Dig.  f  484.*] 

1  COBPOKATIONa     (i    484*)— CONTBACTS— No- 
nc« — G  UAKAKTT. 

Where  the  act  of  the  treasurer  of  a  cor- 
poration in  guaranteeing  the  payment  of  all 
mooey  drawn  on  a  letter  of  credit  issued  to  a 
woman  was  an  act  which  might  have  been  rea- 
Bonably  necessary  to  carry  out  the  purposes 
of  the  incorporation,  the  company  issuing  the 
letter  was  not  put  upon  notice  that  the  trans- 
action was  one  of  accommodation  and  that 
the  act  of  the  treasurer  was  ultra  vires. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  t  1815;  Dec.  Dig.  |  484.*] 

8.  Gttabaiitt  (I  89*)— Action— PBESUMPnow. 
Where,  in  an  action  to  recover  upon  a 
contract  guaranteeing  the  payment  of  the 
tmoants  drawn  against  a  letter  of  credit,  it 
appeared  that  the  party  to  whom  the  letter 
waa  issued  had  drawn  the  full  amount  for 
which  it  called,  the  presumption  was  that  she 
drew  the  money  under  some  arrangement  made 
with  ita  correspondents  by  the  company  issu- 
mg  the  letter. 

[Ed.  Note. — ^For  other  cases,  see  Guaranty, 
Cent  IMg.  i  102;   Dec.  Dig.  |  89.*] 

4.  GUABANTT     (|    18*)— COHBIDKBATIOW— I*r- 

TEB  or  CBEon. 

It  was  a  auffident  consideration  for  a 
contract  gnaranteeing  the  payment  of  amoimts 
drawn  upon  a  letter  of  credit  issued  to  a  third 
party  that  the  money  stated  in  the  letter  was 
made  available  to  the  third  party. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  H  14-17;  Dec.  Dig.  (  18.*] 

Exceptions  from  Saperior  Court,  Provi- 
dence and  Bristol  Counties;  Wlllard  B.  Tan- 
ner, Presiding  Justice. 

Action  by  J.  F.  Morgan  &  Co.  against  the 
Hall  &  Lyon  Company.  EYom  a  decision  for 
defendant,  plaintiffs  bring  exceptions.  Ex- 
ceptions sustained,  and  defendant  given  an 
opportunity  to  show  cause  why  Judgment 
Bhonld  not  he  entereAfor  plalntlfTs. 

Dexter  B.  Potter  and  Edward  A.  Stock- 
well,  both  of  Providence,  for  plaintlflS.  C. 
M.  Van  Slyck  and  Frederick  A  Jones,  both 
of  Provldehce,  for  defendant. 

VINCENT,  J.  This  is  an  action  at  law, 
brought  by  J.  P.  Morgan  &  Co.  to  recover 
from  the  defendant  corporation  damages  for 
bread!  of  its  written  guaranty  of  a  letter 
of  credit  Issued  by  the  plaintiffs  to  Emily 
Alpers;  the  guaxanty  being  signed  by  the 
defendant  corporation,  by  its  then  treasurer, 
George  G.  I^on.  The  guaranty  is  as  fol- 
lows: "Gnarantee.  Letter  of  Credit  No. 
JJ .  New  York,  Aug.  19,  1907.  Where- 
as, J.  P.  Moigan  tc  Co.  have  given  to  Miss 
Emily  Alpers  their  circular  letter  of  credit, 


No.  N- 


for  £200,  or  Fes.  5,050,  we  here- 


by guarantee  and  agree,  on  demand,  to  pay 
said  J.  P.  Morgan  &  Co.  the  amounts  drawn 
against  said  letter  of  credit,  together  with 
usual  charges.  In  case  this  credit  be  either 
lost  or  stolen,  we  hereby  authorize  J.  P. 
Morgan  &  Co.  to  send  the  usual  circular  to 
their  correspondents,  notifying  them  of  the 
loss,  and  to  take  such  precautions  as  they 
may  deem  advisable  for  the  prevention  of 
fraud,  agreeing  to  pay  any  expenses  attend- 
ing the  same,  and  In  case  of  the  cashing  of 
any  drafts  by  any  banker,  under  the  usual 
precautions,  and  before  the  receipt  of  any 
circular,  we  agree  to  Indemnity  J.  P.  Morgan 
&  Co.  for  any  loss  therefrom.  Hall  &  Lyon 
Co.,  Geo.  C.  Lyon,  Treasurer."  The  letter  of 
credit  was  Issued  in  August,  1907,  and  was 
for  £200  sterling.  Against  this  letter  of 
credit  six  drafts  were  drawn,  three  of  which 
drafts  are  still  unpaid,  to  wit,  one  for  £17, 
one  for  £54,  and  one  for  £100.  The  amount 
due  on  this  letter  of  credit  In  United  States 
money,  at  the  then  current  rates  of  ex- 
change, was  $845.98,  not  including  Interest. 

The  case  was  tried  tn  the  superior  court 
without  a  Jury,  and  a  decision  was  rendered 
for  tile  defendant,  whereupon  plaintiffs  filed 
their  bill  of  exceptions  upon  two  grounds: 
(1)  That  the  said  decision  was  against  the 
law ;  and  (2)  that  said  decision  was  against 
the  evidence  and  the  weight  thereof.  The 
defendant  contends  that,  the  Hall  &  Lyon 
Company  being  a  trading  corporation,  the 
act  of  its  treasurer  in  signing  the  guaranty 
was  without  authority,  and  so  simply  an  act 
for  the  accommodation  of  a  third  party  to 
whom  the  letter  of  credit  was  issued,  and 
therefore  that  it  was  ultra  vires  as  to  the  de- 
fendant corporation,  and  also  that  the  plain- 
tiff took  such  guaranty  with  notice  of  its 
character.  The  plaintiffs  deny  both  of  these 
propositions,  and  claim:  (1)  That  the  guar- 
anty was  Issued  by  the  treasurer  of  the  de- 
fendant company  under  full  apparent  author- 
ity to  bind  the  defendant  company ;  that  his 
act  was  not  ultra  vires,  there  being  no  evi- 
dence that  such  guaranty  was  for  the  accom- 
modation of  a  third  party ;  (2)  that  the 
plaintiffs  took  the  guaranty  in  good  faith 
without  notice,  actual  or  constructive,  there 
being  nothing  surrounding  the  transaction  to 
suggest  inquiry  as  to  the  validity  or  purpose 
thereof;  and  (3)  that  the  defendant  knew 
that  the  guaranty  was  accepted  in  good  faith, 
and  in  the  belief  that  it  would  be  recognized, 
and  the  drafts  drawn  on  the  letter  of  credit 
would  be  paid  by  the  defendant,  and  there- 
fore the  defendant  became  bound  to  make 
such  payment  There  is  nothing  in  the  testi- 
mony tending  to  show  whether  or  not  Emily 
Alpers  was  in  any  way  or  manner  connected 
with  the  defendant  company. 

[1]  It  is,  no  doubt,  the  general  rule  that  a 
corporation  is  not  ordinarily  bound  by  a  con- 
tract of  guaranty  for  the  benefit  of  third 


''■r  other  eases  see  same  topic  and  section  NUUBHR  in  Dec  Dig.  A  Am.  Dig.  Key  No.  Series  ft  Rap'r  InOnssa 
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parties,  but  that  snch  gnarantr  may  be  glTen 
in  the  accompllahment  of  any  object  for 
which  the  corporatlo'n  was  created,  or  when 
*the  particular  transaction  la  reasonably  nec- 
essary or  proper  in  the  conduct  of  Its  busi- 
ness. Clarke  &  Marshall,  Private  Corpora- 
tions, H  184-184c;  Thompson  on  Corpora- 
tions, {g  221fr-2226. 

[2]  There  Is  also  good  authority  for  the 
position  that  whenever  an  act  may,  under 
any  circumstances,  be  reasonably  necessary 
to  carry  out  the  purposes  of  Incorporation, 
the  party  dealing  with  the  corporation  has  a 
right  to  assume,  without  notice  to  the  con- 
trary, that  the  act  is  binding  upon  it. 
Green's  Bryce's  Ultra  Vires,  p.  37  et  seq., 
40a.  The  defendant  corporation  might  prop- 
erly guarantee  a  letter  of  credit  under  some 
circumstances,  as,  for  Instance,  if  It  were 
sending  some  one  abroad  to  purchase  goods ; 
and  the  plaintiffs  would  have  the  right  to  as- 
sume, both  from  previous  dealings  with  the 
defendant  and  from  lack  of  notice,  that  the 
guaranty  was  in  furtherance  of  the  defend- 
ant's legitimate  business.  Taking  into  con- 
sideration the  well-known  fact  that  drug 
stores  keep  on  liand  and  offer  for  sale  a 
large  variety  of  articles  which  cannot  be 
classified  as  drugs,  and  the  further  fact  that 
women  have  been  employed,  in  recent  years. 
In  a  great  variety  of  occupatlona,  including 
heads  of  departments,  buyers,  and  in  many 
other  positions  connected  with  mercantile 
business,  we  do  not  think  that  the  issuance 
of  the  letter  of  credit  in  the  name  of  a  wo- 
man would  be  sufficient  to  put  the  plaintiffs 
upon  inquiry. 

There  was  nothing  in  the  transaction 
which  was  calculated  to  excite  the  suspicion 
that  the  letter  of  credit  was  a  matter  of  ac- 
commodation, and  there  was  no  testimony 
upon  that  point  So  far  as  appears,  the  let- 
ter of  credit  was  issued  and  the  guaranty  ob- 
tained in  good  faith  from  an  oflScer  of  the 
defendant  company  having,  apparently,  the 
required  authority  to  act  as  he  did.  The 
plalntifTs  had  no  actual  or  constructtve  no- 
tice that  the  letter  of  credit  was  to  be  used 
for  purposes  unconnected  with  the  defend- 
ant's business.  Under  these  conditions  the 
plaintiffs  would  be  entitled  to  the  presump- 
tion that  in  guaranteeing  the  letter  of  credit 
the'  treasurer  of  the  defendant  company  was 
acting  within  his  authority. 

We  do  not  think  that  there  is  anything  in 
the  case  of  Cook  v.  American  Tubing  & 
Webbing  Company,  28  R.  I.  41,  65  All.  641, 
9  L.  R.  A.  (N.  S.)  193,  which  should  restrain 
the  court  from  finding  the  defendant  liable. 
In  that  case  certain  claims  were  allowed  and 
certain  others  disallowed.  Claims  which 
bore  upon  their  face  the  evidence  that  the 
transaction  was  for  the  accommodation  of 
third  parties  were  disallowed,  while  others 
which  did  not  bear  such  evidence,  and  were 
not  surrounded  by  circumstances  calculated 
to  arouse  suspicion,  were  allowed.   The  court 


said  in  that  case:  '^e  need  not  consider 
the  question  whether  the  assignment  of  ac- 
counts was  a  form  of  security  which  the 
general  manager  was  authorized  to  make. 
Whether  he  could  do  so  or  not,  •  •  • 
there  was  nothing  In  his  offer  to  do  so  which 
was  calculated  to  excite  the  suspicion  that 
the  loan  was  required  for  any  purpose  other 
than  the  ordinary  uses  of  the  webbing  com- 
pany. Whether,  if  the  security  liad  been 
real,  the  complainant  could  hold  it,  is  not 
now  material.  The  loan  was  made  in  good 
faith  to  an  officer  haTlng  apparent  authority 
to  contract  it,  the  lender  Iiad  no  actual  or 
constructive  notice  that  it  was  procured  with 
fraudulent  intent  to  appropriate  the  money 
lent,  and  we  must  consider  the  cUlm  a  Talld 
one  against  the  webbing  company  and  its 
assets  in  the  liands  of  the  receivers."  This 
language  of  the  court  seems  to  us  to  cover 
the  case  at  bar.  There  was  nothing  in  the 
transaction  which  was  calculated  to  excite 
the  suspicion  or  apprise  the  plaintiffs  that 
the  proceeds  of  the  letter  of  credit  were  to 
be  devoted  other  than  for  the  purposes  of  the 
defendant  company. 

[3]  The  defendant  contends  that  there  has 
been  no  breach  of  contract  by  the  defendant : 
that  assuming  that  the  contract  upon  which 
the  suit  is  brought  was  a  contract  within 
the  power  of  the  corporation  to  make,  and 
within  the  power  of  the  treasurer  of  the  cor- 
poration to  make  in  its  behalf,  upon  the  rec- 
ord, there  is  no  liability  from  the  defendant 
to  the  plaintiff.  With  this  contention  of  tbo 
defendant  we  cannot  agree.  The  defendant 
in  and  by  its  guaranty  promised  to  pay  to 
the  plaintiff  "the  amounts  drawn  against 
said  letter  of  credit."  Letters  of  credit  only 
become  useful  and  serviceable  to  the  trav- 
eler, tlirough  the  general  credit  of  the  party 
issuing  the  same,  or  through  some  arrange- 
ment made  with  bankers  within  the  territory 
to  be  traversed.  In  the  case  before  us  it  is 
admitted  that  Emily  Alpers  received  uiion 
her  letter  of  credit  the  full  sum  for  which 
the  same  was  issued.  The  conclusion  Is 
therefore  inevitable  that  she  received  the 
money  by  virtue  of  some  arrangement  be- 
tween the  plaintiffs  and  their  correspondents 
abroad.  What  those  particular  arrange- 
ments were  does  not  seem  to  us  to  be  impor- 
tant in  the  present  controversy. 

[4]  The  plaintiffs  undertook  to  furnish  to 
Emily  Alpers  a  letter  of  credit  for  a  certain 
amount  of  money,  to  be  drawn  by  her    at 
such   times   and   in    such    amounts    as    she 
might  determine,  and  this  uudertaking    the 
plaintiffs  performed.    Under  these  condltlotis 
the    defendant    guaranteed    to    pay     such 
amounts  to  the  plaintiffs  as  might  be  drawn 
upon  said  letter.    The  consideration  for  the 
guaranty  was  to  make  available  to   Emily 
Alpers  the  sum  of  money  expressed  In    the 
letter,  and  inasmuch  as  there  has  been    no 
failure  of  consideration  we  cannot  see  why 
the  defendant  should  not  pay  the  balance 
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due  to  tbe  plaintiffs  ia  accordance  with  Its 
agreement 

The  plaintiffs'  exceptions  are  sustained, 
and  an  opportnnlty  wlH  be  glren  to  tbe  de- 
fendant to  appear  and  show  eansie.  on  June 
3,  1912,  at  10  a.  m.  why  Judgment  for  the 
plalntUb  In  the  sum  of  $846.88,  with  Inter- 
est, sboold  not  be  entered. 


FOX  T.  ARTESIAN  WELL  &  SUPPLY  CO. 

(Supreme  Court  of  Rhode   Island.     May  11, 
1912.) 

Appeal   and    Ekro4    (I    118*)  —  Review — 

JCDOUKNTB   REVIEWABUE. 

Const  Amend,  art  12,  |  1,  giyes  the  Su- 
preme Court  final  revisory  and  appellate  juris- 
&tion  npon  all  questions  of  law  and  equity, 
and  Gen.  Laws  1909,  c.  272,  i  2,  givea  the  Su- 
preme Court  general  supervision  of  aU  in- 
ferior courts,  and  jurisdiction  to  entertain  a 
l>ill  of  exceptions  to  correct  errors  or  abuses 
in  the  saperior  court  Held,  that  the  action  of 
a  laperior  court  in  Tacating  a  nil  dicit  judg- 
ment for  plaintiff  within  six  months  from  its 
rendition  was  reviewable  by  the  Supreme  Court. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent   Dig.   if   758-785;    Dec.   Dig.    | 

Action  by  Henry  it.  Fox  against  the  Arte- 
sion  Well  ft  Supply  Company.  Order  grant- 
ing a  motion  vacating  a  Judgment  nil  didt 
for  plaintiff,  and  plalntlfl  brings  exceptions. 
On  defendant's  motion  to  dismiss  the  bill  of 
exceptions.    Motion  denied. 

See,  also,  79  Atl.  681. 

Joseph  C.  Cawley  and  Frederick  J.  Berth, 
Uth  of  Providence,  for  plaintUf.  Tllllnghast 
k  Lynch,  of  Providence,  for  defendant 

PER  CURIAM.  The  plaintiff  obtained  a 
nil  didt  judgment  against  the  defendant  In 
the  superior  court,  which  was  vacated  by 
said  court  upon  motion  of,  and  for  cause 
$l)own  by,  the  defendant,  within  six  months 
from  the  rendition  of  said  Judgment  To 
this  action  of  the  court  the  plaintiff  except- 
ed, and  has  prosecuted  his  bill  of  exceptions 
to  this  court.  The  defendant  moves  to  dis- 
miss said  bill  of  exceptions,  upon  tbe  ground 
that  the  action  of  the  superior  court  In  va- 
'itlng  said  Judgment  Is  final  and  conclusive, 
and  not  subject  to  review  by  this  court 

The  plaintiff  claims  that  the  Judge  of  the 
superior  court,  who  caused  said  Judgment  to 
t«  vacated  as  aforesaid.  In  so  doing  did  not 
exerdse,  bat  did  abuse,  his  Judicial  discre- 
tion In  the  premises.  Under  article  12  of 
amendments  to  the  Constitution  of  Rhode  Is- 
land (section  1),  "the  Supreme  Court  shall 
bare  final  revisory  and  appellate  jurisdiction 
upon  all  questions  of  la>V  and  equity,"  and 
nnder  G«i.  Laws  1909,  c.  272,  {  2,  "the  Su- 
preme Court  shall  have  general  supervision 
of  all  courts  of  inferior  Jurisdiction  to  cor- 
rect and  prevent  errors  and  abuses  therein 
when  no  other  remedy  Is  expressly  provid- 
ed-"   Tbereander  this  court  has  Jurisdiction 


to  entertain  a  bill  of  exceptions  brought  for 
the  purpose  of  correcting  alleged  "errors  or 
abuses"  In'  the  superior  court  The  bill  of 
exceptions  In  question  Is  brought  for  the  cor- 
rection of  an  alleged  abuse  of  judicial  discre- 
tion by  a  justice  of  the  superior  court  and 
comes  within  the  purview  of  the  statute 
aforesaid. 

The  defendant's  motion  to  dismiss  Is  there- 
fore denied.    . 


CLARY  V.  wolf: 

(Supreme   Court   of  Rhode  Island.     May   11. 
1912.) 

1.  Contracts  (j  28*)— Aonows  fob  Bseaoh— 
Evidence — SurnoiBRcr. 

In  assumpsit  for  work  and  labor  claimed 
to  have  been  performed  under  a  contract,  evi- 
dence held  insufficient  to  establish  any  contract, 
not  showing  any  meeting  of  minds. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  U  133-140,  1756.  1782-1784,  1780%, 
1820,  1821;  Dec  Dig.  {  28.*] 

2.  Appeal  and  Bbbob  (i  1050*)— Review— 
Habuless  Ebbob. 

In  assumpsit  for  work  and  materials  fur- 
nished in  building  steps  on  defendant's  estate, 
the  erroneous  admission  of  a  question  as  to 
whether  defendant  ultimately  intended  to  have 
the  steps  built  was  harmless,  though  erroneous. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  1068,  1060,  4163-4157; 
Dec  Dig.  i  1050.*] 

8.  WoBK  and  Labob  (I  4*)— Rendition  and 
Acceptance  or  Sebvioes— Ratificatioii. 
Where  an  artisan,  without  an  order  from 
the  owner  of  an  estate,  built  steps  leading  down 
to  tbe  sea,  and  she  requested  him  to  remove 
them,  tbe  fact  that  her  tenants  used  tbe  steps 
did  not  constitute  a  ratification,  rendering  her 
liable  for  payment;  tbe  steps  not  being  in  the 
place  that  she  desired  them  placed,  and  not 
leading  to  tbe  place  where  It  was  her  intention 
to  construct  a  bath  house. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  »  3-7;   Dec.  Dig.  |  4.*] 

Exceptions  from  Saperior  Court,  Provi- 
dence and  Bristol  Counties;  Christopher  M. 
Lee,  Judge. 

Assumpsit  by  James  Clary  against  Annie 
T.  Wolf.  Verdict  for  plaintiff,  and  defend- 
ant brings  exceptions.  Exceptions  sustained, 
and  case  remanded  for  new  trial. 

James  J.  McGtovem,  of  Providence,  for 
plaintiff.  Frank  H.  Wildes,  of  Providence; 
for  defendant 


VINCENT,  J.  ThU  is  an  action  on  the 
case  In  assumpsit,  brought  to  recover  the 
sum  of  $56.35  for  labor  performed  and  ma- 
terials furnished  in  the  buildlug  and  setting 
of  a  flight  of  steps,  connecting  different  lev- 
els, upon  a  lot  belonging  to  tbe  defendant  at 
Riverside.  The  case  was  tried  to  a  Jury  In 
the  superior  court,  and  a  verdict  was  ren- 
dered for  tbe  plaintiff  for  the  amount  claim- 
ed. The  defendant's  motion  for  a  new  trial, 
before  the  trial  Judge,  was  denied.  The  case 
now  comes  to  this  court  upon  defendant's  ex- 
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ceptlons:  (1)  That  the  Jnstloe  presiding  erred 
In  hla  decision  denying  tbe  defendant's  mo- 
tion for  a  new  trial;  (2)  that  tbe  Justice  pre- 
siding erred  in  permitting  tlie  plalntUTs  coun- 
sel to  ask  tbe  defendant  If  sbe  "intended  to 
liaTe  tbese  steps  fixed  at  all  eTents";  and 
(^  tbat  tbe  Justice  presiding  erred  in  tbe 
portion  of  Ills  charge  to  the  Jury  regarding 
the  subsequent  ratification  of  tbe  contract  by 
the  defendant 

Tbe  defendant  was  tbe  owner  of  an  estate 
at  RlTerslde,  situated  near  tide  water,  upon 
which  there  was  a  dwelling  house  or  cottage. 
Between  the  cottage  and  tbe  water  was  a 
bank,  which  required,  for  convenient  passage 
from  one  level  to  tbe  other,  a  flight  of  steps. 
Upon  tbe  lower  level,  and  near  the  water,  it 
was  the  intention  of  tbe  defendant,  at  some 
later  period,  to  erect  a  bath  bouse.  The 
plaintiff,  for  several  years,  bad  been  employ- 
ed by  tbe  defendant,  from  time  to  time.  In 
and  about  certain  other  of  her  property, 
located  in  tbe  city  of  Providence,  making 
small  repairs,  which  were  uniformly  done 
under  ber  immediate  direction  and  supervi- 
sion. In  the  spring  of  1909,  while  one  OIney 
Aldrlch,  an  employe  of  the  plaintiff,  was  do- 
ing some  repair  work  at  tbe  defendant's 
house  in  Providence,  it  is  alleged  tbat  tbe  de- 
fendant made  some  remarks  to  bim,  in  ef- 
fect, tbat  sbe  would  need  some  steps  upon 
htx  Riverside  estate,  and  requested  him  to 
go  there  and  take  some  measurements.  Up- 
on this  request,  and  without  any  further  re- 
port to  or  conference  with  the  defendant  as 
to  cost,  location,  etc.,  the  plaintiff  built  and 
set  tbe  steps  upon  the  defendant's  estate. 
The  defendant  refused  to  pay  the  bill  when 
presented,  and  she  testifies  tbat  sbe  ordered 
the  plaintiff  to  remove  the  steps:  (1)  Because 
she  had  not  ordered  them ;  (2)  because  they 
were  not  satisfactory ;  and  (3)  because  they 
were  not  located  where  she  desired  to  have 
them. 

[1]  Tbe  plaintiff,  in  support  of  bis  claim, 
alleges  and  testifies  tbat  subsequent  to  tbe 
time  when  tbe  order  for  tbe  steps  was  given 
to  Aldricb,  to  wit,  May  20,  1909,  the  defend- 
ant called  at  bis  office  for  tbe  purpose  of 
paying  a  bill  for  some  other  work,  and  while 
there  made  some  statements  which  were  in- 
terpreted by  bim  as  a  ratification  of  tbe  or- 
der previously  given  to  Aldrlch;  tbat  sbe 
made  some  Inquiries  as  to  whether  the  meas- 
urements had  been  taken,  and  expressed  dis- 
satisfaction upon  learning  tbat  the  work 
bad  not  been  completed.  There  is  a  conflict 
of  testimony  as  to  Just  what  was  said  be- 
tween tbe  parties,  after  tbe  plaintiff  bad 
flnisbed  the  steps;  but  there  is  no  dispute 
on  tbe  part  of  tiie  plaintiff  that  be  proceed- 
ed to  do  the  work  and  furnished  the  materi- 
als upon  the  simple  request  of  the  defendant 
to  take  measurements  and  ber  alleged  sub- 
sequent ratification  of  the  contract  It  is 
undisputed  tbat  tbe  plaintiff  bad  not  previ- 
ously done  any  new  or  original  work  for  tbe 
defendant,  and  tbat  such  service  as  be  bad 


before  rendered  to  her  related  to  minor  re- 
pairs, wliich  liad  been  performed  under  ber 
especial  direction  and  supervision. 

Taking  tbe  testimony  for  tbe  plaintiff 
alone,  we  do  not  see  anything  which  would 
amount  to  a  contract  authorising  tbe  plain- 
tiff to  proceed  with  this  work,  after  making 
the  necessary  measurements,  without  some 
further  act  or  direction  on  tbe  part  of  the 
defendant.  The  plaintiff  does  not  claim  any 
personal  knowledge  of  the  original  contract 
with  the  defendant,  but  says  be  understood 
tliat  such  a  contract  had  been  made  with 
Aldrlch.  He  claims,  however,  tbat  she  rati- 
fied such  contract  in  a.later  interview  with 
bim. 

Upon  this  point  the  plaintiff  testified  a> 
follows:    "Q.  21.  Now,  what  did  sbe  say  to 
you?     A.  Finding   fault   with    me   because 
tbe  work  was  not  done  according  to  orders. 
Sbe  was  present  at  my  office,  and  on  that 
day,  which  I  can  give  the  date.  If  you  desire 
it,  sbe  made  a  payment  of  $10  on  a  previ- 
ous account  that  was  due  me,  and  found 
fault  then  because  I  hadn't  completed  tbe 
stairs;   and  the  reason  tbat  I  gave  to  tier, 
and  the  only  reason,  was  the  Inclemoicy  of 
tbe  weather  preceding  that  date.    *    *    *    Q. 
47.  Now,  you  state  tbat  at  tbat  time  she 
came  in  and  found  fault    A.  I  did.    *    •    • 
Q.  49.  Can  you  remember  tbe  exact  words 
sbe  said?     A.  Tbe  conversation  was  fairly 
lengthy.    I  do  not  Know  as  I  can  give  the 
details  of  it,  but  a  synopsis  of  it    Q.  60.  See 
If  I  can  recall  to  you  tbe  statement  that 
was   made.     Was  not  this  tbe  statement: 
'Have  you  been  down  to  Riverside,  to  my 
place?'    A.  No,  sir;  tbat  was  not  mentioned 
in   those   words.     I    am    positive   of   that. 
•    *    •    Q.  67.  And  the  only  thing  at  your  of- 
fice, sbe  complained  that  you  had  not  gone 
down?    A.  Tbat  I  did  not  do  tbe  work.     Q. 
58.  And  what  work,  did  she  say,  at   your 
office?     A.  Building  the  steps.     Q.  59.  Was 
there  any  agreement  or  contract  made    at 
your   office?     A.  No   contract     The    agree- 
ment, so  far  as  she  told  me,  was  to  build 
the  steps  immediately.    She  bad  tbe  cottage 
let    ♦    •    •    Q.  97.  Can  you  recall  the  ex- 
act conversation  tbat  you  bad  on  tbe  20th 
by   which  she  authorized  yon   to  do    this 
work?    A.    •    •    •    The  conversation  is  so 
involved  I  cannot  tell  It  In  detail.     Q.  1)8, 
Kindly  state  what  you  can  remember  of  the 
conversation.    A.  Miss  Wolf  wanted  to  know 
if  the  steps  at  Riverside  bad  been  placed 
there  yet     Q.  99.  I  am  talking  about    tbe 
exact  words.    Can  you  remember  tbem?     a. 
I  cannot  tell  you  in  detail.    Q.  100.  Any  ex- 
act words  by  which  you  assumed  to  have  au- 
thority to  build  those  steps.    A.  I  am  telling 
you;    this    woman   found   fault   because     I 
hadn't  tbe  work  done  there  as  ordered.     Sbe 
was  in  a  hurry  for  tbem,  on  account  of  the 
fact  tbat  sbe  had  let  the  cottage,  and  tbere 
was  a  tenant  who  wanted  to  move  in    and 
use  the  place.    •••<}.  105.  And  didn't 
she  ask  yon  to  go  down  and  estimate  T      a. 
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So,  sir.  •  •  •  Q.  107.  And  Isn't  that  aU  the 
coorersation  that  she  had  with  you  in  re- 
gard to  the  BtepB  in  1900?  A.  In  sabstance; 
yes,  dr.  Q.  106.  That  she  wanted  yon  to  go 
down  and  flgnre  on  the  st^n?  A.  And  find- 
ing fanlt  because  they  had  not  already  been 
buUt  or  completed.    «    •    ♦ " 

OIney  Aidrich,  the  man  with  whom  it  is 
rlaifflcd  the  contract  for  the  steps  was  made, 
testified  to  some  conversation  with  the  de- 
fendant, regarding  steps,  while  he  was  doing 
some  work  for  her  at  her  house  in  Prorl- 
deoce:  ."Q.  13.  What  was  said  at  tliat  time? 
A.  She  said  she  wanted  a  pair  of  steps  built 
from  the  Riverside  bouse,  and  wanted  to 
know  when  I  could  go  down  and  measure 
for  them.  •  •  •  Q.  17.  Did  she  order 
the  work  done  at  that  time?  A.  She  told  me 
to  go  down  and  measure  for  the  work ;  yes, 
sir.  *  *  *  Q.  61.  AU  8l>e  asked  you  to 
do  was  to  take  measurements  for  the  steps? 
A.  Yes,  rtr." 

The  foregoing  testimony  of  the  plaintiff 
and  hl8  employe,  Aldrich,  comprises  substan- 
tially all  of  the  testimony  npon  which  the 
plaintiff  bases  tiis  claim  of  a  contract  to 
bolld  the  steps.  The  plaintiff  Iiad  no  per- 
sonal knowledge  of  any  contract  through 
Aldrich;  but  be  relies  principally,  so  far  as 
his  testimony  goes,  upon  the  subsequent  rati- 
licatlon  at  his  office.  He  claims  that  the 
ratification  of  the  contract  was  contained  in 
come  conversation  of  the  defendant  with  him. 
His  testlmmiy  upon  that  point,  however, 
amomts  to  nothing  more  than  his  condu- 
rioos  drawn  from  the  language  of  the  de- 
fendant, which  be  can  now  neither  repeat 
nor  remember.  Aldrich,  the  employ^,  in  an- 
swer to  Uie  question,  "Did  she  order  the 
^ork  done  at  that  time?"  referring  to  the 
time  when  the  defendant  asked  him  to  make 
measarements,  said:  "She  told  me  to  go 
down  and  measure  for  the  work;  yes,  sir." 
It  Is  evident  that  this  witness  simply  con- 
dnded  that  the  request  to  make  measure- 
nents  was  equivalent  to  an  order  to  go  on 
and  complete  the  work,  without  further  ref- 
erence to  the  defendant. 

Taking  into  consideration  other  undisputed 
testimony  that  the  plaintiff  had  never  before 
done  any  original  work  for  the  defendant, 
that  the  defendant  did  not  know  that  the  steps 
«ere  being  made  or  had  been  placed  in  posi- 
tion until  she  received  the  bill  for  them,  that 
$he  was  not  consulted  as  to  the  place  where 
tber  were  to  be  located,  that  the  place  where 
thejr  were  located  was  not  ready  for  their 
nception,  and  tliat  the  batb.house^  in  connec- 
tion with  which  the  steps  were  to  be  used, 
>>*d  not  been  bnllt,  we  do  not  find  that  there 
vas  that  meeting  of  minds  which  is  the  es- 
sential feature  of  a  contract  The  conrt  can 
hardly  find  that  there  was  a  contract,  and 
hase  such  finding  npon  the  Interested  opin- 
ion of  the  plaintiff  as  to  the  force  and  legal 
effect  of  the  defendant's  language,  which  he 
tas  now  forgotten. 

[2]  The   defendant's   second    exception   is 


based  upon  the  ruling  of  the  trial  court,  ad- 
mitting the  following  question:  "Q.  IDS.  You 
Intended  to  have  these  steps  fixed,  at  all 
events?"  Tliia  question  was  objected  to  by 
the  counsel  for  the  defendant,  the  objection 
was  overruled,  and  the  witness  answered: 
"From  Iilm?  Q.  106.  No;  from  some  one.  A. 
Yes,  sir;  I  did."  While  we  cannot  see  that 
the  ultimate  intention  or  mental  attitude  of 
the  defendant  is  either  important  or  materi- 
al, we  caimot  say  that  the  answer  to  the 
question  could  have  been  appreciably  injuri- 
ous to  the  defendant's  case. 

[3]  The  portion  of  the  judge's  charge  ex- 
cepted to  contains  in  our  opinion  reversible 
error,  and  is  as  follows:  "Now,  gentlemen, 
if  you  find  that  no  request  was  made,  that 
this  staircase  was  built  by  him  at  his  own 
volition,  under  a  mistake,  and  that  since  that 
time  there  has  been  no  ratification  of  the 
contract  at  all,  or,  as  she  says,  she  ordered 
him  to  take  it  away,  then  your  verdict 
should  be  for  the  defendant  As  I  say,  un- 
less there  has  been  some  ratification  of  that 
contract;  and  he  says  there  has,  because 
since  that  time  this  property  has  been  let  to 
tenants  who  could,  if  they  wanted  to,  use 
the  staircase  in  question.  If  that  be  so,  «nd 
you  find  that  although  there  was  no  re9nest 
in  the  beginning  to  build  this  staircase,  and 
he  btiilt  It  under  a  mistake,  if  you  find  tliat 
subsequent  to  that  time,  that  even  though 
she  ordered  him  to  remove  it,  and  he  did  ncit 
do  It  and  she  went  on  after  that  time  and 
used  that  -staircase,  or  permitted  her  tenants 
to  use  that  staircase,  then  your  verdict 
should  be  for  the  plaintiff." 

There  is  no  evidence  that  the  defendant  or 
her  tenants  made  any  use  of  the  steits. 
There  is  testimony  showing  that  the  steps 
could  not  practically  be  used  without  consid- 
erable filling  about  the  bank,  and  that  there 
was  no  occasion  to  use  them,  for  the  reason 
that  the  bath  house,  to  which  they  were  de- 
signed to  afford  access,  had  not  been  erect- 
ed. If  the  defendant  knew  nothing  of  these 
steps  until  after  they  had  been  placed  upon 
her  lot,  and  within  a  reasonable  time  she 
gave  notice  to  the  plaintiff  to  take  them 
away,  she  would  have  done  all  that  she  was 
required  to  do  under  the  circumstances.  E>he 
cond  not  very  well  remove  them  herself,  and 
there  being  no  evidence  that  she  either  used 
them,  or  permitted  her  tenants  to  use  them, 
we  cannot  find  any  proof  of  ratification 
through  the  use  of  the  steps.  The  defendant 
had  a  perfect  right  to  rent  her  estate,  and 
we  believe  that  it  would  be  unreasonable  to 
place  upon  her  the  burden  of  a  constant  over- 
sight of  her  tenants,  to  see  that  they  did  not 
use  the  steps  which,  from  the  want  of  prop- 
er surroundings,  were  neither  avallal>le  nor 
led  to  anything  which  a  tenant  might  re- 
quire or  could  enjoy.  The  tact  that  the  ten- 
ants might  have  passed  over  these  steps  at 
some  time  would  not  amount  to  their  accept- 
ance by  the  defendant  We  think  that  the 
portion  of  the  charge  rtferred  to  would  be 
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Ilkel7  to  mislead  tbe  Jury  in  reaching  its 
verdict. 

Tbe  second  exception  of  the  defendant  Is 
overruled.  The  other  exceptions  of  the  de- 
fendant are  sustained.  The  case  is  remitted 
to  the  superior  court  for  a  new  triaL 


SANTANGINI  t.  BLISS. 

(Supreme   Court  of  Rhode  Island.     Majr   14. 
1912.) 

Execution    ({  451*)  —  Disohabok  of  Poob 
Dkbtobs. 

Where  debtors  took  out  a  citation  to  their 
committing  creditor,  and  their  petition  was 
denied  because  tbej  had  disposed  of  their  prop- 
erty in  fraud  of  their  creditors,  they  were  not 
entitled  to  a  second  citation,  where  the  only 
change  of  circumstances  alleged  was  the  mak- 
ing of  a  common-law  assignment  for  the  ben- 
efit of  creditors,  and  it  did  not  appear  that  the 
assignee  had  obtained  control  of  the  property 
fraudulently  disposed  of,  or  of  any  other  prop- 
erty. 

[Ed.  Note. — For  other  cases,  see  Bxecution, 
Cent.  Dig.  ti  130ft-1361;    Dec.  Dig.  i  461.*] 

Petition  for  writ  of  prohibition  by  Andrea 
Santanglnl  against  George  N.  BUaa  Petition 
granted. 

The  petition  for  writ  of  prohibition  herein 
la  818  follows: 

"To  the  Honorable  Supreme  Court: 

"Andrea  Santangini,  of  the  city  and  county 
of  Providence  and  state  of  Rhode  Island,  com- 
plains of  George  N.  Bliss,  Justice  of  the  dis- 
trict court  of  tbe  Seventh  Judicial  district, 
and  for  cause  thereof  showeth  unto  your 
honors:  That  on  the  10th  day  of  February, 
A.  D.  1912,  your  said  petitioner  recovered 
Judgment  In  an  action  for  deceit  against 
iSabastlano  De  Gasbarro,  alias,  and  Teresa 
Di  Cloclo,  alias,  both  of  Providence,  In  said 
county,  for  the  sum  of  $90  and  $23.04  costs 
of  suit.  In  the  superior  court  within  and  for 
the  county  of  Providence,  and  that  execu- 
tion In  said  case  was  issued  the  13tb  day 
of  February,  A.  D.  1912.  Your  petitioner 
further  prays  that  on  the  4th  day  of  April, 
A.  D.  1912.  the  bodies  of  said  defendants 
were  committed  to  the  Providence  county 
Jail  under  and  by  virtue  of  said  execution. 
And  your  petitioner  further  avers  that  on,  to 
wit,  the  23d  day  of  April,  the  said  defend- 
ants and  each  of  them  petitioned  the  Hon- 
orable Frederick  Rueckert,  Justice  of  the 
district  court  of  the  Sixth  Judicial  district, 
that  they  and  neither  of  them  bad  no  real  or 
personal  estate  wherewith  to  support  them- 
selves or  to  pay  Jail  charges,  and  that  they 
and  each  of  them  prayed  tbe  said  Justice  of 
tlie  district  court  of  tbe  Sixth  Judicial  dis- 
trict to  administer  unto  them  a  poor  debtor's 
oath  and  deliver  to  them  certificate  thereof, 
as  provided  in  chapter  326  of  the  General 
Laws  of  Rhode  Island  1909.  And  your  pe- 
titioner further  avers  that  said  Hon.  Fred- 
erick Rueckert,  Justice  of  tbe  district  court 
of  the  Sixth  Judicial  district,  then  and  there 


ordered  a  citation  issued,  returnable  the  30th 
day  of  April,  A.  D.  1912,  at  9  o'clock  a.  m.. 
at  the  district  conrt  of  the  Sixth  Jadldal 
district.  In  said  Providence,  and  caused  the 
said  Andrea  Santangini,  the  creditor  at  whose 
suit  the  said  defendants  were  committed  to 
Jail,  then  and  there  to  appear  to  show  cause. 
If  any  he  had,  why  said  defendants  should 
not  be  admitted  t6  take  the  poor  debtor's 
oath  as  prayed  for.  And  your  petitioner 
further  avers  that  on  the  said  30th  day  of 
April,  A.  D.  1912,  at  9  o'clock  in  the  fore- 
noon, the  said  petitions  were  heard,  by  tbe 
said  Justice  of  the  district  court  of  the  Sixth 
Judicial  district,  and  the  said  Justice  of  the 
district  court  then  and  there  denied  and  re- 
fused the  said  petitions,  and  the  said  Sabas- 
tlano  De  Gasbarro  and  Teresa  Dl  Gicdo 
were  then  and  there  recommitted  to  the  said 
Providence  coimty  Jail.  And  your  petitioner 
further  avers  that  at  tbe  time  of  the  bearing 
before  tbe  said  Justice  of  the  district  court 
of  the  Sixth  Judicial  district  the  said  Sabas- 
tiano  De  Gasbarro  and  Teresa  Dl  Clcclo  then 
and  there  made  and  executed  an  assignment 
of  all  their  estate,  of  every  kind  and  where- 
ever  same  may  be  situated,  excepting  what 
Is  exempted  from  attacbmoit  by  law,  to  one 
Jamee  McCusker,  warden  of  the  Providence  ' 
county  Jail,  and  produced  tbe  same  In  oourt, 
and  preaented  them  to  the  Honorable  Justice 
Rueckert,  who  was  then  and  there  bearing 
said  petitions. 

"And  your  petitioner  furtbes  avers  tbat 
the  said  Sabastlano  De  Gasbarro  and  Teresa 
Dl  Clcclo  on,  to  wit,  the  7th  day  of  May, 
A.  D.  1912,  petitioned  the  said  respondent. 
Hon.   Geo.  N.   Bliss,  Justice  of  tbe  district 
court  of  the  Seventh  Judicial  district,  alleg- 
ing, amongst  other  things,  as  follows:    'And 
whereas,  a  change  in  the  circumstances   of 
said  petitioners  has  taken  place  since  said 
peUtioners   took  out  their  last  citation    to 
said  creditor  on  a  like  petition,  and  whicti 
petitions  were  denied,   said  change  of   cir- 
cumstances being  this:    That  said  petitioners 
on,  to  wit,  tbe  2d  day  of  May,  1912.  made, 
executed  and  delivered  a  general  assignment 
of  all  their  property  of  every  kind  in  trust 
for  the  benefit  of  all  their  creditors.'     Now, 
therefore,  your  said  petitioner  alleges  ttiat, 
inasmuch  as  there  has  been  no  change   of 
circumstances  since  tbe  taking  out  of    the 
first  citation,  within  the  meaning  and   con- 
templation of  section  11,  c.  326,  of  the  Gi-en- 
eral  Laws  1909.    And  whereas,  the  said  Jus- 
tice of  the  district  court  of  the  Seventh  Judi- 
cial district  Is  without  power  and  autbority 
to  act  In  the  matter;   and  whereas,  the  said 
Hon.  George  N.  Bliss,  Justice  of  the  district 
court  of  'the  Seventh  Judicial  district    has 
caused  the  said  petitioner,  Andrea  Santan- 
gini, to  be  notified  to  appear  at  the  said  Jail 
tbe  15tb  day  of  May,  A.  D.  1912,  at  11  o'clod.: 
a.  m.,  to  show  cause,  if  any  he  has,  wtiy  the 
said  defendants  should  not  have  the  benefits 
of  said  oath:  Now,  therefore,  your  petitioner 
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praya  that  a  wilt  of  problbttion  may  Issue 
out  of  this  honorable  court,  enjoining  and 
prohibiting  the  said  Hon.  George  M.  Bliss 
from  hearing  or  granting  the  said  petitions 
ot  Sabastlano  De  Gasbarro  and  Teresa  Di 
Clcclo  ontil  further  orders  of  this  honorable 
court.  And  your  petitioner  further  prays 
that  this  honorable  court  may  grant  unto 
bim  such  other  relief  as  in  the  opinion  of 
this  honorable  court  shall  be  proper  under 
the  circumstances.  And  as  in  duty  bound 
will  erer  pray.  Andrea  Santanginl." 

Anthony  V.  Pettlne,  of  FroTidence,  for 
petitioner.  Charles  H. '  McKenna,  of  ProT- 
idence,  for  respondent. 

PER  CURIAM.  Inasmuch  as  the  magis- 
trate, on  the  hearing  of  the  first  petition  for 
the  taking  of  the  poor  debtor's  oath,  refused 
the  petition  on  the  ground  that  the  petition- 
ing debtors  had  committed  fraud  upon  their 
creditors  In  the  disposition  of  their  property, 
and  as  the  only  change  of  circumstances  now 
alleged  in  the  second  petition  of  the  same 
debtors  is  the  making  of  a  common-law  as- 
signment for  the  Iteneflt  of  creditors,  but  it 
does  not  appear  that  the  debtors'  property 
disposed  of  in  fraud  of  their  creditors  has 
been  brought  under  the  control  of  the  said 
assignee,  or  that  any  other  property  has 
been  actually  conveyed  to  the  assignee  for 
the  benefit  of  creditors,  we  fail  to  see  how 
any  such  change  of  circumstances  has  been 
brought  about  by  said  assignment  as  will 
warrant  the  further  proceeding  by  the  mag- 
istrate In  the  matter  of  granting  permission 
to  take  the  poor  debtor's  oath. 

The  writ  of  prohibition  will  issue  as  pray- 
ed in  the  petition. 


ANDREWS  T.  O'RBILLI. 

(Supreme  Court  of  Rhode  Island.     May   11, 
1912.) 

1.  EXECDTOBB  AND   ADMINISTBATORB    ({   431*) 
—ACTION    AOAINBT  ADMINISTBATOB— CONDI- 

nonrs  Pbecbdkrt. 

Where  plaintiff,  on  death  of  defendant, 
does  not  file  the  suit  as  a  claim  in  the  probate 
conrt,  as  required  by  Gen.  Laws  1909,  c.  314, 
f  3,  and  Court  and  Practice  Act  1906.  |  883, 
he  cannot  maintain  the  action  tbougb  he  aam- 
moDS  in  the  administratrix  without  amendment 
o{  his  declaration. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Gent  Dig.  H  764,  767, 
819.  1854,  1856;    Dec.  Dig.  i  431.*] 

2.  EXECUTOBS   AKD   AmaNIBTBATOBa    (i  431*) 

— Acnoit— DisMissAi.. 

Where  plaintiff,  by  failure  to  allege  and 
prove  the  filing  of  a  pending  suit  as  a  claim 
against  defendant's  estate  in  the  probate  court 
and  its  disallowance,  cannot  maintain  the  suit 
acainat  defendant's  administratrix,  who  is 
fnmmoned  therein,  the  court  is  required  to  dis- 
miss tbe  action  on  motion  of  the  administra- 
trix, showing  that  plaintiff  cannot  truthfully 
make   the  necessary  averments. 

[Ed-  Note.— For  other  cases,  see  Executors 
and  Administrators.  Cent  Dig.  ff  764,  767,  819, 
1854,  1856;   Dec  Dig.  |  481.*] 


3.  Stipulation*  (|  7*)  —  Asbekmbmt  Be- 
TWEKN  CouNBKir— Rule  or  Coubt. 

Under  the  express  proTisions  of  superior 
court  rule  28,  an  oral  agreement  between  coun- 
sel as  to  wiiat  points  should  or  should  not  be 
raised  in  the  case  then  pending  in  tbe  superior 
court  is  invalid. 

[Ed.  Note.— For  other  cases,  see  Stipulations, 
Cent  Dig.  |  14;    Dec.  Dig.  |  7.*] 

4.  Attobnet  and  Cuent  (J  86*)— Retaineb 
OF  Attoenet— Waives  of  Legal  Requibe- 
HEiras. 

The  retainer  of  an  attorney  in  a  suit 
brought  against  an  administratrix,  who  herself 
is  not  antnoriEed  by  statute  to  waive  the  tiling 
of  a  claim  in  the  probate  court  gives  him  no 
implied  authority  to  waive  the  prosecution  of 
the  claim  according  to  law. 

[Ed.  Note.' — For  other  cases,  see  Attorney 
and  CUent  Cent  Dig.  JJ  155-160;  Dec.  Dig. 
186.*] 

Exception  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Willard  B.  Tan- 
ner, Presiding  Justice. 

Action  by  Clarence  O.  Andrews,  adminis- 
trator, against  Francis  L.  O'Reilly,  in  which 
Irene  K.  O'Reilly,  administratrix,  was  sum- 
moned after  his  death.  Motion  to  dismiss 
granted,  and  plaintiff  excepts.  Remitted  to 
superior  court,  with  direction  to  enter  Judg- 
ment of  dismissal  upon  the  decision. 

Bassett  &  Raymond,  of  Providence  (R.  W. 
Richmond,  of  Providence,  of  counsel),  for 
plaintifl.  John  J.  Hefteman  and  James  H. 
Rlckard,  Jr.,  both  of  Woonsocket,  for  de- 
fendant. 

PARKHURST,  3.  In  this  case  there  was  a 
motion  to  dismiss,  which  was  granted  by 
Presiding  Justice  Tanner  in  the  superior 
court,  and  the  plaintiff  brings  the  case  here 
upon  bill  of  exceptions;  the  only  exception 
being  to  tbe  granting  by  the  court  of  the 
motion  to  dismiss. 

The  circumstances  of  the  case  are  as  fol- 
lows :  The  writ  was  dated  August  30,  190p. 
The  case  was  entered  September  20,  1900. 
Various  demurrers  and  pleas  were  filed,  sev- 
eral amendments  to  the  declaration  were  al- 
lowed, amended  declarations  were  filed,  de- 
murrers and  pleas  withdrawn,  etc.,  but  the 
pleadings  have  never  been  dosed.  The  suit 
was  an  action  of  debt  on  a  Judgment  obtain- 
ed against  the  Woonsocket  Opera  House 
Company,  and  was  brought  against  the  de- 
fendant as  a  stockholder  in  that  corporation, 
in  the  endeavor  to  enforce  an  alleged  stock- 
holder's liability  under  the  statutes  then  in 
force  relating  to  such  liability.  The  defend- 
ant, Francis  h.  O'Reilly,  died  August  6, 
1905,  and  Irene  K.  O'Reilly  was  appointed  his 
administratrix,  and  the  first  publication  of 
her  notice  of  appointment  was  September 
14,  1905.  The  plaintiff  never  filed  this  pend- 
ing suit  as  a  claim  in  the  probate  court,  as 
required  by  the  statute.  Gen.  Laws  1909, 
c.  314,  I  3;  Court  and  Practice  Act,  §  883. 
The  plaintiff  summoned  in  the  administratrix, 
but  never  amended  the  declaration  in  any 
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way,  and  never  pnt  anyfhing  apon  tbe  rec- 
ords of  tbe  Btiperior  court  Indicating  tbat  be 
bad  a  right  to  prosecute  tbe  case  against 
tbe  administratrix,  eitber  by  wnn^niUng  the 
declaration  or  in  any  other  manner.  On 
March  27, 1908,  a  motion  to  dismiss  was  filed 
on  behalf  of  the  administratrix,  alleging  that 
she  was  not  subject  to  the  Jurisdiction  of  the 
court,  because  the  claim  had  never  been  filed, 
and  that  there  was  nothing  upon  which  the 
plaintiff  could  maintain  this  suit  as  against 
her:  The  motion  was  heard  and  granted  by 
Presiding  Justice  Tanner  on  January  13, 
1912. 

[1,2]  Tbe  action  was  rightly  dismissed  up- 
on tbe  motion,  as  above  set  forth.  The  plain- 
tiff summoned  in  the  addiinistratrix,  and 
should  have  thai  made  such  amendments  as 
would  show  that  be  had  a  cause  of  action 
against  tbe  administratrix.  One  of  tbe 
things  the  plaintiff  must  allege  and  prove 
in  a  case  aj^inst  tbe  administratrix  is  that 
a  claim  was  filed  in  tbe  office  of  the  probate 
clerk  and  disallowed.  The  motion  to  dis- 
miss showed  to  the  court  that  the  plaintiff 
could  not  truthfully  make  the  necessary 
amendments.  Tbe  court.  In  summoning  in 
tbe  administratrix,  bad  no  opportunity  to 
know  the  facta.  Tbe  first  and  only  opportu- 
nity that  the  administratrix,  in  this  case,  bad 
to  object  to  l>eing  made  a  party,  was  by  mo- 
tion after  service  of  process.  This  motion 
set  forth  tbe  objections  wblcb  the  administra- 
trix bad  to  being  made  a  party.  As  there 
was  no  ground  to  make  the  administratrix  a 
party,  the  administratrix  was  properly  dis- 
charged upon  motion.  It  was  not  only  the 
right,  but  tbe  duty,  of  the  Judge  to  act  «pon 
tttis  matter  upon  motion,  and  so  save  tlie 
state  and  the  parties  the  great  expense  of 
litigating  the  intricate  questions  of  law  aris- 
ing upon  the  pleadings  in  the  case,  since 
failure  to  prove  tbe  proper  filing  of  the  claim 
and  its  disallowance,  under  the  statute  above 
cited,  must  have  led  to  the  dismissal  of  the 
action  upon  the  motion  for  a  nonsuit,  even 
if  the  case  had  been  allowed  to  come  to  trial. 

[3]  It  was  admitted  by  the  plaintiff  that 
the  claim  had  not  been  filed,  and  the  only 
excuse  is  contained  in  two  affidavits,  in  which 
it  is  claimed  tlmt  Mr.  Heffeman,  the  attor- 
ney for  tbe  administratrix,  told  the  attor- 
neys for  the  plaintiff  tlxat  be  would  not  raise 
tbe  point  ttiat  the  claim  bad  not  been  filed. 
Mr.  Heffeman  denies  that  these  affidavits 
are  true.  Tbe  Judge  acted  upon  tbe  motion 
in  favor  of  tbe  administratrix.  But  the  af- 
fidavits are  entirely  immaterial.  All  tliat 
they  suggest  In  any  way  is  that  there  was 
an  oral  agreement  between  counsel  as  to 
what  point  should  or  should  not  be  raised  In 
a  case  then  pending  in  tbe  Bup«rior  court. 
Such  oral  agreements  are  invalid  under  rule 
28  of  tbe  superior  court,  as  follows':  "All 
agreements  of  parties  or  attorneys  touching 
tbe  business  of  the  court  shall  be  in  writing, 


unless  orally  made  or  assented  to  by  them 
in  tbe  presence  of  the  court  when  disposing 
of  such  business,  or  they  will  be  considered 
of  no  validity." 

[4]  It  cannot  be  said  that  these  affidavits 
show  a  waiver  by  the  administratrix  of  the 
filing  of  tbe  claim  in  the  probate  court  The 
affidavits  do  not  show  tliat  Mr.  Heffeman 
possessed  any  authority,  more  than  what  is 
implied  by  his  retainer  as  attorney  in  this 
case.  Tbe  retainer  of  an  attorney  in  a  law- 
suit brought  against  an  administratrix  does 
not  give  him  any  implied  authority  to  waive 
the  proper  prosecntibn  of  the  claim  accordr 
Ing  to  law.  Tbe  statute  contains  no  provi- 
sion which  authorizes  the  administratrix  to 
waive  the  filing  of  the  claim  as  provided  by 
tbe  statute  above  dted.  See  Thompson  ▼. 
Hoxsle,  26  R.  I.  S77,  381,  S6  Atl.  930. 

For  these  reasons,  this  court  is  of  the 
opinion  that  the  suit  was  properly  dismissed 
upon  the  motion  by  the  presiding  Justice  of 
the  superior  court,  and  the  plaintiff's  ex- 
ception is  therefore  overraled.  Tbe  case  is 
remitted  to  the  superior  court,  with  direc- 
tion to  enter  its  Judgmoit  of  dismissal  mxm 
the  decision. 


CHiLET  T.  lilMEROCE  B.  CO. 

(Supreme  Judicial  Court  of  Blaine.    April  20, 
1912.) 

BuiNKNT  DouAin  (i  271*)— Tbesfabs  or  Ds- 
fxndant's  Land—  Right  of  Action. 

In  an  action  for  damages  for  building  a 
railroad  upon  and  across  the  plaintifTs  land, 
plaintiff  must  show  possession  of  the  premise* 
described,  that  defendant  committed  the  al- 
leged acta  of  trespass,  and  resulting  damages. 
[Ed.  Note.— For  other  cases,  see  Eminent 
Domahi,  Cent  Dig.  H  725-736,  741;  Dec.  Dig. 
f  271.*] 

Exceptions  from  Supreme  Judicial  Court, 
Knox  County. 

Action  by  Jonathan  P.  Gilley  against  the 
Llmerock  Railroad  Company.  Verdict  for 
defendant  and  plaintiff  excepts.  Judgment 
on  verdict. 

Argued  before  WHITEHOCSE,  C.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  KING,  HA- 
I<ET,  BIRD,  and  HANSON,  JJ. 

Jonathan  P.  Cilley,  pro  ae.   Arthur  8.  Llt- 

tlefield,  for  defendant 

PER  CURIAM.  The  acts  complained  of 
are  alleged  to  be  the  building  and  maintain- 
ing of  a  railroad  upon  and  across  the  plain- 
tiffs dose.  At  the  conclusion  of  the  plain- 
tiff's evidence  tbe  defendant  informed  tbe 
presiding  Justice  that  it  would  offer  no  far- 
ther evidence,  and  moved  that  a  verdict  for 
tbe  defendant  be  directed,  which  was  done. 
Tbe  case  comes  up  on  an  exception  to  that 
ruling,  and  another  exception  to  tbe  exclu- 
sion of  certain  testimony  relating  to  the  val- 
ue of  tbe  locus. 

We  think  the  raling  dlrectlns  a  verdict  for 


•For  otbar  ca*M  m*  nme  topic  aad  McUon  NUMBER  In  Dao.  Dls-  *  Am.  Die.  Ktjr  No.  BsrtM  4k  Btp-r  Indn« 

Digitized  by  CjOOQIC 


Ut.) 


OBAKT  ▼.  BAKOOB  BT.  A  KL£CTRIC  CO. 


121 


the  drfendant  was  correct  It  was  incnm- 
bent  upon  the  plaintiff  to  show:  (1)  That  he 
luid  either  the  actnal  or  constructlTe  posses- 
sion of  the  premises  described  in  his  writ; 
(2)  that  the  defendant  committed  the  alleged 
acts  of  trespass  on  the  premises;  and  (3)  the 
damages  restilting  to  him  on  acconnt  thereof. 

The  plaintiff  did  show  that  he  bad  a  title 
to  i></iii  of  the  premises  described  in  bis 
writ,  containing  one-fourth  of  an  acre,  and 
mentioned  In  the  evidence  as  the  "Cook 
quarry."  The  exact  location,  however,  of 
the  Cook  quarry  npon  the  face  of  the  earth 
was  In  issue,  and  if  the  decision  of  the  ques- 
tion now  before  as  depended  npon  whether 
or  not  the  plaintiff  had  sufficiently  estab- 
lished its  location,  we  should  be  in  much 
donbt  and  uncertainty  about  it  But  our  de- 
cision does  not  depend  npon  the  determina- 
tion of  that  question,  for  the  plalntlfl  whol- 
ly neglected  and  omitted  to  prove  the  al- 
leged acts  of  trespass.  No  evidence  what- 
ever was  introduced  tending  to  show  that 
any  of  the  acts  complained  of  were  commit- 
ted by  the  defendant  or  by  any  one  else. 
This  was  undoubtedly  an  inadvertent  omls- 
Bion  on  the  plalntUTs  part,  but  it  is  never- 
theless fatal  to  bis  case. 

.Accordingly  the  ruling  directing  a  verdict 
for  the  defendant  was  right  Inasmuch  as 
the  plaintiff  faUed  to  prove  the  acts  of  al- 
leged trespass,  a  consideration  of  the  other 
exception  (to  the  exclusion  of  testimony  re- 
toting  to  the  value  of  the  locus)  is  imma- 
terial.   The  entry  must  therefore  be: 

Exceptions  to  the  mling  directing  a  ver- 
ilict  for  the  defendant  overruled.  Judg- 
moit  on  the  verdict 


GRANT  V.  BANGOR  BT.  &  XSiECTBIC  CO. 

(Supreme  Judicial  Court  of  Maine.     May  8, 
1912.) 

t  SiBin  BAJUtoADS   ({  114*)— Injtibt  to 

PlDSSTBIAM— NEOLIOEnCK  OF  MOTOBMAN. 

In  an  action  af  ainst  a  street  railway  com- 
IHoy  for  death  of  pUintUTs  child  by  being  struck 
Iv  a  street  car,  evidence  Md  to  show  that  the 
notorman  failed  to  exercise  that  degree  of 
care  which  the  situation  demanded,  especially 
>n  failing  to  reduce  the  speed  of  the  car  and 
lianng  it  under  control  as  demanded  by  the 
eiii^endes  of  the  occasion. 

[Ed.  Note. — For  other  cases,  see  Strest  Rail- 
roads. Cent   Dig.   U   23»-260;    Dec    Dig.   I 

i  Death  (|  24*)— Injtjkt  to  Cbhj)  —  Con- 

msnTOBT   NiXOUOENOE  OF  MOTHEB. 

Where  a  mother  was  obliged  to  go  to  a 
Mtrby  market  for  something  for  supper  and 
l«ft  her  five  year  old  child  with  a  nine  year 
mi  danghter  on  the  sidewalk,  telling  the  lat- 
let  to  watch  the  child,  which  she  promised  to 
w.  and  the  young  child  was  struck  by  a  street 
car  daring  her  absence,  the  mother  was  not 
pnlty  of  contrlbatory  negligence. 
,  [£l  Note.— X\>r  other  eases,  see  Death,  Cent. 
Il«.  H  26,20;   Dee.  IMg.  {  24.*] 


8.  NXGLIOERGE  ({  186* )— GoirTBiBxnH>BT  Neo- 
LioBNCE  —  Capacity  of  Child  —  Question 

FOB    Jl7Br. 

Though  the  court  can  say,  as  a  matter  of 
law,  that  there  la  an  age  at  which  a  child  can- 
not exercise  any  care  under  the  circumstances, 
and  also  an  age  when  the  court  can  say,  as  a 
matter  of  'law,  that  a  child  is  capable  of  ex- 
ercising some  care  under  the  circumstances, 
between  these  limits  are  the  ages  where  it  is 
for  the  Jury  to  determine  the  capacity  of  the 
child  to  exercise  care  for  itself. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  fS  277-353;   Dec  Dig.  |  136.*] 

4.  Stbctt  Railroads   (|  114*)— Injubt  to 
Child  on  Tback— Cabk  of  Child. 

In  an  action  for  the  death  of  a  child  about 
five  years  old  struck  by  a  street  car,  evidence 
Aeld  not  to  show  want  of  due  care  on  the  part 
of  the  chUd. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  S{  239-260;  Dec.  Dig.  | 
114.*] 

On  Motion  from  Supreme  Judicial  Court 
Penobscot  County. 

Action  by  Elizabeth  Grant  administratrix, 
against  the  Bangor  Railway  &  Electric  Com- 
pany, to  recover  damages  at  common  law  for 
personal  injuries  sustained  by  her  Intestate, 
who  was  her  child  five  years  and  three 
months  old,  by  reason  of  being  struck  and 
run  over  by  a  street  car  of  the  defendant 
and  which  resulted  in  the  death  of  the  child 
a  few  hours  after  the  injury.  The  declara- 
tion in  the  writ  alleges  that  the  deceased 
child  "endured  great  conscious  mental  and 
physical  suffering  from  the  effects  of  her 
said  Injuries  for  a  long  period  of  time,  to 
wit,  from  the  time  of  receiving  ber  said  in- 
juries until  the  time  of  ber  death,"  and  the 
evidence  shows  that  the  child  was  conscious 
after  her  injuries  and  underwent  great  suf- 
fering. Verdict  for  plaintiff  for  $1,508.  The 
defendant  filed  a  general  motion  for  a  new 
trial.     Overruled. 

Argned  before  WHITEHOUSE,  C.  J.,  and 
CORNISH,  KING,  BIRD,  HALEY,  and 
HANSON,  JJ. 

Fellows  &  Fellows,  of  Bangor,  for  plain- 
tiff.   E.  0.  Ryder,  of  Bangor,  for  defendant. 

I  CORNISH,  J.  This  is  an  action  on  the 
case  brought  by  the  plaintiff,  as  administra- 
trix of  the  estate  of  Ida  Bemice  Grant  her 
deceased  child  five  years  and  three  months 
old,  to  recover  damages  at  common  law  for 
injuries  sustained  by  her  intestate  by  reason 
of  being  struck  and  run  over  by  a  car  of  the 
defendant  on  Harlow  street  in  the  city  of 
Bangor,  about  5:30  p.  m.  July  13,  1910,  from 
which  injuries  the  child  died  a  few  hours 
later.  The  case  is  before  the  law  court  on 
defendant's  motion  to  set  aside  the  verdict 
as  against  the  evidence. 
The  following  facts  are  fairly  established: 
Mrs.  Grant  lived  on  the  second  floor  of 
the  National  block  on  the  comer  of  EUirlow 
and  Franklin  streets.  Harlow  street  runs 
in  a  general  northerly  and  southerly  direc- 
tion, and  the  car  in  question  was  on  its  reg- 
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ular  route,  baying  come  into  Harlow  street 
from  Cumberland  street  at  a  point  482  feet 
north. of  the  place  of  the  accident,  and  was 
passing  southerly  along  the  center  of  Harlow 
street  toward  Center  street  Harlow  street 
is  one  of  the  busy  streets  of  the  city,  and 
the  surroundings  are  such  tliat  motormen 
have  special  instructions  not  to  run  too  fast 
on  that  street.  The  accident  occurred  about 
five  feet  below  the  Prospect  street  crossing, 
and  in  front  of  the  playground  in  the  yard 
of  the  high  school.  At  this  point  the  city 
was  excavating  a  reservoir,  so  that  the  entire 
sidewalk  and  a  portion  of  the  street  itself 
was  blocked  by  the  excavated  earth,  leaving 
A  space  of  only  two  or  three  feet  between 
the  outside  of  this  pile  of  earth  and  the 
track  of  the  defendant.  This  narrow  space 
was  the  walk  in  use.  Cumberland  street 
-makes  a  sharp  descent  into  I^rlow  street, 
and  from  the  Junction  there  is  a  continnona 
downgrade  of  2%  per  cent,  on  Harlow  street 
past  the  place  of  accident  toward  Center 
street.  The  motorman  had  been  in  the  em- 
ploy of  the  defendant  since  May  30,  1910, 
was  a  spare  hand,  and  had  been  on  this  run 
three  days. 

Mrs.  Grant,  the  mother,  was  obliged  to  go 
to  a  nearby  market  to  purchase  something 
for  supper  and  left  her  five  year  old  cbUd 
(or  a  few  minutes  on  the  sidewalk  with  the 
injunction  to  stay  there,  which  the  child 
promised  to  do.  At  the  same  time  she  called 
her  older  daughter,  a  girl  of  nine,  and  told 
her  to  watch  her  slater,  which  she  also  prom- 
ised to  do.  The  mother  was  gone  only  about 
10  minutes,  but  the  accident  happened  before 
her  return. 

It  appears  that  the  child  did  not  remain 
where  she  was  left,  but  walked  along  the 
sidewalk  to  the  excavation  and  was  seen 
standing  by  the  reservoir  about  five  or  six 
feet  from  the  track  and  eight  feet  from  the 
crosswalk  on  Prospect  street  She  was 
looking  into  the  reservoir  with  her  back 
toward  the  approaching  car.  Then,  in  the 
language  of  an  eyewitness  called  by  the  de- 
fendant: "She  staHed  across  the  track  slow- 
ly until  she  was  about  In  the  middle  of  the 
track,  when  she  turned  slightly,  and  she  saw 
the  car,  and  she  didn't  know  whether  to 
continue  and  go  across  or  come  back.  She 
seemed  kind  of  dazed,  and  the  car  struck 
her  on  the  forehead  and  knocked  her  down 
and  run  over  her." 

It  further  appears  from  the  motorman's 
own  testimony:  That,  as  soon  as  he  turned 
into  Harlow  street  from  Cumberland  street, 
he  saw  the  child  standing  near  the  track  by 
the  reservoir,  and  he  watched  her  as  she 
stood  there  all  the  time  he  was  coming  down 
the  street  his  vision  Iteing  unobstructed. 
That  he  was  coasting  along  Harlow  street 
with  the  power  shut  off;  that  the  car  was 
moving  in  his  Judgment  about  7  or  8  miles 
an  hour.  That  he  did  not  apply  the  brakes 
nntll  he  saw  the  child  start  to  cross  the 
street    That  he  was  then  about  a  car  length 


or  30  feet  distant  That  be  immediately  put 
on  the  brake  and  reversed  the  power,  but 
It  was  too  late.  The  car  struck  the  little 
girl  where  she  was  in  the  center  of  the  track 
and  ran  over  her.  Reversing  the  power  caus- 
ed a  fuse  to  blow  out  which  locked  the 
wheels,  and  the  car  slid  a  distance  of  2% 
car's  length,  or  75  feet,  before  it  stopped. 
That  the  rail  was  wet  and  muddy  owing  to 
the  work  that  was  going  oi}. 

Witnesses  for  the  plaintiO  made  the  speed 
much  greater  than  7  or  8  miles  an  hour, 
some  calling  it  15  or  20,  and  others  simply 
stating  ttiat  the  car  was  going  very  fast  so 
fast  as  it  came  out  of  Cumberland  street  and 
continued  its  course  dovm  Harlow  street  as 
to  attract  their  attention.  The  distance 
which  the  car  went  after  the  accident  would 
seem  to  confirm  this  view;  the  motorman 
making  It  76  feet  other  witnesses  more  than 
100. 

Such  is  the  picture,  and  as  is  usual  in  this 
class  of  cases,  where  it  is  fairly  drawn,  the 
legal  conclusions  that  follow  are  quite  ap- 
parent 

[1]  1.  Defendant's  negligence: 

From  the  above  statement  of  facts  it  is 
difficult  to  resist  the  conclusion  tttat  the 
motorman  failed  to  exercise  ttiat  degree  of 
prudent  and  watchful  care  which  the  situa- 
tion demanded,  especially  in  using  ttiat  de- 
gree of  precaution  in  reducing  the  speed  of 
the  car  and  liaving  it  under  his  immediate 
control  which  the  exigencies  required. 

The  speed  at  which  a  car  may  be  properly 
run  and  the  kind  of  control  which  should  be 
exercised  over  it  must  depend  to  some  extent 
upon  the  surrounding  circumstances  and  the 
situation  ahead.    No  specific  rate  can  be  ar- 
bitrarily fixed.    A  speed  of  13  mUes  an  hour 
on  Upper  Main  street  in  Lewiston  under  the 
there  existing  conditions  was  not  considered 
necessarily  dangerous  and  reckless  in  Malla 
V.  St.  Ry.  Co.,  107  Me.  96,  77  Atl.  641,  while 
a  much  less  rate  was  demanded  where  the 
track   was  near  the  sidewalk  and  private 
driveways  were  In  frequent  use  in  Butler  v. 
Railway  Co.,  99  Me.  149,  58  Atl.  775,  105  Am. 
St  Rep.  267,  or  in  approaching  public  street 
Junctions,  as  in  Denis  v.  Railway   Co.,    104 
Me.  39,  70  Atl.  1047.     A  similar  degree    of 
caution  should  be  observed  in  passing  public 
playgrounds  or    where   children  are  in    the 
street     "The  driver  of  a  horse  car   in    a 
street  where  there  are  children  may  well  be 
required  to  manage  his  car  with  reference 
to  all  the  risks  that  may  reasonably  be   ex- 
pected, and  among  these  may  be  reckoned 
the  risks  arising  from  the  heedlessness  and 
indiscretion  of  children  in  the  street"    Col- 
lins v.  So.  Boston  R.  R.,  142  Mass.  301,  7  K. 
EI  856,  66  Am.  Rep.  675. 

The  motorman,  in  the  case  at  bar,  admits 
that  he  saw  this  little  girl  as  she  was  stand.- 
ing  only  5  or  6  feet  from  the  track  when 
he  was  nearly  500  feet  away.  She  stood 
there  facing  away  from  the  car  and  appar- 
ently unaware  of  its  approach.    With  the  In- 
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dtacretion  of  childhood,  she  might  be  ex- 
rected  to  step  across  the  track;  at  least,  it 
mi^t  not  be  unexpected.  Tet,  with  this 
combination  facing  him,  a  street  crossing,  a 
oearby  playground,  an  obstruction  on  one 
side  of  the  street,  and  a  litUe  chUd  periloos- 
\j  near  the  track  and  apparently  obllTious  of 
the  approaching  car,  the  motorman  maintain- 
ed his  speed  up  to  such  a  rate  and  to  within 
Euch  close  proximity  that  when  the  child 
tumed  and  attempted  to  walk  across  the 
tracks  he  could  not  sufficiently  control  the 
car  to  avoid  collision.  His  efforts  then  were 
too  late.  And  yet,  it  was  not  the  unexpected, 
bat  what  might  reasonably  be  expected, 
which  liappened,  and  the  reasonably  prudent 
motorman  would  have  foreseen  it  and  guard- 
ed against  it,  either  by  stopping  the  car 
completely  or  by  having  It  under. such  control 
that  he  could  stop  it  almost  instantaneously. 
This  man  did  neither. 

Nor  does  the  alleged  wet  and  slippery 
I'ondition  of  the  rails  afford  sufficient  ex- 
cuse. If  that  condition  existed,  it  was 
known  to  no  one  better  than  to  the  man 
vrho  had  been  running  on  this  same  circuit 
dnrlng  the  past  three  days  while  work  up- 
on the  reservoir  bad  been  in  progress,  and 
therefore  greater  care  was  imposed  upon  him 
to  counteract  that  condition  by  extra  pre- 
cautions, and  by  running  his  car  at  a  lower 
speed  and  under  better  control  than  usual. 

Upon  the  question  of  defendant's  negli- 
gence, we  think  the  verdict  of  the  Jury 
cannot  be  said  to  be  manifestly  wrong. 

[2,1]  2.  Contributory  negligence  on  the 
part  of  the  mother: 

The  second  point  raised  in  defense  is  tliat 
no  recovery  can  be  had  because  the  child 
iraa  negligently  permitted  by  her  mother  to 
be  upon  the  street  unattended  at  the  time 
of  the  accident  The  standard  of  age  at 
<rhich  a  child  is  chargeable  with  parental 
negligence  cannot  be  absolutely  ilxed,  al- 
though within  certain  limits  it  n»y  be  ap- 
proximately determined.  "There  doubtless 
is  an  age  where  the  court  can  say  as  a  mat- 
ter of  law  that  a  child  cannot  exercise  any 
rare  under  any  circumstances.  There  is 
also  an  age  where  the  court  can  say  as  mat- 
ter of  law  that  a  minor  is  capable  of  exer- 
<ising  some  care  under  circumstances  like 
tboie  in  question.  *  *  *  The  limits  of 
these  two  classes  are  not  settled  by  our  de- 
rfslons."  Sullivan  v.  Boston  Elevated  Ry., 
192  Mass.  37.  43,  78  N.  E.  382,  383. 

The  test,  of  course,  is  the  capacity  of  the 
diUd  to  exercise  care  for  itself.  In. the  ap- 
plication of  tills  test  It  has  been  held  that 
a  child  of  19  months  was  of  such  tender 
age  as  to  be  incapable  of  exercising  such 
are  as  a  matter  of  law  (Gibbons  v.  Wil- 
liams, 135  Mass.,  333);  so  a  child  of  20 
mmths  (Grant  v.  Fitchburg,  160  Mass.  16, 
^  N.  B.  84,  30  Am.  St.  Rep.  440) ;  of  2 
years  (Wright  v.  Railroad  Oo.,  4  Allen 
[Mass.]  283) ;  of  2  years  and  4  months  (Cal- 
iaban  r.  Bean,  9  Allen  [Mass.]  401);    of  S 


years  and  10  months  (Cotter  v.  Railroad 
Co.,  180  Mass.  14S,  61  N.  B.  818,  91  Am. 
St.  Rep.  267). 

On  the  other  hand,  such  capacity  has  been 
held  to  be  possessed  by  a  child  of  9  years 
(Brown  v.  RaUway  Co.,  58  Me.  384) ;  of  10 
(Colomb  V.  Railway  Co.,  100  Me.  418,  61  Atl. 
898);  and  of  12  (Oleason  v.  Smith,  180 
Mass.  6,  61  N.  E.  220,  55  L.  R.  A  622,  91 
Am.  St.  Rep.  261).  Between  these  two  ex- 
tremes lies  a  zone  with  shadowy  and  indef- 
inite boundaries. 

But,  however  young  the  child  may  t>e,  the 
negligence  imputable  to  the  parent  or  cus- 
todian from  the  mere  presence  of  the  unat- 
tended diUd  In  the  place  of  danger  is  only 
prima  fade  and  not  conclusive.  Gibbons  v. 
wmiams.  Grant  v.  Fitchburg,  Wright  v. 
Railroad  Co.,  Callahan  v.  Bean,  supra,  and 
O'Brien  v.  McGlinchy,  68  Me.  552. 

The  facts  and  circumstances  in  explana- 
tion of  the  child's  presence  are  always  to  be 
considered.  No  hard  and  fast  rules  as  to  the 
care  of  children  can  be  laid  down,  and  the 
financial  condition  of  the  family  and  the 
other  cares  devolving  upon  the  parents  are 
not  to  be  ignored. 

As  is  said  in  Thompson  on  Neg.  voL  1,  p. 
306,  in  discussing  this  question:  "Small 
children  have  a  right  to  light,  air,  and  ex- 
ercise, and  the  ciiUdren  of  the  poor  can- 
not be  constantly  watched  by  their  par- 
rats." 

In  the  case  at  bar,  the  family,  which  was 
apparoitly  in  limited  circumstances,  con- 
sisted of  the  mother  and  two  girls,  aged 
five  and  nine,  and  they  occupied  a  second 
story  tenement.  The  mother  had  been  call- 
ing upon  a  friend  the  afternoon  of  the  ac- 
cident, having  the  younger  child  with  her 
and  leaving  the  older  at  home.  Just  as  she 
reached  home,  she  found  that  she  was 
obliged  to  go  to  a  market  a  short  distance 
off  In  order  to  obtain  something  for  supper. 
Instead  of  taking  the  little  ctiild  with  her 
again,  she  left  her  in  the  care  of  the  nine 
year  old  sister  with  strict  Instructions  as  to 
watchfulness.  She  expected  to  be  and  was 
gone  less  than  10  minutes.  To  hold  ttuit, 
under  these  circumstances,  the  mother  did 
not  use  that  degree  of  care  which  an  ordi- 
narily prudent  woman  In  her  station  in  life 
and  under  the  same  circamstances  would 
exercise  is  too  severe,  and  such  has  been 
the  tendency  of  the  decisions,  where  the 
question  has  been  held  to  be  for  the  Jury 
and  a  verdict  In  favor  of  the  plaintiff  has 
been  allowed  to  stand. 

To  illustrate: 

A  mother  allowing  a  child  2  years  and  10 
months  old  to  go  with  her  sister,  a  child  of 
6  years  and  4  months,  to  play  in  a  vacant 
lot  at  the  side  of  the  house,  and  the  lot  be- 
ing unfenced  and  unguarded  and  fronting 
on  a  public  street  McNeil  v.  Boston  Ice  Co., 
173  Mass.  670,  64  N.  E.  257. 

The  mother  of  a  child  3  years  old,  having 
hung  out  the  clothes  in  the  yard,  while  the 
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child  was  playing  tbereln,  went  into  tlie 
Iionse  to  set  the  table  for  dinner  and  left 
the  cbild  playing  alonb  inside  an  open  gate- 
way leading  into  tbe  street  Creed  t.  Ken- 
dall, 156  liaas.  291,  SI  N.  B.  6. 

A  boy  between  4^  and  5  yean  old  was 
permitted,  by  a  sl<&  mother,  who  had  two 
younger  children,  to  play  about  the  room, 
but  while  she  was  asleep  he  escaped  from 
the  house,  first  to  a  neighbor's,  and  then  to 
the  street  Slattery  t.  O'Connell,  153  Mass. 
94.  26  N.  E.  430,  10  Ll  R.  A.  663.  A  boy 
of  4  was  permitted  to  walk  In  the  streets 
of  a  dty  under  the  care  of  his  sister,  who 
was  nearly  11.  Collins  v.  Railroad  Co.,  142 
Mass.  301,  7  N.  B.  856,  66  Am.  Rep.  675. 
Of  like  effect  are  Hewitt  t.  Taunton  Street 
Ry.  Co..  167  Mass.  483,  46  N.  E.  106;  In- 
graham  T.  Street  By..  207  Mass.  461,  93  N. 
E.   692. 

We  have  not  overlooked  a  line  of  deci- 
sions, many  of  which  are  cited  by  the  learn- 
ed counsel  for  the  defendant  In  which  the 
court  held  that  the  parent  or  custodian  did 
not  exercise  reasonable  precaution  in  the 
care  of  the  child.  Such  are  Callahan  y. 
Bean,  9  Allen  (MassO  401;  Casey  t.  Smith, 
152  Mass.  294.  26  N.  E.  734,  9  li.  B.  A.  259, 
23  Am.  St  Bep.  842;  Grant  v.  Fitchburg, 
160  Mass.  16,  35  N.  E.  84,  39  Am.  St.  Rep. 
449;  Cotter  v.  B.  B.  Co.,  180  Mass.  145,  61 
N.  E.  818,  91  Am.  St  Bep.  267.  But  a  care- 
ful study  of  the  facts  in  these  cases  differ- 
entiates them  from  the  cases  before  cited. 
It  is  simply  a  question  as  to  whether  the 
facts  of  a  particular  case  place  it  below  or 
above  the  required  standard.  The  Massa- 
chusetts court  recognizes  the  distinction 
which  is  one  of  fact  and  makes  each  case  as 
It  is  brought  up  fall  into  one  class  or  the 
other  as  the  facts  may  dictate.  Applying 
the  same  rule  here,  we  have  no  hesitancy  in 
saying  that  the  case  at  bar  belongs  to  the 
class  where  the  Jury  were  Juatifled  in  find- 
ing that  the  mother  exercised  reasonable 
care. 

[4]  3.  Want  of  due  care  on  the  part  of  the 
child: 

/This  question  arises  only  on  the  assump- 
tion that  the  Intestate  was  of  sufficient  age 
and  intelligence  to  be  permitted  to  go  alone 
upon  the  street  on  which  electric  cars  were 
frequently  running.  If  she  had  not  attain- 
ed that  age  and  intelligence  and  there  was 
no  want  of  due  care  on  the  part  of  the 
mother,  then  this  point  is  not  involved. 

Here,  again,  there  is  a  zone  between  two 
limits  which  cannot  be  exactly  fixed.  Sulli- 
van V.  Boston  Elevated  By.,  192  Mass.  87, 
78  N.  E.  382,  supra. 

If  the  Jury  found  in  the  case  at  bar  that 
the  intestate  was  capable  of  exercising  care, 
then  they  must  have  found  that  she  used 
that  degree  of  care  whldi  the  ordinarily 
prudent  chUd  of  her  age  would  have  exer- 
cised  under   the   same   circumstances,    and 


that  finding  we  are  not  disposed  to  disturb. 

It  appears  tlut  she  was  standing  near 
the  track  looking  Into  the  excavation,  that 
otliera  were  about  that  vhe  was  fadng 
away  from  the  car,  and  apparently  unaware 
of  its  approach.  There  may  have  been  a 
reason  for  this.  PerliapB  the  gong  was  not 
sounded.  The  motorman  testified  that  he 
used  it.  but  many  of  the  witnesses  both  on 
and  off  the  car,  and  Including  some  for  the 
defendant  as  well  as  the  plaintiff,  did  not 
hear  it  Probably  she  did  not  Under  these 
conditions,  she  walked  towards  and  over 
the  track.  She  did  not  dart  across  quickly, 
as  if  to  dodge  ahead  of  the  car,  but  walked 
slowly  with  her  head  down.  The  only  want 
of  care  which  could  l>e  attributable  to  her 
would  be  her  failure  to  look  up  the  line  to 
see  if  a  car  were  coming.  That  is  all  that 
could  be  expected  of  an  adult,  and  the  law 
is  not  so  unreasonable  as  to  reqnire  so  high 
a  degree  of  watchfulness  on  the  part  of  a 
child  of  five  as  of  a  mature  man.  The 
measure  of  care  required  was  that  degree  or 
extent  which  ordinarily  prudent  children  of 
her  age  and  intelligence  are  accustomed  to 
use  under  like  circumstances.  That  meas- 
ure the  Jury  have  found  she  fulfilled. 

The  cases  cited  by  the  defendant  are 
clearly  distinguishable  because  of  their  pe- 
culiar facts.  In  some  the  child  was  more 
mature,  as  a  child  of  8  years,  in  Morey 
V.  St  By.,  171  Mass.  164,  50  N.  E.  630;  of 
9  in  Young  v.  SmaU,  188  Mass.  4,  73  N.  B. 
1019,  108  Am.  St  Bep.  457;  and  of  10,  In 
Colomb  T.  St  By.,  100  Me.  418,  61  Atl.  898; 
while  in  Hayes  v.  Norcross,  162  Mass.  546. 
39  N.  B.  282,  and  Murphy  v.  Boston  Elevat- 
ed, 188  Mass.  8.  73  N.  B.  1018,  the  children, 
though  only  between  5  and  6  years  of  age, 
were  on  the  street  by  the  permission  of  the 
parents  and  so  conducted  themselves  as  to 
be  considered  reAleaa  even  for  that  age  in 
attempting  to  run  across  the  street  and  to 
dodge  a  closely  approaching  car  in  one  case 
and  a  team  in  the  other.  The  case  at  bar 
more  nearly  resembles  Lynch  v.  Smith,  104 
Mass.  52,  6  Am.  Bep.  188,  and  Sullivan  ▼. 
Bailway  Co.,  192  Mass.  37,  78  N.  B.  '382. 
supra. 

It  is  the  opinion  of  the  court  that  the  Ju- 
ry were  warranted  in  their  findings  upon 
all  branches  of  the  case,  and  the  enti7  must 
therefore   be: 

Motion  overruled. 


SHATNET  V.  8HATNBT. 

(Supreme  Court  of  New  Hampshire.    Cooa. 
AprU  2.  1912.) 

1.  DivoBOZ  (S  62*)— JuusDicnoN— Residkkob 
OF  Parties. 

Under  Pub.  St  1901.  c.  175.  H  8,  4.  Ubel- 
ant  in  a  divoree  suit  must  be  a  resident  of  the 
state  at  the  time  the  libel  is  filed,  and  the 
facta   that  defendant  is  such  a  resident   and 
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that  the  canae  of  action  arose  in  tbia  atate  an 
not  aoffident  to  give  jurisdiction. 

[Bd.  Note.— For  other  caaea,  aee  Divorce, 
Cent  Dig.  H  208-216,  220;  Dec.  Dig.  |  62.*] 

&  DivoBGi    (i    62*)— JusiSDicnoN  — Resi- 

DINCB  OF  PUlINTHT. 

Wbera  a  husband,  who  Iiaa  resided  for 
more  than  a  year  in  this  atate,  files  a  libel  for 
divorce,  and  the  wife,  though  a  resident  ot  an- 
other atate,  files  a  libel  in  answer  thereto,  ask- 
ing for  a  divorce,  the  residence  of  the  husband 
fives  the  court  jurisdiction. 

[Ed.  Note. — For  other  oases,  see  Divorce, 
Cent  Dig.  Sf  208-216,  220;   Dec  Dig.  J  62.*] 

3.   DiVOBCK    (I    62*)— JUDGIIENT— DEOBEE   FOB 

Innocent  Pabtt— Stattjtobt  Pbotisions. 
Under  Pub.  St  1901,  c.  176,  J  6,  which 
provides  that  a  divorce  shall  be  decreed  in 
favor  of  the  innocent  party  for  certain  causes, 
the  coart,  having  jurisdiction  of  a  husband's 
libel  for  divorce  because  of  the  husband's  res- 
idence, in  answer  to  which  the  wife,  a  nonresi- 
dent, has  filed  a  Ubel  for  divorce,  is  required 
to  grant  a  divorce  to  the  wife,  when  she  is, 
and  the  husband  is  not,  the  innocent  party. 

fEd.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  ||  208-216,  220;   Dec  Dig.  t  e2.*l 

Esceptiona  from  Superior  Court,  Coos 
County;  Pike,  Jadge. 

Action  for  divorce  by  Mertie  B.  Sbatney 
against  John  E.  Shatney.  Libel  dlsmlBsed 
in  the  superior  court,  and  plaintiff  excepts. 
Case  discharged. 

After  the  defendant  had  begun  proceedings 
for  divorce  on  the  groand  of  desertion,  the 
plaintiff  filed  this  Ubel,  in  which  she  seta 
herself  up  as  a  resident  of  Maine,  charges 
him  witb  extreme  cruelty  and  adultery,  and 
prays  for  a  divorce,  alimony,  and  the  cus- 
tody of  tbe  minor  cliildren.  She  admits 
that  sbe  left  tbe  defendant,  but  says  that 
he  drove  her  away. 

Libby  tc  Coulombe^  of  Gtorbam,  for  plain- 
tiff. Leon  D.  Ripley,  of  West  Stewartstown, 
and  Tbomaa  F.  Jobnson,  of  Golebrook,  for 
d^endant. 

TOUNO,  J.  [1]  The  matter  in  Issue  in  a 
cause  of  tbls  Und  is  the  status  of  the  par- 
ties (Dltson  ▼.  Ditson,  4  R.  I.  87),  and  the 
only  jaxlsdlctlon  the  court  has  of  such  a 
cause  Is  tbat  conferred  upon  it  by  statute 
(Parsons  v.  Parsons,  9  N.  H.  309,  317,  32 
Am.  Dee  362).  Consequently  the  test  to 
determine  whether  it  has  jurisdiction  of 
tbe  plalntUTs  libel  is  to  inquire  whether 
the  allegations  are  sufficient  to  bring  it 
within  the  provisions  of  sections  3  and  4,  c. 
175,  Public  Statutes.  As  those  sections  have 
been  construed,  tbe  libelant  must  be  a  resi- 
dent of  this  state  at  the  time  tbe  libel  is 
filed.  Kimball  v.  Kimball,  63  N.  H.  598,  4 
AtL  702.  Tbe  facts  tbat  the  defendant  Is 
such  a  resident  and  tbat  the  cause  of  di- 
vorce arose  here  are  not  sufficient  to  give 
the  court  jorisdlctlon.  Burgess  v.  Burgess, 
71  X.  H.  293,  51  Atl.  1074. 

[2,  3]  Altbougb  the  court  did  not  err  in 
dismissing  the  plaintiff's  libel,  it  does  not 
tbllow  that  it  could  not  have  glT«i  her  the 


relief  for  which  she  prays,  if  her  libel  bad 
been  filed  as  an  answer  to  the  defendant's; 
for  at  the  time  bis  Ubel  was  filed  he  was, 
and  for  more  than  a  year  had  been,  a  resi- 
doit  of  tbls  state.  His  residence  gave  tbe 
court  jurisdiction  of  his  status,  notwith- 
standing the  plaintiff  was  a  nonresident 
(Sworoski  V.  Sworoski,  75  N.  H.  1,  70  Atl. 
119);  and  when  it  lias  such  jurisdiction,  the 
statute  provides  that  it  sbaU  grant  tbe 
divorce,  not  to  the  Ubelant,  if  he  Is  not  In- 
nocent, but  to  the  Innocent  party.  P.  8.  c. 
175,  {  5.  Tbat  is,  the  statute  provides  tbat 
tbe  divorce  shaU  be  given  to  the  libelee, 
who  asks  for  It,  when  the  libelee  is,  and  the 
Ubelant  is  not,  an  innocent  party. 

There  Is  nothing  to  show  tbat  It  would 
be  inequitable  to  permit  tbe  plaintiff  to  file 
her  Ubel  as  an  answer  to  the  defendant's; 
and  if  the  court  permits  that  to  be  done, 
and  finds  that  she  is  tbe  Innocent  l^rty, 
within  the  meaning  of  section  6,  c.  176,  Pub- 
lic Statutes,  it  wiU  give  her  a  divorce,  and 
make  such  orders  in  relation  to  alimony 
and  the  custody,  maintenance,  and,  educa- 
tion of  tbe  minor  chUdren  as'  may  be  Just 
P.  S.  c.  175,  tt  1»-18. 

Case  discharged.    All  concurred. 


WHITTEMORB  v.  BOSTON  &  M.  R.  R. 
(Supreme  Court  of  New  Hampshire.     Chesh- 
ire.   April  2,  1012.) 

Cabbibbs    (I   356*)— Passengicbs— Tioketb— 

Ejection. 

Plaintiff  had  a  return  ticket  over  two  rail- 
roads, and  attempted  to  use  the  same  one 
day  after  its  limit  had  expired.  The  conductor 
of  the  first  road  accepted  the  ticket,  and  told 
plaintiS  it  was  good  for  the  entire  return  trip ; 
but  the  conductor  on  defendant's  line  refused 
to  accept  it,  and  put  plaintiff  off  at  H.,  after 
he  had  refused  to  pay  fare.  Plaintiff  then  pur- 
chased a  ticket  from  H.  to  destination,  and 
boarded  the  train  from  which  he  had  been 
ejected;  but  the  conductor  refused  to  allow 
him  to  ride  on  that  ticket,  unless  he  paid  his 
fare  from  the  junction  to  the  place  where  he 
was  ejected,  which  he  refused  to  do,  and  was 
compelled  to  walk  to  his  destination,  because 
he  did  not  have  money  enough  to  pay  the  fare 
demanded.  Beld,  that  if  plaintiff  thought  his 
ticket  entitled  him  to  ride  to  his  destination, 
and  refused  to  po^  his  fare  for  that  reason, 
he  might  recover  for  the  carrier's  fault  in  re- 
fusing to  accept  him  as  a  passenger  at  H., 
since,  the  carrier  having  terminated  plaintiff's 
journey  at  that  point,  it  was  bound  to  accept 
him  as  a  passenger  there;  but  if  plaintiff 
knew,  or  ought  to  have  known,  that  his  ticket 
was  worthless,  or  if  he  refused  to  pay  fare  be- 
cause he  thought  he  would  not  be  put  off  untU 
the  train  reached  H.,  he  could  not  recover, 
since  be  did  not  break  his  journey  at  H.,  if 
his  refusal  to  pay  fare  was  a  part  of  a  scheme 
to  ride  from  the  junction  to  his  destination 
for  less  than  the  regular  fare. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  ff  1409,  1410, 1423-1432;  Dec  Dig. 
i  356.*] 

Transferred   from    Superior   Court,   Ohes- 
hire  County ;   Plnmmer,  Judge. 
Action  by  Ansel  J.  Wblttemore  against  tbe 
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Boston  t  Maine  Railroad.  Case  transferred 
to  Supreme  Court  without  ruling.  Case  dis- 
charged. 

Case.  September  29,  1909,  the  plaintiff 
bought  a  ticket  from  West  Swanzey  to  Brat- 
tieboro,  Vt,  and  return,  good  only  on  Sep- 
tember 29th  and  80th,  which  entitled  him  to 
ride  on  the  defendants'  trains  between  West 
Swanzey  and  South  Vernon,  Mass.,  and  on 
their  trains  or  those  of  the  Grand  Trunk 
Railway  between  South  Vernon  and  Brattle- 
boro.  The  plaintiff  rode  to  Brattleboro  the 
day  he  purchased  the  ticket,  and  remained 
there  until  tbe  morning  of  October  1st,  when 
he  took  a  train  for  South  Vernon.  The  first 
conductor  accepted  the  plaintiff's  ticket  for 
that  part  of  the  Journey,  and  told  him  it  was 
good  for  the  entire  return  trip;  but  the  con- 
ductor of  the  train  from  South  Vernon  re- 
fused to  accept  it,  and  put  the  plaintiff  off 
at  Hinsdale,  after  he  had  refused  to  pay 
fare.  The  plaintiff  thereupon  purchased  a 
ticket  from  Hinsdale  to  West  Swanzey,  and 
boarded  the  train  from  which  he  bad  been 
ejected.'  The  conductor  asked  the  plaintiff 
to  show  his  ticket,  and  refused  to  allow  him 
to  ride  unless  fare  was  paid  from  South  Ver- 
non to  Hinsdale.  This  the  plaintiff  refused 
to  do,  claiming  that  be  did  not  have  money 
enough  to  pay  the  fare  demanded,  and  the 
conductor  thereupon  ejected  him  from  the 
train.  The  plaintiff  then  obtained  from  the 
Hinsdale  station  agent  a  refund  of  the 
money  paid  for  the  ticket  to  West  Swanzey, 
and  walked  to  the  latter  place,  a  distance  of 
about  14  miles.  The  plaintiff  claimed  that 
he  had  business  which  required  his  presence 
that  day  in  West  Swanzey,  that  he  did  not 
have  sufficient  funds  to  hire  a  team  for  the 
Journey,  and  that  the  walk  aggravated  a 
physical  ailment  from  which  he  suffered, 
thus  causing  the  injury  for  which  be  seeks 
to  recover.  The  question  whether,  upon  any 
view  of  the  foregoing  facts,  it  can  be  found 
that  the  defendants  were  in  fault,  was  trans- 
ferred from  the  October  term,  1911,  of  the 
superior  court 

Joseph  Madden,  of  Keene,  for  plaintiff. 
Edgar  J.  Rich  and  Charles  H.  Blatchford, 
both  of  Boston,  Mass.,  and  John  E^  Allen,  of 
Keene,  for  defendant 

rOUNG,  J.  If  the  plaintiff  thought  his 
ticket  entitled  him  to  ride  to  West  Swanzey, 
and  refused  to  pay  his  fare  for  that  reason, 
It  can  be  found  that  the  defendants  were  in 
fault  not  for  putting  him  off  when  the  train 
reached  Hinsdale,  but  for  refusing  to  accept 
him  as  a  passenger  from  Hinsdale  to  West 
Swanzey.  In  that  case  the  defendants  termi- 
nated the  plaintiff's  Journey  at  Hinsdale, 
and  from  that  time  they  owed  him  the  same 
duties  they  owed  to,  and  his  rights  were  the 
same  as  those  of,  every  other  member  of 
the  community.    Consequently,  although  they 


acted  within  their  rights  when  they  put  him 
off,  they  could  not  refuse  to  permit  him  to 
resume  his  journey  on  that  train  merely  be- 
cause he  refused  to  pay  what  he  thought  was 
an  unjust  demand. 

If,  however,  the  plaintiff  either  knew  or 
ought  to  have  known  that  his  ticket  was 
worthless,  or  if  he  refused  to  pay  his  faro 
because  he  thought  he  would  not  be  put  off 
until  the  train  reached  Hinsdale,  be  cannot 
recover;  and  the  amount  of  money  had  witb 
him  is  relevant  to  the  issue  of  why  he  re- 
fused to  pay  bis  fare.  The  plaintiff  did  not 
break  his  journey  at  Hinsdale,  if  bis  refusal 
to  pay  bis  fare  was  any  part  of  a  scheme  to 
ride  from  South  Vernon  to  West  Swanzey 
for  less  than  the  regular  fare ;  for  section  6, 
c.  160,  Public  Statutes,  which  provides  that 
a  person  who  refuses  to  pay  bis  fare  shall 
be  put  off  at  a  station,  was  not  enacted  to 
enable  him  to  defraud  the  railroad.  Caber 
V.  Railway,  75  N.  H.  125,  71  Atl.  225.  In  a 
word,  if  the  plaintiff  refused  to  pay  his  fare 
because  be  thought  his  ticket  was  good,  it 
may  be  found  that  the  defendants  were  in 
fault;  but  that  cannot  be  found  If  his  re- 
fusal was  any  part  of  a  scheme  to  obtain 
transportation  for  less  than  the  regular  rate. 

The  defendants  bad  not  extended  the 
plaintiff's  ticket  when  he  attempted  to  use 
it  and  the  Interstate  commerce  act  forbade 
the  extension  of  it  at  that  time.  Conse- 
quently tbey  are  not  bound  by  the  acts  of 
the  conductor,  who  attempted  to  extend  It, 
even  if  he  was  their  employ^.  The  question 
of  the  measure  of  damages  was  not  trans- 
ferred, and  has  not  been  considered. 

Case  discharged.    All  concurred. 


STATE  et  al.  t.  GREAT  PALLS  MFG.  CO. 

(Supreme  Court  of  New  Hampshire.    Carroll. 
April  2,  1912.) 

1.  Waters  and  Water  Courses  (|  109*)— 
Great  Bonds— Title  of  State. 

In  the  absence  of  a  legislative  grant,  the 
state's  title  in  great  ponds  extends  to  the 
highest  water  line;  and  a  littoral  proprietor 
cannot  justify  drawing  the  water  down  to 
low-water  mark,  as  against  the  public,  on  the 
ground  that  it  is  merely  exercising  its  pro- 
prietary rights  as  a  littoral  landowner. 

[Ed.  Note. — For  other  cases,  see  Waters 
and  Water  Courses,  Cent.  Dig.  j§  118,  119, 
121;  Dec.  -Dig.  §  109;*  Public  I^nds,  Cent. 
Dig.  §1  35,  86.] 

2.  Waters  and  Water  Courses   (S  109*) — 
Great  Ponds— Riqhtb  of  Littorai,  I^nd- 

OWNBBS. 

A  littoral  proprietor  at  the  outlet  of  a 
great  pond,  the  bed  of  which  inside  of  the 
high-water  mark  is  in  the  state,  may  use  the 
water  in  a  reasonable  manner,  and  may  use 
the  pond  for  a  reservoir:  but  whether  a  use. 
consistins  of  drawing  the  water  below  tbe 
natural  level  at  all  seasons  of  the  year,  is 
unreasonable  depends  on  the  facts,  since  such 
act  may  seriously  interfere  with  the  rights  of 
public  boating,   fishing,   and  bathing,   or   may 
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result  in  m  pnblic  naisance,  or  it  may  occa- 
sion the  pablic  little  or  no  inconTenience. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  U  118,  119,  121; 
Dec.  Dig.  f  109.*] 

3.  Watebs  and  Water  Coukses   (|  114*)— 
Unbeabonabuc  Use  ot  Watebs  or  Gbeat 

PORD8— Pl.EADINaS. 

A  bin  in  equity  by  the  state,  in  behalf  of 
the  pablic,  to  enjoin  a  littoral  proprietor  from 
nsing  the  water  of  a  great  pond,  so  as  to 
lower  the  surface  thereof  below  the  natural 
level,  which  alleges  that  defendant  intends  to 
continue  to  lower  the  pond,  regardless  of  the 
rights  of  the  pablic,  sufficiently  charges  that 
defendant  does  not  exercise  its  rights  in  a 
reasonable  manner,  in  view  of  the  public 
rights;  and  a  demurrer  to  the  bill  is  properly 
orerrnled. 

[Ed.  Note.— For  other  cases,  see  Waters 
and  Water  Courses,  Cent  Dig.  U  124.  125; 
Dec.  Dig.  I  114.*] 

Transferred  from  Superior  Court,  Carroll 
Comity;  Chamberlln,  Judge. 

Bill  in  equity  by  the  State  and  another 
against  tbe  Great  Falls  Manufacturing  Com- 
pany. A  demurrer  to  the  bill  was  overruled, 
and  defendant  excepted,  and  the  cause  was 
transferred.     Overruled. 

WilUam  H.  Sawyer,  of  Concord,  for  plain- 
tiffs. Choate,  Hall  &  Stewart,  of  Boston, 
Mass.,  and  Si  vet  &  Hughes,  of  Dover,  for  de- 
fendant. 

WAIiKEIB,  J.  The  state,  in  behalf  of  the 
pnbUc,  seeks  to  have  the  defendant  enjoin- 
ed in  Its  use  of  the  outflow  of  Lovell  pond 
in  Wakefield,  "so  that  it  may  not  draw,  di- 
vert, or  use  the  same  In  any  such  manner 
whatsoever  as  to  lower  the  surface  thereof 
below  the  natural  level  of  said  pond  at  any 
and  all  the  respective  seasons  of  the  year." 
LoveU  pond  is  a  "great  pond" ;  and  It  Is  al- 
leged that  the  title  to  the  pond  and  the  soil 
under  it  is  vested  in  the  state  for  the  bene- 
fit of  the  public.  The  defendant  Is  a  manu- 
facturing corporation,  and  obtains  Its  power 
in  part  from  Lovell  pond.  It  Is  also  alleged 
in  the  bill  that  It  wrongfully  diverts  the  wa- 
ter of  the  pond  so  "as  to  greatly  lower  the 
'iame  below  the  natural  and  usual  level 
thereof  at  all  the  respective  seasons  of  the 
jear,**  and  as  a  consequence  "a  large  strip 
of  land  has  been  left  uncovered  by  the  wa- 
ters thereof,  between  the  natural  shore  line 
of  said  pond  and  the  Une  of  said  pond  as 
thus  lowered,  whereby  the  public  rights  of 
fishing,  boating,  and  bathtqg  in  said  pond, 
and  the  rights  of  the  riparian  owners  to  the 
convenient  and  unlimited  access  to  the  wa- 
ters of  said  pond  from  the  shores  thereof, 
bare  been  greatly  impaired,"  and  that  the  de- 
fendant intends  to  continue  to  so  lower  the 
waters  of  the  i>ond,  "regardless  of  the  rights 
of  the  public."  The  defendant  demurred  to 
the  bill,  upon  the  grounds  (1)  that  It  is  not 
alleged  that  the  defendant  has  lowered  the 
[ond  below  the  natural  level  at  low  water, 
and  (2)  that  the  state  has  no  title  in  the  wa- 
ters of  said  pond,  or  in  the  shore  line  above 


the  line  of  natural  low  water.  The  court 
overruled  the  demurrer,  and  the  defendant 
excepted. 

The  defendant's  contention,  as  stated  in 
the  demurrer,  is  that  it  has  the  legal  right 
to  lower  "the  waters  of  said  pond  below  the 
natural  and  usual  high-water  level  thereof 
at  all  seasons  of  the  year,"  and  thus  to  cause 
"a  strip  of  land  to  be  left  uncovered  by  the 
waters  of  said  pond  between  the  natural 
high-water  shore  line  and  the  natural  low- 
water  shore  line."  The  plaintiffs  claim  that 
the  defendant,  as  a  littoral  proprietor  at'  the 
outlet  of  the  pond,  has  no  such  right,  and 
that  its  acts  under  such  assumed  right 
should  be  restrained. 

[1]  So  far  as  the  defendant's  contention  Is 
based  upon  the  state's  want  of  title  to  the 
land  between  the  lines  of  high  and  low  wa- 
ter, it  cannot  be  sustained.  In  the  absence 
of  a  legislative  grant,  the  state's  title  in 
great  ponds  in  this  state  extoids  to  the  high- 
water  line. 

The  case  of  State  ▼.  Sunapee  Dam  Co.,  70 
N.  H.  458,  50  Atl.  108,  69  L.  R.  A.  55,  Is  a 
strong  authority  for  the  proposition  that  the 
title  of  the  state  in  the  great  ponds  extends 
to  high-water  mark.  The  defendant  was  in- 
corporated in  1820,  and  was  empowered  "to 
sink  the  outlet  of  said  lake  at  the  source  of 
said  Sugar  river  to  the  depth  of  10  feet  be- 
low the  low  water  of  said  lake,  and  to  erect 
and  maintain  a  dam  there,  with  suitable 
gates  and  flumes,  to  the  height  of  said  low- 
watw  mark."  This  evidently  authorized  the 
dam  company  to  draw  the  water  down  to 
that  mark.  It  was  understood  that  it  did 
not  have  that  authority  as  an  incident  of  its 
rights  as  a  littoral  proprietor;  hence  It 
sought  and  obtained  a  special  legislative 
grant  for  that  purpose.  But  if  the  state's 
title  only  extended  to  low-water  mark,  the 
grant  did  not  operate  to  confer  upon  it  any 
additional  rights.  If  the  defendant's  con- 
tention is  sound  that  it  owns  the  bed  of  the 
lake  between  high  and  low  water  mark, 
the  proprietors  of  the  dam  company  could 
have  done  without  legislative  authority  what 
the  defendant  in  this  case  claims  the  right 
to  do  by  virtue  of  its  ownership  of  land  at 
the  outlet  of  the  pond.  The  fact  that  such 
special  legislation  was  deemed  necessary  90 
years  ago  Is  evidence  of  much  weight  upon 
the  question  of  the  location  of  the  boundary 
Une  between  the  state  and  the  landowners 
bordering  on  a  great  pond.  It  has  a  tenden- 
cy to  show  that  there  was  a  general  under- 
standing that  the  boundary  was  the  line  of 
high- water  mark;  and  that  when  It  was  said 
that  the  title  of  the  littoral  owners  extend- 
ed to  the  "water's  edge"  (State  v.  Oilman- 
ton,  9  N.  H.  461;  Concord  Mfg.  Co.  v.  Robert- 
son, 66  N.  H.  1,  4,  25  Atl.  718,  18  L.  R.  A. 
679),  the  idea  intended  was  that  it  was  lim- 
ited by  the  high-water  mark. 

In  State  v.  Sunapee  Dam  Co.,  supra,  this 
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Interpretation  was  adopted.  It  was  there 
held  tbat  a  charter,  conferring  the  right  to 
control  within  definite  limits  the  outflow 
from  a  body  of  water  held  by  the  state  in 
trust  for  public  use.  Is  a  Intimate  exercise 
of  legislative  power;  and  a  lowering  of  the 
water  level  to  the  point  authorized  by  such 
charter  (the  low-water  mark),  If  done  In  a 
reasonable  manner,  does  not  constitute  an  In- 
fringement of  public  or  private  rights  which 
can  be  restrained  by  equity.  In  the  opinion 
(70  N.  H.  461,  50  AU.  109,  69  li.  R.  A.  B5), 
it  is  said:  "And  certainly  the  littoral  pro- 
prietors, as  such,  can  have  no  better  ground 
of  complaint"  than  the  public  have,  "be- 
cause, as  is  well  understood,  In  public  wa- 
ters there  Is  no  private  ownership  in  the  soil 
below  ordinary  high-water  mark.  The  pri- 
mary ground  of  their  grievance,  and  the  one 
from  which  all  the  others  follow,  is  the  un- 
covering of  a  portion  of  the  land  underlying 
the  water  between  the  high  and  low  water 
mark.  'But,'  as  is  said  by  the  defendants' 
counsel,  'the  state,  and  not  these  individual 
plalntitTs,  la  the  owner  of  the  lake  and  of 
the  soil  to  high-water  mark,  and  had  a  right 
to  confer  its  use  and  enjoyment  upon  its 
grantee.' " 

In  Dolbeer  v.  Company,  72  N.  H.  562,  664, 
68  Atl.  604,  606,  it  was  determined  that  "the 
pond  in  the  plaintiff's  land  is  public  water, 
and  his  absolute  ownership  in  the  land  ceas- 
es at  the  water's  edge,  or  at  high-water  mark. 
*  •  •  The  bed  of  the  pond  inside  of  this 
line  belongs  to  the  public;  but  the  plaintiff, 
as  owner  of  the  adjoining  land,  has  certain 
rights  in  it  and  in  the  water."  This  recent 
Judicial  deflnltion  of  the  meaning  of  "wa- 
ter's edge,"  when  used  as  a  boundary  of 
land  adjacent  to  a  great  pond  or  lake,  can- 
not be  disregarded  or  overruled,  in  the  ab- 
sence of  any  convincing  reason  that  It  is 
wrong,  or  that  the  court,  in  the  Sunapee  Dam 
Case,  was  misled  in  deciding  that  private 
ownership  was  bounded  by  high-water  mark. 
Assuming  that  the  defendant  has  no  great- 
er rights  in  Lovell  pond  than  those  ordinari- 
ly possessed  by  littoral  proprietors,  It  Is  clear 
that  Its  absolute  ownership  of  the  basin  of 
the  pond  opposite  its  land  is  bounded  by  the 
line  ordinarily  made  by  the  water  when  the 
pond,  in  Its  natural  condition,  is  full.  It 
cannot  Justify  drawing  the  water  down  to 
low-water  mark,  as  against  the  public,  upon 
the  ground  that  It  is  merely  exercising  Its 
proprietary  rights  as  a  littoral  landowner. 
Whatever  rights  it  has  below  high-water 
mark  are  qualified  rights,  even  in  that  por- 
tion of  the  shore  opposite  its  own  land.  It 
cannot  remove  or  draw  off  from  the  land  the 
water  between  the  high  and  the  low  water 
lines,  under  a  claim  of  ownership  of  the  ad- 
Joining  shore  land  thereby  exposed. 

[2,  S]  But,  while  its  legal  title  in  the  land 
is  thus  limited,  it  is  still  entitled  to  the  use 
of  the  water  of  the  lake  in  a  reasonable 
manner ;  and  it  is  probable  that  the  conten- 


tion in  thia  salt  wUI  be  best  settled  by  tbe 
application  of  that  doctrine,  which  has  often 
been  announced  in  this  state.    The  most  re- 
cent decision  by  this  court  upon  the  ques- 
tion thus  presented  is  Dolbeer  v.  Company, 
supra,  where  It  is  said  (72  N.  H;  665,  68  Aa 
606):   "Aa  owner  of  the  adjoining  land,  the 
plaintiff  had  the  right  to  build  wharves  and 
other  structures  into  tbe  pond  for  his  own 
use,  to  an  extent  that  would  not  unreasona- 
bly interfere  with  the  rights  of  the  public  io 
the  pond.    Aa  an  Incident  of  the  ownership 
of  the  land  on  which  a  dam  can  be  built 
which  will  control  the  flow  of  water  from 
the  pond,  he  has  tlie  right  to  a  reasonable 
use  of  the  pond  for  a  reservoir."    The  de- 
fendant therefore,  npon  the  allegations  of 
the  bill,  has  "the  right  to  a  reasonable  use 
of  the  pond  for  a  reservoir,"  and  tbat  would 
seem  to  be  tbe  extent  of  its  rights.    As  the 
question  of  reasonable  nse  In  sndi  cases  is 
principally  a  question  of  fact,  it  cannot  be 
held  that  the  defendant's  act  in  drawing  the 
water  of  tbe  pond  below  tbe  natural  level  at 
all  seasons  of  the  year  is  unreasonable,  or  Is 
in  excess  of  its  right    It  may  seriously  in- 
terfere with  the  rights  of  public  boating,  flsb- 
ing,  and  bathing,  or  may  result  in  a  great 
public  nuisance;  on  the  other  hand,  it  may 
occasion  the  public  little  or  no  Inconvenience 
or  annoyance.     Its  effect  in  these  respects 
must  be  determined  as  a  fact,  under  all  tbe 
drcumslances,  from  competait  evidence,  be- 
fore the  court  wUI  interpose  to  restrain  the 
defendant's  management  of  its  dam.     The 
question  Is  not  so  much  one  of  title  to  the 
pond  as  one  of  the  reasonable  management 
and  usufruct  of  the  water  in  Its  egress  from 
the  dam  at  the  outlet  of  the  pond.    The  al- 
legation of  tbe  bill,  that  the  defendant  in- 
tends to  continue  to  lower  the  pond,  "regard- 
less of  the  rights  of  the  public,"  is  a  sufll- 
cient  allegation  that  it  does  not  manage  its 
dam  in  a  reasonable  manner  in  view  of  the 
public  rights.    The  demurrer  was  properly 
overruled. 
Exception  overmled.    All  concurred. 


CRBIBE  ▼.  TOWN  OF  vi'mwu.j.r*.\t 

(Supreme  Court  of  New  Hampshire.    Cheshire. 
April  2,  1912.) 

1.  Health    (f   16*)— Cars    Fubnishkd    Pa- 
tient BT  BOABO  or  HuAT.Tg— T.TAi»TT.rrr  or 

Town. 

Under  Laws  1899,  c.  100,  {{  1,  2,  which 
provide  that  the  board  of  health  snail  assist 
quarantined  persons,  and  that  all  expenses  shall 
be  "deemed  an  expenditure  for  the  protection 
of  the  public  bealtb,"  plaintiff,  whose  house  is 
quarantined,  and  whose  wile,  without  contract 
with  the  board  of  health,  assists  in  caring  for 
tbe  patient,  cannot  recover,  where  the  board 
of  health  has  not  declared  that  any  part  of 
such  expenses  shall  be  deemed  an  expenditure 
for  the  protection  of  public  health. 

[Ed.    Note.— For    other   cases,    see    Health, 
Cent.  Dig.  H  13,  14;  Dec  Dig.  |  18.*] 
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2.  TOwHs    (I   45*)— LiA3ii<rrr— DxsTXt7Cii09 
or  Pbopkktt— Boards  or  Health. 

A  member  of  •  town  board  of  health,  de- 
stroying infected  bedding,  does  not  act  as  agent 
for  the  town,  bnt  as  a  public  officer,  nnder  legis- 
lative anthority,  for  the  protection  of  the  pab- 
lic. 

[Ed.  Note.— For  other  cases,  see  Towns, 
Cent  Dig.  H  79,  80;    Dec.  Dig.  |  4S.*] 

8.  Towns  (I  46*)— DEsTBtrcnoH  of  Pbopeb* 

IT— DlBINFXOTIOK- LlABIUTT  0»  TOWR  AU- 
THOBITUa. 

Where  a  member  of  a  town  board  of  health 
destroys  infected  bedding,  acting  as  a  public 
officer  under  legislatiTe  authority,  and  while 
in  the  discharge  of  a  public  or  gOTemmental 
dnty,  the  town  is  not  liable  therefor,  in  tlie 
absence  of  a  statute  making  it  liable. 

[Ed.  Note. — For  other  cases,  see  Towns, 
Cent.  Dig.  H  79,  80;  Dec  Dig.  |  46,*] 

Exceptions  from  Spi)erlor  Court,  Cbesblre 
County;  Mitchell,  Judge. 

Action  by  John  Creler  against  the  Town  of 
FitzwilUam.  Judgment  in  the  superior  court 
for  defendant,  and  plaintiff  excepted.  Ex- 
ceptions overruled. 

In  December,  1907,  one  Hautanla,  a  board- 
er in  the  plaintiff's  family,  was  taken  sick 
with  the  smaUpox.  A  physician,  who  was 
tlao  a  member  of  the  board  of  health  of  the 
defendant  town,  was  Orst  called  to  treat  him, 
and  subsequently  the  patient  was  quarantin- 
ed by  the  board  in  the  plaintiff's  house.  A 
nurse  and  medical  treatment  were  provided. 
The  plaintiff's  wife  assisted  in  caring  for  the 
patient,  but  the  board  made  no  contract  with 
her  or  her  husband  to  employ  her  or  to  pay 
her  for  ber  services.  As  the  protection  of 
the  pablic  required  the  destruction  of  the 
bedding  used  by  Hautaula  when  he  was  tak- 
en sick.  It  was  destroyed  by  the  board  of 
health.  The  court  ruled  that  the  plaintiff 
could  not  recover  for  the  services  of  his  wife, 
or  for  the  bedding  destroyed,  and  he  ex- 
cepted. 

Conrad  W.  Crooker,  of  Keene,  for  plain- 
tiff. Orvllle  E.  Cain,  of  Keene,  for  defend- 
ant 

WALKESl,  J.  [1]  Tbe  plaintiff  cannot  re- 
cover of  tbe  town  for  the  care  furnished  by 
bis  wife,  to  the  patient,  because  she  was  not 
employed  by  the  health  officer  in  charge  of 
the  case,  and  the  board  of  health  has  not  de- 
cided tbat  any  part  of  this  exi>ense  should 
be  "deemed  a  legitimate  expenditure  for  the 
protection  of  the  public  health."  Laws  1899, 
e.  100,  if  1,  2;  PettengiU  t.  Amherst,  72  N. 
H.  103.  54  AtL  944. 

[2,3]  Wben  the  officer  destroyed  thjB  In- 
fected bedding,  he  was  not  acting  as  the 
agent  of  the  town,  but  as  a  public  officer, 
onder  leglslatiye  authority,  for  the  benefit 
and  protection  of  tbe  public.  He  was  as 
much  a  public  officer  as  highway  surveyors, 
police  officers,  and  firemen  (Brown  v.  Vinal- 
baven,  65  Ma  402,  20  Am.  Rep.  709;  Bar- 
bour T.  Saisworth,  67  Me.  294;  Ogg  v.  lan- 
thig,  36  Iowa,  496,   14  Am.  Rep.  499),  for 


whose  act  while  In  the  discharge  of  a  public 
or  governmental  duty,  even  if  wrongful,  tbe 
town  Is  not  responsible,  in  the  absence  of  a 
statute  making  It  responsible  therefor.  Ed- 
gerly  v.  Concord,  62  N.  H.  8, 18  Am.  St  Rep. 
633;  Rhobidas  t.  Concord,  70  N.  H.  90,  47 
Atl.  82,  61  I/.  R.  A.  881,  86  Am.  St  Rep.  604 ; 
O'Brien  v.  Derry,  78  N.  H.  198,  60  AO.  843 ; 
Gates  T.  Milan,  76  N.  H.  136,  80  Atl.  39,  36 
L.  R.  A.  (N.  S.)  699.  As  no  statute  has  been 
found  making  towns  liable  for  property  de- 
stroyed by  health  officers,  tbe  plaintiff  can- 
not recover  for  this  Item  of  bis  spedflca- 
tion. 
Exceptions  overruled.    AU  concurred. 


MADDEN  T.  BOSTON  &  MAINE  R.  R. 
(Supreme  Court  of  New  Hampshire.    Chesh- 
ire.    AprU  2,  1912.) 

1.  Railboadb  (§  463*)— Right  or  Wat 
FiKEs  —  Death  of  Chzldbbn — Bailboad 
Company's  Liabilttt. 

A  railroad  company  was  not  liable  for  the 
death  of  a  child  by  fire  communicated  to  ber 
from  tbe  burning  of  a  railroad's  right  of  way, 
in  the  absence  of  proof  of  a  breach  of  some 
duty  which  the  railroad  company  owed  to 
such  child. 

[Ed.  Note. — ^For  other  cases,  see  Railroads. 
Cent  Dig.  H  1667-1660,  1667;  Dec.  Dig.  g 
463.*] 

2.  Railboadb  ({  468*)— Right  of  Wat— 
FiBis— Dkath    or    Childber— Tbksfabseb. 

Where  intestate,  a  child  of  tender  years, 
died  as  the  result  of  a  fire  communicated  from 
defendant's  right  of  way  to  her  clothing,  and 
it  was  disputed  whether  she  was  on  the  right 
of  way  when  she  caught  fire,  or  on  her  fa- 
ther's adjoining  premises,  but  no  one  saw  her 
when  her  clothing  caught  fire,  she  being  first 
seen  on  the  right  of  way  enveloped  in  flames, 
and  there  also  being  notliing  .to  show  how 
she  caught  fire,  or  now  long  she  had  been 
there,  she  would  be  treated  as  a  trespasser. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  U  1667-1680,  1667;  Dec.  Dig.  | 
463.*) 

3.  RAII.B0AD8  (J  482*)- Right  of  Wat 
FiBES — Injubies  to  Children. 

Where  intestate,  a  girl  of  tender  years, 
dies  as  the  result  of  fire  communicated  to 
her  clothing  from  defendant's  right  of  way, 
on  which  she  was  a  trespasser,  evidence  Aeld 
insufficient  to  show  that  defendant's  servants 
knew  or  should  have  known  of  her  presence 
or  peril  tmtil  it  was  too  late  to  save  her. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  1730-1786;    Dec.  Dig.  {  482.*] 

4.  Railboads  (J  463*)  —  Right  of  Wat  — 
BrrBRiNO  Gbass— Watch  fob  Tbesfabsebs. 

A  railroad  company  is  entitled  to  bum 
the  dry  jnrass  by  the  side  of  its  track,  with- 
out keepm^  watch  for  casual  trespassers  who 
might  possibly  get  into  the  flames  and  be  in- 
jured. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  1667-1660,  1667;  Dec.  Dig.  $ 
463.*] 

5.  Appeal  awd  Ebbob  (§  970*)— Bvidenoi— 
Mattebs  of  Discbetion. 

Exception  to  the  exclusion  of  evidence 
of  the  declarations  of  intestate  an  hour  after 
the  accident  explaining  how  she  caught  fire, 
presents   no  error   for  review  on   exceptions, 
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aa  the  declaration  may  have  been  exclnded  aa 
a  matter  of  discretion. 

[Ed.  Note. — For  otlier  caiei,  see  Appeal  and 
Error.  Oent  Dig.  ff  881&-^1;  Dec.  Dig.  § 
970.*] 

Transferred  from  Superiox  Oonrt,  CbesUre 
County;    Plammer,  Judge. 

Action  by  Charles  A.  Madden,  as  adminis- 
trator, etc.,  against  tbe  Boston  &  Maine  Rail- 
road for  negligently  causing  the  death  of 
plaintiff's  intestate,  a  girl  about  six  years 
old.  Case  transferred  from  superior  court 
on  plaintiff's  exceptions  to  a  verdict  ordered 
for  defendant.    Overruled. 

At  tbe  time  of  the  negligence  alleged,  the 
defendants'  section  crew  were  burning  tbe 
grass  on  a  bank  within  tbe  right  of  way,  at 
a  place  in  Winchester  opposite  the  premises 
where  tbe  Intestate  lived  with  her  parents, 
which  were  separated  from  the  railroad  way 
by  a  stone  wall.  The  evidence  was  conflicts 
ing  whether  tbe  fire  spread  to  the  premises 
where  she  lived,  but,  if  it  did.  It  was  only 
for  a  few  feet  close  to  tbe  wall;  and  there 
was  no  evidence  whether  such  burning  took 
place  before  or  after  she  got  on  flre.  When 
tbe  child  was  first  seen  after  catching  flre, 
she  was  on  tbe  railroad's  right  of  way,  run- 
ning from  the  flre,  and  her  screams  attracted 
tbe  notice  of  the  trackmen,  who  were  work- 
ing on  the  track.  There  was  evidence  that 
she  wds  then  from  15  to  20  feet  from  the 
men.  There  was  no  other  evidence  of  the 
place  at  which,  or  the  manner  in  which,  she 
caught  flre.  The  court  ruled  that  there  was 
no  evidence  from  which  tbe  Jury  could  find 
tbat  she  was  not  a  trespasser  at  the  time 
she  caught  flre^  and  tbe  plaintiff  excepted. 

Tbe  child  bad  several  sisters,  who  were 
all  young.  TJiere  was  evidence  that  on  a 
few  occasions  tbe  trackmen  bad  seen  them 
sitting  on  the  wall,  and  that  once,  several 
months  before,  they  were  seen  playing  on 
the  track.  There  was  no  evidence  tbat  tbe 
child  had  been  seen  by  any  one  from  tbe 
time  she  left  the  house,  shortly  before  tbe 
accident,  to  tbe  time  when  her  screams  were 
first  beard  by  the  trackmen.  Two  of  the 
crew  were  watching  the  flre  where  it  was 
set  By  reason  of  tbe  railroad  curve  and 
the  cut,  they  were  not  in  sight  of  tbe  place 
where  the  child  was  first  seen  by  the  track- 
men. Tbe  plaintiff  offered  evidence  of  a 
statement,  made  by  tbe  deceased  to  her  fa- 
ther about  an  hour  after  the  accident,  as  to 
how  it  occurred.  The  evidence  was  excluded, 
and  tbe  plaintiff  excepted.  Tbe  court  or- 
dered a  verdict  for  the  defendants,  subject 
to  tbe  plaintiff's  exception. 

Joseph  Madden,  of  Eeene,  for  plaintiff. 
John  E.  Allen,  of  Eeene,  for  defendant. 

WALKER,  J.  [1]  One  of  tbe  facts  it  was 
essential  for  tbe  plaintiff  to  prove  or  estab- 
lish by  a  preponderance  of  evidence  was  that 
tbe  defendant  was  guilty  of  a  breach  of  some 
duty  It  owed  to  the  intestate,  which  natural- 


ly resulted  in  her  injury.  But  its  duty  to 
her,  if  she  was  a  trespasser  when  her  injury 
occurred,  would  not  be  the  same  It  would  If 
she  was  not  a  trespasser. 

[2]  It  was  a  matter  In  dlspnte  at  tbe  trial 
whether  she  was  on  the  defendant's  land 
when  she  caught  fire,  or  on  her  father's 
premises.  According  to  tbe  testimony,  no 
one  saw  her  when  her  clothing  caught  flre; 
and  she  was  first  seen  on  the  defendant's 
land  enveloped  in  flames.  How  she  caught 
flre  was  not  disclosed  by  tbe  evidence;  nor 
did  it  appear  where  she  was  at  that  par- 
ticular time.  As  ruled  by  tbe  court,  there 
was  no  evidence  that  the  deceased  was  not  a 
trespasser  when  she  caught  fire.  She  was 
first  discovered  on  tbe  defendant's  right  of 
way  after  her  clothing  was  on  fire.  How 
long  She  bad  been  there  is  not  disclosed  by 
the  evidence;  and  it  would  be  tbe  merest 
conjecture  to  suppose  that  tbe  fire  came  in 
contact  with  her  while  she  was  upon  her 
father's  premises,  and  that  she  then  escaped 
over  the  wall  onto  tbe  defendant's  land.  She 
must  be  treated  as  a  trespasser. 

[t]  The  only  evidence  that  tbe  defendant's 
servants  actually  knew  of  her  presence  was 
that  when  they  jnrere  attracted  by  her  screams 
she  was  only  some  15  feet  from  them;  and 
from  this  it  Is  argued  that  they  must  have 
known  she  was  about  there  before  she  caught 
ar&  In  tbe  absence  of  any  evidence  tbat 
she  had  occupied  that  position  for  more  than 
an  instant  of  time,  or  where  she  caught  Ore, 
or  that  she  had  done  anything  before  scream- 
ing to  attract  the  attention  of  tbe  men  en- 
gaged in  their  work  on  the  track,  it  cannot 
be  reasonably  inferred  tbat  they  knew  of 
her  presence  in  their  vicinity  before  she 
caught  fire.  The  evidence  Is  not  sufficient 
to  authorize  a  finding  that  they  knew  she 
was  in  a  place  of  danger  until  she  was  •in 
imminent  peril. 

[4]  Nor  does   the  evidence  have  any    le- 
gitimate tendency  to  show  that  tbe  workmen 
ought  to  have  known  tbat  she  or  other  little 
children  were  liable  to  be  there.    It  does  not 
appear  that  the  defendant's  way  was   fre- 
quented by  children.    It  bad  not  been  tised 
as  a  playground;   and  there  was  nb;  reason 
to   anticipate  tbat  children  would  trespass 
upon  it  when  it  was  being  burned  over.     It 
is  argued   tbat  the   flre  was  attractive   to 
children,  and  that  tbe  defendant,  knowing 
this   fact,  ought  to   have   anticipated   that 
they  would  trespass  upon  its  way  to  play 
with  the  fire.     But  this  assumption  is  not 
unlversaliy  true;   for  many  children  are  re- 
pelled by  the  sight  of  a  conflagration.     It  is 
Impossible,   without  other   evidence,    to    ac- 
count for  the  presence  of  tbe  deceased  ou 
tbe  defendant's  way.    What  induced  her  to 
go  there  is  problematical;   and  it  cannot  be 
inferred  that  she  was  there  because  tbe  fire 
attracted  her,  in  order  to  draw  the  further 
inference  that  the  railroad  men  ought,    tn 
the   exercise   of   reasonable   care,    to    have 
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known  of  her  presence  In  time  to  warn  ber 
of  her  danger.  When  sbe  screamed,  nothing 
could  be  done  to  save  ber.  If,  therefore,  it 
would  have  been  the  defendant'^  duty  to 
warn  ber  of  her  danger,  or  to  drive  ber 
from  Its  land,  U  Its  servants  had  known  or 
onght  to  have  known  of  her  presence  (Hobbs 
T.  Company,  75  N.  H.  73,  70  Atl.  1082,  18  L. 
R.  A.  (N.  &)  93;  Bnch  v.  Company,  69  N.  H. 
257,  44  Atl.  809,  76  Am.  St  Rep.  163),  the 
fact  that  It  cannot  be  charged  with  that 
kno'tvledge  prevents  the  application  of  that 
doctrine,  and  shows  that  her  Injury  Is  not 
attributable  to  Its  violation  of  any  duty  it 
owed  to  her.  It  had  a  right  to  bum  the 
dry  grass  by  the  side  of  its  track,  without 
keeping  watch  for  casual  trespassers  who 
might  possibly  get  Into  the  flames  and  be  In- 
jnred.  Shea  y.  Railroad,  69  N.  H.  361,  41 
Atl.  774.  Whether,  If  it  bad  known  the  de- 
ceased was  present,  it  would  have  been  its 
duty  to  protect  ber  from  being  burned  by 
the  fire,  on  the  ground  that  the  fire  waa  "ac- 
tive Intervention"  by  the  landowner,  it  is  tm- 
necessary   tO'  consider. 

[S]  The  exception  to  the  exclusion  of  evi- 
dence of  the  declaration  of  the  little  girl  an 
hoar  after  the  accident,  explaining  bow  she 
caught  fire,  presents  no  question  of  law  for 
the  court.  The  evidence  may  have  been  ez- 
clnded  by  the  court  as  a  matter  of  discre- 
tion. "Much  must  be  left  to  the  discretion 
of  the  court  in  admitting  or  rejecting  such 
testimony."  Dorr  v.  Railway,  76  N.  H.  160, 
162.  80   Atl.  336,   337. 

Exceptions  overruled.    All  concurred. 


UYERMORE  et  aL  v.  WELLS  «t  aL 

(Supreme  Court  of  New  Hampshire.     Hills- 

boroufb.     April  2,  1912.) 

Wiixs    (i    B78*)— CoHBTBuonow— CoDicn.. 

By  the  second  clause  of  a  holographic 
«i]D,  testatrix  directed  that  her  shares  m  cer- 
tain designated  corporations  and  her  shares 
and  bonds  and  any  other  evidences  of  indebt- 
edness be  sold,  and,  after  all  bequests  were 
paid,  that  the  remainder  be  divided  among  the 
children  of  ber  brother  and  sister  and  their 
hi-irs.  By  a  codicil  she  designated  defendant 
u  her  reridnary  legatee.  Held,  that  the  pro- 
i-f^da  ot  stocks,  bonds,  coupons,  checks,  and 
a  note  payable  to  testatrix,  acquired  subse- 
.Qcnt  to  the  execution  of  the  wlU,  passed  un- 
■^fr  the  second  clause  of  the  will,  and  not 
coder  the  codicil. 

[Ed.  Note.— For  other  cases,  ;8ee  Wills, 
Cait.  Dig.  H  1288-1266;   Dec.  Dig.  i  57a*] 

Transferred  from  Snperior  Court,  HiUs- 
horougli  County;  Chamberlln,  Judge. 

Bill  by  Thomas  L.  Llvermore  and  others, 
as  executors  of  the  wUl  of  Elizabeth  A.  Llv- 
ermore. against  Harriet  E.  Wells  and  others, 
for  tbe  oonstractlon  of  the  will.  Case  trans- 
ferred, without  ruling,  from  the  Snperior 
Court. 

The  second  clause  of  the  will  Is  as  fol- 
lows: "My  shares  in  the  New  Hampshire 
Insurance  Company,  in  tbe  Souhegan  Nation- 


al Bank  of  Milford,  my  raOroad  sbarei),  gov- 
ernment bonds,  and  any  other  bonds  or  writ- 
ten evidences  or  printed  of  property  may 
be  sold  and  after  all  bequests  are  paid  the 
remainder  may  be  divided  among  the  chil- 
dren of  my  brother  •  ♦  •  and  the  chil- 
dren of  my  sister  *  *  •  and  Laura  R. 
Manning  •  •  •  and  their  heirs."  A  cod- 
icil to  the  wUl  is  as  follows:  "Herein  I  des- 
ignate Mrs.  Harriet  E.  Wells  to  be  my  re- 
siduary legatee  and  so  appoint"  The  will 
was  holographic  and  undated,  but  was  exe- 
cuted on  or  prior  to  September  10,  1893. 
The  testatrix  died  November  S,  1910. 

In  addition  to  the  property  described  in 
the  will,  the  inventory  disclosed  stock  of  the 
American  Can  Company  and  of  the  American 
Telephone  &  Telegraph  Company,  bonds,  cou- 
pons from  bonds,  checks  payable  to  the  de- 
cedent, a  promissory  note  payable  to  her, 
and  cash  on  hand,  all  acquired  subsequent 
to  the  execution  of  tbe  will.  The  executors, 
as  Interested  parties,  pray  for  instructions 
as  to  whether  the  property  last  enumerated 
passes  under  the  second  clause  of  the  wiU  or 
under  the  codlcU. 

Thomas  L.  Llvermore,  Joseph  P.  Liver- 
more,  and  Charles  H.  Manning,  pro  se. 
Bnmbam,  Brown,  Jones  &  Warren,  of  Man- 
chester, for  Cliarles  B.  Manning  and  others. 

BINGHAM,  J.  The  intention  of  tbe  testa- 
trix, as  disclosed  in  her  will,  was  that  tbe 
proceeds  of  the  stocks,  bonds,  coupons, 
checks,  and  note  in  question  should  go  un- 
der the  second  article  of  the  will  to  the  ben-' 
eflciaries  there  named,  and  the  executors  are 
80  advised. 

Case  discharged.    All  concurred. 


JONES  v.  CHARLES  WARNER  CO. 

(Superior   Court   of  Delaware.     New  Castle. 

May  13,  1912.) 

1.  Justices  of  the  Peace  (g  31*)— Jueisdic- 

TION— AtJTHOBITT. 

Within  his  statutory  jurisdiction  the  au- 
thority of  a  justice  of  the  peace  is  as  com- 
plete as  that  of  the  Superior  Court, 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  f  71;    Dec  Dig.  {  31.*] 

2.  Justices  of  the  Peace  ({  130*)— Conolu- 

SIVENESS  OF  JUOGiaCITT. 

Where,  in  actions  within  the  jurisdiction 
of  a  justice  of  the  peace,  matters  of  account, 
demand,  or  cause  of  action  cognizable  before  a 
justice  are  pleaded  as  a  set-off  and  entered  by 
the  justice  in  his  docket  as  required  by  stat- 
ute, his  judgment,  unreversed,  is  conclusive, 
and  will  bar  another  action  based  on  such 
matters. 

[Ed.  Note. — For  other  cases,  see  Justices  ot 
the  Peace,  Cent.  Dig.  J|  989,  1153;  Dec.  Dig. 
i  130;    Action,  Cent  Dig.  {  571.J 

3.  JuooKENT   (I   622*)— Meboeb  ano   Bar— 
Splittino  Causes  of  Action  ob  Defenses 

— COUNTEBCLAnt. 

In  actions  for  the  price  ot  goods,  for  goods 
sold  and  delivered  with  warranty,  or  for  the 
price  of  work  and  labor  done  under  a  contract, 


•For  otber  caaa*  ■••  asm*  topic  and  section  NVMBER  In  Dec.  Dig.  *  Am.  Dig.  Ker  No.  Serlee  *  Rep'r  Indexes 

Digitized  by  CjOOQIC 


132 


88  ATTiANTIO  RBPORTBB 


0)eL 


defendant  may  either  avail  himaelf  of  any 
breach  by  plaintiff,  or  may  aoe  for  the  damagea 
independently,  and  the  former  anit  and  recov- 
«iT  against  him  will  be  no  bar  to  the  latter 
But,  unless  in  the  former  suit  b«  availed  Ikim- 
■elf  of  his  remedy. 

[Bd.  Note.— For  other  cases,  see  Jadfrnent, 
Gent  Dig.  |  1186;  Dec.  Dig,  |  622.*] 

i.  JUSTtOBB  Ol'  TBX  PKACE  ({  37*)— JUBISDIO- 

TION— CONSSqtrXNTTAI.  Dauaoeb. 

Where  plaintiff  parchased  mortar  from 
defendant  of  a  quality  suitable  for  use  in  the 
erection  of  a  garage,  but  the  mortar  was  not  of 
a  satisfactory  quality,  damages  purely  conse- 
quential were  not  within  the  jurisdiction  of  the 
justice  of  the  p«ac«. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Gent  Dig.  i|  98-115;  Dec.  Dig.  | 
37.*1 

6.  JvooiosT  (I  622*)— Aa  Bab  — Rkootjp- 

KKNT. 

As  recoupment  must  defeat  plaintiff's  ac- 
tion in  whole  or  in  part,  no  recovery  being 
authorized  for  any  excess,  defendant  has  his 
election  as  to  whether  he  will  interpose  the 
same  .in  plaintiff's  action  growing  out  of  the 
same  transaction;  but,  if  he  exercises  his  priv- 
Oege  of  recoupment,  he  cannot  thereafter  main- 
tain a  separate  action  for  such  damages,  or 
any  part  thereof. 

pSd.  Note.— For  other  eases,  see  Judgment, 
Cent.  Dig.  f  1136;  Dec.  Dig.  i  622.*] 

6.  Justices  or  thx  Pkaox  (i  130*)— Set-Oft 

~"~RBC  O  U  PMBi  N  T 

Rev.  Code  1862,  amended  to  1893,  p.  744 
(14  Del.  Laws,  c.  93)  f  8,  providing  that,  in 
actions  before  a  justice  of  the  peace,  defend- 
ant must  plead  as  a  set-off  any  account,  de- 
mand, or  cause  of  action  cognizable  before  a 
justice,  has  no  application  to  matters  of  dam- 
age in  the  nature  of  recoupment  or  defense, 
cognizable  before  a  justice,  which  the  defend- 
ant might  interpose  at  his  election,  and  such 
'matters  are  not  required  to  be  pleaded  as  a 
•et-off. 

[Ed.  Note. — ^For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  989,  1153;  Dec  Dig. 
i  130.*) 

7.  Sales    (I  428*)- Aonow  fob   Pbicb— De- 
rEMSEs— Defective  Quautt. 

In  an  action  for  the  price  of  mortar,  it 
was  competent  for  defendant,  in  defense  of 
the  action  or  in  reduction  of  plaintiff's  demand, 
to  plead  and  prove  that  the  mortar  was  not 
suitable  for  the  purpose  for  which  he  bought 
it,  and  that  it  was  of  no  value  to  him. 
.  [Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  {{  1214-1223:  Dec.  Dig.  i  428.*] 

8.  Judgment  ({  540*)— Conclusiveness— Es- 
toppel. 

A  former  judgment  on  the  merits  between 
the  same  parties  is  conclusive  as  to  any  issue 
actually  litigated  and  determined,  however  er- 
roneous, and  which  issue  is  essential  to  the 
maintenance  of  a  second  action  between  them, 
though  it  be  brought  on  a  different  cause  of 
action. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  {  1079;  Dec  Dig.  f  6«).*] 

9.  JUDOUENT   (I   622*)— Res   Judicata— Es- 
toppel. 

Where,  in  an  action  before  a  justice  of 
the  peace  for  the  price  of  mortar  sold,  the  buy- 
er availed  himself  of  the  defense  that  the  mor- 
tar was  unsuitable  for  the  purpose  intended, 
and  was  beaten  on  such  issue,  the  judgment 
was  a  bar  to  a  subsequent  suit  by  the  buyer 
against  the  seller  to  recover,  not  only  damages 
arising  from  the  alleged  uselessness  of  the  mor- 


tar, but  also  consequential  damages  not  with- 
in the  jurisdiction  of  the  justice. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  I  1136;   Dec  Dig.  {  622.*] 

Action  by  John  Jones  against  the  Charles 
Warner  Comi>any.  On  plalntUTs  demoner 
to  defendant's  pleas  of  estoppel  by  judgment 
in  bar.  Demurrer  overruled,  and  Judgment 
of  respondeat  ouster  entered. 

Argued  before  PENNBWILL,  a  J.,  and 
BOYCB.  J. 

Ward,  Gray  &  Neary,  of  WUmiogton,  for 
plaintiff.  Josiah  O.  Wolcott  and  Cbristopher 
U  Ward,  both  of  Wilmington,  for  defendant 

BOTCE,  J.  (deUverlng  the  opinion  of  the 
ooort).  This  is  an  action  on  the  case  for  the 
recovery  of  damages,  alleged  to  have  been 
sustained  by  the  plaintiff  by  reason  of  the 
failure  of  the  defendant  company  to  sell  and 
deliver  ready-mixed  mortar  of  the  quality 
suitable  for  use  In  the  erection  and  constmc- 
tlon  of  a  certain  bnllding. 

The  plaintiff's  amended  declaration  con- 
tains three  counts,  and  the  sixth,  seventh 
and  eighth  pleas,  filed  by  the  defendant  are 
directed  to  the  said  three  counts  respectively. 

The  plalntUt  has  demurred  to  the  pleas, 
and  our  present  consideration  is  on  the  de- 
murrer. 

The  averments  in  each  of  the  coonts  are,  In 
substance,  that  the  said  ready-mixed  mortar 
was  purchased  by  the  plaintiff,  at  the  special 
Instance  and  request  of  the  defendant  com- 
pany, for  the  building  of  a  certain  garage, 
known  to  the  defendant  company,  and  was 
paid  for  by  the  plaintiff;  that  It  was  not  of 
suitable  quality  for  the  use  for  which  It  was 
purchased  and  nsed,  but  on  the  contrary  was 
unsuitable  for  said  purpose,  whereby  it  be- 
came and  was  of  no  use  or  value  to  the  plain- 
tiff, and  he  has  thereby  been  put  to  great  ex- 
pense, In  and  about  the  building  of  said  ga- 
rage, and  has  expended  large  sums  of  money, 
in  and  about  the  purchase  of  stone,  bricl^s, 
and  other  materials,  and  in  the  service  and 
employment  of  lal>orers,  mechanics  and  other 
persons,  in  and  about  the  construction  aud 
erection  of  said  garage  and  for  other  purpos- 
es incurred  in  and  about  the  same;  and  that 
by  reason  of  the  premises  great  damage  has 
resulted  to  him,  the  plaintiff. 

Each  of  the  defendant's  pleas,  in  bar  of  the 
action,  aver  that  the  plaintiff  Is  estopped 
from  alleging  as  he  does  In  his  several 
coimts,  for  the  reason,  it  is  alleged  in  sub- 
stance, that  prior  to  bringing  the  preaent  ac- 
tion, the  defendant  herein  brought  an  action 
against  the  plaintiff  herein  before  a  justice 
of  the  peace  for  the  balance  of  the  price  of 
the  mortar  mentioned  In  the  three  counts  of 
the  plalntUTs  amended  declaration;  that  the 
said  defendant  In  that  action  appeared  and 
defended  against  a  recovery  for  the  price  on 
the  ground  that  the  said  mortar  was  not 
suitable  for  the  purpose  for  which  it  -was 
bought,  and  produced  testimony  to  shovr  that 
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it  was  unsaitable  for  said  purpose  and  was 
of  no  Talne  to  him;  and  tbat  anch  being  hla 
defenae.  Judgment  was  rendered  against  him 
by  tlie  jostice  In  fovor  of  the  plaintiff  in  that 
action  tor  the  amount  of  its  demand,  which 
nld  Judgment  was  not  appealed  from  and 
lias  not  been  reversed,  and  which  the  defend- 
ant therein  has  since  paid,  and  satisfaction 
lias  been  entered  on  the  record  thereof.  The 
Kcord  of  the  Justice  of  the  peace  Is  set  forth 
In  each  of  said  pleas,  and  it  does  not  show 
tliat  the  defendant  therein  (the  present 
plaintiff)  brought  forward  any  account,  de- 
mand, or  cause  of  action,  and  pleaded  it  as  a 
set-off,  and  that  an  entry  thereof  was  made 
by  the  Justice  as  required  by  section  8,  c.  99, 
Kevised  Code  (1898)  744  (14  Del.  Laws,  c.  93). 
Tbere  is  \n  each  of  said  pleas  the  simple 
averment,  dehors  the  record,  that  the  defend- 
ant In  said  action  (the  present  plaintiff)  ap- 
peared and  defended  the  said  action  In  the 
manner  as  alleged  in  said  pleas. 

The  question  for  our  determination  is 
whether  the  said  Judgment  recovered  before 
the  Justice  of  the  peace  by  the  present  de- 
fendant in  the  action  brought  by  it  against 
the  present  plaintiff  to  recover  the  balance  of 
the  purchase  price  of  the  said  mortar.  Is  a 
bar  to  the  present  action  for  the  reason  al- 
leged In  said  pleas. 

Contention  was  made  by  counsel  for  the 
defendant,  in  this  action,  that  whether  the 
defense  set  up  by  the  defendant,  in  the  ac- 
tion before  the  justice  of  the  peace,  is  to  be 
considered  as  a  counterclaim  in  the  nature 
of  recoupment,  or  for  unliquidated  damages 
arising  out  of  the  alleged  failure  to  deliver 
ioltable  mixed  mortar  for  said  building  pur- 
pose, or  strictly  as  a  defense  In  bar  to  said 
action.  It  was  an  issue  before  and  within  the 
Jurisdiction  of  the  Justice,  passed  upon  and 
determined  by  him,  and  that  his  Judgment  is 
final  and  conclusive  upon  said  issue.  And  it 
was  Insisted  that  the  mere  fact  that  the  dam- 
ages claimed  by  the  defendant  in  said  action 
were  unliquidated  did  not  take  the  issue  of 
fact  presented  out  of  the  Jurisdiction  of  the 
Justice  of  the  peace,  citing  Gruell  v.  Clark,  4 
PennewOl,  321,  54  Atl.  955,  Barr  t.  Logan,  5 
Har.  52,  Cannon  v.  Katthews,  S  Eoust  97, 
Spabn  T.  Willman,  1  PennewlU,  125,  39  Atl. 
787,  and  Colesberry  v.  Stoops,  1  Har.  448. 
And  it  was  further  contended  that  in  an  ac- 
tion npon  a  contract  for  the  sale  of  goods, 
the  defendant  may  show.  In  bar  of  the  action, 
that  the  consideration  bad  failed  by  proving 
that  tbe  goods  in  question  were  of  no  value, 
citing  Bye  v.  McCauUey  &  Bon  Co.,  7  Penne- 
wlU, lis,  76  Atl.  621,  Armstrong  v.  Columbia 
Wagon  Co.,  6  PennewUl,  274-278,  66  AO.  366, 
Leonard  A  Co.  t.  Johnson  Forge  Co.,  8  Pen- 
newUl, 104-108,  60  Atl.  541,  affirmed  in  3 
PennewUl.  844,  51  Ati.  305,  94  Am.  St  Rep. 
86,  57  L.  B.  A.  225,' Hall  v.  Gannon,  4  Har. 
360-^862,  and  Davis  v.  Bonnewell,  1  Houst 
460. 

[1]  This  court  has  said  that,  within  his 
statutory   Jarisdlctioo,   the  anthority   of  a 


Justice  of  the  peace  is  Jnst  as  complete  for 
all  purposes  of  hearing  such  cases,  determin- 
ing or  deciding  them,  and  making  np  his  rec- 
ord, as  is  the  authority,  of  this  court  John- 
son V.  State,  6  Pennewlil,  450,  67  Atl.  786. 

[2]  There  is  no  doubt  that  in  actions  be- 
fore and  within  the  Jurisdiction  of  a  Justice 
of  the  peace,  when  matters  of  account,  de- 
mand, or  cause  of  action,  cognizable  before 
the  Justice,  are  brought  forward  and  pleaded* 
as  a  set-off,  and  entered  by  the  Justice  .npoD 
his  docket  as  required  by  the  statute,  bis 
Judgment  is  conclusive  and  will  bar  another 
action  based  on  such  matters,  unless  tbe 
Judgment  be  reversed. 

[3]  It  has  been  held  by  this  court  that 
as  well  in  actions  for  the  nonpayment  of 
the  price  of  goods  sold  and  delivered  under 
a  contract  as  in  actions  for  goods  sold  and 
delivered  with  warranty,  or  in  actions  for 
the  price  of  work  and  labor  done  under 
a  contract  the  defendant  may,  at  his  elec- 
tion, ^ther  avail  himself  of  any  breach 
of  the  contract  by  the  plaintiff  causing  dam- 
age to  blm.  In  reduction  of  the  damage 
claimed  and  sustained  from  any  breach  ot 
It  by  the  plaintiff,  or  he  may  sue  the  plain- 
tiff for  the  same  Independently,  and  the 
former  suit  and  recovery  against  him  shall 
be  no  bar  to  the  latter,  unless  in  the  former 
suit  he  availed  himself  of  his  right  and 
privilege  to  prove  and  claim  the  amount  of 
such  damage  in  reduction  of  tbe  amount  of 
damages  demanded  by  the  plaintiff  in  It 
from  him.  Tomllnson  &  Co.  v.  Quigley,  5 
Houst  168. 

[4]  The  cause  of  action  declared  upon  by 
the  plaintiff  in  this  action,  all  the  essential 
averments  in  the  declaration  being  consid- 
ered as  a  whole,  clearly  embraces  matters 
of  damage  not  cognizable  before  a  Justice 
of  the  peace.  There  is  indnded  in  tbe  dec- 
laration not  only  the  elememt  of  damage 
arising  from  the  alleged  uselessness  of  the 
mortar,  but  the  further  element  of  damage 
in  consequence  of  the  use  of  said  mortar. 
Damages  purely  consequential  in  character 
are  not  matters  within  the  Jurisdiction  of 
a  Justice  of  the  i>eace.  In  tbe  present  case, 
the  alleged  consequential  damages  are  of  ne- 
cessity based  upon  the  alleged  Inferiority  or 
uselessness  of  the  said  mortar.  And  while  In 
tbe  action  before  tbe  Justice  for  the  recovery 
of  tbe  price  of  the  mortar,  the  defendant 
therein  was  not  bound  to  exercise  his  priv- 
ilege of  defending  said  action  on  the  ground 
that  the  mortar  was  worthless  and  of  no 
value  to  blm,  and  especially  so  in  view  of 
the  consequential  damages  which  he  .al- 
leges he  has  sustained  by  reason  of  using 
the  mortar,  yet  it  appears  from  the  plead- 
ings in  the  present  action  that  he  did  so 
defend  the  said  action  before  the  Jnstloe  of 
the  peace. 

[i]  Recoupment  is  limited  in  its  applica- 
tion as  a  defense  to  defeating  the  plaitatifrs 
action  In  whole,  or  in  part  and  no  recovery 
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can  be  had  for  any  balance  or  excess.  Re- 
coupment of  matters  of  damage  growing 
out  of  the  same  transaction  and  for  which  a 
separate  action  could  be  maintained.  Is  al- 
lowable by  way  of  defense,  after  notice,  at 
the  election  of  the  defendant,  Instead  of 
compelling  him  to  resort  to  a  cross  action 
for  such  damages.  Whenever  a  defendant 
has  a  claim  for  such  damages,  he  may,  at 
his  election,  exercise  bis  privilege  to  recoup. 
He  Is  not  compelled  to  do  so,  and  if  he  does 
he  cannot  subsequently  maintain  an  action 
for  such  damages,  or  any  part  thereof. 

[6]  A  proceeding  as  by  notice  of  recoup- 
ment before  a  justice  of  the  peace  is  per- 
haps unknown  here,  and  we  know  of  no 
machinery  whatever  for  such  a  proceeding 
before  a  Justice  of  the  peace.  The  statute 
to  which  we  have  referred  requires  that  "in 
every  action  before  a  Justice  of  the  peace 
-  within  his  Jurisdiction,  It  shall  be  incum- 
bent on  the  defendant,  If  he  has  against  the 
plaintiff  any  account,  demand,  or  cause  of 
action,  cognizable  before  a  Justice  of  the 
peace,  to  bring  it  forward  and  plead  It  as 
a  set-off;  and  the  Justice  shall  enter  on  his 
docket  the  nature  and  amount  of  such  coun- 
ter-claim," etc.  A  defendant  falling  to  do 
so  Is  forever  barred  by  the  statute  from 
recovering  the  same.  It  seems  apparent  that 
matters  of  damage  In  the  nature  of  recoup- 
ment, or  defenses,  cognizable  before  a  Justice 
of  the  peace,  which  the  defendant,  in  ac- 
tions before  a  Justice  of  the  peace,  may, 
or  may  not,  at  his  election,  rely  upon  in 
defense  of  the  whole  or  a  part  of  the  ac- 
tion against  him,  are  not  matters  within 
the  contemplation  of  the  statute  requiring 
them  to  be  brought  forward  and  formerly 
pleaded  as  a  set-off. 

[7]  It  appears  from  the  pleas  filed  in  this 
action  that  the  defendant  in  the  action  be- 
fore the  Justice,  who  Is  the  plaintiff  here, 
both  alleged  and  produced  testimony  to  sup- 
port Ills  allegation  that  the  said  mortar 
was  not  suitable  for  the  purpose  for  which 
he  purchased  it,  and  that  it  was  of  no 
value  to  him.  Although  such  averment  is 
dehors  the  record  of  the  Justice,  the  de- 
murrer admits  the  fact  pleaded.  In  the  ac- 
tion for  the  price  of  the  mortar,  we  think 
it  was  competent  for  the  defendant  therein 
In  defense  of  the  action,  or  in  reduction  of 
the  plaintiff's  demand,  to  avail  himself  of 
the  privilege  of  showing  that  the  mortar 
was  not  suitable  for  the  purpose  for  which 
he  bought  it,  and  that  It  was  of  no  value 
to  him.  The  quality  of  the  mortar  is  an  es- 
sential and  traversable  fact  in  the  present 
case,  and  if  it  was  put  in  issue  by  the  de- 
fendant in  the  action  before  the  Justice  of 
the  peace,  as  alleged  In  said  pleas,  which 
mus*  now  be  taken  as  admitted  on  the 
record,  we  think  it  was  not  a  set-off,  in  con- 
templation of  the  statute,  which  of  neces- 
sity liad  to  be  brought  forward  and  pleaded, 


and  an  entry  thereof  made  on  the  jostice's  I 
docket  as  required  by  the  statute;  but  it 
was  a  matter  going  to  the  consideration  or  i 
value  of  the  mortar  which  It  was  competent 
for  the  defendant  to  show  in  defense  of 
the  action,  or  in  reduction  of  damages  claim- 
ed by  the  plaintiff  therein,  and  which,  being 
made  an  issue,  it  was  competent  for  the  ' 
Justice  to  both  hear  and  determine.  Al- 
though the  present  action  is  different  from 
that  before  the  Justice,  it  is  nevertheless 
between  the  same  parties  and  necessarily 
based  on  the  alleged  Inferior  quality  of 
said  mortar.  The  present  action  cannot  be 
maintained  without  showing  that  the  said 
mortar  was  in  fact  unsuitable  for  the  pur- 
pose for  which  It  was  bought  and  used, 
which  issue  of  fact  was  before  the  Justice 
in  the  action  for  the  recovery  of  the  price 
of  the  mortar. 

[8]  The  rule  is  general  that  a  former  Judg- 
ment on  the  meritq,  between  the  same  par- 
ties. In  a  court  of  competent  Jurisdiction, 
is  conclusive  and  final  as  to  any  issue  actu- 
ally litigated  and  determined  in  the  former 
action,  however  erroneous,  and  which  issue 
is  essential  to  the  maintenance  of  a  second 
action  between  them,  though  it  be  brongbt 
upon  a  different  cause  of  action.  Worknot 
V.  Milieu's  Adm'r,  1  Har.  139;  Cromwell 
V.  County  of  Sac,  94  U.  S.  361,  24  L.  E:d. 
195;  Sawyer  T.  Woodbury,  7  Gray  (Hass.l 
499,  66  Am.  Dec.  61S;  Betts  v.  Starr,  5 
Conn.  560,  13  Am.  Dec.  94;  Harrison  v. 
Remington  Paper  Co.,  140  Fed.  385-400,  72 
C.  C.  A.  405,  3  L.  B.  A.  (N.  S.)  954,  B  Ann. 
Cas.  314;  Howell  v.  Goodrich,  69  111.  55fi: 
O'Conner  v.  Vamey,  10  Gray  (Mass.)  231: 
Merrlam  ▼.  Woodcock  et  al.,  104  Mass.  32C: 
28  Cyc.  1216,  1S88;  Herman  on  Estoppel. 
214,  237;  Blgelow  on  Estoppel,  152. 

[I]  The  plaintiff  in  this  action,  having 
availed  himself  of  his  right  and  privilege  to 
show  before  the  Justice  that  the  mortar  was 
unsuitable  for  the  purpose  for  which  be 
bought  It,  and  being  obliged  In  his  present 
action  to  rely  on  the  same  alleged  fact,  con- 
sidered and  adjudicated  by  the  said  Justice 
of  the  peace  In  the  former  action,  we  tliink 
he  cannot  now  controvert  said  fact,  and  that 
he  Is  barred  and  estopped  from  showins  any 
defects  in  the  said  mortar  and  from  main- 
taining his  present  action. 

The  demurrer  is  overruled.  Judgment  of 
respondeat  ouster  Is  entered  upon  the  elec- 
tion of  the  plaintiff. 


liATTON  v.  HUDSON. 
(Superior  Court  of  Delaware.     Sussex. 
20,  19U.) 

1.   NBOUGINCK    ({    121*)— FiBBS— BUBDKN 

Pboof. 

In  an  action  for  negligence  in  setting  fir<?> 
the  burden  of  proving  that  the  negligence  aJ- 
leged  caused  the  damage  to  plaintiff,  by  a   pre- 
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pondennee  of  the  eTidenee,  la  on  the  plaintiff;  - 
asch  negligence  never  being  presumed. 

[£d.  Note.— For  other  cases,  see  Negligence, 
CesL  Dig.  {|  217-220,  224-228,  271;  Dec  Dig. 
1 121.'] 
2  Negligence    (J   21»)— Pibes  — Notiok   to 

Adjoihiho    Pbopbbtt    Owint»— OmssiOK— 

Neouoehcb  Fu  Se. 
18  Del  Laws,  c.  83,  f  1,  proyides  that  it 
than  not  be  lawful  for  any  person  to  set  fire 
to  an;  grass,  brush,  or  other  substance,  where 
the  baming  thereof  will  in  any  manner  en- 
danger any  timber  or  other  property,  without 
first  living  suflScient  notice  to  the  owners  or 
occupiers  of  such  timber  as  will  enable  them 
to  take  necessary  steps  to  guard  against  such 
damage  as  they  may  deem  proper  of  his  inten- 
tion to  set  fire  to  such  grass,  brush,  or  other 
substance,  and  using  all  due  necessary  precau- 
tion on  his  part  to  prevent  any  damage  or  loss 
to  the  timber  or  property  of  others.  Held, 
(hit  the  setting  of  fires  without  giving  the  no- 
tice prescribed  is  negligence  per  se. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  28-30;   Dec  Dig.  I  21.*] 

3.  Negligence    ({    21*)  —  Fibes  —  Notice  — 

Failubb  to  Give. 
Where  an  adjoining  property  owner  fires 
brush  on  his  land,  without  giving  the  notice 
to  bis  adjoining  owners  required  by  18  Del. 
Laws,  c.  93,  {  1,  he  is  not  relieved  from  liabil- 
ity for  damages  caused  by  the  escape  of  fire 
by  proof  that  he  used  proper  care  and  caution 
is  starting  and  controlling  the  same. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  if  28-80;   Dec  Dig.  {  21.*] 

i  Neouoknob  (i  21*)—FxBES— Escape— No- 

ncE. 
Where  defendant  set  fire  to  grass,  brush, 
and  other  substances  on  hia  own  property, 
and  the  burning  thereof  in  no  manner  endan- 
gered timber  or  other  property  of  the  plaintiff, 
and  defendant  thereafter  ezerciaed  proper  care 
and  caution  in  the  control  of  the  fire,  he  was 
not  liable  for  damages  caused  by  the  burning 
of  plaintiff's  proper^,  though  he  did  not  give 
tlie  notice  required  by  18  Del  Laws,  c  93,  |  1. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  |i  28-80  ;  Dec  Dig.  {  21.*] 

5.  Dakaobs  (f  112*)— FiBES— ESOAFB— BnsN- 

IRO  TUBKB— DaVAOES. 

In  an  action  for  damages  due  to  the  es- 
cape of  fire  from  defendant's  land,  burning 
plaintiff's  timber,  plaintiiTs  measure  of  damage 
was  such  a  snm  as  would  compensate  him  for 
ilie  igjarr  he  sustained,  as  shown  by  the  dif- 
ference between  the  value  of  his  property  im- 
mediately before  the  fire,  including  the  timber, 
young  and  old,  and  its  valne  thereafter. 

(Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  H  281-283;  Dec  Dig.  f  112.*] 

Action  by  Landreth  I*  Layton  against 
Parker  H.  Hadson  to  recover  damages  for 
lajaries  alleged  to  have  resulted  to  plaintiff 
by  reason  of  defendant's  negligence  in  setting 
fire  to  bmsb  on  liis  land.  Verdict  for  defend- 
ant 

Action  of  trest>a88  on  the  case  (No.  7,  June 
term.  1910),  to  recover  damages  for  injuries 
alleged  to  have  resulted  to  the  plaintiff  by 
reason  of  tbe  negligence,  etc,  of  the  defend- 
ant in  setting  fire  to  brush,  etc.,  on  the  lands 
of  the  latter. 

The  facts  appear  in  the  charge  of  the 
court 

Argued  before  WOOLLBT  and  RICH,  JJ. 


Daniel  3.  Layton,  Jr.,  and  James  M.  Tun- 
nell,  both  of  Georgetown,  for  plaintiff.  Wood- 
bum  Martin  and  Charles  W.  Cullen,  both  of 
Georgetown,  for  defendant 

RICE,  J.  (charging  tbe  jury).  Gentlemen 
of  the  Jury:  This  is  an  action  of  trespass  on 
the  case.  Landreth  L.  Layton,  the  plaintiff, 
seeks  to  recover  from  Parker  H.  Hudson,  tbe 
defendant  damages  for  alleged  injuries  to 
bis  property,  caused  by  the  alleged  negligence 
of  tbe  defendant 

The  plaintiff  claims  that  the  defendant  in 
tbe  latter  part  of  March,  1910,  either  him- 
self or  through  another  acting  under  bis  di- 
rection, or  by  his  permission,  set  fire  to 
brush  or  combustible  matter  upon  tbe  part 
of  bis  land  tbat  was  west  of  and  in  the  im- 
mediate vicinity  of  the  plaintiff's  premises. 

The  plaintiff  sets  forth  in  several  ways 
in  eight  counts  in  his  declaration  that  the 
defendant  was  negligent  in  starting  a  fire 
at  a  time  when  the  brush  or  other  combus- 
tible matter  was  very  dry ;  tbat  a  strong  wind 
was  blowing  over  tbe  brush  at  the  time; 
that  tbe  defendant  bad  not  plowed  tbe 
ground  around  the  brush;  that  he  had  not 
employed  a  sufBclent  number  of  persons  to 
assist  him  in  keeping  the  fire  under  control; 
that  be  did  not  give  notice  to  tbe  plaintiff  or 
bis  tenants  on  the  land  on  which  timber  was 
on  this  occasion  burned;  and  that  the  de- 
fendant bad  not  given  sufficient  notice  to  the 
plaintiff  or  the  occupant  of  the  land  as  re- 
quired by  the  statute  of  this  state — and 
claims  tbat  he  has  been  damaged  to  the  ex- 
tent of  9100. 

The  defendant  claims  that  tbe  flre,  set  by 
bis  servant  under  his  direction,  on  tbe  prop- 
erty of  the  defendant  did  not  cause  tbe  flre 
on  tbe  land  of  the  plaintiff  and  tbe  resultant 
damage  thereby  as  alleged  by  the  plaintiff, 
but  that  a  fire  was  communicated  to  tbe  prop- 
erty of  the  plaintiff  from  another  flre,  for 
which  tbe  defendant  was  in  no  way  responsi- 
ble, and  be  further  contends  tbat  tbe  plain- 
tiff did  not  suffer  any  damages  by  tbe  flre 
on  bis  (the  plaintifTs)  land,  from  whatever 
place  it  may  have  been  communicated  to  the 
land  of  the  plaintiff. 

[1]  The  basis  of  this  action  is  the  negli- 
gence of  tbe  defendant  or  of  bis  servant  by 
his  direction  or  authority.  Tbe  burden  of 
proving  the  act  of  negligence,  which  caused 
the  alleged  damage  to  the  plaintiff  is  upon 
the  plaintiff,  and  such  negligence  being  never 
presumed,  must  be  proved  to  the  satisfaction 
of  tbe  jury,  by  the  preponderance  of  the  evi- 
dence. By  a  preponderance  of  the  evidence 
is  meant  tbe  greater  weight  of  tbe  evidence, 
and  not  merely  tbe  larger  number  of  wit- 
nesses. 

[2]  There  Is  a  statute  in  this  state,  being 
chapter  03,  volume  18,  Laws  of  Delaware, 
which  in  part  is  as  follows: 

"Section  1.  That  from  and  after  the  pas- 
sage of  this  act  it  shall  not  be  lawful  for 
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any  person  to  aet  lire  to  any  grass,  brush, 
or  other  substance,  where  the  burning  there- 
of will  In  any  manner  endanger  any  timber, 
either  standing  or  felled,  or  other  property, 
without  first  giving  sufficient  notice  to  the 
owners  or  occupiers  of  such  timber  and  prop- 
erty as  will  enable  them  to  take  such  neces- 
sary steps  to  guard  against  such  damages 
as  they  may  deem  proper,  of  his  intention  to 
set  fire  to  such  grass,  brush  or  other  sub- 
stance, and  using  all  due  and  necessary  pre- 
caution on  his  part  to  prevent  any  damages 
or  loss  to  the  timber  or  property  of  others. 

"Sec.  2.  That  any  person  violating  section 
1  of  this  act  shall  •  *  *  be  liable  in  a 
suit  for  damages  that  may  be  sustained  by 
any  one  on  account  of  his  failure  to  comply 
with  the  previsions  of  this  act." 

[3]  Thus  one  of  the  issues  of  ftkct  for  the 
Jury  in  this  case  to  determine  from  the  evi- 
dence, is  whether  the  defendant  or  his  serv- 
ant did  or  did  not  set  Are  to  grass,  brush,  or 
other  substance  at  a  place  on  his  property 
where  the  burning  thereof,  did  In  any  manner 
endanger  any  timber,  or  other  property  of 
the  plaintiff.  And  if  you  find  that  he  did  do 
so,  and  that  the  defendant  did  not  give  suf- 
fldent  notice,  to  the  plaintiff  or  the  occupier 
of  the  land  of  the  plaintiff,  upon  which  the 
timber  or  other  property  was  burned,  of  his 
intention  to  set  fire  to  such  grass,  brush  or 
other  substances,  as  would  enable  him  or 
them  to  take  such  necessary  steps  as  they 
may  have  deemed  proper  to  guard  against 
such  damage,  and  we  may  say  to  you  that 
the  defendant  does  not  claim  that  he  gave 
any  notice  to  either  the  plaintiff  or  the  oc- 
cupier of  his  land  in  question.  That  failure 
to  give  such  notice  In  itself  is  negligence,  and 
if  the  plaintiff's  property  was  damaged  as 
a  result  of  such  negligence  on  the  part  of  the 
.  defeudant,  he  (the  defendant)  is  liable,  and  the 
defendant  is  not  relieved  of  this  statutory 
duty  to  give  notice  or  of  its  corresponding 
liability,  even  though  he  used  proper  care 
and  caution  In  starting  the  fire  and  control- 
ling the  same. 

[4]  But  If,  on  the  other  hand,  you  find  from 
the  evidence  that  the  defendant  set  fire  to 
grass,  bmsh  or  other  substance  on  his  own 
property,  the  burning  whereof  in  no  manner 
endangered  timber  or  other  property  of  the 
plaintiff,  without  giving  notice  thereof  to  the 
plaintiff  or  bis  tenant,  and  thereafter  exer- 
cised a  proper  care  and  caution  In  its  con- 
trol, the  defendant  Is  not  liable. 

[(]  If  you  find  that  plaintiff's  timber  or 
other  property  was  damaged  by  any  act  of 
negligence  of  the  defendant,  as  we  have  de- 
fined it  to  you,  then  your  verdict  should  be 
in  favor  of  the  plaintiff  "for  such  a  sum  as 
would  compensate  him  for  the  injury  he 
thereby  sustained,  as  shown  by  the  difference 
between  the  value  of  his  property  immedi- 
ately before  the  fire,  including  timber,  young 
and  old,  and  its  value  thereafter."  Bullock 
V.  Porter,  1  "Boyce,  — ,  Tl  Atl.  W3. 


Tour  verdict  sbouM  be  for  flie  defendant 
however,  if  yon  find  (1)  that  the  fire  on  the 
plaintifTs  property  was  not  caused  by  the 
defendant  or  his  agent;  or  (2)  that  the  fire 
on  the  plaintiff's  property  was  not  caused  by 
any  negligent  act  of  the  defendant  or  his 
agent;  or  (3)  that  the  plaintiff  suffered  no 
damage  as  a  result  of  the  fire,  by  whomso- 
ever  started. 

Verdict  for  defendant. 


6ISMONDI  v.  PEOPLE'S  BY.  CO. 

(Superior  Court  of  Delaware.    New  Castle. 

Nov.  21,  19U.) 

1.  Stbebt  Railboadb  (f  112*)— Pebsoits  oir 
Track  —  Dkath  —  Chxtdber— Nkguqehcb 
—Bub  DEN  OF  Pboof. 

In  an  action  for  the  death  of  a  chUd, 
strnck  by  a  street  car,  the  burden  is  on  plain- 
tiff to  establish  that  the  child's  death  resulted 
from  the  defendant's  negligence,  as  alleged  1b 
the  declaration. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  H  227,  228;  Dec  Dig.  | 
112.«] 

2.  NEOLiaENCB  (I  119*)— DmvBBNT  Aoi»— 
Pboop. 

Where  evidence  is  offered  to  establish  dif- 
ferent acts  of  negligence  alleged  to  have  caus- 
ed the  injury  sued  for,  the  evidence  must  be 
sufficient  to  show  to  the  jury's  satisfaction  that 
one  of  such  acts  was  the  proximate  cause  of 
the  accident 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  Si  200-216;  Dec  Dig.  {  119.*] 

5.  Neoligence  ({  121*)— Pbksoicftiok— Bob- 
DEN  or  Pboof. 

Negligence  is  never  presumed  merely  from 
the  fact  that  an  accident  occurred,  but  must  b» 
proved  by  the  party  alleging  it 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  pig.  H  217-220,  22i-S28,  271;  Dec  Dig. 

4.  Neougehob  ({  6S*)— "IiraVRABLK  Acci- 
dent." 

An  accident  which  could  not  be  prevented 
by  the  exercise  of  ordinary  care  and  prudence 
is  an  "inevitable  accident"  for  which  no  re- 
covery of  damages  can  be  had. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  f{|  80,  81;   Dec  Dig.  {  63.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  4,  pp.  S571-867a] 

6.  Stbeet  Railboadb  (i  102*)— Injitbies   to 

PEDESTBIANS  —  CHILDBXN— IREVIXABUC    Ac- 

oident. 

Where  plaintiff's  decedent  a  child  of  ten- 
der years,  moved  from  a  position  of  safety  to 
a  position  of  danger  near  or  on  the  railroad 
track,  on  which  a  car  was  running,  so  suddenly 
as  to  make  it  Impossible  for  the  motorman  to 
stop  the  car  before  the  accident,  or  if  the  mo- 
torman, after  be  saw,  or  by  the  exercise  of 
ordinary  care  could  have  seen,  the  child  in  a 
position  of  danger,  did  everything  tliat  a  rea- 
sonably careful  man  would  do  under  like  cir- 
cumstances to  prevent  the  accident  the  rail- 
road company  would  not  be  liable. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  H  186,  194,  208;  Dec  Digw 
i  102.*] 

6l   StbEST    RAILSOADS    (I    81*)— PBBS0N8     Oil 

Track— Duty  of  Railboad  Company. 

A  street  railroad  company  must  see  that 
its  servants  operate  its  cars  at  a  reasonable 
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ipe«d,  that  proper  -warning  is  given  of  the  ap- 
proach of  B  car,  and  that  the  speed  is  slacken- 
ed, oT  the  car  stopped,  if  necessary,  when  dan- 
cer is  leen  or  Imown  in  time,  to  prevent  acd- 
oent. 

[E4  Note.— For  other  cases,  see  Street  Bail- 
rotdB,  Gent  Dig.  If  172-177;  Dec.  Dig.  f  81.*] 
T.  Stber  BAnBOADfl   (I  81*)— OrsBATioir— 

"Oboinast  Cabs  and  Caution." 
A  itreet  railroad  company  is  bonnd  to  op- 
Kiu  Its  property  with  "ordiimry  care  and  can- 
tion";  luch  term  being  understood  to  Import 
lU  the  care  and  cantion  which  the  particular 
drcnmstances  of  the  case  reasonably  require, 
and  anch  as  a  reasonably  careful  man  would 
eierdte  under  like  circumstances,  the  amount 
of  care  nurying  with  the  ordinary  liability  to 
daneei  and  accident  and  to  do  injury  to  others 
in  the  operation  and  use  of  the  railroad. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent.  Dig.  §{  172-177 ;  Dec.  Dig.  |  81.' 

For  other  definitions,  see  Words  and  Phras- 
es. ToL  6,  pp.  6029-6042:  toL  8,  pp.  7739, 
Tr4a] 

&  inuAL  (<  306*)— CoRnjonira  Bvidxhcb— 

Dinr  to  Reconcile. 
Where  the  evidence  ia  conflicting,  the  Jary 
itoald  reconcile   it,   if  possible,   and,  if  not, 
should  give  credence  to  that  part  which  they 
believe  most  worthy  of  belief. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dij.  is  731,  742;   Dec.  Dig.  {  806.*] 
8.  Death  (§  95*)— Daicaoe»— Children. 

In  an  action  for  the  death  of  a  child,  the 
measure  of  damages  is  the  sum  which  the  child 
Tottld  probably  have  earned  during  her  life, 
and  would  liave  saved  from  her  earnings  and 
left  as  her  estate  for  the  benefit  of  ber  next  of 
kin;  the  jury  being  governed  by  the  reasonable 
rules  governing  human  experience  in  the  ac- 
foisition  and  retention  of  property  under  the 
drcomstances  of  snch  a  life  as  that  of  the  de- 
ceased. 

(Ed.  Note.— For  other  cases,  see  Death, 
Cent  Dig.  H  108,  109, 111-116, 120;  Dec.  Dig. 
|K.»] 

Actlim  by  Ettore  Gismondl,  administrator 
of  Anina  Oiamondl,  deceased,  against  the 
People's  Railway  Company,  to  recover  dam- 
sges  for  decedent's  death,  alleged  to  have 
l>ees  caused  by  defendant's  negligence.  Ver- 
dict for  plaintiff  for  $100. 

Argued  before  BOYCB  and  RICE,  JJ. 

W.  W.  Knowles,  of  Wilmington,  for  plain- 
tiff- Robert  H.  Bichatds,  of  WlUnlngton,  for 
defendant 

HICB,  J.  (ctaaiKlng  the  Jury).  Gentlemen 
of  the  Jnry:  In  this  action  Ettore  Glsmondi, 
administrator  of  Anlna  Qlsmondl,  deceased, 
^  teekJng  to  recover  damages,  from  the  Peo- 
ple's Railway  Company,  the  defendant,  for 
(be  death  of  Anlna  Glsmondi,  which  he  al- 
Hes  to  have  been  caused  by  the  negligence 
of  the  defendant  company. 

The  negligence  of  the  defendant,  of  which 
the  pUlntiff  complains,  Is  set  forth  in  the 
three  connts  %t  the  plaintifTs  declaration. 
I'he  counts  and  the  acts  of  negligence  there- 
in alleged  are  in  part  and  in  substance: 

First  That  tbe  defendant  carelessly  and 
negligently  operated  and  ran  one  of  Its  cars 
without  ringing  a  bell,  sounding  an  alarm,  or 
^rlng  any  notloe  of  warning  of  its  approach, 


while  the  said  Anina  Glsmondi,  who  was 
then  and  there  about  two  years  old,  and  in 
the  eserclse  of  due  care,  was  lawfully  cross- 
ing tbe  track  of  the  said  defendant  as  afore- 
said, and  by  reason  of  the  premises  the  said 
Anina  Glsmondi  was  run  over  and  killed. 

Second.  That  the  defendant  carelessly  and 
negligently  oi>erated  and  ran  one  of  its  cars 
at  an  imreasonable,  dangerons,  and  excessi^ 
rate  of  speed  so  as  to  be  unable  to  check  its 
car,  or  have  the  same  under  proper  control 
and  management,  while  the  said  Anlna  Gls- 
mondi, who  was  then  and  there  about  two 
years  old  and  In  tbe  exercise  of  due  care, 
was  at  the  time  and  place  lawfully  crossing 
the  track  of  the  said  defendant,  and  by  rea- 
son of  such  negligence  on  the  part  of  the 
defendant  the  said  Anlna  Glsmondi  was  run 
oyer  and  killed. 
*And  tbe  third  count  Is  in  substance  tbe 
same  as  the  other  two  with  the  exception 
that  the  negligence  complained  of  is  that 
tbe  defendant,  at  the  time  and  place  describ- 
ed in  the  declaration,  "carelessly  and  negli- 
gently propelled  and  ran  one  of  Its  cars  at  a 
high  and  dangerous  rate  of  speed  without 
slowing  up  or  slacking  the  speed  of  said  car, 
or  without  attempting  to  slow  up  or  slacken 
tbe  speed  of  said  car,"  and  that  by  reason 
thereof  tbe  said  Anlna  Glsmondi  was  then 
and  there  killed. 

And  in  each  of  said  counts  it  Is  alleged 
that  the  accident  complained  of  happened 
on  the  31st  day  of  August,  in  the  year  1910, 
on  West  Sixth  street  at  or  near  its  inter- 
section with  Scott  street,  in  this  dty,  and 
that  tbe  People's  Railway  Company,  the  de- 
fendant, was  at  that  time,  and  still  is,  en- 
gaged in  operating  certain  lines  of  street 
railway  In  the  city  of  Wilmington,  county  of 
New  Castle  and  state  of  Delaware. 

It  is  admitted  that  the  People's  Railway 
Company,  the  defendant,  was  operating  the 
car  at  the  time  and  place  in  question,  and 
that  Anina  Glsmondi  was  struck  and  killed 
by  the  car. 

The  plaintiff  claims  that  about  8  o'clock  on 
the  afternoon  of  August  31,  1010,  the  de- 
cedent, a  two  year  old  child,  was  struck, 
knocked  down,  run  over  and  killed  by  a 
railway  car  operated  by  tbe  defendant  com- 
pany; that  the  child  while  in  tbe  act  of 
crossing  tbe  track  of  tbe  defendant,  at  a 
place  opposite  ber  late  home  at  No.  1802 
West  Sixth  street,  which  is  situate  between 
Scott  and  Lincoln  streets,  had  stopped  about 
half  way  between  tbe  rails  and  was  stoop- 
ing over  picking  up  something  from  the 
ground ;  that  the  car  in  question,  while  pro- 
ceeding in  a  westerly  direction,  had  reached 
or  was  passing  over  Scott  street  on  the  down 
grade  from  Du  Pont  street  to  Lincoln  street ; 
that  it  approached,  reached,  and  crossed  over 
Scott  street  without  giving  a  warning  of  its 
approach  at  a  very  high  rate  of  speed,  esti- 
mated between  16  and  22  miles  an  hour ;  and 
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that  It  bad  continned  In  a  westerly  direction 
towards  Lincoln  street,  witbout  any  attempt 
to  slow  or  slacken  its  speed,  and  bad  pro- 
ceeded some  distance,  when  the  fender  of  the 
car  struck  and  knocked  the  child  down,  the 
wheels  of  the  car  on  the  southerly  rail  pass- 
ing over  her  body,  the  car  after  the  accident 
going  between  50  and  80  feet  before  it  was 
flopped. 

The  defendant  contends  that  the  car  in 
question  was  going  westerly,  at  a  moderate 
rate  of  speed;  that  as  it  approached  Scott 
street,  the  bell  of  the  car  was  rung,  as  a 
warning,  and  as  it  passed  oyer  Scott  street 
the  speed  of  the  car  was  slackened  to  from 
4  to  6  miles  an  hour;  that  when  the  car 
was  passing  Scott  street  Anlna  Gismondl, 
the  deceased,  was  standing  in  the  street  near 
the  southerly  cart>;  tliat  the  car  proceeded 
with  a  clear  track  ahead,  but  as  the  car  at>- 
proacbed  and  was  very  near  a  point  opposite 
to  where  the  child  was  standing,  she  sudden- 
ly started  to  run  diagonally  across  the  street, 
in  the  same  direction  as  the  car  was  going, 
and  ran  into  the  running  board  of  the  car, 
and  was  knocked  down,  and  rolled  under  the 
wheels  on  the  southerly  side  of  the  car ;  that 
the  car  passed  over  the  child,  and  it  was 
stopped  from  8  to  25  feet  beyond  where  the 
accident  happened;  and  it  further  contends 
that  from  the  time  the  child  started  to  run 
across  the  street,  until  it  ran  into  the  car, 
the  time  was  so  short  that  it  was  impossible 
for  the  car  to  be  stopped  before  the  accident 
happened.  In  other  words  and  in  short,  the 
defendant  contends  that  It  was  an  unavoid- 
able accident,  and  that  the  defendant  is  not 
guilty  of  the  negligence  charged  by  the  plain- 
tiff. 

[1]  This  action  Is  based  upon  the  negli- 
gence of  the  defendant  company.  In  order 
to  recover,  the  burden  is  upon  the  plaintiff 
to  show  to  your  satisfaction  that  the  death 
of  his  intestate  resulted  from  the  negligence 
of  the  defendant  company,  as  alleged  In  the 
declaration.  Helnel  v.  People's  By.  Co.,  6 
Pennewlll,  431,  67  Atl.  178. 

[2]  The  only  negligence  alleged  in  the  dec- 
laration is  that  the  defendant  failed  to  give 
timely  and  suitable  warning  of  the  approach 
of  its  car,  that  it  operated  its  car  at  an  ex- 
cessive rate  of  speed,  and  that  it  failed  to 
slacken  the  speed  of  its  car  before  the  acci- 
dent. For  the  plaintiff  to  recover  in  this  ac- 
tion it  must  be  shown  to  your  satisfaction 
that  some  one  or  more  of  the  above  men- 
tioned acts  of  negligence  were  committed  by 
the  defendant  at  the  time  of  the  accident, 
and  that  the  accident  was  proximately  at- 
tributable thereto. 

[3]  Negligence  is  never  presumed  merely 
from  the  fact  that  an  accident  occurred;  it 
must  be  proved  by  the  party  alleging  it 

[4]  Any  accident  which  could  not  be  pre- 
vented by  the  exercise  of  ordinary  care  and 
prudence  is  what  is  called  an  inevitable  ac- 
cident, and  recovery  for  damages  resulting 
therefrom  cannot  be  had. 


[i]  If  the  jury  should  believe  from  the  evi- 
dence that  the  plaintiff's  intestate  moreil 
from  a  position  of  safety,  to  a  position  o( 
danger  near  or  upon  the  track  of  the  rail- 
way on  which  the  car  was  running,  so  sud- 
denly as  to  make  it  Impossible  for  the  motor- 
man  to  stop  the  car  before  the  accident,  the 
defendant  cannot  be  held  liable  for  the  In- 
jury resulting  from  the  accident;  so  if  the 
motorman  after  he  saw,  or  by  the  exercise 
of  reasonable  care  could  have  seen,  the  child 
in  a  position  of  danger,  did  everything  tliat 
a  reasonably  careful  and  prudent  man  would 
do  under  like  circumstances  to  prevent  the 
accident,  the  defendant  would  not  be  liable. 
Helnel  v.  People's  By.  Co.,  6  Pennewlll,  428. 
67  Atl.  178. 

[6]  It  is  the  duty  of  the  defendant  to  see 
that  its  servants  operate  its  cars  at  a  rea- 
sonable rate  of  speed,  that  proper  warning 
be  given  of  the  approach  of  the  car,  and  tbat 
they  slacken  the. speed  of  the  car  (or  stop  it 
if  necessary)  when  danger  is  Imminent  and 
could,  by  the  exercise  of  reasonable  care,  be 
seen  or  known  in  time  to  prevent  accident, 
and  if  you  believe  that  the  defendant  aa  al- 
leged by  the  plaintiff,  failed  in  one  or  more 
of  the  above  duties  and  the  accident  com- 
plained of  happened  as  a  result  of  such  fail- 
ure, your  verdict  should  be  for  thfe  plaintiff. 
Di  Prisco  V.  W,  C.  By.,  4  PennewUl,  627,  57 
Atl.  906. 

[7]  A  railway  company  is  bound  under  the 
law  to  operate  and  manage  its  road  and 
property  with  ordinary  care  'and  caution. 
But  the  term  "ordinary  care  and  caution" 
must  be  understood  to  impart  all  the  care 
and  caution  which  the  peculiar  circumstances 
of  the  case,  reasonably  require,  and  sncb  as 
a  reasonably  prudent  and  careful  man  would 
exercise  under  like  circumstances.  The  care 
and  prudoice  required  will  be  tucreased  or 
diminished  according  as  the  ordinary  liabili- 
ty to  danger  and  accident,  and  to  do  injury 
to  others,  is  Increased  or  diminished  in  the 
operation  and  use  of  the  railway.  Neal's 
Adm'r  V.  W.  &  N.  0.  E.  By.,  3  Pennewlll, 
467,  63  AU.  338. 

[I]  The  evidence  in  this  case  is  conflicting 
and  it  is  your  duty  to  reconcile  it  if  you  can. 
but  if  yon  cannot  reconcile  it,  70u  should 
give  credence  to  that  part  wUch  you  believe 
most  worthy  of  belief,  and  reject  that  part 
which  you  believe  to  be  unworthy. 

•It  is  your  duty  to  find  a  verdict  for  tbat 
party  on  whose  side  the  evidence  preponder- 
ates, and  by  a  preponderance  of  evidence,  is 
meant  the  weight  and  value  of  the  evidence, 
and  not  merely  the  number  of  witnesses 
called. 

[I]  If  your  verdict  should  be  for  the  plain- 
tiff, the  measure  of  damages  In  this  case  Is 
the  sum  which  the  Jury  may  believe  from 
the  evidence  the  deceased  would  probably 
have  earned  during  her  life,  and  would  have 
saved  from  her  earnings  and  left  as  her  es- 
tate, and  which  would  have  gone  to  her  next 


Digitized  by  CjOOQIC 


OaL) 


WILLIAMSON  T.  McMOKAaLB 


139 


ot  Un.  In  determining  tbla  sam,.  tbe  Jury 
should  be  governed  by  tbe  reasonable  rules 
governing  human  experience  In  tbe  acqulsl- 
lioD  and  retention  of  property  under  tbe  dr- 
fnmstances  and  environments  surrounding 
such  a  life  as  was  that  of  the  deceased. 
Xeal's  Adm'r  y.  Railway  Co.,  8  Pennewlll, 
4B7,  53  Atl.  338;  Tully's  Adm'r  ▼.  BaUroad 
Co.,  3  Pennewlll,  455,  50  AtL  95. 

Verdict  for  plaintiff  for  |100. 


WUXIA&ISON  et  al.  t.  McMONAOLB. 
(Court  of  Chancery  of  Delaware.     New  Gas- 
Ue.    AprU  24,  1912.) 

1.  Easeuentb   (S  68*)— Obstbuction. 

Where  one's  legal  title  to  land  .is  subject 
to  an  easement  of  passage  to  a  certain  width, 
he  could  not  erect  a  gate  so  as  to  materially 
narrow  such  width. 

[Ed.  Note. — ^FoT  other  cases,  see  Easements, 
Cent  Dig.  K  121-127;    Dec.  Dig.  f  Ba«] 

2.  Kabskxnts   (i  68*)— OBSTBtrcnoiT. 

Where  one's  title  to  land  is  subject  to  an 
easement  of  passage  to  a  certain  height,  he 
cannot,  by  the  erection  of  a  wind-break,  so 
decrease  the  height  that  it  is  not  sufficient 
and  reasonable  for  the  passageway. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent.  Dig.  {|  121-127;   Dec,  Dig.  i  68.»] 

3.  iRjuRcnoR    (t    188*)— Pbbixminabt   Is- 
JUKcnoR— Scope. 

While  a  prelioUDaiy  injunction  is  not  or- 
dinarily mandatory,  and  should  be  so  framed 
as  only  to  preserve  the  statos  qno  pending  the 
final  decision,  it  will  require  the  removal  of 
an  obstruction  which  effectuates  the  very  in- 
jar7  to  be  ultimately  remedied. 

[EM.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  f  302;    Dec  Dig.  |  l33.*] 

4.  iRXOTfcnoN  (§  134*)— Right  of  Pbeliui- 
habt  iKj-DKcnoN. 

nie  right  of  a  complainant  seeking  a  pre- 
liffluiary  injunction  should  be  so  clear  that  the 
denial  of  tbe  right  must  be  captious  and  un- 
conscionable. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  f  303;    Dec.  Dig.  |  134.*] 

Bill  by  Lewis  S.  Williamson  and  another 
against  Francis  McMonagle  to  enjoin  contin- 
uance of  an  obstruction  of  an  alley.  Prelim- 
inary Injunction  granted. 

The  bill  was  filed  to  restrain  the  obstruc- 
tion of  tbe  right  of  way  and  easement  of  the 
complainants  in  and  through  an  alleyway 
over  land  of  the  defendant  by  a  gate  erected 
in  said  alleyway.  The  case  was  heard  on 
>>U1,  affidavits  and  exhibits  at  the  return  of 
a  rule  to  show  cause  why  a  preliminary  in- 
joDction  should  not  be  granted. 

Ward,  Gray  &  Neary,  for  complainants. 
Caleb  EL  Barchenal,  for  defendant 

THE  CHANCELLOR.  The  Mills  to  enjoin 
tbe  continuance  of  an  obstruction  of  an  alley, 
to  the  use  of  which  the  complainants  are  en- 
titled over  land  of  the  defendant,  in  com- 
nion  wltb  tbe  defendant.  A  predecessor  in 
title  of  tbe  complainant  conveyed  the  bed  of 
tbe  alley  to  the  predecessor  in  title  of  the  de- 


fendant, with  tbe  prlvll^e  to  build  above 
the  alley,  subject  to  the  "full,  free  and  undis- 
turbed use  and  privilege  for  the  said  Joseph 
Smith  [under  whom  the  complainants  are 
entitled],  his  heirs  and  assigns,  to  have  and 
enjoy  in  the  said  passage  or  alley  in  common 
with  the  said  WUliam  Smith  [under  whom 
the  defendant  is  entitled]  his  heirs  and  as- 
signs forever."  The  alley  has  been  in  contin- 
uous use  for  over  one  hundred  years,  and 
from  the  affidavits  submitted  on  tbe  hearing 
of  the  motion  for  a  preliminary  injunction 
it  appeared  to  be  undisputed  that  for  at 
least  thirty  years  tbe  alley,  four  feet  wide 
and  twelve  feet  high  (part  of  It  having  been 
built  over  as  allowed  by  the  deed),  was  so 
maintained  unobstructed  and  used  by  tbe 
adjoining  owners  in  common.  Indeed,  there 
is  no  evidence  that  it  had  been  other  than  as 
it  was  at  the  time  the  obstruction  was  erect- 
ed by  the  defendant  Shortly  before  the  bill 
was  filed  the  defendant  erected  near  one  end 
a  board  obstruction  filling  tbe  whole  end  of 
the  alley  from  the  bottom  to  tbe  top  and 
from  side  to  side,  put  a  door  in  It  about  two 
and  one-half  feet  wide  and  six  feet  high  and 
locked  tbe  door,  denying  to  the  tenant  of  the 
complainants'  property  use  of  the  alley  for 
several  days.  Upon  threats  of  law  suit  the 
defendant  unlocked  the  door  and  the  tenant 
has  had  ingress  and  egress  by  the  alley 
through  the  door,  but  tbe  obstruction  re- 
mains. Until  the  obstruction  complained  of 
was  built  there  never  bad  been  a  gate  in  tbe 
alley. 

[1]  It  Is  clear,  then,  that  the  defendant 
has  the  legal  title  to  tbe  bed  of  tbe  alley, 
subject  to  the  full  use  of  the  whole  of  the 
four  feet  in  width  as  an  alley  or  passageway. 
It  is  equally  clear  that  the  structure  erected 
in  the  passageway  narrows  the  width  per- 
ceptibly and  substantially  and  requires  the 
users  of  the  passageway  to  go  throtigh  a  nar- 
row gate  or  door.  This  is  so -clearly  a  vio- 
lation of  the  established  and  tindlsputed 
rights  of  the  complainants  that  beyond  ques- 
tion tbe  complainant  will  ultimately  obtain 
the  relief  sought,  a  removal  of  the  obstruc- 
tion. 

Without  passing  on  tbe  question  whether 
or  not  the  defendant  has  a  right  to  main- 
tain a  gate,  it  is  certainly  clear  that  be  has 
no  right  to  maintain  the  gate  which  be  has 
erected,  because  it  materially  narrows  tbe 
width  of  the  passageway.  Speaking  general- 
ly, tbe  servient  estate  is  not  burdened  with 
more  than  is  necessary  for  the  reasonable 
and  proper  use  of  the  right  of  way  acquired 
by  the  owner  of  the  dominant  estate.  S 
Kent  Com.  418,  420. 

"What  is  necessary  for  such  reasonable 
and  proper  enjoyment  of  the  way  granted, 
and  tbe  limitations  thereby  imposed  on  the 
use  of  the  land  by  the  proprietor,  depends 
upon  the  terms  of  the  grant,  the  purposes  for 
which  it  was  made,  the  nature  and  situation 
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of  the  property  sabjeet  to  the  easement  and 
the  manner  In  which  It  has  been  used  and  oc- 
cupied." Baker  t.  Frlck,  45  Md.  837,  341, 
24  Am.  Bep.  606. 

This  case  related  to  gates  erected  across 
ft  right  of  way,  and  It  was  considered  a 
question  for  the  Jury  to  decide  tn  that  case, 
the  language  of  the  grant  not  being  snch  as 
to  clearly  exclude  the  use  of  a  gate.  See, 
also.  Maxwell  t.  McAtee,  9  B.  Mon.  (Ky.)  21, 
48  Am.  Dec.  400,  and  other  cases  cited. 

[2]  The  defendant  urges,  however,  that  he 
had  a  right  to  obstruct  the  passageway  by 
erecting  overhead  a  wind-break  to  prevent 
the  rushing  of  wind  through  the  alley,  and 
held  that  If  the  complainants  had  four  feet 
dear  In  width  and  six  feet  In  height.  It  was 
all  that  they  were  entitled  to  have.  Inasmuch 
as  the  right  was  to  a  use  of  the  passageway 
as  a  foot  passage.  But  It  is  uncontroverted 
that  since  the  alley  was  covered  in  part  by 
the  erection  of  the  building  on  the  defend- 
ant's land,  many  years  have  passed  with  no 
change  in  the  height  of  the  way.  This  is 
evidence  to  show  the  extent  and  character  of 
the  right  of  the  owner  of  the  dominant  ten- 
ant and  also  to  show  that  to  decrease  the 
height  of  the  passageway  by  erecting  across 
the  alley  an  over  head  wind-break  would  be 
an  invasion  of  the  rights  of  the  complainant 
to  ft  passageway  four  feet  wide  and  twelve 
feet  high.  In  the  absence  of  some  evidence, 
or  other  circumstance  than  has  been  pro- 
duced, or  pointed  out,  the  Chancellor  is  un- 
able to  say  that  six  feet  is  sufficient  and 
reasonable  height  for  the  passageway. 
Therefore  It  must  be  held  that  the  over  head 
part  of  the  structure  was  erected  In  viola- 
tion of  the  rights  of  the  complainants. 

[S]  The  complainants  ask  that  the  injunc- 
tion to  be  granted  pendente  lite,  even  on  the 
hearing  on  ex  parte  affidavits,  should  be  man- 
datory, and  should  require  the  defendant  to 
remove  the  whole  obstruction.  Preliminary 
injunctions  should  not  generally  be  manda- 
tory, and  should  be  so  framed  as  to  do  no 
more  than  preserve  the  status  quo  pending 
the  decision  of  the  cause  at  the  final  hearing 
on  proofs  taken.  This  subject-matter  was 
80  fully  considered  recently  by  Chancellor 
Nicholson  in  Tebo  et  al.  v.  Hazel  et  aL,  74 
Atl.  841,  that  it  Is  not  necessary  to  do  so 
here.  The  Chancellor  in  his  opinion  quoted 
the  language  of  Chancellor  Zabriskie  In  the 
case  of  Rogers,  etc..  Works  v.  Erie  B.  R.  Co., 
20  N.  J.  Eq.  370,  to  the  effect  that  a  recog- 
nized exception  to  the  general  rule  exists 
where  an  easement  Is  obstructed ;  for  there 
the  maintenance  of  the  structure  prevents 
the  enjoyment  of  the  right,  and  its  removal 
Is  ordered  as  part  of  the  means  of  restrain- 
ing the  defendant  from  Interfering  with  the 
enjoymoit  of  the  right  An  obstruction 
whidi  effects  the  very  injury  which  will  ul- 
timately be  remedied  should  be  ronoved  by 
a  preliminary  injunction.    Black  v.  Good  In- 


tent, fttc,  81  lift.  Ann.  407.  Indeed,  the  priu 
dple  is  recognized  in  other  cases  cited  by 
Chancellor  Nicholson  in  the  case  above  refer- 
red to,  and  seems  sound. 

[4]  There  is  the  further  recognised  limita- 
tion on  the  use  of  ft  preliminary  injunction, 
that  the  right  of  the  complainant  should  be 
"so  clear  that  the  denial  of  the  right  mast 
be  either  captious  or  unconscionable."  West 
Side,  etc.,  Co.  v.  Consolidated  Subway,  etc., 
87  App.  Dlv.  650,  551,  84  N.  Y.  Supp.  1052, 
1053.  Indeed,  the  complainants'  counsel  calls 
attention  to  a  cause  in  this  court  In  this 
county  (Fitspatrick  v.  Beggs,  Oby.  Becord 
L,  vol.  2,  p.  481,  and  Chy.  Becord  M.  voL  %. 
p.  86,  etc.),  wherein  such  a  writ  was  award- 
ed to  remove  an  obstruction  to  an  alley 
pendente,  lite. 

In  the  case  now  before  this  Court  it  seems, 
clear  that  the  complainants  are  now  enti- 
tled to  an  order  In  effect  requiring  the  re- 
moval of  the  whole  of  the  structure  erected 
In  the  covered  part  of  the  alley,  even  though 
It  be  a  mandatory  preliminary  injunction, 
because  they  have  shown  a  clear  right,  un- 
disputed by  any  contrary  evidence^  to  an  al- 
ley at  least  four  feet  wide  and  where  now 
covered  by  the  building,  twelve  feet  high, 
and  this  clear  right  the  structure  violates. 
The  defendant  effects  an  interference  with 
the  rights  of  the  complainants  by  continuing 
the  structure  erected  by  him  and  should, 
even  in  limine  and  pendente  lite,  be  required 
to  remove  it  When  this  has  been  done  the 
parties  can  have  their  respective  rights  de- 
termined without  either  being  oppressed  or 
injured.  A  bond  with  surety  will  be  required 
of  the  complainants,  and  if  the  defendant 
eventually  establishes  his  right  to  obstruct 
the  alley  by  his  wind-break  he  will  have  a 
way  to  obtain  reimbursement  for  his  losses 
in  removing  the  obstruction. 

Let  an  order  be  entered  accordingly. 


JBSSTJP  ▼.  STATB. 

(Conrt  of  Appeals  of  Maryland.    Tan.  O. 
1012.) 

1.  Obdorai,  Law   ({  606*)— TftiAir-MoTioif 
TO   Stbixk  EvinEROB. 

A  motion  to  strike  oat  all  the  evidence 
as  insufficient  to  establish  a  case  against  ac- 
cased  was  properly  denied,  where  any  part 
of  it  wag  admissible. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  \%  1639-1644;  Dec.  Dig.  S 
696.*] 

2.  Criminai,    Law    ({    606*)— Monow     to 
Strike— Demttbbeb  to  Bvidenck. 

A  motion  to  strike  the  whole  evidence  on 
the  part  of  the  state  in  a  prosecution  tried 
by  the  court  was  in  effect  a  demurrer  to  the 
evidence,  and  an  attempt  to  obtain  from  the 
court  an  instruction  as  to  the  legal  effect  of 
the  evidence  to  sustain  a  verdict  tor  the  tra- 
verser, which  is  not  allowable  in  a  criminal 
case. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,   Cent  Dig.  if  1639-1644;    Dec   EHg.    § 
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I,  CimaiTAi.  Law  (i  696*)— ^hiAir-JuDO- 
MEKT— Motion  to  Stbikx  Etidxncx. 
Where,  in  a  prosecution  for  selling  Uqnor 
Olegally,  tried  by  the  court  without  a  jury, 
defendant  moTed  to  strike  ont  all  the  state's 
cTidence,  part  of  which  waa  admissible,  on 
the  fround  that  all  the  evidence  was  not  le- 
gally sufficient  or  admissible  to  prove  or  tend 
to  prove  defendant's   guilt,   the  court  having 

groperly    overruled    such    motion    aad    made 
Ddings  against  accused,  judgment  of  convic- 
tion  was  properly  rendered  thereon. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  163»-1644;  Dec.  Dig.  I 
696.»] 

Appeal  from  Circuit  Court,  Anne  Arundel 
County;  Jas.  R.  Brashears,  Judge. 

Elizabeth  B.  Jessup  was  convicted  of  sell- 
ing liquor  Illegally,  and  Bhe  appeals.  Af- 
firmed. 

Argued  before  BOXD,  O.  J.,  and  BRIS- 
COE, PEARCE,  BURKE,  THOMAS,  PATTI- 
80N,  URNER,  and  STOOKBRIDOB,  JJ. 

Robert  Moes  and  Daniel  R.  Randall,  for 
appellant.  Isaac  Lobe  Straus,  Atty.  Gen., 
tortbe  State. 


BRISCOE,  X  These  three  cases  were  ar- 
gued together,  and,  as  they  present  the  same 
questions,  they  wUl  be  considered  and  dis- 
posed of  by  this  court  in  one  opinion.  The 
^luestions  are  presented  by  a  single  excep- 
tion, and  that  is  to  the  ruling  of  the  court, 
at  the  close  of  the  state's  testimony.  In  re- 
fusing, upon  motion  of  the  traverser,  to 
tttike  out  all  the  evidence  upon  the  part  of 
the  state,  which  had  been  admitted,  subject 
t»  exception. 

The  case  was  tried  before  the  court  sitting 
as  a  Jury,  and  It  appears  from  the  record 
that,  after  the  first  witness  was  sworn  on 
the  part  of  the  state,  the  traverser  object- 
ed to  Ills  testimony  as  to  the  sale  of  the  liq- 
uor to  him  at  Carvel  Hall  Hotel,  unless  it 
was  followed  up  by  testimony  legally  suf- 
ficient to  prove  that  the  defendant  was  prima 
facie  g^nilty  of  ^he  offense  charged  in  the 
Indictment.  Th6  court  bad  admitted  all  the 
evidence  set  out  to  the  record,  subject  to 
exception,  with  leave  to  the  defendant  at  the 
dose  ot  the  state's  case  to  move  to  strike  out 
the  whole  or  any  part  of  it 

At  tbe  close  of  the  state's  case,  the  tra- 
verser submitted  the  following  motion,  as 
stated  In  the  exception:  "Tbe  defendant 
moves  the  court  to  strike  out  all  the  evidence 
of  all  of  the  state's  witnesses,  the  said  evi- 
dence baving  been  admitted  subject  to  ex- 
ception, and  all  of  the  said  evidence  of  all 
of  tbe  witneaaes  not  being  legally  sufficient 
or  admissible  to  prove  or  tend  to  prove  that 
the  defendant  was  guilty  of  the  ofCense  of 
BdllnK  or  giving  away  whisky  and  wine  to 
Aaron  S.  Merrill  on  December  24,  1910,  at 
Carvel  Hall  Hotel,  city,  county,  and  state 
aforesaid."  This  motion  was  overruled  by 
the  court  below,  and  the  traverser,  declining 
to  offer  further  evidence,  was  then  convict- 


ed, upon  the  Issue  Joined  upon  tbe  plea  of 
not  guilty,  and  sentenced  to  jwy  a  fine  of 
(60  and  costs;  and  from  this  Judgment  she 
has  api)ealed. 

The  testimony,  which  the  traverser's  mo- 
tion sought  to  strike  out,  was  all  of  the  evi- 
dence ottered  by  the  state,  and  was  as  fol- 
lows: 

Aaron  8.  Merrill  testified  that  be  purchas- 
ed at  Carvel  Hall  Hotel,  Annapolis,  Md.,  on 
the  24th  day  of  Decemt>er,  1910,  whisky  and 
wine,  and  that  it  was  delivered  to  him  in  a 
little  room  off  from  the  bar  by  one  of  the 
hotel  waiters,  and  he  paid  for  the  same, 
and  at  the  time  he  purchased  and  paid  for 
said  whisky  and  wine  he  was  a  minor  under 
the  age  of  21  years,  and  a  midshipman  at- 
tached to  the  United  States  Naval  Academy, 
and  that  he  was  not  a  student  of  St  John's 
College.  The  witness  testified  on  cross-ex- 
amination that  at  the  time  he  purchased 
the  liquor  he  did  not  see  Miss  Elizabeth  B. 
Jessup  in  that  part  of  the  hotel,  and  had 
never  seen  her  at  any  time  In  that  part  of 
the  hotel  adjacent  to  the  bar. 

William  J.  Seeley  testified  that  Miss  Eliz- 
abeth B.  Jessup  was  the  manager  of  Carvel 
Hall  Hotel,  Annapolis,  Md.,  on  the  24th  day 
of  September,  in  the  year  1910,  and  that  as 
said  manager  she  had  the  right  to  employ 
and  discharge  waiters  and  bell  boys  and 
minor  help;  that  she  employed  him  as  chief 
clerk,  upon  recommendation  of  A.  H.  Mc- 
Cartly;  that  as  such  manager  she  paid  all 
bills  contracted  In  and  about  the  manage- 
ment of  the  hotel,  drawing  checks  for  same 
on  a  fund  in  bank  in  the  name  of  the  Oarvel 
Hall  Hotel  Company,  and  signing  check: 
"Carvel  Hall  Hotel  Company,  E.  B.  Jessup, 
Manager."  On  cross-examination  the  witness 
testified  that  Miss  Elizabeth  Jessup  received 
a  regular  monthly  salary,  the  same  as  he  did, 
be  being  chief  clerk  of  Uie  hotel,  and  that  she 
did  not  have  the  right  to  discharge  him,  and 
did  not  have  the  right  to  employ  or  discharge 
the  barkeeper,  who  also  received  a  monthly 
salary,  and  that  their  salaries  were  paid 
them  by  the  Security  Land  Company,  a  body 
corporate  incorporated  under  the  laws  of  the 
state  of  New  Jersey,  of  which  A.  H.  McCart- 
ly  was  manager,  and  that  said  company  con- 
ducted the  hotel,  and  all  the  liquor  In  the 
hotel  for  sale  was  kept  at  the  bar. 

The  state  further  proved  that  the  applica- 
tion of  the  Security  Land  Company  to  tbe 
mayor,  counselor,  and  aldermen  of  the  dty 
of  Annapolis  for  a  liquor  license  was  signed 
by  Elizabeth  B.  Jessup,  Agent  It  was  ad- 
mitted in  the  case  that  the  Security  Land 
Company  was  a  nonresident  corporation  of 
the  state  of  Maryland,  but  licensed  to  do 
business  in  this  state,  certifying  to  Secretary 
of  State  of  Maryland  that  Its  sole  business 
in  the  state  of  Maryland  was  the  renting  and 
collecting  rents  from  property  known  as  Car- 
vel Hall  Hotel  Company,  and  that  Daniel  R. 
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Randall  was  Its  agent  on  whom  process  could 
be  served,  and  tbat  all  Its  directors  and  of- 
ficers were  nonresidents  of  tbe  state  of 
Maryland. 

We  have  thus  set  out  tbe  evidence  at 
lengtb,  because  the  mlinK  of  the  court,  em- 
braced in  the  exception,  upon  the  motion  to 
strike  it  out,  presents  the  only  legal  question 
to  be  reviewed  by  ns,  as  we  do  not  under- 
stand that  the  correctness  of  the  court's  rul- 
ing upon  the  demurrer  to  the  indictment  is 
pressed,  on  this  appeal.  It  is  clear,  we  think, 
that  the  motion  to  strike  out,  as  submitted 
to  the  court  and  set  out  in  the  bill  of  excep- 
tion, Is  entirely  too  broad  and  general,  and 
was  properly  overruled  by  the  court  for  two 
reasons: 

[1]  Tbe  law  is  well  settled  that  if  the  ob- 
jection Is  a  general  one  to  all  and  each  and 
every  part  of  the  evidence,  and  if  any  part 
of  it  is  admissible,  the  court  will  overrule 
the  objection.  Mr.  Wigmore,  in  his  work  on 
Evidence  (1  Wig.  |  18,  p.  57),  states  the  rule 
as  follows:  "The"  cardinal  principle  is  that 
a  general  objection.  If  overruled,  cannot 
avaU."  In  Pegg  v.  Warford,  7  Md.  582,  this 
court  said:  "A  general  objection  to  testi- 
mony which  is  per  se  applicable  to  the  case 
for  any  purpose  will  not  be  sustained, 
though  inapplicable  for  other  purposes,  and 
such  general  objection  would  leave  the  tes- 
timony to  go  to  the  jury  as  if  no  objection 
had  been  made  at  all.  In  other  words,  it 
would  be  virtually  an  offer  generally  of  com- 
petent testimony."  Budd  v.  Brooke,  3  Gill 
220,  43  Am.  Dec.  321 ;  Morrison  v.  Whiteside, 
17  Md.  458,  79  Am.  Dec.  661;  Levy  v.  Taylor, 
24  Md.  282;  Burgoon  v.  Btxler,  55  Md.  384, 
39  Am.  Rep.  417;  Luery  v.  State,  116  Md.  284, 
81  Atl.  681.  In  Carroll  v.  Granite  Mfg.  Co., 
11  Md.  399,  the  court  used  this  language: 
"After  evidence  has  been  admitted,  and  an 
application  is  made  to  the  court  to  exclude 
it,  then  the  onus  rests  upon  the  party  making 
the  application  to  confine  his  objection  to 
that  portion  of  the  evidence  which  is  illegal. 
And  the  same  rule  applies  when  an  offer  is 
made  of  a  mass  of  evidence,  complex  in  its 
character,  and  the  whole  of  it  is  objected  to. 
In  such  case,  if  any  part  of  it  be  admissible. 
It  is  error  to  exclude  the  whole." 

In  the  case  at  bar  the  reason  for  the  ex- 
clusion of  the  evidence  stated  in  the  excep- 
tion is  "that  all  of  the  said  evidence  of  all 
of  tbe  witnesses  not  being  legally  sufficient 
or  admissible  to  prove  or  tend  to  prove  that 
the  defendant  wns  guilty,"  etc.  This  objec- 
tion it  will  be  seen,  Is  too  general,  and  re- 
lated to  all  the  evidence  offered  on  the  part 
of  the  state,  and  did  not  point  out  specifical- 
ly the  inadmissible  parts  of  the  evidence,  or 
state  in  what  way  it  had  no  legal  applica- 
tion to  the  case.  Some  of  the  evidence  ob- 
jected to  was  obviously  admissible,  tending 
to  prove  the  charge  set  out  Jn  the  indict- 
ment; and  for  the  reasons  stated  and  upon 


the  authorities  cited  the  court  committed  no 
error  In  overruling  the  motion  to  strike  it 
out,  in  the  form  it  was  submitted. 

[2]  But,  apart  from  this,  the  motion  to 
strike  out  the  whole  evidence  on  the  part  of 
the  state  was  in  the  nature  of  and  in  legal 
effect  a  demurrer  to  the  evidence,  and  an  at- 
tempt to  obtain  from  the  court  an  instruc- 
tion as  to  the  legal  effect  and  legal  sufficien- 
cy of  the  evidence  to  sustain  a  verdict  for 
the  traverser.    In  Dick  v.  State,  107  Md.  17, 
68  Atl.  286,  576,  the  court  said,  upon  a  re- 
view of  tbe  oases  in  this  state  upon  tbe  sub- 
ject:   "It  is  well  settled  that  this  cannot  be 
done  in  Maryland,  where  the  jury  In  crim- 
inal cases  are  the  judges  of  the  law  and  the 
legal  effect  and  legal  sufficiency  of  the  evi- 
dence and  the  court  only  determines  the  ad- 
missibility of  the  evidence."    In  the  case  at 
bar  the  precise  language  of  a  part  of  the 
motion  to  strike  out  the  evidence  is  "tbat 
all  the  evidence  of  all  of  the  witnesses  le- 
gally sufficient  to  prove  or  tend  to  prove  the 
guilt  of  the  traverser,"  and  as  tbe  jury  In 
this  state  are  the  judges  of  both  the  law  and 
the  evidence,  and  unless  there  is  error  in 
the  rulings  of  the  court,  their  finding  must 
stand.    In  Bldgely  v.  State,  75  Md.  512,  23 
AU.  1099,  It  was  said:     "No  court  in  this 
state,  whatever  may  be  the  rule  elsewhere, 
can  be  required  by  counsel  or  jury  in  crim- 
inal cases  to  give  instructions,  either  upon 
the  law  of  the  crime  or  on  the  legal  effect  of 
the  evidence."    Tbe  rale  here  stated  la  sus- 
tained and  approved  by  a  number  of  recent 
cases  in  this  court.     Lanasa  v.  State,   109 
Md.  602,  71  Atl.  1058;  Dick  v.  State,  107  Md. 
17,  68  AU.  286,  576;    Garland  v.  State,  112 
Md.  100,  75  Atl.  631,  21  Ann.  Cas.  28;  Luery 
v.  State,  116  Md.  284,  81  Atl.  681;  Esterline 
T.  State,  106  Md.  630,  66  AU.  269.    The  law 
applicable  to  tbe  facts  of  a  case  of   this 
character  has  be«i  settled  by  an  unbroken 
current  of  authorities  in  this  state  and  else- 
where, which  will  be  found  clearly  and  fully 
stated  in  the  cases  cited  by  the  learned  At- 
torney General  of  the  state,  upon  his  brief 
filed  in  tbe  case,  and  are  as  follows:    Carroll 
v.  State,  63  Md.  651,  3  Atl.  29;   Peterson  v. 
State,  83  Md.  194,  34  AU.  834;    Lochner  v. 
State,  111  Md.  660,  76  AU.  S86,  19  Ann.  Cas. 
579 ;   Esterline  v.  State,  105  Md.  630,  66  Atl. 
269;  Bishop,  Stat.  Crimes  (Ed.  1873)  |  1024; 
23  Cyc.  206,  and  cases  there  cited. 

The  traverser  was  indicted  for  a  viola- 
tion of  section  46  of  article  2  of  the  Local 
Code  of  Anne  Arundel  County  (Acta  1910,  c. 
647),  which  makes  it  unlawful  for  any  per- 
son, whether  licensed  to  sell  spirituous  liq- 
uors or  not,  to  sell,  dispose  of,  barter,  or 
give,  directly  or  indirectly,  within  the  cor- 
porate  limits  of  the  city  of  Annapolis,  or 
within  five  miles  thereof,  any  spirituous  or 
fermented  liquors,  wines,  or  cordials  of  any 
kind,  or  in  quantity  whatever,  to  any  youth 
or  minor  under  tbe  age  of  21  years,  without 
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tile  irrltten  order  or  oonaent  of  the  parent  or 
guardian  of  such  mlnot,  nor  to  any  mldshli)- 
man  or  atndent  connected  with  or  attached 
to  the  Naval  Academy  at  Annapolis,  or  un- 
der orders  to  join  or  leave  the  said  Academy, 
or  preparing  for  admission  to  said  Academy, 
nor  to  any   student  of   St   John's  College, 
without  the  written  order  of  some  professor 
of  Bald  college.     And  any  person  violating 
the  provisions  of  this  section  shall  be  liable 
to  indictment  In  the  circuit  court  for  Anne 
Amndel  county,  and  upon  conviction  thereof 
shall  be  fined  a  sum  not  less  than  twenty 
dollars  and  not  more  than  one  hundred  dol- 
lars and  costs,  and  shall  be  confined  in  the 
coDoty  Jail  until  such  fine  and  costs  are  paid. 
The  undisputed  evidence  in  this  case  is  to 
the  effect  that  the  traverser  was  the  man- 
ager of  Carvel  Hall  Hotel,  in  Annapolis,  and 
had  the  right  to  employ  and  discbarge  wait- 
era,  bell  boys,  and  minor  help.    She  employ- 
ed the  chief  derk,  and  as  such  manager  she 
paid  all  Mils  contracted  in  and  about  the 
management  of  the  hotel,  drawing  checks  for 
the  aame  on  a  fund  in  bank  in  the  name  of 
the  Carvel  Hall  Hotel  Company  and  signing 
the  check,    "Carvel    Hall    Hotel    Company, 
E.  B.  Jessup,  Manager;"  that  the  salaries  of 
the  manager  and  the  chief  clerk  and  the  bar- 
keeper were  iMiid  by  the  Security  Land  Com- 
pany, a  corporation  of  the  state  of  New  Jer- 
sey, but  licensed  to  do  business  In  this  state; 
and  that  said  company  conducted  the  hotel, 
and  all  the  liquor  In  the  hotel  for  sale  was 
kept  at  the  bar.    It  was  also  shown  that  the 
application  of  the  Security  Land  Company  to 
the  mayor,  oounselor,  and  aldermen  of  An- 
napolis for  a  liquor  license  was  signed  by 
Elizabeth  B.  Jessup,  Agent. 

Aaron  S.  Merrill  testified  that  he  purchas- 
ed at  Carvel  Hall  Hotel,  on  the  24th  of  De- 
conber,  1910,  whisky  and  wine,  and  that  It 
*a8  delivered  to  him  in  a  little  room  ofF  from 
the  bar  by  one  of  the  hotel  waiters,  and  he 
paid  for  the  same;  that  he  was  a  minor 
mder  the  age  of  21  years  and  a  midshipman 
atUched  to  tbe  United  States  Naval  Acad- 
aaj. 

(3}  Now,  without  stopping  to  review  in  de- 
tail the  evidence,  upon  which  the  verdict 
in  each  of  these  cases  must  have  been  based. 
It  Is  sufficient  to  say,  for  the  purposes  of  our 
coBclosion,  tbat  the  motion  to  strike  out 
the  whole  evidence  in  all  three  cases  was 
properly  overruled,  and  this  being  so,  and 
the  findings  of  the  court  be&g  against  the 
traverser,  the  Judgments  were  correctly  en- 
tered by  tbe  court  below.  It  follows  that 
the  judgment  In  each  case  must  be  affirmed. 
Thomas  r.  Hunter,  29  Md.  406;  Tinges  v. 
Xoale,  26  Hd.  486,  90  Am.  Dec  73;  New  ft 
Son  V.  Tiaylor,  82  Md.  40,  33  AU.  435;  Turner 
f  Efian  et  al.,  116  Md.  86,  81  Atl.  877. 

Judgment  afflrmed;  appellant  to  pay  the 
tsts. 


JESSUP  T.  STATB. 

(Court  of  Appealii  of  Bfaryland.    Jan.  9, 
1912.) 

Appeal  from  Circuit  Court,  Anne  Arundel 
County;    Jas.  R.  Brashears,  Judge. 

Elizabeth  B.  Jessnp  was  convicted  of  ille- 
gally selling  intoxicating  liquors,  and  she  ap- 
peals.    Affirmed. 

Argued  before  BOYD,  O.  J.,  and  BRISCOE, 
PEARCE,  BURKB,  THOMAS,  PATTISON, 
UBNER,  and  STOCEBRIDOE,  JJ. 

Robert  Moss  and  Daniel  R.  Randall,  for 
appellant.    Isaac  Lobe  Straus,  Atty.  Oen.,  for 

the  State. 

BRISCOE,  J.  The  judgment  in  this  case 
will  be  affirmed,  for  the  reasons  given  in  an 
opinion  filed  in  No.  '47,  October  term,  1911. 
8S  Atl.  140. 

Judgment  affirmed,  with  costs. 


JESSUP  jjk  STATU. 


(Court  of  Appeals  of  Maryland.     Jan.  9, 
1912.) 

Appeal  from  Circuit  Court,  Anne  Amndel 
County;    Jas.   R.  Brashears,  Jndge. 

Elisabeth  B.  Jessup  was  convicted  of  Ille- 
gally selling  intoxicating  Uquors,  and  she  ap- 
peals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCE,  BURKE,  THOJlAS,  PATTISON, 
URNER,  and  STOCKBRIDGE,  JJ. 

Robert  Moss  and  Daniel  R.  Randall,  for 
appellant.  Isaac  Lobe  Straus,  Atty.  Gen.,  for 
the  State. 

BRISCOE,  J.  The  judgment  hi  this  case 
will  be  affirmed,  for  the  reasons  stated  In  an 
opinion  filed  in  No.  47,  October  term,  1911. 
8S  Atl.  140. 

Judgment  affirmed,  with  costs. 


RIGGIN  V.  ROBINSON. 
(Court  of  Appeals  of  Maryland.    Jan.  9, 1912.) 

1.  TansTB  (S  63%*)— BxscLTiRO  Tbubt  — 
Sale  and  Convetanoe. 

Where  an  owner  has  vested  his  grantee 
with  the  legal  title  to  lands,  and  such  grantee 
conveys  to  one  who  pays  the  purchase  price 
and  orally  agrees  with  the  original  owner  that 
he  may  repurchase  the  land  at  any  time  within 
two  years,  there  is  no  resulting  trust  created. 
[Ed.  Note.— For  other  cases,  see  Trusts, 
Cent  Dig.  {{  91,  92,  98,  99,  100;  Dec  Dig.  ( 
68%.*] 

2.  MoBTOAQss  ({  34*)— Deeds  (i  6*)— Abso- 
lute Deed  as  mobtgaoe. 

Where  an  owner  by  a  deed  absolute  in 
form  and  reciting  a  valuable  consideration  con- 
veyed certain  described  land  in  fee  simple,  and 
the  purchaser  from  such  a  grantee  for  a  valua- 
ble consideration  agreed  orally  with  tbe  orig- 
inal owner  that  be  might  re-purchase  the  land 
at  any  time  within  two  years,  tbe  deed  to  the 
second  grantee  cannot  be  held  to  be  either  a 
mortgage,  a  deed  of  trust  or  a  conditional  sale. 
[Ed.  Note. — For  other  casss,  sse  Mortgages, 
Cent  Dig.  I  83 ;  Dec.  Dig.  §  34  ;*  Deeds,  Cent 
Dig.  §  6;   Dec.  Dig.  f  6.*] 

3.  TbUSTS  (I  372*)— CONSTBUCTIVE  TBUST— 
FbATTD  —  ENFOBOEMKNT  —  SUFnCIBROT  OF 
EVIDENCE. 

Evidence  in  an  action  to  compel  tbe  recon- 
veyance of  land  conveyed  to  defendant  by  one 
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whom  tbe  plaintiff  had  vetted  with  the  legal 
title  held  sufficient  to  snttain  a  decree  finding 
absence  of  fraud  or  undue  influence. 

[Ed.  Note.— For  other,  caaes,  see  Traits, 
Gent.  Dig.  ii  600-603;   Dec.  Dig.  i  372.*] 

Appeal  from  Circuit  Court,  Wleomlto 
County;    E.  Stanley  Toadvin,  Ju^re. 

Bill  by  William  A.  Riggin  against  Albert 
W.  Robinson,  executor.  Bill  dismissed,  and 
plaintiff  appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  BEISCOB, 
PEARCB,  BURKE,  THOMAS,  PATTISON, 
URNEB,  and  STOCKBRIDGB,  JJ. 

A.  M.  Jackson,  for  appellant  Ellegood, 
Freeny  ft  Wailes,  for  appellee. 

BRISCOE,  J.  On  tbe  lOtb  day  of  March, 
In  the  year  1893,  tbe  appellant  by  deed  con- 
veyed to  John  R.  Twllley,  of  Wicomico  coun- 
ty, certain  property  situate  in  that  county. 
The  deed  is  as  folloffs:  "In  consideration  of 
the  sum  of  one  hunKed  and  seven  dollars,  I, 
the  said  Wm.  A.  Riggin,  do  grant  unto  John 
E.  Twllley  of  county  and  state,  a  vacant  lot 
of  ground  In  tbe  town  of  Sharptown  In  Wi- 
comico county,  adjoining  the  schoolhouse, 
and  which  the  said  Riggin  obtained  from 
Jonathan  Riggin  by  will.  Also  a  tract  of 
land  about  two  miles  from  Sharptown,  con- 
taining thirty  acres  more  or  less  (32)  which 
Riggin  obtained  by  the  last  will  of  Rhoda 
Robinson,  recorded  in  tbe  office  of  the  regis- 
ter of  wills  for  Wicomico  county,  to  which 
reference  Is  made,  also  a  one-ninth  Interest 
in  a  water  mill  called  tbe  Robinson  Mill,  in 
fee  simple."  This  deed  was  properly  execut- 
ed to  pass  real  estate,  and  was  on  the  10th 
day  of  March,  1893,  recorded  among  the  land 
records  of  Wicomico  county.  On  the  13th 
day  of  April,  In  the  year  1898,  John  R.  Twll- 
ley, the  grantee  In  the  last-named  deed,  by  a 
duly  executed  conveyance,  absolute  on  its 
face,  in  consideration  of  the  sum  of  $70  con- 
veyed the  identical  property  mentioned  in 
the  deed  from  Riggin  to  him  to  one  James 
Robinson,  of  Wicomico  county,  and  this  deed 
was  on  tbe  lOtb  day  of  May,  1898,  recorded 
among  tbe  land  records  of  Wicomico  county. 
On  the  15tb  of  July,  1009,  the  appellant  filed 
In  the  circuit  court  for  Wicomico  county  a 
bill  of  complaint  against  James  Robinson, 
now  deceased,  alleging  that  the  property  was 
conveyed  by  the  grantor  to  Twllley  as  trustee 
for  tbe  purpose  of  making  a  sale  of  the  same 
and  the  proceeds  to  be  used  in  paying  tbe 
grantor's  indebtedness,  and,  when  that  was 
done,  the  residue  of  the  property  was  to  be 
reconveyed  to  the  grantor;  that  he  demand- 
ed a  reconveyance  of  all  the  residue  of  the 
property  not  sold,  but  that  it  was  not  recon- 
veyed, but,  Instead  of  doing  so,  it  was  con- 
veyed to  the  appellee  by  deed  dated  the  13th 
day  of  March,  1898,  intending  thereby  to  de- 
fraud and  to  keep  tbe  plaintiff  out  of  his 
lawful  rights,  control,  and  ownership  of  the 
land,  and  that  tbe  plalntUt  has  repeatedly 


requested  a  reconveyance  of  the  land  to  him 
from  tbe  appellee,  but  he  has  refused,  and 
still  refuses,  to  convey  it    Tbe  bill  further 
avers  that  John  R.  Twllley  departed  this 
life  in  the  year  1900;  that  the  plaintiff  holds 
possession  of  the  land,  has  continued  to  cul- 
tivate it,  and  to  pay  state  and  county  taxes 
thereon.     The  prayer  of  the  bill  is,   first, 
that  the  plaintiff  may  have  said  land  con- 
veyed bade  to  him  free,  clear,  and  discharg- 
edf  of  all  incumbrances,  title,  claim,  and  in- 
terest of  each  and  every  party  defendant 
hereto;   second,  that  tbe  parties  may  be  de- 
creed to  convey  the  land  to  the  plaintiff  by 
a  good  and  sufficient  deed;    third,  that  a 
proper  person  may  be  appointed  to  convey 
the  land  to  the  plaintiff  by  a  good  and  suffi- 
cient deed,  free,  clear,  and  discharged  from 
all  right,  title,  interest,  claim,  and  demand 
of  the  defendant  or  defendants  herein  nam- 
ed ;  and,  fourth,  that  the  plaintiff  may  have 
such  other  and  further  relief  as  his  case 
may  require.    Tbe  defendant  by  his  answer 
denies  all  of  tbe  allegations  of  fraud  set  out 
in  the  blU,  or  any  Intent  of  fraud  on  his 
part  or  on  the  part  of  Twllley,  who  has  been 
dead  for  some  years,  as  to  the  purchase,  and 
states  that  he  had  no  knowledge  until  after 
the  conveyance  to  him  of  any  of  the  alleged 
terms  or  conditions  upon  which  the  property 
was  conveyed  to  Twllley,  from  whom  he  ob- 
tained it  by  deed.     He  also  denies  that  he 
purchased  it  for  an  Inadequate  consideration, 
and  avers  that  the  defendant  on  the  12th  of 
April,  1898,  consented  for  him  to  purchase 
the  land,  and  that  he  In  perfect  good  faith, 
and  for  a  good  and  valuable  consideration 
bought  the  property,  took  control  of  it  and 
rented  it  to  other  parties.    He  admits  he  did 
as  a  matter  of  favor,  on  or  about  the  time  of 
the  execution  of  the  deed,  consent  orally 
that  the  plaintiff  might  repurchase  the  laud 
any  time  within  two  years  from  tbe  date  of 
the  deed,  upon  his  paying  to  him  what  be 
paid  for  It,  and  on  account  of  the  same,  with 
interest  and  a  reasonable  sum  of  money  for 
trouble  that  be  might  have  on  account  of  the 
same.     He  also  avers  that  he  Stood  ready 
and  willing  at  any  time  within  the  two  years 
to  sell  or  reconvey  the  land  to  the  complain- 
ant upon  his  complying  with  the  parol  un- 
derstanding regarding  the  same,  but  that  the 
complainant  did  not  at  any  time  within  the 
two  years  pay  or  tender  to  him  any  part  of 
the  purchase  money  paid  by  him  for  and  on 
account  of  the  land;    but,  on  the  contrary, 
has  since  the  execution  of  the  deed  written 
many  abusive.  Insulting,  and  scurriloua  let- 
ters to  and  about  him,  as  well  as  about 
Twllley,  in  which  he  made  numerous    vile, 
malicious,   and  slanderous   charges   against 
both  of  them.    The  case  was  heard  upon  bill, 
answer,  and  proof,  and  from  a  decree  of  the 
circuit  court  for  Wicomico  county  dismissing 
the  bill  of  complaint  this  appeal  has   been 
taken. 
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Tbe  only  question  presented  by  tbe  record 
In  tbia  cajBe  la  whetber  npon  the  proof  tbe 
plalntur  can  obtain  the  relief  asked  by  hia 
bUL 

[1]  There  are  no  fftcts  in  tbe  case  npon 
which  a  resniting  trust  to  the  grantor  can 
be  baaed.  The  consideration  and  purchase 
price  was  paid  by  the  appellee  to  the  grantor, 
and  no  money  whatever  was  paid  by  the 
plaintiff.  In  Oroff  t.  Rohrer,  36  Md.  827,  it 
to  said,  wba«  npon  a  purchase  of  property 
the  conveyance  of  the  legal  estate  Is  taken 
In  the  name  of  one  person,  whilst  the  consid- 
eration proceeds  from  another,  the  parties 
being  strangers  to  each  other,  a  resulting 
trust  arises  by  virtue  of  tlie  transaction,  and 
the  grantee  will  be  but  a  trustee  for  the 
party  from  whom  the  consideration  proceeds. 
Mutual  Ins.  Go.  v.  Deale,  18  Md.  46,  79  Am. 
Dec.  673;   Cooke  t.  Fountain,  3  Swanst  501. 

[2]  Nor  do  we  find  any  proof  or  facts  upon 
which  the  court  could  hold  tbe  deed  here 
absolute  In  fo^m  to  be  either  a  mortgage,  a 
deed  of  trust,  or  a  conditional  sale.  Hopper 
T.  Smyaer,  90  Md.  866,  46  Atl.  206;  Dough- 
erty V.  McCk>lgan,  6  OiU.  &  J.  281;  Conway 
V.  Alexander,  7  Cranch,  218,  3  L.  Ed.  921. 

[3]  There  is  no  evidence  in  the  record 
that  any  undue  or  fraudulent  influence  was 
exercised  over  the  grantor  as  to  either  of  the 
deeds.  On  the  contrary,  the  evidence  shows 
that  the  appellee  did  not  desire  to  purchase 
the  property,  and  It  was  only  after  the  con- 
sent of  the  appellant  that  he  decided  to  buy 
it  He  directed  the  appellee  by  letter  of  the 
mh  of  April,  1896,  "to  go  ahead"  with  the 
porcfaase,  provided  he  was  given  the  space  of 
two  years  from  the  date  of  the  deed  to  re- 
deem it.  In  his  correspondence  of  June  26, 
1900.  and  of  January  11,  1004,  the  appellant 
recognized  the  rig^t  of  the  appellee  to  the 
property,  and  offered  to  purchase  it  from 
blm,  and  the  appellee  was  willing  to  comply 
with  Ills  oral  agreement,  to  permit  him  to 
redeem  upon  payment  of  the  purchase  price, 
bat  tbere  was  no  compliance  by  him.  We 
entirely  concur  in  the  opinion  of  the  learned 
}adge  who  decided  the  case  below  that  "there 
was  no  pressure  or  f6rce  exercised  to  Induce 
tbe  appellant  to  consent  to  a  sale,  but  the 
whole  transaction  was  a  fair,  equitable  busi- 
ness transaction  where  all  parties  interest- 
ed or  concerned  agreed  to  and  accepted  the 
transaction  as  their  free  and  voluntary  act 
thronghont  the  whole  transaction  the  appel- 
lee displayed  a  liberal  and  forbearing  dis- 
position and  desire  to  aid  and  assist  the 
plaintiff  by  permitting  him  to  reside  on  tbe 
defendant's  land  adjoining,  and  extending  the 
time  to  redeem.  We  can  see  nothing  in  the 
whole  transaction  tainted  by  fraud,  either 
en  the  part  of  Twilley  or  Bobinson."  While 
a  ooort  of  eqoity  will  at  all  times  lend  its 
aid  to  defeat  a  fraudulent  transaction,  fraud 
Ulce  any  other  fttct  must  be  established  by 
aatisfactory  proof,  and  it  will  not  be  pre- 


sumed. Tbe  proof  In  tbls  case  does  not 
measure  up  to  the  legal  requirements  In  cas- 
es of  this  character,  and,  being  legally  in- 
sufficient to  support  the  allegations  of  the 
bill,  the  court  below  committed  no  error  in 
dismissing  the  plaintiff's  bilL 
Decree  affirmed,  with  costs. 


COUDON  T.  UPDEORAFF  «t  aL 
(Court  of  Appeals  of  Maryland.    Jan.  9, 1012.) 

1.  Tbustb  (I  88*)— BxBcrroBS  as  Tbubtsm— 
Taking  mrFEOT  of  Tbubt. 

Where  the  same  par^  is  made  both  ex- 
ecutor and  trustee  under  a  will,  a  fund  in  his 
hands  wiU  be  considered  to  be  held  in  bis  ca- 
pacity as  trustee  after  the  time  limited  by  law 
for  the  settlement  of  tbe  estate;  tbe  probate 
of  the  will  and  tbe  taking  out  of  letters  testa- 
mentary being  sufficient  to  show  an  acceptance 
of  the  trust. 

[Ed.    Note. — For    other    cases,    see    Trusts, 
Cent  Dig.  ^S  64-66;   Dec.  Dig.  S  8&*] 

2.  TBT78T8   (i  158*)— COUBTS  OF  PBOBAIB  JU- 

BisDicnoN  —  Action  o»  Will  —  Jubisdic- 

TION. 

Where  a  trust  is  created  by  a  will,  a  court 
of  equity,  rather  than  tbe  orphans'  court,  is 
the  appropriate  tribunal  in  which  it  should  b« 
administered,  and  an  interested  party  may  ap- 
ply to  that  court  to  require  the  trustee  to  give 
bond  for  the  faithful  performance  of  his  duties. 
[Ed.  Note.— For  other  cases,  see  Trusts, 
Cent  Dig.  i  205;   Dec.  Dig.  i  15a*] 

8.  Tbusis  (J  161*) —ADinNisTBATioN— Bond 

—Equitable  Jubisdiction. 

Under  Code  Pub.  Gen.  Laws  1904,  art  16, 
J  235,  which  provides  that,  where  any  person 
mterested  in  a  trust  created  by  will  or  deed 
shall  make  it  appear  that  it  is  necessary  for 
the  safety  of  beneficiaries  that  the  trustee  ap- 
pointed shall  give  security^,  the  court  may  order 
that  a  bond  be  given,  a  bill,  which  alleges  that 
a  surviving  trustee  has  loaned  a  large  sum  out 
of  the  trust  estate  on  call  and  without  se- 
curity, states  a  proper  cause  for  the  interven- 
tion of  equity  to  require  the  trustee  to  give 
bond. 

[Ed.    Note.— For   other   cases,    see    Trusts, 
Cent  Dig.  K  200-211;   Dec.  Dig.  {  161.*] 
4.  Tbusts  (I  860*)— Administbation— Equi- 

TABLB    JOBISDICnOH  —  NONBZSIDENtn     OF 

Pabtiss. 

Where  a  number  of  the  parties  to  a  bill 
by  devisees  to  require  a  surviving  trustee  un- 
der a  will  to  give  Dond  and  to  have  a  distribu- 
tion of  the  residuary  estate  are  nonresidents, 
equity  will  take  jurisdiction. 

[Ed.    Note. — For    other    cases,    see    Trusts, 
Cent  Dig.  {{  654,  666,  666;   Dec.  Dig.  {  359.*] 

6.  Wills    (|    439*)  —  Constbuotion- Intsn- 

HON  or  TESTATOB. 

In  construing  a  will,  the  intention  of  the 
testator  ascertained  from  tbe  entire  instru- 
ment, or  from  the  instrument  as  read  in  the 
light  of  surrounding  circumstances  at  its  execu- 
tion, must  be  given  effect  if  it  does  not  conflict 
with  some  rule  of  property. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  tf  062.  066,  067;   Dec.  Dig.  |  439.*] 

6.  Wills  (i  440* )— Constbuction- Evidbncb 

— WOBDS  OF  Will. 

The  words  of  a  will  are  the  best  evidence 
of  the  testator's  intention. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  066;  Dea  Dig.  i  440.*] 
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7.  WiiiS  (I  783*)— CoNSTRTjonoN— Tims  o» 

AccRUAi.  or  Right  to  Leqact. 

A  testator  devtsed  corporate  stock  to  trus- 
tees to  be  charged  ynth  payments  to  his  wife 
nnder  an  antenuptial  contract;  the  residue, 
with  the  exception  of  other  charges  for  main- 
tenance of  the  house,  etc.,  remaining  at  her 
death,  to  revert  to  the  residuary  estate.  He 
also  provided  that,  if  the  dividends  from  the 
stock  were  insufficient,  the  trustees  might  sup- 
ply any  deficiency  from  the  residuary  estate. 
The  will  also  provided  that  the  residuary  es- 
tate should  be  divided  into  five  equal  parts  and 
distributed  among  the  five  children  of  the  tes- 
tator, but  fixed  DO  time  of  payment.  Held, 
that  the  clause  relating  to  deficiency  must  re- 
ceive such  a  construction  as  will  harmonize 
with  the  other  provisions,  and,  as  testator's 
language  does  not  reasonably  imply  an  inten- 
tion to  authorize  the  executors  to  retain  the 
whole  residuary  estate  for  the  protection  of 
his  wife,  it  will  require  the  application  of  only 
such  portion  as  may  be  necessary  for  that  pur- 
pose, and,  where  it  aj^pears  that  the  stock  and 
the  cumulation  of  dividends  thereon  are  amply 
sufficient  to  care  for  the  payments  to  the  wife, 
a  distribution  of  the  residuary  estate  is  war- 
ranted. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1819-1846;  Dec.  Dig.  i  733.*] 
&  Wills  (i  684*)— I^ubts— Ihcokb  ob  Pbir- 

CIPAL. 

A  dividend  of  corporate  stock  properly  de- 
clared upon  the  earnings  of  the  company  is  in- 
come, rather  than  principal,  within  a  will  giv- 
ing the  stocks  on  which  the  dividend  was  de- 
clared to  trustees  to  make  from  tiie  income 
regular  payments  to  the  widow  of  the  testator 
for  life  and  for  maintenance  of  property,  etc., 
with  the  remainder  to  his  children. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SS  1614-1628;  Dec.  Dig.  {  684.*] 

Appeal  from  Circuit  Court,  Cecil  County; 
James  A.  Pearce,  Wm.  H.  Adklns,  and  Phile- 
mon B.  Hopper,  Judges. 

Bill  by  Carrie  C.  Updegraff  and  others 
against  Joseph  Coudon,  executor.  From  a 
Judgment  overruling  a  demurrer  to  the  bill, 
defendant  appeals.    Affirmed. 

Argued  before  B07D,  C.  J.,  and  BRIS- 
COE, BURKE,  THOMAS,  PATTISON,  URr 
NER,  and  STOCKBRIDOB,  JJ. 

Frederick  T.  Haines,  for  appellant  Jobn 
S.  Strahom  and  James  M.  Munroe,  for  ap- 
pellees. 

BURKE,  J.  George  P.  Whitaker,  a  resi- 
dent of  Cecil  county,  died  on  the  30th  day  of 
December,  1800,  leaving  surviving  him  a 
widow  and  five  children.  He  had  made  and 
executed  a  last  will  and  testament,  which 
was  duly  admitted  to  probate  by  the  or- 
phans' court  of  Cecil  county  on  the  5th  day  of 
January,  1881,  and  by  which  he  appointed 
Joseph  R.  Whitaker,  Nelson  E.  Whitaker,  and 
Joseph  Coudon,  executors,  and  to  whom  let- 
ters testamentary  were  granted  on  January  6, 
1891.  Nelson  E.  Whitaker  has  since  died, 
and  Joseph  R.  Whitaker  resigned  his  office 
as  executor,  so  that  Joseph  Coudon  is  now 
the  sole  snrvlvlng  executor  of  the  will. 
George  P.  Whitaker  died  seised  and  possess- 
ed of  a  large  and  valuable  estate  which  has 
been,  since  the  grant  of  letters  thereon,  ad- 


ministered exclusively  In  the  orphans'  court 
of  Cecil  county.  It  appears  by  the  sixteenth 
account  of  the  snrvlvlng  executor  filed  In 
that  court  In  March,  1910,  that  the  estate  in 
his  hands  then  amounted  to  1279,595.02.  The 
bill  In  this  case  asks:  First,  that  the  court 
assume  jiirisdlctlon  of  the  trust  created  by 
the  will  of  George  P.  Whitaker,  interpret  the 
will,  and  direct  the  trustee  in  the  execution 
of  the  trust;  secondly,  that  the  trustee  be 
required  to  give  bond  for  the  faithful  dis- 
charge of  his  duties ;  thirdly,  that  the  widow 
of  the  deceased,  Mary  h.  Whitaker,  one  of 
the  defendants,  be  required  to  make  discov- 
ery of  an  antenuptial  agreement  made  be- 
tween herself  and  George  P.  Whitaker,  and 
that  Joseph  Coudon,  the  surviving  executor, 
be  required  to  make  discovery  as  to  the  In- 
vestments and  extent  of  the  estate;  and, 
fourth,  that  a  division  and  distribution  of 
the  residue  of  the  estate  be  made  among 
those  entitled.  The  defendants  demurred  to 
the  whole  bill,  and  also  to, certain  parts 
thereof.  The  court  overruled  the  demurrer 
to  the  whole  bill  and  to  all  the  parts,  except 
the  demurrer  to  such  part  of  the  bill 
which  asked  that  Mary  L.  Whitaker,  the 
widow,  be  required  to  make  discovery  of  the 
antenuptial  contract.  The  demurrer  to  this 
portion  of  the  bill  was  sustained.  This  ap- 
peal was  taken  by  the  defendants  from  the 
ruling  on  the  demurrer. 

The  substantial  and  controlling  questions 
presented  by  the  appeal  are:  First,  has  the 
court  of  equity,  under  the  facts  appearing  in 
the  record.  Jurisdiction  to  assume  the  admin- 
istration of  the  estate  and  to  require  the  ex- 
ecutor as  trustee  to  give  bond?  And,  second- 
ly, can  a  division  and  distribution  of  the  re- 
siduary estate  now  be  made? 

A  number  of  the  parties  to  the  suit,  and 
who  are  Interested  in  the  residuary  estate, 
are  nonresidents  of  the  state  of  Maryland. 
There  Is  a  trust  created  by  the  will,  and  tbe 
property  embraced  by  the  trust  Is  granted 
to  tbe  executors  as  trustees,  and  there  Is  Im- 
posed upon  them  certain  active  and  specific 
duties  with  respect  to  the  trust 

It  Is  alleged  in  the  bill,  and  admitted  by 
the  demurrer,  that  tbe  surviving  executor 
and  trustee  has  loaned  to  the  Whitaker  Iron 
Company,  a  nonresident  corporation,  the  sum 
of  $79,ro6.62,  the  money  of  the  estate,  "on 
call  and  without  security." 

[1]  The  property  constituting  the  tmst  es- 
tate must  be  treated  as  being  in  tb«  hands 
of  the  surviving  executor  In  his  capacity  as 
trustee.  It  Is  well  settled  that  where  tbe 
same  party  Is  both  executor  and  trustee,  a 
trust  fund  by  operation  of  law  will  be  con- 
sidered In  his  hands  In  his  capacity  as  trus- 
tee after  the  time  limited  by  law  for  the  set- 
tlement of  tbe  estate,  and  that  the  probate 
of  the  will  and  the  taking  out  of  letters  tes- 
tamentary will  be  considered  as  sufflclent 
evidence  of  the  acceptance  by  bim  of   the 
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tnut  This  doctrine  of  transfer  by  opera- 
tion of  law  has  fonnd  expression  In  many 
adjudged  cases  In  this  court  Seegar  t. 
State,  6  Har.  &  J.  162,  14  Am.  Dec.  266; 
W&tklna  T.  State,  2  GUI.  &  J.  220 ;  Hanson 
r.  Wortblngton,  12  Md.  418. 

(1]  It  la  equally  well  settled  In  this  state 
that  the  orphans'  court  has  no  Jurisdiction 
of  the  administration  of  a  trnst  created  by  a 
wllL  Conner  t.  Ogle,  4  Md.  Oh.  425;  Taylor 
<r.  Bruscap,  27  Md.  219;  State  use  of  Gable 
T.  Cheston,  51  Md.  362. 

13]  There   being  a  trust  created  by  the 
will,  a  court  of  equity  was  the  appropriate 
tribunal  In  which  it  should  be  administered, 
and  any  party  interested  in  the  trust  estate 
had  a  right  to  apply  to  that  court  to  require 
tbe  ezecntor  as  trustee  to  give  bond.      The 
piDTislon  of  the  will  creating  the  trust  falls 
vltbln  section  219,  article  16,  of  the  Code, 
irlilcli  provides  that:   "In  all  cases  where  a 
tnutee  has  been  appointed  by  a  will  or  deed 
to  execute  any  trust,  and  any  person  inter- 
ested In  snch  trust  shall  make  it  appear  to 
tbe  court  that  it  is  necessary  for  tbe  safety 
ol  those  interested  in  tbe  ezecntion  of  the 
trust,  that  the  trustee  should  glye  bond  and 
purity  {or  the  due  execution  of  the  trust, 
the  court  may  order  that  such  bond  be  given, 
on  or  before  such  day  as  the  court  shall 
name ;  and  if  the  bond,  with  such  security  as 
tbe  rourt  shall  approve,  be  not  given  by  such 
trastee,  then   the   court   may   remove  such 
trustee  and  appoint  one  in  his  stead,  who  shall 
pre  sndi  bond  and  security  as  the  court 
ma;  require."    This  section  was  Intended  to 
afford  full  protection  to  all  persons  interest- 
ed in  the  trust  property,  and  we  are  of  opin- 
ion that  the  allegations  of  the  bill  are  quite 
<^clent  to  authorize  the  court  to  exercise 
its  power  vested  in  it  by  the  act 

[4]  It  has  long  been  settled  that  legatees 
twTe  a  right  to  file  a  bill  in  equity  against 
an  executor  for  the  recovery  of  their  lega- 
cies, and  where  It  appears,  as  It  does  In  this 
'-aae,  that  many  of  the  parties  are  nonresld- 
f^ts,  we  can  have  do  doubt  that  under  the 
principles  announced  in  Alexander  v.  Leakln, 
•2  Md.  199,  19  AtL  532,  and  MacGiU  v. 
Hratt  80  Md.  253,  30  Ati.  710.  this  case  is 
one  which  demands  "the  larger  powers  of  an 
equity  court  properly  and  satisfactorily  to 
ieti  with  the  subject-matter  or  the  parties." 
Tbe  question  as  to  whether  a  division  and 
distribntlon  of  the  rest  and  residue  of  the 
estate  can  be  made  prior  to  the  death  or  re- 
aarrlage  at  tbe  widow  of  George  P.  Whltak- 
tt  loTolvefl  a  construction  of  his  will. 

By  tbe  second  Item  of  the  will  the  testa- 
tor referred  to  an  antenuptial  contract  be- 
tneen  himself  and  wife  which  he  expressly 
aSrmed,  and  be  directed  his  executors  to 
'<«  that  the  money  payments  provided  for 
l3  tbe  contract  were  regularly  made.  The 
aKotmt  to  wblch  she  was  entitled  under  the 
'vntract  is  not  stated  in  the  will,  nor  does  It 
■ppear  in  tbe  record.    He  then  devised  and 


bequeathed  an  estate  for  life,  or  during  her 
widowhood  to  her  In  certain  real  and  per- 
sonal property.  He  then  provided  as  fol- 
lows: "I  also  give  and  bequeath  to  my  said 
executors  two  hundred  and  fifty  shares  of 
the  capital  slock  of  the  Whitaker  Iron  Com- 
pany at  Wheeling  In  West  Virginia,  In  tmat, 
the  dividends  from  Which  are  to  be  applied 
in  the  order  and  to  the  extent  as  follows: 
First,  that  there  shall  be  regularly  paid  to 
my  said  wife,  Mary  L.,  so  much  thereof  as 
may  be  necessary  to  fully  comply  with  all 
the  terms  of  said  antenuptial  contract;  sec- 
ond, so  mnch  thereof  as  may  be  necessary  to 
provide  for  the  repairs.  Insurance,  taxes  and 
maintenance  of  the  dwelling  as  heretofore 
provided  for;  third,  that  fonr  hundred  dol- 
lars be  paid  to  my  said  wife  annually  in  ad- 
dition to  the  sum  provided  for  and  stipulated 
to  be  paid  to  her  In  said  antenuptial  con- 
tract and  the  residue,  if  any,  be  held  in 
trust  and  so  invested  as  may  seem  best  in 
the  Judgment  of  said  executors,  that  the  ob- 
jects of  said  bequest  may  be  regularly  and 
promptly  complied  with  during  the  life  or 
widowhood  of  my  said  wife,  and  at  and  upon 
her  death  or  tbe  termination  of  her  widow- 
hood, whichever  may  soonest  ocdir,  I  will 
that  said  two  hundred  and  fifty  shares  of 
stock  together  with  any  reeylue  of  dividends 
of  the  same  not  then  expended  for  the  pur- 
poses hereinbefore  set  forth  shall  revert  to 
my  residuary  estate;  but  should  the  said  div- 
idends arising  from  the  said  two  hundred 
and  fifty  shares  of  stock  be  not  sufficient  at 
any  time  to  enable  my  executors  to  make 
the  payments  and  discharge  the  trust  hereby 
created  for  the  benefit  and  behoof  of  my 
said  wife  and  hereinbefore  provided,  I  here- 
by expressly  authorize  and  empower  them  to 
sui^ly  any  deficiency  that  may  exist  from 
time  to  time  from  my  residuary  estate." 

In  the  third  Item  he  conferred  power  upon 
his  executors  to  sell  all  his  real  and  personal 
estate,  except  his  stock  in  the  Whitaker  Iron 
Comi>any  and  the  George  P.  Whitaker  Com- 
pany. By  the  fourth  item  he  gave  to  certain 
named  grandchildren  10  shares  each  of  the 
capital  stock  of  the  George  P.  Whitaker 
Company.  This  stock  he  directed  to  be  de- 
livered to  them  at  the  expiration  of  6  years 
from  his  death. 

Tbe  fifth  item  is  as  follows:  "Fifth.  It  is 
my  intention  and  desire,  and  I  do  hereby  di- 
rect that  all  the  rest  residue  and  remainder 
of  my  estate  and  property  not  hereinbefore 
devised  and  bequeathed  shall  be  divided  into 
five  equal  parts  or  shares,  and  that  the  same 
be  distributed  among  my  five  children,  name- 
ly, Caroline  Naudain,  Nelson  E.  Whitaker, 
Henry  C.  Whitaker  and  Cecil  N.  Whitaker 
and  Edmund  S.  Whitaker,  equally,  share 
and  share  alike;  and  the  advancements 
made  to  my  said  several  children  as  will  aj>- 
pear  from  the  charges  against  them  on  my 
books  at  the  time  of  my  death  I  consider  a 
part  of  my  residuary  estate,  and  the  aggre- 
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gate  Indebtedness  of  my  children  as~  shall 
appear  from  my  books  shall  be  taken  Into 
account  before  making  dlstrlbntlon,  and 
from  the  dlstrlbutlTe  share  of  each  child  his 
or  her  Indebtedness  at  the  time  of  my  death 
shall  be  taken  and  deducted,"  etc.  He  then 
provided  that  the  distributive  share  of  his 
son  Edmund  S.  Whltaker  should  be  held  In 
trust,  and  the  interest,  profits,  and  Income 
thereof  paid  to  him  dnring  his  life.  This 
la  followed  by  pecuniary  legacies  to  certain 
designated  persons. 

[S]  In  the  constmction  of  a  will,  "the  car- 
dinal canon  around  which  all  others  center 
is  this:  That  the  intention  of  the  testator 
when  ascertained  from  the  whole  instru- 
ment, or  from  the  instrument  as  read  tn  the 
light  of  surronnding  circumstances  existing 
at  the  date  of  its  execution,  must  be  given 
effect  if  that  intention  does  not  antagonize 
or  conflict  with  some  rule  of  law  of  proper^ 
ty."  Woman's  Foreign  Missionary  Society 
V.  Mitchell,  93  Md.  202,  48  Atl.  738,  53  L.  B. 
A.  711. 

[t]  The  best  evidence  of  the  testator's  in- 
tention Is  found  in  what  he  has  said  in  his 
will. 

.  When  the  will  is  read  in  the  light  of  these 
principles,  the  construction  contended  for  by 
the  appellants,  viz.,  that  the  testator  in- 
tended to  postpone  the  division  and  distribu- 
tion of  the  whole  residuary  estate  until  after 
the  death  or  the  remarriage  of  his  widow, 
cannot  be  accepted:  EHrst,  because  such  a 
construction  would  be  an  unreasonable  one; 
and,  secondly,  because  it  does  not  accord 
with  the  plain  meaning  of  what  the  testator 
has  said  in  his  will. 

It  would  be  a  harsh  and  unreasonable 
thing,  in  the  absence  of  language  imperative- 
ly requiring  It,  to  hold  that  the  testator  in- 
tended to  tie  up  the  whole  of  this  large  es- 
tate during  the  life  or  wldownood  of  his 
wife,  and  thereby  deprive  his  children  and 
the  other  legatees  of  the  possession  and  en- 
joyment of  any  part  of  his  estate  for  an  in- 
definite time.  He  has  not  said  that  this  was 
his  Intention,  and,  if  he  had  Intended  this, 
it  is  reasonable  to  suppose  that  he  would 
have  so  declared  in  plain  language.  On  the 
contrary,  the  clear  meaning  and  import  of 
the  language  used  show,  we  think,  that  this 
was  not  his  Intention.  The  specific  legacies 
are  given  in  absolute  and  unqualified  terms, 
and  the  time  of  their  payment  is  not  express- 
ly postponed,  except  in  the  case  of  the  be- 
quest to  the  grandchildren  mentioned  in  the 
fourth  item  of  the  wilL  The  sliares  of  stock 
bequeathed  to  them  he  directed  should  be 
delivered  to  the  legatees  after  the  expira- 
tion of  five  years  from  his  death. 

There  Is  a  direct  and  absolute  present  gift 
to  bis  five  children  in  equal  shares  of  all  the 
rest,  residue,  and  remainder  of  his  estate. 
These  children  under  the  will  take  vested 
interests,  and  the  pecuniary  legacies  were 
payable  In   one   year   after   the   testator's 


death;  there  being  In  the  wtU  no  time  fixed 
for  their  payment,  except  In  the  one  in- 
stance mentioned. 

In  disposing  of  the  residuary  estate,  the 
testator  used  plain,  direct,  and  unmistakable 
language.  "It  Is  my  Intention  and  desire, 
and  I  do  hereby  direct  that  all  the  rest,  resi- 
due, and  remainder  of  my  estate,  etc,  shall 
be  divided  into  five  eqnal  parts  or  sharra 
and  that  the  same  be  distributed  among  my 
five  children,"  is  the  language  used. 

[7]  The  contention  of  the  defendants  is 
that  this  division  and  distribution  of  the  en- 
tire residuary  estate  is  postponed  until  the 
death  or  remarriage  of  the  widow  by  the 
following  clause  In  the  second  Item  of  the 
will:  "But  should  the  said  dividends  arising 
from  the  said  two  hundred  and  fifty  shares 
of  stock  be  not  sufficient  at  any  time  to  en- 
able my  executors  to  make  the  payments 
and  discharge  the  trust  hereby  created  for 
the  benefit  and  behoof  of  my  said  wife  as 
hereinbefore  provided,  I  hereby  expressly  au- 
thorize and  empower  them  to  supply  any  de- 
ficiency that  may  exist  from  time  to  time 
from  my  residuary  estate."  This  clause 
must  receive  such  a  construction  as  will 
harmonize  with  the  other  provisions  of  the 
will  and  thereby  effect  the  general  Intent  of 
the  testator.  It  was  clearly  his  intention  to 
make  certain,  secnre,  and  permanent  the  pro- 
vision made  for  his  wife,  and  for  that  pur- 
pose the  executors  by  the  clause  quoted  were 
authorized  and  empowered  to  apply  such 
portion  of  the  residuary  estate  as  might  be 
necessary ;  but  they  had  power  to  apply 
otUp  auch  portion  of  that  estate  which  mlgbt 
be  required  for  that  purpose.  It  could  nev> 
er  have  been  his  intention  to  have  authorized 
them  to  retain  the  whole  residuary  estate. 
The  language  employed  does  not  reasonably 
and  fairly  imply  such  an  Intention. 

[t]  At  the  time  of  the  creation  of  the  truRt 
for  the  benefit  of  his  widow,  the  stock  of  the 
testator  in  the  Whltaker  Iron  Company  con* 
sisted  of  2S0  shares  worth  $25,000.  These 
shares  constituted  the  trust  estate.  In  1901 
a  stock  dividend  was  declared  by  the  Whlt- 
aker Iron  Company,  whereby  there  'n-aa 
awarded  to  the  executor  and  trustees  an- 
other 250  shares  of  the  stock  of  said  com- 
pany, thereby  Increasing  the  amount  of  said 
stock  in  the  hands  of  the  trustees  to  600 
shares  worth  $50,000.  If  this  stock  dividend 
was  based  upon  the  earnings  of  the  company, 
and  the  company  had  the  power  to  so  dis- 
tribute it,  and  this  power  was  validly  exer- 
cised, then  this  extra  260  shares,  declared  as 
a  stock  dividend,  must  be  treated  as  Income 
from  the  trust  estate.  Coast  Line  Dividend 
Cases,  102  Md.  73,  61  Atl.  295. 

It  is  alleged  in  the  bill  that  the  widow  of 
George  P.  Whltaker  Is  now  over  80  years  of 
age,  and  that  In  the  19  years  of  the  admlnla- 
tration  of  the  tmst  not  only  has  the  Income 
on  the  shares  of  stock  placed  in  trust  been 
sufficient  to  meet  the  requirements  of  ttie 
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will  made  in  her  bebalf,  but  that  a  large 
sarplns  has  been  accumulated  by  the  tnu- 
te€8  from  the  dlvldenda  on  the  extra  stock  of 
tbe  Whltaker  Iron  Company  and  from  oth- 
er Boorces,  amounting  now  to  $79,585.82. 
Where  It  appears,  as  It  does  by  this  record, 
that  the  shares  of  stock  and  the  accumula- 
tion of  dividends  held  by  the  trustees  are 
amply  sufficient  to  gratify  the  provision  of 
the  will  made  for  the  benefit  of  the  wife,  we 
can  see  no  reason  why  a  division  and  dis- 
tribution may  not  now  be  made  by  the  court 
under  a  decree  so  framed  as  properly  and 
safely  to  guard  and  make  secure  the  provi- 
sion made  by  the  testator  for  his  wife. 

Decree  affirmed;  the  costs  to  be  paid  out 
of  the  estate. 


Ml^'EOLA  THIBE  NO.  U4,  nfPROYED  OR- 
DER OF  RED  MEN  v.  LIZBR  et  al. 
(Conrt  of  Appeals  of  Maryland.    Jan.  9,  1912.) 

1.  Iksubawck  (I  784»)  —  Vkatkrixal  Insub- 
A5CB— Dkath  Berxfii— Disposition  by 
Will  or  Meubkb. 

Under  Code  Pub.  Gen.  Laws  1904,  art  23, 
H  210-223,  providing  for  fraternal  beneficiary 
societies,  ana  declaring  that  a  benefit  shall  not 
be  assignable  except  to  the  beneficiaries  named, 
and  then  only  by  the  consent  of  the  society, 
and  the  by-laws  of  a  society  providing  that  the 
benefit  on  a  member's  death,  shall  be  paid  to 
the  widow,  orphans  or  parents  for  their  use, 
a  member  of  the  society  has  no  property  in 
the  benefit  and  it  cannot  pass  under  his  will 
attempting  to  dispose  of  the  benefit 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  1950-1954;   Dec.  Dig.  §  784.*] 

2.  IKSCRAKCK  (I  784*)  —  Fratebnal  Insub- 
AKCB— Dkath  Benefit  —  Disposition  by 
Will  or  IdaiiBKB— "Attested  Obdbb." 

Under  Code  Pub.  Qen.  Lews  1904,  art  23, 
i  210,  providing  that  a  benefit  shall  not  be  as- 
signable except  to  the  beneficiaries  and  then 
only  by  the  consent  of  the  association,  bnt  the 
member  may  surrender  his  certificate  and  have 
a  new  one  issue  to  any  one  or  more  of  the 
beneficiaries  as  provided  by  the  by-laws  of  the 
iocieqr,  and  the  by-laws  of  a  fraternal  society 
providing  that  the  benefit,  on  the  death  of  a 
member,  shall  be  paid  to  his  widow,  orphans 
or  parents  or  "attested  order,"  a  will  of  a 
member  disposing  of  his  death  benefit  is  not 
as  "attested  order,"  and  the  beneficiary  under 
tbe  will  is  not  entitled  to  the  benefit  due  under 
tbe  certificate. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  1950-1954;   Dec  Dig.  |  784.*] 

Appeal  from  Circuit  Court,  Washington 
County;    M.  L.  Eeedy,  Judge. 

Bill  of  Interpleader  hy  the  Mlneola  Tribe 
No.  114,  Improved  Order  of  Red  Men, 
against  Alice  S.  Llzer  (now  Funk)  and  oth- 
ers to  establish  the  ownership  of  a  benefit 
fond.  From  a  decree  adjudging  the  owner- 
ship of  the  fund,  the  party  aggrieved  ap- 
peals.   Affirmed. 

Argued  before  BOYD,  0.  J.,  and  BRIS- 
COE, PEARCB,  B17BKB,  THOMAS,  PATTI- 
SON,  URNER,  and  STOCEBRIDOE,  JJ. 

Josqi>li  W.  Wolflnger,  for  appellant  Wag- 
tman  t  Wagaman,  for  appellee. 


BRISCOE,  J.  A  bill  of  interpleader  was 
filed  by  the  appellant,  in  the  circuit  court  for 
Washington  county,  on  the  26tb  of  Janu- 
ary, 1910,  to  establish  the  true  owner  or 
owners  of  the  fund  here  in  controversy,  and 
alleging  that  the  plaintiff  was  ready  and 
desirous  of  paying  tbe  money  into  conrt,  to 
avoid  suits  at  law  by  the  claimants  thereof. 
The  plaintiff  disclaims  any  interest  In  the 
money  and  is  ready  and  willing  to  distribute 
the  fund  to  the  proper  owner  or  owners  en- 
titled to  It 

The  facts  upon  which  the  decision  of  the 
case  must  turn,  briefly  stated,  are  these: 
The  Mlneola  Tribe  No.  114,  Improved  Order 
of  Red  Men,  of  Leitersburg,  Washington 
county,  Md.,  Is  a  fraternal  and  beneficial  so- 
ciety or  association,  duly  incorporated  and 
holding  its  meetings  and  transacting  its  busi- 
ness in  this  state.  It  appears  that  one 
Thomas  J.  Rldenour,  late  of  Washington 
county,  deceased,  was  at  the  time  of  his 
death  a  member  in  good  standing  of  this  asso- 
ciation, and  by  its  by-laws  (section  4,  art  19), 
upon  the  death  of  a  member,  the  sum  of  not 
less  than  $20  shall  be  paid  by  the  society  to 
the  widow  or  heirs  of  the  member  for  fu- 
neral expenses.  And  by  sections  9  and  10  of 
article  14  of  the  order,  it  Is  provided:  "That 
upon  the  death  of  a  beneficial  member  should 
he  leave  a  widow  or  orphans,  parents,  or 
attested  order  a  contribution  of  ($180.00) 
fathoms  shall  be  presented  by  the  sachem 
and  keeper  of  wampum,  in  the  name  of  Mln- 
eola Tribe  No.  114,  Impd.  O.  R.  M.,  to  such 
widow,  orphans,  or  parents  or  attested  order 
as  tbe  case  may  be  for  their  use  and  benefit 
which  shall  be  paid  within  one  moon  after 
tbe  death  of  a  brother.  And  in  case  the 
widow  or  orphans  or  parents  are  considered 
incompetent  to  take  proper  care  of  tbe  wam- 
pum there  shall  be  a  guardian  or  trustee  as 
the  case  may  be,  appointed,  into  whose  hands 
shall  be  paid,  the  amount  as  provided  in 
section  9,  in  trust  for  said  beneficiaries,  who 
shall  report  regularly  and  exhibit  his  ac- 
count every  six  moons  to  the  tribe,  who  may 
be  removed  at  the  option  of  the  tribe."  The 
bill  further  avers  that  Thomas  J.  Rldenour, 
late  of  Washington  county,  was,  at  the  time 
of  his  death,  a  member  of  the  society  in  good 
standing ;  that  he  departed  this  life  on  the 
2d  day  of  April,  1909,  leaving  a  last  will 
and  testament  in  which  be  bequeatlied  to 
Alice  S.  Lizer,  now  Alice  S.  Funk,  all  the 
sick  and  death  benefits  which  may  be  due 
him,  at  the  time  of  his  death  from  the  order, 
and  Joseph  W.  Wolflnger  has  qualified  as  ex- 
ecutor of  the  will,  which  has  been  duly  ad- 
mitted to  probate  in  the  orphans'  court  of 
Washington  county.  The  bill  then  avers 
that  the  fund  Is  claimed  and  demanded  by 
Wolflnger  as  executor,  on  behalf  of  Alice 
S.  Funk,  the  legatee  named  in  the  will,  and 
also  by  the  children  and  heirs  at  law  of 
Thomas  J.  Rldenour,  deceased.     Upon  this 
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bill  and  exhibits,  the  court  on  the  Slst  day  of 
January^  1910,  passed  a  decree  of  Inter- 
pleader, directing  the  fund  to  be  paid  into 
court  to  the  credit  of  the  cause,  that  the 
parties  interplead,  and  that  Joseph  W.  Wol- 
finger,  executor,  be  the  plaintiff  and  Franlc 
J.  Ridenour,  Charles  C,  Rldenour,  Sadie  K. 
Wolcott,  Gertrude  E.  Burkett,  and  Mollie 
A{dott,  children  and  heirs  at  law,  of  Thom- 
as J.  Ridenour,  and  Alice  S.  Funk,  the  der- 
isee,  be  the  defendants.  The  case  was  heard 
upon  the  bill,  petition,  and  answer  of  the 
respective  parties  claiming  the  fund,  and 
from  a  decree  of  the  court,  directing  the 
fund  to  be  paid  to  the  ctiildren  and  heirs  at 
law  of  Thomas  J.  Ridenour,  Uiis  appeal  has 
l>een  taken. 

[1]  The  essential  facts  of  the  case  are  ad- 
mitted and  conceded,  by  the  pleadings,  and 
the  principal  questions  presented  by  the  pro* 
ceedlngs  are:  First,  whether  under  a  prop- 
er construction  of  the  by-laws  of  the  Mlneo- 
la  Tribe,  a  member  of  the  order,  can  dispose 
of  the  benefits,  or  wampums,  by  will;  and, 
secondly,  whether  a  will  is  an  "attested  or- 
der," within  the  meaning  and  contemplation 
of  the  by-laws  of  the  association. 

In  this  case,  we  have  the  beneficiaries 
plainly  named  and  designated  In  the  by- 
laws (section  9,  art  14)  of  the  order,  to 
whom  the  money  shaU  be  paid,  upon  the 
death  of  the  member,  and  tliey  are  "the 
widow,  orphans,  or  parents  or  attested  or- 
der, as  the  case  may  be,  for  their  use  and 
benefit,  which  shall  be  paid  one  moon  after 
the  death  of  a  brother." 

The  fund  or  fathoms  of  wampum  were  a 
contribution  by  the  order  to  be  presented 
by  the  sachem  and  keeper  of  wampum  In  the 
name  of  the  tribe,  upon  the  death  of  the 
meml)er,  to  the  widow,  orphans,  or  parents, 
as  the  case  may  be,  for  their  use  and  bene- 
fit, and  were  not  payable  to  the  deceased  or 
for  his  benefit.  There  being  no  proTision  In 
the  by-laws  of  the  association  authorizing 
a  member  to  dispose  of  the  fund  by  will, 
and  the  fund  not  being  his  property,  the  will 
could  not  in  any  way  operate  upon  it,  and  it 
cannot  pass  under  his  will  to  the  l^atee 
named  therein. 

In  Benefit  Society  ▼.  Clendlnen,  44  Md.  429, 
22  Am.  Rep.  52,  this  court  said.  In  consid- 
ering the  nature  and  extent  of  the  interest 
of  the  member  of  a  mutual  benefit  associa- 
tion in  the  proceeds  of  a  policy  of  insurance, 
held,  that  the  will  did  not  operate  upon  it, 
because,  as  the  insurance  was  not  payable  to 
the  deceased  or  to  his  benefit,  it  was  not  his 
property  and  did  not  go  as  assets  to  his  ad- 
ministrator. And  to  the  same  effect  are  the 
cases  of  Toe  v.  The  Howard  Association,  68 
Md.  91;  Cowman  t.  Rogers,  73  Md.  403,  21 
AU.  64,  10  L.  R.  A.  550;  Thomas  y.  Coch- 
ran, 89  Md.  402,  43  Atl.  792,  46  L.  R.  A. 
160;  Condon  v.  Reserve  Association,  89  Md. 
123,  42  Atl.  944,  44  L.  R.  A.  149,  73  Am.  St. 
Rep.  169;  Dale  v.  Brumbly,  96  Md.  676.  54 
Atl.  055:  Goodman  v.  Lodge,  67  Md.  12S,  9 
AtL  13,  13  AU.  627. 


The  decisions  of  this  court  uniformly  hold 
that  these  associations  are  of  a  beneficial 
character  and  have  for  their  general  object 
and  purpose  mutual  aid  and  protection  of 
the  families  and  near  relatives  of  the  de- 
ceased members.  While  they, differ  as  to 
the  persons  who  may  be  named  as  bene- 
ficiaries and  In  their  various  insurance  fea- 
tures as  to  whom  the  money  shall  l>e  paid 
upon  the  death  of  the  member,  tlie  contract 
of  membership  relates  to  the  by-laws  and 
rules  of  the  association,  and  these  are  a  part 
of  the  contract  We  think  it  is  clear  that 
the  member  tn  this  case  had  no  property  in 
the  fund  here  in  controversy  tliat  could  pass 
under  his  will,  and,  as  he  left  no  widow 
surviving  him,  the  money  is  properly  pay- 
able to  his  children.  Sections  9  and  10  of 
article  14  of  by-laws  of  the  tribe;  article 
23,  U  210-223,  of  Code  ot  Public  General 
Laws  of  1904. 

[2]  Manifestly,  a  will  cannot  be  held  to  be 
"an  attested  order,"  within  the  meaning  of 
the  by-laws  of  the  Mineola  Tribe,  whereby 
the  member  can  dispose  of  the  fund,  because 
section  10  provides  that  In  case  the  widow 
or  orphans  or  parents  are  considered  in- 
competent to  take  proper  care  of  the  wam- 
pum, there  sliall  be  appointed  a  guardian  or 
trustee  to  hold  the  fund  in  trust  for  the 
beneficiaries,  who  shall  report  to  the  tribe 
and  who  can  be  removed  by  the  tribe. 

Assuming,  for  the  purposes  of  tills  case, 
that  a  beneficial  member  of  the  tribe  can 
change  and  designate  another  as  a  bene- 
fidaiy,  by  "an  attested  order,"  It  is  quite 
certain  that  this  was  not  done  In  this  case, 
in  the  lifetime  of  the  member  and  with  the 
consent  of  the  tribe. 

Section  210  of  article  23  of  the  Code  of 
Public  General  Laws,  subtitle  "Fraternal 
Beneficiary  Societies,  Orders  or  Associa- 
tions," provides  that  a  benefit  shall  not  be 
assignable  except  to  the  beneficiaries  named 
in  the  section,  and  then  only  by  the  consent 
of  such  association,  attested  by  Its  seal  and 
the  signature  of  its  supreme  secretary  and 
Its  supreme  executive  officer,  but  the  member 
may  surrender  his  benefit  certificate  and 
have  a  new  one  issued  to  any  one  or  more 
of  the  beneficiaries  named  in  the  manner  pro- 
vided by  the  constitution  and  laws  of  such 
association.  Dale  v.  Brumbly,  96  Md.  678,  54 
Atl.  655. 

There  is  no  power  conferred  upon  a  bene- 
ficial member  in  the  by-laws  of  the  order  to 
dispose  of  the  fund  or  wampums,  by  will, 
and,  as  we  have  held  that  a  will  Is  not  "an 
attested  order"  as  contemplated  by  the  tribe, 
the  decree  of  tibe  circuit  court  for  Washing- 
ton county,  dated  the  5th  day  of  May,  1911. 
directing  the  fund  to  be  paid  to  the  children 
and  heirs  at  law  of  Thomas  J.  Ridenour,  de- 
ceased, in  equal  portions,  will  be  affirmed; 
the  costs  in  this  court  and  the  court  l>elow 
to  be  paid  by  the  plaintiffs,  under  the  de- 
cree of  interpleader. 

Decree  affirmed,  with  costi. 
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BLAKISTONE  et  aL  r.  STATE  et  aL 
(Court  of  Appeals  of  Maryland.    Jan.  11, 19121.) 

1.  Becktvzbs  (I  153*)— Taxation— Enfobob- 
UENT  or  Taxes. 

Where  land  or  other  property  is  nnder 
the  control  of  a  court  of  eqtdty  in  receiverahip 
proceedings,  the  statntoi^  remedies  for  the 
enforcement  of  taxes  levied  on  the  property 
are  suspended,  and  payment  must  be  secured 
through  the  authority  of  the  court. 

[Eid.  Note.— For  other  cases,  see  Beceirers, 
Cent.  Dig.  |  276;    Dec  Dig.  §  153.*] 

2.  Rbckivkbb  (I  153*)— Taxation— Bnfobob- 

MENT   OF  TAXKS. 

Where  the  collector  of  state  and  city  tax- 
es did  not,  during  receivership  proceedings,  ap- 
ply to  the  court  for  an  order  for  payment  of 
taxes  on  the  property  in  the  liands  of  the  re- 
ceivers located  within  the  city,  and  took  no 
steps  to  secure  payment  thereof,  or  of  the 
penalty  due  for  nonpayment,  until  after  the 
termination  of  the  receiversnip  and  the  dis- 
bursement, under  the  order  of  the  court,  of 
the  money  in  the  hands  of  the  receiver,  the 
state  and  dty  must  be  deemed  to  have  ac- 
quiesced in  the  proceedings,  and  could  not 
claim  delinquency  penalties. 

[Ed.  Note.— For  other  ca«ss,  see  Beceivers, 
Dec  Dig.  i  153.*J 

3.  EquiTT  (I  339*)— Beceivebs— Pboceedinos 
FOB  Bntobcehent  of  Taxes  and  Penalties 
— PiXAofboa. 

Where  a  case  involving  the  liabiUty  of 
receivers  of  a  corporation  for  delinquent  tax 
penalties  was  heard  on  the  petition  of  the 
state  and  the  dty  in  which  the  property  of 
the  corporation  was  located  and  the  answer, 
the  allegations  of  fact  in  the  answer  most  b« 
taken  as  true. 

[Ed.  Note.— For  other  cases,  see  Equity.  Cent 
Dig.  li  685-^96,  703-705,  710,  714;  Dec  Dig. 

4.  JUDOlfKNT    (I  720*)— GOROLDSIVXKESS    OF 

AfxruDiOATioN  —  Bnfobcdcbnt    OF    Taxes 

AND  Penalties. 

The  auditor,  in  consolidated  suits  for  the 
foreclosure  of  mortgages  executed  by  a  cor- 
poration and  for  the  appointment  of  receivers 
of  the  corporation,  filea  two  accounts,  in  which 
taxes  for  a  year,  without  including  penalties, 
were  apportioned  between  the  receivers  and 
the  pnrcBasen  of  the  property  nnder  the  fore- 
closure. The  accounts  were  ratified  in  due 
course,  without  exception  being  filed  thereto  by 
either  the  state  or  the  city  in  which  the  prop- 
erty was  located,  and  a  complete  distribution 
was  made  pursuant  to  the  order  without  ob- 
jection. Beld,  that  the  state  and  city  were 
bound  by  the  order,  and  could  not  thereafter 
recover  delinquency  tax  penalties. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec  Dig.  i  720.*] 

Appeal  from  Circuit  Coait  of  Baltimore 
aty;  Chas.  W.  Henlsler,  Judge. 

Consolidated  actions  by  the  Union  Trust 
Company  against  the  Belvedere  Hotel  of 
Baltimore,  and  by  Lawrence  Perln,  a  stock- 
holder. In  which  George  Blaklstone  and  an- 
other were  appointed  receivers,  and  in  whicb 
the  State  and  the  Mayor  and  City  Council 
ot  Baltimore  filed  a  petition  for  the  payment 
of  taxes.  From  an  order  fixing  the  liability 
of  the  receivers,  tbey  appeal.  Reversed,  and 
petition  dismissed. 

Argued  before  BOTD,  C.  J.,  and  BRIS- 
COE, PEARGE,  BUBKE,  PATTISON,  and 
STOCKBRIDGE,  JJ. 


J.  Sonthgate  Lemmon  and  J.  Wallace  Bry- 
an, for  appellants.    Allan  C.  Olrdwood  and  ' 
S.  S.  Field,  for  appellees. 

PEABCB,  X  The  Belvedere  Hotel  of  Bal- 
timore, owned  and  operated  by  the  Belvedere 
Building  Company,  a  corporation,  was,  on 
February  10,  1906,  decreed  by  tbe  rircult 
conrt  of  Baltimore  dty  to  be  sold  to  satisfy 
a  first  mortgage  thereon,  held  by  the  Union 
Trust  Company,  trustee;  and  by  tbe  same 
decree  George  Blaklstone  and  Edgar  G.  Mil- 
ler were  appointed  receivers  to  take  charge 
of  the  property  until  sold.  A  second  bill  was 
filed  by  the  same  plaintiff,  as  trustee  under 
a  second  mortgage,  on  February  14,  1906,  on 
this  hotel.  Its  furniture,  and  equipment,  and 
a  decree  was  passed  on  the  same  day  for  tbe 
sale  of  the  furniture  and  equipment  These 
two  cases  were  consolidated,  and  on  March 
10, 1906,  Lawrence  Perin,  a  stockholder  of  tbe 
defendant  corporation,  filed  a  bill  in  tbe  same 
court,  under  Code  Pub.  Gen.  Laws  1888,  art. 
23,  S  264,  and  section  264a,  as  added  by  Laws 
1896,  c.  349  (being  the  insolvent  law  of  Mary- 
land), alleging  the  Insolvency  of  the  corpora- 
tion, and  that  It  owed  about  $24,(X)0  for  over- 
due state  and  city  taxes,  which  it  was  un- 
able to  pay,  praying  that  It  be  adjudged  In- 
solvent, and  that  It  be  dissolved  and  its  as- 
sets be  distributed  to  those  entitled.  On 
March  21, 1906,  these  two  consolidated  cases 
were  consolidated  with  the  last-mentioned 
case  of  Lawrence  Perln  against  the  same  de- 
fendant and  the  same  receivers  were  ap- 
pointed in  the  three  consolidated  cases  with 
all  their  previous  powers  and  all  such  addi- 
tional powers  as  could  be  conferred  on  re- 
ceivers of  a  corporation  under  tbe  Insolvent 
law,  but  without  prejudice  to  the  rights  of 
tbe  Union  Trust  Company  nnder  the  two 
cases  first  consolidated. 

The  hotel  was  subsequently  sold  July  2, 
1907,  and  this  sale  was  ratified  August  20, 
1907,  and  possession  delivered  to  tbe  pur- 
chasers September  1,  1007.  This  sale  was 
not  made  by  the  receivers;  the  decree,  above 
mentioned,  authorizing  them  to  sell  subject 
to  the  mortgage  of  the  Union  Trust  Com- 
pany, having  been  reversed  in  Union  Trust 
Company  r.  Belvedere  Building  Co.,  105  Md. 
507,  66  Atl.  450,  and  the  sale  was  made  un- 
der another  proceeding  for  foreclosure  of 
that  mortgage.  The  receivers'  possession  of 
the  property  therefore  began  March  21,  1906, 
and  terminated  September  1,  1907.  The  tax- 
es for  1006  were  paid  by  the  receivers  under 
an  order  of  court,  and  on  January  1,  1907, 
the  state  and  city  taxes  for  1907  became  due 
and  payable. 

On  December  20,  1910,  the  state  of  Mary- 
land and  the  city  of  Baltimore  filed  a  peti- 
tion in  these  consolidated  cases,  alleging  that 
the  taxes  for  1907  had  not  been  entirely 
paid;  that  on  December  16,  1910,  $22,499.23 
was  paid  on  account  thereof,  tbe  total  being 
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$23,176.90,  leaTlns  bUU  due  and  unpaid  $677.- 
57,  which  balance  represented  penalties  and 
other  charges  made  against  said  receivers  on 
account  of  their  failure  to  pay  said  taxes 
within  the  time  prescribed  by  law ;  and  that 
said  receivers  refused  to  pay  the  same,  on 
the  ground  that  said  charges  could  not  be 
lawfully  made  against  them  as  recelrers,  and 
the  petitioners  prayed  an  order  directing  the 
receivers  to  pay  said  balance.  An  order  nisi 
was  passed  on  this  petition,  and  the  receiv- 
ers filed  their  answer  January  7,  1911,  al- 
leging that  at  no  time  between  January  1, 
1907,  and  August  20,  1907  (the  date  of  ratifi- 
cation of  said  sale),  had  they  in  their  pos- 
session, as  receivers,  sufficient  funds  of  the 
defendant  corporation  to  pay  taxes  for  1907 
levied  upon  the  property,  and  they  were  nev- 
er ordered  or  directed  to  pay  the  same,  and 
no  application  for  payment  was  ever  made 
until  December  20,  1910;  that  some  time 
subsequent  to  August  1, 1907,  they  offered  to 
pay  the  taxes  levied  for  1907,  with  accrued 
interest  thereon,  but  the  dty  collector  de- 
manded the  further  sum  of  $677JS7,  alleged 
to  be  for  penalties  for  nonpayment  of  said 
taxes  on  or  before  May  1  and  July  1,  1907, 
respectively,  and,  being  advised  that  said 
penalties  were  not  legally  chargeable,  they 
refused  to  pay  them,  or  the  bUls  of  which 
they  were  part,  and  that  the  said  taxes  for 
1907  were  not  paid  until  December  16,  1910, 
on  which  day,  by  an  agreement  with  the  city 
collector,  they  paid  said  taxes  in  full,  with 
interest,  reserving,  however,  the  right  to  the 
petitionern  to  submit  the  liability  of  the  re- 
ceivers for  these  penalties  to  the  court  for 
its  determination,  further  alleging  the  sale  of 
the  property  and  assets  of  the  defendant  cor- 
poration by  the  Union  Trust  Company,  above 
mentioned,  and  Its  ratification  August  20, 
1907,  and  further  alleging  that  on  December 
24,  1907,  the  auditor  filed  in  said  court  "the 
receiver's  third  account,  prepared  as  of  July 

1,  1907,  showing  a  net  balance  in  their  hands 
of  $8,169.45,"  credited  therein  to  the  Union 
Trust  Company  to  be  applied  to  the  1907 
taxes  on  tiie  hotel  property,  the  receivers 
being  chargeable  with  the  taxes  from  Janu- 
ary 1,  1907,  to  July  1,  1907,  the  date  of  the 
sale  of  the  hotel  under  foreclosure  proceed- 
ings; "that  on  the  same  day  the  auditor  filed 
an  account  in  said  foreclosure  proceedings, 
crediting  the  Union  Trust  Company  with  $9,- 
104.14"  as  the  proportion  of  state  and  city 
taxes  for  1907  allowed  the  purchaser  to  July 

2,  1907,  and  charging  it  with  $8,169.45,  to  be 
credited  on  account  of  1907  state  and  city 
taxes,  contra,  accrued  to  July  2,  1907,  "both 
of  which  accounts  having  been  ratified  and 
distribution  made  thereunder,  by  reason  of 
which  distribution  the  receivers  have  not  in 
their  hands  any  funds  belonging  to  the  de- 
fendant wherewith  to  pay  said  penalties." 
The  matter  was  heard  on  this  ]?etition  and 
answer  under  an  agreement  of  counsel,  filed 
December  17,  1910,  that  the  liabUity  of  the 


receivers  for  said  sum  of  $677.57  should  be 
submitted  to  the  circuit  court  of  Baltimofe 
city  for  its  determination,  and  on  August  1, 
1911,  a  decree  was  passed,  requiring  said  re- 
ceivers to  pay  the  same,  and  this  appeal  is 
from  that  order. 

The  appellants  contmd  that  this  case  is 
governed  by  the  Casualty  Company's  Case,  82 
Md.  535,  34  Ati.  778,  in  which  this  court  held 
that  no  Interest  should  be  allowed  on  the 
claim  for  taxes,  or  on  any  of  the  other 
claims  filed  against  the  insolvent  company. 
The  question  was  disposed  of  In  a  very  few 
words;  the  court  saying:  "It  Is  not  easy,  if. 
Indeed,  it  be  possible,  to  place  npon  a  con- 
sistent basis  many  of  the  decisions  in  which 
interest  has  been  allowed  or  disallowed. 
Perhaps  some  of  the  numerous  claims  might, 
in  strictness,  be  entiUed  to  an  allowance  of 
interest  under  ordinary  circumstances;  but 
It  does  not  appear  that  the  amoimts  asserted 
to  be  due  have  been  wrongfully  withheld  by 
the  Casualty  Company.  The  failure  to  pay, 
as  far  as  we  can  see,  has  been  the  result  of 
the  company's  Insolvency.  A  penalty  or 
damages  in  the  way  of  interest  ought  not, 
therefore,  to  be  added  to  the  sums  actually 
due." 

It  does  not  appear  from  the  opinion  in 
that  case  whether  there  was  any  claim  made 
for  a  statutory  penalty,  as  well  as  for  inter- 
est on  the  taxes;  but  there  is  a  natural  in- 
ference from  the  fact  that  no  mention  is  made 
of  such  a  penalty,  as  well  as  from  the  whole 
tenor  of  the  language  we  have  quoted,  that 
there  was  no  claim  made  for  any  statutory 
penalty.  We  think  it  quite  clear  that  the 
court.  In  using  that  language,  had  not  In 
mind  any  such  penalty. 

In  the  paragraph  of  the  opinion  Imme- 
diately preceding  that  part  we  have  quoted, 
the  court  said :  "We  think  no  interett  should 
be  allowed  on  the  claim  for  taxes,  or  on  any 
other  claims  filed  against  the  insolvent  com- 
pany. Whilst  not  precisely  analogous,  the 
case  of  Hutchinson  v.  Liverpool,  Liondon,  & 
Globe  Ins.  Co.,  153  Mass.  143  [26  N.  E.  439. 
10  L.  R.  A.  558],  supports  this  conclusion." 

In  the  Casualty  Company's  Case,  all  the 
claims  are  grouped  together  and  considered 
upon  the  same  basis  as  to  the  allowance  of 
interest,  indicating  that  the  court  had  in 
mind  only  the  allowance  of  interest,  as  a 
matter  within  the  discretion  of  the  tribunal 
deciding  the  whole  matter  In  issue,  a  ques- 
tion which  Chief  Judge  Buchanan  said,  iu 
Newson  v.  Douglass,  7  Har.  &  J.  433, 16  Am. 
Dec.  317,  "has  been  found  to  be  a  subject  not 
susceptible  of  the  application  of  any  fixed 
and  general  rule  of  law;  each  case  depend- 
ing upon  its  own  peculiar  circumstances." 

We  have  carefully  examined  the  case  In 
153  Mass.  143,  26  N.  E.  439,  10  L.  R.  A.  658, 
supra,  and  cannot  perceive  that  it  is,  in  any 
respect,  analogous  to  the  case  now  before  lis. 
That  was  an  action  brought  by  a  policy  hold- 
er against  the  defendant  coippration,  upon  a 
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poller  iBsorlns  the  plaintiff  against  loaa  by 
•re.  Tbe  beadnote  of  that  case  relating  to 
interest  ils  as  follows:  "Interest  Is  not  al- 
toc>Mi>M>  a jartlal  loss  under  an  Insurance 
poUc3vHp<»^e  loss  Is  not  liquidated,  until 
demandui  been  made  for  Its  payment,  al- 
though arbitration  and  limitation  clauses, 
uid  proofs  of  loss  baTe  been  waived,  and  a 
builder's  oertiflcate  of  the  amount  of  loss 
presented."  The  court.  In  Its  opinion  said: 
"We  think  the  ruling  In  relation  to  iwtereai 
was  correct.  It  Is  not  easy  to  place  upon  a 
consistent  basis  many  of  the  decisions  in 
which  Interest  has  been  allowed  or  disal- 
lowed. But  in  this  case  It  does  not  appear 
that  the  amount  to  which  the  plaintiff  be- 
came entitled  under  the  policy  was  payable 
It  a  fixed  time  after  the  loss  occnrred,  or 
upon  a  certain  event  which  had  to  take 
place,  or  that  the  amount  has  beoi  wrong- 
fnliy  withheld  by  the  defendant,  or  that  the 
snm  doe  was  liquidated,  or  that  until  the 
bringing  of  the  action  a  demand  had  been 
made  for  its  payment"  From  the  above 
dtatlon,  it  is  quite  clear  that  the  Supreme 
Jodidal  Court  of  Massachusetts  was  not 
dealing  with  Interest  In  any  other  light  than 
as  discretionary  with  the  court,  and  that 
that  case  was  cited  in  the  Casualty  Com- 
pany's Case  only  with  reference  to  such  in- 
terest, and  not  to  a  statutory  penalty. 

Again,  in  the  closing  sentence  of  the  pas- 
sage we  have  quoted  from  the  opinion  in  the 
Casualty  Company's  Case,  we  think  it  is 
equally  clear  that  the  court  merely  Intended 
to  characterize  the  claim  for  Interest  as  Ut 
ike  nature  of  a  penalty  for  mere  detention 
of  money  dne,  and  that  it  had  no  reference 
to  a  statutory  penalty  for  delinquency  in 
payment  after  a  date  fixed  for  the  incurring 
of  such  penalty  upon  taxes  already  overdue. 
Consequently  we  do  not  think  that  case  gov- 
erns the  present.  It  does  appear,  moreover, 
from  the  opinion  In  that  case  (82  Md.  565,  34 
Atl  778)  that  the  taxes  were  overdue  when 
the  company's  assets  passed  into  the  hands 
of  the  receivers,  a  circumstance  which  ma- 
terially discriminates  that  case  from  the 
present,  and  which  affords  a  further  reason 
for  not  accepting  that  as  satisfactory  au- 
thority for  this  contention  of  the  appellants. 
^  appellants  also  contend,  earnestly  and 
tbiy  contend,  that  our  statutes  imposing  pen- 
alties upon  delinquent  taxpayers  were  never 
designed  by  the  lawmakers  to  apply  to  re- 
ceirets  of  Insolvent  corporations  in  process 
of  dissolntion,  and  for  this  they  dte  Central 
Trust  Co.  r.  New  York  City  ft  Northern  E. 
Co.,  110  N.  T.  256,  18  N.  E.  94,  1  Ij.  K.  A. 
260.  where.  In  the  course  of  the  opinion,  the 
court  said :  "An  Insolvent  corporation  in  the 
hands  of  and  operated  by  a  receiver  was  not 
b  the  minds  of  the  framers  of  the  statute 
^hen  providing  for  the  enforcement  of  taxes 
from  what  may  be  termed  a  going  corpora- 
Uon." 

In  that  case,  that  was  no  penalty  sought 


to  be  enforced,  so  far  as  the  report  discloses. 
The  railroad  corporation  was  insolvent,  and 
had  been  operated  for  several  years  by  a  re- 
ceiver, appointed  in  proceedings  for  foreclo- 
sure of  certain  mortgages.  He  had  in  his 
possession  funds  derived  from  the  operation 
of  the  railroad  sufficient  to  pay  certain  cor- 
poration taxes  due,  and  the  Attorney  Gener- 
al filed  a  petition  in  the  receivership  case  for 
an  order  directing  their  payment  by  the  re- 
ceiver. The  receiver  contended  that  the  cor- 
poration alone  was  answerable  for  these 
taxes,  or  at  least  that  only  such  funds  as 
should  remain  in  his  hands  after  payment  of 
the  mortgages  could  be  applied  to  those  tax- 
es. His  argument  was  tliat,  as  proceedings 
to  enforce  payment  of  those  taxes  were  pro- 
vided by  the  act  which  imposed  them,  all 
other  remedies  were  excluded,  and  the  Su- 
preme Court  so  held;  but  the  Court  of  Ap- 
peals reversed  this  decision,  and  ordered 
payment  by  the  receiver,  holding  that,  while 
those  taxes,  In  a  strict  technical  sense,  were 
not  liens  on  the  property  in  the  receiver's 
hands  when  first  levied,  yet,  under  the  cir- 
cumstances of  Insolvency,  etc.,  the  state  had 
a  permanent  right  to  collect  them  from  earn- 
ings of  the  property  in  the  receiver's  hands. 
It  will  thus  be  seen  that  the  language  cited 
by  the  appellant  from  the  opinion  in  that 
case  was  used,  not  to  restrict,  but  to  enlarge 
and  extend,  the  application  of  the  ordinary 
methods  for  enforcing  the  payment  of  taxes 
due  by  insolvent  corporations  in  the  band.s 
of  receivers.  We  do  not  think,  however, 
that  it  is  necessary  to  express  any  oplniou 
upon  this  contention  of  the  appellants. 

[1 ,  t]  The  appellants  further  contend  that, 
as  the  collector  did  not  at  any  time  during 
the  receivership  make  application  to  the 
court  to  order  payment  of  these  taxes,  and 
took  no  steps  to  secure  payment  thereof,  or 
of  the  penalty  now  claimed,  nntU  long  after 
the  receivership  terminated  and  the  disburse- 
ment, under  the  order  of  the  court,  of  all 
money  in  their  hands,  the  state  and  city 
must  be  taken  to  have  acquiesced  In  the  situ- 
ation, and  cannot  now  claim  these  delinquen- 
cy penalties.  We  think  this  is  sound,  and 
that  upon  that  principle  this  case  should  be 
determined. 

When  land  or  other  property  is  under  the 
control  of  a  court  of  equity,  It  has  long  been 
settled  that  the  ordinary  statutory  remedies 
for  the  enforcement  of  taxes  levied  upon,  or 
payable  In  respect  of,  such  property  are  sus- 
pended, and  payment  must  be  secured 
through  the  power  and  authority  of  the  equi- 
ty court.  In  such  cases,  while  there  is  no 
statute  declaring  what  Is  the  duty  of  the  col- 
lector, our  decisions  do  plainly  declare  that 
there  is  a  duty  Imposed  upon  him  in  the 
premises;  and  in  County  Oom'rs  v.  Clarke,  36 
Md.  219,  that  duty  is  stated  as  follows:  "His 
plain  and  obvious  duty  was  to  apply  to  the 
court  for  the  payment  of  the  taxes  due,  and, 
as  they  bad  full  power,  the  presumption  to 
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that  they  would  have  dlre<?ted  their  payment 
through  their  agents,  the  trustees,  in  a  man- 
ner that  would  have  occasioned  no  unneces- 
sary delay,  while  at  the  same  time  the  rights 
of  all  parties  interested  would  have  been 
properly  protected." 

If  the  collector  in  the  case  before  ua,  or 
the  state  and-  city,  had,  in  1907,  upon  the  re- 
fusal of  the  receivers  to  pay  these  penalties, 
then  filed  the  petition  which  they  waited  to 
file  until  December  17,  1910,  not  only  would 
this  question  of  penalties  have  been  then  de- 
cided, but  the  state  and  city  would  have  re- 
ceived whatever  amount  was  determined  to 
be  due  three  years  earlier  than  they  did  re- 
ceive the  taxes  and  interest  which  have  been 
paid.  The  receivers  recognized  the  duty  im- 
posed upon  them  by  law  when  they  offered 
to  pay  the  amount  thev  were  advUed  1>y 
counsel  'to  be  due;  but  the  state  and  city 
failed  to  discbarge,  through  their  agent,  the 
collector,  the  duty  which  the  court  said,  in 
36  Md.  219,  supra,  rested  upon  him  to  apply 
to  the  court  for  the  payment  of  the  penalties 
claimed,  as  well  as  the  principal  and  interest 
offered,  and  they  should  abide  by  the  conse- 
quences of  their  own  conduct. 

[3,4]  But  there  is  another  ground  which 
supports  this  conclusion.  This  case  being 
heard  on  petition  and  answer,  the  allega- 
tions of  fact  contained  In  the  answer  must 
be  taken  as  admitted,  and  among  these  alle- 
gations are  the  following:  That  on  Decem- 
ber 24,  1907,  two  accounts  were  filed  by  the 
auditor,  one  in  the  receivership  case,  and  one 
in  the  foreclosure  proceedings  by  the  Union 
Trust  Company,  in  which  two  accounts  these 
taxes  for  1907,  without  imchMng  theae  pen- 
alties now  claimed,  were  apportioned  be- 
tween the  receivers  and  the  purchasers  of 
the  property  under  the  foreclosure  proceed- 
ings, as  of  the  day  of  sale,  July  2,  1907,  both 
of  which  accounts  have  been  ratified  in  due 
course,  without  exception  being  filed  thereto 
by  either  the  state  or  the  city;  and  that 
complete  distribution  has  been  made  there- 
under, without  objection  on  the  part  of  any 
party  whatever. 

In  Marine  Bank  v.  Heller,  94  Md.  213,  60 
Atl.  521,  under  an  auditor's  account  distrib- 
uting certain  funds  derived  from  various 
sources,  and  in  the  hands  of  receivers  of  an 
insolvent  corporation,  a  certain  sum  was  al- 
lowed for  taxes  upon  tlie  real  estate  of  said 
corporation,  which  account  was  ratified, 
without  exception  being  taken  to  the  allow- 
ance of  these  taxes  from  that  fund.  Subse- 
quently the  real  estate  of  the  corporation 
was  sold,  and  an  account  was  stated,  distrib- 
uting the  proceeds  thereof  among  the  pre- 
ferred stockholders  of  the  company;  that 
stock  being  a  statutory  Hen  on  the  real  estate 
and  certain  other  property.  The  general 
creditors  excepted  to  this  account,  alleging 
that  the  taxes  had  been  erroneously  allowed 
in  the  first  account,  and  should  now  be  de- 


ducted from  the  proceeds  of  the  sale  of  the 
real  estate  and  be  distributed  among  the 
general  creditors.  But  it  was  held  that  the 
order  ratifying  the  first  account,  from  which 
no  appeal  was  taken,  constituted  an  adjudi- 
cation of  all  the  questions  tliat  might  have 
been  raised  thereunder;  and  that  the  gen- 
eral creditors  could  not  claim  that  the  taxes 
were  not  properly  payable  from  the  fund  dis- 
tributed in  that  account 

The  court  cited  in  support  of  that  conclu- 
sion Beloit  V.  Morgan,  7  Wall.  619,  19  L..  Ed. 
205,  State  v.  Brown,  64  Md.  199,  1  AQ.  54,  6 
Atl.  172,  Trayhern  v.  Colburn,  66  Md.  278,  7 
AtL  469,  Albert  y.  Hamilton,  76  Md.  309,  25 
Atl.  341,  Barridc  v.  Homer,  78  Md.  258.  27 
Aa  1111,  44  Am.  St  Rep.  283,  and  Rogers, 
Brown  &  Co.  v.  Citizens'  Nat  Bank,  93  Md. 
613,  49  Atl.  843,  and  said:  "It  was  certainly 
within  the  power  of  the  appellees  to  file  objec- 
tions to  the  allowance  of  these  taxes  in  ac- 
count A  upon  the  grounds  now  urged.  If 
they  had  done  so,  and  the  decision  had  been 
in  their  favor,  it  would  have  protected  them, 
unless  reversed  on  appeal.  If  adverse  to 
them,  they  could  have  brought  it  here  for  re- 
view. They  have  had  their  day  in  court" 
We  think  that  principle  is  conclusive  in  this 
case,  and  requires  the  reversal  of  the  order 
appealed  from. 

Order  reversed,  and  petition  dismissed: 
the  appellees  to  pay  the  costs  above  and  be- 
low. 


UNITED  RYS.  &  ELECTRIC  00.  OP  BAL- 
TIMORE V.  DURHAM. 

(Court  of  Appeals  of  Bfaryland.    Jan.  11, 
1912.) 

1.  Stbixt  Railroads    ({  90*)— iRJXTBiBa  to 
Pebsor  on  Tbaok— Exoebsivx  Spekd. 

Though  a  car  of  a  street  railway  company 
which  caused  an  injury  to  one  crossing  its 
track  was  going  at  an  excessive  speed,  there 
can  be  no  recovery  on  that  groand,  unless  it 
was  the  proximate  cause  of  the  injury. 

[Ed.  Note. — For  other  cases,  see  Street 
Railroads,  Cent  Dig.  §§  190-193;   Dec.  Dig.  | 

<yU>    J 

2.  Street  Raii-roads    (|  99*)— Injubies  to 
Pbbsons  on  Tback->€ontbibutobt  Neoli- 

OENCB. 

Where  plaintiff  stopped  bis  wagon  about 
25  or  30  feet  from  the  crossing  of  a  street 
railway  to  let  a  north-bound  car  pass,  but 
neglected,  as  he  approached  the  second  track, 
to  look  and  listen  tor  a  south-bound  car,  the 
curtains  on  his  wagon  being  up,  he  was  guilty 
of  contributory  negligence  as  a  matter  of  law, 
and  could  not  recover  for  injuries  resulting 
from  a  collision,  even  though  the  south-bound 
car  was  going  at  an  excessive  rate  of  speed: 
his  view  being  clear  for  over  300  feet 

[Ed.  Note.— For  other  cases,  see  Street 
Railroads,  Cent  Dig.  §1  209-218;  Dec  Dig. 
8  99.*] 

3.  Stbeet  Railboads   (S  90*)— Injtjbixb  to 
Pebsons  on  Track. 

Where  those  in  charge  of  a  street  car 
saw  plaintiff  before  he  got  on  the  track  and 
t)ie  car,  which  was  going  swiftly,  was  visible 
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for  300  feet,  they  bad  the  ri(bt  to  auume 
that  he  would  atop  in  a  place  of  safety,  and 
not  attempt  to  cross  In  front  of  a  car. 

[Ed.  Note.— For  other  cases,  see  Street 
lUilroads,  Cent.  Dif.  U  100-193;  Dec.  Dig. 
j  90.»] 

Appeal  from  Circuit  Court,  Baltimore 
County;  Frank  I.  Duncan,  Judge. 

Action  by  William  Durham  against  the 
United  Hallways  &  Electric  Company  of  Bal- 
timore. From  a  judgment  for  plaintiff,  de- 
fendant ai^eals.    Berersed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PBSARCB,  BURKE,  THOMAS,  PAT- 
TISON,  URNER,  and  STOCKBRIDQE,  JJ. 

J.  Pembroke  Thorn  and  Josepb  G.  France, 
for  appellant    D.  O.  Mcintosh,  for  appellee. 

BRISCOE,  J.  It  is  not  necessary  to  de- 
termine all  of  the  questions  raised  by  the 
record  on  this  appeal,  because,  in  the  view 
we  take  of  the  case,  we  are  of  opinion  that 
the  court  below  committed  an  error  in  reject- 
ing the  defendant's  third  prayer,  which  is  as 
follows:  "The  defendant  prays  the  court  to 
instruct  the  Jnry  that,  under  the  pleadings 
and  evidence  in  this  case,  there  is  no  evi- 
dence legally  sufficient  to  entitle  the  plain- 
tiff to  recover  and  their  verdict  must  be  for 
the  defendant" 

The  suit  was  brought  by  the  appellee 
against  the  United  Railways  &  Electric  Com. 
pany  of  Baltimore  City,  a  corporation,  and 
the  defendant  In  the  court  below,  to  recover 
damages  for  personal  injuries  received  by 
blm  while  driving  his  market  wagon  with  a 
team  of  mules  along  Willow  avenue,  a  pub- 
lic road  in  Baltimore  county,  near  the  city 
limits.  The  plaintiff  on  the  16th  of  October, 
1909,  the  night  of  the  accident  was  driving 
up  WiHow  avenue  to  the  York  road,  in  a 
covered  wagon  drawn  by  two  mules,  and  It 
was  in  attempting  to  cross  the  railroad 
tradsB  at  the  intersection  of  Willow  avenue, 
the  terminal  of  the  York  road,  and  the  turn- 
pike that  the  accident  occurred.  At  this 
point  the  York  road  runs  north  andjBoutb, 
and  Willow  avenue  enters  it  from  the  east, 
and  the  plaintiff  at  the  time  of  the  accident 
was  coming  west  on  Willow  avenue. 

The  plalntUTs  account  of  the  accident,  as 
stated  in  his  testimony,  is  as  follows:  "The 
last  stop  I  made  that  evening  was  at  Mr. 
Long's  on  the  York  road,  and,  Just  about  the 
time  I  left  there,  I  asked  him  the  time  of 
the  day,  and  he  said  it  was  10  minutes  past 
7.  It  was  a  dark  night;  so  I  came  up  Wil- 
low avenue,  around  up  Willow  avenue  to 
the  York  road,  to  the  railroad.  When  I  first 
got  to  the  railroad,  there  was  a  car  coming, 
going  to  Towson,  ringing  the  bell.  I  stopped, 
w  did  the  car  stop,  and  let  off  some  pas- 
sengers, and,  when  it  started,  X  looked  down 
the  trade.  It  was  about  the  time  of  the  eve- 
ning wlien  the  cars  run  a  little  thick.  I  look- 
ed down  the  track,  and  saw  no  cars  coming 
down  the  track.    I  looked  up  the  track,  and 


didn't  see  any  cars  coming,  and  then  I  start- 
ed across.  When  I  pulled  up  on  the  first 
track  I  looked  up  the  trade  again.  I  saw 
no  car,  and  I  didn't  look  any  more  until  I 
got  on  this  other  track.  I  didn't  drive  fast 
I  had  a  right  heavy  wagon  and  in  the  neigh- 
borhood of  1,000  pounds  in  it  I  saw  the 
car  abont  six  or  eight  feet  from  me  before 
It  struck  me.  That  is  the  last  thing  I  re- 
member. When  the  car  struck  me,  I  didn't 
even  feel  the  shock  of  the  car  or  anything 
of  the  kind."  On  cross-examination  he  les- 
tifled  that  he  liad  traveled  on  the  same  road 
as  on  the  evening  of  the  accident  for  about 
20  years,  and  ever  since  he  was  18  years  old, 
and  that  the  car  was  six  or  eight  feet  from 
Iiim,  when  he  first  saw  it  "Q.  You  kept 
looking  to  see  whether  the  car  was  coAiing? 
A.  No;  I  looked  the  first  time,  until  I  look- 
ed the  second  time.  Then  I  saw  the  car  was 
on  me.  Q.  When  you  looked  the  second  time, 
the  car  was  on  you?  A.  Yes,  sir.  Q.  Then 
you  looked  before  you  got  on  the  north-bound 
track  and  looked,  did  you?  A.  Yes,  sir.  Q. 
The  next  time  you  looked  the  car  was  on 
yon?  A.  I  was  on  the  north-boimd  track 
when  I  looked  up  the  track.  I  saw  the  car 
was  not  coming  down.  I  didn't  see  it  when 
I  looked  the  first  time,  but,  when  I  looked 
again,  the  car  was  right  on  me  about  six 
or  eight  feet  from  me."  He  further  testified 
that  the  curtains  of  the  wagon  were  down, 
that  he  was  driving  in  a  slow  walk,  and  he 
supposed  this  obstructed  the  view,  as  it  tore 
the  curtain  "right  off  when  I  went  through." 
There  was  evidence  that  one  could  see  a  long 
distance  up  the  track,  but,  if  a  car  was  com- 
ing op  and  one  going  down  ahead  of  It  you 
could  not  see  the  car  coming  down.  There 
was  also  evidence  to  the  effect  that  the  head- 
light and  all  the  lights  inside  of  the  south- 
bound car  were  burning,  but  there  was  no 
light  upon  the  wagon  driven  by  the  plaintiff. 
The  motorman  testified  that  he  did  not  see 
the  wagon  and  team  until  within  30  or  40 
feet  of  it  and  used  every  effort  to  stop  the 
car  and  prevent  the  accident  when  he  dis- 
covered the  situation  of  the  plaintiff. 

[1]  The  evidence  as  to  the  excessive  speed 
of  the  car  at  the  time  of  the  accident  is  not 
very  definite,  but  unless  the  improper  speed 
was  the  direct  and  proximate  cause  of  the 
injury,  and  that  the  injury  would  not  Iiave 
occurred  but  for  the  excessive  speed,  there 
could  be  no  recovery  upon  this  ground.  P. 
W.  &  B.  R.  B.  V.  Stebbing,  62  Md.  517;  Hayes 
V.  Railroad  Co.,  Ill  U.  S.  228,  4  Sup.  Ct  360, 
28  L.  Ed.  410;  B.  &  O.  R.  R.  Co.  v.  State,  62 
Md.  479,  50  Am.  Rep.  233. 

[2,3]  Upon  the  proof  we  think  this  is  a 
dear  case  of  contributory  negligence  upon 
the  part  of  the  plaintiff,  and  there  Is  noth- 
ing in  the  record  to  take  It  out  of  the  op- 
eration of  the  rules  and  principles  establish- 
ed by  this  court  in  Meldling's  Case,  97  Md. 
77,  64  AU.  612,  McNab's  Case,  04  Md.  728,  51 
Atl.  421,  Manfuso's  Case,  102  Md.  257.  62  AU. 
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754,  Hatcher'B  Case,  103  Md.  78,  63  Aa  214, 
Brehm'B  Case,  114  Md.  802, 79  Atl.  692,  Hlck- 
oz's  Case,  104  Md.  669,  66  AU.  484,  and  Win- 
ter's Case,  U6  Md.  69,  80  AU.  661.  WbUe 
the  plaintiff  In  this  case  stopped  bis  wagon 
about  26  or  30  feet  from  the  crossing  In  or- 
der to  permit  the  north-bound  car  to  pass, 
he  neglected  as  he  approached  the  second 
track  to  use  that  care  and  caution  required 
of  him;  that  Is,  to  continue  to  look  until 
the  south-bound  track,  the  real  point  of  dan- 
ger, was  reached.  If,  as  the  proof  shows,  he 
drove  to  the  second  track  where  Ills  view 
was  obstructed  by  the  south-bound  car  which 
liad  just  passed,  and  proceeded  In  the  man- 
ner testified  to  by  him  to  drive  across  the 
second  track,  on  a  dark  night,  with  no  light 
on  his  wagon  and  with  curtains  down,  he 
was  guilty  of  negligence  directly  contribut- 
ing to  the  accident. 

In  Manfuso  v.  Western  Md.  R.  Co.,  102 
Md.  257,  62  Atl.  754,  it  is  said  by  the  settied 
law  of  tills  state  certain  well-defined  and  im- 
perative duties  are  imposed  upon  persons  be- 
fore they  make  the  attempt  to  cross  the 
tracks  of  a  railroad  company.  They  are 
bound  under  all  circumstances  to  look  and 
listen  for  approaching  trains,  and,  if  the 
crossing  is  one  of  more  than  ordinary  dan- 
ger and  the  view  of  the  tracks  Is  obstructed 
at  or  near  the  place  of  crossing,  it  is  the 
duty  of  the  traveler  to  stop,  look,  and  listen 
before  he  attempts  to  cross,  and  If  a  person 
neglects  these  necessary  precautions,  and  In 
consequence  of  such  neglect  is  injured  by  the 
collision  with  a  passing  train,  he  will  be 
held  to  have  contributed  by  his  own  negli- 
gence to  the  occurrence  of  the  accident,  and 
will  not  be  allowed  to  recover  for  any  in- 
jury he  may  have  sustained.  In  Winter  v. 
United  Rys.  Co.,  116  Md.  69,  80  AU.  651,  we 
said:  "The  driver,  when  he  halted  at  the 
north-bound  gutter,  was  in  a  place  of  safe- 
ty, and,  if  he  had  then  exercised  such  rea- 
sonable care  as  might  be  expected  of  an  or- 
dinarily prudent  driver,  and  waited  for  a 
few  seconds  until  the  west-bound  car  had 
gone  far  enough  on  its  way  to  uncover  the 
view  of  the  street  for  a  reasonable  distance 
west,  he  would  have  seen  the  eaat-comlng 
Madison  avenue  car,  and  could  easily  have 
allowed  it  also  to  pass  before  attempting  the 
crossing  and  thus  hare  prevented  the  col- 
lision. •  •  * "  In  Hatcher  v.  McDermot, 
103  Md.  78,  63  Atl.  214,  we  held  that  the 
plaintiff  was  guilty  of  contrlbutoi7  negli- 
gence for  crossing  an  electric  railway  on  a 
public  crossing  without  having  again  stopped, 
looked,  and  listened  for  a  car,  after  he  left 
a  point  about  one  hundred  and  thirty  feet 
distant  from  the  crossing,  where  he  did 
stop,  look,  and  listen,  but  where  his  view 
was  obstructed  to  some  extent 

In  the  case  at  bar  the  plaintiff  was  fa- 
miliar with  the  crossing  and  the  surround- 
ings because  be  stated  that  he  had  traveled 


the  route  for  about  20  years.  If  he  had 
stopped,  looked,  and  listened,  before  attempt- 
ing to  cross  the  second  track,  after  the  north- 
bound car  had  passed,  be  could  not  fall  to 
have  seen  or  heard  the  approach  of  the  car 
in  time  to  liave  avoided  the  accident.  He 
had  an  unobstructed  view  of  over  800  feet 
up  the  south-bound  track,  to  have  seen  the 
approach  of  the  car,  with  full  headlight,  and 
all  the  inside  lights  burning  brightly,  had  he 
stopped  and  looked.  In  Sparr  v.  United  Rys. 
Co.,  114  Md.  320,  79  Atl.  585,  it  is  said:  "It 
is  apparent  that,  if  he  had  looked  before  en- 
tering upon  the  track  of  the  railway,  he 
would  have  seen  the  car  approaching,  and. 
If  he  did  look  and  did  see  the  car,  he  was 
guilty  of  negligence  in  attempting  to  cross  in 
front  of  it  If,  on  the  other  hand,  be  did 
not  see  the  car,  it  must  have  been  because 
be  did  not  look,  and  it  was  negligence  on 
bis  part  to  venture  to  cross  the  track  without 
observing  the  precaution  of  looking  to  see 
if  a  car  was  coming.  Kven  if  those  in  charge 
of  the  car  saw  the  appellant  before  he  got 
on  the  track,  they  had  a  right  to  assume  that 
he  would  stop  in  a  place  of  safety,  and  not 
attempt  to  cross  in  front  of  the  car."  And 
to  the  same  effect  are  the  cases  of  McNab  v. 
Rys.  Co.,  94  Md.  719,  51  Ati.  421,  and  Heylng 
V.  United  Rya  Co.,  100  Md.  281,  59  AU.  667. 

Assuming,  then,  in  this  case,  there  was 
some  evidence  of  excessive  speed  or  neg- 
ligence on  the  part  of  the  appellee,  there 
is  no  evidence  to  show  that  it  has  any  caus- 
al connection  with  the  accident  Itself,  or 
showing  that  the  injury  was  the  direct  conse- 
quence of  such  excessive  speed.  As  was 
said  by  this  court  in  Heylng  v.  Railways 
Co.,  100  Md.  281,  69  Atl.  667,  if  the  plain- 
tiff was  guilty  of  contributory  negligence, 
the  question  of  negligence  vel  non  on  the 
part  of  the  defendant  becomes  immaterial; 
for  if  there  was  no  negligence  on  its  part 
there  can  be  no  recovery,  and  if  there  was, 
the  same  result  would  follow  because  of  the 
plaintiff's  contributory  negTigenc&  In  the 
present  case  the  evidence  shows  tha't  the 
plaintiff's  negligence  was  the  last  and  final 
negligent  act,  and  it  becomes  unnecessary  to 
discuss  further  this  branch  of  the  case.  Hey- 
lng V.  Railways  Co.,  100  Md.  281,  59  Atl. 
667 ;  P.  W.  4  B.  B.  B.  Co.,  ▼.  Stebbing,  62 
Md.  617;  C.  &  P.  B.  B.  Co.  v.  State,  73  Md. 
77,  20  Atl.  785,  25  Am.  St  Bep.  571;  McNab 
▼.  Railways  Co.,  94  Md.  729,  61  Ati.  421; 
Philips  V.  W.  &  B.  By.  Co.,  104  Md.  455,  65 
Atl.  422,  10  Ann.  Cas.  334. 

Being  of  opinion  that  the  plaintiff  in  this 
case  was  guilty  of  contributory  negligence, 
and  that  the  case  should  have  been  with- 
drawn from  the  jury  on  that  ground,  the 
judgment  will  be  reversed,  and,  as  there  can 
be  no  recovery,  a  new  trial  will  not  b* 
awarded. 

Judgment  reversed,  without  a  new  trial, 
with  costs. 
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MABTLAMD  ELEGTRIO  BX&  CO.  ▼. 
BEASLET. 

(Court  of  Appeals  of  Maryland.    Jan.  11, 
1912.) 

L  Baiuoadb  (i  S47*)— OBOBSiKa  Aocidknt. 
In  an  action  for  damages  in  a  collision  with 
in  electric  car  at  a  highway  crosaini;,  evidence 
that  the  antomatic  bell  giying  warmn?  of  the 
approach  of  trains  rang  frequently  when  there 
were  no  cars  approaching,  and  freqaently  failed 
to  ring  when  they  were  approaching,  thereby 
allowing  practicaUjr  a  continnous  behavior  of 
the  bell,  was  admissible  nnder  the  rnle  that 
where  the  qnestion  is  as  to  the  availability  of  a 
contrivance  desired  for  a  particolar  purpose, 
evidence  is  admissible  to  show  how  the  appli- 
ance aerred  when  put  to  tlie  use  for  whidk  It 
waa  deaigned. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  SS  1124-1137;   Dec.  Dig.  |  347.*] 

2.  EviDmcl    (S    146*)— GOI±.ATI!BAI.    Faois— 

AoinssiBiUTT. 
The  rale  that  collateral  facts  affording  any 
reaaonable  presumption  as  to  the  matter  in  dia- 
pate  existing  before  or  after  the  suit  may  be 
proved  is  subject  to  the  qualification  that  the 
time  most  not  be  too  remote. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  434;   Dec  Dig.  f  145.*] 

i.  Appeal  and  Ebbok  (|  970*)— Qtjestionb 
Betiswablb— DiscBsnoR  of  Tbial  Coubt. 
Where  the  trial  court  admitted  evidence 
«f  collateral  facts  as  illustrating  the  question  in 
isane,  the  court  on  appeal  on  reviewing  the  rul- 
ing will  presume  that  the  trial  court  exercised 
proper  discretion,  in  the  absence  of  plain  evi- 
dence of  abase  thereof. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  3849-3851;  Dec  Dig.  S 
97(t  J 

i  Evidence  (|  359*)— Phoioobaphs— Admis- 
aiBiLrrY. 
A  collision  with  an  electric  car  occarred  in 
Jnne.  The  traveler  in  an  action  for  injuries, 
referred  in  his  testimony  to  trees  in  leaf  at  the 
tune  of  the  accident.  The  trees  were  trimmed 
after  the  accident  and  photographs  were 
mbsequently  taken  after  there  had  been  a  fall 
of  anow.  Held  that  the  admission  of  the  pho- 
tographs in  evidence  was  not  reversible  error, 
nnce  the  trial  court  with  the  photographs  and 
the  witness  who  took  them  before  it  had  some 
^acretioti  in  admitting  them. 
_[Ed.  Note. — For  oUier  cases,  see  Evidence, 
Dec.  Dig.  {  359.*] 

5.  Kailboadb  (f  880*)— Cbobbiko  Accident— 
Case  Rsquibkd  of  Tkavxlbbs. 
Where  a  traveler  approadiing  an  electric 
railroad  highway  crossing  knew  that  the  auto- 
matic bell  to  warn  travelers  of  the  approach  of 
can  was  out  of  order  and  freauently  rang  when 
no  cars  were  approaching,  and  frequently  failed 
to  rmg  when  cars  approached,  he  must  exercise 
■pecia}  care  to  look  and  listen  for  cars. 
^[Ed.  Note. — For  other  cases,  see  Railroads, 
Cat  Dig.  li  1071-1074;  Dec  Dig.  {  380.*] 

&  Raiuoads  (I  848*)— GoujsiON  at  Hioh- 
wat  CBOBsmo— Goktbibuxobt  NxauaENOK 

-EVIDCHCK. 

A  traveler  was  struck  by  an  electric  car 
>ca  crossing  at  night  The  undisputed  evidence 
Mowed  that  a  car  vrtien  600  feet  from  the 
<^oa(uig  tlirew  its  light  on  the  road  on  which 
wetrsveler  was  driving  at  a  point  127  feet 
WW  the  crossing.  The  driver  when  10  feet 
mm  the  track  could  lutve  seen  the  headlight 
>>0  feet  from  the  crossing.  The  traveler  testi- 
°«d  that  he  heard  no  whistle  or  signal  and  no 
Koiie  of  an  approaching  car.  There  was  testi- 
monr  that  repeated  signaUi  were  given.    Held 


to  show  as  a  matter  of  law  that  tiie  traveler 
was  guilty  of  contributory  negligence,  prednd- 
ing  a  recovery. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  H  1188-U60;  Dec  Dig.  |  348.*] 

7.  BviDEWOK  (I  688*)— WmoHT  or  Evidence 

— Cbkdibilitt  of  WlTNKSa 

The  testimony  of  one  who  could  see  and 
hear  an  object  had  he  really  looked  and  listened, 
that  he  looked  and  listened,  but  did  not  see  and 
hear,  is  unworthy  of  credit 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  i  2487:  Dec  Dig.  f  68a*] 

Appeal  from  Glrcnlt  Court,  Howard  Coun- 
ty; Jas.  R.  Brashears  and  Wm.  Henry  For- 
eythe,  Jr.,  Judges. 

Action  by  6«orge  Thomas  Beasley  against 
the  Maryland  Electric  Railways  Company. 
From  a  Judgment  for  plaintiff,  defoidant  ap- 
peals. Reversed,  without  awarding  a  new 
triaL 

Argued  before  BOTD,  C.  J.,  and  PBARCB, 
BURKE,  THOMAS,  PATTISON,  and  STOCK- 
BRIDGE,  JJ. 

Charles  A.  Marshall  and  Robinson  Grls- 
wold,  for  appellant  Robert  Mosb,  for  ap- 
pellee. 

PEARCE,  J.  This  suit  was  brought  by  the 
appellee  to  recover  damages  resulting  from  a 
collision  at  Shipley  Station,  on  the  line  of 
the  Maryland  Electric  Railways  Company, 
between  one  of  the  appellant's  cars  and  a 
team  of  mules  and  wagon  belonging  to  the 
appellee,  one  of  the  mules  being  killed,  the 
wagon  and  load  of  peas  destroyed,  and  the 
harness  much  broken  and  injured.  The  driv- 
er of  the  wagon  also  sustained  injuries  for 
wlilch  be  has  brought  suit,  tbe  result  of 
which,  by  agreement  of  counsel,  is  to  abide 
the  decision  of  this  appeal. 

The  public  road  from  Severn  to  Baltimore 
crosses  the  railways  track  at  Shipley  Station, 
and  is  used  day  and  night  by  a  very  large 
number  of  teams  hauling  produce  of  all  sorts 
to  market  The  county  road  at  that  crossing, 
going  towards  Baltimore,  runs  near  North 
East  and  crosses  the  track  at  an  angle  of 
about  40  degrees.  The  approach  of  the  rail- 
way to  the  station  coming  from  Baltimore  IB 
through  a  deep  cut,  the  course  before  enter- 
ing the  cut  being  nearly  due  south,  but  curv- 
ing in  the  cut  until  it  emerges  from  It,  until 
at  the  crossing  the  course  is  about  southeast 
It  appears  from  the  testimony  of  the  plain- 
tiff, as  a  result  of  actual  measurement  by  him, 
that  a  car  approaching  this  crossing  from 
Baltimore  comes  first  into  the  vision  of  one 
at  the  crossing,  or  10  feet  therefrom,  at  a 
point  450  feet  from  the  center  of  the  cross- 
ing, as  is  shown  on  the  blueprint  used  at  the 
argument  There  is  an  automatic  bell  at  the 
station,  the  purpose  of  which  is  to  warn 
travelerB  of  the  approach  of  trains,  but  there 
was  evidence  from  a  number  of  witnesses 
that  it  rang  frequently  when  there  were  no 
cars  approaching,  and  frequently  failed  to 
ring  when  they  were  approaching.    Mr.  War- 
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then,  who  lived  at  Bhlpley  In  May,  1910,  said 
It  rang  "continuously  most  of  the  time" 
though  sometimes  It  acted  properly,  that  It 
was  a  nuisance  and  disturbed  him  so  much 
at  night  that  he  wrote  to  the  company  about 
it,  it  might  hare  been  a  week  or  as  much  as 
two  weeks  before  the  accident,  but  he  could 
not  tell  just  bow  long.  Mr.  Stockett  said  he 
lived  close  to  Shipley  Station  up  to  October, 

1909,  that  he  had  known  this  bell  to  ring  24 
to  48  hours  on  a  stretch;  that  It  became  a 
nuisance  and  he  complained  to  the  company, 
and  they  gave  him  a  key  to  the  box  so  he 
could  stop  it,  and  he  had  stopped  it  as  late 
as  10  o'clock  at  night  Mr..Kelley  said  he 
often  heard  It  ringing  when  there  was  no 
car  coming;  that  he  had  waited  on  that  ac- 
count as  much  as  ten  minutes  before  attempt- 
ing to  cross,  and  had  become  so  hardened  to 
it  that  he  paid  no  attention  to  its  ringing 
during  the  last  year  or  so.  He  drove  over 
that  crossing  the  day  of  the  accident  but 
could  not  say  whether  the  bell  then  rang. 
Mr.  Ford  who  lived  about  200  yards  distant 
said  seven  out  of  ten  times  when  it  would  be 
ringing  there  would  be  no  car  coming;  that 
he  crossed  there  that  day,  but  the  bell  was 
not  ringing  at  that  time.  Richard  HaU  said 
he  crossed  there  frequently,  going  to  and 
coming  from  Baltimore,  when  the  bell  was 
ringing  and  there  was  no  car  coming.  This 
was  in  the  summer  of  1910,  but  he  could  not 
say  whether  It  was  before  or  after  this  ac- 
cident and  there  was  similar  testimony  from 
other  witnesses. 

Wesley  Forrester,  the  driver  of  the  team, 
testified  that  he  left  Mr.  Beasley's  about  sev- 
en miles  from  Shipley  about  9:30,  June  14, 

1910.  The  night  was  foggy.  His  mules  walk- 
ed most  of  the  time  and  he  could  see  their 
heads  as  he  drove  along;  that  he  had  been 
driving  that  road  five  or  six  years  day  and 
night  and  he  knew  this  bell,  and  Icnew  it 
often  rang  continuously  whether  cars  were 
coming  or  not ;  that  as  he  approached  that 
night  he  stopped  30  or  40  yards  from  the 
track,  and  heard  the  bell  ringing  faintly,  but 
heard  nothing  else;  then  went  up  to  the 
tracks,  stopped,  looked  In  both  directions, 
listened  but  saw  nothing,  and  heard  nothing 
except  the  bell,  and  then  went  on;  that  the 
first  notice  he  had  that  the  car  was  coming 
was  when  he  saw  the  headlight  right  on  top 
of  him. 

On  cross-examination  he  said  he  stopped  at 
the  track  two  or  three  minutes  before  at- 
tempting to  cross,  and  he  had  stopped  at  oth- 
er times  when  the  bell  was  ringing,  as  much 
as  10  or  15  minutes,  and  had  waited  until 
three  or  four  other  wagons  came  along  and 
crossed  before  him.  He  said  he  was  not 
asleep  when  he  approached  the  crossing,  and 
had  not  been  asleep  that  night  but  that  he 
would  not  swear  that  as  be  came  to  the  cross- 
ing he  did  not  have  his  bands  and  his  head 
down;  that  be  did  not  hear  either  a  station 
signal  or  a  danger  signal  from  the  car,  and 


that  be  Is  positive  he  would  have  heard  ei- 
ther or  both,  If  they  were  given. 

Harry  Albaugh  testified  for  the  defendant 
that  he  left  Baltimore  on  the  14th  of  Jnoe, 
1910,  on  the  11:35  p.  m.car;  that  he  occupied 
the  front  seat  on  the  front  car  on  the  right- 
hand  side,  the  motorman  being  on  the  left; 
that  the  car  had  a  bright  headlight  and  he 
could  see  blades  of  grass  in  the  track  200 
feet  ahead ;  that  he  had  been  keeping  notice 
of  the  whistle  being  blown,  and  Just  l)efore 
they  got  to  the  curve  approaching  Shipley  a 
real  sharp  whistle  was  given;  that  just  as 
they  came  around  the  curve  he  saw  the  bead 
of  one  mule  going  very  slowly  across  the 
track;  that  he  jumped  and  then  saw  both 
mules  and  saw  a  man  "sitting  in  the  seat 
with  his  head  down  and  the  reins  in  his 
hands  carelessly  like  this  (indicating)."  The 
man  on  the  wagon  never  made  a  move  to  get 
out  of  the  way,  and  when  he  saw  the  car 
was  going  to  hit  them  he  moved  back  in  the 
car,  but  facing  front  all  the  time;  that  h« 
felt  the  car  tremble  as  the  brakes  were  ap- 
plied; that  the  whistle  was  blown  before  the 
team  was  in  sight,  and  after  It  was  In  sight 
six  or  eight  times;  that  the  l>ell  was  ringing 
all  the  time  when  the  car  stopped  until  the 
car  backed  Into  the  siding,  and  began  again 
as  the  Annapolis  car  approached;  that  the 
motorman  slowed  up  before  he  hit  the  curve, 
and  he  judged  the  car  after  that  was  going 
about  half  as  fast  as  before. 

Allan  T.  Hopkins  was  on  the  right-hand 
side  about  the  middle  of  the  front  car,  there 
being  two  on  the  train,  with  a  bright  head- 
light; the  whistle  was  sounded  as  they  ap- 
proached the  curve,  and  again  Just  as  they 
came  around  the  curve.  He  did  not  see  the 
mules,  but  saw  the  motorman  apply  the 
brakes  two  or  three  seconds  before  the  colli- 
sion, and  that  the  car  was  going  at  a  mod- 
erate speed. 

W.  C  Kennedy  was  in  the  center  of  the 
first  car  with  his  window  up.  When  tbe 
emergency  brakes  were  applied  he  looked  out 
and  saw  the  beads  of  two  mules  on  the  track, 
and  he  Judged  the  car  was  about  150  feet 
from  the  crossing;  beard  the  whistle  blow- 
when  the  emergency  brakes  were  applied  and 
also  before. 

V.  J.  Vanous,  the  conductor  In  charge  that 
night  said  the  regular  crossing  signal  was 
blown  just  before  they  reached  Shipley  about 
150  yards  from  the  crossing,  and  the  danger 
signal  following  from  five  to -ten  seconds  lat- 
er  as  well  as  he  could  judge. 

Wm.  T.  Sdble,  the  motorman  on  the  car 
testified  that  be  stopped  at  Linthlcum,  tbe 
station  Just  north  of  Shipley,  and  after  leav- 
ing Linthlcum  blew  for  Shipley,  and  at  a  rea- 
sonable distance  blew  for  that  crossing;  that 
as  he  eased  up  on  the  car  and  swung  round 
the  curve  he  saw  the  tall  end  of  the  wagon 
on  the  track  about  100  feet  away;  that  lie 
grabbed  the  brake  with  one  hand  and  tbe 
whistle  cord  with  the  other  and  shut  his  ey-es 
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to  keep  out  the  flying  glass,  and  when  he 
Rtopped,  tbe  wagon  was  smashed  into  pieces. 

The  blueprint  already  referred  to  was 
tben  put  In  evidence,  and  Mr.  Layng,  the  en- 
gineer who  made  the  plat  testlfled  to  its  ac- 
curacy, and  said  that  when  a  car  coming  from 
Baltimore  is  600  feet  from  the  crossing,  the 
headlight  strikes  the  road  127  feet  from  the 
crossing,  and  when  the  car  is  198  feet  from 
the  crossing,  It  strikes  the  road  49  feet  from 
the  crossing.  He  said  there  was  no  Change 
in  the  snrronndings  afTecting  the  vision  of 
the  light,  as  only  a  little  had  been  cut  out  of 
the  tops  of  the  trees  near  the  station  above 
tbe  line  at  vision.  He  also  offered  to  exhib- 
it certain  photographs  of  the  location  taken 
after  this  trimming,  which,  on  objection  by 
the  plaintiff,  were  excluded. 

It  should  also  be  noted  that  tbe  plaintiff 
testified  with  commendable  frankness  that 
the  driver  of  that  team  at  ten  feet  from  the 
trade  could  see  further  towards  Baltimore 
than  when  right  on  the  trade,  and,  on  cross- 
examination,  after  having  stated  in  his  ex- 
amination-in-cbief,  that  one  ten  feet  from  tbe 
track,  coold  see  down  the  track  460  feet,  by 
his  own  measurement,  said  that  if  the  driver 
had  stopped  ten  feet  from  the  track  and  had 
looked  tor  the  light,  he  should  have  seen  It 
There  were  six  exceptions  to  the  rulings  on 
evidence  and  one  to  tbe  rulings  on  the 
prayers.  The  first,  second,  third,  fourth  and 
fifth  exceptions  were  taken  to  the  action 
of  the  court  in  permitting  a  number  of  the 
plaintiff's  witnesses  to  testify  to  the  opera- 
tion, at  Indefinite  periods  prior  to  the  acci- 
dent, of  the  automatic  alarm  bell  at  the 
crossing,  and  may  all  be  considered  as  one  ex- 
ception. The  sixth  exception  was  taken  to 
the  refusal  to  allow  the  Introduction  In  evi- 
doice  of  the  photographs  mentioned. 

[1]  The  principle  involved  in  the  group  of 
exceptions  above,  was  considered  in  Brooke 
V.  Winters,  89  Md.  500,  and  in  Maryland.  Del. 
A  Ta.  B.  R.  V.  Brown,  109  Md.  319,  71  Att. 
1006,  and  its  application  has  been  frequently 
discussed  in  the  various  courts  of  this  coun- 
try nnder  varying  drcumstances.  Without 
repeating  here,  we  may  refer  to  what  was 
quoted  in  R.  R.  v.  Brown,  supra,  from  Wig- 
more  on  Evidence,  as  bearing  generally  upon 
the  subject  £31iott  in  tils  work  on  Evidence, 
ToL  1,  8  87,  referring  more  directly  to  the  pre- 
cise question  here  involved,  says:  "Where  It 
becomes  necessary  to  affect  those  chafed 
with  the  duty  of  keeping  highways,  bridges  or 
other  structures  In  a  safe  condition,  or  of  keep- 
hig  only  competent  persons  in  their  service, 
with  notice  of  d^e<<ts  or  unfltttets,  or  toners 
the  queation  U  aa  to  f As  aafetv  or  avaUaWity 
of  a  machine  or  contrivance  designed  for  a 
particular  purpose  or  for  practical  use,  evi- 
dence is  admissible  to  show  how  the  thing 
served  when  put  to  the  use  for  wlilch  it  was 
designed.  In  the  one  case,  or  that  occurrences 
of  a  character  to  make  the  defect  or  Incom- 
petency notorious  had  taken  place,  in  the 


other."  This  rule  is  Illustrated  In  the  fol- 
lowing cases,  among  numerous  others: 

Brewing  Co.  v.  Bauer,  60  Ohio  St  660,  85 
N.  B.  65,  40  Am.  St  Rep.  686,  where  In  an 
action  for  injuries  to  an  employ^  while  op- 
erating a  lift  or  elevator  which  It  was  his 
duty  to  operate,  evidence  was  admitted  show- 
ing that  on  a  prior  occasion  the  elevator  be- 
haved in  the  same  manner  as  when  he  was 
injured,  as  tending  to  show  some  vice  in  its 
construction  or  defect  in  its  maintenance, 
rendering  its  operation  unreliable  and  dan- 
gerous, and  that  the  employer  knew,  or 
should  have  known  of  this  fact. 

Myers  v.  Hudson  Iron  Co..  160  Mass.  125, 
22  N.  B.  681,  15  Am.  St  Rep.  176,  where  evi- 
dence was  held  admissible  of  former  slips 
of  the  dutch  gear  designed  to  prevent  slip* 
ping,  by  which  slipping  the  plaintiff  was  in- 
jured, said  former  slippings  being  In  the 
knowledge  of  the  defendant 

Pittsburgh  &  Ft  Wayne  R.  W.  v.  Ruby, 
88  Ind.  294,  10  Am.  Rep.  Ill,  where  evidence 
was  held  admissible  of  particular  acts  of 
carelessness  on  the  part  of  a  coservant  to 
show  his  retention  by  the  master  after  he 
knew  of  his  carelessness. 

McCarragber  v.  Rogers,  120  N.  Y.  526,  24 
N.  E.  812,  where  in  an  action  for  an  injury 
by  an  employ^  because  a  piece  of  machinery 
he  was  operating  jumped  out  of  tbe  socket 
a  person  previously  injured  at  the  same  ma- 
chine was  allowed  to  testify  that  this  occur- 
red frequently  during  his  use  of  it  And  to 
the  same  effect  are  Baker  v.  Hagey,  177  Pa. 
128,  85  AU.  705,  55  Am.  St  Rep.  712,  and 
Perry  v.  Machine  Co.,  70  Vt  277,  40  Atl.  781. 

[2]  The  broad  principle  underlying  all 
these  cases,  is  well  stated  in  Brooke  v.  Win- 
ters, 39  Md.  508,  as  follows:  "The  rule  that 
exdudes  facts  because  they  are  collateral, 
does  not  apply  to  facts  wherever  existing  if 
they  may  afford  any  reasonable  presumption 
as  to  the  matter  in  dispute.  Whether  they 
are  facts  before  or  after  the  suit  they  are 
admissible,  if  they  illustrate  or  explain  the 
question  in  issue."  One  important  qualifica- 
tion of  this  rule  is  that  the  time  must  not  be 
too  remote,  and  in  this  respect  we  think  the 
evidence  admitted,  being  of  practically  con- 
tinuous behavior  of  the  bell,  comes  within 
that  requirement  of  the  rule. 

[3]  It  should  also  be  noted  that  in  all  such 
cases,  it  will  be  presumed  that  the  trial  court 
did  its  duty  and  all  reasonable  presumptions 
necessary  to  uphold  its  rulings  will  be  indulg- 
ed. 1  Elliott  on  Evidence,  |  127;  and  Uiat 
the  matter  should  be  regarded  as  in  tbe  dis- 
cretion of  the  trial  conrt  unless  there  is  plain 
evidence  of  abuse  of  that  discretion.  There 
is  no  such  evidence  here  and  there  was  no- 
error  in  these  rulings. 

[4]  As  to  the  sixth  exception  resting  to- 
the  admissibility  of  pbotograplis  taken  some 
time  after  the  accident  and  after  a  change 
of  seasons,  the  authorities  are  not  in  har- 
mony. 
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In  Dyson  ▼.  N.  T.  &  N.  E.  B.  B.,  67  Conn. 
9,  17  Ati.  137,  14  Am.  St  Bep.  82,  Chief  Jus- 
tice Beardsley  said :  "The  picture  represent- 
ed the  crossing  In  question  and  its  surround- 
ings, and  presumably  the  court  below  found 
it  was  a  correct  representation  of  them.  The 
change  In  the  appearance  of  the  locality  by 
the  falling  of  the  leaves  from  the  trees  was 
of  course  open  to  explanation." 

In  Chicago  &  Eastern  111.  R.  R.  Co.  ▼. 
Crose,  214  lU.  602,  73  N.  E.  866,  106  Am.  St 
Rep.  135,  the  court  said:  "Photographs  offer- 
ed in  evidence  to  explain  a  transaction  are 
only  competent  when  they  are  shown  to  have 
been  taken  so  as  to  correctly  exemplify  the 
actual  situation,  circumstances  and  surround- 
ings at  the  time.  When  the  situation  and 
surrounding  circumstances  are  subject  to 
change,  photographs,  to  be  of  any  value  as 
evidence,  must  be  shown  to  have  been  taken 
at  the  time,  or  when  the  situation  and  sur- 
roundings are  unchanged." 

In  the  case  before  us  certain  trees  which 
were  referred  to  by  the  driver  as  obstructing 
the  vision,  and  which  were  in  leaf  at  the 
time  of  the  accident  in  June,  had  been  since 
trimmed,  though  only  in  the  tops,  and  there 
had  been  a  fall  of  snow  when  the  photograph 
was  taken.  It  is  not  possible  to  lay  down  a 
general  rule  as  to  what  changes  shall  require 
an  exclusion  of  photographic  representations 
of  the  locality,  but  the  trial  court  with  the 
photographs  before  it,  and  the  witness  who 
took  them,  ought  to  be  conceded  some  dis- 
cretion in  admitting  or  rejecting  them,  and 
we  should  not  feel  warranted  in  reversing 
this  Judgment  upon  that  ground,  without 
clear  proof  that  injury  was  thereby  Inflicted 
upon  the  defendant 

[E]  This  brings  us  to  the  rulings  on  the 
prayers. 

It  conclusively  appears  from  the  evidence 
that  the  automatic  electric  bell  had  been  al- 
most continuously  out  of  order  for  some  time 
before  the  accident ;  that  It  could  not  be  re- 
lied on  for  the  purpose  for  which  it  was  pro- 
vided, and  that  this  was  well  known  to  the 
driver  at  and  before  the  time  of  the  accident 
Bis  own  evidence  shows  he  knew  that  when 
the  bell  was  silent  this  gave  no  assurance  of 
safety,  and  that  its  ringing  was  no  certain 
indication  of  danger. 

The  situation,  therefore,  as  to  him,  was  the 
same  as  if  a  bell  had  never  been  placed  there, 
except  that  his  knowledge  of  the  untrust- 
worthiness  of  the  bell  when  he  heard  it  ring- 
ing as  he  approached  the  track  and  later 
drove  on  It,  demanded  special  care  and  cau- 
tion on  bis  part  to  look  and  listen  for  the 
danger  of  which  the  tra(&  itself  was  a  warn- 
ing. 

[S]  The  defendant's  third  prayer,  whic^ 
was  refused,  asked  that  the  Jury  be  instruct- 
ed "that  from  the  uncontradicted  evidence 
in  the  case,  the  driver  of  the  plaintlCTs  wag- 
on was  guilty  of  negligence  directly  contribut- 


ing to  the  accident  complained  of,  and  there- 
fore their  verdict  must  be  for  the  defendant" 
There  is  evidence  strongly  suggesting  that  he 
was  asleep  in  his  seat  when  he  drove  on  the 
track,  until,  as  he  expressed  it,  "be  saw  the 
headlight  right  on  top  of  him,"  but  he  denied 
that  he  had  been  or  was  asleep,  though  he 
would  not  deny  that  his  head  was  down  and 
his  hands  dropped.  If  this  w«re  the  only 
basis  of  that  prayer  it  could  not  be  granted, 
because  that  remains  a  disputed  fact  for  the 
Jury.  But  that  is  not  the  only,  nor  Is  it  the 
real,  basis  of  the  prayer.  The  uncontradicted 
testimony  of  Mr.  Layng,  the  draftsman  of  the 
blueprint,  is  that  when  a  car  coming  from 
Baltimore  is  600  feet  from  the  crossing  the 
Ught  is  thrown  plainly  on  the  road  on  which 
Forrester  was  driving  at  a  point  127  feet 
from  the  crossing,  and  the  uncontradicted 
testimony  of  the  plaintiff,  Mr.  Beasley,  is 
that  the  driver  when  10  feet  from  the  track 
should  have  seen  the  headlight  itself  450  feet 
from  the  crossing,  as  there  was  nothing  to 
obstruct  his  view. 

The  driver  himself  testified  that  if  the  car 
was  going  to  stop  at  the  station  he  was  sure 
it  could  not  have  traveled  round  the  curve  at 
the  rate  of  20  miles  an  hour,  to  the  crossing, 
before  he  got  over  the  track,  and  the  testi- 
mony is  uncontradicted  that  the  car  was  go- 
ing to  stop  at  the  station.  The  driver  says  he 
heard  no  whistle  or  signal,  and  no  noise  of 
an  approaching  car,  but  there  is  no  contradic- 
tion of  the  testimony  that  repeated  signals 
were  given,  nor  of  the  fact  that  there  were 
two  cars  on  In  the  dead  of  night 

[7]  It  has  been  repeatedly  held  in  this  state 
that  when  one  who  can  see  and  hear,  says  he 
looked  and  listened,  but  did  not  see  or  hear 
an  object,  which  if  he  had  really  looked 
and  listened,  he  must  have  seen  or  heard, 
such  testimony  is  unworthy  of  consideration 
(Helm's  Case,  84  Md.  515,  36  AU.  119,  36  L. 
R.  A.  215;  Medalry's  Case,  86  Md.  174,  37 
Atl.  796;  Roming's  Case,  96  Md.  80,  53  Atl. 
672 ;  Phillip's  Case,  104  Md.  458,  66  Att.  422)  ; 
and  this  is  now  declared  in  1  EBliott  on  Evi- 
dence, 1 127,  to  be  the  general  rule.  We  can- 
not  escape  the  conclusion  that  this  prayer 
should  have  been  granted,  and  this  renders 
it  unnecessary  to  consider  the  rulings  on  any 
of  the  other  prayers,  except  those  of  the 
plaintiff  which  it  follows  should  have  been 
refused. 

Judgment  reversed,  without  awarding  a 
new  trial,  costs  above  and  below  to  be  paid 
by  the  appellee. 


BABNBTT  ▼.  BARNETT  et  iL 

(Court    of    Appeals    of   Maryland.     Jan.    U. 
.  1912.) 

u.  Wirxs     (i    697*)— Estate    Devisid— Fkb 
SncFLX. 

Testatrix's  will  gave  to  her  surviving  has- 
band  entire  control  of  a  certain  farm  with- 
out power  to  sell  or  incumber,  and  provided 
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that  at  her  hnsband's  deatb,  an4  after  debts 
were  paid  and  a  sum  named  paid  to  her  daugh- 
ter, an  equal  division  of  her  property  or  its 
proceeds  anould  be  made  amone  her  five  chil- 
dren, and,  in  the  event  of  the  death  of  any  of 
them  before  the  settlement  of  the  estate,  that 
their  part  should  go  to  their  children,  and,  If 
there  were  none,  should  be  equally  divided 
amonc  the  sarvivors,  and  that  it  was  the  tes- 
tatrix^s  desire  that  her  children  should  have 
their  part  of  the  estate  "for  their  exclusive 
benefit  or  maintenance  and  at  their  death  go 
to  their  children  absolotely,"  but  that,  if  any 
child  marry  and  die  withotit  Issue,  the  part  of 
such  child  should  revert  to  the  survivinf  chil- 
dren. A  codicil  provided  that  testatrix  desir- 
ed "all  of  my  children  to  have  absolute  control 
of  their  portion  of  my  estate,"  and  that  she 
did  not  desire  the  property  to  be  forced  into 
the  market  at  a  sacrifice,  but  that  it  should 
be  held  at  least  five  years,  as  the  children 
coQld  all  agree  to  dispose  of  it  to  advantage 
within  that  time.  Held  that,  at  the  hus- 
band's death,  the  children  took  a  fee-simple, 
and  not  merely  a  life,  estate;  the  word  ab- 
aolnte"  as  nsed  in  the  codicil  Importing  an  ez- 
dasive  control  and  title  in  the  chUdre£^(citing 
1  Words  &  Phrases,  38).  '' 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  I  5»7.*] 

2.  Wills     (|    439*)— Oowstbuction— Ihtew- 
Tio:»  OF  Tektatob. 

Wills  are  construed  more  liberally  than 
deeds  in  order  to  effectuate  testator's  intent 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  932,  955,  957;   Dec  Dig.  i  439.*] 

3.  Wills     (i    597»)— Estati    Dbviskd— Feb 
Simple. 

To  pass  the  fee,  it  is  not  necessary  to 
ue  strictly  technical  language. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Mg.  ft  1319-1326;   Dec  Dig.  {  B97.»] 

4.  Wills       (I     441*)— Conbtbuotioh— Sub- 

SOUXOINO   ClBCiniBTANCEB. 

For  the  pupoee  of  effectuating  testator's 
intent,  his  situation  and  the  other  circum- 
stances existing  when  the  will  was  executed 
may  be  properly  considered  in  coimection  with 
the  language  of  the  win. 

(Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  958;   Dec  Dig.  {  441.*] 

i.  Wills     Q     600*)— Bbtaik    Dbtibed— Feb 

_     SUCPLE. 

Vlf  an  estate  is  given  to  one  generally  or 
indefinitely  with  a  power  of  disposition,  he 
takes  the  entire  estate  absolutely^ 

FEd.  Note.— For  other  cases,  t^  Wills,  Cent 
Dig.  H  133&-1339;   Dec  Dig.  i  600.*] 

Appeal  from  Circnlt  Court  of  Baltimore 
Connty. 

Action  betweoi  Amelia  Emma  Bamett 
and  De  Warren  Beauregard  Bamett  and 
otheis.  From  the  decree,  Amelia  Emma 
Baraett  appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCE,  BURKE,  THOMAS,  PATTISON, 
URXEK,  and  STOCKBRIDGE,  JJ. 

Craln  ft  Herahey,  for  appellant.  Robert 
W.  Beacb,  for  appellees. 

STOCKBRIDGE,  J.  On  December  5, 1888, 
Amelia  Elizabeth  Bamett  executed  her  will 
for  the  express  purpose  of  "making  some 
diqwsition  of  my  real  estate."  By  this  In- 
stnunent  she  provided  that,  in  the  event  of 
iKr  husband  snrvlTlng  her,  he  should  have 


entire  control  of  the  fiirm  belonging  to  her 
on  the  Relsterstown  turnpike  road,  In  Bal- 
timore county,  comprising  about  63  acres, 
but  without  the  power  to  sell  the  farm  or 
any  part  of  It,  or  to  permit  it  to  be  incum- 
bered by  debts  or  mortgages,  or  to  depred- 
ate from  neglect,  and  with  the  further  ex- 
pressed wish  that  her  unmarried  children 
should  "have  a  comfortable  support  from 
the  proceeds  of  the  farm."  At  her  husband's 
death,  and  after  all  debts  were  paid,  and 
the  sum  of  $3,000  paid  to  her  daughter, 
Amelia  Emma  Bamett,  ber  wUl  continues  as 
follows: 

"Then  an  equal  division  of  my  property, 
or  If  sold,  an  equal  division  of  proceeds 
among  my  five  children,  Amelia  Emma  Bar- 
nett,  Estella  Virginia  Bamett,  Jessie  Davis 
Bamett,  De  Warren  Beauregard  Bamett, 
Florence  Lee  Bamett,  and  In  the  event  of 
the  death  of  any  of  my  children  before  the 
settlement  of  the  estate,  then  their  portion 
shall  go  to  their  children,  but  if  they  have 
no  children,  then  their  portion  shall  be 
equally  divided  among  my  surviving  chil- 
dren, and  to  the  children  left  by  any  of  my 
other  deceased  children,  should  there  be  any. 
It  is  my  desire  that  my  children  shall  have 
their  portion  of  my  estate  for  their  exclu- 
sive benefit  or  maintenance  and  at  their 
death  go  to  their  children  absolutely,  but  if 
any  of  my  children  should  marry  and  die 
without  children  then  their  portion  shall  re- 
vert to  my  surviving  children  and  children 
left  by  any  of  my  deceased  children." 

Nine  years  after  the  execution  of  this  will 
the  testatrix  executed  a  codicil  in  the  fol- 
lowing language: 

"Finding  portions  of  my  original  will  not 
arranged  to  my  entire  satisfaction  I  desire 
to  make  some  alterations. 

"I  desire  all  of  my  children  to  have  abso- 
lute control  of  their  portion  of  my  estate. 
I  also  desire  that  my  children  shall  be  very 
guarded  In  advancing  their  money  to  any- 
one. Should  any  loan  be  ma'de  to  secure 
themselves  against  loss  and  in  the  event  of 
the  death  of  any  of  my  children  without  is- 
sue what  remains  of  their  portion  shall  re- 
vert to  my  living  children  and  children  of  my 
deceased  children  should  there  be  any. 

"It  Is  my  express  desire  that  there  shall 
be  no  dlssention  among  my  heirs  over  the 
division  of  my  estate,  and  I  furthermore 
stipulate  that  my  property  shall  not  be  forc- 
ed into  market  and  sacrificed,  but  shall  be 
held  at  least  five  years  unless  they  can  all 
agree  to  dispose  of  same  to  advantage  before 
the  expiration  of  five  years." 

The  testatrix  died  on  the  1st  July,  1900, 
leaving  her  husband  surviving  her,  and  be 
died  in  February,  1909.  The  children  of 
the  testatrix  are  all  adults,  and  the  record 
in  this  case  discloses  but  a  single  question 
which  this  court  is  called  to  pass  upon. 

[1]  That  question  Involves  a  construction 
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of  tbe  win,  and  the  determination  whether 
the  language  of  the  will  and  codicil  operate 
to  vest  in  tbe  children  of  the  testatrix  an  ab- 
solute fee  or  a  life  estate  only.  The  express 
terms  of  the  will  created  in  the  husband  of 
the  testatrix  a  life  estate,  which  has  now  been 
terminated  by  his  death.  The  limitation  up- 
oi\  sale  imposed  by  the  concluding  words  of 
the  codicil,  being  a  time  limitation  of  five 
years,  has  now  expired,  more  than  the  stipu- 
lated period  having  passed  since  both  the 
execution  of  the  codicil  and  the  death  of  the 
testatrix. 

[2-4]  The  rules  of  construction  are  simple 
and  readily  understood.  Thus  it  has  always 
been  recognized  that  wills  are  to  be  constru- 
ed more  liberally  than  deeds,  in  order  that 
the  intention  of  a  testator  may  be  carried 
into  effect,  and  therefore,  in  order  to  pass  a 
fee.  it  is  not  necessary  to  make  a  strict  use 
of  technical  expressions.  Page  on  Wills,  } 
661.  It  is  always  the  object  of  the  court  to 
ascertain.  If  possible,  the  intention  of  the 
testator,  and  to  do  that  the  particular  situ- 
ation of  the  testator,  or  other  circumstances 
which  existed  at  the  time  of  the  execution 
of  the  instrument,  are  always  proper  sub- 
ject-matters of  consideration  in  connection 
with  the  language  which  is  actually  employ- 
ed. Henderson  v.  Henderson,  64  Md.  185,  1 
Atl.  72;  Xevl  v.  Bergman,  94  Md.  204,  50 
Atl.  515. 

The  testimony  in  this  case  abundantly  es- 
tablishes the  character  of  the  relation  which 
existed  between  Mrs.  Barnett  and  her  chil-( 
dren  to  have  been  one  of  entire  confidence. 
The  subject-matter  of  the  will  and  Its  pro- 
visions were  talked  over  in  the  family  as  a 
matter  of  general  Interest  and  agreement 
prior  to  the  execution  of  the  will. 

The  provision  for  the  life  estate  for  her 
husband.  If  he  survived  her,  was  made  in 
clear  and  apposite  terma.  It  was  only  when 
she  came  to  make  the  provision  for  tbe  dev- 
olution of  th^  property  after  his  life  estate 
that  any  question  could  arise.  Even  then  it 
is  by  no  means  clear  that  it  was  the  Intent 
of  the  testatrix  to  create  a  life  estate  in  the 
children,  for  the  reason  that  express  provi- 
sion is  made  for  a  division  of  the  proceeds 
of  the  property.  But  even  if  it  be  assumed 
that  by  reason  of  the  strict  construction  of 
the  language  employed  In  the  will  there 
were  created  successive  life  estates  in  her 
husband,  and  then  in  her  children,  that 
doubt  was  entirely  removed  by  the  first  par- 
agraph of  the  codicil,  where  the  language  is 
plain  and  unmistakable.  She  there  said:  "I 
desire  all  of  my  children  to  hare  absolute 
control  of  their  portion  of  my  estate."  It  is 
true  she  does  not  use  the  words,  "In  fee," 
or  "heirs,"  but  the  terms  "absolute,"  or  "ab- 
solute control,"  or  "absolute  disposal,"  have  a 
well-defined  signification  in  testamentary  law. 
Thus  it  is  said  in  the  case  of  Greenawalt  v. 
Greenawalt,  71  Pa.  487,  that  "absolute"  is  not 


a  word  used  to  disttngnlBta  a  fee  from  a  life 
estate,  but  to  distinguish  a  qualified  or  condi- 
tional from  a  fee-simple  estate;  and  in  tbe 
will  which  was  under  construction  In  Jackson 
V.  Babcock,  12  Johns  (N.  Y.)  383,  tbe  term  "ab- 
solute disposal,"  was  held  to  vest  a  fee  in  the 
devisee.  See,  also,  Anders  ▼.  Gerhard,  140  Pa. 
153,  21  AQ.  253;  DUls  ▼.  Adams  (Ky.)  43  S. 
W.  680.  And  in  the  case  of  Johnson  v.  Mcin- 
tosh, 8  Wheat  588,  6  L.  Ed.  681,  it  was  said 
by  Chief  Justice  Marshall  that  "an  absolute 
must  be  an  exclusive  title,  or  at  least  a  title 
which  excludes  all  others  not  compatible 
with  it."  See,  also,  cases  cited  in  1  Words 
and  Phrases,  p.  88  et  seq. 

[S]  But  even  as  further  indicating  the  in- 
tention of  the  testatrix  in  this  case,  the  con- 
cluding words  of  the  codicil,  where  a  limita- 
tion of  time  is  sought  to  be  placed  upon  any 
alienation  of  the  property,  the  language  of 
the  testatrix  clearly  indicates  a  power  of 
disposal  even  within  that  time  by  the  agree- 
ment of  all  of  the  parties,  an  intention  en- 
tirely inconsistent  with  the  creation  of  a 
life  estate,  and,  If  the  devise  in  this  case 
were  to  be  treated  in  the  nature  of  a  gener- 
al devise  with  a  power,  it  wonld  come  un- 
der the  ruling  of  this  court  in  the  case  of 
Welsh  V.  Gist,  101  Md.  606,  61  Atl.  665, 
where  the  late  Chief  Justice  McSherry  said: 
That  if  "an  estate  is  given  to  a  person  gen- 
erally or  indefinitely,  with  a  power  of  dispo- 
sition, such  gift  carries  the  entire  estate, 
and  the  devisee  or  legatee  takes,  not  a  sim- 
ple power,  but  the  property  absolutely." 
Without  prolonging  this  opinion  further.  It 
is  sufllclent  to  say  that  the  construction 
placed  upon  tbe  will  and  codicil  of  Amelia 
Elizabeth  Barnett  by  the  circuit  court  for 
Baltimore  county  as  set  forth  in  the  decree 
of  July  22,  1911,  was  correct,  and  that  de- 
cree will  be  affirmed. 

Decree  affirmed,  costs  to  be  paid  out  of 
the  estate. 


WEEKS  V,  NEWS  PUB.  CO. 

(Court  of  Appeals  of  Maryland.     Jan.  9. 
1912.) 

1.  Libel  and  Slanoeb  (|  16*)— Statekentb 
Libelous  Feb  Se — Ikjdby  to  Chabacter 
— Peoradation  . 

It  U  not  necessary,  to  constitute  a  libel, 
that  the  publication  charge  one  with  the  com- 
miggion  of  a  crime  or  with  having  a  conta- 
);ioug  disease,  but  any  words  which  impute  to- 
him  conduct  or  qualities  tending  to  injure  his 
character,  or  to  degrade  him  or  which  expose 
him  to  contempt,  ridicule,  or  public  hatred, 
are  libelous  per  se. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  CJent.  Dig.  g|  1-9;    Dec.  Dig.  i  K}.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  5,  pp.  4116-4125.] 

2.  Libel  and  Slandeb  (|  97*)— Pueadikq 
— Demurreb. 

Where  a  complaint  alleged  that  defend- 
ant falsely  and  maliolously  published  of  and 
concerning  plaintiff  a  statement   that  he   was 
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a  black  aheep,  etc.,  meaning  that  be  was  a 
man  of  criminal  character,  and  unfit  to  prac- 
tice law,  was  one  of  the  criminal  classes,  and 
of  the  company  of  the  keepers  of  disreputa- 
ble saloons,  etc.,  a  demurrer  thereto  admitted 
that  the  article  was  published,  and  that  it 
was  false  and  malicious,  but  did  not  admit 
that  the  words  published  in  themselves,  or 
as  explained  by  the  innuendo,  were  action- 
able, nor  that  they  were,  when  read  by  them- 
selves or  in  connection  with  the  indncement 
or  colloquium,  capable  of  the  meaning  ascrib- 
ed to  them  in  the  innuendo. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  §{  234-236;  Dec.  Dig.  { 
97.*] 

3.  Libel  and  Slandbb    (J  86*)— "Innukn- 
Do"— Office. 

The  office  of  an  innuendo  is  to  explain 
the  words  of  a  lil>el  and  to  give  them  their 
true  meaning,  bnt  it  may  not  be  used  to  in- 
troduce new  matter  or  enlarge  or  add  to  the 
sense  declared  on,  or  impute  to  them  a  mean- 
ing not  jnstified  by  the  publication,  either 
vhen  taken  alone  or  in  connection  with  the 
indncement  and  colloquium. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  S8  205-208;  Dec.  Dig.  { 
sr>.* 

For  other  definitions,  see  Words  and  Phras- 
^,  vol.  4,  pp.  3680-8634.] 

4.  Libel  and  Slander  (S  86*)— Pleadino— 
Ijtnuendo— "Black  Sheep." 

A  declaration  for  libel  alleged  as  an 
inducement  merely  that  plaintiff  was  an  at- 
torney at  law,  in  good  standing,  etc.  It  then 
alleged  a  colloquium  that  defendant  published 
an  article  of  and  concerning  plaintiff  "indi- 
vidoally"  and  as  an  attorney  at  law,  the  li- 
beloDS  article  reciting  that,  while  a  man  may 
not  be  responsible  if  a  "black  sheep"  here 
^.nd  there  becomes  his  adherent,  yet,  when 
tbe  "line  np"  is  as  general  in  character  as  in 
the  present  primary  contest,  the  writer  be- 
lieved be  was  correct  in  putting  down  a  list 
a<  P.'s  friends,  the  list  containing  a  reference 
to  plaintiff  as  "  Tom  Weeks,'  counsel  for 
°WQU«'  Downs,"  and  in  a  separate  paragraph 
stated.  "We  can  safely  add  to  this  company 
an  almost  ananimons  vote  of  the  disreputable 
SNOODS,  the  gambling  hells,  and  bawdyhouses, 
and  others  of  that  ilk,  who  from  the  nature 
if  their  trade  require  protection  from  those 
Ugber  np."  The  declaration  then  alleged  that 
by  such  article  defendants  meant  to  charge 
plaintifF  individually  and  as  an  attorney  at 
law  to  be  a  "black  sheep"  and  a  man  of  crim- 
inal character  unfit  to  practice  his  profession 
u  an  attorney  at  law,  and  as  one  belonging 
v>  the  criminal  classes  and  of  the  company 
of  the  keepers  of  disreputable  saloons,  etc. 
HrU.  that  the  article  did  not  refer  to  plain- 
tiff as  being  of  the  company  of  those  specified 
in  the  second  paragraph,  plaintiff  being  re- 
ferred to  merely  as  a  "black  sheep,"  which 
vas  not  libelous,  and,  the  innuendo  not  being 
justified  by  the  writing,  the  declaration  was 
demorrable. 

lEd.  Note. — For  other  cases,  see  Libel  and 
Sander,  Cent  Dig.  H  205-208;  Dec.  Dig.  { 
<&*] 

Appeal  from  Baltimore  City  Court 
Action  by  Thomas  C.  Weeks  against  tbe 
News  Publishing   Company.     From  a  Jndg- 
aent  sostalnlng  a  demurrer  to  the  declara- 
tion, plaintiff  appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEABOE,  BURKE.  THOMAS,  PATTISON, 
niNER,  and  STOCKBBIDGE,  JJ. 


J.  Booker  Cltft,  for  appellant  Leon  E. 
Oreenbaum,  for  appellee. 

THOMAS,  J.  This  was  an  action  for  libel 
against  Frank  A.  Munaey,  proprietor  of  tbe 
Baltimore  News,  and  the  News  Publlahlng 
Company,  a  corporation,  and  tbe  appeal  is 
from  a  Judgment  on  demurrer  to  the  dec- 
laration in  favor  of  tbe  defendant  tbe  News 
Publishing  Company ;  process  not  having  been 
served  on  the  other  defendant.  Tbe  narr. 
alleges  that  tbe  plaintiff  was'  "an  attorney  at 
law  In  good  standing  and  repute  in  the  prac- 
tice of  bis  profession  In  tbe  courts  of  Balti- 
more city  and  elsewhere,"  and  enjoyed  In 
tbe  community  "a  reputation  as  a  moral, 
law-abiding,  and  respectable  citizen  •  •  * 
of  professional  integrity  and  honesty  in  the 
practice  of  law,"  and  that  the  defendants  on 
tbe  1st  day  of  April,  1911,  "falsely  and  ma- 
liciously printed  and  published,  and  caused 
to.be  printed  and  published,  of  and  concern- 
ing the  plaintiff  individually  and  in  his  pro- 
fessional capacity  as  an  attorney  at  law"  In 
the  Baltimore  News,  "a  dally  Journal  pub- 
lished in  the  city  of  Baltimore,  tbe  following 
false,  malicious  and  wicked  libel,  to  wit: 

"  'There  is  a  good  old  adage  that  you  can 
judge  a  man  by  the  .company  he  keeps,  and 
this  ought  to  bold  good  In  politics.  A  man 
may  not  be  responsible  If  a  black  sheep  here 
and  there  becomes  bis  adherent,  but  when 
tbe  "line  up"  is  as  general  in  character  as 
in  the  present  primary  contest,  it  must  be 
accepted  as  defining  a  candidate's  status.  I 
believe  I  am  correct  In  putting  down  the  fol- 
lowing list  as  Mr.  Preston's  friends:  "Judge 
Bill"  Garland,  "Hon."  Harry  Wolf,  and 
"Tom"  Weeks,  counsel  for  "Willie"  Downs; 
"Sonny"  Mahon;  "The"  Kelly;  "Bob"  Pad- 
gett; "Hon."  George  Kenlg;  all  the  "Gas" 
Councilmen,  including  those  indicted  by  the 
Grand  Jury. 

"  'We  can  safely  add  to  this  "company"  an 
almost  unanimous  vote  of  tbe  disreputable 
saloons,  the  gambling  bells,  tbe  bawdyhous- 
es, and  others  of  that  ilk  who,  from  tbe  na- 
ture of  their  trade,  require  "protection"  from 
those  higher  up. 

"  'In  lining  this  gentry  up  for  Mr.  Preston 
I  don't  think  I  am  crediting  him  with  any 
Mabool  votes.  Now,'  what  is  the  exhibit  on 
tbe  other  side?  Mr.  Mabool  cannot  lay  claim 
to  please  any  of  the  "elements"  I  have 
named,  but  be  seems  to  have  lined  up  with 
tbe  great  body  of  citizens  who  have  never 
made  politics  a  business,  the  sober  working- 
men,  the  small  business  men  and  those  of 
our  leading  citizens  who  have  been  free  from 
political  graft.  He  has  also  the  bulk  of  the 
"Old  Guard"  who  fought  with  Wallis  against 
tbe  gentry  I  have  enumerated;  In  fact,  he 
has  sncb  a  large  majority  of  tbe  decent  peo- 
ple with  him  that  the  ward  heelers,  toughs 
and  criminal  classes  hate  bim.  "We  love 
blm  for  tbe  enemies  he  has  made"  in  tbe 
cause  of  right  and  Justice. 

"  'Baltimore,  March  30.' " 
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The  declaration  th«i  charges  that  the  de- 
fendants meant  by  said  publication  "that  the 
said  plaintiff,  speaking  of  him  Indivldnally 
and  aa  an  attorney  at  law  aa  a  'black  sheep,' 
was  a  man  of  criminal  character  and  unfit  to 
practice  his  profession  as  an  attorney  at  law, 
aa  one  belonging  to  the  criminal  classes,  and 
as  of  the  company  of  keepers  of  disreputable 
saloons,  gambling  hells,  bawdyhouses,  and 
others  of  that  ilk,  who  from  the  nature  of 
their  trade  require  protection  from  those 
higher  up,  and  intending  thereby  to  bring  the 
plaintiff  into  public  scorn,  contumely,  and 
disrepute  among  his  neighbors,  clients,  and 
acquaintances."  To  an  honest  and  good  man, 
who  has  won  and  enjoys  public  confidence 
and  esteem,  honor  and  character  are  no  less 
sacred  than  life  or  property,  and  it  is  as 
much  the  duty  of  others  to  respect  his  title 
to  the  formor  as  it  is  their  obligation  to 
avoid  violating  his  right  to  the  latter,  and 
the  law  should  be  ample  for  their  protection. 
There  can  be  no  doubt  that  if  the  article 
complained  of  contained  a  false  charge  that 
the  plaintiff  "was  a  man  of  criminal  char- 
acter and  unfit  to  practice  his  profession," 
or  that  he  "belonged  to  the  criminal  class- 
es," such  as  "keepers  of  disreputable  saloons, 
gambling  hells  and  bawdyhouses,"  It  would 
be  libelous. 

[1]  Indeed,  it  may  be  stated  as  the  settled 
law  of  this  state  that  in  order  to  constitute 
a  libel.  It  Is  not  necessary  that  the  publica- 
tion should  charge  one  with  the  commission 
of  a  crime  or  with  having  a  contagious  dis- 
ease, but  any  words  which  impute  to  him 
conduct  or  qualities  tending  to  Injure  his 
character,  or  to  degrade  him,  or  which  ex- 
pose him  to  contempt,  ridicule,  or  public 
hatred,  are  per  se  libelous.  In  the  case  of 
Hagan  v.  Hendry,  18  Md.  Idl,  Chief  Judge 
Bowie  quotes  the  statement  In  1  Amer.  Lead. 
Cases,  116  (Ed.  of  1857),  that  "any  publica- 
tion injurious  to  the  social  character  of  an- 
other, and  not  shown  to  be  true,  or  to  have 
been  Justifiably  made,  is  actionable  as  a 
false  and  malicious  libel."  In  the  case  of 
Snyder  v.  Fulton,  34  Md.  135,  6  Am.  Rep. 
314,  Chief  Judge  Bartol  adopts  the  view  of 
Chancellor  Kent  (1  Kent's  Comm.  620)  that 
"erpressions  which  tend  to  render  a  man 
ridiculous,  or  degrade  him  in  the  esteem  and 
opinion  of  the  world,  would  be  libelous  if 
printed,  though  they  would  not  be  actionable 
if  spoken.  So,  if  they  tend  to  injure  his 
reputation  and  expose  blm  to  public  hatred, 
contempt,  or  ridicule."  And  in  the  more  re- 
cent case  of  Goldsborough  v.  Orem  &  John- 
son, 103  Md.  681,  64  Atl.  40,  this  court, 
speaking  through  Judge  Burke,  said:  "A 
false  and  malicious  printed  or  written  pub- 
lication which  imputes  conduct,  or  qualities 
tending  to  disparage,  or  degrade  the  plain- 
tiff, or  exiMse  him  to  contempt,  ridicule  or 
public  hatred,  or  prejudice  his  private  char^ 
acter,  or  credit  are  libelous  per  se."  Sim- 
ilar statements  may  be  found  in  White  v. 
NickoUs,  8  How.  266,  11  L.  Ed.  591;   Odgers 


on  Libel  and  Slander,  star  pages  19  and  20: 
and  IS  A.  &  E.  Ency.  of  Law  (2d  Ed.)  pp. 
290,  220,  where  many  cases,  English  and 
American,  are  cited  in  support  of  the  rule. 

But  the  real  question  presented  by  the  de- 
murrer in  tills  case  la  not  whether  it  is  ac- 
tionable to  publish  of  an  attorney  at  law  a 
statement  that  he  is  a  man  of  criminal  char- 
acter and  unfit  to  practice  his  profession,  or 
that  he  belongs  to  the  criminal  classes,  but 
whether  the  article  referred  to  is  susceptible 
of  the  meaning  ascribed  to  it  In  the  dec- 
laration. 

[2]  The  demurrer  admits  that  the  article 
was  published  by  the  defendant,  and  that  it 
is  false  and  malicious;  but  it  does  not  admit 
that  the  worda  published  In  themselves,  or 
as  explained  by  the  innuendo,  are  actionable, 
nor  does  it  admit  that  they  are,  when  read 
by  themselves,  or  In  connection  with  the  in- 
ducement and  colloquium,  capable  of  the 
meaning  ascribed  to  them  in  the  innuendo. 
If  it  be  Conceded  that  the  article,  as  inter- 
preted by  the  innuendo,  is  actionable,  the 
question  whether  the  innuendo  is  good — ^that 
is  to  say,  whether  it  is  fairly  warranted  by 
the  article  when  read  in  connection  with  the 
inducement  and  colloquium — still  remains  as 
a  matter  of  law  for  the  court 

[3]  It  is  the  office  of  the  innuendo  to  ex- 
plain the  words  of  the  libel,  and  to  give  to 
them  their  true  meaning.    It  cannot,  how- 
ever,  introduce  new   matter   or  enlarge  or 
add  to  the  sense  of  the  words  declared  on, 
or  properly  impute  to  them  a  meaning  not 
Justified  by  the  publication,  either  when  tak- 
en alone  or  in  connection  with  the  induce- 
ment and  colloquium.    Lewis  v.  DaUy  News 
Co.,  81  Md.  466,  32  AO.  246,  29  L.  R.  A.  59: 
Dorsey  v.   Whipps,   8   Gill,  462;   Haines    v. 
Campbell,  74  Md.  158,  21  Aa  702,  28  Am. 
St  Rep.  240;  Avlrett  v.  State,  76  Md.  510. 
25  Atl.  676,  987;  Barnes  v.  State,  88  Md.  347. 
41  Atl.  781;  Goldsborough  v.  Orem  &  John- 
son, supra.    In  the  case  of  Avlrett  v.  State, 
supra,   Judge  McSherry,  after  referring   to 
the  statement  of  Lord  Tenterden,  C.  J.,  in 
Harvey  v.  French,  1  Cr.  &  M.  11,  that  "it  is 
quite  clear  from  ail  the  modem  authorities 
that  a  court  must  read  words  in  the  sense 
in  which  ordinary  persons,  or  in  which  we 
ourselves  out  of  court  reading  the  para- 
graph, would  understand  them,"  said :  "They 
cannot  be  enlarged  or  extended  by  an  innu- 
endo, no  matter  how  strongly  an  innuendo 
may  impute  an  offensive  meaning  to  them. 
C!ommonwealtb  v.  Snelllng,  15  Pick.  (Mass.) 
321.    Whether  an  Innuendo  is  good  in  law — 
that  is  to  say,  whether  It  is  fairly   war- 
ranted by  the  language  set  forth  in  connec- 
tion with  the  inducement  and  colloquium — ■ 
is  obviously  matter  of  law.    Solomon  v.  Law- 
son,  8  Q.  B.  828.    As  the  Innuendo  cannot 
enlarge,  extend,  or  add  to  the  sense  or   ef- 
fect of  the  words  set  forth,  or  properly  Im- 
pute an  offmse  which  the  publication  eitber 
in  itself  or  in  connection  with  the  Induce- 
ment and  colloquium  does  not  charge  or  talr- 
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ly  imply.  It  folIowB  that  tbe  Innnendo,  whldi 
Is  simply  equivalent  to  scilicet  or  Id  est,  and 
wbose  whole  oflSce  Is  to  explain  tbe  effect  of 
the  words  used,  cannot  by  enlarging  the 
meaning  of  the  words  make  an  indictment 
good,  which,  without  that  Innuendo,  would 
be  bad.  If,  therefore,  tbe  words  set  forth 
in  the  first  count  of  tbe  indictment,  either  In 
themselves  or  in  connection  with  tbe  induce- 
ment and  the  colloquium  do  not  involve  a 
charge  against  Judge  Hoffman,  the  innuen- 
does cannot  make  them  do  so  (Solomon  ▼. 
Lawson,  supra),  and.  If  the  innuendoes  at- 
tempt to  do  this  by  assigning  as  the  correct 
and  natural  meaning  of  the  words  a  con- 
struction not  fairly  Inferable  from  them,  or 
not  fairly  dedudble  from  the  words  as  ex- 
plained by  the  colloquia  and  the  extraneous 
farts  averred,  the  demurrer  to  that  count 
should  have  been  sustained." 

[4]  Applying  these  rules  to  the  case  at  bar, 
we  find  that  the  Inducement  alleges  merely 
that  the  plaintiff  was  an  attorney  at  law 
in  good  standing,  etc.,  while  the  averment 
of  the  colloquium  is  that  the  article  was  pub- 
lished of  and  concerning  the  plaintiff  "indi- 
vidually" and  as  an  attorney  at  law.  The 
publication  does  not  expressly  charge  that 
the  plaintiff  "was  a  man  of  criminal  charac- 
ter and  unfit  to  practice  his  profession  as 
an  attorney  at  law,"  or  state  that  he  "be- 
longed to  the  criminal  classes,"  such  as 
"keepers  of  disreputable  saloons,  gambling 
bells  and  bawdyhonses,  and  others  of  that 
ilk."  On  the  contrary,  the  apparent  inten- 
tion of  the  writer  was  to  place  the  plaintiff 
in  another  and  different  class,  for  after  nam- 
ing  a  number  of  persons,  Including  the  plain- 
tiff, as  the  friends  of  Mr.  Preston,  he  then, 
in  another  paragraph,  states  that,  in  addition 
to  the  persons  so  named,  Mr.  Preston  had  as 
his  supporters  "an  almost  unanimous  vote 
of  tbe  disreputable  saloons,  the  gambling 
liells,  tbe  bawdyhouses,  and  others  of  that 
ilk  who,  from  the  nature  of  their  trade,  re- 
qoire  'protection'  from  those  higher  up." 
Tbe  statement  tbat  Mr.  Preston  was  support- 
ed by  the  persons  named  in  the  first  para- 
graph of  the  article,  and  that  he  would  also 
receive  the  votes  of  those  described  in  the 
second  paragraph,  does  not  imply  that  those 
mentioned  In  tbe  first  paragraph  belonged 
to  the  same  class  as  those  referred  to  in  the 
Eec<Hid.  Beading  tbe  article  as  a  whole,  and 
allowing  the  words  employed  their  natural 
significance,  we  fail  to  find  anything  In  tbe 
publication  Itself,  or  In  the  Inducement  and 
colloquium,  to  Justify  the  meaning  ascribed 
to  it  In  the  declaration.  The  Innuendo  being 
therefore  bad,  In  that  it  attempts  to  give 
to  tbe  article  a  meaning  not  fairly  deduclble 
from  tbe  publication,  inducement,  and  collo- 
quium, tbe  demurrer  was  properly  sustained. 

The  only  charge  that  tbe  article  could  be 
properly  said  to  contain  is  that  the  plain- 
tiff and  the  others  named  were  "black  sheep." 
But  we  are  not  required  In  this  case  to  deter- 


mine whether  it  would  be  libelouB  to  publish 
of  an  attorney  at  law,  engaged  In  tbe  prac- 
tice of  his  profession,  a  false  statement  In 
writing  that  he  was  a  "black  sheep."  The 
declaration  charges  that  tbe  article  meant 
that  tbe  plaintiff  was  a  man  of  criminal 
character,  etc.;  and  it  is  obvious  that  tbe 
term  "black  sheep"  could  not  be  given  such 
a  meaning.  In  the  absence  of  some  allegation 
to  show  that  it  was  so  intended  and  under- 
stood. It  Is  said  in  Bullen  and  Leake's  Prece- 
dents of  Pleading,  p.  305  (3d  Ed.),  that 
"where  the  words  are  innocent  or  uncertain 
In  their  natural  meaning,  and  are  actionable 
only  in  consequence  of  the  peculiar  meaning 
conveyed  by  them  on  the  particular  occasion, 
as  calling  a  man  a  'lame  duck,'  a  'black 
sheep,"  or  saying  that  he  is  'forsworn,'  or 
where  words  are  used  ironically,  it  is  neces- 
sary to  add  an  Innuendo  or  statement  of  the 
meaning  intended  by  the  words,  whereby 
they  are  rendered  actionable.  In  cases  of 
tbe  kind  it  was  formerly  necessary  to  Insert 
in  the  declaration,  by  way  of  inducement, 
a  prefatory  .iverment  of  tbe  meaning  of  tbe 
words,  and  then  by  Innuendo  to  allege  that 
they  were  used  to  convey  that  meaning." 
This  was  changed  by  section  61  of  the  Com- 
mon Law  Procedure  Act  1852,  which  made 
it  unnecessary  to  have  an  introductory  aver- 
ment of  the  meaning  of  the  words,  and  pro- 
vided that  the  meaning  could  be  stated  in 
the  innuendo.  Hemmings  v.  Oasson,  27  Law 
Journal,  Q.  B.  (1858)  252 ;  Bullen  &  Leake's 
Precedents  of  Pleadings,  supra.  It  Is  accord- 
ingly stated  lu  Odgers  on  Libel  and  Slander, 
star  page  23,  that:  "It  is  libelous  to  call  a 
man  a  'blackleg'  or  a  'black  sheep.'  But 
there  should  be  an  averment  that  these 
words  mean  a  person  guilty  of  habitually 
cheating  and  defrauding  others."  Following 
the  former  practice,  Parke,  B.,  in  tbe  case 
of  McGregor  v.  Gregory,  11  M.  &  W.  287, 
on  page  295,  said :  "We  think  that  tbe  aver- 
ment of  tbe  meaning  of  ttie  term  'black 
sheep'  is  properly  introduced  by  way  of  In- 
ducement." And  this  is  the  rule  that  still 
prevails  in  this  state,  where  It  is  claimed 
that  the  words  were  used  to  convey  a  partic- 
ular meaning  other  than  that  naturally  and 
ordinarily  ascribed  to  them.  Peterson  v. 
Sentman,  37  Md.  140,  11  Am.  Rep.  534;  Brlns- 
fleld  V.  Howeth,  107  Md.  278,  (58  Atl.  566,  24 
L.  R.  A.  (N.  S.)  683 ;  De  Witt  v.  Scarlett,  113 
Md.  147,  77  Atl.  271.  In  1  Poe's  P.  &  P.  (3d 
Ed.)  i  173,  Mr.  Poe  repeats  the  statement  of 
the  court  in  Peterson  v.  Sentman,  supra,  that 
"words  will  not  be  understood  to  Impute  a 
crime  if,  in  their  milder  sense,  they  have 
another  and  harmless  meaning,  unless  the 
connection  in  which  they  are  used  and  ap- 
plied would  give  them  that  effect"  And  tbe 
learned  author,  upon  tbe  authority  of  the 
cases  cited  in  the  note,  adds  that  in  deteir- 
mlnlng  whether  "words  are  actionable  or 
otherwise  tbe  rule  is  this:  They  take  their 
actionable  character  from  the  sense  in  which 
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tbey  appear  to  have  been  used,  and  that  in 
which  they  are  likely  to  be  understood." 
This  rule  has  been  more  recently  recognized 
In  Brlnsfleld  v.  Howeth,  supra,  and  De  Witt 
V.  Scarlett,  supra.  Where,  then,  the  words 
are  ambiguous,  or  have  an  actlouable  and  a 
nonactlonable  meaning,  the  actionable  char- 
acter sought  to  be  given  to  them  in  the  innu- 
endo— ^that  Is  to  say,  the  sense  In  which  the 
plaintiff  avers  they  were  used — must  be  sup- 
ported by  such  an  averment  and  colloquium 
as  will  warrant  the  defamatory  meaning  as- 
cribed to  them  in  the  innuendo.  1  Poe's  P. 
&  P.  supra;  Dorsey  v.  Whipps,  supra;  Brlns- 
fleld T.  Howeth,  supra;  De  Witt  v.  Scarlett, 
supra. 

As  there  Is  nothing  in  the  article  itself,  or 
in  the  declaration,  to  Justify  the  meaning 
ascribed  to  the  publication  in  the  Innuendo, 
there  was  no  error  In  the  ruling  of  the  court 
below  on  the  demurrer,  and  the  Judgment 
appealed  from  must  be  affirmed. 

judgment  affirmed,  with  costs. 


STATE,  to  Use  of  WELCH,  v.  BALTIMORE 
&  O.  R.  CO. 

(Court   of   Appeals    of   Maryland.     Jan.    11, 
1912.) 

1.  Witnesses  (8  380*) —Impeachment — 
Right  of  Party  Calling  Witness  to  Im- 
peach Witnesses. 

Where  a  witness,  called  on  the  faith  of  a 
statement  made  by  him  to  the  party  or  his 
attorney,  pves  testimony  wholly  variant  there- 
with, proof  of  the  statement  is  admissible 
within  the  discretion  of  the  trial  court,  if  the 

Sarty  has  been  taken  by  surprise,  and  the  evi- 
ence  is  contrary  to  what  he  had  just  cause 
to  expect. 

[EM.  Note. — ^For  other  cases,  see  Witnesses, 
Cent.  Dig.  g  1214;    Dec  Dig.  $  380.»] 

2.  Evidence  (8  194*)— Demonstrative  Evi- 
dence Connected  with  Controvebst— Ad- 
missibility. 

In  an  action  for  the  death  of  a  person 
struck  by  an  engine,  a  shoe  worn  by  decedent 
at  the  time  of  the  injury  is  inadmissible  in 
evidence,  unless  there  is  proof  that  it  was  in 
the  same  condition  as  it  was  at  the  time  of 
the  accident 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  (  679;   Dec.  Dig.  i  194.*] 

S.  Appeal  and  Error  (|  1056*)— Harmless 
Error  —  Erroneous  Exclusion  of  Evi- 
dence. 

Where,  in  an  action  for  the  death  of  a  per- 
son struck  by  a  train,  a  witness  testified  that 
after  decedent  had  been  run  over  he  was  cry- 
ing and  said  he  was  d^ng,  the  error,  if  any, 
in  sustaining  an  objection  to  a  question  asked 
the  witness  as  to  how  often  decedent  repeated 
that  expression  was  not  prejudicial  to  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  1$  4187-4193;  Dec  Dig.  § 
1056.*] 

4.  Evidence  (8  501*)— Opinion  Evidence- 
Competency. 

The  testimony  of  experienced  engineers 
familiar  with  the  tracks  and  a  switch  where 
a  person  was  struck  by  an  engine  and  killed, 
that  a  person  looking  out  the  side  window 
of  a  backing   engine  with   a   tender   in   front 


could  see  the  switch,  was  properly  excluded 
whereN  the  testimony  was  not  confined  to  thr 
conditions  existing  at  the  time  of  the  accident 
as  described  by  the  engineer  operating  the 
engine. 

[Ed.   Note. — For  other  cases,   see  Evidence. 
Cent.  Dig.   §|  2292-2305;    Dec   Dig.  8  5Q1.«] 

5.  Evidence  (g  126*)— Res  Gest^b-Decia- 
BATioNs — Admissibility. 

_  Declarations  of  a  person  struck  by  an 
engine  made  after  he  had  been  taken  from  the 
place  of  the  accident  and  removed  to  a  hospital 
as  to  the  cause  of  the  accident  are  inadmissible 
as  res  gestae. 

[Ed.   Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  88  372-376;   Dec.  Dig.  (  126.*] 

6.  Railroads    (8  359*)- Trespassers-Obu- 
OATioN  OF  Trainmen. 

Trainmen  backing  an  engine  owe  no  duty 
to  a  trespasser  until  they  become  aware  of 
his  presence  on  the  tracks  in  a  position  of 
peril. 

[EM.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  88  1238,  1239;    Dec.   Dig.  g  359.»] 

7.  Railroads    (8   400*) —Collisions  — Evi- 
dence—Question  FOB  Jury. 

In  an  action  for  the  death  of  a  trespass- 
er on  a  track  struck  by  an  engine,  evidence 
held  to  require  submission  to  the  jury  of  the 
issue  of  negligence  of  the  trainmen  in  failing 
to  exercise  proper  care  on  t^eir  becoming 
aware   of   decedent's  peril. 

[Ed.  Note. — For  other  cases,  see  Railroads. 
Dec  Dig.  S  400.»] 

8.  Appeal  and  Error  (g  628*)— Transcript 
OF  Record— Time  to  Transmit. 

Where  the  failure  to  transmit  the  record 
on  appeal  In  time  prescribed  by  Code,  art  5, 
8  40,  was  partly  due  to  the  absence  of  appel- 
lee s  counsel  and  on  the  return  of  counsel  from 
his  summer  vacation  the  bills  of  exception 
were  completed  with  reasonable  dispatch,  and 
were  presented  to  the  judge  for  signature  bv 
counsel  for  both  parties,  the  appeal  would  no't 
be  dismissed  because  the  transcript  was  not 
transmitted  in  time. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  2750-2764;  Dec  Dig.  » 
628.*] 

Appeal  from  Superior  Court  of  Baltimore 
City ;  Thos.  Ireland  Elliott,  Judge. 

Action  by  the  State  of  Maryland,  for  the 
Use  of  Emma  A.  Welch,  mother  and  next 
friend  of  James  Henry  Welch,  deceased, 
against  the  Baltimore  &  Qhlo  Railroad  Com- 
pany. Prom  a  Judgment  for  defendant, 
plaintiff  appeals.  Reversed,  and  new  trial 
awarded. 

Argued  before  BOYD,  C.  J.,  and  PEARCK. 
BURKE,  THOMAS,  PATTISON,  URNB3R. 
and  STOCKBRIDGE,  JJ. 

Llnwood  L.  Clark,  for  appellant  Duncan 
K.  Brent,  for  appellee. 

BURKE,  J.  On  Sunday,  August  15,  1909, 
James  H.  Welch,  a  boy  about  14  years  ol 
age,  and  the  son  of  the  equitable  plalntiflT, 
was  run  over  and  fatally  Injured  by  the  tend- 
er of  a  locomotive  of  the  defendant  conipa- 
ny  which  was  backing  along  a  switch  ot 
Wells  street,  at  or  near  the  foot  of  Byr«i 
street,  in  the  city  of  Baltimore. 

The  suit  was  brought  in  the  name  of  tb< 
state,  for  the  use  of  the  mother,  Emma    A 
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Welcb,  a  widow,  to  recoTCr  damages  for  her 
son's  death  which  was  alleged  to  have  been 
taused  by  the  negligence  of  the  defendant. 
At  the  conclusion  of  the  plaintifTs  evidence, 
the  coDit  granted  a  pmyer  by  which  the  ]u- 
ry  were  Instructed  that  by  the  undisputed 
«Tldence  in  the  case  the  deceased  by  his  own 
negllgrace  had  directly  contributed  to  the 
luppenlng  of  the  accident,  and  that  their 
verdict  should  be  for  the  defendant.  In 
obedience  to  this  instruction  the  jury  ren- 
dered a  verdict  for  the  defendant,  and  from 
the  judgment  entered  thereon  the  plaintiff 
has  appealed.  This  is  the  second  appeal  in 
this  case,  the  first  being  reported  in  114  Md. 
536.1  In  the  opinion  of  Judge  Scbmucker  in 
that  case,  the  locality  where  the  accident 
happened  and  how  it  Iiappened  as  described 
by  the  witnesses  are  fully  considered,  and 
the  rale  of  law  proper  to  be  applied  to  the 
«ase  is  clearly  stated.  Whet  was  said  in 
that  opinion  relieves  us  from  a  full  discus- 
sion of  many  of  the  questions  presented  on 
(his  appeal.  The  record  presents  12  excep- 
tions talcen  to  the  rulings  of  the  court  on 
luestlons  of  evidence,  and  these  will  now  t>e 
considered. 

[1]  The  first,  second,  <thlrd,  and  fourth  ex- 
ceptions present  substantially  the  same  ques- 
tion. They  arose  in  this  way.  The  plaintiff 
offered  to  impeach  the  credibility  of  the  wit- 
ness Zepp,  whom  he  had  placed  upon  the 
stand,  and  for  tliis  purpose  read  from  the 
rerord  in'  the  former  trial  a  number  of  qqes- 
tioDs  and  answers,  and  asked  the  witness 
if  he  bad  not  so  testified  at  that  trial.  He 
further  offered  to  prove  by  Jolm  C.  Davis, 
.tr.,  a  stenographer  who  took  the  testimony 
at  the  first  trial,  that  Zepp  had  testified  to 
certain  facts  embraced  in  a  question  pro- 
poimded  to  Davis. 

There  was  no  error  in  refusing  to  admit 
this  ctiar^cter  of  evidence.  In  no  case  can. 
a  party  calling  a  witness  be  permitted  to 
impeach  hia  general  reputation  for  truth 
and  veracity:  but  there  are  special  circum- 
stances under  which  he  may  be  permitted  to 
impeach  or  discredit  hUn  by  showing  that 
lie  had  previously  stated  the  facts  in  a  dif- 
ferent manner.  The  conditions  under  whlcb 
this  Is  allowable  are  thus  stated  in  Smith  v. 
Briscoe,  65  Md.  561,  5  AO.  334:  "If  the  wit- 
ness lias  made  to  the  party  who  calls  lUm, 
or  to  the  attorney  of  such  party,  a  state- 
ment totally  variant  from  his  sworn  testl- 
uony,  and  on  the  faith  of  such  testimony 
be  has  been  called,  be  may  be  asked  if  he 
made  such  a  statement,  and  if  he  denies,  we 
see  no  objection  to  the  proof  of  such  state- 
ment, not  for  the  purpose  of  impeaching  the 
zeneral  character  of  the  witness,  but  for  the 
protection  of  the  party  calling  Um.  If  a 
plaintiff  calls  a  witness,  relying  upon  state- 
ments made  to  bim  or  Ills  attorney,  and 
whai  on  tbe  stand  he  proves  the  defend- 
ant's case,  we  think  that  the  principles  of 
justice  require  that  the  plaintiff  should  be 
iMe  to  show  why  he  called  him.    There  are 
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objections  to  either  course,  but  the  more  ob- 
jectionable one  would  be  to  hold  the  party 
bound  by  the  evidence  of  such  treacherous 
witness.  We  restrict  such  declarations  to 
those  made  to  the  party  calling  him  or  to 
his  attorney,  and  made  in  reference  to  the 
case  pending,  and  do  not  extend  them  to 
statements  made  to  others.  It  is  upon  the 
statements  so  made  to  the  party  to  the  suit 
or  his  attorney  that  the  witness  Is  called. 
If  the  witness  under  such  circumstances 
make  a  false  statement,  he  cannot  complain 
that  his  falsehood  is  exposed.  But  it  is  not 
every  statement  that  may  be  made  even  to 
the  party  litigant  or  Us  attorney  that  should 
be  allowed  to  be  contradicted  by  the  party 
calling  the  witness.  It  should  be  left  to  the 
discretion  of  the  judge  before  whom  the 
case  is  tried  below  to  allow  it  to  be  done. 
The  court  should  be  satisfied  that  the  party 
lias  been  taken  by  surprise,  and  that  the  evi- 
dence is  contrary  to  what  he  bad  Just  cause 
to  expect  from  the  witness  based  upon  bis 
statements,  and  that  such  statements  were 
about  material  facts  in  the  case.  It  is  not 
every  light  or  trivial  circumstance  that 
would  Justify  it." 

A  comparison  of  the  testimony  of  this  wit- 
ness with  those  portions  of  his  evidence  giv- 
en at  the  former  trial  and  embraced  in  the 
questions  propounded  to  him  shows  ttiat  there 
was  no  such  substantial  variance  as  to  bring 
the  case  within  the  exception  stated  in  Smith 
v.  Briscoe,  supra. 

The  same  is  true  of  the  eighth  and  ninth 
exceptions  where  a  like  attempt  was  made 
to  discredit  the  witness  Clark. 

[2,  3]  We  find  no  error  in  the  rulings  em- 
braced in  the  fifth  and  sixth  exceptions.  In 
tbe  fifth  exception  it  Is  stated  that  tbe  plain- 
tiff proposed  to  introduce  a  shoe  which  the 
boy  wore  at  the  time  he  was  Injured.  The 
shoe  had  been  given  to  the  undertaker,  Mr. 
Slowman,  by  the  keeper  of  the  dead  bouse 
at  the  University  of  Maryland.  Before  this 
shoe  could  have  been  admitted  it  should 
have  been  shown  that  It  was  in  the  same 
condition  as  it  was  when  the  boy  was  taken 
to  the  hospital.  The  witness  Ackerman  tes- 
tified that  after  the  boy  had  been  run  over, 
he  was  crying,  and  said  he  knew  he  was  dy- 
ing. He  was  asked  bow  often  did  he  repeat 
that  expression.  The  court,  upon  objection, 
refused  to  permit  the  question  to  be  answered. 
Evidently,  no  injury  resulted  to  tbe  plaintiff 
from  this  ruling. 

[4]  Nor  do  we  find  any  error  in  the  tenth, 
eleventh  and  twelfth  exceptions.  The  plain- 
tiff proposed  to  prove  by  Jefferson  D.  Sweit- 
zer  and  John  T.  A.  Stroup,  two  experienced 
engineers,  both  of  whom  had  been  in  the 
employ  of  the  defendant  company  as  engi- 
neers, and  who  were  familiar  with  tbe 
tracks  and  cross-over  switch  where  tbe  ac- 
cident occurred,  that  a  person  looking  out 
the  side  window  of  a  backing  engine  with 
a  tender  in  front,  could  see  the  switch.  If 
the  questions  asked  these  witnesses  had  em- 
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braced  the  condlttons  existing  at  the  time 
of  the  accident,  as  described  by  the  engi- 
neer, Zepp,  the  evidence  would  have  been 
proper;  but  as  it  was  not  confined  to  those 
conditions,  it  would  have  been  misleading, 
and  it  was  properly  refused. 

[5]  The  evidence  shows  that  the  injured 
boy  was  taken  from  the  place  of  the  acci- 
dent on  one  of  the  engines  of  the  defendant 
to  Camden  Station.  At  or  about  20  minutes 
of  6  o'clock  that  afternoon  he  was  taken  by 
Robert  I<,  Morgan  to  the  Maryland  General 
Hospital.  He  was  then  conscious,  but  died 
about  2  o'clock  the  following  morning. 

The  plaintiff  then  aaked  Mr.  Morgan  the 
following  questions:  "Will  you  please  state 
to  the  court  and  jury  what  he  gave  you  as 
the  cause  of  the  accident?"  The  court  re- 
fused to  allow  this  question  to  be  answered, 
and  this  ruling  constitutes  the  seventh  bill 
of  exceptions.  It  is  contended  by  the  plain- 
tiff that  this  statement  was  a  part  of  the 
res  gestae,  and  should  have  been  admitted; 
but  under  the  settled  law  of  this  state,  It 
was  made  at  a  time  too  far  removed  from 
the  place  of  the  Injury  to  constitute  a  part  of 
the  res  gestae. 

In  Baltimore  City  ▼.  Lobe,  90  Md.  310,  45 
Atl.  192,  the  court  referred  to  a  number  of 
cases  on  this  subject  and  said:  "All  agree 
that  to  make  the  declaration  a  part  of  the 
res  gestae  it  must  be  so  connected  with  the 
transaction  as  to  be  reasonably  a  part  of  it; 
it  must  not  be  the  result  of  premeditation 
or  design,  but  the  'immediate  spur'  of  the 
transaction,  and  though  It  need  not  appear 
that  It  was  spoken  at  the  identical  point  of 
time  when  the  principal  fact  happened,  yet 
It  must  have  been  made  so  soon  thereafter 
as  fairly  to  be  a  part  of  the  transaction,  and 
therefore  elucidating  and  explaining  it  But 
if  the  declaration  was  made  after  the  main 
occurrence  had  ceased,  and  there  is  no  neces- 
sary connection  between  it  and  the  principal 
event,  it  is  then  nothing  more  than  a  narra- 
tive of  a  past  occurrence,  and  is  not  admis- 
sible as  a  part  of  the  res  gestae."  The  state- 
ment sought  to  be  given  in  evidence  was 
made  at  Camden  Station  some  time  after 
the  accident,  and  some  distance  from  the 
place  of  its  occurrence,  end  the  court  com- 
mitted no  error  in  refusing  to  admit  It. 

[8]  The  Important  question  presented  by 
this  record  is  whether,  under  the  principles 
announced  in  the  former  case,  the  equitable 
plaintiff  had  offered  any  legally  sufficient 
evidence  to  take  the  case  to  the  Jury.  The 
Judgment  in  the  former  case  was  reversed, 
and  a  new  trial  awarded  for  error  In  the 
rulings  upon  evidence  and  in  granting  the 
plaintiff's  first  and  the  defendant's  fourth 
prayer.  The  lower'  court  In  the  trial  of  that 
case  had  admitted  certain  testimony  upon 
the  theory  that  it  tended  to  show  that  the  de- 
ceased was  upon  the  tracks  of  the  defendant 
company  "by  virtue  of  some  implied  license 
or  permission  from  It"    This  testimony  was 


found  to  be  Inadmissible,  and  since  the  plain- 
tUTs  first  prayer,  which  declared  the  de- 
fendant's duty  to  the  deceased  was  based 
upon  that  testimony,  the  prayer  was  pro- 
nounced bad.  The  defendant's  fourth  pray- 
er was  held  bad  because  it  asserted  "that 
the  duty  of  the  defendant's  agents  to  exer- 
cise care  to  protect  the  plaintiff's  deceased 
would  begin  only  when  they  saw  him  In  a 
situation  of  peril  instead  of  when  they  be- 
came au/ore  of  his  periL" 

In  view  of  what  was  said  In  the  first  ap- 
peal and  of  the  evidence  contained  In  this 
record,  the  deceased  must  be  treated  as  a 
trespasser  upon  the  defendant's  tracks,  and 
"its  employes  in  charge  of  the  backing  &!• 
gine  owed  him  no  duty  until  they  became 
aware  of  bis  presence  on  the  tracks  in  a 
position  of  peril." 

[7]  At  the  close  of  all  the  testimony  at 
the  first  trial  the  defendant  sought  to  take 
the  case  from  the  Jury,  and  one  of  the  pray- 
ers offered  was  Identical  In  form  with  the 
granted  prayer  in  this  case.  These  prayers 
were  refused,  and  the  rulings  were  afiSrmed 
by  this  court 

At  the  first  trial  the  plaintiff  produced 
Charles  A.  Trump,  Who  testified  that  he  was 
an  eyewitness  of  the  accident  and  gave  a 
detailed  description  of  how  it  occurred.  At 
the  trial  of  this  case  the  testimony  of  Trump, 
as  given  in  the  first  trial,  was  read  from  the 
record  In  that  case  to  the  Jury  by  consent 
of  counseL  Commenting  upon  Trump's  testi- 
mony Judge  Schmucker  said:  "The  plaintiff's 
witness,  Trump,  whose  testimony  for  the 
purpose  of  the  present  inquiry  must  be  taken 
as  true,  testified  that  the  boy's  foot  was 
caught  between  the  switch  points  and  the 
rail  when  the  engine  was  a  block  and  a  half 
away  from  him,  and  that  he  screamed  and 
yelled  and  tried  in  vain  to  pull  his  foot  loose, 
but  he  was  held  fast  until  the  tender  ran 
over  him.  As  the  engine  and  tender  ap- 
proached him  they  moved  at  the  rate  of  but 
two  miles  an  hour.  Both  the  engineer  and 
the  brakeman  who  were  on  the  engine  testi- 
fied that  they  were  looking  back  in  a  direc- 
tion in  which  they  weie  moving  all  the  tlmep 
and  did  not  see  the  boy  toward  whom  they 
were  going  until  after  the  aiglne  had  passed, 
over  him.  •  •  •  If  Trump's  testlmony 
that  the  boy  was  screaming  and  yelling  fronk 
the  time  his  foot  was  caught  in  the  switdi 
was  true,  those  in  charge  of  the  engine  might 
have  be«ni  informed  of  his  peril  by  hearlng^ 
his  cries  of  distress."  Trump's  testimony 
was  held  in  the  former  case  legally  sofflctent 
to  have  taken  the  case  to  the  Jury. 

It  follows  that  there  was  error  In  with- 
drawing this  case  from  the  Jury,  unless  there 
be  found  in  the  present  record  some  fact  or 
circumstance  which  makes  the  ruling  on  th» 
former  appeal  on  this  question  inapplicable. 
This  fact,  it  is  argued,  is  found  in  the  testi> 
mony  of  William  H.  Zepp,  the  engineer  in 
charge  of  the  locpmotire  and  tender  which 
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ns  over  the  boy.  He  testified  for  tbe  de- 
fendant In  tbe  tormer  case;  but  on  tbe  re- 
trial be  wae  called  by  tbe  plaintiff. 

We  bave  been  nnable  .to  discover  anytblng 
In  the  testimony  of  tbla  witness  tbat  wonld 
make  tbe  ruling  In  tbe  former  case  Inappli- 
cable. His  testimony  In  whlcb  be  refers  to 
switches  and  targets  Is  somewbat  obscure 
and  confusing;  but  assuming  tbat  be  meant 
to  testify,  and  tbat  be  did  In  fact  testify  tbat 
he  did  not  see  and  could  not  see  tbe  swltcb 
In  wblcb  tbe  boy  was  caught,  because  bis 
Tialon  was  cut  off  by  the  tender,  tbat  fact 
is  not  of  Itself  sufSdent  to  take  the  case  out 
of  tbe  ruling  of  the  prior  case. 

The  argument  in  the  former  case  was  this: 
No  duty  was  owed  by  tbe  defendant  to  tbe 
deceased  until  its  employes  In  charge  of  tbe 
locomotlTe  and  tender  saw  blm  In  a  position 
of  peril,  and  since  neither  the  engineer  nor 
the  other  employte  on  the  locomotive  and 
tender  saw  the  boy  In  a  position  of  peril, 
therefore  there  could  be  no  recovery.  Tbe 
answer  to  this  argument  was,  first,  tbe  duty 
to  use  care  arose  from  tbe  moment  tbe  em- 
ployes of  tbe  defendant  became  aioare  tbat 
the  boy  was  In  a  position  of  peril  on  tbe 
track  and  was  not  limited  to  their  actuallv 
teeing  him  in  that  position;  secondly,  they 
might  have  become  aicare  of  bis  perilous 
position  by  bearing  his  cries  of  distress. 

The  contention  now  made  la  tbat  there  can 
be  no  recovery,  because  it  was  physically  Im- 
possible for  the  enoineer,  by  reason  of  tbe 
facts  stated  In  bis  testimony,  to  bave  seen  the 
tvUch.  This  is  fully  answered  by  what  was 
said  in  the  former  case.  Besides,  nowhere  In 
the  testimony  of  tbe  engineer  does  he  say  tbat 
he  did  not  see  tbe  boy  on  tbe  switch,  or  tbat 
be  did  not  hear  his  screams  of  distress.  We 
are  therefore  of  opinion  that  tbe  court  com- 
mitted an  error  In  granting  tbe  defendant's 
first  prayer  by  which  the  Jury  were  Instruct- 
ed to  find  for  the  defendant,  and  for  this 
error  the  judgment  must  be  reversed. 

[I]  Tbe  appellee  has  moved  to  dismiss  tbe 
appeal  upon  tbe  ground  that  tbe  transcript 
of  the  record  In  the  case  was  not  transmitted 
to  this  court  within  three  months  from  the 
time  the  appeal  was  taken  as  required  by 
article  5,  section  40,  of  tbe  Code.  Tbe  affi- 
davits show  that  tbe  failure  to  transmit  tbe 
record  in  time  was  not  wholly  due  to  the 
fault,  or  want  of  diligence  of  the  appellant, 
but  was  partly  due  to  the  absence  of  appel- 
lee's connsel  from  tbe  dty.  Upon  his  return 
to  the  city  from  bis  summer  vacation,  tbe 
Mis  of  exception  were  completed  with  rea- 
sonable dispatch  and  were  presented  to  the 
jadge  for  his  signature  by  both  the  connsel 
for  the  plaintiff  and  tbe  defendant. 

We  do  not  find  that  the  counsel  for  the 
appellant,  under  the  circumstances,  was  guilty 
of  ench  want  of  diligence  as  would  author- 
ize us  to  dismiss  the  ai)peal. 

Judgment  rerversed  and  new  trial  awarded, 
with  costs  to  tbe  appellant 


FORWOOD  ▼.  PRITDBNTIAL  INS.  CO.  OF 
ABfERICA. 

(Court  of  Appeals  of  Maryland.    Jan.  11, 
1912.) 

1.  IhSTTXAHCE     (f     297*)— RXPBESENTATIONS— 

Matebiautt. 

Representations  by  an  applicant  for  in- 
surance that  be  did  not  use  any  malt  liquors, 
wines,  or  spirits,  and  had  never  used  malt  or 
spirituoos  Uqnors  to  excess,  are  material  to 
the  risk  as  a  matter  of  law. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  i  676;    Dec.  Dig.  f  297.*] 

2.  InSTJHANCB      (g     646*)— RiPBKSENTATIONS— 

BuRDEw  OF  Proof. 

The  burden  is  on  an  insurer  to  show  the 
falsity  of  statements  and  answers  in  tbe  ap- 
plication, and  that  they  were  material  to  the 
risk. 

[Ed.  Note.^For  other  cases,  see  Insurance, 
Cent  Dig.  H  1555,  1646-1668;    Dec.  Dig,  { 

8.  IKSUHAWCS     (I     646*)— REFBSSElfTATIOirB— 

Burden  of  Pboof. 

Where  an  insurer  has  proved  the  falsity 
of  representations  in  the  application  which 
was  signed  by  the  Insured,  and  contained  a 
declaration  tbat  all  statements  and  answers 
were  true,  and  an  agreement  tltat  they  should 
constitute  a  part  of  tbe  contract,  the  burden 
is  on  those  claiming  under  tbe  policy  to  show 
that  the  answers  contained  in  the  application 
were  not  the  answers  given  by  the  insured. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent   Dig.  K  1555,  164S-1668;    Dec.   Dig.  f 

4.  IHBUBANCB  (i  376*)— CoNTBACT  — Power 
of  Agents  to  Change  or  Modift. 

A  provision  of  an  insurance  policy  prohib- 
iting any  agent  from  changing  or  modifying  its 
terms  does  not  apply  to  conditions  which  re- 
late to  the  inception  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {§  952-955;    Dec.  Dig.  {  376.*] 

6.  InStTBANCB    (g    379*)— Refbesentations— 

Falsity— Mistake  of  Aoekt. 

Where  answers  in  an  insurance  applica- 
tion must  have  been  known  to  the  applicant 
to  be  false,  and  the  application  was  annexed 
to  and  made  a  part  of  tbe  policy,  and  con- 
tained a  declaration  that  the  statements  and 
answers  were  true,  there  could  be  no  recov- 
ery, although  true  answers  were  given  by  the 
applicant  and  different  answers  copied  in  the 
application  through  the  mistake  or  fraud  of 
the  agent,  since  he  could  have  discovered  this 
fact,  and  by  failing  to  disclose  it  to  tbe  com- 
pany he  participated  in  the  fraud  or  mistake. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  li  999-1015;   Dec.  Dig.  i  379.*] 

6.  Insurance    (i    665*)— Refbesentations— 

Falsity— Evidence. 

Evidence  in  an  action  on  an  insurance 
policy  Ae2d  Insufficient  to  show  that  the  false 
answer  in  the  application  to  the  question  as 
to  whether  insured  had  ever  used  malt  or  spir- 
ituous liquors  was  not  the  answer  given  by 
him  to  the  medical  examiner,  and  that  he  an- 
swered the  question  truly. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  U  1555,  1707-1728;  Dec.  Dig.  | 
665.*) 

Appeal  from  Superior  Court  of  Baltimore 
City;   Thos.  Ireland  Elliott  Judge. 

Action  by  Annie  M.  Forwood  against  tbe 
Prudential  Insurance  Company  of  America. 
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From   a   Judgment  for-  defendant,  plalntifl 
appeals.    Affirmed. 

Argued  before  BOYD,  G.  J.,  and  BRIS- 
COE, PEARCB,  BURKE,  THOMAS,  PATTI- 
SON,  and  ST0CKBRID6E,  JJ. 

William  li.  Marbury  and  William  L. 
Rawls,  for  appellant.  German  H.  H.  Emory 
and  Morris  A.  Soper,  for  appellee. 

BOYD,  C.  J.  On  the  16th  day  of  Decem- 
ber, 1909,  the  appellee  Issued  an  Insurance 
policy  on  the  life  of  William  T.  Forwood, 
the  husband  of  the  appellant,  which  was  orig- 
inally payable  to  the  executors,  administra- 
tors, or  assigns  of  the  insured,  bat  the  ap- 
pellant was  subsequently  made  the  benefi- 
ciary. The  insured  died  on  the  21st  of 
August,  1910,  and,  the  appellee  having  de- 
clined to  pay  the  policy,  suit  was  brought 
thereon.  In  addition  to  the  two  general  is- 
sue pleas,  the  appellee  filed  three  special 
pleas,  in  the  first  of  which  it  is  alleged  that 
the  Insured  made  application  on  or  about 
the  2d  of  December,  1909,  for  the  insurance, 
"and  on  or  about  the  4th  day  of  December, 
1909,  did  falsely  and  fraudulently  represent 
and  warrant  to  the  defendant  In  continua- 
tion of  said  application,  and  as  part  thereof, 
which  application  constitutes  a  part  of  said 
policy  of  insurance,  that  he  did  not  use  malt 
llqnors,  wines  and  spirits."  In  the  next  plea 
(fourth)  it  is  alleged  ttiat  he  falsely  and 
fraudulently  represented  that  he  had  never 
used  malt  and  spirituous  liquors  to  excess, 
and  in  the  last  (fifth)  that  he  represented 
that  he  was  engaged,  and  had  been  for  a 
long  time  prior  thereto,  as  a  salesman  of 
pianos  and  sewing  machines,  and  that  be 
was  not  then  engaged,  had  never  been  en- 
gaged, and  had  no  intention  of  engaging,  in 
the  manufacture,  sale,  and  handling  of  malt 
and  spirituous  llqnors.  The  three  special 
pleas  seem  to  be  in  due  form,  making  the 
necessary  allegations  that  the  representa- 
tions and  warranties  were  false,  etc.,  and  is- 
sue was  Joined  on  them.  The  only  excep- 
tions taken  were  to  the  refusal  to  grant  the 
plaintilTB  first,  second,  and  third  prayers, 
-and  to  granting  an  Instruction  drawn  by  the 
court.  That  instruction  was:  "The  court 
instructs  the  Jury  that  uncontradicted  evi- 
dence in  this  case  shows  that  the  statements 
made  at  the  time  of  signing  the  application 
for  insurance  by  the  insured,  whether  as  con- 
tained in  the  application  or  as  testified  to 
by  the  wife  of  the  insured  as  then  made  by 
him,  were  untrue,  and,  that  these  statements 
l>elng  material  to  the  risk,  their  verdict  must 
be  for  the  defendant."  A  verdict  was  ren- 
dered for  the  defendant  in  pursuance  of  that 
Instruction,  and  from  the  Judgment  entered 
thereon  this  appeal  was  taken.  The  defense 
made  by  the  first  two  special  pleas  (number- 
ed third  and  fonrtb)  will  be  considered  to- 
gether. In  the  application  for  insurance,  im- 
•der  the  head  of  "Declarations  Made  to  the 
Medical  Examiner,"  there  are  the  following 


statementa :  "8A.  State  tbe  quantity  you  nse 
each  day  of  malt  liquors.     None.    Wines. 
None.    Spirits.  None.    C.  Have  you  evernaed 
malt  or  spirituous,  liquors  to  excess?    (If 
yes,  give  full  particulars.)     No."    Tbe  evi-     I 
dence  shows  beyond  all  controversy,  and  It 
may   be  said   to   be   without  contradiction,     | 
that  the  statements  made  under  SA  and  the 
answer  to  O,  as  written  on  the  appllcatloo,     , 
were  false.    Fifteen  or  Id  witnesses  testified     ' 
to   the  habits  of  tbe  insured;    and,  while 
some  of  them  seemed  to  have  had  some  dlf-     ' 
Acuity  in  determining  when  a  man  could  be 
said  to  be  "drunk,"  all  of  them  liad  seen  him 
more  or  less  under  the  Influence  of  liquor, 
and  some  of  them  had  frequently  seen  him 
in  that  condition.    At  times  be  became  very 
noisy  and  unruly,  and  on  one  occasion,  when 
he  was  arrested  for  indecent  exposure  of  his 
person,  he  olfered  as  an  excuse  before  the  re- 
corder of  Atlantic  City  that  he  was  under 
the  Influence  of  liquor  when  it  occurred.   He 
was  living  at  Atlantic  City  when  he  applied 
for  this  Insurance  and  for  several  years  be- 
fore, but  left  about  the  time  the  policy  was 
issued,  and  most  of  the  witnesses  who  testi- 
fied to  his  habits  knew  him  there.    Indeed, 
the  appellant  said  that  be  drank  a  glass  of 
beer  or  whisky  whenever  he  felt  like  It.    As 
the  insured  admittedly  signed  the  applica- 
tion,  it    would    be   useless    to   discuss    this 
branch  of  the  case,  were  it  not  for  the  fact 
that  tbe  appellant  contends  that  the  Insured 
did  not  answer  the  questions  as  the  answers 
are  stated  in  the  application,  but  that  they 
were  written  there  by  the  medical  examiner, 
and  are  simply    conclusions  of  the  examiner 
and  bis  construction  of  what   the  insured 
said.    In  other  words,  it  was,  in  effect,  con- 
ceded   that   those    answers,    as   they    were 
written  in  the  application,  were   untrue,  but 
it  is  contended  that  they  were  not  the  an- 
swers-given by  the  Insured. 

[1,2]  At  least,  since  the  case  of  Mutual 
Life  Insurance  Co.  v.  Mullan,  107  Md.  457, 
09  Atl.  385,  It  cannot  be  doubted  that  sucb 
misstatements  as  are  alleged  to  be  in  tbe  ap- 
plication were  concerning  matters  material 
to  the  risk,  and  tbe  insured  necessarily  knew 
them  to  be  false,  if  made  as  stated  in  tlie 
application.  Mullan  in  his  application  stat- 
ed that  his  habit  as  to  the  use  of  intoxicants 
was  one  glass  of  beer  a  day  on  an  average, 
and  that  such  had  been  his  habit  in  the  past. 
The  testimony  showed  that  he  drank  to  ex- 
cess, was  quite  frequently  drunk,  and  bad 
been  treated  for  acute  alcoholism.  It  '«ray 
said  in  the  opinion  delivered  by  Judge 
Worthlngton:  "The  fact  that  MuUan  drauV 
intoxicating  liquors  very  much  in  excess  oi 
'one  glass  of  beer  a  day  on  an  average'  vira: 
also  material  to  tbe  risk  as  a  matter  of  law 
and  the  court  below  by  granting  the  defend 
ant's  sixth  prayer  properly  so  instructed.  tli< 
Jury."  Again,  It  was  there  stated:  "As  vr 
have  already  said,  the  fact  that  the  appll 
cant  used  intoxicants  very  much  in  excess  o 
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one  glass  of  beer  a  day  on  an  average  was 
palpably  material  to  tbe  risk."  Tbe  burden 
was  on  tbe  defendant  (appellee)  of  proving 
the  falsity  of  tbe  statements  and  answers 
made  in  tbe  application,  and  also,  If  untrue, 
that  tbey  related  to  some  matter  material  to 
tbe  risk.  Royal  Arcanum  t.  Brasbears,  89 
Md.  633,  43  Atl.  866;  MuUan's  Case,  supra. 
But  tbat  burden  bas  been  clearly  and  fully 
met  as  to  tbe  statements  and  answers  In  tbe 
application,  and  they  were  material  to  tbe 
risk,  and  can  be  so  determined  by  tbe  court 
aa  a  matter  of  law.  Bankers'  Liife  Ins.  Co. 
r.  MUIer,  100  Md.  1,  69  Ati.  116;  Mullan's 
Case,  supra.  See,  also,  otber  cases  cited  In 
Mutual  Life  Ins.  Co.  t.  Robinson,  decided  by 
iuLs  court  April  5,  1911,  found  In  115  Md. 
40S,  80  AtL  1085. 

[3]  Inasmuch,  then,  as  tbe  appellee  has, 
with  evidence  which  Is  uncontradicted,  met 
tbe  burden  originally  on  it,  and  Inasmuch  as 
tbe  Insured  admittedly  signed  tbe  applica- 
oitlon,  which  declared  "that  all  the  state- 
ments and  answers  to  above  questions  are 
complete  and  true,  and  I  agree  tbat  they 
shall  form  a  part  of  tbe  contract  of  Insur- 
ance applied  for,"  clearly  tbe  burden  of 
showing  tbat  they  were  not  the  answers  and 
statements  of  the  Insured,  or' tbat  be  quali- 
fied' those  statements  and  answers,  but  the 
agent  of  the  company  without  his  knowledge 
did  not  insert  the  qualifications,  is  shifted, 
and  rests  upon  the  appellant. 

In  Globe  Reserve  Mut  Life  Ins.  Co.  v. 
Duflly,  76  Md.  293,  25  Atl.  227,  It  appeared 
that  the  medical  examiner  wrote  down  the 
answers  to  the  various  questions  upon  tbe 
printed  application,  and  amongst  others  it 
was  stated  tbat  the  insured  had  no  pulmon- 
ary and  no  kidney  trouble.  The  evidence  on 
the  part  of  the  insurer  tended  to  prove  tbat 
he  bad,  and  for  some  years  prior  to  that 
had  bad,  both  of  those  troubles,  from  which 
be  died  In  less  than  two  months  after  the 
date  of  the  .policy.  Judge  McSberry  said 
that,  if  the  medical  examiner  was  the  agent 
of  tbe  company.  It  required  no  argument  to 
show  that  itiwas  not  within  the  scope  of  his 
authority  to  mislead  and  deliberately  impose 
upon  his  principal,  and  be  then  went  on  to 
say:  "Notwithstanding  this  Is, so,  there  are 
many  cases  In  which,  to  prevent  fraud  and 
gross  injustice,  an  Insurance  company  is  es- 
topped, on  grounds  of  the  highest  public  pol- 
icy, to  object  that  the  statements  made  by  its 
agents  beyond  tbe  scope  of  their  authority 
are  false.  But  there  must  be  no  complicity 
on  tbe  part  of  the  assured ;  because.  If  false 
answers  be  written  In  the  application  by 
tbe  agoit  with  the  knowledge  of  the  assur- 
ed, the  latter  becomes  an  accomplice,  and 
both  perpetrate  a  fraud  upon  the  company. 
In  sach  a  case  it  is  obvious  that  a  recovery 
could  not  be  permitted  upon  a  policy  thus 
procnred.  And  so,  where  false  answers  have 
i«en  written  by  tbe  agent  without  tbe  knowl- 


edge of  the  assured,  but  the  liitter  bas  the 
means  at  hand  to  discover  the  falsehood  and 
negligently  omits  to  use  them,  he  will  be  ' 
regarded  as  an  Instrument  in  the  perpetra- 
tion of  tbe  fraud,  and  no  recovery  could  be 
bad  upon  tbe  policy."  He  cited  New  York 
Life  Ins.  Co.  v.  Fletcher,  117  U.  S.  519,  6 
Sup.  Ct  837,  29  L.  Ed.  934,  and  several  oth- 
er cases,  and  then  continued:  "If  the  as- 
sured be  neither  an  accomplice  nor  an  in- 
strument, and  be  imposed  upon  without  fault 
on  bis  own  part  by  the  agent  of  the  com- 
pany, his  beneficiary  will  be  entitled  to  re- 
cover, notwithstanding  the  statements  are 
Inaccurate  or  untrue.  Keystone  Mut.  Ben.  As- 
sociation v.  Jones,  72  Md.  363  [20  Atl.  195 1." 

In  Eletcher's  Oase  the  Supreme  Court  said 
it  was  tbe  duty  of  the  Insured  to  read  the 
application  he  signed,  and,  after  discussing 
that,  added:  "There  is  another  view  of  this 
case  equally  fatal  to  a  recovery.  Assuming 
that  the  answers  of  the  assured  were  falsi- 
fied, as  alleged,  the  fact  would  be  at  once 
disclosed  by  the  copy  of  the  application,  an- 
nexed to  the  policy,  to  which  his  attention 
was  called.  He  would  have  discovered  by 
inspection  that  a  fraud  had  been  perpetrated 
not  only  ui)on  blmself,  but  upon  the  com- 
pany, and  it  would  have  been  his  duty  to 
make  the  fact  known  to  tbe  company.  Be 
could  not  hold  tbe  policy  without  approving 
tbe  action  of  tbe  agents,  and  thus  becoming 
a  participant  in  the  fraud  committed.  The 
retention  of  th^  policy  was  an  approval  of 
the  application  and  of  its  statements.  The 
consequences  or  tbat  approval  cannot,  after 
his  death,  be  avoided." 

[4]  It  is  true  that  the  provision  prohibit- 
ing an  agent  from  changing  or  modifying 
the  terms  of  a  policy  may  not  apply  to  con- 
ditions which  relate  to  the  inception  of  the 
contract,  as  illustrated  In  Dulany  v.  Fidel- 
ity &  Gas  Co.,  106  Md.  34,  66  Atl.  614,  N.  J. 
Mut  Life  Ins.  Co.  v.  Baker,  94  U.  S.  610,  24 
L.  Ed.  268,  and  Insurance  Co.  v.  Mahone,  88 
U.  S.  152,  22  L.  Ed.  593,  and  It  is  said  in  Du- 
lany's  Case  that:  "If  the  actual  facts  were 
explained  by  tbe  assured  to  the  agent  of  the 
company  through  whom  the  policy  was  de- 
livered to  him  and  the  premium  collected, 
and  that  agent  undertook  to  determine 
whether  the  facts  were  material  to  the  risk, 
and  wrote  or  instructed  the  appellant  to 
write  tbe  answer  appearing  on  the  applica- 
tion, tbe  company  would  be  estopped  to  set 
up  those  facts  to  defeat  an  action  to  re- 
cover on  the  policy."  It  may  well  be,  and 
undoubtedly  Is  in  many  cases,  tbat  Insur- 
ance companies  are  estopped  from  taking  ad- 
vantage of  the  acts  of  their  own  agents,  who, 
either  designedly  or  by  placing  a  wrong  in- 
terpretation on  tbe  meaning  of  terms  used 
in  a  policy,  misstate  or  conceal  some  of  tbe 
facts  which  applicants  for  Insurance  have 
laid  before  them.  It  is  unfortunately  true 
tbat  agents,   in  order  to  effect  insurance. 
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sometimes  write  la  the  appUcatlons,  or  In 
some  way  report  to  their  principals,  state- 
ments which  either  are  not  Justified  by-  what 
the  applicants  say,  or  do  not  disclose  the 
whole  truth,  as  related  by  such  applicants. 
Sometimes  people  may  honestly  differ  as  to 
whether  a  certain  fact  exists,  or  as  to  the 
necessity  for  a  fuller  disclosure,  as  may  be 
illustrated  by  the  question  in  the  Mahone 
Case,  supra,  which  was:  "Is  the  party  tem- 
perate and  regular  in  his  habits?"  Such  a 
question  might  be  answered  differently  ac- 
cording to  the  way  different  persons  regard- 
ed the  subject. 

[1]  But  in  this  case  when  the  applicant 
was  called  upon  to  "state  the  quantity  you 
use  each  day  of  malt  liquors,  wines,  spirits," 
and  answered  to  each,  "None,"  it  is  clear  he 
knew  that  was  not  true,  whether  we  acc^t 
the  testimony  of  the  appellee's  witnesses  or 
that  of  the  appellant.  It  is  not  pretended 
that  such  was  the  case.  If,  then,  we  apply 
the  doctrine  announced  in  Fletcher's  Case, 
which  was  cited  with  approval  in  Duffy's 
Case,  there  can  be  no  recovery,  for  the  rea- 
sons stated  by  Judge  McSherry  in  Duffy's 
Case  which  we  have  quoted  above.  As  in 
Fletcher's  Case,  the  copy  of  the  application 
of  Forwood  was  annexed  to  the  policy,  and 
he  not  only  declared  that  "all  the  statements 
and  answers  to  the  above  questions  are  com- 
plete and  true,"  as  made  in  the  declaration 
to  the  medical  examiner,  but  at  the  end  of 
the  statements  which  he  gave  to  the  agent 
he  referred  to  those  made  to  the  company's 
medical  examiner,  and  afreed  that  they 
should  "become  a  part  of  the  contract  of  in- 
surance hereby  applied  for,  and  it  la  fur- 
ther agreed  that  the  policy  herein  applied 
for  shall  be  accepted  subject  to  the  privileges 
and  provisions  therein  contained,"  etc. 

[•]  But,  if  there  be  any  doubt  about  the 
law  as  applicable  to  the  answers  to  the 
above  (3A),  can  there  be  any  as  to  the  other 
(C):  "Have  you  ever  used  malt  or  spirituous 
liquors  to  excess"?  To  that  the  reply,  as 
stated  in  the  application,  was  "No."  How 
was  that  met  by  the  appellant?  The  only 
witness  who  attempted  in  any  way  to  con- 
tradict, modify,  or  explain  the  answers  made 
by  Mr.  Forwood,  as  shown  on  the  applica- 
tion, was  the  appellant,  unless  that  can  be 
said  of  William  H.  Johnson,  who  was  the 
agent  that  obtained  the  Insurance.  His  tes- 
timony In  the  record  Is  as  follows:  "Q.  Did 
Mr.  Forwood  on  that  occasion  state  that  he 
took  a  glass  of  liquor  or  beer  whenever  he 
felt  like  doing  so?  A.  He  answered  the 
question,  'None.'  Then  he  put  In  afterwards 
that  he  did  use  a  little  in  time  of  colds  or 
anything  like  that  That  was  the  only  time 
he  ever  indulged.  Q.  What  do  you  mean  by 
time  of  cold?  (Objected  to.  Objection  sus- 
tained.) The  Court:  Ask  him  to  state  wheth- 
er he  explained  what  he  meant  as  to  whether 
he  had  a  cold  or  the  weather  was  cold.  Wit- 
ness:   Just  bad  a  slight  cold  he  said."    A 


very    striking   peculiarity   about   the    testi- 
mony of  the  appellant  is  that,  so  far  as  the 
record  discloses,  she  was  not  asked  and  did 
not  say  that  the  insured's  answer  to  "0"  was 
not  "No."    All  of  her  testimony  in  chief  on 
the  subjec);  of  her  husband's  drinking  was: 
."That  the  doctor  asked  the  question   and 
wrote  the  answer  down.    That  witness  heard 
the  question  asked  Mr.  Forwood,  which  is 
No.  8A;   the  question  being,  'State  the  quan- 
tity you  use  each  day  of  malt  liquors,  wines, 
and  spirits.'    That  in  answer  to  that  ques- 
tion Mr.  Forwood  told  the  doctor  the  amount 
he  took,  he  took  a  glass  of  beer  or  a  glass 
of  whisky  occasionally  whenever  be  felt  like 
it,  but  he  did  not  make  a  habit  of  getting 
drunk.    That  he  said  that  he  took  a  glass  of 
beer  or  a  glass  of  whisky  whenever  he  felt 
like  it,  but  he  did  not  make  a  habit  of  get- 
ting  drunk.     Tliat   is   what  Mr.    Forwood 
said.    When  that  answer  was  given  by  Mr. 
Forwood,  the  doctor  said  to  hUn,  'You  don't 
make  any  habit  of  getting  drunk  7    We.  For- 
wood said,  'Yes,  sir.'    Q.  Was  that  answer 
true?    A.  I  guess  it  was.    Q.  That  answer 
was  given   to  all  the  questions,   malt   liq- 
uor, wines,  and  spirits,  was  it  not?    A.  Yes, 
sir."     She  was  then  asked  about  question 
marked  "D,"a8  to  being  in  the  liquor  busi- 
ness, but  no  specific  question  appears  to  have 
been  asked  her  about  "C."    Her  cross-exam- 
ination was  In  effect  the  same,  and  she  was 
not  then  asked  about  the  answer  to  "C."    The 
two  questions  (3 A  and  C)  are  by  no  nieaus 
the  same,  and  are  intended  to  get  informa- 
tion as  to  both  matters  inquired  about     It 
might  be  true  that  an  applicant  did  not  nse 
literally  each  day  any  malt  liquors,  wines, 
or  spirits,  and  it  might  be  that  he  liad  not 
used  either  for  months  or  years,  while    it 
might  be  equally  true  that  he  had  af  one 
time  used  them  to  such  excess  as  materially 
injured  his  health.    Question  G  was,  "Have 
you  ever  used,"  etc.?     But  if  we  assume 
that  she  intended  her  testimony  to  apply  to 
both  3A  and  3C,  it  does  not  show  that  be 
did  not  answer  C  in  the  negative  as  stated,  in 
the  application.     He  might  have  answered 
3A  as  she  said  he  did,  and  yet  have  answer- 
ed O  as  the  application  shows.    If  she  meant 
to  say  that  he  answered  C  by  saying   "lie 
took  a  glass  of  beer  or  a  glass  of  whisky  oc- 
casionally when  he  felt  like  it  but  he  did 
not  make  a  habit  of  getting  drunk,"  and  tf 
that  had  been  In  the  application,  it  was  not 
true  according  to  the  testimony  of  many  wit- 
nesses, and  she  does  not  say  it  was  true. 
The  nearest  she  came  to  saying  so  was  when, 
in  answer  to  the  question,   "Was  that    an- 
swer true?"    she  replied,  "I  guess  it  was.** 
Surely  when  we  remember  the  burden   was 
then  on  her  to  show  that  the  application  did 
not  properly  state  his  answer,  her  statement, 
"I  guess  it  was,"  would  not  be  sufficient  to 
overcome   the   overwhelming    testimony     of 
numerous  witnesses,  or  be  sufficient  to    Jus- 
tify  the   court  in  submitting  that  to     tbe 
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iarj.   Uany  witnesses  showed  tl&t  he  was 
In  the  babit  of  gettlns  dnmk. 

If  a  benefldary  Is  to  be  permitted  to  proTe 
that  the  application  did  not  tmly  state  what 
the  insured  said,  notwithstanding  the  fact 
that  he  declared  that  such  written  statements 
were  true,  and  had  in  his  possession,  attached 
to  his  policy,  a  copy  of  the  application  for 
tome  months  which  showed  what  he  had  been 
reported  to  the  company  as  saying,  it  must  at 
leaat  be  done  In  a  positlTe  and  certain  way, 
and  not  by  the  use  of  amhignons  expressions. 
It  must  be  remembered  that  we  are  dealing 
Tith  a  subject  within  the  knowledge  of  the 
applicant,  and  not  necessarily,  or  even  pre- 
gnmahly,  within  the  knowledge  of  the  tnsnr- 
«r.    As  reflecting   upon  the   Importance   of 
Rich  questions  in   the  opinion  of  those  In 
charge  of  this  company,  we  will  qnote  from 
the  testimony  of  the  medical  director  of  the 
appellee.    He  testified:    "That  the  company 
will  not  insnre  the  lives  of  people  who  fre- 
quently become  Intoxicated,  because  it  is  a 
Well-known  fact  that  the  rates  for  life  in- 
surance will  not  coyer  the  additional  mortal- 
ity that  It  is  known  that  this  or  any  other 
company  would  have  to  provide  for  if  the 
person  Insured  is  Intemperate.    By  addition- 
al mortality  vHtness  means  mortality  above 
the  rates  of  the  amount  provided   for  by 
the  rates  for  Insurance.    That  persons  who 
are  Intemperate  and  frequently  get  drunk  do 
not  live  as  long  as  other  persons.    That  the 
same  Is  true   with  regard  to  the  sale  and 
handling  of  liquors."     He  also  said,  In  an- 
swer to  a  question,  that  his  company  would 
not  insure  a  man  'If  I  knew  it  was  habitual 
with  him  to  become  intoxicated  once  In  ev- 
ery two  months,"  and,  again:     "That  wit- 
ness' company  does  not  insure  persons  who 
frequently  become  intoxicated.  If  it  knows  at 
the  time  such  application  is  made  such  per- 
ron becomes  Intoxicated.    That  witness  eon- 
aiders  the  action  and  habits  of  a  person  very 
material  to  the  risk  assumed  under  the  pol- 
icy by  the  Prudential  Company."    Dr.  Sou- 
der,  the  medical  examiner,  testified  that  he 
got  the  Information  which  enabled  him  to 
write  the  answers  from  Mr.  Forwood,  that 
he  asked    Forwood   the   questions,    and   he 
isade  those    answers.     It   Is   true   that   on 
cross-examination  he  said  be  could  not  give 
the  details   of   the    conversation   that   took 
place,  could  not  give  his  exact  words,  as  he 
lUd  not  remember  that  far  l)ack,  but  in  an- 
i^a  to  the  question,  "Tell  us  what  he  told 
.vonr   he  said,  "That  is  indicated  by  the 
tssvers,  that  be  did  not  use  those  liquors; 
that  he  nsed  none."    On  redirect  examina- 
tion he  said:    "That,  if  witness  had  seen  any- 
thing there  to  indicate  Forwood  was  a  drink- 
tag  man,  he  would  have  reported  it,  and  he 
would  not  hare  recommended  him  as  a  flrst- 
'^Uf  risk.    If  any  one  had  told  him  anything 
Cerent  than  what  he  had  reported  to  the 
Qxapany  witness  would  have  investigated. 


That  witness  is  able  to  say  that  no  person 
present,  Forwood  or  any  one  else,  made  any 
statement  In  his  hearing  to  Indicate  that 
Forwood  was  a  drinking  man." 

So,  without  further  reference  to  the  tes- 
timony, it  Is  clear  that  the  appellant  did  not 
show  that  Mr.  Forwood  had  made  any  state- 
ments at  the  time  the  answers  were  written 
in  the  application,  which  would  relieve  her 
of  the  barrier  to  recovery  that  the  answer  to 
question  C  furnishes,  in  view  of  the  uncon- 
tradicted evidence  that  his  answer  to  it  was 
false.  We  will,  therefore,  afiirm  the  Judg- 
ment for  the  reasons  we  have  given,  with- 
out discussing  the  other  ground  relied  on  by 
the  appellee,  or  the  plaintHTs  prayers,  the 
rejection  of  which  necessarily  followed  tlie 
instruction  given  by  the  court 

Judgment  affirmed,  the  appellant  to  paj 
the  costs. 


HBRR  V.  BOARD  OF  BDUOATION  OF 

NEWARK. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

April  28,  1912.) 

(ByUalhu  5y  tike  Oourt.) 

X.  Eminbrt  DoiiAiN  (I  162*)— Pboobdihob 
TO  Assess  Coicfbnsatior— issues. 

In  condemnation  proceedings,  the  proper 
issne  for  trial  is  the  valhe  of  the  land  as  a 
whole,  regardless  of  any  estates  therein  or  of 
any  liens  thereon,  or  any  easements  or  servi- 
tudes to  which  It  may  be  subject. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  (f  403-4od;    Dec.  Dig.  | 

2.  BmNENT  DOKAIN  (|  162*)— RiGHT  TO  COM- 
PENSATION   —    OWNEB     OF     PbOPEBTY     NoT 

Taken. 

The  owner  of  a  tract  not  taken  by  con- 
demnation proceedings  cannot  be  allowed  for 
damages  caused  by  the  condemnation  of  land 
of  another  owner  that  is  restricted  by  cove- 
nants for  the  benefit  of  the  tract  not  taken. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  i|  403-106;  Dec.  Dig.  | 
152.*j 

3.  Eminent  Domain    (|  238*)— Pbooeedinos 
TO  Assess  Compensation- Appeal. 

Under  the  act  of  1900  (O.  S.  |  2182)  regu- 
lating condemnation  proceedings,  the  owner  of 
any  property  right  m  the  land  sought  to  be 
condemned  may  appeal  from  the  award  of  the 
commissioners. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  ||  614,  619;    Dec.  Dig.  | 

4.  Eminent  Domain  (|  238*)— Pbooeedinos 
TO  Assess  Compensation— Appeal. 

Where  the  petition  in  condemnation  pro- 
ceedings makes  parties  the  owners  of  land  not 
taken  who  claim  a  right  therein  by  reason  of 
restrictive  covenants  in  their  favor,  those  own- 
ers may  appeal. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  ||  614,  619;  Dee.  Dig.  |  238.*] 

Error  to  Circuit  Court,  Essex  County. 

Action  by  Charles  F.  Herr  against  the 
Board  of  Education  of  Newark.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
versed and  remanded. 
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Cbarles  M.  Myers,  of  Newark,  for  plaintiff 
in  error.  Biker  ft  Biker,  of  Newark,  for  de- 
f«idant  in  error. 

SWAYZB,  J.  [1]  The  board  of  education 
of  Newark  sought  to  condemn  lands  former- 
ly owned  by  Paul  Buchanan,  and  devised  by 
him  to  his  wife  for  life,  with  remainder  to 
bis  daughter,  subject  to  a  power  of  sale  in 
his  executors.  It  made  parties  to  the  pro- 
ceedings the  defendaUts  in  error,  who  were 
owners  of  land  In  the  vicinity  of  the  tract 
sought  to  be  condemned,  and  it  alleged  that 
they  might  have  a  claim  against  the  proper- 
ty by  reason  of  restrictive  covenants.  The 
commissioners  made  an  award  to  the  execu- 
tors of  Buchanan,  and  awarded  nothing  to 
the  defendants  In  error,  who  thereupon  took 
an  appeal.  Separate  issues  were  framed, 
and  separate  Judgments  entered,  in  favor  of 
each.  The  principal  argument  was  directed 
to  the  question  whether  the  owners  of  land 
not  a  part  of  the  tract  actually  taken,  whose 
lands  are  benefited  by  restrictive  covenants, 
are  entitled  to  compensation  when  the  land 
is  condemned  for  a  purpose,  which,  when  ef- 
fectuated, will  amount  to  a  violation  of  the 
restrictive  covenants.  An  important  prelim- 
inary question  is  the  proper  procedure  un- 
der the  statute  of  1900.  C.  S.  2182.  This  Is 
not  left  in  doubt  by  our  decisions.  The 
question  was  thoroughly  considered  by  this 
court  in  Bright  v.  Piatt,  32  N.  J.  Eq.  862.  In 
that  case  a  railroad  company,  under  a  char- 
ter containing  provisions  for  condemnation 
similar  to  those  contained  in  the  act  of  1900, 
condemned  land  that  was  subject  to  a 
mortgage,  but  failed  to  make  the  mortgagee 
a  party.  An  award  was  made  to  the  mort- 
gagors. Subsequently  the  amount  of  the 
award  was  paid  Into  the  Court  of  Chancery, 
and  the  mortgagors  sought  to  obtain  it  for 
themselves  upon  the  theory  that  the  award 
having  been  made  to  them  was  for  their  in- 
terest only,  and  that  the  mortgagee  had  no 
Interest  therein.  We  held  that  the  fund  did 
not  represent  merely  the  estate  of  the  mort- 
gagors, but  the  whole  value  of  the  land;  and 
we  said  that  an  interpretation  of  the  act 
"which  devolved  upon  these  commissioners 
the  duty  of  estimating  the  value  of  each  par- 
ticular interest  in  the  land  to  be  taken  would 
not  only  do  violence  to  the  language  of  the 
provisions,  but  would  also  impose  upon  these 
appraisers  obligations  which,  with  their  lim- 
ited means  of  investigation,  their  want  of 
knowledge  of  nice  legal  and  equitable  dis- 
tinctions and  their  inability  to  settle  au- 
thoritatively the  rights  of  the  parties,  they 
could  not  conscientiously  assume  to  dis- 
charge. Their  simple  duty  is  to  ascertain 
what  sum  of  money  is  an  equivalent  for  the 
rights  which  the  railroad  company  seeks  to 
acquire,  and  the  Injuries  it  is  to  inflict  by 
the  construction  and  operation  of  Its  road." 
This  decision  has  been  consistently  followed. 
In  Crane  v.  Elizabeth,  36  N.  J.  Eq.  339,  we 
held  that  the  charter  of  Ellzal>etb  which  re- 


quired compensation  to  be  made  to  the  own- 
er or  owners  of  the  land  did  not  require 
comp«isation  to  be  made  to  mortgagees  spe- 
cifically. We  used  this  language:  "The  ac- 
tion of  the  city  authorities  has  thus  the  dis- 
tinctive qualities  of  a  proceeding  in  rem,  a 
taking,  not  of  the  rights  of  designated  per- 
sons in  the  thing  needed,  but  of  the  thing 
itself,  with  a  general  monition  to  all  persons 
having  claims  in  the  thing.  When,  by  the 
appraisement  of  the  commissioners,  the  price 
of  the  thing  is  fixed,  that  price  stands  in- 
stead of  the  thing  ai^roprlated,  and  repre- 
sents all  interests  acquired.  The  Legisla- 
ture has  not  Imposed  upon  the  city  officials 
the  duty  of  searching  out  all  these  Interests 
and  assigning  to  each  its  Just  equivalent.  It 
has  contented  itself  with  the  simple  direc- 
tion that  the  fund  shall  be  paid  to  him  who 
is  presumably  entitled  to  it,  the  general  own- 
er of  the  land.  Where  no  other  claimant  in- 
tervenes, that  course  will  usually  meet  tbe 
ends  of  Justice.  But  if,  in  any  special  case, 
this  owner  ought  not,  in  equity,  to  receive 
the  fund,  the  Court  of  Chancery  will,  at  the 
instance  of  any  interested  complainant,  take . 
charge  of  its  proper  distribution,  and  so  se- 
cure those  particular  equities  which  the  gen- 
erality of  the  statute  has  left  without  ex- 
press protection."  These  cases  establish  the 
practice,  and,  where  a  railroad  company  had 
paid  tbe  award  into  court.  It  was  held  that 
it  was  entitled  to  have  the  lien  of  the  mu- 
nicipality for  taxes  discharged  out  of  tlie 
fund,  although  the  municipality  had  not  been 
made  a  party  to  the  condemnation  proceed- 
ings. In  re  Sleeper,  62  N.  J.  Eq.  67,  40  Atl. 
549.  In  Zimmerman  v.  Hudson  &  Manhattan 
R.  R.  Co.,  76  N.  J.  Law,  251,  71  Atl.  127.  a 
lessee  sought  to  review  the  action  of  coiti- 
missioners  proceeding  under  the  Act  of  1900, 
upon  the  ground  that  the>'  erred  in  reporting 
the  value  of  the  property  taken  and  the  dam- 
ages sustained  by  the  taking  in  a  lump  sum, 
instead  of  making  a  separate  award  of  tbe 
moneys  to  be  paid  to  the  applicant  for  Ills 
leasehold  interest,  and  of  the  amount  to  be 
paid  to  Hill,  the  owner  of  the  fee.  But  the 
Supceme  Court  held  that  tbe  commissioners 
had  followed  the  rule  laid  down  in  Bright  v. 
Piatt,  and  refused  to  review  their  action. 
In  Pennsylvania  R.  R.  Co.  v.  National  Docks, 
etc.,  Co.,  57  N.  J.  Law,  86,  30  Atl.  183,  tbe 
same  rule  was  followed.  In  Daab  v.  Hud- 
son County  Park  Commission,  77  N.  J.  Law. 
36,  71  Atl.  51,  the  Supreme  Court  held  that 
section  7  of  tbe  Act  of  1900  did  not  au- 
thorize a  separate  action  at  law  by  a  lessee 
for  the  value  of  his  estate  in  the  lands  con- 
demned; that  an  action  to  recover  tbe- 
amount  of  the  award  must  tie  one  suit  only- 
for  the  whole  amount. 

[2]  It  cannot  be  said  in  this  case  that  the- 
proceeding  was.  In  effect,  a  proceeding 
against  the  defendants  In  error  to  condemck. 
their  interests  in  the  land.  The  petitloxzk 
was  not  framed  in  that  aspect,  but  dis- 
tinctly set  forth  that  the  defendants  in  er- 
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ror  had  a  claim  against  tbe  property  sought 
to  be  acquired  by  reason  of  being  owners  of 
searbf  restricted  properties,  or  by  reason  of 
holding  mortgages  upon  said  properties.  Tbe 
proper  Issue,  therefore,  was  the  value  of  tbe 
Buchanan  land  as  a  whole,  regardless  of  any 
estates  therein  or  of  any  liens  thereon,  or 
an;  easements  or  servitudes  to  which  It 
might  be  subjected.  Whether  or  not  the  re- 
strictive covenants  operated  to  create  equita- 
ble servitudes  in  the  Buchanan  land  is  not 
now  In  question.  Separate  issues  were  not 
}astlJSed  to  ascertain  the  separate  damages 
of  the  owners  of  the  nearby  properties. 
"It  is  an  established  rule  of  law  in  proceed- 
ings for  condemnation  of  land  that  the  just 
compensation  which  the  landowner  is  enti- 
tled to  receive  for  his  lands  and  damages 
thereto  must  be  limited  to  the  tract,  a  por- 
tion of  which  is  actually  taken.  The  pro- 
priety of  this  rule  is  quite  apparent.  It  Is 
solely  by  virtue  of  his  ownership  of  the  tract 
invaded  that  the  owner  Is  entitled  to  inci- 
dental damages.  His  ownership  of  other 
lands  is  without  legal  significance."  Currle 
T.  Waverly,  etc.,  R.  R.  Co.,  62  N.  J.  Law, 
391,  392,  20  Atl.  57,  19  Am.  St  Rep.  442.  Al- 
thongh  this  language  was  not  necessary  to 
the  decision  of  that  case,  it  was  subsequent- 
ly approved  by  this  court  as  a  correct  state- 
ment of  the  law.  Bergen  Neck  R.  R.  Co.  T. 
Point  Breeze  Ferry  &  Improvement  Co.,  57 
N.  J.  Law,  163,  191,  SO  Ati.  584.  It  has  not 
been  shaken  by  the  decision  in  Re  Lehigh 
VaUey  B.  R.  Co.,  78  N.  J.  Law,  699,  76  Atl. 
1067.  We  there  held  that  testimony  which 
lud  been  rejected  by  the  trial  court  upon 
tbe  ground  that  it  related  to  damages  to  a 
separate  tract  was  admissible,  not  to  show 
tbe  diminution  of  value  of  lands  not  taken, 
tmt  to  show  that  the  land  taken  had  a  great- 
er value  because  an  advantageous  use  could 
be  made  of  it  in  connection  with  the  other 
pircels.  That  rule  cannot  be  applied  to  n 
case  where  the  tracts  belong  to  different 
owners.  The  trial  judge  in  the  present  case 
allowed  testimony  that  the  use  of  the  Buch- 
Man  tract  for  a  schoolhouse  would  affect  the 
^ilne  of  the  property  of  the  defendants  in 
error.  This  amounted  to  allowing  the  oven- 
w  of  a  tract  not  taken  to  recover  damages 
for  the  injury  to  that  tract.  It  Involved  a 
^tty  dUFerent  question  from  the  value  of 
Ills  property  right,  if  sudi  he  had,  by  way  of 
'errltnde,  in  the  tract  actually  taken.  The 
iadgment  mnst   therefore  be  reversed. 

13.4]  Whether  the  reversal  should  result 
in  a  new  trial  upon  a  proper  issue,  or  in  a 
'lismiggal  of  the  appeal,  depends  upon  the 
risht  of  the  appellant  to  review  the  award, 
'^ettlon  9  of  the  act  permits  an  appeal  by 
'-lie  petitioner  or  owner  of  any  of  the  land 
c-r  other  property.  We  think  the  language 
U  broad  oiougb  to  warrant  an  appeal  by 
Uf  one  who  has  been  made  a  party  as  an 
5^  of  a  property  right  in  the  land.  Sec- 
"^  10  of  the  act  recognizes  that  all  parties 


who  have  appeared  before  tbe  commission- 
ers are  entitled  to  notice  of  the  appeal,  and 
It  logically  follows  that  they  may  participate 
therein;  otherwise  tbe  notice  would  serve 
no  useful  purpose.  These  provisions  were 
obviously  designed  to  give  all  parties  inter- 
ested a  chance  to  review  the  action  of  the 
commissioners.  If  the  word  "owner"  is 
limited  to  the  owner  of  the  bare  legal  estate. 
It  may  often  happen  that  his  interest  is  of 
the  slightest  possible  value.  The  real  party 
in  Interest  may  be  a  mortgagee  holding  a 
mortgage  for  the  full  value  of  the  property, 
or  a  lessee  having  a  term  of  years  to  come 
equal  almost  to  a  fee.  In  Pennsylvania  R.  R. 
V.  National  Docks,  etc.,  Co.,  67  N.  J.  Law,  86, 
30  Atl.  183,  the  lessee  was  held  to  be  the 
owner  with  whom  the  company  must  attempt 
to  agree  before  beginning  proceedings  to  con- 
demn, and  the  judgment  was  affirmed  by 
this  court  57  N.  J.  Law,  457,  35  AO.  1130. 
If,  therefore,  the  defendants  in  error  were 
owners  of  a  property  right  in  the  Buchanan 
lot  they  had  a  right  to  appeal  and  their  ap- 
peal should  not  have  been  dismissed,  but  a 
proper  Issue  should  have  been  framed,  pro- 
vided, of  course,  that  notices  had  been  given 
to  the  parties  In  interest  as  the  statute  re- 
quires. It  was  not  Incumbent  upon  tbe  trial 
court  to  determine  upon  a  preliminary  mo- 
tion to  dismiss  the  appeal  whether  or  not  the 
defendants  in  error  were  the  owners  of  a 
property  right  in  the  Buchanan  lot  It  was 
enough  that  the  record  showed  that  they 
had  been  made  parties  as  such.  They  were 
bound,  of  course,  to  make  the  owners  of  tbe 
fee  parties  to  tbe  appeal.  The  issue  is  the 
value  of  tbe  land  as  a  whole,  and,  inasmuch 
as  the  amount  to  be  finally  received  by  the 
ovrners  of  the  fee  depends  not  only  on  the 
total  amount,  but  also  upon  the  amount  ta 
be  deducted  for  the  value  of  any  special  in- 
terest of  others  in  the  land  taken,  the  former 
are  vitally  interested.  The  case  fails  to 
show  whether  tbe  owners  of  the  fee  were 
made  parties  to'  the  appeal.  The  record  must 
therefore  be  remitted  for  further  proceed- 
ings in  accordance  with  the  views  we  have 
expressed. 


DREISBACH  v.  ECKBLKAMP. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  28,  1912.) 

(Syllabut  ly  the  Court.) 

1.  Appeal  and  Erbor  (|  1010*)— Review- 
Finding  OF  Court. 

Where  a  case  is  tried  by  the  jadge,  a  jury 
being  waived,  and  bis  finding  on  the  facts  is. 
excepted  to,  tbe  exception  will  not  be  sustain- 
ed if  there  was  evidence  supporting  the  finding. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  3979-3982;  Dec.  Dig.  | 
1010.*] 

2.  Sau»  (I  263*)— Wabsahtx  of  Titlb. 

Tbe  rule  that,  upon  the  sale  of  personal 
property,   the   vendor   impliedly   warrants   the 


f  51  other 


■ea  same  topic  and  section  NUMBKS  in  Dec.  Dig-  A  Am.  Die.  Key  No.  Series  &  Rep'r  Indexes 

Digitized  by  CjOOQIC 


176 


83  ATLANTIC  BEPOBTER 


(N.J. 


tide  and  that  the  anbject  of  the  sale  is  niiin- 
cumbered,  does  not  apply  where  the  vendee 
is  aware  of  the  incumbrance,  and  it  appears 
from  the  circumstances  of  the  transaction  tliat 
neither  of  the  parties  contemplated  the  con- 
veyance of  an  unincumbered  title. 

[Ed.  Note. — ^For  other  cases,  see  Sales,  Cent. 
Dig.  {{  748,  749-761,  763;    Dec.  Dig.  |  268.*] 

Error  to  drcait  Coart,  Hudson  County. 

Action  by  Oscar  Drelsbach  against  Mary 
Eckelkamp.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Charles  L.  Carrlck,  of  Jersey  City,  for 
plaintiff  in  error.  John  J.  Fallon,  of  Hobo- 
ken,  for  defendant  In  error. 

TREAGY,  J.  This  was  a  case  tried  by  the 
court  without  a  Jury;  the  Jury  having  l)een 
dismissed  by  consent.  Plaintiff  below  brought 
suit  for  the  purchase  price  of  an  orchestrion 
wlilch  he  claimed  to  have  sold  to  one  Bewig, 
of  whose  estate  defendant  below  is  the  execu- 
trix. The  errors  assigned  are,  first,  that  the 
lower  court  refused  to  nonsuit  at  the  dose 
of  plaintiff's  case  upon  the  ground  that  there 
was  no  evidence  from  which  a  conclusion 
could  be  drawn  as  a  matter  of  fact  that 
there  was  a  sale  of  the  orchestrion,  and  also 
refused  to  enter  Judgment  at  the  close  of  the 
case  for  the  defendant  on  the  same  ground; 
and,  second,  that  the  court  refused  to  non- 
snit  upon  the  ground  that  the  orchestrion 
was  sold  under  an  Implied  warranty  of  title 
which  was  broken  by  the  failure  to  remove 
a  chattel  mortgage,  which  was  then  an  in- 
cumbrance upon  it,  and  refused  to  enter 
Judgment  for  defendant  for  the  same  reason. 

[1]  There  was  evidence  in  the  case  upon 
which  a  Jury  might  have  found  that  a  sale 
of  the  orchestrion  to  Bewlg  had  taken  place. 
The  court  therefore  was  Justified  In  so  find- 
ing. The  orchestrion  was  taken  from  Dreis- 
bach's  saloon  by  Bewig,  and  while  Drels- 
bach himself  was  not  permitted  to  testify 
as  to  the  transaction,  because  of  Bewig's 
death,  another  witness  testified  to  a  conver- 
sation between  Drelsbach  and  Bewlg,  In 
which  the  former  demanded  the  price  of  the 
orchestrion,  stating  that  he  was  aI>out  to 
go  to  Germany,  and  the  latter  said  he  could 
only  pay  part  of  the  price  then,  and  suggest- 
ed that  the  balance  be  allowed  to  stand  until 
Drelsbach  returned.  This  suggestion  being 
refused,  Bewig  said  that  be  would  try  to 
have  the  whole  amount  for  Drelsbach  before 
he  sailed.  There  being  evidence,  therefore, 
upon  which  the  court  could  find  thfit  there 
was  a  sale  of  the  orchestrion  to  Bewlg,  a 
finding  to  thut  effect  will  not  be  disturbed. 

[2]  The  rule  that  the  existence  of  an  out- 
standing incumbrance  is  a  breach  of  the  war- 
ranty of  title  which  is  Implied  upon  a  sale 
of  chattels  does  not  apply  because  the  evi- 
dence shows  that  Bewig  Imew  at  the  time  of 
the  sale  of  the  orchestrion  that  there  was 
a  chattel  mortgage  upon  It.  Bewig  was  the 
collector  for   the  brewery   which  held   the 


mortgage.  In  a  oonTersatlon  with  Drelsbach 
wUch  was  testified  to  he  told  him  that,  if  he 
(Bewlg)  could  not  pay  lilm  the  entire  par- 
chase  money,  he  would  have  an  allowance 
made  on  the  brewery  mortgage,  and  this  was 
agreed  to  by  Drelsbach. 

The  court  found  that  neither  of  the  par- 
ties contemplated  the  passing  of  an  unincum- 
bered title  to  the  orchestrion. 

The  Judgment  of  the  court  below  will  be 
affirmed. 


LEUTBRITZ  t.  ICE  CONSUMERS'  &  SUP- 
PLY CO. 

(Supreme  Court  of  New  Jersey.    March  30, 
1912.) 

(Syttahiu  by  the  Court.) 

1.  Mastbb  and  Servant  (H  101,  102*)— In- 
JUBIKS  TO  Servant— Safe  Fiace  to  work. 

A  master  is  t>onnd  to  take  reasonable  care 
to  have  the  place  in  which  he  directs  his  serv- 
ant to  work  reasonably  safe  for  the  doing  of 
the  work,  and  free  from  latent  and  concealed 
dangers. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  If  174,  178,  179,  180-184, 
192;   Dec.  Dig.  ||  101,  102.*] 

2.  Master  and  Servant  (M  203,  219*)— In- 
jury TO  Servant— AsBUKPTioN  or  Risk. 

While  the  servant  assumes  all  the  ordi- 
nary and  nsaal  risks  incident  to  the  employ- 
ment, and  all  risks  which  he  knows,  or  may,  in 
the  exercise  of  reasonable  care,  know,  to  exist, 
he  does  not  assume  risks  not  incident  thereto, 
nor  the  risks  of  latent  or  concealed  dangers. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Gent.  Dig,  ||  538-648,  610-624;  Dec 
Dig.  H  203,  219.*) 

3.  Master  and  Servant  ({  205*)— Injubt  to 
Servant— AsauuFTioN  of  Risk. 

In  the  absence  of  knowledge  to  the  con- 
trary, a  servant  has  the  right  to  assnme  that 
his  master  has  exercised  due  care  and  diligence 
to  fulfill  the  obligations  imposed  upon  him  by 
law,  and  he  does  not  assnme  the  risk  conse- 
quent upon  the  failure  of  the  master  to  dis- 
charge his  duty. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |i  647-640;    Dec  Dig.   % 

4.  Master  and  Servant  (i  288*)— Ihjubt  to 

Servant— Defective  Appuances. 

Where  a  servant  is  put  to  work  upon  a 
slippery  platform  14  feet  above  the  gronnd, 
and  the  master  has  provided  such  platform  vrith 
a  guard  rail  made  of  "furring  lath"  1%  inches 
wide  and  %  of  an  inch  thick,  which  was  fasten- 
ed to  its  support  by  onlv  one  nail,  and  which 
guard  rail  broke  and  fell  to  the  gronnd  'when 
the  servant  slipped  and  put  his  weigfat  upon 
it,  causing  the  servant  to  tall  to  the  ground  and 
injuring  him,  it  was  erroneous  to  nonsuit  the 
servant,  in  an  action  to  recover  for  such  in- 
juries, upon  the  gronnd  that  he  aasomed  the 
risk,  when  it  appeared  from  the  proofs  that 
the  servant  had  made  no  examination  of  the 
condition  of  the  railing. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  1006,  1068-1068;     Dec. 

Dig.  I  ias.*] 

Appeal  from  District  Court  of  Bast  Orw 
ange. 

Action  by  Otto  LenterltE  against  tbe  Ic«{ 
Consumers'  &  Supply  Company.     Jndsment 
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for  defendant,  and  plaintiff  appeals.  Reversed. 

Argned     Noyember     term,     1911,     before 

TREiNCHARD,  MINTUBN,  and  EAUSOH, 

W. 

Heuiy  Carlees,  of  Newark,  for  appellant. 
McCarter  &  Bngllsb,  of  Newark,  for  ap- 
pellee. 

TBENCHARD  J.  Tbe  judgment  in  this 
record  was  founded  npon  a  nonsuit  directed 
b;  tbe  trial  Judge  at  the  trial  of  the  issue 
made  by  the  pleadings.  The  action  was  In 
tort  for  damages  for  an  injury  suffered  by 
tbe  plaintiff.  The  agreed  state  of  the  case 
shows  that,  at  the  time  the  nonsuit  was 
allowed,  the  evidence  established  the  fol- 
lowing fiicts:  The  defendant  operated  a 
factory  for  the  manufacture  of  ice.  The 
plaintiff  worked  in  the  defendant's  factory 
aa  an  "ice  pnller,"  and  had  been  there  so 
employed  for  four  weeks  prior  to  the  acci- 
dent His  duty  was  to  operate  the  lev- 
en  of  the  hydraulic  press.  In  the  perfor- 
mance of  such  duty,  he  was  required  to 
stand  on  a  platform  which  was  14  feet 
above  the  ground,  3  feet  wide,  and  12  feet 
long.  Standing  there,  he  worked  the  levers, 
which  released  the  cakes  of  ice,  and  he  was 
required,  as  occasion  demanded  it,  to  go  to 
the  end  of  the  platform  and  remove  any 
particles  of  ice  which  Interfered  with  the 
passage  of  the  cakes  of  ice.  At  the  back 
of  the  platform,  as  the  plaintiff  stood  op- 
erating the  levers,  were  two  guard  rails 
running  the  entire  length  of  the  platform. 
There  was  a  post  at  each  end  and  one  in 
the  middle.  The  posts  were  four  feet  high. 
The  two  guard  rails  were  in  four  pieces 
each  six  feet  long.  Two  of  them  were  fas- 
tened on  a  line  with  each  other  at  the  top 
of  the  posts,  and  two  in  the  same  manner 
two  feet  from  the  floor  of  the  platform. 
The  low^  guard  rail  was  made  of  strips 
of  wood  known  as  "furring  lath,"  1%  Inches 
wide  and  %  of  an  inch  thick.  These  laths 
icere  nailed  on  the  outside  of  the  posts  by 
one  nail  driven  through  the  end  of  each 
strip  Into  the  posts.  The  plaintiff  had  not 
at  any  time  before  the  accident  made  an 
examination  of  the  condition  of  the  railing. 
Jnst  prior  to  the  accident  the  plaintiff  had 
been  scraping  the  ice  from  the  plates  at  the 
tnd  of  the  platform.  The  platform  was 
slippery  on  account  of  water  and  grease 
vhicb  dropped  from  the  press.  He  was  re- 
turning alone  the  platform  to  the  levers, 
when  be  slipped.  In  falling  he  caught  hold 
«f  the  lower  railing  to  save  himself.  It 
broke  and  was  torn  loose,  and  fell  with  the 
plaintiff  to  the  cement  floor,  14  feet  below, 
whereby  the  plaintiff  waa  injured.  The 
83  A.— 12 


learned  trial  judge  seems  to  have  granted 
the  nonsuit  upon  the  ground  that  the  inju- 
ry to  the  plaintiff  was  the  result  of  a  risk, 
which  was  Inherent  in  his  employment,  and 
which  the  plaintiff  assumed.  This,  we  think, 
was  erroneous. 

[1]  The  rule  of  duty  of  the  master  appli- 
cable to  the  case  admits  of  no  doubt  or 
dlsputfe  He  is  bound  to  take  reasonable 
care  to  have  the  place  in  which  he  directs 
his  servant  to  work  reasonably  safe  for  the 
doing  of  the  work,  and  free  from  latent  and 
concealed  dangers.  Electric  Go.  v.  Kelly,  57 
N.  J.  Law,  100,  29  Atl.  427;  Comben  v.  Belle- 
ville Stone  Co.,  69  N.  J.  Law,  226,  36  Atl. 
473. 

[2]  While  the  servant  assumes  all  the  or- 
dinary and  usual  risks  Incident  to  the  em- 
ployment, and  all  rlsJu  which  he  knows,  or 
may  in  the  exercise  of  reasonable  care  know 
to  exist,  he  does  not  assume  risks  not  in- 
cident thereto,  nor  the  risks  of  latent  or 
concealed  dangers.  Conway  v.  Furat,  67  N. 
J.  Law,  645,  32  AU,  380;  McDonald  v. 
Standard  Oil  Co.,  69  N.  J.  Law,  445,  55  Atl. 
289. 

[3]  In  the  absence  of  knowledge  to  the 
contrary,  a  servant  has  a  right  to  assume 
that  his  master  has  exercised  due  care  and 
diligence  to  fulfill  the  obligations  imposed 
upon  him  by  law,  and  he  does  not  assume 
the  risk  consequent  upon  the  failure  of  the 
master  to  discharge  his  duty.  Chrlstensen 
V.  Lambert,  67  N.  J.  Law,  341,  61  Atl.  702. 

[4]  In  recognition  of  such  duty  in  regard 
to  the  safety  of  the  place  of  work,  the  de- 
fendant erected  a  guard  rail  to  prevent  the 
plaintiff  falling  from  the  slippery  platform 
where  he  was  required  to  work.  The  fact 
that  the  guard  rail  was  of  such  fraU  mate- 
rial, and  that  it  was  fastened  to  the  sup- 
port with  but  one  nail,  taken  in  connection 
with  the  fact  tliat  it  broke  and  fell  to  the 
floor  when  the  plaintiff's  weight  was  put 
upon  it,  would  have  justified  the  inference, 
if  the  jury  bad  been  permitted  and  had  seen 
at  to  draw  it,  that  the  defendant  had  not 
exercised  due  care  in  its  construction.  That 
such  unsafe  construction  was  not  one  of 
the  ordinary  perils  which  in  the  nature  of 
things  are  Incident  to  such  service  is  so 
plain  as  not  to  require  argument  or  lllus- 
txation.  It  appeared  that  as  a  matter  of 
fact  the  plaintiff  had  made  no  examination 
of  the  condition  of  the  railing.  Whether  in 
the  exercise  of  reasonable  care  he  should 
have  known  of  its  unsafe  construction  was 
at  most  a  jnry  question.  It  follows,  there- 
fore, that  the  nonsuit  was  erroneous. 

The  judgment  of  the  court  below  will  be 
reversed,  and  a  venire  de  novo  awarded. 
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BEALB  ▼.  McALISTER  COAL  CO. 

(Supreme  Court  of  New  Jersey.    April  10, 
1912.) 

Anmals  \|  67*)— Pebsonal  Imjijbikb— Neg- 
ligence. 

Defendant,  owning  a  coalyard  adjoining 
a  house  occupied  by  plaintiff,  undertoolc  to 
unhitcli  a  gentle  team  in  the  yard.  One  horse, 
when  unliitched,  started  to  walk  to  the  barn. 
The  other  horse,  still  attached  to  the  wagon, 
started  to  the  barn,  and  the  wagon  pole  was 
driven  through  the  partition  fence,  and  through 
the  wall  of  plaiutifTs  building  and  against  her 
person,  injuring  her.  The  horse  had  never  at- 
tempted to  go  to  the  barn  before  it  was  en- 
tirely released  from  the  wagon  during  the  five 
or  six  years  it  had  been  used  by  defendant. 
Held,  that  plaintiff's  injuries  were  the  result  of 
the  lawful  act  of  defendant  done  without  neg- 
ligence, and  defendant  was  not  liable. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  H  223,  224;   Dec.  Dig.  {  67.*] 

Action  by  Minnie  Beale  against  the  Mc- 
Allster  Coal  Company.  There  was  a  non- 
suit, nnd  plaintlCC  obtained  a  rule  to  sbow 
cause.    Discharged. 

Argued  November  term,  1911,  before  GUM- 
MERE,  C.  J.,  and  SWAYZB  and  VOOR- 
HEES,  JJ. 

John  J.  Crandall,  of  Atlantic  City,  for  the 
rule.  Bourgeois  &  Coulomb,  of  Atlantic 
City,  opposed. 

GUMMERE,  C.  J.  The  present  action 
was  brought  to  recover  compensation  for 
Injuries  received  by  the  plaintiff  in  an  acci- 
dent which  occurred,  according  to  the  testi- 
mony submitted  on  her  behalf,  under  the 
following  circumstances:  The  defendant 
corporation  Is  the  owner  of  a  coalyard  which 
adjoins  the  house  occupied  by  the  plaintiff; 
the  buIlCIng  being  about  two  feet  from  the 
fence  which  separates  the  two  properties. 
On  the  day  upon  which  the  accident  hap- 
pened, and  about  noontime  one  of  the  de- 
fendant's drivers  returned  to  the  yard  with 
his  wagon  and  team.  He  proceeded  to  un- 
harness the  horses,  both  of  which  were 
gentle,  and,  when  the  near  horse  bad  been 
entirely  loosed  from  the  wagon,  the  animal 
started  to  walk  to  the  bam  according  to  his 
usual  custom.  The  off  horse  undertook  to 
follow  his  mate,  and,  being  still  attached 
to  the  wagon  by  the  inside  trace,  the  effect 
of  his  forward  movement  was  to  steer  the 
wagon  In  a  sidewise  direction  toward  the 
plaintilTs  property,  and  to  drive  the  wagon 
pole  through  the  fence,  and  through  the 
wall  of  the  adjacent  laundry  shed  at  which 
the  plaintiff  was  at  work,  and  against  her 
person,  inflicting  the  injuries  for  which  she 
seeks  compensation.  The  defendant  had 
owned  the  team  for  five  or  six  years,  and 
this  was  the  first  time  any  trouble  of  this 
sort  had  occurred  with  them.  On  these 
facts  a  nonsuit  was  directed,  and  we  are 
now  asked  to  set  It  aside  on  the  ground  that 
it  was  Iniprovidently  ordered. 


We  think  the  case  made  by  the  plaintiff 
exhibited  no  ground  of  liability  on  the  part 
of  the  defendant  to  compensate  ber  for  the 
injuries  she  received.  That  the  unharness- 
ing of  the  team  in  the  defendant's  own  yard 
was  a  lawful  act  goes  without  saying.  That 
there  was  no  reason  to  anticipate  that  the 
off  horse  would  attempt  to  go  to  the  bam 
before  he  was  entirely  released  from  the 
wagon,  in  view  of  his  never  having  done 
so  before  during  the  whole  preceding  five 
or  six  years  that  he  had  been  owned  by  the 
defendant,  seems  to  us  to  be  equally  ap- 
parent The  facts,  therefore,  present  a  case 
in  which  a  person  has  received  Injuries 
which  are  the  result  of  the  lawful  act  of 
another,  done  In  a  lawful  manner,  and  with- 
out carelessness  or  negligence  on  his  part. 
For  injuries  received  under  such  conditions, 
the  person  whose  act  produces  them  is  not 
legally  responsible.  Marshall  ▼.  Welwood, 
38  N.  J.  Law,  339,  20  Am.  Rep.  394;  TTlshow- 
skl  v.  Hill,  61  N.  J.  Law,  375,  39  A«.  904. 

The  rule  to  show  cause  will  be  discharged. 


MAYOR,  ETC.,  OP  CITX  OF  MORRIS- 
TOWN  V.  MORRIS  &  SOMERSET 
CO.  et  aL 
(Court  of  Chancery  of  New  Jersey.     March 
14,  1912.) 

1.  Equity     (i     263*)— BrLi^Mui.TirABi0XJ8- 
NESS— Motion  to  Strike. 

The  rule  against  multifariousness  is  one 
largely  of  convenience,  so  that  a  bill  will  not 
he  stricken  for  that  reason  unless  It  appears 
on  the  face  thereof  that  the  court  would  be 
embarrassed  in  making  a  decree  which  would 
do  justice  to  all  the  parties  on  the  facts. 

[Ed.    Note.— For    other    cases,    see    Equity, 
Cent  Dig.  H  685-540;    Dec.  Dig.  i  263.*] 

2.  Equitt     (i     263*)— Bnx  — Motion      to 
Strtke— Objections. 

Rule  209  requires  that  every  demurrer, 
whether  general  or  special,  sbtdl  distinctly 
specify  the  ground  or  several  grounds  of  de- 
murrer, and  rule  213  provides  that  a  notice 
of  motion  to  strike  thereunder  must  state  the 
particular  ground  or  grounds  of  objection. 
Held,  that  a  motion  to  strike  a  bill,  because 
"it  did  not  set  out  an  equitable  cause  of  ac- 
tion," was  insufficient,  where  the  defect  was 
obscure  or  latent  or  did  not  appear  on  tlie 
face  of  the  bill. 

[Bd.  Note.— For  other  cases,  see  Eqaity. 
Cent  Dig.  li  535-540;    Dec.  Dig.  i  263.*] 

Suit  by  the  Mayor,  etc,  of  City  of  Morris- 
town  against  the  Morris  &  Somerset  Com- 
pany and  others.  On  motion  to  strike  plaln- 
tifTs  bin  under  rule  213.    Denied. 

Wlllard  W.  Cutler,  of  Morrlstown,  for  tbe 
motion.  Charlton  A.  Reed,  of  Morrlstown, 
opiwsed. 

HOWELL,  V.  C.  The  reasons  given  In  the 
notice  of  the  motion  to  strike  this  bill  from 
the  files  can  be  reduced  to  (1)  multifariouB- 
ness;  (2)  want  of  equity.  I  do  not  think  tlia.1: 
either  reason  can  prevail. 
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[]}  Tbe  rale  against  multifariousness  Is 
one  of  convenience  largely.  In  order  that  It 
may  prevail,  it  ought  to  appear  on  the  face 
of  tbe  bill  that  the  court  would  be  embarrass- 
ed In  a  makLog  of  a  decree  which  should  do 
Justice  to  all  parties  on  the  facts  set  out  In 
the  bill.  In  this  case  I  am  of  opinion  that 
the  corporations  which  are  made  parties  are 
necessarily  made  parties,  and  that  without 
them  all  the  court  probably  would  not  be 
able  to  make  a  satisfactory  decree.  The 
latest  exposition  of  the  law  on  this  subject 
Is  to  be  found  In  See  ▼.  Hepi)enhelmer,  55  N. 
J.  £4.  240,  36  Atl.  966,  affirmed  Naumberg  t. 
See,  56  N.  J.  Eq.  458,  41  AtL  1116,  and  Shutts 
V.  United  Box  Board  &  Paper  Company,  67 
N.  J.  £q.  225.  58  AU.  1075. 

[2]  The  other  objection  Is  to  tbe  want  of 
equity  In  the  bill.  It  is  made  In  these  gen- 
eral words  "because  the  bill  of  complaint 
does  not  set  out  an  equitable  cause  of  ac- 
tion." In  Essex  P^per  Company  r.  Greacen, 
45  N.  jr.  Eq.  604,  19  Ati.  466,  Vice  Chancellor 
Van  Fleet  held  that  a  jslmple  statement  of 
want  of  equity  in  the  usual  language  of  a 
general  demurrer  would  constitute  a  suffi- 
cient specification  of  that  .ground  of  demur- 
rer In  cases  where  the  court  finds  on  looking 
at  the  complainant's  bill  that  his  right  to  re- 
lief is  doubtful  or  uncertain,  'but  that,  where 
tbe  defect  Is  obscure  or  latent  to  such  an  ex- 
tent that  the  court  on  Inspecting  the  com- 
plainant's bill  could  not  readily  discern  it, 
there  tbe  objection  would  not  be  sufficiently 
ftated.  Role  209  requires  that  every  de- 
murrer, whether  general  or  special,  shall  dis- 
tinctly specify  the  ground  or  the  several 
iToands  of  demurrer,  and  rule  213,  which 
proTides  for  a  substituted  practice,  requires 
that  the  notice  under  that  rale  must  state 
the  particular  ground  or  grounds  of  objec- 
tion. The  present  bill  upon  a  cursory  ex- 
amination does  not  appear  to  me  to  be  de- 
fective. A  closer  specification  of  the  reasons 
olsht.  however,  disclose  defects  which  are 
lot  on  the  surface. 

For  these  reasons,  the  motion  must  be 
dolled. 


STATE  ▼.  NIESBBAIiSKI. 

fSapreme  Conrt  of  New  Jersey.     AprQ  19, 
1912.) 

1.  CanawAi,  Law  (K  419,  420*)— Evidence 
— Heabsat. 

In  a  prosecution  for  a  felonious  assault, 
vbere  accused  was  not  apprehended  until 
•Dme  four  months  after  tbe  offense,  testi- 
noij  that  the  detective  who  arrested  accused 
^d  go  on  information  received  from  code- 
f^ndants,  charged  with  the  same  offense,  was 
improperly  admitted,  being  hearsay. 
,  lEd.  Note. — For  other  cases,  see  Criminal 
Ijif,  Cent.   Dig.   f{   973-983;    Dec.   Dig.    ii 

iCmmiAi,     I.^w     (f    1169*)— Appeal  — 
msinxss  Ebbor. 

In  a  prosecution  for  a  felonious  assault, 
*tiCTe    accused     was    not    found    until    four 


months  after  the  offense,  and  tbe  only  witness 
who  identi6ed  bim  did  not  select  him  from  a 
crowd,  tbe  admission  of  evidence  that  accused 
was  arrested  on  information  obtained  from 
his  codefendants  was  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f|  3088,  3137-^143;  Dec. 
Dig.  I  1169.»] 

Error  to  Court  of  Quarter  Sessions,  Essex 
County. 

Leonard  Nlesbbalski  was  convicted  of  fe- 
lonious assault,  while  attempting  to  rob,  and 
he  brings  error.     Reversed. 

Argued  November  Term,  1911,  before  GUM- 
MERE,  C.  J.,  and  SWAYZE  and  VOOR- 
HEES,  JJ. 

Harry  Kallsch,  of  Newark,  for  plaintiff 
in  error.  Frederick  A.  Leblbach,  prosecutor 
of  tbe  pleas,  of  Newark,  for  tbe  State. 

GUMMERE,  0.  J.  [1,J]  The  plaintiff  In 
error,  the  defendant  below,  and  three  other 
men  were  Jointly  Indicted  by  the  grand  Jury 
of  Essex  county  for  a  felonious  assault  upon 
one  Frederick  Vetter,  committed  while  at- 
tempting to  rob  tbe  Thirteenth  Ward  Build- 
ing  &  Loan  Association  of  the  dty  of  New- 
ark on  the  10th  day  of  December,  1909.  By 
order  of  the  court,  there  was  a  severance^ 
and  the  defendant  was  tried  alone. 

On  the  evening  of  the  day  mentioned  In 
tbe  Indictment,  the  building  and  loan  asso- 
ciation was  holding  a  session  In  its  room  at 
the  rear  of  a  saloon  occupied  by  one  Krause, 
for  tbe  puriwse  of  receiving  dues,  collecting 
loans,  etc.  About  $6,900  had  been  taken  in, 
and  tbe  business  of  the  meeting  was  about 
concluded,  when  suddenly  4  or  5  men  rashed 
into  tbe  saloon  with  drawn  revolvers  shout- 
ing, "Hands  up."  Two  of  them  went  Into 
the  back  room,  and  one  of  these  went  over 
to  where  the  treasurer  of  the  association 
was  sitting  at  a  table,  and  made  a  grab  for 
the  money  which  was 'in  the  table  drawer. 
He  only  got  a  few  dollars  in  bis  band,  and 
the  treasurer  then  managed  to  get  tbe  rest 
of  the  fund  into  the  association's  safe,  and 
locked  It  up  there.  During  this  proceeding, 
there  were  in  the  saloon  some  10  or  12  men, 
among  whom  was  Vetter;  and,  when  it  was 
learned  that  a  "hold-up"  was  being  attempt- 
ed in  the  room  of  the  association,  an  effort 
was  made  by  them  to  arrest  those  of  the 
gang  who  remained  In  the  saloon.  Four  or 
five  shots  were  fired,  and  Vetter  was  wound- 
ed In  the  head.  All  of  the  members  of  the 
gang  succeeded  in  making  their  escape.  On 
the  21st  of  the  following  April,  more  than 
four  months  later,  the  defendant  was  ar- 
rested by  Detective  Tulte  of  the  Newark 
police  force  upon  a  complaint  charging  him 
with  being  one  of  tbe  party  engaged  In  the 
attempted  robbery  and  tbe  assault  upon  Vet- 
ter. He  was  taken  to  police  headquarters, 
and  Vetter,  and  some  other  of  the  witnesses 
to  the  occurrence,  were  brought  down  there 
together  to  see  whether  they  could  Identify 
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him.  He  and  one  other  man  were  placed  be- 
fore them,  and  Vetter  picked  out  the  de- 
fendant as  being  one  of  the  men  who  took 
part  In  the  holdup.  Whether  any  other  of 
the  witnesses  so  Identtfled  blm  does  not  ap- 
pear, except  from  the  fact  that  they  were 
none  of  them  called  by  the  state  to  testify 
at  the  trial.  Vetter  himself  was  called,  and 
swore  that  the  defendant,  whom  he  pointed 
out  In  the  courtroom,  was  one  of  the  hold- 
up men.  No  other  one  of  the  persons  who 
were  present,  either  In  the  room  of  the 
building  and  loan  association  or  In  the  sa- 
loon, at  the  time  of  the  robbery  and  as- 
sault was  called  to  Identify  the  defendant 
as  being  one  of  the  party.  At  the  conclu- 
sion of  Vetter's  testimony.  Detective  Tulte 
was  put  upon  the  stand,  and  was  permitted 
to  testify,  over  objection,  that  the  complaint 
upon  which  the  defendant  was  arrested,  and 
which  chai"ged  him  with  being  one  of  the 
persons  engaged  In  the  robbery  and  assault, 
was  made  by  him,  and  upon  information  re- 
ceived by  him  from  Victor  Danowlcz  and 
Peter  Nurzlnskl,  two  of  the  other  defend- 
ants named  In  the  Indictment  The  defense 
was  an  allbl;  the  defendant  attempting  to- 
prove,  both  by  his  own  testimony  and  that 
of  other  witnesses  called  by  him,  that  he 
was  in  the  city  of  New  York  at  the  time  of 
the  attempted  hold-up.  The  trial  resulted 
in  the  conviction  of  the  defendant,  and  the 
validity  of  that  conviction  is  now  before  us 
for  review. 

The  principal  reason  for  reversal  argued 
before  us,  and  the  only  one  which  requires 
consideration,  challenges  the  competency  of 
the  testimony  of  Detective  Tulte,  which  has 
been  already  recited.  The  purpose  of  its  In- 
troduction seems  to  us  not  doubtful.  It  was 
uncertain,  of  course,  how  far  the  testimony 
of  Vetter  upon  the  matter  of  Identlflcatlon 
would  commend  itself  to  the  Jury,  unless  sup- 
ported by  other  proof  upon  that  point.  The 
Jury  knew  that  he  had  been  taken  to  police 
headquarters  more  than  four  months  after 
the  occurrence,  for  the  purpose  of  making 
the  Identification,  If  he  could,  and,  presum- 
ably, that  he  knew  It  was  for  that  purpose 
he  was  taken  there.  They  knew,  further, 
that,  instead  of  being  called  upon  to  pick  out 
one  man  from  a  considerable  number  of  oth- 
ers, only  two  men  had  been  placed  before 
him  for  the  purpose  of  making  his  selection. 
Tbey  knew,  also  (or,  at  least,  would  have 
naturally  Inferred),  that  none  of  the  other 
witnesses  to  the  occurrence  who  had  accom- 
panied Vetter  to  police  headquarters,  and 
none  of  the  others  who  were  known  to  have 
been  in  the  room  of  the  building  and  loan 
association,  or  in  the  saloon,  at  the  time  of 
the  holdup,  were  able  to  identify  the  defend- 
ant as  one  of  the  party  engaged  in  it  It  is 
manifest,  we  think,  that  it  was  because  of 
the  uncertainty  whether,  in  view  of  all  these 
facts  and  Inferences,  the  minds  of  the  Jury 


would  be  satisfied  beyond  a  reasonable  doubt 
that  the  defendant  was  one  of  the  partici- 
pants In  the  robbery  and  assault  that  the 
testimony  of  Officer  Tulte  was  put  in.     Ex- 
cept for  the  purpose  of  strengthening  Vet- 
ter's Identification,  It  was  absolutely  im  ma- 
terial.   For  that  purpose,  it  waa  most  val- 
uable.   By  necessary  inference.  It  was  a  dec- 
laration that  both  Danowlcz  and  Nurzlnskl 
bad  told  the  witness  that  the  defendant  had 
been  one  of  the  party  engaged  in  the  holdup. 
No  other  conclusion  can  be  drawn  from  tbe 
testimony  of  the  witness  that  he  made  a 
complaint  against   the  defendant   charging 
him  with  the  offense  laid  against  him  In  tbe 
indictment  upon  Information  from  the   two 
codefendants.     The  effect  of  this  testimony, 
therefore,  was  to  lay  before  the  Jury  state- 
ments of  these  two  men,  not  made  under  the 
sanctity  of  an  oath,  and  not  subjected  to  the 
test  of  a  cross-examination.  Implicating  the 
defendant  In  the  crime  charged  against  the 
three  of  them.    That  such  statements  were 
not  evidential  against  him  is  too  plain   for 
discussion.    Their  admission  was  harmful  er- 
ror, and  for  this  reason  the  judgment  under 
review  must  be  reversed. 
It  will  be  so  ordered. 


PEER  V.  DIXON  et  aL 

(Snpreme  Court  of  New  Jersey.     March    30, 
1912.) 

(Svttabut  iy  the  Court.) 

1.  Obbcenitt  (S  4*)— Constbuction  of   0»- 

DINARCB— "ELSEWHEBE.  " 

The  words  "or  elsewhere,"  in  an  ordi- 
nance which  provides,  among  other  thinfrs, 
that  "any  person  or  persons  who  shall  in  nny 
street,  railroad  depot,  public  place  or  elso- 
wbere  within  the  town  of  Boonton  use  ob- 
scene language,"  etc.,  construed  to  refer  to 
places  of  the  same  character  (that  is,  to 
places  frequented  by  the  public);  and  there- 
fore a  private  yard  abutting  on  a  highway 
would  not  be  included  within  its  terms. 

(Ed.  Note.— For  other  cases,  see  Obscenity, 
Cent  Dig.  |  4;    Dec  Dig.  |  4.» 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  3,  p.  2348.] 

2.  Municipal  Cobfobations   (i!  639,   64X*) 

—Police  Reoulations— Pbosecdtion. 

The  complaint  and  record  of  conviction 
are  both  defective  in  failing  to  set  out  thut 
the  language  denounced  by  the  ordinance  'vcas 
used  in  a  public  place,  the  omission  of  ^hich 
in  either  invaUdates  the  conviction. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  fg  281-283,  1400— 
1409,  1411;    Dec.  Dig.  ||  639,  641.*] 

Bird  Alger  Peer  was  convicted  of  vlolatlns 
an  ordinance  of  the  Town  of  Boonton,  and 
brings  certiorari.  Proceedings  under  review- 
set  aside,  with  costs. 

Argued  November  term,  1011,  before 
TRENCHARD,  MINTURN,  and  KA.T.r- 
ISCH,  JJ. 
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WUlatd  W.  Cutler,  of  Morrietown,  for  pros- 
ecutor. Elmer  W.  Romlne  and  Blmer  King, 
botii  of  Morrlstown,  for  defendants. 

KALISCH,  J.  Qlie  prosecutrix  In  «ertlo- 
nrl  was  convicted  by  a  police  justice  of  tbe 
town  of  Boonton  upon  a  complaint  charging 
Uer  with  a  Tlolatlon  of  section  1  of  an  ordi- 
nance of  said  town  entitled  "An  ordinance 
to  prevent  vice  and  Immorality  and  to  pre- 
serve public  peace  and  good  order,  and  for 
other  purposes."  This  section  provides, 
among  other  things,  "that  any  person  or 
IJersoDS  who  shall  In  any  street,  railroad  de- 
pot, public  place  or  elsewhere,  within  tbe 
town  of  Boonton,  •  •  •  or  make  use  of 
obscene  language  or  profanity  shall  be  sub- 
ject to  a  fine." 

The  complaint,  In  substance^  charges  that 
Uie  prosecutrix  did  violate  section  1  of  the 
said  ordinance  by  making  use  of  obscene 
language  and  profanity  at  the  side  of  her 
front  porch  in  her  yard,  on  Old  Boonton 
road.  In  the  town  of  Boonton,  by  calling  the 
complainant:  (Here  follows  tile  obscene  and 
profane  language  alleged  to  have  been  used 
t)j  tbe  prosecutrix).  It  will  be  perceived  that 
this  complaint  does  not  charge  that  the  ob- 
Nene  language  or  profanity  was  used  In  a 
public  place.  It  falls  to  charge  that  the  lan- 
goage  denounced  by  the  ordinance  was  used 
in  any  of  tbe  places  spedfled  by  the  ordi- 
nance. 

[f]  The  obvious  aim  of  the  ordinance  Is  to 
prevent  the  use  of  profane  or  obscene  lan- 
guage on  the  public  streets  or  in  the  public 
places  of  the  town.  A.  reasonable  Interpre- 
tation to  be  given  to  the  word  "elsewhere" 
iu  the  ordinance,  under  the  maxim,  "Noscl- 
tnr  a  soclla,"  would  be  that  It  Included  any 
other  public  place  of  like  character  as  those 
sT^cified  in  tbe  ordinance,  and  which  pre- 
ceded it  Iilvermore  v.  Board  of  Freeholders 
of  Camden,  31  N.  J.  Law,  512;  State  v.  Her- 
ring, 70  N.  J.  Law,  84,  66  AtL  670,  1  Ann. 
CaB.  51.  . 

In  Anderson  v.  Camden,  62  N.  J.  Law,  291, 
19  Atl.  639,  this  court,  In  construing  an  or- 
ilmance  similar  In  its  Import  as  tbe  one  sub 
jQdlce,  and  where  the  words  "or  elsewhere" 
tollowed  a  designation  of  places  where  the 
prohibited  conduct  may  occur,  said:  "It  is 
tnie  thdt  the  word  'elsewhere'  follows  and  Is 
wnpled  with  tbe  words  'streets  and  hlgh- 
njs'  In  designating  the  place  where  the 
prohibited  conduct  may  occur.  But  all  these 
words  must  be  construed  together,  and  the 
word  'elsewhere,'  following  the  words 
'streets  and  highways,'  must  be  regarded  as 
signifying  places  ejusdem  generis,  namely, 
parks,  squares,  and  places  frequented  by  the 
public." 

[I]  It  was  necessary  to  the  validity  of  the 
complaint  that  it  should  show  upon  Its  face 
'hat  the  place  where  the  profane  and  ob- 
*<*ne  language  was  used  was  a  public  place. 
For  it  is  the  public  character  of  tbe  place 


wtiere  the  obscene  or  profane  language  is 
used  which  makes  the  use  of  such  language 
an  offense,  within  tbe  meaning  of  the  ordi- 
nance. The  complaint  falls  in  this  regard. 
It  Is  therefore  fatally  defective.  The  record 
of  conviction  Is  also  fatally  defective.  The 
police  justice  found  the  prosecutrix  guilty  of 
using  profane  and  obscene  language  In  vio- 
lation of  section  1  of  the  ordinance  of  the 
town  of  Boonton.  It  does  not  set  out  the  ob- 
scene or  profane  words  for  the  use  of  which 
the  prosecutrix  was  found  guilty,  nor  the 
time  or  place  when  and  where  the  same  were 
used.  The  failure  to  do  this  is  fatal  to  the 
validity  of  the  conviction.  Hatodlin  ads. 
State,  16  N.  J.  Law,  96;  Keeler  v.  Milledge, 
24  N.  J.  Law,  142;  Buck  v.  Danzenbecker,  37 
N.  J.  Law,  359;  Hoeberg  t.  Newton,  49  N.  J. 
Law,  617,  9  Atl.  751;  Salter  v.  Bayonne,  69 
N.  J.  Law,  128,  36  Atl.  607;  Atlantic  City  v. 
Turner,  67  N.  J.  Law,  520,  51  AU.  691;  State 
V  Regan,  67  N.  J.  Law,  106,  60  Atl.  591; 
Orange  v.  McOonnell,  71  N.  J.  Law,  418,  69 
Atl.  97. 

The  proceedings  under  review  must  be  set 
aside  with  costs. 


FRITZ  V.  FRITZ. 

(Court  of  Chancery  of  New  Jersey.    Feb.  29, 
1912.) 

Qnrrs  (|  38*)— Ihteb  Vivos— Uhoxjb  Infeu- 

ENCE. 

Where  a  son,  who  had  only  shortly  reach- 
ed his  majority,  conveyed  all  of  his  property, 
which  consisted  of  a  tract  of  land,  by  way  of 
gift  to  his  father,  who  was  a  masterful  man, 
the  conveyance  is  invalid;  it  appearing  that 
the  son  had  no  competent  disinterested  ad- 
vice. 

[£jd.  Note. — For  other  cases,  see  Gifts,  Cent. 
Dig.  {  74;   Dec  Dig.  |  38.*] 

BUI  by  Charles  Fritz,  Jr.,  against  Mar- 
guerlta  Fritz.    Decree  for  complainant 

Tennant  ft  Haight,  of  Jersey  City,  for 
complainant  J.  Emil  Walscheid,  of  Union, 
for  defendant 


GARRISON,  V.  C.  The  object  of  the  bill 
in  this  suit  is  to  have  it  decreed  that  a  piece 
of  property  in  tbe  township  of  Union,  Hud- 
son county,  N.  J.,  belongs  to  the  complain- 
ant. 

The  facts  necessary  to  be  considered  in  ar- 
riving at  a  decision  are  as  follows: 

Charles  Fritz,  Jr.,  was  the  son  of  Charles 
Fritz,  Sr.,  and  his  wife,  Agnes.  The  parents 
came  to  this  country,  leaving  the  boy  with 
his  grandparents  at  Darmstadt,  Germany. 
He  lived  there  with  Ills  father's  people  until 
1897,  at  which  time  he  was  about  14  years 
of  age.  The  father  was  engaged  In  the  man- 
ufacture of  trusses.  The  boy  had  broken  his 
arm,  and  it  had  not  mended  properly.  The 
father  sent  for  the  boy  to  come  over  here  to 
receive  expert  surgical  treatment,  and  be- 
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canse  he  bad  a  place  for  bim  In  bis  own 
business.  Relatives  and  friends  of  the  boy 
raised  a  sum  of  money,  approximating  ^60, 
and  gave  it  to  blm,  and  be  bad  this  sum 
with  bim  when  be  came  -  to  this  conntry. 
His  father  bad  left  his  wife,  the  boy's  moth- 
er, and  was  living  with  Harguerita  Stock, 
whom  he  subsequently  married,  and  who  Is 
the  defendant  in  this  suit. 

When  the  boy  reached  this  country,  he 
had  his  arm  examined  by  some  surgeons  se- 
lected by  the  father,  and  had  an  X-ray  pic- 
ture taken,  and  this  Is  all  that  ever  tvaa 
done  concerning  the  arm.  The  total  expense 
could  not  have  been  more  than  f50  or  $60, 
so  that  the  father,  out  of  the  money  which 
the  boy  brought  to  this  country  and  gave 
blm,  bad  about  $400  left.  The  boy  worked 
at  various  employments.  In  the  early  part 
of  April,  1902,  the  land  in  question  was  pur- 
chased from  a  man  named  Llmouze.  Li- 
mouze  testifies  tliat  the  father  told  blm  that 
he  feared  trouble  with  his  wife,  since  he  bad 
gone  to  live  with  this  other  woman,  and  tliat 
he  suggested  putting  the  title  in  the  name  of 
the  boy;  but  that  when  Llmouze,  the  real  es- 
tate agent,  learned  that  the  boy  was  under 
age  he  suggested  that  it  be  taken  in  the 
name  of  the  father  as  trustee  for  the  boy. 
It  is  the  fact  that  the  title  was  made  to 
Charles  Frits,  Sr.,  as  trustee  for  Charles 
Fritz,  Jr.  The  money  paid  down  was  $400, 
and  the  balance  of  the  $1,200  consideration 
money  was  represented  by  an  $800  mortgage, 
which  was  already  on  the  property.  There 
is  testimony  of  impartial  witnesses  that  the 
father  at  various  times  said  that  he  had  put 
the  boy's  money  into  this  property,  and  said 
that  the  property  was  the  boy's,  and,  when 
the  boy  was  working  upon  the  property,  re- 
marked that  he  was  "working  upon  his  own 
property."  The  father  and  the  woman  with 
whom  he  was  living  and  the  son  (although 
the  latter,  perhaps,  not  continuously)  lived 
upon  the  property  In  question  down  to  the 
death  of  the  father  on  the  24th  of  Septem- 
ber, 1908;  the  boy  working  and  giving  his 
wages  to  his  father. 

On  the  29th  of  October,  1907,  Charles 
Fritz,  Sr.,  as  trustee  for  Charles  Fritz,  Jr., 
and  Marguerlta  Fritz,  the  defendant,  who 
had  married  him  In  the  preceding  February, 
made  a  deed  to  one  Geitze,  who  acted  as  a 
conduit,  and  who  made  a  deed  to  Charles 
Fritz,  Sr.,  and  Marguerlta  Fritz,  hia  wife, 
and  at  the  same  time  Charles  Fritz,  Jr., 
made  a  deed  to  Charles  Fritz,  Sr.,  and  Mar- 
guerlta Fritz,  his  wife.  The  effect  of  these 
transactions,  so  far  as  their  legal  significance 
was  concerned,  was  to  vest  an  estate  by  the 
entireties  In  Charles  Fritz,  Sr.,  and  Mar- 
guerlta, his  wife.  It  appears  from  the  tes- 
timony of  Mr.  Walschled  that  he  was  engag- 
ed by  Charles  Fritz,  Sr.,  to  draw  the  deeds  In 
question,  and  that  he  did  so,  and  that  he  ex- 
plained to  Charles  Fritz.,  Jr.,  the  contents 
of   the   deed  from   Charles   Fritz,   Jr^    to 


Charles  Fritz,  Sr.,  and  wife.  The  complain- 
ant, at  the  time  that  this  deed  was  made, 
was  24  years  of  age,  and  bad  no  property 
excepting  this. 

His  explanation  of  his  signature  to  tbe 
deed  is  that  he  thought  he  was  taking  part 
In  a  transaction  which  resulted  in  money  be- 
ing raised  on  the  property  to  pay  assess- 
ments then  due.  I  shall  found  no  decree  in 
bis  favor  upon  this  contention.  He  signed 
tile  deed  and  acknowledged  it,  and  the  nn- 
contradlcted  evidence  convinces  me  tliat  he 
had  the  same  explained  to  him,  and  that  be 
read  it 

I  find  as  a  fact  that  the  father  was  a  mas- 
terful man,  who  dominated  bis  son  through- 
out the  entire  life  of  the  father;  that  the 
son's  money  was  the  consideration  money 
used  In  the  purchase  of  the  land  in  question: 
that  the  title  which  was  taken  in  the  name 
of  Charles  Fritz,  Sr.,  as  trustee  for  Charles 
Fritz,  Jr.,  correctly  represented  the  legal  and 
equitable  situation  at  the  time  that  the  prop- 
erty was  purchased;  that,  either  by  the  doc- 
trine of  resulting  trusts,  or  by  the  acceptance 
of  this  deed  by  Charles  Fritz,  Sr.,  made  to 
him  as  trustee,  or  by  the  effect  of  his  sign- 
ing the  subsequent  deed,  which  recites  that 
he  was  trustee,  the  case  is  free  from  any 
violation  of  the  statute  of  frauds,  and  the 
trust  is  clearly  proven,  manifested,  and  le- 
gally enforceable. 

At  the  time  that  the  deeds  were  made 
which  vested  the  legal  title  in  Charles  Fritz, 
Sr.,  and  Marguerlta,  his  wife,  the  sitnatlon 
was  that  Charles  Fritz,  Sr.,  was  the  trus- 
tee for  Charles  Fritz,  Jr.,  of  the  land  in 
question;  that  the  money  which  had  gone 
into  that  property  was  the  son's;  that  the 
father  dominated  the  son;  that  the  son  had 
no  independent  advice  concerning  the  making 
of  the  deed  by  bim  to  bis  father,  or,  if  given 
effect,  transferred  as  a  gift  to  his  father  all 
that  he  possessed  in  the  way  of  property. 

Under  these  circumstances  and  the  find- 
ings of  fact  in  this  case,  the  doctrine  of 
Slack  V.  Rees,  66  N.  J.  Eq.  447,  59  Atl.  466, 
69  L.  B.  A.  393  (Ct  of  Er.  1903),  clearly  ap- 
plies. In  that  case,  it  was  laid  down  that, 
where  a  relation  of  trust  and  confidence  ex- 
ists betwen  a  donor  and  a  donee,  a  deed  of 
gift  of  all  of  the  donor's  property,-  which 
contains  no  power  of  revocation,  will  be  set 
aside,  if  it  appears  that  the  donor  did  not 
have  the  benefit  of  competent  and  independ- 
ent advice  as  to  the  effect  of  the  deed.  The 
purpose  of  the  rule,  as  stated  In  that  case, 
is  not  so  much  to  afford  protection  to  the 
donor  against  the  consequences  of  undue  in- 
flueuce  exercised  over  him  by  the  donee,  as 
it  is  to  afford  blm  protection  against  the 
consequences  of  voluntary  action  on  his  part. 
Induced  by  the  existence  of  the  relationship 
between  them,  the  effect  of  which  upon  his 
own  Interests  he  may  only  partially  under- 
stand or  appreciate.  And  in  the  later  case 
of  Post  V.  Hagen,  71  N.  J.  Eq.  234,  243,  65 
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AtL  1026,  1027,  124  Am.  St  Rep.  997  (Ct 
of  Er.  1906),  which  reaffirms  and  applies  the 
same  doctrine.  It  la  pointed  ont  that  "proper 
Independent  advice  In  this  connection  means 
tliat  the  donor  had  the  preliminary  bene- 
fit of  conferring  fully  and  privately  upon 
the  subject  of  hia  Intended  gift  with  a  per- 
aoo  who  was  not  only  competent  to  inform 
blm  correctly  as  to  Its  legal  effect,  but  who 
was,  fnrthermore,  so  disassociated  from  the 
Interests  of  the  donee  as  to  be  la  a  position 
to  adrlse  with  the  donor  impartially  and 
confidently  as  to  the  consequences  to  himself 
of  Ws  proposed  benefaction." 

The  principle  applied  in  Slack  t.  Bees,  su- 
pra, Is,  as  therein  shown,  of  ancient  origin, 
and  has  since  been  applied  and  enforced  in 
tlie  following  cases  in  the  Court  of  Errors  and 
in  tbe  Court  of  Chancery:  Albert  t.  Haeb- 
erl7,  68  N.  J.  Eq.  664,  61  Att.  880,  111  Am. 
St  Bep.  652  (Ct  of  Br.  1905);  Post  ▼.  Hag- 
en,  71  N.  J.  Eq.  284,  65  Atl.  1026,  124  Am. 
St  Rep.  997  (Ct  of  Er.  1906);  Walsh  v. 
Harkey,  69  Atl.  726  (Emery,  V.  C,  1908); 
MoDogban  t.  Collins,  71  Atl.  617  (Walker, 
V.  C,  1908). 

To  the  suggestion  that  the  doctrine  In 
(jnestlon  has  been  changed,  modified,  or 
weakened  by  the  same  court,  as  shown  In 
the  case  of  Fretz  v.  Roth,  70  N.  3.  Eq.  764, 
64  AU.  152  (Ct  of  Er.  1005),  I  can  only  re- 
ply that  the  later  cases,  above  cited,  in  the 
'onrt  of  Errors  and  In  the  Court  of  Chan- 
cery do  not  consider  that  such  is  the  fact. 
It  Is  true  that  In  Fretz  v.  Roth  the  same 
elements  were  supposed  to  be  present;  that, 
the  C!ourt  of  Chancery  in  that  case  found 
that  a  wife,  who  was  the  dominant  partner 
In  the  matrimonial  relation,  between  whom 
and  her  husband,  of  course,  a  relation  of 
rtinSdence  existed,  had  secqred  a  lawyer  to 
•sose  a  conveyance  to  be  made  from  her 
husband  to  her  of  all  of  his  property,  and 
that  he  did  not  have  the  benefit  of  inde- 
pendent advice,  and  did  not  understand  the 
effect  of  what  he  was  doing,  and  that  there 
was  no  power  of  revocation,  and  that  the 
deed  should  therefore  be  set  aside.  This  de- 
cision of  tbe  Court  of  Chancery  was  re- 
Tetsed  in  the  Court  of  Appeals;  but  I  thtaik 
It  must  be  assumed  that  the  reversal  was 
based  upon  a  different  finding  of  fact,  rath- 
er than  upon  an  overruling  of  previous  de- 
cisions announcing  well-settled  principles. 
Erery  factor  which  was  found  to  be  neces- 
«ary  to  apply  the  principle  In  question  is 
present  in  the  case  at  bar. 

The  deed  by  the  complainant  will  be  avoid- 
ed; the  deed  by  the  trustee  to  the  defendant 
will  be  found  to  vest  In  her  such  title  as 
the  trustee  bad;  and,  since  the  trust  is  a 
Iry  one,  and  the  cestui  que  trust  Is  now  of 
>se,  I  see  no  reason  why  the  legal  title 
flionld  not  be  vested  In  him  at  once. 

The  form  of  the  decree,  however,  will  be 
iettled  upon  notice. 


CONLON  V.  HORNSTRA  et  aL 


(Supreme  Court  of  New  Jersey.    AprU  1, 
1912.)  ^        y      t 

(Syllalut  hy  the  Court.) 

1.  Bonds  (J  132*)— Actions— Proof  of  Sig- 
nature. 

Proof  by  the  subscribing  witness  of  his 
signature  to  a  bond  is  prima  facie  evidence  of 
the  due  execution  of  toe  instrument. 

[Ed.  Note.— For  other  cases,  see  Bonds, 
Cent  Dig.  fS  233-237;    Dec.  Dig.  S  132.»] 

2.  Patmbht  ({  65*)  —  EviDENCB— Pbksump- 
TioN  AND  Burden  of  Proof. 

A  bond  for  tbe  payment  of  money  in  tbe 
bands  of  tbe  obligee  raises  the  presumption 
that  the  indebtedness  evidenced  thereby  has 
not  been  paid;  and  a  plaintiff  suing  thereon 
is  not  obliged  to  prove  affirmatively  that  the 
money  due  thereon  baa  Mut  been  paid. 

(Ed.  Note.— For  other  cases,  see  Payment 
Cent  Dig.  IJ  162-175,  106,  197,  199-201; 
Dec.  Dig.  I  es.*] 

Appeal  from  District  Court  of 'Passaic. 

Action  by  Thomas  A.  C!onlon  against  Nick 
Homstra  and  others.  From  a  judgment  for 
plaintUf,  defendants  appeal.    Affirmed. 

Argued  November  term,  1911,  before 
TRENCHARD,  MINTUBN,  and  KALISCH, 
JJ. 

Andrew  Foulds,  Jr.,  of  Passaic,  for  appel- 
lants. Scott  &  Conant,  of  Passaic,  for  ap- 
pellee. 

KALISCH,  J.  The  plaintiff  obtained  a 
judgment  against  the  defendants  for  the  sum 
of  ?355.90,  In  the  district  court  of  the  city  of 
Passaic,  the  court  sitting  without  a  jury. 
From  this  Judgment  tbe  defendants  appeal 
to  this  court  and  assign  various  reasons  up- 
on which  they  rely  for  a  reversal  thereof. 

The  state  of  the  case  agreed  upon  by  the 
counsel  of  the  respective  parties  recites, 
among  other  matters,  the  following:  "The 
facts  of  the  case  are  that  the  plaintiff,  being 
tbe  bolder  and  owner  of  a  promissory  note 
(D-1)  bearing  date  September  25,  1909,  com- 
menced suit  thereon.  On  tbe  trial  day  the 
defendanto  requested  six  months'  time,  and 
offered  the  bond  (P-1)  for  the  amount  of 
principal  and  interest  plus  the  coste  of  suit, 
which  bond  was  accepted  by  and  delivered  to 
plaintiff.  Default  having  been  made  In  the 
payment  of  the  bond,  this  suit  was  com- 
menced thereon."  The  appellants'  attack  up- 
on the  validity  of  the  judgment  is  wholly 
confined  to  alleged  errors  committed  by  the 
trial  judge  in  the  procedure  before  him 
which  led  to  the  judgment 

The  appellants'  first  contention  Is  that  the 
court  erred  In  admitting  in  evidence  the  lx>nd 
(P-1)  without  sufficient  proof  of  Ite  execu- 
tion and  its  delivery  to  the  plaintiff.  The 
plaintiff  produced  the  bond,  and  the  sub- 
scribing witness  to  the  bond  was  called,  and 
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be  testified  to  the  single  fact  that  he  was 
the  subscribing  witness.  The  plaintiff  tben 
offered  the  bond  In  evidence  and  rested. 
There  was  no  objection  made  by  the  de- 
fendants to  the  receiving  of  the  bond  In  evi- 
dence, and  therefore  it  will  be  considered  aa 
having  been  properly  received. 

.\fter  the  plaintiff  rested  the  defendants 
made  a  motion  for  a  nonsuit  on  the  grounds 
that  the  execution  and  delivery  of  the  bond 
was  not  proved,  that  there  was  no  breach 
thereof  shown,  and  that  nothing  was  shown 
to  be  due.  This  raised  the  question  as  to 
the  extent  of  the  inherent  probative  force 
of  the  bond  in  evidence.  If  tbe  defendants 
had  intended  to  raise  the  question  as  to 
the  sufficiency  of  the  proof  establishing  the 
execution  and  delivery  of  the  bond,  the  time 
to  have  done  so  was  when  the  bond  was  of- 
fered In  evidence,  and,  having  failed  to  do 
so,  it  will  be  considered  that  the  defendants 
waived  all  formal  proof  of  its  execution  and 
delivery  to  the  plaintiff. 

[1]  But  it'  seems  to  us  that  the  proof  was 
sufficient,  and  that  the  bond  was  properly 
admitted  in  evidence.  "Proof  of  tbe  signa- 
ture of  tbe  subscribing  witness  alone  is 
prima  facie  evidence  of  tbe  due  execution 
of  the  instrument"  Servis  v.  Nelson,  14  N. 
J.  Eq.  94.  By  the  strict  rule  of  the  common 
law  It  was  a  prerequisite  to  the  admission 
of  the  Instrument  in  evidence  to  produce  the 
subscribing  witness  and  if  he  were  dead  io 
prove  his  handwriting,  unless  the  writing 
was  an  ancient  one — 30  years  old.  1  Green- 
leaf  on  Evidence,  570,  states  a  few  other 
exceptions  to  the  general  rule  which  need 
not  be  considered  here.  There  is  no  merit 
In  the  appellants'  contention  that  there  was 
no  proof  of  the  delivery  of  the  bond  to  the 
plaintiff  or  of  any  breach  thereof  or  of  any- 
tliing  due  thereon. 

[2]  The  fact  that  the  bond  was  and  re- 
mained in  the  possession  of  the  obligee,  tbe 
plaintiff,  and  the  further  fact  that  tbe  day 
of  payment  of  the  bond  was  anterior  to  tbe 
commencement  of  the  action  thereon  by  him, 
are  sufficient  to  give  rise  to  tbe  presumptions 
that  the  bond  was  delivered  to  the  plaintiff, 
that  there  was  a  breach  of  the  condition 
thereof,  in  that  tbe  money  due  thereon  had 
not  been  paid.  "Where  a  bill,  note,  bond, 
or  other  written  evidence  of  Indebtedness  is 
in  the  bands  of  the  payee  or  obligee,  tbe  pre- 
sumption arises  that  the  Indebtedness  evi- 
denced thereby  has  not  been  paid."  22  Am.  & 
Eng.  Enc.  of  L.  (2d  Ed.)  688,  and  cases  cit- 
ed; Fein  T.  Meier,  71  N.  J.  Law,  12,  58  AU. 
114.  The  motion  to  nonsuit  was  therefore 
properly  denied. 

The  third  and  fourth  grounds  relied  on 
by  the  appellants  for  a  reversal  of  the  Judg- 
ment and  argued  in  tbe  brief  of  counsel  are 
not  raised  by  the  state  of  the  case,  and  there- 
fore will  not  be  considered. 

Judgment  will  be  affirmed. 


LUBY  V.  MORBIS  OOUNTT  TRACTION  CO. 

(Supreme  Court  of  New  Jersey.     March  80, 
1912.) 

(BylUth^  iy  the  OomrtJ 

L  Stbeci  Baii,boads    (|  85»)— Opiwatioh— 

Bights  ik  Usk  of  Stbektb. 

Street  railway  companies  have  no  rape- 
rior  or  predominate  right  to  the  nae  of  tbe 
highways  In  which  their  cars  run  over  the 
rights  of  other  persons  on  foot  or  with  vehi- 
cles, except  that,  because  the  cars  are  confined 
to  the  tracks,  others  using  the  highway  mnat 
give  way  to  them  when  occasion  requires. 

[Ed.  Note.— For  other  cases,  see  Street 
Railroads,  Cent.  Dig.  (S  193-195;  Dee.  Dig. 
i  86.»] 

2.  STBEKT    BAII.R0AD8     (I    85»)— OPKBATIOir— 

RiOHTS  IN  Usk  of  Stbeets. 

A  correlative  duty  devolves  upon  others 
using  the  highway  to  permit  the  passage  of 
street  railway  cars  when  they  observe  or  are 
informed  that  such  passage  is  required. 

(Ed.  Note.— For  other  cases,  see  Street 
Railroads,  Cent  Dig.  |{  103-195;  Dec.  EHg. 
{  85.*] 

3.  Street   RAiLXOAns    (|   03*)— Opbratioit— 
Warning  of  Affboach  of  Cabs. 

Such  timely  warning  of  the  approach  of  a 
trolley  car  must  be  given  as  will  enable  others 
using  that  portion  of  tbe  highway  covered  by 
its  tracks  to  avoid  danger  from  it 

[Ed.  Note. — For  other  cases,  see  Street 
Railroads,  Cent  Dig.  if  19&-200:    Dec.   Dig. 

4.  Stbebt  Railboads  (§  108*)— Operation — 
contribtttort  negligence. 

While  it  Is  the  duty  of  others  not  to  ob- 
struct tbe  track,  ^et  a  violation  of  such  duty 
does  not  necessarily  constitute  such  contribu- 
tory negligence  as  will  relieve  the  trolley  com- 
pany from  responsibility  for  an  accident  wliich 
might  have  been  avoided  by  the  exercise  of 
due  care  upon  the  part  of  tbe  company. 

[Ed.  Note. — For  other  cases,  see  Street 
Railroads,  Cent  Dig.  f  219;  Dec.  Dig.  (  103.*] 

6.  Stbeet  Railroads  (5  103*)— Operation — 

Contbibutobt  Negligence. 

An  instruction  to  the  effect  that  if  the 
plaintiflF  drove  along  and  upon  the  street  rail- 
way track  in  a  noisy  wagon,  so  that  he  could 
not  bear  the  gong  of  defendant's  car  ap- 
proaching from  behind,  the  plaintiff  cannot  re- 
cover, is  erroneous,  because  the  driving  of  a 
noisy  wagon  along  and  upon  a  street  railway 
track  does  not  in  itself  necessarily  constitute 
such  contributory  negligence  as  will  relieve 
the  defendant  from  responsibility  for  an  acci- 
dent which  might  have  been  avoided  by  the 
exercise  of  due  care  upon  the  part  of  the  de- 
fendant 

[Ed.  Note.— For  other  cases,  see  Street 
Railroads,  Cent  Dig.  §  210;  Dec.  IMg.  {  103.*] 

Appeal  from  District  Ck>art,  Morria  Coun- 
ty, First  District 

Action  by  Patrick  Luby  against  Uw  Morris 
County  Traction  Company.  From  a  Judg- 
ment for  defendant  plaintiff  appeals.  Re- 
versed, and  venire  de  novo  awarded. 

Argued  November  term,  1911,  before 
TBENCHARD,  MINTURN,  and  KALISGH. 
JJ. 

William  W.  Cutler,  of  Morrtstown,  for  a];>- 
pellant  Vreeland,  King,  Wilson  &  Linda- 
bury,  of  Newark,  for  appellee. 
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TREXCHARD,  J  Tills  suit  was  brought 
b;  the  owner  of  a  wagon  and  a  team  of 
horses  to  recover  damages  sustained  by  their 
being  Btmck  by  a  street  railway  car  operat- 
ed by  the  defendant  company.  The  trial  in 
tbe  district  court  resulted  in  a  verdict  for 
tbe  defendant  This  appeal  brings  up  for 
review  the  judgment  entered  thereon. 

At  the  trial,  the  plaintiff  contended,  and 
his  evidence  tended  to  show,  that  his  team 
was  being  driven  along  Speedwell  avenue,  in 
Morristown,  along  and  upon  the  street  rail- 
way track,  and  that,  while  in  that  position, 
aod  without  warning,  the  defendant's  car, 
approaching  from  behind,  ran  into  tbe  rear 
of  the  wagon,  demolishing  It,  and  injuring 
both  of  the  horses,  one  of  them  so  severely 
that  it  liad  to  be  killed.  Tbe  defendant 
disputed  tbe  plaintUTs  account  of  the  acd- 
deDt;  its  evidence  tending  to  show  that  it  was 
due  to  tbe  carelessness  of  tbe  plaintiff's  driv- 
er In  suddenly  and  without  warning  turning 
bito  the  track  in  front  of  the  car.  Tbe  de- 
fendant seems  also  to  have  contended  at  the 
trial,  and  here  contends,  tbat,  even  If  tbe 
plaintiff's  account  of  the  accident  is  true,  he 
cannot  recover  because  the  driver  was  negli- 
gent in  driving  a  noisy  wagon  along  and 
opon  the  track.  Tbere  was  evidence  that  the 
team  was  trotting,  and  that  tbe  wagon  made 
a  iioiB&  Tbe  only  reason  for  reversal  ar- 
gned  is  "tbat  tbe  trial  Judge  charged  the 
]ary  tbat  the  plaintiff  could  not  recover  if 
the  plaintiff  was  driving  upon  the  track  In 
a  noisy  wagon,  so  that  he  could  not  bear  tbe 
gong  of  tbe  approaching  trolley  car."  It 
seems  that  tbe  learned  trial  Judge  so  charg- 
ed In  effect,  and,  the  question  of  tbe  propriety 
of  that  instruction  must  be  determined  in 
the  light  of  the  following  familiar  principles 
of  law. 

[1]  Street  railway  companies  have  no  su- 
perior or  predominate  right  to  the  tise  of  the 
highways  In  which  their  cars  run  over  the 
rights  of  other  persons  on  foot  or  with  vehi- 
cles, except  that,  because  tbe  cars  are  con- 
fined to  tbe  tracks,  others  using  the  highway 
must  give  way  to  them  when  occasion  re- 
quires. BnttelU  V.  Blectric  Co.,  58  N.  J.  Law, 
302,  36  Aa  700. 

[2]  A  correlative  duty,  therefore,  devolves 
upon  others  tislng  the  highway  to  permit  the 
passage  of  street  railway  cars  when  they  ob- 
(erve  or  are  informed  that  such  passage  is 
required.  Buttelll  v.  Electric  By.  Co.,  69  N. 
J.  Law,  302,  86  Atl.  700;  Adams  v.  Camden 
k  Sub.  By.  Co.,  68  N.  J.  Law,  424,  56  Att. 
254. 

[3]  Such  timely  warning  of  tbe  approach 
of  a  trolle{y  car  must  be  given  as  will  enable 
others  using  that  portion  of  the  highway  cov- 
ered by  its  tracks  to  avoid  danger  from  it 
Consolidated  Traction  Co.  T  Haigbt  68  N.  J; 
Uw,  577,  37  AtL  186. 

[4]  While  it  Is  tbe  duty  of  others  not  to 
obstruct  tbe  track,  yet  a  violation  of  such 


duty  does  not  necessarily  constitute  audi  con- 
tributory negligence  as  will  relieve  the  trol- 
ley company  from  responsibility  for  an  ac- 
cident wtilch  might  have  been  avoided  by  tbe 
exercise  of  due  care.  Consolidated  Traction 
Co.  V.  Haigbt  68  N.  J.  Law,  577,  37  AU.  135; 
Camden,  etc.,  Ry.  Co.  v.  Preston,  59  N.  J. 
Law,  264,  35  AU.  1119. 

[S]  In  the  light  of  these  principles,  it  will 
be  seen  that  the  instruction  to  the  effect  that 
if  tbe  plaintiff  drove  along  and  upon  the 
track  in  a  noisy  wagon,  so  that  he  could  not 
hear  tbe  gong  of  the  defendant's  car  ap- 
proaching from  behind,  the  plaintiff  could 
not  recover,  was  erroneous.  The  driving  of 
a  noisy  wagon  along  and  upon  a  street  rail- 
way track  does  not  in  itself  necessarily  con- 
stitute such  contributory  negligence  as  will 
relieve  tbe  defendant  from  responsibility  for 
an  accident  which  might  have  been  avoided 
by  the  exercise  of  due  care  by  tbe  defend- 
ant. Yet  such  was  the  effect  of  the  instruc- 
tion. Even  If  the  wagon  was  noisy,  tbe  ques- 
tion of  tbe  driver's  contributory  negligence 
was  still  for  tbe  Jury,  and  it  could  not  law- 
fully be  withdrawn  from  them,  as  was  done 
in  effect  The  circumstance  that  the  wagon 
was  noisy  would  make  it  more  difficult  for 
the  defendant  to  give  the  driver  notice,  but 
a  noisy  wagon  is  not  debarred  from  the  use 
of  tbe  public  streets. 

Tbe  Judgment  under  review  will  be  revers- 
ed, and  a  venire  de  novo  awarded. 


PADDOCK  V.  HUDSON  COUNT!  BOABD 
OF  TAXATION. 

(Supreme  Court  of  New  Jersey.    April  11, 
1912.) 

(Svllahvt  by  the  Court.) 

OvFicKRs   (§  4*)— Tenure  of  Offiob— Civir. 
Sebviob  Law. 

The  relator  held  a  clerkship  in  the  office 
of  the  board  of  taxation  of  Hudson  county 
since  1906.  Tbe  board  had  a  larger  clerical 
force  than  it  needed  for  the  proper  transac- 
tion of  its  business,  and  therefore,  for  the  pur- 
pose of  economy,  it  decided  to  dispense  with 
the  services  of  the  relator  and  two  other 
clerks,  and  dismissed  them.  Held  that,  though 
the  relator  was  in  the  paid  service  of  tbe  state 
and  within  the  protection  of  the  Civil  Service 
Law  (Comp.  St  1910,  p.  3795),  it  did  not  pre- 
clude the  board  of  taxation  from  abolishing  the 
clerkship  and  diBmissine  the  relator,  when  done 
In  good  faith  and  for  the  purpose  of  economy. 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent  Dig.  I  5;    Dec  Dig.  {  4.*] 

Application  by  James  C.  Paddock  for  rule 
to  show  cause  why  peremptory  mandamus 
should  not  issue  to  Hudson  Coimty  Board  of 
Taxation.    Rule  discharged. 

Argued  November  term,  1911,  before  KA- 
LISCH  and  TRENCHARD,  JJ. 

Richard  Doberty,  of  Jersey  City,  for  re- 
lator. Boyd  MacLean  and  William  D.  Ed- 
wards, both  of  Jersey  City,  for  respondent. 
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KALISCH,  J.  The  relator  was  an  assist- 
ant clerk  In  the  office  of  the  board  of  taxa- 
tion of  Hudson  county.  He  had  been  in  the 
employ  of  the  board  In  the  same  capacity 
since  1906.  For  some  time  prior  to  the  dis- 
missal of  the  relator  from  his  clerkship,  the 
board,  It  seems,  had  under  consideration  the 
great  cost  of  conducting  its  business,  and, 
for  the  purpose  of  reducing  the  ext>en8e8  and 
in  the  interest  of  an  economical  administra- 
tion of  the  office,  and  at  the  same  time  hav- 
ing due  regard  to  the  maintaining  of  effi- 
cient and  proper  service,  decided  to  dispense 
with  the  services  of  some  of  its  clerks.  The 
board  had  a  clerical  force,  consisting  of  eight 
or  nine  clerks,  at  an  annual  expense  of  $16,- 

000.  Its  first  step  was  to  request  the  board 
of  chosen  freeholders  of  Hudson  county  that 
the  appropriation  going  into  effect  December 

1,  1911,  be  reduced  by  the  amount  of  $5,100, 
and  subsequently,  on  July  1,  1911,  the  board 
of  taxation,  by  resolution,  directed  that  the 
services  of  three  of  Its  clerks,  one  of  whom 
was  the  relator,  should  be  dispensed  with 
from  and  after  August  1, 1911. 

The  board  of  taxation,  In  Jastlflcatlon  of 
its  action,  contends:  First  That  the  relator 
is  not  within  the  provisions  of  the  Civil 
Service  Law  of  this  state.  Section  11  of 
that  law  provides:  "The  classified  service 
shall  include  all  persons  in  the  paid  service 
of  the  state  or  the  municipalities  thereof 
that  may  adopt  the  provisions  of  this  act, 
not  included  In  the  unclassified  service." 
Comp.  Stats,  p.  3799.  Hudson  county  bad 
not,  at  the  time  of  the  employment  or  dis- 
missal of  the  relator,  adopted  the  act;  and 
it  is  further  contended  the  relator  was  not 
in  the  paid  service  of  the  state.  There  is 
no  merit  in  the  claim  that  the  relator  was 
not  In  the  paid  service  of  the  state.  The 
mere  fact  that  the  county  paid  him  his  sal- 
ary does  not,  according  to  the  reasoning,  in 
Plerson  v.  O'Connor,  54  N.  J.  Law,  36,  22 
Atl.  1091,  make  him  less  a  person  in  the  paid 
service  of  the  state. 

Second.  It  is  claimed  that  the  testimony 
shows  that  the  relator  was  not  discharged 
nor  removed,  but  that  his  office  was  abolish- 
ed for  the  purpose  of  economy.  A  fair  read- 
ing of  the  testimony  seems  to  bear  out  this 
claim.  It  was  not  the  design  of  the  Civil 
Service  Law  to  perpetuate  offices,  regardless 
of  the  fact  whether  they  were  needed  or  not. 
The  very  spirit  of  good  government  Intends 
that  useless  offices,  drawing  revenue  from  a 
municipality  or  state,  should  be  abrogated; 
and  it  would  be  regarded  as  a  betrayal  of  a 
solemn  trust  for  a  body  politic  to  convert  of- 
fices contemplated  under  the  Civil  Service 
Law  into  sinecures  or  pension  places.  The 
testimony  satisfies  as  that  the  relator's  of- 
fice was  abolished  for  the  purpose  of  econ- 
omy, and  without  any  discrimination  on  ac- 
count of  politics,  but  in  good  faith;  and 
hence  was  Justifiable. 


It  Is  further  to  be  observed  that  the  ac- 
tion of  the  county  board,  recommending  to 
the  finance  board  that  the  appropriation  be 
cut  down  to  the  amount  of  the  annual  sal- 
aries of  the  three  clerks  dismissed,  is  strong 
evidence  of  good  faith  on  the  part  of  the 
board  of  taxation  to  get  rid  of  unnecessary 
expense,  and  is  almost  a  conclusive  answer 
to  the  relator's  claim  that  he  was  improperly 
removed  or  discharged. 

The  rule  to  show  cause  will  be  discharged. 


STATE  V.  MBRKLE. 

(Supreme   Court  of  New  Jersey.     April   10, 
1912.) 

1.  BbIBEBT     (I     10*)— SOLICITINO    A    BbIBB— 
EVIDENCB— AnMISSIBILITY. 

Where,  on  the  trial  of  accused  for  solicit- 
ing a  bribe  while  a  member  of  the  board  of 
education  of  a  town  as  the  consideration  of 
his  vote  for  the  reappointment  of  prosecutor 
as  principal  of  a  public  school,  the  evidence 
showed  that  accused  voted  against  the  reap- 
pointment on  the  ground  that  prosecutor's  rec- 
ord of  efficiency  was  poor,  evidence  that  the 
rating  of  prosecutor  as  shown  by  the  report 
made  by  the  supervising  prin'  ipal  to  the  board 
was  the  lowest  of  any  principal  in  the  town 
was  admissible  on  the  question  of  motive  in- 
ducing accused  to  vote  against  a  reappoint- 
ment. 

[Ed.  Note.— For  other  cases,  see  Bribery, 
Cent.  Dig.  I  9;    Dec.  Dig.  |  10.*] 

2.  Cbiminal  Law   (g  11S6*)— Review. 

Where  accused  availed  himself  of  Crim- 
inal Procedure  Act  (2  Comp.  St.  1910,  p. 
1863)  f  136,  permitting  one  to  bring  up  the 
whole  record  to  review  the  ruUngs  of  the  trial 
court,  he  was  not  entitled  to  a  reversal  unless 
he  suffered  manifest  injury  by  the  rulings. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §{  3215-3219,  8221,  3230; 
Dec  Dig.  I  1186.*] 

3.  CRmiNAL  Law   (g  1170*)— Habmless  Eb- 
BOB— Exclusion  or  Evidence. 

The  error  in  excluding  evidence  of  a  fact 
proved  by  other  evidence,  and  not  contradicted 
by  the  state.  Is  not  prejudiciaL 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  3145-^153;  Dec.  Dig.  t 
1170.*] 

4.  Cbimikai.    Law    (|    448*)— Bvidencb  — 
Opinions. 

On  the  trial  of  a  member  of  the  board  of 
education  of  a  town  for  soliciting  a  bribe  to 
influence  his  vote  for  the  reappointment  of  a 
principal  of  a  public  school,  a  question  on  the 
cross-examination  of  the  principal  which  call- 
ed for  his  opinion  as  to  the  effect  which  would 
have  been  produced  on  the  mind  of  another 
member  of  an  alleged  combination  of  the  mem- 
bers of  the  board  to  solicit  bribes  for  their 
votes  by  the  communication  to  him  by  the 
principal  of  accused's  statement  that  such 
other  member  demanded  money  as  a  consider- 
ation for  his  vote  to  reappoint  the  princ-ipal 
was  properly  excluded  as  caUing  for  an  opin- 
ion without  probative  force. 

[Ed.  Note.- For  other  cases,  see  Criminnl 
Law,  Cent.  Dig.  ${  1035-1039.  1041-1043, 
1045,  1048-1051;    Dec.  Dig.  §  44&*] 

5.  WnnESBis     (I     830*)  — CBOBS-EzAitiNA- 

TION. 

Where,  on  the  trial  of  a  member  of  the 
board  of  education  of  a  town  for  soliciting   a 
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brib«  to  Tote  for  the  reappointment  of  prose- 
cutor a»  prircipal  of  a  public  school,  the  de- 
frnse  was  that  accused  voted  against  the  re- 
aiipointment  because  of  prosecutor's  ineffi- 
ciency, nnd  the  prosecutor  testified  that  the 
supervising  principal  had  always  recommend- 
ed his  school  and  bis  work,  a  question  on 
cross-examination  whether  the  supervising 
principal  had  not  presented  to  the  board  a 
report  showing  that  prosecutor's  discipline 
was  bad  was  not  an  apt  question  to  test  the 
credibility  of  the  witness,  in  the  absence  of 
anrlliing  to-  show  that  prosecutor  had  knowl- 
edge of  the  making  of  the  report,  and  its  ex- 
clusion was  not  error. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  {!  llOft-1108;  Dec.  Dig.  i  330.*] 

&  Ckiminal  Law    (|  1170*)— Habkless  Eb- 

lOR— ExcLUBios  OF  Evidence. 
The  exclusion  of  oral  evidence  of  the  ez- 
ittenre  of  a  report  is  harmless  error,  where  the 
report  itself  is  subsequently  put  in  evidence. 

|Ed  Note. — For  other  cases,  see  Criminal  IjBW, 
Cent  Dig.  II  3146-3153 ;    Dec  Dig.  |  1170.»] 

T.  Crdhrai,  Law  (|  1032»)— Appeal— Ob- 
jections Below— Indictment. 
t'nder  Criminal  Procedure  Act  (2  Comp. 
St.  1910,  p.  1834)  I  44,  providing  that  every 
objection  to  any  indictment  for  any  defect  of 
form  or  substance  shall  be  taken  by  demurrer 
or  motion  to  quash  before  the  jury  shall  be 
sworn,  an  o'.)jection  that  an  indictment  for  so- 
liciting a  bribe  is  defective  for  failing  to  aver 
tbe  name  of  tbe  person  from  whom  accused 
solicited  the  bribe  cannot  be  raised  for  the 
first  time  in  a  court  of  review. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  {|  2327,  2028,  2642;  Dec. 
Dig.  I  1032.»] 

8.  Criminai,  Law  (|  1159*)— Questioits  Re.- 
TiEwABLE — Sufficiency  of  Evidence. 
A  court  of  review  in  a  case  brought  up 
under  Criminal  Procedure  Act  (2  Comp.  St 
1910,  p.  1863)  I  130,  permitting  accused  to 
bring  up  the  whole  record  and  to  subject  to 
review  the  rolinics  of  the  trial  court,  may  not 
reverse  the  conviction  on  the  ground  that  the 
verdict  is  not  supported  by  a  preponderance 
of  the  evidence. 

(Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  ||  3074-3083 ;   Dec.  Dig.  |  1159.*] 

Error  to  Court  of  Quarter  Sessions,  Hud- 
son County. 

Sylvester  Herkle  was  convicted  of  solicit- 
ing a  bribe,  and  he  brings  error.    Affirmed. 

Argued  November  term,  1911,  before  GUM- 
MERE,  C  J.,  and  SWAYZB  and  VOOK- 
HEES,  JJ. 

Joseph  M.  Noonan,  of  Jersey  City,  for 
plaintiff  In  error.  Pierre  P.  Garven,  Pros- 
Kntor  of  tbe  Pleas,  of  Jersey  City,  for  tbe 
iitite. 

6UMMERE.  C.  J.  Tbe  defendant  was  con- 
victed In  tbe  Hudson  quarter  sessions  on 
an  indictment  charging  that  on  May  16,  1909, 
while  he  was  a  member  of  the  board  of  edu- 
cation of  tbe  town  of  West  New  York,  be 
Mlidted  a  bribe  as  tbe  consideration  of  bis 
TOCe  and  influence  for  tbe  appointment  of 
«ne  Warren  F.  Hannis  to  tbe  position  of 
principal  of  a  public  school  in  the  town. 
The  eutire  record  of  tbe  proceedings  had  at 
U>e  trial  has  been  returned  wltb  tbe  writ  of 
error  pnrsnant  to  section  136  of  tbe  Criu- 
ta«l  Procedure  Act  (Comp.  St  p.  1863). 


When  tbe  case  was  moved  for  trial,  and 
before  tbe  jury  was  impaneled,  a  motion  to 
quash  tbe  indictment  was  made  upon  the 
ground  that  it  contained  no  averment  that 
Hannis  was,  or  was  about  to  become,  a  can- 
didate' for  the  ofSce  of  school  principal,  or 
that  there  was  any  vacancy  in  that  office  to 
be  filled;  and  on  tbe  further  ground  that 
tbe  indictment  lacked  legal  certainty,  in 
that  it  charged  the  defendant  with  directly 
and  indirectly  soliciting  the  bribe.  The 
court  overruled  the  motion  to  quash,  and 
directed  the  trial  of  tbe  indictment  to  be 
proceeded  with,  and  this  was  accordiiigly 
done.'  The  case  made  by  the  prosecution, 
briefly  stated,  was  that  Merkle  went  to  Han> 
nis  shortly  before  the  expiration  of  tbe  tat- 
ter's term  as  school  principal,  informed  bim 
that  a  combination  had  been  entered  into  by 
five  members  of  tbe  board  of  whom  be  (Mer- 
kle) was  one,  to  control  the  appointment  of 
tbe  principals  in  tbe  schools  of  the  town  of 
West  New  York,  and  that  be  (Hannis)  could 
have  a  reappointment  by  paying  $100  to  the 
combine  before  tbe  next  meeting  of  tbe 
board;  that  Hannis  did  not  comply  with  the 
demand  for  tbe  money,  and  that  at  tbe  next 
meeting  of  the  board  he  failed  of  reappoint- 
ment; Merkle  being  one  of  tbe  members  to 
vote  against  him.  The  defense  was  a  denial 
of  the  charge  of  soliciting  a  bribe,  and  a  Jus- 
tification of  Merkle's  conduct  in  voting 
against  the  reappointment  of  Hannis,  upon 
the  ground  that  the  latter's  record  of  effi- 
ciency as  shown  by  the  statement  prepared 
by  the  supervising  principal  of  schools,  and 
submitted  to  the  board,  was  so  poor  as  to 
make  it  Inadvisable  to  continue  Mm  longer 
In  the  school  service. 

[1]  The  principal  causes  of  reversal  ar- 
gued before  us  are  directed  at  the  overruling 
by  tbe  court  of  questions  asked  by  counsel 
of  tbe  defendant  on  tbe  cross-examination  of 
tbe  prosecuting  witness  Hannis  and  on  the 
direct  examination  of  the  defendant  him- 
self. The  purpose  of  these  questions  was  to 
bring  out  tbe  fact  that  the  "rating"  of  Han- 
nis as  shown  by  tbe  report  made  by  the 
supervising  principal  to  the  board  was  tbe 
lowest  of  any  of  the  school  principals  in  the 
town.  It  is  difficult  to  understand  upon 
what  srround  this  line  of  testimony  was  ex- 
cluded, for  manifestly  such  testimony  was 
both  competent  and  relevant  upon  tbe  ques- 
tion of  the  motive  which  induced  Merkle  to 
vote  against  tbe  reappointment  of  Hannis. 
But  the  mere  fact  that  the  rulings  complain- 
ed of  were  erroneous  will  not  Justify  a  re- 
versal of  the  conviction  before  us. 

[2]  The  defendant,  instead  of  seeking  a  re- 
view upon  a  strict  bill  of  exceptions,  has 
seen  fit  to  avail  himself  of  the  beneficent  pro- 
visions of  section  136  of  tbe  Criminal  Pro- 
cedure Act.  which  permits  &  defendant  to 
bring  up  the  whole  record  of  tbe  proceedings 
bad  upon  tbe  trial,  and  to  subject  to  the 
scrutiny  of  a  court  of  review  all  rulings  of 
tbe  trial  court  either  admitting  or  rejecting 
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testtmony,  wbemer  objection  was  made  there- 
to or  not,  every  denial  by  the  trial  court  of 
any  matter  which  was  a  matter  of  discretion, 
and  the  whole  cliarge  of  the  Jury,  whether  a 
bill  of  exceptions  was  signed  and  sealed 
thereto  or  not  Having  resorted  to  this 
method  of  review,  the  defendant  Is,  by  the 
exjiress  words  of  the  statute,  entitled  to  a 
reversal  of  the  judgment  against  him  only 
when  "It  appears"  that  he  has  "suffered  man- 
ifest wrong  or  injury"  by  some  of  such  rul- 
ings on  evidence,  or  denials  of  matter  of 
discretion,  or  by  something  contained  in 
the  charge.  And  this  is  so  even  If  the  defend- 
ant, in  addition  to  filing  reasons  for  rererSai  as 
provided  by  the  137th  section  of  the  statute, 
also  files  common-law  assignments  of  error,  as 
was  done  in  this  case.  He  cannot  take  advan- 
tage of  the  benefits  conferred  by  the  statute 
by  bringing  up  for  review  the  whole  record  of 
the  proceedings  at  the  trial,  and  at  the  same 
time  escai)e  the  result  which  the  statute  de- 
clares shall  follow  such  a  method  of  review. 

[3]  The  question,  therefore,  which  these 
causes  of  reversal  present  for  determination, 
is  not  whether  the  rulings  on  evidence  com- 
plained of  were  erroneous,  but  whether  It 
appears  from  an  examination  of  the  whole 
proceedings  had  at  the  trial  that  the  de- 
fendant suffered  manifest  wrong  or  injury 
thereby.  An  examination  of  these  proceed- 
ings shows  that  Hannis  himself  on  the  wit- 
ness stand  admitted  that  his  rating  as  a 
principal  was  "very  poor,"  and  that  the  de- 
fendant testlQed  that  the  rating  of  Hannis 
was  "the  poorest  rating"  of  any  principal 
In  the  town.  No  attempt  was  made  on  the 
part  of  the  prosecution  to  controvert  this 
statement,  and  it  went  to  the  Jury  practical- 
ly an  admitted  fact  The  excluded  evidence 
was,  therefore,  merely  cumulative,  and  it  is 
not  perceived  how  It  can  be  logically  said 
that  the  defendant  has  suffered  manifest 
wrong  or  injury  by  the  refusal  to  admit  tes- 
timony which  merely  supports  the  existence 
of  an  uncontroverted  fact  that  has  been  prov- 
ed by  other  evidence  in  the  case. 

[4]  The  next  ground  of  reversal  challenges 
the  validity  of  the  ruling  of  the  court  ex- 
cluding a  question  asked  of  the  witness  Han- 
nis upon  his  cross-pxamlnation  calling  for 
his  opinion  as  to  the  effect  which  would 
have  been  produced  upon  the  mind  of  one 
Von  Schaltzke,  a  member  of  the  alleged 
"combine"  by  the  communication  to  him  by 
the  witness  of  the  defendant's  statement  that 
he  (Von  Schaltzke)  demanded  money  as  a 
consideration  for  bis  vote  to  reappoint  the 
witness  as  school  principal.  Nothing  which 
is  worthy  of  being  called  an  argument  is 
submitted  in  8upi>ort  of  the  contention  that 
tilts  ruling  was  erroneous,  and  we  are  unable, 
without  assistance,  to  discover  any  reason 
for  so  holding.  Unless  the  wltnes.s  was  an 
cx])ert  in  mind  reading,  surely  the  members 
of  the  jury  were  equally  as  well  qualifled  to 
form  such  an  opinion  as  the  witness,  and  so, 
evt-n  if  the  matter  inquired  of,  namely,  the 
effect  which  would  have  been  produced  upon 


the  mind  of  Von  Schaltzke  by  the  communi- 
cation to  him  of  the  defendant's  statement, 
had  been  material  to  the  issue,  the  opinion 
of  the  witness  upon  it  would  have  b>een  with- 
out probative  force. 

[S,  t]  It  Is  further  argued  that  there  was 
harmful  error  in  refusing  to  permit  counsel 
for  defendant  to  ask  Hannis  on  his  cross- 
examination  whether  the  supervising;  prin- 
cipal had  not  presented  to  the  Ixiard  of  edu- 
cation a  report  showing  that  bis  (iiannis's> 
discipline  was  bad.  The  question  was  ex- 
cluded upon  the  ground  that  the  report  itself 
was  the  best  evidence  of  its  contents.  It  is 
now  urged  that  the  question  should  have 
been  permitted,  because  the  witness  had  just 
previously  stated  that  the  supervising  prin- 
cipal had  always  commended  his  school  and 
Ills  work,  and  that  counsel  had  a  right  to 
wring  from  him  the  admission  that  he  had 
been  reported  for  bad  discipline,  and  thus 
force  him  to  contradict  his  preceding  state- 
ment; in  other  words,  that  the  question  was 
competent  as  a  test  of  the  credibility  of  the 
witness. 

If  the  witness  had  no  knowledge  of  the 
making  of  such  a  report,  his  answer  to  the 
question  would  have  thrown  no  light  upon 
his  credibility.  If  he  knew  that  it  had  been 
made,  and  would  have  so  stated  in  reply  to 
the  question,  the  injury  to  the  defendant  re- 
sulting from  its  exclusion  was  cured  by  the 
subsequent  admission  la  evidence  of  the  re- 
port itself.  If  he  had  stated  In  answef  to 
the  question  that  no  such  report  had  been 
made,  it  does  not  necessarily  follow  that  he 
would  have  been  guilty  of  false  swearing, 
for  his  reply  might  have  been  due  to  entire 
lack  of  knowledge  on  his  part  of  the  fact 
and  a  belief  in  the  truth  of  his  statement. 
The  question,  we  think,  was  not  apt  to  test 
the  credibility  of  the  witness,  and  Its  exclu- 
sion was  not  harmful  to  the  defendant  in 
view  of  the  reception  in  evidence  later  of 
the  report  itself. 

[7]  It  is  further  contended  that  the  indict- 
ment itself  Is  fatally  defective,  and  that  the 
motion  to  quash  it,  made  before  the  impan- 
eling of  the  jury,  should  have  prevailed.  The 
single  defect  in  the  indictment  which  is  as- 
signed before  ns  as  a  reason  for  reversal  Is 
the  failure  to  aver  in  it  the  name  of  the 
person  from  whom  the  defendant  solicited 
the  bribe.  Section  44  of  the  Criminal  Pro- 
cedure Act  (Comp.  St  p.  1834)  provides  that: 
"EJvery  objection  to  any  indictment,  for  any 
defect  of  form  or  substance  apparent  on  the 
face  thereof,  shall  be  taken  by  demurrer  or 
motion  to  quash  such  indictment  before  the 
Jury  shall  be  sworn,  and  not  afterwards." 
No  such  objection  to  the  indictment  aa  that 
now  alleged  before  us  was  taken  on  the  mo- 
tion to  quash,  and  the  statute  is  a  bar  to  its 
consideration  for  the  first  time  In  a  court  of 
review.  Mead  ▼.  State,  53  N.  J.  Law.  601, 
23  Atl.  204:  State  v.  Sharkey,  73  N.  J.  Law, 
491,  &3  Atl.  Slid. 

[J]  The  only  other  ground  upon  which  \^e 
are  asked  to  reverse  the  conviction  is  thnt 
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the  vertllct  of  the  jury  is  not  supported  by 
the  preponderance  of  the  evidence.  In  the 
.■ase  of  State  v.  Lang,  75  N.  J.  Law,  8,  66 
Atl.  942,  this  court  In  disposing  of  a  similar 
tvatentlon  declared  that  it  was  no  part  of 
tbe  duty  of  a  court  of  review  in  a  case 
brought  up  under  the  136th  section  of  the 
Criminal  Procedure  Act  to  examine  the  eyl- 
dence  for  the  purpose  of  determining  wheth- 
er or  not  it  justified  the  verdict  of  the  jury; 
and  tbe  Court  of  Errors  and  Appeals,  upon 
a  review  of  oar  judgment  in  that  case,  "en- 
tirely concurred"  in  the  conclusion  express- 
ed by  us  upon  that  point.  S.  c.  on  error, 
75  N.  J.  Law.  513,  68  AU.  210. 

Tbe  judgment  under  review  will  be  af- 
firmed. 


SHEEHAN  V.  HUBiPHRETS  et  al. 

(Coort  of  Chancery  of  New  Jersey.    April  8, 
1912.) 

Specific  Perpobmance   (J  29*) — ^Natdbe  of 

Contract— Tbansfer  of  Stock. 

Where  H.  contracted  to  sell  a  portion  ot 
lis  ahares  in  a  corporation,  but  refused  to  sell 
all  of  his  interest,  because  he  did  not  desire  to 
sever  his  connection  with  the  corporation,  tbe 
'-ontraot  was  not  susceptible  of  specific  per- 
formance; the  subject-matter  being  indeter- 
minate. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance,  Cent.  Dig.  |{  69-82;    Dec.  Dig.  | 

Suit  for  specific  performance  by  William 
M.  Sheeban  against  Frank  L.  Humphreys  and 
others.    Bill  dismissed. 

Charlton  A.  Reed  and  Elmer  King,  both  of 
MorrLstown.  for  complainant.  Willard  W. 
•  utler,  of  Morrlstown,  and  Richard  V.  Linda- 
bury,  of  Newark,  for  defendants. 

nowELL,  V.  C.  The  controversy  in  this 
case  arises  out  of  an  alleged  agreement  be- 
tween tbe  complainant  and  Humphreys  for 
the  sale  and  transfer  of  certain  shares  of 
the  capital  stock  of  the  Morris  &  Somerset 
Klectrlc  Company.  At  the  time  the  alleged 
largain  was  made,  Humphreys  owned  80 
^^hare8  of  the  stock,  30  of  which  stood  in  his 
name  on  the  books  of  the  company;  the  oth- 
er 50  stood  In  the  name  of  the  defendant 
<;illcspie,  and  had  not  been  transferred  on 
the  books.  Iluuiphreys,  however,  held  the 
'frtlficate,  properly  Indorsed,  and  was  the 
real  owner.  In  January  of  1911,  the  com- 
I'lainant  and  Humphreys  had  some  conversa- 
tion respecting  the  sale  of  Humphreys'  stock; 
t'Ut  at  that  time  there  was  no  definite  num- 
ber of  shares  siwken  of.  It  was,  however, 
diatinctly  mentioned  by  Humphreys  ttiat  he 
would  not  care  to  dispose  of  all  his  stock, 
<Dd  that  be  would  like  to  remain  a  member 
of  the  board  of  directors,  for  the  reason  that 
be  liad  been  connected  with  the  company 
«ince  Its  organization.  Plainly  this  early 
conversation  contemplated  that  Humphreys 
shnald  retain  some  portion  of  his  stock. 

The  next  step  in  the  transaction  was  a 
i'tf«.r.  written  by  the  complainant  to  Humph- 


reys under  date  of  February  11,  1911,  In 
which  the  complainant  asks  the  defendant 
Humphreys  to  procure  options  on  the  stock 
of  his  friends,  without  letting  them  know 
who  was  seeking  the  option,  and  inclosing 
copies  of  forms  of  option  and  proxy  to  be 
executed  by  the  voting  stockholders.  He 
says:  "We  would  ask  you  in  this  case  also 
to  sign  a  copy  of  this  [form  of  option]  cov- 
ering your  own  holdings,  and  we  feel  sure 
that  several  of  your  friends  [naming  them] 
would  sign  them  if  you  requested  them  to 
do  so.  We  leave  tbe  matter  in  your  hands 
and  trust  that  you  can  aid  us  In  bringing 
the  necessary  conditions  about  to  secure  for 
us  control  of  the  maximum  amount  of  stock 
among  your  friends.  *  *  •  Tou  must 
realize  of  course  that  we  would  like  to  se- 
cure options  upon  the  stock  at  85,  as  you 
have  offered  yours  for,  but  leave  that  en- 
tirely in  your  hands  to  say  if  you  see  fit 
to  take  this  matter  up  for  us  then  whether  It 
shall  be  85  or  some  other  figure." 

At  the  time  this  letter  was  written, 
Humphreys  was  in  Florida,  and  he  did  not 
receive  It  nntil  he  arrived  home  on  Feb- 
ruary 21st.  On  that  day,  he  wrote  a  letter 
in  reply  to  W.  M.  Sbeehan  &  Co.,  the  com- 
plainant's firm,  in  which,  among  other  things, 
he  said:  "I  shall  go  ahead  and  see  what  I 
can  do  for  you.  While  I  am  willing  to  sell 
my  stock  at  the  figure  I  gave  you,  I  can 
give  no  positive  assurance  that  any  one  else 
will  do  80.  I  can  hardly  go  to  friends  to 
whom  I  sold  stock  at  par  and  ask  them  to 
sell  at  any  figure  much  under  par,  but  I 
will  see  what  I  can  do  and  let  you  know." 

There  is  very  grave  doubt  in  my  mind 
about  the  meaning  and  effect  of  this  cor- 
respondence. When  the  motion  for  an  in- 
junction was  made,  I  was  of  the  opinion  that 
it  did  not  constitute  an  option  which  could 
be  made  a  binding  agreement  by  any  ac- 
ceptance thereof.  Now,  having  heard  all 
tbe  evidence  and  examined  all  the  exhibits, 
the  same  doubt  remains  in  my  mind  that  I 
expressed  on  tliat  occasion.  It  is  very  evi- 
dent that  the  complainant,  either  individu- 
ally or  on  behalf  of  a  firm  of  brokers  In  New 
York,  desired  to  secure  the  control  of  the 
company  by  the  purchase  of  a  majority  of 
its  stock.  Neither  he  nor  they  cared  par- 
ticularly about  tbe  stock  of  Humphreys,  un- 
less they  could  secure  enough  shares  to  give 
them  control.  Reading  the  correspondence 
with  this  In  mind,  it  is  quite  apparent  that 
what  the  complainant  was  bargaining  for  was 
the  control  of  the  company,  and  this  is  what 
Humphreys  was  endeavoring  to  aid  him  in 
procuring.  Again,  there  is  doubt  about  the 
number  of  sbares  which  tbe  defendant 
Humphreys  intended  to  contribute  to  the 
complainant's  scheme  of  control. 

The  correspondence  does  not  mention  th'' 
number  of  shares.  It  refers  to  a  previous 
conversation,  in  wliich  It  was  specitlcnlly 
stated  that  Humphreys  should  retain  an  in- 
terest and  remain  in  th°  directorate.     How 
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can  the  court  determine  how  many  shares 
were  In  the  contemplation  of  the  parties  at 
the  time  of  the  correspondence?  The  only 
statement  on  the  subject  appears  In  the 
January  conversation,  and  that  left  it  en- 
tirely Indeterminate.  This  court  Is  debarred 
from  granting  relief  In  specific  performance 
cases  In  cases  where  there  Is  doubt,  either 
concerning  the  facts  or  the  law.  This  has 
been  determined  by  the  court  of  last  resort 
in  a  long  line  of  cases.  McKlbbln  t.  Brown, 
14  N.  J.  Eq.  13,  afiirmed  15  N.  J.  Eq.  498; 
Potter  V.  HoUlster,  45  N.  J.  Eq.  508,  18  AU. 
204,  affirmed  46  N.  J.  Eq.  600,  22  AU.  56; 
Myers  v.  Metzger,  63  N.  J.  Eq.  779,  52  AtL 
274;  Doutney  v.  Lambie,  78  N.  J.  Eq.  277, 
78  Atl.  746;  Van  Riper  v.  Wlckersham,  77 
N.  J.  Eq.  232,  76  Atl.  1020,  80  L.  B.  A.  (N.  S.) 
25,  Ann.  Cas.  1912A,  319. 

Again,  it  is  not  clear  that  the  parties  In- 
tended that  the  correspondence  in  question 
should  operate  either  as  an  option  or  as  a 
contract  The  letter  of  February  11th  in- 
closed several  forms  of  option  and  proxy, 
one  of  which  the  complainant  asked  Humph- 
reys to  sign.  This  points  to  the  conclusion 
tliat  the  complainant  did  not  think  that 
Humphreys  would  be  bound,  unless  he  sign- 
ed one  of  those  documents;  besides,  from  a 
careful  examination  of  the  form  of  so-called 
option,  it  is  not  entirely  clear  that  It  is  not 
an  agreement  fo^  the  sale  of  shares  in  pris- 
sentl,  with  payment  and  delivery  postponed. 
There  Is  so  much  doubt  about  the  matter 
that  I  am  constrained  to  deny  relief  to  the 
complainant. 

The  bill  must  therefore  be  dismissed. 


ADAMS  T.  ADAMS. 

(Court  ot  Errors  and  Appeals  of  New  Jersey. 

April  19,  1912.) 

1.  Contempt  (f  66*)— Obdeb  to  Snow  Caubi 
^Appeal. 

Since  an  order  to  show  cause  why  defend- 
ant should  not  be  attacheJ  for  contempt  ad- 
judicates nothing  against  him,  it  is  not  ap- 
pealable. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent.  Dig.  {$  213-215,  223-237;  Dec  Dig.  ( 
66.»] 

2.  Hubbard  and  Wife  (J  299»)— Suppobt— 
AiJMONX  —  Default  —  Contempt  Pboceed- 

INOS. 

Where  defendant  was  in  default  in  the 
payment  of  alimony  adjudged  to  his  wife,  and 
she  obtained  from  the  Chancellor  an  order  re- 
quiring bim  to  show  cause  why  he  should  not 
be  adjudged  guilty  of  contempt,  and  why  a  com- 
mitment should  not  be  issued,  the  hearing  of 
such  order  was  properly  referred  to  the  Vice 
Chancellor,  with  instructions  to  submit  a  re- 
port of  the  proceedings  had  before  him,  and  to 
advise  the  order  which  should  be  entered 
thereon. 

(Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  St  1094-1097;  Dec.  Dig. 
1299.*] 

3.  Husband  and  Wife  ({  299*)  —  Sbpabatb 
Maintenance— Alimony— Uecbee. 

Where  a  decree  for  separate  maintenance 
adjudged  that  complainant  was  entitled  to  ali- 
mony to  be  paicT  to  her  by  defendant,  he  hav- 
ing  agreed  in  open   court  as  to  the  amount 


which  he  should  pay,  and  induced  the  court  to 
make  the  decree  on  the  basis  of  the  agreement, 
he  was  estopped  to  claim  that  the  decree  w.>8  a 
nullity,  because  It  did  not  adjudge  that  the  par- 
ties were  husband  and  wife,  and  that  defendant 
had  separated  himself  from  complainant  with- 
out justifiable  cause  and  neglected  and  refused 
to  maintain  and  support  her,  or  that  the 
amount  was  suitable  for  such  maintenance  and 
supporL 

[Ed.  Note. — B'or  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  {!  1094-1097;  Dec.  Dig. 
I  299.*] 

4.  Constitutionai.  liAw  (S  83*)  —  Husband 
AND  Wife  (5  299*)  —  Sepabatb  Mainte- 
nance—Alimony— Enfobcement  BT  Cos- 
tempt— "Debt." 

An  allowance  of  alimony  is  not  a  "debt." 
within  the  constitutional  provisions  forbidding 
Imprisonment  for  debt,  and  may  be  enforced 
by  attachment  for  contempt,  and  not  alone  by 
fieri  facias  and  process  of  sequestration. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al r^w.  Cent.  Dig.  1^150-151%:  Dec.  Dig.  $ 
8,'J:*  Husband  and  Wife,  Cent.  EHf.  {{  101>4- 
1097  ;    Dec.  Dig.  §  299.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1864-1886;   vol  8,  p.  7628.] 

6.  Husband  and  Wife  ({  299*)— AtiMO NT- 
Decree — Enfobcement. 

That  the  amount  of  alimony  specified  in 
a  'decree  requiring  defendant  to  provide  sep- 
arate maintenance  for  his  wife  was  agreed  on 
in  open  court  did  not  render  the  decree  one 
for  the  payment  of  money  due  under  a  con- 
tract between  the  parties. 

[Ed.  Note. — For  other  cases,  see  Hasband 
and  Wife,  Cent  Dig.  ft  1094-1097;  Dec  Dig. 
t  299.*] 

6.  Husband  and  Wife  (|  299*)— Pboceed- 

IN  G  S— Co  MMITMENT. 

Where  a  decree  was  rendered  against  de- 
fendant for  alimony  for  the  separate  mainte- 
nance of  his  wife,  and  contempt  proceedings 
were  thereafter  Instituted,  because  of  arrears 
of  alimony  unpaid,  by  an  order  requiring  him 
to  show  cause  why  be  should  not  be  punished 
for  contempt  for  failing  to  pay  all  the  Install- 
ments of  alimony,  due,  payable,  and  unpaid, 
but  neither  in  any  of  the  proceedings  nor  in 
the  commitment  was  there  any  adjudication 
as  to  the  amount  due,  or  the  amount  he  was 
required  to  pay  In  order  to  purge  the  con- 
tempt, the  commitment  was  void. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  tt  1094-1097;  Dec  Dig. 
t  299.*! 

Appeals  from  .Court  of  Chancery. 

Action  by  Mary  C.  Adams  against  Alfred 
Adams,  Jr.  From  an  order  to  show  cause 
why  defendant  should  not  be  attached  for 
contempt  in  failing  to  comply  with  an  order 
requiring  payment  of  alimony,  and  from 
an  order  committing  defendant  to  Jail  until 
be  had  compiled  with  such  orders,  he  ap- 
peals. Appeal  from  the  order  to  show  cause 
dismissed,  and  the  order  of  commitment  re- 

VCFSCd 

See,  also,  77  N.  J.  Eq.  123,  79  Atl.  683. 

U.  O.  Styron,  of  Atlantic  City,  and  E.  A. 
Armstrong,  of  Camden,  for  appellant  Gas- 
kill  &  Qasklll,  of  Camden,  for  respondent 

OUMMERB,  0.  X  The  complainant,  Mary 
0.  Adams,  filed  a  bill  against  her  husband, 
the  defendant,  for  alimony  under  the  stai- 
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ate.  He  answered  the  bill,  admitting  the 
marriage,  and  on  the  hearing  agreed,  through 
bis  counsel,  to  hare  a  decree  made  against 
bim,  requiring  him  to  pay  to  the  complainant 
alimony  at  the  rate  of  |2,500  per  year  in 
quarterly  Installments.  A  decree  was  there- 
npon  made,  dated  the  19th  day  of  September. 
1903,  reciting  this  agreement,  and  adjudging 
that,  in  pursuance  thereof,  the  complainant 
waa  entitled  to  alimony  to  be  paid  by  the 
defendant,  and  that  the  defendant  should 
pay  to  the  complainant  alimony  at  the  rate 
of  ^,500  per  year,  the  same  to  be  paid  in 
qnarterly  installments  in  advance;  the  first 
payment  to  be  made  on  the  1st  day  of  Octo- 
ber. 1903.  Having  fallen  In  arrears  In  the 
payments  to  be  made  under  the  decree,  the 
defendant,  on  the  31st  of  March,  1900,  filed 
a  petition,  praying  to  have  the  amount  of 
alimony  adjudged  against  him  reduced.  The 
conrt  refused  to  consider  the  application,  so 
long  as  the  arrears  of  alimony  remained  un- 
paid, and  made  an  order,  under  date  of  Feb- 
ruary 14,  1910,  "that,  unless  payment  of  any 
and  all  Installments  of  alimony  now  due  and 
payable,  but  unpaid,  be  paid  and  satisfied  by 
tbe  defendant  to  the  complainant  at  once, 
tbat  ttie  necessary  proceedings  for  contempt 
may  be  taken  out  forthwith."  On  the  Btb 
day  of  July,  1910,  the  complainant  applied 
to  the  Chancellor  for  an  attachment  against 
tile  defendant,  upon  the  ground  that  be  had 
failed  to  pay  the  arrears  of  alimony  in  com- 
pliance with  the  order  last  referred  to.  This 
application  was  supported  by  afiBdavits,  and 
tbe  Chancellor  thereupon  made  an  order  re- 
quiring the  defendant  to  show  cause  why  he 
sboQid  not  be  adjudged  guilty  of  a  contempt 
of  court,  and  why  an  order  should  not  be 
made  directing  a  warrant  to  issue  for  his 
commitment,  because  of  his  refusal  "to  obey 
tbe  order  of  the  court,  ordering  and  directing 
blm  to  pay  all  alimony  then  In  arrears  to 
tbe  complainant,  pursuant  to  the  order  or 
decree  made  in  the  cause  on  the  19th  day  of 
Septenber,  1905,"  and  referred  the  hearing 
DB  the  order  to  Vice  Chancellor  Leamlng, 
with  instmctlona  to  the  Vice  Chancellor  to 
submit  to  him  a  report  of  the  proceedings 
lud  before  him  (the  Vice  Chancellor),  and 
to  advise  him  what  order  should  be  made 
tbereon.  This  order  to  show  cause  was  im- 
>^tely  appealed  from  by  the  defendant. 
Notwithstanding  the  appeal,  the  order  was 
prosecuted  to  a  conclusion  before  the.  Vice 
Chancellor,  who  then  reported  the  proceed- 
'>i8s  to  tbe  Chancellor  for  his  consideration, 
Ud  advised  him  that  an  order  should  be 
"■•de  adjudging  the  defendant  to  be  guilty 
of  misconduct  in  failing  to  pay  tbe  arrears 
of  alimony  in  compliance  with  the  mandate 
if  the  order  of  February  14,  1910,  and  di- 
iK'ting  that  he  "stand  committed  to  the  com- 
■""n  jail  01  the  county  of  Atlantic,  there  to 
tHuain  charged  ui>on  this  commitment  until 
be  Shan  have  fully  complied  with  the  orders 
of  this  court  touching  the  payment  of  said 


alimony,  and  shall  have  paid  a  fine  of  $50 
for  the  use  of  the  state,  unless  the  court 
shall  see  fit  sooner  to  discharge  him;  and 
that  a  warrant  issue  against  the  said  Alfred 
Adams  for  that  purpose."  The  Chancellor, 
having  received  from  the  Vice  Chancellor 
the  report  of  the  proceedings  before  him  and 
hia  advice  as  to  what  action  should  be  taken 
thereon,  made  an  order  in  strict  accordance 
with  that  advice  and  in  the  language  above 
quoted.  From  tbiis  order,  also,  the  defendant 
has  appealed. 

[1]  Tbe  appeal  from  the  order  to  show 
cause  why  tbe  defendant  should  not  be  at- 
tached for  contempt  was  improvldently  tak- 
en. No  appeal  will  lie  from  an  order  of  the 
Court  of  Chancery,  the  purpose  of  which  is 
to  bring  a  party  into  court  to  answer  for  an 
alleged  contempt  The  reason  Is  that  it  ad- 
judicates nothing  agahist  blm,  and  be  there- 
fore cannot  be  said  to  be  aggrieved  by  It; 
and,  unless  he  be  aggrieved,  he  Is  not  enti- 
tled to  an  appeal.  Such  Is  the  rule  declared 
by  this  court  in  Coryell  v.  Holcombe,  9  N.  J. 
Eq.  650,  and  adopted  as  the  bcsls  of  decision 
by  this  court  in  Doland's  Case,  69  N.  J.  Eq. 
802,  64  Atl.  1091.  The  appeal  from  the  order 
to  show  cause  must  therefore  be  dismissed. 

[2]  The  first  ground  upon  which  the  order 
adjudging  the  defendant  to  be  in  contempt, 
and  directing  his  commitment  to  the  common 
Jail  of  the  county  of  Atlantic,  is  attacked  is 
that  the  reference  to  the  Vice  Chancellor  of 
the  matter  for  hearing  was  without  warrant 
of  law,  for  the  reason  that  this  oflicer  had 
no  power  to  hear  and  adjudicate  upon  the 
matter.  It  is  enough,  in  disposing  of  this 
contention,  to  say  that  the  course  pursued 
was  substantially  that  adopted  by  the  Chan- 
cellor and  approved  by  this  court  in  the  case 
of  Seastream  t.  N.  J.  Exhibition  Co.,  72  N. 
J.  Eq.  377,  65  Atl.  982. 

[3]  It  is  further  contended  that  the  order 
is  null  and  void,  because  the  decree  of  Sep- 
tember 22,  1005,  is  itself  a  nullity,  because 
it  contains  no  adjudication  that  the  defend- 
ant and  complainant  were  husband  and  wife, 
or  that  the  defendant  had  separated  himself 
from  tbe  complainant  without  Justifiable 
cause  and  refused  and  neglected  to  maintain 
and  support  her,  or  that  the  amount  which 
he  was  decreed  to  pay  was  suitable  for  such 
support  and  maintenance.  We  find  this  con- 
tention, also,  to  foe  without  merit  Tbe  ad- 
judication that  the  complainant  is  entitled  to 
alimony  to  be  paid  to  her  by  the  defendant 
is,  by  necessary  implication,  a  finding  that 
the  parties  are  husband  and  wife,  and  that 
the  statutory  conditions  which  authorize  the 
Court  of  Chancery  to  award  alimony  exist. 
It  does  not  lie  in  the  mouth  of  the  defend- 
ant, after  having  agreed  In  open  court  as  to 
the  amount  which  he  should  be  decreed  to 
pay  aij  alimony  to  his  wife,  and  Induced  the 
conrt  to  make  a  decree  on  the  basis  of  that 
agreement,  to  now  assert  that  the  amount 
was  excessive.    Much  less  can  lie  be  heard 


Digitized  by  LjOOQ IC 


192 


88  ATLANl^IO  BEPORTEB 


(N.J. 


to  say  tbat  It  was  Insufficient  to  snltably 
maintain  and  provide  for  his  wife. 

[4]  It  la  further  argued  that,  even  If  the 
validity  of  the  decree  for  alimony  be  affirm- 
ed, It  Is  not  enforceable  by  an  attachment 
for  contempt  for  failure  to  perform  Its  man- 
date, but  only  by  fieri  facias  and  process  of 
sequestration.  Aspinwall  ▼.  Asplnwall,  63  N. 
J.  Eq.  684,  88  Atl.  470,  la  relied  upon  as  au- 
thority for  this  contention.  That  decision, 
however,  does  not  support  It,  In  our  judg- 
ment The  question  there  before  us  was 
whether  a  decree  for  the  payment  of  mon- 
ey, due  under  a  contract  between  the  par- 
ties, was  enforceable  by  process  of  contempt ; 
and  we  held  that  such  a  method  of  enforce- 
ment of  decrees,  resting  upon  such  a  basis, 
had  been  done  away  with  by  the  constitu- 
tional provision  abolishing  Imprisonment  for 
debt  on  any  Judgment  founded  upon  con- 
tract, and  that  this  was  recognized  by  the 
legislative  enactments  for  the  enforcement 
of  such  decrees,  which  were  referred  to  In 
the  opinion.  That  the  decision  was  not  in- 
tended to  have  the  scope  attributed  to  It  by 
defendant's  counsel  would  seem  to  have  been 
assumed  by  this  court  In  its  opinion  in  Jer- 
nee  v.  Jemee,  54  N.  J.  Eq.  657,  35  Atl.  458, 
decided  only  two  terms  later,  in  which  a 
commitment  by  the  Court  of  Chancery  for 
contempt  in  falling  to  comply  with  a  decree 
directing  the  payment  of  alimony  was  set 
aside,  not  for  lack  of  power  In  the  court  to 
make  the  order  of  commitment,  but  because 
of  the  failure  to  specify  In  the  commitment 
the  amount  of  money  which  the  defendant 
was  required  to  pay,  in  order  to  entitle  him 
^o  a  discharge  from  imprisonment.  Such  a 
disposition  of  the  case,  so  soon  after  the  de- 
cision In  Asplnwall  v,  Asplnwall,  can  only  be 
accounted  for  upon  the  theory  that  the  com- 
mitment of  a  defendant  for  contempt  for 
disobedience  of  a  decree  commanding  him  to 
pay  alimony  was  not  considered  by  the  court 
to  I>e  a  violation  of  the  constitutional  provi- 
sion prohibiting  Imprisonment  for  debt. 

The  question  whether  the  enforcement  of 
decrees  for  the  payment  of  alimony,  by  at- 
tachment for  contempt,  is  prohibited  by  stat- 
utory or  constitutional  provisions  forbidding 
imprisonment  for  debt  has  frequently  receiv- 
ed consideration  in  the  courts  of  our  sister 
states;  and  the  great  weight  of  authority  is 
that  an  allowance  of  alimony  is  not  a  debt, 
within  the  meaning  of  such  provisions,  and 
that  an  order  for  the  enforcement  of  its  pay- 
ment by  attachment  for  contempt  does  not 
violate  them.  Murray  v.  Murray,  84  Ala. 
363,  4  South.  239;  Ex  parte  Perkins,  18  Cal. 
60;  Lyon  v.  Lyon,  21  Conn.  185;  Carlton  v. 
Carlton,  44  Ga.  216;  Wlghtman  v.  Wlghtman, 
45  111.  167;  Chase  v.  Ingalls,  97  Mass.  624; 
Hnrd  v.  Hurd,  63  Minn.  443,  65  N.  W.  728; 
Pain  y.  Pain,  80  N.  C.  322;  Sheafe  v.  Sheafe, 
36  N.  H.  155;  Andrew  v.  Andrew.  62  Vt.  495, 
20  Atl.  817.  We  concur  in  this  view,  and 
hold  that  the  order  now  under  consideration 


cannot  be  reversed  upon  the  ground  Just  dis- 
cussed. 

[S]  It  Is  suggested  tbat  the  present  decree 
Is  for  the  paymrait  of  money  due  under  a 
contract  between  the  parties,  and  so  is  with- 
in the  very  letter  of  the  decision  in  the  As- 
plnwall Case.  But  tills  is  clearly  not  so.  In 
the  Asplnwall  Case,  the  complainant  sougbt 
to  compel  the  performance  of  a  contract  pre- 
viously entered  into  by  herself  and  her  bus- 
band,  one  of  the  provisions  of  which  requir- 
ed the  payment  of  a  certain  sum  of  money 
by  him  to  her  at  stated  intervals.  In  tbe 
present  case,  the  bill  was  filed  to  compel  the 
performance  by  the  defendant  of  the  marital 
duty  which  he  owed  his  wife  of  providing 
for  her  support  The  contract  between  them, 
made  upon  the  hearing,  did  not  create  the 
obligation,  but  merely  liquidated  the  amount 
of  money  which  he  should  pay  her  from  time 
to  time  in  discharge  thereof. 

[6]  Lastly,  it  is  argued  that  this  order  la 
invalid,  because  it  fails  to  specify  the  amount 
which  the  defendant  is  required  to  pay,  in 
order  to  purge  hia  contempt.  It  will  be  per- 
ceived froih  the  recital  of  the  various  orders 
which  followed  the  making  of  a  final  decree, 
in  September,  1905,  that  at  no  time  was 
there  any  ascertainment  or  adjudication  by 
the  Court  of  Chancery  of  the  amount  of  ali- 
mony which  was  in  arrears.  Tbe  order  of 
February  14,  1910,  which  Is  the  foundation 
of  the  contempt  proceedings,  provides  that, 
"unless  payment  of  any  and  all  installments 
of  alimony  now  due  and  payable,  but  unpaid, 
be  paid  and  satisfied  by  the  defendant  to 
the  complainant  at  once,"  contempt  proceed- 
ings may  be  instituted,  but  contains  no  as- 
certainment and  determination  as  to  what 
installments  are  due,  or  how  much  money 
the  defendant  shall  pay,  in  order  to  avoid  bo 
ing  proceeded  against  for  contempt  The  or- 
der to  show  cause  is  likewise  silent  upon 
this  point,  merely  directing  that  the  defend- 
ant should  show,  cause  why  he  should  not  be 
adjudged  guilty  of  a  contempt  of  court,  and 
why  an  ordet  should  not  be  made  directing  a 
warrant  to  issue  for  his  commitment  "be- 
cause he  has  refused  to  obey  the  order  of 
the  court,  made  on  the  14th  day  of  Febru- 
ary, then  last  past,  ordering  and  directing 
him  to  pay  all  alimony  then  in  arrears  to 
the  complainant"  What  has  been  said  with 
relation  to  these  two  orders  is  also  true  with 
relation  to  the  order  adjudging  the  defend- 
ant to  be  in  contempt,  and  directing  his  com- 
mitment to  the  common  jail  of  Atlantic  coun- 
ty. That  order  recites  that  the  defmdant 
has  not  complied  with  the  order  or  decree  of 
February  14th,  then  last  past,  and  has  not 
paid  to  the  complainant  any  of  the  aliniuiiy 
then  in  arrear  and  ordered  to  be  paid,  and 
then  directs  that  the  defendant  stand  com- 
mitted to  the  common  jail  of  the  county  of 
Atlantic,  there  to  remain  until  he  shall  have 
fully  complied  with  the  orders  of  the  Court 
of  Chancery  touclUog  the  payment  of  the 
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alimony,  and  shall  have  paid  a  fine  of  |60 
for  the  nee  of  the  state. 

In  the  case  of  Jemee  t.  Jemee,  supra,  the 
defendant  had  been  conunltted  to  the  county 
Jail  of  Middlesex  county  for  contempt  on 
account  of  hla  failure  to  pay  alimony.  The 
warrant,  after  the  usual  recitals,  contained 
the  following  order:  "Therefore  we  com- 
mand you  that  you  take  the  body  of  the  said 
William  R.  Jemee,  and  him  safely  and  close- 
ly keep  In  your  custody  in  the  common  ]aU 
of  the  county  of  Middlesex  until  he  shall 
have  paid  to  the  said  complainant  the  ali- 
mony now  due  her,  and  the  costs  of  such 
contempt  to  be  taxed;  and  also  a  fine  ($5)  for 
the  use  of  the  state,  together  with  the  costs 
of  this  writ,  or  ontU  our  said  court  shall 
make  order  to  the  contrary."  Application 
was  made  to  the  Court  of  Chancery  for  the 
discharge  of  the  defendant,  upon  the  groimd 
that  this  commitment  was  fatally  defective, 
inasmuch  as  neither  It  nor  the  order  that 
authorized  It  specified  the  amount  of  the  ali- 
mony to  be  paid.  The  application  was  re- 
fused, upon  the  ground  that  it  was  the  prop- 
er practice  in  such  cases  for  the  defendant 
to  secure  his  discharge  by  an  application  to 
the  court,  upon  satisfying  the  court  that  he 
had  purged  his  contempt 

Upon  an  appeal  to  this  court  from  the  or- 
der refostng  his  discharge,  it  was  held  that 
the  defendant's  right  to  be  released  from  im- 
prisonment vnis  complete  upon  his  complying 
with  the  order,  L  e.,  upon  payment  of  the  ali- 
mony in  arrears.  We  there  said:  "The  pun- 
ishment for  the  contempt  has  already  been 
determined  and  announced,  and  the  method 
of  purgation  has  also  been  made  known. 
Why  should  the  contemner  be  again  set  be- 
fore the  court?  The  only  result  would  be  a 
reiteration  of  the  existing  mandate  to  pay 
the  fine,  the  alimony,  and  the  costs,  and  then 
go  free.  Besides,  this  recurrence  to  the 
court  Is  inconsistent  with  the  command  of  the 
writ,  which  did  not  direct  the  bringing  In  the 
api)ellant  for  further  Judgment,  but  simply 
his  Imprisonment  until  he  had  paid  certain 
moneys.  There  was  no  order  that  he  should 
be  confined  until  he  should  be  again  placed 
before  the  Chancellor,  and  his  Imprisonment 
for  such  a  purpose  would  therefore  have  been 
obvioTisly  Illegal.  •  •  •  The  sole  purpose 
of  the  process  was  to  enforce  the  right  that 
bad  been  adjudged  in  favor  of  the  respond- 
ent In  this  appeal,  and  such  a  writ  Is,  in  sub- 
stance, not  to  be  distinguished  from  a  capias 
ad  satisfaciendum  founded  on  a  Judgment  at 
law.  There  seems  to  be  no  good  reason  why 
the  moD^s  to  be  levied  by  them,  respective- 
ly, should  not  be  definitely  stated,  as  well 
in  the  one  case  as  in  the  other.  Our  conclu- 
lion  Is  that  the  appellant  was  entitled  to  a 
discharge  from  imprisonment  upon  the  pay- 
ment by  him  of  the  alimony,  fine,  and  costs, 
and  that  to  effectuate  that  right  it  was 
necessary  that  the  amounts  so  to  be  paid 
should  have  been  specified  In  the  warrant  of 


commitment  There  being  a  defect  in  this 
particular,  the  decree  before  us  must  be  re- 
versed." 

Although  the  matter  presented  for  deci- 
sion in  the  case  cited  related  to  the  contents 
of  the  warrant  of  commitment  the  reasoning 
of  it  would  seem  to  apply  equally  to  the  or- 
der directing  the  commitment  to  issue;  for 
that  order  Is  final  in  its  character,  and  re- 
serves nothing  for  future  hearing  and  de- 
termination. Its  mandate  Is  that  the  war- 
rant of  commitment  shall  Issue ;  and  it  prac- 
tically declares  the  terms  which  must  be 
compiled  with  by  the  defendant.  In  order  to 
be  discharged  froni  Imprisonment  under  the 
warrant  In  the. Jemee  Case,  we  held  that 
the  defendant  was  not  obliged  to  present 
himself  to  the  court  and  satisfy  It  that  he 
had  complied  with  the  order  which  he  had 
been  charged  with  contemning,  but  that  he 
was  entitled  to  be  released  from  custody  by 
the  sherlfT  upon  payment  to  that  officer  of 
the  sum  of  money  mentioned  in  the  warrant 
of  commitment  It  would  seem  to  be  equal- 
ly his  right  to  avoid  incarceration  by  pay- 
ing to  the  complainant  or  into  court  the 
amount  of  money  which  the  order  for  com- 
mitment required  him  to  pay  as  a  prerequi- 
site to  his  release.  As  the  matter  now  stands, 
the  defendant  Is  subject  to  be  confined  in 
the  county  Jail  of  Atlantic  county  for  an  In- 
definite period,  without  ability  to  purge  him- 
self of  bis  contempt  until  the  Court  of  Chan- 
cery shall  see  fit,  at  some  subsequent  time, 
to  ascertain  the  exact  amount  of  alimony  In 
arrears  at  the  time  of  the  making  of  the  or- 
der of  February  14,  1910,  and  shall  advise 
him  of  the  amount  so  ascertained. 

We  conclude,  therefore,  that  so  much  of 
the  order  of  July  11,  1910,  as  directs  that 
the  defendant  stand  committed  to  the  com- 
mon Jail  of  the  county  of  Atlantic  until  he 
shall  have  fully  compiled  with  the  orders  of 
the  Court  of  Chancery  touching  the  payment 
of  alimony  la  invalid,  and  must  be  reversed. 


STNNOTT  V.  KOBBB  et  aL 

(Court  of  Chancery  of  New  Jersey.    Feb.  29, 
1912.) 

1.  EquiTT   (t  264*)— Answer  — Motion  to 

StBIKS— "1N80FFICIKNCT. " 

A  motion  to  strike  an  answer,  aatborized 
by  rule  No.  21S,  takes  the  place  of  exceptions, 
and  may  be  based  on  scandal,  impertinence, 
or  insumciency:  "insufficiency"  meaning  that  a 
portion  of  the  bill  bad  not  been  answered,  and 
not  that  an  equitable  defense  had  not  been 
presented. 

[Ed,  Note. — For  other  cases,  see  Equity, 
Cent  Dig.  S  536;    Dec.  Dig.  g  264.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  4.  pp.  8668,  8669.] 

2.  Eqirrnr   (J  264*)  —  Answkb  —  Motion  to 
Stbike— Oboxtnds. 

In  a  snit  to  foreclose  a  mortgage,  an  an- 
swer, alleging  In  one  part  that  defendants  were 
not  in  default  and  m  another  admitting  de- 
fault, but  pleading  a  waiver,  was  not  subject 
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to  a  motion  to  itrike  for  icandal,  impertinence, 
or  insufficiency. 

[lid.  Note.— For  other  cases,  see  Bqnitr, 
Cent  Dig.  i  636:  Dec.  Dif.  I  264*] 

3.  Equitt   (I  264*)— AnswEB  — MonoiT  lo 
Stbikb. 

Where  a  bill  to  foreclose  merely  alleged 
that  the  premises  were  conveyed  subsequent  to 
the  mprtgage,  and  with  fuU  knowledge  thereof, 
and  that  the  interest  so  granted  was  subject 
to  the  lien  of  the  mortgage,  an  answer,  admit- 
ting that  the  conveyance  to  defendant  was  sub- 
ject to  a  mortgage  of  S24,100,  and  denying  that 
It  was  subject  to  an  indebtedness  of  $26,600, 
was  not  subject  to  a  motion  to  strilce,  but  rais- 
ed an  issue  for  trial  as  to  the  amount  of  the 
indebtedness. 

[Ed.  Note.— For  other  cates,  see  Equity, 
Cent.  Dig.  I  536;   Dec.  Dig.  |  264.*] 

4.  Eqttitt   (i  264*)— Plbadino— Monoir  to 
Stbikk. 

An  objection  that  the  facts  stated  in  an 
answer  do  not  make  out  a  defense  to  the  bill 
cannot  be  taken  advantage  of  on  motion  to 
strike. 

[Ed.  Note.— For  other  cases,  see  Equity, 
Cent  Dig.  {  636;   Dea  Dig.  |  264.*] 

Action  by  Mary  D.  Synnott  against  Oeorge 
L.  Kobbe  and  others.  On  motion  to  strike 
answer.     Denied. 

Jolm  F.  Reger,  of  Somervllle,  for  com- 
plainant. Frederick  A.  Pope,  of  Somervllle, 
for  defendants. 


GARRISON,  v.  0.  [1]  This  Is  a  motion 
based  upon  rule  No.  213,  and,  as  It  respects 
an  answer,  it  takes  the  place  of  exceptions 
to  the  answer.  Exceptions  to  an  answer 
could  have  been  filed  for  scandal,  imperti- 
nence, or  insufiSciency.  Insufficiency,  in  this 
sense,  means  that  a  portion  of  the  bill  has 
not  been  answered ;  it  does  not  mean  insuffi- 
cient in  the  sense  that  no  equitable  defense 
is  presented.  The  above  statements  of  law 
win  be  found  in  Steepy  v.  Public  Service  Cor- 
poration, 65  N.  J.  Bg.  629,  66  AtL  127  (Reed, 
V.  C,  1908). 

[2]  First  The  complainant  moves  to  strike 
out  the  answer  tn  this  suit,  upon  the  ground 
that  the  answer  alleges  that  the  defendants 
were  not  In  default  in  the  payment  of  in- 
terest at  the  time  of  the  commencement  of 
the  suit,  and  are  not  now  In  default  in  the 
payment  of  said  Interest,  although  It  is 
therein  (that  is,  In  said  answer)  admitted 
that  the  defendants  are  in  default  in  the 
payment  of  Interest,  and  were  in  default 
when  this  action  was  begun,  and  that  the 
allegations  of  said  answer  do  not  show  that 
such  default  has  been  waived  by  the  com- 
plainant Second.  Because,  in  the  ninth  and 
tenth  paragraphs  of  the  said  answer,  the 
defenses  set  up  therein  are  not  available  to 
the  defendant  Kobbe,  as  be  was  not  a  party 
to  the  bond  and  mortgage,  and  took  ttUe 
to  the  premises  subject  to  the  provisions  of 
the  said  mortgagei  Third.  Because  the  de- 
fense just  alluded  to  Is  not  available  to  any 
of  the  defendants,  as  the  time  for  answering 
has  heretofore  expired,  and  the  said  defend- 


ants are  tber^  precluded  from  setting  up 
this  inequitable  defense.  Fourth.  Because 
the  said  defoise  cannot  be  set  up  as  against 
the  complainant,  who  is  the  assignee  of  the 
said  bond  and  mortgage.  Fifth.  Because  the 
facts  alleged  In  support  thereof  do  not  con- 
stitute such  a  defense  to  the  said  action, 
and  cannot  vary  the  terms  and  provisions 
of  the  complainant's  said  bond  and  mort- 
gage. 

I  will  take  these  up  in  their  order  and 
briefly  deal  with  each: 

First  I  do  not  perceive  bow  it  can  be  said 
that  the  part  of  the  answer  complained  of  is 
either  scandalous.  Impertinent,  or  insufficient 
In  the  proper  use  of  the  latter  term.  It 
may  be  that  the  defendants,  by  whatever 
they  have  alleged  In  this  respect,  have  not 
made  out  a  defoise;  but,  as  has  bean  point- 
ed out  above,  this  is  not  to  be  taken  advan- 
tage of  by  the  complainants  upon  a  motion 
to  strike  out  If  a  defendant,  by  his  an- 
swer, does  not  make  out  a  defense,  a  com- 
plainant can  have  no  more  desirable  remedy 
than  to  set  the  case  down  for  a  hearing  on 
bill  and  answer,  or  to  go  to  hearing  upon 
the  answer  as  it  Is,  In  which  event  the  de- 
fendant will  not  be  permitted  to  prove  any- 
thing more  than  is  In  his  answer;  and,  if 
that  does  not  constitute  a  defense,  the  com- 
plainant will,  upon  proving  his  case,  secure 
the  decree; 

[3]  Second.  With  respect  to  the  second  ob- 
jection, conceding,  for  the  purpose  of  the  dis- 
position of  this  case,  that  one  who  takes  a 
property  subject  to  a  mortgage  of  a  certain 
amount  cannot  set  up  such  defenses  as  the  de- 
fendant Kobbe  seeks  to  set  up,  the  difficulty 
is  with  the  facts,  and  not  with  the  law.  The 
bill  charges  simply  that  the  premises  were 
conveyed  subsequent  to  the  execution  and 
delivery  of  the  mortgage,  and  vrith  full 
knowledge  thereof,  and  that  the  interest  of 
Kobbe  Is  subject  to  the  lien  of  the  mortgage. 
The  answer  admits  that  Shaw  conveyed  the 
mortgaged  premises  to  Kobbe,  and  they  ad- 
mit that  the  conveyance  was  subject  to  a 
mortgage  Indebtedness  of  $24,100,  and  deny 
that  it  was  subject  to  a  mortgage  Indebted- 
ness of  $26,600.  Under  these  circumstances, 
on  a  motion  to  strike  out,  the  court  could 
not  possibly  determine  that  Kobbe  took  it 
expressly  subject  to  the  mortgage  for  the 
greater  amount  He  distinctly  in  his  answer 
denies  that  he  did;  and,  if  he  can  prove  it. 
It  is  a  good  defense  as  to  that  point 

Third.  With  respect  to  the  third  objection, 
a  somewhat  similar  situation  Is  present 
There  is  nothing  before  me  to  show  that 
the  time  for  the  answering  defendant  to  an- 
swer had  expired;  and  that  therefore  they 
are  precluded  from  setting  up  the  defense 
they  now  seek  to  set  up. 

Fourth.  As  to  the  fotirth  objection,  I  know 
of  no  reason  why  the  defenses  that  are  made 
against  the  mortgagee  are  not  equally  good 
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against  an  assignee  of  tbe  mortgage,  unless 
they  are  purely  personal  defenses ;  and  that 
does  not  seem  to  be  the  case  here. 

[4]  Fifth.  The  snbjectmatter  of  this  ob- 
jection Is  that  the  facts  do  not  make  out  a 
defense ;  and  that  cannot  be  taken  advantage 
ot  M  prerlonsly  pointed  out,  upon  such  a 
motion  as  this. 

For  these  reasons,  I  shall  deny  the  motion 
to  strike  out,  and  refnse  the  motion  to  refer 
tbe  cause  to  a  master  over  the  answer. 


STATE  V.  VAN  NESS. 

(Sopreme   Court  of  New  Jersey.     April  10, 
1912.) 

L  CBuairAL  Law    (|   182*)— Fobukb  Jbop- 

ABDT— Discharge  or  Jxtbt. 
The  discharge  of  a  jury  before  a  verdict 
baa  been  rendered,  althongli  over  the  objection 
of  accused,  does  not  constitute  former  jeop- 
ard;. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Uw^  Cent    Dig.   H   830-332;    Dec.   Dig.    | 

2.  CanmrAi.  Law    ({  185*)— Fobub  Jbop- 

ABDT— DiSCHASOK  OF  JUBT. 

Act  March  22,  1899  (2  Comp.  St  1910, 
p.  1844)  I  74a,  permits  the  court  in  any  crim- 
inal case  to  direct  the  verdict  to  be  taken  by 
the  clerk  of  the  court,  and  Act  April  8,  19^ 
(2  Comp.  St.  1910,  p.  1S28)  |  29,  empowers 
the  deputy  clerk,  in  the  absence  of  his  supe- 
rior, to  exercise  all  of  the  powers  of  the  lat- 
ter, behiding  the  reception  of  verdict.  In  a 
crisdnal  prosecution,  the  court  directed  the 
d«rk  to  receive  the  verdict  in  liis  absence,  and 
the  depnty  clerk  on  receiving  word  from  the 
j<ii7  mat  they  could  not  agree  discharged 
them.  Beld,  that  while  this  act  was  clearly 
beyond  his  powers,  and  did  not  relieve  the 
jory  from  further  consideration  of  the  case, 
tbe  jury  having  wrongfully  disbanded  without 
b>img  a  verdict  accused  cannot  set  up  that 
trial  as  a  former  jeopardy;  the  essence  of 
former  jeopardy  being  either  a  former  acquit- 
tal or  conviction. 

VM.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  844;   Dec.  Dig.  |  185.*] 

3.  CannwAi    Law    (I    1153*)- TbiaI/— 'Dia- 

CEETION   OF   TbIAI.    COURT— LEADIITO    QuES- 

nons. 
The  trial  court  has  discretionary  power  to 
allow  leading  questions,  and  Its  rulings  do  not 
coiatitnte  grounds  for  reversal. 
,  [Ed.  Note. — For-  other  cases,  see  Crimlntd 
I^«.  Cent  Dig.  U  3061-8066;  Dec  Dig.  | 
1153.*] 

Error  to  Court  of  Quarter  Sessions,  ESsex 
Conuty. 

Marcus  Van  Ness  was  convicted  of  a  vio- 
lation of  primary  election  law,  and  he  brings 
nor.   Afflrmed. 

Argued  November  term.  1911,  before  OUM- 
MERE,  C.  J.,  and  SWAYZE  and  VOOE- 
HEES,  JJ. 

lames  H.  Nugent,  of  Newark,  for  plaintiff 
Ik  error.  Frederick  A.  Lehlbacb,  Asst  Pros- 
<nitor,  of  Newark,  foi  the  State. 

6UMMERE,  C.  J.  The  defendant  In  this 
cue  was  Indicted  for  a  violation  of  tbe  pri- 
■i>ary  election    law.     Having   pleaded   not 


guilty,  the  cause  came  on  to  be  tried  on  the 
23d  of  February,  1911.  At  the  close  of  tbe 
case,  the  Jury  having  been  charged  and  haT> 
lug  retired  to  consider  its  verdict,  the  trial 
judge  adjourned  for  tbe  day,  directing  that 
the  court  remain  o|)en  for  the  purpose  of 
taking  the  verdict  and  that  the  clerk  re- 
ceive it  Some  eight  hours  after  retiring, 
the  jury  returned  into  the  courtroom,  in  the 
absence  of  the  trial  Judge,  and  stnted  to  the 
deputy  clerk  who  was  present  to  receive 
their  verdict  that  they  were  unable  to  agree. 
Thereupon  the  d^uty  clerk,  without  the  con- 
sent of  the  defendant  discharged  the  Jury 
from  further  service  in  the  case.  Subse- 
quently, and  on  the  ISth  day  of  June,  1911, 
the  prosecutor  of  the  pleas  moved  the  trial 
of  the  cause  a  second  time.  Thereupon  the 
defendant  asked  for  and  obtained  leave  to 
withdraw  bis  plea  of  not  guilty,  and  substt 
tute  a  plea  of  former  jeopardy — setting  out 
the  facts  Just  recited  as  a  bar  to  his  further 
prosecution.  On  d^nurrer  to  this  plea  it 
was  held  bad.  The  defendant  was  then  per- 
mitted to  renew  the  plea  of  not  guilty,  went 
to  trial  upon  It  and  was  found  guUty  by 
the  Jury.  The  principal  assignment  of  er- 
ror argued  before  us  Is  directed  at  the  ac- 
tion of  the  trial  court  in  sustaining  the  de- 
murrer to  the  plea  of  former  Jeopardy. 

[1, 2]  That  tbe  discharge  of  a  jury  by  the 
court  in  a  criminal  case,  before  a  verdict  has 
been  rendered,  where  good  cause  for  such  Ju- 
dicial action  exists,  presents  no  bar  to  the  de- 
fendant's retrial  upon  the  same  indictment 
even  though  the  discharge  of  the  jury  has 
been  wlthoi ;  his  consent  Is  the  prevalent  view 
of  the  courts  of  this  country,  and  has  been 
the  settled  law  of  this  state  ever  since  tbe 
decision  in  State  v.  Hall,  9  N.  J.  Law,  266. 
This  is  not  controverted  by  tbe  counsel  for 
the  defendant  but  he  contends  that  the  rule 
applies  only  where  the  court  itself,  in  the 
exercise  of  Its  judicial  function,  directs  such 
discharges,  and  not  where  it  is  ordered  by  a 
person  to  whom  no  such  power  has  been  in- 
trusted ;  and  that  such  was  the  situation  ex- 
hibited in  the  special  plea  of  the  defendant 

It  must  be  conceded,  we  think,  that  In  dis- 
charging the  Jury  in  the  present  case  the 
depnty  clerk  acted  without  authority  of  law. 
The  statute  of  March  22,  1899  (Comp.  St  p. 
1844,  I  74a),  permits  the  court  to  any  crim- 
inal case,  except  a  capital  one^  to  direct  the 
verdict  of  the  Jury  to  be  taken  by  the  clerk ; 
and  the  act  of  April  8,  1902  (Comp.  St  p. 
1623,  I  29),  empowers  the  deputy  derk.  In 
the  absence  of  his  superior,  to  exercise  all 
the  powers  of  the  latter,  including  the  recep- 
tion of  a  verdict  Manners  v.  Ribsam,  61  N. 
J.  Law,  207,  41  Atl.  676.  But  neither  by 
force  of  the  first  of  these  statutes,  npr  by 
the  common  law,  is  the  clerk  of  the  court 
(or  his  deputy)  authorized  to  exerdse  the 
function  of  determining  when  a  proper  cause 
appears  for  discharging  a  jury  from  further 
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consideration  of  tbe  case  submitted  to  them. 
Tbls  function,  in  the  language  of  the  older 
decisions,  is  a  delicate  and  highly  important 
one,  only  to  be  exercised  in  case  of  neces- 
sity, and  is  intrusted  solely  to  the  courts. 
To  determine  when  and  under  what  condi- 
tions it  shall  be  exercised  is  a  matter  of  ju- 
dicial discretion,  and,  In  the  absence  of  leg- 
islative authority,  can  no  more  be  perform- 
ed by  the  clerk,  or  other  nonjudicial  officer 
connected  with  the  administration  of  jus- 
tice, than  any  other  judicial  duty  which  has 
been  committed  by  the  sovereign  to  the 
judges. 

But  the  fact  that  the  discharge  of  the 
jury  was  without  authority  of  law  affords 
no  ground  for  holding  that  the  defendant 
cannot  be  retired  upon  the  indictment  found 
against  him.  The  deputy  clerk  having  with- 
out warrant  discharged  the  jury,  his  action 
was  entirely  inefficient  to  relieve  them  from 
further  consideration  of  the  case;  just  as 
much  so  as  would  have  been  the  unauthor- 
ized act  of  the  constable  who  had  them  in 
charge  in  releasing  them  from  confinement, 
and  permitting  them  to  return  to  their  re- 
spective homes.  The  jury  having  Illegally, 
although  in  good  faith,  terminated  their  serv- 
ice without  reaching  a  verdict,  a  mistrial  re- 
sulted; and  a  second  trial  is  not  interdicted 
when  the  first  lias  proved  abortive  by  rea- 
son of  the  mistake  or  misconduct  of  the  jury. 
Smith  &  Bennett  v.  State,  41  N.  J.  Law,  698, 
616.  In  fact,  It  would  seem,  from  the  rea- 
soning of  Beasley,  G.  J.,  in  the  opinion  in 
the  case  dted,  that  nothing  but  an  existing 
judgment  either  of  conviction  or  acquittal, 
BO  that  a  plea  of  autre  fols  convict,  or  autre 
fois  acquit  can  be  pleaded,  will  be  a  bar  to 
a  retrial  on  the  same  Indictment  We  con- 
clude therefore  that  the  assignment  of  er- 
ror which  we  have  been  discussing  is  unsub- 
stantial. 

[3]  The  only  other  assignments  of  error  re- 
ferred to  in  the  brief  of  counsel  for  defend- 
ant (the  case  was  submitted  without  oral 
argument)  are  directed  at  qnestions  asked 
by  the  prosecutor  of  the  pleas  of  one  More- 
house, a  witness  called  by  the  state,  and  at  a 
specified  portion  of  the  charge  to  the  jury. 
No  argument  is  made  by  counsel  In  support 
of  either  of  these  assignments.  He  contents 
himself  with  saying  that  the  questions  re- 
ferred to  were  leading,  and  that  the  instruc- 
tion complained  of  "confused  the  jury."  We 
consider  neither  of  the  assignments  meritori- 
ous. The  right  of  the  trial  court  In  its  dis- 
cretion to  allow  leading  questions  is  univer- 
sally admitted.  Luckoibach  v.  Sciple,  72  N. 
J.  Law,  478,  63  Aa  244,  and  the  rulings  of 
trial  courts  upon  matters  that  are  committed 
to  their  discretion  do  not  constitute  grounds 
for  reversal  upon  error.  Donnelly  t.  State, 
26  N.  J.  Law,  601;  Basse  v.  State,  53  N.  J. 
Law,  34,  20  Atl.  761.  The  present  case  hav- 
ing been  brought  before  us  on  strict  bills  of 


exception,  the  common-law  rule  referred  to 
controls.  As  to  the  assertion  that  the  por- 
tion of  the  charge  which  is  made  the  sub- 
ject of  criticism  confused  the  jury,  it  is 
enough  to  say  that  it  is  refuted  by  the  ver- 
dict ;  and,  further,  that  if  it  were  true,  it  af- 
fords no  ground  for  reversal. 

The  judgment  under  review  will  be  af- 
firmed. 


BLICE  et  al.  v.  COCEINS  et  aL 
(Supreme  Court  of  Pennsylvania.    Jan.  2, 1912.) 

1.  Tbusts  ({  109*)— Tbstaukrtabt  Trusts  — 
EJbtablishml.vt— Pabol  Etidencb. 

Where  a  testator  has  been  induced  to  make 
a  devise  by  the  promise  of  the  devisee  that  it 
shall  be  applied  to  the  benefit  of  another,  a 
trust  is  thereby  created  that  may  be  establiBbed 
by  parol  evidence,  the  element  of  fraud  giving 
the  court  jurisdiction  to  inquire  into  it,  not 
with  a  view  of  enforcing  a  parol  trust,  bat  to 
relieve  against  the  fraud  by  raising  a  construc- 
tive trust. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  i  169;  Dec.  Dig.  {  109.*] 

2.  Tbusts  (|  110*)  —  Constbuctivk  Tbubtb— 
bvidencb— sufitcivnct. 

A  bill  alleged  that  defendant  had  procured 
his  wife  to  execute  a  will  by  bia  verbal  assur- 
ance that  he  would  hold  the  property  only  for 
life,  and,  at  his  death,  would  divide  it  between 
the  brother  and  sister  of  testatrix,  the  com- 
plainants in  the  bill,  that  he  had  repudiated 
the  promise,  and  proposed  to  hold  the  property 
as  his  own.  Complainants  testified  to  admis- 
sions by  defendant  that  the  will  was  executed 
on  the  strength  of  his  promise,  and  that  the 
will  was  so  written  that  he  might  pass  the 
property  to  complainants  at  his  death,  and  a 
reputable  lawyer  testified  that  at  the  probate  of 
the  will  defendant  stated  that  he  held  the  es- 
tate in  trust  for  complainants,  and  it  was  also 
shown  that  he  executed  what  purported  to  be 
a  last  will  written  by  complainant's  husband, 
at  defendant's  request,  giving  the  estate  left 
him  to  the  complainants,  which  will  he  after- 
wards destroyed.  Held  error  to  refuse  to  de- 
cree a  trust  in  favor  of  complainants. 

[Ed,  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  j  160;  Dec  Dig.  I  110.*] 

3.  Tbusts  (J  110*)— Sutp  to  Enfobob— Evi- 
dence)—Sufficiency. 

A  bill  to  have  a  trust  ex  malefido  declared 
in  the  defendant  with  respect  to  property  be- 
queathed to  him  by  his  wife  on  an  allegation 
that  he  bad  procured  the  execution  of  the  will 
on  the  promise  at  his  death  to  divide  the  prop- 
erty between  the  brother  and  sister  of  decededt 
is  not  a  suit  to  reform  a  written  Instrument  on 
the  unsupported  testimony  of  a  single  witness, 
but  to  prove  fraud  on  the  part  of  the  defend- 
ant, and  for  this  purpose  the  testimony  of  the 
one  witness  is  sufficient,  if  believed. 

[Ed.  Note.— For  other  cases,  see  Trosts,  Cent 
Dig.  i  160;   Dec.  Dig.  |  110.*]  I 

MoscBzisker,  J.,  dissenting. 

I 

Appeal  from  Court  of  Common  Pleas,  AI-    I 
legheny  Ckiunty. 

Bill  by  Adelaide  Miller  BUck  and  Horace 
J.  Miller  against  James  M.  Cochins  and  oth- 
ers. From  a  decree  dismissing  the  bill, 
plaintUfs  appeal.    Reversed. 
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Argued  before  FULL,  a  3.,  and  BBOWN, 
UESTBBZAT,  POTTER,  BLKIN,  STEW- 
ABT,  and  MOSCHZISKER,  JJ. 

John  S.  Ferguson  and  Joseph  N.  tJlman, 
for  appellants.  Samuel  S.  Mehard  and  Har- 
v^  A.  Miller,  for  appellees. 

STEWAKT,  J.  This  was  a  proceeding  by 
bill  in  equity  to  have  a  trust  ex  maleflcio  de- 
clared in  the  defendant  James  M.  Cockins 
with  respect  to  property  bequeathed  and  de- 
Tised  to  him  by  the  last  will  of  his  wife, 
Mariana  M.  Oockins,  the  averment  being  that 
the  testatrix  yielding  to  the  persecution  and 
studied  insistence  of  )ier  husband  made  ber 
will  devising  her  entire  estate  to  ber  bus- 
band,  only,  however,  upon  his  promise  that 
be  would  bold  tbe  property  so  given  him  for 
and  during  his  life,  and  would  see  to  it  that 
at  his  death  the  property  should  be  divided 
between  tbe  complainants,  brother  and  sister 
of  bis  wife  of  the  half  blood.  A  decree  was 
asked  requiring  the  defendant  to  perform  tbe 
terms  of  tbe  trust,  and  enjoining  him  from 
Incumbering  or  alienating  the  property.  Tbe 
answer  spedflcally  denied  any  effort  on  tbe 
part  of  tbe  defendant  to  Influence  bis  wife 
with  respect  to  the  disposition  of  ber  estate, 
and  denied  specifically  that  tbe  wUl  giving 
blm  tbe  property  absolutely  had  been  made 
on  any  assurance  or  promise  from  him  that 
lie  woald  hold  it  only  for  life,  and  provide 
that  upon  hia  death  it  should  go  to  appel- 
lants. Much  besides  what  we  have  stated 
was  alleged  in  the  bill  and  denied  In  tbe 
answer,  bnt  the  evidence  In  the  case  relat- 
ed solely  to  the  one  question  of  alleged  in- 
ducement and  promise  on  the  part  of  the  re- 
spondent When  the  case  came  before  us  In 
Miller  V.  Cockins,  231  Pa.  449,  80  Atl.  105S, 
we  remanded  it  for  fuller  and  more  specific 
findings.  These  have  now  been  furnished, 
and  tbe  case  la  here  for  final  determination. 
If  tbe  supplemental  report  leaves  obscure 
some  tbings  which  called  for  explanation,  it 
Is  doubtless  due  to  the  fact  that  we  did  not 
clearly  enoogh  Indicate  tbe  matters  upon 
whicb  we  desired  the  mind  of  the  chancellor. 
What  these  are  will  later  on  appear.  Tbe 
circnmstances  and  relation  of  the  parties  to 
the  controversy  have  but  little  bearing  on 
the  case.  It  is  enough  to  state  that  tbe  tes- 
tatrix was  a  second  wife  of  tbe  appellee, 
Sev.  James  M.  Cockins;  tbat  she  was  pos- 
lessed  of  a  very  considerable  estate,  said  to 
be  of  the  value  of  $300,000,  derived  largely 
from  ber  father,  who  was  likewise  father  of 
the  appellants  by  an  earlier  wife;  that  she 
died  childless  after  a  married  life  of  about 
Nven  years,  leaving  as  ber  closest  kin  tbe 
appellants.  While  ber  home  was  in  Baltl- 
Bwre,  she  died  in  CaUfomla  while  there  on 
a  visit.  Her  husband  accompanied  her  re- 
mains to  Pittsburgh  for  interment  there. 

The  appellants'  whole  case  rests  upon  ad- 
misgions  and  declarations  alleged  to  have 
been  made  by  tbe  defendant  wltta  respect  to 


bis  wife's  will  daring  tbe  course:  of  tbe  fn-. 
neral  in  Pittsburgh,  on  tbe  evening  of  tbe 
same  day,  and  on  a  day  later  in  Baltimore 
where  the  will  bad  been  deposited  and  where 
It  was  to  be  probated.  Tbe  witnesses  who 
testified  to  tbe  declarations  made  In  Pitts- 
burgh were  the  appellants  Horace  J.  Miller, 
Mrs.  Adelaide  Miller  Blick,  and  Carrol  B, 
Blick,  husband  of  the  latter.  The  witness 
who  testified  to  admissions  made  in  Balti- 
more was  Samuel  J.  Harman,  Esq.,  a  reputa- 
ble member  of  the  bar.  The  material  inqnlrjr 
must  be  as  to  the  sufficiency  of  the  declara- 
tions and  admissions  made  by  tbe  defendant 
to  establish  in  him  a  trust  with  respect  to 
tbe  property  given  bim  by  tbe  wiU.  The 
chancellor  fully  accredits  tbe  witnesses  who 
testify  to  the  declarations  and  admissions; 
and,  notwithstanding  tbe  explicit,  nnquall- 
fled,  and  repeated  denial  of  each  and  every 
one  by  the  defendant,  he  finds  that  the  ad- 
missions were  made  In  entire  accordance 
with  their  testimony.  He  resolves  it  into  a 
simple  question  of  sufficiency  of  tbe  proof. 

[1]  The  doctrine  is  too  well  established  to 
call  for  citation  of  authority  that,  where  a 
testator  has  been  Induced  to  make  a  devise 
by  tbe  promise  of  tbe  devisee  that  it  should 
be  applied  to  the  benefit  of  another,  a  trust 
is  thereby  created  that  may  be  established 
by  parol  evidence,  and  that  this  is  not  con- 
trary to  tbe  statute  of  wills  nor  within  the 
statute  of  frauds  and  perjuries.  It  is  the 
element  of  fraud  appearing  In  the  case  tbat 
gives  tbe  court  Jurisdiction  to  Inquire  into  it, 
not  with  a  view  of  enforcing  a  parol  trust, 
but  to  relieve  against  tbe  fraud  by  raising  a 
constructive  trust.  Now,  tbe  fraud  alleged 
here  and  which  was  the  one  issue  to  which 
all  tbe  testimony  was  directed  was  that  the 
defendant  had  procured  his  wife  to  execute 
the  probated  wiU  by  giving  ber  verbal  as- 
surance tbat  he  would  bold  the  property  de- 
vised to  bim  absolutely  only  during  his  life, 
and  would  see  to  it  tbat  the  property  so  ob- 
tained by  bim  should  be  divided  between 
complainants  equally  upon  bis  death,  and 
tbat  now,  having  by  reason  of  such  promise 
obtained  the  property,  be  repudiates  the  ob- 
ligation of  bis  promise,  and  proposes  to  hold 
the  property  as  bis  own  absolutely.  How 
far  do  the  admissions  go  towards  sustaining 
this  charge? 

[2]  Since  the  credibility  of  witnesses  Is  a 
matter  exclusively  for  the  chancellor,  and 
since  In  this  Instance  tbe  chancellor  has  ex- 
pressly indicated  the  witnesses  whose  testi- 
mony be  has  accepted,  our  present  inquiry 
must  be  confined  to  the  testimony  of  these. 
They  are  Mrs.  Adelaide  Blick,  Horace  J. 
Miller,  and  Samuel  J.  Harman.  With  re- 
spect to  these  witnesses  the  learned  chancel- 
lor in  bis  supplemental  opinion  says:  "We 
are  sorry  to  have  been  thus  misapprehended, 
and  desire  to  say  that  instead  of  disbelieving 
tbe  testimony  of  Mr.  Harman,  who  is  an  en- 
tirely disinterested  witness,  we  were  and  are 
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convlncea  that  his  account  of  the  conyersa- 
tlon  teatlfled  to  by  him  Is  correct  In  like 
manner  we  have  relied  vpon  and  treated  as 
correct  the  testimony  of  Mrs.  Bllck,  and 
especially  that  of  Horace  J.  Miller,  as  to  the 
statements  made  by  the  defendant  to  them 
In  regard  to  his  wife's  will,  and,  notwith- 
standing the  somewhat  general  denial  of  the 
defendant,  we  have  no  doubt  that  his  dec- 
larations were  substantlaUy  as  related  by 
these  witnesses."  We  have  quoted  this  so 
that  sufficient  reason  may  appear  for  our 
limiting  our  present  Inquiry  la  the  manner 
above  Indicated.  We  now  give  so  much  of 
the  testimony  of  each  of  these  witnesses  as 
bears  directly  upon  the  point  at  Issue. 

Mrs.  Bllck,  accompanied  by  her  husband, 
came  from  her  home  In  Baltimore  to  attend 
the  funeral  of  her  sister,  the  testatrix  in 
Pittsburgh.  She  and  her  husband,  with  her 
brother  Horace,  accompanied  the  defendant 
to  the  funeral,  occupying  the  same  carriage. 
This  is  Mrs.  Buck's  testimony  in  chief  as  to 
the  conversation  that  there  occurred.  "Well, 
we  were  coming  I  believe  out  of  the  cemetery 
gate  when  the  conversation  came  up,  and 
he,  defendant,  spoke  of  the  will  being  made 
and  the  money  being  left  to  him,  and  the 
next  reference  was,  he  followed  that  right 
up  by  saying  It  would  be  all  right,  it  was  a 
sacred  trust  that  Mariana  had  Imposed  upon 
him,  and  It  was  a  beautiful  trust,  that  she 
had  trusted  him,  and  that  he  meant  by  Al- 
mighty God  to  carry  It  out,  and  he  would 
see  we  children  got  the  money  at  his  death, 
and  he  said  this  two  or  three  times  in  dif- 
ferent ways,  but  all  meaning  the  same  thing." 
Speaking  of  a  later  conversation  that  occur- 
red during  the  evening  of  the  same  day  at 
the  hotel  where  they  were  stopping,  she  says 
defendant  put  his  arms  about  her,  and  said, 
"Now,  Adelaide,  Mariana  trusted  me  and 
you  can  trust  me,  and  I  will  see  not  a  penny 
of  this  money  goes  to  my  brothers.  It  will 
go  to  you  and  your  brother  Horace,  and  yon 
can  depend  on  .it,  and  I  will  carry  it  out." 
On  cross-examination,  referring  to  this  later 
conversation,  she  says:  "Mr.  Cockins  said 
to  me  that  I  need  have  no  worry  over  the 
estate,  that  It  was  left  to  him  apparently  In 
the  will  absolutely,  but  upon  his  promise  to 
my  sister  that  at  his  death  it  would  go  to 
us.  It  was  not  only  a  promise  he  made  to 
my  sister,  but  It  was  a  sacred — a  sacred  con- 
tract he  had  made  before  God  Almighty. 
He  meant  to  carry  It  out,  and  he  would  see 
In  the  end  that  the  money  would  be  ours." 

Horace  3.  Miller's  testimony  as  to  the  con- 
versation when  returning  from  the  funeral 
was  as  follows:  "As  we  were  returning 
from  the  Interment,  and  I  believe  just  as  we 
were  coming  out  of  the  cemetery  gateway, 
Mr.  Cockins  suddenly  mentioned  the  fact 
that  bis  wife  bad  left  a  wlU  and  bad  left 
all  the  property  to  him,  but  he  said:  'I  ex- 
pect to  do  what  la  right.  This  Is  a  sacred 
trust'  And  then  he  Immediately  followed 
that  np  by  saying:    'It  was  beautiful  how 


my  wife  trusted  me,  and  I  will  carry  this 
out  I  will  carry  out  her  intentions.'  He 
added  some  words  to  the  eflTect  that  It  was 
his  duty  so  to  do,  and  be  would  see  that  they 
were  carried  out  to  the  letter.  My  sister 
Adelaide  made  some  sort  of  remark,  'Oh,  Mr. 
Cockins,  we  don't  want  to  hear  about  these 
things  just  now,'  something  like  that  but  he 
went  on  and  told  us  about  how  his  wife 
trusted  him."  Further  on  he  says:  "Well, 
he  said  that  this  property  had  been  left  to 
him  absolutely  apparently,  but  that  it  was 
left  for  blm  so  that  he  might  pass  It  to  us 
at  his  death,  that  this  would  be  better— I 
think  he  used  the  words  that  we  would  some 
day  feel  the  advantage  of  this  provision 
made  in  this  way." 

The  conversation  testified  to  by  Samuel 
J.  Harman  occurred  In  Baltimore  on  the  oc- 
casion of  the  probate  of  the  wUl.  Horace  3. 
Miller  had  accompanied  the  others  from 
Pittsburgh  to  Baltimore  with  a  view  to  in- 
quiring further  as  to  the  will.  After  reading 
the  will,  Horace  proposed  to  go  and  consult 
counsel.  This  Mr.  Harman  conuuunicated  to 
the  defendant,  whom  he  found  In  his  office 
on  his  return,  "and  it  was  then,"  Mr.  Har- 
man testifies,  that  Mr.  Cockins  made  the  re- 
mark "that  it  was  very  foolish  for  Horace 
to  employ  counsel,  or  to  give  hlni  any  trou- 
ble in  this  matter,  that  he  held  Mariana's 
estate — ^meaning  his  wife's — In  trust,  a  sa- 
cred trust,  for  Adelaide  and  Horace.  Ad- 
elaide being  Mrs.  Bllck,  and  Horace  Miller, 
that  he  Intended  to  give  it  to  them,  but,  if 
Horace  gave  any  trouble,  he  was  going  to 
give  Mrs.  Bllck  her  share,  but  Horace's 
share  be  would  give  to  charity.  He  didn't 
Intend  his  brothers  should  have  any  part 
of  It,  that  they  bad  enough,  but  that  his 
share  if  be  gave  any  trouble  wonld  be  given 
to  charity." 

The  testimony  of  these  witnesses  having 
been  fully  accepted  by  the  chancellor  as  true, 
it  is  unnecessary  to  indicate  here  how  amply 
It  was  supported  by  the  general  facts  of  the 
case,  especially  by  the  circumstance  that  the 
same  night  that  the  conversation  occurred 
in  Pittsburgh  defendant  in  the  presence  of 
Mrs.  Bllck  and  her  husband  executed  what 
purported  to  be  a  last  will,  written  by  Mr. 
Bllck  at  defendant's  request,  giving  the  en- 
tire estate  left  him  by  his  wife  to  Mrs.  BU<dc 
and  Horace  J.  Miller  absolutely.  Here  we 
have  two  of  the  only  three  accredited  wit- 
nesses in  the  case  testifying  to  explicit  ad- 
missions by  the  defendant,  one  that  the  will 
was  executed  giving  to  defendant  absolutely 
the  entire  estate  on  the  strength  of  the  prom- 
ise made  by  him  to  his  wife  that  he  wonld 
see  that  the  estate  would  at  his  death  go  to 
her  brother  and  sister,  and  the  other  that 
the  absoluteness  of  the  gift  to  blm  was  only 
apparent  that  it  was  only  so  written  that 
be  might  pass  It  to  appellants  at  his  death, 
and  this  supplemented  by  the  testimony  of 
Mr.  Harman  strongly  corroborative  in  that 
the  defendant  there  not  only  admitted   a 
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tmat,  but  ipeaks  of  tbe  diaree  of  Mrs.  Bll(& 
and  Horace  In  tbe  estate.  Notwithstanding 
this  accredited  testimony  we  baye  this  sup- 
plemental finding  by  tbe  cbanoellor:  "Nlntb. 
The  defendant  did  not  constrain  or  compel 
bis  wife  to  execnte  the  will  In  qnestlon  leav- 
ing her  property  to  him  npon  his  Terbal  as- 
snnmce  that  he  would  hold  It  only  for  life 
and  see  to  It  at  his  death  that  It  should  go 
to  the  plalntUts;  nor  did  his  wife  at  or  be- 
fore the  time  of  making  her  will  require 
the  defendant  to  make  ths  promise  alleged, 
nor  did  be  obtain  or  procure  tbe  will  to  be 
made  by  ma  king  any  such  promise." 

We  remark  here  that  it  is  not  a  qnestlon 
as  to  defoidant's  active  Interference  In  con- 
nection with  tbe  making  of  the  will,  whether 
he  compelled  or  constrained  his  wife  to  make 
the  will  as  written,  or  whether  the  wife 
required  tbe  defendant  to  make  the  promise 
alleged;  for,  while  such  matters  were  al- 
leged against  defendant  In  the  bill,  the  en- 
tire evidence  was  directed  to  the  one  point, 
which  was  also  averred  in  the  bUl,  that  the 
will  bad  been  made  on  the  strength  of  de- 
fendant's alleged  promise.  The  sole  ques- 
tion Is,  tberefore.  Did  tbe  defendant  prom- 
ise his  wife  that,  if  she  gave  him  by  her 
wlU  an  absolute  estate  in  her  property,  he 
would  claim  only  a  life  estate  therein  and 
see  that  her  brother  and  sister'  upon  his 
death  succeeded  to  the  estate?  This  Is  Just 
what  he  did  according  to  the  testimony  of 
these  witnesses,  with  no  one  contradicting 
except  tbe  defendant  whose  denials  are  re- 
jected by  tbe  chancellor.  It  Is  difficult  to 
see  bow  tbe  evidence,  particularly  that  given 
by  Mrs.  Blick,  could  have  been  more  direct 
and  positive  to  tbe  point  that  tbe  will  was 
made  on  the  promise  alleged.  The  other  tes- 
timony was  strictly  corroborative  and  In  no 
partlcnlar  conflicting. 

In  the  leading  case  cf  Hoge  v.  Hbge,  1 
Watts,  163,  26  Am.  Dec.  52,  a  trust  male- 
ficio  was  declared  entirely  upon  proof  of 
admissions  by  the  devisee  not  a  particle 
stronger,  more  direct  or  explicit  than  those 
we  have  here.  Defendant  told  Mrs.  Blick 
that  "the  will  left  tbe  estate  to  him  abso- 
lutely, but  upon  his  promise  that  at  bis  death 
it  waa  to  go  to  us."  He  told  Horace,  "tbe 
property  had  been  left  to,  htm  absolut^y  ai>- 
paroitly,  but  that  it  was  left  to  him  so  that 
he  might  pass  It  to  us  at  bis  death."  These 
conversations  occurred  in  Pittsburgh  before 
any  one  saw  the  will  or  bad  any  knowledge 
of  Its  contents  except  tbe  defendant,  who  had 
the  will  In  his  safety  box  In  the  Fidelity  Safe 
Dqtoslt  Company  In  Baltimore,  where  it  bad 
Iain  for  three  years.  He  told  Mr.  Harman  that 
"^e  held  the  estate  in  trust,  a  sacred  trust 
for  Adelaide  and  Horace,"  and  spoke  of  their 
shares.  Tbe  circumstances  in  connection 
with  theae  admissions  are  in  our  Judgment 
tbe  full  equivalent  of  another  witness,  the 
dailal  by  the  defendant,  not  general  as  stat- 
ed by  Oie  chancellor,  bat  speclflc  and  un- 


qualified as  to  each  admission.  Is  eagerness 
the  night  his  admissions  were  made  in  Pitts- 
burgh to  execute  bis  trust  by  making  a  will 
there,  in  presence  of  Mrs.  Blick  and  her  hus- 
band, giving  the  estate  at  his  death  to  the 
brother  and  sister,  because  as  he  said  he 
could  not  sleep  until  he  had  done  so,  his  as- 
surance to  Horace  in  Baltimore  that  be  had 
by  this  will — afterwards  destroyed — secured 
to  blm  and  his  sister  the  estate.  In  a  simi- 
lar case  (Jones  v.  McKee,  3  Pa.  496,  45  Am. 
Dec.  661)  Mr.  Justice  Burnslde  finds  ouca- 
sion  to  say  that  "the  circumstances  attend- 
ing the  case  often  afford  the  most  violent 
presumption  of  Its  object  and  truth."  Aa 
much  may  be  said  in  this  connection. 
Whether  we  regard  this  finding  by  the  chan- 
cellor as  a  finding  of  fact  or  conclusion  of 
law,  we  feel,  in  view  of  what  we  have  said, 
and  in  view  of  another  finding  to  which  we 
shall  refer,  that  It  is  without  support  in  so 
far  as  it  finds  that  tbe  defendant  did  not  ob- 
tain or  procure  the  will  to  be  written  by 
making  the  alleged  promise. 

Our  attention  is  directed  to  the  seventh 
original  finding  which  is  as  follows:  "We 
have  thus  stated  the  substance  of  tbe  testi- 
mony for  the  reason  that  the  nature  and 
character  of  the  evidence  in  a  case  of  this 
kind  appears  to  be  a  substantive  fact  We 
are  somewhat  at  a  loss  to  determine  from 
the  evidence  thus  given  precisely  what  did 
happen  as  to  declarations  and  writing  relied 
upon  by  the  plaintiff.  We  have  no  diflScnlty, 
however,  in  finding  as  a  fact,  and  we  do 
find,  that  Mr.  Cocklns,  when  be  told  tbe 
plaintiffs  of  hla  vrife  making  a  will  of  all 
her  property  in  his  favor,  said  to  them  sub- 
stantially that  big  wife  bad  reposed  great 
confidence  in  blm,  that  she  had  expressed 
to  him  the  wish  that  her  next  of  kin  got  the 
property  after  bis  death,  and  that  be  told 
her  that  he  would  see  to  it  that  they  got  it, 
but  he  did  not  say  or  mean  to  say  that  the 
will  waa  made  by  her  upon  any  promise  or 
condition,  but  merely  that  after  the  will  was 
made  and  she  had  told  him  of  It  the  request 
and  promise  had  I)een  made  as  stated."  This 
undlng  contains  the  obscurity  which  we  had 
hoped  would  be  removed  by  ttie  supplemental 
findings.  Instead,  It  is  rather  increased. 
The  obscurity  is  not  in  tbe  finding— that  is 
too  explicit  and  direct  to  be  misunderstood — 
but  in  the  considerations  which  led  to  its 
adoption.  In  his  discussion  the  chancellor 
made  no  attempt  to  vindicate  the  finding, 
and  our  examination  of  the  evidence  dis- 
closes nothing  upon  which  it  could  rest  It 
was  with  a  view  of  becoming  better  informed 
as  to  the  mind  of  the  chancellor  with  respect 
to  it  that  we  directed  a  retam  of  the  record. 
The  only  result  is  the  additional  finding,  No. 
9,  which  we  have  just  discussed,  and  which 
throws  no  light  on  tbe  earlier  finding.  The 
latter  was  direct  and  explicit  in  finding  (1) 
that  the  defendant  did  make  admission  that 
his  wife  had  expressed  to  him  the  wish  that 
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he  would  see  that  her  next  of  kin  got  the 
property  after  hla  death;  (2)  then  he  told  her 
that  he  would  see  to  It  that  they  got  It ;  and 
(3)  that  the  request  and  promise  were  not 
made  before,  bat  after  the  will  had  been 
executed.  We  have  nothing  to  do  with  what 
the  defendant  meant  to  say.  He  does  not 
pretend  that  his  language  was  misunder- 
stood, but  denies  unequivocally  that  he  ever 
admitted  that  he  had  ever  made  any  prom- 
ise whatever.  That  be  did  say  exactly  what 
the  chancellor  finds  he  did  not  say  .or  mean 
to  say  iB  the  testimony  of  Mrs.  Blick,  a  wit- 
ness accredited  by  the  chancellor,  and  the 
testimony  of  Horace  J.  Miller  almost  as  di- 
rect The  finding  Is  that  the  wife  had  ex- 
pressed to  the  defendant  "the  wish  that  he 
would  see  that  her  next  of  Un  got  the  prop- 
erty after  his  death,  and  that  be  had  told 
her  that  he  would  see  to  It  that  they  got  it." 
Had  It  been  found  that  this  admission  re- 
lated to  a  time  antecedent  to  the  execution 
of  the  wUl,  can  it  be  questioned  that,  if  be- 
lieved, It  would  have  been  entirely  suflJdent 
to  establish  the  trust?  But  the  finding  is 
that  the  request  and  promise  was  made  aft- 
er the  will  had  been  executed.  Upon  what 
testimony  could  this  rest?  We  examined  the 
evidence  when  the  case  was  here  before,  and 
we  have  again  examined  it  with  greatest  care 
without  finding  anywhere  any  suggestion 
that  request  and  promise  followed  the  mak- 
ing of  the  will.  The  defendant  does  not  say 
that  they  did,  but  denies  that  they  were 
made  at  any  time.  And  it  Is  absolutely 
Impossible  to  derive  the  conclusion  of  the 
chancellor  from  the  testimony  of  the  oppos- 
ing witnesses  each  of  whom  testified  to  ad- 
missions of  facts  which  necessarily  must 
have  preceded  the  actual  execution  of  the 
will.  It  might  well  be  argued,  in  view  of 
some  of  our  decisions,  notably  Hoffner's  E]st 
Anderson's  Appeal,  161  Pa.  331,  29  Atl.  33, 
that  it  is  immaterial  whether  the  property 
has  been  obtained  by  promise  made  before 
or  after  the  execution  of  the  will.  The 
chancellor  took  a  different  view.  We  decide 
nothing  with  respect  to  the  question  here 
suggested,  since  we  find  nothing  in  the  case 
to  support  the  conclusion  reached  by  the 
chancellor  in  regard  to  this  feature  of  it 
While  some  of  the  admissions  testified  to 
would  perhaps  not  be  inconsistent  with  the 
view  that  the  reference  was  to  request  and 
promise  subsequent  to  the  execution  of  the 
will,  yet  all  are  equally  consistent  with  the 
Tiew  that  they  preceded  the  execution  of 
the  will,  and  the  testimony  of  Mrs.  Bllck  as 
to  what  defendant  said  Is  too  explicit  and  di- 
rect to  receive  any  other  interpretation  than 
that  which  Its  language  clearly  expresses. 
If  it  be  that  she  is  the  only  witness  who  tes- 


tified to  an  admlssioo  coT«rlng  In  explicit 
terms  every  requirement  of  the  law  as  to 
the  time  when  the  promise  was  made,  what 
matters  it  if  her  testimony  be  true? 

[S]  This  is  not  a  case  of  attempting  to  re- 
form a  written  Instrument  on  the  unsupport- 
ed testimony  of  a  single  witness.  The  will 
operates  as  written,  and  all  dispute  as  to  it 
Is  closed.  What  plaintiffs  here  attempted 
was  to  prove  fraud  on  the  part  of  the  de- 
fendant, and  for  this  one  witness  is  sufficient 
if  believed. 

The  point  in  the  case  Ui  not  the  number  of 
the  witnesses  who  testify  to  the  defendant's 
admission,  nor  their  credibility,  for  that  Is 
established,  but  whether  defendant  did  ad- 
mit that  he  had  promised  his  wife  that,  if 
by  her  will  she  gave  him  her  estate  absolute- 
ly, he  would  hold  It  for  life,  and  see  that  at 
his  death  it  passed  to  her  next  of  kin.  We 
have  sufficiently  discussed  the  evidence  on 
this  subject  To  our  mind  the  affirmative 
of  this  proposition  was  so  clearly  established 
by  admittedly  credible  witnesses  that  noth- 
ing was  left  the  chancellor  but  to  decree  a 
trust  as  prayed  for.  The  material  findings 
are  Nos.  7  and  9,  and  these  have  been  assign- 
ed for  error.  They  need  rot  again  be  here 
recited.  For  the  reasons  stated  we  think 
clear  error  has  been  shown  In  each,  and  that 
upon  the  evidence  the  plaintiffs  In  the  bill 
were  entitled  to  the  relief  prayed  for. 

We  accordingly  reverse  the  decree  dismiss- 
ing the  bill,  and  direct  that  the  bill  be  re- 
Instated,  the  case  to  be  proceeded  with  to 
final  decree  in  accordance  with  the  views 
here  expressed.  The  costs  on  the  appeal  to 
be  paid  by  the  appellee. 

MOSCHZISKER,  3.  (dissenting).  I  would 
affirm  upon  the  findings  of  the  court  below 
to  the  effect  that  the  promise  was  not  con- 
temporaneous with,  or  did  not  precede  or 
procure  the  jnaking  of  the  will.  The  burden 
was  upon  the  appellants  to  establish  these 
facts  to  the  satisfaction  of  the  chancellor, 
as  an  essential  part  of  their  case.  McClosk- 
ey  V.  McCHoskey,  205  Pa.  491,  65  AtL  180. 
This  they  failed  to  do.  None  of  the  declara- 
tions of  the  defendant  suggests  that  the 
promise  induced  the  will;  in  fact,  only  one 
at  all  Indicates  a  promise,  and  that  gives  no 
particulars  as  to  the  making  of  the  alleged 
bargain  concerning  the  final  disposition  of 
the  estate.  It  seems  to  me  that  It  would 
be  a  most  dangerous  pi-ecedent  to  permit  a 
solemn  testament  to  be  set  aside  upon  such 
incoherent  emotional  declarations  as  are 
testified  to  in  this  case.  To  my  mind  the  law 
as  laid  down  In  McCloskey  v.  McCloskey,  su- 
pra, governs  here,  and  thereunder  no  error 
was  committed  In  dismissing  the  bill. 
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Appeal  of  VINCBNT. 

(Snprem*  Court  of  PennarlTaiiia.    Jan.  2, 
1812.) 

L  Bius  AiTD  Notes  (I  866*)— Bora  Fids 
HOLDEBS— Statdtobt  Provibions. 
Where  a  bank  discounts  a  note  b7  a  wifa 
to  ber  hnsband'g  order,  wbicb  is  indorsed  by 
bim.  the  bank  having  knowledge  that  she  is  a 
surety,  and  on  the  lunacy  of  the  husband  the 
bank  takes  from  the  wife  a  new  note  made  by 
her,  indorsed  by  her  sister,  and  after  several 
renewals  thereof  the  sister  dies,  her  adminis- 
trator  cannot  resist  payment  on  the  ground 
of  the  invalidity  of  the  original  note  as  against 
the  wife,  under  Act  May  16,  1901  (P.  L.  202) 
f  57,  providing  that  a  holder  in  due  course 
holds  the  instrument  free  from  any  defect  of 
title  of  prior  parties,  and  from  defenses  avail- 
able to  private  parties  among  themselves,  and 
Kction  66,  providing  that  every  UDgnalified 
udonement  shall  be  held  to  warrant  that  the 
instrument  is  genuine;  that  the  indorser  has 
good  title;  and  that  all  prior  parties  had  ca- 
pacity to  contract. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.   Dig.   H  045,  946;    Dec.  Dig.   | 

2.  NoTAnoK  (I  8*)— SuBsnTcmoii  of  Pas- 
ties—Conbidebation. 
Where,  by  way  of  novation,  a  new  party  is 
nbstituted  for  a  former  debtor,  the  new  par- 
ty's note  is  supported  by  a  sufficient  consider- 
itioQ  as  for  his  own  debt. 

[Kd.  Note.— For  other  cases,  see  Novation, 
Cent  Dig.  |  8;  Dec  Dig.  |  8.*] 

8.  Bills  and  Nom  (|  340*)— Indobseuent 

— Natubi  of  Conteact. 
The  indorsement  of  a  note  Implies  a  guar- 
anty by  the  Indorser  that  the  makers  were 
competent  to  contract  in  the  character  in 
vbich,  by  the  terms  of  the  paper,  they  pur- 
ported to  contract;  and  knowledge  by  one  who 
became  a  holder  before  maturity,  for  a  valuable 
consideration,  that  the  makers  were  married 
vomen  does  not  deprive  him  of  the  right  to 
rely  apon  the  implied  guaranty. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |f  82&-828,  842-848;  Dec. 
Dig.  340.*] 

Appeal  from  Orphans'  Court,  AOegbeny 
County. 

Exceptions  to  adjudication  in  the  estate  of 
Parthenla  Yonng,  deceased.  From  a  decree 
dismissing  the  exceptions,  Mary  Emma  Vin- 
cent, administratrix,  appeals.     Affirmed. 

Argued  before  BROWN,  MESTREZAT, 
ELKIN,  STEWART,  and  MOSCHZISKER, 
W. 

George  H.  Bankln,  for  appellant  W.  T. 
Tredway,  for  appellee. 

STEWART,  X  [1]  The  note  which  gives 
rbe  to  this  controversy  was  the  last  of  series 
of  renewals,  all  of  like  tenor,  with  the  same 
naker  and  indorser  on  each.  The  maker  was 
1  niarried  woman;  the  indorser,  a  single 
woman,  who  bas  since  died.  It  Is  against 
U>e  estate  of  the  latter,  now  in  process  of 
distribution,  that  demand  is  made  for  pay- 
ment of  the  note.  The  transaction  had  its 
origin  back  in  October,  1903,  when  the  East 
End  Savings  &  Trust  Company,  appellee,  dis 


counted  a  note  drawn  bjr  Emma  Vincent,  pay- 
able to  the  order  of  Reed  M.  Vincent,  and 
by  the  latter  Indorsed,  for  $2,000,  with  full 
knowledge  of  the  fact  that  maker  and  indors- 
er of  the  note  were  husband  and  wife;  and 
that,  while  the  wife  appeared  as  maker  of 
the  note,  she  was  in  point  of  fact  surety. 
The  proceeds  of  the  note  were  passed  to  the 
credit  of  the  husband  on  the  books  of  the 
bank.  This  note  was  renewed  from  time  to 
time;  the  last  renewal  on  which  the  husband 
appeared  bearing  date  16tb  January,  1907. 
Before  maturity  of  this  last  renewal,  Reed 
M.  Vincent -was  adjudged  a  lunatic.  Upon 
its  maturity,  the  bank  required  of  Mrs.  Vin- 
cent that  she  either  deposit  collateral,  or 
furnish  a  satisfactory  Indorser.  To  meet  this 
demand,  she  gave  a  new  note,  in  which  she 
was  maker  and  her  sister,  Parthenia  Young, 
indorser.  This  note.  So  Indorsed,  was  regu- 
larly renewed;  the  last  renewal  bearing  date 
11th  January,  1909.  Before  its  maturity, 
Parthenia  Young  died.  The  note  having 
been  protested,  it  is  now  presented  for  pay- 
ment out  of  the  latter's  estate.  That  the 
bank  is  a  holder  in  due  course,  for  value, 
cannot  be  disputed.  When  it  accepted  the 
first  note  drawn  by  Mrs.  Vincent  with  Par- 
thenia Yonng  as  indorser,  it  surrendered  the 
obligation  on  which  Reed  M.  Vincent  was 
bound,  thereby  parting  with  a  security  it 
had;  and  by  accepting  the  new  note  it  ex- 
tended the  time  of  payment  for  Mrs.  Vincent 
[2]  It  is  well  settled  that  when  a  new  debt- 
or Is  substituted  by  way  of  novation  for  the 
original  debtor,  there  is  a  sufficient  considera- 
tion for  the  new  debtor's  note  as  for  his  own 
debt  7  Cya  702.  The  fact  tbat  originally 
the  debt  was  that  of  the  husband  of  Mrs.  Vin- 
cent, and  not  enforceable  at  law  against  her, 
puts  no  different  aspect  on  the  case.  A  mor- 
al obligation  rested  on  Mrs.  Vincent  to  pay 
the  debt,  as  she  had  contracted  to  da  Her 
legal  exemption  from  liability  was  a  person- 
al privilege  of  which  she  might  or  might  not 
choose  to  avail  herself.  Leonard  v.  Duffln, 
9i  Pa.  218;  Rathfon  v.  Locher,  215  Pa.  571, 
64  Atl.  790.  It  follows  that  when  the  first 
note  was  given  with  Parthenia  Young  as  in- 
dorser a  consideration  moved  directly  to 
Mrs.  Vincent  in  the  extension  allowed  her 
to  redeem  her  moral  obligation.  The  bank 
then  being  the  holder  in  due  course,  for 
value,  is  entitled  to  the  protection  which  our 
act  of  May  16,  1901  (P.  L.  194),  relating  to 
negotiable  instruments,  gives.  By  the  fifty- 
seventh  section  of  that  act,  it  is  provided 
that  "a  holder  in  due  course  holds  the  in" 
strument  free  from  any  defect  of  title  of 
prior  parties,  and  free  from  defense  avail- 
able to  private  parties  among  themselves, 
and  may  enforce  payment  of  the  instrument 
for  the  full  amount  against  all  parties  liable 
thereon."  And  by  the  sixty-sixth  section  it 
is  provided  that  every  unqualified  indorse- 
ment shall  be  held  to  warrant  (1)  that  the 
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Instrnment  la  genuine  and  In  all  respects 
what  it  purports  to  be;  (2)  tliat  the  indorser 
has  a  good  title  to  It;  and  (3)  that  all  prior 
parties  had  capacity  to  contract  The  effect 
of  the  statute  Is  to  shut  off  all  such  defense 
as  is  here  set  up.  In  so  deciding,  we  iCre  In 
accord  with  the  decisions  in  other  states 
where  like  statutory  provision  governs. 

[3]  In  Erwln  v.  Downs,  15  N.  Y.  576,  It  is 
held  that  "the  indorsement  of  a  promissory 
note  implies  a  guaranty  by  the  indorser,  that 
the  makers  were  competent  to  contract  in 
the  cliaracter  In  which,  by  the  terms  of  the 
paper,  they  purported  to  contract;  and 
knowledge  by  one  who  became  the  holder  of 
such  a  note  before  maturity  and  for  a  valu- 
able consideration  that  the  makers  were  mar- 
ried women  does  not  deprive  him  of  the  right 
to  rely  upon  the  implied  guaranty  of  the  in- 
dorser that  the  makers  were  competent  to 
contract  as  parties,  nor  of  the  character  of  a 
bona  fide  holder."  In  Blnney  v.  Globe  Na- 
tional Bank,  150  Mass.  674.  28  N.  B.  380,  6 
li.  B.  ▲.  379,  it  is  held  that,  "while  a  prom- 
issory note  between  husband  and  wife  is  void 
between  the  original  parties,  an  indorser, 
when  sued  on  the  contract  between  Iiim  and 
his  indorsees,  is  not  at  liberty  to  deny  the 
validity  of  the  original  note,  or  the  capacity 
of  the  maker,  for  the  purpose  of  defeating 
his  or  her  liability."  The  views  expressed 
in  these  cases  as  to  the  purpose  and  effect  of 
the  statute  rest  upon  the  plain  language 
of  the  act  itself,  which  admits  of  no  other 
construction.  Their  application  to  the  case 
in  hand  is  too  obvious  to  call  for  discus- 
sion. 

The  order  and  decree  of  the  orphans'  court, 
awarding  payment  of  the  note  out  of  the 
estate  of  Parthenia  Young,  is  affirmed,  and 
the  appeal  1b  accordingly  dismissed. 


In  re  BARB  et  aL 

(Supreme    Court    of    Pennsylvania.      Jan.    2, 
1912.) 

TausTS  (8  282*)— Tbust  Funds— Intbekst. 
A  father  assigned  to  a  trustee  with  cer- 
tain other  property  notes  made  by  two  of  his 
sons,  with  directions  to  pay  the  net  income  of 
said  properties  to  the  grantor  and  his  wife 
and  the  surviror  during  their  lives,  and,  upon 
their  death,  after  charging  the  two  sons  who 
bad  made  the  notes  the  sums  due  from  them 
or  so  much  as  should  not  be  paid,  to  divide 
the  properties  held  In  trust  among  the  gran- 
tor's six  children.  Held,  that  the  notes  car- 
ried interest  until  the  death  of  the  surviving 
parent,  and,  on  final  distribution,  the  shares 
of  the  sons  who  had  made  the  notes  were 
chargeable  with  all  the  unpaid  interest 
thereon. 

[Ed.  Note.— For  other  cases,  see  Trusts, 
Cent.  Dig.  I  402;   Dec.  Dig.  |  282.*1 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Petition  of  Charles  W.  Smith  for  appoint- 
ment of  an  auditor  and  distribution  of  a 
trust  estate.    From  a  decree  awarding  dis- 


tribution, Ella  F.  Barr  and  others  appeal 
Beversed. 

Argued  before  BBOWN,  MESTREZAT, 
POTTBB,  BLKIN,  STEWABT,  and  MOSCH- 
ZISKEB,  JJ. 

M.  W.  Acheson,  Jr.,  for  appellants.  John 
D.  Meyer,  for  appellees. 

BBOWN,  J.     On  September  6,  1893,  Jo- 
seph Smith,  Jr.,  assigned  to  Hugh  D.  Smith, 
in  trust,  certain  personal  property  included 
in  which  were  the  following  items:    A  note 
of  Smith,  Bartlett  &  Co.,  dated  November  3, 
1892,   for   $13,000,    payable   one   day   after 
date  to  the  order  of  Joseph  Smith,  Jr.,  with 
interest  at  8   per  cent  per  aimum,  upon 
which  there   was  paid  about   the   sum  of 
$5,974.28;   two  notes  of  Charles   W.   Smith 
to  the  order  of  Jos^h  Smith,  Jr.,  payable 
one  day  after  date,  one  for  $400,  bearing  date 
March  4,  1886,  and  the  other  for  $90,  dated 
August  2,  1885;  a  note  of  Alex.  B.  Smith, 
dated  January  6,  1893,  payable  to  the  order 
of  Joseph  Smith,  Jr.,  on  demand,  for  $3,150; 
sundry  small  notes  and  accounts  due  by  Ale^L 
B.   Smith  to  Joseph  Smith,  Jr.,  amounting 
to  about  $350.    Charles  W.  Smith  and  Alex. 
B.  Smith  were  sons  of  Joseph   Smith,  Jr., 
and  the   former   was  the  only   responsible 
member  of  the  firm  of  Smith,  Bartlett  &  Co. 
After  a  direction  to  the  trustee  to  sell  any 
of  the  securities  or  obligations  for  the  pur- 
pose of  discharging  certain -specified  indebt- 
edness of  Joseph  Smith,  Jr.,  there  are  the 
following  provisions:     "After  the  payment 
of   said   debts,   said   trustee   shall   pay   to 
Joseph  Smith,  Jr.,  or  to  Elizabeth  S.  Smith, 
his  wife,  as  he,  in  his  discretion,  shall  deem 
best  the  net  income  of  said  properties  dur- 
ing the  natural   lives  of  said  Joseph  and 
Elizabeth    Smith;   and   upon   the  death   of 
either,  the  income  shall  be  paid  to  the  sur- 
vivor during  his  or  her  natural  lif&    Upon 
the  death  of  both,  said  Joseph  Smith,  Jr., 
and  Elizabeth  S.  Smith,  said  trustee,  after 
charging  to  Charles  W.  Smith  and  Alex.  B. 
Smith,  as  in  the  case  of  advancements,  the 
sums  due  from  them  specified  above,  or  so 
much  thereof  as  shall  not  have  been  paid, 
shall  divide  the  properties  held  by  him  in 
trust  into  six  equal  parts."    There  then  fol- 
low the  names  of  the  parties  who  at%  to  re- 
ceive   these    distributive    shares.      Joseph 
Smith,  Jr.,  died  July  8,  1902,  and  Elizabeth, 
his  wife,  on  January  12,  1907.    An  auditor 
was  appointed  in  the  court  belo'^  to  dis- 
tribute the  assets  remaining  in  the  Iiands 
of  the  present  trustee,  the  Union  Trust  Com- 
pany of  Pittsburgh,  which  succeeded  to  the 
trust  upon  the  death  of  Hugh  D.  Smith  on 
April  3,  1906,  and  from  the  decree  of  dis- 
tribution which  relieved  the  sons,  Ctiarles 
W.  and  Alex.  B.  Smith,  from  paying  any  In- 
terest  on    their    obligations    prior   to    the 
death  of  their  mother,  these  appeals  were 
taken. 
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Tbe  numlfeat  purpose  of  Joseph  Smltb, 
}t^  in  ezecatlng  the  deed  of  trust,  was 
tlie  piesemitloii  of  his  estate  and  the  crea- 
tion of  Income  for  himself  and  wife  durlns 
life.  The  only  Income  that  conld  have  been 
derired  from  the  promissory  notes  of  the 
two  80IU  above  enumerated  was  interest 
upon  them.  They  were  part  of  what  their 
fktlier  In  his  deed  of  trust  called  "property," 
tnd  his  directions  were  that  "the  net  In- 
come of  said  properties"  should  be  paid  to 
him  and  his  wife  during  their  Joint  lives 
and  to  the  survivor  upon  the  death  of  the 
other.  The  obligattons  of  the  sons  were 
thos  expressly  charged  with  the  creation  of 
income  when  they  passed  to  tbe  trustee, 
and  income  from  them  could  be  nothing  but 
interest  upon  them.  As  still  further  Illus- 
trating the  intention  of  the  father  that  the 
ions  Bhoold  pay  interest  to  the  trustee  upon 
their  obligations  Is  the  provision  that,  upon 
the  final  distribution  of  the  estate,  there 
ihoold  be  charged  against  the  sons  so  much 
upon  their  spedfled  obligations  as  should 
not  have  beoi  paid.  If  the  father  did  not 
intend  that  these  obligations  should  bear  In- 
terest for  the  purjMse  of  furnishing  Income 
to  biffl  and  his  wife,  he  certainly  would  not 
have  contemplated  that  the  sons  would  pay 
anjrthing  on  them;  for,  upon  whatever  they 
migbt  so  pay,  they  would  lose  Interest  dur- 
ing tbe  continuance  of  tbe  trust  If  the  In- 
tention of  Joseph  Smith,  Jr.,  as  gathered 
from  the  entire  declaration  of  trust,  and  not 
bom  a  particular  phrase  in  it,  without 
reference  to  the  context.  Is  clear  that  his 
■ona  shall  pay  interest,  they  must  be  charged 
with  the  same  on  the  distribution  of  the 
atsets  In  the  hands  of  the  trustee^  for  they 
are  mere  volunteers  and  must  take  the 
bomity  of  their  father  upon  the  terms  in 
which  he  bestowed  it  EUchelberger's  Estate, 
135  Pa.  leo,  19  Atl.  1006,  1014. 

To  avoid  the  payment  of  the  interest  which 
the  father  clearly  Intended  his  sons  should 
I»7>  they  point  to  the  clause  in  the  declara- 
tion of  trust  which  provides  ttiat,  upon  the 
death  of  himself  and  wife,  the  trustee  shall 
i^rge  the  sons,  as  in  the  case  of  advance- 
■iKnts,  with  the  sums  due  by  them  upon 
tlielr  obligations.  It  is  to  be  noted  in  pass- 
lug  that  advancements  may  be  charged  with 
■itetest,  and  wUl  be  so  charged  if  the  In- 
tention of  tibe  testator  is  clearly  so  ez- 
Pwsaed.  Mlller'B  AppeaJ,  31  Pa.  337;  Por- 
ter's Appeal,  M  Pa.  332;  Famum's  Estate, 
"6  Pa.  366,  85  AtL  232.  But  upon  this  we 
iieed  not  dwell  in  the  case  before  us,  for 
lie  ftther  did  not  declare  that  what  he 
liad  lent  to  his  sons  should  be  deemed  and 
^ted  aa  advancements  by  Iiim  to  them. 


In  Porter's  Appeal,  supra,  rdied  upon  to 
sustain  the  view  of  the  court  below,  the 
words  of  the  testator  relating  to  the  notes 
of  liis  son  and  two  daughters  were,  they 
"are  deemed  by  me  as  advancements  to  the 
respective  drawers  thereof."  The  will  was 
artistically  drawn,  evincing  an  accurate 
knowledge  of  technical  terms,  and  It  was, 
therefore,  held  that  the  testator  was  con- 
clusively presumed  to  have  employed  the 
term  "advancements"  in  its  strict  legal 
sense  and  had  turned  tbe  notes  of  his  chil- 
dren in  unmistakable  phrase  into  gifts  to 
them,  to  be  valued  as  of  their  respective 
dates.  In  the  present  case  Joseph  Smith 
did  not  declare  that  he  deemed  the  amounts 
due  on  the  obligations  of  his  sons  as  ad- 
vancements to  them,  nor  did  he  direct  that 
they  should  be  so  treated  on  the  final  dis- 
tribution of  the  trust  estate.  As  already 
shown,  he  regarded  them  as  debts  from 
which  he  was  to  derive  income  for  himself 
and  wife.  Such  declaration  on  his  part 
would  not,  of  course,  have  made  the  obliga- 
tions debts  of  the  sons,  if  barred  by  the 
statute  of  limitations  or  they  were  Incol- 
lectible  for  any  other  reason;  but  in  creating 
the  trust  he  had  the  right  to  treat  them  as 
debts,  and  the  sons  claiming  under  that 
trust  must,  therefore,  regard  them  as  valid 
obligations.  All  that  the  father  provided 
in  the  clause  upon  which  the  sons  now  rely 
for  iminunlty  from  paying  interest  was  that 
upon  the  final  distribution  of  what  might 
remain  of  the  trust  estate  tbe  sons  should 
be  charged  "as  In  the  case  of  advancements" 
with  the  sums  due  from  them,  as  specified 
in  the  declaration  of  trust  This  means 
nothing  more  nor  less  than  that  what  they 
owed  upon  the  death  of  their  mother,  as 
specified  in  the  declaration  of  trust  prLu- 
dpal  and  unpaid  interest,  should  be  counted 
as  part  of  the  corpus  of  the  estate,  and  the 
amount  due  by  each  son  deducted  from  bis 
share.  On  the  obligations  of  Alexander, 
payable  on  demand,  interest  is  chargeable 
from  the  day  the  tether  declared  them  to 
be  part  of  the  property  from  which  Income 
was  to  be  derived,  and  tbe  son,  now  claim- 
ing a  distributive  share  under  the  declara- 
tion of  trust  must  take  it  cum  onera  If 
he  refuses  to  so  take  it  he  can  get  nothing, 
for  he  is  a  mere  volunteer.  He  must  take 
it  as  Ills  f&ther  gave  it  to  him  in  the  dec- 
laration of  trust  or  not  at  alL 

The  decree  of  the  court  below  is  reversed 
and  the  record  remitted,  that  distribution 
may  be  made  in  accordance  with  the  views 
herein  expressed,  the  costs  on  these  appeals 
to  be  paid  out  of  the  fund  in  the  liands  of 
the  trustee. 
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DUFF    T.    HEPPENSTALL    FOBGB    St 
KMIFB  CO. 

(Supreme    Court    of    PeiiiuylTania.     Jan.   2, 
1012.) 

1.  municifai.     cobpobatioica     (|     961*)  — 
Streets — Powkhs   of   City. 

Under.  Act  June  16,  1836  (P.  L.  749), 
providing  that  all  streets,  lanes,  and  alleys  in 
the  city  of  Pittsburgli,  if  not  less  than  20 
feet  wide,  vhich  have  been  laid  out,  appro- 
priated, and  opened  by  private  persons  for 
public  use  shall  be  public  highways  as  fully 
as  other  public  streets  in  the  city,  such 
streets,  etc.,  are  part  of  the  public  works  of 
the  city;  and  the  city  has  complete  jurisdic- 
tion over  them  for  all  purposes. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1432,  1434-1436; 
Dec.  Dig.  {  661.*] 

2.  Municipal     Cobpobatioits     (§    ees*)  — 
Streets— Obstbuctiows— Injunction. 

Where  It  appeared  in  an  equity  proceed- 
ing that  plaintiff  was  the  owner  of  lots  abut- 
ting on  streets  originally  dedicated  by  a  pri- 
vate owner  of  the  plan  of  lots,  which  lots 
were  subsequently  incorporated  in  the  city 
of  Pittsburgh,  and  portions  of  these  streets 
were  vacated  by  ordinances  duly  passed,  a 
bill  by  plaintiff  to  restrain  an  abutting  owner 
from  encroaching  on  the  bed  of  a  street  ao 
vacated  was  properly  dismissed. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,   Cent   Dig.   |  1441;    Dec.   Dig. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Bill  In  equity  by  Levi  Bird  Duff  against 
tbe  Heppenstall  Forge  &  Knife  Company. 
From  a  decree  dismissing  the  bill,  plalntlir 
appeals.    Affirmed. 

The  plaintiff  alleged  in  his  biU  that  he  Is 
the  owner  of  four  lots  In  the  plan  of  the  ex- 
ecutors of  tbe  will  of  Anna  H.  Irwin,  de- 
ceased, by  title  derived  from  said  executors ; 
that  at  the  time  said  plan  was  recorded  all 
of  the  streets  and  alleys  in  said  plan  were 
opened  for  use  to  the  lot  holders  and  to  the 
public,  and  the  lots  were  conveyed  to  pur- 
chasers by  numbers,  bounding  them  by  the 
streets  and  alleys  of  said  plan,  and  since 
that  time  the  lot  holders  and  the  public  have 
had  free  and  uninterrupted  use  of  said  street 
and  alleys  of  said  plan,  and  hold  their  lots 
subject  to  such  use;  that  the  defendant  is 
the  owner  of  lots  33  to  50,  Inclusive,  and  al- 
so lots  51  to  69,  Inclusive,  in  said  plan,  and 
holds  said  lots  subject  to  the  free  use  of  said 
streets;  that  the  defendant  has  encroached 
upon  Home  street  by  extending  its  buildings 
five  to  ten  feet  on  the  east  side  thereof  over 
tbe  building  line,  and  threatens  to  perma- 
nently obstruct  and  close  said  street  from 
Hatfield  to  Valley  streets,  and  it  has  occu- 
pied with  buildings  a  part  of  Valley  street, 
and  threatens  to  permanently  close  Valley 
street  from  Holly  alley  to  Forty-Seventh 
street ;  and  that  the  obstructions  to  and  clos- 
ing of  said  streets  will  greatly  injure  the 
plaintiff's  property.  The  plaintiff  prayed 
that  tbe  defendant  be  required  to  remove  the 


obstructions  from  said  Home  and  Valley 
streets;  and  that  it  be  enjoined  from  far- 
ther obstructing  and  closing  tbe  same. 

It  appeared  by  the  defendant's  answer  and 
upon  the  trial  that  the  city  of  Plttsbu^b, 
by  an  ordinance  enacted  June  24,  1907,  had 
ordained  that  Home  street  from  Hatfield 
street  to  Valley  street,  in  said  plan  of  tbe 
executors  of  Anna  H.  Irwin,  deceased,  be 
vacated;  also  that  said  city,  by  another  or- 
dinance approved  June  16, 1910,  enacted  that 
said  Home  street  from  Hatfield  street  to 
Valley  street  be  vacated,  upon  condition, 
however,  that  the  ordinance  should  not  be 
effective,  unless  the  owners  of  tbe  abutting 
property  should  pay  $3,000  into  tbe  city 
treasury  within  30  days  after  its  iKissage, 
which  sum  was  paid  into  the  city  treasury 
of  Pittsburgh  on  July  16,  1910.  Home  street 
and  Valley  street  were  each  50  feet  wide. 

Argued  before  FELL,  C.  J.,  and  BBOWN, 
MESTBEZAT,  POTTBB,  ELKIN,  STEW- 
ABT,  and  MOSCHZISEEB.  JJ. 

Leonard  K.  Ouiler,  Levi  Bird  Duff,  and 
L  B.  D.  Beese,  for  appeUant  W.  S.  Dalzell, 
for  appellee. 

ELKIN,  J.  [1,2]  The  learned  court  be- 
low has  given  this  case  such  full  and  intelli- 
gent consideration  that  but  little  need  be 
said  in  reviewing  It  Appellant  is  the  own- 
er of  certain  lots  abutting  on  streets  orig- 
inally dedicated  to  public  use  by  a  private 
owner  of  the  plan  of  lots.  Subsequent  to 
the  dedication,  the  plan  of  lots  was  incorpo- 
rated in  the  city  of  Pittsburgh,  and  tbe 
streets  thus  dedicated  became  part  of  the 
system  of  public  highways.  Portions  of  these 
streets,  after  they  were  taken  over  by  tbe 
city,  were  vacated  by  ordinances  duly  pass- 
ed. Appellant  contends  that  the  vacating 
ordinances  are  invalid,  because  tbe  streets  lu 
question  never  were  public  highways,  and 
the  city  therefore  had  no  power  to  vacate 
them.  The  learned  court  below  did  not 
agree  with  this  contention,  and  we  concur  in 
the  conclusion  of  the  lower  court  upon  this 
branch  of  the  case.  But,  assuming  that  the 
vacating  ordinances  are  valid,  appellant  fur- 
ther contends  that  the  vacation  of  portions 
of  the  streets  as  public  highways  cannot  af- 
fect his  right  as  an  abutting  owner  of  lots 
on  the  streets  originally  dedicated  to  have 
the  same  kept  open  for  the  use  and  benefit 
of  the  lot  owners.  U  is  not  necessary  in  the 
disposition  of  this  case  to  discuss  what  the 
general  rule  la  or  should  be  in  such  cases. 
In  the  case  at  bar,  we  liave  to  do  only  witti 
streets  in  the  city  of  Pittsburgh  and  the  de- 
clared statutory  policy  of  the  law  relating 
to  the  same.  The  act  of  June  16,  1886  (P.  L. 
749),  provides  as  follows:  "All  streets,  lanes 
and  alleys  within  the  city  of  Pittsburgh,  If 
not  less  than  twenty  feet  in  width,  which 
have  been  laid  out  appropriated  and  open- 
ed by  private  persons  for  public  use  or  for 
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the  nse  of  owners  of  lots  frontlog  there- 
on, or  which  aball  be,  being  of  not  less  than 
twenty  feet  In  width,  hereafter  laid  out,  ap- 
propriated and  opened  as  aforesaid,  shall  for 
erery  purpose  be  deemed,  taken  and  be  pub- 
lic highways,  as  folly  as  the  other  public 
streets  within  the  said  city." 

In  passing  upon  this  question,  the  learn- 
ed court  below  said:  "As  before  stated,  the 
act  of  1836  Is  explicit  that  streets,  in  plans 
of  private  persons,  which  are  of  a  certain 
width  and  have  been  opened,  shall  be  pub- 
lic highways.  This  is  not  simply  a  declara- 
tion that  such  streets  should  be  public  high- 
ways; the  statute  goes  much  further.  It 
enacts  that  such  streets  sliall  be  public  hlgh- 
wajs  'as  folly  as  other  public  streets  with- 
in the  said  city,'  and,  not  merely  for  some 
purposes,  but  for  every  purpose.'  "  What  is 
the  meaning  of  these  expressions?  They 
must  bare  been  added  for  some  reason. 
Their  use  was  not  necessary  to  effectuate 
the  pnrpose  of  making  such  streets  public 
highways.  That  liad  already  been  done  by 
appropriate  language.  To  our  mind,  the 
plain  intent  of  tliis  statute  was  to  abolish  all 
distinctions  between  streets  In  Pittsburgh, 
between  those  of  the  city  itself  and  those  In 
private  plans,  which  were  above  20  feet  In 
width,  and  were  opened  to  the  public  use. 
This  was  a  declaration  by  the  sovereign  that 
thereafter  the  opened  streets  of  a  private 
plan  were  to  be  part  of  the  public  works  of 
Pittsburgh,  as  much  so  as  If  the  city  Itself 
bad  located  and  opened  them  to  public  use. 
Sach  streets  were  therefore  public  highways, 
and  the  city  of  Pittsburgh  had  complete  ju- 
risdiction over  them  for  all  purposes  which 
the  Legislature  might  commit  to  it. 

We  think  the  learned  court  tielow  proper- 
ly interpreted  the  statute,  and  that  It  was 
the  intention  of  the  Legislature,  in  passing 
the  act  In  question,  to  abolish  distinctions 
OS  to  streets  in  the  city  of  Pittsburgh.  In 
other  words,  it  was  thus  declared  as  a  pol- 
icy of  the  law  that  streets  of  the  designated 
wldtb,  dedicated  to  public  use  by  a  private 
owner,  should  be  treated  upon  the  same 
basis  as  other  streets  opened,  improved,  and 
maintained  by  the  dty  itself.  This  means 
that  all  streets  In  said  city,  those  dedicated 
by  a  private  owner  as  well  as  those  opened 
by  ordinance,  are  subject  to  the  control  and 
npervlsl<m  of  dty  councils.  They  may  be 
widened,  Improved,  or  vacated  In  the  man- 
ner provided  by  law,  when  the  necessities  of 
the  dty  so  require.  All  subsequent  purchas- 
en  of  lots  Included  In  the  original  plan  took 
title  with  notice  of  this  declared  statutory 
policy  of  the  law  relating  to  the  public  high- 
ways of  the  dty  of  Pittsburgh  after  the  pas- 
sage of  the  act  of  1836.  The  Legislature, 
representing  the  sovereign  authority  of  the 
atate^  had  the  power  to  declare  what  streets 
(hall  be  deemed  irabllc  highways,  and  what 
control  and  supervision  shall  be  ezerdsed 
over  them.    It  exerdsed  the  power  by  pass- 1 


Ing  the  act  of  1886,  and  this  is  binding  upon 
the  public,  the  municipal  authorities,  and  the 
private  lot  owners.  We  agree  with  all  the 
conduslons  reached  by  the  learned  court  be- 
low, and  think  the  bill  was  properly  dis- 
missed. 
Decree  affirmed,  at  cost  Of  appellant 


HRNT  V.  SAUBB. 

(Supreme    Court    of    Pennsylvania.      Jan.    2, 
1912.) 

1.  MOBTGAOKS    (I  809*)— AOBEKICENT  TO  StTB- 

BENDKB  PossBssiON— Consideration. 

An  agreement  by  a  mortgagor  in  default 
to  surrender  possession  of  the  mortgaged 
property  and  convey  the  same  imder  release 
from  further  liability  is  void;  and  that  the 
mortgagor  went  to  expense  of  removing  his 
family  to  another  residence  is  not  a  sumcient 
consideration. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  »  864,  870,  889,  900,  902^906,  907- 
912 ;   Dec  Dig.  J  309.*] 

2.  CoirniACTs  (S  75*)— Considebatioh. 

A  promise  cannot  be  conditioned  on  a 
promise  to  do  a  thing  to  which  a  party  is  al- 
ready bound. 

[Ed.  Note.— For  other  cases,  see  Contracta« 
Cent.  Dig.  II  278-285;   Dec.  Dig.  |  75.*] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  Joseph  F.  Erby,  for  use  of  Jo- 
seph F.  Emy,  Trustee  of  German  National 
Bank,  and  others,  against  W.  N.  Sauer. 
From  an  order  making  absolute  rule  for 
Judgment  for  want  of  a  suffldent  affidavit  of 
defense,  defendant  appeals.    Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

U.  O.  Vogan,  for  appellant  John  E.  Win- 
ner and  John  D.  Brown,  for  appellee. 

MESTREZAT.  J.  This  Is  an  appeal  by  the 
defendant  from  a  Judgment  entered  by  the 
court  below  for  want  of  a  suffldent  affidavit 
of  defense.  The  learned  court  has  not  favor- 
ed us  with  an  opinion,  and  we  are  therefore 
not  advised  as  to  its  reasons  for  entering 
the  Judgment  It  has  frequently  been  point- 
ed out  by  this  court  that  an  opinion  should 
be  ffied  setting  forth  briefly  at  least  the  rea- 
sons of  the  cburt  for  holding  the  affidavit 
insufficient  and  depriving  the  defendant  of 
a  Jury  trial.  In  the  present  condition  of  this 
record,  we  liecome  a  court  of  first  instance, 
and  deal  with  the  question  involved  as 
though  it  had  not  been  considered  or  deter- 
mined by  the  trial  court.  This,  as  we  have 
often  said,  is  not  the  intention  of  the  law. 
The  court  of  common  pleas  is  the  court  of 
first  instance,  and  the  parties  Iiave  the  right 
to  have  their  cause  heard  and  decided  ac- 
cording to  law  and  the  established  practice 
of  the  state.  This  court.  In  adjudicating 
the  question  for  dedsion,  is  entitled  to  have 
the  assistance  which  the  opinion  of  the  tri- 
al court  would  give. 


•For  other 
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W.  N.  Saner,  the  defendant,  and  one  L. 
H.  Smith  became  indorsers  on  Beveial  prom- 
IsBory  notes  for  E.  T.  and  O.  L.  Walther. 
These  notes  were  discounted  by  the  banks 
for  whose  nse  the  scire  fadaa  on  the  mort- 
gage was  Issued.  Smith  and  Walther  be- 
came Insolvent,  the  former's  estate  paying 
a  very  small  part  of  the  Indebtedness  secur- 
ed by  the  notes.  The  banks  looked  to  Sauer 
for  payment  of  the  balance  due,  and  he, 'be- 
ing unable  to  raise  the  money,  entered  Into 
an  agreement  with  Joseph  F.  Emy,  the 
plaintiff,  on  April  1,  1909,  agreeing  to  exe- 
cute and  deliver  to  Erny  a  bond  and  mort- 
gage conditioned  for  the  payment  of  (32,700, 
being  the  aggregate  amount  of  the  notes. 
The  debt  was  to  be  paid  In  two  years  and 
nine  months,  with  Interest  from  January  1, 
1910,  payable  semiannually.  The  mortgage 
was  executed  and  delivered  contemporane- 
ously with  the  agreement  The  mortgage 
contained  a  clause  providing  that,  In  case 
of  default  In  the  payment  of  the  principal  or 
any  semiannual  installment  of  interest  for 
30  days  after  the  same  should  become  due 
and  payable,  the  whole  of  the  principal 
debt  and  Interest  then  unpaid  should  there- 
upon become  due  and  payable,  and  a  writ 
of  Bdre  facias  might  Issue  forthwith  on  the 
mortgage. 

The  defendant  having  made  default  in  the 
payment  of  the  two  semiannual  installments 
of  Interest  due  on  July  1,  1910,  and  January 
1,  1911,  the  plaintiff  on  May  23,  1911,  Issued 
a  scire  facias  on  the  mortgage.  To  the 
plaintiff's  statement  of  claim  the  defendant 
filed  an  affidavit  of  defense,  denying  that  he 
was  in  default  In  the  payment  of  the  prin- 
cipal sum  or  Interest,  and  averring  substan- 
tially that  about  March  1,  1911,  Emy,  the 
plaintiff,  and  Sauer,  the  defendant,  entered 
Into  an  oral  agreement  by  which  the  defend- 
ant was  to  surrender  possession  of  the  mort- 
gaged property,  make  a  deed  of  conveyance 
for  the  same  to  the  plaintiff,  and,  in  consid- 
eration therefor,  the  defendant  was  to  be  re- 
leased from  further  obligation  on  account  of 
the  mortgage;  that,  in  pursuance  of  the 
agreement,  the  defendant  rented  a  house  and 
removed  from  the  premises,  and  gave  pos- 
session to  the  plaintiff,  who  at  the  time  of 
bringing  the  suit  was  in  possession  under  the 
oral  agreement  The  affidavit  of  defense 
further  avers  that  the  defendant,  in  pur- 
suance of  the  agreement  and  at  plalntifTs  re- 
quest, gave  bis  tlUe  deeds  to  the  plaintiff  for 
the  purpose  of  having  a  deed  prepared  for 
the  defendant  to  execute  and  that  he  is 
ready  and  willing  to  execute  a  deed  at  any 
time  he  receives  it 

[1]  The  defendant  contends  that  the  mort- 
gage was  released  by  the  parol  agreement 
entered  into  between  the  parties,  and  that, 
therefore,  the  plaintiff  has  no  right  to  pro- 
ceed by  Bdre  facias  to  obtain  judgment  and 
sell  the  premises.  The  difficulty  with  the 
defendant's  contention  Is  that  conceding,  as 
he  malntalnsi  that  the  mortgage  could  be  re- 


leased by  an  oral  agreemoit,  there  is  do 
consideration  to  support  the  agreement  en- 
tered Into  between  him  and  the  plaintiff. 
Our  cases  hold,  as  Is  conceded,  that  a  new 
consideration  Is  necessary  to  suitport  the 
oral  agreement  The  defendant  contends, 
however,  that  the  surrender  of  the  posses- 
sion and  the  other  acts  performed  by  him 
are  a  sufficient  consideration.  The  other  acts 
referred  to  are  the  trouble  and  expense  of 
procuring  another  residence  and  removing 
his  family  thereto.  It  is  true,  as  be  claims, 
that  the  practice  In  this  state  Is  for  the 
mortgagor  to  retain  possession  and  receive 
the  rents  and  profits  of  the  premises  nntU 
he  is  dispossessed  by  foreclosure  proceed- 
ings. He  therefore  contends  that  it  was  an 
advantage  to  the  plaintiff  to  be  given  im- 
mediate possession  without  the  delay  and 
expense  incident  to  a  sale  and  purchase  of 
the  premises  by  the  plaintiff.  These  ad- 
vantages to  the  plaintiff,  together  with  the 
alleged  disadvantages  to  the  defendant  it  Is 
claimed,  are  sufficient  consideration  to  sup- 
port the  agreement 

But  we  are  not  Impressed  with  the  de- 
fendant's contention  that  the  matter  and 
acts  he  refers  to  constitute  a  consideration 
which  will  support  the  agreement  At  the 
time  the  writ  was  Issued  in  this  case,  the 
defendant  had  made  default  in  payment  of 
the  semiannual  Installment  of  Interest  due 
on  July  1,  1910,  and  January  1,  1911.  The 
plaintiff  therefore,  on  Mardi  1,  1911,  the 
date  of  the  alleged  oral  agreement  could 
have  proceeded  by  sdre  facias,  obtained 
Judgment,  sold  the  premises,  and  collected 
the  Indebtedness  due  him,  secured  by  the 
bond  and  mortgage;  or  be  conld  have  enter- 
ed at  pleasure,  take  actual  possession,  used 
the  land  and  reaped  its  profits.  Tryon  v. 
Munson,  77  Fa.  250.  If  the  defendant  re- 
fused to  give  possession,  he  could  have  been 
ousted  by  an  action  of  ejectment  Assuming 
that  he  gave  possession  in  pursuance  of  the 
alleged  parol  agreement,  he  did  nothing  more 
than  it  was  his  duty  to  do,  or  what  be  conld 
have  been  compelled  by  legal  process  to  do. 
No-  consideration  therefore  passed  to  tbe 
plaintiff  when  the  defendant  voluntarily 
surrendered  possession  of  the  premises  to 
him  in  pursuance  of  tbe  agreement  Wlmer 
V.  Worth  Township  Poor  Overseers,  104  Pa. 
317;  Fink  v.  Smith,  170  Pa.  124,  32  Atl.  666, 
50  Am.  St  Rep.  750;  Dunn  v.  Washington 
Building  &  I>oan  Association,  2  Penny.  109. 

[2]  In  the  Fink  Case  it  is  said  (at  page  128 
of  170  Pa.,  at  page  666  of  82  Atl.  [50  Am.  St 
Rep.  750]):  "A  promise  made  by  the  owner 
to  obtain  possession  of  his  goods,  which  at 
the  time  are  wrongfully  withheld  from  him. 
Is  without  consideration."  Mr.  Justice  Trun- 
key,  delivering  the  opinion  In  the  Wlmer 
Case,  says  (at  page  820  of  104  Pa.):  "Where 
a  legal  obligation  exists,  a  cumulative  prom- 
ise to  perform  it  unless  upon  a  new  consid- 
eration. Is  a  nullity.  *  *  *  A  promise 
cannot  be  conditioned  on  a  promise  to  do  a 
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tUng  to  which  a  party  is  already  legaUy 
botmd."  We  are  of  the  opinion  that  the  affi- 
davit seta  up  no  legal  defense  to  the  plain- 
tiff's claim,  and  that  therefore  the  rule  for 
judgment  was  properly  made  absolute. 
The  Judgment  Is  affirmed. 


FLTTNN  ▼.  PITTSBUBOH  RY&  CO. 

(Supreme  Court  of  Pennsylvaiiia.    Jan.  2, 
1912.) 

Stbeet  Kaiuoads  (I  100*)— Ikjubt  to  Pb- 

DESTBIAN— GONTSIBXJTOBT   NEGLIOENOS. 

Where  a  woman  on  a  clear  day  approach- 
ei  a  street  railway  track  where  there  is  a 
view  of  the  track  for  more  than  a  mile  in  the 
direction  of  an  approaching  car,  and  is  atrack 
the  instant  she  goes  on  the  track,  she  is  guilty 
^  contributory  negligence,  and  ia  not  reUeved 
from  that  diarge  because  she  was  nearsighted. 
[Ed.  Note.— For  other  cases,  see  Street 
Bailroads,  Cent  Dig.  |  217;  Dec.  Dig.  |  100.»] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  Elizabeth  Flynn  against  th^ 
Pittsburgh  Railways  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Be- 
Tersed. 

Argued  before  FULL,  C.  J.,  and  BROWN, 
MESTBEZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

William  A.  Cballener  and  Clarence  Bur- 
leigh, for  appellant.  Body  P.  Marshall  and 
Thomas  M.  Marshall,  for  appellee. 

BROWN,  J.  The  contributory  negligence 
of  the  plaintiff  below  was  so  clear  that  the 
defendant's  motion  for  a  nonsuit  should  have 
prevailed,  or,  at  the  close  of  the  testimony, 
a  verdict  ought  to  have  been  directed  in  Its 
favor.  After  leaving  a  street  car  on  Cali- 
fornia avenue.  In  the  city  of  Allegheny,  the 
appellee,  with  several  others,  walked  down 
an  alley  to  Beaver  avenuet  for  the  purpose 
of  boarding  a  car  on  the  south  side  of  that 
avenueu  There  were  two  tracks  of  the  de- 
fendant company  upon  It,  and  to  reach  the 
one  on  the  south  side  it  was  necessary  to 
cross  over  the  one  on  the  north.  The  testi- 
mony of  the  appellee  is  that,  after  she  had 
passed  out  of  the  alley,  she  stepped  down 
from  the  curb  of  the  pavement,  and  looked 
and  listened  for  an  approaching  car,  and, 
having  neither  seen  nor  beard  one,  passed 
over  the  space  between  the  curb  and  first 
track — less  than  eight  feet  in  width — con- 
tinning  to  look  and  listen  for  a  car.  The 
day  was  dear  and  bright,  and  there  was 
nothing  to  obstruct  a  view  of  the  track  for 
more  than  a  mile  In  the  direction  from  which 
the  car  came  that  struck  her,  for  it  was 
straight  and  level  for  that  distance.  She 
▼as  struck  just  as  her  feet  were  upon  the 
track,  though  the  coming  of  the  car  could 
bave  been  seen  for  the  distance  stated.  That 
>iie  was  struck  the  instant  she  got  upon  the 
tnA   is   not    to    be   questioned.      William 


Hlnes,  a  witness  to  the  accident,  who  was 
called  by  the  plaintiff,  testified  as  follows: 
"Q.  Where  was  the  car  when  she  stepped  on 
the  track?  A.  The  car  was  very  near  on 
top  of  her  when  she  stepped  on  the  track. 
*  *  *  Q.  And  the  car  was  on  top  of  her 
when  she  stepped  on  the  first  rail,  wasn't  It? 
A.  Tes,  sir.  Q.  And  she  practically  stepped 
tn  front  of  that  moving  car,  didn't  she?  A. 
Yes,  sir."  Her  own  daughter,  Mrs.  LUlian 
Mulroy,  who  witnessed  the  coUlslon,  stated 
that  as  soon  as  her  mother  stepped  across 
the  first  rail  the  car  struck  her  about  the 
center  of  the  track.  In  Crooks  v.  Pittsburgh 
Bailways  Company,  216  Pa.  690,  66  Atl.  142, 
we  said:  "Where  a  foot  passenger  walks  or 
steps  directly  in  front  of  an  approaching  car, 
and  Is  struck  at  the  instant  he  sets  his  foot 
between  the  rails,  there  is  but  one  Inference 
which  can  reasonably  be  dravm  from  that 
fact,  and  that  Is  the  Inference  of  contribu- 
tory negligence.  •  •  •  The  testimony  is 
undisputed  as  to  the  manner  In  which  this 
most  unfortunate  accident  occurred.  As  we 
have  seen,  one  step,  or  at  the  most  two,  car- 
ried the  deceased  from  a  point  outside  the 
line  of  the  track  into  collision  with  the  car. 
It  must  have  occurred  in  less  than  a  second 
of  time.  The  fticts  speak  for  themselves. 
The  action  of  the  deceased  can  only  be  char- 
acterized as  contributory  negligence."  And  so 
here  the  act  of  the  appellee  in  stuping  on 
the  track  when  the  car  which  struck  her 
was  but  a  few  feet  from  her,  and  which  she 
must  have  seen  and  heard  if  she  had  been 
looking  and  listening,  must  be  regarded  as 
contributory  negligence,  barring  her  right  to 
recover,  even  if  the  defendant  company  was 
negligent 

But  it  is  urged  that  the  appellee  ought  not 
to  be  adjudged  guilty  of  contributory  negli- 
gence as  a  matter  of  law,  for  two  reasons: 
First,  she  was  nearsighted;  and,  second,  as 
there  was  a  safety  stop  a  few  feet  from  the 
alley,  in  the  direction  from  which  the  car 
came,  she  had  a  right  to  presume  It  would 
stop  there.  These  two  circumstances  were 
not  sufficient  to  send  to  the  Jury  the  ques- 
tion of  her  contributory  negligence.  Though 
nearsighted,  she  admitted  that  she  could  see, 
for  she  says  she  looked  to  see  whether  a  car 
was  coming,  and,  even  when  protesting  her 
nearsightedness,  she  again  admitted  that  she 
could  see  a  moving  object  across  the  street 
from  her.  If  she  had  looked  when  she  was 
about  to  put  her  foot  on  the  track,  she  would 
have  seen  the  car,  which  was  then  nearer  to 
her  than  the  width  of  the  street  If  she  was 
nearsighted,  there  was  the  greater  reason  for 
caution  on  Iier  part  in  crossing  the  street. 
Her  nearsightedness,  instead  of  relieving  her 
from  the  duty  of  ordinary  care,  imposed  up- 
on her  the  duty  of  greater  precaution  to 
avoid  injury.  Central  Railroad  Company  of 
New  Jersey  v.  Feller,  84  Pa.  226;  Mark's 
Administrator  v.  Petersburg  Railroad  Co.,  S8 
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Va.  1,  13  S.  B.  289;  McKlnney  v.  Chicago  & 
Northwestern  Railway  Ck).,  87  Wis.  282,  58 
N.  W.  386.  "Those  who  are  deficient  In  any 
one  of  their  senses  must  all  the  more  dili- 
gently use  the  others.  Thus  a  deaf  man 
should  look  up  and  down  the  track  even 
more  closely  than  might  be  necessary  If  he 
could  hear  well;  and  one  whose  eyesight  Is 
defective  ought  to  listen  all  the  more  care- 
fully for  trains."  Shearman  &  Redfield  on 
the  Law  of  Negligence  (6th  Ed.)  (  481.  If 
the  appellee  had  looked  before  she  stepped 
upon  the  track,  she  would  have  known  that 
the  car  had  not  stopped  at  the  safety  stop. 
The  learned  trial  Judge  correctly  Instructed 
the  jury  that  she  could  not  escape  the  charge 
of  contributory  negligence  by  reason  of  being 
nearsighted  nor  relieve  herself  of  that 
charge  under  a  belief  that  the  car  would 
stop  at  the  safety  stop ;  but  he  should  have 
gone  further,  and,  in  view  of  her  clear  con- 
tributory negligence,  to  which  we  have  refer- 
red, affirmed  defendant's  point. 

The  first  assignment  is  sustained,  and  the 
Judgment  reversed. 


OIL  WELL  SUPPLY  CO.  t.  ULBICH 
STEWART  MFG.  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1812.) 

Afpeai.   and   Ebbob    (f   1022*) —Review — 
Questions  o»  Fact— Findings  bt  Audi- 

TOB. 

Where  findings  of  fact  by  an  auditor  of 
the  account  of  a  receiver  have  been  approved 
by  the  trial  court  and  are  without  manifest 
error,  they  will  not  be  disturbed  by  the  appel- 
late court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  ||  4016-4018;  Dec.  Dig.  i 
1022.*) 


Appeal  from  Cioart  of  Common  Pleas,  Al- 
legheny County. 

Action  by  the  Oil  Well  Supply  Company 
against  the  Ulrich  Stewart  Manufacturing 
Company.  From  an  order  dismissing  exc^ 
tions  to  an  auditor's  report,  Henry  Ulrich 
appeals.     Affirmed. 

Argued  before  FELL,  CI  X,  and  BROWN, 

mestrezat,  potter,  elkin,  stew- 
art,  and  MOSCHZISKEB,  J  J. 

W.  K.  Jennings,  0.  D.  Jennings,  and  Stone- 
cipher  &  Ralston,  for  appellant  Ward  Bon- 
sall  and  Charles  A.  Poth,  for  appeUe& 

PER  CURIAM.  The  assignments  of  txtor 
are  to  the  confirmation  of  the  report  of  an 
auditor  of  the  account  of  a  receiver  of  an 
insolvent  corporation.  The  main  complaint 
is  that  a  personal  claim  by  the  receiver  for 
the  value  of  property  alleged  by  him  to  have 
been  delivered  to  the  corporation  at  the  ttm« 
of  its  organization  was  disallowed.  A  dis- 
cussion of  the  details  of  the  controversy  be- 
tween the  receiver  and  the  creditors  of  the 
corporation  would  serve  no  useful  puriwse. 
The  question  before  the  auditor  was  one  of 
f&ct  purely.  We  have  repeatedly  said  that 
the  findings  of  fact  by  an  auditor,  approved 
by  the  court,  will  not  be  disturbed,  unless  it 
is  clearly  shown  that  th^  are  erroneous. 
Ordinarily  the  limit  of  onr  inquiry.  In  re- 
viewing findings  of  fact,  is  to  ascertain 
whether  there  was  testimony  which.  If  be- 
lieved, would  sustain  the  findings.  Stelomey- 
er  v.  Siebert,  180  Pa.  471,  42  Atl.  880,  70  Am. 
St  Rep.  641;  Rorabaugb's  Estate,  228  Pa. 
377,  78  Atl.  848.  There  was  ample  testi- 
mony to  sustain  the  findings  made. 

The  order  is  affirmed,  at  the  cost  of  the 
appellant 
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LANDER  T.  PERSKY  et  aL 

(Sapreme  Court  of  Errors  of  Connecticut. 

May  16,  1912.) 

1.  MoRTOAOES    (§  497*)— Fo]iEOi.osn]tKa— Er- 

FSCT  OF   DECBEE. 

p.  and  A.,  taking  note  and  mortgage  there- 
for, agreed  to  loan  D.  $6,000,  payable  to  him 
in  installments;  each  payment  being  condition- 
ed on  D.  being  furnished  a  waiver  by  contrac- 
tors of  mechanics'  liens.  Waiver  was  not  fur- 
nished, and  the  last  payment  of  $800  was  not 
paid  or  demanded;  but  D.  gave  to  L.  an  as- 
signment of  $600,  payable  therefrom,  of  which 
P.  and  A.  were  notified.  For  nonpayment  of 
interest,  P.  and  A.  brought  action  of  fore- 
closure; and  L.,  claiming  an  ihterest  in  the 
premises,  procured  himself  to  be  made  a  party 
plaintiC  Beld  that,  L.  having  no  interest  in 
ibe  property  or  in  the  loan,  the  assignment 
never  having  become  effective,  and  so  not  be- 
ing a  necessary  or  proper  party  plaintiff,  the 
foreclosure  decree',  finding  the  mtereat  due  at 
an  amount  which  included  the  interest  on  said 
$S00,  and  ordering,  in  default  of  redemption, 
[bat  possession  of  the  premises  be  delivered 
to  P.  S.  and  Lk,  could  vest  in  L.  no  interest  in 
the  premiBes. 

[Ed.  Note. — For  other  cases,  see  Mortgagesi 
Cent.  Dig.  H  1469-1471,  1473;  Dec  Dig.  | 
497.*] 

2.  MOKBGAOES     ({    497*)  —  FOBKCLOBUBB— Kf- 
FBCT. 

Where  a  mortgage  was  given  to  secure  a 
loan,  payable  to  the  mortgagor  in  installments, 
and  the  last  installment  of  $800  was  not  paid 
to  him,  the  condition  on  which  it  was  payable, 
the  fomishtng  of  waivers  of  mecnanics'  liens, 
Dot  being  complied  with,  the  inclusion  of  in- 
terest on  said  $800  in  the  foreclosure  judg- 
ment, while  subject  for  complaint,  was  not  a 
waiver  of  the  condition  on  which  ^e  $800  was 
payable,  or  an  nnconditional  acMptance  by  the 
mortgagee  of  the  mortgagor's  assignment  to 
a  third  person  of  part  of  the  $800. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
r«.nt.  Dig.  it  1469-1471,  1478;  Dec.  Dig.  I 
497.*] 

3.  Tbusts    ({  72*)— Rbsitltino   Tbtjst. 

That  there  may  be  a  resulting  trust  in 
favor  of  one  from  the  acquisition  of  title  to 
property  by  others,  part  of  the  consideration 
by  which  Uiey  secured  titie  must  have  come 
from  liim. 

[Ed.  Note. — For  other  cases,  see  Trusts, 
Cent.  Dig.  fi  102,  103;    Dec  Dig.  S  72.*] 

4.  Evidence   (§  114*)— Relevancy  and  Ma- 
tebiautt. 

It  has  no  tendency  to  prove  ▼alldi^  of 
plaintiff's  claim  against  defendants  that  a  third 
person,  as  part  consideration  of  defendants' 
transfer  of  property,  agreed  to  pay  the  claim, 
if  it  should  be  established. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  125-132;   Dec  Dig.  f  114.*] 

Appeal  from  Court  of  Common  Pleas,  New 
Haven  County;  Simpson,  Judge. 

Action  by  Abraham  Lander  against  Simon 
Persky  and  another.  Judgment  for  defend- 
ants, and  plalntltr  appeals.     Affirmed. 

Ward  Church,  of  New  Haven,  for  api>el- 
lut  Benjamin  Slade,  of  New  Haven,  for 
tKieUeeB. 

WUJfiXZLBR,  X  [1]  The  defendants  Per- 
sky and  Asher,  on  December  22,  1909,  loaned 
one  Danzig  $2,800  on  note,  secured  by  first 


mortgage  on  certain  premises,  and  also 
agreed  to  loan  him  $6,000,  payable  In  11 
payments  at  different  stages  of  construction 
of  a  building  by  Danzig  on  said  premises, 
and  took  a  note  for  said  $6,000,  secured  by 
second  mortgage  on  said  premises.  Each 
payment  was  conditioned  upon  Danzig  fur- 
nishing Persky  a  waiver  of  lien,  signed  by 
all  the  contractors  engaged  on  the  building 
and  by  the  materialmen  who  furnished  the 
material  for  the  construction  of  the  building. 

Danzig  proceeded  with  the  erection  of  the 
building,  and  Persky  and  Asher  paid  to  him 
all  of  the  $6,000  loan,  except  the  last  pay- 
ment of  $800.  Danzig  never  furnished  said 
waiver,  nor  demanded  payment  of  said  $800. 

While  the  building  was  uncompleted,  there 
being  then  no  mechanics'  liens  on  said  build- 
ing, Danzig,  on  June  8,  1910,  borrowed  of 
Lander,  the  plaintiff,  $6()0  for  use  in  finish- 
ing the  building,  and  gave  the  plaintiff  an 
assignment  of  $600,  payable  out  of  said  final 
payment  of  $800,  notice  of  which  was  duly 
given  the  defendants.  After  June  8,  1910, 
mechanics'  liens  were  filed  against  said 
premises  and  remained  thereon,  when,  on 
September  21,  1910,  Persky  and  Asher 
brought  an  action  of  foreclosure  of  said 
mortgages  against  Danzig  for  nonpayment 
of  interest  due. 

The  plaintiff,  claiming  an  interest  in  said 
mortgaged  premises  by  virtue  of  his  assign- 
ment, procured  himself  to  be  made  a  party 
plaintiff  In  the  foreclosure  action.  A  decree 
therein  was  entered,  finding  the  amoimt  of 
interest  due  $528,  being  the  liiterest  to  date 
on  the  entire  loans,  including  the  final  pay- 
ment of  $800  never  made,  and  limiting  the 
time  for  redemption  of  the  several  defend- 
ants, and  ordering  possession  delivered  to 
the  said  mortgagees,  Persky  and  Asher,  and 
the  present  plaintiff. 

None  of  the  defendants  redeemed,  and 
Immediately  Persky  and  Asher  filed  a  certifi- 
cate of  foreclosure  of  title  to  said  property 
in  the  town  clerk's  office  of  New  Haven,  un- 
der General  Statutes,  |  4125,  and  on  said 
day  conveyed  the  same  to  Cohen,  one  of  the 
defendants  In  the  foreclosure  proceedings, 
and  received  In  consideration  a  note,  secured 
by  mortgage,  on  said  premised,  being  for  the 
face  of  the  judgment  and  costs  and  Interest 
thereon  from  its  date. 

The  plaintiff  seeks  In  this  action  to  recov- 
er tte  $600  advanced  by  him  to  Danzig,  to- 
gether with  Interest  thereon.  In  his  brief, 
he  thus  states  his  claim:  "When  Persky 
and  Asher  caused  judgment  to  be  entered  for 
interest  on  the  full  face  of  the  loans,  they 
thereby  adopted  and  made  a  part  of  their 
own  claim  the  $600  advanced  by  Landen 
and  the  Interest  thereon.  When  they  record- 
ed a  certificate  of  foreclosure  In  their  names 
as  full  owners,  and  gave  a  deed  In  the  same 
way,  they  thereby  caused  to  exist  a  result- 
ing trust  In  Lander's  favor." 
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Upon  wbat  legal  theory  Lander  was  made 
a  party  plaintiff  In  the  foreclosure  actloft 
bronght  by  Persky  and  Asber  against  Dan- 
zig, we  are  unable  to  conceive.  Lander  had 
no  Interest  In  the  property  as  lienor  or  oth- 
erwise, and  no  Interest,  legal  or  equitable,  In 
these  loans.  The  assignment  to  him  of  $isOO 
of  the  amount  due  under  the  last  payment 
never  became  effective,  since  its  payment 
was  contingent  upon  the  securing  of  waivers 
of  the  mechanics'  Hens,  and  these  were  nev- 
er obtained.  The  Judgment  of  foreclosnre 
found  $528  due  the  plalntUT  on  the  debts 
named  in  the  complaint,  and  these  were 
debts  in  which  Lander  had  no  interest.  It 
necessarily  follows  that  Lander  took  abso- 
lutely nothing  by  the  Judgment  of  foreclo- 
snre. He  was  neither  a  necessary  nor  a 
proper  party  plaintiff.  The  decree  of  the 
court  conid  not  vest  In  him  an  Interest  In 
these  premises,  any  more  than  It  could  In 
any  other  stranger  to  the  premises. 

[2]  The  Inclusion  of  the  Interest  dne  on 
the  last  payment  In  the  foreclosure  Judg- 
ment was  a  matter  of  which  the  defendants 
therein  might  complain,  bnt  which  in  no  way 
concerned  Lander.  It  was  not  a  waiver  of 
the  condition  upon  which  the  last  payment 
was  to  become  due,  nor  was  It  an  uncondi- 
tional acceptance  of  the  |600  assignment 

[t]  Since  Lander  had  no  Interest  In  the 
loans,  there  was  no  foundation  upon  which 
to  rest  a  claim  of  a  resulting  trust  In  his 
favor  In  the  property  foreclosed.  No  part 
of  the  consideration  by  which  Persky  and 
Asher  secured  title  to  the  property  came 
from  Lander,  and  this  would  be  a  prerequi- 
site to  a  resultlDg  trust  In  his  fftvor.  Ward 
T.   Ward,  69  Conn.  195,  22  Atl.  IM. 

[4]  The  plaintiff  called  the  defendant  Ash- 
er as  a  witness,  and  he,  having  testified  as 
to  the  consideration  of  the  transfer  to  Co- 
hen, was  asked  If  Cohen,  as  a  further  con- 
sideration, agreed  that  if  Lander's  claim 
was  established  he  would  pay  It  and  save 
Persky  and.  Asher  harmless.  This  question 
was  properly  excluded.  It  was  immaterial 
to  the  Issue;  It  did  not  tend  to  establish 
the  defendants'  legal  liability  to  the  plain- 
tiff. 

There  ia  no  error.  The  other  Judges  con- 
curred. 


HT7MPHRET  et  aL  t.  GERARD  et  aL 

(Supreme  Court  of  Errors  of  Oonnectlcnt. 

May  16,  1912.) 

l."DowKB  (I  65*)— Widow— Natub*  or  Iir- 

TEBEST. 

A  widow  owning  an  nnassigned  dower  In- 
terest in  certain  real  property  of  her  husband 
is  a  tenant  ia  common  to  the  extent  of  snch 
interest  with  the  husband's  heira,  their  gran- 
tees, and  the  other  owners  of  the  property,  and 
as  such  is  entitled  to  possession  and  to  her 
proper  share  of  the  Income  of  the  property  in 
like  manner  as  her  cotenants. 

[Ed.    Note.— For    other    cases,    see    Dower, 
Cent.  Dig.  i  176;-  Dec.  Dig.  {  55.*] 


2.  QxramiTa  Titui  d  SO*)— Rbcsiwrs— la- 

COWD— DlSTBIBUnOIT. 

Where  in  a  suit  to  quiet  title  a  receiver 
was  appointed  to  conserve  the  Income  of  tlii 

Eroperty  pendente  lite,  the  superior  court  after 
avlng  determined  the  title  had  jurisdiction  to 
distribute  the  funds  in  the  hands  of  the  receiv- 
er, and  for  that  purpose  to  ascertain  the  per- 
sons entitled  thereto,  and  therefore  was  au- 
thorized to  decree  that  a  widow  had  a  dower 
interest  in  one  of  the  shares  of  the  property 
and  to  award  to  her,  though  such  dower  was 
unassigned,  her  distributive  share  of  each  in- 
come. 

[Ed.  Note.— For  other  cases,  see  Quieting 
TiUe,  Cent.  Dig.  i  lOV;  Dea  Dig.  |  50.*] 

3.  DowKB  (J  55*)— Natobb  ot  Bstatb— Vist- 

IRO— ASSIONUENT. 

A  widow's  dower  vests  immediately  on  the 
death  of  her  husband,  without  assignment  or 
setting  out,  and  remains  unchanged  except  ai 
an  assignment  or  her  own  act  may  operate  to 
do  so. 

[Ed.  Note.— For  other  cases,  see  Dower, 
Cent   Dig.   |   176;    Dec  Dig.   |  66.*1 

4.  Intebpleaobb  (I  4*)— Scope  of  Rekkbt— 
Funds  in  the  Hands  or  Receiver. 

Where  in  a  suit  to  quiet  title  the  court 
appointed  a  receiver  who  took  charge  of  the 
rents  and  profits  pendente  lite,  it  was  proper 
for  the  court  after  determining  the  title  to  or- 
der the  parties  interested  in  the  fnn^  so  col- 
lected to  file  statements  of  claim  as  in  an  in- 
terpleader. 

[Ed.  Note.— For  other  cases,  see  Interplesd- 
er.  Gent  Dig.  |  6;   Dec  Dig.  |  4.*] 

Appeal  from  Superior  Court,  New  Haven 
County;   Howard  J.  Curtis,  Judge. 

Action  by  Marie  E.  Ives  Humphrey  and 
others  against  Qeorge  L.  Cterard  and  others. 
From  that  portion  of  a  judgment  of  the  su- 
perior court  distributing  certain  moneys  In 
the  hands  of  a  receiver  collected  as  the  In- 
come of  the  property  pending  the  action, 
Oerard  appeals.    Affirmed. 

Charles  S.  Hamilton  and  Robert  C.  Stod- 
dard, for  appellant  Harrison  T.  Sheldon, 
for  appellee  Emmons. 

PRENTICE,  J.  This  litigation  has  been 
before  us  in  some  of  its  aspects  npon  several 
former  occasions,  the  last  as  reported  in  84 
(3onn.  216,  79  Atl.  67.  The  action  was 
brought  to  quiet  and  settle  the  title  to  cer- 
tain real  estate.  Pending  it  the  court  ap- 
pointed a  receiver  to  collect  the  income  from 
the  property.  All  the  issues  Involving  the  ti- 
tle have  been  finally  determined.  The  pres- 
ent appeal  grows  out  of  the  order  of  the 
court  contained  In  the  final  Judgment  which 
divides  and  distributes  the  net  Income  in  the 
hands  of  the  receiver.  There  Is  no  dispute 
as  to  the  disposition  made  of  seven-eighths 
of  this  amount  or  as  to  that  of  two-thirds  of 
the  remaining  one-eighth.  The  sole  conten- 
tion arises  from  the  claim  of  Frankie  S.  Gar- 
field Emmons,  as  the  widow  of  James  H. 
Garfield,  to  one-third  of  one-eighth,  while 
the  defendant  Gerard  claims  that  he  is  en- 
titled to  this  portion  as  the  adjudged  fee 
owner  during  the  period  of  litigation  through 
a  deed  from  one  of  the  two  children  of 
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James  H.  Garfield  of  the  one-eighth  Interest 
in  the  property,  In  which  interest  Mrs.  Em- 
mons claims  her  disputed  dower  right. 
There  is  no  question  as  to  Gerard's  full  ti- 
tle to  the  one  andlvided  one-eighth  property 
interest  about  which  the  controversy  cen- 
ters, or  to  the  correctness  of  his  claim  to  the 
entire  income  appropriate  to  that  one-eighth 
except  such  as  arises  from  the  widow's  claim 
of  dower.  The  controversy  thus  becomes  re- 
solved into  one  as  to  the  validity  of  the  lat- 
ter claim. 

Upon  this  question  there  is  left  no  room 
for  doubt  upon  the  facts  found.  It  is  found 
that  all  the  conditions  existed  which  were 
necessary  to  entitle  Mrs.  Emmons,  upon  the 
decease  of  her  husband,  to  dower  in  all 
the  real  estate  In  this  state  of  which  he 
died  possessed,  and  that  her  dower  has  never 
been  assigned  or  set  ont  pursuant  to  our 
statute. 

[i]  Under  the  well-established  principles 
of  our  law,  she  was  therefore,  during  the 
period  when  the  income  in  question  was  col- 
lected, a  tenant  in  common  to  the  extent 
of  bet  dower  Interest,  with  the  heirs  of 
her  husband,  their  grantees,  and  the  other 
owners  of  the  property,  and  as  such  entitled 
to  possession  and  to  her  proper  share  of  its 
income  in  like  manner  as  her  cotenants. 
Calder  t.  Bull,  2  Root,  60,  62;  Stedman  v. 
Fortune^  S  Conn.  462,  465;  Wooster  v.  Hunts 
Lyman  Iron  Co.,  38  Conn.  256,  257;  1  Swift's 
Digest,  8.  p.  85.  The  court  so  held,  and  cor- 
rectly awarded  to  her  such  share  and  no 
more. 

[2]  The  appellant's  objections  to  the  ac- 
tion of  the  court  appear  to  rest  upon  the  the- 
ory that  the  award  to  Mrs.  Emmons  Involv- 
ed an  assignment  of  dower  to  her — a  pro- 
ceeding which  is  not  within  the  province  of 
the  superior  court  Such  was  by  no  means 
tile  case.  The  oonrt  had  funds  In  its  hands 
for  distribution  to  those  rightfully  entitled 
to  them.  It  was  competent  for  It  to  Inquire 
who  theae  persons  were,  and  the  Share 
belonging  to  each  of  them.  That  inquiry 
neceasarlly  involred  one  aa  to  the  owners  of 
the  property  which  had  produced  the  income 
during  the  period  of  its  production,  and 
their  several  interests  In  It  Such  inquiry 
the  court  made  as  a  preliminary  to  Its  dis- 
tribution of  the  funds,  and  it  did  nothing 
more  touching  the  title  to  the  property.  In 
■0  doing  it  was  simply  seeking  to  learn  the 
Mate  of  the  title  as  it  was  daring  the  oper- 
ations of  the  receiver  as  furnishing  the  nec- 
eesary  basis  for  its  order  of  distribution. 
It  neither  undertook  to  create  a  new  interest 
dor  to  change  or  make  i)ermanent  an  exist- 
big  0D&  The  contention  that  it  either  di- 
rectly attempted  to  do  or  in  effect  did  what 
we  said  in  our  former  opinion  (84  Conn.  216, 
221,  79  Atl.  67)  the  superior  court  Is  incom- 
i  petent  to  do,  to  wit  to  assign  dower,  and 
I      that  the  advice  of  this  court  In  that  case  was 


Ignored  In  the  present  proceeding,  is  wholly 
without  foundation.  Equally  so  is  the  claim 
that  the  court  could  not  ascertain  the 
amount  to  be  paid  to  Mrs.  Emmons  until 
her  dower  had  been  assigned. 

[S]  Mrs.  Emmons,  as  a  widow  entitled  to 
dower  immediately  upon  her  husband's  death, 
became  endowed  for  her  life  with  one-third 
part  of  all  the  real  estate  of  which  her 
husband  died  possessed.  We  have  already 
had  occasion  to  observe  that  under  our  law 
she,  as  such  doweress,  became  a  tenant  in 
common  with  the  other  heirs  of  her  hus- 
band in  all  of  his  real  estate.  This  estate 
vested  in  her  Immediately.  It  did  not  await 
upon  an  {issignment  or  setting  out  It  was 
complete  and  perfect  from  the  moment  of 
the  husband's  death,  and  would  remain  un- 
changed except  as  an  assignment  or  her  own 
act  might  operate  to  do  so.  1  Swift's  Digest, 
s.  p.  85;  Stedman  v.  Fortune,  6  Conn.  462; 
Wooster  V.  Hunts  Lyman  Iron  Co.,  38  Conn. 
266,  258;  Greathead's  Appeal,  42  Conn.  374, 
376;  Humphrey  v.  Gerard,  84  Conn.  216, 
221,  79  Atl.  67.  When,  therefore,  the  court 
ascertained  that  Mrs.  Emmons  had  the  es- 
tate of  a  dowrees  with  dower  unassigned,  it 
had  all  the  information  requisite  to  establish 
her  right  to  share  in  the  income  of  the  prop- 
erty of  which  she  was  a  tenant  in  common, 
and  it  was  not  necessary  to  create  in  her  any 
new  right  or  estate  or  to  give  to  her  any 
new  status  whatsoever. 

[4]  Complaint  is  made  of  the  procedure 
adopted  by  the  court  for  the  determination 
of  the  rights  of  the  parties  in  respect  to  the 
distribution  in  that  they  were  ordered  to  file 
statements  of  claim  as  in  an  interpleader. 
There  can  be  no  legal  objection  to  the 
course  pursued  if  the  court  deemed  it  wise  to 
direct  it  It  was  entitled  to  get  at  the  perti- 
nent facts,  and  the  method  adopted  was  one 
to  which  it  could  resort  in  the  proper  ex- 
ercise of  its  discretion.  No  hard  and  fast 
rule  prescribed  any  precise  mode  of  proce- 
dure, or  forbade  the  one  chosen.. 

There  is  no  error.  The  other  Judges  con- 
curred. 


ATWOOD  V.  CONNECTICUT  OO. 

(Supreme  Conrt  of  Errors  of  Connecticiit 
May  16,  1912.) 

NBouacNox  (1 136*)— AonoN— DiBBonon  or 

Verdict— Whxn  Authobized. 

Where  the  evidence  so  dearlv  showed  that 
plaintitTs  negligence  contributed  to  produce 
the  injuries  complained  of  that  the  jury  could 
not  reasonably  find  otherwise,  the  court  was 
Justified  in  directing  a  verdict  for  defendant 

[Ed.  Note.— For  other  cases,  see  Negligence. 
Cent  Dig.  i|  277-363;   Dec  Dig.  {  136.*] 

Appeal  from  Superior  Ck>urt,  New  Haven 
County;  Marcus  H.  Holcomb,  Judge. 

Action  by  Paul  Atwood  against  the  Con- 
necticut  Company  to   recover  damages  for 
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lieisonal  Injuries,  alleged  to  have  been  sus- 
tained through  defendant's  negligence. 
There  was  a  judgment  for  defendant,  ren- 
dered on  a  directed  verdict,  and  plaintiff  ap- 
peals.    Affirmed. 

Ulysses  G.  Church,  of  Waterbury,  for  ap- 
pellant. Joseph  F.  Berry,  of  New  Haven, 
for  appellee. 

PER  CURIAM.  The  evidence  so  clearly 
Indicates  that  the  plaintiff's  negligence  coa- 
tributed  to  produce  his  injuries  that  the 
Jury  could  not  reasonably  have  found  other- 
wise. The  court  was  therefore  Justified  in 
directing  a  verdict  for  the  defendant. 

This  conclusion  renders  the  rulings  ujton 
the  admission  of  testimony  complained  uf 
entirely  unimportant 

There  is  no  error. 


GRANT  V.  NEW  DEPARTURE  MFG.  CO. 

(Supreme  Court  of  Errors  of  Connecticut. 

May  16,  1912.) 

1.  Fbauds,  Statutk  of  (I  118»)— SumciKN- 

OT  OF  WErriNG. 

Plaintiff  wrote  defendant  accepting  an  of- 
fer by  defendant  to  take  charge  of  a  depart- 
ment of  its  business  "for  $2,500  per  annum 
for  the  first  year,"  and  asked  that  a  contract 
for  the  first  year  be  sent  Defendant,  in  re- 
ply, expressed  satisfaction  at  his  acceptance, 
stated  that  the  salary  for  the  first  year  would 
be  ^2,500,  and  that  no  one  in  its  employ  had  a 
contract,  and  they  thought  it  better  not  to  de- 
part from  this  custom.  Beld,  that  the  letters 
constituted  a  suflScient  memorandum  to  satisfy 
the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of,  Cent.  Dig.  »  IW.  ^62-266;  Dec. 
Dig.  I  118.*] 

2.  Fbauds,  Statutb  of  (§  53*)— Aqbbements 
Not  to  Be  Pebfokmed  Within  One  Yeab, 

An  oral  agreement  of  employment  for  one 
year  commencing  February  1st,  made  before 
that  date,  would  be  void  under  the  statute  of 
frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of,  Cent  Dig.  {§  69,  80,  92;  Dec.  Dig. 
§  53.*] 

3.  EviDBNCB   (i  458*)— Paboi^To  Explain 
Wbiting. 

Oral  negotiations  between  parties  before 
letters  constituting  a  contract  were  written  are 
competent  to  show  the  circumstances  under 
which  they  were  written  as  an  aid  to  their 
interpretation. 

'•  fEid.  -Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  2083;   Dec.  Dig.  {  458.*] 

4.  Appeal  and  Erbob  (8  1071*)— Revibw— 
Eabmless  Ebrob. 

Where  the  court  properly  held  that  there 
was  a  sufficient  written  mpmorandum  of  a  con- 
tract for  one  year's  emplo;^ment  to  satisfy  the 
statute  of  frauds,  a  findmg,  unsupported  by 
the  evidence,  that  the  oral  agreement  made  be- 
fore the  employment  commenced  was  orally 
renewed  the  day  it  commenced,  was  harmless. 
TEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4234-4239:  Dec.  Dig.  i 
1071.*] 


5.  Masteb  and  Servant  (t  40*)— Action  fob 
Wbonqfcl    DiacHABOK  —  Otheb    Emplot- 

ICBNT. 

An  employ^  discharged  before  the  expira- 
tion of  the  time  for  which  he  was  employed  is 
prima  facie  entitled  to  the  balance  of  the  stip- 
ulated salary,  and  is  not  bound  to  show  that 
he  could  not  or  did  not  obtain  other  employ- 
ment; the  burden  being  on  the  defendant  to 
show  that  he  did  or  could. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i§  47-49;  Dec.  Dig.  ! 
40.*) 

6.  Appeal  and  Ebrob  (|  1071*)— Habkless 
Ebbob— Fin  dings. 

In  an  action  by  an  employ^  for  wrongful 
discharge,  the  burden  being  on  defendant  to 
show  in  mitigation  of  damages  that  plaintiff 
did  or  could  have  obtained  other  employment 
a  finding  that  defendant  was  not  able  to  obtain 
other  employment,  though  not  supported  by 
any  evidence  offered  by  either  party,  was 
harmless  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S{  4234-4239;  Dec  Dig.  f 
1071.*] 

Wheeler,  J.,  dissenting  in  part 

Appeal  from  Court  of  Common  Pleas,  Hart- 
ford County;    John  Coats,  Judge. 

Action  by  Robert  H.  Grant  against  the 
New  Departure  Manufacturing  Company. 
From  a  Judgment  for  plaintiff,  defendant 
appeals,  alleging  errors  in  rulings  and  find- 
ings of  the  court    Affirmed. 

T&e  defendant,  desiring  a  superintendent 
for  Its   ball-bearing  department    made  the 
plaintiff  a  proposition  to  serve  It  in  that  ca- 
pacity.   The  plaintiff  asked  time  to  consider 
the  proposition,  and  a  few  days  later,  on 
January  25th,  wrote  them  a   letter  whicti 
read:     "I   have  carefully    considered  your 
proposition  to  take  charge  of  your  ball  de- 
partment and  any  other  branch  of  tbe  busi- 
ness you  may  see  fit  to  give  me,  for  $2,500 
per  annum  for  the  first  year  and  advances 
as  fast  as  tbe  departments  show  that  they 
are  profitable  to  the  company.    If  yon  will 
kindly  send  me  a  contract  for  tbe  tet  year 
as  abqve,  I  will  be  with  yon  on  the  first  of 
the  ntontli  ready  to  start  In  and  give  you  the 
benefit  of  my  Imowledge  In  the  lines  men- 
tioned above."     To  this  the  defendant  on 
January  27th  replied  as  follows:   "Yours  of 
the  25th  instant  to  band  and  we  are  pleased 
to  note  that  you  will  be  with  us  on  the  1st 
of  February,  upon  the  terms  and  under  con- 
ditions as  gone  Into  verbally  when  you  were 
here  last    The  salary  for  the  first  year  will 
be   $2,500.     The   more  valuable  you   make 
yourself  to  us,  the  better  It  will  please  us, 
and  your  salary  will  be  governed  according- 
ly.     Regarding  contracts,   would  say    that 
there  isn't  a  person  in  our  employ.  Including 
the  three  officers,  who  has  a  contract  of  any- 
kind  with  this  company,  and  In  taking  this ' 
up  with  our  Mr.  Rockwell  he  stated  that  he 
thought  inasmuch  as  this  had  not  been  the 
custom  heretofore,  we  had  better  not  depart 
from  what  has  been  an  old-established  rule. 
At  the  same  time  you  need  not  anticipate 
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any  trouble  as  to  the  treatment  you  will  re- 
ceive from  the  hands  of  this  company.  Our 
Mr.  Rockwell  is  mOst  broad  in  his  treatment 
of  theee  matters  and  I  am  sure  your '  new 
connection  will  prove  most  profitable  for  all 
concerned.  Unless  we  hear  from  you  to  the 
contrary  we  will  expect  you  here  on  the  Ist 
proximo."  These  letters  were  In  erldence, 
and  also  oral  testimony  tending  to  show 
what  occurred  at  the  Interview  between  the 
parties.  The  plaintiff  entered  upon  the  em- 
ployment on  Febrnary  1,  1909,  and  continued 
in  it  until  October  1,  1909,  when,  against  his 
will,  he  was  discharged  by  the  defendant 

Josiah  H.  Peck,  of  Hartford,  and  Mewell 
Jennings,  of  Bristol,  for  appellant.  Clifford 
H.  Bell  and  John  W.  Joy,  both  of  Hartford, 
for  appellee. 

THAXEE,  J.  (after  sUting  the  facts  as 
above).  If  the  plaintiff  was  employed  for  a 
year  at  a  salary  of  $2,!}00,  as  he  claims,  then 
his  discharge  by  the  defendant  before  the 
end  of  the  year  was  a  breach  of  Its  con- 
tract. 

[1-3]  It  aiqpears  that,  prior  to  the  writing 
of  the  letters  which  passed  between  the  par- 
ties, the  latter  had  met  and  talked  over  the 
defoidant's  requirements  and  the  plaintiff's 
experience  and  qualifications.  The  defendant 
then  offered  the  plaintiff  employment  as 
mechanic  and  supervisor  of  its  ball  depart- 
ment at  a  salary  of  $2,500  for  the  first  year. 
The  plaintiff  requested  time  to  consider  the 
proposition.  The  letters  then  passed  be- 
trt-een  the  parties,  and  pursuant  thereto  the 
plaintiff  came  on  from  his  home  In  Peimsyl- 
vania  and  entered  upon  the  employment  on 
Febrnary  1,  1909.  The  defendant  correctly 
says  that  any  parol  contract  made  prior  to 
February  1st  for  a  year's  employment  to  be- 
gin on  that  date  would  be  within  the  statute 
of  frauds  and  that  proof  of  such  contract 
would  be  insufficient  to  establish  the  contract 
alleged.  But  what  occurred  before  the  let- 
ters were  written  Is  competent  to  show  the 
circumstances  under  which  they  were  writ- 
ten as  an  aid  to  their  interpretation. 

The  plaintiff's  letter  states  the  terms  of 
the  orl^nal  proposition  and  manifestly  was 
intended  as  an  acceptance  of  It.  That  the 
defendant  so  understood  It  appears  from  Its 
r.-;<ly.  It  says  therein  that  it  Is  pleased  to 
note  that  the  plaintiff  will  be  with  It  on  the 
1st  of  February  upon  the  terms  and  condi- 
tions which  had  been  gone  into  verbally  at 
tbe  time  of  the  Interview  and  that  his  sal- 
ar>  will  be  $2,500  for  the  first  year.  Had 
the  letter  eaAei  here,  It  would  have  been,  in 
Tiew  of  the  circumstances  under  which  It 
vas  written,  a  sufiSdent  memorandum  of  a 
c-nntract  for  a  year  to  justify  the  court  In 
Its  finding  of  such  a  contract.  Maynard  v. 
Koyal  Worcester  Corset  Co.,  200  Mass.  1,  6, 
85  N.  B.  877.  The  defendant  docs  not  se- 
riously contend  that  it  would  not,  but  says 
that  it  appears  by  the  letters  that  the  plaintiff 


asked  for  a  contract  for  a  year  and  that  the 
defendant  refused  to  make  such  a  contract 
Is  this  the  proper  construction  of  the  language 
of  these  letters?  The  plaintiff's  request  was 
that  "a  contract  for  the  first  year  as  above" 
be  sent  him,  showing  that  it  was  the  written 
evidence  of  the  contract  which  his  acceptance 
of  the  defendant's  proposition  had  created 
which  he  requested.  Tbe  terms  were  agreed 
upon.  He  asked  for  a  written  contract  as  evi- 
dence of  those  terms.  Apparently  the  defend- 
ant so  understood  it  It  declined  to  send  such 
a  contract,  not  because  there  was  no  agree- 
ment for  a  year's  service,  but  because  It  did 
not  give  contracts  to  Its  employes,  and  chose 
not  to  depart  in  this  case  from  an  old-estab- 
lished rule.  It  said,  "There  Isn't  a  person 
In  our  employ.  Including  three  officers,  who 
has  a  contract  of  any  kind  with  the  com- 
pany." It  cannot  be  considered  that  this 
statement  was  correct  unless  the  reference 
was  to  written  contracts.  Undoubtedly  the 
writer  meant  that  none  of  its  employes,  in- 
cluding the  officers,  had  written  contracts  of 
employment  The  language  is  that  of  a 
person  excusing  himself  for  refusing  to  send 
a  writing  embodying  an  agreement  already 
made  for  a  year's  services,  rather  than  that 
of  one  refusing  to  enter  into  such  an'  agree- 
ment. There  was  no  error  in  the  court's^ 
holding  that  there  was  a  contract  for  a  year 
of  which  the  defendant's  letter  was  a  suffi- 
cient memorandum  to  satisfy  the  statute. 

[4]  The  foregoing  renders  It  unnecessary 
to  consider  the  defendant's  request  that  par- 
agraphs 11  and  12  of  the  finding  be  stricken 
out  gs  having  beeit'  found  without  evidence 
to  support  them.  The  plaintiff  having  pro- 
duced a  sufficient  memornbdnm  in  writing 
of  the  contract,  the  finding  that  the  contract 
was  renewed  orally  on  the  mbtning  of  Feb- 
ruary 1st  has  no  significance,  and  the  defend-' 
ant  Is  not  harmed  by  the  finding. 

[6,  t]  Nor  is  the  defendant  harmed  by  ther 
finding  (also  complained  of  as  h&ving  been 
found  without  evidence),  that  from  the  time' 
of  his  discharge  until  the  end  of  the  year' 
the  plaintiff  was  not  able  to  obtain  employ- 
ment. The  plaintiff  bad  been  paid  in  full  to 
the  time  of  his  discharge.  The  defendant 
having  broken  the  contract,  the  plaintiff, 
prima  facie,  was  entitled  to  the  balance  of 
the  salary  stipulated  to  be  paid.  For  this 
be  could  have  brought  suit  at  once.  He  wait- 
ed until  the  year  had  expired.  Had  be 
brought  suit  at  once,  the  defendant  would 
have  been  permitted  to  show  In  mitigation  of 
damages  that  the  plaintiff  by  the  use  of  due 
diligence  could  find  other  employment.  In 
the  present  case,  in  like  manner  It  was  per- 
missible for  the  defendant  to  show,  either 
that  the  plaintiff  had  between  his  discharge 
and  the  end  of  the  year  fotmd  and  accepted 
other  employment,  or  that  by  proper  dili- 
gence he  could  have  found  other  employment. 
3  Sedgwick  on  Damages  (3d  Ed.)  §  603;  3 
Joyce  on  Damages,  i  2026;  2  Green.  Ev.  | 
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2eU:  Howard  t.  Daly,  61  V.  Y.  362,  371,  19 
Am.  Bep.  285;  Maynard  y.  Royal  Worcester 
Corset  Co.,  200  Mass.  1,  86  K.  E.  877.  The 
plaintiff  was  not  bound  to  offer  any  evidence 
upon  that  question  until  it  was  opened  by 
tbe  defendant  Tlie  latter  having  offered  no 
evidence  upon  that  question,  he  was  not 
harmed  by  the  finding  complained  of,  because 
without  such  finding  the  plaintiff  was  en- 
titled to  the  balance  of  his  salary  for  the 
year. 
There  la  no  error. 

WHEELER,  J.  (concurring).  I  concur  In 
the  decision  and  in  the  opinion,  except  in  the 
following  statement  of  law :  "The  defendant 
having  broken  the  contract,  the  plaintiff, 
prima  facie,  was  entitled  to  the  balance  of 
the  salary  stipulated  to  be  paid.  For  this  he 
could  have  brought  suit  at  once.  He  waited 
until  the  year  had  expired.  Had  he  brought 
suit  at  once,  the  defendant  would  have  been 
permitted  to  show  in  mitigation  of  damages 
that  the  plaintiff  by  the  use  of  due  diligence 
oould  find  other  employment.  In  the  pres- 
ent case,  in  Uke  manner  it  was  permissible 
for  the  defendant  to  show,  either  that  the 
plalDtlff  had  between  his  discharge  and  the 
end  of  the  year  found  and  accepted  other 
employment,  or  that  by  proper  diligence  he 
could  have  found  other  employment.  The 
plaintiff  was  not  bound  to  offer  any  evidence 
upon  that  question  until  it  was  opened  by 
the  defendant" 

This  is  in  conflict  with  the  doctrine  of 
Perry  v.  Simpson  Wateq>roof  Mfg.  Co.,  37 
Conn.  620,  639,  a  case  of  assumpsit  for  b<%ach 
of  a  contract  by  the  defendant,  employers  of 
the  plaintiff.  We  then  said  in  relation  to 
the  question  of  damages:  "We  are  clearly 
of  the  opinion  that  the  plaintiff  is  not  nec- 
essarily, and  as  matter  of  law,  entitled  to 
recover  the  full  price  for  the  full  term  of 
the  contract  The  defendants  violated  their 
contract,  and  the  plaintiff  suffered  damage. 
The  injury  sustained  is  the  measure  of  dam- 
ages. That  is  ascertained  by  considering 
how  much  he  could  have  earned  at  the  con- 
tract price  during  the  balance  of  the  term, 
takUig  into  consideration  the  sum  payable 
weddy,  and  also  the  value  of  the  stock  stip- 
ulated for  In  the  contract  From  this  should 
be  deducted  the  value  of  the  plaintiff's  time 
to  himself.  •  •  *  Of  course,  the  plaintiff 
would  not  be  justified  In  remaining  Idle  for 
the  whole  time.  He  will  not  be  permitted  to 
Increase  the  damage  to  himself  unnecessa- 
rily, at  the  expense  of  the  defendants.  He  is 
bound  to  use  ordinary  diligence.  The  de- 
fendants are  only  liable  for  proximate  dam- 
ages. Such  damages  as  result  from  his  own 
negligence,  or  want  of  proper  diligence,  are 
too  remote,  and  not  chargeable  to  the  defend- 
ants. Upon  the  same  principle  he  has  no 
right  to  insist  upon  employment  in  the  same 
business  or  at  the  same  price.    U  that  is  not 


to  be  had,  he  Is  bound  to  engage  In  other 
business,  and.  If  need  be^  at  a  less  price." 

We  thus  held  that  it  is  the  duty  of  the 
discharged  employ^  to  lessen  his  damage  by 
seeking  other  employment  And  yet  the 
opinion  holds  that  It  Is  the  duty  of  the  em- 
ployer to  negative  by  proof  the  employe's 
failure  of  duty  to  seek  employment  If  the 
rule  be  as  stated  in  Perry  v.  Simpson  Water- 
proof Mfg.  Co.,  87  Conn.  520,  it  is  difficult 
to  resist  the  thought  that  such  a  conclusion 
is  opi>osed  to  sound  logic. 

It  also  appears  from  Perry  T.  Simpson 
Waterproof  Mfg.  Co.  that  the  measure  of 
damages  is  the  contract  price,  less  what  the 
employ^  should  have  earned  by  the  exercise 
of  reasonable  diligence.  When  it  is  said  In 
the  opinion  that  prima  fade  the  measure  of 
damage  is  the  balance  of  the  contract  price, 
we  In  diect  overturn  a  rule  of  law  long  es- 
tablished and  well  understood.  This  means 
that  in  the  first  instance  the  burden  of  prov- 
ing that  the  employ^  could  by  the  exercise 
of  reasonable  diligence  have  found  employ- 
ment and  thus  lessened  his  damage,  is  placed 
upon  the  defendant;  and  thus  we  place 
upon  the  defendant  the  burden  of  proving 
an  essential  part  of  the  plalntUTs  cause  of 
action.  The  authorities  cited  in  the  opinion, 
L  e.,  Maynard  v.  Royal  Worcester  Corset  Co., 
200  Mass.  1,  85  N.  E.  877,  hold  that  the  bur- 
den of  proving  this  in  the  CMe  is  on  the  de- 
fendant 

That  many  courts  have  been  led  Into  this 
Illogical  and  unsound  position  Is  no  reason 
why  we  should  follow  in  their  error.  WbUe 
the  Immediate  question  has  not  been  before 
the  court  It  is  necessarily  Involved  lii  and 
logically  controlled  by  the  decision  In  Perry 
V.  Simpson  Waterproof  Mfg.  Co.,  37  Conn. 
520.  Moreover,  the  doctrine  that  the  em- 
ploy£,  rather  than  the  employer,  should  prove 
the  inability  of  the  employ^  to  get  work  is 
sound  in  principle.  The  facts  relating  to  ttie 
ability  of  the  employ^  to  get  work  are  easi- 
ly within  his  controL  He  knows,  or  may 
know,  if  he  has  done  his  duty.  The  em- 
ployer may  not  know,  though  he  be  ever  so 
diligent  After  the  employe  leaves  his  serv- 
ice, he  may  go  to  some  place  quite  unknown 
to  his  former  employer.  The  employer  can- 
not keep  track  of  the  whereabouts  of  his 
discharged  employes  and  officials.  Consider 
the  burden  this  would  place  upon  the  em- 
ployer of  say  20,000.  In  practice  it  would 
result  in  most  cases  In  the  Inability  of  tbe 
employer  making  such  proof.  He  oould  not 
support  the  burden  of  proof.  Hence  the  dis- 
charged employ^  would  recover  the  face  of 
his  contract  and  the  rule  of  law  limiting 
his  recovery  to  his  actual  damage  and  com- 
pelling him  to  deduct  from  what  his  contract 
would  have  given  him  what  he  could  have 
earned  would  be  rendered  nugatory.  Such  a 
result  would  be  unjust  to  the  employer  and 
leave  our  law  on  this  subject  contradictory 
and  lllogicaL    It  would  violate  two  rules  of 
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law.  The  burden  la  on  the  party  asserting 
or  affirming  a  fact  and  to  the  existence  of 
whose  case  or  defense  the  proof  of  such  fact 
is  essential.  Wigmore  on  Evidence,  t  2486; 
Greenleaf  on  Evidence,  i  74.  The  burden  Is 
on  the  party  who  presumably  has  peculiar 
knowledge  of  a  fact  Wigmore  on  Evidence, 
I  24S6. 


DE  CBCCO  T.  CONNECTICUT  CO. 

(Supreme  Court  of  Errors  of  Connecticut. 

May  16,  1912.) 

Garbiebs  ({  292*)— iHjmiBs  to  FASBENaxBS— 

LXABILTTY. 

Where  injuries  to  a  passenger,  caused  by 
the  breakiiiK  of  a  brake  rod^  were  due  to  the 
carrier's  failure  to  properly  mspect  and  main- 
tain the  brakes  of  the  car.  It  was  liable  for  the 
injuries. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  ff  U68-1170,  1175-1178;  Dec.  Dig. 
I  292.*] 

Appeal  from  Superior  Court,  New  Haven 
County;  Ha  reus  H.  Holcomb,  Judge. 

Action  by  Boslna  De  Cecco  against  the 
Connecticut  Company  to  recover  damages  for 
personal  Injuries,  alleged  to  have  been  re- 
ceived by  plalntUf,  while  a  passenger  on  a 
car  of  defendant,  through  its  negligence. 
There  was  a  judgment  for  plalntitT,  render- 
ed on  a  verdict  for  her,  and  defendant  ap- 
peals.   Affirmed. 

Joseph  F.  Berry,  of  New  Haven,  for  ap- 
pellant Frank  P.  McEvoy,  of  'Waterbuiy, 
for  appellee. 

PI31  CURIAM.  The  Immediate  cause  of 
the  plalntUTs  Injury  was  the  breaking  of  a 
brake  rod.  It  was  competent  for  the  jury 
to  find  upon  the  evidence  that  the  defendant 
had  failed  In  Its  duty,  as  a  common  carrier 
of  passengers,  to  the  plalntUT,  as  Its  pas- 
senger, In  the  matter  of  the  Inspection  and 
maintenance  of  the  brakes  of  the  car  in 
question,  and  that  the  plalntUTs  injury  was 
due  to  such  failure. 

There  la  no  error. 


CADWEIXi  T.  CONNECTICUT  CO. 

(Supreme  Court  of  Errors  of  Connectleut 

May  16,  1912.) 

1.  HioHWATB   (I  87*)— Eminknt  Dovain    ({ 
119*)— RiOHTs    or   ABurnNO    Ownkbs  — 

TbESFASS— NUISANCK. 

Acts  done  within  the  limits  of  a  highway 
may  work  an  actionable  injury  to  the  property 
rights  of  an  abutting  owner,  either  by  virtue 
of  his  ownership  of  the  fee  or  his  ownership 
tod  possession  of  the  abutting  property,  in 
the  first  case  the  acts,  when  toey  impose  an 
anantfaorised  additional  servitude  on  the  land 
covered  by  the  highway,  constituting  a  tres- 
pass, while  in  the  latter  case  the  owner  has 
his  remedy  as  for  a  nuisance. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  {»  297,  800;  Dec  Dig.  |  87 :»  Emi- 
oent  Domain,  Cent  Dig.  U  304-314;  Dec. 
Dig.  I  119.*] 


2.  EinKBNT  Domain   (|  203*)— ADomoHAi. 
Sebvitudk— Action  roB  Daicaqes. 

Where  a  complaint  in  trespass  by  an  abut- 
ting owner  against  a  street  railway  for  im- 
posing an  additional  servitude  on  ue  fee  of 
the  highway  in  front  of  plaintifrs  premises,  by 
transporting  things  besides  passengers,  failed 
to  allege  any  statutory  right  m  the  street  rail- 
way to  occupy  the  highway,  and  its  charter 
did  not  show  any  right  to  occupy  the  highway 
at  that  particular  place,  a  demurrer  was  im- 
properly sustained,  despite  Oen.  St  1902,  i 
3840,  allowing  street  railways  to  carry  hand 
baggage  for  its  passengers;  the  compUdnt  not 
showing  that  entire  use  of  the  highway  was 
not  a  trespass. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  IMg.  ||  737-802;  Dec  Dig.  | 
293.*] 

3.  Eminbnt  Domain  ((  119*)— UbxbofHioh- 
WAY— Additionai.  Bttbdbn. 

While  an  additional  servitude  on  the  land 
covered  by  a  highway  may  be  imposed  by  the 
manner  of  the  construction  and  operation  of 
a  street  railway,  the  mere  fact  that  the  street 
railway  is  constructed  with  T-rails  and  poles 
and  wires  are  used  to  transmit  the  power  is 
InsufiScient  to  show  any  additional  servitude 
on  the  fee  of  the  highway. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Gent  Dig.  U  304-314;  Dec  Dig.  | 
119.*] 

4.  Ehinskt  Domain  (i  298*)— Additionai. 

Sebvitude— Action  fob  Damages. 

Where  a  street  railway  was  chartered  to 
carry  passengers  and  at  most  only  authorised 
to  carry  their  hand  baggage,  a  complaint  in 
trespass  against  the  road  for  Imposing  an  ad- 
ditional servitude  on  the  fee  of  the  highway, 
which  alleged  that  the  road  Is  operated  as  a 
carrier  of  property  by  means  of  cars  designed 
for  and  carrying  property  exclusively,  and 
which  run  from  terminus  to  terminus  without 
stopping  to  receive  or  discharge  contents,  and 
receiving  and  discharging  such  freight  at  the 
two  termini  only,  is  not  defective  on  demurrer 
in  failing  to  charge  an  additional  servitude. 

[Ed.  Note. — For  other  cases,  see  Eminent 
Domafai,  Cent  Dig.  H  707-802;  Dec  Dig.  i 
293.*] 

Appeal  from  Superior  Court,  Hartford 
County ;  Gardiner  Greene,  Judge. 

Action  by  William  H.  Cadwell  against  the 
(Connecticut  Company.  From  a  pro  forma 
judgment  sustaining  a  demurrer  to  the  com- 
plaint, plalntltr  appeals.  Reversed  and  re- 
manded. 

The  action  was  to  recover  damages  by  rea- 
son of  the  defendant's  operation  of  Its  elec- 
tric street  railway  over  the  plaintiff's  land 
wltliln  the  highway  and  In  front  of  his  prem- 
ises. The  complaint  alleges  the  plalntUTs 
ownership  and  possession  of  a  tract  of  land 
In  Mew  Britain  bounded  on  one  side  by  West 
Main  street  The  remaining  allegations  are 
the  following:  "(2)  Rimnlng  between  the 
town  of  Plalnville  and  the  town  of  New 
Britain  there  has  been  constructed  an  elec- 
tric railway,  the  track  of  which  Is  built  with 
T-ralls,  and  the  cars  of  which  are  operated 
by  the  use  of  said  track  and  certain  poles 
and  wires.  (3)  A  part  of  said  track  built 
with  T-rails,  one  of  said  poles  and  certain 
of  said  wires  are  located  upon  and  over  a 
part  of  said  land,  above  described,  which  Is 
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covered  by  a  public  highway  called  West 
Main  street.  (4)  On  or  about  June  1,  1907, 
the  defendant,  for  the  purposes  of  maintain- 
ing said  electric  railway  as  described  upon 
said  land,  and  for  the  further  purpose  of 
operating  said  electric  railway  upon  said 
land  as  a  common  carrier  of  persons  and 
property  by  means  of  street  cars,  and  for  the 
further  purpose  of  operating  said  electric 
railway  upon  said  land  as  a  common  carrier 
of  property  by  means  of  cars  which  are  sole- 
ly designed  for  and  wijich  carry  property 
exclusively  and  which  do  not  stop  as  they 
run,  to  take  on  and  discharge  said  property, 
and  hare  a  station  in  the  town  of  PlainviUe, 
and  the  town  of  Mew  Britain  at  which  they 
stop  to  take  on  and  discbarge  said  property, 
unlawfully  entered  upon  that  part  of  said 
land,  above  described,  which  is  covered  by 
said  public  highway  called  West  Main  street, 
and  ever  since  its  entry,  day  by  day,  has 
maintained  said  electric  railway  aa  described 
upon  said  land;  and  ever  since  its  entry, 
day  by  day,  has  operated  said  electric  rail- 
way upon  said  land  as  a  common  carrier  of 
persons  and  property  by  means  of  street 
cars,  and  ever  since  its  entry,  day  by  day, 
has  operated  said  electric  railway  upon  said 
land  as  a  common  carrier  of  property  by 
means  which  are  solely  designed  for  and 
wWeh  carry  property  exclusively  and  which 
do  not  stop  as  they  run,  to  take  on  and  dis- 
charge said  property  and  have  a  station  in 
the  town  of  Plalnvllle  and  the  town  of  New 
Britain  at  which  they  stop  to  take  on  and 
discharge  said  property." 

Charles  H.  Mitchell,  of  New  Britain,  for 
appellant  Lucius  F.  Robinson  and  Francis 
W.  Cole,  both  of  Hartford,  for  appellee. 

PRENTICE,  J.  (after  stating  the  facta  as 
above).  [1]  Acts  done  within  the  limits  of  a 
highway  may  work  an  actionable  Injury  to 
the  property  rights  of  an  abutting  proprietor 
and  occupant  by  virtue  of  either  his  owner- 
Rbip  of  the  fee  of  the  land  covered  by  the 
highway,  or  his  ownership  and  possession 
of  the  abutting  property.  Cadwell  v.  Con 
nectlcut  Ry.  &  Ltg.  Co.,  84  Conn.  450,  452, 
SO  Atl.  285.  In  the  former  case  the  acts  may 
constitute  a  trespass.  This  is  the  case  when- 
ever the  acts,  l>elug  without  authority,  or  in 
excess  of  authority,  are  such  as  impose  an 
additional  servitude  upon  the  land  covered 
by  the  highway.  Canastota  Knife  Co.  v. 
Newiugton  Tramway  Co.,  69  Conn.  146,  161, 
36  Atl.  1107;  Norwich  City  Gaslight  Co.  v. 
Norwich  City  Gas  Co.,  25  Conn.  19;  Nichol- 
son v.  New  York  &  N.  H.  R.  Co.,  22  Conn. 
74.  56  Am.  Dec.  390;  Munson  v.  Mallory,  30 
Conn.  165,  172,  4  Am.  Rep.  52.  In  the  latter 
case  the  injured  party  lias  his  remedy  as  for 
a  nuisance.  Cadwell  v.  Connecticut  Ry.  * 
Ltg.  Co.,  84  Conn.  450,  454,  80  Atl.  285. 

This  action,  unlike  that  last  cited,  which 
was  also  brought  by  this  plaintiff  against 
this  defendant,  and  dealt  with  the  same  gen- 


eral situation,  is  one  which  belongs  to  the 
former  class.  It  se^s  redress,  aa  the  former 
did  not,  for  an  alleged  Invasion  of  the  piain- 
ttCTs  rights  as  owner  of  the  soil  of  the  high- 
way through  certain  conduct  of  the  defend- 
ant therein  wtilch  is  set  out,  and  claimed  to 
have  been  without  right  The  two  cases 
thus  have  little  in  common.  In  the  former 
we  were  dealing  with  an  alleged  nuisance 
affecting  injuriously  the  rights  of  the  plain- 
tiff as  an  abutting  owner;  in  the  pres- 
ent, with  a  claimed  trespass  done  to  the 
land  within  the  highway  limits. 

This  complaint  is  not  drafted  with  preci- 
sion, in  that  it  does  not  directly  aver  ei- 
ther the  plalntUTs  ownership  and  possession 
of  the  land  over  which  the  highway  ia  laid 
out,  or  the  defendant's  Invasion  of  the  plain- 
tiff's rights  therein  by  its  acts  set  up.  There 
are,  however,  allegations  from  which  these 
averments  may  well  be  inferred,  and  in 
which  it  was  evidently  intended  that  they 
should  be  included,  so  that  the  purpose  of 
the  pleader  to  charge  a  tresiwss  upon  the 
land  within  the  highway  through  the  opera- 
tion of  the  recited  acts  of  the  defendant  in 
imposing  an  additional  servitude  thereon  is 
apparent.  Counsel  for  the  plaintiff  so  in- 
terprets his  pleadings,  and  counsel  for  the 
defendant  accept  it  as  sufficiently  alleging  a 
cause  of  action  of  that  character. 

The  latter  suggests  that  a  cause  of  ac- 
tion for  a  nuisance  may  also  be  within  the 
purview  of  the  allegations.  Plaintiff's  coun- 
sel makes  no  such  claim,  and  there  appears 
to  be  no  substantial  basis  for  it  It  is  quite 
evident  that  the  averments  re8i>ecting  rails 
and  structures,  which  the  plaintiff  make^i, 
and  which  alone  give  color  to  the  suggestion 
that  the  complaint  may  be  regarded  as  com- 
prehending a  cause  of  action  for  a  nuisance, 
were  made  for  no  other  purpose  than  as 
pertinent  to  the  cliarge  that  a  servitude  was 
being  Imposed  upon  the  land  of  the  high- 
way in  excess  of  that  resulting  from  the  ex- 
isting highway  easement. 

[2]  We  have,  then,  before  us  for  determi- 
nation the  single  question  whether  or  not 
the  allegations  of  the  complaint  stiow  the 
imposition  upon  the  soil  of  the  highway  of 
an  additional  servitude.  In  answering  this 
question  it  Is  flrst  of  all  important  to  Icnow 
what  legislative  authority,  if  any,  the  de- 
fendant had  to  construct  and  operate  an 
electric  street  railway  tn  front  of  the  plain- 
tiff's premises.  The  complaint  is  silent  upon 
this  subject,  and  unless  we  can  gather  ade- 
quate information  upon  it  through  the  ex- 
ercise of  that  judicial  knowledge  which  we 
have  of  its  charter  rights,  the  defendant 
will  be  left  In  the  position  of  one  who  In- 
vades a  highway  with  a  street  railway  with- 
out legislative  authority.  If  that  is  the  po- 
sition which  the  defendant  occupies  before 
the  court  under  its  demurrer,  it  Is  clear  that 
it  was  improperly  sustained.  It  is  not  easy 
to  discover  how  It  can  escape  from  this  po- 
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sition  Trlth  its  Inevitable  result,  since  the 
charter  Informs  tis  only  that  It  has  legls- 
latire  authority  to  construct  and  operate 
for  the  carriage  of  both  persona  and  proper- 
ty Its  tracks  through  a  portion  of  West  Main 
street.  Where  that  portion  Is  In  relation  to 
the  plalntUTs  property  we  are  not  told,  and 
neither  legal  presumptions,  nor  section  3840 
of  the  (Jeneral  Statutes,  suffice  to  supply 
the  deficiency. 

If,  however.  It  be  assumed  that  the  de- 
fendant has  constructed  and  operated  Its 
rond  in  front  of  tiie  plalntifTs  property  un- 
diT  such  conditions  as  to  entitie  It  to  the 
full  benefit  of  the  charter  and  statute  au- 
thority to  utilize  it  for  the  transportation, 
of  passengers  and  property,  as  doubtless  Is 
the  fact,  we  are  under  the  necessity  of  ex- 
amining the  allegations  to  learn  whether 
they  set  up  any  conduct  on  the  defendant's 
part  outside  of  the  limits  of  the  authority 
thus  attempted  to  be  conferred,  or  within 
thow  limits,  but  without  the  iwwer  of  the 
General  Assembly  to  confer  In  the  absence 
of  compensation  to  landowners. 

[3]  The  allegation  that  it  has  constructed 
its  tracks  with  T-ralls,  and  that  Its  <*rs  are 
operated  upon  such  tracks  and  by  the  use 
of  certain  wires  and  poles,  in  the  absence 
of  further  Information  may  be  dismissed 
from  present  consideration.  It  is  true  that 
an  additional  servitude  may  result  from 
methods  of  construction  and  operation,  but 
the  bald  facts  here  stated  are  altogether  in- 
siiffldent  to  establish  such  a  condition  as 
that  principle  contemplates.  Canastota  Knife 
Co.  X.  Newlngton  Tramway  Co.,  69  Conn. 
14C  159.  36  AO.  1107;  Nieman  v.  Detroit 
Suburban  Co.,  103  Mich.  256,  260,  61  N.  W. 
519;  Newell  v.  Minneapolis,  L.  &  M.  By.  Co., 
3.")  Minn.  112,  27  N.  W.  839,  59  Am.  Rep. 
303;  Mordhurst  v.  Ft.  Wayne,  etc.,  Co.,  163 
Ind.  268.  71  N.  E.  642,  66  I..  B.  A.  105,  106 
Am.  St  Rep.  222,  2  Ann.  Cas.  067. 

The  other  conduct  complained  of  Is  the 
unlawful  entry  upon  the  land  of  the  high- 
way for  the  purpose  of  maintaining  its  elec- 
tric railway,  of  operating  this  railway  upon 
said  land  as  a  common  carrier  of  persons 
and  property  by  means  of  street  cars,  and 
of  operating  said  railway  upon  said  land  as 
a  common  carrier  of  property  by  means  of 
ears  designed  solely  for  and  carrying  prop- 
erty exclusively,  and  which  run  without  stop- 
ping between  termini  located  In  different 
towns,  which  termini  are  the  only  points 
ivhere  what  is  carried  Is  either  taken  on  or 
discharged,  and  the  continued  doing  in  fact  of 
these  things  for  the  period  of  several  years 
prior  to  the  commencement  of  the  action. 

Here  are  three  distinct  grounds  of  com- 
plaint The  first  that  the  defendant  Is  main- 
taining In  the  street  an  electric  street  rail- 
way using  poles  and  wires  in  its  operation 
and  Trails  for  its  tracks,  calls  for  no  ex- 
tei]df>d  consideration.  The  Canastota  Knife 
Company  Case,  supra,  effectually  disposes  of 


any  contention  that  the  construction  and 
operation  according  to  customary  methods, 
and  without  especial  features  creating  ex- 
ceptional conditions,  of  an  electric  street 
railway  having  its  rails  laid  on  a  level  with 
the  surface  of  the  highway,  and  designed 
and  used  for  the  accommodation  of  passen- 
ger travel,  imposes  an  additional  servitude 
upon  the  soil  of  the  highway.  There  is  no 
suggestion  In  this  portion  of  the  complaint 
that  the  service  performed  by  the  defendant's 
railway  is  other  than  the  customary  pas- 
senger service,  that  the  manner  of  Its  con- 
struction, operation,  or  use  differs  in  any  re- 
spect from  the  ordinary,  or  is  marked  by 
special  features  which  would  tend  to  give  to 
it  a  different  character  from  that  of  the  reg- 
ulation electric  street  railway,  except  per- 
haps the  fact  that  T-rails  are  used.  The  in- 
adequacy of  this  isolated  fact  we  have  al- 
ready had  occasion  to  notice. 

[4]  The  two  remaining  grounds  of  com- 
plaint Import  another  factor  into  the  situa- 
tion, and  one  which  takes  it  outside  of  the 
direct  application  of  the  decision  In  the  Can- 
astota BCnlfe  Company  Case,  and  of  all  other 
Connecticut  decisions.  It  calls  for  a  consid- 
eration of  the  rights  of  an  electric  street 
railway  In  the  matter  of  property  transporta- 
tion, directly  for  hire,  and  not  as  an  incident 
of  passenger  service.  The  complaint  con- 
tains certain  charges  involving  this  subject. 
If  in  the  doing  of  any  of  the  things  so  charg- 
ed, the  defendant  Is  going  further  in  its  use 
of  the  highway  than  it  can  properly  do  with- 
in the  limits  of  the  highway  easement  a 
good  cause  of  action  is  stated. 

The  subject  of  the  ability  of  an  electric 
street  railway  company,  having  the  custom- 
ary construction  and  operation  in  a  high- 
way, to  become  a  carrier  of  things,  without 
imposing  an  additional  servitude,  has  been 
much  discussed  in  the  cases  and  by  text- 
writers,  and  with  widely  varying  results. 
In  at  least  one  Jurisdiction  it  has  been  broad- 
ly held  that  highways  are  as  open  to  use 
in  the  transportation  of  property  by  street 
railways  as  in  that  of  persons,  and  that  such 
carriage  of  property  generally  is  not  a  new 
and  independent  use.  Montgomery  v.  Rail- 
way Co.,  104  Gal.  186,  37  Pac.  786,  25  L.  R.  A. 
654,  43  Am.  St  Rep.  89. 

This  broad  conclusion  has  not  met  with 
general  acceptance,  and  we  are  unable  to  ap- 
preciate the  force  of  the  reasoning  by  which 
it  has  been  supported.  To  say  that  because 
highways  ever  have  been  and  are  established 
and  maintained  for  purposes  of  public  travel, 
and  in  their  conception  and  purpose  are,  and 
from  the  earliest  times  have  been,  set  apart 
for  transportation  thereon  of  things  as  well 
as  persons,  and  for  the  convenience  and 
service  of  the  public  by  providing  means  for 
such  transportation,  it  follows  that  any  and 
all  use  of  the  highway  for  the  transportation 
of  things,  no  matter  what  they  are,  or  how, 
or  for  what  purpose  or  end,  or  for  whose 
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benefit  or  convenience  tbey  are  carried,  or 
wbat  effect  their  carriage,  or  tbe  method  of 
It  (physical  features  of  the  system  apart), 
may  have  upon  the  enjoyment  of  the  highway 
by  the  public  generally  or  by  the  abutting 
property  owner,  Is,  we  think,  to  Ignore  pos- 
sible factors  In  a  situation  which  might  pos- 
sess large.  If  not  controlling,  lmportanc& 

The  highway  conception  Involves  the  Idea 
of  an  agency  for  tbe  common  use  and  accom- 
modation of  all  the  public — of  a  use  from  the 
enjoyment  of  which  no  one  shall  be  unreason- 
ably excluded  by  the  operations  of  others, 
and  in  the  enjoyment  of  which  no  one  shall 
be  unreasonably  hindered  or  annoyed.  Cana- 
stota  Knife  Oo.  v.  Newlngton  Tramway  Co., 
68  Conn.  146,  156,  36  Atl.  1107.  In  that  con- 
ception tbe  highway  becomes  a  place  set 
apart  for  the  convenience  and  benefit  of  mem- 
bers of  the  local  community  and  of  the  ad- 
jacent landowner  among  others.  It  contem- 
plates that  Its  use  and  enjoyment  by  those 
who  have  occasion  to  use  It  shall  not  be  of 
finch  character  as  to  unreasonably  Interfere 
with  Its  free  and  beneficial  enjoyment  by 
these  persons,  or  to  be  "the  proximate  cause 
<t  special  damage  of  a  new  description  to 
tbe  owner  of  the  soil."  Canastota  Knife  Go. 
V.  Newlngton  Tramway  Co.,  69  Conn.  .146, 
169,  36  AU.  1107,  1111;  New  York,  N.  H.  & 
H.  R.  Co.  T.  Fair  Haven  &  W.  E.  Co.,  70 
Conn.  610,  616,  40  AU.  607,  41  AtL  169.  We 
are  therefore  unprepared  to  say  that  any 
change  in  highway  use  which  might  attend 
the  carriage  of  properly  over  public  ways, 
whatever  Its  character,  and  however  conduct- 
«d,  construction  of  the  road  and  structures 
in  tbe  highway  aside,  would  be  one  of  degree 
only  and  not  of  kind,  and  that  the  highway 
would  remain  In  all  essential  particulars  un- 
changed In  character,  purpose,  and  use  under 
all  conditions  of  property  transportation  over 
It  It  is  easy  to  conceive  of  conditions,  and 
hy  no  means  remote  ones,  under  which  It 
could  not  be  said  fairly  that  the  use  was  In 
aid  of  the  Identical  use  for  which  way  was 
-created,  and  not  a  new  and  Independent  use; 
and  this  is  a  test  which  must  be  met  and  sat- 
isfied. This  view  is  one  which  was  plainly 
foreshadowed  In  the  Oanastota  Knife  Com- 
pany Case  and  the  earlier  case  of  Imlay 
T.  Union  Branch  K.  Co.,  28  Conn.  249,  68  Am. 
Dec.  392.  In  fact,  the  opinion  In  the  former 
case  went  so  far  as  to'  suggest  certain  condi- 
tions of  passenger  traffic.  Independent  of  con- 
struction, which  would  destroy  the  Identity 
of  use  between  It  and  highway  use.  69  Conn. 
154,  36  Atl.  1107. 

Other  cases  have  gone  to  the  other  ex- 
treme, and  held  that,  where  there  is  carriage 
■ot  property,  there  an  additional  servitude  is 
necessarily  imposed.  Wilder  v.  Aurora,  etc., 
Co.,  216  111.  493,  75  N.  B.  194;  Birmingham 
Belt  R.  Co.  T.  Lockwood,  160  Ala.  610,  43 
South.  819;  Rische  v.  Texas  Transportation 
Co.,  27  Tex.  Wv.  App.  33,  66  S.  W.  324.  The 
argument  upon  which  this  conclusion  is  based 
is  one  to  the  general  effect  that,  where  such 


conditions  exist,  the  carrier  becomes  dosdy 
assimilated  to  the  ordinary  railroad,  and 
should  therefore  be  classed  with  them  in 
their  relation  to  the  highway  easement- 
Some  authorities,  including  text-writers,  elab- 
orate this  argument  by  dividing  carriers  us- 
ing tracks  as  a  medium  of  transportation  in- 
to two  classes,  to  wit:  (1)  the  street  railway, 
which  is  defined  to  be  one  laid  In  highways, 
and  designed  and  used  for  passenger  trans- 
portation only;  and  (2)  the  commercial  rail- 
road, which  term  is  employed  in  the  classifi- 
cation to  embrace  the  ordinary  steam  road 
and  all  others,  whatever  the  kind  of  power 
utilized,  and  wherever  laid,  which  are  car- 
riers of  things.  This  classification  having 
been  established,  it  is  said  that  those  of  the 
former  class  Impose  no  additional  servitude, 
while  those  of  the  latter  do.  Lewis  on  Emi- 
nent Domain,  {  150;  Nellls  on  Street  Rail- 
ways, i  83;  Linden  Land  Co.  v.  Milwaukee, 
etc,  Co.,  107  Wis.  611,  83  N.  W.  851;  WUder 
▼.  Aurora;  etc,  Co.,  216  lU.  493,  75  N.  E. 
194;  Rische  r.  Texas  Transportation  Co.,  27 
Tex.  Civ.  App.  33,  66  S.  W.  324;  Schaaf  T. 
Cleveland,  etc  Co.,  66  Oliio  St  216,  64  N.  B. 
146.     Z 

The  logic  of  the  general  proposition  enun- 
ciated in  this  class  of  cases  and  of  this  clas- 
sification is  not  apparent  to  us.  The  pur- 
poses for  which  highways  always  have  been, 
and  now  are,  laid  out  and  the  right  of  way 
therefor  acquired,  include  their  use  for  the 
transportation  thereon  of  property  as  well  as 
that  of  persons.  Their  intended  minlstratloa 
to  the  public  convenience  and  advantage  is 
one  which  comprehends  a  public  service  in 
both  capacities.  What  basis  In  reason  there 
is  for  a  distinction  between  conditions  which 
result,  from  the  application  of  like  improved 
methods  when  made  to  the  carriage  of  per- 
sons and  when  made  to  the  carriage  of  things, 
unless  reason  for  that  distinction  be  found 
in  something  besides  the  bare  fact  that  in 
the  one  case  it  is  persons  and  in  the  other 
property  which  is  concerned,  we  are  unable 
to  discover.  It  well  may  be  that  the  appli- 
cation of  the  new  methods  to  property  carry- 
ing in  given  cases,  or  conceivably  in  all  cases, 
may  take  such  shape  and  Involve  such  Inci- 
dents as  to  create  reasons  for  a  recognition 
of  the  fact  that  In  those  cases  an  additional 
servitude  will  thereby  be  created.  But  that 
is  a  very  different  thing  from  saying  that 
there  can  be  no  property  carrying  without 
destroying  the  identity  of  the  highway  use 
for  the  simple  reason  that  the  subject  of  the 
carriage  is  property. 

It  is  easy  to  conceive  how  the  denial  of 
the  right  to  utilize  new  methods  in  the  car- 
riage of  things  over  a  highway  without 
transgressing  tbe  right  of  way  involved  in 
the  highway  easement  might  result  In  seri- 
ous Inconvenience  and  disadvantage  to  the 
public  whose  Interest  the  highway  was  de- 
signed to  serve,  and  to  the  local  public  most 
directly  concerned,  and  a  material  diminu- 
tion of  the  highway  privilege  which  they 
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■are  entitled  to  enjoy.  Mordhnrat  t.  Ft 
Wayne  Co.,  163  Ind.  268,  71  N.  E.  642,  66 
L.  R.  A.  106,  106  Am.  St  Rep.  222,  2  Ann. 
Cas.  967.  Inability  to  carry  property  in- 
dades  inability  to  carry  malls,  or  packages 
for  local  delivery,  or  to  accommodate  the 
strictly  local  public  in  any  manner  of  trans- 
portation of  things.  Can  it  be  fairly  said 
that  in  no  Bervice  of  this  character  can  con- 
ditions be  fonnd  which,  by  reason  of  the  in- 
herent nature  of  the  service,  will  not  be  in 
excess  of  the  highway  privilege.  We  think 
not  and,  furthermore,  that  the  Incidents 
of  such  service  are  not  necessarily  such 
that  it  must  be  said  of  them  that  they  are 
incompatible  with  highway  use. 

There  are  other  cases  which  have  drawn 
a  distinction  between  urban  and  Interurban 
service,  and  attempted  to  find  In  that  dis- 
tinction a  feature  of  significance,  if  not  con- 
trolling significance,  in  the  determination 
of  the  question  before  the  court  Zehren  v. 
Milwaukee,  etc.,  Co.,  99  Wis.  83,  74  N.  W. 
538,  41  L.  R.  A.  575,  67  Am.  St  Rep.  844; 
Younkln  v.  Milwaukee,  etc.,  Co.,  112  Wis. 
15,  87  N.  W.  861;  Harvey  v.  Aurora,  etc., 
Co.,  174  lU.  295,  51  N.  B.  163.  See  Dillon 
on  Hmiiclpal  Corporations  (5th  Ed.)  {  1258. 
We  can  discover  no  good  reason  for  this 
distinction,  at  least  under  our  system  where 
the  public  easement  is  for  the  benefit  of 
all  tbe  public  alike  without  regard  for  ter- 
ritorial subdivisions,  and  where  the  char- 
acter of  a  highway  and  of  the  highway  ease- 
m&it  is  the  same  wherever  it  is  located  and 
however  great  or  small  the  extent  of  its 
senrlcb  Canastota  Knife  Co.  v.  Newlngton 
Tramway  Co.,  69  Conn.  146,  164,  36  Atl. 
1107;  Dillon  on  Municipal  Corporations  (6th 
Ed)  i  1258. 

We  are  satisfied  that  tbe  question  for 
solution  is  one  which  cannot  by  reason  of 
its  nature  be  resolved  in  any  of  the  ways 
indicated.  It  is  one  which  may  present  it- 
self under  too  many  widely  differing  as- 
pects to  be  resolved  in  respect  to  all  which 
may  arise  by  any  such  artificial  process 
as  the  application  of  a  simple  test  which 
regards  a  single  fact  or  incident  only,  and 
ignores  all  others.  The  several  tests  indi- 
cated possess  the  merit  of  simplicity,  but  no 
one  of  them  is  founded  in  a  sound  lo'gic, 
avoids  practical  difficulties,  or  escapes  what 
may  be  harsh  results  to  the  public,  and  re- 
sults defeating  the  very  purpose  of  a  public 
way.  The  practical  difficulties  attending 
their  application  are  apparent  We  are  sat- 
isfied that  there  can  be  no  short  cut  to  .a 
reasonable  and  ]nst  conclusion  under  the 
varying  conditions  which  may  arise,  and 
one  which  shall  serve  the  best  interests  of 
tbe  public.  Including  abutting  owners  them- 
wives.  Such  a  conclusion  is  one  which  can 
be  readied  only  by  a  study  of  the  condi- 
tions which  are  present  In  a  given  case,  or 
In  given  classes  of  cases,  and  by  bringing 
to  bear  upon  these  conditions  those  pertinent 
considerations  which  are  best  calculated  to 


disclose  whether  the  new  use  is  in  aid  of 
the  highway  use,  or  an  essentially  different 
and  Independent  use. 

We  have  no  occasion  here  to  attempt  an 
exhaustive  recital  of  those  considerations. 
We  have  already  had  occasion  to  notice 
a  number  of  them,  and  sufficiently  for 
present  purposes  called  attention  to  the  ob- 
jective point  of  inquiry,  the  goieral  direc- 
tion of  it  and  tbe  salient  suggestive  facts 
to  be  looked  at 

The  fact  that  this  is  the  only  method  by 
which  satisfactory  results  can  be  arrived 
at  Is  emphasized  by  a  study  of  the  cases 
which  have  sought  to  adopt  more  direct 
methods.  Dillon  and  other  writers,  realiz- 
ing the  difficulties  which  must  beset  an  at- 
tempt to  adopt  shorter  and  simpler  pro- 
cesses, have  asserted,  and  we  think  correct- 
ly, that  after  all  each  situation  must  be 
dealt  with  upon  its  own  merits.  Dillon  on 
Municipal  Corporations  (6th  Ed.)  i  2032n; 
Nichols  on  Eminent  Domain,  {  100.  This  is 
substantially  the  attitude  which  certain 
courts  have  taken.  White  v.  Blanchard 
Bros.  Granite  Co.,  178  Mass.  363,  366,  et 
seq.,  69  N.  E.  1026,  Mordhurst  v.  Ft  Wayne 
Co.,  163  Ind.  268,  71  N.  B.  642,  66  L.  R.  A. 
106,  106  Am.  St  Rep.  222,  2  Ann.  Cas.  967; 
Schaaf  ▼.  RaUway  Co.,  66  Ohio  St  215,  64 
N.  E.  145. 

Turning  now  to  the  allegations  of  the 
complaint  we  find  that  It  is  there  charged 
that  the  defendant  in  the  operation  of  its 
road  has  been  and  is  transporting  property 
as  well  as  persons.  This  charge,  standing 
as  it  does,  by  Itself  and  without  amplifica- 
tion, is  under  our  conclusion  insufllcient  to 
establish  conduct  which  ia  ontside  of  high- 
way rights.  It  is,  however,  further  averred 
that  its  road  is  operated  as  a  carrier  of 
property  by  means  of  cars  designed  for  and 
carrying  property  exclusively,  and  which 
run  from  terminus  to  terminus,  presumably 
some  miles  distant  from  each  other,  with- 
out stopping  to  receive  or  discharge  con- 
tents, and  receiving  and  discharging  such 
contents  at  the  two   termini  only. 

In  the  Canastota  Knife  Company  Case  it 
was  suggested  that  a  passenger  traffic  road 
ruiming  under  similar  conditions,  and  not 
serving  and  accommodating  the  public  as  it 
ran,  might  not  be  rightfully  operated  In  a 
highway  without  creating  an  additional 
servitude.  Here  is  set  up  a  situation  where 
all  local  accommodation  is  prima  facie  ex- 
cluded. The  company  in  the  operation  of 
its  property  carrying  cars  does  not  serve 
and  accommodate  as  they  run,  and  the 
highway  is  apparently  put  to  a  use  in  which 
there  is  no  purpose  to  facilitate  its  most 
natural  and  normal  use.  Under  the  allega- 
tions the  transportation  might  well  be  for 
the  general  purposes  of  commerce  rather 
than  as  an  adjunct  of  ordinary  street  trav- 
el, and  the  service  rendered  thus  brought 
into  close  affiliation  with  that  rendered  by 
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ordinary  freight  carrying  roads  of  the  steam 
variety.  Dillon  on  Municipal  Corporations 
(5th  Ed.)  !  259;  Klnsey  v.  Union  Traction 
Co.,  169  Ind.  563,  584,  81  N.  E.  922.  The 
allegations  are  not  as  full  and  as  informing 
concerning  the  situation  as  they  should 
have  been  made;  hnt  they  are  snffldent  to 
mable  the  plaintiff  to  establish  under  them 
an  Invasion  of  his  rights  as  fee  owner,  and 
they  ought  not  to  have  been  dismissed  upon 
demurrer,  but  should  have  been  allowed  to 
stand  to  be  dealt  with  after  the  pertinent 
facts  of  the  situation  had  been  more  fully 
developed  by  the  pleadings  or  upon  a  hear- 
ing. 

There  la  error.  The  Judgment  is  revers- 
ed, and  the  cause  remanded  to  be  proceeded 
with  according  to  law. 


BliANCHARD  et  al.  v.  PRUDENTIAL  INS. 

CO.  OF  AMERICA  et  al. 

(Court  of  Errors  and  Appeain  of  New  Jersey. 

April  26,  1912.) 

1.  iNsnaANCi:    (|    38*)    —    Lrra    Insubahoe 
Companies  —  Rates  —  Rbduotiow  —  Stat- 

UT£S 

P.L.  1907,  p.  140,  f  12.  required  domestic 
insarance  companies  to  elect  whether  they 
would  conduct  a  participating  or  nonparticipat- 
Ing  policy  business.  A  domestic  insurance 
company,  which  was  issuing  ordinary  policies 
entitling  the  bolder  to  participation  in  profits, 
and  which  had  put  nearly  all  of  its  industrial 
nonparticipating  poUcies  on  a  basis  of  partici- 
pation in  profits  by  means  of  cash  dividends 
and  surrender  values,  elected  to  carry  on  a 
nonparticipating  business  and  to  discontinue 
the  issuance  of  participating  policies,  and 
thereafter  its  directors  in  good  faith  made  a 
concession  to  all  holders  of  industrial  policies, 
including  policies  issued  after  the  statute,  by 
adding  about  10  per  cent,  to  tiie  amount  of 
insurance  the  same  preminm  would  pay,  claim.- 
ing  that  such  concession  was  only  a  return  of 
excessive  premiums,  or  a  cost  or  expense  nec- 
essarily incurred  in  preserving  its  business. 
Held,  tiiat  the  sole  intention  of  the  Legislature 
was  to  separate  the  two  forms  of  insurance 
without  reference  to  the  methods  adopted  by 
companies  in  the  conduct  of  their  business,  and 
that  the  concession  did  not  constitute  the  do- 
ing of  a  participating  policy  business  in  viola- 
tion of  the  statute. 

[Ed.  ^ote. — For  other  cases,  see  Innrance, 
Cent.  Dig.  {  47 ;   Dec.  Dig.  {  38.  •] 

2.  IN8DBAN0B     (§     88»)— STOCK     C01CPANIE»— 

Dividends — Statutoby  Pbovisions. 

P.  L.  1807,  p.  132,  {  1,  required  insurance 
companies  conducted  on  the  mutual  plan,  or  in 
which  the  policy  holders  were  entitled  to  share 
in  the  profits  or  surplus,  to  annually  ascertain 
the  amount  of  surplus  to  which  participating 
policies  were  entitled,  and  to  apportion  to 
such  policies  as  a  class  the  surplus  so  ascer- 
tained, and  carry  such  amount  as  a  distinct 
liabili^  to  such  class  of  policies  on  and  for 
which  it  was  accumulated.  Directors  of  a  do- 
mestic insurance  company,  in  compliance  with 
the  statute,  in  February,  1908,  ascertained  the 
earnings  on  participating  policies  prior  to  De- 
cember SI,  1007,  and  apportioned  a  profit  of 
about  ?2,500,000  to  the  stockholders,  and  by 
resolution  not  affected  with  fraud  or  bad  faith 
placed  that  amount  to  its  contingent  surplus, 
and   deferred  its   payment   until  future   action 


by  the  directors.  Eeld,  in  view  of  the  contln- 
gendea  and  liabilities  of  the  company,  that 
their  refusal  to  make  a  present  distribution  of 
such  stockholders'  dividends  was  a  matter  of 
business  discretion,  and  that  equity  would  not 
interfere  by  injunction  to  compel  a  present 
distribution. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  f  47;   Dec.  Dig.  $  38.*] 

8.  CoBPOBATioNS  (§  162*)— Capital  Stock- 
Dividends— Rights  or  Stockiioldebs. 
In  cases  where  the  power  of  the  directors 
of  a  corporation  is  without  limitation  and  free 
from  restraint,  they  may  reserve  such  profits 
as  may  be  necessary  or  Judicious  for  repairs 
or  Improvements  and  to  meet  contingencies 
both  present  and  prospective,  and  thereby  de- 
fer the  distribution  of  dividends,  and  their  de- 
termination to  do  so,  if  made  in  good  faith,  is 
final  and  not  subject  to  judicial  revision. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  {§  564-567;  Dec.  Dig.  | 
162.*] 

Appeal  from  Court  of  Chancery;  HowelU 
Vice  Chancellor. 

Bill  by  Leon  F.  Blanchard  and  others 
against  the  Prudential  Insurance  Company 
of  America  and  others.  From  a  decree  of 
the  Chancery  Court  (78  N.  J.  Eq.  471,  7» 
Atl.  533),  directing  a  mandatory  injunction 
against  the  directors  of  the  company  to  de- 
clare a  dividend  to  complainants,  and  de- 
nying complainants  all  other  relief,  both 
parties  appeal.  That  part  of  the  decree  de- 
nying relief  to  complainants  affirmed,  and 
that  part  of  the  decree  directing  the  distri- 
bution of  dividends  reversed. 

John  R.  Hardin  and  Robert  H.  McCar- 
ter,  both  of  Newark,  for  complainants.  Ed- 
ward D.  Duffield  and  Richard  V.  Llndabury. 
both  of  Newark,  for  defendants. 

KALISCH,  J.  A  bill  of  complaint  wa:« 
filed  in  the  Court  of  Chancery  against  the 
Prudential  Insurance  Company  by  Leon  F. 
Blanchard  In  behalf  of  himself  and  other 
stockholders  of  said  company  who  might 
come  in,  to  compel  a  distribution  to  them, 
by  way  of  dividend,  of  an  equitable  portion 
of  the  surplus  from  accumulated  proUt.s 
amounting  to  $2,500,000,  which  bad  been  al- 
leged to  be  available  for  the  purpose  by 
the  directors  of  said  company  and  arbitrari- 
ly and  illegally  "in  a  way  fraudulent  In  law 
and  subversive  of  the  rights  of  the  stock- 
holders not  assenting  thereto,"  withheld  by 
them  from  the  stockholders  entitled  thereto. 
Aa  incidental  to  this  relief,  the  bill  prayed 
the  aid  of  the  court  to  prevent  the  coiu- 
pany  from  making  any  payments  and  grant- 
ing any  benefits  out  of  the  surplus  profits 
to  policy  holders  in  excess  of  their  contrac- 
tual rights.  The  decree  of  the  Court  of 
Chancery  directed  a  mandatory  injunction 
to  the  direotors  of  said  company  to  declare 
a  dividend  to  the  complainants,  and  all  oth- 
er stockholders  of  that  company,  pro  rata 
to  their  several  stockholdings,  of  |2,500,00O 
from  the  surplus  of  the  company.  It  denied 
to  the  complainants  all  other  relief,  and  dl- 
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tected  the  payment  of  complainants'  costs 
and  counsel  fee  by  the  defendant  company. 
From  tbat  part  of  the  decree  directing  the 
declaring  of  the  dividend  and  to  distribute 
the  same  to  stot^holders  and  the  payment  of 
complainants'  counsel  fees  and  costs  by  the 
defendant  company,  the  defendants  appeal- 
ed to  this  court,  upon  the  ground  that  the 
Court  of  Chancery  should  have  dismissed 
the  complainants'  bill,  with  costs. 

From  ttiat  part  of  the  decree  denying  all 
other  relief  to  the  complainants,  the  com- 
plainants appealed  to  this  court,  on  the 
gromid  that  the  court  should  also  have  de- 
creed that  additional  benefits  applied  to  the 
policies  Issued  by  the  defendant  insurance 
company  after  the  beginning  of  the  year 
1907,  and  before  July  1,  1908,  made  the  pol- 
icy holders  holding  said  policies  on  the  last- 
mentioned  date  participate,  to  the  extent  ot 
such  additional  benefits,  in  the  profits  of 
the  company's  business  contrary  to  the  pro- 
visions of  the  act  of  the  Legislature  of  New 
Jersey  (supplemental  to  the  general  law  for 
the  r^nlation  and  incorporation  of  insur- 
ance companies)  approved  April  16,  1907; 
and  that  in  determining  the  surplus  of  the 
company  as  a  stock  corporation  the  amount 
of  snch  additional  benefits  should  have  been 
indaded  In  the  profits  of  the  company's  busi- 
ness and  added  to  said  surplus  as  part  there- 
of: and  that  an  injunction  should  have 
been  directed  restraining  and  enjoining  the 
defendant  company  from  further  paynients 
to  any  policy  holder  holding  a  policy  issued 
after  the  beginning  of  the  year  1907,  and 
before  July  1,  1900,  in  force  on  July  1, 
1907,  to  which  said  policy  holder  may  not 
be  entitled  by  the  terms  of  the  policy  con- 
tract; and  from  in  any 'way  enlarging  or 
changing  the  policy  contracts  issued  within 
the  period  aforesaid,  or  at  any  time,  in  such 
way  as  to  authorize  or  require  the  payment 
to  a  policy  holder  of  any  sum  of  money  to 
wbidi  such  policy  holder  would  not  be  en- 
titled under  the  terms  of  the  policy  contract, 
and  from  thereafter  diverting  further  sums 
from  the  profits  of  said  corporation  by  the 
payment  of  any  sum  or  sums  to  which  pol- 
icy holders  holding  policies  issued  within 
the  period  aforesaid  may  not  be  entitled  by 
the  terms  of  their  contract,  and  from  fur- 
ther payment  to  policy  holders  of  any  sum 
or  sums  on  policies  issued  prior  to  the  be- 
fdnning  of  1907  by  way  of  additional  bene- 
fits to  which  the  policy  holders  may  not  be 
eotitled  by  the  terms  of  the  policy  contracts 
beyond  additional  benefits  announced  to 
soch  policies  prior  to  the  1st  day  of  July, 
1909. 

It  developed  upon  the  hearing  tliat  the 
cnapany  from  the  time  of  its  inception  un- 
til 1888,  a  period  of  nine  years,  Issued  what 
■»  gKoeralljr  known  in  the  life  insurance 
bnainess  tm  nonparticipating  industrial  pol- 
icies only.  These  were  plain  ordinary  poll- 
ciex  of  a  fixed  amount  which  required  the 


payment  of  a  fixed  premltim,  and  the  hold- 
en  thereof  under  their  contracts  with  the 
company  were  not  entitled  to  any  rebates 
or  dividends  by  reason  of  any  profits  the 
company  might  make  in  the  transaction  of 
the  business,  or  to  any  participation  in  such 
profits. 

In  1886  the  company  inaugurated  a  change 
in  its  business  respecting  the  issuance  of  pol- 
icies of  insurance  and  began  issuing  what  is 
twmed  ordinary  policies,  the  greater  num- 
ber of  which  by  their  terms  entitled  the 
holders  thereof  to  such  dividends  or  partic- 
ipation in  the  company's  profits  as  the  direc- 
tors might  determine  upon.  This  course  of 
business  was  pursued  until  January,  1897, 
when  the  company  adopted  a  scheme  by 
which  it  granted  concessions  to  the  holders 
of  industrial  policies  by  giving  to  them  a 
post  mortem  dividend  after  5  years,  a  cash 
dividend  after  W  years,  and  establishing  a 
surrender  value  after  20  years.  This  in 
etFect  made  all  the  industrial  policies  out- 
standing at  that  time  participants  in  the 
profits  of  the  business,  and  thus  nearly  all 
the  policies  outstanding  at  that  time,  both 
ordinary  and  industrial,  on  a  participating 
basis. 

This  situation  remained  unchanged  until 
by  virtue  of  section  12  of  an  act  of  the  Leg- 
islature of  1907  (page  133)  the  company  was 
put  to  Its  election  of  conducting  Its  business 
either  as  participating  or  nonparticipating. 
And  in  pursuance  of  this  section  the  com- 
pany passed  a  resolution  July  8,  1907,  elect- 
ing to  carry  on  the  nonparticipating  busi- 
ness and  to  discontinue  the  Issuing  of  par- 
ticipating policies  August  1,  1907<  On  June 
14,  1909,  the  board  of  directors  by  resolu- 
tion made  a  concession  to  the  holders  of  all 
Industrial  policies  issued  on  and  after  Ju- 
ly 5,  1909,  not  by  reducing  the  premium, 
but  by  adding  about  10  per  cent  to  the 
amount  of  insurance  that  the  same  premium 
would  thereafter  purchase.  A  similar  con- 
cession was  likewise  extended  to  the  hold- 
ers of  all  industrial  policies  which  were  is- 
sued after  January  1,  1907,  and  In  force  on 
July  1,  1909.  Such  concessions  appeared  to 
have  been  made  by  the  company  in  1880, 
188S,  1891,  1807,  and  1906. 

[1]  Complainants  insisted  in  the  court  be- 
low, and  now  urge,  that  the  action  of  the 
board  of  directors,  by  extending  these  in- 
creased benefits  to  all  industrial  policies  is- 
sued since  the  beginning  of  the  year  1907 
and  in  force  on  July  1,  1909,  was  and  is  in 
contravention  of  the  act  of  1907  under  which 
the  company  had  elected  to  do  a  nonpar- 
ticipating business,  and  violative  of  the 
contractual  rights  of  policy  holders,  who 
by  their  policies  are  entitled  to  participate 
In  the  profits  of  the  company,  as  well  as  of 
the  rights  of  the  stockholders,  in  that  it  di- 
verts large  sums  of  money  from  the  profits 
of  the  company  by  making  the  concessions 
to  its  policy   holders   not  entitled  thereto, 
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and  the  effect  of  which  Is  to  reduce  the 
profits  of  the  company,  In  which  the  par- 
ticipating policy  holders  and  the  stockhold- 
ers are  entitled  to  share.  And  it  Is  fur- 
'  ther  claimed  that  these  concessions  on  the 
part  of  the  company  are  tantamount  to  the 
doing  of  a  participating  business,  and  there- 
fore are  wholly  unauthorized. 

The  defendant  company  meets  this  charge 
with  the  claim  that  it  had  been  Its  prac- 
tice to  make  such  concessions  as  are  now 
for  the  first  time  being  objected  to,  at  ir- 
regular Intervals  (the  years  in  which  they 
have  been  made  has  been  before  stated), 
and  they  Justify  It  upon  an  apparently  sound 
and  substantial  basis,  the  main  reason  for 
such  action,  on  the  part  of  the  company,  be- 
ing that  In  fixing  the  premiums  to  be  paid 
for  insurance  such  fixed  premiums  had  to 
be  in  their  very  nature  experimental  in  or- 
der to  guard  against  any  possible  loss  and 
to  protect  the  fund  accumulated  for  the 
benefit  of  the  policy  holders  in  that,  in  case 
of  an  emergency,  it  would  be  able  to  meet 
the  demands  which  should  be  made  upon 
it,  L  e.,  policies  becoming  payable,  to  meet 
the  erpenBes  and  costs  not  only  of  conduct- 
ing but  also  extending  the  business.  The 
premiums  were  therefore  fixed  high  enough 
to  insure  against  any  possible  loss. 

As  a  result,  the  company  necessarily  from 
a  business  point  of  view  and  Intentionally 
charged  the  industrial  policy  holder  more 
for  his  Insurance  than  it  was  worth;  that 
Is,  more  than  it  cost  to  carry  it  The  main 
cause  for  this  was  that  it  was  impossible 
to  foresee  how  much  It  would  cost.  Business 
caution  rendered  it  necessary  to  take  into 
accotmt  the  fluctuation  In  the  rates  of  in- 
terest which  was  likely  to  occur,  the  un- 
certainty as  to  the  number  of  policies  which 
would  lapse  from  one  cause  or  another,  and 
above  all  the  uncertainty  of  the  extent  of 
mortality  among  its  policy  holders.  An  es- 
timate of  what  a  fair  premium  should  be 
based  upon  such  contingencies,  Is,  in  its  very 
nature,  largely  speculative.  Besides,  anoth- 
er Important  element  which  entered  Into  the 
fixtng  of  the  premium  was  the  cost  of  ob- 
taining the  business  and  preserving  It.  The 
business,  as  it  developed,  demonstrated  that 
the  premiums  charged  and  paid  were  exces- 
sive Now  it  is  this  excess  of  premium,  this 
ascertained  overcharge,  which  the  company 
claims  It  returns  to  the  policy  holders  by 
the  methods  which  have  already  been  ad- 
verted to.  It  is  further  claimed  by  the  de- 
fendant company  that  this  excess  of  premi- 
ums is  not  to  be  regarded  in  any  sense  as 
profits,  because  unless  policy  holders  were 
relieved  from  paying  the  excessive  premi- 
ums and  were  put  upon  the  same  basis  with 
other  policy  holders  who  had  been  carrying 
and  were  carrying  like  sums  of  Insurance, 
for  a  lower  rate  they  would  allow  their  pol- 
icies to  lapse  and  seek  other  companies  for 
insurance^  and  that  therefore  these  conces- 


sions were  to  be  considered  rather  in  the 
nature  of  cost  and  expense  necessarily  in- 
curred in  preserving  Its  business  and  meet- 
ing competition,  than  a  participation  by  pol- 
icy holders  in  the  profits  of  the  business. 
In  effect,  it  is  contended  that  it  Is  a  busi- 
ness method  adopted  by  the  company  as 
conducive  to  the  well-being  and  prosperity 
of  the  company  and  its  policy  holders,  and 
that  in  making  these  concessions  the  direc- 
tors were  acting  in  good  faith. 

It  becomes  of  vital  importance,  in  order 
to  ascertain  the  true  meaning  of  the  act 
to  keep  in  view  the  real  nature  of  the  bnsl- 
ness  conducted  by  domestic  life  insurance 
companies  doing  business  in  this  state  prior 
to  its  passage.  For  it  may  be  safely  assum- 
ed that  the  Legislature  Intended  to  differen- 
tiate between  what  are  termed  participating 
and  nonpartlclpatlng  business.  As  lias  al- 
ready been  observed,  the  defendant  conapa- 
ny  had  issued  policies  by  which  its  policy 
holders  paying  a  fixed  premium  were  enti- 
tled to  participate  in  the  profits  and  were- 
what  is  known  as  dividend-paying  policies, 
and  straight  out  or  ordinary  policies,  by 
which  Its  policy  holders  paid  a  fixed  and 
stated  premium  without  any  regard  to  the 
profits  made  by  the  company.  To  this  lat- 
ter class  of  policy  holders,  however,  aa  has 
been  already  stated,  the  company  had  prior 
to  the  act  of  1907  made  concessions  at  ir- 
regular intervals  as  the  business  conducted 
by  it  warranted  and  to  meet  competition 
with  other  companies  which  the  future  sta- 
bility and  prosperity  of  the  company  de- 
manded. 

In  order  to  ascertain  the  true  meaning 
and  spirit  of  the  act  of  1907,  we  must  have 
recourse  to  what  the  business  conditions  and 
methods  of  doing  business  by  domestic  life 
Insurance  companies  doing  business  in  this 
state  actually  were  up  to  the  time  of  the 
passage  of  said  act  This  information  Is 
sufficiently  gleaned  from  the  history  of  the 
defendant  company,  of  its  life  and  progress, 
from  Its  inception  to  the  present  time.  Tbe 
salient  features  of  its  business  were  the  is- 
suing of  two  classes  of  policies,  participating 
and  nonpartlclpatlng.  Both  classes  of  poli- 
cies were  tbe  creatures  of  express  contracts 
made  between  the  company  and  the  policy 
holders.  Those  policy  holders,  who  by  their 
policies  were  entitled  to  participate  in  the 
profits,  were  not  dependent  upon  any  bounty 
or  gracious  act  of  the  company,  but  were 
solely  entitled  to  do  so  by  virtue  of  tbe  con- 
tractual relation  which  existed  between  them 
and  the  company.  The  right  to  share  In 
tbe  profits  of  the  company  by  the  partici- 
pating policy  holders  was  not  affected  by 
any  fluctuation  of  the  profits,  for.  If  there 
was  any  profit  they  were  entitled  to  share 
In  it  It  appears  that  the  concessions  were 
infrequently  made.  From  the  time  of  the 
company's  organization  up  to  1907,  five  Buoh 
concessions,    as    ore    complained    o^    "were 
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made  by  the  company  to  the  policy  holders. 
The  first  four  concessions  were  made  at  In- 
tervals of  five  and  six  years,  and  it  appears 
that  none  was  made  from  1897  nntll  1906. 

It  Is  therefore  extremely  nnlUcely  that  this 
feature  of  the  company's  method  of  conduct- 
ing its  business  was  within  the  contempla- 
tion of  the  Le^slatnre  when  the  act  was 
passed.  The  twelfth  section  of  the  act  re- 
qnires  the  board  of  directors  by  resolution 
"to  elect  whether  It  will  carry  on  Its  busi- 
ness In  the  form  of  participating  business 
or  nonpartlcipating  business,"  and  then  con- 
dndes:  "And  it  shall  not  be  lawful  for 
snch  company  to  thereafter  conduct  both  the 
participating  and  nonpartlclpatlng  forms  of 
life  Insurance." 

What  the  Legislature  manifestly  had  in 
Tlew  was  the  character  of  the  business  con- 
ducted by  domestic  Insurance  companies,  and 
not  the  business  methods  adopted  by  them 
In  the  conduct  of  such  business. 

It  was  the  business  of  participating  and 
nonpartldpating  forms  of  Ufe  Insurance 
with  which  the  Legislature  dealt  Both 
forms  of  Ufe  insurance  constituted  the  busi- 
ness which  the  company  conducted,  and  both 
kinds  of  Insurance  were  subjects  of  contrac- 
tnal  relations  between  the  company  and  the 
takers  of  policies.  Nothing  can  be  clearer 
than  that  it  was  the  sole  design  of  the  Leg- 
Islatare  to  separate  the  two  forms  of  life 
insurance  business  and  to  compel  such  life 
insurance  companies  to  elect  to  conduct 
either  form,  but  not  to  conduct  both. 

The  defendant  company  concedes  that,  it 
baring  elected  to  do  a  nonpartlclpatlng  busi- 
ness, it  is  therefore  not  authorized  to  con- 
duct a  participating  form  of  Insurance  busi- 
ness. The  complainants  maintain  that  the 
(wncessions  made  by  the  company  to  its  poli- 
cy holders,  though  made  at  Irregular  inter- 
yala,  is  practically  the  doing  of  a  participat- 
tag  business.  We  cannot  accede  to  this  for 
the  reasons  already  pointed  out  It  was  not 
In  any  sense  a  participation  In  the  profits. 
Participation  in  the  profits  by  the  contrac- 
tnal  relation  Imports  a  right  to  and  a  cer- 
tainty of  partlcfpation  in  the  profits,  if  there 
are  any,  and  In  no  wise  is  made  dependent 
upon  an  act  of  grace.  The  concessions  made 
api)ear  to  have  been  a  necessary  outlay  from 
tbe  earnings  of  the  company  which  must  be 
considered  as  entering  into  the  cost  of  con- 
dnctlng  the  business,  and  though,  as  a  re- 
sult, the  profits  are  diminished  and  policy 
holders  receive  the  benefit  of  such  conces- 
(ions,  it  Is  not  tantamount  to  a  participa- 
tion In  the  profits.  Net  profit  is  the  gain 
which  remains  after  all  the  costs  and  ezpens- 
«■  of  the  business  have  been  paid.  Whether 
tbe  company  should  have  made  or  make 
these  ooncessionB  involves  a  purely  business 
proposition.  Upon  what  business  basis  the 
company  has  made  these  concessions  lias  ai- 
res^ been  amply  shown.  While  these  trans- 
actiona  may  be  the  snbject  of  legislative  con- 


trol, they  are  dearly  not  amenable  to  Judi- 
dal  supervision.  Judicial  Interference  can 
only  be  Invoked  when  it  appears  that  some 
clear  statutory  policy  or  some  legal  rule  has 
been  violated.  No  claim  has  been  made  that 
the  directors  in  making  these  concessions  act- 
ed fraudulently  or  In  bad  faith.  It  seems 
to  us  that  the  making  of  these  concessions 
was  purely  a  business  matter  which  called 
for  the  exercise  of  the  sound  discretion  of 
the  directors  of  the  company.  They  have 
exercised  it  and  there  is  nothing  before  us 
to  show  that  they  have  not  fairly  exercised 
such  discretion.  It  seems  to  us  that  it  would 
have  been  unconscionable  on  the  part  of  tbe 
directors  when,  from  statistics  and  from  ac- 
tual experience,  they  had  ascertained  that 
the  premiums  which  liad  been  fixed  and 
paid  by  policy  holders  of  straight  out  poli- 
cies were  unreasonably  excessive,  'for  the 
insurance  which  they  carried,  for  them  to 
have  converted  snch  excess  of  premiums  Into 
profits  and  continued  to  exact  the  same,  in- 
stead of  returning  such  excess  of  premiums. 
In  some  shape  or  other,  to  the  policy  hold- 
ers who  had  paid  them.  It  seems  rather 
more  consonant  with  business  probity,  equi- 
table principles,  fairness,  and  Justness  that 
those  who  have  overpaid  and  who  are  over- 
paying for  the  Insurance  which  they  are 
carrying,  should  be  made  whole,  than  that 
such  excess  of  premium  should  be  retained  by 
the  company  to  swell  its  profits  for  the  bene- 
fit of  the  stockholders  and  for  policy  hold- 
ers because  contractual  relations  with  tbe 
company  entitle  them  to  participate  in  the 
profits. 

It  is  not  in  violation  of  the  contractual 
rights  of  policy  holders  holding  dividend- 
paying  policies,  because  their  contracts  are 
subject  to  the  fair  business  methods  adopt- 
ed by  the  company  to  maintain  its  business, 
to  expand  It,  and  to  use  all  other  legitimate 
business  means  adopted  by  it  to  increase  its 
stability  and  prosperity. 

For  the  reasons  given,  the  decree  denying 
the  relief  prayed  for  by  the  complainants 
is  affirmed. 

[2]  We  now  turn  to  a  consideration  of  the 
appeal  of  the  defendant  company  from  that 
part  of  the  decree  directing  it  to  distribute 
12,500,000,  by  way  of  divldoid.  The  fact 
has  already  been  adverted  to  that,  prior  to 
1907,  the  company  issued  both  participating 
and  nonparticipatlng  policies,  and  up  to 
that  period  no  apportionment  was  required 
by  law;  the  surplus  earnings  of  the  com- 
pany being  carried  In  its  general  surplus  un- 
til the  dividend  period  of  the  participating 
policy  arrived.  It  has  also  been  commented 
upon  how,  in  the  course  of  the  conduct  of 
Its  business,  the  defendant  designedly  charg- 
ed a  high  rate  of  premium  for  insurance, 
in  order  to  meet  every  possible  emergency 
that  may  arise,  and  how  It  had  become  the 
custom  of  the  company  at  irregular  inter- 
vals to  return  the  excess  of  premium  charg- 
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ed  by  It,  to  the  policy  holders.  It  Is  self- 
evident'  that,  In  order  to  determine  the  cost 
of  insurance.  It  was  necessary  in  the  case 
of  a  stock  company  to  determine  how  much 
should  be  paid  to  the  stockholders  for  their 
investment,  and  very  large  profits  were  paid, 
untU  the  ^,000,  originally  contributed,  had 
increased  to  $2,000,000.  The  company  subse- 
quently adopted  the  policy  of  taking  only  10 
per  cent  of  ?2,000,000,  each  year,  as  repre- 
senting the  share  of  the  stockholders.  By 
section  1  of  the  Laws  of  190T  (P.  L.  p.  132), 
it  required  that  domestic  insurance  com- 
panies doing  business  in  this  state,  conduct- 
ed on  the  mutual  plan,  or  in  which  policy 
holders  are  by  the  terms  of  their  policies 
entitled  to  share  in  the  profits  or  surplus  to 
annually  ascertain  the  amount  of  surplus  to 
which  all  such  policies  (participating  poli- 
cies), as  a  separate  class,  are  entitled,  and 
to  "annually  apportion  to  such  policies  as  a 
class  the  amount  of  surplus  so  ascertained 
and  carry  the  amount  of  such  apportioned 
surplus,  plus  the  actual  interest  earnings  of 
such  fund,  as  a  distinct  and  separate  lia- 
bility to  such  class  of  policies  on  and  for 
which  the  same  was  accumulated." 

It  appears  that  in  compliance  with  the 
provision  of  the  act  the  defendant  company 
on  February  10,  1908,  made  apportionment 
of  the  surplus  earnings  which  had  accrued 
upon  the  participating  policies  prior  to  De- 
cember 31,  1907 ;  and  it  further  appears  that 
the  total  earnings  on  such  policies  to  the 
end  of  the  year  1909  amounted  to  ^,765,- 
214.  The  division  made  of  this  sum  by  the 
company  was  to  set  aside  about  $22,000,000 
to  meet  what  were  called  deferred  divi- 
dends on  participating  policies,  nearly  $5,- 
000,000,  to  policy  holders  in  the  form  of 
dividends  and  copcessions;  $10,000,000,  was 
set  aside  for  a '  contingency  surplus ;  and 
over  $3,000,000  went  for  the  benefit  of  the 
stockholders.  It  appears  that  the  exact  to- 
tal amount  of  the  earnings  which  was  as- 
signed to  the  stockholders  during  the  three 
years  out  of  the  earnings  of  the  deferred 
dividend  i)oUcies,  as  their  portion,  was  $2,- 
429,055.95,  which  with  interest  on  the  in- 
vestment amounted  at  the  time  of  the  de- 
cree to  $2,536,722.69.  It  is  In  regard  to 
this  sum  set  aside  for  the  stockholders  and 
the  refusal  to  distribute  the  same  among 
them  by  way  of  dividend  that  has  given 
rise  to  this  controversy.  The  directors,  it 
further  appears,  in  setting  aside  these  earn- 
ings for  the  benefit  of  the  stockholders,  ac- 
companied it  with  a  resolution  that  the 
same  be  added  to  the  contingency  surplus, 
and  not  to  be  paid  to  the  stockholder  except 
by  future  action  of  the  board.  The  com- 
plainants hold  about  20  per  cent,  of  the  stock 
and  insist  that  their  share  of  $2,500,000 
should  now  be  distributed  to  them  in  the 
form  of  dividends.  Since  the  capital  stock 
of  the  company  is  only  $2,000,000.  this  would 
amount  to  a  dividend  of  over  125  per  cent 


The  defendant  company  claims  that  it  is 
necessary  to  retain  this  fund  in  order  that 
the  solvency  of  the  company  may  be  amply 
secured.    This  at  once  gives  rise  to  a  ques- 
tion which  appertains  to  the  wisdom  of  busi- 
ness management  and  foresight,  and  does 
not  call  for  the  interference  of  the  court 
The    complainants    are    practically    seeking 
to  have  the  business  management  of  a  life 
insurance  company  put  into  the  hands  of  the 
court.     Upon  what  basic  legal  principle  the 
court  is  asked  to  substitute  its  Judicial  sense 
for  the  business  sense  and  discretion  which 
must  rest  with   the  directors  of  the  com- 
pany has  jiot  been  made  clear.     The  com- 
plainants do  not  claim  that  the  directors, 
in  their  action,,  were  actuated  by  a  fraudu- 
lent  or   improper   purpose.     They   do    not 
seriously  attack  the  good  faith  of  the  di- 
rectors in  passing  the  resolutions  adding  the 
earnings    assigned    to    the   stockholders,    to 
the  surplus  contingency  fund.     The  burden 
of  their  complaint  is  that  the  directors  are 
unnecessarily  overcautious,  because  they  say 
there  is  ample  safety  in  the  amount  reserv- 
ed and  in  the  contingency  surplus  to  guar- 
antee the  future  solvency  of  the  compajuy. 
In  the  Judgment  of  the  directors.  It  is  not 
deemed  sufficient    Out  of  more  than  $200,- 
000,000,  more  than  $150,000,000,  called  the 
"reserve,"  is  held  by  the  company  In  trust 
for  the  policy  holders  and  is  money  held  by 
it  for  the  purpose  of  meeting  the  contracts 
it  has  made  as  they  mature  by  death.    Tbis 
fund  is  a  sacred  one  for  the  benefit  of   its 
policy  holders,  and  is  not  subject  to  be  di- 
verted from  the  purpose  for  which  it  was 
established   without  a  breach  of  trust    on 
the  part  of  the  company.    These  large  sums, 
being  represented  in  the  shape  of  securities 
for  the  moneys  received  by  the  company, 
must  be  invested,  and  it  is  a  matter  derived 
from  everyday  observation  that  there   are 
and  will  be  fiuctuations  in  value  of  securi- 
ties and  property  in  the  market    And  there- 
fore the  company,  for  the  protection  of  its 
policy  holders,  an^  to  insure  the  meeting  of 
Its  contractual  obligations,  retains  more  than 
this  actual  reserve,  for  securities  may    go 
down,  property  may  decrease  in  value,  and 
consequently    how    much    this    contingency 
surplus  should  be  is  a  matter  for  the  g;ood 
Judgment  of  the  directors  of  the  company. 
The  directors  In  this  case  seem  to   have 
thought,  and  we  cannot  say  unjustifiably  so. 
Uiat  the  nature  of  the  company's  business 
subjected    it    to    additional    hazards    from 
earthquake,  plague,  war,  and  other  similar 
disasters.    But  It  is  claimed  that  the  direc- 
tors  have  exercised  their  Judgment   wben 
they  have  set  apart  $2,500,000  for  the  stock- 
holders.   We  think  not.    The  resolutions  as- 
signing the  several  sums  to  the  stockhold- 
ers, which  aggregate  the  sum  of  $2,500,000. 
are    conditional.     The    resolution    must     be 
read  as   a   whole.     Eiacb   resolution,    where 
the   assignment    to    tho    stockholders    was 
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made,  raads  Vaxu:  ''Resolved,  further,  that 
the  amount  so  apportioned  to  the  stockhold- 
ers be  held  and  added  to  the  contingency 
snrplns  of  the  company  and  be  not  paid  ont 
to  the  stockholders  In  the  form  of  dividends, 
or  otherwise,  except  by  the  further  action 
of  the  board."  Reading  the  resolution  as  a 
whole,  the  meaning  is  nnequivocal  to  the 
effect  that  the  amount  set  apart  will  event- 
ually, if  everything  goes  well,  belong  to  the 
stockholders;  but,  in  view  of  possible  con- 
tingencies. It  should  not  be  paid  out  to  the 
stockholders  now,  but  should  be  retained 
for  the  purpose  of  making  more  secure  the 
myment  of  the  company's  contracts  with 
its  policy  holders,  which  may  run  from  50 
to  75  years  yet  And  the  reason  that  the 
directors  may  do  this  with  propriety  is  that 
the  company  Is  handling  for  profit  the  mon- 
ey of  the  policy  holders,  and  they  are  bound 
to  see  that  the  policy  holders  are  protected. 
This  sum  of  $2,500,000  btiongs  to  the  stock- 
holders, only  provisionally.  In  that  It  is  sub- 
ject to  the  risk  of  the  business.  The  com- 
plainant's proposition  contemplated  the  act- 
ual withdrawal  from  the  company  and  from 
future  possibility  of  its  being  reached  for  the 
protection  of  the  policy  holders,  this  whole 
sum  of  $2,500,000.  It  became,  therefore,  a 
matter  of  pure  business  policy,  and  the  con- 
servation of  the  sacred  trust  reposed  In  the 
directors,  which  called  for  the  exercise  of 
their  highest  and  wisest  discretion,  in  dealing 
with  the  matter.  The  directors  having  ex- 
ercised their  discretion  in  the  matter,  their 
Judgment  Is  not  open  to  a  successful  attack, 
unless  it  appears  that  it  was  the  result  of 
fiand  or  bad  faith  on  their  part  It  was  not 
seriously  contended,  on  the  part  of  the  com- 
plainants, that  the  directors  were  actuated 
by  fraud  or  bad  faith.  The  Vice  Chancellor 
did  not  find  that  there  was  any  fraudulent 
conduct  or  bad  faith  on  the  part  of  these  dl- 
lectors.  From  the  evidence  before  us,  we  do 
not  find  any  fraud  or  bad  faith  on  the  part 
of  the  directors  In  refusing  to  distribute  now 
tbe  $2,500,000  among  the  stockholCers.  On 
the  contrary.  It  seems  to  ns  that  the  direc- 
tors, in  order  to  protect  the  policy  holders, 
hare  exercised  no  more  than  that  degree  of 
wisdom,  caution,  and  foresight  which  was 
Incumbent  upon  them  in  dealing  with  a  fund 
in  which  thousands  of  poor  persons  and  of 
limited  means  are  vitally  interested. 

[3]  As  to  when  and  under  what  circum- 
stances the  court  of  this  state  will  Interfere 
with  the  ■  exerdse  of  the  discretion  of  a 
board  of  directors  In  the  conduct  or  mana^- 
hig  of  a  business  is  not  an  open  question. 
The  rule  of  law  Is  well  stated  by  Vice 
Chancellor  Van  Fleet  In  Park  v.  Grant  Lo- 
comotive Works,  40  N.  J.  Eq.  114,  3  Atl.  162, 
afBnned  on  opinion,  by  this  court  m  ^  N. 
J.  Eq.  244,  19  AU.  621,  as  follows:  "In 
cases  where  tbe  power  of  tbe  directors  of  a 
corporation  is  without  limitation,  and  free 


from  restraint  they  are  at  liberty  to  exer- 
cise a  very  liberal  discretion  as  to  what  dis- 
position ^all  be  made  of  the  gains  of  the 
business  of  tbe  corporation.  Their  power 
over  them  is  absolute  so  long  as  they  act  in 
the  exercise  of  their  honest  Judgment  They 
may  reserve  of  them  whatever  their  judg- 
ment approves  as  necessary  or  judicious  for 
repairs  or  Improvements,  and  to  meet  con- 
tingencies, both  present  and  prospective. 
And  their  determination  In  respect  to  these 
matters.  If  made  in  good  faith  and  for  hon- 
est ends,  though  the  result  may  show  that 
it  was  injudicious,  is  final,  and  not  subject 
to  judicial  revision."  The  same  subject  re- 
ceived consideration  in  Laurel  Springs  Land 
Co.  v.  Fougeray,  50  N.  J.  Eq.  756,  26  Atl. 
886,  by  this  court  by  Mr.  Justice  Garrison, 
where  he  clearly  states  the  legal  rule  to  be 
"that  the  authority  of  the  directors  Is  ab- 
solute so  long  as  they  act  in  the  exercise  of 
an  honest  judgment"  This  rule  was  fol- 
lowed with  approval,  by  this  court,  in  Mur- 
ray et  al.  T.  Beattle  Mfg.  Co.,  82  Atl.  1038, 
at  tbe  last  term,  in  an  opinion,  by  Mr.  Jus- 
tice Swayze. 

We  do  not  find  that  the  conduct  of  the 
directors  was  not  In  the  exercise  of  an  hon- 
est Judgment,  and  therefore  that  part  of 
the  decree,  directing  and  declaring  of  the 
dividend  of  $2,500,000  and  to  distribute  the 
same  to  the  complainants  and  other  stock- 
holders of  the  defendant  company  and  to 
pay  to  the  said  complainants  their  costs  and 
a  counsel  fee  of  $6,000  each,  should  be  re- 
versed, with  costs. 


SANFORD  V.  KEEa 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

April  26,  1012.) 

(Syllalut  ly  the  Court.) 

1.  Covenants  (§  78*)  —  Actions  —  Jubisdic- 
TiON  OF  Equity. 

A  restrictive  covenant  in  a  conveyance  of 
a  part  of  a  tract  of  land,  beneficial  to  the  value 
or  use  of  the  remainder  of  the  tract,  will  be 
enforced  In  equity  in  favor  of  the  covenantee 
owning  such  remainder  against  tbe  covenantor's 
grantee,  with  notice  of  the  covenant  of  the  re- 
stricted part. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  I  77;  Dec  Dig.  {  78.»] 

2.  Covenants  (f  78*)  —  MoDincATiON  —  Ef- 
fect. 

The  right  of  such  covenantee  to  enforce 
the  unmodified  portion  of  the  covenant  is  not 
defeated  by  the  fact  that  it,  with  other  like 
covenants  imposed  upon  neighboring  lots,  forms 
a  general  or  neighborhood  scheme,  which  has 
been  modified  by  the  elimination  of  some  of  the 
prohibitive  provisions  thereof  by  general  con- 
sent or  acquiescence,  In  a  manner,  however, 
not  destroying  the  essential  mutual  benefit  en- 
joyed by  the  lot  owners  from  the  general 
scheme,  nor  the  benefit  to  the  covenantee's  re- 
maining property  to  be  derived  from  perform- 
ance of  the  covenants  of  tbe  general  scheme 
as  so  modified. 

[EM.  Note. — For  other  cases,  see  Covenants, 
Cent  Dig.  |  77;    Dec.  Dig.  i  78.»] 
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3.  COVKNANTB    (§    79*)— CONBTRTJCnOH— GKK- 
EBAI.  OB   NEIOHBORHOOD   SCHEUE. 

Where  a  tract  of  land  is  divided  into  baild- 
ing  lots  and  a  plan  exhibited,  showing  the  pros- 
pective purchasers  the  streets  and  lots  there- 
of, and  such  purchasers  are  induced  to  buy  the 
lots  by  and  in  reliance  upon  representations 
either  public  or  private,  that  all  conveyances 
would  contain  protective  restrictions  of  a  des- 
ignated character  and  purpose,  the  restrictive 
covenants  inserted  in  tne  conveyances  of  the 
lots  in  accordance  with  these  repreaentadons 
constitute  a  general  or  neighborhood  scheme, 
and  may  be  enforced  between  the  lot  purchas- 
ers inter  sese. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  gf  7^-82;    Dec  Dig.  {  79.»] 

4.  Covenants  (S  103*)— Modification. 

In  a  general  or  neighborhood  scheme,  the 
burden  follows  the  benefit;  and  where,  by  rea- 
son of  abandonment,  acqaiesced-in  violation, 
change  of  character  of  tne  neighborhood,  or 
other  sufficient  cause,  the  benefit  to  the  prop- 
erty owners  affected  by  the  scheme  is  totally 
or  partially  destroyed  or  impaired,  the  accom- 
pan^ng  burden  undergoes  a  corresponding 
modification. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  i  169;   Dec.  Dig,  |  103.*] 

5.  iNjxmcTioN  ({82*)— Subjects  or Reuef— 
Breach  or  Covenant. 

Where,  by  reason  of  a  change  of  the  char- 
acter of  a  neighborhood,  the  enforcement  of  a 
restrictive  covenant  would  be  a  burden  upon 
the  restricted  property,  without  conferring  any 
benefit  upon  the  property  of  the  covenantee, 
equity  will  refuse  relief;  but,  where  the  change 
does  not  conflict  with  the  essential  purpose  of 
the  covenant,  and  the  benefit  therefrom  re- 
mains unimpaired,  a  violation  will  be  enjoined. 
[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  H  124-127;  Dec.  Dig.  |  62.*] 

Appeal  from  Court  of  Cbancery. 

Bill  In  equity  by  Margaret  J.  Sanford 
against  Ernest  F.  Keer.  From  a  decree  for 
defendant,  complainant  appeals.  Reversed 
and  remanded. 

See,  also,  74  Atl.  291. 

The  complainant  and  her  husband  (who 
is  now  deceased,  and  whose  share  has  pass- 
ed to  her)  were  the  owners,  by  the  entirety, 
of  a  tract  of  land  on  the  north  side  of  Clin- 
ton avenue.  In  the  city  of  Newark,  which 
they  laid  out  into  bnildlng  lots,  opening  up 
streets  (Sbanley,  formerly  Sanford,  avenue. 
South  T^th  street,  and  South  Eleventh 
street,  running  north  and  south,  and  Madi- 
son avenue,  running  east  and  west)  through 
it,  and  of  which  they  prepared  a  plan,  show- 
ing the  streets  and  the  building  lots  there- 
on. They  sold  a  very  large  portion  of  these 
lots,  and  conveyed  them  to  the  respective 
purchasers  under  and  subject  to  express  re- 
strictive covenants  against  their  use  for 
other  than  residential  purposes,  and  provid- 
ing for  improvements  of  a  character  indicat- 
ed by  the  terms  of  the  covenants,  which 
terms  varied  somewhat  in  the  different  sec- 
tions of  the  tract,  apparently  tn  accordance 
with  the  class  of  improvements  intended  to 
be  promoted  in  each  section.  All  the  lots 
sold,  however,  were  restricted  for  residen- 
tial purposes  and  dwelling  house  improve- 
ments of  one  class  or  another.    The  original 


mansion  house  portion  of  the  tract,  where 
complainant  and  her  husband  lived  when 
the  sales  toolc  place,  and  where  she  still  re- 
sides, and  which  she  now  owns,  occupies 
nearly  the  entire  block  on  the  west  side  of 
South  Tenth  street  from  Clinton  avenue  to 
Madison  avenue,  and  the  lots,  nine  in  num- 
ber, on  the  opposite,  or  easterly,  side  of 
South  Tenth  street  in  this  blodc.  Including 
the  lot  In  question  now  owned  by  defendant, 
have  all  be^i  sold,  except  one,  which  com- 
plainant still  owns,  and  conveyed,  subject 
to  the  express  restrictive  covenants  that  the 
grantee,  his  heirs  and  assigns,  will  not  erect, 
suffer  or  permit  to  be  erected,  thereon,  with- 
in a  period  of  60  years,  any  building  what- 
soever other  than  a  private  dwelling  house, 
such  private  dwelling  house  to  be  used  only 
as  and  for  a  private  residence  and  for  one 
family  only  ;  that  it  should  set  back  from  the 
street  line  30  feet  to  the  piazza  line,  or  39 
feet  to  the  main  building  (except  the  one  on 
the  comer  of  Madison  avenue,  which  bad 
to  set  back  42  feet),  and  that  it  should  cost 
at  least  $5,000,  in  all  cases  except  two,  one 
of  which,  that  of  the  first  lot  sold,  specified 
$4,500  as  the  minimum  cost,  and  the  other, 
the  comer,  $12,000  as  the  minimum  cost  of 
such  dwelling  house.  In  addition  to  these 
provisions,  which  were  contained  in  the 
deeds  for  each  of  the  eight  lots  sold  In  this 
block,  and,  in  the  same  or  a  modified  form, 
somewhat  varying,  seemingly,  to  suit  differ- 
ent sections,  were  common  throughout  the 
entire  tract,  there  appeared  in  the  deed  for 
four  of  the  lots,  including  that  of  defendant, 
in  the  block  In  question,  an  additional  re- 
striction against  stables  or  outbuildings  of 
any  description;  whereas,  in  the  deeds  for 
three  other  of  these  lots,  there  is  coupled 
with  the  restriction  for  the  dwelling  house 
permission  for  necessary  or  appropriate  oat- 
buildings,  and.  In  the  case  of  the  comer  lot, 
a  private  garage  is  expressly  permitted  upon 
the  rear  end  of  the  lot  furthest  from  South 
Tenth  street  The  evidence  shows  that  pri- 
vate garages  have  also  been  constructed 
upon  the  rear  end  of  two  of  the  other  lots 
in  this  block  upon  which  dwelling  houses,  tn 
accordance  with  the  restrictive  covenants, 
had  been  constructed;  and  in  one  of  these 
Instances  there  is  evidence  that  complainant 
consented  to  the  Insertion  of  the  clause,  "to- 
gether with  necessary  outbuildings,"  to  en- 
able the  purchaser  to  erect  a  private  garage 
in  the  rear  of  his  lot  for  use  In  connection 
with  bis  dwelling  house  thereon,  because  he 
refused  to  buy,  unless  this  were  permitted. 
The  defendant  owns  a  lot  fronting  on 
South  Tenth  street  and  directly  opposite  the 
mansion  house  owned  and  occupied  by  com- 
plainant, as  aforesaid,  and  alwut  the  middle 
of  the  block  In  question,  which  lot  he  bought 
from  one  Weston,  a  grantee  from  complain- 
ant and  her  husband  by  a  conveyance  con- 
taining the  following  restrictive  covenant: 
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"Tliat  the  said  party  of  the  second  part,  Us 
belrs  and  assigns,  shall  and  will  not  at  any 
time  prior  to  the  first  day  of  April,  1955, 
erect,  suffer  or  permit  to  be  erected  on  the 
lands  above  described  and  hereby  conveyed 
or  on  any  part  thereof  any  building  what- 
ever other  than  a  private  dwelling  house, 
which  said  dwelling  house  shall  be  used 
only  as  and  for  a  private  residence  and  for 
one  family  only  and  for  no  other  purpose 
whatsoever;  that  no  part  of  said  dwelling 
boose,  except  the  piazza,  shall  be  erected  or 
placed  within  39  feet  to  the  curb  line  of  the 
street  in  front  of  said  premises  above  de- 
scribed and  ber^y  conveyed,  and  that  the 
said  party  of  the  second  part,  his  heirs  and 
assigns,  will  not  erect  or  permit  to  be  erect- 
ed on  the  premises  hereby  conveyed,  prior  to 
April  1,  1956,  any  dwelling  house  costing 
less  than  $5,000,  which  said  dwelling  house 
shall  be  erected  and  completed  in  a  good 
workmanlike  manner.  It  is  also  hereby 
farther  stipulated  and  expressly  agreed  by 
and  between  the  parties  hereto,  their  heirs 
and  assigns,  that  no  stable  or  outbuilding 
at  any  time  hereafter,  shall  be  erected  or 
placed  on  the  premises  above  described  and 
hereby  conveyed,  and  that  the  grade  of  said 
lot  shall  be  made  to  correspond  to  the  grade 
of  the  lots  adjoining  the  lot  hereby  convey- 
ed on  which  dwellings  are  now  erected,  and 
that  the  above  restrictions  and  each  of  them 
shall  run  with  the  land  hereby  conveyed  the 
same  having  been  computed  as  a  part  of  the 
consideration  of  this  conveyance." 

Defendant  has  constructed  a  garage,  not 
upon  the  rear  of  his  lot,  but  In  substantially 
the  exact  location  (40  feet  from  the  curb 
line)  thereon  specified  by  the  restrictive 
corenant  for  a  dwelling  house.  He  has  not 
constructed  any  dwelling  house  on  this  lot, 
bat  resides  in  a  dwelling  house  on  another 
lot  which  he  owns,  fronting  on  Shanley 
arenne  and  abutting  up  to  the  lot  In  ques- 
tion In  the  rear;  and  he  uses  the  garage 
in  connection  with  his  dwelling  bouse  on 
said  other  lot 

The  bill  was  filed  promptly  upon  the  com- 
mencement of  the  building  of  the  garage,  a 
restraining  order  was  applied  for  and  re- 
fused, and  the  defendant  proceeded  with  and 
completed  the  garage  at  his  peril.  Upon 
final  hearing,  a  decree  was  entered,  refusing 
the  injunction  prayed  for  and  dismissing 
tbe  bill,  and  the  present  appeal  is  from 
that  decree. 

Frank  E.  Bradner,  of  Newark,  for  appel- 
lant. Raymond,  Mountain,  Van  Blarcom  & 
Marsh,  of  Newark,  for  respondent. 

WHITE,  J.  (after  stating  the  facts  as 
above).  [1]  The  complainant  in  her  bill  ex- 
pressly repudiates  any  general  or  neighbor- 
hood scheme  of  restrictive  covenants,  and 
^«se8  her  prayer  for  relief  upon  the  IndlTld- 
nal  and  particular  covenant  (above  recited  in 
fall)  eaterei  into  with  her  by  defendant's 


vendor  and  appearing  In  his  chain  of  title. 
It  is  beyond 'question,  and  is  admitted,  that 
what  defendant  has  done  is  a  clear  violation 
of  the  terms  of  this  covenant,  and  that  he 
purchased  with  complete  notice  of  these 
terms.  Under  these  circumstances,  standing 
alone,  it  is  too  well  settled  to  require  discus- 
sion that  complainant,  whose  remaining 
property,  still  owned  by  her,  is  clearly  in- 
jured by  the  breach,  is  entitled  in  equity  to 
enforce  performance  of  the  covenant  against 
the  defendant  Tulk  v.  Moxhay,  2  Phil.  744; 
Coudert  v.  Sayre,  46  N.  J.  Bq.  386,  19  Atl. 
190;  Hayes  v.  Waverly  &  Passaic  R.  R.  Co., 
61  N.'J.  Eq.346,  27  Atl.  648;  and  other  cases 
too  numerous  to  mention.  The  defendant 
on  the  other  hand,  Invokes  in  defense  two 
principles,  which,  if  substantiated  by  the 
facts,  are  almost  If  not  quite,  equally  well 
settled. 

[4]  The  first  is  that  the  covenant  in  ques- 
tion formed  part  of  a  general  or  neighbor- 
hood scheme,  and  that  this  scheme,  in  so  far  as 
it  is  involved  in  this  violation,  has  been  aban- 
doned by  mutual  consent  and  acquiescence 
of  all  parties  in  interest  including  the  com- 
plainant not  only  by  permitted  violations  of 
its  requirement  in  several  cases  where  it  did 
appear  in  the  covenants,  but  by  its  entire 
omission  from  the  covenants  upon  some  of 
the  lots,  and  the  substitution  in  place  of  tt 
of  express  consent  to  such  violation.  This 
point  If  applicable  to  the  facts,  Is  fatal  to 
the  r^ef  asked  by  complainant  In  a  neigh- 
borhood scheme,  the  burden  follows  the  bene- 
fit. It  is  the  mutual  benefit  accruing  to  all 
and  to  each  which  makes  it  Inequitable  for 
any  one  so  benefited  to  repudiate  the  burden 
to  the  injury  of  the  others.  If,  therefore, 
the  parties  in  Interest  by  express  act  or 
passive  acquiescence,  permit  such  violations 
of  the  plan  or  scheme  as  destroy,  wholly  or 
partially,  the  benefit  therefrom,  they  have  to 
a  corresponding  extent  absolved  each  other 
from  its  burdens.  Thus,  in  Roper  ▼.  Wil- 
liams, 1  Turn.  &  R.  18,  Lord  Chancellor  El- 
don  said:  "Having  lived  In  Oower  street,  I 
have  often  been  in  the  habit  of  lllustratlug 
my  view  of  such  cases  by  reference  to  the 
stipulations  contained  in  tbe  Duke  of  Bed- 
ford's lease.  In  the  lease  of  tbe  houses  on 
the  east  side  of  that  street  is  contained  a 
covenant  that  there  shall  be  no  erection  be- 
hind them  exceeding  a  certain  height  Tbe 
landlord  in  such  a  case  is  stipulating,  not 
only  for  his  own  benefit,  but  for  tbe  benefit 
of  all  the  tenants  in  that  neighborhood.  If, 
therefore,  the  landlord  in  some  particular 
instance,  lets  loose  some  of  bis  tenants,  he 
cannot  come  into  equity  to  restrain  others 
to  whom  he  has  not  given  such  license,  from 
infringing  the  covenant.  He  may  have  a 
good  case  for  damages  at  law;  but  If  he 
thinks  It  is  right  for  him  to  take  away  the 
teneflt  of  his  general  plan  from  some  of  his 
tenants,  he  cannot,  with  any  Justice,  eome 
into  equity  for  an  injunction  against  those 
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tenants.  It  is  not  question  of  mere  acquies- 
cence; but.  In  every  instance  in  which  the 
g^rantor  suffers  grantees  to  deviate  from  the 
general  plan  Intended  for  the  benefit  of  all, 
be  deprives  others  of  the  right  which  be  had 
given  them  to  have  the  general  plan  enforc- 
ed for  the  benefit  of  all."  In  Peek  v.  Mat- 
thews, L.  R.  3  Eq.  Cas.  616,  It  was  said: 
"The  vendor  in  such  cases,  stipulating  for 
the  benefit  of  himself  and  others,  as  a  quasi 
trustee  for  them,  is  bound  to  enforce  the 
covenant  as  much  against  one  as  against  the 
other."  See,  also,  Ocean  City  Ass'n  v.  Head- 
ley,  62  N.  J.  Bq.  322,  50  Atl.  78,  and  Trout 
V.  Lucas,  64  N.  J.  Eq.  361,  35  Atl.  153. 

[3]  Turning,  now,  to  the  present  case,  the 
Vice  Chancellor  found  as  a  fact  that  the  re- 
strictive covenants  contained  in  the  deeds 
from  complainant  and  her  husband  for 
the  various  lots  of  this  tract  which  were 
sold  constituted  a  general  or  neighborhood 
scheme;  and  an  examination  of  the  evidence 
completely  confirms  this  view.  There  was  a 
plan  of  the  lots,  with  the  streets  and  avenues 
laid  out  thereon,  exhibited  to  the  purchasers, 
who  were  Induced  to  buy  by  representations 
that  the  value  of  their  proposed  improve- 
ments would  be  protected  by  the  fact  that 
restrictions  were  placed  on  all  lots  as  sold; 
and  the  nature  and  provisions  of  these  re- 
strictions were  explained  to  them  according 
to  the  particular  section  in  which  they  pro- 
posed to  purchase.  It  is  difficult  to  see  how 
these  representations  could  be  made  for  the 
purpose  of  inducing  the  proposed  purchasers 
to  pay  higher  prices  for  the  lots  because  of 
their  protected  condition,  unless  it  was  in- 
tended that  this  protection  should  inure  to 
the  benefit  of  the  purchasers  of  the  lots  so 
protected;  and  that  Is  the  exact  test  which 
decides  in  favor  of  a  general  or  neighbor- 
hood scheme,  De  Gray  v.  Monmouth  Beach 
Club  House  Co.,  50  N.  J.  Eq.  329-338,  24  Aa 
388. 

It  is  true  that  these  restrictions  varied  in 
different  sections  In  accordance  with  the  de- 
signs of  the  promoters  for  the  character  of 
such  sections,  respectively;  but  this  does  not 
interfere  with  the  integrity  of  a  neighbor- 
hood scheme.  Under  such  circumstances, 
the  covenants  applicable  to  each  section  be- 
come, to  a  certain  extent,  a  separate  scheme 
for  that  section;  the  various  covenants  on 
the  different  sections  forming  a  general 
scheme  for  the  whole  only  In  so  far  as  all 
contain  features  common  and  beneficial  to 
all.  Morrow  T.  Hasselman,  69  M.  J.  Eq.  612, 
61  AO.  369. 

[2]  What,  then,  was  the  essential  and  benefi- 
cial neighborhood  scheme  for  the  lots  on  the 
east  side  of  South  Tenth  street,  between  Clin- 
ton and  Madison  avenues,  which  the  purchas- 
ers of  those  lots  became  protected  In  their 
right,  to  enjoy,  and  the  destruction  of  which 
would  deprive  them  of  the  benefit  in  return 
for  which  they  submit  to  the  reciprocal  bur- 
diens?   We  think  it  was  to  have  those  lots  used 


and  improved,  during  the  time  limited  by  the 
restriction,  for  residential  purposes,  with  one 
dwelling  house,  for  occupation  by  one  family 
only,  on  one  lot,  such  dwelling  house  to  set 
back  from  the  street  in  accordance  with  the 
line  established  by  the  restrictions,  and  to 
cost  at  least  about  $5,000  to  build ;   that,  as 
incidental  to  this  general  purpose,  there  was 
also  a  start  made  to  restrict  against  outbuild- 
ings of  any  character,  but  that  this  part  of 
the  restriction,  where  it  was  Imposed,  has 
been  modified  by  mutual  acquiescence  by  the 
insertion,  in  place  of  it,  in  some  of  the  con- 
veyances, in   connection  with   the  dwelling 
house  covenants,  of  the  phrase,  "with  neces- 
sary or  desirable  outbuildings,"  and  by  its 
violation,  in  one  or  more  Instances,  by  the 
erection  of  a  garage  on  the  rear  of  a  lot 
upon  which  a  dwelling  house  was  constructed 
in  conformity  with  the  dwelling  house   re- 
striction.    We  do  not  think,  however,  that 
this  modification  of  this  Incidental  feature  is 
of  such  a  nature  as  to  destroy  or  Impair  the 
mutual  benefit  to  the  lot  owners  of  the  essen- 
tial general  dwelling  house  scheme  upon  the 
protection  of  which  they  reUed.    So  far  as 
the  modification  of  what  may  be  called  the 
Incidental  "no  outhouse  scheme"  is  concern- 
ed, of  course,  defendant's  covenant  is  like- 
wise modified,  so  that  his  burden  will  corre- 
spond with  his  benefit;    but,  as  to  the  main 
essential  purpose  of  the  neighborhood  dwel- 
ling house  scheme,  we  think  defendant's  lot 
continues  to  participate  In  Its  benefit,   and 
consequently  remains  subject  to  Its  burden. 
This  being  the  case,  the  question  arises: 
Does   the   construction   of   the   defendant's 
garage,  not  on  the  rear  of  his  lot  behind  a 
dwelling  house  constructed  thereon  in  con- 
formity with  the  covenant,  but,  instead  of 
that,  constructed  without  any  dwelling  bouse 
on  the  lot  at  all,  and  in  the  very  place  fixed 
by  the  covenant  for  the  dwelling  house  to  go, 
fall  within  the  modification  of  the  incidental 
outhouse  covenant,  so  as  to  be  protected  by 
such  modification?    We  not  only  think  that  it 
does  not,  but,  on  the  contrary,  that  it  la  a 
violation  of  the  essential  and  beneficial  pur- 
pose and  effect  of  the  neighborhood  dwelling 
house  scheme.     This  scheme  gave  each   lot 
owner,  who  paid  a  higher  price  for  his  lot 
with  that  in  view  and  constructed  his  dwell- 
ing house  In  accordance  with  the  covenant, 
the  right  to  expect  that  the  Improvement  up- 
on his  neighbor's  lot,  In  close  proximity  to 
his  own  dwelling  house  and  fronting  upon  an 
uniform  building  line,  would  be  a  similar 
dwelling,  or  one  at  least  of  the  designated 
cost    The  advantages  to  him  of  sudii  an  ar- 
rangement are  too  obvious  to  require  discus- 
sion.   Instead  of  this,  he  finds  as  the  neigh- 
boring   Improv^nent   a    sheet   iron    garage 
building  of  probably  comparatively  trLauig 
expense  as  compared  with  the  cost  of    tbe 
Improvement  which  be  had  a  right  to    ex- 
pect, and  doubtless  of  such  displeasing   ap- 
pearance as  to  quite  Justify  the  taste  of  the 
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owner  In  placing  it  beside  some  one  else's 
dwelling  house,  instead  of  beside  his  own. 

While  we  entirely  agree,  therefore,  with 
tlie  view  of  the  Vice  Chancellor  that  there 
was  In  this  instance  a  neighborhood  scheme, 
we  think  he  erred  in  his  conclnslon  that  it 
had  been  abandoned  in  snch  essential  fea- 
tares  as  to  Justify  its  violation  in  the  man- 
ner in  which  defendant  has  violated  it. 

[S]  The  other  principle  Invoked  by  the  de- 
fendant to  Justify  his  violation  of  this  cov- 
enant is  that,  by  reason  of  other  similar 
constractlons  (garages)  in  alleged  similar  lo- 
cations with  reference  to  complainant's  re- 
maining property,  the  violated  covenant,  in  so 
far  as  it  is  violated,  has  ceased  to  have  any 
beneficial  valae  to  complainant's  property, 
and  consequently  can  form  no  ground  for  eq- 
nltable  relief.  This  principle^  if  applicable, 
would  also  be  decisive.  The  foundation  for 
equitable  relief  in  these  cases  is  that,  the 
first  vendor  having  arranged  by  the  cove- 
nant to  accept  a  part  Qf  the  consideration 
for  his  grant  in  a  benefit  to  accrue  to  his  re- 
maining property  by  the  performance  of  the 
corenant,  it  would  be  onconscionable  to  per- 
mit the  covenantor-vendee's  assignee,  with 
notice,  to  cheat  the  vendor  out  of  this  por- 
tion of  his  consideration  by  depriving  Mm  of 
the  imefit  which  he  would  receive  by  the 
performance  of  the  covenant.  If,  however, 
there  was  no  benefit,  or  the  benefit  lias  ceas- 
ed to  exist,  there  is  no  basis  for  eQultable 
Intervention.  Tbaa,  in  Brewer  v.  Marshall, 
19  X.  J.  Eq.  537,  97  Am.  Dea  679,  it  was 
held  that  a  covenant  not  to  dig  marl  on  one 
tract  of  land  was  not  a  benefit  to  the  ose  of 
the  adjoining  tract  (the  probable  purpose,  to 
prevent  competition,  being  unlavrful,  because 
In  restraint  of  trade),  and  consequently 
would  not  be  enforced  In  equity;  and  in 
Tmstees  of  Columbia  College  v.  Thacher,  87 
N.  Y.  311,  41  Am.  Rep.  365,  followed  In  Page 
T.  Murray,  46  N.  J.  Kq.  325,  19  Atl.  11,  and 
hi  numerous  other  cases,  it  was  held  that 
"equity  would  refuse  to  enforce  a  covenant 
not  to  devote  certain  property  to  business 
pnrpoaes,  where  there  had  been  such  a 
change  in  the  character  of  the  neighborhood 
t>f  the  building  of  an  elevated  railroad  and 
the  increase  of  business  houses  as  to  defeat 
the  object  and  purpose  of  the  agreement  and 
raider  it  inequitable  to  deprive  such  owner 
«f  the  privilege  of  using  his  property  as  its 
snrroondings  required."  Pomeroy  states  this 
principle  as  follows:  "Specific  performance, 
not  being  an  absolute  right,  the  fact  that  en- 
forcement would  be  of  little  or  no  benefit  to 
the  complainant,  and  a  burden  upon  the  de- 
fendant. Is  sufllclent  to  constitute  perform- 
wce  oppressive,  and  it  will  not  be  given."  6 
Pomeroy,  Eq.  1316. 

The  facts  in  this  case,  however,  fall  very 
far  short  of  bringing  it  within  the  operation 
of  this  doctrine.  It  Is  quite  true  that  com- 
plainant, whose  interest  (aside  from  what 


should  be  her  natural  desire  to  protect  the 
purchasers  of  her  ground  in  a  general 
scheme  of  improvements  upon  which  she  Iiad 
Induced  them  to  rely)  is  in  the  value  of  the 
mansion  house  property  directly  opposite  the 
lot  in  question,  and  In  which  she  lives,  and 
in  the  value  of  her' other  unsold  lots,  has 
permitted  the  erection  of  garages  upon  the 
rear  of  the  lots  and  back  of  the  dwelling 
houses  which  front  toward  her  property  on 
South  Tenth  street;  and,  having  done  so,  it 
would  be  difficult  to  see  what  possible  bene- 
fit she  could  have  in  preventing  the  defend- 
ant from  constructing  his  garage  on  the  rear 
of  his  lot  and  behind  a  dwelling  house  built 
thereon  in  conformity  with  the  dwelling 
house  restrictions.  But  this,  so  far  as 
her  property  is  concerned,  situate  as  it  is, 
is  a  very  different  proposition  from  substi- 
tuting the  probably  unsightly  outhouse  ga- 
rage instead  of  and  in  the  exact  location  of 
a  dwelling  house  to  cost  at  least  $5,(XX),  for 
which  she  stipulated.  Her  benefit,  which  is 
Invaded  by  what  defendant  has  done,  not 
only  equals,  but  is  even  greater  than,  that  of 
the  neighboring  lot  owners,  because,  if-  de- 
fendant may  lawfully  do  what  he  has  done, 
it  can  only  be  because  both  the  dwelling 
house  general  scheme  and  the  dwelling  house 
individual  covenants  have  become  inopera- 
tive; and  in  that  case  all  the  other  dwellings 
constructed  on  the  east  side  of  South  Tenth 
street  may  be  turned  into  factories,  or  built 
out  to  the  street  Hue  in  the  shape  of  stores, 
and  the  entire  residential  character  of  the 
neighborhood,  which,  by  reason  of  her  larger 
remaining  interests,  Is  obviously  more  valu- 
able to  complainant  than  to  any  one  else, 
may  be  completely  destroyed. 

The  suggestion  has  also  been  made  that, 
because  complainant  is  using  as  a  garage  a 
stable  which  existed  on  the  mansion  house 
property  before  any'  of  the  lots  in  the  entire 
tract  were  laid  out  and  sold,  she  is  not  in 
a  position  to  ask  relief  in  a  court  of  equity 
against  the  construction  of  defendant's  ga- 
rage. We  cannot  see  the  relevancy  of  this 
suggestion.  This  building  was  in  existence 
at  the  time  complainant  sold  defendant's  lot, 
and  consequently  at  the  time  the  covenant  in 
question  was  entered  into.  There  was  no 
reciprocal  covenant,  either  for  the  removal 
of  this  building,  or  to  regulate  its  use;  and 
Its  use  as  a  garage  does  not  seem  in  any 
way  to  affect  either  the  beneficial  result  to 
the  complainant  of  the  performance  of  the 
covenant  in  question  in  particular,  or  the 
integrity  and  beneficial  effect  of  the  neigh- 
borhood scheme  as  established  by  the  cove- 
nants in  general. 

For  the  reasons  above  stated,  the  decree  of 
the  Court  of  Chancery  is  reversed,  and  the 
case  Is  remanded  to  that  court,  in  order 
that  a  decree  may  be  entered  in  accordance 
with  the  opinion  herein  expressed. 
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SEIBERT  T.  SBIBERT. 

(Oourt  of  Chancery  of  New  Jersey.    April  26, 
1912.) 

1.  DivoBCE  (J  129*)— Adultebt— SnrnciKNCT 
OF  Evidence. 

Evidence  in  a  suit  by  a  wife  for  mainte- 
nance, in  whicli  defendant  filed  a  cross-bill  for 
divorce,  held  to  sliow  that  the  wife  had  commit- 
ted adultery. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  {{  411-441,  454;   Dec.  Dig.  {  129.»] 

2.  DiVOBCB    (S    129»)— ADUiTBBT— Sdfficibn- 
CT   OP  SyviDENCE. 

Evidence  in  a  suit  by  a  wife  for  mainte- 
nance, in  which  defendant  filed  a  cross-bill  for 
divorce,  held  not  to  show  that  the  defendant 
had  committed  adultery. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  St  411-441,  454;   Dec.  Dig.  f  129.*] 

3.  DivoBOK   (I  64*) — Recrimination. 

Bad  conduct  by  a  husband  other  than  cruel- 
ty and  infidelity  cannot  be  set  up  as  a  bar  to 
his  suit  for  divorce  for  adultery. 

[Ed.  Note.— For  other  cases,  see  Divorce. 
Cent.  Dig.  {{  190-196;   Dec.  Dig.  {  64.*] 

Suit  by  Catharine  L.  Selbert  against  Henry 
F.  Selbert  for  maintenance,  in  which  defend- 
ant filed  a  cross-petition  for  divorce.  Judg- 
ment for  defendant  In  tbe  principal  suit  and 
on  tbe  cross-petition. 

Ralph  B.  Lum,  of  Newark,  for  complain- 
ant. Geo.  H.  Lambert,  of  Newark,  for  de- 
fendant 

STEVENS,  V.  0.  TMs  is  primarily  a  bUl 
for  maintenance.  Tbe  defendant  defends  on 
the  ground  of  adultery,  alleged  to  have  been 
committed  by  his  wife,  and  by  cross-petition 
asks  for  a  divorce.  The  complainant  repUes 
by  alleging  adultery  committed  by  her  hus- 
band. It  may  be  remarked,  at  the  outset, 
that  I  have  never  tried  a  case  in  which  so 
much  moral  depravity  has  been  exhibits 
The  case  is  the  more  dlfiiculb  on  that  ac- 
count; the  evidoice  of  tbe  principal  witness- 
es being  open  to  so  much  suspicion. 

The  parties,  who  were  married  on  October 

4.  1896,  appeared  to  have  lived  together  in 
Newark  harmoniously  until  about  three  years 
ago.  Up  to  that  time  tbeir  income  had  been 
small.  On  his  father's  death,  In  1908,  de- 
fendant came  into  possession  of  an  income 
exceeding  $40,000  a  year,  whicli  be,  not  know- 
ing what  otherwise  to  do  with,  began,  wltb 
his  wife,  to  waste  in  riotous  living.  Mrs. 
Selbert  has  since  then  been  three  times  treat- 
ed for  alcoholism. 

[1]  I  regret  that  the  evidence  convinces 
me  that  Mrs.  Selbert  committed  adultery 
wltb  John  E.  Woelfie  on  the  day  charged  in 
the  cross-petition,  vis.,  March  8,  1910.  Woel- 
fie was  a  saloon  keeper  and  a  boon  com- 
panion of  defendant  in  his  debanches.  He 
is  shown  by  the  evidence  to  be  a  man  ut- 
terly devoid  of  moral  sense.  He  was,  until 
Jnly,  1910,  when  Woelfle  and  defendant 
quarreled,  a  constant  visitor  at  Seibert's 
house,  at  Seibert's  invitation;  after  that  time 


he  went  there  clandestinely.    He  and  Mrs. 
Selbert   went   out   driving   together,    visited 
saloons  together,  and  some  of  the  witnesses 
saw  them  kissing.     On  March  7,  1910,  Mrs. 
Selbert  ordered  from  Harth's  livery  stable  a 
coupe  which  was  driven  by  a  man  named 
Sears.    According  to  this  driver,  she  started 
from  her  home  shortly  after  2  o'clock  in  the 
afternoon,  took  up  Woelfle  near  South  Orange 
av^rae,  and  went,   first  to  Lauchenhauer's 
saloon,  and  then  to  the  Old  Red  Mill.    Id 
the  evening  tbey  ordered  Sears  to  drive  to 
the  Continental  Hotel  in  Newark.    On  their 
way  thither  they  changed  their  minds.     Mrs. 
Selbert  asked  Sears  whether  he  had  a  room 
anywhere.    He  replied  that  he  had,  at  246 
South  Orange  avenue.    She  asked  blm  wheth- 
er they  could  go  and  stay  there  for  the  night. 
He  told  her  they  could.    On  their  way  they 
stopped  at  Haufler's  saloon.     Sears  procured 
whisky  which  he  took  out  to  tbe  carriage, 
and  they  drove  to  his  room  on  the  opposite 
side  of  the  street    He  showed  them  up  and 
then,   at   their  request,   brought   from  the 
same  saloon,  more  whisky  and  a  bottle  of 
ginger  ale.   They  remained  In  this  room  dur- 
ing the  night.     Sears  came  for  them  in  the 
morning  and  took  them  for  breakfast  to  the 
Old    Homestead   Brewery.     Such    is   Sears' 
story.    If  true,  It  proves  the  charge  made  in 
defendant's  answer.    It  is  much  too  strong- 
ly corroborated  to  dismiss  it  as  the  perjured 
evidence  of  a  man  bribed  to  give  false  tes- 
timony.   Sears  is  a  witness  of  some  intelli- 
gence.    He  was,  at  tbe  time  of  the  occur- 
rence  narrated,    in   the   regular   employ    of 
Hartb.    He  Is  now  a  motorman  on  a  trolley 
in  Schenectady.     He  Is  corroborated,  First, 
by  an  "entry  on  Harth's  hooka  as  follows: 
"March  7,   1910,  Henry  F.  Selbert— coup6; 
black  mare  Harry;    Sears  1:16  p.   m.  to   5 
a.  m. — $12.50."     Second,  by  Mere,  the  bar- 
tender at  Haufler's  saloon,  who  testified   to 
the  drinks  taken  to  tbe  carriage  and  to  Ute 
whisky  afterwards  bought  by  Sears  and  tak- 
en across  the  street    He  did  not  see  the  per- 
sons In  the  carriage.    Third,  by  Mrs.  Whip- 
perman,  the  keeper  of  the  lodging  house,  who 
testifies  to  the  condition  of  the  room   and 
bed,  and)  to  having  seen  a  woman  in  furs 
leave  the  house  in  the  morning.     She  says 
that  she  tried  to  see  Sears  afterwards  and 
tell  him  that  he  could  not  have  the  room  any 
longer  bat  he  did  not  come  back.    Fourth, 
by  Dolan,  who  held  the  horse  while  Woelfle 
and  Mrs.  Selbert  got  out  of  the  carriage  and 
who  recognized  her  t>ecause  he  had  driven 
for   Harth,    whose    carriages    the    Seiberts 
were  in  the  habit  of  using.    Fifth,  by  Mrs. 
Schmidt    who,    from    a    saloon    across    the 
street  kept  by  her  husband,  saw  a  man  and 
a  woman  come  out  of  the  house  in  the  morn- 
ing.   She  identified  Woelfie  as  the  man  but 
did  not  know  Mrs.  Selbert    She  says,  how- 
ever, that  Sears  came  over  to  her  husband's 
saloon  and  told  the  men  there  that  he  was 
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waiting  for  them  and  that  the  men  were  all 
^vatchlng  for  Mrs.  Selbert  to  come  ont  Sixth, 
by  Winter,  who  says  that  on  the  only  morn- 
ing Woelfle,  whom  he  knows,  was  ever  In  the 
Old  Homestead  during  the  period  of  his  em- 
ployment, he  was  accompanied  by  a  lady  to 
whom  he  served  something  to  eat  and  drink. 
He  does  not  Identify  Mrs.  Selbert  as  the 
woman,  and  his  eyldoiCe,  standing  by  Itself, 
would  be  of  little  value. 

Mrs.  Selbert  seeks  to  meet  this  body  of  evi- 
dence with  an  alibi.  She  and  her  niece,  Mrs. 
Finn,  say  that  on  the  afternoon  and  evening 
in  question  they  were  shopping  and  attending 
the  theater.  They  do  not  remember  the  play, 
and,  as  to  the  shopping,  all  that  they  testify 
to  conld  as  well  have  happened  on  any  other 
day.  While  some  weight  is  to  be  givra  to 
the  testimony  of  Mrs.  Flan,  who  appears  to 
be  an  Intelligent  and  conscientious  witness,  I 
do  not  think  it  throws  any  real  doubt  over 
the  narration  of  Sears,  fortified  as  It  is  by 
so  many  independent  witnesses,  and,  I  am 
sorry  to  say,  so  probable  in  itself.  The  same 
remark  applies  to  Mrs.  Woelfle's  testimony. 
The  subsequent  conduct  of  Woelfle  and  Mrs. 
Selbert  supports  the  story  and  proves,  as  it 
seems  to  me,  an  Illicit  connection.  The  cross- 
petition  does  not  charge  adnltery  committed 
at  the  Hotel  Rudolph  In  the  following  No- 
vember, but  the  Infer^ce  of  it  Is  hard  to 
avoid.  Woelfle  there  went  under  an  assum- 
ed name,  and  both  he  and  Mrs.  Selbert  ad- 
mit that  for  two  successive  nights  they  oc- 
cupied the  same  bedroom;  the  trained  nurse 
who  accompanied  her  being  in  the  adjoining 
room.  Mrs.  Selbert  was  then  In  full  posses- 
sion of  her  senses;  she  did  not,  through  ex- 
cessive drinking,  become  unconscious  till  a 
day  or  two  afterwards.  One  would  have  sup- 
posed that  the  proper  place  for  the  nurse 
would  have  been  In  Mrs.  Seibert's  room,  and 
that  Woelfle,  if  merely  a  friend  and  assist- 
ant, would  have  be«i  in  the  room  occupied 
by  the  nurse. 

[2]  A  more  dlfflcnlt  problem  is  presented 
when  we  come  to  deal  with  the  charge 
agatnst  Mr.  Selbert  That  charge  Is  that  on 
March  17,  1910,  and  on  other  days  of  said 
month,  he  committed  adultery  with  one  Myr- 
tle Miller  at  the  Hotel  Denvllle,  No.  207  West 
Fortieth  street.  New  York  City;  and  "at 
other  places  unknown  to  complainant  and  at 
divers  other  times  subsequently  thereto." 
This  charge  was  an  afterthought,  not  hav- 
ing been  made  in  the  original  answer  to  the 
croes-petltlon  filed  on  June  29,  1911.  The 
supplemental  answer  making  the  charge  was 
not  filed  until  November  22,  1911,  the  first 
day  of  the  hearing.  The  charge  that  adultery 
was  committed  on  March  17th  is  disproved. 
Indeed,  Woelfle,  from  whom  the  information 
upon  which  it  was  based  must  have  been  de- 
rived, does  not  pretend  that  it  was  committed 
on  that  day.  He  vaguely  says,  in  his  testi- 
mony, that  it  was  committed  with  a  stout 
Woman,  whose  name  he  does  not  know,  in 
the  latter  part  of  March,  and  that  it  was  in 


April  that  the  adultery  was  committed  with 
Myrtle  Miller.  These  discrepancies,  ordinari- 
ly of  slight  importance,  are  deserving,  in  this 
particular  case,  of  some  attention. '  Proof  of 
the  adultery  committed  in  March  rests  ex- 
clusively upon  the  testimony  of  Woelfle; 
proof  of  that  committed  In  April,  upon  the 
evidence  of  Woelfle  and  a  girl  named  Mar- 
garet Lee. 

Woelfle's  testimony  as  to  the  alleged  oc- 
currence in  March  Is  that  in  the  latter  part 
of  that  month  he  (Selbert)  and  the  chauffeur, 
a  man  named  Cisco,  drove  to  New  York,  in 
Seibert's  car,  and  proceeded  to  the  Grerman 
Village,  a  drinking  place  and  resort  of  pros- 
titutes, bat  not  a  bedbouse;  that,  after  get- 
ting drinks  and  selecting  three  girls,  they 
proceeded  to  the  Hotel  Denver  (not  Denvllle 
as  charged  in  the  answer)  and  there  obtained 
rooms  which  they  occupied  for  about  three- 
quarters  of  an  hour,  and  then  returned  to 
Newark.  He  cannot  identify  the  girl  with 
whom  he  says  Selbert  roomed  except  by  de- 
scribing her  as  a  stout  girl.  This  is  the 
only  evidence  of  the  occurrence.  It  is  given 
by  a  man  without  morals,  without  character, 
and  entirely  unworthy  of  belief.  If  the  case 
rested  here,  there  would  be  no  difficulty  in 
dismissing  It,  denied  as  it  Is  by  Seibert  and 
Cisco,  on  the  ground  that  Judgment  of  guilt 
could  not  t>e  safely  rested  upon  such  testi- 
mony. 

The  other  occurrence  is  testified  to,  not 
only  by  Woelfle,  but  also  by  Margaret  Lee. 
Woelfle's  account  Is  as  follows:  "About  the 
10th  of  April  we  (Selbert,  Cisco,  and  Woelfle) 
went  over  to  the  German  Village,  met  this 
Miss  Miller  (the  girl  that  he  says  Cisco  had 
had  on  the  previous  occasion)  and  a  new  girl 
who  was  Introduced  to  Cisco.  I  think,"  he 
says,  "her  name  was  Alice.  I  bad  a  girl  by 
the  name  of  Elsie  Brown.  Mr.  Selbert  took 
Miss  MlUer,  the  girl  that  Cisco  had  the  week 
before,  and  we  all  went  to  the  rooms  to- 
gether again.  We  were  there  about  half  an 
hour,  the  same  as  before.  *  ^*  *  I  had  to 
register  for  Mr.  Seibert  •  •  •  He  says, 
•put  me  down  Lowensteln.'  •  •  *  I  made 
my  name  Einstein.  I  can't  recollect  what  I 
made  for  Cisco."  He  reiterates  this  account 
on  cross-examination  and  gives  no  further 
particulars. 

Margaret  Lee's  account  is  as  follows:  "We 
met  the  party  In  April  (about  the  10th  I 
should  Judge)  In  Delawanna  (a  village  be- 
tween Nutley  and  Passaic)  at  a  roadhouse 
k^t  by  one  Foley.  •  •  •  We  went  out 
for  a  ride.  There  was  Mr.  Cisco,  Mr.  Sel- 
bert, Mr.  Woelfle,  Mr.  Foley,  and  some  other 
gentleman,  and  myself.  [She  had  never  seen 
the  other  gentleman  before  and  did  not  re- 
member his  name.]  From  Delawanna  we 
went  to  Boonton.  •  •  •  We  ha^  a  drink. 
From  Boonton  we  went  to  some  other  road- 
house,  I  couldn't  just  tell  where  it  is,  called 
Jack  Garrabrandt's.  From  there  we  went  to 
Paterson  to  the  French  restaurant  and  had 
dinner,  then  l>ack  to  Delawanna,  and  from 
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Delawanoa  to  New  Tork.  We  arrlTed  at 
New  York  between  balf  past  nine  and  ten  at 
nigbt,  and  went  to  the  Oerman  Village. 
Were  tbere  about  half  an  hour  or  tbree- 
quarters  of  an  hour.  We  went  In — our  party 
— ^we  had  a  few  drinks;  well  I  won't  say  a 
few,  we  had  two  drinks.  Tbere  was  three 
young  girls  going  out  and  the  gentlemen 
spoke  to  them,  and  the  young  ladles  told 
them  they  could  not  sit  down  at  the  table 
unless  they  got  up  and  walked  to  the  door 
with  them  and  came  back,  which  they  did, 
all  excepting  Mr.  Selbert  and  Mr.  Foley  and 
I.  We  sat  there.  The  young  ladles  came 
back.  There  was  some  fellow  going  through 
selling  flowers  and  Mr.  Selbert  asked  us  if 
we  would  have  some,  so  we  said,  'Yes.'  He 
bought  the  young  ladies  violets,  and  I  said 
I  would  like  to  have  a  bunch  of  violets,  and  | 
be  wouldn't  allow  me  to  take  them.  He  said 
if  they  bad  violets,  I  should  have  better,  and 
he  bought  me  a  bunch  of  roses.  After  that 
they  suggested  going  to  the  hotel,  so  we  got 
up  and  went  out,  Mr.  Selbert  and  the  girl  he 
was  with,  Mr.  Foley,  and  I.  We  went  to  the 
hotel  together — the  Denver  on  Fortieth 
street,  right  off  Seventh  avenue,  I  believe  it 
is.  We  went  down  there,  and  we  all  went  in 
through  the  botti  into  the  parlor  on  the  right 
hand  side,  going  in  the  door.  So  we  had  one 
drink  there,  and  Mr.  Selbert,  Mr.  Cisco,  and 
Mr.  Woelfle,  and  the  other  gentleman  left 
Mr.  Foley  and  I  sitting  in  the  ladies'  room, 
the  ladles'  parlor,  and  we  went  back  to  the 
German-  Village  and  had  a  drink.  We  bad 
one  drink  there  and  came  back,  and  the 
parties  were  not  downstairs  yet,  so  we  sat 
In  the  machine  and  waited  *  *  •  about 
three-quarters  of  an  hour.  They  came  down. 
I  didn't  see  the  girls  after  that  The  gentle- 
men got  In  the  car  and  we  drove  off;  drove 
back  to  Delawanna." 

On  cross-examination  she  says  that  she 
had  had  "perhaps  as  many  as  20  drinks" 
that  day;  that  she  did  not  remember  who, 
I)e8ide8  herself  and  Foley,  walked  from  the 
Oerman  Village  to  the  hotel  Denver,  thought 
It  was  Woelfle  (on  her  direct  examination 
she  said  Selbert);  that  she  did  not  see  the 
girls  come  out  of  the  hotel,  and  was  uncer- 
tain whether  there  were  three  or  four;  that 
on  their  way  home  they  stopped  at  a  road- 
house  on  the  boulevard  and  reached  Foley's 
at  Delawanna  "around  one  or  half  past  one 
o'clock  in  the  morning,"  where  she  stayed  all 
night 

The  account  of  the  trip,  given  by  Margaret 
Lee,  has  at  least  verisimilitude  because  of 
its  circumstantiality.  It  is  denied  by  Selbert 
and  Cisco,  but  ^  believed,  Selbert  must  be 
held  to  be  guilty.  Is  this  girl,  then,  a  cred- 
ible witness?  There  Is  no  presumption  of 
innocence  arising  from  Seibert's  manner  of 
life.  While  be  denies  that  he  made  the  trip 
in  question,  he  admits  that  he  has  "once  or 
twice"  visited  the  Oerman  Village.  He  Is  a 
frequenter  of  saloons  and  races;  has  been 
frequently  Intoxicated;   and  has  no  employ- 


ment   He  is,  notwithstanding,  not  to  be  ad- 
Judged  guilty  against  his  own  and  Cisco's 
denial,  unless  the  crime  be  proved  by  cred- 
ible witnesses.    I  was  at  first  Inclined  to  give 
weight  to  the  account  of  Margaret  Lee,  but 
her  story  is  attended  with  several  peculiari- 
ties.   In  the  first  place,  she  was  not  called 
until  after  the  complainant's  case,  on  the  is- 
sue in  question,  had  been  put  in,  and  until  it 
must  have  been  seen  that  It  conld  not  pre- 
vail on  Woelfle's  evidence  alone.     How  did 
she  happen  to  be  at  Foley's,  a  roadhonse  dis- 
tant from  her  residence,  on  the  Sunday  In 
question?     And   why    was   she,    an   entire 
stranger,  invited  to  go  on  the  ride?    This  is 
not  explained.    Taking  Margaret's  account  of 
herself,  she  leads,  if  not  an  immoral,  at  least 
a  questionable,  life.     She  admits  tliat  she 
frequents  saloons  and  has,  on  three  occa- 
sions, visited  the  Oerman  Village.     In  her 
direct  evidence  she  said  she  was  employed 
In  a  sUkmlU  in  Paterson,  but  on  cross-ex- 
amination she  testified  that  she  had  not  been 
working  for  two  weeks.     She  does  not  ap- 
pear to  have  any  visible  means  of  livelihood 
outside  of  her  work.     The  mode  in  which 
her  attendance  was  procured  is  a  little  sus- 
picious.   She  says  she  received  a  subpoena  in 
an  envelope  that  contained  no  witness  fee; 
that  she  came  td  Newark  from  Paterson  and 
was  met  at  the  street  door  of  the  Prudential 
Building  by  Woelfie.    On  her  cross-examlna- 
tlon  she  first  said  that  Woelfle  was  waiting 
for  her,  but  further  on  she  said  he  was  not 
She  said  that  he  asked  her  to  come  up  and 
testify  "about  that  ride  at  the  time  we  were 
out;    tttat  they  were  denying  it"  and  she 
further  said  that  she  had  never  at  any  Ume 
talked  to  any  one  about  the  occurrence  ex< 
cept  the  woman  she  boarded  with.    How  ber 
address  was  discovered  does  not  appear.    As 
the  evidence  stands,  we  must  infer  that  it 
was  Woelfle  who  communicated  to  counsel 
the  fact  that  she  knew  about  the  matter. 
But  Woelfle  does  not  seem  to  have  given  any 
Information  about  her  in  connection  with  this 
particular  occurrence  or  about  the  occurrence 
Itself,  even  at  the  time  when   the  supple- 
mental answer  to  the  cross-petltlon  was  filed, 
for  no  mention  is  therein  made  of  any  act 
of  adultery  committed  on  April  10th,    al- 
though It  was  \&tet  in  time  and  more  note- 
worthy and  more  likely  to  l>e  remembered 
than  that  actually  mentioned  in  the  plead- 
ing as  occurring  on   March  17th.     It  la    a 
singular   fact  that,  although   Woelfle   must 
have  known  from  the  beginning  that  Mar- 
garet was  one  of  the  party  and  would  have 
strongly  corroborated  him,  he  does  not  men- 
tion her  name  in  his  evidence  when  he  tes- 
tifies to  the  ride  of  April  10th.    They  agree 
upon  the  day  (April  10th,  which  the  almanac 
shows  to  be  Sunday),    bat    Woelfle,  in   his 
evidence,  fails  to  state  any  one  of  the  cir- 
cumstances  which    make   the   Lee   account 
api)ear  probable.    He  does  not  mention  the 
trip  to  Delawanna,  or  Margaret's  or  Foley's 
name,  or  the  subsequent  ride  to  Paterson.  or 
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the  fact  that  still  another  man  went  with 
them,  or  what  occurred  about  the  flowers; 
and  he  was  not  recalled  either  to  corroborate 
Margaret  on  these  details  or  to  explain  why 
be  himself  had  so  completely  forgotten  them. 
Woelfle  showed  great  interest  In  the  result 
all  through  the  trial,  and,  naturally,  for  he 
was  himself  a  party  charged  with  guilt. 

It  Is  moreover  proved  that  on  Tuesday, 
Korember  21,  1811,  while  the  hearing  was 
progressing,  he  went  to  the  German  Village 
and  told  Rose  Simpson,  one  of  the  girls 
there,  that  there  was  $200  In  it  for  any  one 
Tbo  would  take  £Usie  Brown's  place;  he 
Dot  finding  her  there  at  the  time,  and  she 
being  one  of  the  girls  that  he  had  mentioned 
as  going,  on  April  10,  1910,  to  the  Hotel 
Denver.  Tbe  girls  addressed  declined  the  of- 
fer. These  girls  gave  their  testimony  on 
November  29th,  eight  days  after  they  had 
been  thus  approached.  On  November  19th, 
Woelfle  says  he  saw  Myrtle  Miller  at  the 
same  garden.  He  does  not  say  that  be  asked 
ber  to  come  over,  and  be  does  not  pretend 
that  she  refused  to  do  so.  The  inference  Is 
strong  that  he  did  not  secure  her  attendance 
because  she  would  not  corroborate  him.  Now 
It  was  after  this  failure  to  get  either  Myrtle 
Miller  or  Elsie  Brown,  or  some  one  who 
would  personate  Elsie  Brown,  that,  for  the 
first  time  in  the  progress  of  the  cause,  Mar- 
garet Lee  comes  upon  the  scene — a  girl  of 
doubtfnl  antecedents,  out  of  employment,  and 
who,  because  of  the  somewhat  extraordinary 
circumstances  attending  the  ride,  was  a 
prominent  and  a  not  to  be  forgotten  figure  in 
it  I  confess  that  it  seems  to  me  to  be  in- 
explicable that,  if  she  and  Foley  (now  dead) 
and  another  unknown  man  were  members  of 
the  party,  Woelfle  should  have  forgotten  to 
mention  it  While  it  cannot  be  affirmed  that 
Woelfle's  colorless  account  contradicts  Mar- 
taret's,  no  one  reading  tbe  two  would  im- 
agine that  tbey  referred  to  the  same  occur- 
rence. 

Dismissing  Woelfle  as  unworthy  of  belief, 
tbere  is  nothing  left  but  Margaret's  narra- 
tion. She  is  flatly  contradicted  by  Seibert 
and  by  Cisco,  the  chauffeur.  I  do  not  think 
that  her  evidence  is  so  convincing  and  re- 
liable that  it  should  be  allowed  to  prevail 
against  the  explicit  denials  of  tbe  parties 
(barged.    The  verdict  must  be  not  proven. 

There  is  another  consideration  not  ordi- 
narily present  in  cases  of  this  kind — the 
pacmiiary  stake  involved.  Selbert's  income 
exceeds  $40,000  a  year.  If  tbe  testimony  that 
Seibert  produced  had  been  of  a  purchasable 
kind,  it  would  have  been  as  open  to  sus- 
picion as  is  that  of  complainant's,  but  the 
difference  is  marked.  Sears'  evidence  does 
not  stand  alone ;  it  is  corroborated  by  such  a 
munber  of  independent  witnesses,  each  tes- 
tifying to  an  important  detail — ^Just  such  a 
detail  a>  would  naturally  be  testified  to  If 
tbe  story  were  tme — that  It  is  impossible  to 
resist  their  cnmnlative  force,  and  it  is  made 


all  the  more  probable  by  tbe  behavior  and 

admissions  of  the  parties  themselves — ^be- 
havior and  admissions  that  tend  strongly  to 
show  guilt  The  testimony  of  Margaret  Lee 
stands  on  a  different  footing.  It  is  not  cor- 
roborated even  on  points  on  which,  in  a 
charge  of  this  sort,  corroboration  is  often, 
or  usually,  obtainable.  No  outsider  saw  any 
of  the  party  enter  the  German  Garden  or 
the  hotel,  or  saw  them  on  their  trip;  the 
hotel  register  is  not  produced;  the  girl  with 
whom  the  act  is  alleged  to  have  been  com- 
mitted is  not  called,  although  it  does  not 
appear  that  she  refused  to  come,  and  al- 
though she  was  seen  by  Woelfle  shortly  be- 
fore the  day  on  which  her  associates  came 
to  testify  to  Woelfle's  offer. 

[3]  If  bad  conduct  other  than  cruelty  and 
Infidelity  could  be  set  up  as  a  bar,  there 
would  be  ground  for  arguing  that  Seibert 
should  be  denied  relief;  but  the  law  is  oth- 
erwise. 

As  to  condonation,  tbe  evidence  falls  con- 
siderably short  of  proving  that  the  husband 
condoned  his  wife's  guilt  after  Imowledge  of 
the  facts.  Of  connivance,  there  is  no  proof 
whatever.  I  have  not  adverted  to  the  al- 
leged visit  to  the  Hotel  Bryant  because  no 
reliance  is  placed  npon  what  Woelfle  says 
abont  it 


PATTERSON  v.  CLOSE. 

(Supreme   Court   of  New   Jersey.     April  25, 
^      1912.) 

1.  Statdtes  ((  126*)— SuBjxon  ARn  Trrucs. 

Act  March  26,  1902  (P.  L.  p.  «&),  is 
entitled  "An  act  to  reduce  the  number  of  mem- 
bers of  the  boards  of  chosen  freetiolders  in 
counties  of  this  state,  and  to  fix  the  salaries 
and  provide  for  the  election  of  the  members  of 
said  boards;"  and  section  6  provides  that  the 
terms  of  office  of  all  officers  then  holding  un- 
der appointment  by  tbe  board  of  chosen  free- 
holders in  any  county  at  the  organization  of 
tbe  board  under  the  act  shall  expire  with  the 
termination  of  office  of  the  members  of  such 
previous  board,  as  aforesaid,  notwithstanding 
that  such  officers  may  have  been  appointed  for 
a  longer  term ;  and  all  offices  filled  by  appoint- 
ments by  such  previous  board  shall  then  be- 
come vacant;  and  the  boards  constituted  or 
elected  under  this  act  shall  fill  the  offices  here- 
by vacated  for  the  term  of  one  year  only. 
Held,  that  the  provision  changing  the  length  of 
the  terms  of  county  offices  which  are  filled  by 
appointment  of  the  board  was  not  authorized 
by  the  title,  so  that  the  statute  was  repugnant 
to  Const,  art.  4,  |  7,  par.  4.  providing  that  the 
subject  of  every  law  shall  be  expressed  in  its 
title. 

[Ed.   Note.— For  other   cases,    see    Statutes, 
Cent.  Dig.  {f  134,  187-191;   Dec.  Dig.  {  125.*] 

2.  Statxttes  (I  109*)- Subjects  Ajin  Titles 

— AMENDMIiNT    OF    INVALID   ACT. 

Under  Const,  art  4,  (  7,  par,  4,  requiring 
that  the  subject  of  every  law  shall  be  ex- 
pressed in  its  title,  the  title  must  be  broad 
enough  to  express  the  general  object  sought 
to  be  accomplished,  being  a  restriction  upon 
the  enacting  part  of  the  law. 

[Ed.   Note.— For   other   cases,   see   Statutes, 
Cent.  Dig.  §i  136-139,  196;    Dec.  Dig.  {  109.»] 
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3.  Statutes  (S  109*)— Subjxcts  and  Titles. 
The  amendment  of  the  title  of  a  statute, 
which  was  invalid,  becanae  its  title  did  not 
express  certain  subjects  included  In  the  body 
of  the  statute,  so  as  to  include  such  subjects 
therein,  would  not  render  the  amended  statute 
constitutional. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  it  136-130,  196 ;   Dec.  TAg.  |  109.*J 

Qno  warranto  by  the  State,  George  W.  Pat- 
terson, Jr.,  relator,  against  Oharles  E.  Close. 
On  demurrer  to  the  plea.  Judgment  for  re- 
lator. 

Argued  November  term,  1911,  before  GUM- 
MERE,  C.  J.,  and  SWAYZB  and  VOOR- 
HEES,  JJ. 

Alan  H.  Strong,  of  New  Brunswick,  for 
relator.  Rulif  V.  Lawrence,  of  Freehold,  for 
defendant 

GUMMERE,  0.  X  The  information  in  this 
case  avers  that  at  the  annual  stated  meeting 
of  the  board  of  chosen  freeholders  of  the 
county  of  Monmouth,  on  January  1,  1910, 
the  office  of  cleric  of  the  board  was  vacant, 
and  that  the  board  thereupon  appointed  the 
relator  to  fill  it  for  the  term  prescribed  by 
law;  that  he  took  the  oath  and  gave  the  bond 
required  by  the  statute,  and  entered  upon  the 
duties  of  his  office  and  continued  to  dis- 
charge the  same  until  May,  1011,  at  which 
time,  and  during  the  continuance  of  the 
term  of  the  relator,  the  defendant  took  pos- 
session of  the  office,  and  since  then  has  ex- 
cluded the  relator  and  usurped,  Intruded 
Into,  and  unlawfully  held,  used,  and  exer- 
cised said  office. 

The  defense  set  up  by  the  plea  is  that 
the  term  of  office  of  the  relator  had  expired 
prior  to  May,  1011;  that  the  defendant  was 
duly  appointed  by  the  board  of  freeholdei's 
of  Monmouth  county  to  the  office  of  clerk 
of  the  board  at  the  expiration  of  the  relator's 
term;  and  that  his  entry  Into  the  office  at  the 
time  and  In  the  manner  set  out  In  the  infor- 
mation was  under  and  by  virtue  of  that  ap- 
pointment. In  support  of  the  allegation  of 
the  plea  that  the  term  of  office  of  the  relator 
bad  expired  prior  to  the  time  of  the  ap- 
pointment of  the  defendant  to  that  office, 
the  pleader  appeals  to  the  sixth  section  of 
the  act  of  March  26,  1902,  entitled  "An  act 
to  reduce  the  number  of  members  of  the 
boards  of  chosen  freeholders  In  counties  of 
this  state,  and  to  flz  the  salaries  and  pro- 
vide for  the  election  of  the  members  of  said 
boards"  (Pamph.  Laws,  p.  65),  and  avers  that 
the  provisions  of  this  statute  were  adopted 
by  the  voters  of  tlie  county  of  Monmouth  at 
the  general  election  held  in  1905. 

The  statutory  provision  appealed  to  by  the 
defendant  is  as  follows:  "The  terms  of  of- 
fice of  all  officers  then  holding  office  under 
appointment  by  the  board  of  chosen  freehold- 
ers existing  In  any  county  at  the  time  of  the 
organization  of  said  board  under  this  act  in 
such  county  shall  expire  with  the  termina- 


tion of  office  of  the  memberv  of  such  previ- 
ous board  as  aforesaid,  notwithstanding  that 
such  officers  may  have  been  appointed  for  a 
longer  term;  and  all  offices  filled  by  appoint- 
ments by  such  previous  boards  shall  then  be- 
come vacant;  and  ttie  boards  of  chosen  free- 
holders constituted  or  elected  under  the  pro- 
visions of  this  act  shall  forthwith,  upon  their 
organization,  fill  the  offices  hereby  vacated 
for  the  term  of  one  year  only." 

[1]  The  principal  ground  of  demurrer  to 
the  plea  Is  that  so  much  of  this  sectiop  as 
attempts  to  change  the  length  of  the  terms 
of  county  offices  which  are  filled  by  the  ap- 
pointment of  the  beard  Is  unconstitutional, 
for  the  reason  that  no  such  purpose  is  dis- 
closed in  the  title  of  the  act.  We  are  told 
by  counsel  that  it  had  already  been  so  de- 
cided by  this  court  in  the  unreported  case 
of  Attorney  General  v.  Herbert,  at  Novem- 
ber term,  1907;  but  we  find  no  such  adjudi- 
cation in  that  case.  The  determination  of 
the  question  raised  by  the  demurrer,  there- 
fore^ cannot  be  put  upon  the  ground  of  stare 
decisis,  but  requires  original  consideration 
at  the  liandB  of  the  court 

The  constitutional  provision  which  is  In- 
voked declares  that  "every  law  shall  embrace 
but  one  object,  and  that  shai^l  be  expressed 
in  its  title."  Article  4,  i  7,  par.  4.  This  pro- 
vision places  no  obstacle  In  the  way  of  legis- 
lation which  In  a  single  statute  creates 
boards  of  freeholders,  provides  for  the  num- 
ber of  their  members,  the  length  of  the  terms, 
and  the  compensation  to  be  paid  to  such 
members,  the  duties  to  be  performed,  and 
the  powers  to  be  exercised  by  such  boards. 
Including  the  power  to  appoint  such  officers 
as  may  be  required  to  aid  them  in  the  per- 
formance of  those  duties  and  the  exercise 
of  those  powers,  and  which  fixes  the  terms 
and  salaries  of  such  appointees;  for  legis- 
lation by  one  statute  looking  toward  a  single 
general  object,  although  it  contains  and  en- 
acts various  and  multiform  matters,  is  not 
prohibited  by  this  constitutional  provision.  If 
these  matters  are  properly  related  to  each 
other  and  tend  to  effectuate  the  general  ob- 
ject Payne  v.  Mahon,  44  N.  J.  Law,  213: 
Newark  v.  Mount  Pleasant  Cemetery  Co.,  58 
N.  J.  Law,  168,  33  Atl.  396.  But  the  power 
of  the  Legislature  to  pass  a  single  statute 
having  so  general  a  purpose  is  not  unlimited. 

[2]  In  order  to  make  the  legislation  valid, 
the  title  must  be  broad  enough  to  express  tbe 
general  object  sought  to  be  accomplished: 
for,  under  tbe  constitutional  provision  refer- 
red to,  the  title  Is  not  only  an  Indication  of 
the  legislative  intent  but  is  also  a  restric- 
tion upon  the  enacting  part  of  the  law. 
Hendrlckson  v.  Fries,  46  N.  J.  Law,  666;  Dob- 
bins V.  Northampton,  50  N.  J.  Law,  486,  14 
Atl.  587.  The  title  of  our  general  act  incor- 
porating chosen  freeholders  in  the  several 
counties  df  the  state  is  an  example  of  com- 
pliance with  the  constitutional  mandate  in 
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a  case  where  tbe  legislation  embraces  yarl- 
oas  and  diverse  matters  all  tending  to  tbe  ae- 
tompllsbment  of  a  single  general  object,  such 
as  that  which  we  have  Indicated.  The  title 
of  the  act  of  March  26,  1902,  however,  does 
not  disclose  a  purpose  to  legislate  generally 
with  relation  to  the  boards  of  freeholders  of 
tbe  several  counties  of  the  state,  but  specif- 
ically with  respect  to  the  number  of  members 
of  which  such  boards  shall  be  composed,  the 
compensation  which  they  shaU  receive,  and 
the  time  and  method  of  their  election,  and 
consequently  restricts  the  enacting  part  of 
the  Btatate  to  these  three  subject-matters, 
and  matters  cognate  thereto.  That  the  length 
of  the  terms  of  office  of  aiq;>olntees  of  those 
boards  bears  no  relation  to  the  matters  so 
specified  seems  to  us  too  plain  for  argument. 
^Vg  It  does  not,  l^lslatlon  dealing  with  that 
subject  Is  not  permitted,  by  the  constitution- 
al provision  appealed  to  by  the  relator,  to  be 
injected  Into  the  enacting  part  of  the  law; 
and  the  provision  of  section  6  of  the  statute 
which  Is  set  up  by  the  defendant  as  a  justi- 
flcatlon  of  his  claim  to  be  entitled  to  the  of- 
fice which  he  holds  must  be  declared  null 
and  void. 

[3]  The  defendant  further  contends  that, 
If  it  be  considered  that  the  provision  of  sec- 
tion 6  of  the  act  of  1902  that  has  been  just 
adverted  to  Is  unconstitutional  as  originally 
enacted,  its  invalidity  was  cured  by  the 
amendment  to  the  act,  passed  April  20,  1909 
<Pampb.  Laws,  p.  294).  The  title  of  the 
amendment  Is  "An  act  to  amend  the  title  of 
an  act  entitled  'An  act  to  reduce  the  number 
of  members  of  the  boards  of  chosen  freehold- 
ers in  counties  of  this  state,  and  to  fix  the 
salaries  and  provide  for  tbe  election  of  the 
members  of  said  boards,'  approved  March 
twenty-sixth,  one  thousand  nine  hundred  and 
two."  Tbe  body  of  the  amendment  reads  as 
follows:  "The  title  of  the  act  entitled  'An 
act  to  reduce  the  number  of  the  members  of 
the  boards  of  chosen  freeholders  in  counties 
of  this  state,  and  to  fix  the  salaries  and  pro- 
vide for  the  election  of  the  members  of  said 
boards,'  approved  March  twenty-sixth,  one 
thousand  nine  hundred  and  two,  is  hereby 
amended  so  as  to  read  as  follows:  'An  act  to 
organize  the  boards  of  chosen  freeholders  of 
the  several  counties  of  this  state,  reducing 
the  membership  thereof,  fixing  the  salaries, 
and  providing  for  tbe  election  and  terms  of 
office  of  the  members,  and  also  for  the  ap- 
pointment and  terms  of  office  of  officers  ap- 
pointed by  such  boards.' "  That  such  an  en- 
actment is  not  effectual  to  render  constltn- 
tlonal  a  statute  which  was  originally  Invalid 
in  gome  of  its  provisions,  because  those  pro- 
visions dealt  with  objects  which  were  not 
expressed  in  the  title  of  the  statute,  has  re- 
cently been  declared  by  this  court  In  the 
case  of  Sawter  v.  Shoenthal,  80  Atl.  101; 
nnd  the  principle  of  that  case  is  controlling. 


unless  and  until  It  shall  be  disapproved  by 
tbe  court  of  last  resort. 

It  follows  from  what  has  been  said  that 
the  length  of  the  term  of  office  of  the  clerk 
of  tbe  board  of  freeholders  of  Monmouth 
county  was  not  changed  by  the  act  of  1902, 
or  the  amendment  thereof  in  1900,  but  re- 
mained as  It  was  prior  to  the  enactment  of 
those  statutes.  Monmouth  county,  as  ap- 
pears by  tbe  recital  of  the  plea  in  this  case, 
is  a  county  of  the  second  class.  In  such 
counties,  the  term  of  office  of  the  clerk  of 
the  board  is  fixed  at  two  years  by  the  act 
of  April  23,  1888  (P.  L.  p.  464;  Comp.  Stat, 
p.  533,  S  205).  The  appointment  of  the  rela- 
tor, therefore,  on  January  1,  1910,  "for  the 
term  prescribed  by  law"  entitled  him  to  hold 
the  office  for  a  period  of  two  years  from 
and  after  that  date;  and  the  intrusion  of  the 
defendant  Into  the  office  in  May,  1911,  under 
color  of  an  appointment  by  the  board  of 
freeholders  of  the  county,  was  without  war- 
rant of  law. 

The  relator  is  entitled  to  Judgment  on  the 
demurrer. 


STATE  V.  EGAN. 

(Supreme   Court   of  New  Jersey.     April  28, 
1912.) 

(Syllatut  by  the  OourtJ 

1.  IRDICTHENT    AND    INFOBUATIOIT    ({    125*)— 

DuPUCiTT — Embezzleuknt. 

Where  an  indictment  describes  the  de- 
fendant as  a  county  collector,  intrusted  with 
tbe  collection,  receipt,  care,  and  custody  of 
the  money  of  the  count?,  and  charges  him 
with  embezzling  the  money  so  received  for  the 
county,  it  describes  an  offense  against  the  pro- 
visions of  section  168  of  the  Crimes  Act  (P. 
L.  1898,  p.  840),  notwitbstandii^;  it  also  charg- 
es that  he  converted  to  bis  own  use  the  mon- 
ey of  tbe  county  as  its  servant  and  agent,  and 
it  is  not  void  for  duplicity,  although  section 
184  of  the  same  act  malces  it  a  crime  for 
any  agent  or  servant  intrusted  with  the  col- 
lection of  money  to  convert  it  to  his  own  use. 
Section  168  deals  with  public  officers  such  as 
the  defendant  is  described  to  be,  and  he  Is 
the  agent  or  servant  of  the  county  when  act- 
ing as  county  collector,  and  when  he  embezzles 
he  converts  the  money  or  property  to  liis  own 
use.  The  distinction  is  that  in  one  case  the 
law  is  aimed  at  a  public  officer,  and  in  the 
other  at  one  who  is  simply  an  agent  and  serv- 
ant in  a  private  capacity.  In  either  case  they 
are  servants  or  agents,  and  when  either  em- 
bezzle they  convert  to  their  own  use. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  ||  334-400;  Dec. 
Dig.  I  125.*] 

2.  GannNAi.   IiAW    (S   1166*)  —  Iufanxliso 

AND   ObOANIZATION. 

A  defendant  hi  an  indictment  has  no  le- 
gal ground  of  complaint  that  a  grand  jury 
which  mifht,  but  did  not,  consider  a  complaint 
against  bim  was  discharged  by  the  court.  His 
constitutional  right  is  limited  to  a  grand  jury 
lawfully  impaneled  not  to  have  a  particular 
set  of  men  constitute  the  grand  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  Si  3100-3102,  3107-3113;  Dec. 
Dig.  t  1168.*] 
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3.  Gband  Just  (I  9*)— Sqicuoiiino  Jxntoss 

— AUTHOMTT  OF  KLISOBS. 

A  statute  which  provides  that  a  grand 
jury  shall  be  summoned  by  the  coroners  or 
elisors,  when  the  venire  is  directed  to  them, 
gives  a  preference  to  neither,  and  the  court, 
when  the  sheriff  has  been  disqualified  and  a 
venire  is  required,  may  direct  it  to  either,  and 
a  grand  jury  selected  and  summoned  by  elisors, 
when  the  venire  is  sent  to  them,  which  is  sworn 
and  recognized  hj  the  court  as  a  grand  jury, 
is  lawfully  constituted  .as  such,  and  complies 
with  the  constitutional  requirement  relating 
thereto. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury, 
Cent  Dig.  {{  21-26;   Dec.  Dig.  i  9.*] 

f Additional  BylUtlnu  5y  Editorial  BtaffJ 

4.  Taxation   (|  671*)  —  CoLi,KCTOBa  — Cwm- 
INAL  Pboskcdtions— iNaTStJCnON. 

In  a  prosecution  of  a  county  coUector  for 
embezzlement,  an  instruction  that,  in  order 
that  defendant  may  be  found  guilty,  it  is  nec- 
essary to  find  that  he  converted  the  money 
to  his  own  use  with  intent  to  defraud  the 
county,  that  the  jury  may  infer  that  he  con- 
verted the  money  to  his  own  use  from  the 
fact  that  he  toolc  it  and  loaned  it  in  his  own 
name,  and  that  they  might  infer  the  intent  to 
defrand  from  the  fact  that  he  parted  with 
control  of  it  and  put  it  beyond  his  power  to 
pay  it  over  at  once,  was  not  erroneous. 

[Ed.  Note. — For  other  cases,  see  Taxation. 
Cent  Dig.  |i  1130-1131;    Dec.  Dig.  |  671.*] 

Error  to  Court  of  Quarter  Sessions,  Had- 
son  County. 

Stephen  M.  Egan  was  convicted  of  embee- 
zlement,  and  brings  error.    A£Brmed. 

Argued  February  term,  1912,  before  BER- 
GEN and  KAT.ISCH,  JJ. 

Pierre  P.  Garren,  of  Jersey  City,  for  the 
State.  Julius  Llchtensteln,  of  Hoboken,  and 
John  Franklin  Fort,  of  Newark,  for  defend- 
ant 

BERGEN,  X  The  grand  Jnry  of  the  coun- 
ty of  Hudson,  having  presented  an  Indict- 
ment against  the  defendant  charging  him 
with  embezzlement,  he  moved  to  quash  It, 
and,  the  motion  being  denied,  he  was  tried 
and  convicted,  and  thereupon  the  Judgment 
was  pronounced,  which  he  seeks  by  this  writ 
of  error  to  review.  The  assignments  of  er- 
ror challenge  the  action  of  the  trial  court  in 
refusing  the  motion  to  quash,  the  denial  of 
a  motion  in  arrest  of  Judgment,  the  admis- 
sion of  testimony,  the  charge  of  the  court, 
and  refusals  to  charge  as  requested,  which 
will  be  considered  and  disposed  of  in  the  or- 
der presented  by  counsel. 

That  part  of  the  indictment  which  Is  per- 
tinent to  the  questions  raised  reads  as  fol- 
lows: "The  said  Stephen  M.  Egan,  being 
then  and  there  the  county  collector  in  and 
for  the  said  county  of  Hudson,  and  as  such 
county  collector  being  a  receiver  of  taxes 
and  of  moneys,  being  the  proceeds  of  the 
collection  of  taxes,  for  and  on  behalf  of 
the  board  of  chosen  freeholders  of  the  coun- 
ty of  Hudson,  and,  as  such  county  collector, 
being  then  and  there  the  servant  and  agent 
of  the  said  board  of  chosen  freeholders  of 


the  county  of  Hudson,  and  being,  as  such 
servant  and  agent,  intrusted  with  the  collec- 
tion, receipt,  care,  and  custody  of  the  mon- 
eys of  the  said  board  of  chosen  freeholders 
of  the  county  of  Hudson  did  then  and  there 
unlawfully  and  fraudulently  take  and  em- 
bezzle and  convert  to  his  own  use  a  certain 
large  sum  of  money,  to  wit,  the  sum  of  thir- 
ty-one thousand  five  hundred  dollars,  be,  the 
said  Stephen  M.  Egan,  having  theretofore, 
to  wit,  on  the  said  fourth  day  of  August, 
A.  D.  one  thousand  nine  hundred  and  nine, 
received  the  said  sum  of  money  as  sudi 
county  collector  as  aforesaid,  for  and  on  be- 
half of  the  said  board  of  chosen  freeholders 
of  the  county  of  Hudson." 

[1]  The  first  point  argued  by  the  plaintiff 
In  error  is  that  this  indictment  should  be 
quashed  because  it  charges  two  distinct  of- 
fenses which  are  subject  to  different  penal- 
ties, and  the  particular  objection  pressed  la 
that  the  defendant  was  tried,  convicted,  and 
sentenced  for  a  high  misdemeanor  under 
section  168  of  "An  act  for  the  punishment 
of  crimes  (Revision  of  1898)"  P.  L.  1898,  p. 
794,  while  it  is  claimed  that  part  of  the 
offense  described  in  the  indictment  Is  made 
a  crime  by  section  184  of  the  same  act,  and 
therefore  the  indictment  is  bad  for  duplicity. 
Section  184  declares  that  "any  consignee, 
factor,  bailee,  agent  or  servant  *  *  *  in- 
trusted with  the  collection  or  care  of  any 
moneys  who  shall  fraudulently  take  or  con- 
vert the  same  *  *  *  to  his  own  use  or 
to  the  use  of  any  other  person  or  persons 
whatsoever"  shall  be  guilty  of  a  misdemean- 
or. While  section  168  declares  that  any 
county  collector  having  taxes  to  collect, 
"who  shall  embezzle,  unlawfully  loan,  or  re- 
tain In  his  hands  any  moneys  received  or 
collected  by  him"  for  any  county,  or  otber 
designated  municipalities,  shall  be  guilty  of 
a  high  misdemeanor. 

The  claim  of  the  plaintiff  in  error  is  tbat, 
while  section  168  does  not  contain  either 
the  words  "convert  to  his  own  use"  or  "as 
servant  and  agent,"  they  do  appear  in  sec- 
tion 184,  and  also  in  the  indictment,  and 
therefore,  as  the  indictment  charges  the  de- 
fendant with  receiving  the  money  as  county 
collector  imder  section  168,  and  with  being 
the  servant  and  agent  of  the  county,  and 
with  converting  the  money  of  the  county 
to  his  own  use,  In  the  language  contained 
in  section  184,  it  charges  different  offenses. 
This  claim,  in  my  opinion,  has  no  legal 
standing,  for  section  168  deals  with  public 
officers  and  makes  it  a  crime  to  embezzle 
public  funds  received  by  them  in  their  pub- 
lic capacity,  and  the  addition  of  the  words 
"and  convert  to  his  own  use"  does  not  en- 
large or  modify  the  statutory  crime  of  em- 
bezzlement, which  is  the  fraudulent  appro- 
priation to  his  own  use  of  money  or  prop- 
erty by  one  to  whom  it  is  intrusted  witlie 
acting  in  a  fiduciary  capacity,  nor  does  the 
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(tatement  that  a  public  ofiScer,  described  In 
the  statute  and  Indictment  as  connty  col- 
lector, was,  as  snch,  tbe  servant  and  agent 
of  tbe  county  detract  from  the  charge  that 
he  was  one  of  a  class  of  officers  whose  em- 
bezzlement of  public  funds,  received  as  such 
bf  him,  Is  made  a  high  mlsd»neanor.  It 
Is  the  character  of  the  agency  that  is  tbe 
distinguishing  feature  between  the  two  sec- 
tions. 

The  next  point  urged  Is  that  the  grand 
Jury  wtio  presented  this  Indictment  was  not 
lawfully  selected  and  Impaneled,  and  for 
this  reason  it  Is  argued  It  was  error  to  re- 
fuse to  quash  the  indictment  or  to  grant 
the  motion  In  arrest  of  Judgment. 

The  facts  upon  which  these  motions  were 
based  are  not  disputed  in  any  material  point, 
and  stated  concisely  are  as  follows:  On 
tbe  opening  day  of  the  court  of  oyer  and 
terminer  to  be  held  In  and  for  the  county 
of  Budson,  at  the  September  term,  1911,  the 
sheriff  of  the  county  caused  to  come  before 
tbe  court  a  sufficient  number  of  the  dtlsens 
of  tbe  county  selected  by  him  to  serve  as 
grand  jurors,  whereupon,  and  before  they 
were  sworn,  the  prosecutor  of  the  pleas  In- 
terrosed  a  challenge  to  the  array,  upon  the 
ground  that  the  sheriff  had  been  charged 
with  an  offense  against  the  law,  of  which 
the  grand  Jury  he  had  selected  would  be 
reqoired  to  inquire,  and  therefore  he  was 
Bot  an  impartial  person.  After  considering 
the  propriety  of  the  challenge,  the  court  sus- 
tained it  and  discharged  the  entire  panel, 
and  then  made  an  order  disqualifying  the 
sheriff  upon  the  ground  that  a  complaint 
vras  to  be  made  to  the  grand  Jury  against 
him,  and  also  restraining  him  from  selecting 
or  summoning  a  grand  Jury  to  serve  at  that 
term  of  the-  court,  and  In  the  same  order, 
baring  determined  that  it  appeared  that 
«  grand  Jury  for  the  September  term  of  the 
conrt  should  be  selected  and  summoned  by 
elisors,  appointed  two  disinterested  freehold- 
ers, both  residents  of  Hudson  county,  to  se- 
lect and  summon,  and  cause  to  come  be- 
fore the  court,  24  good  and  lawful  men  of 
the  body  of  tbe  county  of  Hudson  to  serve 
u  grand  Jurors.  The  elisors  so  appointed, 
hSTing  qualified,  observed  the  command  of 
the  venire  and  returned  a  grand  Jury,  which 
being  impaneled  and  sworn,  presented  the 
Indictment  under  which  the  defendant  was 
(wiTicted. 

N'o  express  order  was  made  disqualifying 
i  the  coroners,  but  testimony  was  taken  on 
the  qnestlon  of  the  qualification  of  the  coro- 
"eis  at  the  time  when  the  qualiflcation  of 
the  sheriff  was  inquired  into,  and  it  must 
he  assumed  that,  if  the  court  had  no  option 
In  tbe  matter  of  awarding  tbe  venire  to 
the  elisors,  such  order  was  based  upon  the 
finding  that  tbe  coroners  were  not  so  in- 
fifferent  as  to  Justify  the  awarding  of  the 
*rit  to  them.  The  testimony  disclosed  that 
tliree  coroners  had  been  elected,  filed  their 


oath  of  office,  and  bad  been  actually  per- 
forming the  duties  of  their  respective  offices 
until  the  awarding  of  the  writ  to  tbe  eli- 
sors. It  also  appeared  that  there  was  a 
defect  in  the  oath  of  office  of  one  of  them  . 
(Michael  J.  Boylan),  which,  after  a  particu- 
lar statement  of  tbe  statutory  requirements 
relating  to  what  he  should  refrain  from  do- 
ing, concluded,  "That  I  will,  in  all  things 
touching  the  duties  of  the  said  office,  de^ 
mean  myself  honestly,  fairly  and  parHallv 
according  to  the  best  of  my  knowledge  and 
understanding."  The  error  upon  which,  ap- 
parently, the  disqualification  of  Boylan  was 
rested  consists  in  the  use  of  the  word  "par- 
tially" instead  of  "impartially."  As  no  oth- 
er reason  for  tbe  disqualification  of  the  cor- 
oners appears,  it  must  be  taken,  and  was 
so  admitted  on  the  argument  by  the  state, 
that  if  disqualification  of  the  coroners  was 
required  in  order  to  award  the  venire  to 
the  elisors,  the  entire  body  of  the  coroners 
of  tbe  connty  were  Ignored  because  the  oath 
of  one  was  defective.  I  cannot  agree  that 
the  omission  of  the  use  of  the  prefix  men- 
tioned was  sufficient  to  disqualify  all  the 
coroners  of  tbe  county  and  deprive  it  of 
the  services  of  every  one  of  its  constitution- 
al officers  of  that  class  who  were  elected  at 
different  times  and  whose  terms  of  office 
are  not  concurrent.  If  this  be  a  disqualifi- 
cation of  one  coroner,  he  is  disqualified  for 
all  purposes,  and  it  is  as  if  he  had  never 
qualified,  In  which  case  it  cannot  be  the 
law  that  the  other  coroners  were  disquali- 
fied to  perform  any  of  the  duties  of  their 
offices  because  of  the  failure  of  one  to  quali- 
fy, and  this  seems  to  have  been  the  view  of 
the  court  In  Rex  t.  Warrington,  12  Mod. 
Rep.  22,  and  therefore  I  have  considered 
this  case  as  though  the  venire  could  have 
been  directed  to  those  of  the  coroners  who 
had  qualified  if  the  court,  in  the  exercise 
of  its  discretion,  had  seen  fit  to  send  it  to 
them. 

[2]  Tlie  plaintiff  in  error  Insists  that  it 
was  error  to  discliarge  the  panel  returned 
by  tbe  sheriff  because  he  had  selected  its 
members  before  the  commission  of  tbe  crime 
with  which  he  was  charged,  and  that  he 
was  therefore  impartial  at  tbe  time  of  se- 
lection. I  am  of  the  opinon  that  the  Impar- 
tial condition  must  exist  at  the  time  when 
the  grand  jury  Is  presented  to  be  sworn, 
for,  as  no  precept  is  required,  the  sheriff 
could  change  the  members  of  the  grand  Jury 
at  any  time  prior  to  the  administration  of 
the  oath,  tbe  six  days'  notice  to  tbe  grand 
Juror  required  by  the  statute  is  for  bis  ben- 
efit, and,  if  he  appears  and  is  sworn,  lack 
of  a  summons,  six  days  in  advance,  would 
not  disqualify  him,  nor  can  any  one  take 
advantage  of  the  absence  of  tbe  notice  ex- 
cept tbe  Juror.  But  it  is  not  necessary  to 
rest  alone  upon  this  proposition,  for  the  de- 
fendant cannot  Justly  complain  of  the  dis- 
cbarge of  a  grand  Jury  which,  did  not  pre- 
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sent  an  Indictment  against  him;  he  la  only 
concerned  with  the  legality  of  the  grand 
jnry  which  presents  the  indictment,  and,  If 
that  was  Impartial,  selected  as  required  by 
law,  and  sworn  and  recognized  by  the  court 
as  a  grand  jury,  no  constitutional  right 
has  been  Invaded  (People  y.  Petrea,  82  N. 
T.  128),  where  It  was  said  "that  an  indict- 
ment found  by  a  Jnry  of  good  and  lawful 
%ieD,  selected  and  drawn  as  a  grand  Jury 
under  color  of  law,  and  recognized  by  the 
court  as  a  grand  Jury,  is  a  good  Indictment 
by  a  grand  Jury  within  the  sense  of  the 
Constitution,  although  the  law  under  which 
the  selection  was  made  is  void." 

The  defendant's  constitutional  right  is 
that  he  shall  not  be  held  to  answer  for  a 
criminal  offenae  except  on  the  presentment 
or  Indictment  of  a  grand  Jury,  and  It  is 
not  to  have  a  particular  set  of  men  con- 
stitute a  grand  jury.  All  he  Is  entitled  to 
is  an  impartial  one,  selected  according  to 
law,  and  no  claim  is  made  In  this  case  that, 
if  lawfully  Impaneled,  the  members  of  the 
grand  Jury  presenting  this  indictment  were 
not  in  every  other  sense  duly  qualified. 

The  right  of  the  prosecutor  to  challenge 
the  array  was  sustained  In  the  Somerset 
oyer  and  terminer  by  the  late  Chancellor 
Magie,  then  Justice  of  the  Supreme  Court, 
3  N.  J.  Law  J.  163,  and  the  power  of  the 
court  to  discharge  a  grand  Jury  Improperly 
selected  or  summoned  has,  in  order  to  fur- 
ther the  administration  of  Justice,  been  ex- 
ercised for  80  many  years  that  it  has  be- 
come a  fixed  part  of  the  judicial  procedure 
in  criminal  cases,  and  I  do  not  understand 
that  such  power  is  questioned  in  this  case. 

[3]  The  next  point  urged  is  that  the  court, 
having  disqualified  the  sheriff  upon  the 
ground  that  he  was  not  such  an  impartial 
person  as  the  law  requires  to  select  and  re- 
turn a  grand  Jury,  was  bound  to  award  the 
venire  for  the  selection  and  summoning  of 
the  grand  Jury  to  the  coroners  of  the  coun- 
ty, miless  Qiey  were  all  disqualified,  and  that 
it  was  error  to  pass  over  the  coroners  and 
appoint  elisors  as  was  done  in  this  case. 
This  is  based  upon  the  claim  that  at  com- 
mon law  such  a  procedure  was  required. 

The  Constitution  does  not  define  who  shall 
constitute  a  grand  Jury  nor  the  method  of 
their  selection  or  summoning,  but  the  char- 
acter and  qualification  of  grand  Jurors,  the 
manner  of  their  selection  and  summoning, 
has  always  been  subject  to  statutory  regula- 
tions. It  may  be  granted  that  under  the 
English  procedure  the  practice  obtained  that 
in  case  of  the  disqualification  of  the  sheriff 
the  venire  was  flvst  directed  to  the  coroners, 
and,  if  they  were  disqualified,  to  elisors,  but 
the  procedure  has  always  been  subject  to 
legislative  control,  and  the  entire  question 
of  selecting  and  summoning  grand  Jurors  In 
this  state  has  been  for  many  years  provid- 
ed for  and  regulated  by  statute. 

In  1794  an  act  was  passed  entitled,  "An 


act  constituting  conrts  of  oyer  and  terminer 
and  a  general  Jail  delivery;"  section  5  of 
which  provided  that  the  respective  sheriffs 
of  the  several  connties  of  this  state  should 
cause  to  come  before  the  said  courts,  at  the 
time  and  place  specified  in  the  precept  for 
that  purpose,  24  good  and  lawful  men  to 
serve  as  grand  Jurors,  and  by  section  6  it 
was  enacted  that  the  clerk  of  the  Supreme 
Court  should  "issue  precepts  under  tlie  seal 
of  the  said  Supreme  Court,  directed  to  the 
respective  sheriffs  of  the  counties,  in  which 
such  court  or  courts  shall  be  held  for  the 
pnrpose  expressed  in  the  preceding  section," 
and  that  the  said  precepts  should  be  tested 
in  the  name  of  the  chief  Justice,  or,  if  that 
office  be  vacant,  in  the  name  of  the  Justice 
of  the  Supreme  Court  next  in  precedence. 
Paterson's  Laws,  p.  137.  And  in  the  same 
book  (page  259)  under  the  title,  "An  act  rela- 
tive to  juries  and  verdicts,"  the  Legislature 
provided  that  the  summons  of  any  grand 
juror  should  l>e  made  by  the  sheriff  or  bis 
lawful  deputy  either  personally  to,  or  In 
writing,  left  at  the  dwelling  house  of  such 
grand  Juror  at  least  six  days  before  the 
first  day  of  the  court  The  effect  of  these 
statutes  was  that  a  venire  should  issue  oat 
of  the  Supreme  Court,  directed  to  the  sher- 
iff requiring  him  to  cause  to  come  before 
the  court  of  oyer  and  terminer  24  good  and 
lawful  men  to  serve  as  grand  Jurors,  who 
should  have  given  to  them  the  notice  pre- 
scribed by  the  statute.  The  venire  comnalt- 
ted  to  the  sheriff  the  power  of  selecting 
those  whom  he  should  cause  to  come  by  giv- 
ing the  statutory  notice. 

In  1819  (Rev.  Laws  1821.  p.  668),  the  act 
constituting  the  courts  of  oyer  and  termi- 
ner was  BO  amended  as  to  require  the  sher- 
iff to  cause  the  grand  Jurors  to  come  before 
the  court  without  a  precept,  and  this  is  now 
the  law;  it  liaving  been  retained  in  all  the 
statutes  relating  to  this  sabject  from  I819 
to  the  present  time,  so  far  as  the  selection 
by  the  sheriff  is  concerned.  The  summon- 
ing of  the  grand  Jurors  appears  to  have  l>een 
exclusively  committed  to  the  sheriff  until 
the  revision  of  March  27,  1874  (Rev.  St  1874, 
p.  372)  §  8,  which  provided  that  the  sum- 
mons should  be  made  by  the  sheriff  or  his 
deputy  or  by  one  of  the  coroners  when  the 
venire  should  be  awarded  to  the  coroners, 
and  this  legislative  language  is  a  recogni- 
tion of  the  iwwer  of  the  court  to  award  a 
venire  to  the  coroners  if  the  sheriff  is  dis- 
qualified, for  it  would  be  futile  to  authorize 
the  coroners  to  summon  the  grand  Jurors 
when  the  venire  was  awarded  to  them  and 
yet  withhold  the  power  to  award  a  venire, 
and,  while  statutes  must  be  strictly  con- 
strued, they  should  be  so  construed.  If  pos- 
sible, as  to  effectuate  the  legislative  Intent, 
and  clearly  this  statute  was  a  recognition 
of  the  power  of  the  court  to  direct  a  venire 
to  the  coroners  when  that  was  necessary  to 
procure  a  grand  Jury,  for  a  grand  Jury   is 
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a  required  constitutional  Implement  neces- 
sary to  carry  out  tbe  criminal  procednre  in 
courts,  and  a  legislative  direction  that  the 
coroners  slian  summon  when  the  venire  Is 
directed  to  them  of  necessity  implies  the 
power  of  the  court  to  Issue  a  venire,  with- 
out which  the  statute  woidd  be  nugatory, 
and  the  venire  necessarily  confers  the  pow- 
er of  selection,  unless  it  be  otherwise  or- 
dained. 

The  next  legislative  st^  in  the  matter  of 
selecting  and  summoning  grand  Jurors  was 
taken  in  1876  (P.  L.  p.  360)  which  provided 
that  grand  Jurors  should  be  "summoned  by 
the  sheriff,  or  his  deputy,  or  by  one  of  the 
coroners  or  elisors,  when  tbe  venire  shall 
be  awarded  to  the  coroners  or  elisors." 
There  Is  nothing  in  this  act  which  limits 
the  awarding  of  the  venire  to  the  coroners 
in  case  the  sheriff  is  disqualified,  but  neither 
the  coroners  nor  elisors  can  summon  a  grand 
jniy  without  a  venire,  and.  If  the  court  is 
called  npon  to  issue  its  venire  for  that  pur- 
pose,  it  must  be  directed  dther  to  the  cor- 
oners or  elisors.  The  statute  does  not  de- 
clare that  if  the  coroners  are  disqnallfled  the 
reolre  shall  go  to  the  elisors,  nor  is  there 
anr  statute  which  expressly  requires  them 
or  either  of  them  to  cause  tbe  grand  Jurji 
to  come  before  the  court  without  a  voilre 
as  in  tbe  case  of  the  sheriff,  -who  lias  the 
statntory  right,  but  if  he  Is  disqualified,  and 
the  court  is  called  upon  to  issue  its  venire, 
the  statute  declares,  in  the  disjunctive,  the 
sonunona  shall  be  by  tbe  coroners  or  the 
(Users  when  the  venire  shall  be  awarded  to 
tbe  one  or  the  other. 

It  is  quite  'important  in  construing  our 
»tatnte  on  this  subject  to  bear  in  mind  that 
It  was  adopted  with  full  knowledge  of  the 
procedure  followed  by  the  English  courts 
which  it  may  be  assumed  required  the  ve- 
nire, the  sheriff  being  disqualified,  to  issue 
to  the  coroners  in  preference  to  elisors  when 
the  coroners  were  not  disqualified.  TWs 
pn>cednre  the  plaintiff  in  error  claims  was 
3  part  of  the  common  law  at  the  time  of 
the  adoption  of  our  Constitution,  and  by 
'frtne  thereof  became  a  part  of  the  body  of 
OM  law  wliich  has  not  been  altered  by  legis- 
lation. Tills  position  is  vital  to  the  case  of 
the  plaintiff  In  error  who  Insists,  the  power 
ot  the  court  to  award  a  venire  being  grant- 
ed, that  the  act  nnder  consideration  has  no 
)«arhig  on  tbe  question  to  whom  the  venire 
lihonld  go,  but  is  limited  to  conferring  the 
right  to  summon  upon  the  officer  holding  tbe 
*rit  The  right  to  summon  Is  one  of  the 
powers  granted  under  section  8  (P.  L.  1876, 
P-  382)  to  the  officer  to  whom  the  writ  Is  di- 
rected—this clearly  Implies  the  power  of 
election,  and,  in  my  opinion  authorizes  the 
awarding  of  the  venire  to  one  who  is  to 
*lect  and  summon  by  giving  the  statutory 
notice,  that  is,  this  Is  a  statutory  regulation 
of  the  method  by  which  a  grand  Jury  is  to 
Iw  brought  into  court  la  default  of  a  prop- 


er sheriff.  The  plaintiff  in  error  Insists 
that,  granting  this,  nevertheless  the  statute 
Is  merely  declaratory  of  the  common-law 
rule  of  procedure  and  must  be  construed  as 
if  it  read  "summoned  by  the  sheriff  or  his 
deputy  or  by  one  of  the  coroners  or  (if  they 
be  disqualified)  elisors."  Yet,  as  I  have  said, 
with  knowledge  of  the  rule  followed  by  the 
English  courts,  no  such  limitation  was  put 
by  the  Legislature  upon  the  awarding  of  the 
venire;  the  evident  intent  being  to  confer 
upon  the  court  the  power  to  provide  for  the 
selection  of  a  grand  Jury  when  the  sheriff 
was  unable  to  properly  perform  that  duty. 
If  the  Legislature  Intended  to  give  prefer- 
ence to  the  coroners,  it  could  easily  have 
done  80  by  inserting  the  words  which  the 
plaintiff  in  error  now  desires  to  liave  read 
Into  the  statute,  when  in  1876  it  amended 
the  act  of  1874  by  adding  the  words  "or 
elisors";  that  being  the  only  amendment 
then  made  to  the  section  under  considera- 
tion. If  it  was  the  legislative  intent  not  to 
confer  a  power  which  it  deemed  did  not  ex- 
ist, but  simply  to  declare  tbe  common  law, 
it  failed  to  accomplish  that  purpose,  and, 
we  must  assume,  having  before  it  the  pro- 
cedure in  the  English  courts  upon  which 
plaintiff  in  error  relies,  refused  to  adopt  it, 
but,  by  the  use  of  langnage  which  In  its  or- 
dinary sense  confers  the  power  in  the  alter- 
native, established  a  rule  inconsistent  with 
that  upon  which  the  argument  for  reversal 
on  this  ground  is  rested. 

I  am  of  opinion  that  under  our  statute,  if 
the  sheriff  is  disqualified,  the  court  has  the 
right  to  direct  the  venire  either  to  the  cor- 
oners or  to  elisors,  as  It  shall  determine, 
and  that  in  this  case  the  defendant  has  not 
been  deprived  of  any  constitutional  right  by 
tbe  manner  in  which  the  grand  Jury,  was 
selected,   impaneled,   and  sworn. 

The  plaintiff  in  error  argues  that.  If  the 
court  has  the  right  under  this  statute  to 
pass  by  tbe  coroners  and  direct  the  venire 
to  the  elisors,  it  would  bave  the  same  power 
In  any  case  and  could  send  the  writ  to 
elisors  over  the  sheriff.  The  difficulty  with 
this  proposition  is,  as  has  been  pointed  out, 
tbe  sheriff  is  the  statutory  officer  to  select 
and  summon  the  grand  Jury,  if  he  be  a  prop- 
er person,  and  if  he  should  complain  that  he 
had  been  deprived  of  the  right  conferred  up- 
on him  by  law,  without  lawful  reason,  a 
different  question  would  be  presoited,  but 
the  defendant  is  not  interested  in  the  dis- 
qualification of  the  sheriff ;  his  only  concern 
is,  has  the  court  discretionary  power,  when 
the  sheriff  is  disqualified,  to  appoint  either 
coroners  or  elisors,  or  must  preference  be 
given  to  the  coroners? 

The  plaintiff  in  error  also  insists  that  the 
crime  of  embezzlement  was  not  proven,  and, 
if  any  offense  was  shown,  it  was  that  of  an 
unlawful  loan.  This  assignment  rests,  first, 
upon  the  refusal  of  the  trial  court  to 
charge,  aa  requested,  "for  the  county  col- 
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lector  to  unlawfully  loan  the  money  of  the 
county  In  his  custody  as  county  collector  Is 
a  distinct  crime,  so  made  by  statute,  and 
such  an  unlawful  loan  does  not  constitute 
the  crime  of  embezzlement  unless  the  fur- 
ther 'fact  appears  that  the  collector  failed 
to  account  for  the  funds  in  his  custody  and 
so  loaned,  on  demand,  or  at  a  time  fixed  for 
him  to  account  for  the  same,  or  to  pay  t  the 
same  OTer  to  bis  qualified  successor,"  and 
also  upon  what  the  court  did  charge,  name- 
ly, that,  "The  defendant,  however,  is  not 
indicted  for  loaning  the  money  of  the  coun- 
ty unlawfully,  and,  if  that  is  what  he  did, 
he  could  not  properly  be  convicted  under 
this  indictment  But,  in  deciding  whether 
the  transaction  was  an  unlawful  loan,  you 
must  bear  in  mind  not  only  the  fact  that  no 
Interest  was  demanded,  paid,  or  received  as 
is  ordinarily  the  case  with  a  loan,  but  that 
the  note  was  not  the  note  of  the  Jersey  City 
Supply  Company  to  which  the  checks  were 
made  payable,  or  of  Robert  Davis  against 
whose  estate  the  defendant  filed  a  claim 
for  the  money,  but  was  the  note  of  Robert 
Davis,  Jr.,  who  is  not  claimed  to  be  pri- 
marily liable;  and  you  should  consider,  es- 
pecially, the  facts  that  the  note  was  pay- 
able to  S.  M.  Egan  individually,  and  that 
he  seems  to  have  claimed  it  Individually  of 
the  Davis'  estate,  and  to  have  assumed  the 
right  to  forego  the  Interest  and  to  assign 
the  balance  of  bis  claim  against  the  Davis 
estate.  •  •  •  You  can  hardly  infer  that 
such  a  transaction  was  an  unlawful  loan 
within  the  meaning  of  the  statute.  Such 
facts  Justify,  if  they  do  not  require,  the  in- 
ference that  he  converted  the  money  to  his 
own  use,  and,  If  he  acted  with  Intent  to  de- 
fraud his  act  is  embezzlement." 

The  part  of  the  charge  of  the  court  com- 
plained of  was  a  mere  comment  on  the  evi- 
dence, except  so  far  as  It  instructed  the 
Jury  that  if  what  the  defendant  did  was  to 
unlawfully  loan  the  money  of  the  county  he 
could  not  be  convicted  under  this  Indict- 
ment, and  that  part  of  the  charge  covered 
the  refused  request  of  which  complaint  is 
now  made.  The  request  was  tliat,  if  it  was 
an  unlawful  loan,  it  was  a  distinct  crime, 
and  not  an  embezzlement,  and  the  court  so 
charged. 

The  next  point  made  Is  that  the  court  al- 
lowed the  witness  Robert  Davis  to  answer 
this  question:  "Q.  What  did  you  do  with 
the  money,  this  $31,500,  Mr.  Davis  r'  This 
was  objected  to  as  Incompetent.  The  record 
shows  that  the  court  allowed  the  evidence 
upon  condition  that  the  prosecutor  should 
connect  the  defendant  with  the  transaction, 
and  that  if  he  did  not  he  would  strike  it 
out.  The  exception  is  not  to  the  refusal  to 
strike  out,  but  to  the  admission  of  the  ques- 
tion, but,  if  we  give  to  the  defendant's  ex- 
ception its  Intended  scope,  that  is  an  ex- 
ception to  the  question  as  it  then  stood,  un- 
connected with  any  act  of  the  defendant, 


and  accede  to  bis  position  that  it  was  in- 
competent, it  Is  very  clear  that  the  testi- 
mony was  not  harmful  to  him.  The  answer 
was  that  he  (the  witness)  paid  the  money  to 
the  trustees  of  a  church,  and,  as  it  was 
immaterial  to  the  defendant's  defense  what 
the  borrower  did  with  the  money  after  he 
had  passed  it  over  to  him,  for  the  conversion 
was  then  complete,  if  there  was  a  oonTer- 
slon,  he  was  not  injured  by  the  testimony. 
The  crime,  if  there  was  a  crime,  was  com- 
plete when  defendant  converted  the  money, 
and  the  disposition  made  of  it  by  Davis  aft- 
er the  conversion  did  not  constitute  an  ele- 
ment of  the  crime  charged  against  the  de- 
fendant To  whom  Davis  paid  the  money 
after  it  tiad  gone  out  of  the  control  of  the 
defendant  did  not  add  to  or  diminish  tbe 
completed  offense.  In  addition  to  this,  and 
perhaps  because  it  was  harmless,  the  de- 
fendant did  not  move  to  have  the  answer 
stricken  out  at  the  close  of  the  case  as  he 
should  have  done  if  It  was  incompetent,  be- 
cause the  disposition  of  the  money  by  l>a- 
vls  was  not  brought  to  the  knowledge  of  the 
defendant 

[4]  The  next  assignment  questions  the  le- 
gality of  an  Instruction  to  the  Jury  in  an- 
swer to  its  request  for  further  Instructions 
after  it  had  retired  to  consider  of  its  ver- 
dict The  instruction  complained  of  is:  "In 
order  that  the  defendant  may  be  found 
guilty  of  embezzlement  it  is  necessary  to 
find  that  be  converted  this  money  to  bis 
own  use,  with  intent  to  defraud  the  county. 
Ton  may  infer  that  be  converted  the  money 
to  bis  own  use  from  the  fact  that  be  took 
tbe  money  and  loaned  it  in  his  own  name,  tf 
yon  find  that  to  be  the  fact.  Ton  may  infer 
the  intent  to  defraud  from  the  fact  that  he 
parted  with  the  control  of  the  money  and 
put  It  beyond  his  power  to  pay  it  over  at 
once;  that  Is,  he  failed  to  keep  the  money 
in  his  control  and  put  it  in  the  control  of 
others." 

The  criticism  which  the  plaintiff  in  er- 
ror makes  Is  that  this  was  a  direct  state- 
ment that  if  tbe  defendant  bad  loaned  the 
money  to  Davis,  the  Jury  could  infer  that 
he  converted  it  to  bis  own  use  by  thus  loan- 
ing it  I  see  no  error  in  this  Instruction. 
If  the  defendant  took  tbe  money  of  the 
county  and  loaned  it  as  Ills  money,  be  then 
converted  It  to  his  own  use;  at  least  sncb 
an  inference  could  be  drawn.  What  the 
statute  means  by  "unlawfully  loan"  Is  loan- 
ing the  money  of  the  county  as  the  county's 
money  in  a  way  not  authorized  by  law,  tor 
if  a  public  officer  takes  the  public  funds  and 
Invests  them  in  bis  own  name  with  Intent 
to  defraud,  tbe  moment  he  makes  the  in- 
vestment be  fraudulently  converts  the  mon- 
ey to  bis  own  use,  and  that  would  be  em- 
bezzlement which  the  statute  makes  a  crime. 

This  disposes  of  all  the  questions  argriic><l, 
and,  finding  no  error  In  the  record,  the  Judg- 
ment below  should  be  affirmed. 
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(Coart  ot  Errors  and  Appeals  of  New  Jersey. 

AprU  19,  1912.) 
L  CORPORATIONB  (>  618* )— AoTioiTS— Flba.  or 

NUL   TiKL. 

A  plea  of  nul  tiel  corporation,  averring 
that  there  is  not,  nor  ever  was,  nor  on  the  day 
of  the  commencement  of  the  action,  nor  since, 
in  existence  any  such  corporation  as  plaintiff, 
is  met  by  proof  that  the  corporation  elated 
at  any  time;  and  a  reply,  averring  that  there 
is  and  was,  on  the  day  of  the  commencement 
of  the  suit,  and  since  that  day,  in  existence  a 
corporation  by  the  name  of  plaintiff,  is  proper, 
and  the  issue  joined  involves  the  existence  of 
the  corporation  at  and  since  tiie  beginning  of 
the  action. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  {  2028;    Dec  Dig.  S  618.*] 

2.  CORFOBATIONS    (f    618*)  —  ACTIONS —PLKA 

OF  Nul  Tiel. 

The  question  raised  undter  a  plea  of  nul 
tiel  corporation  is  the  ability  of  plaintiff  to 
loe;   and  the  plea  is  one  in  bar. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
dons,  Cent.  Dig.  I  2028;   Dec  Dig.  |  618.*] 

3.  COKFOKATIONB    (i  29*)— RlQHT  TO  SUB— Dk 

Facto  Cobpobation. 

The  question  whether  an  action  by  a  cor- 
poration is  maintainable  depends  on  whether 
it  had  a  de  facto  existence  at  the  time  the  suit 
was  brooght,  since  its  right  to  exist  can  only 
be  qoestioned  by  the  Attorney  General,  acting 
for  the  state,  and  not  by  one  who  lias  contract- 
ed with  it  as  a  corporation,  provided  there  is 
a  statate  under  which  snch  a  corporation  may 
exist. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  §{  77,  78;    Dec  Dig.  i  29.*] 

4.  COBPOBATIONB  (}  499*)— Dk  Faoio  Cob- 
pobahoss — Statctobt  Authobitt. 

Where  there  could  be  a  de  jure  corpora- 
tion at  the  time  an  alleged  corporation  l>rought 
suit,  the  corporation  could  be  a  de  facto  one, 
and  entitled  to  sue. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  SI  1»10,  1911,  1913-1919; 
Dec  Dig.  »  499.*] 

5.  Watsbs  and  Watbb  Coubbes  (S  208*)— 
Watbb  Companies  —  Contbacts  with  Mu- 
hicipalities— conbtbuction. 

A  water  company  contracted  in  1877  to 
ropply  hydrants  to  a  town,  within  specified 
limits,  for  a  specified  sum  per  annum,  and  for 
each  specified  hydrant  outside  the  limits  an 
additional  sum  per  annum.  For  more  than  30 
jears  the  company  supplied  water  for  the  hy- 
drants and  received  pay  therefor.  Since  1880 
the  company  was  at  least  a  de  facto  corpora- 
tion, and  a  de  jure  one  since  1909.  The  town 
treated  the  contract  as  one  for  the  calendar 
year  by  paying  for  the  hydrants  within  the 
specified  limits.  Held,  that  the  contract  was 
binding  on  the  town  for  hydrants  outside  of 
the  specified  limits,  thongh  at  the  time  of  the 
making  of  the  contract  the  law  authorized  wa- 
ter companies  only  in  municipalities  of  2,000 
population,  and  the  town  did  not  have  such 
population. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  ff  290-299;  Dec. 
Dig.  i  203.*] 

Error  to  Clrcolt  Gonrt,  Warren  Connty. 

Action  by  ttie  Belvldere  Water  Company 
against  the  Town  of  Belvldere.  There  was 
a  Judgment  for  plaintiff,  and  defendant 
litings  error.     Affirmed. 


This  is  an  action  by  the  Belvldere  Water 
Company  to  recover  the  rental  of  4  hydrants 
for  the  last  quarter  of  1909.  The  written 
contract  under  the  seals  of  iMth  parties  was 
made  In  September,  1877,  and  provided  that 
the  water  company  should  supply  any  num- 
ber of  hydrants,  not  exceeding  16,  within 
spedfled  limits  In  the  town  for  |600  per  an- 
num, and  that  for  each  hydrant  outside 
those  limits  the  town  should  pay  $26  per  an- 
num. The  company  has  beei;t  in  operation 
more  than  30  years,  and  has  supplied  water 
for  the  hydrants,  and  been  paid  therefor  by 
the  town.  There  were  8  hydrants  outside 
the  limits,  but  for  4  of  them  the  company 
made  no  charge,  probably  because  there  were 
only  11  hydrants  within  the  limits.  In  Oc- 
tober, 1900,  the  town,  after  notice  to  the  wa- 
ter company,  cut  oS  4  of  the  8  hydrants  and 
refused  to  pay  more  than  the  $500  required 
for  those  within  the  limits.  In  fact,  3  of  the 
4  cut  oft  were  those  for  which  no  charge  bad 
been  made  by  the  company.  The  town  has 
paid  for  the  bydrants  within  the  limits  since 
the  suit  was  begun,  and  only  the  rental  of 
4  liydrants  outside  the  limits  is  involved. 

The  defenses  were  that  there  was  no  such 
corporation  as  the  plaintiff,  and  a  general 
denial  of  indebtedness. 

The  trial  judge  directed  a  verdict  for  the 
plaintiff  for  $26,  the  rental  of  4  hydrants  for 
three  months. 

Gilbert  Collins,  of  Jersey  City,  and  George 
.M.  Shipman,  of  Belvldere,  for  plaintiff  in  er- 
ror. Joseph  M.  Roseberry,  of  Belvldere,  for 
defendant  in  error. 

SWATZE,  J.  (after  stating  the  facts  as 
above).  [1-4]  The  plea  of  nul  tiel  corpora- 
tion puts  in  issue  only  the  present  existence 
of  the  corporation.  It  avers  that  there  is 
not,  nor  ever  was,  nor  on  the  day  of  the 
commencement  of  this  action,  nor  ever  since, 
in  existence  any  such  corporation.  Sncb  a 
plea  is  obviously  met  by  proof  that  the  cor- 
poration existed  at  any  time ;  and  It  was 
therefore  proper  to  reply,  as  the  plaintiff 
did,  that  there  is  and  was  on  the  day  of 
the  commencement  of  this  suit,  and  since 
that  day,  in  existence  a  corporation  called 
the  "Belvldere  Water  Company."  The  issue 
joined  was  the  existence  of  the  corporation 
at  and  since  the  beginning  of  this  suit  This 
was  the  proper 'issue.  The  question  to  be 
raised  under  the  plea  of  nul  tiel  corporation 
is  the  ability  of  the  plaintiff  to  sue.  1  Chit- 
ty.  Pi.  (16th  Am.  Ed.)  464*  note  "g."  It  is 
therefore  sometimes  regarded  only  as  a  plea 
in  abatement.  Ck>nard  v.  Atlantic  Insurance 
Co.,  1  Pet  396,  450,  7  L.  Ed.  189,  although 
the  better  opinion,  sustained  by  the  weight 
of  anthority,  is  that  it  la  a  plea  In  bar. 
10  Oyc.  1367.  The  reason  for  holding  it  a 
plea  in  bar  la  well  stated  in  a  quotation 
from  Brooke's  Abridgement  by  the  Supreme 
Court  of  Massachusetts,  in  Christian  Society 
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y.  Macomber,  8  Mete.  235,  238:  "In  an  ac- 
tion by  a  corporation  or  a  natural  body,  mis- 
nomer of  one  or  tbe  other  goes  only  to  the 
writ;  but  to  say  that  there  Is  no  such  per- 
son in  rerum  natura,  or  no  such  body  politic, 
this  Is  In  bar;  for,  If  he  be  misnamed,  he 
may  have  a  new  writ  by  tbe  right  name; 
but  if  there  be  no  such  body  politic,  or  such 
person,  then  he  cannot  have  an  action."  The 
question  therefore  is  whether  this  action  Is 
maintainable  }n  the  name  of  the  Belvldere 
Water  (Dompany.  This  depends,  not  upon 
the  de  Jure,  but  upon  the  de  facto,  existence 
of  such  a  corporation  at  the  time  suit  was 
brought.  Its  ri((ht  to  exist  can  be  question- 
ed by  the  Attorney  General,  acting  for  the 
state,  but  not  by  one  who  contracts  with  It 
as  a  corporation,  provided  there  Is  a  stat- 
ute ander  which  snch  a  corporation  may  ex- 
ist. Stout  V.  Znllck,  48  N.  J.  Law,  CS99,  7 
Atl.  S62 ;  Vanneman  v.  Young,  62  N.  J.  Law, 
403,  aO  Atl.  53;  McCarter  t.  Ketcham,  72 
N.  J.  Law,  247,  Q2  Atl.  693.  These  princi- 
ples of  law  are  not  disputed  by  the  defend- 
ant ;  It  contends  that  there  could  be  no  such 
corporation  de  jnre,  because  the  act,  under 
which  It  puriwrts  to  be  organized  (Revision, 
p.  1365),  permitted  water  companies  only  In 
municipalities  having  at  least  2,000  Inhab- 
itants; and  it  is  said  Belvldere  lacked  that 
number.  Assuming  tbe  fact  to  be  as  the 
defendant  contends,  tbe  legal  result  does  not 
follow.  At  the  time  the  suit  was  brought, 
the  act  had  been  amended  so  as  to  apply  to 
any  municipality  having  a  population  of  not 
more  than  15,000,  and  not  less  than  500.  P. 
L.  1880,  p.  273.  Since  the  plea  challenges 
only  the  right  to  maintain  the  action,  and 
there  could  at  that  time  be  a  corporation  de 
Jure,  and  It  Is  not  questioned  that  ^ery 
other  element  necessary  to  make  a  corpora- 
tion de  facto  was  present,  the  plea  Is  not 
sustained  by  tbe  proofs. 

This  conclusion,  however,  does  not  suffice 
to  dispose  of  the  pending  case. 

[C]  The  plalntift  claims  under  a  contract 
made  at  a  time  when  the  law  authorized 
water  companies  only  In  municipalities  of 
2,000  population;  and  the  defendant's  claim 
Is  that  no  rights  can  arise  out  of  a  contract 
which  purports  to  be  made  with  a  corpora- 
tion that  could  not  at  that  time  bare  a  le- 
gal existence. 

This  case,  however,  does  not  present  the 
question  whether  the  parties  are  bound  by 
the  contract  of  1877,  but  the  much  narrower 
question  whether  the  facts  showed  an  Indebt- 
edness of  the  town  to  the  water  company 
for  the  amount  for  which  the  verdict  was 
directed.  Whatever  defects  there  may  have 
been  In  the  original  lncor|)oration.  It  was 
validated  by  the  act  of  1909  (3  Comp.  St 
1910,  p.  3636,  I  634);  for  we  must  assume, 
In  tbe  absence  of  proof  to  tbe  contrary,  that 
the  necessary  copy  of  the  ordinance  consent- 
ing to  the  formation  of  the  company  was 


filed  vrlth  the  certificate  of  Incorporation. 
"Omnia  presumuntur  rite  acta."  Both  tbe 
town  and  the  water  company  have  acted 
on  that  presumption  for  30  years ;  and  clear 
proof  is  required  to  overcome  it  For  ail 
that  time  tbe  water  company  has  furnished, 
and  the  town  has  paid  for,  water  in  accord- 
ance with  the  terms  of  the  contract  The 
plaintiff  has  been  a  de  facto  corporation  at 
least  since  1880,  and  a  de  Jure  corporation 
at  least  since  the  validating  act  of  1909. 
The  necessary  Inference  Is  that  the  partlw 
adopted  the  contract  as  far  as  they  legally 
might  1  Machoi  on  Corporations,  {|  329 
and  332;  Battelle  v.  Northwestern  Cement 
Co.,  37  Minn.  89,  33  N.  W.  827;  Bond  v. 
Pike,  101  Bllnn.  127,  111  N,  W.  916;  Hol- 
yoke  Envelope  Co.  v.  U.  8.  Envelope  Co., 
182  Mass.  171,  65  N.  B.  64.  No  question  is 
made  of  the  right  of  the  town;  under  Its 
charter,  to  make  a  contract  for  a  year  at  a 
time ;  and,  by  adopting  a  contract  that  pro- 
vided for  an  annual  rental  and  paying  on 
that  basis,  both  parties  became  bound  at 
least  for  the  current  year.  In  the  absence  of 
proof  to  the  contrary,  a  contract  ft>r  a  year 
is  a  contract  for  the  calendar  year;  and  so 
the  town  has  treated  It  by  paying  fi>r  the 
hydrants  within  the  limits  for  the  last  quar- 
ter. The  contract  was  an  entire  one;  and 
the  town  could  not  adopt  it  as  to  the  hy- 
drants within  the  Umits  and  repadiate  it  as 
to  the  hydrants  outside.  Fonr  of  these  were 
in  fact  supplied,  and,  although  one  of  these 
had  theretofore  been  supplied  without 
charge,  that  was  only  as  part  of  the  whole 
contract  and  dependent  upon  the  other  fonr 
being  paid  for.  The  water  company  was 
ready  to  supply  the  one  hydrant  that  was 
cut  oflF;  and  the  town  could  not  escape  its 
contractual  liability  by  merely  disconnect- 
ing. The  direction  of  a  verdict  was  proper, 
and  the  Judgment  is  affirmed. 


SCHMIDT  et  nx.  v.  SPAETH. 

(Court  of  Errors  and  Appeals  of  New  Jersey, 

April  19,  1912.) 

1.  Dbdication  ({  19*)— Plattiko. 

Where  the  owner  of  land  after  subdivid- 
ing it  into  lota  platted  part  of  it  as  a  street, 
that  platting  constitutea  a  dedication  to  the 
public. 

[EM.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  ti  35,  37-17 ;  Dec  Dig.  f  19.*] 

2.  DEDIOATION    (i    31*)— ACCKFTANOE— NBCBB- 

SITY. 

Land  dedicated  for  a  public  highway  does 
not  become  a  public  thoroughfare  save  upon 
acceptance  of  the  dedication  by  the  pnbUc. 
which  may  be  indicated  by  a  formal  action  on 
the  part  of  the  proper  repreaentativeB,  or  by 
public  user  of  the  dedicated  land. 

[Ed.  Note.— For  other  cases,  see  Dedication. 
Cent.  Dig.  i|  64,  65;    Dec.  Dig.  |  8L*] 

8.  Dedication    (|   46*)— Acokptano— Qctes- 
•  tions  fob  jubt. 

In  treapasa  qoare  dansam  fregit  where 
defendant  confessed  and  avoided  on  the  groand 
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that  the  locos  In  quo  waa  &  public  street,  Itdd 
that,  under  the  evidence,  the  question  of  ac- 
ceptance of  a  dedication  by  the  public  should 
have  been  submitted  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent.  IM?.  I  88:    Dec.  Dig.  {  46.*] 

Error  to  Supreme  Court 

Trespass  by  John  Schmidt  and  wife  against 
Godfrey  F.  Spaeth.  There  was  a  Judgment 
for  defendant,  and  plaintiffs  bring  error. 
ReTersed  and  remanded. 

Stackhonse  &  Kramer,  of  Camdoi,  tor 
plalntUfs  In  error.  Bleakly  &  Stockwell,  of 
Camden,  for  defendant  in  error. 

GUMMEBE,  C.  J.  This  is  an  action  of 
trespass  qnare  clansnm  f regit.  The  averment 
In  Uie  declaration  is  that  the  defendant  with 
force  and  arms  entered  npon  the  plaintiffs' 
close,  being  a  parcel  of  land  in  the  city  of 
Camden  20  feet  in  width  and  40  feet  In 
length,  and  broke  down  and  destroyed  a  cer- 
tain fence  then  and  there  being  npon  the 
land.  The  defendant  pleaded  the  general  Is- 
sue, and  also,  sjieclally,  that  the  locus  In 
qno  was  a  part  of  a  public  highway  in  the 
city  of  Camden,  and  had  been  such  for  more 
than  20  years  preceding  the  alleged  trespass. 

The  land  involved  in  this  controversy  is 
located  at  the  Inner  end  of  an  alley  which 
opens  out  of  Sycamore  street  in  the  dty  of 
Camden  and  runs  north  on  a  line  parallel 
with  Broadway.  The  all^  had  been  In  ex- 
istence for  more  than  20  years  next  preced- 
ing the  institution  of  the  suit;  but  whether 
It  had  ever  been  in  actual  use  as  a  public 
way  during  any  part  of  that  period,  and 
whether  it  included  the  locus  in  quo  prior 
to  the  year  1901,  were  matters  concerning 
which  the  testimony  was  contradictory. 

On  tbe  19th  of  July  in  the  year  mentioned, 
the  sheriff  of  Camden  county  conveyed  to  one 
Benjamin  T.  Archer,  trustee,  a  tract  of  land 
located  at  the  northwest  comer  of  Sycamore 
street  and  Broadway,  having  a  jrontage  of 
20O  feet  on  the  former,  and  180  feet  on  the 
latter,  street.  The  alley  referred  to  was  in- 
cluded within  the  boundaries  of  this  tract, 
which  also  embraced  the  locus  In  quo.  After 
the  purchase  of  the  tract.  Archer  had  it  sur- 
veyed and  laid  out  in  lots  having  a  frontage 
of  20  feet  on  Broadway,  a  depth  of  180  feet, 
and  ronning  back  to  a  20-foot  wide  street 
extending  across  the  rear  of  all  the  lots. 
The  old  alley,  and  also  the  strip  of  land  In- 
volved In  the  controversy  between  the  par- 
ties, each  lie  within  the  lines  of  this  street 
Afterward,  and  in  compliance  with  instruc- 
tions from  Archer,  this  20-foot  wide  street 
was  placed  upon  the  "City  Flan  Book"  at 
the  dty  haU.  Later,  and  on  January  8,  1902, 
Archer  conveyed  one  of  these  lots  to  Eliza- 
beth Smith,  a  description  which  called  for  a 
lot  wltb  a  frontage  of  20  feet  on  Broadway, 
a  deptb  of  180  feet  and  bounding  in  the  rear 
opon  "a  20-foot  street  opening  into  Sycamore 
:<ireet."    On  the  16th  of  the  same  month  he 


conveyed  two  more  of  these  lots  (adjoining 
one  another)  to  the  plaintiffs.  The  convey- 
ance described  these  lots  as  having  together 
a  frontage  of  40  feet  on  Broadway  and  run- 
ning back  180  feet  to  "the  east  sidei  of  a 
20-foot  wide  street  opening  into  Sycamore 
street"  The  locus  In  quo  lies  immediately 
in  thei  rear  of  these  two  lots,  and  the  fee 
thereof  was,  some  years  later,  conveyed  to 
the  plaintiffs  by  the  heirs  of  Archer;  be 
then  being  dead. 

The  alleged  tortious  act  charged  against 
the  defendant  In  the  declaration  was  not 
denied  by  him,  but  was  attempted  to  be  Jus- 
tified upon  the  ground  that  the  fence  which 
he  tore  down  was  an  unlawful  obstruction 
in  a  public  highway,  and  that  he  bad  a  legal 
right  to  remove  it 

The  case  having  been  closed  with  the 
proofs  in  the  condition  which  has  been  indi- 
cated, with  the  title  of  the  plaintiffs  to  the 
locus  in  quo  shown  beyond  controversy,  and 
the  alleged  tortious  act  of  the  defendant  ad- 
mitted by  blm,  the  only  question  remaining 
in  dispute  was  that  raised  by  the  defendant's 
special  plea,  vis.,  whether  the  locus  in  quo 
was  a  part  of  a  public  highway.  The  trial 
Judge  considered  that  the  acts  of  Archer 
which  have  been  referred  to  amounted  to  a 
dedication  of  the  "20-foot  wide  street"  to 
public  use^  and  constituted  it  a  public  high- 
way, and  thereupon  Instructed  the  Juryi  to 
render  a  verdict  in  favor  of  the  defendant 
The  correctness  of  this  Judicial  action  is 
now  challenged  by  the  plaintiffs. 

[11  We  concur  in  the  view  of  the  trial 
court  that  the  act  of  Mr.  Archer  in  causing 
this  "20-foot  wide  street"  to  be  delineated 
upon  the  City  Plan  Book,  and  his  conveying 
of  lots  by  descriptions  which  called  for  this 
street  as  their  rear  boundary,  constituted  a 
dedication  of  it  by  him  to  public  use.  Such 
acts,  by  a  grantor,  make  the  rule  laid  down 
by  this  court  in  McAndrews  &  Forbes  Co.  ▼. 
CaAden,  78  N.  J.  Eq.  244,  78  Ati.  232,  and 
the  cases  therein  cited,  applicable. 

[2]  But  the  dedication  of  land  for  the  pur- 
pose of  a  public  highway  does  not,  ipso  facto, 
create  such  a  highway.  There  must  be  not 
only  a  dedication  by  the  owner  for  that  pur- 
pose, but  an  acceptance  of  that  dedication 
by  the  public,  in  order  to  create  it.  Holmes 
V.  Jersey  City,  12  N.  J.  Eq.  309;  Pope  v.  Town 
of  Union,  18  N.  J.  Eq.  283;  Atty.  Gen.  v. 
Morris  &  Essex  R.  R.  Co.,  19  N.  J.  Eq.  391; 
Booraem  v.  North  Hudson  County  Ry.  Co., 
39  N.  J.  Eq.  467;  8.  c,  on  appeal,  40  N.  JT. 
Eq.  563,  5  Atl.  106;  New  York  &  Long  Branch 
R.  R.  Co.  v.  South  AmKoy,  57  N.  J.  Law, 
258,  259,  30  Atl.  628.  Such  acceptance  may 
be  Indicated  by  formal  action  on  the  part 
of  the  representatives  of  the  public  having 
authority  over  highways,  or  by  public  user 
of  the  dedicated  land.  Booraem  v.  North 
Hudson  County  Ry.  Co.,  40  N.  J.  Bq.  B63,  5 
AU.  106;    Abbott  v.  Cottage  City,  143  Mass. 
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525,  10  N.  EL  325,  68  Am.  Rep.  143;  Elliott 
on  .Streets  and  Roada  (Ed.   1890)  p.   U4. 

[3]  In  the  present  case  no  formal  act  by 
tbe  public  authorities  of  Camden  was  shown 
which  tended  to  Indicate  an  acceptance  by 
them  of  the  proffered  street.  It  Is  true  that 
there  was  a  delineation  of  It  upon  the  City 
Plan  Book,  but  there  was  no  proof  that  this 
plan  book  was  in  the  custody  or  under  the 
control  of  the  municipal  board  in  charge  of 
the  city  streets,  nor  that  the  delineation  of 
tbe  street  therein  was  done  under  its  sanc- 
tion, or  even  with  Its  knowledge.  Nor  was 
there  any  conclusive  evidence  of  such  a  pub- 
lic user  of  the  street  as  would  Indicate  an 
acceptance  of  It  by  the  public.  As  has  al- 
ready been  stated,  the  character  of  the  user 
of  the  alley  or  street,  both  before  and  after 
the  dedication,  was  a  matter  concerning 
which  the  testimony  was  contradictory;  that 
offered  on  behalf  of  the  plaintiffs  tending  to 
show  that  the  user  was  confined  to  the  own- 
ers of  the  property  which  abutted  upon  the 
alley  or  street,  and  persons  having  business 
with  such  owners,  while  that  submitted  by 
the  defendant  showed  a  more  general  and 
extensive  use  thereof.  The  trial  court,  there- 
fore, should  have  left  the  question  whether 
an  acceptance  of  this  dedicated  street  by  the 
public  was  Indicated  by  the  character  of  the 
user  to  which  it  bad  been  submitted  after 
the  dedication  to  be  resolved  by  the  Jury, 
and  it  was  error  to  take  it  from  them. 

The  Judgment  under  review  will  be  re- 
versed, and  a  venire  de  novo  awarded. 


HYSON  V.  GENERAL  FIREPROOFING  CO. 

(Court  of  Appeals  of  Maryland.    Jan.  1*1, 
1912.) 

Courts   (|  189*)— Municipal  Codbts— Ruut 

Day  Act— Plea  in  Abatement. 

Rule  Day  Act  of  Baltimore  City  provides 
that  plaintiff,  on  compliance  with  the  act,  shall 
be  entitled  to  judgment  on  motion  at  any  time 
after  15  days  from  the  return  day  to  which  de- 
fendant shall  have  been  summoned,  although 
defendant  may  have  pleaded,  unless  the  plea 
contains  %  good  defense,  and  is  certified  as 
true,  and  further  states  the  amount  of  plain- 
tiff's demand,  if  anything,  admitted  to  be  due 
or  owing,  and  the  amount  disputed,  and  that 
a£5ant  believes  defendant  will  be  able  to  pro- 
duce evidence  to  support  the  plea,  and  that 
he  is  advised  by  counsel  to  file  the  plea,  which 
shall  be  accompanied  by  the  certificate  of  coun- 
sel that  he  so  advised  the  affiant.  Held,  that 
the  filing  of  a  dilatory  plea  did  not  suspend 
plaintiff's  remedy  nnder  the  act,  and  hence 
where  such  a  plea  denying  that  plaintiff  was 
properly  sned,  but  the  affidavit  did  not  state 
tbe  amount  of  plaintiff's  demand,  if  anything, 
admitted  to  be  due  or  owing  and  the  amount 
disputed,  tbe  plea  was  insufficient  to  prevent 
plamtiff  from  taking  Judgment  by  default 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  U  409,  412,  413,  429,  468;  Dec. 
Dig.  {  m»] 

Appeal  from  Baltimore  City  Court;   John 
J.  Dobler,  Judge. 
Action  by  the  General  Flreprooflng  Com- 


pany against  T.  A.  Hyson,  trading  as  the 
Capital  Flreprooflng  Supply  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Argued  before  BOYD,  C.  J.,  and  PEARCE, 
BURKE,  THOMAS,  PATTISON.  UBNER, 
and  STOCKBRIDGB.  JJ. 

Daniel  S.  Sullivan,  for  appellant  E.  Mc- 
Clure  Bouzer,  for  appellee. 

BOYD,  C.  J.  The  General  Flreprooflng 
Company,  a  body  corporate,  sued  "T.  A.  Hy- 
son,' trading  as  the  Capital  Flreprooflng 
Supply  Company,"  under  the  Rule  Day  Act 
of  Baltimore  city.  The  action  was  commenc- 
ed on  the  27th  day  of  February,  1911;  and, 
although  the  record  does  not  show  the  return 
day,  we  suppose  It  was  the  second  Monday, 
being  the  13th  day  of  March,  as  that  was  the 
next  return  day  after  the  suit  was  brought 
On  March  24th  the  defendant  made  a  motion 
for  a  rule  security  for  costs,  and  it  was  or- 
dered that  the  rule  be  laid,  unless  cause  to 
the  contrary  be  shown  on  or  before  the  20th 
of  April.  On  the  24tb  of  March  the  time 
for  filing  pleas  was  extended  until  five  days 
after  the  rule  security  for  costs  was  compiled 
with,  and  on  the  Slst  of  that  month  the 
plaintiff  gave  the  security.  On  the  5th  of 
April  the  defendant  filed  two  pleas,  the  first 
of  which  is  "that  the  defendant  is  sued  by 
the  name  of  T.  A.  Hyson,  whereas  his  true 
name  ia  Thomas  A.  Hyson,"  and  the  second, 
"that  be  is  not  now  trading  as  the  Capital 
Flreprooflng  Supply  Company,  and  that  he 
never  did  trade  as  the  Capital  Flreprooflng 
Supply  Company,  but  that  together  witli  one 
Herbert  R.  Eastwood,  of  Washington,  D.  C, 
he  traded  in  the  city  of  Washington,  District 
of  Columbia*,  as  the  Capital  Flreprooflng 
Supply  Company."  An  affidavit  of  Thomaa 
A.  Hyson  was  filed,  stating  "that  the  pleas 
above  pleaded  are  true  In  substance  and  in 
fact;  and  further  that  he,  the  affiant,  verily 
believes  that  he  will  be  able  to  produce  suffi- 
cient evidence  to  support  the  said  pleas,  and 
that  he  Is  advised  by  counsel  to  flle  the  said 
pleas  under  oath."  There  Is  also  a  certificate 
of  counsel  that  he  advised  the  defendant  to 
make  tbe  above  oath  and  file  the  said  pleas. 
On  April  21st  tbe  defendant  made  a  motion 
for  a  non  pros,  on  tbe  ground  that  the  plain- 
tiff had  not  filed  Its  replication  within  flfteen 
days,  and  the  plaintiff,  having  been  required 
to  show  cause  why  the  suit  should  not  be 
non  pressed,  filed  an  answer  to  the  petition, 
and  moved  for  Judgment  by  default  against 
the  defendant  for  want  of  sufficient  pleas 
and  affidavit  of  defense,  as  provided  by  tbe 
statute.  That  resulted  in  a  Judgment  by  de- 
fault being  ordered  by  the  court,  and  from 
that  order  the  defendant  appealed. 

The  Important  question  In  the  case  Is 
whether  the 'filing  of  the  pleas  in  abatement 
and  the  above  affidavit  prevented  a  Judgment 
by  default  under  the  Rule  Day  Act;  no  other 
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pleas  or  affidavit  bavlng  been  filed  fbati 
those  above  mentioned.  We  need  not  discuss 
the  sufficiency  of  eitber  of  tbe  pleas  in  abate- 
ment, as  such,  bat  will  for  tbe  purpose  of  the 
dlKosslon  assume  them  to  be  suffldent.  This 
precise  question  has  not  been  passed  on  by 
this  coort,  although  we  have  had  many  cases 
before  us  presenting  different  questions 
which  have  arisen  under  the  Role  Day  Act 
ot  Baltimore  dty  and  similar  acts  in  some 
•f  the  counties,  but  It  seems  to  us  that  the 
language  of  the  act,  taken  in  connection  with 
Its  objects,  famishes  a  plain  and  decisive 
aosirer.  It  the  plaintiff  does  what  is  requir- 
ed of  bim  under  the  act,  as  to  which  the 
record  in  this  case  raises  no  question,  he  is 
bf  the  statute  entitled  to  Judgment  "on  mo- 
tloD.  in  writing,  at  any  time  after  fifteen 
days  from  tbe  retom  day  to  which  the  de- 
fendant shall  have  been  summoned,  although 
the  defendant  may  have  pleaded,  unless  such 
pleai  contains  a  good  defense,  and  unless  the 
defendant  or  some  one  in  his  behalf  shall, 
under  oath  or  affirmation,  state  that  every 
plea  so  pleaded  by  the  defendant  is  true,  and 
shall  farther  state  the  amount  of  plaintiff's 
demand,  if  any  tiling,  admitted  to  be  due  or 
owing,  and  the  amount  disputed,  and  further 
that  the  affiant  verily  beUeves  the  defendant 
will  be  able  at  the  trial  of  the  cause  to  pro- 
dace  sufficient  evidence  to  support  the  plea 
ais  to  tbe  portion  disputed,  and  that  he  is  ad- 
vised by  counsel  to  file  the  said  plea,  and 
Micb  plea  shall  be  accompanied  by  a  certifi- 
cate of  counsel  that  be  so  advised  the  party 
making  such  oath  or  affirmation."  Then 
other  provisions  follow  which  we  need  not 
quote.  Chief  Judge  Alvey  said  in  GemmeU  v. 
I^vls,  71  Md.  458,  18  Atl.  955:  "The  obvious 
porpose  of  the  act  Is  not  only  to  furnish  a 
short  and  expeditious  method  of  recovery  in 
tbe  class  of  actions  mentioned,  bat,  by  re- 
qniring  disclosure  under  oath  as  to  the  real 
tmoont  or  matter  in  dispute  or  actual  con- 
test between  the  parties,  to  avoid  unneces- 
sary trouble  and  expense  in  the  trial;  and, 
vhile  the  conatruction  of  the  statute  should 
be  such  as  to  afford  to  every  defendant  a 
(all  and  fair  opportunity  to  make  all  bis  de- 
fenses to  tbe  action  against  bim,  no  snch 
restrictive  construction  as  against  the  rights 
of  tbe  plaintiff  should  be  adopted  as  would, 
to  any  extent,  defeat  or  frustrate  the  bene- 
Bdal  objects  contemplated  by  the  Leglsla- 
tore."  Or  as  was  said  by  Judge  Stone  In 
Adler  V.  Crook,  68  Md.  494,  13  Atl.  153: 
"Tbe  object  of  the  act  was,  in  cases  to  which 
It  applied,  to  obtain  from  both  plaintiff  and 
defendant  a  definite  and  sworn  statement  of 
l>oth  the  dalm  and  defense  (if  any),  so  that 
ttie  parties  might  know  exactly  wherein  they 
dUfered  and  shape  their  action  accordingly." 
Althongh  we  will  not  say  that  the  Rule 
^J  Act  intended  to  prevent  dilatory  pleas 
from  being  filed,  such  pleas  are  not  held  in  f  a- 
Tor  even  in  ordinary  actions,  and  they  should 
wt  be  permitted  to  "defeat  or  frustrate  the 
kcoeflcial  objects  contemplated  by  the  Legis- 


lature," when  it  passed  the  Rule  Day  Act 
It  ought  not  to  receive  such  a  construction  as 
will  furnish  a  defendant  the  means  of  pre- 
venting a  speedy  Judgment  against  liim,  if 
he  has  no  meritorions  defense,  excepting  In 
80  far  as  such  construction  be  necessary  for 
bis  protection  or  be  required  by  the  language 
used.  In  short,  while  the  Rule  Day  Act  did 
not  abolish  dilatory  pleas  in  actions  brought 
under  it,  dilatory  pleas  cannot  have  the  effect 
of  abolishing  or  susperkding  that  act.  There 
is  no  necessary  inconsistency  between  a  dil- 
atory'plea  and  what  the  act  requires  to  be 
in  the  affidavit,  for  it  is  well  settled  that  tbe 
affidavit  is  no  part  of  the  pleadings  (Laub- 
helmer  v.  NaiU,  88  Md.  174,  40  Atl.  888; 
Councilman  v.  Towson  Bank,  108  Md.  469, 
64  Atl.  358);  and  hence  such  reference  to 
the  merits  as  is  required  by  the  act  to  be 
stated  in  the  affidavit  cannot  have  the  effect 
of  waiving  a  dilatory  plea,  as  the  filing  of 
a  plea  in  bar  would  have.  The  appellant 
cited  the  notes  to  1  Poe,  H  383,  594,  and  ar- 
ticle 76,  i  24,  subsea  84,  Code  1904,  as  tend- 
ing to  show  that  the  affidavit  filed  by  him 
was  sufficient  Mr.  Poe  in  his  note  to  sec- 
tion 383,  in  speaking  of  the  affidavit  to  a 
plea  in  al>atement  said:  "The  affidavit 
should  be  that  the  plea  is  true  in  substance 
and  in  fact  and  if  tbe  suit  be  in  the  city 
of  Baltimore,  under  the  Rule  Day 'Act  of  1886 
(chapter  184,  Code  P.  L.  L.  article  4,  §  167), 
it  should  contain  the  further  averment  that 
the  'affiant  believes  that  at  the  trial  the  de- 
fendant will  be  able  to  produce  sufficient 
evidence  to  support  the  same.' "  And  in  the 
note  to  section  594  what  the  affidavit  should 
aver  is  repeated  in  substance,  and  there  is 
added:  "And  that  he  is  advised  by  counsel 
to  file  the  said  plea,  and  the  plea  must  be 
accompanied  by  a  certificate  of  counsel  that 
he  did  so  advise  the  filing  thereof."  The 
footnote  in  the  Code  referred  to  says:  "The 
affidavit  should  also  contain  tbe  averment 
in  the  form  prescribed  by  any  special  law. 
Snch,  e.  g.,  as  'that  tbe  affiant  verily  believes 
that  the  defendant  will  be  able  to  produce 
sufficient  evidence  to  support  the  same,  and 
that  be  is  advised  by.  counsel  to  file  said  plea 
under  oath.' "  It  is  manifest  that  Mr.  Poe 
did  not  mean  that  what  be  stated  in  either 
of  those  notes  was  all  that  would  be  requir- 
ed, as  he  mentioned  some  requirements  in 
the  note  to  section  594  which  were  not  men- 
tioned in  the  one  to  section  383,  but  he  was 
only  giving  examples  of  what  should  be 
stated,  as  bis  note  to  the  section  in  the  Code 
referred  to  plainly  shows. 

It  would  be  difficult  to  understand  why  a 
defendant  should  be  required  to  file,  in  addi- 
tion to  the  affidavit  to  pleas  in  abatement 
prescribed  by  the  Code,  an  affidavit  includ- 
ing some  of  the  requirements  under  the  Rule 
Day  Act  and  not  others.  It  was  doubtless 
intended  by  the  Legislature  either  that  tlie 
whole  of  tbe  act  should  be  applicable  to  pleas 
in  abatement,  or  that  none  of  it  should  be — 
not  that  a  part  of  it  should,  and  tbe  rest  not 


Digitized  by  CjOOQ IC 


246 


83  ATLANTIO  BEPORTBB 


(Md. 


Tbere  Is  nothing  In  the  act  which  admits  of 
any  other  construction,  and  it  «ertalnly  does 
not  contemplate  allowing  a  defendant  who 
does  not  dispute  any  part  of  the  plaintiff's 
claim  more  time  than  one  who  does.  It  has 
been  decided  In  a  number  of  cases  that  an 
affidavit  which  does  not  state  "the  amount 
of  plaintiff's  demand,  if  anything,  admitted 
to  be  due  or  owing,  and  the  amount  disput- 
ed," Is  defective.  See  Adler  v.  Crook,  68  Md. 
494, 13  Atl.  153,  where  the  general  Issue  pleas 
were  filed.  Button  &  Go.  t.  Marx  Bros.,  69 
Md.  252,  14  Atl.  684,  where  there  was  "a  plea 
of  the  statute  of  limitations  in  addition  to 
the  general  issue  pleas,  Baltimore  Publishing 
Go.  V.  Hooper,  76  Md.  115,  24  Atl.  452,  where 
the  affidavit  "that  the  defendant  does  not 
admit  any  of  the  plaintiff's  claim  to  be  due 
and  owing"  was  h6ld  not  sufficient,  and  other 
cases  which  might  be  cited.  The  affidavit  In 
this  case  did  not  comply  with  that  requlre- 
maat,  and  hence  was  defective. ' 

No  reason  occurs  to  us  why  that  and  other 
requirements  of  the  statute  cannot  be  com- 
plied with,  when  pleas  in  abatement  are  fil- 
ed. If,  in  point  of  fact,  the  defendant  does 
not  dispute  any  part  of  a  plaintiff's  claim, 
he  can  ordinarily  accomplish  nothing  by  fil- 
ing dilatory  pleas,  unless  It  be  delay,  and 
that  should  not  be  encouraged.  If,  however, 
tbere  be  any  reason  why  a  defendant  cannot 
make  the  required  affidavit  until  his  pleas  in 
abatement  are  disposed  of,  or  if  justice  de- 
mands that  he  be  not  required  to  file  the 
affidavit  until  after  that  time,  the  statute 
furnishes  ample  protection  by  providing  "that 
the  court  for  good  cause  sbown,  may,  by  its 
order  in  writing,  passed  at  any  time  before 
Judgment,  extend  the  time  for  filing  such 
pleas  and  affidavits,  which  extension  shall 
suspend  until  the  expiration  thereof,  the 
plaintltTs  right  to  enter  Judgment  under  this 
section." 

So,  without  further  prolonging  this  opinion, 
we  will  affirm  the  Judgment  appealed  from, 
as  we  are  satisfied  the  appellant  was  in  de- 
fault for  not  filing  such  an  affidavit  as  the 
Rule  Day  Act  requires. 

Judgment  affirmed,  the  appellant  to  pay 
the  costs. 


SNYDEH  V.  SNYDER. 

(Court  of  Appeals  of  Maryland.    Nov.  16, 
1910.) 

1.   WllLB     (I    693*)— CONSTBUCTION— ESTATB 

Taken— DEVICES  ob  Bkqubstb  with  Fowkk 

OF  Disposition. 

Where  an  estate  is  given  to  a  person  gen- 
erally with  power  of  disposition,  the  devisee  or 
legatee  takes  the  property  absolutely,  and  not 
merely  a  power,  but,  where  the  property  is 
expressly  given  for  life  and  a  power  of  disposi- 
tion annexed,  the  first  taker  has  but  a  life  es- 
tate with  a  superadded  power. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  (S  1655-1661;   Dec  Dig.  {  693.*] 


2.  Wnxs    (J   698*1— CoNSTBOCTTON— Devise 

WITH   POWEB  OF  DISPOSITION— "OB." 

A  testator  devised  bis  whole  estate  to  his 
wife  to  manage  and  control  in  every  particular, 
"that  is  to  say,  to  sell  a  part  or  any  part,  or 
the  whole,  should  it  be  necessary  or  advisable 
in  her  best  judgment"  Beld,  that  she  took 
the  property  absolutely,  and  that  her  title  was 
not  cut  down  by  the  subsequent  provision  "or 
I  further  wish  and  desire  my  said  wife  to  make 
a  last  will  and  testament  wherein  such  division 
of  our  estate  shall  be  made  among  oar  children 
as  in  her  best  judgment  will  be  just,  reason- 
able and  proper";  "or"  apparently  meaning  in 
the  event  of  her  not  selling  the  property,  and, 
even  if  read  as  "and,"  merely  expressing  a 
wish  as  to  the  disposition  she  should  make  of 
the  property. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  II  1655-1661;    Dec.  Dig.  |  693.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  pp.  5002-5015;  voL  8,  p.  7739.] 

3.  Wills  (|  693*)— Poweb  or  Disposition- 
Sales  AND  Conveyances  bt  Life  Tenant. 

Even  if  such  will  only  gave  the  wife  a  life 
estate,  it  gave  her  ample  power  to  sell  and 
convey,  and  hence  a  purchaser  of  the  property 
could  not  refuse  to  carry  out  his  contract  on 
the  ground  that  she  could  not  give  a  good  title. 
[Ed.  Note.— For  other  cases,  ,8ee  Wills,  Cent 
Dig.  Ifi  1655-1661:    Dec.  Dig.  {  693.*] 

Appeal  from  Circuit  Court,  Howard  Coun- 
ty, In  Equity;  Wm.  H«uy  Forsythe,  Jr., 
Judge. 

"Not  to  be  officially  reported." 

Action  for  specific  performance  by  Mary 
S.  Snyder  against  William  E.  Snyder.  From 
a  decree  for  plaintiff,  defendant  appeals. 
Affirmed. 

Argued  before  BOTD,  C.  X,  and  BRIS- 
COE, PBARCB,  SCHMUCKER,  BURKB, 
THOMAS,  PATTISON,  and  URNER,  JJ. 

Joseph  Lk  Donovan,  for  appellant  James 
Clark,  for  appellee. 

BOTD,  C.  J.  The  appeUant  purchased 
from  the  appellee  a  farm  In  Howard  county 
for  which  he  paid  |200  in  cash,  and  agreed 
to  pay  the  balance  of  the  purchase  money 
on  March  16,  1910.  Upon  refusal  to  pay 
the  balance  ($10,000),  this  bill  for  specific 
performance  was  filed  by  the  appellee  and 
there  was  a  decree  In  her  favor.  The  ap- 
pellant contends  that  the  appellee  is  unable 
to  give  him  a  good  title  in  fee  simple  to 
the  property,  and  relies  on  the  provisions  of 
the  will  of  George  W.  Snyder,  under  which 
the  appellee  claims.  Those  relied  on  are  as 
follows:  "Item.  I  give  and  l>equeatb  to  my 
beloved  wife,  Mary  S.  Snyder,  who  has  la- 
bored faithfully  for  our  common  good  and 
the  well  being  of  our  children,  the  whole 
of  my  estate,  real,  personal  and  mixed,  to 
control  and  manage  In  every  particular; 
that  is  to  say,  to  sell  a  part  or  any  part,  or 
the  whole,  should  it  become  necessary  or 
advisable  in  her  best  Judgment,  with  the 
aid  of  the  best  advice  to  be  obtained  from 
discreet  and  trusted  friends;  or  I  further 
wish  and  desire  my  said  beloved  wife   to 
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mtke  a  last  wID  and  testament,  wherein 
such  a  dlTlslon  of  our  estate  shall  be  made 
^mong  oar  children,  as  In  her  best  Judg- 
ment will  be  Just,  reasonable  and  proper." 

[1]  The  rule  of  law  announced  in  Benesch 
T.  Clark,  49  Md.  497,  has  been  so  often  fol- 
lowed by  this  court  that  we  would  hesitate 
to  repeat  It  but  for  the  fact  that  there  is 
an  expression  in  this  will  which  might  be 
said  to  distinguish  It  somewhat  from  other 
cases  In  which  the  doctrine  has  been  con- 
sidered, and  hence  it  may  be  well  to  recall 
it.  It  was  thus  stated  by  Chief  Judge  Mc- 
Sherry  in  Welsh  v.  Gist,  101  Md.  606,  61 
la  665:  "It  Is  no  less  a  well-settled  doc- 
trine of  the  law,  sustained  by  all  the  au- 
thorities, that  where  an  estate  is  given  to 
a  person  generally  or  indefinitely,  with  pow- 
er of  disposition,  such  gift  carries  the  entire 
estate;  and  the  devisee  or  legatee  takes, 
not  a  simple  power,  but  the  property  ab- 
solutely. But  where  the  property  is  given 
expressly  for  Ufe,  and  a  power  of  disposi- 
tion of  the  reversion  is  annexed,  the  rule  is 
different,  and  the  first  taker  has  but  an  es- 
tate for  life  with  the  superadded  power." 

[2]  In  this  Instance  the  testator  left  the 
whole  of  bis  estate  to  his  wife  "to  control 
and  manage  In  every  particular."  He  no- 
where said,  or  even  intimated,  that  he  in- 
tended It  to  be  only  for  her  life,  and  be  did 
not  make  any  disposition  of  a  remainder. 
It  would  therefore  seem  clearly  to  be  within 
the  first  part  of  tbe  rule  above  stated,  un- 
less It  can  be  said  that  there  is  something 
in  the  subsequent  language  of  the  item 
which  would  take  the  devise  out  of  that 
general  rule.  The  language  "to  control  and 
manage  in  every  particular"  Is  as  broad  as 
the  term  "full  control"  used  in  the  will  be- 
fore tbe  court  in  Welsh  v.  Gist,  and  It  was 
there  held  that  the  addition  of  the  words 
"full  control"  to  the  expression  "all  the 
test  of  my  estate  I  give  her"  did  not  have 
the  effect  of  reducing  what  would  other- 
wise be  an  absolute  Interest  to  a  life  estate. 
But  in  this  case  the  testator  saw  fit  to  ex- 
plain what  he  meant  by  the  above  expres- 
sion and  added:  "That  is  to  say,  to  sell  a 
[lart  or  any  part,  or  the  whole,  should  it 
become  necessary  or  advisable  In  her  best 
JDdgment  with  the  aid  of  the  best  advice 
to  be  obtained  from  discreet  and  trusted 
Madg."  If  he  had  stopped  there,  no  one 
would  suggest  any  doubt  as  to  her  power  to 
^  the  property,  and,  if  she  had  the  pow- 
Q*  to  sell  it,  she  had  the  power  to  convey 
It  It  would  seem  to  be  equally  beyond 
ctaitroversy  that  the  power  to  sell  and  con- 
vey was  not  limited  to  a  life  estate,  for,  if 
he  bad  16ft  her  only  a  life  estate,  she  could 
lave  sold  and  conveyed  that  without  any 
powa  from  the  testator.  Therefore,  up  to 
that  point  he  had  given  hex  Om  wliole  of  his 


estate  to  control  and  manage  in  every  par- 
ticular, and  with  the  power  to  sell  a  part, 
any  part,  or  the  whole  of  It,  either  if  It  be- 
came necessary  or  if  in  her  Judgment  it  was 
advisable.  He  made  no  provision  that  in 
case  she  did  sell  any  part,  or  tbe  whole,  of 
the  property,  that  the  proceeds  should  be 
invested,  but  on  the  contrary,  so  far  as  dis- 
closed by  tbe  wUl,  be  intended  that  she 
could  do  as  she  pleased  with  them,  if  she 
thought  It  necessary  or  advisable  to  make 
the  sale. 

Does  the  remaining  clause  limit  the  estate 
givea  by  the  first  part  of  the  will?  It  is: 
"Or  I  further  wish  and  desire  my  said  be- 
loved wife  to  make  a  last  wiU  and  testa- 
ment, wherein  such  a  division  of  our  estate 
shall  be  made  among  our  children,  as  in 
her  best  Judgment  will  be  Just,  reasonable 
and  proper."  He  had  in  the  beginning  of 
tbe  item  spoken  of  her  as  one  "who  has 
labored  faithfully  for  our  common  good 
and  the  well  being  of  our  children,"  and  he 
referred  to  the  "division  of  our  estate." 
The  "or"  was  apparently  intended  simply 
to  mean  in  the  event  of  her  not  selling  tbe 
property,  but.  If  we  read  it  as  "and,"  the 
clause  is  merely  the  expression  of  a  wish  on 
the  part  of  the  testator  that  she  execute  a 
will  and  make  a  division  of  the  estate 
among  their  children  as  in  her  best  Judg- 
ment would  be  Just,  reasonable,  and  proper. 
He  evidently  felt  confident  that  she  would 
leave  whatever  was  left  to  their  children 
or  some  of  them,  and  was  desirous  of  hav- 
ing ber  exercise  her  Judgment  In  tbe  divi- 
sion of  such  estate — thus  again  showing 
that  he  did  not  Intend  to  die  intestate  as  to 
any  part  of  his  estate  and  have  it  go  to  bis 
descendants  under  the  laws  of  descent  or 
distribution,  as  tbe  case  might  be.  Nor  did 
he  leave  a  life  estate  to  his  wife  and  the 
remainder  to  such  of  his  children  and  in 
such  proportions  as  she  might  designate  by 
her  last  wlU  and  testament,  but  he  simply 
expressed  bis  wish  and  desire  that  she 
make  the  division  of  what  he  left  her,  as 
she  deemed  Just,  reasonable,  and  proper,  and 
not  necessarily  let  it  descend  to  the  chil- 
dren equally.  So  without  further  prolong- 
ing this  opinion,  our  conclusion  is  that  the 
testator  intended  to,  and  did,  leave  to  the 
appellee  an  absolute  Interest  in  all  of  bis 
property,  and  that  as  such  devisee  she  is 
authorized  to  convey  the  farm  in  fee  simple. 

[3]  We  might  add  that,  if  we  had  reached 
a  contrary  conclusion  as  to  ttiat,  tbe  will 
of  Mr.  Snyder  gave  her  ample  power  to  sell 
and  convey  the  property,  and,  as  that  is 
all  the  appellant  is  Interested  In  in  this 
case,  tbe  decree  below  would  have  been  af- 
firmed. 

Decree  affirmed,  the  appellant  to  pay  the 
costs,  above  and  below. 
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(Court  of  Appeals  of  Maryland.    Jan.  11, 
1912.) 

1.  Appeal  and  Ebrob  ({  1006*)  —  Conclu- 
sivENSss  or  VEBOICT— AVOURT  OF  Bbcov- 
XBT. 

In  a  case  properly  submitted  to  a  jury 
under  suitable  ustructiona,  and  approved  by 
the  trial  court,  upon  motion  for  a  new  trial, 
the  verdict  is  conclusive  as  to  the  amount  of 
recovery. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  3860-3876,  3948-3950; 
Dec  Dig.  i  10O5.«] 

2.  Masteb  and  Sebvant  (Sf  101,  102*)  — 
Duty  of  Masteb— Safx  Place  to  Work. 

A  master  is  bound  to  provide  a  reasonably 
safe  place  for  the  servant  to  work  in. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  JS  135,  171,  174,  178,  179, 
180-184, 192;  Dec.  Dig.  |§  101,  102.*] 

8.  Masteb  and  Sebvant  ({  286*)— Action 
FOB  Injubies— Question  fob  Jubt— Neqli- 
GSNCE  OF  Masteb— Place  fob  Wobk. 

In  an  action  by  a  watchman  employed  by 
a  railroad  for  personal  injuries  received  in  the 
collapse  of  a  bridge,  held,  on  the  evidence,  that 
the  question  of  defendant's  negligence  in  fail- 
ing to  provide  a  reasonably  safe  place  for  work 
was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Si  1001,  1006,  1008.  1010- 
1016,  1017-1033,  1036-1042,  1044,  1048-1050; 
Dec.  Dig.  I  286.*] 

4.  TBIAL     (8     253*)— iNSTBUOnON— Ionobinq 

Issues  and  Defenses. 

In  an  action  against  a  railroad  company 
for  personal  injuries  to  a  watchman,  resulting 
from  the  collapse  of  a  bridge  in  the  course  of 
construction,  a  requested  instruction,  requiring 
the  jury  to  find,  either  that  the  railroad  dia 
not  use  due  care  in  planning  the  construction 
of  the  bridge,  or  in  inspecting  the  work  during 
its  progress,  was  properly  refused,  since  it  ig- 
nored the  question  of  its  liability,  if  it  did  not 
use  due  care  in  selecting  the  contractor  to 
build  the  bridge,  or  it  was  not  constructed  in 
accordance  with  the  plans. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  §S  613-623;   Dec.  Dig.  {  253.*] 

6.  Appeal  and  Ebbob  (§  1078*)— Briefs  and 
Aboument— Waives  ok  Exceptions. 

An  exception  to  the  direction  of  a  verdict, 

not  questioned  on  appeal,  will  be  regarded  as 

having  been  waived. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  |!  4256-4261;    Dec.  Dig.  { 

1078.*] 

6.  Masteb  and  Sebtant  ({{  101,  102*)  — 
Masteb's  Liabilitt— Duty  of  Masteb. 

A  master  is  not  an  insurer  of  the  serv- 
ant's  safety. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ||  135,  171,  174,  178,  179, 
180-184,  192;   Dec.  Dig.  U  101,  102.*] 

7.  Masteb  and  Sebvant  ({  103*)— Masteb's 
Liability  —  Delegation  of  Duty— Place 
FOB  Wobk. 

A  master's  duty  in  respect  to  providing 
the  servant  a  safe  place  to  work  cannot  be 
delegated. 

[Ekl.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  175;   Dec.  Dig.  {  103.*] 

8.  Masteb  and  Sebvant  ({  185*)— Injuby  to 
Sebvant- Safe  Place  to  Wobk— Inspec- 
tion-Delegation OF  Duty. 

A  railroad  employing  a  contractor  in  the 
construction  of  a  bridge  cannot  escape  liabil- 


ity for  injuries  to  a  servant  caused  by  the  col- 
lapse of  the  bridge,  on  the  ground  that  it  re- 
lied upon  a  fellow  servant  to  see  that  the 
place  in  which  plaintitF  was  required  to  work 
was  reasonably^  safe,  since  this  waa  a  duty 
owed  to  plaintiff,  for  negligence  in  the  per- 
formance of  which  the  master  waa  liable. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  i{  385-421;  Dec  Dig.  { 
185.*] 

9.  Masteb  and  Sebvant  ({  285*)— Injuby  to 
Sebvant— Action  fob  Injubies- Res  Ipsa 
loquitub. 

In  an  action  against  a  railroad  by  an  em- 
ploy£  for  injuries  resulting  from  the  collapse 
of  a  bridge  in  the  course  of  construction, 
where  the  evidence  showed  a  construction  of 
falsework  for  a  large  and  heavy  railroad 
bridge,  specially  desired  to  bear  great  weight 
and  resist  the  vibration  necessarily  incident  to 
the  passage  of  trains  over  it  constructed  by 
the  direction  of  eminent  engineers,  and  in  ac- 
tual use  for  about  two  months,  suddenly  col- 
lapsed, and  in  which  defendant  offered  no  ade- 
quate explanation  for  its  collapse,  the  doctrine 
of  res  ipsa  loquitur  did  not  apply,  so  as  to 
make  the  falling  of  the  brid|;e  prima  fade  evi- 
dence of  negligence  on  the  part  of  the  defend- 
ant; but  plaintiff  could  not  recover  without 
showing  that  the  defendant  was  guilty  of  ac- 
tual negligence. 

[EM.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S{  877-908,  955;  Dec  Dig. 
1265.*] 

Appeal  from  Circuit  Court.  Quean  Anne 
County;  James  A.  Pearce,  Wm.  H.  Adkins, 
and  Philemon  B.  Hopper,  Judges. 

Action  by  WUUam  H.  Wilson  against  the 
Baltimore  &  Ohio  Railroad  Company  and 
another.  There  was  Judgment  for  plaintiff 
against  the  defendant  named  alone,  and  it 
appeals.  Reversed,  and  remanded  for  new 
trial. 

Argued  before  BOYD,  O.  J.,  and  BRIS- 
COE, BURKE,  THOMAS,  PATTISON,  UB- 
NER,  and  STOCKBRIDOE,  JJ. 

John  E.  Semmes,  Jr.,  and  John  E.  Semmea, 
for  appellant.    John  S.  Young,  for  antellee. 

STOCKBRIDOE,  J.  [1]  The  present  case 
derives  its  chief  Importance  from  the  fact 
that  the  Jury  before  which  it  was  tried  ren- 
dered a  verdict  in  favor  of  the  plaintiff  for 
$20,000,  one  of  tlie  largest  verdicts  in  an 
action  for  damages  for  personal  injuries  ren- 
dered in  this  state.  But  with  the  amount 
of  the  verdict  this  court  has  nothing  to  do. 
That  was  a  question  for  the  Jury,  if  the 
case  made  out  was  one  which  it  was  proper 
to  submit  to  a  Jury,  under  suitable  tastruc- 
tlons,  and  for  the  court  in  which  It  was  tried, 
upon  the  motion  for  a  new  triaL 

The  questions  of  law  upon  wtiich  the  case 
is  brought  before  this  court  are  few  in  num- 
ber; but  one  of  them  at  least  la  of  con- 
siderable importance. 

[2,  3]  The  fourth  bill  of  exceptions  was 
taken  to  the  action  of  the  trial  court  in  its 
rulings  upon  the  defendant's  prayers,  the 
first  of  wtiich  was  to  the  effect  that  there 
was  no  legally  sufficient  evidence  to  entitle 
the  plaintiff  to  recover.    As  this  went  to  the 
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entire  case  of  tlie  jflalntlff,  a  ancclnct  state- 
ment of  the  facts  as  testified  to  by  the  wit- 
nesses becomes  germane  to  the  consideration. 
The  Baltimore  &  Ohio  Railroad  had  a  single- 
track  bridge  over  the  Susquehanna  river, 
which  was  being  reconstructed  and  converted 
Into  a  double-track  steel  bridge.  This  In- 
volved the  taking  down  of  the  previously 
existing  structure.  For  this  purpose,  and 
the  farther  purpose  of  continuing  the  opera- 
tions of  the  railroad,  there  was  erected 
falsework  to  support  the  track  while  the 
work  was  proceeding,  and  which  falsework 
was  designed  to  bear  the  weight  of  the  new 
bridge  during  the  progress  of  the  work,  to- 
gether with  the  machinery  necessarily  em- 
ployed in  the  oonstructlon.  The  plan  was 
that  the  bridge,  when  completed,  should  rest 
upon  piers  built  of  concrete;  the  spans  be- 
tween the  several  piers  being  of  various 
lengths.  The  main  span  between  the  Cecil 
county  end  of  the  bridge  and  Watson's  Is- 
land was  to  be  377  feet  in  length.  To  sup- 
port the  construction  of  this  span  and  the 
track  of  the  railroad  during  the  time  of 
construction,  two  towers  were  erected.  The 
manner  of  erecting  these  towers  was:  B^rst, 
doable  rows  of  piles  were  driven  in  the  bed 
of  the  river  30  feet  apart;  each  row  con- 
taining 28  piles.  The  rows  of  piles  were 
parallel  with  the  general  direction  of  the 
river,  and  at  apparently  a  right  angle  with 
the  general  direction  of  the  bridge  and  rail- 
road to  be  constmcted  above.  These  piles 
were  then  capped  with  heavy  timber,  and 
upon  this  capping  were  erected  uprights  of 
12  by  12  timbers,  the  outer  of  which,  or  pos- 
sibly all,  were  battered ;  that  Is,  Inclined,  so 
as  to  resist  and  distribute  the  strain  from 
above.  The  upper  ends  of  these  uprights 
were  in  tarn  capped,  and  the  same  method 
of  construction  continued  until  the  desired 
height  was  reached,  so  that  the  railroad 
tracks  were  elevated  about  90  feet  above 
mean  tide.  In  addition  to  the  battering,  the 
nprights  were  braced  by  longitudinal  and  X 
braces. 

After  the  construction  of  these  towers, 
the  trains  of  the  defendant  company  were 
mn  upon  and  over  this  falsework  without 
accident  from  about  the  middle  of  July, 
1908,  nnUl  the  28d  of  September.  Shortly 
after  6  o'dodc  on  that  morning,  a  passen- 
ger train,  west  boimd,  passed  over  the 
bridge.  This  train  passed  the  plaintlfT,  who 
was  a  day  watchman  on  the  bridge,  employ- 
ed by  the  defendant  company,  not  far  from 
the  west  end  of  the  bridge.  The  plaintiff, 
after  this  train  had  passed,  continued  on 
across  the  bridge  to  the  east  end,  and  then 
started  to  return  across  the  bridge.  He  had 
proceeded  but  a  short  distance,  when  he  met 
an  east-bound  frdght.  The  locomotive  and 
two  or  three  cars  of  this  train  passed  him, 
when  the  structure  collapsed,  carrying  down 
the  falsework  and  cars,  together  with  the 
plaintiff,  90  feet.  By  this  fall,  the  plaintiff 
was  aeverely  Injured;   and  it  la  to  recover 


for  the  Injuries  so  sustained  that  this  salt 
is  brought. 

The  plaintiff  called  as  witnesses  Joseph 
Brandt,  who  had  worked  at  bridge  building 
for  about  10  years,  Murray  Wood,  who  had 
been  similarly  employed  between  6  and  6 
years,  Christopher  Bums,  also  a  bridge  work- 
er for  6^  years,  George  Homer,  similarly 
employed  for  some  time,  and  Carroll  Boyd, 
also  a  bridge  worker  for  about  6  years.  Aft- 
er testifying  to  the  method  of  constructing 
the  falsework,  they  gave  evidence  which 
may  be  epitomized  as  follows,  without  quot- 
ing the  precise  questions  and  answers  of 
each  witness:  On  the  afternoon  of  Septem- 
ber 22d,  for  the  purpose  of  driving  a  bolt 
home  in  the  new  steelwork,  a  portion  of  a 
rail,  weighing  In  the  neighborhood  of  1,200 
pounds,  was  used  as  a  rammer.  While  be- 
ing so  used,  the  rail  or  rammer  broke,  and 
a  piece  of  it  fell,  striking  and  cutting  off 
an  end  or  corner  of  one  of  the  caps  below. 
This,  it  was  subsequently  testified  by  the 
witness  Reynolds,  who  was  a  foreman  on 
that  part  of  the  work,  and  who  was  called 
by  the  defendant,  had  no  effect  upon  the 
strength  of  the  tower.  But  it  was  further 
testified  to  by  the  witnesses  for  the  plaintiff 
that  the  timbers  on  one  of  the  towers  were 
out  of  plumb,  by  some  that  they  had  buck- 
led, and  that  this  condition  became  worse 
as  time  progressed,  and  that  it  had  increased 
to  such  a  degree  that  it  was  the  occasion  of 
conversation  among  the  men  employed  on 
the  work  as  they  were  returning  home  the 
evening  before  the  accident,  and  the  atten- 
tion of  the  foreman,  Reynolds,  was  called  to 
it  Most  of  the  witnesses  place  the  point 
of  what  they  describe  as  "buckling"  at  the 
cap  where  the  piles  and  the  first  set  of  the 
12  by  12  timber  uprights  came  together. 
That  these  workmen  were  correct  is  cor- 
roborated by  the  witness  Reynolds,  who  tes- 
tified that  the  piles  did  lean  out,  though  he 
denies  that  there  had  been  a  technical  buck- 
le; and  he  also  testifies  that  they  had  been 
in  this  condition  from  the  time  they  were 
first  capped,  but  Insists  that  the  safety  of 
the  structure  was  not  affected  thereby. 

For  the  purpose  of  the  prayer  now  being 
considered,  the  evidence  of  the  witness  of* 
the  defendant,  Reynolds,  Is  Immaterial,  and 
is  referred  to  only  to  show  that  the  condi- 
tions testified  to  by  the  plaintiff's  witnesses, 
who  were  practical  men,  rather  than  experts. 
Is  amply  supported.  The  rule  is  too  well 
settled  to  require  any  citation  of  author- 
ities that  a  master  is  bound  to  provide  a 
reasonably  safe  place  for  the  servant  to  work 
in.  The  plaintiff's  evidence  tended  to  show 
that  the  place  provided  was  upon  a  tempo- 
rary structure  of  high  elevation,  required 
to  sustain  heavy  weights  and  vibration, 
where  one  of  the  supports  had  buckled,  or 
was  out  of  plumb,  or  had  sprung;  and  that 
this  condition  had  been  increasingly  manifest 
up  to  the  time  of  the  happening  of  the  acci- 
dei^L    This  evidence.  If  believed  by  the  Jury, 
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would  dearly  hare  warranted  an  Inference 
that  the  accident  was  due  to  the  negligence 
of  the  defendant  In  falling  to  provide  a  rea- 
sonably safe  place  for  the  plaintiff  to  per- 
form his  duties;  and  the  refusal  of  the 
trial  court  to  grant  the  first  prayer  of  the 
defendant  was  entirely  correct. 

[4]  The  defendant's  third  prayer  was  like- 
wise properly  refused.  It  required  the  Ju- 
ry to  find,  either  that  the  railroad  company 
did  not  use  due  care  In  planning  the  recon- 
struction of  the  bridge,  or  in  inspecting  the 
work  during  its  progress,  entirely  ignoring 
the  element  that  the  bridge  was  or  should 
have  been  constructed  in  accordance  with 
the  plans,  or  that  the  railroad  company  did 
not  use  due  care  in  selecting  the  American 
Bridge  Company  to  reconstruct  the  bridge. 
The  railroad  company  could  not  in  any  such 
manner  relieve  Itself  of  its  legal  obligation 
to  provide  its  own  servant,  whom  It  placed 
on  the  work,  with  a  reasonably  safe  place  In 
which  to  do  bis  work. 

Nor  Is  it  perceived  how  the  defendant  was 
in  any  way  injured  by  the  granting  of  Its 
second  prayer  in  connection  with  the  eighth 
prayer  of  the  plaintiff.  This  prayer  of  the 
plaintiff  has  been  repeatedly  passed  on  and 
approved  by  this  court;  and  the  effect  of 
the  Joining  to  It  of  the  defendant's  second 
prayer  was  to  instruct  the  Jury  more  precise- 
ly as  to  the  burden  of  proof  in  respect 
thereto. 

The  plaintiff's  ihlrd  prayer  was  upon  the 
measure  of  damages,  In  the  event  that  the 
Jury  found  a  verdict  for  the  plaintiff,  and 
his  seventh  prayer  defined  the  measure  of 
care  or  duty  owed  by  the  master  to  the  serv- 
ant, and  were  both  in  the  form  sanctioned 
by  long  usage. 

[t]  The  correctness  of  the  granting  of  the 
prayer  In  favor  of  the  American  Bridge  Com- 
pany, by  which  a  verdict  was  directed  in  fa- 
vor of  that  corporation,  has  not  been  ques- 
tioned in  this  court;  and  that  exception  is 
to  be  regarded  as  having  been  waived. 

There  remain  for  consideration  plaintiff's 
prayer,  numbered  2V^,  and  defendant's  prayer 
A,  both  of  which  raise  the  same  question, 
namely,  whether,  in  a  case  like  the  present, 
the  doctrine  of  res  Ipsa  loquitur  is  applicable. 
That  It  can  be  Invoked  on  behalf  of  the 
plaintiff  Is  the  theory  of  his  prayer,  and  that 
It  cannot  be  is  the  theory  of  the  defendant's 
prayer.  In  the  argument  before  this  court, 
the  appellant  sought  to  Justify  its  position 
by  three  propositions:  First,  that,  in  the 
relation  of  master  and  servant,  the  master 
Is  never  an  Insurer  of  the  servant's  safety, 
and  that  he  has  performed  his  whole  duty 
when  he  has  exercised  reasonable  care  in 
providing  a  safe  place  for  the  servant  to 
work  In  and  exercised  proper  Inspection  with 
regard  to  the  place;  and,  secondly,  that  if 
there  was  negligence  In  the  present  case  It 
was  the  negligence  of  a  fellow  servant,  for 
which  the  master  cannot  be  held  to  respond 
In  damages;   and,  thirdly,  that  the  doctrine 


of  res  ipsa  loquitur  can  never  apply  in  a 
case  arising  between  master  and  servant. 

[S,  7]  In  regard  to  the  first  of  these  con- 
tentions, it  is  sufficient  to  say  that,  while  it 
is  perfectly  true  that  the  master  is  not  an 
Insurer  of  the  servant's  safety,  his  duty  as 
regards  the  servant  is  nondelegable:  and 
the  question  whether  there  was  or  was  not 
adequate  inspection,  under  the  circumstances 
testified  to  in  this  case,  was  rather  a  ques- 
tion for  the  Jury  than  a  question  of  law  for 
the  court 

[S]  The  second  proposition  of  the  appellant 
assumes  that  there  was  negligence  shown  in 
the  case;  but  claims  it  to  have  been  the 
negligence  of  a  fellow  servant.  But  whether 
the  negligence  was  the  original  negligence  in 
the  construction  of  the  tower  by  one  properly 
to  be  classed  as  a  fellow  servant,  or  wheth- 
er It  was  the  negligence  of  the  defendant 
in  Inadequate  inspection,  was  also  a  question 
of  fact  for  the  Jury  to  determine  from  the 
evidence.  The  rule  applicable  with  regard  to 
the  negligence  of  the  fellow  servant  in  a 
case  between  master  and  servant,  where 
there  is  an  Intervening  contractor,  has  been 
so  recently  fully  stated  in  the  able  opinion 
by  Judge  Thomas,  in  Fenn  Steel  Co.  v.  Nace, 
113  Md.  460,  77  Atl.  1121,  that  it  Is  not  now 
necessary  to  repeat  it;  and  It  vrill  be  snf- 
fldent  to  ascertain  whether  the  court  below 
was  Correct  in  Instructing  the  Jury,  as  was 
done  by  prayer  No.  2%,  that  "the  falling  of 
said  bridge,  or  a  part  thereof.  If  the  Jury 
find  the  same,  is  prima  fade  evidence  of  neg- 
ligence on  the  part  of  said  defendant  the 
said  Baltimore  &  Ohio  Railroad  Company." 

[1]  By  the  plaintiff's  prayer  No.  8,  Joined 
with  the  defendant's  second  prayer,  the  Jury 
were  told  that  the  plaintiff  was  not  entitled 
to  recover,  unless  the  Jury  found  that  the  aaid 
company  was  guilty  of  negligence,  either  In 
the  construction,  inspection,  or  maintenance 
of  the  falsework,  the  collapsing  of  whlcti  is 
claimed  to  have  caused  the  acddent.  We 
thus  have  the  Jury  told  Ih  one  instruction 
that  the  mere  falling  of  the  falsework  was 
prima  facie  evidence  of  negligence,  and  in 
another  that  the  plaintiff's  right  to  recover 
could  not  be  maintained,  unless  the  Jury 
found  the  company  guilty  of  negligence.  It 
is,  of  course,  evident  that  if  the  Jury  found 
positive  acts  of  negligence,  either  in  the  con- 
struction, inspection,  or  maintenance  of  the 
falsework,  no  harm  was  done  to  the  defend- 
ant by  the  granting  of  the  plaintlfTs  prayer 
No.  2%;  while,  on  the  other  hand,  if  the 
Jury  found  no  evidence  of  negligence,  except 
the  acddent  itself,  then  serious  injury  re- 
sulted to  the  defendant  from  the  two  Instruc- 
tions. 

The  evidence  in  this  case  shows  the  con- 
struction of  falsework  for  a  large  and  very 
heavy  railroad  bridge,  specially  designed  to 
bear  great  weight  and  resist  the  vibration 
necessarily  Incident  to  the  passage  of  the 
trains  over  it,  constructed  under  the  direc- 
tion of  eminent  engineers  and  in  actual  uae 
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for  about  two  months,  saddenly  collapsing, 
falling  to  accomplish  the  very  end  for  which 
it  was  planned  and  bnilt,  and  for  which  col- 
lapse no  adequate  explanation  has  been  of- 
fered by  the  defense,  though  one  is  saggested 
in  the  evidence  of  the  plaintiff,  in  that  the 
supports  of  one  of  the  towers  were  ont  of 
plumb,  or  had  sprung  or  buckled.  In  the 
case  of  Howser  t.  C.  ft  P.  R.  R.  Co.,  80  Md. 
146,  30  AtL  906,  27  L.  R.  A.  154,  45  Am.  St 
Bep.  332,  what  would  constitute  a  proper 
case  for  the  application  of  the  doctrine  of  res 
ipsa  loquitur  was  thus  stated  by  Judge  Rob- 
erts: "Where  the  thing  is  shown  to  be  under 
the  management  of  the  defendant  or  his  serv- 
ant, and  the  accident  is  such  as,  in  the  or- 
dinary conrse  of  things,  does  not  happen,  if 
those  who  bare  the  proper  management  use 
proper  care,  it  affords  reasonable  evidence, 
in  the  absence  of  explanation  by  the  defend- 
ant, that  the  accident  arose  from  want  of 
care."  This  was  said  in  a  case,  not  between 
master  and  servant,  bnt  where  some  cross- 
ties  fell  from  a  passing  train  npon  the  plain- 
titr,  who  was  not  on  the  right  of  way  of  the 
railroad  company,  and  severely  Injured  him, 
and  in  which  case  no  evidence  whatever  was 
attempted  to  be  Introduced  by  the  defend- 
ant to  show  care,  either  In  the  loading  of  the 
ties,  or  Inspection  of  them  after  being  load- 
ed; and  among  the  authorities  relied  on  in 
tbat  case  was  Kearney  v.  London,  Brighton 
&  Sooth  Coast  R.,  W.  L.  R.  5  Q.  B.  411, 
wUch  case  was  decided  by  a  divided  court 
In  a  number  of  states,  and  especially  in 
the  Western  states,  there  has  been  a  marked 
disposition  to  extend  the  idea  that  negligence 
was  dedudble  from  the  fact  of  an  accident 
without  any  positive  evidence  of  negligence 
on  the  part  of  the  defendant  This  has  been 
in  part  due  to  the  adoption  of  what  are 
known  as  "workmen's  compensation  acts"; 
and  in  some  states,  without  the  intervention 
of  the  Legislature,  courts  have  shown  an  in- 
clination by  their  decisions  to  ingraft  such  a 
doctrine  into  their  law.  That  has  not,  how- 
ever, been  the  policy  of  this  state;  and  deci- 
sion after  decision  of  this  court  might  be 
cited  to  Illustrate  this  fact.  It  has  always 
been  the  policy  of  the  courts  of  Maryland  to 
interpret  and  administer  the  law,  rather  than 
to  make  it;  and,  if  a  change  is  to  be  made 
in  our  settled  policy,  it  should  be  by  the 
law-making  branch  of  the  state,  not  by  a 
usurpation  by  the  judicial  branch  of  I^lsla- 
tire  functions. 

Two  cases  were  dted  and  relied  npon  by 
the  appellee  as  tending  to  support  the  theory 
that  the  mere  happening  of  the  accident  con- 
stituted a  prima  facie  case  of  negligence;  yet 
each  of  them,  when  closely  examined,  dis- 
close acts  of  negligence  testified  to,  sutHcient 
to  have  carried  those  cases  to  the  jury.  The 
class  of  cases  In  which  the  doctrine  of  res 
ipsa  loquitur  Is  applicable  is,  under  our  de- 
cisions, very  much  restricted;  but  it  Is  not 
meant  1^  this  opinion  to  say  that  cases  may 


not  arise  where  It  can  be  properly  Invoked 
as  between  master  and  servant,  but  a  refer- 
ence to  some  of  our  cases  will  show  that 
this  does  not  come  within  that  class.  Thus, 
in  the  case  of  the  Winkelmann  &  Brown 
Drug  Co.  V.  Colladay,  88  Md.  T8,  40  Atl. 
1078,  the  doctrine  was  invoked,  and  the  de- 
fendant offered  no  evidence  whatever;  but 
In  passing  upon  that  case  this  court  ex- 
pressly said  that,  "apart  from  the  presump- 
tion of  negligence,  there  was  evidence,  if  the 
jury  believed  it,  tending  to  prove  negligence 
on  the  part  of  the  company." 

And  in  the  South  Baltimore  Car  Works  ▼. 
Schaefer,  96  Md.  88,  5S  Ati.  665,  04  Am.  St 
Rep.  560,  this  court  refused  the  right  of  the 
plaintiff  to  recover,  where  the  sole  evidence 
of  negligence  was  the  fact  that  a  sharp  knife 
on  a  rapidly  revolving  cylinder  broke  and 
flew  off.  Injuring  the  plaintiff;  and  in  Stew- 
art &  Co.  V.  Harman,  108  Md.  466,  70  Atl. 
333,  20  L.  R.  A.  (N.  S.)  228,  the  applica- 
tion of  the  doctrine  was  denied,  where  the 
sole  evidence  of  negligence  was  that  a  large 
pane  of  plate  glass  fell  npon  and  injured 
the  plaintiff;  and,  also.  In  Elevator  Co.  v. 
Neal,  65  Md.  438,  6  Atl.  338,  in  a  very  able 
opinion  by  the  late  Chief  Justice  Alvey,  It 
was  said  that  "the  jury  should  not  have 
been  allowed  to  infer  from  the  simple  fact 
of  the  happening  of  the  accident  that  there 
was  negligence  or  upsklllfnlness." 

In  view  of  these  repeated  decisions,  it  ap- 
pears to  this  court  that  there  was  error,  both 
in  granting  plalntifTs  prayer  No.  2^  and 
in  refusing  defendant's  prayer  A,  and  that 
the  Judgment  must  therefore  be  reversed;  bnt, 
inasmuch  as  there  was  evidence  from  which 
the  Jury  might  properly  have  found  negll- 
goice  in  constmctlon,  or  neglect,  or  inade- 
quate Inspection,  the  case  will  be  remanded 
for  a  new  trial. 

Judgment  reversed,  and  case  remanded  for 
a  new  trial,  with  costs  to  the  appellant ' 


RATKE  V.  RINKER. 

(Court  of  Appeals  of  Maryland.    Jan.  11, 
1012.) 

1.  FABTNEBSatP    (§    54*)— EXISTENCB    OF    RE- 
LATION— Evidence — Sufficienot. 

Evidence  held  not  to  show  the  existence  of 
a  partnership  between  plaintiff  saing  for  bal- 
ance due  from  defendant  for  erection  of  a 
biiilUing  and  a  third  person  in  the  construction 
of  said  bailding. 

[Eid.  Note. — For  other  cases,   see  Partner- 
ship, Cent  Dig.  {  77;  Dec.  Dig.  $  64.*] 

2.  Pabtnebship   (i  36*)— ExisTENCB  or  Bx- 
LATioN— Holding  out  as  Pabineb, 

Where  plaintiff,  contracting  alone  to  con- 
struct a  building,  did  not  hold  ont  a  third  per- 
son as  a  partner  in  the  transaction,  and  the 
owner  of  the  building  knew  that  the  third  per- 
son had  the  exclusive  superintendence  of  the 
work  during  the  sickness  of  the  contractor,  a 
payment  by  the  owner  to  the  third  person  on 
the  contract,  made  under  the  belief  that  the 
third  person  could  collect  the  money  as  the 
architect  of  the  building,  was  not  binding  on 
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the  plaintiff  on  the  theory  that  he  held  oat  the 
third  person  as  a  partner;  the  owner  never 
having  heard  that  the  third  person  had  been 
80  held  oat. 

[Ed.  Note.— For  other  cases,  see  Partner- 
ship, Cent  Dig.  (  61;  Dec  Dig.  {  36.*] 

Appeal  from  Circuit  Court,  Allegany  Coun- 
ty, in  Equity;  Robert  R.  Henderson,  Judge. 

Suit  by  Jamee  R.  Rlniier  against  Stephen 
Ratke.  From  a  decree  tor  plaintiff,  defend- 
ant appeals.    Affirmed. 

Argued  before  BOYD,  O.  J.,  and  PEARCE, 
BURKE,  THOMAS,  PATTISON,  URNER, 
and  STOCKBRIDGB,  JJ. 

F.  Broolce  Whiting,  for  appellant  Charles 
R.  Morris  and  Harry  R.  Donnelly,  tor  appel- 
lee. 

PATTISON,  J.  In  tbis  case  the  appellee 
filed  bis  bill  In  the  circuit  court  for  Allegany 
county,  in  equity,  alleging  therein  that  be. 
In  August,  1910,  contracted  wltb  tbe  appel- 
lant to  build  for  him  a  dwelling  bouse  on  a 
lot  of  ground  owned  by  the  appellant  in  tbe 
city  of  Cumberland.  By  tbe  contract  tbe 
appellee  was  to  do  tbe  worlc  and  furnish  tbe 
materials  to  be  used  In  tbe  erection  of  said 
building.  Tbe  bill  further  alleged  that  tbe 
plaintiff  performed  bis  part  of  tbe  contract 
In  accordance  with  tbe  terms  thereof,  but 
alleges  that  the  defendant  has  failed  to  pay 
unto  bim  the  whole  of  tbe  amount  owing  un- 
to bim  for  tbe  worli  done  and  materials  fur- 
nished in  the  erection  of  said  building  as 
agreed  upon  by  and  between  the  plaintiff  and 
defendant  and,  because  of  tbe  defendant's 
failure  to  pay  tbe  whole  amount  thereof,  the 
plaintiff  filed  in  the  ofilce  of  tbe  cleric  of  tbe 
circuit  court  for  Allegany  county  a  mechau' 
ic's  lien  for  tbe  amount  so  unpaid  against 
said  building  and  the  groimd  upon  which 
it  is  erected,  as  well  as  the  ground  imme- 
diately adjacent  thereto,  claiming  therein  that 
the  amount  of  balance  still  owing  bim  by  the 
defendant  is  $573.59.  Tbe  bill  then  alleges 
that  the  above  amount  is  still  unpaid,  and  in 
the  prayer  thereto  the  court  was  asked  to 
pass  a  decree  for  tbe  sale  of  said  property,  or 
so  much  thereof  as  was  necessary  for  tbe 
payment  of  said  mechanic's  lien  claim. 

The  defendant  in  his  answer  to  tbe  bill  not 
only  admitted  the  execution  of  tbe  contract, 
as  tbe  bill  alleged,  but  also  admitted  that 
tbe  "defendant  fulfilled  bis  contract  as  al- 
leged in  the  bill,"  but  averred  "that  said 
contract  was  fulfilled  and  completed,  not  by 
tbe  plaintiff  alone,  but  in  conjunction  with 
one  George  A.  Coleman,  bis  partner  in  said 
contract"  Tbe  answer  then  admits  tbe  fil- 
ing of  said  mechanic's  lien,  but  charges  that 
tbe  claim  thereunder  "is  wholly  erroneous 
and  unfounded,"  and  alleges  that  the  defend- 
ant owed  no  part  of  tbe  amount  claimed  to 
be  owing  by  bim  to  the  plaintiff,  but  alleges 
that  tbe  sum  so  claimed  to  be  owing  was 
duly  paid  by  tbe  defendant  to  "Coleman  and 


Rinker,  partners  aforesaid"  upon  tbe  com- 
pletlon  of  the  work. 

Tbe  learned  court  below,  after  considering 
tbe  evidence  taken  In  tbe  case,  passed  a  de- 
cree for  tbe  sale  of  the  property  as  prayed. 
and  It  is  from  that  decree  that  this  appeal 
is  takeu. 

It  Is  not  claimed  by  the  defendant  that  be 
has  paid  to  tbe  plaintiff  the  entire  amount 
that  was  to  be  paid  under  tbe  contract  for 
tbe  erection  of  tbe  building  therein  named, 
for  of  this  sum  be  alleges  that  be  has  paid 
the  amount  so  claimed  by  the  defendant  to 
Coleman  for  the  alleged  firm  of  Coleman  and 
Rinker,  although  tbe  record  discloses  that 
tbe  amount  paid  to  Coleman  was  only  $546.- 
69.  Tbe  defendant's  contention  is  that  a  co- 
partneifehip  existed  between  Rinker  and  Cole- 
man In  tbe  erection  of  said  building,  and 
that  tbe  payment  to  Coleman,  one  of  tbe 
partners,  was  a  payment  to  the  copartnership 
or  firm,  and  that  such  payment,  together 
with  the  amounts  previously  paid,  was  in  full 
payment  of  tbe  amount  to  be  paid  under  the 
contract  wltb  tbe  plaintiff  for  the  work  done 
and  materials  furnished  thereunder. 

Tbe  plaintiff,  however,  denies  the  exist- 
ence of  the  alleged  copartnership,  and  con- 
tends that  the  amount  paid  to  Coleman  with- 
out authority  from  bim  was  not  a  payment 
upon  tbe  amount  to  be  received  by  him  un- 
der bis  contract  with  Ratke,  the  defendant, 
and  that  It  cannot  be  so  considered.  There- 
fore, as  be  contends,  the  above-stated  amount 
Is  still  owing  to  bim  by  the  defendant 

[1]  It  will  thus  be  seen  that  tbe  defend- 
ant makes  bis  defense  in  this  case  upon  tbe 
existence  of  the  alleged  copartnership.  Cole- 
man testified  that  prior  to  the  execution  of 
the  contract  mentioned  he  bad  formed  a  co- 
partnership with  Rinker  "on  some  work  in 
South  Cumberland,"  and  while  at  tbis  work 
be  was  told  by  Rinker  that  he  had  been 
asked  by  Ratke,  who  was  thinking  of  build- 
ing a  dwelling,  to  prepare  for  bim  plans 
therefor.  This  Rinker  undertook  to  do  and 
submitted  several  plans  to  Ratke,  but  none 
of  them  were  accepted,  and  that  it  was  then 
that  be  (Coleman),  with  Rinker,  went  to  see 
Ratke  and  talked  with  bim  about  the  kind 
of  bouse  he  wanted,  and  upon  their  way 
home  Rinker  suggested  to  him  that  they  do 
tbe  work  together.  Coleman  then  prepared 
the  plans,  which,  when  carried  by  Rinker  to 
Ratke,  were  accepted  by  the  latter,  and  a 
contract  was  then  executed  by  Rinker  and 
Ratke,  but  Rinker  told  bim,  when  he  re- 
turned after  tbe  execution  of  tbe  contract, 
that  they  would  draw  a  contract  between 
them  in  regard  to  the  work,  "but  we  never 
did."  Nothing  more  seems  to  have  been  said 
between  Rinker  and  Coleman  as  to  tbe  part- 
nership except  that  Coleman  later  on  in  ids 
testimony  stated  that  it  was  understood 
"when  we  were  done  that  we  were  to  split 
even  on  tbe  profits."    Tbe  work  was  started. 
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bat  before  It  was  completed  the  plaintiff  was 
taken  sick  with  typhoid  fever,  and  was  for 
8[x  or  more  weeks  confined  at  his  home  and 
hospital.  Coleman  worked  upon  the  building 
botb  before  and  after  Rlnker  was  taken  sick, 
and  daring  the  illness  of  the  plaintiff,  and 
until  the  buUdlng  was  completed,  the  work 
was  superintended  by  him  exclusively.  It 
was  while  Rluker  was  sick  that  Coleman 
called  upon  the  defendant  for  the  money  that 
was  paid  to  him.  The  money  so  paid  to  him, 
as  he  testifies,  Is  still  in  the  hands  of  his 
attorney,  Mr.  Cochrane. 

Mr.  Ratke  testified  that  Rlnker  submitted 
to  him  the  plans  for  the  house.  He  did  not 
know  that  Coleman  or  any  one  else  had  any- 
thing to  do  with  the  plans,  although  he  heard 
Coleman  say  to  Rlnker  on  the  visit  to  bis 
bouse,  when  the  plans  submitted  to  him  were 
not  accepted,  "We  will  have  to  draw  a  new 
plan."  He  farther  testified  that  after  the 
bouse  was  finished  Coleman  called  upon  him 
saying  he  needed  money,  to  which  he  replied 
"All  right,"  that  he  had  the  money  In  Mr. 
Cochrane's  office,  and  directed  Coleman  to 
meet  him  there  the  following  morning,  at 
which  time  he  received  a  check  for  the 
amount  of  $556.59.  Ratke,  when  asked  if 
be  thought  Coleman  had  the  right  to  receive 
the  money,  said  Mr.  Rlnker  told  him  when 
be  made  the  plans  that  Coleman  was  the  ar- 
chitect, and  he  thought  as  Mr.  Rlnker  was 
sick  that  Mr.  Coleman,  as  architect,  had  the 
right  to  collect  the  money.  Neither  by  the 
testimony  of  Ratke  nor  Coleman  Is  it  shown 
that,  when  Coleman  called  ui>on  Ratke  for 
the  money,  any  representations  were  made 
to  him  by  Coleman  as  to  his  being  a  partner 
of  Rlnker.  On  the  contrary,  Ratke  thought 
it  was  proper  to  pay  Coleman  because  be  was 
told  by  Rlnker  that  he  was  his  architect  In 
tbe  erection  of  the  building.  In  addition  to 
this,  there  Is  some  slight  testimony  In  the 
record  of  tbe  holding  out  by  Rlnker  of  Cole- 
man as  a  partner.  Keys,  a  witness  called  by 
the  defendant,  testified  that  In  a  conversa- 
tion with  Coleman,  at  which  the  plaintiff 
vu  present,  Coleman  said  to  him  that  they 
iltinker  ajid  himself)  were  partners,  to  which 
Rioker  made  no  reply.  Rlnker,  however,  de- 
nies this  conversation,  or  at  least  said  that 
if  it  was  said  be  did  not  so  understand  It. 
Also  one  of  the  subcontractors  testified  that 
his  bid  as  subcontractor  was  made  out  to 
Coleman  &  Co.,  although  he  was  not  told 
by  eitber  of  them  that  a  partnership  ex- 
isted between  them;  he  assumed  from  what 
ivas  said  and  done  that  they  were  part- 
ners. ^Tbe  money,  however,  when  paid  to 
the  gnbeontractor,  was  paid  by  the  check  of 
Rbiker.  Tbe  record  also  discloses  that  one 
«f  tbe  witnesses  testified  that  he  overheard 
Rioker  on  one  occasion,  when  in  a  dispute  or 
altercation  with  Coleman,  say  "such  business 
would  not  do,"  and  said  "there  would  be  a 
spilt  If  there  was  not  a  change  made."  This 
»as  constcaed  to  be  a  threat  to  dissolve  the 


copartnerslilp.  To  this,  however,  we  cannot 
subscribe,  for  It  would  be  equally  applicable 
to  an  Intention  on  bis  part  to  sever  bis  re- 
lations if  Coleman  was  only  a  foreman,  as 
claimed  by  tbe  plaintiff.  Nowhere  in  the 
record  does  it  appear  that  Coleman  was  ever 
held  oat  to  Ratke  as  a  partner  of  Rlnker  in 
the  erection  of  said  building,  or  that  he  was 
induced  to  pay  to  him  the  money  because  of 
such  copartnership,  for  in  his  testimony,  as 
we  have  stated,  he  said  he  paid  blm  because 
he  thought  he  had  tbe  right  as  architect  to 
collect  it;  and  moreover,  as  Coleman  testi- 
fies, Rlnker  told  Ratke  that  he  (Coleman) 
would  be  the  architect  on  the  job. 

The  plaintiff  Rlnker,  testified  that  he  was 
called  upon  by  Ratke  to  make  him  plans  for 
a  house,  which  he  did ;  that  he  finally  adopt- 
ed one  of  those  made  by  him.  A  contract 
was  then  executed  by  and  between  him  and 
Ratke,  by  which  he  should  do  the  work  and 
furnish  the  material  in  the  erection  of  the 
buUdlng  at  and  for  the  sum  named  therein. 
That  before  completing  the  building  he  was 
taken  sick  and  remained  sick  for  six  weeks 
or  more  at  his  home  and  In  the  hospital. 
While  sick,  Coleman  acted  as  foreman  in  the 
erection  of  the  building.  That  he  made  pay- 
ments to  him  several  times  upon  account  of 
the  services  so  rendered  by  him.  Upon  re- 
covering from  his  Illness,  he  called  on  Ratke 
for  tbe  payment  of  tbe  money,  and  was  told 
by  him  that  be  had  paid  Coleman.  He  noti- 
fied Ratke  that  he  would  hold  him  for  the 
money;  that  there  was  no  agreement  of 
partnership  between  them,  nor  bad  Coleman 
any  interest  in  the  Job.  It  was  then  that  he 
sent  for  Coleman  to  come  to  his  house.  Aft- 
er repeated  requests  <  he  came,  and  when 
asked  why  be  got  the  money,  and  how  he 
managed  to  get  It,  he  said  be  Just  told  Ratke 
that  he  wanted  It  and  needed  It  and  Ratke 
let  him  have  it.  He  then  promised  that  he 
would  turn  it  over  to  him  when  plaintiff  was 
able  to  attend  to  business.  That  be  had 
every  cent  of  tbe  money  and  would  account 
for  that  which  he  bad  spent  and  would  tarn 
the  balance  over  to  the  plaintiff.  Later  he 
refused  to  settle,  and  the  money  has  never 
been  paid  to  him. 

From  this  evidence  we  cannot  find  that  a 
copartnership  actually  existed  between  Rln- 
ker, the  plaintiff,  and  Coleman  for  the  erec- 
tion of  tbe  building  mentioned  herein,  and 
we  think  It  la  shown  from  the  testimony 
that.  If  any  copartnership  theretofore  exist- 
ed as  to  the  erection  of  other  buildings,  it 
was  for  such  buildings  only,  and  was  con- 
cluded at  the  completion  of  such  work.  It 
is  shown  by  the  testimony  of  Coleman  who 
testified  that,  after  the  visit  of  him  and 
Rlnker  to  the  home  of  Ratke,  the  plaintiff 
suggested  that  they  do  the  work  together. 
If  a  general  copartnership  was  at  the  time 
existing  between  them,  there  would  have 
been  no  necessity  for  this  suggestion  on  the 
part  of  Rlnker. 
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[t]  It  is  contended,  howerer,  that  tbe  de- 
fendant was  protected  in  the  payment  to 
Coleman  of  the  amount  so  paid  to  him  by 
reason  of  Coleman's  being  held  out  as  a  part- 
ner of  Rinker  in  this  transaction.  There  is 
but  little  evidence  as  to  this  fact,  and  in  our 
opinion  it  is  entirely  insufficient  to  protect 
the  defendant  in  the  payment  of  this  money. 
If  it  were  a  fact  that  Rinker,  the  plaintiff, 
had  held  out  Coleman  as  his  partner  in  this 
transaction,  although  be  was  not  an  actual 
'partner,  and  had  thereby  Induced  the  defend- 
ant, Ratke,  to  pay  to  him  tbe  money  men- 
tioned, believing  him  to  be  a  partner,  the  de- 
fendant would,  no  doubt,  have  been  protected 
thereby  In  the  payment  of  said  money.  30 
Cyc.  391.  Here,  however,  the  contract  was 
made  with  Rinker  alone;  it  was  not  made 
with  Rinker  and  Coleman  as  partners,  and 
this  fact  was  known  to  the  defendant  He 
knew  full  well  with  whom  he  was  contract- 
ing. Coleman  was  not  held  out  to  him  by 
Rinker  or  by  any  one  else  as  a  partner  with 
Rinker  in  this  transaction,  and  his  work  as 
foreman  upon  the  building  and  the  exclusive 
superintendency  thereof  during  the  sickness 
of  the  plaintiff,  which  was  known  to  the  de^ 
fendant,  is  altogether  consistent  with  the 
claim  of  the  plaintiff  that  Coleman  was  only 
a  foreman  in  said  work. 

It  Is  not  claimed  by  the  defendant  that  he 
was  induced  to  make  the  payment  to  Cole- 
man because  he  believed  him  to  be  a  partner, 
for  be  particularly  states  in  his  testimony 
that  be  paid  it  to  him  believing  that  he  had 
a  right  to  collect  it  as  an  architect  employed 
in  the  erection  of  the  building.  In  fact,  he 
bad  never  heard  that  he  was  a  partner  or 
that  he  was  ever  held  out  as  such  partner. 
Therefore  the  payment  to  him  conld  not  have 
been  induced  by  any  alleged  fact  of  which 
be  bad  no  knowledge. 

From  what  we  bave  said,  the  learned 
court  below  committed  no  error  in  passing 
decree  appealed  from,  and  the  decree  will 
therefore  be  affirmed. 

Decree  affirmed,  with  costs  to  the  appellee. 


CECIL  PAPER  CO.,  Inc.,  v.  NESBITT. 
(Court  of  Appeals  of  Maryland.    Jan.  9,  1912.) 

1.  HlOHWATS   (§  184*)— INJUBIES  TO   TBAVEL- 

EBr— Action— Plsadino. 

A  count  of  a  declaration  which  alleged 
that  the  defendant,  while  engaged  in  hauUng 
bales  of  paper  stock  to  its  mill,  negligently  load- 
ed tbe  same  npon  its  wagon,  and  in  conae- 
Quence  of  the  negligence  tbe  bales  fell  there- 
from upon  tbe  paUic  highway,  and,  lying  there, 
frightened  plalntKTs  mules,  causing  them  to 
ran  away  to  his  injury,  sufficiently  charged  the 
negligence  of  the  defendant. 

[Ed.   Note. — For  other  cases,   see  HiRfhways, 
Cent.  Dig.  §S  471-474;    Dec  Dig.  |  184.*] 

2.  Highways  (I  184*)— Injubieb  to  Tbavel- 
EB— Actio  n— Plea  dino. 

A  count  of  a  declaration  which  averred 
that  bales  of  paper  stock  fell  from  defendant's 


wagon  to  the  public  road,  and  that  the  defend- 
ant, knowing  the  same  had  fallen  from  tbe 
wagon,  negligently  allowed  them  to  remain 
thereon,  and  in  consequence  the  plaintiff  was 
injured,  was  sufficient  as  charging  actionable 
negligence  of  the  defendant 

[£}d.  Note. — For  other  cases,  see  Highways. 
Cent  Dig.  U  471-474;  Dec.  Dig.  |  184.*] 

S.  HieHWJkTS  (t  184*)— IltJITBIXS  TO  Tbavel- 
■B— ACTIOK— PUBADINO. 

A  count  in  a  declaration  averring  that  the 
defendant's  servant,  acting  within  the  reason- 
able line  of  his  employment  in  hauling  bales  of 
paper  stock  over  a  public  highway,  discovered 
that  a  portion  of  the  bales  would  not  carry  to 
the  defendant's  mills,  but  negligently  proceeded 
with  the  load,  and  that  before  reaching  the 
mills  some  of  the  bales  fell  from  the  wagon  to 
the  side  of  the  highway,  and  in  conseqnence  the 
plaintiff's  mules  were  frightened  and  ran  away 
to  the  plaintiff's  damage,  sufficiently  charged 
actionable  negligence  of  the  defendant. 

[E!d.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  H  471-474;   Dec.  Dig.  {  184.*] 

4.  Nesuokncb  ($  108*)— AoTiONB— Cacbb  of 
Action— Pleading. 

To  constitute  a  cause  of  action  for  negli- 
gence there  should  be  stated  a  right  in  the 
plaintiff,  a  duty  of  the  defendant  in  respect 
thereto,  and  a  breach  of  that  duty  bv  tbe  de- 
fendant whereby  the  plaintiff  has  sntcered. 

[EA.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  H  174,  175,  170,  180;  Dec  Dig.  f 
XOo.' J 

5.  Pleading  ({  18*)— Alucoations  or  Facts. 

While  only  the  facts  constituting  a  cause 
of  action  need  be  stated,  they  must  be  averred 
or  set  forth  with  sufficient  certainty  to  render 
them  understandable  by  the  party  who  is  to  an- 
swer, the  jury,  and  the  court 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  i  89;    Dec.  Dig.  i  18.*] 

6.  Tbial  (J  258*)  —  iNSTBUcnoNS— Contents 
—Same  Mattbb  in  Diftekbnt  Pbatebs. 

While  the  practice  of  presenting  the  same 
legal  proposition  in  different  prayers  is  not  to 
be  commended  because  of  its  tendency  to  con- 
fuse and  mislead  the  jury,  it  was  not  objection- 
able where  tbe  different  prayers  referred  in 
terms  to  separate  counts  of  the  declaration. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  K  646,  647;   Dec.  Dig.  |  258.*]  — 

7.  Tbial  (J  253*)— iNSTBucnoNS  —  Suppobt 
in  Evidence. 

In  an  action  for  injuries  caused  by  a  run- 
away, an  instruction  that  if  plaintilFs  mules 
were  roadworthy  and  easily  controllable,  tbe 
driver  skillful  and  careful,  and  the  vehicle  and 
harness  sufficient  and  in  good  condition,  the 
plaintiff  nevertheless  could  not  recover  if  he 
might  have  prevented  the  injury  by  the  exercise 
of  reasonable  care  and  caution,  was  properiy 
refused  as  excluding  consideration  of  the  negli- 
gence vel  non  of  the  defendant  shown. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  613-623;    Dec.  Dig.  g  253.*) 

8.  TbIAI.    (8    260*)— iNSTBUCnONS— INCLDSIOI* 

IN  Otbebs  Given. 

A  defendant  in  an  action  for  negligence 
causing  injury  to  the  plaintiff  from  a  runaway 
cannot  complain  of  the  rejection  of  an  in- 
struction requested  where  its  substance  was  in- 
cluded in  others  given. 

[Ed.  Note.— For  other  cases,  see  TrlaL  Cent 
Dig.  {{  661-669;    Dec.  Dig.  $  260.*] 

9.  Apfeai,  and  Ebbob  ({  730*)— Reskbtatior 
or  Oboundb  or  Review— Bbiefs. 

Though  exceptions  are  taken  to  the  re- 
jection of  prayers,  they  will  not  be  considered 
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on  appeal  where  Be  reaaons  are  stated  in  the 
court  on  appeal  or  in  the  appellant's  brief. 

[BJd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  3013-3016;  Dec  Dig.  I 
730.»] 

10.  EVIDKKCK      Q      122*)   —   ADiaSSIOITB      BT 
AOKITB— BX8  OBST^. 

In  an  action  for  nMligence  causing  the 
fright  and  running  away  of  the  plaintiff's  mules, 
and  his  injary,  the  declaration  of  the  driver 
of  the  wagon  troin  which  bales  of  paper,  which 
caused  the  (right,  had  fallen,  made  near  where 
the  bales  fell  off  and  just  before  they  did  so, 
were  admissible  where  there  was  evidence  that 
the  driver  was  the  agent  of  the  defendant,  as 
declarations  in  the  course  of  his  employment, 
as  part  of  the  res  gestse. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent  Dig.  H  839-300 ;   Dec.  Dig.  i  122.*] 

11.  ErioEHCB   (I  474%*)— Opihion— ExPBRTs 
— S  ubject-Matteb. 

In  an  action  for  negligence  causing  the 
fright  and  mnning  away  of  plaintiff's  mules, 
evidence  as  to  how  mules  will  act  when  ap- 
proaching an  object  calculated  to  frighten  them, 
whether  the  witness  bad  ever  observed  a  mule 
to  frighten  at  an  object,  and  as  to  what  was 
their  eondnct  under  the  circnmatances,  was 
properly  refused  as  evidence  of  matters  occur- 
ring in  the  common  business  of  life  concerning 
which  the  jury  was  competent  to  draw  infer- 
ences from  the  facts  without  hearing  opinions 
of  witnesses. 

(Ed.  Note. — For  other  cases,  see  Bvidence, 
Cent  Dig.  H  2220-2233;   Dec.  Dig.  {  474%.*] 

12.  EviDBRCB  (I  636*)  —  Opinion— FouNDA- 
noN. 

In  an  action  for  negligence  causing  the 
running  away  of  the  plaintiff's  mules  and  his 
consequent  injury,  expert  evidence  as  to  the 
characteristics  of  mules  was  properly  refused 
in  the  absence  of  any  foundation  establishing 
the  witness*  claim  to  expert  knowledge. 

[Ed.  Note.— For  other  cases,  see  BiVidence, 
Dec.  Dig.  I  535.*] 

13.  HiOHWATB  rt  184*)— Injubibs  to  TbatbT/- 

EBS — ACTION— EVIDENCB. 

Where  in  an  action  for  negligence  causing 
the  fright  and  running  away  of  the  plaintitTs 
mnlea  there  was  evidence  that  bales  of  paper 
stock  caused  to  lie  on  the  highway  by  defend- 
ant were  responsible  for  the  f right  of  the  mules, 
evidence  of  a  witness  for  the  defendant  as  to 
the  conduct  of  mules  generally  when  frightened 
would  not  reflect  on  or  tend  to  contradict  the 
evidence  that  they  were  frightened,  and  was 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  H  4T1-474;    Dec.  Dig.  f  IM.*] 

li.  Apfbai,  and  Ebbob  (I  1048*)— HABiojtas 
Ebbob— Nbcbsbitt  or  Pbbjodicb. 

In  an  action  for  negligence  causing  the 
mnning  away  of  plaintiff's  mules  and  his  con- 
■eqnent  injury,  cross-examination  of  the  driver 
of  the  defendant's  wagon,  from  which  the  bales 
(^  paper  which  caused  the  fright  fell  onto  the 
pablic  highway,  as  to  his  duty  in  regard  to  such 
bales,  and  his  reply  that  he  went  after  them  if 
his  emplover  sent  him,  would  not  prejudice  the 
eaose  of  the  defendant,  and  was  harmless  though 
not  tonched  on  in  chief. 

|EVL  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4140-4146,  4151,  4158- 
4ieO;    Dee.  Dig.  |  104&*] 

Appeal  from  Circnlt  Conrt,  Cecil  County; 
Junes  A.  Pearce,  Wm.  H.  Adklns,  and  Phile- 
mon   B.   Horoer,    Judges. 

Action  by  WlUlam  H.  Nesbitt  against  the 
Cecil  Paper  Company.  Incorporated.    From  a 


judgment  for   plaintiff,   defendant  appeals. 

Affirmed. 

The  testimony  of  Calvin  Reynolds  referred 
to  In  the  opinion  was  to  the  effect  that,  on 
the  day  the  bales  fell  off  the  load,  the  driver 
of  the  team  asked  the  witness  to  help  tighten 
the  rope  around  the  load,  which  the  witness 
did,  and  stated  to  the  witness  that  he  was 
afraid  the  load  would  not  carry  to  the  mill. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE; THOMAS,  PATTISON,  URNBR,  and 
STOCKBRIDGB,  JJ. 

Frank  B.  Evans  and  William  S.  Evans, 
for  aK>«Ilant.  Henry  A.  Warburton  and 
William  T..  Warburton,  for  appellee. 

BRISCOE,  J.  The  appellant  Is  a  corpora- 
tion known  as  the  Cedl  Paper  Company,  In- 
corporated, and  owns  and  operates  a  paper 
mill  near  Rising  Sun,  a  station  on  the  Phila- 
delphia &  Baltimore  Central  Railroad  In 
Cecil  county.  The  f.ivellee  is  a  resident  of 
Cecil  county,  and  'n  the  16th  day  of  De- 
cember, IdlO,  brou|tbt  this  suit  against  the 
appellant  to  recover  damages  for  personal 
Injuries  siutained  by  blm  while  driving  over 
one  of  the  public  roads  of  the  county  by  rea- 
son of  the  alleged  negligence  of  the  appellant. 
The  declaration  contains  three  counts,  and 
the  deffflidant  in  the 'court  below)  Interposed 
a  demurrer  to  each  count,  and  the  overruling 
of  these  demurrers  presents  the  first  question 
for  our  consideration  on  this  appeal. 

[1]  The  first  cotmt  of  the  declaration  al- 
leges "that  the  defendant  in  the  operation 
of  the  mill  uses  what  Is  known  as  paper 
stock,  which  is  shipped  to  the  defendant  in 
bales;  that  the  defendant  hauls  the  bales 
of  paper  stock  from  the  railroad  station  at 
Rising  Sun  to  Its  mills  in  wagons;  that  the 
defendant,  while  engaged  in  hauling  the 
bales  of  paper  stock,  negligently  loaded  the 
same  upon  its  wagons;  that,  In  consequence 
of  the  negligence  while  the  wagons  of  the 
defendant  were  passing  over  and  upon  the 
public  road  from  the  railroad  station  to  its 
mills,  some  of  the  bales  fell  from  the  wagon 
upon  the  public  road;  that  in  consequence  of 
the  negligence  of  the  defendant  the  plaintiff 
on  the  12th  day  of  August,  1910,  while  driv- 
ing with  due  care  his  team  of  two  mules  and 
wagon  along  and  over  the  public  road,  the 
mules,  frightened  at  the  bales  of  paper  lying 
in  the  public  road,  became  unmanageable, 
and  ran  away,  whereby  the  plaintiff  was 
thrown  out  and  seriously  and  permanently 
injured." 

[2]  The  second  count  avers  that  the  de- 
fendant, while  engaged  In  hauling  the  bales 
of  paper  stock,  some  of  the  bales  fell  from 
the  wagon  upon  the  public  road,  and  the  de- 
fendant, knowing  that  the  same  had  fallen 
from  Its  wagon,  negligently  allowed  the  bales 
to  remain  upon  the  public  road  where  they 
had  fallen,  and  that,  in  consequence  of  the 
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negllgoice  of  the  defendant,  the  plaintiff  was 
seriously  and  permanently  Injured,  etc. 

.[3]  The  third  count  avers  that  the  def aid- 
ant's servant,  acting  within  the  line  of  his 
employment  and  within  its  scope  while  en- 
gaged in  hauling  the  bales  of  paper  stock 
on  the  lOth  day  of  August,  1910,  over  the 
public  highway,  and  when  al>out  one  mile 
from  Rising  Sun  discovered  that  the  bales 
or  a  portion  of  them  would  not  carry  to  the 
mUls,  negligently  proceeded  with  the  load, 
and  before  reaching  the  mills  some  of  the 
bales  fell  from  the  wagon  and  upon  and  on 
the  side  of  the  highway,  where  they  remain- 
ed for  several  days;  that,  in  consequence  of 
the  negligence  of  defendant's  servants,  the 
plaintiff  on  the  12th  day  of  August,  1910, 
while  driving  with  due  care  his  team  of  two 
moles  and  wagon,  along  and  over  the  public 
road,  his  mules,  frightened  at  the  bales  of 
paper  stock  lying  in  the  public  road,  became 
unmanageable,  and  ran  away,  whereby  the 
plaintiff  was  thrown  out  and  permanently 
injured. 

It  Is  contended  upon  the  part  of  the  appel- 
lant that  the  demurrer  to  the  first,  second, 
and  third  counts  of  the  declaration  should 
have  been  sustained  because  neither  of  those 
counts  state  ^a  good  cause  of  action,  and  for 
the  further  reason  that  the  second  count 
fails  to  allege  that  the  defendant  did  not 
remove  the  bales  within  a  reasonable  time. 
The  averments  of  the  declaration  In  this 
case,  we  think,  state  with  sufficient  clear- 
ness the  tort  for  which  redress  is  here  sought 
to  constitute  a  good  cause  of  action  in  a  suit 
for  negligence. 

[4]  In  Maenner  v.  Carroll,  46  Md.  212,  the 
rule  is  held  to  be  this:  To  constitute  a  good 
cause  of  action,  in  a  case  of  negligence,  there 
should  be  stated  a  right  on  the  part  of  the 
plaintiff,  a  duty  on  the  part  of  the  defend- 
ants in  respect  to  that  right,  and  a  breach 
of  that  duty  by  the  defendants,  whereby  the 
plaintiff  has  suffered. 

[B]  In  Phil.,  B.  &  W.  R.  Co.  v.  Allen,  102 
Md.  113,  62  Atl.  245,  it  was  held  that  the 
dry  allegation  of  the  fact,  without  detailing 
a  variety  of  minute  circumstances  which  con- 
stituted the  evidence  of  it,  was  sufficient. 
As  only  the  facts  constituting  the  cause  of 
action  need  be  stated,  it  is  a  cardinal  rule 
that  they  must  be  averred  or  set  forth  with 
certainty,  by  which  term  is  signified  a  clear 
and  distinct  statement  of  them  so  that  they 
may  be  understood  by  the  party  who  Is  to 
answer  them,  by  the  jury  who  are  to  ascer- 
tain the  truth  of  the  allegations,  and  by  the 
court  who  are  to  give  judgment.  1  Chitty's 
Pleading  (8th  Am.  Ed.)  i^.  225  and  233;  Gent 
V.  Cole,  38  Md.  110;  Havre  de  Grace  v. 
Fletcher,  112  Md.  689,  77  Atl.  114.  Tested 
by  the  rules  announced  by  these  cases,  the 
declaration  in  the  case  at  bar  is  free  from 
the  objections  urged  against  It,  and  the  de- 
murrers, therefore,  were  properly  overruled 
by  the  court  below. 


At  the  trial  of  the  case,  the  defendant  re- 
served seven  bills  of  exceptions,  one  to  the 
ruling  of  the  court  upon  the  prayers — that 
is,  to  the  granting  of  the  plaintiff's  first,  sec- 
ond, third,  fourth,  and  fifth  prayers,  and  to 
the  rejection  of  the  defendant's  second, 
fourth,  seventh,  and  eighth  prayers.  The 
defendant's  first,  third,  fifth,  and  sixth  pray- 
ers were  granted.  The  remaining  bllla  of 
exception  were  taken  in  the  course  of  the 
trial  to  the  ruling  of  the  court  and  relate  to 
the  admissibility  of  the  evidence. 

[6]  The  plaintiff's  first,  second,  third,  and 
fourth  prayers  announce  substantially  the 
same  legal  proposition.  The  first  prayer,  as 
offered,  applied  to  tlie  whole  declaration,  and 
the  second,  third,  and  fourth  prayers  bad 
reference,  in  terms,  to  the  several  counts  of 
the  declaration,  and  were  simply  an  unneces- 
sary separation  of  the  correct  proposition  of 
law  applicable  to  the  case,  as  contained  in 
the  first  prayer.  While  the  presentation  of 
the  same  legal  proposition  In  different  pray- 
ers is  a  practice  not  to  be  commended  or  to 
be  sanctioned  because  tending  to  confuse  and 
to  mislead  the  jury,  but  in  this  case  the 
second,  third,  and  fourth  prayers  respective- 
ly referred  in  terms  to  separate  counts  of  the 
declaration,  and  are  not  open  to  the  objec- 
tion in  this  respect  It  is  difficult  to  see  how 
they  could  have  misled  or  confused  the  jury 
upon  the  proposition  of  law  stated  by  them. 
The  fifth  instruction  granted  at  the  instance 
of  the  plaintiff  correctly  stated  the  rule  as 
to  the  measure  of  damages,  and  has  been 
approved  by  this  court  In  the  form  as  grant- 
ed. The  plaintiff's  prayers  and  the  defend- 
ant's granted  prayers  fairly  submitted  the 
law  of  the  case,  and  have  been  repeatedly 
sustained  In  this  court 

[7]  The  defendant's  second  prayer  pre- 
sented an  erroneous  proposition  of  law  npon 
contributory  negligence  upon  the  facts  of 
the  case  and  was  properly  refused  by  the 
court.  It  not  only  disregarded  material 
facts  of  the  case,  but  excluded  altogether 
from  the  consideration  of  the  jury  the  neg- 
ligence vel  non  of  the  defendant  It  told 
the  jury,  in  effect,  that  if  the  mules  driven 
by  the  plaintiff  were  roadworthy  and  easily 
controllable,  that  the  driver  was  skillful 
and  careful,  that  the  vehicle  and  harness 
were  sufficient  and  in  good  repair,  that  nev- 
ertheless the  plaintiff  in  this  case  cannot  re. 
cov^r  if  they  shall  further  find  that  the 
said  plaintiff  might  have  prevented  the  ln> 
jury  by  the  exercise  of  reasonable  care  and 
caution. 

[8]  The  law,  however,  upon  this  subject 
was  fully  and  correctly  stated  and  was  cov- 
ered by  the  defendant's  fifth  and  sixth  In- 
structions, and  the  defendant  was  not  Injar- 
ed  by  the  rejection  of  this  prayer. 

[I]  The  rejection  of  the  defendant's 
fourth,  seventh,  and  eighth  prayers,  al- 
though  excepted  to,  no  reasons  are  stated 
against  the  rulings  ot  the  court  thereon  in 
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tills  court  or  In  the  appellant's  brief.  They 
vin  not  therefore  be  considered  further  by 
as  than  to  say  tbey  were  properly  refused 
and  could  not  have  been  granted  by  the 
court  as  presented.  Tbere  were  six  bills  of 
exception  upon  the  admissibility  of  testl- 
mon}'  taken  at  the  trial  on  the  part  of  the 
appellant. 

[II]  The  question  raised  by  the  first  bill 
of  exception  relates  to  the  admissibility  of, 
the  declaration  of  Iieroy  Reynolds,  the  driv- 
er of  the  team  of  the  loaded  wagon  testi- 
fled  to  by  the  witness  Calyln  Reynolds. 
There  was  evidence  that  the  driver  was  the 
agent  and  employe  of  the  defendant,  and 
that  the  admission  and  declaration  were 
made  to  the  witness  as  to  the  loading  of  the 
wagon  and  while  on  the  public  road  near 
irhere  the  accident  occurred  and  on  the 
day  of  the  accident  and  Just  prior  thereto. 

It  is  a  well-settled  principle  that  declara- 
tions, statements,  and  admissions  of  an 
a;ent  made  in  the  course  of  his  employ- 
ment and  within  the  scope  of  his  authority 
are  binding  on  the  principal,  and,  where 
the  agency  is  sufficiently  established,  they 
may*  be  given  In  evidence  against  the  prin- 
cipal as  part  of  the  res  gestte.  1.  Greenleaf, 
Evidence,  {  113;  Story  on  Agency,  i  135; 
Farmers'  Packing  Co.  v.  Brown.  87  Md.  12, 
%  Atl.  625;  Thomas  v.  Sternheimer,  29 
Md.  268;  Bank  v.  Steam  Nav.  Co.,  11  O.  & 
J.  29.  33  Am.  Dec.  687 ;  Rowland  T.  Long,  45 
Md.  439.  The  declaration  of  the  employe, 
as  the  driver  of  the  wagon  and  the  servant 
of  the  appellant,  was  made  at  the  time  of 
the  transaction,  and  prior  to  the  accident, 
and  constituted  a  part  of  the  res  gestee,  and 
the  court  committed  no  error  in  holding  that 
the  declaration  and  admission  of  the  em- 
Ployf,  under  the  facts  of  the  case,  were  ad- 
missible in  evidence  to  establish  the  lia- 
bility of  the  master  for  the  tort  of  the  serv- 
ant. Consolidated  R.  R.  Co.  v.  Pierce,  89 
Md.  495,  43  Atl.  940 ;  Evans  v.  Davidson,  53 
Md.  245,  36  Am.  Rep.  400. 

[11.12]  In  the  second  and  third  exceptions 
the  defendant  proposed  to  prove  by  the  wit- 
ness Amoe  Ailes  how  mules  would  act  un- 
der certain  conditions,  and  asked  the  wit- 
n»s  the  following  questions:  "(i)  Have 
Ton  ever  observed  the  conduct  of  mules 
Then  approaching  some  object  that  is  cal- 
cnlated  to  frighten  them?  (2)  In  your  20 
years'  experience  with  mules,  did  yon  ever 
(ibserre  a  male  or  mules  frighten  at  an  ob- 
ject; if  yea,  did  the  mules  shy,  or  what  was 
their  conduct  under  the  circumstances?" 
'Hie  court  below  refused  to  permit  these 
questions  to  be  put  and  answered.  This  is 
not  a  case  for  the  admission  of  expert  tes- 
timony, even  If  the  proper  foundation  had 
beat  laid  for  the  Introduction  of  such  evl- 
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deuce,  which  does  not  appear  to  have  been 
done  here. 

In  Balto.  V.  Leonhardt,  66  Md.  70,  5  Atl. 
346,  it  is  said:  "Where  the  question  can  be 
decided  by  such  experience  and  knowledge 
as  are  ordinarily  found  in  the  common  busi- 
ness of  life,  the  jury  are  competent  to  draw 
the  proper  inferences  from  the  facts  with- 
out hearing  the  opinions  of  witnesses.  In 
such  case  the  facts  themselves  must  be  giv- 
en in  evidence,  and  the  conclusions  or  in- 
ferences must  be  drawn  by  the  jury."  Anne 
Arundel  v.  Stansbury,  107  Md.  216,  68  Atl. 
602,  14  L.  R.  A.  (N.  S.)  452;  Stumore  v. 
Shaw,  68  Md.  11,  11  Atl.  360,  6  Am.  St  Rep. 
412;  Balto.  V.  Cassell,  66  Md.  419,  7  AU. 
805,  59  Am.  Rep.  175;  Bank  v.  Manion,  87 
Md.  80,  39  Ati.  90;  Balto.  v.  Neal,  65  Md. 
457,  5  Afl.  338. 

[IS]  The  opinion  of  the  witness  as  to  the 
conduct  of  mules  generally  when  frightened 
would  not  reflect  upon  or  tend  to  contradict 
the  testimony  of  the  plaintiCT's  witnesses 
that  the  mules  driven  by  the  plaintitt  were 
frightened  by  the  bales  of  paper  lying  upon 
the  highway  in  this  case.  There  was  no  er- 
ror in  the  rulings  of  the  court  upon  these 
exceptions.  The  appellant's  fourth,  fifth, 
and  sixth  exertions  present  substantially 
the  same  question  and  will  be  considered  to- 
gether. A  consideration  of  one  will  dispose 
also  of  the  others. 

[14]  The  witness  licroy  Reynolds  had  been 
called  by  the  plaintiff  as  a  witness,  examin- 
ed, and  dismissed.  He  was  subsequently 
in  the  course  of  the  trial  called  by  the  de- 
fendant and  examined  &S  defendant's  Mt- 
ness,  and  upon  cross-examination  by  the 
plaintiff's  attorney  he  was  asked  the  fol- 
lowing question:  "Q.  But  I  ask  you  what  is 
your  duty  in  regards  to  the  bales  of  paper 
that  fall  off?  A.  I  get  them  if  the  boss 
sends  me  after  them."  It  is  objected  that 
this  was  not  a  proper  cross-examination,  as 
the  witness  bad  not  testified  in  chief  as  to 
the  matter  here  inquired  into,  and  the  court 
coDunltted  an  error  in  overruling  the  objec- 
tion and  permitting  the  question  to  be  asked 
and  answered.  Conceding  that  the  appel- 
lant is  right  in  this  contention,  it  is  diffi- 
cult to  perceive  in  what  way  his  case  was 
prejudiced  by  the  testimony.  It  could  only 
be  regarded  as  harmless  error,  and,  being 
such,  could  not  avail  him  on  this  appeal. 
There  must  be  both  error  and  injury  to  jus- 
tify  a   reversal. 

It  follows  from  what  we  liave  said  that 
the  appellant  was  in  no  way  prejudiced  by 
the  rulings  of  the  court  below,  and,  finding 
no  reversible  error  on  any  of  the  rulings, 
the  judgment  will  be  affirmed. 

Judgment  affirmed,  with  costs.  ' 
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BARRON  et  al.  t.  ZIMMERMAN  et  al. 

(Court  of  Appeals  of  Maryland.    Jan.  lit 
1912.) 

1.  Bastards    (|  102*)— Inheritance— Mote- 
XK's  Deceased  Sister— Statutes— "Child." 

Code  Pub.  Oen.  Laws  1904,  art.  93,  |  133, 
provides  that  the  illegitimate  child  or  children 
of  any  female  may  take  real  or  personal  es- 
tate from  their  mother  as  if  bom  in  lawful 
wedlock.  Article  46,  I  30.  declares  that  where 
an  illegitimate  child  shall  die,  leaying  no  de- 
scendants or  brothers  or  sisters,  or  the  de- 
scendants of  ancb  brothers  and  sisters,  then 
the  mother  shall  inherit,  and,  if  she  be  dead, 
the  mother's  heirs  at  law  shall  inherit  the  es- 
tate of  such  child  as  if  sach  child  had  been 
born  in  lawful  wedlock.  Article  46^  |  27,  pro- 
vides that,  if  any  father  or  mother  entitled  to 
take  by  inheritance  shall  be  dead,  the  child  or 
children  of  such  father  or  mother  shall  take  by 
representation.  Held,  that  an  illegitimate  child 
was  the  "child"  of  its  mother  within  section  27, 
and  hence,  where  the  mother  of  an  illegiti- 
mate child  was  dead,  he  was  entitled  to  inherit 
as  an  heir  of  the  mother's  deceased  sister. 

[Ed.  Note. — For  other  cases,  see  Bastards, 
Cent.  Dig.  j J  254,  256;   Dec.  Dig.  |  102.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  2,  pp.  1115-1141;   voL  8,  p.  7601.] 

2.  Partition  (i  39*)— Heirship— Ebtablibh- 
WENT— Equity. 

Where  plaintiff  filed  a  bill  alleging  an  in- 
terest in  land  as  an  heir  of  his  mother's  deceas- 
ed sister  and  prayed  the  establishment  of  his 
Interest  and  the  sale  of  the  property  in  ac- 
cordance with  Code  Pub.  Gen.  Laws  1904,  art. 
16.  i  120,  authorizing  a  suit  in  equity  for  par- 
tition, the  bill  was  not  demurrable  nor  was 
equity  ousted  of  jurisdiction  by  a  denial  that 
plaintiff  was  entlUed  to  inherit  because  of  il- 
legitimacy. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  SI  93-96;    Dec.  Dig.  {  39.»] 
8.  Partition  (|89*)— Equttt  Jurisdictio'n— 

Demurrer. 

The  test  of  equity  jurisdiction  in  a  suit  for 
partition  is  whether  a  demurrer  will  lie  to 
the  bUl. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  U  93-06;   Dec  Dig.  f  39.*] 

Appeal  from  Circuit  Court,  Washlnerton 
County,  In  Equity ;  M.  L.  Keedy,  Judge. 

BUI  by  James  A.  Barron  and  another 
against  Monroe  Zimmerman  and  others  to  es- 
tablish plalntifC's  heirship  to  an  Interest  in 
the  estate  of  Mary  Zimmerman,  deceased. 
Judgment  for  defendants,  and  plaintifls  ap- 
peal.    Reversed  and  remanded. 

Argued  before  BOYD,  C.  J.,  and  PBARCE, 
BURKE,  THOMAS,  PATTISDN,  URNER, 
and  STOCKBRIDQE,  JJ. 


Albert   J.   Long,   for   appellants. 
Wlngert,  for  appellees. 


H.  r. 


URNER,  J.  The  principal  Inquiry  upon 
this  appeal  Is  whether,  under  the  laws  of 
this  state,  an  lllegltiinate  child  Is  capable 
of  inheriting  from  his  deceased  mother's  sis- 
ter. This  question  arises  In  a  proceeding 
for  the  sale  of  real  estate  for  the  purposes 
of  partition  under  section  129  of  article  16 
of  the  Code.  The  property  was  owned  by 
Elizabeth  R.  Bltner  in  her  lifetime,  and  aft- 
er her  death  intestate  and  without  Issue  the 


appellant  filed  the  present  bill  alleging  that 
he  Is  one  of  her  heirs  at  law  as  the  son  of 
her  deceased  sister,  Mary  Zimmerman,  and  | 
that  the  land  sought  to  be  sold  descended  to 
himself  and  the  defendant  heirs  as  teniuits 
in  common.  It  does  not  appear  affirmatively 
upon  the  face  of  the  bill  that  the  plaintilT  is 
illegitimate,  but  this  fact  is  averred  in  tbe 
answer  and  is  shown  by  the  evidence  witb- 
out  dispute. 

[1]  It  is  clear  tbat  the  plaintiff's  right  u 
an  heir  at  law  in  this  case  could  not  exist  In- 
dependently of  statute,  as  at  common  lav 
an  Illegitimate  child  Is  devoid  of  any  capuN 
ity  for  inheritance.  Miller  v.  Stewart,  8 
GUI,  130 ;    Southgate  ▼.  Annan,  31  Md.  116. 

The  existing  statutory  provisions  dealing 
specifically  with  the  subject  of  inheritance 
by  and  from  Ulegitimates  are  found  in  8e^  | 
tion  SO  of  arUde  46  of  the  Code,  titie  "In- 1 
beritance,"  subtitle  "Descents,"  and  in  see-  i 
tion  133  of  article  93,  titie  "Testamentair 
Law,"   subtitle  "Distribution."     The  latter 
section  is  a  reproduction  of  chapter  156  ot 
the  Acts  of  1825  and  provides  that:    "The 
illegitimate  child  or  childrm  of  any  female. 
and  the  issue  of  any  such  illegitimate  6hlld 
or  chUdren,  shall  be  capable  to  take  real  or 
personal  estate  from  their  mother,  or  from 
each  other,  or  from  the  descendants  of  each 
other.  In  like  manner  as  if  bom  in  lawful 
wedlock." 

The  section  first  mentioned  Is  a  codification 
of  the  act  of  1825  as  amended  by  chapter 
199  of  the  Acts  of  1868  and  includes  the  pro- 
vision Just  quoted  with  additional  clause, 
as  follows:  "And  where  such  Ulegitlmate 
child  or  chUdren  shall  die,  leaving  no  de- 
scendants, or  brothers  or  sisters,  or  the  de- 
scendants of  such  brothers  and  sisters,  then 
and  in  tbat  case,  the  mother  of  such  ille- 
gitimate child  or  chUdren,  if  living,  shall  in- 
herit both  real  and  personal  estate  from  such 
Ulegitimate  child  or  ChUdren;  and  If  the 
mother  be  dead,  then  and  in  tbat  case,  the 
heirs  at  law  of  the  mother  shaU  inlierit  the 
real  and  personal  estate  of  such  Ulegitimate 
Child  or  children  in  like  manner  as  if  such 
Ulegitimate  chUd  or  children  bad  be&i  bom 
in  lawful  wedlock." 

By  virtue  of  these  statutes  the  plalntifl 
was  as  fully  capable  of  Inheriting  from  his 
mother  as  If  he  were  legitimate;  and  his 
mother's  sister,  if  she  had  survived,  would 
have  bad  an  undoubted  right  to  Inherit  from 
him  upon  his  decease.  There  la  no  provi- 
sion, however,  among  those  we  have  thus 
far  quoted,  which  expressly  enables  an  iUe 
gitimate  to  take  by  descent  or  distrlbutloi 
the  property  of  a  brother  or  sister  of  his 
deceased  mother.  But,  with  respect  to  tb< 
descent  of  real  estate,  it  is  provided  bj 
section  27  of  article  46  of  the  Code,  undei 
the  same  subtitle  as  section  30,  prevlousl] 
mentioned,  that:  "If  in  the  descending  oi 
collateral  line,  any  father  or  mother   shal 


•For  other  esMS  see  same  tapis  and  section  NUMBBR  in  Dec.  Dig.  a  Am.  Dig.  Ksy  No.  Seriss  a  Bep'r  Ind«xw 
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be  dead,  tbe  dilld  or  cbUdren  of  sacb  fatlter 
or  mother  shall  by  representation  be  consid- 
ered In  the  same  degree  as  the  father  or 
mother  would  have  been  U  living,  and  shall 
bare  the  same  share  of  the  estate  as  the 
father  or  mother.  If  living,  would  have  been 
entitled  to,  and  no  more."  In  reference  to 
the  distribution  of  personal  property  It  Is 
provided  by  section  127  of  article  93  that 
"the  child  or  children  of  a  brother  or  sister 
of  the  Intestate  shall  stand  in  the  place  of 
such  broths  or  sister." 

The  appelant  contends  that,  notwithstand- 
ing his  Illegitimacy,  he  is  entitled  to  a  place 
In  the  line  of  inheritance  as  the  represent- 
ative and  child  of  his  deceased  mother  with- 
in the  spirit  and  Intent  of  section  27,  Just 
quoted,  when  Interpreted  in  the  light  of  the 
other  provisions  of  the  Code  which  accord 
him  the  right  to  Inherit  from  his  mother  as 
If  be  had  been  bom  In  lawful  wedlodc 

The  decisive  question  thus  presented  is 
not  whether  the  appellant  would  be  so  en- 
titled merely  by  force  of  the  section  making 
him  capable  of  Inheriting  direct  from  his 
mother,  or  whether  tbe  term  "child"  as  or- 
dinarily nsed  In  a  statnte  would  Include  an 
Illegitimate,  bnt  whether,  under  a  codified 
system  of  laws  by  which  such  a  person  Is 
tairested  with  the  full  qualifications  of  legit- 
imacy with  reference  to  the  Inheritance  of 
bis  mother's  estate,  he  Is  within  the  pur- 
view of  a  constituent  provision  that  the  es- 
tate which  the  deceased  mother  would  have 
Inherited  shall  pass  to  her  "child  or  chil- 
dren." In  our  Judgment  this  question  should 
be  answered  in  the  afilrmatlve.  It  would 
certainly  seem  to  be  a  reasonable  construc- 
tion of  statutory  provisions  which  are  codi- 
fied together  as  parts  of  the  same  general 
plan  of  descent  and  distribution  to  hold 
tbat  one  who  Is  placed  In  the  position  of 
a  lawfully  begotten  chUd  for  the  purpose 
of  inheriting  from  his  mother  should  be  re- 
garded as  a  "child"  of  the  mother  within  the 
Intent  of  the  law  for  the  puriMse  of  succeed- 
ing to  the  estate  ^lich  she  would  have  in- 
herited If  she  had  survived. 

It  has  been  decided  that  so  far  as  tbe  in- 
heritance of  the  mother's  estate  Is  concern- 
ed her  diQdien  all  stand  upon  an  equal  foot- 
ing without  regard  to  their  legitimacy. 
Earle  v.  Dawes,  8  Md.  Ch.  231.  In  the  case 
Just  dted,  the  chancellor  observed  that  by 
tbe  statute  Illegitimates  are  placed,  as  re- 
gards their  mother's  estate,  "In  the  condi- 
tion of  legitimate  children  In  all  respects 
»nd  to  every  Intent"  But,  If  we  were  to 
deny  the  right  here  asserted  by  the  appel- 
lant. It  would  have  to  be  upon  tbe  ground 
tbat,  although  be  is  treated  by  the  "inher- 
itance" article  of  the  Code  as  if  be  were  a 
legitimate  child  of  his  mother  for  the  pur- 
pose of  being  her  heir  at  law,  be  Is  to  be 
refnsed  recognition  as  her  "child"  under  tbe 
tame  article  for  the  purpose  of  representing 
bet  In  tbe  course  of  descent 

If  the  aereral  sections  to  which  we  have 


referred  had  been  Included  In  tbe  same 
original  enactment.  It  would  probably  not 
be  seriously  contended  that  an  Illegitimate 
child  who  was  made  capable  by  the  statnte 
of  Inheriting  from  his  mother  should  not  be 
regarded  as  her  "child,"  under  that  unqual- 
ified description  in  the  act,  with  a  view  t» 
participation  In  the  estate  which  she  would 
have  inherited  had  she  lived.  But  section 
27  of  article  46  formed  part  of  tbe  Acts  ol 
1820,  e.  191,  and,  at  tbe  time  of  tbe  passage 
of  that  statute,  the  only  existing  provision  In 
reference  to  illegitimates  was  one  enacted  In 
1786,  and  Incorporated  In  the  act  of  1820,  to 
the  effect  that  if  any  man  should  have  a 
child  or  children  by  any  woman  whom  he 
afterwards  married,  such  child  or  children, 
if  admowledged  by  the  man,  should,  by  vir- 
tue of  the  marriage  and  adcnowledgment, 
be  legitimated  and  capable  In  law  to  Inherit 
and  transmit  inheritance  as  If  bom  In  wed- 
lock. Code,  art.  46,  {  29.  When  the  act  ol 
1820  first  became  effective,  it  obviously  did 
not  intend  that  illegrltlmates  generally  should 
be  Included  in  the  category  of  "children" 
capable  of  inheriting  In  tbe  place  of  tbe 
deceased  mother  because  this  class  of  per- 
sons at  that  time  still  remained  under  their 
common-law  disability  as  to  Inheritance  ex- 
cept upon  tbe  single  contingency  stated; 
and.  If  tbat  act  had  never  been  codified  with 
those  of  1826  and  1868  as  co-ordinate  provi- 
sions of  the  same  system  of  descents,  the 
contention  of  the  appellees  might  have  great- 
er force.  Tbe  Code  of  1888,  however.  In 
which  these  statutes  were  all  incorporated* 
was  adopted  In  lieu  of  all  public  general 
laws  of  the  state  then  In  effect,  and  its  pro- 
visions dealing  with  the  same  subject-matter 
must  be  construed  together  In  order  to  as- 
certain the  legislative  intent  Reese  v.  Star- 
ner,  106  Md.  53,  66  AtL  443;  State  v.  Pon>, 
45  Md.  433;  McCracken  ▼.  State,  71  Md. 
150,  17  Atl.  932;  Trustees  of  College  v.  Mc- 
Klnstry,  75  Md.  188,  23  Ati.  471. 

In  Reese  v.  Stamer,  supra,  the  widow  of 
an  Illegitimate,  who  died  Intestate  without 
issue  and  without  leaving  brothers  or  sis- 
ters or  the  descendants  of  brothers  or-  sis< 
ters,  was  claiming  the  Whole  of  her  hus- 
band's estate  as  against  the  claim  of  his 
mother  to  one-half.  The  widow  based  her 
contention  upon  what  she  regarded  as  tIl^ 
proper  construction  of  section  119  of  article 
93  of  tbe  Code,  which  provides  that:  "If 
the  Intestate  leave  a  surviving  husband  or 
widow,  as  the  case  may  be,  and  no  child, 
parent  grandchild,  brother  or  sister,  or  the 
child  of  a  brother  or  sister  of  the  said  in- 
testate, the  said  surviving  husband  or  wid- 
ow, as  the  case  may  be,  shall  be  entitled  to 
tbe  whole."  The  argument  was  that  the 
mother  of  an  Illegitimate  child  could  not  be 
considered  a  "parent"  within  the  meaning  of 
this  section  because  at  the  time  of  its  orig- 
inal enactment  In  1798  the  mother  of  an  il- 
legitimate could  not  inherit  his  property. 
But  it  was  held  that  the  subsequent  oodlfl- 
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cation  of  the  statute  with  the  act  of  1868, 
which  enabled  the  mother  to  Inherit  from 
her  illegitimate  offspring,  superseded  the  pre- 
existing law  on  the  subject,  and  that,  as  both 
the  provisions  referred  to  are  concerned 
with  the  devolution  of  title  to  the  estates  of 
decedents,  they  should  be  construed  togeth- 
er even  Uiough  they  are  contained  in  sepa- 
rate articles.  The  conclusion  was  according- 
ly reached  that  a  mother,  qualified  under 
section  30  of  article  46  to  inherit  from  her 
Illegitimate  child,  was  to  be  regarded  as  Ills 
"parent"  under  section  119  of  article  93. 
Upon  the  same  principle  we  must  hold  that 
one  who,  being  a  child  in  fact,  is  made  a 
child  In  law  with  respect  to  inheritance 
from  his  mother  cannot  be  denied  recogni- 
tion as  her  "child"  under  section  27  foi 
the  purpose  of  inheriting  property  to  which 
she,  if  she  had  surrived,  would  have  t)een 
entitled.  This  interpretation  of  the  law 
does  not  disregard,  but  is  consistent  with 
the  rule  applied  by  this  court  in  an  early 
case,  that  legislation  modifying  the  common- 
law  disqualifications  of  Illegitimate  children 
should  be  strictly  construed.  Miller  t.  Stew- 
art, supra. 

Numerous  decisions  in  other  Jurisdictions 
have  been  cited,  but  the  only  one  which  ap- 
pears to  deal  with  statutory  conditions  anal- 
ogous to  the  present  Is  that  of  Dennis  v.  Den- 
nis, 10i5  Tenn.  86,  68  S.  W.  284.  There  were 
two  separate  Code  provisions  considered  in 
that  case,  one  of  which  was  that  if  an  Intes- 
tate die  without  issue  his  land  shall  be  in- 
herited by  bis  brothers  and  sisters,  and,  if 
any  such  brother  or  sister  die  in  the  intes- 
tate's lifetime-  "leaving  Issue,"  such  issue 
shall  represent  their  deceased  parent,  and 
the  other  of  which  was  that,  where  a  woman 
dies  intestate  leaving  a  natural  bom  child, 
he  shall  take  her  estate  by  the  general  rules 
of  descent  and  distribution  equally  with  her 
other  children.  These  provisions  were  con- 
strued together,  and  It  was  held  that  an  il- 
legitimate child  of  a  mother  who  prede- 
ceased her  sister,  who  died  Intestate  without 
issue,  takes  the  share  of  the  estate  of  his 
Biother's  sister  which  his  mother  would  have 
taken  bad  she  survived. 
'  [2]  The  appellee  questions  the  jurisdiction 
of  a  court  of  equity  to  entertain  the  present 
-proceeding  upon  the  ground  that  a  court 
of  law  is  the  proi^er  tribunal  in  which  to 
have  a  question  of  title  determined.  This 
objection  is  based  upon  certain  language  used 
in  the  opinion  of  this  court  in  the  case  of 
Savary  v.  Da  Camara,  60  Md.  139.  It  was 
there  said:  "A  bill  for  partition  cannot  be 
made  to  serve  as  an  action  of  ejectment,  and 
is  not  designed  to  settle  adverse  rights,  but 
only  to  subserve  the  convenience  of  those 
whose  interests  in  the  subject-matter  are 
•concerned.  •  •  •  The  object  of  the  bill 
is  to  secure  a  sale  for  the  benefit  of  those 
assumed  to  be  the  owners  of  the  property; 
and  the  defendants  who  are,  or  ought  to  be, 
those  conceded  to  have  a  common  or  con- 


current interest  are  really  summoned,  not  to 
litigate  a  denial  of  their  title,  bat,  as  joint- 
ly Interested,  to  be  heard  upon  the  prayer  of 
the  bill  to  sell,  instead  of  divide,  the  prop- 
erty, as  being  the  most  advantageous  to  all 
concerned."      These    expressions    were  em- 
ployed In  the  course  of  an  opinion  dlsposin; 
of  a  demurrer  to  a  bill  of  review.    The  de- 
cree which  the  bill  sought  to  have  reviewed 
had  been  passed  In  a  proceeding  instituted 
for  the  sale  of  the  real  estate  of  a  decedent 
by  persons  claiming  to  be  his  heirs  at  lair 
on  the  maternal  side  and  alleging  that  be 
left  no  known  heirs  on  the  part  of  his  father. 
An  order  of  publication,  however,  was  pray- 
ed for  and   issued   against  the   "uukoown 
heirs"  on  the  paternal  side.    The  property 
was  subsequently  decreed   to  be  sold,  and. 
while  the  proceeds  were  awaiting  distribu- 
tion, the  bill  of  review  referred  to  was  filed 
by  parties  who  claimed  to  l>e  heirs  of  tbe 
decedent  on  the  part  of  his  father  and  who 
alleged  their  previous  ignorance  of  the  par-  ' 
titlon  proceeding  and  of  their  Interest  in  tbe  { 
estate.    They  prayed  that  the  proceedings  be 
reopened  and  that  an  opportunity  be  given  | 
them  to  prove  their  relationship.     In  tbi^ 
state  of  the  case  the  sole  question  considered 
upon  the  demurrer  to  the  bill  of  review  was 
whether  the  plaintiffs  in  that  bill,  conceding 
them  to  be  heirs  of  the  decedent  in  the  pater- 
nal line  and  hence  entitled  in  the  first  In- 
stance to  his  property,  were  not  concluded  by 
the  decree  of  sale,  the  order  of  publication, 
and  the  evidence  adduced  in  the  partition 
suit.     It  was  held  that  they  were  not  so 
concluded  because  the  maternal  heirs,  having 
no  Interest  where  there  were  paternal  heirs 
in  existence,  as  the  demurrer  admitted,  had 
no  more  right  to  maintain  a  suit  for  the  sale 
of  the  property  than  absolute  strangers,  and 
because  the  order  of  publication,  having  been 
directed  against  a  class  of  persons  who  would 
have  a  title  paramount  to,  and  not  concur- 
rent with  that  claimed  by  the  plaintiff  in 
the  proceeding,  could  not  support  the  Juris- 
diction of  the  court  for  the  purpose  con- 
templated.    The  effect  of  the  decision  was 
that  the  court  was  not  authorized  to  enter- 
tain a  bill  for  partition  filed  by  those  claim- 
ing as  heirs  in  the  maternal  line  against 
those  who  would  be  entitled,  if  at  all,  as 
heirs  on  the  part  of  the  father,  because  upon 
the  face  of  such  a  bill  the  want  of  Jurisdic- 
tion is  apparent. 

In  the  case  before  us  no  such  dlfllculty 
exists.  The  allegations  of  the  bill  disclose  no 
ground  upon  which  the  jurisdiction  of  the 
court  can  be  questioned.  The  interest  which 
the  plaintiff  claims  is  not  superior  to  but  is 
In  common  with  the  Interests  which  he  con- 
cedes to  the  defendants.  He  has  filed  his 
bill  in  strict  conformity  to  the  Code  provi- 
sion that  the  court  may  decree  a  partition  or 
sale  of  lands  upon  the  bill  or  petition-  of  any 
concurrent  owner.    Article  16,  {  129. 

[31  In  such  suits  as  the  present,  the  test 
of  the  court's  Jurisdiction  la  whether  a  de- 
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murrer  would  He  to  tbe  bill.  Scarlett  v. 
Robinson,  112  Md.  207,  76  Atl.  181;  HamUton 
r.  Traber,  78  Md.  28,  27  Atl.  229,  44  Am.  St 
Rep.  258;  Jobnaon  t.  Hoover,  75  Md.  486,  23 
Atl.  903 :  SUnglaff  ▼.  Stanley,  66  Md.  225,  7 
Atl.  261.  It  Is  evident  here  that  tbe  bill 
is  not  demurrable,  and  we  see  no  reason  to 
bold  tbat  tbe  court  sbould  be  divested  of 
tbe  Jurisdiction  It  bas  acquired  merely  lie- 
cause  tbe  answer  and  tbe  proof  deny  tbe 
plaintiff's  legitimacy.  If  sacb  a  denial  were 
sufficient  to  oust  tbe  court  of  the  jurisdic- 
tion wbicb  the  bill  bas  conferred,  the  same 
result  would  be  produced  whether  tbe  objec- 
tion were  well  founded  or  flctltions,  and  a 
court  of  equity  could  proceed  in  no  case  of 
this  character  where  the  plaintifTs  rights  are 
disputed  by  any  of  tbe  defendants.  As  the 
present  bill  contains  all  tbe  essential  Juris- 
dictional averments,  and  as  the  Issue  raised 
in  the  answer  as  to  the  plaintiff's  legitimacy 
was  relevant  to  tbe  subject-matter  to  wbicb 
tbe  jurisdiction  of  tbe  court  below  had  at- 
tached, we  think  the  court  was  fully  author- 
ized to  bear  and  determine  tbe  question.  Its 
conclusions,  however,  differ  from  those  we 
have  stated,  and  tbe  decree  will  therefore 
be  reversed  and  the  cause  remanded  for  fur- 
ther proceedings. 

Decree  reversed  with  costs,  and  cause  re- 
manded. 


DUCKWOETH  v.  PBRLAND. 

(Supreme  C!oart  of  Rhode  Island.    May  27, 
1912.) 

PLBADi:<e  (1 250*)— Amendment— Ad  Damnum 

—Effect. 

Where  by  agreement  of  connsel  an  amended 
declaiatlon  was  filed  in  whldi  the  damages  were 
laid  at  $500,  while  the  ad  damnum  in  the  writ 
vas  laid  at  $300,  an  exception  that  the  decision 
was  for  an  amount  greater  than  the  ad  damnum 
in  the  writ  was  not  sustainable,  for  the  amend- 
ment was  as  effective  as  a  raising  of  the  ad 
damnum  on  motion  would  have  been. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Ctnt.  Dig.  Si  730-733;   Dec.  Dig.  i  250.*] 

Exceptions  from  Superior  C!ourt,  Provi- 
dence and  Bristol  Counties;  WlUard  B.  Tan- 
ner, Presiding  Justice. 

Action  by  Riley  Duckworth  against  Joseph 
Ferland.  There  was  a  verdict  for  plaintiff, 
and  defendant  brings  exceptions.  Overruled, 
and  cause  remitted,  with  directions  to  enter 
Judgment  for  plaintiff.  The  ad  danmum  laid 
in  the  writ  was  $300. 

James  E.  Brennan,  of  Pawtucket,  for  plain- 
tiff. Noe  Ik  Nadeau  and  Claude  J.  Fams- 
wortb.  both  of  Pawtucket,  for  defendant. 

PER  CURIAM.  From  an  examination  of 
tbe  transcript  of  testimony  we  are  not  able 
to  say  tbat  tbe  dedslon  was  contrary  to  the 
evidence  or  tliat  tbe  damages  are  excessive. 

As  to  the  exception  tbat  tbe  decision  was 
(or  an  amount  greater  than  tbe  ad  damnum 


in  tbe  writ,  it  appears  that,  by  agreement  of 
counsel,  an  amended  declaration  was  filed 
in  the  district  court  in  which  the  damages 
were  laid  at  $500.  We  think  this  was  as 
effective  as  a  raising  of  the  ad  damnum  upon 
motion  would  have  been. 

There  is  nothing  to  Indicate  tbat  the  jus- 
tice did  not  decide  the  case  upon  the  rule  of 
damages  argued  as  proper  by  tbe  defendant. 

The  defendant's  exceptions  are  overruled, 
and  the  case  Is  remitted  to  tbe  superior  court, 
with  direction  to  enter  Judgment  for  tbe 
plaintiff  upon  the  decision. 


BLAECE  V.  ATLANTIC  NAT.  BANK. 

(Supreme   Court  of  Rhode   Island.     May  27, 
1912.) 

Costs   ({  245*)— On  ApfeaI/— Pasties  Lia- 
ble—juiount  OF  Judgment. 

Where,  on  a  hearing  to  show  cause  why 
a  case  should  not  be  transmitted  to  the  supe- 
rior court  with  directions  to  enter  judgment 
for  defendant  for  costs,  defendant  admitted 
that  it  had  in  its  bands  a  balance  of  $225.94, 
and  raised  no  objection  to  the  entry  of  judg- 
ment against  it  for  that  amount,  the  Supreme 
Court  will  order  that  tbe  case  be  remitted 
to  the  superior  court,  with  direction  to  enter 
judgment  for  plaintiff  for  the  amount  without 
costs ;  tbe  recovery  being  insufiicient  in  amount 
to  carry  costs. 

[Ed.  Note.— For  other  cases,  see  Costs,  Dec 
Dig.  i  245.*] 

Hearing  on  order  to  show  cause  why  the 
case  should  not  be  transmitted  to  tbe  supe- 
rior court,  with  directions  to  enter  judgment 
for  defendant  for  costs.  Oase  remitted,  with 
direction  to  enter  Judgment  without  costs. 
For  former  opinion,  see  82  Atl.  225. 

PER  CURIAM.  After  the  opinion  of  this 
court  in  tbe  above-entitled  case,  filed  March 
4,  1912,  the  plaintiff  appeared,  and  ttas  been 
beard  to  show  cause  why  the  case  sbould  not' 
be  transmitted  to  tbe  superior  court,  with 
direction  to  enter  Judgment  for  the  defendant 
for  costs.  Upon  the  question  whether  the 
indebtedness  to  tbe  defendant  of  $1,700  on  tbe 
underwriting  agreement  was  originally  an' 
obligation  of  tbe  firm  or  of  N.  Curtis  Fletcher 
individually,  the  plaintiff  bas  presented  noth- 
ing which  bas  not  already  been  considered 
by  us  before  filing  said  opinion.  Tbe  plain- 
tiff, however,  has-  called  to  our  attention  a 
letter  written  by  the  assistant  cashier  of  the 
defendant  to  tbe  plaintiff.  In  this  letter  said 
officer  states  that,  after  deducting  from  the 
net  proceeds  of  the  sale  of  collateral  secu- 
rity, tbe  indebtedness  of  tbe  copartnership  of 
N.  Curtis  Fletcher  &  Co.  to  the  defendant, 
including  tbe  indebtedness  of  seventeen  hun- 
dred dollars  upon  said  underwriting  agree- 
ment, tbe  defendant  was  "holding  for  an  ad- 
justment 225.04."  This  letter,  filed  with  tbe 
papers  in  tbe  case,  was  overlooked  by  tbe 
parties,  and  was  not  called  to  the  notice  of 
tbe  court  until  this  bearing.    Tbe  defendant 


•For  other 


■M  ume  topic  and  section  NUMBEK  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 


Digitized  by 


Ljoogle 


8S  ATLANTIC  REPORTER 


(B.I. 


now  admits  that  It  baa  this  balance  In  Its 
hands,  and  raises  no  objection  to  the  entry 
of  Judgment  against  It  for  that  amount.  If 
a  Judgment  for  fhat  amount  should  be  en- 
tered In  favor  of  the  plaintiff,  In  accordance 
with  the  provision  of  the  statute,  he  should 
not  have  costs,  as  the  recovery  of  that 
amount  would  not  carry  costs.  It  is  there- 
fore ordered  that  the  case  be  remitted  to  the 
superior  court,  with  direction  to  enter  Judg- 
ment for  the  plalntlfl  for  $225.94,  without 
costs. 


BARBER  ▼.  ADAMS,  Town  Treasurer. 

(Supreme  Court  of  Rhode  Island.     March  8, 

1912.    On  Rehearing,  May  27, 

1912.) 

Taxation  (|  549*)— CoixEcnoN— CoMPSifSA- 
TioN— Oitickbs. 

Gen.  Laws  1909,  c.  62,  |  4,  provides  that 
town  tax  collectors  shall  be  paid  for  collect- 
ing at  the  rate  of  6  per  cent.,  unless  they  shall 
have  agreed  with  the  town  for  a  less  sum. 
Beld  that,  where  plaintiff  was  elected  tax  col- 
lector at  a  town  meetinp;,  and  after  the  elec- 
tion, but  before  plaintiff  had  qualified,  the 
town  passed  a  resolution  fixing  the  collector's 
salary  at  $600,  it  was  a  condition  of  plaintifTs 
right  to  qualify  that  he  accepted  the  o£Sce  at 
the  salary  voted,  and  could  not  by  declining  to 
accept  the  sum  so  voted  as  compensation  for 
his  services  recover  an  amount  equal  to  6  per 
cent  of  the  taxes  collected. 

[ltd.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  |{  1043-1000;  Dec.  Dig.  |  649.*] 

Case  Certified  from  Superior  Court,  Kent 
County. 

Action  by  Herbert  W.  Barber  against 
Dwlght  R.  Adams,  as  town  treasurer  of 
Warwick.  Case  certified  from  Supreme 
Court  on  agreed  statement  of  facts.  Judg- 
ment for  plaintiff  on  amended  declaration. 

Momford,  Huddy  &  Emerson,  of  Provi- 
dence (Charles  C.  Mumford,  of  Providence, 
of  counsel),  for  plaintiff.  Lester  T.  Murphy, 
of  Providence,  for  defendant 

SWEETLAND,  J.  This  Is  an  action  of 
debt  to  recover  compensation  for  the  plain- 
tiff's services  as  collector  of  taxes  of  the 
town  of  Warwick.  The  case,  at  issue  on  its' 
merits  in  the  superior  court,  has  been  certi- 
fied to  this  court  upon  an  agreed  statement 
of  facts.  The  essential  facts  are  as  follows: 
The  plaintiff  was  elected  collector  of  taxes 
by  the  town  council  of  said  town  at  its  ses- 
sion on  November  8,  1909.  At  said  meeting 
after  said  election,  and  after  the  transaction 
of  other  business,  the  said  town  council  vot- 
ed to  fix  the  salary  of  the  collector  of  taxes 
at  the  sum  of  $600.  On  the  16th  day  of  No- 
vember the  electors  of  said  town  at  a  finan- 
cial town  meeting  appropriated  the  sum  of 
$600  for  the  salary  of  collector  of  taxes,  and 
also  voted  to  fix  the  salary  of  collector  of 
faxes  at  $600.  At  a  session  of  said  town 
council  on  November  22,  1909«  the  plaintiff  in 


a  written  communication  to  said  oonndl 
declined  "to  accept  the  snm  specified  by  the 
vote  of  the  financial  town  meeting  of  said 
town  as  compensation  for  his  services  as  col- 
lector of  taxes  for  the  ensuing  year  and  re- 
fuses to  agree  with  said  town  upon  the  sum 
so  specified  in  said  vote."  The  town  conncil 
thereupon  voted  to  receive  and  record  said 
written  communication,  bat  took  no  further 
action  upon  the  same.  The  plaintiff  after- 
ward qualified  as  collector  of  taxes  by  taking 
the  oath  and  presenting  the  bond  required  by 
law,  which  bond  was  approved  by  said 
town  council  on  January  24,  1910.  The 
plaintiff  proceeded  to  execute  the  duties  of 
collector  of  taxes,  and  collected  and  paid 
over  to  the  town  treasurer  the  sum  of  $165,- 
74a46.  The  plalntlfl  has  presented  to  the 
town  council  his  claim  for  compensation 
amounting  to  $8,287.42,  the  same  being  6  per 
centum  of  the  amount  of  taxes  so  collected. 
No  satisfaction  has  been  made  to  the  plain- 
tiff on  this  claim,  and  he  has  brought  this 
suit  to  recover  said  snm. 

The  plaintiff  bases  his  claim  upon  the  pro- 
vision of  chapter  62,  |  4,  Gen.  Laws  1909. 
This  section,  referring  to  collectors  of  taxes. 
In  part  Is  as  follows:  "And  collectors  shall 
be  paid  for  collecting  at  the  rate  of  five  per 
centum,  imless  they  shall  have  agreed  with 
the  town  for  a  less  sum."  It  is  the  plain- 
tiff's contention  that  the  statement  of  facts 
shows  no  agreement  on  his  part  with  the 
town  for  a  less  sum;  and  that  his  election 
was  wholly  unconditional,  vesting  him  with 
the  right  to  execute  the  ofllce  and  receive 
ttie  compensation  attached  to  it  by  the  stat- 
ute, namely,  6  per  centum  of  the  amount  of 
taxes  collected  by  him  during  the  year  fol- 
lowing his  qualification  in  January,  1910. 
In  the  larger  towns  of  the  state  the  rate  of 
compensation  for  tax  collectors  provided  by 
statute  is  out  of  proportion  to  the  services 
rendered  by  them;  and  the  statute  contem- 
plates that  such  towns  will  make  agreements 
with  their  tax  collectors  for  compensation 
which  shall  be  reasonable  in  the  circum- 
stances of  each  case.  Tax  collectors  are  not 
hired  as  agents  or  employes  of  the  towns, 
but  are  elected  either  at  the  annual  town 
meeting  or  by  the  town  council.  Hmce,  be- 
fore election,  it  is  uncertain  who  will  be  tax 
collector  for  the  following  year;  and,  before 
election.  It  is  not  practicable  for  a  town  to 
enter  into  negotiation .  with  its  possible  fu- 
ture tax  collector  for  the  purpose  of  making 
an  agreement  with  him  as  to  the  amount  of 
his  compensation.  A  town  may,  however,  fix 
the  compensation  which  it  will  pay  to  Its 
tax  collector  by  ordinance  or  by  reeoln- 
tlon  passed  before  or  at  the  town  meeting 
or  the  session  of  the  town  council  at  which 
the  collector  is  elected.  Then,  If  the  person 
who  is  elected  qualifies  as  such  collector,  he 
will  be  held  to  have  accepted  the  compensa- 
tion fixed,  and  to  have  agreed  with  the  town 
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for  that  anm.  Wood  r.  SCbooI  District,  28 
R.  I.  2ge,  67  AU.  65. 

The  platntur  lays  strees  upon  the  fact  that 
In  the  caae  at  bar  the  vote  of  the  town  conn- 
cil,  fixing  the  compensation  of  the  tax  col- 
lector, was  passed  after  the  plaintiff's  elec- 
tion. It  was,  however,  passed  at  the  same 
meeting,  was  clearly  intended  by  the  council 
as  a  condition  of  the  election,  and  was 
known  by  the  plaintiff  before  he  qualified 
and  gave  bond.  We  are  of  the  opinion  that 
the  vote  in  question  attached  itself  to  the 
election  of  the  plaintiff  as  a  condition  there- 
of; and  that  the  plaintiff,  by  qualifying  un- 
der that  election,  must  be  held  to  have  ac- 
cepted the  condition  and  agreed  with  the 
town.  The  fact  that  the  plaintiff  notified  the 
town  council  that  he  refused  to  agree  with 
the  town  upon  the  sum  specified  In  the  vote 
of  the  financial  town  meeting  does  not  affect 
the  case.  The  town  did  not  change  its  posi- 
tion or  modify  the  condition  attached  to  the 
plaintUTs  election. 

The  plaintiff  Is  not  entitled  to  the  statu- 
tory compensation,  for  the  recovery  of  which 
he  baa  brought  this  action  of  debt.  Decision 
for  the  defendant  for  costs.  Papers  in  the 
cause  with  the  decision  of  this  court  certified 
thereon  sent  back  to  the  superior  court  for 
Kent  county,  with  direction  to  enter  final 
judgment  for  defendant  for  costs  upon  said 
dedaioii. 

On  Rehearing. 

PRB  CURIAM.  At  the  time  of  the  certlfl- 
catlon  of  the  above-entitled  case  to  this  court 
upon  an  agreed  statemoit  of  facts,  the  dec- 
laration, the  same  being  in  debt,  contained 
bnt  one  count,  wherein  the  plaintiff  alleged 
an  Indebtedness  of  the  defendant  to  him  of 
18,287.42  by  force  of  the  statute.  This  court 
by  Its  ophilon  filed  March  8, 1912,  found  that 
the  defendant  was  not  so  Indebted  to  the 
plaintiff,  and  ordered  Judgment  to  be  entered 
In  the  superior  court  for  the  defendant  for 
costs.  Since  the  filing  of  said  opinion  the 
plaintiff,  by  agreement  with  the  defendant, 
has  moved  to  amend  his  declaration  by  add- 
ing thereto  a  count.  In  the  nature  of  assump- 
sit, alleging  that  the  said  defendant  prom- 
ised and  assumed  to  pay  the  plaintiff  the 
sum  of  $600  as  compensation  for  his  services 
as  tax  collector  of  the  town  of  Warwick. 
And  the  plaintiff  and  defendant  have  further 
agreed  that  Judgment  be  ordered  In  favor  of 
the  defendant  for  $600  without  costs. 

The  decision  heretofore  rendered  by  us  in 
said  case  and  the  order  directing  the  cause, 
with  the  decision  of  this  court  certified 
thereon,  to  be  sent  back  to  the  superior 
court  for  Kent  county,  with  direction  to  en- 
ter final  Judgment  for  the  defendant  for 
costs,  are  hereby  vacated.  The  declaration 
may  be  amended  as  agreed  upon  by  the  par- 
ties. Under  the  declaration,  as  thus  amend- 
ed, upon  the  agreed  statement  of  facts,  the 


plaintiff  Is  entitled  to  recover  the  sum  of 
$600.  Decision  for  the  plaintiff  for'  $600 
withont  costs. 

It  is  ordered  that  the  papers  In  the  cause 
with  the  later  decision  of  this  court  certi- 
fied thereon  be  sent  back  to  the  sui)erlor 
court  for  Kent  county,  with  direction  to  en- 
ter final  Judgment  for  the  plaintiff  for  $600 
without  costs. 


BARAN  V.  SILVERMAN. 

(Supreme  Court  of  Rhode  Island.    May  27, 
1912.) 

1.  TriaI.    (I    252*)— Civn,    ACTIOK— INSTBUO- 

noNB— Appucabiutt  to  Evidence. 

In  an  action  for  assanlt  and  battery, 
where  plaintiff  claimed  that  the  act  of  the  de- 
fendant was  willful  and  intentional,  growing 
out  of  an  altercation,  and  defendtmt  denied 
thia  and  claimed  that  he  nnconsciously  drop- 
ped the  pail  which  struck  plaintiff,  an  mstruc- 
tion  as  to  defendant's  liability  in  case  of  negli- 
gence was  without  support  in  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  If  BOB,  596-^12;   Dea  Dig.  |  252.n 

2.  AesAui-T  AND  Battert  (8  3*)— Civit.  LlA- 

BIUTT— WnXFUI,  OB  IRTXNTIORAI.  ACT. 

An  action  for  assault  and  battery  is  based 
upon  willful  and  intentional  acta  and  not  upon 
negligence. 

[Ed.  Note.— For  other  cases,  see  Aaaanlt  and 
Battery,  Cent  Dig.  f  2;  Dec.  Dig.  |  8.*] 

Exceptions  from  Superior  Court,  Provl< 
dence  and  Bristol  Counties;  George  T.  Brown, 
Judge. 

Action  by  Abram  Baran  against  Max  Sil- 
verman. Judgment  for  plaintiff,  and  defend- 
ant excepts.  Exceptions  sustained,  and  case 
remitted  to  the  Superior  C6urt,  with  direc- 
tion fo  grant  a  new  trlaj. 

George  W.  Bennett,  Jr.,  of  Providence,  for 
plaintiff.  Harold  S.  James  and  James  J.  Mc- 
Govem,  both  of  Providence,  for  defendant 

PAREHURST,  J.  This  case  was  tried  be- 
fore a  Justice  of  the  superior  court  sitting 
in  the  county  of  Providence,  with  a  Jury,  on 
March  21  and  22,  1911,  and  a  verdict  was 
returned  in  favor  of  the  plaintiff  in  the  sum 
of  $193.  The  action  is  in  trespass  for  assault 
and  battery,  and  the  circumstances  as  shown 
by  the  evidence  were  as  follows:  Upon  Jan- 
uary 30,  1910,  the  plaintiff  with  his  minor 
son  visited  a  building  upon  Hilton  street  in 
the  city  of  Providence,  customarily  visited 
by  Jewish  people  of  the  neighborhood  for  the 
purpose  of  taking  baths.  While  there  and 
engaged  In  the  act  of  bathing  his  son,  the 
plaintiff  was  suddenly  struck  in  the  ear  by 
a  pall,  such  as  was  commonly  used  by  all 
the  bathers,  which  pall  came  from  the  direc- 
tion of  the  defendant.  The  defendant  admit- 
ted that  he  had  been  using  it  The  plaintiff 
and  defendant  were  strangers.  They  differ 
materially  in  their  account  of  the  occurrence. 
The  plaintiff  claims  that  the  defendant  who 
was  seated  behind  and  above  him  at  a  dls- 


•For  otbcr  caaei  laa  aama  topic  and  section  NUMBER  In  Dec  Die.  *  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indezea 


Digitized  by 


Ljoogle 


264 


83  ATLANTIC  KEPORTBR 


(R.L 


tance  of  abont  three  feet,  while  In  the  act  of 
pouring  cold  water  upon  his  head  from  the 
pail,  which  he  held  aloft,  spilled  some  of 
the  water  upon  the  plalntllTs  son;  the  plain- 
tiff says  that  he  thereupon  remonstrated 
with  the  defendant,  who  became  angered,  in- 
sulted him,  and  finally  threw  the  pall,  strik- 
ing the  plaintiff  in  the  ear,  nearly  severing 
the  same.  The  plaintiff  does, not  claim  to 
have  seen  the  pail  thrown  by  the  defendant, 
but  did  see  it  coming  towards  liim,  and  the 
defendant's  hand  uplifted,  and  maintains 
that  the  conditions  warranted  him  in  con- 
cluding that  the  defendant  did  throw  it.  The 
defendant,  although  admitting  that  the  pail 
which  he  was  using  was  the  one  which  caus- 
ed the  injury,  maintains  that  he  was  not  re- 
sponsible, because,  owing  to  the  heat  due  to 
the  presence  of  steam  In  the  room,  he  was 
overcome,  so  that  at  the  moment  he  raised 
the  pail  of  cold  water,  intending  to  pour  it 
upon  his  head  for  the  purpose  of  relieving 
his  condition,  it  slipped  from  bis  hands, 
through  weakness,  and  that  he  was  unaware 
that  it  fell  upon  the  plaintiff,  until  after  the 
injury  had  occurred. 

[11  The  case  now  comes  before  this  court 
upon  exception  to  certain  parts  of  the  charge 
of  the  superior  court  wherein  the  jury  was 
charged  as  follows:  "If,  however,  he  raised 
this  .pail  above  his  head  and  unconsciously — 
I  wouldn't  say  unconsciously,  but  uninten- 
tionally— but  carelessly  allowed  it  to  drop 
out  of  his  hands  and  strike  the  plaintiff,  be 
would  be  liable  in  that  case,  but  he  would 
only  be  liable  for  such  damages  as  would 
fairly  compensate  the  plaintiff  for  the  dam- 
ages sustained.  •  •  •  But  If  the  injury 
occurred  simply  bjk  a  careless  act  on  the 
part  of  the  defendant,  and  he  dropped  the 
pail  and  struck  the  plaintiff  when  he  had  no 
intention  of  doing  so,  in  that  case  it  would 
not  be  proper  to  award  any  punitive  dam- 
ages, but  simply  such  damages  as  would  fair- 
ly compensate  the  plaintiff  for  the  injury 
done.  •  •  • "  We  are  constrained  to  hold 
that  these  instructions  were  erroneous.  The 
action  was  trespass  for  assault  and  battery. 
The  plaintiff  claimed  that  the  act  of  the  de- 
fendant was  willful  and  intentional  growing 
out  of  bad  temper  arising  from  an  alterca- 
tion; the  defendant  denied  this  and  claimed 
that  he  dropped  the  pail  unconsciously  be- 
cause he  was  faint  from  the  heat  of  the 
steam;  so  that  there  was  no  evidence  of 
negligence  on  the  part  of  the  defendant. 
This  portion  of  the  charge  was  therefore  gra- 
tuitous and  had  no  support  in  the  evidence. 

r2]  Furthermore,  the  declaration,  being  in 
trespass  for  assault  and  battery,  is  based 
upon  willful  and  intentional  acta,  and  not 
upon  negligence,  and  evidence  of  negligence 
upon  the  part  of  the  defendant  would  have 
been  inadmissible.  If  the  plaintiff  had  in- 
tended to  rely  upon  the  negligence  of  the 
defendant  aa  a  cause  of  action,  his  proper 
form  of  action  would  have  been  tresimss  on 


the  case  for  negligence.    Falloii  ▼.  O'Brien. 
12  R.  I.  518,  521,  34  Am.  Rep.  HS. 

In  Krall  v.  Lull,  49  Wis.  403,  5  M.  W.  874, 
which  was  a  civil  action  for  assault  and  bat- 
tery alleged  to  have  been  made  by  defendant 
by  the  discbarge  of  a  loaded  pistol  at  the 
plaintiff,  the  court  charged  that  if  defend- 
ant did  not  assault  the  plaintiff,  but  tbe 
pistol,  being  in  his  hand  for  a  lawful  pur- 
pose, was  discharged  by  careless  handling 
or  by  accident,  there  could  be  no  recovery  in 
this  action.    The  charge  was  Iield  correct. 

In  Razor  v.  Klnaey,  55  IlL  App.  606,  614, 
it  Is  said:  "Willfulness,  or  intention  on  tbe 
part  of  the  defendant  to  do  the  injury  to  the 
person  of  the  party  injured,  is  held  to  be  es- 
sential to  the  establishment  of  liability  of 
the  defendant  in  an  action  of  trespass  for 
an  assault  and  battery,  and  malice  or  wan- 
tonness besides,  to  an  allowance  for  vindic- 
tive damages.  There  may  be  trespass  to  the 
person  and  liability  for  the  actual  damage, 
without  intention  to  commit  it,  but  not  an 
assault  and  battery.  For  aught  that  this 
record  discloses,  the  Jury  may  have  believed 
the  testimony  of  the  defendant  and  Curtis 
Razor,  rather  than  that  of  the  plaintiff,  and 
found  that  all  of  the  injuries  to  plaintitF 
were  due  solely  to  the  collision  of  the  carta, 
and  that  this  was  unintentional  on  the  part 
of  defendant;  but,  under  the  inatructlona 
given,  that  having  put  in  motion  and  been 
in  charge  of  the  force  that  caused  it,  it  was 
his  misfortune  that  be  was  unable  to  con- 
trol it,  which  he  must  bear,  and  pay  tbe 
damage  resulting  to  plaintiff,  that  the  amount 
found  was  only  a  fair  compensation  for  bis 
injuries,  and  that,  had  they  been  Instructed 
that  there  could  be  no  rightful  recovery  in 
this  action  for  such  unintentional  injury, 
they  would  have  found  for  the  defendant." 

It  would  seem  that  the  jury  must  have 
been  governed  in  their  finding  by  this  im- 
proper instruction.  They  returned  a  ver- 
dict for  the  plaintiff  for  $193.  The  testi- 
mony undisputed  shows  expenses  for  sur- 
geon's and  doctor's  bills  of  about  $150,  and 
loss  of  business  due  to  enforced  absence 
therefrom  of  about  $150.  It  would  not  be 
likely  that  the  jury  would  award  less  than 
the  actual  damages  proved,  if  they  beUeved. 
the  plaintiff's  story  that  be  was  willfully 
assaulted,  and  they  might  have  awarded  pu- 
nitive damages  in  addition.  On  the  otber 
hand,  it  would  appear  that  tbey  must  have 
taken  the  unauthorized  view  permitted  by 
the  court,  in  these  instructions,  that  tbe  in- 
jury was  due  to  carelessness  or  negligence 
on  the  part  of  the  defendant,  and  awarded 
much  less  than  would  have  been  proper  If 
they  acted  upon  the  plalntlfTs  theory  of  tbe 
case,  and  much  more  than  would  have  been 
proper,  if  they  had  believed  the  defendant's 
story. 

Inasmuch  as  the  Jury  were  thus  improperly 
instructed,  we  are  unable  to  determine  wbat 
weight  tbey   gave   to  the  testimony   which 
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was  properly  before  tbem;  but  we  are  satis- 
fied that  their  verdict  is  not  properly  re- 
sponsive to  the  evidence  and  should  be  set 
aside. 

The  exceptions  to  the  charge  of  the  conrt 
as  above  set  forth  are  therefore  sustained, 
and  the  case  Is  remitted  to  the  superior 
court,  with  direction  to  grant  a  new  trial. 


OLDHAM  V.  OLDHAM. 

(Supreme   Court  of   Rhode  Island.     May  27, 
1912.) 

1.  Evidence    ({  8S3*)  —  Docwkntabt  Bvi- 

DESCE— AUTHKNTICATION— SlGNATDBK. 

In  an  action  iuTolving  tlie  ezecution  and 
effect  of  a  certain  docament  in  terms  assigning 
to  defendant  plaintifTa  claim  or  right  to  the 
proceeds  of  a  claim  against  a  railroad  and  pur- 
porting to  have  been  signed  by  plaintiff,  the 
document  was  admissible,  after  plaintiff's  re- 
fnsal  to  admit  big  signature,  as  evidence  tend- 
ing to  show  such  signature. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  H  1404-1428,  1430,  1431;  Dec. 
Dig.  i  355.»] 

Z  Appeal  and  Ebbob   (|  1015*)— Vkboict— 

DiSAPPBOVAL    BY    TBIAL    JUDOE  —  CONOLU- 
SIVEKESS. 

The  action  of  the  trial  Judge,  in  granting  a 
new  trial  on  the  ground  that  the  verdict  was 
against  the  evidence,  where  it  does  not  clearly 
appear  to  be  erroneous,  will  not  be  disturbed. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i|  3860-3876;  Dec.  Dig.  | 
1015.*J 

3.  Appeai,  and  Ebbob  ({  209*)— Necesbitt 
OF  OBJEcnoH— Request  fob  Irsibuction. 
An  exception  urging  an  objection  to  the 
grant  of  a  new  trial,  relating  solely  to  the 
weight  of  the  evidence,  and  not  made  the  sub- 
ject of  any  request  to  charge  or  in  any  way 
called  to  the  attention  of  the  court,  cannot 
be  considered  on  exceptions  to  the  court's  ac- 
tion in  granting  a  new  trial. 

[E^.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {|  1290-1300,  1302^,  1303 ; 
Dec.  LHg.  f  209.*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Goonties;  Cliarles  F. 
Steams,  Judge. 

Action  by  Jolm  A.  Oldham  against  E^gar 
C.  Oldham.  Judgment  for  plaintitF,  and  de- 
fendant's motion  for  new  trial  granted,  and 
plaintiff  exeats.  Exertions  overruled,  and 
case  remitted  to  the  Snperlor  Court  for  new 
trial  In  accordance  with  the  decision  of  the 
trial  Justice. 

Jobn  W.  Hogan  and  Philip  S.  Knauer, 
both  of  Providence,  for  plaintiff.  James  L. 
Jenks  and  Roscoe  M.  Dexter,  l>oth  of  Paw- 
tuclcet,  for  defendant 

PER  CURIAM.  After  verdict  fbr  the 
plaintiff,  the  Justice  of  the  superior  court 
granted  the  defendant's  motion  for  a  new 
trial  on  the  ground  that  the  verdict  is  against 
the  evidence  and  the  weight  thereof.  There- 
upon the  plaintiff  dnly  excepted  and  has 
bronght  his  bill  of  exceptions  duly  allowed 
before  this  conrt  setting  forth  the  several 


exceptions  to  the  rulings  of  tbe  Justice  of 
the  superior  court,  admitting  certain  testi- 
mony, and  striking  out  certain  testimony, 
and  to  the  decision  of  the  said  Justice  In 
granting  a  new  trial. 

[1]  The  plaintiff  now  urges  before  this 
court  only  one  exception  as  to  the  admis- 
sion of  evidence  (No.  2),  relating  to  the  ad- 
mission in  evidence  (see  Tr.  p.  43)  of  a  cer- 
tain document,  dated  August  2,  1905,  being 
an  assignment  by  the  plaintiff  to  the  defend- 
ant of  the  plalntifTs  claim  or  right  to  the 
proceeds  of  a  claim  against  the  New  York, 
New  Haven  &  Hartford  Railroad  Company 
for  damages  caused  by  the  death  of  his  son 
Joseph  A.  Oldham,  son  of  the  plaintiff  and 
brother  of  the  defendant  The  paper  pur- 
ported to  be  signed  by  the  plaintiff,  John  A. 
Oldham,  on  the  2d  day  of  August,  1905,  and 
to  be  acknowledged  by  him  before  a  notary 
public  on  the  same  day.  It  was  presented 
to  him  when  he  was  on  the  stand,  and  he 
refused  to  admit  his  signature  and  execu- 
tion thereof.  It  was  perfectly  proper  that 
the  paper  should  be  offered  and  admitted  in 
evidence,  not  only  to  show  bis  signature,  but 
for  what  It  purported  to  be  on  its  face,  and 
as  a  preliminary  to  other  testimony  from 
other  witnesses  as  to  Its  execution  and  de- 
livery. We  find  no  error  In  the  admission 
of  the  document  in  evidence,  and  the  excep- 
tion thereto  is  overruled. 

[2]  The  only  other  exceptions  urged  by 
the  plaintiff's  counsel  (Nob.  4,  5)  relate  to 
the  weight  of  the  evidence,  as  it  was  to  be 
considered  by  the  Justice  of  the  superior 
court,  on  the  motion  for  a  new  trial.  We 
hare  carefolly  examined  the  testimony  and 
the  briefs  and  arguments  of  counsel,  upon 
the  question  thus  raised,  as  to  whether  the 
Justice  who  tried  the  case  with  the  Jury  and 
heard  all  the  witnesses  committed  any  error 
in  granting  a  new  trial.  We  think  the  case 
falls  within  the'  rule  stated  In  Noland  v. 
Rhode  Island  Co.,  80  R.  I.  246,  74  Atl.  914. 
We  do  not  And  that  It  "clearly  appears  that 
such  conclusion  of  the  trial  Judge  is  errone- 
ous." The  testimony  in  the  case  at  bar 
was  of  such  a  character  that  we  cannot  say 
that  the  trial  Judge  erred  in  granting  a  new 
trial. 

[3]  As  to  the  plaintiff's  exception  5,  urg- 
ing the  plaintifTs  objection  to  the  granting 
of  a  new  trial  on  tbe  ground  that  the  de- 
fendant's claim  of  a  gift  from  the  plaintiff 
was,  upon  tbe  evidence.  Inequitable  and  void 
in  equity,  and  that  the  plaintiff  can  urge 
such  equitable  objection  although  not  spe- 
cifically pleaded,  we  do  not  find  that  this 
is  so  much  an  exception,  based  upon  any 
ground  of  objection  or  exception  taken  at 
the  trial  to  any  ruling  of  the  court,  or  to 
any  charge  to  the  Jury,  as  it  is  an  argument 
which  was  doubtless  addressed  to  the  Jury 
and  to  the  court  below  and  has  been  urged 
before  this  court;  but  it  relates  solely  to 
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the  weight  of  the  defendant's  testimony  as 
to  his  claim  of  a  gift,  In  view  of  the  re- 
lations by  way  of  consanguinity,  trust,  etc., 
between  the  parties.  As  this  question  was 
not  made  the  subject  of  any  request  to 
charge  the  Jury,  and  was  not  called  to  their 
attention  by  the  court,  we  cannot  further 
consider  it  here. 

Plaintiff's  exceptions  overruled,  and  case 
remitted  to  the  superior  court  for  a  new 
trial  In  accordance  with  the  decision  of  the 
justice  who  tried  the  case. 


ZIBGLER  V.  THAYER. 

(Supreme  Court  of  Rhode  Island.   May  27, 

1912.) 

1.  BanAbuptot  (I  67*)— "Irsolvihct"— Dk- 

TEBMI  NATION   Or  INBOLTKNOT— MABKSI  YAI.- 

TJK  or  Pbopebtt. 

Under  Banlcruptcy  Act  July  1, 1898,  c.  641, 
8  1.  BUbd.  16.  SO  Stat  644  (U.  S.  Comp.  St. 
1901,  p.  3419),  providing  that  a  person  shall  be 
deemed  "insolvent"  when  the  aggregate  of  his 
property,  exclusive  of  property  conveyed  with 
intent  to  defraud  bis  creditors,  shall  not  at  a 
fair  valuation  be  sufficient  to  pay  his  debts,  the 
question  whether  a  mortgage  and  assignment  of 
book  accounts  by  one  to  his  wife  were  invalid 
on  account  of  Insolvency  must  be  determined 
by  a  valuation  of  bis  property  at  its  fair.marlcet 
value,  rather  than  by  any  personal  value  to  the 
bankrupt  which  be  might  place  on  it. 

[lid.  Note. — For  other  cases,  see  Bankmptcy. 
Cent  Dig.  S§  67,  66,  69-71;   Dec.  Dig.  |  67.' 

For  other  definitions,  see  Words  and  Phras- 
es, voL  4,  pp.  8647-8666;  vol.  8,  p.  7689.] 

Z  BaNKBUFTOT   (I  184*)— AOBKUUNT  TO  Bs- 
CUBE— CONVEYAHOSB  AlTKB  INBOLVBNOT. 

As  under  Oen.  Laws  1909,  c.  258,  (  10, 
which  provides  that  a  mortgage  of  personalty 
shall  not  be  valid  as  to  the  assignee  in  insol- 
vency of  the  mortgagor  until  possession  of  the 
mortgaged  property  be  delivered  to  and  re- 
tained by  the  mortgagee,  or  the  mortgage  be 
duly  recorded,  a  mortgage  given  at  the  time  of 
a  loan  to  a  person  who  afterwards  became  bank- 
rupt would  not  be  valid  against  creditors  with- 
out a  compliance  with  the  statute,  and  a  mort- 
gage and  transfer  of  book  accounts  made  after 
inBolvency  to  secure  a  claim  for  money  advanc- 
ed theretofore  under  an  agreement  to  secure 
could  have  no  greater  effect  than  an  tmrecord- 
ed  mortgage,  and  could  be  avoided  at  the  in- 
stance of  the  trustee  in  bankruptcy. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  ||  276-277;   Dec.  Dig,  i  184.*] 

Appeal  from  Superior  Court,  Providence 
and  Bristol  Counties;  Willard  B.  Tanner, 
Judge. 

Petition  by  Edward  H.  Zlegler,  trustee  in 
bankruptcy,  against  Rachel  A.  Thayer.  From 
a  judgment  for  petitioner,  respondent  ap- 
peals. Affirmed  and  remanded  for  further 
proceedings. 

Mendell  W.  Crane,  of  Providence,  for  ap- 
pellant. Washineton  R.  Prescott,  of  Provi- 
dence, for  appellee. 


JOHNSON,  J.  This  cause  la  before  this 
court  on  appeal  from  a  decree  of  the  super- 
ior court  in  a  cause  In  equity  wherein  the 


complainant,  as  trustee  In  bankruptcy  of  the 
estate  of  Chester  A.  Thayer,  prayed  that  a 
certain  chattel  mortgage  and  a  deed  of  as- 
signment of  certain  book  accounts  from  the 
said  Chester  A.  Thayer  to  the  respondent, 
his  wife,  be  set  aside  and  the  respondent  or- 
dered to  deliver  to  the  complainant  all  books, 
papers,  and  ledger  cards  and  all  other  evi- 
dences of  existence  of  said  rights  and  cred- 
its and  choses  in  action  assigned  to  her  as 
aforesaid,  now  in  ber  hands  and  possession. 
The  answer  of  the  respondent  admits  that 
she  is  the  wife  of  said  Chester  A.  Thayer; 
that  on  the  18th  day  of  November,  1910,  the 
said  Chester  A.  Thayer  was  duly  adjudged 
a  bankrupt  by  tlie  District  Court  of  the  Unit- 
ed States  for  the  state  of  Rhode  Island  on 
an  Involuntary  petition  by  his  creditors,  dat- 
ed October  8,  1910,  and  duly  filed  in  said 
court;  ttut  the  complainant  was  duly  elect- 
ed trustee  of  the  said  bankrupt  estate  of  said 
Chester  A.  Thayer  by  his  creditors  on  the 
13th  day  of  January,  1911 ;  that  he  has  duly 
qualified  as  such  trustee  and  has  entered 
upon  the  execution  of  the  duties  of  said 
trust;  that  on  the  17th  day  of  September, 
1910,  said  Chester  A.  Thayer  conveyed  by 
chattel  mortgage  to  said  respondent  certain 
goods  and  chattels  described  in  said  mort- 
gage as  of  the  value  of  $1,000;  that  said 
conveyance  was  made  to  secure  the  payment 
of  the  sum  of  $900  and  was  duly  record- 
ed as  required  by  law;  that  on  said  17tl> 
day  of  September  the  said  Cheater  A.  Tliayer 
by  deed  of  assignment  assigned  to  said  re- 
spondent certain  rights  and  credits  and 
choses  in  action  due  to  him  from  various 
parties  fully  listed  and  described  in  said 
deed  of  assignment  of  the  face  value  of  fS,- 
000  to  further  secure  said  respondent  for 
moneys  wtiich  the  respondent  alleges  and 
claims  that  her  husband,  said  Chester  A. 
Thayer,  was  owing  to  her  at  the  date  of 
said  assignment  and  of  said  chattel  mort- 
gage. Said  respondent  admits  that  she  has 
In  her  possession  the  books,  papers,  and  ledg- 
er cards  containing  the  accounts  of  persons, 
firms  and  corporations  indebted  to  said  Ches- 
ter A.  Thayer  at  the  date  of  the  assignment 
of  said  accounts  to  the  respondent  Said  re- 
spondent denies  the  following  allegations  in 
the  bill  of  complaint:  "Sixth.  That  there 
was  no  consideration  for  said  mortgage  and 
deed  of  assignment  moving  and  passing  at 
the  time  of  the  delivery  of  said  papers  by 
the  said  Chester  A.  Thayer  to  the  respond- 
ent from  said  respondent  to  said  Chester  A. 
Thayer ;  and  the  only  consideration  for  said 
transaction  was  an  alleged  pre-existing  debt 
due  and  owing  to  the  respondent  by  said 
Chester  A.  Thayer.  Seventh.  That  by  said 
chattel  mortgage  and  deed  of  assignment 
said  Chester  A.  Thayer  conveyed  and  mort- 
gaged to  the  respondent  the  whole  of  his  es- 
tate of  which  he  was  then  seised  and  possess- 
ed, except  certain  household  ^ects  which 
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were  exempt  from  attacbment.  E!lgbtb.  That 
at  the  date  of  the  delivery  of  said  mortgage 
and  assignment  to  the  respondent  by  said 
Chester  A.  Thayer,  the  said  Chester  A. 
Thayer  was  involved  in  debt  to  a  large 
amount,  to  wit,  to  the  amount  of  several  thou- 
sand dollars,  besides  the  alleged  indebtedness 
to  the  respondent;  he  was  then  Insolvent  and 
unable  to  pay  bis  creditors;  and  said  convey- 
ances are  inequitable  and  a  fraud  upon  his 
other  creditors  and  were  made  to  defraud 
his  general  creditors,  and  to  prefer  his  said 
wife  as  an  alleged  creditor  over  his  other 
and  general  creditors."  And  said  Respond- 
ent, further  answering,  denies  the  allega- 
tions made  in  said  bill  that  said  Thayer  did 
convey,  as  alleged,  the  whole  of  bis  estate, 
and  denies  that  said  Thayer  was  insolvent 
at  the  time  of  the  alleged  transfer.  Said 
cause  was  heard  In  the  superior  court  April 
10,  1811,  upon  bill,  answer,  and  proof,  and 
on  April  12, 1911,  a  decree  was  entered  "that 
said  chattel  mortgage  dated  the  17th  day  of 
September,  A.  D.  1910,  and  said  deed  of  as- 
signment of  the  same  date,  given  by  said 
Chester  A.  Thayer  to  Bachel  A.  Thayer,  be^ 
and  the  same  hereby  are,  set  aside;  and 
that  the  respondent  be  and  she  is  her^y  or- 
dered to  deliver  to  the  petitioner  all  books, 
papers,  and  ledger  cards,  and  evidences  of 
said  chosea  in  action,  assigned  by  said  Ches- 
ter A.  Thayer  to  her  the  said  Rachel  A. 
Thayer  as  aforesaid;  and  that  the  respond- 
ent be  and  she  la  hereby  ordered  to  account 
to  the  petitioner  for  all  moneys  collected  by 
her  or  by  her  agent  or  attorney  on  account  of 
-any  of  said  rights  and  credits."  From  this 
decree  the  respondent  appealed,  assigning 
as  reasons  therefor:  "First,  because  said 
decree  Is  wrong  and  erroneous  In  law  and 
ougbt  to  be  reversed  and  rendered  in  favor 
of  the  respondent.  Second,  because  said  de- 
cree is  wrong  in  fact.  Third,  because  said 
•decree  is  against  the  law.  Fourth,  because 
said  decree  Is  against  the  evidence  and  the 
weight  thereof.  Fifth,  because  said  superior 
court  erred  in  not  admitting  certain  evidence 
going  to  show  the  solvency  of  Chester  A. 
Thayer.  Sixth,  because  said  superior  court 
-erred  in  not  finding  that  there  was  present 
and  adequate  consideration  for  the  transfer 
of  property  and  assignment  of  accounts  to 
said  Rachel  A.  Thayer." 

Upon  the  evidence  allowed  by  the  Justice 
of  the  superior  court,  Chester  A.  Thayer  was 
clearly  Insolvent  upon  S^tember  17,  1910, 
-the  date  of  the  mortgage  and  assignment  to 
l^  wife.  Respondent's  counsel  admits  this, 
but  claims  that  the  Justice  erred  in  ruling 
out  evidence,  which  he  says  would  have 
proved  Thayer  to  have  been  solvent  upon 
said  date. 

[1]  After  testifying  that  on  the  date  of  the 
mortgage  and  assignment  he  owed  less  money 
than  his  schedules  show  as  liabilities,  Mr. 
Thayer  was  asked  certain  questions  by  counsel 
for  reqjwndent.    On  page  36  the  record  reads: 


"Q.  8.  Was  the  value  of  your  tangible  property 
on  the  date  of  the  transfer  to  your  wife,  the 
value  to  you —  The  Court:  The  value  to  him. 
Q.  4.  Was  the  value  of  his  tangible  property, 
was  I  the  value  to  him  not  to  others,  was  the 
value  to  him  larger  or  smaller  than  your 
schedule  value  of  the  same  property?  The 
Court:  {Why  do  you  put  the  question  in  that 
way?  Mr.  Crane:  The  purpose  is  this:  The 
value  of  property  to  Mr.  Thayer  might  be 
much  more  than  it  would  be  to  me,  or  at  the 
auction  value,  or  to  others.  In  arriving  i  at  a 
fair  value  of  his  property,  the  decisions  are 
that  I  he  can  put  such  value  as  is  fair  under 
the  circumstances,  not  having  in  view  an 
auction  sale  or  a  forced  sale.  The  Court: 
That  I  might  be  the  rule  as  to  market  price 
rather  than  the  value  to  him.  He  might 
have  some  very  exaggerated  opinion.  It 
might  be  p  a  very  peculiar  value  to  him.  Ton 
cannot  fix  values  that  way."  Questions  fol- 
lowed asking  the  value  to  Mm  to  use  In  his 
business  of  his  automobile,  of  the  plans  and 
specifications  spoken  of  in  the  mortgage,  of 
the  accounts  receivable,  of  his  household 
furniture,  and  of  his  wearing  apparel.  Ques- 
tion 14  was. as  follows:  "Did  some  of  your 
property  have  a  working  value  to  you  which 
would  give  you  an  Income. from  the  use  of 
it,  a  larger  Income,  larger  than  the  average 
man,  or  the  average  purchaser  of  such  prop- 
erty would  get  from  the  use  of  the  same 
property  after  the  same  manner?"  All  the 
above  questions  were  ruled  out  Their  ex- 
clusion was  proper.  The  value  of  the  prop- 
erty to  Thayer  was  not  the  proper  test  of 
fair  valuation,  :  "Insolvency"  la  defined  in 
section  1,  Bubd.  IS,  of  the  Bankruptcy  Act 
as  follows:  "A  person  shall  be  deemed  in- 
solvent within  the  provisions  of  this  act 
whenever  the  aggregate  of  his  property,  ex- 
clusive of  any  property  which  be  may  have 
conveyed,  transferred,  concealed,  or  removed, 
or  permitted  to  be  concealed  or  removed, 
with  intent  to  defraud,  binder  er  delay  bis 
creditors,  shall  not,  at  a  fair  valuation,  be 
sufficient  in  amount  to  pay  his  debts."  In- 
solvency, under  the  definition  contained  in 
this  section,  turns  on  what  is  a  fair  valua- 
tion of  the  property.  In  re  Gilbert  (D.  C.) 
112  Fed.  951.  "Fair  valuation"  has  been 
held  to  be  the  present  market  value,  and  not 
the  amoimt  which  might  be  realized  from  a 
forced  sale  of  the  property.  Duncan  T. 
Landis,  106  Fed  839,  46  C.  G.  A.  666.  It 
has  been  held  that  the  valuation,  for  the  test 
of  solvency  or  Insolvency  upon  an  issue  as 
to  whether  a  chattel  mortgage  was  preferen- 
tial, must  relate  to  the  conditions,-  as  a  go- 
ing concern,  when  the  alleged  preference  was 
given,  and  not  to  the  mere  dead  matter  of 
the  plant  after  bankruptcy  has  intervened. 
Butler  Paper  Co.  v.  Goembel,  143  Fed.  295, 
74  C.  C.  A.  433.  In  the  case  of  In  re  Hines 
(D.  C.)  144  Fed.  142,  the  court,  in  consider- 
ing what  constitutes  a  fair  valuation,  said: 
"As  it  respects  property  considered  in  a  corn- 
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merclal  sense,  I  can  concelre  of  no  better  or 
surer  standard  by  which  to  arrive  at  a  fair 
valuation  than  the  market  valuation;  that 
is,  what  the  property  will  probably  bring,  or 
is  worth,  In  the  general  market  to-day,  where 
everybody  buys.  It  could  not  be  what  it  is 
worth  to  one  person  or  to  another  under  spe- 
cial circumstances,  or  having  special  use  for 
a  particular  article,  but  what  It  is  worth  as 
a  marketable  commodity  at  a  given  time 
with  no  special  conditions  prevailing  other 
than  affect  the  market  generally  in  the  local- 
ity where  the  commodity  is  for  sale." 

[2]  The  mortgage  and  transfer  were  given 
to  secure  the  claim  of  Rachel  A.  Thayer  for 
money  advanced  to  Chester  A.  Thayer  at 
various  times  from  May  to  August,  1910, 
amounting  in  all  to  $1,400. 

Rachel  A.  Thayer  testified:  "Q.  6.  What 
was  the  entire,  the  agreement  between  you 
and  him  as  to  these  loans  and  security?  A. 
It  was  agreed  that  I  should  give  him  money 
from  time  to  time  up  to  a  certain  amount, 
and  that  be  would  give  me  security  for  the 
same."  She  testified  that  be  did  not  give 
her  any  notes  for  any  of  these  loans,  and 
tliat  she  kept  account  of  them  on  a  piece  of 
paper;  that  each  time  she  gave  him  any 
she  would  add  that  to  the  other. 

It  is  not  claimed  that  any  consideration 
passed  on  the  date  of  the  execution  of  the 
mortgage  and  transfer.  Chester  A.  Thayer 
testified:  "Q.  62.  Your  wife  loaned  you  cer- 
tain money?  A.  Yes,  sir.  Q.  63.  According 
to  the  testimony  here  of  the  preceding  wit- 
ness? A.  Yes,  sir.  Q.  64.  Was  there  or  was 
there  not  an  agreement  with  her,  with  re- 
gard to  giving  security?  A.  There  was. 
•  *  •  Q.  66.  What  was  that  agreemrat? 
A.  That  I  was  to  give  her  security  for  money 
that  she  loaned  me.  Q.  67.  Give  the  details 
of  your  entire  agreement  with  her?  A.  She 
advanced  me  money  at  different  times,  and 
I  was  to  give  her  security  for  the  amount 
of  money  that  she  had  advanced  me.  Q.  68. 
Were  there  any  notes  given,  up  to  the  time 
of  the  giving  of  the  security?  A.  No,  sir.  Q. 
69.  Was  your  agreement  as  to  giving  securi- 
ty carried  out  on  the  17th  of  September? 
A.  It  was." 

We  cannot  believe  that,  while  transfers  of 
the  bankrupt's  property  made  within  the 
period  of  four  months  before  the  bankruptcy 
may  be  avoided,  such  transfers  can  be  ren- 
dered valid  by  reason  of  a  parol  agreement 
made  prior  to  the  commencement  of  said 
period.  As  the  court  said  in  Re  Dismal 
Swamp  Contracting  Co.  (D.  C.)  135  Fed.  416, 
417:  "Once  let  it  be  understood  that  con- 
veyances made  within  four  months  of  bank- 
ruptcy can  be  successfully  attacked,  while 
those  made  in  pursuance  of  a  pre-existing 
bona  fide  agreement  will  be  upheld,  and  the 
entire  policy  of  the  bankrupt  law,  in  so  far 
as  it  undertakes  to  specify  the  time  within 
which  preferences  can  and  cannot  be  assail- 
ed, will  be  frustrated  and  destroyed.  The 
door  for  fraud  would  be  left  wide  open,  and 


creditors  would  never  know  when  they  were 
safe  in  dealing  with  the  estates  of  their 
debtors.  A  condition,  alike  destructive  of 
the  interests  of  creditors  and  bankrupts, 
would  be  brought  about,  and  a  harvest  for 
dishonest  debtors  afforded.  The  debtors 
knowing  the  circumstances  under  which  they 
make  the  preferences,  their  general  creditors 
to  be  affected  thereby  would  be  entirely  at 
their  mercy." 

In  the  case  of  In  re  Ronk  (D.  C.)  Ill  Fed. 
154,  the  court,  at  page  156,  said:  "It  cannot 
be  successfully  maintained  that  the  verbal 
agreement  created  a  valid  lien  as  against  the 
claims  of  the  creditors;  and,  if  it  did  not 
create  a  valid  lien,  then,  by  the  terms  of  the 
bankruptcy  act,  it  cannot  be  enforced  as  a 
lien  entitled  to  priority  over  other  claims. 
It  created  no  lien — ^nothing  but  a  secret 
equity,  possibly  good  as  between  mother  and 
son,  but  certainly  not  valid  and  enforceable 
to  the  prejudice  of  the  claims  of  creditors. 
The  bankruptcy  act  embraces  payments  for 
the  purpose  of  giving  preferences,  as  well  as 
the  giving  of  securities  for  such  purpose;  and 
it  would  hardly  be  contended  that  a  prefer- 
ence by  way  of  payment,  otherwise  Invalid, 
would  be  valid  because  the  debtor  had  agreed 
at  the  time  it  was  contracted  to  pay  the 
debt,  without  defalcation,  on  a  specified  day. 
The  doctrine  contended  for  by  the  mortgagee 
would  necessarily  invite  and  inevitably  lead 
to  the  defeat  of  the  bankruptcy  act.  It 
would  be  easy  in  every  case,  where  it  was 
desired  to  thwart  the  operation  of  the  law 
and  to  give  a  preference  to  a  relative  or  a 
friend,  to  make  an  agreement  at  the  time 
the  money  was  loaned  or  the  credit  given 
for  a  mortgage  to  be  executed  in  the  future. 
If  the  law  can  be  thus  evaded,  it  would  be 
an  open  Invitation  to  every  person  loaning 
money  or  giving  credit  to  the  bankrupt  to 
enter  into  such  a  verbal  agreement  with  him. 
Such  agreements,  if  held  valid,  would  create 
secret  liens  upon  the  bankrupt's  property, 
and  would  enable  him  in  every  case  to  etFect 
the  very  objects  which  it  was  the  purpose  of 
the  bankruptcy  act  to  prevent  Such  agree- 
ments would  undoubtedly  be  made  in  every 
case  where  the  debtor  wished  to  secure  rela- 
tives and  frioids  to  the  detriment  of  his  oth- 
er creditors." 

The  assignment  as  well  as  the  mortgage 
is  claimed  to  have  been  made  as  security  for 
the  prior  loans.  Gen.  Laws  R.  I.  1909,  c. 
268,  I  10,  provides:  "No  mortgage  of  person- 
al property  hereafter  made  shall  be  valid  as 
to  the  assignee  in  insolvency  of  the  mort- 
gagor, or  any  other  person  except  the  par- 
ties thereto  and  their  executors  and  adminis- 
trators, until  possession  of  the  mortgaged 
property  be  delivered  to  and  retained  by  the 
mortgagee,  or  the  said  mortgage  be  recorded 
in  the  records  of  mortgages  of  personal  prop- 
erty in  the  town  or  city  where  the  mortgagor 
shall  reside,  if  in  this  state;  and  if  not  in 
this  state,  then  in  the  town  where  the  prop- 
erty is  at  the  time  of  making  said  mortgage; 
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which  said  recording  or  taking  and  retention 
of  possession  as  aforesaid  shall  be  made  or 
taken  wltbln  five  days  from  tbe  date  of  the 
signing  thereof.  •  •  • "  A  mortgage  giv- 
en at  the  time  of  the  loan  would  not  have 
arailed  against  other  creditors  of  Chester  A. 
Thayer  nnlees  recorded  in  accordance  with 
said  statute.  A  parol  agreement  to  give 
security  could  certainly  have  had  no  greater 
effect  than  a  mortgage  actually  given,  but 
not  recorded  as  required  by  the  statute.  In 
Re  Ronk,  supra,  the  court  cited  a  statute  of 
Indiana,  the  case  haying  arisen  In  said  state, 
as  follows:  "No  assignment  of  goods  by  way 
of  mortgage  shall  be  valid  against  any  other 
person  than  tbe  parties  thereto  where  such 
goods  are  not  delivered  to  tbe  mortgagee  or 
assignee  and  retained  by  him,  unless  such 
assignment  or  mortgage  shall  be  acknowledg- 
ed as  provided  in  case  of  deeds  of  convey- 
ance  and  recorded  in  the  recorder's  office  of 
tbe  county  where  tbe  mortgagor  resides,  wlth- 
hi  ten  days  after  the  execution  thereof." 
And  said:  "If  the  mortgage  had  been  exe- 
cuted on  November  14,  1900,  and  had  not 
been  recorded  until  March  29,  1901,  mani- 
festly it  would  have  been  Invalid  as  against 
creditors.  It  is  difficult  to  perceive  how, 
in  view  of  this  statute,  a  secret  claim  or 
equity  can  be  held  to  have  been  created  by 
tbe  verbal  agreement,  when  a  mortgage  or 
a'sslgnment  actually  executed  by  the  parties 
at  the  time,  if  unrecorded,  would  have  been 
Im-alid  as  against  creditors.  It  is  apparent 
that  It  was  the  purpose  of  the  Legislature 
to  allow  no  valid  claim,  lien,  or  secret  equity 
to  be  created  on  goods  unless  public  dis- 
closure was  made  either  by  delivery  of  the 
goods  to  the  assignee  or  mortgagee  and  tbe 
retention  thereof  by  him,  or  by  recording 
the  assignment  or  mortgage  within  10  days. 
To  bold  otherwise  would  be  to  defeat  the 
b«ieflcial  effect  of  the  recording  statute." 
Section  67,  cl.  "a"  of  the  bankruptcy  act 
provides:  "Claims  which  for  want  of  rec- 
ord or  for  other  reasons  would  not  have 
been  valid  liens  &%  against  tbe  claims  of  the 
creditors  of  the  bankrupt,  shall  not  be  liens 
against  his  estate." 

Tbe  superior  court  did  not  err  in  not  find- 
ing that  there  was  present  and  adequate  con- 
sideration for  the  transfer  of  property  and 
aiisigiiment  of  accounts  to  said  Rachel  A. 
Thayer, 

The  appeal  is  dismissed.  The  decree  be- 
low is  affirmed,  and  the  cause  is  remanded 
to  tbe  superior  court  for  ^further  proceedings. 


SNOW  V.  SMITH  et  aL 

(Supreme  Court  of  Yermont.    Bennington. 

May  20,  1912.) 

1.  FiXTURKB   (i   15*)— Lessor   and   Lessee— 
Trade  Fistdbes. 

Where  a  mining  leasee  erected  buildings 
and  placed  machinery  therein  for  the  purpose 
of  carrying  on  the  mining  operationg,  and  the 


buildings  and  machinery  were  fit  for  no  other 
purpose,  and  their  removal  would  not  injure 
the  freehold,  they  were  trade  fixtures  and 
might  be  removed. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent.  Dig.  ||  23-29;  Dec  Dig.  i  16.*] 

2.  FixTCBEs   (i  15*)—  Removal  —  Right  to 

COHPLAIN. 

Where  a  mining  lease  made  no  provision 
that  at  its  expiration  the  shaft  should  be  cov- 
ered, the  lessor  cannot  complain  of  the  removal 
of  buildings  which  would  leave  the  shaft  un- 
covered, the  buildings  being  trade  fixtures. 

[Ed.  Note.— For  other  cases,  see  Fixtures. 
Cent.  Dig.  it  23-29;   Dec.  Dig.  (  15.*] 

8.  Fixtures  (J  15*)— Removal  —  Right  to 

Object. 

As  no  landlord's  lien  exists,  a  lessor  can- 
not prevent  the  removal  of  trade  fixtures  on 
the  ground  that  he  will  otherwise  be  unable 
to  collect  the  rent. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent.  Dig.  If  23-29;  Dec.  Dig.  i  15.*] 

4.  Fixtures  (|  15*)  —  Removal— Right  to 
Object. 

A  mining  lease  for  a  long  term  of  years 
made  no  provision  that  the  buildings  and  ma- 
chinery erected  by  the  lessee  should  be  subject 
to  a  lien  in  favor  of  the  landlord.  Long  before 
the  expiration  of  the  term  the  lessee  abandon- 
ed mining  and  attempted  to  remove  the  build- 
ings which  were  trade  fixtures.  There  wag  no 
showing  of  any  fraud  by  the  lessee.  Held,  that 
the  lessor  could  not  prevent  the  removal  on  the 

? round  that  he  had  an  equitable  lien  thereon 
or  future  rent,  for  equitable  liens  have  their 
foundations  in  contracts  or  in  protection 
against  fraud. 

[Ed.  Note.— For  other  cases,  see  Fixtures. 
Cent.  IMg.  !{  23-29;   Dec  Uig.  |  16.*1 

Appeal  In  Chancery,  Bennington  County; 
Wm.  M.  Taylor,  Chancellor. 

Bill  by  William  H.  Snow  against  Webster 
T.  Smith  and  others.  From  a  decree  dis- 
missing the  bill,  the  orator  appeals.  Af- 
firmed. 

Argued  before  MUNSON,  WATSON,  HA- 
SELTON,  and  POWERS,  JJ. 

Charles  A.  Maurer  and  James  K.  Batch- 
elder,  for  appellant.  Bennett  &  Graves  and 
D.  A.  Guiltlnan,  for  appellees. 

POWERS,  J.  In  the  fall  of  1904,  the  ora- 
tor leased  to  Harry  T.  Cusbman  for  a  term 
of  50  years  a  part  of  the  pasture  on  his 
farm  in  Bennington.  The  lease  was  in  writ- 
ing, and,  among  other  things,  provided  that 
tbe  lessee  might  take  and  remove  all  ores 
and  minerals  lying  in  or  upon  the  premises, 
that  be  might  erect  such  buildings  as  might 
be  necessary  for  the  proper  conduct  of  the 
business,  that  be  should  pay  a  certain  rent 
as  therein  specified,  and,  after  the  first  year, 
a  certain  sum  per  ton  for  all  ore  taken  In 
excess  of  150  tons,  that  he  should  deliver 
up  the  posses.sion  at  the  expiration  of  the 
term  "without  let  or  hindrance,"  and  that, 
in  case  he  should  for  a  period  of  30  days 
fail  to  perform  any  of  his  agreements  as 
contained  in  the  lease,  the  orator  might 
forthwith  "re-enter  upon  and  repossess  the 
premises."  Cu.shraan  took  possession  under 
the  lease  and  erected  the  buildings  and  in- 
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stalled  the  machinery,  the  removal  of  which 
the  orator  seeks  by  these  proceedings  to 
restrain.  A  shaft  was  sunk  some  37  feet 
and  from  this,  at  various  depths,  drifts  were 
extended  in  different  directions.  One  of 
the  buildings  stands  over  this  shaft,  and  it 
is  in  this  building  that  the  machinery  is  in- 
stalled. The  buildings  are  cheap,  wooden 
structures,  and  they  and  the  machinery  were 
designed  solely  for  mining  purposes  and 
were  of  little  value  for  other  purposes.  All 
the  machinery  except  a  dryer  can  be  re- 
moved without  injury  to  Itself  or  the  build- 
ing, and  the  buildings  can  be  removed  with- 
out material  Injury  either  to  themselves  or 
to  the  land. 

[1]  The  defendants  have  succeeded  to 
Cusbman's  rights  under  the  lease.  The  ora- 
tor says,  and  his  statement  is  not  disputed, 
though  the  master's  report  does  not  show 
it,  that  one  Installment  of  rent  was  due 
when  this  suit  was  begun,  but  it  was  not 
30  days  overdue  when  it  was  paid  by  the 
solicitor  for  the  defendants,  and  no  re-entry 
was  attempted.  When  this  suit  was  brought 
and  the  temporary  Injunction  issued,  the 
defendants  were  engaged  in  the  removal  of 
the  buildings  and  machinery,  and  they  ad- 
mit that  they  do  not  intend  to  continue 
mining  operations  on  the  premises.  Since 
these  buildings  and  the  machinery  therein 
were  placed  upon  the  rented  premises  to 
advance  the  business  for  which  the  premises 
were  leased,  they  must  be  held  to  be  trade 
fixtures,  and  so  removable  by  the  tenant 
within  the  term.  Updegraff  v.  Lesem,  15 
Colo.  App.  297,  62  Pac.  342;  Conrad  v.  Sagi- 
naw Mining  Co.,  54  Mich.  249,  20  N.  W.  39, 
62  Am.  Rep.  817. 

It  was  said  in  Wagner  v.  C.  &  T.  R.  Co., 
22  Ohio  St  563,  10  Am.  Rep.  770,  that  the 
general  principle  Involved  In  a  determina- 
tion of  such  questions  is  the  distinction  be- 
tween the  business  which  is  carried  on  In  or 
upon  the  premises  and  the  premises  them- 
selves. That  the  former  Is  personal  In  its 
nature,  and  articles  that  are  merely  acces- 
sory to  the  business  and  have  been  put  on 
the  premises  for  this  purpose  retain  the 
personal  character  of  the  principal,  to  which 
they  are  subservient.  But  articles  which 
have  been  annexed  to  the  premises  as  ac- 
cessory to  the  land,  without  regard  to  the 
business  there  carried  on,  become  subservi- 
ent to  the  realty  and  acquire  its  character. 
A  leading  case  upon  this  subject  Is  Van 
Ness  V.  Pacard.  2  Pet.  137,  7  L.  Ed.  374. 
It  is  held  therein  that  the  question  of  the 
removability  of  fixtures  erected  by  a  tenant 
depends  solely  upon  whether  they  were  de- 
signed for  the  purposes  of  trade  or  not. 
This  being  so,  the  size,  quality,  and  char- 
acter of  a  building  and  the  manner  in  which 
It  Is  attached  to  the  realty  are  of  little  or 
no  consequence  except  as  evidence  bearing 
upon  the  purpose  of  its  erection.  That  this 
property,  both  buildings  and  machinery,  are 


trade  fixtures  Is,  In  effect,  conceded  by  the 
orator.  He  denies,  however,  that  they  can 
be  removed  by  the  tenant,  and  bases  his  de- 
nial on  two  grounds:  First,  because  he 
would  suffer  great  and  disproportionate 
damage  from  the  removal  of  the  building 
over  the  shaft,  since  his  cattle  would  be  ex- 
posed to  the  dangers  incident  to  the  hole 
thereby  left  unguarded.  Second,  because  he 
would  be  left  without  any  security  for  the 
rent  as  It  accrues  In  the  futnre,  and  that 
he  therefore  ought  to  be  decreed  to  have 
an  equitable  Hen  on  the  property. 

[2]  The  orator's  first  claim  takes  no  note 
of  the  finding  of  the  master  that  the  build- 
ings can  be  removed  without  material  in- 
Jury  to  the  real  estate.  And  we  cannot  say 
that  this  is  not  so,  for  the  op&x  shaft  and 
Its  dangers  are  only  the  indirect  result  of 
the  removal  of  the  building.  The  removal 
Itself  cannot  Injure  the  land.  The  condition 
thereby  exposed  can  be  easily  guarded 
against  as  shown  by  the  report  These 
came  from  a  legitimate  use  of  the  demised 
premises,  both  as  to  the  sinking  of  the  shaft 
and  the  removal  of  its  covering  erected  by 
the  orator's  express  permission,  and.  If  the 
orator  had  wished  to  avoid  this  resnlt,  he 
should  have  stipulated  against  it  in  the 
lease. 

[3]  The  orator's  other  claim  Is  equally 
unsustainable.  It  may  or  may  not  be  true 
that  he  will  be  unable  to  collect  his  rent  Id 
the  future.  The  report  does  not  show.  It 
is  not  quite  fair  to  say,  as  the  orator  does, 
that  the  defendants  have  abandoned  the 
premises.  They  have  stopped  mining  there- 
on, and  that  permanently,  but  there  is  no 
finding  that  they  intend  to  abandon  their 
rights.  At  any  rate,  we  can  establish  no 
lien  here,  for  neither  the  law  nor  the  con- 
tract provides  for  one.  We  have  no  land- 
lord's lien  In  this  state. 

[4]  Equitable  liens  are  recognized,  but 
these,  says  Mr.  Pomeroy,  have  their  founda- 
tion "in  contracts,  express  or  implied,  which 
deal  with,  or  In  some  mahner  relate  to,  spe- 
cific property,  such  as  a  tract  of  land,  par- 
ticular chattels  or  securities,  a  certain  fund, 
or  the  like."  3  Pom.  Eq.  (  1235.  Here  the 
buildings  and  machinery  were  not  the  sub- 
ject-matter of  any  contract,  express  or  inj^ 
plied.  Again  in  Green  v.  McDonald,  75  Vt. 
93,  63  Atl.  332,  It  was  said  that  to  raise  an 
equitable  lien  the  aid  of  a  court  of  equity 
must  be  requisite  to  the  owner  of  the  prop- 
erty on  which  an  equitable  lien  is  sought,  so 
that  be  may  be  compelled  to  do  equity,  or 
there  must  be  som<3  element  of  fraud  In 
the  matter  as  a  ground  of  equitable  relief. 
Here  the  owner  Is  not  seeking  the  aid  of 
the  court  of  equity,  nor  can  It  be  charged 
that  he  has  been  guilty  of  anything  re- 
sembling fraud  toward  the  orator. 

AfiSrmed  and  remanded.    All  concur. 

BOWELU  0.  J.,  did  not  sit 
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DESOSIA  ▼.  rERLAND. 

(Snpreme  Court  of  Vermont    Franklin.    Hay 
14,  1912.) 

L  PLBADIRO     (§    34*)— IrlASTEB    AND    SEBVANT 

(J  39*) — CoNBTBUcnoN  OF  Declaration— 

el(fi.otl[ent     conteact  —  action     fob 

Breach. 

All  parts  of  a  pleading  will,  if  the  lan- 
gpage  permits,  be  so  construed  as  to  be  con- 
sistent with  each  other;  and  the  count  of  a 
declaration  which  stated  that  plaintiff  was  hir- 
ed by  defendant  as  a  clerk  and  salesman  and 
wrongfully  discharged,  as  the  result  of  which 
he  SQstained  certain  losses,  and  then  stated 
that  the  total  of  the  enumerated  losses  was 
doe  the  plaintiff  "on  account  of  the  said  con- 
tract," made  a  claim  for  damages  sustained  by 
a  breach  of  the  contract,  and  not  for  pay  for 
constmctiTe  services. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  M  6%,  66-74;  Dec  Dlf.  I  84;* 
Master  and  Servant,  Cent  Dig.  |{  12,  45,  46; 
Dec  1Mb.  i  88.*] 

2.  Blection   of  Remedies  (|  11*)— Mistake 

AS    TO    RKUEDT. 

A  judgment  against  a  discharged  employe, 
in  his  action  w&erein  he  mistook  bis  remedy, 
and  sought  to  recover  for  constractiTe  services 
after  his  discharge,  was  not  a  bar  to  a  subse- 
quent action  for  damages  for  breach  of  the  em- 
ployment contract;  the  pursuit  of  a  remedy 
wliich  does  not  exist  being  no  bar  in  an  action 
for  pay  for  constructive  services. 

[Ed.  Note. — For  other  cases,  see  Election  of 
Remedies,  Cent  Dig.  {  14 ;   Dec.  Dig.  g  11.*] 

3.  JuDOHBNT   (i  960*)  —  Rn  Judicata  — 
P1.KADINO8. 

A  defendant  cannot,  in  aid  of  his  plea  of 
res  judicata,  invoke  former  proceedings  which 
he  has  not  Mt  ont. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  H  1S04,  1806,  1807;  Dec  Dig.  | 
950.*1 

4.  JcDOMXm    (i  662*)— Res  Judicata. 

A  judgment,  not  purporting  to  be  upon 
the  merits,  and  merely  stating  teat  the  plain- 
tiff take  notiiing  in  respect  to  the  debt  men- 
tioned in  his  declaration,  where  the  declara- 
tion is  for  wages  for  constructive  services  sub- 
■equent  to  the  plaintiff's  discharge,  is  not  a  bar 
to  a  snbaeqnent  action  by  him  for  breach  of 
his  employment  contract 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  i  1009,'  Dec.  Dig.  |  562.*] 

5.  JUDOHENT     (i    666*)— DXVUBBEB— CONOLU- 
SrVKlfESS. 

Where  each  of  defendant's  pleas  was  di- 
rected to  the  whole  declaration,  the  overruling 
of  general  and  special  demurrers  to  the  pleas 
necessarily  disposed  of  the  question  of  the 
sufficiency  of  the  dedaration  as  against  a  gen- 
eral demurrer. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  mg.  I  U67;  Dec  Dig.  |  656.*] 

Exceptions  from  Franklin  County  Court; 
E.  Lu  Waterman,  Judge 

Action  by  Thomas  A.  Deroala  against  Pe- 
ter Ferland.  From  a  Judgment  sustaining  de- 
murrers to  the  defendant's  plea£,  the  defend- 
ant excepts.    Affirmed  and  remanded. 

Argned  before  ROWEIIi,  C.  J.,  and  MUN- 
80N,  WATbON,  HA8ELT0N,  and  POW- 
ERS, JJ. 

C.  O.  Austin  *  Sons,  for  plaintiff.  D.  W. 
Steele  and  F.  S.  Tnpper,  for  defendant 


HASELTON,  3.  This  fa  aa  action  of  spe- 
cial assumpsit  In  two  counts.  The  defendant 
filed  five  pleas.  The  first  three  were  respec- 
tively, the  general  Issue,  payment,  and  ac- 
cord and  satisfaction.  No  question  with  ref- 
erence to  these  is  brought  to  this  court.  The 
fourth  plea  sets  out  that  the  plaintiff  cannot 
maintain  this  action,  because  he  has  elected 
a  different  remedy ;  and  the  fifth  plea  relies 
upon  an  estoppel  by  the  Judgment  of  this 
court.  To  each  of  the  fourth  and  fifth  pleas, 
the  plaintiff  demurred  generally  and  specially. 
The  demurrers  were  sustained,  and  the  pleas 
adjudged  insufficient  The  defendant  except- 
ed, and  the  case  was  passed  to  this  court 
before  further  proceedings. 

[1]  Before  considering  the  pleas,  the  dec- 
laration win  be  examined.  The  first  count 
sets  up  that  the  plaintiff  was  hired  by  the 
defendant  to  work  as  clerk  and  salesman  In 
the  defendant's  store;  that  he  was  wrong- 
fully discharged  by  the  defendant ;  and  that 
by  reason  of  "the  wrongful  act  of  the  de- 
fendant in  so  discharging  him"  he  lost  the 
value  of  his  services  and  sustained  various 
other  losses.  Following  these  allegations  the 
plaintiff  says  that  the  total  of  the  losses 
enumerated  Is  due  him  "on  account  of  the 
said  contract."  The  defendant  claims  that 
in  consequence  of  this  latter  phrase  the 
plaintiff  is  seeking  to  recover  for  construc- 
tive services,  and  not  damages  for  breach  of 
contract  But  the  allegations  are  to  be  con- 
strued together,  and  so  construed  they  base 
the  right  of  recovery,  not  upon  constructive 
service,  which  Is  not  recognized  in  this  state, 
as  was  held  when  these  parties  were  former- 
ly here,  but  upon  damages  claimed  to  have 
resulted  from  the  wrongful  discharge  of  the 
plaintiff  by  the  defendant 

A  pleader.  If  his  language  will  permit,  is 
supposed  to  have  intended  that  the  parts  of 
a  plea  be  consistent  with  each  other,  and 
they  are  to  be  construed  with  reference  to 
each  other;  and  the  meaning  of  a  phrase 
often  depends  upon  the  context.  Royce  v. 
Maloney,  58  Vt  437,  445,  6  AU.  395 ;  Stevens 
r.  Gibson,  69  Vt  142,  145,  37  AU.  244. 

Applying  this  reasonable  and  approved 
rule,  we  think  the  first  icount  In  the  declara- 
tion goes  only  for  damages  claimed  to  have 
been  sustained  by  breach  of  the  contract  on 
the  part  of  the  defendant 

The  second  count  is,  as  the  defendant  con- 
cedes, for  the  recovery  of  damages  for  the 
claimed  breach  of  contract,  and  so  the  same 
cause  of  action  is  set  out  in  both  counts. 
Derosia  v.  Ferland,  83  Vt  372,  76  AtL  163, 
28  L.  R.  A.  (N.  S.)  577,  138  Am.  St  Rep. 
1002,  Ann.  Cas.  1912A,  295. 

[2]  The  defendant's  fourth  plea  sets  out 
the  proceedings  In  the  litigation.  Just  refer- 
red to,  between  these  parties,  in  wliich  liti- 
gation Judgment  was  rendered  by  this  court 
In  favor  of  the  defendant,  and  relies  on  the 
doctrine  of  the  election  of  remedies  to  de- 
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feat  this  suit.  It  appears  from  the  plea  tbat 
the  plaintiff,  before  the  bringing  of  this  suit, 
had  proceeded  against  the  defendant  on  the 
contract  here  alleged,  and  tbat  hla  declara- 
tion In  that  suit  was  in  the  common  counts 
only,  and  that  he  sought  In  that  suit  to  re- 
cover as  for  constructive  service  his  wages 
subsequent  to  his  discliarge.  The  plea  sets 
out  that  at  the  close  of  the  evidence  in  the 
former  case  the  defendant  moved  for  a  ver- 
dict, on  the  ground  that  the  plaintiff  could 
not  recover  for  unearned  wages  under  the 
common  counts,  "and  that,  if  the  plaintiff 
was  entitled  to  recover  any  sum,  it  would 
only  be  by  way  of  damages  for  breach  of 
c-ontract  and  upon  a  special  declaration  de- 
claring upon  the  contract  and  breach  there- 
of." This  motion,  as  we  have  seen,  was  well 
grounded,  and  It  shows  that  the  plaintiff  had 
not  made  an  election  between  two  available 
remedies,  but  that  he  had  mistalcen  bis  rem- 
edy; and,  as  this  court  has  recently  said, 
"the  pursuit  of  a  remedy  which  does  not 
exist  is  no  bar."  Holbrook  v.  Qulnlan  Co., 
84  Vt.  4U,  80  AtL  339.  The  Holbrook  Case, 
and  the  cases  therein  cited,  render  discus- 
sion of  this  question  superfluous.  The  plain- 
tiff has  here  pursued  the  remedy  which  the 
defendant,  by  his  fourth  plea,  pointed  out 
as  a  true  one,  if  he  is  entitled  to  recover  at 
all. 

[3,  4]  The  defendant,  by  his  fifth  plea, 
says  tbat  the  plaintiff  Is  precluded  from  say- 
ing that  the  defendant  is  liable  for  a  breach 
of  the  claimed  contract,  on  the  ground  that 
by  a  former  Judgment  of  this  court  "it  was 
determined  that  the  plaintiff  should  take 
nothing  by  his  said  writ  in  respect  to  the 
said  debt  in  the  plaintiffs  declaration  men- 
tioned, and  that  the  said  defendant  recover 
his  costs,  as  by  the  record  of  said  court  ap- 
pears." This  plea  does  not,  as  does  the 
fourth,  set  out  the  proceedings  in  the  former 
suit.  Doubtless  nothing  which  is  not  set  out 
by  the  defendant  In  the  plea  can  be  invoked 
by  him  In  aid  of  it.  But  he  cannot  well  com- 
plain If  we  look  into  the  fourth  plea  for  the 
record  to  which  he  appeals.  Indeed,  the 
fourth  and  fifth  pleas  appear  to  be  intended 
by  the  pleader  to  be  read  together;  for, 
while  the  other  pleas  are  numerically  sep- 
arated, these  are  not.  By  looking  into  the 
record  as  set  out  in  the  fourth  plea,  we  see, 
as  has  already  been  stated,  that  the  former 
case  did  not  raise  the  question  of  the  right 
of  the  plaintiff  to  recover  damages  in  an  ac- 
tion for  a  breach  of  the  claimed  contract, 
and  that  so  the  Judgment  in  that  case  is  no 
bar  to  this  action.  But  if  it  Is  not  permis- 
sible, as  afoiinst  the  pleader,  to  look  Into  his 
fourth  plea  in  considering  his  fifth,  then  it 
must  be  said  that  the  plea  of  estoppel  by 
Judgment  is  Insufficient,  because  It  does  not 
aver  that  the  Judgment  was  rendered  upon 
the  merits  of  the  cause,  but  only  that  it  was 
adjudged  "that  the  plaintiff  should  take  noth- 


ing by  his  said  writ  In  respect  of  the  said 
debt  in  the  plaintiff's  declaration  mentioned." 
Dunklee  v.  tioodenough,  63  Vt.  459,  21  Atl. 
49:1. 

The  fourth  and  fifth  pleas  were  both  in- 
sufficient, and  the  demurrers  thereto  were 
rightfully  sustained  by  the  court 

[S]  The  defendant,  however,  Insists  that  if 
the  pleas  were  t>ad  they  were  good  enough 
to  meet  the  declaration,  which,  he  says,  was 
also  bad.  Each  plea  was  directed  to  the 
whole  declaration-;  and  the  general  and  spe- 
cial demurrer  to  the  pleas  raised  the  question 
of  the  sufficiency  of  the  declaration  as 
against  a  general  demurrer.  But,  by  way  of 
anticipation,  we  considered  this  question  at 
the  outset,  and  determined  that  the  declara- 
tion Is  good. 

Judgment  affirmed,  and  cause  remanded. 


STEINBERG  et  nx.  ▼.  EAGAN. 

iSupreme    Court    of    Pennsylvania.      Jan.    2, 
1912.) 

1.  Appeaj,    awd   Erbob    (I  722*)— Review- 
Assignments  OF  Ebbob. 

Assignments  of  error  should  be  limited 
to  the  important  and  controlling  questions  in- 
volved in  the  controversy. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2990-2996;  Dec.  Dig.  $ 
722.*] 

2.  Pabtnebship    ({    330*) —Dissolution — 
AcoouMTiNCi — ^Pabtnebshif  Debts. 

On  a  bill  for  partnership  accounting, 
where  it  appeared  that  the  assets  were  to  go. 
on  dissolution,  to  plaintiffs,  if  the  defendants 
canceled  the  agreement  of  partnership,  in 
awarding  an  accounting  and  referring  the 
matter  to  an  auditor,  It  was  error  to  decree 
that  the  assets  belonged  to  plaintiffs,  as  such 
a  decree  should  not  be  made  before  payment 
of  the  partnership  debts  and  costs  of  dlsaola- 
tion. 

[Ed.  Note. — For  other  cases,  see  Partner- 
ship, Cent  Dig.  |  787;    Dec.  Dig.  i  330.*] 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County. 

Bill  by  Jacob  Steinberg  and  Katie  Stein- 
berg, his  wife,  against  J.  H.  D.  Eagan.  De- 
cree for  complainants,  and  defendant  ap- 
peals.    Affirmed. 

From  the  record  it  appeared  that  under 
the  partnership  articles  the  assets  specified 
in  the  decree  were  to  become  the  property  of 
the  plaintiffs  if  the  defendant  canceled  tbe 
agreement.  The  court  found  as  a  fact  tbat 
Eagan  dissolved  the  partnership.  The  court 
entered  a  decree,  the  material  portions  of 
which  were  as  follows: 

"First  That  a  partnership  existed  be- 
tween the  said  J.  H.  D.  Eagan  and  the  said 
Jacob  Steinberg  and  Katie  Steinberg,  as  pro- 
vided In  the '  articles  Of  agreement  attached 
to  and  made  part  of  plaintiff's  bill  of  com- 
plaint 

"Second.     That  the  said  partnership  was 
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diaaolred  tgr  tba  act  at  the  defendant,  3.  H. 
D.  Eagan,  on  tbe  13tb  day  of  July,  1910. 
•    •    • 

"FonrtlL  It  la  further  decreed  tliat  all  of 
the  patents,  equipment,  unfilled  orders  on 
band,  stock  of  material,  finished  product,  or 
product  In  process  of  completion,  which  be- 
longed to  the  said  partnen^p  at  the  time  of 
its  dissolution,  July  13,  1910,  become  the 
property  of  tbe  plaintiffs,  Jacob  and  Katie 
Steinberg,  In  the  liquidation  of  the  said 
partnership. 

"Fifth.  It  la  further  decreed  that  C.  W. 
Reamer,  Esq.,  be  and  he  Is  hereby  apiralnted 
auditor,  to  state  an  accounting  between  tbe 
parties  In  accordance  with  tbe  terms  and 
conditions  of  the.  articles  of  agreement  at- 
tached to  plaintiffs'  bill  of  complaint." 

Argued  before  BROWN.  MESTREZAT, 
POXTEB,  ELKIN,  STEWART,  and  MOSCH- 
ZISKEB.  JJ. 

Andrew  O.  Smitli,  for  appellant  B.  B. 
Fulmer,  for  appellees. 

ELKIN,  J.  This  is  a  case  In  which  counsel 
should  be  reminded  that  the  unnecessary 
multiplication  of  assignments  of  error  does 
not  add  strength  to  an  appeal.  The  ques- 
tions inToIved  are  simple  and  free  from  legal 
complications.  There  are  44  assignments, 
when  3  or  4  would  have  answered  every  le- 
gitimate purpose  of  the  case.  This  practice 
is  not  to  be  encouraged,  and  we  call  attention 
to  It  now,  so  that  counsel  hereafter  may  ex- 
ercise greater  care  in  this  respect 

[1]  Tbe  errors  assigned  should  go  to  the 
Important  and  controlling  questions  iuTolved 
In  the  controversy.  The  bill  asks  for  an  ac- 
counting, and  this  was  decreed.  The  com- 
plaint Is  that  an  accounting  was  not  only 
directed,  bat  that  tbe  manner  of  making  it 
was  also  decreed.  It  is  true  that  in  tbe 
fourth  paragraph  of  tbe  decree  all  patents, 
equipment,  unfilled  orders,  materials,  and  fin- 
ished product  on  hand  or  In  process  of  com- 
pletion, belonging  to  the  partnership  at  the 
time  of  Its  dissolution,  were  adjudged  to  be 
the  property  of  appellees.  This  order  must 
be  understood  to  have  reference  to  property 
left  after  the  payment  of  the  partnership  in- 
debtedness. 

[2]  All  of  the  partnership  assets,  without 
reference  to  which  partner  contributed  the 
same,  or  from  whence  they  may  have  been 
derived,  are  held  subject  to  the  payment  of 
the  partnership  debts.  Until  the  debts  are 
paid,  there  are  no  assets  for  distribution. 
Bat  after  payment  of  the  Indebtedness  and 
tbe  coats  of  dissolution  are  provided  for,  the 
property  will  be  divided  among  the  part- 
nerg  according  to  the  terms  of  the  partner- 
ship agreement  The  auditor  is  to  make 
an  accounting  in  accordance  with  the 
terms  of  tbe  articles  of  agreement  made 
by  tbe  parties  at  the  time  the  partner- 
riitp   was  formed,   and  whatever   property 


Is  left  after  paying  partnerahtp  debts  and 
the  costs  of  dissolution  belongs  to  ap- 
pellees, as  stated  in  the  fourth  paragraph 
of  the  decree.  But  title  to  this  property  does 
not  pass  to  appellees  untU  all  partnership 
debts  and  costs  are  paid  and  the  business  is 
finally  wound  up.  The  auditor  will  so  un- 
derstand his'  duty  in  making  an  accounting. 
The  decree  will  be  modified  to  this  extent 
With  the  modification  indicated,  decree  is 
affirmed;  costs  to  be  paid  out  of  tbe  partner- 
ship funds. 


CITY  or  PITTSBURGH  v.   PITTSBURGH 
RYS.  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1912.) 

1.  Appkal  and  Eaaoa  (|  193*)  —  Pbbsenta- 

nON  OF  QnESTIONS  IN  LOWBB  COUBT— RlTL- 

INOS  ON  Plxadinob. 

In  an  action- by  a  city  against  a  street 
railway  company  for  the  cost  of  cleaning 
streets  occupied  by  the  company,  insufficiency 
of  tbe  statement  to  disclose  clearly  the  plain- 
tiffs  claim  so  aa  to  enable  defendant  to  pre- 
pare its  defense  should  be  raised  by  a  demur- 
rer or  a  rule  for  a  bill  of  particulars  and  can- 
not be  presented  for  the  first  time  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1226-1^  1240;  Dec. 
Dig.  f  198.»] 

2.  Appeal  and  Ebbob  <|  1051*)— Bxvikw— 
Habuless  Ebbob— AniasBioN  or  Bvidknck, 

In  an  action  b;  a  city  against  a  street 
railway  company  for  the  cost  of  cleaning 
streets,  where  the  affidavits  of  defense  admit- 
ted that  defendant  had  assumed  such  expense, 
imposed  by  the  charters  and  franchises  of  the 
underlying  companies,  the  admission  of  such 
charters  in  evidence  did  not  harm  defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  4161-4170;  Dec.  Dig.  f 
1061.*] 

3.  Evidence  (|  222*)— Admissions— Pusad- 

INO. 

Admissions  by  a  party  against  Interest 
whether  verbal  or  written,  including  admissions 
In  affidavits  of  defense,  are  admissible  to  sus- 
tain or  defeat  the  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  H  786,  800,  803-808;   Dec.  Dig.  | 

4.  Stbeet  Railboads  (|  24*)— Maintenance 
— Oblioation  to  Cucan  Stbeets  —  Neces- 
siTT  fob  Notice  ob  Request. 

Where  a  street  railway  company  obtains 
municipal  consent  to  operate  a  railroad  upon 
tbe  streets,  it  is  chargeable  with  notice  of  its 
duty  to  keep  the  streets  clean  as  required  by 
an  ordinance  granting  consent,  and  assumes 
this  duty  without  further  notice  or  request 
from  the  city. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §§  34-38,  43,  60-65,  69-76; 
Dec.  Dig.  I  24.*] 

5.  Tbial  (I  307*)— Delibebations  of  Jubt— 
Taking  Papebs  to  Jcbt  Rook. 

In  assumpsit  for  moneys  due  plaintiff,  ei- 
ther or  both  parties  may  send  out  with  tbe 
jury  a  calculauon  and  statement  of  claim  bas- 
ed on  evidence  produced,  and  such  statements 
and  calculations  are  not  evidence,  but  are  giv- 
en to  the  jury  simply  to  show  the  various  items 
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and  the  maniMr  in  which  the  party  arrived  at 
his  demand. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  fl  732-787;    Dec.  Dig.  {  307.*] 

6.  Appeal  and  Esbob  (|  231*)— Pbesentinq 
Questions  in  Tbiai,  Coubt— Objections 
TO  Statement  fob  Jubt. 

Where  a  party  only  files  a  general  objec- 
tion to  a  statement  filed  by  his  opponent  in 
assumpsit  to  be  sent  out  with  the  jur;^,  be  can- 
not on  appeal  dispute  the  items  therein. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fg  1299,  1852;  Dec  Dig.  i 
231.*] 

7.  Appeal  and  Ebbob  (f  991»)— Revibw— 
Questions  of  Fact. 

That  the  cost  of  cleaning  streets  shown 
by  the  evidence  in  an  action  by  a  city  against 
a  railroad  company  for  such  costs  was  not  as 
large  as  set  forth  in  exhibit  attached  to  the 
statement,  or  that  the  system  adopted  by  the 
city  in  Cleaning  the  streets  was  alleged  to  be 
extravagant,  did  not  require  a  reversal  of  the 
judgment  for  plaintiff;  these  being  questions 
of  fact  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f|  8896-3899,  3912,  8918; 
Dec  Dig.  f  991.*] 

8.  Stbeet  Railboadb  (8  67*)— Maintenance 
-Cleaning  Steeets— Action  fob  Cost. 

In  an  action  against  a  street  railroad  for 
the  cost  of  cleaning  streets  which  should  have 
been  cleaned  by  defendant,  where  the  com- 
panies underlying  defendant  obtained  their 
right  to  the  streets  on  the  condition  that  they 
should  Iceep  them  cleaned,  and  defendant  con- 
ceded that  on  taking  possession  it  assumed  the 
duty  and  conditions  relating  to  cleaning  of 
streets  imposed  by  the  charters  and  franchises 
of  the  nnderlyinjg  companies,  a  verdict  and 
judgment  for  plaintiff  for  the  cost  of  cleaning 
the  streets  between  the  tracks  and  one  foot  on 
either  side  thereof  in  accordance  with  a  gen- 
eral ordinance,  instead  of  for  the  entire  street 
from  curb  to  curb,  as  required  by  some  of  the 
charters,  should  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {{  136-143;  Dec  Dig.  | 
57.*] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  the  City  of  Pittsburgh  against 
the  Pittsburgh  Railways  Company.  From  a 
judgment  for  plaintUT,  defendant  appeals. 
Affirmed. 

Argued  before  PELL^  0.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  J  J. 

Edwin  W.  Smith  and  Wm.  M.  Robinson, 
for  appellant.  O.  K.  Robinson,  C.  A.  O'Brlea, 
and  C.  Elmer  Sown,  for  appellee. 

MESTREZAT,  J.  It  would  have  been  well 
If  this  case  had  been  submitted  to  a  referee. 
The  voluminous  record  discloses  the  difficulty 
which  a  jury  would  have  in  dealing  with 
the  questions  of  fact  submitted  to  them.  For 
some  reason,  not  apparent.  It  was  thought 
best  to  try  the  case  before  a  Jury  and  let  it 
consider  the  almost  Innumerable  Items  con- 
tained In  the  plaintiff's  claim  and  which  had 
to  be  dealt  with  as  matters  of  fact  The 
case  was  one  peculiarly  for  a  referee,  and 
we  are  satisfied  that  counsel  for  both  parties 
must  be  of  that  opinion  now,  if  not  prior  to 


the  trial  before  the  Jury.  The  action  was  as- 
sumpsit brought  by  the  dty  of  Pittsburgh  on 
July  22,  1907,  to  recover  the  cost  of  cleaning 
the  streets  of  the  city  occupied  by  the  tracks 
of  the  street  railways  operated  by  the  de- 
fffiidant  company  during  the  annual  periods 
ending  January  Slst  in  the  years  1902  to  1907 
inclusive.  The  claim  of  the  city,  as  appears 
by  the  statement,  is  based  upon  the  assump- 
tion by  the  defendant  company  of  the  obliga- 
tions of  the  underlying  companies  owning  the 
lines  which  it  operated.  All  the  underlying 
companies  obtained  their  rights  to  use  the 
streets  of  the  city  on  condition  that  they 
should  keep  them  dean,  in  some  instances 
from  curb  to  curb,  and  In  others  between  the 
tracks  and  one  foot  outside  thereof.  On 
January  1,  1902,  the  Pittsburgh  Railways 
Company,  the  defendant,  became  the  succes- 
sor of  the  traction  companies  and  has  since 
been  operating  the  street  railways  In  the 
dty  of  Pittsburgh.  It  had  previously  secured 
control  of  the  street  railway  lines  not  in- 
cluded in  the  two  traction  companies.  The 
dty,  on  February  25,  1890,  enacted  a  gener- 
al ordinance  relating  to  the  entry  upon  and 
use  of  Its  streets  by  street  railway  com- 
panies or  by  companies  operating  passenger 
or  street  railways  and  providing  regulations 
pertaining  thereto  for  the  public  convenience 
and  safety.  Prior  to  this  ordinance,  the  ob- 
ligations of  the  railway  companies  in  the 
use  and  cleaning  of  the  streets  were  Imposed 
by  special  ordinances  which  granted  the  right 
to  such  companies  to  enter  upon  and  use  the 
streets.  Some  of  these  ordinances  required 
the  railway  company  to  dean  the  streets 
from  curb  to  curb.  By  paragraph  3  of  sec- 
tion 1  of  the  ordinance  of  1890,  the  company 
was  required  to  clean  the  space  within  its 
tracl»  and  one  foot  outside  thereof,  and  by 
section  3,  railway  companies  were  prohibit- 
ed from  entering  upon  and  using  the  streets 
until  after  they  had  procured  the  consent  of 
councils,  "by  an  ordinance  other  than  this 
one,  *  *  *  granting  such  rights  to  aucb 
companies,"  and  had  accepted  all  the  condi- 
tions and  provisions  of  the  ordinance  of 
1890.  In  1895  the  dty  organized  a  depart- 
ment for  cleaning  its  streets,  and  thereafter 
this  department  cleaned  the  streets  from 
curb  to  curb,  Including  the  part  of  the  street 
between  the  street  railway  tracks  and  one 
foot  outside  thereof  which,  under  the  gen- 
eral ordinance  of  1890,  the  defendant  com- 
pany was  required  to  keep  dean.  This  ac- 
tion was  brought  to  recover  the  cost  of  clean- 
ing the  streets  on  which  the  defendant  op- 
erated Its  street  railway;  but,  onder  the  in- 
structions of  the  court,  the  dty  was  permit- 
ted to  recover  only  for  deanlng  that  part  of 
the  streets  lying  between  the  tracks  and  one 
foot  on  either  side  thereof.  The  aggregate 
of  the  plaintiers  claim  was  $704,946.40,  al- 
leged to  be  the  cost  of  cleaning  the  streets 
for  the  five  years  ending  January  31,  1907. 
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The  caae  was  tried  beton  a  jury  and  result- 
ed in  a  Terdlct  for  the  idalntlff  for  $226,000. 
A.  motion  was  made  for  a  new  trial  and  al- 
so for  Judgment  for  the  defendant  non  ob- 
stante veredicto.  Both  motions  were  over- 
ruled in  elaborate  opinions  by  the  learned 
court  below  and  judgment  was  entered  on 
the  verdict  From  this  judgment  the  defend- 
ant company  has  appealed. 

There  are  30  assignments  of  error  sup- 
ported by  an  elaborate  argument  of  the  learn- 
ed counsel  for  the  appellant  company.  Its 
contentions  may  be  summarized  as  follows: 
(a)  The  statement  of  claim  Is  insufficient  in 
that  it  does  not  set  forth  in  full  the  ordi- 
nances referred  to  in  Bxhibit  A,  or  any  con- 
tracts, agreements,  or  leases  connecting  the 
defendant  with  any  of  the  companies  named 
in  tbe  ^hiblt,  and  hence  the  ordinances  were 
not  admissible  in  evidence;  (b)  the  ordinances 
relating  to  street  railways  subject  to  the 
general  ordinance  of  1890  were  not  admis- 
sible so  fiar  as  they  were  not  referred  to  in 
the  exhibit;  (c)  the  cost  of  expense  of  clean- 
ing the  streets  shown  by  the  evidence  bad 
no  relation  to  the  figures  set  forth  in  Elx- 
hlWt  B;  (d)  there  could  be  no  recovery  with- 
out a  prior  demand  on  defendant  to  do  the 
work,  and  it  Is  not  alleged  that  any  demand 
was  made;  and  (e)  the  system  adopted  in 
cleaning  the  streets  was  extravagant  and 
the  charges  are  excessive. 

Tbe  statement  avers  that  the  defendant 
company,  by  reason  of  operating  and  con- 
trolling the  street  railways  and  traction  sys- 
t^ns,  is  responsible  for  the  obligations  and 
conditions  attached  to  and  forming  a  part 
of  the  charters  and  franchises  of  the  under- 
lying companies  whose  lines  it  operates. 
There  is  attached  to  the  statement  a  sched- 
ule, marked  "Exhibit  A,"  which  contains  a 
reference  to  the  acts  of  assembly  and  the 
ordinances  authorizing  the  construction  and 
operation  of  street  car  lines  and  relating  to 
the  duty  of  the  railway  and  traction  com- 
panies to  clean  tbe  streets.  It  is  averred 
that  those  companies  neglected  and  refused 
to  keep  clean  the  streets  traversed  by  the 
railway  tracks,  and  the  city  bad  been  oblig- 
ed to  do  the  work  at  a  large  exiienditure  of 
money,  and  that  the  defendant  became  liable 
for  the  moneys  thus  expended.  There  is  also 
attached  to  the  statement  of  demand  a  state- 
ment, marked  "Exhibit  B,"  showing  the 
streets  having  railway  tracks  therein,  al- 
leging liability  on  the  defendant  for  cleaning 
all  the  streets  between  the  tracks  and  one 
foot  outside  thereof,  and  liability  for  clean- 
ing certain  specified  streets  from  curb  to 
curb.  The  statement  shows  the  proportion- 
ate cost  of  the  work  of  cleaning  which  the 
defendant  should  pay  and  the  proportion  of 
money  expended  by  the  plaintiff  in  maintaln- 
Ing  the  street  cleaning  department,  for  which, 
it  la  alleged,  the  defendant  was  liable.  The 
statement  further  discloses  the  number  of 
times  the  streets  bad  been  cleaned  and  the 


total  cost  thereof,  and  avers  that  tbe  cost 
and  exi>enditnre  are  reasonable  and  proper 
and  what  the  services  were  worth. 

[1]  We  think  the  statement,  whUe  not  as 
definite  as  it  should  be,  is  sufficiently  full 
and  clear  to  advise  the  defendant  of  the 
particulars  of  the  plaintifTs  claim,  and  of 
what  the  defendant  company  would  have  to 
meet  -on  the  trial  of  the  cause.  The  ex- 
hibits contain  a  reference  to  the  various 
acts  of  assembly  and  dty  ordinances  au- 
thorizing the  construction  and  operation  of 
the  street  car  systems  in  the  city  now  con- 
trolled by  the  defendant,  and  also  a  reference 
to  the  clauses  in  the  acts  and  ordinances  im- 
posing the  obligation  to  clean  the  streets, 
and  setting  forth  in  detail  the  work  required 
to  be  done  and  cost  thereof.  Tbe  statement 
avers  that  the  defendant  was  responsible 
for  the  obligations  of  the  imderlying  com- 
panies, that  those  companies  had  not  cleaned 
the  streets,  and  that  the  city  bad  to  do  the 
work.  As  suggested  by  the  learned  trial 
judge  in  his  opinion  discharging  the  rnle 
for  judgment  n.  o.  v.,  "its  (the  defendant's) 
liability  was  averred,  the  streets  upon  which 
its  tracks  were  laid  were  specified,  and  the 
responsibility  tmder  the  general  ordinance 
for  aU  streets  was  distinctly  affirmed." 
There  was  no  demurrer  to  the  statement  nor 
request  for  a  bill  of  particulars.  Tbe  plea 
was  non  assumpsit  The  court  permitted  a 
recovery  only  upon  the  obligations  imposed 
by  the  general  ordinance,  thus  excluding 
from  the  consideration  of  the  jury  liability 
alleged  in  the  statement  tmder  special  ordi- 
nances. No  recovery  was  bad  for  sweeping 
snow  or  for  cleaning  streets  from  curb  to 
curb,  or  for  expenses  for  maintaining  the 
department  These  were  claimed  in  the 
statement,  but  were  abandoned  on  the  trial 
by  the  plaintiff,  or  the  evidence  supporting 
them  was  excluded. 

Had  the  defendant  company  demurred  in 
the  first  instance,  it  might  have  been  diffi- 
cult to  sustain  the  statement  If  deemed 
inadequate  or  Insufficient  under  the  practice 
act  or  that  it  did  not  disclose  clearly  the 
plaintiff's  claim  so  as  to  enable  the  company 
to  prepare  its  defense,  tl^  proper  way  to 
raise  these  questions  was  by  a  demurrer  or 
a  rule  for  a  bill  of  particulars.  Having 
pleaded  the  general  issue  and  filed  an  affi- 
davit of  defense  to  the  merits  of  the  plain- 
tiff's claim  which  avers  no  defect  in  the 
statement  it  is  now  too  late  to  allege  that 
the  statement  Is  insufficient  in  not  setting 
out  tbe  claim  in  greater  detail.  The  state- 
ment was  sufficient  and  the  evidence  offered 
was  properly  admitted. 

[2]  For  tbe  purpose  of  showing  that  the 
responsibilities  which  attached  to  various 
street  railway  companies  under  tbe  general 
ordinance  of  1890  and  under  the  special  or- 
dinances set  forth  in  Exhibit  A  had  been 
assumed  by  the  def^idant  company  since 
1902,  the  plaintiff  offered  in  evidence  para- 
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graph  1  of  the  aiBdavlt  of  defense  as  fol- 
lows: "That  while  It  may  not  be  tme  that 
the  defendant  is  reeponslble  for  all  of  the 
obligations  and  conditions  attached  to  and 
forming  a  part  of  the  charters  and  franchis- 
es of  the  various  companies  whose  lines  de- 
fendant operates,  the  defendant  Is  willing 
to  admit  that  In  so  far  as  sncb  obligations 
and  conditions  relate  to  the  cleaning  of 
streets  In  the  city  of  Pittsburgh  it  has  as- 
sumed the  responsibility  of  such  companies 
since  the  1st  day  of  January,  1902,  at  which 
time  Its  operating  contracts  with  the  United 
Traction  Company  and  the  Ck)nsolidated 
Traction  'Company  became  effective."  The 
plaintiff  also  offered  In  evidence  for  the 
purpose  of  showing  an  admission  of  liability 
on  the  part  of  certain  traction  systems,  un- 
der the  general  ordinance  of  1890,  paragraph 
2  of  the  aflBdavlt  of  defense,  which,  in  part. 
Is  aa  follows:  "That  nearly  all  the  street 
cars  are  operated  over  routes  in  this  city 
covered  by  certain  traction  systems,  and  that 
rights  were  granted  to  the  traction  compa- 
ntee  operating  these  systems,  subject  to  the 
general  ordinance  dated  February  25,  1890, 
which  provided  that  the  streets  should  be 
kept  clean  and  In  repair  between  the  tracks 
and  one  foot  outside,  and  the  defendant 
asserts  that,  in  so  far  as  it  has  any  liability 
for  the  cleaning  and  repair  of  streets,  it  Is 
under  this  traction  ordinance  or  the  general 
ordinance  of  the  city  of  Pittsburgh,  passed 
on  the  25th  day  of  February,  1890;  that  any 
act  of  assembly  or  other  ordinance  which 
has  Imposed  any  other  duties  of  cleaning 
the  streets  or  keeping  them  in  repair  has 
been  abrogated  and  rendered  of  no  effect  by 
the  passage  of  these  later  ordinances."  Un- 
der the  admissions  in  the  affidavit,  which 
are  in  evidence,  the  defendant  concedes,  as 
will  be  obserred,  that  since  January  1,  1902, 
it  assumed  the  obligations  and  conditions 
which  relate  to  the  cleaning  of  streets  with- 
in the  city  imposed  by  the  charters  and 
franchises  of  the  underlying  companies.  It 
also  appears  by  these  admissions  that  the 
street  cars  are  operated  over  routes  in  the 
city  covered  by  traction  systems,  and  that 
rights  were  grafted  to  the  traction  com- 
panies operating  these  systems  subject  to  the 
general  ordinance  of  1890,  which  "abrogated 
and  rendered  of  no  effect"  the  duty  to  clean 
streets  Imposed  by  any  act  of  assembly  or 
other  ordinance.  The  plaintiff  was  there- 
fore not  required  to  show  the  charters  and 
franchises  of  the  underlying  companies  nor 
the  contracts,  agreements,  or  leases  con- 
necting the  defendant  with  those  companies. 
The  affidavit  admits  that  the  charters  of 
these  underlying  companies  required  them 
to  keep  the  streets  clean,  as  does  also  the 
general  ordinance  of  1890,  and  that  the  de- 
fendant assumed  this  obligation  since  Janu- 
ary 1,  1902.  In  view  of  these  admissions, 
It  was  Immaterial,  so  far  as  showing  the 
liability    of   the    underlying   companies   to 


clean  the  streets  was  concerned,  whether  the 
charters  of  those  companies  were  put  in  evi- 
dence or  not,  and  therefore  their  admission 
did  the  defoidant  no  harm. 

[3]  The  court  properly  admitted  in  evi- 
dence, on  the  plalntifrs  offer,  the  two  para- 
graphs of  the  affidavit  of  defense.  They 
contained  admissions  which  were  adverse 
to  the  defense  and  tended  to  sustain  the 
plaintiff's  claim.  A  party  may  prove  his 
claim  by  showing  the  voluntary  admissions 
of  his  opponent,  whenever  and  wherever 
made,  and  whether  verbal  or  In  writing. 
Admissions  against  Interest  are  always  ad- 
missible in  the  trial  of  a  case  to  sustain  or 
defeat  a  cause  of  action.  At  any  time  or 
under  any  drcomstances,  if  the  admission 
is  voluntarily  made,  it  may  be  given  in  evi- 
dence by  the  opposite  party.  Admissions  in 
affidavits  of  defense  are  not  an  exception 
to  the  general  rule.  The  purpose  of  an  affi- 
davit of  defense  Is  primarily  to  prevent  a 
summary  Judgment;  but  it  may  become  evi- 
dential by  containing  admissions  or  state- 
ments adverse  to  the  party  who  made  it 
It  is  the  uniform  practice  In  this  state  for 
the  plaintiff  to  offer  any  part  or  parts  of 
an  affidavit  of  defense  which  show  admis- 
sions by  his  opponent  sustaining  the  plain- 
tiff's claim.  He  may  offer  those  parts  of  the 
affidavit  for  the  specific  purpose  of  showing 
such  admissions,  and  the  offer  and  the  evi- 
dence win  be  confined  to  the  purpose.  He 
is  not  required  to  offer  the  whole  affidavit 
and  Is  not  bound  by  any  part  of  the  affidavit 
which  be  does  not  specifically  offer,  nor  can 
the  defendant  use  the  other  parts  of  the 
affidavit  to  relieve  himself  from  supporting 
those  averments  by  proof.  Such  parts  only 
of  the  affidavits  as  are  offered  for  the  -spe- 
clfic  purpose  are  In  evidence  and  to  be 
considered  by  the  Jury. 

[4]  Paragraph  S  of  the  general  ordinance 
of  1890  provides  that  a  passenger  street  rail- 
way company  "shall  keep  clean  and  main- 
tain  such  pavement  in  good  order,  condition 
and  repair  so  long  as  Its  tracks  shall  be 
used."  The  acceptance  of  this  ordinance  im- 
posed ui)on  street  railway  companies  an  ab- 
solute duty  to  clean  that  portion  of  the 
streets  between  Its  tracks  and  one  foot  out- 
side thereof.  The  obligation  Is  definite  and 
mandatory.  When  a  company  obtains  mu- 
nicipal consent  to  enter  and  operate  a  rail- 
way upon  the  streets  of  a  city,  It  Is  charged 
with  notice  of  Its  duty  to  keep  the  streets 
clean  as  required  by  the  ordinance.  It  as- 
sumes the  performance  of  this  duty  without 
further  notice  or  request  from  the  city.  The 
ordinance  itself  is  notice  to  the  company  that 
it  must  keep  the  streets  clean.  Notice  of  the 
necessity  for  the  observance  of  the  ordi- 
nance and  of  cleaning  the  streets  is  brought 
to  its  attention  every  day.  It  sees  the  mu- 
nicipality cleaning  those  parts  of  the  streets 
which  the  ordinance  requires  the  company  to 
clean,  and  therefore  there  was  no  necessity 
for  notice  to  the  defotdant  company  to  per- 
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form  Its  duty  la  tbls  respect  He  who  as- 
sumes tJUe  performance  of  a  fixed  duty  at  a 
definite  time  voluntarily  imposed  cannot  Jus- 
tify a  n^lect  or  failure  on  the  ground  of 
the  absence  of  a  subsequent  request  that  he 
perform  the  duty.  In  other  words,  he  need 
not  be  told  to  do  what  he  already  knows  it 
is  his  duty  to  do.  His  failure  to  act  under 
such  circumstances  Imposes  liability  for  the 
necessary  consequences.  There  is  no  provl- 
Bion  in  the  general  ordinance  of  any  special 
ordinance  which  requires  the  railway  com- 
pany to  clean  the  streets  after  notice  or  on 
demand  to  do  so.  Nor  is  there  any  provision 
in  the  ordinance  imposing  a  conditional  duty 
on  tbe  railway  company  to  clean  the  streets; 
on  the  contrary,  the  duty  is  unconditional 
and  obligatory  that  the  company  "shall  keep 
clean  and  maintain  such  pavement  in  good 
order,  condition  and  repair  so  long  as  its 
traclcs  shall  be  used."  The  duty  therefore 
was  imperative,  and  the  time  of  its  perform- 
ance was  absolutely  fixed.  There  is  no  mer- 
it whatever  in  the  contention  that  a  prior 
demand  upon  the  defendant  to  clean  the 
streets  was  a  prerequisite  to  the  right  of  tl>e 
plaintiff  to  maintain  tills  action. 

This  is  not  a  claim  for  the  cost  of  paving 
or  repavii^  a  street  where  a  prior  duty  de- 
volves upon  the  municipality  of  determining 
the  character  of  the  pavement  and  the  time 
when  It  shall  be  laid.  The  municipal  discre- 
tion In  such  matters  must  be  first  exercised 
before  the  party  is  required  to  perform  the 
service.  In  suCh  cases  it  is  necessary  that 
notice  to  act  be  given  the  party  whose  duty 
it  is  to  pave  the  street.  The  cases  cited  by 
the  appellant  are  of  this  character,  and  were 
determined  upon  facts  which  required  a  prior 
notice  to  impose  responsibility  upon  the  de- 
foidant  company. 

[il  We  have  held  that  it  Is  the  practice 
in  this  state  to  send  out  with  the  jury  cal- 
culations and  statements  of  a  claim  in  the 
trial  of  a  scire  facias.  In  an  action  of  re- 
plevin, and  in  an  action  of  trespass  for 
mesne  profits.  There  has  never  been  any 
doubt,  and  it  has  been  ruled  time  and  again, 
that  in  an  action  of  assumpsit  to  recover 
moneys  alleged  to  be  due  the  plaintiff,  either 
or  both  parties  may  send  oat  with  the  Jury 
a  calculation  and  statement  of  claim  based 
on  evidence  produced  at  the  trial.  It  Is  ev- 
eryday practice.  In  holding  it  proper  in  such 
cases  to  send  out  with  the  Jury  a  "state- 
ment and  set-off  and  calculations  made  of 
the  same,"  Mr.  Justice  Oibson  said,  in  Fra- 
iler V.  Funk,  15  Serg.  &  R.  28,  27:  "With 
reasonable  caution  on  the  part  of  the  court, 
no  unfairness  can  be  practiced  in  sending 
ODt  a  paper  such  as  this;  of  its  consequenc- 
es, no  test  is  so  good  as  experience,  and  that 
proves  not  only  its  fairness,  but  its  great 
vtillty.  Indeed,  where  accounts  are  submit- 
ted to  a  Jury,  it  would  be  impossible  to  get 
along  wltbont  It  It  originated  with  mutual 
eonvmlence  and  the  agreement  of  parties; 
but  It  has  prevailed  so  long  and  so  uninter- 


ruptedly, as  to  have  grown  to  be  a  rule  of 
practice,  and  as  such  we  are  not  bound  to 
disturb  it"  Such  statements  and  calcula- 
tions are  not  evidence,  and  in  this  case  the 
court  distinctly  told  the  Jury  they  must  not 
be  considered  as  such,  but  are  simply  given 
to  the  Jury  to  show  the  several  items  and 
the  manner  by  which  the  plaintiff  arrived  at 
his  demand.  Of  course,  every  item  in  the 
claim  must  be  proven  to  the  satisfaction  of 
ttie  Jury;  otherwise  it  must  be  stricken  from 
the  claim  and  not  allowed  to  go  to  the  Jury. 
When  the  plaintiff  offers  to  send  out  his  cal- 
culation or  statement  if  there  is  any  objec- 
tion, it  must  be  submitted  to  the  court  who 
will  see  that  it  contains  no  item  which  is 
not  supported  by  evidence.  It  is  not  the  duty 
of  the  court  however,  to  say  that  the  evi- 
dence is  not  sufficient  to  support  any  item, 
but  only  to  see  that  there  is  evidence  which 
if  believed  by  the  Jury  will  sustain  the  item. 
[6]  If  the  opposite  party  has  any  objection 
to  the  statement  it  is  his  duty  to  call  the 
attention  of  the  court  to  the  disputed  items 
and  ask  that  they  be  stricken  out,  and,  if  be 
fails  to  do  so,  and  only  files  a  general  ob- 
jection to  the  statement  we  will  not  reverse. 
Kline  v.  Gundrum,  11  Pa.  242;  Terry  v. 
Drabenstadt  68  Pa.  400.  In  the  case  in 
hand.  It  was  obviously  necessary  that  a  state- 
ment of  the  plaintiffs  claim,  including  the 
several  items  thereof  and  the  tabulations  and 
calculations,  should  be  sent  out  with  the 
Jury.  The  defendant  company  was  at  lib- 
erty to  send  out  a  tabulated  statement  If  it 
desired,  and  should  have  done  so  if  it  thought 
the  plaintiff's  statement  erroneous  In  any 
particular.  The  trial  occupied  more  than  two 
weeks  of  the  time  of  the  court,  and  Exhibit 
B,  showing  the  items  of  expenditure  and  oth- 
er data,  fill  100  pages  of  the  paper-book. 
Without  the  statement  the  Jury  would  have 
been  at  sea  without  compass  or  rudder. 
Twelve  accountants,  sitting  as  a  Jury,  conM 
not  have  intelligently  considered  and  arrived 
at  a  correct  conclusion  without  a  tabulated 
statement  showing  the  several  items  and  a 
calculation  showing  the  final  result.  The 
tabulations  made  by  the  plaintiff  and  sent 
out  with  the  Jury  were  all  based  upon  testi- 
mony which  had  been  delivered  before  the 
Jury,  and  ah  the  several  items  of  the  claim 
were  stated,  the  Jury  was  enabled  to  consider 
each  item  and  to  apply  the  evidence  to  it 
The  Jury  was  admonished  that  the  state- 
ment and  tabulations  were  "merely  claims 
of  the  plaintiff  as  to  what  the  evidence 
shows,  and  unless  you  find  that  the  evidence 
corresponds  with  them,  both  with  respect  to 
the  time  that  was  occupied,  the  number  of 
men  employed,  when  tbe  work  was  done,  and 
all  those  matters,  yon  will  disregard  them." 
Under  the  circumstances,  and  considering 
that  the  verdict  was,  in  the  Judgment  of  the 
trial  court  very  reasonable,  being  less  than 
one-third  of  the  claim,  we  can  see  no  Just 
ground  for  holding  it  error  to  send  out  tbe 
tabulations  with  the  Jury.     Sending  impers 
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And  exhlbtta  ont  with  a  jury  is  in  the  sound 
discretion  of  the  court  Little  Schuylkill 
Nay.,  R.  B.  &  Coal  Co.  t.  Richards,  57  Pa. 
142,  98  Am.  Dec.  209;  Ott  v.  Oyer,  106  Pa.  6; 
Person  &  Rlegel  t.  Llpps,  219  Pa.  99,  67  AU. 
1081. 

[7]  The  fact  that  the  cost  of  cleaning  the 
streets  as  shown  by  the  evidence  was  not  aft 
large  as  that  set  forth  tn  Exhibit  B,  or  that 
the  system  adopted  in  cleaning  the  streets 
was  alleged  to  be  extravagant  and  the  charg- 
es excessive,  do  not  require  us  to  reverse 
the  Judgment  They  are  matters  of  which 
the  trial  court  is  far  more  able  to  Judge 
Intelligently  than  we  are.  It  is  seldom  that 
a  plaintiff  proves  an  unliquidated  demand  in 
the  exact  amount  set  out  in  his  statement, 
and  he  is  not)  required  to  do  so.  He  avers 
the  amount  of  his  claim,  and  it  is  the  prov- 
ince of  the  Jury  to  determine  whether  he 
has  proved  the  whole  or  any  part  of  it 
Likewise,  whether  the  system  of  cleaning  the 
streets  was  extravagant  and  the  charges  ex- 
cessive, as  alleged,  were  matters  for  the  Jury 
under  proper  Instructions  by  the  court  They 
were  necessarily  questions  of  fact  and  could 
not  be  withdrawn  from  the  Jury. 

[S]  We  have  dealt  with  the  controlling 
questions  in  the  case  without  taking  up  seri- 
atim the  80  assignments  of  error.  The  court 
committed  no  reversible  error  in  the  conduct 
of  the  trial,  and  we  see  no  reason  for  in- 
terfering with  the  Judgment  Under  the 
pleadings,  evidence,  and  admissions  in  the 
case,  there  is  no  doubt  of  the  liability  of  the 
defendant  company  for  the  cost  and  expenses 
Incurred  by  the  city  in  cleaning  the  parts  of 
the  streets  between  the  raifway  tracks  and 
one  foot  outside  thereof  (the  obligation  im- 
posed by  the  general  ordinance),  and  the 
only  real  question  in  dispute  on  the  trial  was 
the  amount  of  the  expenses  legally  incurred 
liy  the  city  In  doing  the  work  assumed,  but 
not  performed,  by  the  defendant  company. 

The  Judgment  Is  affirmed. 


BLISS  V.  PITTSBURGH  RTS.  CO, 

(Supreme  Comt  of  Pennsylvania.    Jan.  2, 
1912.) 

Strett  Railboadb   (8  98*)— Opbsation— Ac- 
tions voB  Ikjubies — Nonsuit. 

Where  plaintiff  was  injured  while  walking 
on  a  trestle  on  defendant  street  railroad's  pri- 
vate right  of  way,  when  he  conld  easily  have 
gotten  to  a  place  of  safety  before  he  was  struck 
by  stepping  on  crossbeams  at  either  side  of 
the  track,  and  the  motorman,  on  discovering 
that  plaintiff  was  making  no  attempt  to  avoid 
a  collision,  did  all  he  could  to  stop  the  car,  a 
nonsuit  was  properly  entered  in  plaintiff's  ac- 
tion for  the  injuries. 

[Ed.  Note.— For  other  cases,  see  Street  Rsil- 
r.iads.  Cent  Dig.  ||  204-208;   Dec.  Dig.  |  Sa*] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  of  trespass  for  personal  Injuries  by 
George  W.  Bliss  against  the  Pittsburgh  Rail- 


ways Company.  From  an  order  refusing  to 
take  off  nonsuit,  plaintiff  appeals.  Affirmed. 
Argued  before  FELL,  O.  J.,  and  BROWN, 
MESTRBZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKBR,  JJ. 

H.  Fred  Mercer,  for  appellant  Craig 
Smith,  Clarence  Burleigh,  and  William  A. 
Challaner,  for  appellee. 

FELL,  C.  J.  The  plahitifl  was  struck  by  a 
car  of  the  defendant  on  a  trestle  on  its  pri- 
vate right  of  way.  He  sought  to  recover 
damages  on  the  ground  that  he  was  injured 
by  the  wanton  act  of  the  motorman  in  not 
stopping  the  car.  A  nonsuit  was  entered  for 
the  reason,  stated  by  the  court  that  the 
plaintiff  could  have  easily  got  to  a  place  of 
safety  by  stepping  on  crossbeams  at  either 
side  of  the  track,  and  that  the  motorman  did 
aU  he  could  to  stop  the  car  when  he  found 
the  plaintiff  was  making  no  attempt  to  avoid 
a  collision  by  dolnjf  what  he  would  natural- 
ly be  supposed  to  do. 

There  was  no  dispute  at  the  trial  In  rela- 
tion to  the  proposition,  so  strenuously  and 
elaborately  argued  in  belialf  of  the  appel- 
lant that  there  is  a  duty  to  a  trespasser  not 
to  injure  him  intentionally  or  wantonly  to 
expose  'him  to  danger.  This  was  conceded, 
but  it  was  denied  that  the  facts  proved,  or 
any  reasonable  Inference  that  could  be  drawn 
from  them,  would  sustain  a  finding  by  the 
Jury  that  the  motorman  acted  recklessly  or 
wantonly  or  failed  in  any  duty  owing  a  per- 
son who  was  unlawfully  on  the  track. 

At  some  distance  from  the  place  of  the 
accident,  the  tracks  of  the  defendant's  elec- 
tric railway  are  turned  from  a  public  roadL 
in  a  rural  district,  onto  its  private  right  of 
way,  that  is  fenced  on  either  side  and  ex- 
tends through  open  fields.  On  this  way  there 
was  a  trestle  about  1,000  feet  In  length.  Tlie 
track  was  laid  on  cross-ties  that  rested  on 
girders  that  were  supported  by  crossbeams 
attached  to  heavy  upright  posts.  The  cross- 
beams were  18  or  20  feet  apart  and  extend- 
ed on  either  side  1^  or  2  feet  beyond  tbe 
ends  of  the  ties.  The  plaintiff  and  a  com- 
panion turned  from  the  public  road  and 
walked  on  the  ties  between  the  rails  for  their 
own  convenience.  They  were  willful  and 
deliberate  trespassers.  When  about  halfway 
across  the  trestle,  they  heard  a  car  approacb- 
Ing  some  600  feet  away,  and  signaled  the  mo- 
torman by  raising  their  hands.  He  signaled 
them  by  waving  his  hand  to  get  off  at  tbe 
sides,  and  afterwards  slackened  the  speed  of 
the  car.  One  of  the  men  moved  to  a  place  of 
safety  on  the  end  of  a  crossbeam;  the  other, 
the  plaintiff,  apparently  did  not  attempt  to 
get  off  the  track  until  the  car  was  near  him. 
and  then  stepped  on  the  end  of  a  tie,  but 
not  down  on  the  crossbeam.  The  car  was 
stopped  within  30  feet  of  the  place  of  the  ac- 
cident These  facts  did  not  indicate  a  wan- 
ton disregard  of  the  plaintUTs  safety  by  the 
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motorman.  When  lie  saw  the  men  and  knew 
tbat  they  saw  him,  they  were  600  feet  In 
front  of  his  car,  and  not  more  than  10  feet 
from  a  cross-tie  on  which  they  could  step. 
He  signaled  them  to  get  off,  the  track,  and 
slowed  the  speed  to  enable  them  to  do  so. 
He  saw  one  step  to  a  place  of  safety,  and 
he  could  reasonably  assume  that  the  other 
would  do  so.  The  most  tbat  could  be  said 
in  criticism  of  Ids  conduct  is  that  he  erred 
in  assuming  tliat  the  plaintlfC  would  act  with 
reasonable  prudence. 
Tb«  judgment  is  affirmed. 


SIYtm:  V.  PENNSYLVANIA.  CO. 

(Supreme  Court  of  Pennsylrania.    Jan.  2, 
1912.)  ,. 

CARBizas    (S    94*)  —  Failubk    to    Dzlubbb 
Freioht— Question  fob  Jtjkt. 

Where  plaintiff  delivered  to  an  initial  car- 
rier 19  caaea  of  rugs,  1  consigned  to  a  point 
on  the  line  of  the  initial  carrier  and  18  to  a 
point  on  the  line  of  the  terminal  carrier,  and 
only  17  were  delivered  at  such  point,  and  two 
employ^  of  the  Initial  carrier  testified  that  17 
cases  only  were  delivered  at  the  point  on  the 
terminal  line,  and  that  the  word  "eighteen"  in 
the  bill  of  lading  waa  a  mistake,  the  question 
is  for  the  jury. 

[EJd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  ff  S67-395,  466;  Dec  Dig.  {  94.*] 

EUdn,  J.,  dissenting. 

Appeal  from  Court  of  Conunon  Pleas,  Al- 
legheny County. 

Action  by  G.  Biyvty  against  the  Pennsyl- 
vania Company.  Judgment  for  plaintiff,  and 
defendant  appeals.     Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTBEZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKBR,  JJ. 

Gordon  Fisher,  for  appellant  William 
A.  Wilson,  for  appellee. 

HESTRE3ZAT,  J.  The  plaintiff  is  a  deal- 
er in  oriental  rugs.  On  July  8,  1908,  he 
deUvered  at  the  freight  station  of  the  To- 
ledo &  Ohio  RaUway  at  Findlay,  Ohio,  cer- 
tain cases  of  rugs,  1  to  be  shipped  to  New 
York  and  the  others  to  Mansfield,  Ohio. 
A.  bill  of  lading  or  receipt  for  18  cases  of 
nigs  was  delivered  to  the  shipper,  by  which 
the  Railway  Company  agreed  to  carry  the 
goods  to  Mansfield,  if  on  its  road,  otherwise 
to  deliver  them  to  another  carrier  on  the 
route  to  said  destination.  The  rugs  were 
placed  in  a  car  which  was  transferred  at 
Dunkirk,  Ohio,  to  the  defendant  company, 
the  connecting  carrier,  which  took  the  car 
over  its  own  line  to  Mansfield,  the  destina- 
tion of  all  the  cases  except  the  one  consigned 
to  New  York.  That  case  was  taken  from 
the  car  at  Dunkirk  and  its  transportation 
was  continued  over  the  initial  carrier's  line 
to  New  York.  The  defendant  gave  notice 
to  the  consignee  of  the  arrival  of  the  goods 
at  Mansfield.    It  appears  on  the  notice  that 


18  cases  of  rugs  were  shipped  at  Findlay 
for  Mansfield,  but  the  notice  directed  atten- 
tion to  tbe  fact  tbat  the  consignment  was 
1  case  short  on  arrival  at  Mansfield,  there 
being  only  17  cases.  The  plaintiff  alleges 
that  he  delivered  19  cases  of  rugs  to  the  in- 
itial carrier  at  Findlay,  and  that  1  case 
was  to  be  shipped  to  New  York  and  18  cas- 
es to  Mansfield.  The  defendant  company 
having  delivered  but  17  cases  and  refusing 
to  account  for  the  other  case,  the  plaintiff 
brought  this  action  of  assumpsit  to  recover 
damages  for  the  loss  of  the  case  which  was 
not  delivered.  The  defense  was  that  but  18 
cases  were  delivered  to  the  carrier  at  Find- 
lay, 17  of  which  were  to  be  shipped  to  Mans- 
field and  1  to  New  York.  The  learned  court 
below  submitted  the  case  to  the  jury,  which 
returned  a  verdict  for  the  plaintiff.  No  mo- 
tion for  a  new  trial  was  made,  but  the  de- 
fendant moved  for  judgment  non  obstante 
veredicto  which  waa  refused.  Judgment 
having  been  entered  on  the  verdict,  the  de- 
fendant has  taken  this  appeal. 

The  assignments  allege  error  In  tbe  court 
in  not  directing  a  verdict  for  the  defendant 
company,  and  subsequently  In  refusing  to 
enter  judgment  for  the  defendant  non  ob- 
stante veredicto.  Tbe  position  of  the  de- 
fendant company,  as  stated  by  its  counsel, 
is  that,  under  the  circumstances  disclosed 
on  the  trial,  the  presumption  that  the  loss 
occurred  on,  the  company's  line  was  so  de- 
cisively met  by  Its  evidence  as  to  slilf  t  the 
burden  of  proof,  and  that  tbe  plaintiff  did 
not  meet  the  burden  thns  shifted  to  him, 
and  therefore  the  court  should  have  direct- 
ed a  verdict  for  the  defendant.  We  do  not 
regard  this  position  as  tenable.  The  case, 
as  tried,  resolved  Itself  into  the  single  ques- 
tion of  fact  whether  the  plaintiff  had  de- 
livered to  the  Initial  carrier  at  Findlay  17 
or  18  cases  of  rugs  to  be  transported  to 
Mansfield.  If  18  cases  were  received  by  the 
initial  carrier  at  l<indlay  for  shipment  to 
Mansfield  to  be  carried  over  its  own  line 
and  tbe  defendant's  line,  the  subsequent  fail- 
ure of  the  defendant  to  deliver  tbe  18  tiises 
cast  the  burden  upon  it  to  account  for  the 
failure  to  make  the  delivery  of  all  tbe  cases 
to  tbe  consignee  at  Mansfield.  Under  the 
circumstances,  a  presumption  arose  that  the 
loss  occurred  on  the  defendant  company's 
line. Alt  is  not  alleged  that  all  the  rugs  re- 
celv<A  by  the  initial  carrier  for  shipment 
to  Mansfield  were  no^  delivered  to  the  de- 
fendant at  Dunkirk  to  complete  the  transpor- 
tation. The  delivery  of  the  rugs  to  the  in- 
itial carrier,  and  the  failure  of  the  connect- 
ing carrier  to  deliver  them  at  their  destina- 
tion, raised  the  presumption  of  negligence 
on  the  part  of  the  defendant  company  which 
it  was  called  upon  to  rebut.  It  made  the 
attempt  to  rebut  the  presumption  by  show- 
ing tbat  only  17  cases  of  rugs  bad  been  de- 
livered to  the  initial  carrier  at  Findlay  for 
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transportation  to  Mansfield.  In  no  otber 
way  did  the  defendant  attempt  to  meet  the 
presumption  of  negligence  arising  from  the 
failure  to  dellrer  the  case  of  rugs.  It  is 
apparent,  therefore,  that  whether  the  pre- 
sumption of  the  defendant's  negligence  was 
rebntted  or  not  turned  upon  the  disputed 
fact  whether  the  rugs  were  delivered,  as  al- 
leged by  the  plaintiff,  to  the  Initial  carrier 
at  lindlay.  Under  the  evidence  offered,  it 
is  manifest  that  the  court  could  not  have 
declared  that  the  presumption  was  conclu- 
sively rebutted,  and  directed  a  verdict  for 
the  defendant  The  plaintiff  testified  clear- 
ly and  distinctly  that  he  had  delivered  18 
cases  to  be  shipped  to  Mansfield.  He  was 
corroborated  by  the  bill  of  lading  or  receipt 
of  the  defendant  company's  billing  clerk  ac- 
knowledging the  receipt  of  18  cases  to  be 
shipped  to  Mansfield.  The  notice  given  by 
the  defendant  company  to  the  consignee  at 
Mansfield  while  noting  a  case  short  stated 
that  18  cases  had  been  delivered  to  the  In- 
itial carrier  at  Flndlay  for  shipment.  This 
evidence  clearly  made  out  a  case  which  the 
learned  court  was  required  to  submit  to  the 
jury.  The  facts  as  thus  proven  raised  a 
presumption  of  negligence  on  the  part  of  the 
defendant   company. 

The  billing  clerk  and  the  checking  clerk 
of  the  Initial  carrier  testified  for  the  de- 
fendant. These  witnesses  denied  that  18 
cases  of  rugs  had  been  delivered  at  Flndlay 
for  shipment  to  Mansfield,  or  that  that  num- 
ber of  cases  had  been  shipped  to  that  desti- 
nation. They  further  denied  that  18  cases 
of  rugs  were  placed  In  the  car  for  shipment 
to  Mansfield.  They  testified  that  they  count- 
ed the  number  .of  cases  that  were  delivered 
originally  to  the  initial  carrier  at  Flndlay 
and  that  In  all  they  only  numbered  18,  and 
1  of  the  cases  was  to  be  shipped  to  Mew 
Tork  and  17  to  Mansfield.  The  billing  clerk 
further  testified  that  after  the  cases  had 
all  been  delivered  he  counted  them  and  made 
out  a  bill  of  lading  originally  for  17  cases 
to  be  shipped  to  Mansfield  and  1  case  to  New 
Xork,  but,  there  being  some  dissatisfaction 
on  the  part  of  the  plaintiff  by  reason  of 
freight  charges,  be  made  out  another  bill 
of  lading  in  which  the  rate  was  reduced  and 
in  which  the  number  of  cases  to  be  shipped 
to  Mansfield  was  erroneously  stated  to  be 
18  instead  of  17.  The  defendant  claims 
that  the  testimony  of  these  two  witnesses 
show  that  but  17  cases  of  rugs  were  receiv- 
ed for  shipment  to  Mansfield,  and  explains 
how  the  error  In  the  bill  of  lading  occurred. 
But  In  view  of  the  plaintiff's  evidence  ft 
would  have  been  error  for  the  learned  court 
below  to  have  Instructed  the  Jury  that  the 
testimony  of  these  two  witnesses  conclu- 
sively showed  that  but  17  cases  of  rugs  had 
been  delivered  to  the  Initial  carrier  for 
transportation,  and  that  therefore  the  ver- 
dict should  be  for  the  defendant.    The  plain- 


tiff made  out  a  case  for  the  Jury  by  his  own 
testimony  and  the  bill  of  lading  Issued  by 
the  initial  carrier.  This  raised  the  presump- 
tion which  the  defendant  had  to  meet  The 
attempt  to  meet  it  was  solely  by  the  intro- 
duction of  oral  testimony  which  had  to  be 
submitted  for  the  consideration  of  the  Jury. 
The  credibility  of  the  witnesses  was  for 
the  Jury,  and  not  for  the  court  Whether 
the  defendant  met  and  overcome  the  plaln- 
tifTs  testimony  as  to  the  disputed  fact  of 
delivery  of  the  rugs  to  the  carrier  at  Mans- 
field was  a  question  clearly  within  the  prov- 
ince of  the  Jury.  If  it  was  decided  by  that 
body  in  favor  of  the  defendant  there  was 
no  delivery  to  the  Initial  carrier  of  the  miss- 
ing case  of  rugs,  and,  upon  the  failure  of 
the  connecting  carrier  to  deliver  it  at  th^ 
da||lnatlon.  there  was  no  presumption  of 
n^igence  on  the  part  of  the  defendant 
which  would  Impose  liability  In  this  case. 
If  on  the  other  hand  the  Jury  found  that 
the  missing  case  was  delivered  to  the  Initial 
carrier  to  be  shipped  under  the  bill  of  lad- 
ing to  Mansfield,  and  the  connecting  carrier 
did  not  deliver  it  to  the  consignee,  there 
arose  a  presumption  of  negligence  on  the 
part  of  the  defendant  which  was  not  rebut- 
ted, and  the  plaintiff  was  entitled  to  recov- 
er. The  single  question  of  fact  determina- 
tive of  the  case,  was  for  the  Jury,  and  the 
learned  trial  Judge  was  right  in  refusing  to 
enter  Judgment  for  the  defendant,  notwith- 
standing the  verdict. 
The  Judgment   Is   affirmed. 

ELEIN,  J.,  dissents. 


In  n  WALLACE'S  ESTATE. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1912.) 

Wills  (|  821*)  —  CoNSTBUonoif— liEQACiKa 

Chaboed  on  Real  Estate. 

Testator  pave  all  his  personal  and  real  es- 
tate to  his  wife,  and  expressed  a  desire  that 
certain  money  legacies  should  be  paid  out  of 
the  estate,  and  gave  the  balance  ot  his  estate 
and  a  share  in  hla  business  to  his  wife.  Held, 
that  the  real  estate  devise  to  the  wife  was  not 
charged  with  the  money  legacies. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  It  2114-2119;   Dec.  Dig.  %  821.*] 

Appeal  from  Orphans'.  Court,  Allegheny 
County. 

In  the  matter  of  the  Estate  of  John  J. 
Wallace.  From  a  decree  dlamlssing  the  pe- 
tition to  charge  legacies  on  land,  John  J. 
Wallace  and  others  appeaL    Affirmed. 

Miller,  J.,  filed  the  following  opinion  In  th» 
court  b^ow: 

"This  is  a  proceeding  on  petition  and  an- 
swer  to  determine  the  status  of  certain  leg- 
acies and  the  liability  of  testator's  land  to 
be  charged  therewith. 

"John  J.  Wallace,  testator,  died  July  21. 
1907,  leaving  to  survive  him  a  vrldow,  bnt 
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so  cblldren  nor  father  or  mother;  his  near- 
est blood  relations  are  a  brother  and  the 
latter'B  five  children,  also  the  children  of  a 
deceased  sister;  this  sister  died  after  the 
decedent,  testate,  appointing  decedent's 
brother  as  guardian  and  trustee  for  her  chil- 
dren. 

"Testator's  will  is  as  follows:  'Pittsburgh, 
Pa.,  November  13,  1806.  I,  Jolm  J.  Wal- 
lace, of  607  Wlnfleld  St,  aty  of  Pittsburgh, 
county  of  Allegheny,  state  of  Pennsylvania, 
do  bereby  declare  this  as  my  last  will  and 
testament.  Being  in  sound  and  perfect 
bealth  and  desirous  of  arranging  my  world- 
ly affairs,  I  liereby  will  and  bequeath  as 
follows:  All  household  goods,  furniture, 
etc.,  all  my  personal  Jewelry,  all  monies,  all 
stoclu  now  held  in  my  name,  all  real  es- 
tate that  I  own,  or  have  interest  In  at  the 
time  of  my  departure  from  this  life,  to  my 
dear  wife  Maggie  J.  Trussell  Wallace,  who 
always  bas  been  a  kind  and  loving  wife  and 
faithful  companion,  and  I  know  that  she 
will  carry  out  my  wishes  as  talked  over  be- 
tween us.  I  desire  that  my  sister  Mrs. 
Agnes  W.  Oreen.  sliall  have  ($10,000)  ten 
thousand  dollars  out  of  my  estate,  to  my 
nephews  Orlando  Oreen  and  .Wallace  Green, 
her  sons  ($1,000)  one  thousand  each  and  Mrs. 
Maggie  Wallace,  my  wife,  is  to  be  their  guard- 
Ian.  To  James  H:  Wallace  ctiildren  (my  broth- 
er's children)  Rheams  ($6,000)  five  thousand 
dollars,  Margaret,  Elizabeth,  Ruth  and 
James  H.,  Jr.  ($1,000)  one  thousand  each, 
to  be  given  to  their  father  and  mother  for 
them.  Balance  of  my  estate  and  share  In 
business  to  be  given  to  my  wife  Maggie. 
[Signed]  John  J.  Wallace.  Witnesses:  S. 
C.  Moran,  T.  O'CarroU.' 

TThe  executrix's  account  of  the  personal 
estate  of  testator  at  No.  104  March  term, 
1910,  tnclnding  the  decedent's  interest  in 
the  partnership  business  with  his  brother, 
mder  his  father's  will,  shows  no  distribu- 
tion to  the  petitioning  legatees;  there  is  no 
personal  estate  trom  which  these  legacies 
can  be  i>aid.  The  only  estate  remaining 
>8  testator's  undivided  one-half  interest  in 
a  lot  and  business  building  thereon,  situated 
on  Liberty  avenue,  this  city,  which  interest 
Is  valued   at  $75,000. 

"The  bequests  to  the  widow  of  household 
goods,  furniture.  Jewelry,  moneys,  stocks, 
and  real  estate  are  speclflc  and  absolute. 
Having  thus  given  her  all  his  real  estate, 
he  expresses  a  desire  that  the  general  leg- 
acies shall  be  paid'  out  of  his  estate,  not 
oat  of  what  be  bad  previously  given  her. 
This  remaining  estate  not  devised  was  his 
Interest  la  the  partnership;  it  is  what  he 
had  reference  to  in  the  language  'balance 
of  my  estate  and  share  in  business'  after 
the  l^ades  were  paid  therefrom,  what  was 
left  should  in  addition  go  to  his  widow; 
this  does  not  change  the  absolute  devise  to 
her  of  the  estate  previously  given;  these  leg- 


acies were  to  be  paid,  if  binding,  out  of 
the  balance  of  his  estate  not  otherwise  giv- 
en. The  devise  of  the  real  estate  to  the 
widow  vested  in  her  as  a  purchaser;  her 
legacy  is  preferred  over  general  legacies 
(University  of  Pennsylvania's  Appeal,  97  Pa. 
187);  she  is  the  first  taker,  the  principal 
object  of  his  bounty  (Watson  v.  Smith,  210 
Pa.  190,  59  Ati.  988),  taking  under  the  vrill 
in  lieu  of  her  statutory  rights;  she  stands 
on  an  equity  superior  even  to  that  of  a  child 
(Finney's  Appeal,  113  Pa.  11,  4  Atl.  60);  the 
devise  to  her  does  not  abate  with  other  gen- 
eral legacies  (Reed  v.  Reed,  9  Watts,  263). 

"Even  if  there  were  doubt  as  to  the  stand- 
ing of  these  general  legacies,  and  conceding 
that  payment  thereof  could  be  enforced  out 
of  personalty,  they  are  not  charges  against 
the  real  estate  devised  to  the  widow.  Pri- 
marily, general  legacies  are  payable  out  of 
the  personalty;  only  express  language  or 
necessary  implication  charges  them  upon  the 
land  (Shenk  t.  Shenk,  160  Pa.  621,  24  Att. 
680);  a  mere  direction  that  a  devisee  shall 
pay  a  legacy  does  not  create  a  charge  on 
the  land  (Cable's  Appeal,  91  Pa.  827);  de- 
ficiency of  personal  assets  does  not  create 
an  inference  of  the  intention  to  charge 
the  real  estate  with  payment  (Heathcote's 
Estate,  209  Pa.  622,  68  Atl.  888);  there  Is 
no  direction  to  sell,  no  necessity  to  sell  for 
the  purpose  of  carrying  out  the  binding  pro- 
vision of  the  will,  nor  such  a  blending  of 
personalty  and  real  estate  as  to  indicate 
an  intention  to  charge  the  real  estate  (Du- 
vall's  Estate,  146  Pa.  176,  28  Atl.  231).  The 
petition  must  be 'dismissed." 

Argued  before  FBLL,  O.  J.,  and  BROWN, 
MBSTREKAT,  POTTER,  ELKIN,  STEW- 
ART, and  M0SCHZI8KBR,  JJ. 

Smith  H.  Shannon,  for  appellants.  John 
M.  Freeman,  D.  ^.  Watson,  and  Ernest  0. 
Irwin,  for  appdlee. 

PER  CURIAM.  The  decree  is  afBrmed 
on  the  opinion  of  Judge  Miller. 


MOORB  et  at  v.  THOMAS  MOORE  DIS- 
TILLING CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1912.) 

1.  Receivers  (J  183*)  —  Pboceedirob  — An- 
swKB  to  Ritlb  to  Show  Caitsx. 

The  refusal  to  permit  a  party  who  has  ac- 
cepted notice  before  return  day,  of  a  rule  to 
show  cause  why  a  receiver  should  not  make 
a  private  sale,  to  file  an  answer  21  days  after 
the  return  day  nunc  pro  tunc  as  of  the  return 
day,  will  not  be  reversed  where  no  explanation 
or  excuse  was  offered  for  the  delay. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  {  229;   Dec.  Dig.  {  133.*]      > 

2.  Affbal   and   Ebrob    (§   956*)— Riview— 
DiscBETioK  OP  Trial  Court. 

A  ruling  on  an  application  for  extension 
of  time  in  which  to  plead  or  answer,  being  in 
the  discretion  of  the  trial  court,  will  not  be 


•For  other  amta  sea  sam*  topic  and  gecUoa  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 


Digitized  by  CjOOQIC 


282 


83  ATLANTIC  BEPORTEB 


(Pa. 


reversed  in  the  abience  of  gross  abase  of  dis- 
cretion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $1  3810,  3891;  Dec.  Dig.  { 
956.*] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Bill  In  equity  by  C.  P.  Moore  and  others 
against  the  Thomas  Moore  Distilling  Com- 
pany for  a  receiver.  From  an  order  refusing 
leave  to  file  an.  answer  nunc  pro  tunc  to  a 
rule  why  the  receiver  should  not  make  a  pri- 
vate sale,  the  bank  of  Pittsburgh  appeals. 
Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MEiSTREZAT,  POTTER,  EiLKIN,  and 
MOSCHZISKEB,  JJ. 

Charles  B.  Prichard  and  Blakeley  &  Gal- 
vert,  for  appellant  W.  B.  Rodgers,  for  ap- 
pellee. 

PER  CURIAM.  The  argument  on  behalf 
of  the  appellant  has  taken  a  much  wider 
range  than  is  called  for  by  the  single  ques- 
tion raised  by  the  appeal.  The  only  assign- 
ment of  error  based  on  an  exception  relates 
to  the  refusal  of  the  court  to  allow  an  an- 
swer to  be  filed  nun  pro  tunc  to  a  rule  to 
show  cause,  21  days  after  the  return  day  of 
the  rule. 

[1]  The  receiver  of  an  insolvent  distilling 
company  was  authorized  by  the  court  to  sell 
its  real  estate,  but  was  unable  to  obtain  a 
satisfactory  price.  He  petitioned  the  court, 
setting  out  that  he  had  an  ofFer  for  all  the 
property  of  the  company,  real  and  personal, 
which  he  had  submitted  at  a  meeting. at- 
tended by  80  per  cent,  of  the  creditors,  all  of 
whom  favored  Its  acceptance;  that  it  was 
impracticable  to  sell  the  real  estate  sepa- 
rated from  the  personal  property;  that  a 
part  of  the  latter  consisted  of  9,287  barrels 
of  whisky,  for  which  the  company  had  Is- 
sued warehouse  receipts,  and  in  many  in- 
stances duplicate  receipts,  thereby  placing 
the  title  to  the  whisky  in  dispute.  On  this 
petition  a  rule  was  granted  on  all  persons 
holding  warehouse  receipts  to  show  cause 
why  a  private  sale  of  the  whisky,  together 
with  the  real  estate,  machinery,  etc.,  should 
not  be  made  on  the  terms  oCtered.  The  rule 
was  granted  January  24,  1911,  returnable 
February  4,  1911,  and  notice  of  it  was  ac- 
cepted by  the  attorneys  of  the  appellant  on 
•Tanuary  28th.  On  February  25th,  when  the 
cause  came  on  to  be  heard,  the  appellant 
iisked  leave  to  file  an  answer  nunc  pro  tunc 
as  of  February  4th,  the  return  day  for  the 
rule.  No  explanation  or  excuse  was  ottered 
for  the  delay  and  leave  was  refused.  To 
this  ruling  an  exception  was  taken;  no  ex- 
ception was  taken  to  the  order  of  sale. 

[2]  The  allowance  or  refusal  to  allow  an 
extension  of  time  in  wliich  to  plead  or  an- 
swer is  a  matter  within  the  discretion  of  the 
court  in  which  the  proceeding  is  pending.    It 


is  a  power  Indispensable  to  the  proper  con- 
duct of  the  business  of  the  court,  and  noth- 
ing short  of  gross  abuse  would  warrant  a 
reversal  of, its  order.  Holland  v.  White,  120 
Pa.  228,  13  Atl.  782,  783.  In  thU  case  the 
discretion  of  the  court  appears  to  have  been 
wisely  exercised.  The  appellant  had  ample 
time  in  which  to  answer  and  no  excuse  for 
Its  default  was  offered.  The  interest  of  the 
creditors  required  prompt  action  by  the  re- 
ceiver and  the  order  of  sale  preserved  any 
rights  the  appellant  had. 

The  order  is  affirmed  at  the  cost  of  the  ap- 
pellant =_ 

McGONNEU,  T.  PITTSBURGH  BTS.  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1012.) 

1.  Affbai,   and    Ebbob    (§   730*)  — Assios- 
incNTs  OF  Ebbob— Specifications. 

Where  the  appellant  assigns  an  entire 
charp;e  as  inadequate,  be  should  indicate  in  his 
specifications  of  error  wherein  it  is  deficient, 
so  that  attention  may  be  directed  to  the  par- 
ticular points  he  desires  to  make. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig,  {{  3013-3016;  Dec  Dig.  f 
780.*] 

2.  TBIAI.    ({  206*)— iNSTRUOnONB— RUI,E8   OF 

Evidence. 

In  an  accident  case,  where  the  testimony 
of  medical  experts  is  conflicting,  the  trial  Judge 
should  call  the  jury's  attention  to  the  conflict 
and  instruct  them  to  reconcile  the  contradic- 
tions, and  as  to  what  was  their  duty  if  they 
could  not  do  so. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  500;   Dec.  Dig.  |  206.*] 

8.  DaUAGES   (J  216*)— ASBESSUKHT— Irsibuc- 

noNS. 

In  a  personal  injury  case,  it  is  error  for 
the  trial  judge  to  instruct  that  plaintiff  is  en- 
titled to  compensation  by  way  of  damages  for 
delay  and  that  it  might  be  less  than  6  per  cent 
or  it  might  be  any  per  cent  the  jury  would 
say  was  right. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  B  648-655;    Dec.  Dig.  |  216.*] 

4.  DaUAOES    (J    225*)— INTEBEST    (f    31*)— AS- 
SESSMENT. 

The  diamages  in  a  personal  injury"  action 
are  assessed  as  of  the  date  of  the  trial  and 
not  of  the  injury,  and  there  can  be  no  general 
compensation  for  delay,  and  such  compensation 
should  never  be  at  a  nigher  rate  than  6  per 
cent. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  (  567 ;  Dec.  Dig.  i  225  ;*  Interest, 
Cent  Dig.  H  64-67 ;    Dec.  Dig.  S  31.*] 

5.  Dauaqes  (§  173*) -AssEBsiCENT  — Buffi - 
ciENCY  OF  Evidence. 

In  an  action  for  personal  injuries,  -  testi- 
mony showing  wages  paid  to  a  servant  employ- 
ed to  perform  necessanr  work  for  plaintifiF. 
which  she  did  for  herself  before  the  injury,  is 
admissible,  and  proof  of  her  diminution  of 
earning  power  need  not  be  clear  and  indabi- 
table. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  H  490-492,  501;  Dec  Dig.  i  17S.*j 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  of  trespass  for  personal  injuries  by 
Mary  McGonnell,  individually  and  as  execu- 
trix of  the  estate  of  John  McGonnell,  against 
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tbe  Pittsburgh  Railways  Oompany.  From  a 
jndgment  for  plaintiff,  defendant  appeals. 
Reversed  wltb  a  venire  facias  de  novo. 

At  the  trial  the  plaintiff  was  permitted 
under  objection  and  exception  to  prove  her 
loss  of  earning  power  by  showing  that  she 
had  to  employ  more  servants  after  her  acci- 
dent than  before,  Inasmuch  as  she  was  not 
able  to  do  a  certain  amount  of  work  In  her 
occupation  as  a  keeper  of  a  hotel  or  board- 
ing house. 

The  court  charged  to  part  as  follows: 

"She  1b  capable  of  earning,  and  she  does 
not  claim  she  Is  not,  but  she  says  she  cannot 
do  certain  things  that  she  used  to  do  before, 
and  that  she  is  obliged  to  hire  help.  As 
throwing  some  light  upon  the  value  of  her 
services,  which  she  claims  to  have  lost,  she 
was  permitted  to  testify  to  the  value  of  the 
service  of  servants  who  had  supplied  her 
place.  Now  that  Is  not  the  measure,  what 
she  has  to  pay  some  one,  but  It  is  evidence 
for  you  to  take  into  consideration,  if  you  find 
a  verdict  here,  in  arriving  at  the  value  of  her 
labor.  Whether  that  would  be  the  full 
amount,  or  less,  depends  on  how  much  of 
her  service  was  lost,  and  as  I  say,  I  do  not 
think  she  lost  all  of  bet  service  by  any 
means. 

"The  verdict  Is  always  the  present  value, 
60  far  as  the  future  losses  are  concerned, 
and  you  know  perfectly  well  that  it  is  worth 
more  to  a  man  to  get  $100  to-day  than  It  Is 
to  get  91  a  day  for  100  days.  That  Is  a  mat- 
ter that  always  must  be  considered,  and  where 
money  has  been  due  for  some  time  the  Jury 
may  add,  for  its  retention,  compensation  by 
way  of  damages  .for  the  delay,  not  interest 
as  sucb.  Perhaps  several  of  you  were  on 
the  Jury  the  other  day  where  the  verdict  said 
'and  interest,'  and  I  was  obliged  to  have  that 
word  'interest'  changed.  If  It  happened  to 
have  said  'damages  at  so  much  per  cent.,'  I 
guess  it  would  have  been  all  right.  It  might 
be  less  than  6  per  cent;  it  might  be  any  per 
cent,  tbat  tbe  Jury  would  say  was  right 
While  6  per  cent  is  the  legal  rate,  money  Is 
sometimes  not  worth  6  per  cent.  You  cannot 
always  get  it  in  any  safe  Investment  For 
that  reason  the  law  allows  the  Jury  to  fix  it" 

Verdict  and  Judgment  for  estate  of  John 
McOonnell  for  $500,  and  for  Mary  McGon- 
nell  for  $6,000.     Defendant  appealed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
SIESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

Walter  M.  Lindsay,  Clarence  Burleigh,  and 
William  A.  Challener,  for  appellant  Rody  P. 
Marshall  and  Thomas  M.  Marshall,  for  ap- 
pellee. 

HOSOHZISKER,  3.  This  was  an  action 
brought  by  John  McGonnell  and  Mary,  his 
wife,  to  recover  for  personal  Injuries  to  the 
Utter.  John  died  while  tbe  suit  was  pend- 
iog,  and  It  was  continued  by  the  widow  on 
her  own  behalf  and  as  executrix  of  the  estate 


of  her  deceased  husband.  The  Jury  render- 
ed  a  verdict  in  the  sum  of  $500  for  the  estate 
of  John  McOonnell,  and  one  of  $6,000  for 
Mary  McGonnell.  Judgments  were  entered 
thereon,  and  the  defendant  has  appealed. 

[1]  Where  the  appellant  assigns  an  entire 
charge  as  Inadequate,  he  should  indicate  in 
his  specification  of  error  wherein  it  is  defi- 
cient so  that  attention  may  be  directed  to 
the  particular  points  he  desires  to  make. 
This  course  was  not  pursued  in  the  present 
case. 

[2]  In  bis  argummt,  however,  the  appel- 
lant suggests  that  the  charge  failed  to  make 
any  reference  to  the  testimony  of  the  medical 
experts,  and  urges  that  it  was  the  duty  ol 
the  trial  Judge  to  explain  the  nature  of  sucb 
testimony  and  the  effect  which  should  be 
given  to  it;  that  the  Jury's  attention  should 
have  been  called  to  the  conflict  in  the  testi- 
mony of  these  experts;  that  they  should  have 
been  Instructed  to  reconcile  the  contradic- 
tions, and  as  to  what  their  duty  was  in  case 
they  could  not  do  so.  While  these  criticisms 
are  Justifiable,  since  no  special  Instructions 
were  requested,  we  might  not  reverse  on 
them  alone;  but  as  there  Is  at  least  one  oth- 
er error,  which  necessitates  a  retrial,  we  sus- 
tain the  third  assignment 

[3, 4]  Plain  error  was  committed  In  saying 
to  the  Jury  that  the  plaintiff  was  entitled 
to  "compensation  by  way  of  damages  for  de- 
lay," and  that  "It  might  be  less  than  6  per 
cent;  it  might  be  any  per  cent  the  Jury 
would  say  was  right  •  •  •"  In  a  per- 
sonal injury  case  the  damages  are  assessed 
as  of  the  date  of  the  trial  and  not  of  the  In- 
Jury.  Hence  there  can  be  no  general  com- 
pensation for  delay.  1  Sedgwick  on  Dam- 
ages (8th  Ed.)  i  320;  Pittsburgh  Southern 
Ry.  Co.  V.  Taylor,  104  Pa.  306,  317,  49  Am. 
Rep.  R80;  Richards  v.  Citizens'  Natural  Gas 
Co.,  180  Pa.  87,  18  Atl.  600.  Furthermore 
sucb  compensation  can  never  be  at  a  higher 
rate  than  6  per  cent  The  fourth  assign- 
ment Is  sustained. 

[I]  It  appears  that  for  some  years  prior 
to  her  Injury  the  plaintiff,  Mary  McGonnell, 
had  kept  a  hotel  at  Atlantic  City,  N.  J.,  and 
that  she  has  since  continued  In  the  same  busi- 
ness but  changed  her  location  to  McKees 
Rocks,  Allegheny  county,  in  this  state. 
While  her  former  place  differed  from  tbe 
present  one  in  size  and  character,  the  occupa- 
tion pursued  by  her  is  essentially  the  same. 
The  first  assignment  complains  of  evidence 
Introduced  to  show  wages  paid  by  the  plain- 
tiff to  servants  at  her  new  hotel,  who  were 
engaged  to  do  work  which  prior  to  the  acci- 
dent at  her  old  place  of  business,  she  had 
been  able  to  accomplish  herself.  Testimony 
showing  wages  paid  to  a  servant  employed  to 
perform  necessary  work  for  a  plaintiff,  which 
before  her  injury  she  did  herself,  is  always 
admissible  OVlllis  v.  Traction  Co.,  189  Pa. 
430,  42  Atl.  1);  and  proof  relied  upon  to 
show  diminution  of  earning  power  need  not 
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be  clear  and  Indubitable.  Simpson  t.  Rail- 
road Co..  210  Pa.  101,  104,  69  AU.  683.  The 
testimony  called  to  our  attention  is  so  vague 
and  uncertain  t]iat  no  satisfactory  conclusion 
concerning  a  definite  actual  loss  could  be 
based  tbereon,  and  It  wonld  be  of  little  aid 
for  any  purpose;  but  we  see  no  error  in  its 
admission.  Tbe  only  lust  criticism  tbat  can 
be  aimed  at  tbe  abstract  from  the  charge 
covered  by  the  second  assignment  is  that  in 
dealing  with  this  testimony  tbe  trial  Judge 
failed  to  call  attention  to  Its  vague  and  un- 
certain quality.  Neither  of  these  assign- 
ments is  sustained. 

The  Judgment  is  reversed  with  a  venire 
facias  de  novo. 


THOMPSON  ▼.  HAZELWOOD  SAVINGS  & 
TRUST  CO. 

(Supreme  Court  of  Pennaylrania.    Jan.  2, 
1912.) 

L  Barkb  ahd  Barking  (S  133*)— Deposits 

— Recovebt  by  Depositor. 

Notwithstanding  the  printed  regulation  in 
a  deposit  book  issued  by  a  bank  that  the  de- 
posit could  only  be  withdrawn  on  four  montha' 
notice,  the  bank  may  show  an  agreement  con- 
temporaneous with  the  deposit  that  the  de- 
positor would  leave  the  whole  deposit  in  the 
bank  till  the  note  of  a  corporation  of  which 
he  was  president  was  paid  in  full,  and  on  proof 
of  such  agreement  by  the  evidence  of  two  wit- 
nesses, a  verdict  and  judgment  for  the  bank, 
in  an  action  by  the  depositor  to  recover  the 
deposit  after  four  months'  notice,  wUl  be  sus- 
tained. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  U  839-862;  Dec.  Dig.  f 
188.*] 

2.  Banks  ard  Barkiro  ({  186*)— Dkpobitb 
— LiBN  or  Bark. 

An  agreement  that  a  bank  deposit  should 
remain  in  tiie  bank  till  a  note  of  a  corpora- 
tion of  which  the  depositor  was  president 
should  be  paid  amounted  to  a  pledge  and  gave 
the  Iwnk  a  lien  on  the  deposit  till  the  note 
should  be  paid  in  fuU. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  »  863-374;    Dec.  Dig.  { 
136.*] 
8.  Barks  ard  Barkiro  ({  138*)— DEPoerrs 

— COIJ.ATEBAI.    AGBEEltXRT— CORBIDEBATION. 

An  agreement  by  a  depositor  to  permit 
his  deposit  to  remain  in  the  bank  till  the  not^e 
of  a  corporation  of  which  he  was  president 
should  be  paid,  if  the  bank  wonld  grant  a  re- 
newal of  the  note,  was  supported  by  sufficient 
consideration. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Bankmg,  Cent  Dig.  H  839-352;    Dec.  Dig.  f 
133.*] 
4.  FBAtrns,  Statute  of  (I  28*)— Coixateral 

AOBEBMXRT— BARKIRG   DEPOSIT. 

An  oral  agreement  by  a  bank  depositor  to 
permit  his  deposit  to  remhin  till  a  corporation 
of  which  he  was  president  should  pay  its  note 
in  full  was  not  within  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frands, 
Statute  of,  Cent  Dig.  {{  18,  19;  Dec.  Dig.  { 
23.*] 

6.  Banks  ard  Barking   ((  133*)— Deposits 

— COIXATEBAI.  AG8EKMENT— CEBTAINTT. 

An  agreement  by  a  depositor  to  permit  his 
deposit  to  remain  in  the  bank  till  the  note  of 


a  corporation  of  which  be  was  president  should 
be  paid,  the  note  being  for  a  fixed  period,  was 
not  void  for  uncertainty. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
BanUng,  Cent  Dig.  H  SS»-SS2;    Dec.  Dig.  i 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  of  assumpsit  by  Frank  T.  Thomp- 
son against  the  Hazelwood  Savings  ft  Trust 
Company  to  recover  tbe  amount  of  a  deposit 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.    Affirmed. 

The  fticts  are  stated  In  tbe  opinion  of  tbe 
Supreme  Court 

Plaintiff  presented  the  following  points: 

"(1)  The  agreement  that  defmdant  alleges 
the  plaintiff,  Thompson,  made  on  October  15, 
1907,  whoi  he  made  tbe  (10,000  deposit,  viz., 
that  he  wonld  leave  it  in  the  trust  company 
in  the  savings  department  until  the  note  of 
the  Pennsylvania  Bed  Company  was  paid,  is 
an  agreement  to  answer  for  the  default  of 
another,  and  imder  tbe  law  is  required  to  be 
evidenced  by  writing,  and  cannot  be  proved 
by  good  oath.  There  Is  no  evidence  in  writ- 
ing of  this  agreement  There  is  no  legal 
proof  of  this  agreement  and  the  verdict  must 
therefore  be  for  the  plaintiff.  Answer:  Re- 
fused. 

"(2)  Under  all  the  evidence  the  verdict 
must  be  for  the  plaintiff  Answer:  Re- 
fused." 

The  court  charged  In  part  as  follows:  "The- 
contention  la — and  there  is  where  the  dispute 
is  too — ^tbat  the  deposit  was  made  upon 
terms  different  from  those  set  forth  In  the 
bank  book,  which  was  delivered  to  the  plain- 
tiff, namdy,  the  defendant's  contention  is 
that  he  made  that  deposit  upon  the  oral 
promise,  given  at  tbi  time  the  deposit  was 
made,  that  the  money  should  remain  in  the 
bank  or  trust  company  until  that  note  was 
paid.  And  that  Is  the  question  for  you  to 
determine  in  this  case.  Upon  your  deter- 
mination of  that  question  your  verdict  will 
be,  whether  in  fbvor  of  the  plaintiff  or  In 
favor  of  the  defendant" 

Verdict  and  judgment  for  defoidant. 
Plaintiff  appealed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART,    and   MOSGHZISKER,    JJ. 

John  P.  Hunter,  Walter  I^on.  O.  C.  Lewis, 
and  R.  H.  Jackson,  for  appellant  John  C. 
Bane  and  S.  Harvey  Thompson,  for  appellee. 

MOSCHZISKER,  J.  On  October  15,  1007. 
the  plaintiff  deposited  tbe  sum  of  $10,000 
with  the  defendant  company,  and  received 
tbe  ordinary  bank  book  contalnlnc  Its  roles 
and  regulations,  one  of  which  was:  "De- 
posits made  in  this  savings  and  trust  com- 
pany can  only  be  withdrawn  an  notice  being 
given  to  the  treasurer  as  follows:     If  the 
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sum  proposed  to  be  drawn  be  *  *  *  any 
mm  over  $1,500,  four  months'  notice."  On 
F^rnaiT  12,  1908,  tbe  plaintiff  gave  the  re- 
qnired  notice  of  his  Intention  to  withdraw 
the  deposit,  but  the  defendant  refused  pay- 
ment upon  the  ground  tliat  the  plaintiff  had 
agreed  that  the  money  should  not  be  with- 
drawn nntil  a  certain  note  of  a  third  party, 
dlsconnted  by  the  defendant  company,  and 
renewed  at  the  instance  of  the  plaintiff,  Iiad 
been  taken  up.  Whereupon  tlie  plalntUt 
bronght  this  suit  In  assumpsit 

At  the  trial  the  defense  showed  that  the 
plaintiff  was  president,  stockholder,  and  cred- 
itor of  the  Pennsylvania  Bed  Company;  that 
tbe  defendant  had  discounted  the  latter's 
note  for  $10,000;  that  It  had  become  dissatis- 
fied with  tbe  collateral  and  demanded  pay- 
ment; that  on  October  16,  1907,  the  plaintiff 
called  at  the  defendant's  office  and  proposed 
that,  if  it  would  renew  the  note  of  the  bed 
company,  he  would  deposit  with  the  defend- 
ant company  $10,000  in  cash;  tliat  this  offer 
was  declined,  and  the  plaintiff  was  asked 
why  if  he  had  that  much  money,  he  did  not 
pay  tbe  note  himself,  to  which  he  replied, 
"I^ey  already  owe  me  a  good  deal  of  mon- 
ey," adding  that  the  bed  company  would  pay 
the  defendant  "when  they  would  not  pay 
him,  because  he  was  a  stockholder  and  the 
president  of  the  company."  The  plaintiff 
then  made  this  offer,  "If  you  will  renew  the 
Pennsylvania  Bed  Company's  note  for  three 
months,  I  will  make  yon  out  a  check  for  the 
Interest,  and  I  will  deposit  $10,000  in  the 
savings  account  and  agree  to  leave  it  here 
nntil  the  note  is  paid  in  full,"  to  which  the 
defendant  replied  that  it  would  accept  the 
deposit  and  renew  the  note  upon  tliat  under- 
standing, "and  no  other  way."  The  deposit 
was  accordingly  made  and  the  note  renewed. 
Tbe  trial  Judge  charged:  "If  the  defendant 
has  satisfied  you  by  clear,  precise,  and  in- 
dnbitable  evidence,  not  by  one  witness  only, 
bat  by  two  witnesses  or  more,  that  the  plain- 
tiir.  when  be  made  the  deposit,  agreed  that 
It  should  remain  in  that  bank  until  tbe  note 
of  the  Pennsylvania  Bed  Company  was  paid, 
then  you  should  find  a  verdict  for  the  defend- 
ant *  •  •  If,  on  the  other  hand,  you  are 
satisfied  tbe  plaintiff  did  not  make  any  such 
contract,  or  if  the  defendant  has  not  satis- 
fied yon  by  the  mensure-  of  proof  which  I 
have  given  you,  then  you  should  find  a  ver- 
dict In  favor  of  the  plaintiff."  The  verdict 
was  for  tbe  defendant. 

[1]  The  plaintiff  has  appealed,  and  con- 
tends that  where  a  passbook  is  issued  show- 
ing a  deposit  and  containing  regulations  as 
to  withdrawals,  it  cannot  be  proved  "by 
parol  evidence  that  such  deposit  was  not  to 
be  withdrawn  in  accordance  with  such  rules," 
nor  can  it  be  shown  that  the  deposit  "was 
sot  to  be  withdrawn  until  the  note  of  a 
third  person  was  paid";  that  such  proofs 
would  not  "constitute  a  defense  to  an  action 
bronght  for  such  deposit  after  due  notice  of 
withdrawal";    that  such  a  parol  agreement 


would  be  "a  violation  of  tbe  atetnte  of 
frauds";  and  that  it  would  not  "conatitnte 
such  deposit  collateral  for  sacb  note";  far- 
ther, that  the  alleged  parol  agreement  in 
this  case  had  no  sufficient  consideration  to 
support  it,  and  was  too  indefinite  and  uncer- 
tain to  be  enforced.  The  appellant  also  ques- 
tions the  admissibility  of  certain  evidence  in- 
troduced by  the  defendant  showing  that  the 
plaintiff  was  "a  creditor  of  such  third  per- 
son"; that  fact  not  being  "averred  in  the 
affidavit  of  defense." 

The  printed  regrnlatlon  above  quoted  and 
depended  upon  by  the  plaintiff  cannot  be 
said  to  constitute  a  contract  that  under  any 
and  all  circumstances  the  deposit  would  be 
paid  back  upon  four  months'  notice.  The 
rule  in  question  was  for  the  benefit  of  the 
defendant  company,  so  tbat  money  could  not 
be  withdrawn  in  less  tlian  tbe  stipulated 
time;  it  would  not  prevent  or  defeat  any 
special  agreement  to  the  effect  that  a  given 
deposit  should  remain  beyond  that  time;  par- 
ticularly is  this  so,  in  a  case  like  the  present, 
where  the  deposit  was  made  and  accepted 
upon  a  contemporaneous  agreement  not  to 
withdraw  it  until  the  note  was  paid.  We  say 
it  was  made  and  accepted  upon  these  terms, 
for  the  testimony  Is  that  the  plalntifTs  first 
offer  was  refused,  and  the  deposit  was  only 
accepted  upon  his  second  offer,  which  was  to 
allow  the  amount  to  remain  until  the  note 
was  paid  in  full;  tills  undoubtedly  was  what 
induced  the  defendant  to  renew  the  note,  and 
in  that  sense  was  part  of  the  contract  of  de- 
posit. The  evidence  upon  this  point  was  giv- 
en by  a  number  of  witnesses  whose  testi- 
mony was  in  accord. 

[2-4]  The  agreement  tbat  tbe  deposit 
should  remain  amounted  to  a  pledge  of  the 
plaintiff's  money,  and  gave  the  defendant  a 
lien  thereon  nntil  the  note  should  be  paid  in 
full.  "Tbe  three  elements  necessary  to  con- 
stitute a  contract  one  of  pledge  are:  (1) 
The  possession  of  the  pledged  property  must 
pass    from    the    pledgor    to    the    pledgee. 

*  •  *  (2)  The  legal  title  to  the  pledged 
property  must  remain  In  the  pledgor.  (3) 
The  pledgee  must  have  a  lien  on  the  property 
for  the  payment  of  a  debt  or  performance  of 
an  obligation  due  him  by  the  pledgor  or  some 
other  person."  31  Cyc.  T87.  "The  term- 
collateral  security — means  any  security  In 
addition  to  the  original  obligations."  31  Cyc. 
786.  "The  law  is  very  liberal  in  regard  to 
the  consideration  required  to  support  a 
pledge.  Accordingly  it  has  been  held  that 
such  consideration  may  consist    ♦    •    •    of 

•  •  •  an  extension  of  time  for  the  pay- 
ment of  a  debt  ♦  •  •  without  any  new 
consideration."  31  Cyc.  795-6;  Downing  v. 
Funk,  6  Rawle,  69;  Kean  v.  McKlnsey,  2 
Pa.  30.  "A  valuable  consideration  is  one 
which  is  either  a  benefit  to  the  party  promis- 
ing or  some  trouble  to  tbe  party  to  whom 
the  promise  is  made."  Mulrhead  v.  Klrk- 
patrick,  21  Pa.  237,  242.  It  may  consist  of  a 
"benefit  to  the  promisor  or  barm  to  the  prom- 
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laee."  Arnold  t.  Stedman,  46  Pa.  1S6,  188. 
In  this  case  the  plaintiff  induced  the  defoid- 
ant  to  withdraw  its  demand  for  the  immedi- 
ate payment  of  the  bed  company's  loan,  to 
extoid  the  time  three  months,  to  forbear  and 
waive  its  right  to  enter  suit  and  secure  a 
judgment  during  that  time,  and  to  accept  a 
renewal  note;  all  of  which  involyed  trouble 
and  operated  to  the  prejudice  of  the  defend- 
ant if  not  to  the  benefit  of  the  plaintiff.  The 
bed  company  was  financially  embarrassed. 
On  January  30,  1908,  at  the  Instance  of  the 
plaintiff  a  receiver  was  appointed,  and  when 
Its  affairs  were  wound  up  the  total  balance 
for  distribution  among  creditors  was  but 
$290.50.  Under  all  the  circumstances,  we 
feel  that  the  deposit  was  in  the  nature  of  a 
pledge  of  collateral,  that  there  was  sufficient 
consideration  to  support  the  plaintiff's  prom- 
ise, and  that  It  was  not  within  the  statute  of 
frauds. 

[6]  We  cannot  view  the  contract  as  void 
because  of  uncertainty  In  its  terms.  The  re- 
newal note  was  for  a  fixed  period  of  three 
months,  and  the  plaintiff  definitely  agreed 
that  the  deposit  should  remain  with  the  de- 
fendant until  the  note  was  paid  In  full.  The 
appellee  contends  that:  "There  was  no  ne- 
cessity that  the  contract  contain  terms  stip- 
ulating the  method  of  the  foreclosure  of  the 
subject-matter  of  the  pledge.  Equity  has  Ju- 
risdiction of  causes  of  this  character;  and, 
upon  a  bill  filed  for  that  purpose,  a  proper 
decree  will  be  entered,  fully  foreclosing  the 
pledge,  and  adjudicating  the  rights  of  the 
parties."  We  are  not  now  called  upon  to 
decide  whether  this  remedy  is  open;  nor 
shall  we  discuss  that  point  until  it  is  prop- 
erly before  us  and  we  have  had  the  benefit 
of  argument  thereon.  The  established  facts, 
fixed  by  the  verdict,  that  the  plaintiff  con- 
tracted to  leave  his  $10,000  with  the  defend- 
ant until  the  note  of  the  bed  company  was 
paid,  and  that  such  note  had  not  been  paid, 
were  sufficient  to  prevent  a  recovery  in  the 
present  action;  and  in  this  connection  that 
ia  all  we  determine. 

The  testimony  introduced  by  the  defendant 
to  show  that  the  plaintiff  was  a  creditor  of 
the  bed  company  was  objected  to  upon  the 
ground  that  there  "was  no  notice  given  of 
any  such  claim  on  the  part  of  the  defend- 
ant" When  the  plaintiff  took  the  stand  as 
a  witness  in  his  own  behalf,  he  testified  in 
chief  that  he  was  such  a  creditor,  stating, 
"I  had  112,000  worth  of  the  bonds,  as  se- 
curity for  a  loan,  and  I  had  a  note  of  the 
Pennsylvania  Bed  Company."  And  it  was 
in  evidence  that  when  he  asked  for  the  re- 
newal of  the  note  he  told  the  defendant  that 
the  bed  company  owed  him  "a  good  deal  of 
money."  We  do  not  see  that  the  admission 
of  the  testimony  objected  to  could  have  done 
any  material  harm.  Hence  It  is  unnecessary 
to  discuss  the  assignment  going  to  that  point. 

The  specifications  are  all  overruled,  and 
Che  judgment  is  affirmed. 


GOTTSCHALL  t.  OAMPBBLI.  at  aL 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1912.) 

1.  COUBTB    ({   42*)— ESTABUSHUHT— GONSn- 
TUnONAL  AND   STATXJTOBT  PROVISIONS. 

Const,  art.  5,  {  1,  providing  that  the  ju- 
dicial power  of  th«  commonwealth  shall  be 
vested  in  a  supreme  court,  etc.,  "and  in  such 
other  courts  as  the  General  Assembly  may 
from  time  to  time  establish,"  anthorizes  the 
Legislature  not  only  to  establish  courts  similar 
to  those  enumerated,  but  also  courts  of  a 
grade  and  character  different  from  them. 

[Ed.  Note. — For  other  cases,  see  Courts, 
Cent.  Dig.  H  163-170,  181-183;  Dec.  Dig.  t 
42.*] 

2.  CoNsTiruTiOKAi.  Law  (|  14*)— Construc- 
tion— Qbnesai.  Rules. 

The  language  of  a  Constitution  is  to  be 
interpreted  in  a  plain  and  natural  sense  aa  un- 
derstood by  the  people  who  adopted  it. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
Uonal  Law,  Cent.  Dig.  (  11;   Dec.  Dig.  S  14.*) 

3.  STAxnTKs    (I     93»)  —  Spkoiai.   ob    Local 
Laws— EsTABLiSHHENT  or  Coukt. 

Act  May  6,  19U  (P.  L.  198),  establish- 
ing a  county  court  in  Allegheny  county,  is  not 
violative  of  Const,  art.  S,  |  7,  forbiddmg  local 
or  special  legislation,  though  it  would  be  local 
and  special  had  not  the  Constitution  itself 
made  a  classification  with  reference  to  the 
creation,  regulation,  and  powers  of  courts,  io 
which  Allegheny  county  is  treated  aa  a  dis- 
tinct division. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  {  102;    Dec.  Dig.  f  93.*] 

4.  8TATT3TB8     (I    73* )  — GENBBAL    LAWS— UNI- 
rOBKITT    OF   OPEBATION— COUBTB. 

Act  May  6,  1911  (P.  L.  198),  estabUshing 
a  county  court  in  Allegheny  county  of  a  dif- 
ferent class  or  grade  from  any  before  created, 
and  providing  for  only  one  court  of  that  grade. 
Is  not  violative  of  Const,  art  6,  |  26,  requir- 
ing all  laws  relating  to  courts  to  be  general 
and  of  uniform  operation. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  It  73,  74,  75;   Dec.  Dig.  f  73.*] 

6.  CotJBTs  (S  42*)— Establishment— Consti- 
tutional AND  Statutory  Provisions. 
Act  May  6,  1911  (P.  L.  108),  estabUsh- 
ing a  county  court  in  Allegheny  county,  is  not 
violative  of  Const  art.  S,  f  26,  preventing  the 
General  Assembly  from  creating  other  courts 
to  exercise  the  powers  vested  by  the  Constitu- 
tion in  the  judges  of  the  courts  of  common 
pleas  and  orphans'  courts. 

[Ed.  Note.— For  other  cases,  see  Courts. 
Cent  Dig.  H  163-170,  181-183;  Dee.  Dig.  i 
42.*] 

6.  coubts    (i    168*)  —  infebiob    c0ubt8 — 
Amount  in  Controverbt. 

Act  May  5,  1911  (P.  L.  p.  109)  {6  (a), 
providing  that  in  all  civil  actions  where  only  a 
money  judgment  is  sought  to  be  recovered. 
and  in  all  actions  of  replevin  in  wlilch  the  sum 
demanded  or  the  value  of  the  property  sought 
to  be  recovered  does  not  exceed  fiWO,  doM  not 
give  jurisdiction  in  all  civil  actions  without 
Umit  as  to  amount;  the  $600  limitation  being 
applicable  to  all  the  actions  referred  to. 

[Ed.  Note.— For  other  cases,  see  Courts. 
Cent  Dig.  H  370,  413,  440;  Dec.  Dig.  {  16&*] 

7.  Statutes   ({  73*)— General  Statutes  — 
unifobmity  of  operation— coubtb. 

That  the  procedure  provided  by  Act  Majr 
6,  1911  (P.  L.  108),  for  the  county  court  ot 
Allegheny  county  differs  from  that  in  the  com- 
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mon  pleaa,  doe*  not  lay  the  action  open  to  the 
objection  that  it  is  not  nniform. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  H  73,  74,  76;    Dec.  Dig.  i  78.*] 

8.  Courts  ({  42*)— Estabusrment— GoNsn- 

TUnONAI,  AHD  STATOTOBY  PBOTIBIONB. 

The  proTuion  of  Act  May  5,  1911  (P.  L. 
198),   establishing   a  coonty  court  in  Al- 
legheny  county   for   the   service  of  writs   of 
snmmons,  is  constitutionaL 

[Ed.    Note.— For    other    cases,  see    Courts, 

Cent.  Dig.  H  168-170,  181-183;  Dec  Dig.  | 
42.*] 

».  JUBT   (f  81»)— RiOHt  TO  TUAI.  BT  JUBT— 

Abbidoicent. 

Act  May  6,  1911  (P.  L.  p.  201)  {  8,  re- 
lating to  trial  by  jury  on  request  of  either  par- 
ty and  the  payment  of  the  jury  fee  in  advance, 
is  not  an  abridgment  of  the  right  to  trial  by 
jury. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  il  2W-219;    Dec.  Dig.  |  31.»] 

10.  CouBTB  (S  160»)— Ihfebiob  Cottbt»— Pbo- 
CED'DBE — Set -Off. 

Act  May  6,  1911  (P.  L.  p.  202)  I  10,  re- 
lating to  set-off  In  the  conn^  court  of  Alle- 
gheny county,  is  -  constitutional. 

[Ed.  Note. — For  other  cases,  see  Courts, 
Cent  Dig.  i  406;    Dec.  Dig.  i  160.*] 

11.  COUBTB  (I  160*)— InFEBIOB  COUBTB— lilBN 
or  JCDOHENT. 

Act  May  6,  1911  (P.  L.  p.  208)  i  11.  au- 
thorizing liens  by  entering  Judgments  of  the 
county  court  of  Allegheny  coun^  in  the  com- 
mon pleas,  is  constitutional. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent.  Dig.  f  405;    Dec.  Dig.  {  100.*] 

12.  CORSTITnTIONAI.     liAW      (f     48*)  —  DXTEB.- 

tanisa  Vauditt  of  Statute— Bubdbn  of 

Pboof. 

One  who  asks  to  have  a  law  declared  un- 
eonstitntional  assumes  the  burden  of  proving 
beyond  an  doubt  that  it  is  so. 

[Ed.  Note. — Vnt  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  {  46;   Dec  Dig.  {  4a*l 

Moadizisker,  Mestresat,  and  Stewart,  JJ., 
dissenting. 

Appeal  from  Coart  of  Gpmmon  Pleas,  Al- 
legheny County. 

Bill  In  equity  by  M.  H.  Gottacball  against 
I.  K.  Campb^  and  others  for  an  injunction. 
From  a  decree  dismissing  the  bill,  plalntUf 
appeals.     AflSrmed. 

Argued  before  FEI/L,  C.  J.,  and  BROWN, 
UESTREZAT,  POTTER,  BLKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

H.  K.  Slebeneck,  tor  appellant  D.  T. 
Watson,  Thomas  Patterson,  W.  B.  Bodgers, 
Wm.  A.  Stone,  Joseph  Stadtfeld,  A.  B.  Hay. 
ind  Cbarles  A.  Woods,  tor  appellees. 

POTTER,  J.  By  the  act  of  May  6,  1911, 
P.  U  198,  the  LeglslatnTe  established  a  coun- 
ty court  in  Allegheny  county,  and  conferred 
Jurisdiction  upon  it  in  dvil  actions  wherein 
money  judgments  were  sought,  and  in  ac- 
tions of  replevin  in  which  the  sums  de- 
manded, or  the  value  of  the  property  re- 
plevlned,  does  not  exceed  $600;  except  in 
eases  where  the  title  to  lands  or  tenements 
may  come  in  question.  Jurisdiction  was  al- 
io conferred  in  desertion  proceedings  and 
in  apiteals  from  stimmary  convictionB,  and 


from  judgments  In  salts  tor  penalties  before 
a  magistrate  or  court  not  of  record. 

Averring  that  the  act  Is  unconstitutional, 
the  plaintiff  In  this  case,  a  taxpayer  of  Al- 
legheny county,  filed  a  bill  in  equity  against' 
the  county  commissioners  to  restrain  them 
from  expending  any  of  the  funds  of  the 
county  in  providing  accommodations  for  the 
new  court  Defendants  demurred  to  the 
bill,  and  the  demurrer  was  sustained  and 
the  bill  dismissed.  Plalntift  has  appealed 
and  assigns  for  error  the  decree  of  the  court 
below,  dismissing  the  bill. 

[1]  The  power  of  the  Legislature  to  estab- 
lish courts  other  than  those  named  In  the 
Constitution  cannot  be  questioned.  Article 
6,  i  1,  of  the  Constitution,  provides  that 
"the  judicial  power  of  this  commonwealth 
shall  be  vested  in  a  supreme  court,  in  courts 
of  common  pleas,  courts  of  oyer  and  ter- 
miner and  general  jail  delivery,  courts  of 
quarter  sessions  of  the  peace,  orphans' 
courts,  magistrates'  courts,  and  in  such  oth- 
er courts  as  the  General  Assembly  may  from 
time  to  time  establish."  No  one  can  fairly 
read  this  section  of  the  Gonstitntlon,  and 
maintain,  tliat  the  courts  therein  named  are 
the  only  ones  which  the  Legislature  was 
empowered  to  establish.  A  reasonable  con- 
struction of  this  language  is  that  the  power 
of  the  Legislature  extends  not  merely  to  the 
establishment  of  other  courts  similar  to 
those  enumerated,  but  that  it  also  Includes 
the  power  to  establish  courts  of  a  grade  and 
character  different  from  those  expressly  set 
forth. 

[2]  It  is  a  cardinal  principle  in  the  con- 
struction of  Constitutions  that  the  language 
Is  to  be  interpreted  In  Its  plain  and  natural 
sense  as  understood  by  the  people  who 
adopted  It  So  Interpreted,  the  power  to 
create  a  court  such  as  that  provided  for  In 
the  act  before  us  is  ample.  It  was  under 
the  power  given  by  this  section  that  the  Leg- 
islature established  the  Superior  Court  It 
would  be  late  in  the  day  to  now  cliallenge 
the  existence  of  this  power,  16  years  after 
its  first  exercise  in  the  creation  of  the  Su- 
perior Court  The  same  power  is  adequate 
to  establish  county  courts,  and  prescribe 
their  Jurisdiction. 

[3]  Having  the  power,  the  question  then 
is.  Was  it  properly  exercised  in  this  case? 
The  act  establishes  a  court  for  Allegheny 
county,  and  for  that  reason  it  is  urged  that 
the  legislation  is  local  and  special,  and  vio- 
lates section  7  of  article  8  of  the  Constitu- 
tion, which  forbids  local  or  special  legisla- 
tion ;  and  it  is  also  contended  that  it  offends 
the  provisions  of  section  26  of  article  5, 
which  requires  that  all  laws  relating  to 
courts  shall  be  general  and  of  uniform  op- 
eration, and  prohibits  the  Legislature  from 
creating  other  courts  to  exercise  the  powers 
vested  by  the  Constitution  in  the  judges  of 
the  courts  of  common  pleas.    The  objection 
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that  the  legialatton  la  local  and  special 
would  be  nnanswerable,  were  It  not  for  the 
fact  that  the  Constltntlon  Itself  has  made 
a  claeslflcatlon  with  reference  to  the  crea- 
tion, regulation,  and  powers  of  the  conrts, 
in  which  the  county  of  Allegheny  Is  treated 
as  a  distinct  division,  and  the  county  of 
Philadelphia  as  another,  and  In  each  of 
which  counties  the  courts  as  to  their  needs 
and  requirements  are  distinguished  from  the 
remaining  counties  In  the  state. 

The  principle  of  constitutional  classifica- 
tion, and  particularly  the  classification  of 
counties,  has  been  clearly  recognized  In  a 
number  of  our  cases.  Thus  In  Morrison  ▼. 
Bachert,  112  Pa.  322,  at  page  330,  5  Atl.  739, 
at  page  741,  Mr.  Justice  Pazson  said:  "So 
far  as  the  compensation  of  county  officers 
is  concerned,  the  Constitution  has  classified' 
the  counties  of  the  state."  In  Reid  t. 
Smoulter,  128  Pa.  324,  at  page  337,  18  Atl. 
445,  at  page  447  (5  L.  H.  A.  617),  Mr.  Justice 
Clark  said:  "We  are  of  opinion  that  the 
act  of  Aprn  18,  1887  (P.  h.  22),  already  re- 
ferred to.  Is  not  in  conflict  with  the  Constitu- 
tion, because  special  or  local  in  Its  opera- 
tion. The  Constitution  recognizes  a  class 
of  counties,  in  each  of  which  It  is  the  duty 
of  the  Legislature  to  establish  a  separate  or- 
phans' court,  and  the  act  plainly  applies  to 
all  the  counties  of  this  class."  In  Rymer 
V.  Ijazeme  County,  142  Pa.  108,  at  page  113, 
21  Atl.  794  (12  L.  B.  A.  192),  it  was  said, 
per  curiam,  that  Act  March  81,  1876  (P.  L. 
13),  there  under  consideration,  "is  neither 
a  local  nor  a  special  law,  for  the  reason 
that  It  applies  to  all  counties  of  a  certain 
class,  and  that  class  created  by  the  Constitu- 
tion Itself."  In  Wheeler  v.  Philadelphia,  77 
Pa.  338,  answering  the  suggestion  that  a 
classification  was  bad  which  included  only 
one  member  of  the  class.  It  was  said  (at 
page  350):  "Classification  does  not  depend 
upon  numbers.  The  first  man,  Adam,  was 
as  distinctly  a  class,  when  the  breath  of 
life  was  breathed  Into  him,  as  at  any  subse- 
quent period.  The  word  Is  used  not  to  desig- 
nate numbers,  but  a  rank  or  order  of  per- 
sons or  things."  Therefore,  if  the  need 
arises  for  It,  a  classification  which  Includes 
only  one  city  or  one  county  may  be  valid. 
If  the  conditions  warrant  it,  and  the  Consti- 
tution anthorlzes  It 

The  necessity  for  dasslflcatlon  of  the 
counties  of  the  state,  with  respect  to  the 
courts,  Is  clearly  recognized  In  the  Constitu- 
tion. Thus,  speaking  with  reference  to  the 
state  at  large,  In  article  5,  i  4,  It  Is  provid- 
ed: "Until  otherwise  directed  by  law,  the 
conrts  of  common  pleas  shall  continue  as  at 
present  established,  except  as  herein  chang- 
ed; not  more  than  fonr  counties  shall  at 
any  time  be  Included  In  one  Judicial  district 
organized  for  said  courts."  And  In  the  next 
section  It  Is  provided  that,  whenever  a  coun- 
ty shall  contain  40,000  inhabitants,  It  shall 
constitute  a  separate  Judicial  district  with 


one  Judge;  the  Legldatnre  to  provide  for 
additional  Judges  as  the  business  of  the  dis- 
trict may  require.  0>untles  of  less  popula- 
tion shall  be  formed  into  single  districts,  or 
if  necessary,  may  be  attached  to  contiguous 
distrlcta  as  the  L^islature  may  provide, 
subject  of  course  to  the  limitation  in  section 
4.  By  the  same  section  the  office  of  associate 
Judge  is  abolished  in  comities  forming  sep- 
arate distrlcta.  Section  9  dlrecta  that  the 
Judges  of  the  courta  of  common  pleas,  learn- 
ed in  the  law,  shall  be  Judges  of  the  courts 
of  oyer  and  terminer,  quarter  sessions  of 
the  peace,  and  general  Jail  delivery,  and  of 
the  orphans'  court.  Section  22  requires  that. 
In  every  county  wherein  the  population  shall 
exceed  160,000,  the  Legislature  shall  estab- 
lish a  separate  orphans'  court,  and  permlta 
the  establishment  of  such  a  court  In  any 
other  county.  These  provisions  apply  to  the 
state  as  a  whole^  with  few  exceptions. 

But  In  section  8  the  courts  In  the  county 
of  Philadelphia  and  In  the  county  of  Alle- 
gheny are  treated  as  in  separate  and  distinct 
classes.     It  Is  provided  that  these  courta 
shall  from  time  to  time  In  turn  detail  one 
or  more  of  their  Judges  to  hold  the  courts 
of  oyer   and   terminer   and   the  courta   of 
quarter  sessions  of  the  peace  In  such  man- 
ner as  may  lie  directed  by  law.    Again,  by 
section  6,  the  Jurisdiction  and  powers  of  the 
district  courta  in  each  county  were  abolish- 
ed, and  courta  of  common  pleas  substituted 
therefor.     In  the  same  section  the  separa- 
tion of  each  of  these  counties  into  a  distinct 
class,  as  to  which  the  enactment  of  legisla- 
tion appropriate  for  one  Wtis  not  thought 
suitable  for  the  other,  appears  in  the  crea- 
tion of  four  courta  of  common  pleas  for  Phila- 
delphia county,  as  against  two  In  Allegheny 
county;  and  tbejlne  of  separation  and  dis- 
tinction between  the  two  counties  Is  further 
broadened  by  the  requirement  that  In  Phila- 
delphia all  sulta  shall  be  instituted  in  said 
courta  of  common  pleas  without  designating 
the  number  of  said  court,  the  several  courta 
to    distribute    and   apportion   the    business 
among  them  in  such  manner  as  shall  be  pro- 
vided for  by  rules  of  court    Upon  the  other 
hand,  In  Allegheny  county  no  designation 
of  the  number  of  the  court  Is  required  In 
bringing  suit;   and  each  court  is  given  ex- 
clusive Jurisdiction    of   all   proceedings    at 
law  and  in  equity  commenced  therein.     The 
fact  of  a  distinct  classification  is  further 
shown  in  section  7,  which  provides  that  In 
Philadelphia  the  prothonotary  of  all  of  said 
courta  Is  to  be  appointed  by  the  Judges,  and 
is  to  bold  office  for  three  years,  subject  to 
removal  by  a  majority  of  the  Judges.     In 
Allegheny  county  the  prothonotary  Is  not 
appointed  by  the  Judges,  and  is  therefore  an 
officer  to  be  elected '  by  the  people.     Again, 
in  section  12  It  Is  provided  that  In  Phila- 
delphia there  shall  be  established  for  each 
30,000  inhabitanta,  one  court,  not  of  record, 
of  police  and  dvll  causes,  with  Jurisdiction 
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not  exceeding  (100,  sacb  courts  to  be  held 
by  mag^IstrateB  whose  term  of  office  shall 
be  five  yean,  and  the  office  of  alderman  Is 
abolished.  No  sncb  court  Is  provided  for 
Allegheny  county,  or  for  any  of  the  other 
conntlea. 

It  wUl  be  noted  that  these  sections  'of  the 
Constltntion  not  only  Indicate  a  classifica- 
tlon  of  counties  with  reference  to  the  courts, 
but  many  of  the  provisions  require  special 
legislation  to  carry  them  into  effect,  or  such 
changes  "as  shall  be  provided  by  law,"  to 
quote  the  phrase  often  used  in  various  sec- 
tions of  the  Constitution.  This  makes  clear 
the  intention  that  the  Legislature  should,  as 
occasion  arose,  provide  for  further  needs 
within  and  along  the  lines  of  classification 
indicated. 

These  extracts  above  noted,  from  the  ar- 
ticle of  the  Constitution  which  deals  with 
the  judicial  power  of  the  commonwealth, 
seem  to  demonstrate  the  fact  that  by  the 
terms  of  the  Constitution  a  classification  is 
made  as  to  the  creation  of  the  courts,  and 
the  distribution  of  their  powers,  by  which 
the  county  of  Philadelphia  Is  to  be  treated 
as  one  division,  the  county  of  Allegheny  as 
another,  and  the  remainder  of  the  state  as 
another,  with  certain  distinctions  based  up- 
on the  population  and  other  conditions  of 
the  various  counties.  Obviously  the  Con- 
stitution clasalfled  the  county  of  Philadel- 
phia, as  being  distinct  from  other  parts 
of  the  state,  for  the  very  purpose  of  per- 
mitting legislation  affecting  the  courts  of 
Philaddphla  county,  without  including  other 
parts  of  the  commonwealth  where  the  con- 
ditions and  needs  of  the  people  are  different 
The  same  is  true  as  to  Allegheny  county. 
Each  of  these  counties  was  given  the  right 
to  stand  in  a  class  by  Itself,  in  so  far  as 
legislation  affecting  its  courts  is  concerned. 
The  question  as  to  whether  or  not  Phila- 
delphia constitutes  a  Judicial  class,  separate 
and  distinct  from  the  state  generally,  was 
before  the  Superior  Court  in  Commonwealth 
V.  BeU,  4  Pa.  Super.  Gt  187.  The  questton 
there  was  as  to  the  power  of  the  court  of 
quarter  sessions  of  Lawrence  county  to  ex- 
tmd  its  term  for  an  additional  week.  It 
was  claimed  that  the  power  was  given  by 
the  act  of  June  10,  1881  (P.  L.  113),  which 
contained  a  proviso  "that  the  provisions  of 
this  act  shall  not  apply  to  cities  of  the  first 
class."  The  appellant  contended  that  this 
proviso  tendered  the  act  special  legislation, 
and  that  it  was  therefore  unconstitutional. 
Beeder,  X,  said  (at  page  193  of  4  Pa.  Super. 
Ct.):  "The  act  Is  also  clearly  constitutional. 
The  claim  that  the  proviso  excepting  cities 
of  the  first  class  from  Its  application  ren- 
ders the  entire  act  unconstitutional  because 
it  is  special  legislation  is  absolutely  without 
merit.  It  Is  unnecessary  for  us  to  elaborate 
our  opinion  ujwn  this  question  when  the 
Constltntion  itself  makes  a  special  and  dis- 
tinct daas  of  the  courts  of  dttes  of  the  first 
88A<— 19 


Class."  Counsel  for  appellant  In  this  case 
Is  mistaken  in  saying  that  what  was  said  in 
the  case  just  dted  as  to  the  constitutional- 
ity of  the  act  of  1881  was  obiter  dictum. 
The  constitutional  question  was  directly 
raised,  and  was  passed  upon  by  the  Superior 
Court.  True,  that  court  considered  the 
question  to  be  so  plain  as  to  require  no 
elaboration.  See,  also,  Wllkes-Barre  v.  Mey- 
ers, 113  Pa.  395,  6  AU.  110,  where  an  act 
exciting  from  its  provisions  the  city  of 
Philadelphia  (coextensive  with  the  county 
of  Philadelphia)  was  held  not  to  be  local 
because  the  Constitution  Itself  made  the  ex- 
ception to  the  requirement  that  all  laws 
should  be  general.  "It  must  be  general, 
except  as  otherwise  provided  in  the  in- 
stitution," was  the  statement;  and  Phila- 
delphia was  recognized  as  being  classed  by 
Itself.  The  Legislature  is  entirely  warrant- 
ed In  following  the  constitutional  classifica- 
tion. Speaking  of  its  power  in  this  respect, 
this  court.  In  Wheeler  v.  Philadelphia,  77 
Pa.  338,  said  at  page  349:  "But  the  power 
existed  at  the  time  of  the  adoption  of  the 
(Constitution;  it  had  been  exercised  by  the 
Legislature  from  the  foundation  of  the  gov- 
ernment ;  it  was  incident  to  legislation;  and 
its  exercise  was  necessary  to  the  promotion 
of  the  public  welfare." 

One  new  court  of  common  pleas  has  been 
established  in  Philadelphia  county  and  two 
in  Allegheny  county  since  the  adoption  of  the 
Constitution.  These  courts  were  created  by 
the  Legislature,  and  the  constitutionality  of 
the  acts  has  not  been  questioned,  although 
they  specifically  named  the  particular  coun- 
ty in  which  the  courts  were  created.  The 
present  act  establishing  the  new  county 
court  for  Allegheny  county  can  no  more  be 
said  to  be  local  or  special  than  were  the 
acts  which  created  new  courts  of  common 
pleas  ifi  these  two  counties.  Such  legisla- 
tion, which  otherwise  would  undoubtedly  be 
regarded  as  local,  is  saved  because  the  Con- 
stitution does  make  this  classification,  and 
the  Legislature  as  well  as  the  courts  must 
recognize  it  Where  the  classification  is 
created  by  the  Legislature,  It  may  be  nec- 
essary to  Inquire  whether  the  distinctions  in 
the  subjects  classified  are  real  and  proper, 
and  are  not  created  for  the  purpose  of  evad- 
ing the  Constitution.  But  in  the  present 
case  the  classification  is  that  which  appears 
in  the  Constitution  itself;  and,  where  it 
speaks,  there  can  be  no  question.  Holding, 
as  we  do,  that  the  act  before  us  deals  with 
Allegheny  county  as  specially  classified  by 
the  Constitution,  the  legislation  cannot  be 
regarded  as  local  or  special.  This  disposes 
of  the  principal  contention  upon  the  part 
of  appellant. 

[4]  As  to  the  provision  of  section  26,  art 
5,  that  all  laws  relating  to  courts  shall  be 
general  and  of  uniform  operation,  it  is  evi- 
dent that  this  requirement  is  fairly  met 
when  such  laws  are  general  and  of  uniform 
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operation  as  applied  to  a  particnlar  class  or 
grade  of  courts.  Tbls  Is  consistent  witb 
the  farther  requirement  In  the  next  clause, 
that  "the  organization.  Jurisdiction  and 
powers  of  all  courts  of  the  same  class  or 
grade,  so  far  as  regulated  by  law,  and  the 
force  and  effect  of  the  processes  and  Judg- 
ments of  such  courts,  shall  be  uniform." 
It  Is  clear  that  uniformity  within  the  re- 
spectlre  classes  or  grades  of  courts  is  what 
the  Constitution  requires;  otherwise,  the 
end  and  aim  of  classification  would  be  de- 
feated. 

The  act  under  consideration  proTides  for 
a  new  court  of  a  dUferent  class  or  grade 
from  any  heretofore  created.  So  long  as 
there  is  but  one  court  of  this  grade,  the  law 
regulating  it  Is  uniform  in  the  constitutional 
sense.  It  is  composed  of  one  bench  of  Judges 
whose  number  depends  upon  population.  In 
the  event  that  other  courts  of  the  same  grade 
should  be  established,  then  all  laws  relating 
to  that  grade  must  be  of  uniform  application. 

[S]  Another  point  pressed  in  the  argument 
for  appellant  is  that  the  creation  of  this  new 
county  court  Is  prohibited  by  the  last  clause 
of  section  26,  which  prevents  the  General 
Assembly  from  creating  other  courts,  to  ex- 
ercise the  powers  vested  by  the  CSonstltutlon 
"In  the  Judges  of  the  courts  of  common  pleas 
and  orphans'  courts."  It  Is  contended  that 
this  means  the  powers  vested  in  the  courts, 
and  not  in  the  Judges  of  the  courts.  Such 
a  construction  nullifies  the  plain  Inference  to 
be  drawn  from  the  language  of  section  4, 
which  is  that,  when  directed  by  law,  changes 
may  be  made  in  the  common  pleas.  It  is  al- 
so In  opposition  to  the  provisions  of  section 
1  of  article  5,  which  expressly  authorizes 
the  Legislature  to  establish  from  time  to 
time  other  courts  than  those  already  created. 
As  the  court  below  In  its  opinion  well  says: 
"It  would  seemi  therefore,  that  the  true  con- 
struction of  this  clause  of  section  26  is  to  be 
obtained  by  taking  its  language  literally, 
and  holding  that  It  applies  only  to  the  pow- 
ers vested  in  the  Judges  of  the  courts  of 
common  pleas;  as,  for  example,  the  power 
of  sitting  in  the  oyer  and  terminer,  but  does 
not  directly  vest  any  powers  In  the  courts  of 
common  pleas  which  may  not  be  taken  away 
by  law."  Unquestionably  certain  powers 
were  conferred  upon  the  Judges  as  such,  and 
not  upon  the  courts  in  which  they  sat  In 
an  earlier  clause  in  section  26  there  is  a  ref- 
erence to  the  powers  of  the  courts,  and  the 
contrast  between  the  wording  of  this  phrase 
and  that  which  refers  to  the  powers  vested 
In  the  Judges  is  significant  and  adds  force 
to  the  argument  that  the  Constitution  means 
precisely  what  it  says  when  it  prohibits  In- 
terference with  the  powers  vested  in  the 
Judges,  rather  than  with  the  powers  of  the 
courts.  We  are  not  at  liberty  to  adopt  a 
construction  which  disregards  the  exact 
words  of  this  section,  particularly  when  it 
would  create  an  inconsistency  with  other  sec- 


tions of  the  Gonstitation.    We  are  bound  to 
sustain  a  construction  which  will  give  eflfect 
to  all  provisions,  if  possible.    The  act  of  as- 
sembly before  us  creating  the  new  county 
court  does  not  divest  the  Judges  of  the  courts 
of  common  pleas  or  the  orphans'  court  of 
any  of  their  powers.     Further  it  should  be 
noted  that  the  act  does  not  infringe  in  any 
way  upon  the  powers  or  Jurisdiction  of  the 
courts  of  common  pleas  or  of  the  orphans' 
court     Section  6  of  the  new  act  deals  with 
the  question  of  Jurisdiction.    Paragraph  "a" 
confers  Jurisdiction  in  dvU  actions  where 
the  amount  Involved  Is  limited;    bnt  it  is 
only  concurrent  and  not  exclusive  Jurisdic- 
tion.    This  is  clearly  shown  by  paragraph 
"d,"  which  provides  that  only  the  Jurisdic- 
tion conferred  in  clauses  "b"  and  "c"  shall 
be  exclusive.   This  means  that  the  Jurisdiction 
in  dvU  cases  conferred  by  clause  "a"  is  not 
exclusive,  but  concurrent  within  the  limita- 
tions fixed.    In  other  words,  any  suitor  may 
still  bring  his  action  in  the  common  pleas  if 
he  so  prefers,  but  may  bring  it  in  the  county 
court  if  he  chooses.     If  the  salt  be  brought 
in  the  county  court  it  may  be  appealed  to 
the  common  pleas.    In  such  event  the  connty 
court  becomes  the  gateway  to  the  common 
pleas;     but    In    either    event    no    matter 
whether  the  suit  be  originally  brought  in  the 
common  pleas  or  in  the  county  court  the 
Jurisdiction  and  powers  of  the  common  pleas 
are  not  abridged.     The  purpose  and  result 
can  only  be  to  relieve  the  common  pleas  of 
a  part  at  least  of  the  mass  of  comiwratively 
petty  litigation  which,  in  this  county,  has 
almost  blocked  the  wheels  of  Justice.     The 
dates  upon   the   records  of  appealed  cases 
that  come  before  us  oftentimes  speak  elo- 
quently of  the  need  of  such  relief  as  the 
act  in  question  affords.    It  was  a  condition 
and  not  a  theory  that  confronted  the  Legis- 
lature, and  the  need  of  relief  was  impera- 
tive.   The  method  was  a  legislative  question, 
to  be  exercised  under  the  constitutional  pow- 
er   of    the    General    Assembly    to    establish 
other  courts.     It  might  have  created  other 
courts  of  common  pleas,  which  would  have 
deprived  the  present  courts  of  a  portion  of 
their  business,  and  shared  with  them  their 
powers.     Instead  of  so  doing,  the  General 
Assembly  chose  a  plan,   apparently  simple, 
effective,  and  speedy,  by  which  to  weed  out 
In  the  preliminary  stages,  much  of  the  liti- 
gation which  may,  under  the  terms  of  tbe 
act,  if  desired  by  the  parties,  eventually   be 
taken  into  the  courts  of  common  pleas. 

[I]  We  have  no  doubt  as  to  the  power  of 
the  Legislature  to  create  such  a  court  and 
to  prescribe  its  method  of  procedure.  It 
would  unduly  prolong  this  discussion  to  take 
up  In  detail  every  feature  prescribed.  "We 
can  refer  only  to  some  of  the  principal  points 
against  which  criticism  is  directed.  Oonxisel 
for  appellant  suggests  that  the  language  in 
section  6a,  which  is,  "in  all  civil  actions 
wherein  only  a  money  Jadgment  Is  songht  to 
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be  recovered,  and  In  all  actiona  of  replevin 
In  which  the  sum  demanded  or  the  value  of 
the  property  replevined  does  not  exceed  six 
bundred  dollars,"  gives  Jurisdiction  in  all 
civil  actions  without  limit  as  to  amotint  But 
this  construction  is  not  Justlfled.  Obviously, 
in  punctuating,  a  comma  was  omitted  after 
the  word  "replevin" ;  but  this  does  not  real- 
ly render  the  meaning  obscure.  It  is  appar- 
ent that  the  qualifying  phrase,  "In  wblcB  tbe 
sum  demanded,"  refers  to  the  actions  brought 
to  recover  a  money  Judgment,  Just  as  the 
words  "value  of  the  property  replevlned"  ap- 
propriately refer  to  actions  of  replevin.  The 
limitation  of  |600  applies  to  all  the  actions 
to  which  reference  is  made.  This  view  Is 
consistent  vrith,  and  confirmed  by,  the  lan- 
guage of  section  10,  which  requires  defend- 
ant to  set  off  a  counterclaim  to  an  amount 
not  exceeding  $600,  or  be  barred. 

[7]  The  suggestion  that  the  law  Is  not  uni- 
form, because  the  procedure  provided  for  the 
county  court  differs  from  that  which  obtains 
in  the  common  pleai,  is  without  merit  It 
was  intended  that  it  should  be  more  simple, 
and  very  properly  ao.  That  is  one  of  the  ob- 
vious advantages  of  the  legislation.  The 
practice  as  prescribed  In  clause  "c,"  I  7,  pro- 
viding that  plaintiff's  statement  of  claim,  not 
dmled,  shall  be  taken  as  true,  Is  very  simi- 
lar to  that  prescribed  by  the  practice  act  of 
May  25,  1887  (P.  L.  271),  and  by  rule  8  of  the 
courts  of  common  pleas  of  Allegheny  county. 
The  validity  and  propriety  of  such  a  rule 
cannot  be  seriously  questioned.  It  serves  to 
bring  the  i)artle8  directly  to  the  Issue. 

[S]  Objection  is  also  made  to  the  provision 
for  the  service  of  writs  of  summons.  But 
surely,  if  the  Legislature  can  create  the 
court,  tt  can  provide  for  the  service  of  its 
writs. 

[1]  In  section  8  provision  is  made  for  a 
Jury  trial  on  request  of  either  party,  and  the 
payment  of  the  Jury  fee  in  advance.  It  Is 
suggested  that  this  provision  is  an  abridg- 
ment of  the  constitutional  right  of  trial  by 
Jury.  But  under  the  long  settled  practice  in 
this  state,  under  Act  March  29,  1805,  {  13  (4 
Smith's  Laws,  p.  242),  a  Jury  fee  must  be 
paid  before  Judgment  can  be  entered  on  a 
vodict.  A  verdict  is  of  little  value  unless 
Judgment  be  entered  upon  it,  and  It  Is  but  a 
slight  st9  further  to  require  payment  of  the 
Jury  fee  before  the  trial,  instead  of  before 
Jndgment.  It  might  as  well  be  argued  that 
a  iJ^iTitifr  was  denied  the  right  to  a .  Jury 
trial  because  compelled  to  pay  for  the  is- 
suing and  service  of  a  summons,  before  such 
trial  can  be  had.  In  Capital  Traction  Co.  v. 
Bof,  174  U.  S.  1,  Id  Sup.  Ct  580,  43  L.  Ed. 
873,  It  la  beld  that  a  requirement  that  a 
Jary  fee  aball  be  paid  Is  not  a  denial  or 
abridgment  of  the  right  of  trial  by  Jury.  To 
the  same  effect  la  Bank  of  Columbia  v.  Oke- 
ly,  17  U.  S.  286,  4  L.  Ed.  560.  As  Ulustrating 
tbe  sane  principle,  it  may  be  noCeia  that  in 
McDonald  v.  Schell,  6  Serg.  &  B.  240.  it  was 


held  tSKt  the  act  requiring  the  payment  of 
coats  before  taking  an  appeal  from  an  award 
of  arbitrators,  did  not  affect  the  right  of  tri- 
al by  Jury.  See,  also,  Warren  v.  Common- 
wealth, 87  Pa.  46,  where  it  is  said  (at  page 
62)  that  a  provision  requiring  bond  for  ap- 
peal does  not  offend  against  the  Constitu- 
tion. 

[II]  The  provisions  as  to  set-off  contained 
in  section  10  seem  to  be  taken  almost  ver- 
batim from  Act  March  20,  1810,  I  7  (6 
Smith's  Laws,  p.  165),  which  relates  to  set- 
ting off  counterclaims  In  suits  before  Justices 
of  the  peace.  The  fact  that  a  plaintiff  ap- 
pealing is  required  to  enter  security  for 
costs  only,  though  Judgment  for  a  set-off 
may  be  given  against  him,  while  a  defend- 
ant must  give  security  for  debt.  Interest,  and 
costs,  may,  from  the  standpoint  of  the  Con- 
stitution, be  a  defect  in  the  act;  but.  If  so, 
it  can  be  cured  by  amendment.  But,  as  to 
that,  we  do  not  now  decide.  It  is  not  essen- 
tial to  the  main  purpose  of  the  legislation. 
If  deemed  of  sufficient  Importance,  the  ques- 
tion can  be  raised  and  decided  after  fuller 
argument  upon  the  precise  point. 

[11]  The  Uens  authorized  under  section  11 
are  acquired  by  entering  Judgments  in  the 
common  pleas,  practically  In  the  same  man- 
ner as  they  have  been  entered  for  over  a  cen- 
tury on  transcripts  from  Justices  of  the 
peace.  Whether  the  transcript  comes  from 
one  subordinate  court  or  another  can  make 
little  or  uo  difference  as  to  the  character  of 
the  Hen.  If  the  Legislature  has  the  power 
to  create  the  court,  it  must  also  have  the 
power  to  give  force  and  effect  to  its  Judg- 
ments. The  method  here  provided  is  not 
new,  b0t  is  merely  the  adaptation  of  one 
which  has  existed  In  Pennsylvania  since  tbe 
act  of  March  20,  1810.  Tbe  advantage  of 
having  all  Judgments  which  are  a  lien  on 
real  estate  In  the  county  entered  in  one  set 
of  indexes  Is  apparent  The  provision  of 
section  11  that  the  lien  shall  be  removed  on 
the  "perfection  of  the  appeal"  or  the  grant- 
ing of  a  certiorari  operating  as  a  superse- 
deas is  substantially  like  that  of  section  1 
of  the  act  of  June  24, 1886  (P.  L.  160),  giving 
Judgments  entered  on  transcripts  from  mag- 
istrates' courts,  the  force  and  effect  of  Judg- 
ments originally  obtained  in  the  common 
pleas,  where  no  appeal  or  certiorari  has  been 
taken.  As  to  the  precise  effect  of  this  lat- 
ter provision,  we  do  not  now  deem  It  neces- 
sary to  decide,  preferring  to  leave  it  open 
for  further  consideration,  if  the  need  should 
arise.  This  feature,  together  with  several 
other  matters  of  detail  to  which  reference 
has  been  made  in  the  argument  is  not  essen- 
tially Involved  In  the  main  purpose  of  the 
statute.  Any  such  questions  are  of  minor 
importance,  and,  if  they  arise  In  the  future 
course  of  business  in  the  court  they  can 
be  more  fully  presented  and  argued  In  detail, 
and  the  precise  questions  Involved  can  be 
more  fully  considered  than  at  the  present 
time. 
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[12]  That  one  who  asks  to  have  a  law  de- 
clared nnconatltutlonal  takes  apon  himself 
ttie  burden  of  proving  beyond  all  donbt  that 
It  iB  BO  has  been  so  often  declared  that  the 
principle  has  become  axiomatic.  In  Sharp- 
less  V.  Mayor  of  PhUadelphla,  21  Pa.  147,  at 
page  164  (68  Am.  Bep.  769),  Mr.  Justice 
Black  said:  "There  is  another  rale  which 
must  govern  us  In  cases  like  this,  namely, 
that  we  can  declare  an  act  of  assembly  void 
only  when  It  violates  the  Constitution  dear- 
ly, palpably,  plainly;  and  In  such  manner  as 
to  leave  no  doubt  or  hesitation  on  our  minds. 
This  principle  Is  asserted  by  Judges  of  every 
grade,  both  in  the  federal  and  in  the  state 
courts."  And  again  In  Brie  &  North-East 
B.  B.  Co.  V.  Casey,  26  Pa.  287,  the  same  Jus- 
tice said  (at  page  300):  "The  right  of  the 
Judiciary  to  declare  a  statute  void,  and  to  ar- 
rest Its  execution,  is  one  which,  in  the  opin- 
ion of  all  courts,  is  coupled  with  responsi- 
bilities so  grave  that  It  Is  never  to  be  exer- 
cised except  In  very  clear  cases.  One  depart- 
ment of  the  government  Is  bound  to  presume 
that  another  has  acted  rightly.  The  party 
who  wishes  os  to  pronounce  a  law  unconsti- 
tutional, takes  upon  himself  the  burden  of 
proving  beyond  all  doubt  that  it  is  so."  In 
Hilblsh  V.  Catherman,  64  Pa.  164,  Mr.  Jus- 
tice Agnew  said  (at  page  169):  "We  cannot 
declare  this  act  unconstitutional  unless  we 
can  say,  in  the  language  of  Judge  Tllghman, 
that  'Its  violation  of  the  Constitution  is  so 
manifest  as  to  leave  no  reasonable  doubt' 
Commonwealth  v.  Smith,  4  Bin.  117."  And 
Chief  Justice  Sharswood  said,  in  (Common- 
wealth V.  BuUer,  99  Pa.  635,  540:  "To  Justi- 
fy a  court  In  pronouncing  an  act  of  the  Leg- 
islature unconstitutional  and  void,  either  in 
whole  or  in  part.  It  must  be  able  to  vouch 
some  exception  or  prohibition  clearly  ex- 
pressed or  necessarily  implied.  To  doubt  is 
to  be  resolved  in  favor  of  the  constitutional- 
ity of  the  act" 

It  may  be  conceded  that  some  of  the  claus- 
es of  the  Constitution  here  involved  are  ob- 
scure, and  that  some  of  the  questions  here 
presented  are  not  free  from  dlflSculty;  but 
that  Is  not  suflSclent  to  Justify  striking  down 
the  statute.  We  may  rest  the  consideration 
of  this  case  upon  the  conviction  that  it  has 
not  been  plainly  shown  that  any  vital  fea- 
ture of  the  statute  under  consideration  of- 
fends against  any  specific  provision,  or  any 
necessarily  implied  prohibition,  of  the  Con- 
stitution; and  therefore  the  act  must  be 
sustained. 

The  assignment  of  error  is  overruled,  and 
the  Judgment  is  affirmed. 

MOSCHZISKEB,  J.  (dissenting).  I  fuUy 
realize  the  conditions  in  Allegheny  county 
and  the  general  demand  for  the  relief  sought 
to  be  afforded  by  the  statute  under  consid- 
eration, and  for  that  reason  I  have  studied 
this  case  with  every  desire  to  sustain  the 
act,  if  possible,  but  it  seems  to  me  to  be 


clearly  in  conflict  witb  the  organic  law  of 
the  state. 

While  Philadelphia  and  Allegheny  counties 
are  distinguished  from  the  rest  of  the  com- 
monwealth In  certain  of  the  constltntlonal 
provisions  pertaining  to  the  Judiciary  wblcb 
relate  exclusively  to  them,  yet  such  daasifl- 
catlon — ^if  it  can  be  so  de^gnated — Is  only 
for  the  specific  purposes  defined  therein,  and 
not  for  court  purposes  generally.  The  courts 
of  those  two  great  counties  need  the  protec- 
tion of  the  appropriate  general  provisions 
contained  in  the  Judiciary  article  as  much  as 
do  the  courts  of  the  other  counties  of  the 
state.  The  records  of  the  development  of 
this  part  of  the  Constitution  show  that  its 
framers  intended  such  protection;  and  from 
the  article  as  a  whole  one  cannot  but  believe 
that  the  people  must  have  so  proposed  when 
they  adopted  it 

To  my  mind  section  26,  art  6,  expressly 
and  unequivocally  forbids   the  creation  of 
other  courts  to  exercise  the  powers  vested  in 
the  common  pleas;  for  the  powers  of  the 
courts  are  administered  by  the  Judges,  and, 
when  the  Oonstltutlon  refers  to  the  powers 
vested  in  the  Judges,  it  plainly  means  to  in- 
clude all  the  powers  given  to  the  courts.    In 
this  connection  it  is  interesting  to  note  from 
the  records  of  the  constltntlonal  convention 
that  the  prohibition  against  the  creation  of 
other  courts  to  exercise  the  powers  vested 
in  the  common  pleas  was  originally  part  of 
the  particular  section  in  reference  to  the 
courts  of  Philadelphia  and  Allegheny  coun- 
ties, and  was  removed  therefrom  and  placed 
in  section  26,  so  that  the  restriction  might 
be  general  as  to  all  common  pleas  courts; 
and,  further,  that  the  word  "courts"   was 
changed  to  "Judges  of  the  courts"  evidently 
to   meet  the   expressed  objection   that  the 
former   was  not  sufficiently   comprehensive 
to  take  in  the  criminal  Jurisdiction  of  such 
Judges.     See  6  Debates,  p.  256,  pp.  607-509 
and  pp.  644,  645.    To  refer  to  the  "Judges" 
as  comprehending  the  "court"  is  a  common 
method  of  expression  which  was  intentional- 
ly employed  by  the  draftsmen  of  the  Gon- 
stitntion.    Volume  6,  pp.  644,  545.    It  Is  quite 
certain  that  the  expression  would  be  thus  ac- 
cepted by  the  average  man,  and  that   the 
language  used  was  so  understood  by  the  elec- 
tors who  finally  passed  upon  and  accepted  tbe 
Constitution  cannot  reasonably  be  doubted. 

In  my  opinion  the  legislative  authority  to 
make  changes  by  law  in  the  Jurisdiction  ot 
the  present  courts,  and  the  power  to  create 
other  courts,  are  always  subject  to  the  con- 
stitutional limitations  contained  in  section 
26.  This  act  not  only  gives  to  the  court 
which  it  seeks  to  create  many  of  the  powers 
vested  by  the  Constitution  in  the  common 
pleas,  but  it  further  violates  the  prohibitions 
of  the  section  in  question  when  It  takes  from 
the  quarter  sessions  of  Allegheny  county  and 
transfers  to  the  new  court  all  Jurisdiction  in 
nonsupport  and  certain  other  cases;  tbua.  In 
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effect,  depriytng  tbe  "Jndgeci  of  tbe  conrta  of 
common  pleaa"  sitting  in  tbe  criminal  oonrta 
of  certain  powers  Indirectly,  but  nevertbelesB 
undeniably.  Tested  by  tbe  Constitution  in 
inch  Indges  as  ez-offldo  Judges  of  tbe  latter 
conrta  (section  9,  art  6),  and  making  tbe 
Jorlsdlctlon  and  powers  of  tbe  quarter  ses- 
sions of  tbat  county  different  from  tbose  of 
all  otber  courts  of  tbe  same  class  or  grade  In 
tbe  state. 

For  tbese  reasons  and  for  otbers  wblcb 
mlgbt  be  stated,  I  am  obliged  to  dissent 

llESTREZAT   and  STBWABT,  JJ.,  join 
In  tbe  dissent 


GOTTSCHALIi  t.  OAMFBEUi  et  aL 
(No.  2). 

(Supreme    Court   of    Pennsylvania.      Jan.    2, 
1912.) 

Appeal  from  Court  of  Common  Pleas,  Al- 
lerheny  County. 

BiU  in  equity  by  M.  H.  Gotticball  against  L 
E.  Campbell  and  others.  Wrom  'a  decree  dis- 
missing tbe  bUl,  plaintiff  appeals.    Affirmed. 

Argued  before  FELL,  0.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  EI£lN,  STEWART, 
and  M08CHZISKEB,  JJ. 

H.  K.  Slebeneck,  for  appellant  D.  T.  Wat- 
son, Tbomas  Patterson,  W.  B.  Rodgers,  Wm. 
A  Stone,  Joseph  Stadtfeld,  A.  B.  Hay,  and 
Charles  A.  Woods,   for  appellees. 

POTTER.  J.  This  case  was  advanced,  and 
argued  with  the  appeal  at  No.  201  October 
term,  1911,  Oottscban  t.  Campbell,  83  Atl. 
286  (No.  1),  in  which  an  opinion  has  jusf  been 
filed.  As  the  same  questions  are  involved,  that 
opinion  appHes  equally  to  this  case;  and  the 
judgment  Is  aflkmed. 


BAUMAN  T.  BEST  MFO.  GO. 

(Sapreme  Court  of  Pennsylvania.     Jan.  2, 
1912.) 

L  Kasibb  ahd  Skbtart  (|  28S*)— Injnoimts 
TO  Skbvakt—Aotioks— Nonsuit. 

Where  an  employ^  is  injured  by  the  fall  of 
a  plunger  from  an  overhead  crane,  caused  by  a 
cotter  pin  either  breaking  or  working  out  of 
place,  but  there  is  no  evidence  that  the  pin 
was  worn  or  defective,  and  the  evidence  is  un- 
contradicted that  it  was  seen  in  its  place  three 
hours  before  the  accident  a  nonsuit  Is  properly 
entered  in  an  action  for  the  injuries. 

[Ed.  Note.— For  otber  cases,  see  Master  and 
Servant  Cent  Dig.  ff  1002,  1003.  1007,  101(t, 
1038,  1M3,  1053;   Dec.  Dig.  |  285.*] 

2.  Mastkb  akd  Sxbtaut  (I  270*)— Irjusibb 

TO   SKKTAirr  — AOTIORS  — ADiaSSIBILITT  OF 

'BviDKtto*, 

In  an  action  for  injuries  to  an  employ^ 
caused  by  a  cotter  pin  of  a  crane  either  break- 
ing or  working  out  of  place,  evidence  of  the 
ceneral  condition  of  the  crane  is  irrelevant 

[Ed.  Note>-For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  918-927,  932;  Dec  Dig. 
I  270.n 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  of  trespass  for  personal  Injuries  by 
Max  Banman  against  tbe  Best  Manufactur- 


ing Company.  From  an  order  refusing  to 
take  off  nonsttlt,  plaintiff  appeals.  Affirmed. 
Argued  before  FELL,  O.  J.,  and  BROWN, 
POTTER,  BLKIN,  STEWART,  and  M08CH- 
ZISKER,  JJ. 

Lee  C.  Beatty,  James  B.  Drew,  and  John 
B.  Gloeckner,  for  appellant  Wm.  A.  Stone, 
and  W.  Clyde  Orubbs,  for  appellee. 

POTTER,  J.  [1]  This  Is  an  appeal  from 
the  refusal  of  the  court  below  to  take  off  a 
Judgment  of  compplsoiy  nonsuit.  The  plain- 
tiff sought  to  recover  damages  for  personal 
injuries  Inflicted  by  tbe  fall  of  a  plunger 
from  an  overhead  crane.  This  plunger  was 
a  solid  piece  of  steel,  weighing  12  or  16 
pounds,  working  vertically  through  a  hol- 
low cylinder.  It  was  attached  to  an  arm  at 
the  top  by  means  of  two  steel  plates,  through 
which  ran  a  counter  pin;  and  through  this, 
in  turn,  at  one  end  was  Inserted,  solely  for 
the  purpose  of  keeping  the  counter  pin  In 
place,  a  small  steel  pin  known  as  a  "cotter 
pin."  At  the  time  of  the  accident  it  appear- 
ed that  tbe  counter  pin  must  have  worked 
out  of  its  place,  for  the  plunger  fell.  Nei- 
ther of  these  parts  was  out  of  order  in  any 
way,  and  they  were  inunediately  restored  to 
their  places.  Tbe  cotter  pin,  which  had 
been  In  use,  was,  however,  missing.  It  must 
have  come  out  but  whether  by  slipping  or 
from  breaking  was  not  shown;  but  as  a  re- 
sult there  was  nothing  to  hold  the  counter 
pin  In  Its  proper  place,  and  It,  In  turn,  must 
have  gradually  worked  out  of  its  supports 
and  permitted  tbe  plunger  to  fall.  Between 
two  and  three  hours  before  the  accident,  the 
cratiemdn  oiled  tbe  machinery,  and  obseirved 
that  the  cotter  pin  was  then  In  place,  and 
that  it  appeared  to  be  rusty  and  was  dirty 
and  dusty.  It  could  not  well  have  been  oth- 
erwise, situated  as  tbe  crane  was,  in  a 
foundry  where  molding  was  carried  on.  It 
was  not  shown  how  long  the  pin  had  been 
in  use,  or  that  It  was  worn  or  in  any  way 
unfitted  for  the  use  to  wblcb  it  was  put  It 
had  only  one  purpose  to  serve,  and  tbat  was 
to  prevent  lateral  motion  in  the  counter  pin. 
It  bore  no  weight,  and  its  mere  presence  was 
ordinarily  sufllcient  to  answer  tbe  purpose 
for  wblcb  It  was  Intended.  As  tbe  trial 
Judge  said,  there  was  nothing  in  the  case 
to  show  that  there  was  any  wear  upon  the 
cotter  pin,  or  to  show  that  such  pins  ever 
wore  out  ox  became  unfitted  by  use  for  tbelr 
purpose.  In  Bradbury  v.  Kingston  Coal  Co., 
167  Pa.  231,  27  Atl.  400,  where  It  was  shown 
tbat  a  cotter  pin  broke  after  several  years 
of  use,  it  was  held  that  in  the  absence  of  ev- 
idence of  a  defect,  it  was  error  to  submit  to 
tbe  Jury  tbe  question  whether  tbe  use  of  the 
pin  was  negligence.  And  in  Zabniser  v. 
Torpedo  Co.,  190  Pa.  850,  42  Atl.  707,  evi- 
dence which  went  no  further  than  to  show 
tbat  a  similar  pin  broke  was  held  not  to  be 
sufficient  to  take  the  case  to  tbe  Jury.    Tbt 
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principle  set  fortb  In  tbese  cases  was  very 
properly  applied  to  the  facts  %f  this  case. 
Here  there  was  some  evidence  of  mst,  but  it 
was  not  Intimated  that  this  amotinted  to 
corrosion,  or  that  It  weakened  the  steel  of 
which  the  pin  was  composed.  The  witness 
who  observed  the  condition  of  the  pin  when 
'filing  the  plunger  evidently  regarded  it  as 
good;  otherwise  he  would  have  changed  the 
pin,  or  reported  the  need  of  a  change.  The 
only  reasonable  Inference  that  can  be  drawn 
from  the  evidence  is  that  the  accident  result- 
ed from  the  disappearance'  of  the  cotter  pin, 

[I]  Evidence  as  to  the  general  condition 
of  the  crane  was  therefore  properly  excluded 
as  Irrelevant  Nor  did  It  appear  that  the 
cotter  pin  was  missing  for  any  appreciable 
time  before  the  accident  The  craneman  had 
seen  It  in  place  less  than  three  hours  befor& 

We  agree  with  the  court  below  that  there 
was  not  sufficient  evidence  of  any  negli- 
gence upon  the  part  of  the  defendant  to  Jus- 
tify the  submission  of  the  case  to  the  Jury. 

The  Judgment  is  affirmed. 


OEOBOB  V.  SAFE  DEPOSIT  &  TBUST  CO. 
OP  PITTSBUEQH  et  aL 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1912.) 

EXBCDTOBS   AND    ADKINISTRATOBS    (i    386*)  — 

Sales  bt  Bzboutob— Estofpxl  to  Dent 

Validitt. 

Where  a  widow  huja  lands  of  her  deceased 
husband  at  a  sale  by  his  administrator  for  the 
payment  of  hi*  debts,  and  her  daughter  saw 
her  purchase  the  property  and  pay  the  pur- 
chase money,  acquiesced  in  the  mother's  own- 
ership for  10  years  till  the  mother's  death,  ac- 
cepted an  annuity  from  the  property  under  ber 
mother's  will  for  10  years,  and  never  offered 
to  reimburse  her  mother  for  money  paid  on 
the  purchase  of  the  property  nor  to  return  to 
her  mother's  estate  the  annuity  received,  she 
cannot  claim  an  interest  in  the  land  as  the 
heir  at  law  of  her  father. 

[Eld.  Note. — For  other  cases,  see  Ezecntors 
and  Administrators,  Cent  Dig.  {  1S70;  Dec. 
Dig.  I  886.*] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Ejectment  by  Mary  E.  George  against  the 
Safe  Deposit  &  Trust  Company  of  Pitts- 
burgh, trustee,  and  others  for  land  in  the 
Fifth  Ward  of  the  City  of  Pittsburgh.  From 
a  Judgment  for  defoidant  non  obstante  vere- 
dicto, plaintiff  appeals.    Affirmed. 

The  following  opinion  was  filed  by  Hay- 
maker, J.,  in  the  court  below: 

"This  is  an  action  in  ejectmoit  for  two 
lots  of  ground  in  the  Fifth  ward  of  the  city 
of  Pittsburgh,  l>eing  numbered  20  and  21  in 
block  11  of  the  Plan  of  Lots  of  Enizabeth 
F.  Denny,  recorded  in  this  county  In  Plan 
Book,  voL  6,  p.  178,  on  which  are  erected 
seven  brick  dwelling  houses.  On  the  trial 
of  the  case  we  directed  a  verdict  for  the 
plaintiff. 

"The  common  source  of  title  was  that  of 


Andrew   Mulholland,   tbe  plalntifl's  father. 
The  statement  of  the  case  is  practically  this: 
Andrew  Mulholland  died  Intestate  on  tiie  6th 
day  of  September,  1884,  leaving  to  survive 
him   a    widow,    Margaret  Mulholland,   and 
one  daughter,  Mary  E.  George,  the  plaintUf, 
whose  husband  Is  still  living.     The  widow 
and  daughter  renounced  their  right  to  ad- 
minister the  estate,  and  administration  was 
granted  to   strangers.     The  administrators 
obtained  proper  authority  to  sell  the  lots  hi 
question  at  public  sale  for  the  payment  of 
decedent's  debts,  and  they  were  purchased 
by  the  widow  on  August  29,  1886,  and  the 
deed  to  her  was  acknowledged  by  the  ad- 
ministratora  in  open  court  on  November  14, 
1885.    The  widow  and  her  daughter  resided 
continuously  in  one  of  these  houses  from 
the  death  of  Andrew  Mulholland  on  Septem- 
ber 6,  1884,  down  to  March  12,  1895,  when 
the  widow  died.     The  widow  devised  the 
property   In   question   to   her  executors  in 
trust   for    various   purposes,    among  which 
was  the  payment  to  the  plaintiff  of  $20  per 
month  during  her  natural  life,  and  in  addi- 
tion thereto  $100  annually  for  clothing,  with 
authority  in  their  discretion  to  Increase  the 
amount  of  the  monthly  payments.    The  wUl 
likewise  directs  the  trustees  to  pay  to  dece- 
dent's   brother,    Joseph    Sawyer,    $25    per 
month   during  his   natural  life.     The  will 
also  provides  that  the  whole  estate  shall  go 
to  any  child  or  children  of  the  plaintiff  sur- 
viving her,  subject  to  the  provision  made 
for  the  brother.     In  case  of  the  death  of 
the  daughter  without  a  child  or  children  sur- 
viving, the  testatrix  provides  for  the  dis- 
position of  her  estate  in  a  manner  unneces- 
sary here  to  relate. 

"The  plaintiff  contends  that  on  the  death 
of  Andrew  Mulholland  intestate,  she  and  her 
mother  became  cotenants  in  ponunon  of  the 
land  described  in  the  writ  and  that  when 
the  widow  purchased  the  same  at  an  or- 
phans' (sourt  sale  for  the  payment  of  debts 
that  relation  of  ownership  previously  ex- 
isting was  not  thereby  changed,  and  that 
the  widow  could  not  by  her  will  dispose  of 
the  interest  of  her  cotenant  the  plaintiff. 

"The  contention  on  the  part  of  the  defense 
Is  that  the  plaintiff  accepted  the  provision 
made  for  her  in  her  mother's  wlU,  and  has 
regularly  and  without  complaint  rec^ved 
her  monthly  and  annual  payments  for  some 
ten  years,  and  that  having  elected  to  so  take 
she  is  now  estopped  to  question  her  mother's 
title  to  the  property.  The  plainturs  ans-wer 
to  the  allegatloii  of  estoppel  Is  that  she  was 
under  the  disability  of  coverture,  and  tlie 
doctrine  of  estoppel  or  election  does  not  ai>- 
ply  to  her. 

"The  defense  relies  on  the  followlns  un- 
disputed facts:  That  the  administrators  of 
Andrew  Mulholland  presented  their  petition 
to  the  orphans'  court  for  leave  to  sell  de- 
cedent's real  estate  for  payment  of    debts 
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ag^egatlng  over  $19,000,  and  a  citation  was 
Issued  to  the  plaintiff,  tben  of  fall  age;  the 
purcbase  of  the  property  by  the  widow  and 
the  confirmation  of  the  sale  by  the  court; 
the  exercise  of  entire  ownership  1^  the 
widow  from  the  date  of  her  deed  of  Novem- 
ber 14,  1885,  to  the  time  of  her  death  on 
March  12,  1896;  the  probating  of  her  moth- 
^8  will  on  March  IS,  1895,  whereby  she 
disposes  of  the  property  in  question;  the 
acceptance  by  the  plaintiff  of  legacies  given 
her  by  her  mother's  will,  payable  monthly 
and  annually,  which  the  plaintiff  received 
for  a  period  of  ten  years;  the  payment  by 
the  trustees  under  the  will,  fOr  the  same 
length  of  time,  the  sum  of  $25  per  month  to 
decedoif  s  brother,  with  knowledge  on  the 
part  of  plaintiff;  plaintiff's  participation  in 
the  distribution  of  balance  In  hands  of  ex- 
ecutors on  filing  of  their  first  account;  the 
first  and  final  account  of  the  trustees  under 
the  wUl  of  plaintiff's  mother,  showing  the 
payment  of  $3,516.01  to  the  plaintiff  from 
February  5,  1897,  to  March  19,  1906,  being 
the  annuity  provided  for  her  in  said  wiU, 
and  likewise  showing  payment  of  $3,102.50 
to  the  other  annuitant,  of  which  plaintiff 
had  knowledge,  and  the  presentation  of  a 
Joint  petition  to  the  orphans'  court  by  the 
plaintiff  and  Joseph  Sawyer,  legatees  under 
the  will  of  plaintiff's  mother,  to  enforce  pay- 
ments due  them  under  the  provisions  of  said 
wiU,  and  the  obtaining  of  the  order  and  the 
enforcement  of  payment 

"The  evidence  is  uncontradicted  that  the 
plaintiff  not  only  accepted  the  annuity  pay- 
able to  her  under  her  mother's  will,  for 
many  years,  and  on  one  occasion  employed 
counsel  and  enforced  the  provisions  of  the 
will  In  ber  favor  in  the  orphans'  court.  She 
not  only  received  her  own  annuities  without 
protest,  but  had  foil  knowledge  of  the  pay- 
ment of  an  annuity  to  her  uncle  during  the 
same  period  of  time.  For  all  these  years 
she  recognized  her  mother's  title  to  and  ovm- 
ership  of  the  land  in  question,  and  this  down 
to  the  time  of  bringing  this  action  of  eject- 
ment. It  also  appears  that  her  mother  pur- 
chased the  property  for  $2,350,  subject  to 
certain  mortgages  against  the  same,  and 
that  plaintiff  in  no  way  endeavored  to  or 
did  relnknrse  her  mother  in  the  purchase. 
Tbeie  was  an  attempt  on  the  part  of  the 
plaintiff  to  show  that  her  mother  made  cer- 
tain declarations  to  the  effect  that  the  plain- 
tiff and  her  husband  had  contributed  to  the 
porchase  of  the  property,  but  his  evidence 
was  so  indefinite  as  not  to  be  worthy  of 
consideration.  The  plaintiff  saw  her  mother 
porchase  this  property  at  a  public  sale,  and 
pay  the  purchase  price;  she  saw  her  from 
the  time  of  her  purchase  to  the  day  of  her 
death — some  10  years— exercising  every 
right  of  ownership  over  it ;  she  saw  her  dis- 
pose of  it  by  will,  and  she  became  a  bene- 
ficiary theretmder,  and  enjoyed  the  fruits 


of  that  will  for  10  years.  She  enforced  her 
rights  as  a  legatee  in  and  out  of  court,  down 
to  the  time  of  bringing  this  suit,  having  re- 
ceived $3,516.01,  and  now  without  proof  of 
reimbursement  for  money  paid  by  her  moth- 
er on  the  purchase  of  the  property,  and 
without  the  slightest  offer  to  return  to  the 
estate  the  amount  of  the  legacy  she  has  been 
regularly  receiving  for  10  years  under  her 
mother's  will,  she  now  claims  the  land  as 
the  heir  at  law  of  Andrew  Mulholland,  and 
that  her  unequivocal  acts  as  legatee  under 
her  mother's  will  are  not  binding  upon  her 
by  reason  of  coverture. 

"We  cannot  agree  with  plaintiff  in  her 
contention,  and  are  of  the  opinion  that  un- 
der the  undisputed  facts  of  the  case  the 
plaintiff  is  not  entitled  to  recover,  and  that 
Judgment  should  be  entered  for  the  defend- 
ant non  obstante  veredicto. 

"And  now,  July  10,  1911,  the  rule  for 
Judgment  non  obstante  veredicto  Is  made 
absolute,  and  Judgment  is  now  entered  for 
defendants  on  payment  of  verdict  fee.  The 
motion  for  a  new  trial  is  refused." 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTEEZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  J  J. 

Morton  Hunter,  for  appellant  W.  H.  S. 
Thomson,  Smith  H.  Shannon,  Ache  &  Was- 
sell,  and  J.  B.  Elchenauer,  for  appellee. 

PER  CURIAM.  The  Judgment  is  affirmed 
on  the  opinion  of  the  learned  Judge  of  the 
common  pleas,  entering  Judgment  for  the 
appellee  non  obstante  veredicto. 


STEVENSON  v.  HENDERSON  et  aL 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1912.) 

SOHOOU    AND    SOHOOI.    DiSTBIOTS     (|    lOS*)— 

Taxation— AssEssuENT. 

After  the  passage  of  Act  May  18,  1911 
(P.  It.  309),  known  as  the  "School  Code," 
school  boards  in  levying  school  taxes  for  the 
year  1911  were  bound  to  levy  them  in  accord- 
ance with  the  School  Code,  and  not  with  the 
law  as  it  existed  prior  to  the  approval  of  such 
Code. 

[Ed.  Note<— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  i{  240-245,  252; 
Dec.  Dig.  I  103.*] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Bill  by  John  Stevenson  against  J.  R.  Hen- 
derson and  others.  From  a  decree  dismiss- 
ing the  bill,  plaintiff  appeals.    Affirmed. 

Shafer,  J.,  filed  the  following  opinion  in 
the  court  below: 

"In  this  case  an  answer  has  been  filed  and 
the  case  set  down  upon  bill  and  answer.  The 
bill  is  by  a  taxpayer  against  the  school  di- 
rectors and  tax  collector  of  the  borough  of 
Dormont  praying  for  an  injunction  to  re- 
strain them  from  levying  and  collecting  an 
occupation  tax  in  excess  of  $1,  and  from  re- 
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quiring  the  payment  of  sdiool  taxes  without 
allowing  a  discount  of  6  per  cent.  The  ques- 
tion raised  by  the  case  is  whether  the  amount 
of  school  taxes  which  may  be  assessed  Is 
governed  by  the  act  of  May  18,  1911  (P.  L. 
809),  commonly  called  the  'School  C!ode,'  or 
Is  to  be  regulated  by  the  laws  theretofore  in 
force.  The  act  of  May  18th  expressly  pro- 
vides that  It  Is  to  go  into  effect  Immediately 
upon  Its  passage.  This  act  expressly  repeals 
the  act  of  July  22,  1897  (P.  L.  305),  author- 
izing the  levy  of  a  per  capita  tax  of  not  more 
than  $1,  and,  In  effect,  repeals  the  act  of 
June  25,  1886  (P.  L.  187),  which  allows  the 
tax  collector  to  allow  a  discount  of  6  per 
cent  on  taxes  paid  within  60  days.  The 
School  Code  provides  in  section  2812  for  the 
transition  from  the  old  system  to  that  pro- 
vided by  the  Code,  and  directs  that  "all 
school  directors  shall  levy  the  school  taxes 
at  the  time  or  times  and  In  the  manner  here- 
tofore fixed  by  law,"  and  shall  continue  to 
serve  until  their  successors  have  been  duly 
elected  and  appointed  under  the  Code,  the 
time  fixed  for  this  change  being,  In  districts 
of  the  fourth  class,  the  first  Monday  of  De- 
cember, 1911.  The  act  also  provides  that  the 
first  school  year  and  the  first  fiscal  year  In 
districts  of  the  fourth  class,  of  which  the 
borough  In  question  is  one,  shall  begin  on 
the  first  Monday  of  July,  1911. 

"As  the  School  Code  la  in  force  since  the 
time  of  its  passage.  It  follows  that  all  pro- 
ceedings in  regard  to  school  matters  are  to 
be  carried  on  under  Its  provisions;  and  any 
exception  to  that  rule  must  distinctly  appear 
in  the  act  It  is  claimed  by  the  plaintiff  that 
the  direction  to  the  school  directors  now  in 
office  to  levy  the  school  taxes  'at  the  time  or 
times  and  in  the  manner  heretofore  fixed  by 
law'  is  a  direction  to  them  to  levy  such 
amount  of  tax  as  was  theretofore  authorized 
by  law  and  to  order  the  collection  of  the  tax 
by  the  collector  in  the  manner  theretofore 
authorized.  The  contention  of  the  defend- 
ants is  that  the  clause  in  question  has  no 
reference  to  the  amount  of  the  tax  or  the 
subjects  of  taxation,  or  the  manner  of  col- 
lecting the  same,  but  only  authorizes  the  di- 
rectors in  office  at  the  time  of  the  passage 
of  the  act  to  levy  the  taxes  required  by  law — 
i.  e.,  those  required  by  the  Code — at  the  time 
and  in  the  manner  theretofore  in  use.  In 
other  words,  the  question  is:  What  is  meant 
by  the  expression  'in  the  manner  heretofore 
fixed  by  law'?  We  are  clearly  of  the  opin- 
ion that  these  words  do  not  authorize  exist- 
ing school  boards,  in  levying  the  taxes  for 
the  current  year,  as  they  are  directed  by  the 
act  to  do,  to  determine  the  amount  and  in- 
cidence of  the  tax  according  to  acts  which 
have  been  repealed,  but  only  authorized  them 
to  levy  a  tax  under  the  provisions  of  the  new 
law  in  the  time  and  way  provided  for  In  the 
old  law.  The  time  is  not  in  question,  but 
the  manner  of  levying  the  tax  according  to 


the  former  law  was  that  It  should  be  tlie  ! 
votes  of  not  less  than  a  majority  of  the  mem- 
bers of  the  board.  This  method  Is  slightly 
changed  in  the  new  law,  which  provides  that 
the  tax  shall  be  levied  by  the  vote  of  a  ma- 
jority of  all  members  of  the  board,  with  a 
record  of  how  each  member  voted. 

"The  school  directors  of  the  borough  of  Dor- 
mont,  having  levied  a  tax  at  a  time  required 
by  the  old  law,  and,  so  far  as  appears,  hav- 
ing levied  the  tax  by  a  vote  of  the  majority 
of  all  the  members  of  the  board,  but  levied 
upon  the  subjects  of  taxation  provided  by 
the  new  law,  seems  to  us  to  have  done  what 
the  law  requires,  and  the  bill  is  therefore 
dismissed ;  costs  to  be  piaid  by  the  plaintiff." 

Argued  before  VEIAj,  C.  J.,  and  BROWN, 
MBSTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSOHZISEEB,  JJ. 

John  A.  Metz,  for  appellant  Hugh  M.  Stll- 
ley,  tor  appellees. 

PER  CURIAM.  The  decree  Is  affirmed  od 
the  opinion  of  Judge  Shafer. 


DONNELLY  et  aL  v.  BYERS. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1912.) 

1.  Executors  and  Adviristbatobs  (i  138*> 
—  Sales  or  Real  Fbofebtt  —  CoirriBKA- 
noiT. 

On  the  sale  of  real  estate  by  executors 
for  the  payment  of  debts  without  order  of 
court,  the  orphans'  court  may  confirm  the  sale 
under  Act  April  13,  1854  (P.  L.  368),  prorid- 
ing  that,  in  all  cases  wherem  any  of  the  coarts 
might  have  authorized  any  sale  or  conveyance, 
such  a  sale  or  conveyance  made  without  order 
of  court  may  be  ratified  and  confirmed;  such 
provision  being  applicable  generally  and  not 
confined  to  atues  under  the  Price  Act  (Act 
April  8,  1853  [P.  L.  603]). 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administratora,  Cent  Dig.  H  660-566. 
576;   Dec.  Dig.  §  138.*] 

2.  EXECITTOBS  AND  ADlQNraTBATOBS    (|   148*) 

—Sales  of  Rel&ltt— Rights  or  Pubchaser. 
Where  the  same  persons  were  appointed 
executors  and  trustees  and  given  authority  aa 
trustees  to  sell  real  estate,  and  made  a  sale 
without  order  of  court,  but  subsequently  a  pe- 
tition was  filed  in  the  orphans'  court  for  ratifi- 
cation thereof^  all  parties  in  interest  waiving 
issue  of  citation  or  being  served  therewith,  and 
citation  being  served  on  all  creditors  of  the  de- 
cedent who  bad  filed  suits  to  preserve  the  ilea 
of  their  debts,  and  subsequently  the  fund  rais- 
ed by  the  sale  was  distributed  and  a  dividend 
paid  to  the  creditors,  the  purchaser  could  not, 
in  an  action  on  the  bond  ^ven  by  him  for  the 
price,  qnestion  the  validity  of  the  sale. 

[Ed.  Note.— For  other  cases,  see  Executor* 
and  Administrators,  C!ent  Dig.  {|  596-601: 
Dec.  Dig.  S  148.*] 

Appeal  from  Coiat  of  Common  Pleas,  Al> 
iegheny  County. 

Assumpsit  by  Alice  R.  Donnelly  and  otb- 
ers,  executors  and  trustees  of  Charles  Don- 
nelly, deceased,  for  use  of  the  Gonunon- 
weaith  Trust  Company  of  Pittsburgh,  admin- 
istrator d.  b.  n.  c.  t  a.,  against  Eboi    M. 
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Byen  on  a  bond  to  secure  a  balance  of  pnr- 
diaae  money  for  land.  From  an  order  mak- 
ing absolute  rule  for  Judgment  for  want  of  a 
lofQclent  affldaTit  of  defense,  defendant  ap- 
peals.   Affirmed. 

Argued  before  FULL,  0.  J.,  and  BROWN, 
MESTREZAT,  POTTER.  ELEIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

Ralpb  Longenecker  and  Oordon  ft  Smltb, 
for  appellant  Alvln  A.  Morris,  Albert  J. 
Walker,  and  Harold  Allen,  for  appellees. 

MESTREZAT,  J.  We  see  no  merit  in  this 
appeal.  When  It  was  ascertained  that  the 
real  estate  devised  by  the  testator  in  trust 
for  his  children  was  required  for  the  pay- 
ment of  his  debts.  It  was  the  duty  of  his 
personal  representatives  to  sell  it  and  apply 
the  proceeds  to  that  purpose^  This  they  did 
by  presenting  a  petition  in  proper  form  to 
the  orphans'  court,  setting  forth  all  the  nec- 
essary jurisdictional  facts,  and  praying  for 
the  ratlflcation  and  confirmation  of  the  sale, 
made  to  Byers,  for  the  payment  of  the  debts 
of  the  decedent.  The  widow  and  all  of  the 
children  of  the  decedent  and  the  Common- 
wealth Trust  Ck>mpany,  sole  trustee  under 
the  will  of  the  decedent,  being  all  the  par- 
ties in  Interest  either  nnder  the  wm  of  the 
decedent  or  as  his  heirs  at  law,  except 
Charles  Donnelly,  Jr.,  waived  the  issning  of 
a  citation  and  notice  of  the  presentation  of 
the  petition  to  the  court  and  Joined  with  the 
petitioner  in  the  prayer  that  a  citation  on 
Charles  Donnelly,  Jr.,  and  on  all  the  cred- 
itors of  the  decedent  who  had  filed  suits  to 
preserve  the  lien  of  their  debts,  the  statutory 
period  of  two  years  from  the  death  of  the 
decedent  having  thai  expired,  to  show  cause 
why  the  court  should  not  confirm  and  ratify 
the  sale  formerly  made  to  Byers  as  a  sale 
for  the  payment  of  debta  The  citation  refers 
to  the  petition,  and  recites  that  it  prays  "for 
confirmation  of  sale  of  certain  real  estate 
fully  described  in  petition  for  the  payment  of 
debts  to  Eben  M.  Byers,"  and  was  served  up- 
on Cbarles  Donnelly,  Jr.,  and  upon  all  of 
the  creditors  who  bad  filed  suits  against  the 
decedent's  estate.  The  coart  entered  a  de- 
cree ratifying  and  confirming  the  sale  there- 
tofore made  to  the  defendant  Byers  as  a 
sale  for  the  payment  of  debts  "as  if  the  said 
sale  bad  been  previonsly  ordered  and  direct- 
ed and  •  •  •  Xree  from  any  Hen  what- 
ever of  the  debts  of  said  decedent." 

[1]  We  have  no  doubt  of  the  power  of  the 
court  to  ratify  and  confirm  the  sale  made  by 
the  executors  to  Byers  as  a  sale  made  for 
the  payment  of  debts.  The  third  section  of 
the  Act  of  April  13,  1854  (P.  L.  S69:  4 
Pardon's  XHg.  [13th  EM.]  p.  4030),  provides 
that  "In  all  cases  wherein  any  of  the  courts 
of  this  commonwealth  might  have  authorized 
any  sale  or  conveyance,  or  letting  on  ground- 
rent  or  otherwise,  and  such  sale,  conveyance 
or  letting  may  have,  been  made  without  leave 
of  sndi  court.  It  shall  be  lawful  for  such 
court,  U  approving  of  such  sale  or  convey- 


ance or  letting,  to  approve,  ratify  and  con- 
firm the  sale,  with  the  same  effect  as  if 
such  decree  had  preceded  the  sale,  convey- 
ance or  letting."  We  do  not  agree  with  the 
learned  counsel  for  the  appellant  that  the 
authority  conferred  by  this  section  of  the 
act  applies  only  to  sales  made  under  the 
Price  Act  (Act  AprU  8,  1853  [P.  L.  603]). 
It  Is  true  that  the  act  of  1864  is  a  supple- 
ment to  the  Price  Act,  but,  as  suggested  by 
appellee's  counsel,  the  other  two  sections  of 
the  act  expressly  Umlt  their  application  to 
sales  made  under  the  Price  Act  Not  so  with 
the  third  section  of  the  act  As  will  be 
observed,  the  section  confers  Jurisdiction  on 
the  court  to  ratify  and  confirm  a  sale,  "in 
all  cases  wherein  any  of  the  courts  of  this 
commonwealth  might  have  authorized  any 
sale  or  conveyance,  •  •  •  and  such  sale, 
conveyance  or  letting,  may  have  been  made 
without  leave  of  such  court"  The  section 
is  of  general  application,  and  its  authority 
may  be  Invoked  wherever  the  court  could 
have  previonsly  authorized  a  sale  or  convey- 
ance of  real  estate.  This  is  the  uniform  con- 
struction placed  by  the  lower  courts  on  the 
section  wherever  the  question  has  arisen,  and 
the  language  is  amply  broad  enough  to  sus- 
tain the  construction. 

[2]  The  agreement  to  sell  the  real  estate  to 
Byers  was  executed  by  the  executors,  and 
not  by  the  trustees,  of  the  decedent  The 
deed  made  in  pursuance  of  the  agreement 
was  signed  by  the  parties  as  executors  and 
trustees.  By  his  will,  the  decedent  gave  his 
trustees  power  and  authority  to  manage  and 
control  all  of  the  trust  property,  including 
the  power  to  buy  and  sell  real  and  personal 
estate  and  change  realty  into  personalty  and 
personalty  into  realty.  The  trustees,  who 
were  also  the  executors,  therefore  had  full 
authority  to  make  the  sale  to  Byers,  the  pro- 
ceeds of  which  by  the  terms  of  the  will  and 
by  the  law  were  first  applicable  to  the  pay- 
ment of  debts.  That  the  sale  was  made  by 
virtue  of  this  authority  did  not  prevent  the 
orphans'  court  from  subsequently  ratifying 
It  as  a  sale  for  the  payment  of  debts.  So 
long  as  the  unsecured  debts  of  the  decedent 
remained  unpaid,  the  executors  and  trustees 
could  not  sell  for  the  purposes  of  the  trust 
so  as  to  discharge  the  land  from  the  pay- 
ment of  debts.  But  the  sale  having  been 
made,  and  it  subsequently  appearing  that 
the  proceeds  were  necessary  for  the  payment 
of  debts,  the  act  of  1864  conferred  power  on 
the  orphans'  court  to  ratify  and  confirm  the 
sale  as  a  private  sale  made  for  the  payment 
of  debts.  Prior  to  the  sale  to  Byers  made 
under  the  power  in  the  will,  the  executors 
could  have  made  a  private  sale  of  the  real 
estate  for  the  payment  of  debts,  which  the 
court  under  the  Act  of  May  9,  1889  (P.  L. 
182),  was  authorized  to  decree  and  approve. 

It  is  conceded  that  the  price  agreed  to  be 
paid  by  Byers  was  the  full  value  of  the  real 
estate.  It  further  appears,  as  suggested 
above,  that  all  parties  in  Interest  nnder  the 
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will  or  as  heirs  at  law  who  could  be  affected 
by  the  sale  had  notice  of  the  application 
made  by  the  administrator  d.  b.  n.  c.  t.  a. 
for  the  ratification  of  the  sale  as  a  private 
sale  made  for  the  payment  of  debts.  All 
the  facts  necessary  to  give  the  orphans'  court 
Jurisdiction  are  averred  in  the  petition.  No 
objection  to  the  confirmation  of  the  sale  has 
been  made  by  any  of  the  heirs,  devisees, 
legatees,  creditors,  or  other  parties  legally 
interested.  We  are  therefore  at  a  loss  to 
see  any  snbstantial  reason  why  the  sale 
should  be  declared  invalid  at  the  instance  of 
the  purchaser.  In  the  language  of  Judge 
Stowe  in  Siebert  v.  Zinkand,  26  Plttsb.  Leg. 
J.  137,  a  similar  case:  "The  property  having 
thus  by  legal  intent  been  sold  for  its  full 
value,  and  the  money  representing  the  value 
of  the  land  having  gone  into  the  orphans' 
court  and  there  distributed,  what  real  dif- 
fwence  does  it  make  to  plaintiff  (bete,  the 
purchaser)  that  the  sale  was  made  by  her 
(here,  the  executors  and  trustees)  as  devisees 
(here,  as  executors  and  trustees)  under  the 
will,  instead  of  being  by  her  as  executrix 
under  order  of  the  orphans'  court?" 

The  executors  received  from  Byers  $20,(XK) 
in  cash  and  the  bond  on  which  this  suit  was 
brought  They  filed  an  account  in  which 
they  charged  themselves  with  the  cash  and 
the  bond,  and  turned  them  over  to  the  Com- 
monwealth Trust  Company,  administrator, 
the  plaintiff  in  this  action.  Subsequently  the 
administrator  filed  its  first  and  partial  ac- 
count charging  itself  with  the  cash  received 
from  the  executors.  A  decree  for  distribu- 
tion was  made  of  the  balance  shown  in  the 
administrator's  hands  by  this  account,  and 
a  dividend  was  paid  to  all  of  the  creditors 
of  the  estate  except  Sarah  Dawson  Speer, 
executrix  of  Charles  B.  Speer,  who  was 
guardian  of  Mary  R.  Donnelly,  Louise  Don- 
nelly, and  Allen  O.  Donnelly,  and  P.  J.  Bren- 
nan,  who  bad  brought  suit  for  a  small  sum. 
The  acceptance  of  the  dividend  by  the  cred- 
itors was  a  ratification  of  the  sale  made  by 
the  executors.  They  cannot  receive  the  mon- 
ey and  at  the  same  time  deny  the  authority 
of  the  executors  to  make  the  sale  which  pro- 
duced the  fund  out  of  which  the  dividends 
were  paid.  The  creditors  were  fully  advised 
that  the  sale  was  for  the  payment  of  debts. 
The  citation  served  on  them  to  show  cause 
why  the  sale  should  not  be  confirmed  dis- 
tinctly disclosed  the  fact  that  the  petition 
presented  to  the  court  asked  "foi;  the  con- 
firmation of  sale  of  certain  real  estate  fully 
described  in  petition  for  the  payment  of 
debts  to  Elben  M.  Byers."  They  were  fur- 
ther advised  as  to  the  character  of  the  fund 
out  of  which  they  received  their  dividends, 
and  how  it  was  produced,  by  the  account 
filed  by  the  executors.  It  is  idle,  we  think, 
to  contend  that  the  creditors  who  received 
and  receipted  for  the  dividends  were  not 
fully  aware  that  the  fund  out  of  which  they 
were  paid  was  produced  by  the  sale  of  real] 


estate  for  the  payment  of  the  decedent's  in- 
debtedness. We  are  of  the  opinion  that  un- 
der the  circumstances  the  acceptance  by  the 
creditors  of  the  dividend  on  their  indebted- 
ness paid  out  of  the  proceeds  of  the  fund 
produced  by  the  sale  of  the  real  estate  to 
the  defendant  is  a  ratification  of  the  sale 
and  estops  the  creditors  from  pursuing  the 
land  for  the  balance  of  their  dalm. 

Our  attention  has  not  been  called  to  any 
act  of  assonbly,  and  we  know  of  none,  which 
reanires  notice  to  creditors  by  the  executors 
of  the  intended  application  to  the  court  for 
an  order  to  sell  real  estate  for  the  payment 
of  debts  or  for  the  confirmation  of  a  pri- 
vate sale  made  for  that  purpose.  When  a 
personal  representative  files  his  account,  the 
Act  of  March  16,  1832  (P.  L.  135),  requires 
the  register  to  give  notice  by  publication  and 
posting  for  four  weeks  that  the  account  has 
been  settled  in  his  office  and  that  it  will  be 
presented  to  the  orphans'  court  for  confirma- 
tion. Personal  or  actual  notice  is  not  requir- 
ed. Priestley's  Appeal,  127  Pa.  420,  17  Atl. 
1084,  4  L.  R.  A.  603.  It  is  not  aUeged  that 
the  proper  legal  notice  of  filing  of  the  ac- 
count and  presenting  it  to  the  court  for  con- 
firmation was  not  given  prior  to  the  audit 
and  settlement  of  the  account  and  the  dis- 
tribution of  the  fund  in  the  hands  of  the 
administrator.  It  was  the  duty  of  creditors 
to  present  their  claims  to  the  court  for  al- 
lowance. If  Sarah  Dawson  Speer,  as  execu- 
trix of  Charles  B.  Speer,  deceased,  late  guard- 
ian of  the  three  Donnelly  children,  had  any 
claim  against  Donnelly's  estate  or  the  fund 
for  distribution,  it  was  her  duty  to  present 
it  at  the  proper  time  for  allowance,  and  we 
must  assume  that  she  would  have  done  so. 
The  same  is  true  of  P.  J.  Brennan.  That 
neither  of  these  parties  presented  a  claim 
or  participated  in  the  distribution  of  the 
fund  in  court  is  fully  explained  by  the  admit- 
ted facts.  The  three  Donnelly  children  for 
whom  Mr.  Speer  had  been  guardian  were  of 
age  at  the  time  of  the  application  to  the  or- 
phans' court,  and  Joined  in  the 'prayer  of  the 
petition  for  the  confirmation  of  the  sale  of 
this  land  to  Byeis  as  a  sale  made  for  the 
payment  of  debts.  This  was  a  release  by 
them  of  the  land  from  any  claim  they,  as 
h^rs,  devisees,  or  creditors,  might  have 
against  It  The  fact  that  they  Joined  in  the 
application  to  sell  as  devisees  and  heirs  and 
not  as  creditors  Is  of  no  moment  The  sale 
being  for  the  payment  of  debts  and  approved 
by  the  court  at  their  request,  and  they,  hav- 
ing legal  notice  that  an  account  had  beeb 
filed  by  the  administrator,  accounting  for 
the  fund  produced  by  the  sale,  were  required 
to  present  their  claims,  if  any  they  had,  to 
the  orphans'  court  for  payment  out  of  the 
fund  for  distribution.  The  affidavit  of  de- 
fense does  not  aver  that  Mrs.  Speer,  as  ex- 
ecutrix, has  a  claim  against  the  estate  which 
Is  a  lien  on  the  land  nor  that  the  wards  of 
her  late  husband  are  indebted  to  his  estate. 
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and  It  cannot  be  presumed.  Brennan  failed 
to  take  the  proper  prooeedinga  to  contlnne 
the  Hen  of  his  debt,  and  hence  he  can  hare 
no  claim  against  the  real  estate  purchased 
br  the  defendant 
Tba  Judgment  is  affirmed. 


BABRT  T.  JONBS  ft  lAUOHIiIN  SimSL 
00. 

(Supreme  Court  of  Penniylvania.    Jan.  2,  1012.) 
L  Mastkb  ahd  Sbbvakt  (K  101,  102*)— In- 

JUKIE8  TO   SEBTART — SATE  PLACE  TO   WOBK. 

A  master  mnst  not  only  provide  a  safe 
pUoe  to  work,  but  maintain  it  in  a  reasonably 
Mfe  condition  by  inspection  and  repair. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  136,  171,  174,  17&-184, 
192;   Dec.  Dig.  if  101,  ICS.*] 

2.  Master  ahd  Servant  (t  107*}— Ikjtjbies 
TO  Sebvaht— Sate  P1.AOB  to  wobk. 

Where  the  scnll  of  a  steel  mill  falls  in 
operation  of  the  converters  onto  the  roofHshield, 
it  is  the  duty  of  the  owner  of  the  mill  to  keep 
the  sliieid  clean,  and  where  the  owner  biils  to 
perform  tMs  doty,  and  an  employ^  is  injured 
by  the  falling  scull,  the  employer  is  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  199-202,  212,  264,  2fi5; 
Dec  Dig.  i  107.»] 

3.  Woans  ahd  Phbases— "Souix." 

The  slag,  dross,  and  other  imparities  in 
molten  iron  discharged  from  the  top  of  the  con- 
verter  and  driven  on  the  roof-shield  are  called 
"(Kua" 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny Connty. 

Action  by  James  M.  Barry  against  the 
Jonea  &  Laaghlln  Steel  Company.  Verdict 
for  plain tifT,  and  defendant  appeals.  Af- 
firmed. 

Argued  before  FELL,  0.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

William  A.  Cballener,  Clarence  Burleigh, 
and  John  D.  McKenna,  for  appellant  John 
C.  Bane,  for  appellee. 

MESTREZAT,  J.  This  waa  an  action  of 
trespass  brought  by  an  employe  to  recover 
damages  for  injuries  sustained  while  engag- 
ed in  tbe  service  of  his  employer.  The  er- 
rors alleged  in  the  two  assignments  are 
that  the  court  refused  to  direct  a  verdict 
for  'the  dtfoidant,  and  subsequently  de- 
cUned  to  enter  Judgment  for  the  defendant 
non  obstante  veredicto.  The  case  turns  upon 
wlildi  of  two  principles  of  law  is  applicable 
to  the  facts  dlsdosed  by  the  testimony  on  the 
trial  of  the  cause.  The  position  of  the  de- 
fendant company,  the  appellant,  as  stated 
by  Its  counsel,  is  that  the  accident  to  the 
plaintiff  was  occasioned  by  the  nature  and 
the  diaraeter  of  the  work  done,  and  that  the 
plalntUFs  Injuries  were  caused  from  dan- 
gers which  arose  during  the  progress  of  the 
work  for  which  the  company  was  not  liable. 
The  plalntUC,  the  appellee,  claims  that  his 
hijurles  resnlted  from  the  failure  of  the  de- 


fendant to  furnish  him  a  reasonably  safe 
place  to  work,  and  in  not  using  reasonable 
care  to  maintain  it  in  such  condition. 

[J]  The  defendant  company  is  engaged  in 
the  manufacture  of  steel  on  the  South  Side, 
Pittsburgh,  and  the  plaintiff  was  employed 
as  a  vessel  foreman  in  the  Bessemer  depart- 
ment of  the  plant  It  was  his  duty  to  see 
that  the  converters  were  kept  In  good  work- 
ing order  and  that  they  were  kept  in  op- 
eration. There  was  a  vessel  floor  or  plat- 
form extending  around  the  converters  which 
was  about  12  feet  above  the  ground  floor.  A 
railroad  track  was  constructed  on  the  plat- 
form, and  upon  that  track  the  molten  metal 
was  brought  in  cars  from  any  point  In  the 
mill  to  the  converters  and  deposited  in  them. 
About  IS  feet  above  the  vessel  floor  there 
was  a  roof-shield  of  boiler  iron  constructed 
in  the  shape  of  a  right  angle  triangle  for  the 
purpose  of  protecting  the  superstructure  and 
roof  of  the  mill  from  discharges  from  the 
converters.  The  hyiwthenuse  of  the  triangle 
was  iMirallel  with  the  roof,  the  base  was  the 
horizontal  face  of  the  roof-shield  and  about 
16  feet  directly  above  the  converters,  and  the 
perpendicular  face  of  the  roof-shield  extend- 
ed to  the  roof.  After  the  molten  iron  Is 
placed  In  the  converter  and  it  is  elevated  to 
a  perpendicular  position,  a  blast  of  cold  air 
is  sent  through  the  tnydre  to  the  interior  of 
the  converter  for  the  purpose  of  expelling 
the  slag,  dross,  and  other  impurities  In  the 
metal.  These  Impurities,  called  "scull"  by 
the  workmen,  are  discharged  from  the  top  of 
the  converter  and  driven  against  and  depos- 
ited on  the  roof-sbidd.  This  recrement  on 
the  roof-shleld  cools  and  hardens,  and  after 
accumulating  falls,  alighting  on  the  vessel 
floor. 

In  the  performance  of  his  duties,  the 
plaintiff  was  required  to  be  on  the  vessd 
floor  or  platform.  On  the  day  of  the  acci- 
dent July  11,  1907,  a  portion  of  the  molten 
metal  in  one  of  the  cars  had  "spilled  over" 
on  the  railroad  track,  and  before  the  track 
oonld  be  used  again  it  was  necessary  to 
remove  the  spilled  metal.  WhUe  the  plain- 
tiff was  engaged  in  assisting  to  remove  the 
metal,  he  was  struck  on  the  head  by  a  piece 
of  "scull,"  knocked  to  the  ground  floor,  and 
very  seriously  injured.  The  plaintiff  intro- 
duced testimony  to  show  that  it  was  the 
duty  of  the  defendant  to  keep  the  "scull" 
cleaned  off  the  roof-shield  so  that  he  and 
others  who  were  required  to  be  upon  the  ves- 
sel floor  while  engaged  in  operating  the  con- 
verters would  be  protected  from  injuries  re- 
sulting from  the  fall  of  "scull"  from  the 
roof-shleld.  He  tesUfied  that  the  "scull" 
needed  constant  attention,  that  it  was  the 
company's  business  to  give  it  such  attention, 
and  that  the  oomimny  had,  on  other  occa- 
sions, sent  man  with  proper  instruments  to 
remove  it  He  says  he  knew  that  the  "scull" 
was  likely  to  fall,  but  that  he  also  knew  that 
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it  was  the  duty  of  the  company  to  have  it 
removed,  and  tliat  the  company  had,  at  other 
times,  removed  It  from  the  roof -shield  so  as 
to  protect  the  employes  at  work  on  the  ves- 
sel floor.  The  plalntUTs  evidence  tended  to 
show  that  at  the  place  be  was  required  to 
work  he  could  not  and  did  not  see  whether 
there  was  any  accumulation  of  "scull"  upon 
the  roof -shield  at  the  time  of  the  accident 

The  learned  court  Instructed  the  Jury  that 
if  the  accumulation  of  the  "scull"  on  the 
roof-shield  would  and  did  take  place,  and 
the  defendant  undertook  and  did  from  time 
to  time  keep  the  roof-shield  cleaned  of  the 
"scull,"  and  on  the  occasion  of  the  accident 
neglected  to  do  so,  the  plaintltC  was  entitled 
to  recover;  but  if,  as  the  defendant  claimed, 
the  accumulation  of  "scuU"  upon  the  roof- 
shield  was  a  transitory  danger  that  occurred 
in  the  progress  of  the  work,  it  was  not  the 
duty  of  the  defendant  to  keep  it  cleaned  off 
the  roof-shield,  and  the  plaintiff  would  not 
be  entitled  to  recover. 

An  employer,  as  we  have  frequently  held. 
Is  not  liable  for  injuries  to  an  employ^  from 
dangers  arising  during  the  progress  of  the 
work  and  caused  by  the  work  done.  He  is 
not  required  to  stand  by  during  the  progress 
of  the  work  to  see  when  a  danger  arises.  It 
is  sufficient  if  he  provides  against  such  dan- 
gers as  may  possibly  or  probably  arise,  and 
gives  the  workmen  the  means  of  protecting 
themselves;  they  should  look  out  for  such 
dangers  and  use  the  means  provided.  Durst 
V.  Carnegie  Sted  Co.,  173  Pa.  162,  88  Atl. 
1102.  In  such  cases  the  employer  cannot 
anticipate  the  unexpected  danger,  and  hence 
cannot  be  required  to  make  provision  against 
it  But  the  case  in  hand  is  not  ruled  by 
this  principle.  The  accident  was  not  caused 
by  the  plaintiff  nor  by  a  fellow  employe,  nor 
was  the  cause  of  it  unexpected  and  not  to  be 
anticipated  by  the  employer.  In  the  opera- 
tion of  the  converters,  the  defendant  Imew 
that  the  "scull"  would  be  discharged  there- 
from and  be  deposited  on  the  roof-shield. 
That  was  inherent  in  the  baslness  and  was 
certain  to  occur  In  the  operation  of  the  con- 
verters. The  plaintiff  and  the  other  em- 
ployes whose  duties  required  them  to  be  on 
the  vessel  floor  had  no  control  over  the 
"scnll"  and  were  in  no  way  responsible  for 
Its  being  deposited  on  the  roof-shield  or  for 
its  falling  therefrom  to  the  vessel  floor.  It 
was  not  their  duty  to  remove  it  or  in  any 
way  to  Interfere  with  it  The  plaintiff,  if 
the  evidence  is  believed,  did  not  and  could 
not  have  seen  the  "scull"  which  feU  and 
caused  his  injury.  He  was  therefore  not  in- 
viting the  injury  by  standing  under  a  known 
danger;  on  the  contrary,  he  was  where  his 
duty  required  him  to  be  and  where  he  had 
reason  to  believe  he  would  be  protected  by 
his  employer  from  the  falling  recrement 
AsHuming   the   testimony   produced  by   the 


plaintiff  to  be  credible,  as  the  Jury  found, 
the  defendant  recognized  the  danger  and  on 
various  occasions  removed  tlie  "scull." 

[1]  It  is  clear  that  the  question  at  issue  in 
the  cause  is  whether  the  defendant  com- 
pany furnished  the  plaintiff  a  safe  place  in 
which  to  perform  his  duties,  and  whether  it 
continued  to  keep  it  in  the  same  condition. 
The  law  is  settled  that  it  is  not  only  the  du- 
ty of  the  master  to  provide  a  safe  place  for 
the  servant  to  work,  but  also  to  maintain  it 
in  a  reasonably  safe  condition  by  inspection 
and  repair.  That  is  a  direct  personal,  abso- 
lute obligation  from  which  nothing  but  per- 
formance can  relieve  the  master.  It  was 
therefore  manifestly  the  duty  of  the  defend- 
ant company  not  only  to  see  that  the  place 
in  which  the  plaintiff  had  to  work  was  safe 
when  he  entered  upon  the  performance  of 
his  duties,  but  also  to  maintain  the  place  In 
a  safe  condition  whUe  he  was  engaged  In  his 
work  on  the  vessel  floor.  The  company  knew 
the  "scull"  would  accumulate  on  the  roof- 
shield  and  harden  and  fall,  and  would  alight 
at  the  very  point  on  the  vessel  floor  where 
the  plaintiff  liad  to  do  liis  work.  Tills  was 
an  ever  present  danger  to  all  the  employes 
on  the  floor,  and  the  defendant  company  bad 
full  knowledge  of  it  It  is  true  tliat  the 
employes  also  recognized  the  danger,  but  It 
is  equally  true  that  if  the  defendant  was 
required  to  keep  the  place  reasonably  safe 
and  protect  them  from  the  known  danger.  It 
was  its  duty  to  maintain  a  constant  vigil  on 
the  "scull"  adhering  to  the  roof-shield,  and 
see  that  It  was  removed  before  it  coulcl 
harden  and  fall  to  the  vessel  floor. 

[2]  The  employes  engaged  at  this  place  as- 
sumed the  dangers   necessarily  incident    to 
their  employment  but  this  rule  cannot  be 
extended  so  as  to  relieve  the  defendant  here 
from  the  duty  to  keep  watch  on  and  remove 
the  "scull"  so  as  to  protect  the  employes 
from  the  danger  Inherent  in  and  arisloK 
from  the  operation  of  the  converters.    These 
dangers  necessarily  arose  from  the  business, 
and  being  Icnown  to  the  defendant  company, 
and  it  having  the  power  and  being  Its  duty 
to  afford  protection  against  them,  it  cannot 
be  heard  to  say  that  the  danger;  were  inci- 
dent to  the  service  and  therefore  it  is  reliev- 
ed from  liability.    The  facts  found  by  ttxo 
jury,  under  a  charge  to  which  no  exception 
was  taken,  show  that  the  defendant  company  ' 
failed  In  Its  duty  to  furnish  the  plaintiff  a. 
reasonably  safe  place  in  which  to  perform 
his  work,  and  that  this  failure  of  duty  wltb- 
ont  negligence  on  part  of  the  plaintiff  result- 
ed in  the  injuries  for  which  this  action  was 
brought    It  follows  that  the  court  commit- 
ted no  error  in  declining  to  direct  a  verdict 
for  the  defendant  or  in  refusing  to  enter 
judgment  for  the  defendant  notwlthstandins 
the  verdict. 

The  Judgment  is  affirmed. 
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ENaUD  T.  PENNSTIiVANIA  R.  OO. 

(8aprem«  Court  of  PennajrlTaniA.    Jan.  2, 
1912.) 

Saiiaoadb    (I   275*)— OPXSATioir— iNJCTixs 

TO  PEBBONB  WOBKino  OR   OB  ABOUT  Oabs. 

Act  April  4.  1868  (P.  L.  68),  which  pro- 
vided that  when  a  person  austained  personal 
injury  or  loaa  of  life  while  lawfully  engaged  on 
or  about  the  roads,  works,  depots,  and  prem- 
ises of  a  railroad,  or  in  or  about  any  car  there- 
in or  thereon,  of  which  company  such  person 
was  not  an  employe  the  right  of  action  against 
the  company  shbuld  be  such  only  as  would  ex- 
ist if  the  person  were  an  employ^,  is  not  ap- 
plicable to  defeat  recovery,  where  plaintilf  was 
injured  by  the  negligent  act  of  defendant  rail- 
road company  while  he  was  unloading  a  car 
nn  a  switch,  of  which  plaintiirs  employer  had 
the  exclusive  ownership  and  control,  cars 
placed  on  which  were  always  unloaded  by  such 
owner. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  873-877;    Dec.  Dig.  f  276.*] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  Theodore  Engle  against  tbe 
Pennsylranla  Railroad  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
AfBrmed. 

On  a  rule  for  Judgment  for  defendant  n.  o. 
▼.  Swearlngen,  P.  J.,  filed  the  following  opin- 
ion in  the  court  below: 

"The  plaintiff,  at  the  time  of  the  Injury  of 
which  be  complains,  was  employed  as  a  la- 
borer by  the  Duquesne  Brewery,  whose  plant 
was  located  on  the  south  side  of  Mary  street 
between  Twenty-First  and  Twenty-Second 
streets,  Pittsburgh,  Pa.  The  accident  hap- 
pened on  November  26,  1906.  On  the  6th  day 
of  July,  1899,  an  ordinance  was  enacted  by 
tbe  city  of  Pittsburgh  whereby  said  brewery 
was  granted  the  right  to  construct  and  main- 
tain a  switch  alongside  Mary  street,  to  con- 
nect with  the  trades  of  the  defendant  near 
Twenty^Second  street,  for  which  it  paid  tbe 
dty  the  sum  of  $75  per  annum.  The  worlt  of 
constructing  this  switch  was  done  by  the  de- 
fendant, but  the  Duquesne  Brewery  paid  for 
the  same  on  December  5,  1899.  The  switch 
was  used  exclusively  by  the  brewery  for  de- 
livering material  to  it  and  shipping  Its  prod- 
act  Tbe  defendant  had  charge  of  the 
switch  locks.  When  a  car  consigned  to  the 
brewery  arrived,  the  defendant  shifted  the 
car  upon  said  switch  to  the  required  point  In 
front  of  the  brewery,  and  when  the  car  was 
ready  for  removal,  the  defendant  ran  Its 
engine  upon  the  switch  and  took  the  car 
away.  According  to  the  tmcontradlcted  tes- 
timony, cars  upon  said  switch  were  always 
loaded  and  unloaded  by  the  employes  of  tbe 
brewery — never  by  the  employes  of  the  de- 
fendant. The  defendant  had  the  right  to 
take  the  car  upon  tbe  switch,  which  had  been 
consigned  to  tbe  brewery,  and  It  had  the 
right,  upon  notice,  to  go  upon  the  switch  and 
remove  the  car  therefrom.  It  bad  no  other 
rights  upon  tbe  switch.  Upon  tbe  day  of  the 
accident,  tbe  plaintiff  was,  as  an  employ^  of 


the  brewery,  unloading  a  car  of  ooal,  whldi 
was  standing  upon  said  swltcb.  Whilst  be 
was  thus  engaged,  tbe  work  of  luloading 
being  imcompleted,  an  engine  and  tender  of 
tbe  defendant  were  nm  from  tbe  main  line 
upon  said  switch  and  against  tbe  car  upon 
which  the  plaintiff  was  at  work  as  afore- 
said, without  notice  or  warning  to  the  plain- 
tiff of  Its  approach.  The  plaintiff  was 
knocked  down,  rendered  imconscions,  and 
sustained  terrible  injuries.  Why  the  engine 
and  tender  were  run  upon  the  switch  was  not 
explained.  Tbe  evidence  of  tbe  defendant's 
net^lgence  was  clearly  for  tbe  Jury,  and  it 
was  sufficient  to  sustain  a  verdict  In  fftvor, 
of  the  plaintiff. 

"The  defendant  presented  a  request  for 
binding  instructions  In  its  favor,  which  was 
refused.  The  ground  of  this  request  was 
that  tbe  plaintiff  was  in  tbe  situation  of  a 
coemployS  of  tbe  defendant's  servants,  by 
virtue  of  section  1  of  tbe  Act  of  Aiwil  4, 
1868  (P.  Ia  69.  Said  section  reads  as  fol- 
lows: That  when  a  person  shall  sustain 
personal  Injury  or  loss  of  life  while  lawfully 
engaged  on  or  about  the  roads,  works,  de- 
pots and  premises  of  a  railroad  company,  or 
In  or  about  any  car  therein  or  thereon,  of 
which  company  such  person  is  not  an  em- 
ploye, tbe  right  of  action  to  recover  In  all 
such  cases  against  tbe  company  shall  be  such 
only  as  would  exist  if  sncb  person  were  an 
employe:  Provided,  that  this  section  shall 
not  apply  to  passengers.'  Said  section  of 
tbe  Act  of  1868  was  repealed  by  tbe  act  ap- 
proved June  10,  1907  (P.  L.  622);  but,  as  this 
accident  happened  before  that  date,  tbe  first 
section  of  said  statute  was  then  In  force. 
and  its  provisions  govern. 

"The  argument  of  the  defraidant  is  that 
the  place,  where  the  plaintiff  was  injured, 
was  part  of  its  works,  within  the  meaning  of 
said  act  of  1868;  that  the  defendant  is  a 
common  carrier,  and  tbe  duty  of  the  common 
carrier  is  to  deliver  tbe  goods  shipped  to  the 
consignee,  which  includes  unloading  them 
from  the  car;  that  tbe  plaintiff  was  actual- 
ly unloading  this  car  when  be  was  Injured, 
and  was  accordingly  engaged  in  doing  rail- 
road work.  Therefore  the  conclusion  of  the 
defendant  Is  that  the  plaintiff  cannot  recov- 
er, because  of  tbe  provisions  of  said  act  of 
1868.  It  wlU  be  observed  that  the  validity 
of  this  conclusion  depends  upon  two  propo- 
sitions of  tbe  premises  upon  which  It  is 
based,  viz.:  (1)  The  place  where  tbe  plain- 
tiff was  injured  was  railroad  or  premises, 
within  tbe  meaning  of  tbe  said  statute.  (2) 
At  tbe  time  the  plaintiff  was  injured,  be  was 
injured  in  railroad  work. 

"In  Splsak  v.  Railroad  Co.,  152  Pa.  281, 
26  Atl.  497,  tbe  Supreme  Court  says  that 
the  cases,  imder  tbe  act  of  1868,  divide  them- 
selves into  two  classes:  'In  tbe  first  the  place 
of  tbe  accident  Is  clearly  and  for  general 
purposes  tbe  "roads,  works,  depots  or  prem- 
ises" of  the  railroad  company.   In  such  cases 
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It  la  sufficient  If  tbe  person  Injured  Is  law- 
fully "engaged  or  employed  on  or  aboat" 
them,  and  Is  not  a  passenger.  *  *  •  The 
other  class  Is  where  the  accident  occurs  in  a 
place  which  is  not  exclusively  and  for  gen- 
eral purposes,  but  only  within  a  limited  and 
statutory  sense,  the  premises  of  the  railroad 
comitany.  In  this  class  the  nature  of  the 
employment  at  which  tlie  party  injured  was 
engaged  at  the  time  becomes  material.  If  it 
is  business  connected  with  the  railroad  in 
the  sense  that  it  is  ordinarily  the  duty  of 
railroad  employes,  then  while  the  par^  is 
engaged  at  it  the  statute  treats  tiim  as  a 
quasi  employ^,  and  puts  his  rights  upon  the 
same  basis.  If,  however,  the  work  has  no 
relation  to  raUroad  work  as  such,  and  la 
connected  with  the  railroad  only  by  irrelevant 
and  immaterial  circumstances  of  localityt  the 
case  is  not  within  the  statute  at  alL' 

"It  la  not  pretended  that  the  place  of  the 
accident  in  this  case  was  such  as  described 
in  the  first  class,  mentioned  in  the  foregoing 
opinion.  The  switch  was  not  within  the  ex- 
clusive control  of  the  defendant  Was  the 
switch  railroad  'works  or  premises,'  as  de- 
scribed in  the  sectmd  class  mentioned  in  the 
said  opinion? 

"The  switch  was  the  property  of  the  Dn- 
quesne  Brewery.  True,  it  was  located  upon 
a  street  of  Pittsburgh;  bat  the  title  of  the 
brewery  is  presumed  to  have  extended  to 
the  middle  line  thereof,  subject  of  course 
to  the  public  easement.  The  brewery  Iiad 
obtained  municipal  consent  to  lay  the  switch 
and  had  paid  for  it  The  defendant  had 
the  right  to  use  the  switch  for  the  purpose 
of  delivering  loaded  cars  to  the  brewery 
and  for  the  purpose  of  removing  cars  after 
they  were  unloaded.  This  was  the  extent 
of  its  rights  upon  the  switch.  While  the 
defendant  was  engaged  in  the  performance 
of  these  duties,  said  switch  was  railroad 
works  or  premises  within  the  meaning  of 
the  statute;  but  while  it  was  not  so  engaged 
the  switch  was  not  railroad  works  or  prem- 
ises. When  the  defendant  delivered  the  car, 
in  which  the  plaintiff  was  working,  to  the 
brewery  upon  said  switch,  its  duty  was  end- 
ed. Its  duty  to  remove  the  car  had  not 
begun,  because  no  request  to  do  so  had  been 
given.  The  fireman  of  the  engine,  which 
ran  against  the  car  in  which  the  plaintiff 
was  working,  testified  that  the  engine  was 
neither  going  with  cars  for  the  brewery,  nor 
going  for  the  purpose  of  removing  cars. 
This  testimony  was  not  contradicted.  Con- 
sequently, at  the  time  of  this  accident  the 
switch  and  the  car  upon  it  were  in  the  ex- 
clusive control  of  the  brewery  and  upon  its 
premises.  The  defendant  had  no  right  to 
be  there,  and  it  was  not  there  in  the  per- 
formance of  any  duty.  We  cannot  therefore 
see  how  such  switch,  at  the  tirn*  of  tUa  ac- 


cident, was  in  any  sense  railroad  worfes  or 
premises  within  the  meaning  of  said  statute. 
If  it  was  not  the  provlalons  of  the  statute 
are  not  applicable.  Ohristman  v.  Ballroad 
Co.,  141  Pa.  604,  21  Atl.  738;  Keck  v.  BaU- 
road  Co.,  206  Pa.  SOI,  66  Att.  47. 

"Was  the  plaintiff  engaged  In  railroad 
work,  at  the  time  of  the  accident?  We 
thought  at  the  trial,  that  this  was  very 
doubtful,  and  so  we  left  the  question  to  the 
Jury.  It  was  not  'ordinarily'  the  work  of 
railroad  employes  to  load  or  to  unload  cars 
upon  the  switch  In  qnestion.  For  six  years 
prior  to  the  accident  that  work  had  always 
been  done  by  the  brewery's  employte,  never 
by  those  of  the  defendant  Under  these  dr- 
cnmstances,  we  think  Noll  v.  Ballioad  Co., 
163  Pa.  604,  80  Atl.  157,  is  authority.  In 
that  case,  the  plaintiff  was  employed  by  tbe 
Temple  Iron  Company  to  unload  cars  near 
Its  stockhouse.  The  railroad's  employ^ 
never  unloaded  such  cars.  The  crew  of  the 
railroad  came  Into  the  yard  and  shifted 
the  cars,  upon  request  of  the  Iron  Company, 
but  uncontrolled  as  to  speed  and  manner  of 
running.  While  boarding  a  car  for  the  pur- 
pose of  unloading  it  another  loaded  car 
was  sent  in  by  the  railroad  against  the  car 
which  the  plaintiff  was  attempting  to  board, 
and  he  was  Injured.  The  Supreme  Court 
held  that  the  plaintiff  was  not  an  employ^ 
of  the  defendant  or  on  the  footing  of  one 
under  the  act  of  April  4, 1868.'  We  can  see 
no  distinction  between  the  facta  of  that  case 
and  the  one  at  bar,  with  respect  to  the  point 
under  consideration.  See,  also,  Spiaak  v. 
RaUroad  Co.,  162  Pa.  281,  26  Atl.  497. 

"We  cannot  perceive  any  good  reason  why 
the  railroad  could  not  commit  to  a  consignee 
the  duty  of  unloading  cars,  delivered  upon  the 
latter's  own  premises.  It  is  true  the  an- 
thoritles  cited  by  the  defendant  do  Indicate 
that  unloading  cars,  no  matter  where.  Is 
railroad  work;  but  the  authorities  above  cit- 
ed to  our  mind  indicate  the  contrary.  If, 
however,  we  are  correct  in  our  opinion  that 
the  place  of  tliis  accident  was  not  at  that 
time,  the  works  or  premises  of  the  defend- 
ant. It  Is  Immaterial  whether  or  not  the 
plaintiff  was  engaged  in  performing  railroad 
work.  This  being  true,  the  rule  for  judg- 
ment, non  obstante  veredicto,  must  be  dis- 
charged." 

Argued  before  FELIi,  C.  J.,  and  BROW^I. 
MESTREZAT,  POTTER,  EHLtKIN,  STEJW- 
ART,  and  MOSCHZISKER,  JJ. 

Thomas  Patterson  and  James  R.  BCiller, 
for  appellant  Meredith  R.  Marshall  and 
Thos.  M.  A  Rody  P.  Marshall,  for  appellee. 

PER  CURIAM.  The  Judgment  Is  affirmed 
on  the  opinion  of  Judge  Swearlngen,  dis- 
charging ths  ruls  for  Jadgmoit  ooa  obstante 
veredicto. 
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tlons  bad  been  pnt  upon  the  premises, 
whereby  tbey  were  damaged;  that  the  auc- 
tioneer stated  to  tbe  purchaser,  If  he  bid 
$15,000,  the  damages  by  reason  of  the  ex- 
cavations and  to  the  walls  would  be  assign- 
ed, or  the  trustee  would  restore  the  prem- 
ises to  the  original  condition,  and  that  the 
title  was  good.  The  auctioneer  was  not  au- 
thorized to  make  these  representations,  and 
the  trustee  refuses  to  ratify  the  same,  being 
bound  by  the  terms  of  sale  as  authorized; 
that  some  of  the  heirs  are  in  possession, 
and  have  given  notice  that  they  will  not 
vacate  the  premises;  that  the  purchaser  at 
one  of  the  previous  offerings  at  public  sale 
bid  a  higher  price  than  $15,000,  at  which 
time  the  party  wall  had  not  been  built,  nor 
had  the  excavation  been  made  in  the  alley- 
way; that  tbe  adjoining  owner  admits  be 
has  all  the  property  called  for  by  his  deeds; 
tliat  no  claim  has  been  made  upon  this  es- 
tate by  reason  of  the  wall  being  apparently 
9  Indies  over  the  line;  that  the  property  In 
qaestion  Is  of  the  full  width  advertised,  ex- 
clusive of  the  projection  or  extension  of  the 
wall  on  the  adjoining  property;  this  having 
been  its  location  for  more  than  40  years. 

The  Law. 

Tbere  can  be  no  question  as  to  the  title; 
all  the  land  purporting  to  be  conveyed  is 
undoubtedly  covered  by  the  deed  to  the  an- 
cestor in  title.  While  it  does  appear  that 
the  wall  of  this  old  building  extends  beyond 
the  lines  of  the  lot,  it  is  manifest  that  the 
adjoining  owner  has  no  claim  thereto,  be- 
cause he  admits  he  has  all  tbe  ground  pur- 
chased by  liim;  nor  does  he  assert  any  title 
to  the  portion  questioned.  It  would  seem, 
upon  the  uncontradicted  evidence  as  to  the 
length  of  time  this  wall  has  been  upon  the 
ground,  that  adverse  possession,  for  a  period 
far  exceeding  the  statutory  limit,  settled 
the  question  of  title  as  to  the  projection, 
and  the  estate  has  title  thereto  in  addition 
to  the  width  called  for  in  the  deed.  Equal- 
ly clear  it  is  that  the  purchaser  at  this  Jn- 
dldal  sale  is  bound  by  tbe  rule  of  caveat 
emptor,  and  that  unless  there  are  mitigat- 
ing circumstances  he  has  no  ground  for  re- 
lief. 

But  it  is  held  In  Vandever  v.  Baker,  13 
Pa.  121,  and  Fabrig  v.  SchimpfT,  199  Pa. 
423,  49  Atl.  237,  85  Am.  St.  Rep.  796,  that, 
if  he  be  misled  by  declarations  of  the  crier 
at  the  sale,  he  may  apply  to  the  court  to  set 
the  same  aside;  thus  vesting  In  the  court, 
having  ordered  the  sale,  a  discretion  which 
it  should  exercise  on  equitable  principles. 
Apparently  Fltzgibbon  was  Induced  to  bid 
$15,000  upon  the  belief  that  the  representa- 
tions of  the  auctioneer  would  be  ratified  by 
the  trustee.  He  saw  the  objectionable  fea- 
tures as  to  the  excavations  and  the  damage 
done  to  the  wall;  he  knew  this  condition  of 
altalrs  bad  taken  place  since  be  had  made 

•For  otlMr  CM**  SM  laiM  topte  ud  Mctl«a  NUMBBR  In  Dae  Dts.  ft  Am.  Dig.  K«r  No.  Series  ft  RepY  lodnas 


In  re  HAMMILL'S  ESTATE. 
Appeal  of  Oa>ONNELL  et  aL 

(Snpreme  Court  of  Pennsylvania.    Jan.  2,  1912.) 

PABTmON  (S  107*)  —  Sals— RKPBESENTATI0I78 
BY  .\UCTIONHEK— SITTIN9  ASIDE  SAI.E. 

Wbei«  a  purchaser  at  partition  sale  is  in- 
doced  to  bid  on  the  belief  uiat  the  representa- 
tions of  the  auctioneer  would  be  ratified  by  tbe 
trustee  eondncting  the  sale,  and  tbey  are  not, 
the  sale  wiU  be  set  aside,  but  where  tbe  repre- 
Hntations  were  as  to  objectionable  features 
which  were  visible,  and  the  purchaser  did  not 
file  objections  to  the  return  until  three  months 
after  made,  costs  of  the  sale  and  proceedings  to 
vacate  would  be  imposed  on  him. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  U  362-374 ;    Dec.  Dig.  i  107.*] 

Appeal  from  Orphans'  C!ourt,  Allegheny 
County. 

In  the  matter  of  the  estate  of  Owen  Ham- 
mill.  From  the  decree  dismissing  exceptions 
to  decree  setting  aside  sale,  W.  J.  O'Donnell, 
trustee,  and  Margaret  Hammlll  appeaL  Af- 
firmed. 

SrWler,  J.,  filed  tbe  following  opinion: 

Tbe  Facts. 

This  matter  comes  on  upon  exceptions  to 
a  return  of  public  sale  in  partition.  From 
the  pleadings  and  testimony,  the  following 
are  the  material  facts:  On  the  12th  of  Sep- 
tember, 1908,  iW.  J.  O'Donnell,  Esq.,  was  ap- 
pointed trustee  to  make  public  sale  in  par- 
tition of  certain  real  estate  owned  by  the 
decedent  The  sale  was  duly  advertised,  and 
the  return  day  extended  for  successive  long 
periods  of  time.  On  February  19,  1910,  final 
retnm  was  made  setting  forth  the  various 
adjournments,  and  that  for  lack  of  sufficient 
bids  the  real  estate  was  not  sold.  On  April 
16,  1910,  an  alias  order  for  sale  was  made, 
the  terms  being  fixed  at  one-third  in  cash, 
of  wlilcb  10  per  cent  should  be  paid  at  the 
time  of  the  bid,  and  the  remaining  two-thirds 
hi  two  equal  annual  payments,  with  interest 
at  6  per  cent,  secured  by  bond  and  mort- 
gage, and  return  to  this  order  was  made  on 
June  11,  1910,  showing  that  the  first  de- 
scribed piece,  located  In  the  present  Second 
ward,  formerly  Fourth  ward,  of  the  city  of 
Pittsburgh,  was  sold  to  Philip  Fltzgibbon 
for  the  sum  of  $15,000,  which  return  was 
confirmed  nisL  On  August  13,  1910,  the  pur- 
chaser was  permitted  to  file  exceptions  to 
this  return,  to  which  answer  was  made. 
From  these  pleadings  and  testimony  It  ap- 
pears inter  alia  that  upon  subsequent  ex- 
amination of  the  title,  the  building  upon  the 
ground  extends  on  the  adjoining  lot  9  inches 
in  front  and  10%  inches  in  the  rear;  that, 
since  tbe  original  order  of  sale  had  been 
made,  the  property  bad  been  very  much  dam- 
aged by  reason  of  excavations  in  adjoining 
alley,  the  erection  of  a  party  wall  by  one 
of  the  adjoining  owners,  with  the  conse- 
quent destruction  of  tbe  wall  of  this  build- 
ing; that  certain  uprights  and  other  erec- 
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his  former  bid,  and  that  It  would  require 
an  expaidltnre  of  money  to  pat  It  In  shape 
for  entrance  and  use.  While  the  trustee  Is 
not  bound  by  this  unauthorized  assurance 
on  the  part  of  the  auctioneer,  It  would  not 
be  equitable  to  hold  the  purchaser,  who  de- 
pends thereon,  to  the  strict  letter  of  the  pur- 
chase, according  to  the  advertised  terms. 
He,  however,  Is  not  free  from  blame;  he 
permitted  three  months  to  elapse  between 
the  time  of  the  return  of  sale  and  his  appli- 
cation to  file  exceptions;  In  the  face  of  the 
terms  of  sale  he  should  have  obtained  addi- 
tional assurances  from  the  trustee.  The 
probabilities  are  that  some  one  else  at  this 
sale  would  have  taken  It  freed  from  these 
particular  declarations  made  by  the  auction- 
eer. Therefore,  while  the  confirmation  of 
the  sale  as  to  him  will  be  vacated,  it  must 
be  upon  the  payment  of  the  costs  that  ac- 
crued on  the  present  sale  and  the  proceed- 
ings. 

Decree. 

And  now,  to  wit,  April  17, 1911,  this  canse 
came  on  to  be  heard  npon  exceptions  to  the 
return  of  sale  made  In  the  above-entitled 
case  and  was  argued  by  counsel,  and  there- 
upon, upon  consideration  thereof.  It  Is  order- 
ed, adjudged,  and  decreed  that  the  excep- 
tions be  sustained  and  the  sale  is  hereby 
vacated  and  set  aside,  and  the  trustee  Is 
ordered  and  directed  to  refund  to  Philip 
Fltzgibbon  the  amount  of  porcbase  money 
paid,  viz.,  $1,600. 

And  now,  to  wit,  April  22,  1911,  the  above 
decree  vacating  sale  la  hereby  amended  so 
that  the  costs  of  the  sale  be  paid  by  Philip 
Fltzgibbon,  exceptant  In  above-entitled  case. 

Argued  before  FBLL,  0.  J.,  and  BROWN, 
MESTREZAT,  POTTEHl,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

Thomas  L.  Kane  and  Marion  H.  Murphy, 
for  appellants.  Marron  &  McOlrr,  for  ap- 
pellee. 

PER  CURIAM.  The  decree  Is  affirmed  on 
the  opinion  of  the  learned  Judge  of  the  or- 
phans' court 


PBNMSTLVANIA  R.  CO.  v.  BRADDOCK 
BOROUGH. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1912.) 

Railboaos  (§  68*)— Rtghi  or  Wat— "Dekp 

CuTTINOe.'' 

Where  a  railroad  is  authorised  by  its  char- 
ter to  acquire  land  for  its  tracks  not  to  exceed 
four  rods  in  width,  except  in  the  neighborhood 
of  deep  cuttings  or  high  embankments,  the 
words  deep  cuttings"  mean  such  cuts  as  may 
be  necessary  to  enable  the  company  to  use  for 
its  track  the  entire  authorized  66-foot  right 
of  way. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  if  159,  160;   Dec.  Dig.  {  68.*] 


Appeal  from  Conrt  of  (Common  Pleas,  Al- 
legheny County. 

Bill  by  the  Pennsylvania  Railroad  Com- 
pany against  Braddock  Borough.  Decree  for 
complainant,  and  defendant  appeals.  Af- 
firmed. 

The  following  opinion  was  filed  by  Frazer, 
P.  J.,  in  the  court  below: 

"The  purpose  of  this  bUl  was  to  enjoin 
defendant  borough  from  entering  upon  land 
claimed  to  be  part  of  plalntllTs  right  of  way 
and  constructing  thereon  a  concrete  wall. 
From  the  bill,  answer,  and  proof  w«  find 
the  following  f&cts: 

"Findings  of  Fact 

"First  Plaintiff  is  a  corporation  organized 
and  existing  under  and  by  virtue  of  a  special 
act  of  assembly  of  the  commonwealth,  en- 
titled 'An  act  to  incorporate  the  Pennsyl- 
vania Railroad  Ck>mpany,  approved  April  13, 
1846  (P.  L.  812),'  and  the  supplements  there- 
to and  amendatory  thereof,  with  the  follow- 
ing powers,  inter  alia : 

"  'Section  1.  That  the  president  and  direc- 
tors of  said  company  shall  have  power  and 
authority  by  themselves,  their  engineers,  su- 
perintendents, agents,  artisans,  and  workmen, 
to  survey,  ascertain,  locate,  fix,  mark  and 
determine  such  route  for  a  railroad  as  they 
may  deem  expedient,  not  however,  passing 
through  any  burying  ground,  or  place  of  pub- 
lic worship,  or  any  dwelling  house,  without 
the  consent  of  the  owner  or  owners  thereof ; 
and  not  except  In  the  neighborhood  of  deep 
cuttings  or  high  embankments,  or  places  se- 
lected for  sidings,  turnouts,  depots,  engine 
or  water  stations,  to  exceed  four  rods  In 
width;  and  thereon  to  lay  down,  erect,  con- 
struct and  establish  a  railroad,  with  one  or 
more  tracks,  with  such  branches  or  lateral 
roads  as  are  hereinafter  mentioned;  and  with 
such  bridges,  viaducts,  turnouts,  sidings  or 
other  devices,  as  they  may  deem  necessary 
or  useful;  And  In  like  manner  by  themselves, 
or  other  persons  by  them  appointed  or  em- 
ployed, as  aforesaid,  to  enter  Into  and  upon, 
and  occupy  all  land  on  which  the  said  rail- 
road or  depots,  warehouses,  offices,  toolhous- 
es,  engine  and  water  stations,  or  other  build- 
Ings  or  appurtenances  hereinafter  mentioned, 
may  be  located,  or  which  may  be  necessary 
or  convenient  for  the  erection  of  the  same, 
or  for  any  other  purpose  necessary  or  nsefnl 
in  the  construction,  maintenance  or  repairs 
of  said  railroad;  and  therein  and  thereon  to 
dig,  excavate  and  embanlc,  make,  grade,  laj 
down,  and  construct  the  same. 

"  'Sec.  2.  That  said  company  shall  not  pur- 
chase or  hold  any  real  estate,  except  such 
as  may  be  necessary  or  convenient  for  the 
making  and  constructing  of  said  railroad, 
or  for  the  furnishing  of  materials  therefor, 
and  for  the  accommodation  of  depots,  offices, 
warehouses,  machine  shops,  toolhouses,  en- 
gine and  water  stations,  and  other  appro- 
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priate  appurtenances,  and  for  tbe  peraona 
and  tlUngs  employed  or  used  in  or  about  tbe 
same.' 

"Second.  Defendant  is  a  municipal  corpo- 
ration, organized  June  8,  1867,  under  the 
laws  of  this  commonwealth,  and  located  in 
the  county  of  Allegheny;  the  southern  line 
of  plalntifiTs  railroad  being  the  northern  line 
of  tbe  borough. 

"Third.  By  virtue  of  a  grant  from  the 
Merchants'  &  Manufacturers'  Bank  of  Pitts- 
burgh, dated  June  8,  1847,  and  recorded  in 
tbe  recorder's  office  of  Allegheny  county, 
Deed  Book  Vol.  78,  p.  878,  plaintiff  acquired 
'a  strip  of  land  four  rods  in  width,  and  such 
additional  width  9fi  may  be  required  and  nec- 
essary In  the  construction  and  use  of  said 
railroad  at  deep  cuttings  and  embankments,' 
the  strip  of  land  referred  to  being  located 
a  short  distance  west  of  the  present  station 
at  Braddock,  and  Includes  tbe  land  In  con- 
troversy In  this  proceeding. 

"Fourth.  By  a  plan  of  lots  laid  out  by  the 
Masonic  Bank  of  Pittsburgh,  recorded  Decem- 
ber 27.  1882,  in  Plan  Book  Vol.  6,  p.  300,  a 
street  40  feet  in  width  and  extending  from 
Margaretta  street  in  the  borough  of  Braddock 
to  the  line  of  the  Pennsjivanla  Railroad, 
known  as  Pltcaim  street,  was  laid  out  and 
dedicated  to  public  use,  and  has  since  that 
time  been  used  by  tbe  public.  Tbe  land 
embraced  in  this  plan  was  part  of  the  land 
owned  by  tbe  Merchants'  &  Manufacturers' 
Bank  at  the  time  of  its  grant  to  plaintiff 
and  referred  to  in  tbe  previous  finding  of 
facts. 

"Fifth.  In  the  fall  of  1881  tbe.  plaintiff 
(having  theretofore  constructed  over  the  land 
acquired  by  the  grant  of  1847  two  tracks;  per- 
manently located  its  road  over  its  land  by 
grading  tbe  roadbed  to  four  rods  in  width, 
one-half  thereof  on  each  side  of  tbe  center 
line,  with  cuttings  and  fills  to  support  tbe 
roadbed,  and  laid  down  thereon  two  more 
t  nicks,  making  four  tracks  in  all  upon  Its 
ri.::bt  of  way,  and  put  all  of  the  tracks  in  use 
prior  to  May,  1882. 

'•Sixth.  The  surface  of  Pltcalrn  street 
where  it  abuts  on  the  line  of  the  plaintiff's 
property  Is  from  three  feet  to  seven  feet 
above  tbe  grade  of  the  roadbed  and  tracks 
of  plnintlff,  and  for  the  purpose  of  support- 
ing the  bed  of  tbe  street  at  Its  established 
sradc,  the  street  having  lately,  by  ordinance 
•Inly  adopted,  been  improved  by  grading,  pav- 
ing, and  curbing,  defendant  on  or  about  Oc- 
t"t)er  17,  1910,  began  the  construction  of  a 
concrete  wall  at  the  northerly  end  of  Plt- 
<sim  street  and  atK>ut  four  inches  south  of 
the  south  33-foot  line  of  tbe  right  of  way  of 
plaintiff  company,  which  when  completed 
"111  be  approximately  35  feet  long,  5^  feet 
above  tbe  ground,  18  inches  wide  at  tbe  top 
with  an  increase  of  6  inches  for  every  2  feet 
of  height,  to  a  thickness  of  2^  feet  at  the 
bottom.  Tbe  construction  of  the  wall  in 
qnestlon,  as  at  present  located,  would  take 
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tbe  place  of  tbe  slope  existing  at  Pltcaim 
street  since  the  spring  of  the  year  1882. 

"Seventh.  In  the  construction  of  plain- 
tiff's railroad  at  and  east  of  Pltcalrn  street 
a  cut  was  made  necessary  by  a  rise  In  tbe 
ground  at  that  point  The  cut  begins  at  zero 
sUgbtly  west  of  Pltcalrn  street  and  becomes 
deeper  as  it  progresses  east  toward  Parker 
avenue;  its  deepest  point  being  midway  be- 
tween Parker  avenue  and  Pltcalrn  street. 
At  tbe  west  side  of  Pltcalrn  street  tbe  cut 
from  tbe  surface  of  the  slreet  to  tbe  sub- 
grade  of  the  railroad  is  4.09  feet,  and  to  tbe  , 
top  of  the  outer  rail  of  the  south  track  3.33 
feet.  At  tbe  center  line  of  the  street  tbe  cut 
is  6.38  feet  to  tbe  subgrade  and  3.06  feet  to 
the  top  of  tbe  outer  rail,  and  at  the  east  curb 
line  of  tbe  street  the  cut  is  7.06  feet  to  sub- 
grade  and  5.82  feet  to  tbe  top  of  tbe  outer 
rail.  Tbe  extent  of  tbe  cut  at  Its  highest 
point  midway  between  Pltcaim  street  and 
Parker  avenue  does  not  appear  by  the  testi- 
mony, except  that  the  photograph  shows  It 
to  be  in  the  neighborhood  of  12  feet,  the 
gradient  being  1%  to  1,  and  the  toe  of  the 
cutting  being  at  grade  at  the  southerly  line 
of  the  4  rods  width,  the  width  of  the  slope 
Is  additional  to  tbe  4  rods  width. 

"Eighth.  The  cut  at  Pltcaim  street  Is  rea- 
sonably necessary  In  accordance  with  good 
engineering  to  enable  plaintiff  to  use  and  oc- 
cupy its  full  width  of  66  feet  for  railroad 
purposes.  No  objection  was  made  to  the  cut 
by  any  person  untU  October  17,  1910,  when 
defendant  borough  began  the  construction  of 
the  wall  now  complained  of. 

"Ninth.  Plaintiff  company  has  now  four 
tracks  constructed  and  In  use  at  Pltcalrn 
street,  and  five  tracks  both  east  and  west  of 
that  point.  To  extend  tbe  fifth  track  in 
front  of  Pltcaim  street  and  connect  the  ends 
of  the  tracks  now  laid  will  require  tbe  con- 
struction of  6,379  feet  of  new  track.  This 
the  testimony  shows  plaintiff  proposes  doing 
in  the  near  future,  and  if  constracted  the 
south  rail  of  the  fifth  track  will  be  located 
about  six  feet  from  the  proposed  wall  if  con- 
structed. 

"Tenth.  If  tbe  plaintiff  has  the  right  un- 
der its  charter  to  take  additional  land  be- 
yond four  rods  for  tbe  cut  at  Pltcalrn  street, 
and  such  additional  land  was  conveyed  by 
its  grant  from  the  Merchants'  &  Manufac- 
turers' Bank  of  Pittsburgh,  then  the  pro- 
posed wall  of  the  borough  at  the  end  of  Plt- 
calrn street  as  now  located  is  upon  plalu- 
tifTs  property.  If  plaintiff  Is  confined  at 
that  point  to  a  strip  of  land  four  rods  wide 
by  Its  grant,  and  no  more,  then  the  location 
of  the  proposed  wall  is  outside  of  plaintiff's 
land. 

"Conclusions  of  Law. 

"First.  Tbe  question  involved  in  this  pro- 
ceeding is  confined  within  narrow  limits. 
Plaintiff  by  its  charter  is  authorized  to  ac- 
quire land  over  which  to  constract  its  raii- 
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road,  not,  however,  to  exceed  four  rods  In 
width,'  'except  In  the  neighborhood  of  deep 
cuttings  or  high  embankments.'  Pursuant  to 
this  authority  it  acquired  from  the  Mer- 
chants' Sc  Manufacturers'  Bank  of.  Pitts- 
burgh, for  the  consideration  'of  the  advan- 
tages wliich  will  result  to  said  corporation 
from  the  location  and  construction  of  the 
Pennsylvania  Railroad,  and  for  the  further 
consideration  of  the  sum  of  one  dollar, 
*  *  *  a  strip  .of  land  four  rods  in  width, 
and  such  additional  width  as  may  be  requir- 
ed and  necessary  in  the  construction  and 
use  of  said  road  at  deep  cuttings  and  em- 
bankments, one-half  thereof  on  each  side  of 
the  c«iter  line  of  said  railroad,  extending 
In  length  as  far  as  said  railroad  may  pass 
over  the  lands  of  said  corporation.'  The 
land  thus  acquired  lies  a  short  distance 
west  of  plaintiff's  station  house  at  Braddock, 
and  now  adjoins  the  borough  of  Braddock  on 
the  north.  In  constructing  its  raUroad  over 
this  strip  of  land,  to  afford  plaintiff  the  use 
of  its  full  four  rods  of  land  for  track  pur- 
poses, it  became  necessary  to  make  a  cut  at 
one  point  which  required  a  slope  at  a  gradi- 
ent of  IVt  to  1,  and  ranging  in  height  from 
zero  to  possibly  12  feet.  The  north  terminus 
of  Pitcaim  street  is  near  the  west  end  of 
the  cut,  and  the  street  is  on  an  average  of 
approximately  six  feet  above  plaintiff's  grad^ 
ed  roadbed. 

"If  plaintUTs  line  extends  to  the  outer 
edge  or  top  of  the  slope  of  the  cut,  then  the 
prellmioary  Injunction  should  be  made  per- 
manent; if  only  to  the  south  33-foot  line,  it 
should  be  dissolved.  PlaintUTs  charter  au- 
thorizes it  to  hold  land  for  track  purposes 
to  the  extent  of  66  feet  in  width.  If  such 
was  not  the  legislative  intention,  there  was 
no  necessity  for  the  reference  in  the  charter 
to  'deep  cuttings  or  high  embankments,'  and 
that  such  was  the  understanding  of  both 
plaintiff  and  the  Merchants'  &  Manufactur- 
ers' Bank  is  apparent  from  the  language  of 
the  grant,  which  not  only  conveys  the  66-foot 
strip,  but  also  'such  additional  width  as  may 
be  required  and  necessary  In  the  construction 
and  use  of  said  road  at  deep  cuttings  and 
embankments.'  If  the  cut  beginning  imme- 
diately west  of  Pitcaim  street  and  extending 
eastwardly  is  considered  a  'deep  cut,'  plain- 
tiff's line  extends  to  the  top  of  the  slope. 
In  determining  that  question  we  are  not  con- 
fined to  the  immediate  terminus  of  Fltcalm 
street,  but  must  consider  the  cut  as  a  whole. 
If  no  greater  at  any  point  than  at  the  west 
end  of  the  street,  we  should  probably  say  It 
was  not  a  'deep  cut';  but  regarding  it  as  a 
whole,  and  taking  into  consideration  the  fact 
that  it  Increases  gradually  as  it  extends 
easterly  until  it  reaches  a  height  of  at  least 
12  feet,  we  think  it  should,  under  the  cir- 
cumstances, be  considered  a  'deep  cut,'  and 
carry  plaintiff's  line  to  the  top  of  the  slope. 
The  Legislature  certainly  never  Intended  that 
one  part  of  a  cut  should  be  treated  as  'deep' 


and  another  as  'shallow,'  and  thus  cause  the 
line  of  a  railroad's  property  to  be  serrated 
and  indented,  and  dangerous  In  the  opera- 
tion of  trains,  which  would  be  the  result  If 
defendant's  contention  that  the  cut  at  Pit- 
caim street  is  not  a  'deep  cut'  Is  upheld. 
The  term  'deep  cuts'  as  used  in  plaintUTs 
charter  in  our  opinion  Is  a  relative  t«rm, 
and  means  such  cuts  in  their  entirety  as  may 
be  reasonably  necessary  to  enable  plaintiff 
to  use  for  track  purposes  the  entire  width 
of  a  66-foot  right  of  way.  That  conclusion 
la  strengthened  by  the  fact  that  provision  Is 
also  made  for  acquiring  land  for  depots  and 
other  purposes.  It  is  not  contended  that  the 
slope  as  it  now  exists  at%>Pltcairn  street  is 
not  in  accordance  with  good  engineering. 

"The  cases  cited  by  defendant  do  not  rule 
the  question  raised  here.  In  those  cases 
the  taking  was  under  the  corporations'  right 
of  eminent  domain ;  here  plaintiff  purchased 
not  only  a  strip  of  land  66  feet  in  width,  but 
such  additional  land  as  might  be  necessary 
in  tlie  construction  of  Its  road  at  deep  cut- 
tings and  embankments.  And  this  it  had  a 
right  to  do,  as  its  charter  expressly  confers 
upon  it  the  power  to  purchase  or  bold  such 
real  estate  as  may  be  necessary  or  con- 
venient for  making  and  constructing  its  raU- 
road. If  the  cut  at  what  is  now  the  ter^ 
minus  of  Pitcaim  street  was  either  neces- 
sary or  convenient  to  enable  plaintiff  to  use 
its  full  right  of  way  for  track  purposes,  and 
the  uncontradicted  testimony  of  its  engineers 
shows  that  it  is,  then  plaintiff  bad  a  right 
to  purchase  the  additional  land,  and  by  the 
purchase-  acquired  a  good  title,  not  only  to 
the  66-foot  right  of  way,  but  also  to  the  top 
of  the  slope  of  the  cot  The  fact  that  the 
plan  of  the  Masonic  Bank  shows  Pitcaim 
street  laid  out  to  the  66-foot  right  of  way 
of  plaintiff  cannot  affect  plaintiff's  title,  as 
the  property  was  acquired  by  the  bank  and 
the  plan  laid  out  and  recorded  long  after 
plaintiff  secured  and  located  its  right  of  way. 

"Second.  The  contention  of  defendant  that 
the  bill  must  be  dismissed  because  plaintlCF 
failed  to  show  action  on  the  part  of  its 
board  of  directors  locating  its  road  throngh 
this  property  cannot  be  sustained.  We  ttilnk 
such  corporate  action  can  be  assumed,  Inas- 
much as  the  testimony  shows  that  the  first 
tracks  were  laid  upon  the  land  acquired  from 
the  Merchants'  oc  Manufacturers'  Bank  fnlly 
GO  years  ago,  and  that  the  south  line  of  the 
right  of  way  is  fixed  by  measuring  from  the 
center  line  of  tix6  tracks  as  originally  lo- 
cated. 

"Third.  In  accordance  with  the  foregoing 
findings  of  fact  and  conclusions  of  law,  we 
are  of  opinion  that  the  plalntifTs  right  of 
way  extends  to  the  top  of  the  slope  at  Pit- 
calm  street  in  defendant  borough,  and  that 
defendant  has  no  right  to  constract  at  that 
point  the  proposed  retaining  wall  north  of 
the  top  of  the  slope  as  ascertained  upon  a 
gradient  of  1^  to  1. 
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"Let  a  decree  be  drawn  making  permanent 
the  preliminary  Injunction  heretofore  grant- 
ed. The  costs  of  these  proceedings  to  be 
paid  b7  defendant." 

Argued  before  FELL,  0.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKUf,  STEW- 
ART, and  MOSCHZISEER,  33. 

Joa.  F.  Mayhugh,  for  appellant  James  R. 
HiUer,  for  appellee. 

PER  CURIAM.  The  decree  appealed  from 
ia  affirmed  on  the  opinion  of  the  learned 
president  judge  of  the  common  pleas. 


KELLY  ▼.  THOMAS  et  aL 
(Supreme  Court  of  Pennsylvama.    Jan.  2,  1912.) 

1.  Corporations    ({  320*)- — !Stockholdbbs— 
SniNO  ON  Behax^  or  Corpobation. 

Where  a  bill  by  a  stockholder  against  three 
oat  of  seven  officers  and  directors  of  the  cor- 
poration for  an  accounting  and  payment  to 
plaintiff  of  moneys  which  should  have  accrued 
to  the  corporation  but  for  the  fraudulent  acts 
of  the  defendants  shows  that  no  demand  has 
been  made  on  the  officers  and  directors  of  the 
corporation,  tbe  presence  of  the  corporation  as 
a  party  to  tbe  record  is  indispensable  to  the 
maintenance  of  tbe  action. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  |{  1426-1438;   Dec.  Dig.  {  320.*] 

2.  Corporations  (§  683*)— Foskion  Corpoba- 
noNS — Stockholders— Actions. 

A  Pennsylvania  court  of  equity  baa  no 
jorisdiction  over  a  bill  by  a  stockholder  of  a 
foreign  corporation  which  has  no  property,  and 
does  not  conduct  Its  baslneas  In  the  state  on  be- 
half of  tbe  company  against  a  part  of  tbe  of- 
ficers and  directors  to  compel  an  accounting  for 
moneys  fraudulently  taken  from  the  company, 
nor  to  review  a  judgment  entered  against  the 
company  in  the  state  of  its  domicile  on  general 
allegations  that  the  judgment  was  entered 
through  the  fraud  and  collusion  of  the  corporate 
officers. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  i  2082;   Dec  Dig.  §  683.*] 

3.  BQurrr  (J  150*)— Plkamng— Bili^Mot-ti- 

FABIOnSNESS. 

A  bill  by  a  stockholder  on  behalf  of  the  cor- 
poration against  certain  of  its  directors  and 
officers  for  accounting  of  moneys  of  which  the 
company  had  been  fraudulently  deprived,  for 
an  accounting  against  another  company  for 
moneys  obtained  by  sales  which  should  have 
been  made  through  tbe  corporation,  and  to  re- 
cover from  the  other  company  and  the  directors 
of  the  corporation  a  loss  sustained  by  plaintiff 
through  depreciation  in  the  value  of  stock,  is 
maltimrioiis. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  if  342,  871-379;   Dec.  Dig.  |  150.*i 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny Connty. 

Bill  In  eqnlty  by  William  J.  Kelly  against 
Qeoige  W.  Thomas  and  others.    From  a  de- 
cree dismissing   the  bill,  plaintiff  appeals.' 
Affirmed. 

Bill  in  equity  for  an  accounting  and  pay- 
ment to  the  plaintiff  of  all  moneys  due  from 
sales  of  coal  made  by  certain  of  the  defend- 
ants which  should  have  accrued  to  the  bene- 


fit of  the  Mississippi  River  Coaling  Com- 
pany, and  of  the  moneys  which  should  have 
been  derived  from  coal  that  could  and  would 
have  been  sold  by  said  company  bat  for  tbe 
alleged  fraudulent  and  nnlawful  acts  of  tbe 
defendants;  further,  to  compensate  tbe  plain- 
tiff for  tbe  depreciation  in  the  valne  of  bis 
stocK  In  the  said  company,  alleged  to  have 
been  wholly  destroyed  by  tbe  acts  or  omis- 
sions of  the  defendants. 

On  demurrer,  Swearlngen,  P.  J.,  filed  an 
opinion  dismissing  the  bill,  from  whlcb  tbe 
following  material  excerpts  are  taken: 

"The  bUl  was  filed  by  WllUam  J.  Kelly, 
of  New  Orleans,  La.,  against  George  W. 
Thomas,  of  Pittsburgh,  Pa.,  Albert  O.  Thom- 
as, of  New  Orleans,  Martha  A.  Friend, 
Charles  W.  Friend,  and  Theodore  W.  Friend, 
executors  of  the  will  of  James  W.  Friend, 
deceased,  of  Pittsburgh,  Pa.,  F.  N.  Hoffstott, 
of  either  Plttsbnrgh  or  New  York,  C.  Jutte 
&  Co.,  a  corporation  existing  under  the  laws 
of  Pennsylvania,  and  the  Mississippi  Coal- 
ing Company,  a  corporation  existing  under 
the  laws  of  Louisiana.    «    •    • 

"The  complainant  averred  that  he  bad 
made  no  demand  upon  the  oflScers  or  direc- 
tors of  the  Mississippi  River  Coaling  Com- 
pany to  bring  suit,  for  the  reason  that  they 
were  charged  with  a  misfeasance  set  out  in 
the  bill,  and  that,  therefore,  such  demand 
would  have  been  useless.  He  also  averred 
that  his  bill  was  brought  In  bis  own  behalf 
and  on  behalf  of  any  other  stockholder  who 
might  desire  to  Join.    •    •    • 

"The  said  execntors  of  the  will  of  James 
W.  Friend,  George  W.  Thomas,  and  C.  Jutte 
&  Co.  have  appeared.  None  of  the  other 
defendants  named  have  appeared,  and  the 
record  does  not  show  that  service  was  h^d 
upon  any  of  them.  The  individual  defend- 
ants who  have  appeared  have  demurred  to 
the  whole  bill.  •  •  •  Therefore  the 
averments  of  the  bill,  which  are  well  plead- 
ed, are  to  be  taken  as  true.    *    •    • 

"The  important  averments  are  these:  The 
complainant  Is  the  owner  of  48  per  cent,  of 
the  capital  stock  of  the  Mississippi  River 
Coaling  Company,  and  0.  Jutte  &  Co.  Is  the 
owner  of  41  per  cent  thereof,  less  four 
shares  assigned  to  several  persons  to  qualify 
them  as  directors.  August  13,  1904,  the 
complainant  and  C.  Jutte  &  Co.  entered  into 
a  written  contract,  whereby  they  agreed  that 
a  corporation  should  be  formed  under  tbe 
laws  of  Louisiana,  with  a  capital  stock  of 
$100,000,  for  which  the  complainant  and  his 
associates  were  to  subscribe,  and  the  object 
of  which  was  to  build  docks  at  the  mouth  of 
Lake  Borgue  Canal,  In  order  to  handle  and 
store  coal  for  the  purpose  of  coaling  steam- 
ers, supplying  bunker  coal  and  loading  car- 
go or  bunker  coal  for  export;  that  complain- 
ant was  to  transfer  to  said  corporation  a 
lease  of  certain  property  for  its  purposes; 
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that  G.  Julte  &  Co.  was  to  loan  the  corpora- 
tion ^40,000  upon  its  notes  to  be  secured 
by  the  stock,  as  soon  as  the  complainant 
had  obtained  a  contract  for  C.  Jutte  &  Co. 
to  supply  the  Elder-Dempster  Steamship 
Company  with  coal,  and  had  produced  rea- 
sonable assurance  in  writing  that  C.  Jutte 
&  Co.  was  to  obtain  like  contracts  from  oth- 
er lines;  that  the  Dock  Company  was  to 
handle  no  coal  except  that  of  C.  Jutte  & 
Co.,  and  all  contracts  were  to  be  made  in 
the  latter's  name,  and  that  the  compensation 
of  the  Dock  Company  was  to  be  all  in  ex- 
cess of  $2.86  per  net  ton,  but  it  was  not  re- , 
quired  to  handle  coal  at  a  compensation  of 
less  than  30  cents  per  ton.  Pursuant  to 
said  contract,  a  corporation  of  the  state  of 
Louisiana  was  formed  and  was  named  Mis- 
sissippi River  Coaling  Company,  with  a  cap- 
ital stock  of  $100,000,  which  was  subscribed 
by  complainant  and  his  associates.  It  was 
organized  with  a  board  of  five  directors. 
Complainant  turned  over  to  said  corporation 
the  lease,  as  he  was  required  to  do,  for 
which  he  received  $90,600  of  said  stock. 
He  transferred  to  C.  Jutte  &  Co.  $52,000  of 
said  stock,  obtained  a  contract  with  Elder- 
Dempster  Steamship  Company  and  assur- 
ances from  other  companies,  and  in  all  rer 
spects  fulfilled  his  obligations  under  the 
contract  C  Jutte  &  Co.  loaned  the  sum 
of  $40,000  to  the  Dock  Company  and  receiv- 
ed the  notes  therefor  and  the  collateral; 
and  the  coal  tipple  and  docks  were  erected. 
Said  Oeorf;e  W.  Thomas  became  president 
of  the  said  Dock  Company,  his  son,  Albert 
O.  Thomas,  secretary  and  treasurer,  and  J. 
W.  Friend  a  director.  Complainant  was  al- 
so a  director.  Said  George  W.  Thomas  and 
James  W.  E*rieud  were  also  controlling  oflS- 
cers  and  directors  in,  and  the  principal  own- 
ers of,  the  stock  of  C.  Jutte  4  Co.  •  •  • 
"It  was  averred  that  the  defendants,  who 
controlled  both  corporations  and  had  a  large 
interest  in  C.  Jutte  &  Co.,  fraudulently  fail- 
ed to  enforce  said  contract  in  favor  of  the 
Dock  Company  and  against  G.  Jutte  &  Co., 
and  fraudulently  violated  the  same  for  the 
benefit  of  C.  Jutte  &  Co.;  that,  Instead  of 
selling  coal  through  the  Dock  Company,  C. 
Jutte  &  Co.  sold  coal  directly  to  said  Steam- 
ship Companies,  and  deprived  the  Dock  Com- 
pany of  the  large  profits  it  would  have 
made;  that  C.  Jutte  &  Co.  neglected  to  ob- 
tain other  large  and  valuable  contracts  for 
the  benefit  of  the  Dock  Company;  and  that 
said  ofilcers  and  directors  permitted  the 
coal  tipple  of  the  Dock  Company  to  become 
out  of  repair  and  allow  washes  to  occur 
under  its  foundations,  which  could  have 
been  prevented  at  small  expense.  It  was  al- 
so averred  that  on  January  31,  1907,  C. 
Jutte  &  Co.  brought  suit  against  said  Dock 
Company  In  the  United  States  Circuit  Court 
fur  the  Eastern  District  of  Louisiana  and 
service  was  had  upon  Albert  G.  Thomas,  its 
secretary  and  treasurer,  who  was  employed 


by  and  interested  In  C.  Jutte  &  Co.,  said  suit  I 
having  been  kept  secret  from  the  complain- 
ant; ttiat  on  July  6,  1907,  Judgment  was 
rendered  In  favor  of  C.  Jutte  &  Co.  and 
against  said  MlBslsslppl  River  Coaling  Com-  , 
pany  in  the  sum  of  $70,489.95,  with  interest 
on  $65,163.89  from  January  1,  1907;  and 
that  the  said  claim  was  'wrongfully  and 
fraudulently  excessive,'  and  was  'inflated 
and  so  made  excessive  as  one  of  the  means 
of  depriving  the  Coaltbg  Company  of  its 
property.'  Execution  was  afterwards  issued 
on  said  Judgment  and  the  property  of  the 
Dock  Company  was  sold  to  officers  and  di- 
rectors of  C.  Jutte  &  Co.  for  the  sum  of 
$18,000;  it  being  of  the  value  of  at  least 
$125,000.  The  complainant  finally  averred 
that  his  stock  In  the  Dock  Company,  which 
was  worth  $50,000,  had  been  rendered  worth- 
less by  reason  of  said  acts  of  the  officers 
and  directors  and  controlling  stockholders 
therein.    •    •    • 

"He  prayed  that  the  defendants  be  requir- 
ed to  answer;  tliat  they  be  required  to  ac- 
count for  the  sum  that  may  be  due  your 
orator'  from  sales  of  coal  which  have  been 
made  and  would  have  been  made  by  the 
Dock  Company  and  for  the  amount  due  'from 
the  defendants  to  your  orator,'  i/f  raason  of 
the  violation  of  said  contract;  and  that  the 
'defendants  l)e  required  to  pay  the  plaintiff 
the  amount  found  to  be  due.  There  was  no 
prayer  for  any  relief  in  favor  of  the  Miasis- 
slppl  River  Coaling  Company.    •    •    • 

"The  bill  shows  that  whilst  the  original 
contract  was  between  the  complainant  and 
C.  Jutte  &  Co.  one  of  the  cov^iants  was  that 
a  corporation  was  to  be  formed,  and  there- 
after the  dealings  of  C.  Jutte  &  Co.  were  to 
be  with  tliat  corporation,  that  such  corpora- 
tion was  formed,   and  that  both  the  com- 
plainant and  C.  Jutte  &  Co.  have  performed 
their  initial  obligations  to  it.    In  fact,  there 
is  no  averment  lu  the  bill  that  any  covenant 
with  C.  Jutte  &  Co.  made  with  the  comidain- 
ant  personally  has  been  broken.    Nor  is  tttere 
any  averment  that  any  of  the  defendants  vio- 
lated any  contract  made  with  him  directly 
or  committed  any  breach  of  duty  which  they 
owed  to  him  as  an  individual.    On  the  con- 
trary, the  averments  are  that  C.  Jutte  &  Co. 
subsequently   broke   the   covenants  It  made 
with  the  Mississippi  River  Coaling  Company 
— covenants  found  in  the  original  contracts. 
it  is  true,  but  none  the  less  made  with  the 
Dock  Company — ^and  that  some  of  the    de- 
fendants disregarded  their  duty  to  the  Dock 
Company,  not  to  the  plaintiff,  arising  oat  of 
tltelr  fiduciary  relations  to  it    It  is  charged 
that  C.  Jutte  &  Co.,  by  some  of  the  defend- 
ants, did  not  sell  coal  through  the    Dock 
Company;  that  it  allowed  the  property  of  the 
Dock  Company  to  depreciate;   that  it  faiUMl 
to  secure  other  valuable  contracts  for    the 
Dock  Company.    •    •    •    Finally,  complaii^- 
ant  alleged  tiiat  the  defendant  caused    an 
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ucesslve  Judgment  to  be  entered  against  tbe 
Dock  Company  and  its  property  to  be  sold. 

•  »  *  The  bill  avers  that  Judgment  was 
tbtalned  In  tbe  United  SUtes  Court,  and 
ufx>n  that  Judgment  the  property  of  the  Dock 
Company  was  sold." 

The  court  determined  that  the  "Judgment 
was  rendered  in  a  court  of  competent  Juris- 
diction. It  was  the  duty  of  that  court  to 
determine,  and  it  necessarily  did  determine, 
that  the  Dock  Company  was  lawfully  served 
with  process,  and  was  lawfully  in  court. 
Us  Judgment   must  be  taken  as   a  verity; 

•  •  *"  and,  further,  that  the  Mississippi 
Rtrer  Coaling  Company  was  an  indispensable 
party  to  the  bill  and  no  decree  could  be  en- 
tered in  Its' absence;  that  the  bill  was  in 
effect  an  attempt  to  have  the  court  Interfere 
In  the  internal  affairs  of  that  company,  and, 
since  its  domicile  was  elsewhere  and  it  bad 
no  property  in  this  state,  to  grant  the  relief 
prayed  for  would  Involve  an  Interference  in 
the  internal  affairs  of  a  foreign  corporation; 
ttiat  as  against  the  demurrants  the  plaintiff 
was  seeking  relief  solely  in  the  capacity  of 
a  stockholder  in  the  Coaling  Company  for 
wrongs  done  to  that  corporation;  and  that 
he  had  not  shown  a  right  to  so  proceed. 

Tbe  demurrer  was  sustained,  and  the  bill 
dismissed  at  the  cost  of  the  complainant 

Argued  before  FELL,  C.  J.,  and  BROWN, 
POTTER,  ELKIN,  STEWART,  and  MOSCH- 
ZISKER,  JJ. 

Ernest  Dale  Owen,  Wm.  M.  Galbralth,  and 
Oliver  EL  Eaton,  for  appellant.  Robert  J. 
Dodds,  William  M.  Robinson,  and  Reed, 
Smith,  Shaw  &  Seal,  for  appellees. 

M08CHZISKER,  J.  The  material  facts 
In  this  case  fully  appear  in  the  opinion  of 
the  court  below  published  in  connection  here- 
with. The  plaintiff  alleged  that  the  defend- 
ants, as  officers  of  the  Mississippi  River  Coal- 
ing Company  (referred  to  by  the  court  below 
as  the  "Dock  Company"),  had  refused  to 
enforce  certain  contracts  against  another 
corporation  known  as  0.  Jutte  &  Co.,  in  which 
they  were  interested  as  stockholders  and  offi- 
cers; that  they  had  neglected  to  secure  other 
valuable  contracts  for  the  Coaling  Company; 
that  they  had  failed  to  keep  the  property  of 
said  company  in  repair  and  had  permitted 
It  to  be  sold  for  an  Inadequate  price  under 
a  judgment  secured  by  C.  Jutte  &  Co.  through 
fraudulent  collusion  with  them.  These  facts, 
if  established,  would  constitute  breaches  of 
tbe  defendants'  duties  to  the  Coaling  Com- 
pany, for  which  they  would  be  directly  lia- 
ble to  that  corporation — not  to  its  stock- 
holders. 

[1]  The  plaintiff  avers  in  his  bill  that  "no 
demand  has  been  made  upon  the  officers  and 
directors  of  the  Mississippi  River  Coaling 
Company  to  bring  or  conduct  this  suit,  for 
tbe  reason  that  tbe  same  is  brought  against 


them,  charging  them  with,  the  misfeasance 
herein  set  out,  and  that  such  demand  would 
therefore  have  been  useless."  It  appears, 
however,  that  of  the  seven  officers  and  di- 
rectors of  the  Coaling  Company  only  three 
are  named  as  defendants  in  this  proceeding 
and  the  appellant  expressly  admits  that  be 
has  no  case  against  Albert  G.  Thomas,  one 
of  the  three.  He  does  not  aver  in  detail 
specific  acts  done  by  any  of  the  defendants 
showing  fraudulent  collusion,  but  contents 
himself  with  general'  allegations  of  fraud 
based  upon  the  averment  "that  the  principal 
and  controlling  officers  and  directors  of  said 
Coaling  Company,  especially  G.  W.  Thomas 
and  3.  F.  Friend,  and  not  including  your 
orator,  were  also  the  controlling  officers  and 
directors,  and  the  principal  owners  of  the 
stock  of  the  said  C.  Jutte  &  Co.,  and  had 
a  larger  and  greater  Interest  In  said  C.  Jutte 
&  Co.  than  they  had  in  said  Coaling  Com- 
pany." 

In  Wolf  V.  RaUroad  Co.,  195  Pa.  ©1,  96, 
45  Ati.  936,  937,  the  plaintiff  charged  collu- 
sion on  the  part  of  the  directors  of  a  cor- 
poration,  and  we  said:  "The  averments  of 
collusion  relied  on  by  the  plaintiff  are  that, 
as  the  lessee  is  the  owner  of  a  majority  of 
the  shares  of  the  lessor,  the  former  elects 
and  controls  the  acts  of  the  officers  of  the 
latter.  •  ♦  *  The  defect  of  this  charge 
is  that  It  does  not  rest  on  any  facts  averred, 
but  on  an  inference  that,  by  reason  of  the 
circumstances  of  their  election,  the  directors 
will  violate  their  duty  and  commit  a  breach 
of  trust.  There  is  no  presumption  that  offi- 
cers will  commit  a  breach  of  trust.  The 
charge  should  rest  on  some  act,  affirmative 
or  permissive,  manifestly  in  violation  of  du- 
ty, and  manifestly  the  result  of  fraud,  and 
not  of  erroneous  Judgment"  Fraud  is  large- 
ly a  conclusion  of  law,  and  all  our  cases 
agree  that  general  allegations  which  do  not 
set  forth  the  particular  circumstances  are  not 
sufficient.  Where  it  ^tlsfactorlly  appears 
that  a  demand  upon  the  officers  of  a  corpo- 
ration would  be  useless,  such  a  course  need 
not  be  pursued;  but  bere  the  plaintiff  has 
not  made  it  plain  from  facts  stated  that  a 
majority  of  the  board  of  directors  of  the  cor- 
poration In  question  had  been,  or  probably 
would  have  been,  faithless  to  their  trust, 
hence  he  has  not  shown  a  right  to  maintain 
the  suit  in  bis  Individual  capacity.  We  have 
held  "The  right  of  an  individual  stockholder 
to  act  for  the  corporation  is  exceptional  and 
only  arises  on  a  clear  showing  of  special 
circumstances,  among  which  inability  or  un- 
willingness of  the  corporation  Itself,  demand 
upon  the  regular  corporate  management,  and 
refusal  to  act  are  imperative  requlslte&.  A 
refusal  by  the  corporate  management  must 
appear  affirmatively  to  be  a  disregard  of 
duty  and  not  an  error  of  Judgment,  a  non- 
performance of  a  manifest  official  obligation, 
amounting  to  a  breach  of  trust    There  must 
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be  averred  and  proved  an  actual  application 
to  the  directors,  and  refusal  by  them  to 
bring  suit  or  to  allow  plaintiff  to  do  so  in 
the  corporate  name,  and,  where  misconduct 
of  the  directors  themselves  is  alleged,  the 
bill  must  show  an  effort  to  secure  plaintifl'b 
rights  through  meetings  of  the  corporation." 
Wolf  V.  RaUroad  Co.,  195  Pa.  91,  94,  45  Atl. 
936;  Mcaoskey  v.  Snowden,  212  Pa.  249,  61 
Atl.  796,  108  Am.  St  Rep.  867.  A  sharehold- 
er has  no  distinct  and  individual  title  to  the 
moneys  and  property  of  a  corporation.  Bid- 
well  V.  RaUway  Co.,  114  Pa.  535,  541,  6  Atl. 
729.  In  McMullen  v.  Ritchie  (C.  C.)  64  Fed. 
253,  262,  Mr.  Justice  Lurton,  then  a  United 
States  circuit  Judge,  stated:  "The  injury 
done  by  the  defendants,  if  any,  was  done  to 
the  corporation.  The  wrong,  if  objectionable, 
was  one  to  be  remedied  by  an  action  by  the 
corporation,  or  by  a  shareholder  for  the  ben- 
^t  of  the  corporation  upon  the  refusal  of 
the  corporation  to  sue.  A  stockholder  can- 
not maintain  a  suit  for  the  indirect  injury 
done  to  him  as  an  indirect  result  of  an  in- 
Jury  to  the  corporation.  This  is  too  obvious 
to  need  elaboration."  These  words  are  ap- 
plicable to  the  present  case. 

While  the  Mississippi  River  Coaling  Com- 
pany was  named  as  a  defendant.  It  was  never 
served,  and  did  not  appear.  The  learned 
court  below  rightly  decided  that  the  presence 
of  this  corporation  as  a  party  to  the  record 
was  indispensable  to  the  maintenance  of  the 
action.  The  rights  of  the  plaintiff  depended 
upon  those  of  the 'Coaling  Company,  and  the 
latter  was  not  before  the  court.  Not  only 
was  its  presence  necessary  to  the  plaintiff, 
but  the  defendants  were  entitled  thereto  so 
that  the  corporation  might  be  concluded  by 
any  decree  entered  against  them,  and  the 
company  itself  was  entitled  to  notice  in  or- 
der that  its  interests  and  the  rights  of  its 
creditors  might  be  protected.  See  quotations 
from  standard  text-books  upon  this  point 
in  WiUoughby  v.  Chicago  Junction  Rys.  & 
Stockyards  Co.,  60  N.  J.  Eq.  656,  25  Atl.  277, 
280,  281,  and  Eldred  v.  American  Palace-Car 
Co.,  106  Fed.  457.  458,  44  C.  C.  A.  554.  There 
is  nothing  upon  the  record  to  show  that  it 
was  Impossible  to  secure  service  upon  the  in- 
dividual defendants  in  the  domicile  of  the 
foreign  corporation.  They  were  officers  of 
ttiat  company,  and,  in  the  absence  of  any 
averment  to  the  contrary,  it  is  but  reason- 
able to  assume  that  they  could  have  been 
served  In  the  state  in  which  that  corporation 
had  its  being  and  transacted  its  business. 

[2]  It  appears  from  the  bill  that  the  deal- 
ings between  Jutte  &  Co.  and  the  Coaling 
Company  were  adjudicated  in  an  action  at 
law  brought  by  the  former  against  the  lat- 
ter in  the  year  1907,  in  the  United  States  Cir- 
cuit Court  for  the  Eastern  District  of  Loui- 
siana, and  that  a  Judgment  for  a  consider- 
able sum  was  secured  against  the  Coaling 
Company.  The  plaintiff  sought  to  have  the 
court  b^ow  inquire  into  and  practically  set 


aside  that  Judgment  as  fraudulent,  upon  the 
general  averment  that  the  suit  was  "kept 
wholly  secret -from  your  orator";  that  the 
service  was  upon  the  secretary  and  treasurer 
of  the  Coaling  Company  who  was  the  son  of 
one  of  the  other  defendants  and  in  the  em- 
ploy of  Jutte  Se  Co.;  that  the  claim  adjudi- 
cated was  "wrongfully  and  fraudulently  ex- 
cessive" ;  that  Jutte  &  Co.  "had  no  proper 
legal  cause  of  action  against  the  said  Mlssla- 
slppi  River  Coaling  Company" ;  that  the  pro- 
ceedings were  "wrongful,  fraudulent  and  op- 
pressive, and  the  Judgrment  in  said  suit  was 
procured  by  deceit  upon  the  court  •  •  • 
and  was  part  of  the  general  wrongful  and 
fraudulent  scheme  and  design  of  the  defend- 
ants •  *  *  for  the  purpose  of  prevent- 
ing your  orator  from  getting  the  benefit  to 
which  be  was  entitled  as  a  stockholder  of 
the  said  *  •  *  Coaling  Company."  Had 
it  been  proper  for  the  court  below  to  review 
this  Judgment,  it  was  not  called  upon  to  do 
so  under  these  general  averments.  We  are 
convinced  that  no  error  was  committed  In  de- 
termining that  "it  would  be  highly  improper 

•  •  •  under  the  averments  of  this  bill  to 
undertake  to  ascertain  whether  or  not  the 
Dock  Company  was  properly  served  with 
process  and  whether  or  not  the  Judgment  of 
that  court  was  excessive  in  amount." 

In  the  eyes  of  the  law  as  laid  down  in  this 
state  the  gravamen  of  the  bill,  so  far  as  re- 
spects the  demurrants,  concerns  the  manage- 
ment of  the  internal  affairs  of  a  foreign  cor- 
poration. As  to  this,  we  have  said:  "A 
Pennsylvania  resident  has  no  right  to  call 
upon  the  courts  of  his  own  state  to  protect 
him  from  the  consequences  of  a  voluntary 
membership  in  a  foreign  corporation.  By 
the  very  act  of  membership  he  intrusted  bis 
money  to  the  management  of  a  corporation 
owing  its  existence  to  and  governed  by  the 
laws  of  another  state.  •  •  •  Withotit 
doubt,  courts  of  equity  in  Pennsylvania  have 

*  •  *  Jurisdiction  to  enjoin  onlawfol  acts 
by  such  corporations;  •  *  •  but  they 
have  no  jurisdiction  as  to  their  internal  man- 
agement What  constitutes  internal  manage- 
ment is  well  defined  by  Stone,  J.,  in  North 
State  Copper  &  Gold  Mining  Co.  v.  Field,  64 
Md.  151  [20  Atl.  1039].  'Where  the  act  com- 
plained of  affects  the  complainant  solely  In 
his  capacity  as  a  member  of  the  corporation, 
whether  it  be  as  a  stodcholder,  director,  pres- 
ident, or  other  officer,  and  is  the  act  of  tbe 
corporation,  whether  acting  in  stockholder's 
meeting,  or  through  Its  agents,  the  board  of 
directors,  then  such  action  is  the  manage- 
ment of  the  internal  affairs  of  the  corpora- 
tion; and,  in  case  of  a  foreign  corporation. 
our  courts  will  not  take  jurisdiction.' "  Ifad- 
den  V.  Electric  Light  Co.,  181  Pa.  617,  621. 
622,  37  Att.  817,  818,  38  L.  R.  A.  638.  Tbis 
was  said  in  a  case  where  the  business  and 
tangible  property  of  the  foreign  corporation 
were  within  our  own  state,  and  where  stock- 
holders charged  the  corporate  management 
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with  eondnct  "Vblcb  depreciated  and  render- 
ed Taloelees  their  stock,"  and  It  was  repeat- 
ed under  like  drcumstances  In  McCloskey  t. 
Soowden,  snpra.  The  present  corporation 
has  no  property,  and  does  not  conduct  Ita 
baslness  in  this  state. 

We  have  examined  Sloan  y.  Glarkson,  105 
Md.  171,  «e  AU.  18,  Miller  y.  Qulncy,  179  N. 
T.  2M.  72  N.  B.  116,  Babcock  v.  Farwell,  245 
IlL  14,  91  N.  E.  688,  137  Am.  St  Rep.  284, 
19  Ann.  Cag.  74,  State  ex  rel.  v.  North  Amer- 
ican Land  &  Timber  Co.,  106  La.  621,  31 
South.  172,  87  Am.  St  Rep.  309,  Beale  on 
Foreign  Corporations,  S{  309-312,  3  Clark  ft 
Marshall  on  Private  Corporations,  8  86S,  and 
the  other  cases  dted  by  the  appellants,  and, 
while  some  of  these  do  not  entirely  agree 
with  the  Pennsylvania  doctrine,  it  Is  to  be 
noted  that  in  each  Instance  where  other  Jn- 
rlsdlctlons  have  taken  a  more  liberal  view 
than  onr  own  in  reference  to  granting  relief 
involving  an  Inquiry  into  the  management  of 
the  internal  affairs  of  a  foreign  corporation 

I  the  business  and  property  of  the  corporation 
affected  were  within  the  Jurisdiction  of  the 

!  wnrt  In  view  of  the  circumstances  of  the 
present  case,  we  do  not  feel  that  a  depart- 
Tire  from  onr  own  rule  would  be  lustlflable; 
but  in  a  case  free  from  the  pecuUar  diffl- 
CQlties  of  this  one,  where  the  foreign  cor- 

I  poratlon  was  served  and  all  the  parties  or 
property  directly  Involved  was  within  the  Ju- 
risdiction of  the  court  If  the  actual  exercise 
of  viaitorlal  powers  is  not  requisite  to  the 
relief,  the  rule  as  to  noninterference  should 
he  restricted  and  not  carried  further  than  is 
absolutely  required  by  universal  fixed  rules 
of  law;  for,  where  possible,  we  should  pre- 
vent its  use  as  a  cloak  to  cover  apparent 
fraudulent  conduct  on  the  part  of  officers  of 
foreign  corporations  to  the  prejudice  of 
Pennsylvania  stockholders. 

[I]  For  the  reasons  already  stated,  the 
court  oonld  have  done  naught  else  than 
dismlas  the  plaintiff's  case;  but  in  addition, 
the  demurrer  raised  the  point  that  the  bill 
was  mnltlfarlons,  and  this  also  was  well 
taken;  for  In  effect  it  seeks  to  maintain, 
first  an  action  by  the  plaintiff  as  a  stock- 
holder of  the  Coaling  Company  on  behalf  of 
that  company  to  recover  against  certain  of 
Iti  directors  and  one  of  its  stockholders  for 
losses  growing  out  of  an  alleged  fraudulent 
and  coUnstve  management  of  its  affairs; 
next  an  action  of  the  same  character  against 
C  Jntte  ft  Co.  to  recover  profits  made  by  that 
concern  on  coal  sold  which  should  have  been 
diiiposed  of  through  the  Coaling  Company ; 
lastly,  an  action  by  the  plaintiff  individually 
against  the  directors  of  the  Coaling  Com- 
puny  and  C.  Jntte  ft  Co.  to  recover  for  the 
depredation  In  the  value  of  his  stock  In  the 
former  company. 

The  assignments  of  error  are  overruled, 
and  the  decree  of  the  court  below  Is  affirmed, 
at  the  cost  of  the  appellant 


STANDIFORD  et  al.  y.  KLOMAN  et  aL 

(Supreme  Court  of  Pennsylvania.     Jan.  2, 
1912.) 

1.  VKNDOa    AND     PlTBCHASKS     (|    81*)— CON- 

BTBucnoN    OF     Contract  —  QiTKSTiON     OF 

Law  ob  Fact. 

Where  the  parties  to  a  written  option  to 
purchase  land  execute,  during  the  continuance 
of  the  option,  a  written  contract,  which  states 
that  its  purpose  is  to  give  to  the  parties  of 
the  second  part  an  extension  of  30  days  to 
carry  out  the  terms  of  the  written  contract 
previously  made,  and  which  states  that  the 
terms  of  the  contract  are  to  be  complied  with 
on  or  before  a  given  date,  the  construction  of 
the  contract  is  for  the  court,  and  will  not  be 
carried  to  the  jury  by  parol  evidence  which 
was  not  introduced  to  throw  light  on  the  un- 
derstanding of  the  parties  by  determining  some 
extrinsic  fact,  but  rather  to  show  what  had 
been  done  by  each  party  within  the  stipulated 
time. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  fS  136,  137;  Dec.  Dig. 
§  81.*] 

2.  contbactb   (f  176*)  —  conbibttotioit  — 
Question  of  LiAW  ob  Fact. 

As  a  general  rule,  the  court,  and  not  the 
jury,  is  the  judge  of  the  meaning  of  a  writ- 
ten instrument,  except  in  cases  where  the  in- 
strument is  not  to  be  understood  without  refer- 
ence to  extrinsic  facts,  in  which  case  the  jury 
may  properly  judge  of  the  whole. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  «  767-770,  917,  956,  979,  1041, 
1097,  1825;    Dec.  Dig.  f  176.*] 

3.  Vendor  and  Pubceaseb  (S  83*)— Option 

OB  SAI.E. 

Where  the  parties  to  a  written  option  to 
purchase  land  execute  a  written  contract,  which 
states  that  its  purpose  Is  to  give  an  extension 
of  30  days  to  carry  out  the  terms  of  the 
written  contract  previously  made,  a  recital  in 
the  second  contract  that  the  terms  are  to  be 
complied  with  on  or  before  a  certain  date  does 
not  convert  the  agreement  from  an  option  to 
a  purchase  and  sale,  especially  where  a  let- 
ter by  the  seller  to  the  purchaser  with  the 
new  contract  to  be  executed  calls  attention 
only  to  minor  points  of  difference  between  the 
two  agreements,  and  shows  its  intention  that 
the  new  agreement  was  to  be  only  an  extension 
of  the  old  one. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  it  138,  139;  Dec  Dig.  | 
83.*] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  of  assumpsit  by  Harry  Standlford 
and  others  against  A.  O.  Kloman  and  others 
for  breach  of  contract  From  a  Judgment 
for  defendants,  plaintiffs  appeal.    Affirmed. 

The  contract  in  question  was  In  writing, 
and  its  premises  containing  the  names  of 
the  parties  was  as  follows:  "Memorandum  of 
agreement  made  and  entered  into  this  18th 
day  of  May,  1906,  by  and  between  H.  Standl- 
ford, and  associates  of  the  dty  of  Wash- 
ington, District  of  Colombia,  parties  of  the 
first  part  and  A.  0.  Kloman,  and  asso- 
ciates of  the  city  of  Allegheny,  Pennsyl- 
vania, parties  of  the  second  part,  all  of 
whom  having  signed  their  names  hereto  are 
made  parties  to  this  contract."  The  remain- 
ing  material   portions   of   the   contract   are 
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quoted  at  length  In  the  opinion  of  the  Su- 
preme Court  At  the  trial  the  court  con- 
strued the  contract  of  May  18,  1906,  as  an 
extension  of  the  option  previously  given  on 
February  26,  1906,  and  gave  binding  instruc- 
tions for  defendants.  Verdict  and  judgment 
for  defendants.    Plaintiffs  appealed. 

Argued  before  FELL,  O.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

Frederick  L.  Siddons*,  for  appellants. 
Frederic  W.  Miller,  W.  A.  Challener,  and 
F.  H.  Phillips,  for  appellees. 

STEWART,  J.  The  action  was  for  the  re- 
covery of  damages  for  an  alleged  breach  of 
contract.  Plaiutiffs  were  the  holders  of  an 
option  for  the  purchase  of  certain  lands  in 
Augusta  county,  Va.,  In  all  8,975  acres.  On 
26th  February,  1906,  .they  entered  into  a 
vv'rltten  contract  with  the  defendants,  where- 
in, after  reciting  that  steps  had  been  taken 
to  incorporate  a  company  to  be  known  as  the 
American  Manganese  Mining  &  Manufactur- 
ing Company,  with  capital  stock  of  10,000 
shares  of  the  par  value  of  |100  each,  to  pur- 
chase and  take  over  and  develop  the  leuids 
above  mentioned  and  on  which  plaintiffs  held 
an  option,  it  is  provided  as  follows:  "That, 
in  consideration  of  the  premises  and  of  aid- 
ing in  the  formation  of  said  company,  the 
said  parties  of  the  first  part  hereby  agree  to 
procure  and  have  executed  a  good  and  satis- 
factory deed  of  general  warranty,  conveying 
all  the  aforesaid  tract  with  the  rights  of 
way  and  other  rights  from  the  estate  of 
John  Wissler,  deceased,  now  owning  same  to 
said  American  Manganese  Mining  &  Manu- 
facturing Company,  or  to  such  other  grantee 
as  the  parties  of  the  second  part  shall  direct, 
and  to  deliver  said  deed  in  escrow  to  some 
bank  satisfactory  to  both  the  parties  hereto, 
to  be  held  and  delivered  by  said  bank  on  the 
fulfillment  of  the  conditions  hereinafter  set 
out.  •  *  •  The  said  parties  of  the  second 
part  agree  to  proceed  as  rapidly  as  possible 
to  incorporate  and  organize  the  said  Amer- 
ican Manganese  Mining  A  Manufacturing 
Company  and  pay  the  expenses  of  such  or- 
ganization being  completed,  that  he  will 
cause  to  be  allotted  to  said  parties  of  the 
first  part  for  himself  and  his  associates  4380 
^ares  of  the  capital  stock  of  the  said  com- 
pany, fully  paid  and  nonassessable,  and 
$95,000  of  the  bonds  to  be  Issued  by  said 
corporation  (or  the  net  amount  of  cash  re- 
alized from  sale  of  the  said  $95,000  of 
l>onds),  and  a  further  consideration  of  $55,- 
000  in  cash;  that  there  is  to  be  allotted  to 
said  parties  of  the  second  part  the  remaining 
5,620  shares  of  the  capital  stock  of  said 
corporntion  fully  paid  and  nonnssessable  and 
on  the  presentation  of  said  certificate  or  cer- 
tiflfates  of  said  4..1S0  shares  of  stock  and 
said  $95,000  of  bonds  of  said  corporation  (or 
the  net  amount  of  cash  realized  from  sale  of 
$95,000  of  bonds)  and  the  payment  of  $55,- 


000  In  cash  to  said  party  of  the  first  part 
and  associates,  they  wUl  cause  to  be  deliver- 
ed to  said  parties  of  the  second  part  or  as- 
sociates, or  their  assigns  by  the  bank  afore- 
said, the  deed  above  directed  to  be  held  in 
escrow;  that  said  party  of  the  second  part 
and  associates  wUl  have  inserted  in  the  by- 
laws of  said  corporation  the  provisions  that 
the  board  of  directors  thereof  shall  number 
seven,  and  it  is  agreed  that  the  said  party 
of  the  second  part  shall  for  himself  and  his 
associates  have  the  power  and  right  to  nom- 
inate and  elect  four  of  said  seven  of  the 
board  of  directors,  and  that  said  party  of  the 
first  part  shall  for  himself  and  his  associates 
have  the  power  and  right  to  nominate  and. 
elect  the  remaining  three  of  said  board  of  di- 
rectors; that  in  all  contingencies  the  control 
and  management  of  said  corporation  shall 
remain  and  be  in  the  said  party  of  the  sec- 
ond part  and  his  associates ;  that  in  case  the 
numbt>r  of  the  board  of  directors  be  other 
than  seven,  said  party  of  the  second  part  and 
his  associates  shall  have  the  power  and  right 
to  nominate  and  elect  a  majority  of  the 
members  of  said  board  of  directors,  and  said 
party  of  the  first  part  shall  have  for  himself 
and  his  associates  the  power  and  right  to 
nominate  and  elect  the  minority  of  said 
board  of  directors.  •  •  •  This  contract 
is  made  and  executed  by  mutaal  consent  of 
all  parties  hereto,  for  the  purpose  of  giving 
the  parties  of  the  second  part  an  extension 
of  thirty  (30)  days'  time  to  carry  out  the 
terms  of  the  contract  dated  February  26, 
1906,  and  executed  by  the  same  parties,  and 
it  is  understood  and  agreed  that  the  signing 
of  this  contract  terminates  the  contract 
dated  February  26,  1906,  and  the  same  is 
null  and  void.  *  •  •  The  terms  of  this 
contract  are  to  be  complied  with  on  or  be- 
fore July  1,  1906." 

[1]  It  Is  to  be  observed  that  the  porpose 
of  the  contract  as  here  defined  was  to  give 
the  parties  of  the  second  part  (the  defend- 
ants) an  extension  of  time  to  carry  out  .the 
terms  of  a  contract  dated  February  26,  1906. 
between  the  same  parties.  While  the  latter 
agreement  in  express  terms  abrogates  the 
earlier,  It  yet  Imports  and  tncorporatee  the 
terms  of  the  earlier  in  such  a  way  that  the 
whole  contract  can  be  understood  only  as 
both  are  considered.  The  points  of  differ- 
ence between  the  two  are  these:  (1)  The  ear- 
lier gave  a  right  to  acquire  the  lands  up  to 
1st  June,  1906,  the  latter  one,  up  to  1st  July. 
1906.  (2)  By  the  earlier,  plaintiffs  were  to 
receive  $95,000  of  the  bonds  to  be  issued  by 
the  corporation,  while  by  the  later  this  obli- 
gation could  be  discharged  by  paying  the  net 
amount  received  by  the  corporation  on  sale 
of  the  bonds.  (3)  The  earlier  concluded  in 
this  way,  "This  agreement  to  terminate  and 
be  null  and  void  on  and  after  June  1,  1906," 
while  the  later  provides  that  "the  terms  of 
this  contract  are  to  be  complied  with  on  or 
before  July  1,  1906."    We  are  concerned  here 
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only  with  the  difference  last  mentioned  and 
the  clause  in  the  later  agreement  whldi  de- 
fines the  purpose  of  its  execution.  It  Is  the 
contention  of  the  plalntifCs  that  the  provision 
In  the  later  agreement  that  the  terms  were 
to  be  compiled  with  on  or  before  July  1st 
created  a  binding  obligation  on  the  defend- 
ants to  accept  a  conveyance  of  the  land  and 
pay  therefor  the  stipulated  price  within  the 
period  named.  The  dispute  Is  resolved  Into 
a  question  of  construction.  There  was  parol 
evidence  In  the  case,  but  It  was  Introduced 
not  with  a  view  to  establish  extrinsic  facts 
to  aid  in  determining  the  meaning  of  the 
parties;  furthermore,  what  evidence  of  this 
Iciiid  was  Introduced  presents  no  conflict 
whatever.  The  construction  of  the  contract 
was  therefore  for  the  court  The  court  gave 
binding  Instructions  for  the  defendant.  On 
behalf  of  appellants  It  is  insisted,  first,  that 
the  question  was  one  for  the  Jury;  and,  sec- 
ond, If  otherwise,  that  the  construction  plac- 
ed on  the  contract  by  the  court  was  errone- 
ous. The  first  contention  Is  based  on  a  mani- 
festly mistaken  view  of  the  evidence.  True, 
there  was  parol  evidence  In  the  case,  but  this 
evidence,  as  we  have  said,  was  not  intro- 
duced for  the  purpose  of  throwing  any  light 
on  the  understanding  of  the  parties  by  de- 
termining some  extrinsic  fact  on  which  the 
true  construction  of  the  contract  depended, 
but  rather  to  show  what  had  been  done  by 
each  party  under  the  contract  within  the 
stipulated  time.  We  are  at  a  loss  to  know 
exactly  why  It  was  introduced,  but  certain 
it  Is  that  it  was  of  no  avail  to  show  a  con- 
temporaneous construction  by  the  parties, 
and,  what  is  still  more  important  In  this  con- 
nection, It  disclosed  no  conflict  Our  atten- 
tion Is  directed  to  the  testimony  of  Mr.  Klo- 
man,  one  of  the  defendants.  With  respect  to 
the  testimony  of  this  witness  we  have  only 
to  say  that,  except  as  It  identifies  a  letter 
written  by  Mr.  Standlford,  who  represented 
aU  the  plaintiffs,  addressed  to  Mr.  Kloman, 
representing  all  the  defendants,  and  accom- 
IMinying  the  agreement  which  had  then  been 
executed  by  the  plaintiffs  and  was  submitted 
for  execution  by  defendants,  it  was  entitled 
to  no  consideration,  even  tf  admissible. 
Whether  Mr.  Kloman  and  the  other  defend- 
ants read  over  the  agreement  before  they 
signed  It  and,  if  so,  whether  they  observed 
that  clause  which  did  not  occur  in  the  ear- 
lier agreement  and  which  gives  rise  to  the 
Iiresent  contrition,  were  matters  of  no  con- 
sequence whatever  In  the  Issue  being  tried. 
The  testimony,  except  as  we  have  Indicated, 
had  not  the  remotest  bearing  on  the  case, 
while  outside  this  testimony  and  such  other 
as  bore  on  the  same  subject,  there  was  no 
parol  evidence  whatever.  Therefore  there 
was  nothing  for  the  Jury  to  decide. 

(2]  "It  is  a  general  rule  that  the  court, 
and  not  the  jury,  are  to  Judge  of  the  mean- 
ing of  a  written  instrument  except  In  cer- 
tain cases,  where  the  Instrument  is  not  to 


be  understood  without  reference  to  facts  de- 
hors the  writing,  and  then  It  may  be  proper 
that  the  Jury,  who  are  to  inquire  Into  the 
facts,  should  judge  of  the  whole.  But,  when 
that  is  not  the  case,  the  court  is  bound  to 
give  the  construction;  and  if  they  refuse  to 
do  so  and  leave  It  to  the  Jury  It  is  error." 
Watson,  Adm'r,  v.  Blaine  et  al.,  12  Serg.  & 
R.  135,  14  Am.  Dec.  069.  An  interesting 
case  as  defining  the  duties  of  the  court  In 
such  cases,  and  very  apposite  here,  is  John- 
ston V.  Gray,  16  Serg.  &  R.  361,  16  Am.  Dec. 
577. 

[3]  The  learned  trial  Judge  construed  the 
contract  to  be  simply  an  extension  of  the 
option  given  by  the  contract  of  26th  Feb- 
ruary preceding,  which  contract  it  is  con- 
ceded created  no  liability.  In  this  he  was 
entirely  right  The  later  contract  expressly 
states  Its  purpose  as  being  "to  give  to  the 
parties  of  the  second  part  an  extension  of 
thirty  days  to  carry  out  the  terms  of  the  con- 
tract dated  26th  February,  1906,  and  ex- 
ecuted by  the  same  parties."  The  terms  to 
be  carried  out  were  not  any  new  or  differ- 
ent terms,  but  those  contained  in  the  earlier 
contract  If  it  be  said  that  the  terms  re- 
ferred to  included  only  the  price  and  times 
and  manner  of  payment  kind,  and  extent 
of  title  to  be  conveyed,  the  answer  Is  that, 
while  all  these  things  were  necessarily  in- 
cluded, the  fact  remains,  it  being  conceded 
that  the  earlier  contract  is  but  an  option, 
that  one  of  its  terms  was  that  it  should  Im- 
pose no  obligation  on  the  defendants  to  take 
the  land,  and  therefore  no  liability  for  dam- 
ages for  failure  to  take.  What  reason  could 
there  be,  gathering  the  intent  from  the  lan- 
guage nseia,  for  concluding  that  the  option- 
al feature  was  not  one  of  the  terms  to  b« 
carried  out  or  observed?  From  the  purpose 
as  expressed,  viz.,  to  grant  an  extension  of 
the  time  In  which  defendants  could  avail 
themselves  of  the  option  granted  by  the 
earlier  contract  we  derive  a  clear  implica- 
tion that  in  this  contract,  as  In  that,  the  car- 
rying out  of  the  contract  rested  In  the  op- 
tion of  the  defendants. 

But  it  is  urged  that  what  followed  in  the 
later  contract  viz.,  "that  the  terms  in  the 
contract  are  to  be  complied  with  on  or  be- 
fore July  1,  1906,"  is  to  be  construed  as  au 
express  agreement  of  purchase  and  sale. 
With  respect  to  this  it  is  to  be  observed, 
first,  that  the  language  here  used  does  not 
necessarily  Import  any  such  understanding 
or  agreement  Quite  as  natural  a  construc- 
tion, considering  the  relation  the  contract 
bears  to  the  earlier  one  and  the  purpose' of 
the  new  contract  as  expressed,  would  be  that, 
except  as  defendant  did  comply  with  the 
provisions  of  the  contract  on  or  before  July 
1st.  the  contract  would-be  at  an  end.  The 
difference  in  phraseology  between  the  two 
contracts,  of  course,  is  matter  for  considera- 
tion; but,  in  view  of  the  circumstances,  the 
situation  of  the  parties,  and  especially  the 
letter  accompanying  the  agreement  forward- 
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ed  to  defendants  for  tbelr  ezecntlon  from 
Mr.  Standlford,  that  It  was  the  pnrpose  of 
the  parties  to  turn  what  bad  been  but  an 
option  Into  an  absolute  sale  seems  so  entire- 
ly Improbable  that  the  reasonable  conclusion 
must  be  that  the  difference  in  phraseology 
meant  no  change  of  purpose  whatsoever. 
Were  there  nothing  else  in  the  case  we  would 
regard  Mr.  Standlford's  letter  In  Itself  con- 
clusive on  this  point  The  letter  reads  as 
follows:  "Dear  Sir:  As  per  statement  out- 
lined in  my  lettj^r  of  yesterday,  I  herewith 
enclose  the  agreement,  copied  from  the  old 
agreement,  with  such  changes  only  to  cover 
the  extensions  and  the  present  arrangement 
for  giving  us  the  cash  instead  of  the  bonds — 
we  using  the  term  'or  cash,  &c.'  and  a  clause 
abrogating  the  old  contract.  In  doing  this 
we  are  giving  you  all  the  time  we  have  to 
make  onr  final  payment  on  the  property,  and 
to  get  any  further  extension  it  would  entail 
additional  expense  upon  us."  Could  there  be 
a  more  explicit  acknowledgment  that  the 
plaintlfTs  themselves  when  they  submitted 
the  contract  to  defendants  for  execution  un- 
derstood that  it  was  simply  an  extension  of 
the  option  of  26th  February?  Specific  men- 
tion is  here  made  of  the  only  points  of  dif- 
ference between  the  two  agreements.  A  rea- 
sonable inference  from  the  language  thus 
used,  indeed  one  supported  by  rule  of  law, 
would  be  that  if  other  differences  than  those 
mentioned  appeared,  except  as  clear  mistake 
was  shown,  they  would  be  ineffectual.  But 
again,  if,  overlooking  the  significance  of  the 
word  "only"  as  it  occurs,  it  was  intended  by 
the  later  agreement  to  convert  what  by 
the  earlier  one  was  a  mere  option  into  an 
absolute  sale,  why  was  it  that  specific 
mention  was  made  of  minor  changes,  and 
not  even  remote  reference  made  to  the 
most  radical  change  involving  the  parties  in 
large  responsibilities?  When  we  are  asked  to 
say  what  the  parties  meant  or  intended  by 
their  contract,  it  is  entirely  safe  to  point 
to  their  own  construction  of  It  This  was 
said  in  People's  Natural  Gas  Company  t. 
Braddock  Wire  Co.,  155  Pa.  22, 26  AU.  740,  and 
we  repeat  it  here.  Further  comment  Is  unnec- 
essary. We  agree  that  the  construction  the 
contract  received  at  the  bands  of  the  learn- 
ed trial  Judge  correctly  expresses  the  true 
intent  and  meaning  of  the  parties. 

The  assignments  of  error  are  accordingly 
overruled,  and  the  Judgment  is  affirmed. 


O'DONNBLL  v.  CITY  OF  PITTSBURGH 

et  al. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1912.) 

1.  Dedication  (|  19*)— Acts  Cowstituting — 
Reference  to  Plan. 

A  sale  of  lots  according  to  a  plan  which 
shows  them  to  be  on  a  street  implies  a  cove- 
nant to  the  purchaser  that  the  street  shall  be 
forever  open  to  the  use  of  the  public,  and  con- 
stitutes a  pnblic  use,  and  the  owner  of  any 


lot  in  the  plan  may  assert  the  public  character 
of  the  street 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  ti  35,  87-47;   Dec.  Dig.  i  19.»] 

2.  Dedication  (8  19*)— Opebation  and  Er- 

FECT— Rights  Acquibed. 

The  rights  in  dedicated  streets  acquired 
by  a  purchaser  of  lots  by  a  deed  referring  to 
a  plat  being  private  contract  rights  are  not 
affected  by  the  failure  of  the  municipality  to 
act  on  the  dedication. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  H  35,  37-47;   Dec.  Dig.  |  19.*] 

8.  Dedication  (§  48*)— Operation  and  Er- 

IXCT— UlOHTB   ACgUIBED. 

The  owner  of  any  lot  or  lots  who  has  pur- 
chased with  reference  to  a  plan  showing  a 
street  cannot  obstruct  or  deny  the  pnblic  the 
right  to  use  the  streets  or  alleys  shown  on 
the  plan,  the  easement  being  appurtenant  to 
every  lot,  and  becoming  a  property  interest  in 
the  purchasers  which  may  be  protected  by  ap- 
propriate legal  process. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  i  114;    Dec  Dig.  |  48.*] 

4.  Dedication   (t  19*)— Rkquisitks— Refbk- 
BNCB  TO  Plan— Execution. 

As  between  parties  claiming  under  the 
original  proprietor  and  having  notice  of  a 
plan  of  lots  showing  streets  referred  to  in  con- 
veyances of  the  lots,  it  Is  immaterial  whether 
the  plan  was  signed,  acknowledged,  or  recorded. 
[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent.  Dig.  {{  36,  87-47;  Dec  Dig.  |  19.*] 

5.  Municipal  Cobpobations  (t  654*)  — 
Strkets— Establishment— Evidence. 

Where  there  is  a  plan  of  lots  showing 
streets  and  alleys,  a  reference  to  a  street  in 
subsequent  deeds  as  a  public  highway  is  prop- 
er and  is  not  evidence  that  it  was  a  street 
prior  to  the  dedication  by  the  proprietor  who 
laid  out  the  lots. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1428:  Dec  Dig.  { 
654.*] 

6.  Dedication  (f  61*)— OPKRATioir  aro  Ef- 
fect—Rights  Acquibed. 

That  the  original  proprietor  of  a  plan  of 
lots  dedicated  only  20  feet  of  a  40-foot  wide 
street  the  remaining  20  feet  being  dedicated 
by  another  person,  does  not  defeat  a  purchas- 
er's right  to  insist  that  the  20  feet  shown  on 
the  plan  should  be  kept  open. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  I  95;   Dec  Dig.  I  51.*] 

7.  Municipal  Cobpobationb  (J  «49*)  — 
Stbeets  —  Regulationb  —  Pbofbrtt  Sub  • 
JECT— "Highway." 

Act  June  16,  1836  (P.  Ii.  749),  providing 
that  streets,  lanes,  and  alleys  in  the  cit7  of 
Pittsburgh  laid  ont  by  private  persons  shall  be 
deemed  public  highways,  does  not  apply  to 
lands  laid  out  as  lots  situated  in  a  townsldp 
and  subsequently  brought  within  the  city  lim- 
its. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1423;  Dec  Dig.  S 
649.* 

For  other  definitions,  see  Words  and  Phraaea, 
VOL  4,  pp.  8291-3306;  voL  8,  p.  7678.] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Bill  In  equity  by  HalaChy  ODonnell 
against  the  City  of  Pittsburgh  and  others 
for  an  injunction.  From  the  decree,  de- 
fendant H.  K.  Porter  Company  appeals.  Af- 
firmed. 


•For  other  csmi  •••  aun*  topic  and  Motion  NVHBBR  In  Deo.  Dig.  *  Am.  Dig.  Key  No.  Sirlas  A  Rop'r  Indexes 
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Fraser,  P.  J^  in  the  court  below,  found 
tbe  fftcta  to  be  as  follows: 

"Flist  Plaintiff  Is  a  citizen  and  tazpay- 
-et  of  tbe  city  of  Pittsburgb,  and  tbat  city 
is  a  municipal  corporation  of  the  second  class 
under  the  laws  of  this  commonwealth;  and 
the  H.  K.  Porter  Company  and  the  McCon- 
way  &  Torley  Company  are  corporations  of 
this  commonwealth. 

"Second.  Plaintiff  is  the  owner  in  fee  sim- 
ple of  a  lot  of  ground,  being  lot  No.  32  in 
a  plan  of  lots  laid  out  by  George  A.  Bayard, 
dated  October  1,  1836,  and  recorded  in  the 
recorder's  office  of  Allegheny  county  in  Deed 
Book,  ToL  73,  p.  485,  having  a  frontage  of 
50  feet  on  the  southeast  comer  of  Harrison 
street  and  Forty-Ninth  street  (formerly  Al- 
legheny street),  and  extending  back  of  even 
width  eastwardly  along  Forty-Ninth  street 
lOO  feet  to  Plum  alley,  upon  which  Is  erect- 
ed a  frame  stable.  Plaintiff's  lot  has  for 
a  number  of  years  been  leased  to  a  dealer 
in  coal,  who  uses  tbe  stable  for  stabling 
purposes  and  the  remainder  of  the  lot  for 
storing  slack  coal  thereon.  The  plan  of 
George  A.  Bayard  was  recorded  June  1, 1846, 
without  either  bis  signature  attached  or  his 
acknowledgment  Subsequently  on  May  IT. 
1852,  George  A.  Bayard  signed  and  acknowl- 
edged the  plan  as  recorded. 

"Third.  The  plan  of  George  A.  Bayard 
referred  to  in  the  preceding  finding  contains 
the  following:  'I,  George  A.  Bayard,  tbe 
proprietor  of  the  ground  in  the  above  plan, 
and  in  consideration  of  enhancing  the  value 
of  said  ground,  have  given,  granted  and  con- 
veyed, and  by  these  presents  do  give,  grant 
and  convey  all  tbe  ground  contained  in  the 
above-named  streets  and  alleys  for  public 
blghways,  to  be  used  and  enjoyed  as  public 
streets  and  alleys  forever.  In  witness 
whereof  I  have  hereimto  set  my  hand  and 
seal  this  17th  day  of  May,  A.  D.  1852. 
'George  A.  Bayard.'  The  plan  referred  to 
-shows  that  Forty-Ninth  street  was  the  east- 
em  boundary  of  the  property  owned  by 
George  A.  Bayard,  and  that  the  strip  of  land 
■donated  by  him  for  that  street  was  20  feet 
in  width.  The  street  at  the  time  of  the 
vacation  ordinance  complained  of  by  plain- 
tiff being  40  feet  in  width,  when  and  from 
whom  the  other  half  of  the  land  now  in- 
■clnded  in  Forty-Ninth  street  was  acquired 
does  not  aiqpear  from  the  pleadings  or  the 
testimony.  Whether  Forty-Ninth  street  was 
an  open  and  used  thoroughfare  previous  to 
llsy  27,  1840,  when  plaintiff's  lot  was  sold 
by  George  A.  Bayard  to  Richard  Fairfield, 
does  not  appear  from  either  the  pleadings 
or  evidence. 

"Fourth.  Defendant  the  H.  E.  Porter  Com- 
IMny  was  on  and  before  Jnly  18,  1910,  tbe 
owner  of  all  the  real  estate  abutting  on 
«ach  side  of  Forty-Ninth  street  between  Har- 
rison street  and  the  right  of  way  of  the  Al- 
legheny Valley  Railroad,  and  bad  erected  up- 
on Its  property  bnlldlngs  for  manufacturing 


purposes,  and  was  at  that  time,  and  is  now, 
engaged  in  the  manufacture  of  engines  and 
machinery,  and  now  contemplates  closing 
and  building  upon  the  portion  of  Forty-Ninth 
street  between  Harrison  street  and  the  Alle- 
gheny Valley  Railroad  vacated  by  the  ordi- 
nance of  July  18,  1910,  referred  to  in  the 
sixth  finding  of  facts. 

"Fifth.  On  May  14,  1910,  the  H.  K.  Porter 
Company  presented  its  petition  to  the  select 
and  common  councils  of  tbe  city  of  Pitts- 
burgh, setting  forth  that  it  was  a  majority 
of  the  property  owners  in  interest  and  in 
number  abutting  on  Forty-Ninth  street  be- 
tween Harrison  street  and  tbe  Allegheny 
Valley  Railroad,  and  asking  that  councils 
vacate  Forty-Ninth  street  between  Harrison 
street  and  tbe  Allegheny  Valley  Railroad. 
That  street  between  the  Allegheny  Valley 
Railroad  and  the  Allegheny  river  having 
been  previously  vacated  by  an  ordinance  of 
councils,  is  now  occupied  by  buildings  con- 
stituting a  portion  of  the  manufacturing 
];)lant  of  the  McConway  &  Torley  Company. 

"Sixth.  In  response  to  the  petition  refer- 
red to  in  the  preceding  finding,  councils  sub- 
sequently ordained,  and  the  mayor  approv- 
ed on  July  18,  1910,  an  ordinance  vacating 
Forty-Ninth  street  between  Harrison  street 
and  the  Allegheny  Valley  Railroad,  as  shown 
In  plan  of  the  borough  of  Lawrence'ville,  ap- 
proved by  the  council  of  that  borough  March 
22,  1867.  A  copy  of  the  ordinance  is  'Ex- 
hibit r  in  plaintlfTs  bill,  and  contains  a  sec- 
tion providing  that  its  provisions  shall  not 
become  effective  unless  the  H.  K.  Porter 
Company,  within  30  days  from  its  approval, 
pays  into  the  dty  treasury  for  the  use  of 
the  dty  the  sum  of  $2,000. 

"Seventh.  On  August  16,  1910,  the  H.  K. 
Porter  Company  paid  $2,000  to  the  city 
treasurer  and  received  a  receipt  therefor, 
the  following  being  a  copy  thereof:  'Pitts- 
burgh, August  16,  1910.  Received  of  H.  K. 
Porter  Co.  $2,000.00,  on  account  of  being  the 
consideration  recited  In  the  ordinance  for 
the  vacation  of  Forty-Ninth  street  from  Har- 
rison street  to  A.  Y.  R.  R.  It  is  understood 
and  agreed,  however,  that  as  this  ordinance 
and  the  vacation  of  said  street  has  been  at- 
tacked, if  the  litigation  be  successful  and 
the  said  street  be  not  vacated,  the  money 
hereinbefore  received  shall  be  returned  to 
the  H.  K.  Porter  Company.' 

"Eighth.  At  the  time  of  the  passage  of 
the  ordinance  of  Jnly  18,  1910,  tbe  city  had 
constructed  and  in  use  on  Forty-Ninth  street 
between  Harrison  street  and  the  Allegheny 
Valley  Railroad,  a  public  sewer,  and  also 
had'  laid  in  that  portion  of  Forty-Ninth 
street  pipes  for  supplying  water  to  the  pub- 
lic. By  an  agreement  In  writing  entered  in- 
to on  the  13th  day  of  July,  1910,  between 
tbe  city  and  the  H.  E.  Porter  Company  and 
the  McConway  &  Torley  Company,  it  was 
agreed  by  and  between  all  the  parties  that 
the  vacation  ordinance  should  not  Interfere 
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with  the  sewer  and  water  pipes  of  the  dty, 
that  the  same  should  remain  as  now  located, 
and  that  the  city  should  always  have  the 
right  to  'inspect,  maintain,  r^air,  recon- 
struct and  enlarge  the  same  as  and  when 
the  said  city  may  deem  necessary,  without 
any  liability  whatsoever  to  said  corpora- 
tions or  either  of  them,  their  successors  and 
assigns,  and  tor  that  purpose  shall  have  free 
ingress  and  egress  with  and  for  its  em- 
ployes, machinery,  horses  and  materials.' 

"Ninth.  Forty-Eighth  street,  the  next 
street  west  of  Forty-Ninth  street,  is  open 
and  traveled  to  the' Allegheny  river,  and  at 
the  point  where  the  street  crosses  the  track 
of  the  Allegheny  Valley  Railroad  there  is  a 
railroad  siding  extending  west  for  a  dis- 
tance of  300  feet,  which  has  a  capacity  for 
the  storing  of  800  cars  per  day  for  loading 
and  unloading  purposes. 

"Tenth.  George  W.  McCandless,  who  is 
auditor  of  the  McConway  Sc  Torley  Compa- 
ny, acted  for  that  company  and  also  for 
the  H.  K.  Porter  Company  in  securing  the 
passage  of  the  ordinance  vacating  Forty- 
Ninth  street  and  Valley  street;  a  formal 
resolution  of  the  board  of  directors  of  the 
latter  company  having  been  adopted  Septem- 
ber 20,  1910,  approvipg,  ratifying,  and  con- 
firming all  that  he  had  done  in  behalf  of 
the  company  In  that  matter." 

The  court  entered  the  following  decree: 

"And  now,  August  2,  1911,  this  cause 
came  on  to  be  heard  at  this  term,  and  was 
argued  by  counsel,  and,  upon  consideration 
thereof,  it  is  ordered,  adjudged,  and  decreed 
as  follows,  viz.:  That  a  perpetual  injunction 
issue  restraining  the  H.  E.  Porter  Company, 
defendant  above  named,  its  agents  or  em- 
ployes, from  closing  or  in  any  manner  ob- 
structing the  southwesterly  20  feet  of  Forty- 
Ninth  street,  formerly  Allegheny  street,  ex- 
tending longitudinally  from  Harrison  street 
to  the  Allegheny  Valley  RaUroad,  situate 
in  the  Ninth  ward  of  the  city  of  Pittsburgh, 
county  of  Allegheny  and  state  of  Pennsylva- 
nia, said  20-foot  street,  being  more  particu- 
larly located  and  laid  out  on  the  plan  of 
lots,  laid  out  by  Creorge  A.  Bayard,  of  rec- 
ord in  the  recorder's  office  of  said  county  in 
Deed  Book,  volume  73,  page  495.  And  said 
defendant,  H.  K.  Porter  Company,  its  agents 
and  employes,  are  further  enjoined  from 
doing  any  act  or  acts  whereby  the  plaintiff, 
Malachy  O'Donnell,  may  be  hindered  or 
obstructed  In  the  free  and  common  use  of 
said  20-foot  street  between  said  terminal 
points.  The  costs  of  these  proceedings  to  be 
paid  by  the  said  defendant,  H.  E.  Porter 
Company." 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTBEZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

Samuel  McClay,  McCook  &  Jarrett,  and 
Reed,  Smith,  Shaw  &  Beal,  for  appellant. 
Leoi)ar4  K.  Guller,  for  appellee. 


MESTREZAT,  J.  The  facts  have  beat 
found  and  stated  at  length  by  the  learned 
chancellor  in  the  court  below,  and  a  brief 
summary  of  them  here  will  be  sufficient  to- 
enable  us  to  dispose  of  tbe  case.  George  A. 
Bayard  was  the  owner  of  certain  real  estate 
in  Peebles  township,  Allegheny  county,  and 
on  October  1,  1836,  laid  it  out  In  lots,  Ui- 
tersected  by  streets  and  alleys,  which  be 
called  "Hatfield."  Tbe  plan  was  recorded 
June  1,  1846,  without  Bayard's  signature  or 
bis  acknowledgment.  On  May  17,  1852,  Bay- 
ard indorsed  upon  the  plan  as  recorded  a 
dedication  of  "all  the  ground  contained  in 
the  above-named  streets  and  alleys  or  high- 
ways to  be  used  and  enjoyed  as  public 
streets  and  alleys  forever,"  and  then  signed 
and  acknowledged  the  plan.  The  plan  aa  re- 
corded also  contained  the  following  indorse- 
ment in  writing  on  its  face:  "Plan  of  lots 
near  U.  S.  Allegheny  Arsenal  laid  oat  by 
George  A.  Bayard,  Esq.,  October  1st,  1836, 
C.  W.  Remington."  Subsequently  the  lots 
became  a  part  of  the  borough  of  Lawrence- 
vllle  and,  later,  of  the  city  of  Pittsburgh. 
The  plan  contains  48  lots  with  4  streets  and 
2  alleys,  and  on  the  easterly  side  appears 
a  street  called  Allegheny  street.  It  also 
shows  a  line  running  its  entire  length  from 
Butler  street  to  Clay  street  20  feet  distant 
from  the  east  property  line  with  these  words: 
"One  half  of  a  forty-foot  street"  This  was 
Allegheny  street,  now  Forty-Ninth  street 

By  deed  dated  September  9,  1839,  Bayard 
granted  and  conveyed  lot  No.  1  In  tbe  plan 
to  Ralph  Lee.  On  May  27,  1850,  by  deed  of 
that  date,  Bayard  conveyed  to  Richard  Fair- 
field "all  that  certain  lot  situate  in  the 
town  of  Hatfield,  Peebles  township,  being 
the  same  lot  marked  in  the  plan  of  lots 
laid  out  by  Cteorge  A.  Bayard,  No.  32,  bound- 
ed by  Harrison  street,  Allegheny  street,  and 
Cherry  alley,  containing  in  front  on  Harri- 
son street  fifty  feet,  and  running  back,  cue 
hundred  feet."  The  title  to  this  lot  has, 
by  subsequent  mesne  conveyances,  become 
vested  In  the  plaintiff. 

Allegheny  street,  now  Forty-Ninth  street, 
has  for  many  years  been  used  as  a  pulilic 
thoroughfare  40  feet  in  width,  one-half  of 
which,  as  above  stated,  was  dedicated  by 
George  A.  Bayard  in  his  plan  of  lots.  It 
appears  by  an  ordinance  enacted  by  tbe 
council  of  the  borough  of  Lawrenceville  that 
Allegheny  street,  subsequently  known  as 
Lathrop  street,  on  tbe  6th  day  of  Marcli, 
1S66,  was  declared  to  be  a  public  highway  of 
a  uniform  width  of  40  feet  from  Butler 
street  to  the  Allegheny  river  "as  laid  down 
in  the  original  plan  of  George  A.  Bayard,  In 
that  portion  of  the  borough  which  U  known 
as  Hatfield."  Forty-Ninth  street  between 
the  tracks  of  the  Allegheny  Valley  Railroad 
and  the  Allegheny  river  has  been  vacated, 
and  is  now  occupied  for  manufacturing  pur- 
poses. 

By  an  ordinance,  approved  July  18,  1910, 
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of  the  cJty  of  Pittsburgh,  Forty-Ninth  street 
between  Harrison  street  and  the  Allegheny 
Valley  Railroad,  as  shown  In  the  plan  of  the 
borough  of  LawrencevUle,  approved  by  the 
council  of  that  borough  March  22,  1867, 
was  vacated.  The  plaintiff,  the  owner  of 
lot  No.  32  in  the  Bayard  plan,  filed  this  bill 
against  the  city  of  Pittsburgh,  H.  K.  Porter 
-Company,  and  the  McConway  &  Torley  Com- 
pany. The  bill  contains  nine  prayers  for 
relief,  one  of  which  is  that  the  H.  K.  Porter 
Company  be  restrained  from  closing  or  In 
any  manner  obstructing  Forty-Ninth  street, 
between  Harrison  street  and  the  Allegheny 
Valley  Railroad.  This  prayer  for  relief  was 
granted  by  the  court  below,  and  a  final  de- 
cree was  entered  that  a  perpetual  injunction 
be  issued  restraining  the  H.  K.  Porter  Com- 
pany "from  closing  or  In  any  manner  ob- 
structing the  southwesterly  20  feet  of  Forty- 
Ninth  street,  formerly  Allegheny  street,  ex- 
tending longitudinally  from  Harrison  street 
to  the  Allegheny  Valley  Railroad,  •  •  • 
said  20-foot  street  being  more  particularly 
located  and  laid  out  on  the  plan  of  lots  laid 
out  by  George  A.  Bayard  and  of  record  in 
the  recorder's  office  of  Allegheny  county," 
and  further  enjoining  the  H.  K.  Porter 
Company  "from  doing  any  act  or  acts  where- 
by the  plaintiff,  Malachy  O'Donnell,  may  be 
hindered  or  obstructed  In  the  free  and  com- 
mon use  of  said  20-foot  street  between  said 
terminal  points."  No  decree  was  entered 
against  the  city  of  Pittsburgh  or  the  Mc- 
Conway &  Torley  Company. 

It  will  be  observed  that  this  appeal,  which 
was  taken  by  the  H.  K.  Porter  Company, 
does  not  raise  the  question  of  the  right  of 
the  dty  of  Pittsburgh  to  vacate  a  street 
laid  oat  In  the  Bayard  plan  of  lots  and  ded- 
icated by  him  to  public  uses.  It  is  true 
that  the  bill  prays  that  the  ordinance  va- 
cating the  street  be  declared  void,  but  the 
prayer  was  not  granted,  and  the  decree  sim- 
ply went  against  the  H.  K.  Porter  Company, 
restraining  it  from  closing  or  obstructing 
the  street  The  right  of  the  court  below, 
under  the  facts  of  the  case,  to  enter  the 
decree  against  the  H.  K.  Porter  Company, 
is  the  only  question  for  determination  here. 

[1-3]  If  there  Is  anything  settled  by  Ju- 
dicial decision  in  this  state,  It  is  that  a  sale 
oi  lots  according  to  a  plan  which  shows 
tbem  to  be  on  a  street  implies  a  grant  or 
rnrenant  to  the  purchaser  that  the  street 
shall  be  forever  open  to  the  use  of  the  pub- 
lic and  operates  as  a  dedication  of  it  to 
public  use;  and  that  the  owner  of  any  lot 
in  the  general  plan  may  assert  the  public 
character  of  any  street  and  the  right  of  the 
public  to  use  it  The  rights  in  dedicated 
streets  acquired  by  a  purchaser  of  lota  by  a 
de«d  referring  to  a  plat  are  private  con- 
tract rights,  and  are  not  affected  by  the 
failure  of  the  municipality  to  act  upon  the 
dedication.  3  Dill,  on  Mun.  Corp.  (5th  Ed.) 
i  10S3.  The  owner  of  real  estate,  so  long  as 
be  infringes  no  law,  may  do  with  it  as  he 


pleases ;  he  has  the  right  to  dispose  of  It  In 
any  legal  way  which  he  may  choose;  he 
may  sell  It  as  a  whole,  or  in  parts ;  he  may 
lay  it  out  in  lots  Intersected  by  streets  and 
alleys,  and  sell  the  lots  with  or  without  a 
grant  to  the  purchasers  and  the  public  of 
an  easement  over  the  streets  and  alleys.  If 
be  lay  the .  property  out  In  lots,  according 
to  a  plan  disposing  such  streets  and  alleys, 
and  sells  a  lot,  the  law  Implies  a  grant  or 
covenant  on  his  part  that  all  the  streets  and 
alleys  on  the  plan  shall  remain  open  for  the 
use  of  the  public.  The  price  paid  for  a  lot 
is  enhanced  by  the  value  of  the  easement 
in  the  streets  and  alleys  appurtenant  to  the 
lot  The  consideration  is  not  only  for  the 
lot  but  for  the  easement  as  well.  The  pro- 
prietor of  the  plan  therefore  cannot  revoke 
the  implied  easement  or  dedication ;  nor  can 
the  owner  of  any  lot  or  lots,  having  purdias- 
ed  with  a  knowledge  of  the  plan  In  ac- 
cordance with  which  the  lots  were  sold,  ob- 
struct or  deny  to  the  public  the  right  to  use 
any  of  the  streets  or  alleys  shown  on  the 
plan.  The  easement  over  the  streets  is  ap- 
purtenant to  every  lot  and  becomes  a  prop- 
erty interest  In  the  purchaser  of  the  lot 
which  may  be  protected  by  appropriate  le- 
gal process. 

[4]  In  the  case  in  hand,  the  right  of  the 
plaintiff,  the  owner  of  one  of  the  lots  In 
the  Bayard  plan,  to  restrain  the  H.  K.  Por- 
ter Company  from  building  on  or  other- 
wise obstructing  the  20-foot  street  in  the 
plan  is  clear.  Her  predecessor  in  title  pur- 
chased the  lot,  "being  the  same  lot  marked 
in  the  plan  of  lots  laid  out  by  George  A. 
Bayard,  No.  32."  As  between  parties  claim- 
ing under  Bayard  and  having  notice  of  the 
plan  of  lots,  it  is  immaterial  whether  the 
plan  was  signed,  acknowledged,  or  record- 
ed. Transue  v.  Sell,  105  Pa.  604.  Such  par- 
ties are  charged  with  notice  of  all  the  plan 
contains,  including  the  streets  and  alleys, 
their  location  and  width.  The  sale  of  a  lot 
by  Bayard  to  Lee  in  1839  according  to  the 
plan,  in  the  absence  of  anything  disclosing 
a  different  Intention,  was  an  irrevocable  ded- 
ication of  all  the  streets  and  alleys  in  the 
plan  to  public  use.  13  Cyc.  455;  Pittsburg 
V.  Epping-Carpenter  Company,  194  Pa.  318, 
328,  45  Atl.  129.  And  any  subsequent  pur- 
chaser of  a  lot  in  the  plan  can  assert  the 
public  character  of  the  streets.  The  plaln- 
tUTs  predecessor  in  title  purchased  from 
Bayard  in  1840,  and  hence  became  the  own- 
er of  an  easement  over  the  streets  which 
was  appurtenant  to .  her  lot  of  which  she 
could  not  be  deprived  by  a  subsequent  pur- 
chaser affected  with  knowledge  of  the  plan. 
The  H.  K.  Porter  Company  is  the  owner  of 
two  lots  in  the  plan,  and  the  pleadings  dis- 
close that  the  company  and  its  predecessors 
in  title  had  notice  that  the  lots  were  sold 
according  to  the  Bayard  plan.  The  plaintiff 
and  the  defendant  both  claim  through  Bay- 
ard and  are  affected  with  what  appears  in 
the  cliain  of  their  title.    The  plan  of  lots  is 
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directly  in  the  chain  of  title  of  each  of  the 
parties,  and  on  the  face  of  the  plan  is  a 
declaration  that  the  lots  were  laid  out  by 
Bayard  on  October  1,  1836.  The  defendant 
company  Is  therefore  estopped  from  denying 
to  the  plaintiff  any  rights  which  she  acquir- 
ed through  her  predecessor  in  title  who  pur- 
chased one  of  the  lots  in  this  plan. 

[t,  I]  There  is  no  evidence  that  Allegheny 
street  was  a  public  thoroughfare  or  dedi- 
cated to  public  use  prior  to  the  dedication 
by  Bayard.  It  was  a  public  liighway  in  the 
sense  that  it  was  dedicated  by  Bayard  and 
was  used  by  the  public,  notwitlistanding  it 
was  not  accepted  by  the  municipality.  The 
reference  to  it  therefore  in  the  deeds  as  a 
public  highway  was  proper,  and  is  no  evi- 
dence that  it  was  such  prior  to  the  dedi- 
cation by  Bayard.  The  plan  of  lots  having 
disclosed  the  dedication  of  the  streets  and 
alleys  in  1836,  the  burden  was  upon  the  de- 
fendant to  show  that  the  street  known  as 
Allegheny  street  had  existed  prior  to  the 
Bayard  dedication.  This  did  not  appear  by 
the  pleadings  or  the  evidence.  In  fact, 
there  was  not  a  particle  of  evidence  tend- 
ing to  show  any  such  prior  dedication.  It 
is  immaterial  that  the  street  was  not  laid 
out  40  feet  in  width  by  Bayard,  and  that 
the  other  lialf  of  the  street  was  dedicated  by 
another  to  public  use.  The  plaintiff  and  oth- 
er purchasers  of  lots  in  the  Bayard  plan 
had  the  right  to  insUt  that  the  20  feet  of 
the  .street,  shown  on  the  plan,  should  be 
kept  open  for  public  use. 

[7]  The  act  of  June  16,  1836  (P.  L.  749), 
.  providing  that  streets,  lanes,  and  alleys 
within  the  city  of  Pittsburgh,  laid  out  by 
private  persons  shall  be  deemed  public  high- 
ways, has  no  application  to  this  case.  When 
the  lots  were  laid  out,  the  plan  was  made, 
and  the  plaintiff's  lot  was  sold  to  her  pred- 
ecessor in  title  by  Bayard,  the  real  estate 
was  in  Peebles  township,  Allegheny  county, 
and  not  within  the  territorial  limits  of 
Pittsburgh.  Subsequently  it  became  a  part 
of  Lawrenceville,  which  later  became  a  part 
of  the  city  of  Pittsburgh.  Therefore  at  the 
time  these  lots  were  laid  out  and  the  plan 
was  made  Peebles  township  was  not  a  part 
of  the  city,  and  the  streets  and  alleys  of  the 
plan  did  not,  by  virtue  of  the  act  of  1836, 
become  public  highways.  Under  these  cir- 
cumstances, a  city  ordinance  depriving  a  lot 
owner  of  his  easement  over  the  streets  in 
the  plan — a  property  right  secured  by  con- 
tract— without  compensation  would  offend 
both  the  federal  and  state  Constitutions,  and 
be  void. 

The  decree  is  affirmed. 


JOTNES  V.  PENNSYLVANIA  R.  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  2,  1912.) 

1.  Plbadino  (§248*)  —  Amendmeni^-Statb- 
MKNT— New  Cause  op  Action. 

In  an  action  against  a  railroad  for  over- 
charge of  freight  rates,  the  allowance  of  a  sec- 


ond amendment  to  tlie  statement  is  not  im- 
proper, where  it  merely  amplifies  the  first,  is  not 
inconsistent  with  the  original  statement,  makes 
no  departure  from  the  original  cause  of  action, 
and  adds  nothing  under  which  damages  could' 
be  increased. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  if  686,  687,  68^706,  709;  Dec.  Dig. 
§  248.»] 

2.  Pleading  (t  248*)  —  A>utNDMENT— Staik- 
wtNT— New  Cause  of  Action. 

Amendments  should  be  liberally  allowed ; 
the  test  of  their  propriety  being  whether  they- 
introdnce  a  new  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Pleadins^ 
Cent.  Dig.  St  686,  687,  689-706,  709;  Dec.  Dig. 

3.  Carbiebs  (i  202*)— Oabbiaqk  or  Goods — 
OvEBCHABOE— Action  fob  Dakaoes. 

In  an  action  against  a  railroad  for  over- 
charge of  freight  rates  on  potatoes,  where  the- 
ofiScial  tariff  of  rates  stated  that  when  it  was 
"practicable"  for  the  potatoes  to  be  weighed 
they  should  be  charged  tor  at  the  actnal  weight, 
but  when  it  was  not  "practical"  to  weigh  them 
estimated  weights  should  govern,  and  the  evi- 
dence shows  that  the  railroad  had  ample  facili- 
ties at  various  points  to  weigh  the  potatoes  ei- 
ther by  hand  scales  or  track  scales,  a  verdict 
and  judgment  for  plaintilf  will  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §g  906-916 ;    Dec.  Dig.  f  202.*] 

4.  WOBDS  AND  PbBASKS  —  "PEACTICABtS" — 

''Practical  " 

"Practicable"  and  "practical"  are  defined 
as  that  that  may  be  practiced  or  performed : 
capable  of  being  pnt  into  practice;  done  or  ac- 
complished ;   feasible. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  pp.  5483,  5484.] 

6.  Evidence  (§  158*)— Best  and  SKCOinxA.BT 

Evidence— KECOBD  Cabds. 

In  an  action  against  a  railroad  for  over- 
oharge  of  freight  rates,  it  was  error  to  permit 
testimony  as  to  the  contents  of  record  cards  in- 
dicating that  some  cars  had  been  actually 
weighed;  the  cards  themselves  being  the  best 
evidence. 

[Ed.  Note. — For  other  cases,  see  Evidence^ 
Cent.  Dig.  |S  472,  473,  474^-504,  50IS-G2!H: 
Dec.  Dig.  f  158.*] 

6.  Appeal   and   Ebbob   (§   1051*)— Review — 
Habuless  E^ror — ^Admission  of  Evidence. 

In  an  action  for  overcharge  of  freight  rates, 
where  there  is  other  ample  testimony  to  sustain- 
a  finding  that  it  would  have  been  practicable  t<y 
have  weighed  the  potatoes  shipped,  the  error  in 
admitting  testimony  as  to  the  contents  of  reo- 
ord  cards  showing  that  some  cars  had  beeo' 
actually  weighed  was  harmless. 

[Ed.  Note.— Fof  other  cases,  see  Appeal  and 
Error,  Ont.  Dig.  U  4161-4170;  Dec.  Dig.  § 
1051.*]  * 

7.  Appeal  and  Ebbob  (J  237*)— Pbeskntinq 
Questions  in  Tbial  Goubt— Reception  of 

Evidence. 

Where,  after  the  refusal  to  withdraw  & 
juror  and  continue  the  cause  because  of  an  im- 
proper statement  by  a  witness,  counsel  rests 
upon  his  exception  to  the  refusal  without  re- 
questing the  court  to  warn  the  jury  to  disregard 
the  statement,  the  Supreme  Court  will  assume 
that  all  the  parties  felt  that  no  material  liarm 
was  done  and  will  not  reverse  the  judgment 
for  failure  to  strike  the  answer  from  the  reoord. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g  1302%  ;   Dec.  Dig.  S  237.*  j 

8.  Appeal  and   Ebbob   (|   1066*)— Bevieav 

Harmless  Errob— Instructions. 

It  is  harmless  error  for  the  trial  Judi««  to 
refer  to  the  "weight"  and  "preponderance"    of 
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the  eTidenee  where  defendant  intiodtfced  no  tes- 
timony. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error.  Cent  Dig.  i  4220;    Dec  Dig.  f  10«e.*] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Trespass  by  W.  W.  Joynes  against  the 
Pennsylvania  Railroad  Company  to  recover 
damages  for  overcharge  in  freight  rates. 
I'Tom  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   A£9rmed. 

At  the  trial  It  appeared  that  plaintiff  is  a 
produce  merchant  at  Pittsburgh.  His  princi- 
pal business  is  the  buying  and  selling  of  po- 
tatoes. Daring  the  years  1900  to  1905,  inclu- 
dre,  he  purchased  on  the  eastern  shore  of 
Maryland  some  800  cars  of  Irish  and  sweet 
potatoes,  all  of  which  were  consigned  to  him 
at  the  Pennsylvania  Lines  produce  yards  at 
Pittsburgh.  The  shipments  were  from  S2 
stations  on  the  New  Tork,  Philadelphia  & 
Norfolk  Railroad  Company,  coming  Into 
Plttsbargfa  over  the  lines  of  the  defendant. 
The  defendant  had  in  force  a  tariff  duly 
filed  with  the  Interstate  Commerce  Commis- 
sion fixing  the  rates  on  potatoes,  applicable 
to  territory  including  the  eastern  shore,  in 
part  as  follows:  "The  following  estimated 
weights  will  apply  In  cars  where  actual  scale 
weights  cannot  be  ascertained:  •  *  • 
Potatoes,  white  or  sweet  (in  barrels)  when  It 
is  practicable  for  agents  to  weigh  same,  will 
be  charged  at  actual  weight;  but  when  It  Is 
not  practical  to  weigh  same,  the  following 
estimated  weights  will  govern:  Sweet  po- 
tatoes,— when  shipped  In  common  or  truck 
barrels,  per  bbl.,  170  pounds.  White  pota- 
toes,— ^when  shipped  in  common  or  tmdc  bar- 
rels, per  bbl.,  180  pounds."  The  contracts  of 
carriage  or  bills  of  lading  provided:  "Own- 
ers or  consignees  shall  pay  freight  •  •  • 
according  to  weights  ascertained  by  any  car- 
rier hereunder.    •    •    • " 

The  defendant  collected  freight  for  the 
plalntUTs  potatoes  on  the  basis  of  the  esti- 
mated weights  fixed  by  the  above  tariff.  In 
Febmary,  1906,  the  plaintiff  brought  suit  to 
recover  the  difference  between  the  freight 
paid,  based  on  estimated  weights,  and  that 
which  be  claimed  should  have  been  collected 
based  on  the  actual  weights,  alleging  that  it 
had  been  practicable  to  weigh  the  shipments, 
and  that  he  had  continued  to  pay  because 
be  was  kept  In  ignorance,  by  fraud  and  mis- 
representation, of  the  fact  that  the  freight 
was  charged  on  estimated  weights.  Subse- 
qnently  he  twice  amended  his  statement,  and 
averred  his  bUls  of  lading  and  that  he  was 
coerced  into  paying  the  freight.  It  was  spe- 
cially admitted  in  the  court  below  by  counsel 
for  the  defendant  that  "the  chaises  were 
made  on  estimated  weights  and  not  on  actu- 
al weights,"  and  that,  if  the  plaintiff  was  en- 
titled to  recover  under  the  evidence,  the 
amount  claimed  by  his  counsel  at  trial  was 
correct  and  would  not  be  questioned. 


The  court  charged  the  Jury,  Inter  alia: 
"(a)  The  Important  question  for  you  to  deter- 
mine is  whether  or  not  It  was  practicable  to 
weigh  these  potatoes,  shipped  from  the 
points  named  down  on  the  eastern  shore, 
«  •  •  to  the  plaintiff  here  in  Pittsburgh. 
It  Is  dalmed  by  the  plaintiff  that  it  was 
entlr^  practicable  to  weigh  those  potatoes. 
The  defendant  maintained  It  was  not  prac- 
ticable, (b)  The  plaintiff  claims  to  have 
shown  you  that  at  a  great  many  of  those 
stations  there  were  scales  that  could  have 
been  used,  that  it  was  practicable  to  use 
those  scales  at  the  points  of  shipment  in  or- 
der to  ascertain  the  actual  weight  of  the 
potatoes,  and  that  the  company  should  have 
done  so  ana  should  have  charged,  as  provid- 
ed by  the  Interstate  Commerce  Commission, 
for  the  actual  weight  Instead  of  what  was 
shown  to  be  the  estimated  weight  They 
claim  that  tf  It  was  not  practicable  to  weigh 
the  potatoes  at  all  of  the  stations,  yet  they 
passed  through  a  number  where  It  was  en- 
tirely practicable  to  do  so,  and  that  It  was 
the  duty  of  the  defendant  company  and  es- 
pecially Incumbent  upon  them,  if  th^  could 
not  have  them  weighed  at  the  other  points, 
to  weigh  them  here  In  Pittsburgh,  where  the 
freight  was  payable  by  the  plaintiff,  and 
where  it  is  claimed  they  have  the  facilities 
for  weighing  the  potatoes.  It  was  claimed 
they  could  readily  have  done  this,  and  thus 
have  determined  the  amount  of  freight  to  be 
paid  by  the  plaintiff  according  to  the  actual 
weight  of  those  potatoes.  Now  that  Is  the 
question.  Could  they  have  done  that  at  any 
of  these  points?  Was  It  practicable  for 
them  to  weigh  these  potatoes?  Has  the  tes- 
timony on  behalf  of  the  idalntlff  satisfied 
you  by  Its  weight  that  it  was  practicable? 
If  so,  the  plaintiff  is  entitled  to  recover,  (c) 
Now  that  is  the  question.  Conld  they  have 
done  that  at  any  of  these  points?  Was  it 
practicable  for  them  to  weigh  these  potatoes? 
Has  the  testimony  on  behalf  of  the  plaintiff 
satisfied  you  by  Its  weight  that  it  was  prac- 
ticable? If  so,  the  plaintiff  was  entitled  to 
recover.  If  he  has  failed  in  that  respect,  the 
burden  being  upon  him,  your  verdict  must  be 
for  the  defendant  The  defense  claim  he  has 
failed,  and  has  thought  it  unnecessary  to  of- 
fer any  evidence,  claiming  the  plaintiff  has 
not  made  out  his  case.  In  other  words,  the 
plaintiff  has  not  shown  you  by  the  prepon- 
derance of  evidence  that  It  was  practicable 
to  weigh  these  potatoes.  That  is  the  ques- 
tion for  you  to  determine,  and  if  you  deter- 
mine that  in  favor  of  the  plaintiff,  you  allow 
him  the  amount  of  his  claim,  and  if  he  has 
not  done  so,  your  verdict  must  be  for  the 
defendant  company."  ' 

The  verdict  was  for  the  plaintiff  in  the 
sum  of  $4,967.69;  the  defendant's  motion  for 
Judgment  non  obstante  veredicto  was  refus- 
ed, and  Judgment  entered  on  the  verdict. 
The  defendant  appealed. 
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Argued  before  FELL,  O.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

James  R.  Miller,  for  appellant  Stephen 
Stone,  for  appellee. 

MOSCHZISKER,  J.  [1,2]  The  first 
amendment  to  the  statement  of  claim  was 
allowed  wttbout  objection  or  exception  on 
the  part  of  the  defendant,  and  while  the 
second  was  objected  to  upon  the  ground  call- 
ed to  our  attention  by  the  first  assignment  of 
error,  it  merely  amplified  the  other  amend- 
ment and  was  not  inconsistent  with  the  orig- 
inal statement;  although  new  matter  was 
averred,  the  plaintiff  made  no  real  departure 
from  the  original  cause  of  action,  namely, 
the  overcharge  in  freight  rates,  and  be  add- 
ed nothing  under  which  the  damages  could 
be  increased.  "Amendments  should  be  lib- 
erally allowed,  and  the  test  of  their  pro- 
priety is  whether  they  introduce  a  new 
cause  of  action."  Knapp  v.  Hartung,  73 
Pa.  200,  294;  Vervaeke  v.  Adams  Express 
Co.,  230  Pa.  647,  7»  Att.  764.  The  testimony 
objected  to  was  relevant  to  the  issues  raised 
by  the  pleadings,  and  we  see  no  error  in  Its 
admission. 

[3, 4]  The  freight  charges  were  collected 
by  the  appellant  company  under  contracts 
of  carriage  which  provided  that  the  con- 
signee should  pay  the  freight  according  to 
the  weights  ascertained  by  any  carriers 
thereunder.  The  offic  al  tariff  stipulated 
that  when  it  was  "practicable"  for  agents 
to  weigh  potatoes  they  should  be  charged  for 
at  actual  weight,  but  when  it  was  not  "prac- 
tical to  weigh  the  same,"  then  estimated 
weights  according  to  the  schedule  were  to 
govern;  and  that  "estimated  weights  will 
apply  in  cases  where  actual  scale  weights 
cannot  be  ascertained."  The  significant 
words  used  are  thus  defined  in  Webster's 
New  International  EMctlonary:  "Practica- 
ble, that  that  may  be  practiced  or  perform- 
ed; capable  of  being  put  into  practice,  done 
or  accomplished ;  feasible.  Practical,  syn. — 
see  practicable."  The  bill  of  lading  and  the 
printed  tariff  taken  together  indicate  that 
these  words  were  used  in  their  ordinary 
sense;  they  did  not  require  any  particular 
or  elaborate  construction  on  the  part  of  the 
trial  Judge.  He  left  it  to  the  Jury  to  say 
under  the  evidence  whether  the  company 
could  have  accomplished  the  taking  of  the 
actual  weight  of  the  potatoes — whether  it 
was  feasible  for  them  to  have  ascertained 
their  actual  weight  The  uncontradicted 
evidence  showed  that  there  were  hand  scales 
at  the  various  stations  of  original  shipment ' 
which  had  a  capacity  of  SCO  pounds,  and  | 
that  barrels  of  potatoes  were  at  times  ac- 1 
tnally  weighed  upon  such  scales ;  that  at  I 
several  points  between  those  stations  and ' 
the  place  of  delivery  there  were  track  scales 


capable  of  weighing  car  loads  of  potatoes, 
where  such  work  was  actually  done;  and 
that  Pittsburgh,  the  terminal  point,  had 
track  scales  in  the  produce  yard  upon  which 
the  actual  weight  could  have  been  taken. 

It  appears  that  when  potatoes  are  weif:h- 
ed  in  the  cars,  the  actual  weight  per  barrel 
is  ascertained  by  dividing  the  total  welsht 
less  the  weight  of  the  car  by  the  number  of 
barrels.  This  being  so,  it  seems  reasonable 
to  assume  that  they  could  get  the  aMual 
weight  to  almost  as  great  a  degree  of  cer- 
tainty by  weighing  a  number  of  barrels  on 
hand  scales  at  the  original  point  of  ship- 
ment and  accepting  the  average.  However 
this  may  be,  we  are  not  convinced  that,  un- 
der the  documentary  evidence,  the  court  was 
wrong  in  submitting  all  of  the  opportunities 
for  weighing  the  potatoes  to  the  Jury,  for, 
liad  the  defendant  company  desired,  it  conid 
have  written  into  Its  schedule  and  contract 
the  stipulation  that  unless  track  scales  ex- 
isted at  the  original  point  of  shipment  po- 
tatoes should  be  charged  for  according  to 
estimated  and  not  actual  weights. 

[5-8]  The  trial  Judge  was  wrong  in  per- 
mitting  the   testimony  concerning  the   con- 
tents of  the  record  cards  which  indicated 
that  some  of  the  cars  in  question  had  been 
actually  weighed  at  a  station  en  route  call- 
ed Delmar.    The  cards  themselves  were  the 
best  evidence,  and  if  the  plaintiff  desired  to 
rely  upon  them  to  any  extent  he  should  have 
given  notice  to  produce.     But  since   there 
was  ample  other  uncontradicted  testimony 
to  sustain  a  finding  that  it  would  have  been 
practicable  to  weigh  the  potatoes,  we   feel 
that  the  mistake  can  be  treated  as  harmless 
error,    and    for    that   reason    the   plaintiff 
should  not  be  forced  to  a  new  trial.     Nor. 
under  all  the  circumstances,  are  we  inclined 
to  reverse  because  of  the  incident  called  to 
our  attention  in  the  fourteenth  assignment 
While  the  trial  Judge  should  at  least  hare 
stricken  the  objectionable  answer  from   the 
record  and  warned  the  Jury  to  disregard  It 
yet  since  counsel  for  the  appellant   rested 
upon  his  exertion  to  the  refusal  to  with- 
draw a  Jnror  and  continue  the  cause,   and 
made  no  request  of  the  court  to  warn  the 
Jury  to  disregard  the  answer,  we  tbiul;    it 
Is  probable  that  all  parties  felt  that  no  ma- 
terial harm  had  been  done.    The  defendant 
introduced  no  testimony;  therefore   it   was 
unnecessary  for  the  trial  Judge  to  refer  to 
the  "weight"  and  "preponderance"  of  the  evi- 
dence,  but  no  possible  harm  conld  have  b(>cn 
done  thereby. 

There  was  ample  evidence  to  show  that  it 
was  practicable  to  ascertain  the  actual 
weights,  and  that  the  freight  payments  were 
not  voluntary.  After  considering  in  detail 
each  of  the  matters  called  to  our  attentli>n. 
we  are  not  convinced  of  reversible   en-or. 

The  assignments  are  all  overruled,  and 
the  Judgment  is  affirmed. 
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ORAT,  Attjr.  Ota.,  ex  reL  CAPELLE  et  aL  T. 
MAYOR  AND  COUNCHi  OF  WIL- 
MINGTON et  aL 

(Court  ot  Gh|Lncer7   of  Delaware.     May  81, 
1912.) 

InJUHCTIOR     (i    liy— MUWICIPAL    Pbocked- 
IK6S— RlOHT  TO   WBIT. 

The  Gonrt  of  Chancery  will  not  restrain 
the  mayor  and  council  of  a  city  from  taking 
farther  action  on  a  propoaed  ordinance  pro- 
viding for  a  sale  of  land  owned  by  the  city, 
thoa^h  a  recital  in  the  ordinance  of  the  re- 
linqniahment  of  control  over  the  land  by  the 
board  of  water  commlaaioners,  which  was  a 
jurisdictional  fact  be  untroe;  injunction  being 
properly  withheld  until  the  last  practicable 
moment,  when  it  appears  that  the  mayor  and 
council  will  take  final  and  illegal  action. 

[Ed.  Note. — For  other  cases,  see  Injonction, 
Cent  Dig.  H  9-11;   Dec  Dig.  f  XL*] 

Action  by  Andrew  0.  Gray,  Attorney  Gen- 
eral, on  relation  of  George  S.  Capelle  and 
another,  against  the  Mayor  and  Council  of 
Wilmington  and  others.  Restraining  order 
dlsaolved,  and  preliminary  injunction  denied. 

Suit  by  the  Attorney  General  at  and  by 
the  rdatlon  of  George  S.  Oapelle  and  Samuel 
Bancroft,  Junior,  to  restrain  the  Mayor  and 
Council  of  Wilmington  from  taking  any  fur- 
ther action  on  a  proposed  ordinance  provid- 
ing for  the  sale  of  a  piece  of  real  estate 
owned  by  the  City  of  Wilmington,  contain- 
ing what  is  known  as  the  Rodney  Street 
Reservoir.  Hearing  had  on  rule  to  show 
cause  why  a  preliminary  Injunction  should 
Dot  be  Issued. 

Robert  H.  Richards,  for  complainants. 
John  W.  Brady  and  Armon  D.  Chaytor,  Jr., 
for  defendants. 

Injunction  bill.  The  bill  Is  by  the  At- 
torney General  upon  the  relation  of  two 
citizens  and  taxpayers  of  the  City  of  Wil- 
mington, alleging  that  the  Oity  owns  land 
bonnded  by  Rodney,  Eighth,  Clayton  and 
Ninth  Streets,  containing  a  reservoir  for 
water,  and  so,  a  part  of  the  water  works  of 
the  City,  full  Jurisdiction  over  and  control 
of  which  was  and  is  vested  In  the  Board  of 
Water  Commissioners.  There  had  been  In- 
troduced into  the  Council  an  ordinance, 
which  had  had  two  readings,  and  which  re- 
cited In  the  preamble  that  the  land  had 
been  abandoned  as  a  reservoir  and  was  not 
necessary  to  the  water  supply  system,  and 
that  "the  Board  of  Water  Commissioners 
of  the  City  of  Wilmington  had  expressed 
to  the  Conncll  of  the  Mayor  and  Council  of 
Wilmington  its  opinion  that  It  [the  land]  is 
of  no  fnrther  use  for  that  purpose  to  the 
City  of  Wilmington."  The  ordinance  thai 
authorized  and  directed  the  sale  of  the  land 
at  public  sale. 

It  was  further  alleged  in  the  bill  that  the 
recitals  were  untrue  in  ftict,  because  the 
land  was  necessary  for  the  water  supply 
system,  and,  in  fact,  contained  pipes  actual- 


ly used  to  supply  water,  and  because  the 
Board  of  Water  Commissioners  ■  had  never 
taken  any  action  to  show  the  land  was  not 
necessary,  or  relinquishing  control  or  au- 
thority over  the  land. 

The  relators  alleged  that  the  sale  of  the 
land  would  be  unlawful  and  Injurious,  and 
that  It  was  the  purpose  and  Intention  of  the 
Council  to  take  further  action  on  the  ordi- 
nance at  its  next  meeting,  and  probably  to 
adopt  the  same,  and  upon  the  adoption  of 
the  same  and  the  approval  thereof,  a  speedy 
sale  could  easily  be  made  of  the  land.  Ir- 
reparable Injury  to  them  and  other  tax- 
ables.  If  further  action  on  the  ordinance  be 
permitted  and  the  sale  be  effected,  was  also 
alleged. 

Prayers  were  made  to  enjoin  the  members 
of  the  Council,  naming  them  Individually, 
from  taking  any  further  action  upon,  or  vot- 
ing on  the  ordinance,  and  further  prayers  to 
restrain  the  approval  by  the  Mayor,  and 
the  making  by  the  corporation  of  a  sale  un- 
der the  ordinance. 

A  restraining  order  was  granted  on  the 
day  when  the  next  meeting  of  the  Council 
would  be  held  after  the  ordinance  was  in- 
troduced, and  a  rule  for  a  preliminary  in- 
junction was  awarded.  Ex  parte  afiBdavlts 
were  read  at  the  hearing  of  the  rule. 

THE  CHANCELLOR:  Two  main  ques- 
tions arose  at  the  hearing:  (1)  Had  the 
Board  of  Water  Commissioners  relinquished 
its  control  and  authority  over  the  land  and 
determined  that  it  was  no  longer  necessary 
for  the  water  supply  system  of  the  City? 
(2)  If  such  control  and  authority  had  not 
been  relinquished,  could  or  should  the  Court 
of  Chancery  enjoin  the  Council  from  pass- 
tag  the  ordinance  authorizing  a  sale  of  the 
land? 

It  should  be  explained  that  the  Oounctl 
was  formerly  the  legislative,  as  well  as  the 
executive,  branch  of  the  municipality,  but 
that  since  1883  the  full  jurisdiction,  control, 
and  management  of  the  water  supply  sys- 
tem, and  of  all  the  land  used  for  reservoirs 
and  other  property  for  storing  and  deliver- 
ing water,  was  absolutely  vested  in  the 
Board  of  Water  Commissioners,  so  that  un- 
til this  Board  relinquished  control  of  the 
land  the  Council  had  no  power  to  sell  it. 
There  was,  and  could  liave  beoi,  no  conten- 
tion to  the  contrary. 

From  the  affidavits  it  is  clear,  beyond 
question,  that  at  no  time  had  the  Board  of 
Water  Commissioners  relinquished  control, 
or  taken  any  action  to  that  effect,  and  that 
there  was  no  basis  for  any  claim  that  they 
had  taken  any  ofDdal  action  which  Justifled 
the  conclusion  that  they  considered  the  land 
unnecessary,  or  wanted  it  sold.  It  is  not 
true  that  the  Board  had  expressed  to  Coun- 
cil the  opinion  that  the  land  was  of  no  fur- 
ther use  to  the  City,  and  the  statement  in 
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tbe  recital  tltat  tbis  opinion  had  been  ex- 
pressed was  untrae.  It  Is  of  no  consequence, 
except,  perhaps,  as  to  the  question  of  the  Im- 
position of  costs,  but  there  Is  no  evidence 
to  show  that,  before  the  ordinance  was  In- 
troduced,  any  effort  was  made  to  obtain 
from  the  Board  of  Water  Commissioners 
their  ofSclal  views  as  to  the  need  for  the 
land  and  the  desirability  of  selling  it 

But  though  the  recitals  In  the  ordinance 
were  untrue,  and  therefore  Ooundl  had 
no  legal  power  to  sell  the  land,  still,  the 
question  remains,  should  the  Court  enjoin 
the  Council  from  taking  further  action  on 
the  ordinance? 

There  Is  no  contention  but  that  the  Coun- 
cil had  power  to  authorize  the  sale  of  the 
property,  if  the  control  of  the  Water  De- 
partment had  been  in  fact  relinquished,  and 
this  is  rather  assumed  than  decided  in  this 
case.  It  was  not  a  case,  then,  where  the 
Council  was  seeking  to  do  an  act  ultra  vires': 
e.  g.,  to  create  a  public  nuisance,  or  remove 
an  official  over  whom  it  had  no  control.  The 
deficiency  of  authority  arose  from  the  fact 
that  some  other  municipal  body  had  not  re- 
linquished its  superior  right  of  control  of 
the  thing  over  which  the  Council  was  seek- 
ing to  exercise  power  and  which  it  was  seek- 
ing to  sell  pursuant  to  its  general  powers. 
Neither  was  It  contended  that  the  bill  was 
not  brought  by  the  proper  parties,  and  in 
the  proper  way,  and  it  is  assumed  that  the 
Attorney  General,  at  the  request  of  the  re- 
lators as  taxpayers  of  Wilmington,  had  a 
right  as  such  to  proceed  In  the  manner  in 
which  they  did.  The  same  course  was  pur- 
sued in  the  case  of  Attorney  General  v.  Wil- 
mington, 4  Del.  Ch.  575,  which  proceeding 
was  effective,  though  the  Court  did  no  more 
than  grant  a  preliminary  order  without 
rendering  an  opinion. 

'  Again  it  is  clear  that  the  passage  of  the 
ordinance  would  not,  of  Itself,  have  effected 
any  definite  result  without  further  steps 
being  taken  to  enforce  it,  or  make  It  effec- 
tive. Title  to  the  property  would  not  have 
been  changed  by  the  passage  of  the  ordi- 
nance, and  no  rights,  or  authority,  would 
have  been  conferred  thereby.  It  would  not 
Have  imposed  upon  any  other  municipal 
agents  the  duty  to  sell  the  land,  but  was  an 
attempt  to  decide  In  favor  of  a  sale  there- 
of at  some  future  time  at  public  auction.  It 
is  true,  also,  that  in  attempting  to  so  deal 
with  the  property  the  Council  was  acting, 
not  in  Its  public,  but  in  Its  proprietary,  char- 
acter, much  like  the  board  of  directors  of 
any  other  corporation  dealing  with  corpo- 
rate property,  rather  than  as  a  branch  of 
the  State  government  exercising  governmen- 
tal powers  for  the  protection  of  the  life  or 
property  of  its  cltlzens< 

While  there  Is  some  conflict  in  the  deci- 
sions, not  80  much  as  to  the  principles  of 
law  applicable,  but  rather  to  the  applica- 
tion thereof,  it  seems  clear  that  in  such  a 


case  as  that  presented,  the  preventative  pow- 
ers of  the  Court  of  Chancery  should  not 
be  exercised  to  enjoin  the  passage  of  tbe 
ordinance. 

In  the  case  of  Stevens  v.  St  Blary's  Train- 
ing School,  144  lU.  336,  32  N.  E.  965,  18  L. 
R.  A.  832,  36  Am.  St  Rep.  438,  there  Is  a 
full  discussion  of  the  authorities  on  tbe 
subject  of  Judicial  power  to  restrain  the 
exercise  of  legislative  powers,  and  the  con- 
clusion was  thus  stated  there: 

"The  weight  of  authority  and  the  toid^ncy 
of  the  more  recent  decisions  are  in  favor  of 
the  position,  that  the  restraining  power  of 
the  courts  should  be  directed  against  tbe  en- 
forcement, rather  than  the  passage  of  au- 
thorized orders  and  resolutions  or  ordinanc- 
es by  municipal  corporations." 

Without  reviewing  the  authorities,  this  is 
considered  by  this  Court  to  be  a  safe  state- 
ment of  the  law  on  the  subject 

There  are  exceptions  to  this  rule,  and  tbe 
case  of  Roberts  v.  City  of  Louisville,  92  Ky. 
95,  17  S.  W.  216,  13  L.  R.  A.  844,  seems  to 
be  one.  There  the  Court  restrained  the 
adoption  by  the  legislative  branch  of  tbe 
City  government  of  an  ordinance  requiring 
the  Mayor  to  convey  certain  lands  of  tbe 
City  for  an  unlawful  purpose.  This  was  a 
case  where  the  mere  acting  on,  or  the  pas- 
sage of,  tbe  ordinance  might  create  rig:bts 
and  cause  an  injury  to  the  City.  In  the  caae 
cited,  the  Court  noted  the  dual  character  of 
a  municipal  corporation  and  held  that  a 
court  of  equity  might  enjoin  tbe  passage  of 
an  ordinance  affecting  tbe  corporation  In  Its 
private  or  proprietary  character  and  not 
those  affecting  the  corporation  in  Its  govern- 
mental or  public  capacity.  But  this  dis- 
tinction has  not  it  seems,  been  adopted  and 
does  not  seem  to  be  sound. 

Instead  of  interfering  with  a  legislative 
movement  to  the  accomplishment  of  an  il- 
legal purpose,  at  the  outset  thereof,  the 
court  should  rather  act  at  the  last  practica- 
ble moment,  giving  ample  time  for  appeals 
to  be  made  to  the  reason  and  good  Judgment 
of  the  legislators.  Here,  there  was  a  fact 
to  be  determined  by  tbe  Council  before  It 
could  exercise  any  control  over  tbe  land 
in  question,  viz.:  Had  the  Water  Depart- 
ment relinquished  control?  The  Oonrt  can- 
not assume  In  advance  that  the  members  of 
the  Council  will  Ignore  the  real  facts  and 
violate  the  obligations  which  they  have  as- 
sumed as  legislators  by  voting  to  pass  tbe 
ordinance  in  the  face  of  the  dear  evld^ce 
against  such  relinquishment  such  as  bas 
been  presented  to  the  Court  In  this  case,  and 
which  perhaps  might  have  been  presented  to 
the  Council.  It  will  be  time  enougb  to 
stretch  forth  the  preventative  arm  of  tbis 
Court  when  some  attempt  is  made  to  otforce 
such  an  ordinance  in  case  It  be  passed  by 
the  Council  and  approved  by  the  Mayor. 
There  are  proceedings  to  be  taken,  even  aft- 
er the  ordinance  becomes  a  law,  before  the 
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Und  can  be  sold  and  conveyed  away.  It  is  a 
wiser  coarse,  then,  not  to  Interfere  with  the 
exercise  of  the  leglslattve  discretion,  but 
rather  to  wait  until  some  effort  is  made 
to  act  npon  an  invalid  ordinance,  nnless  in- 
Jary  la  likely  to  result  from  the  delay.  Cer- 
tainly In  this  case,  even  if  the  Court  has 
power  to  restrain  the  passage  of  the  ordi- 
nance. It  should  not  exercise,  such  power. 

The  composite  and  conglomerate  charac- 
ter of  the  present  charter  of  the  City  of 
Wilmington  famishes  an  opportunity  for  dis- 
cord In  the  management  and  control  of  mu- 
nicipal property,  such  as  that  which  has 
caused  this  litigation.  At  present  there  are 
several  Independent  boards  exercising  power 
and  performing  duties  for  and  on  behalf  of 
the  City,  and  the  confusion  and  conflict  re- 
sulting therefrom  Is  the  natural  outcome  of 
an  onacientliic  and  unsystematic  arrange- 
ment for  administering  municipal  affairs.  A 
charter  should  so  co-ordinate  the  various 
governmental  and  administrative  agencies  as 
to  make  a  conflict  of  authority  and  power  be- 
tween them  difficult,  if  not  Impossible. 

The  restraining  order  will  be  dissolved 
and  the  motion  for  a  preliminary  Injunc- 
tion denied. 

Let  an  order  be  entered  accordingly. 


Mcdonough  v.  blossom. 

(Snpreme  Judicial  Court  of  Maine.    May  10, 
1912.) 

1.  BxcKPnoNS,  Bnx  of  (|  39*)  —  Peesenta- 

TIOK — L&CHES. 

Petitioner's  right  to  writ  of  review  is  not 
defeated  on  the  ground  of  laches  in  failing  to 
procnre  signature  and  allowance  of  a  bill  of  ex- 
ceptions before  the  trial  judge  died,  where  he 
had  five  days  left  within  which  to  present  the 
Mil  nnder  an  allowance  of  time. 

[Ed.   !Note. — For  other  cases,  see-  Exceptions, 
Bin  ot.  Cent.  Dig.  H  54-«6;   Dec.  Dig.  f  3».»] 

2.  JdBT  ({  95*)— JUKOBS— DiSQUALIFlCAnOK— 

XbiaXi  of  Sivilab  Case. 

In  actions  brought  on  notes  and  defended 
on  the  ground  of  forgery  by  a  third  person, 
jurors  who  had  tried  a  similar  action,  wherein 
identical  facts  were  involved,  were  disqualified; 
and  it  was  improper  to  refuse  defendant  a  con- 
tinuance on  the  ground  of  such  distjuaiification, 
especially  since  defendant  intended  to  call  as  a 
TitnesE  one  who  had  t>een  taken  in  custody  in 
the  presence  of  the  jurors  in  the  other  action 
on  a  charge  of  perjury. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  H  424-430;    Dec.  Dig.  |  95.*] 

3.  JUDOHEMT    (S    670*)   —  CORCLTJBIVXNESS  — 
DlSldSSAX. 

A  judgment  of  the  law  court,  dismissing 
exceptions  brought  from  the  superior  court  for 
want  of  prosecution,  not  beini;  on  the  merits, 
cannot  be  urged  as  res  adjudicata. 

[Ed.   'Note. — For   other  cases,  see  Judgment, 
Cent  Dig.  Si  102S-1046;    Dec.  Dig.  i  570.*] 

4.  RXTIEW  (§  8*)— HiGHT  TO  WBIT. 

Petitioner  being  prevented  without  his 
cwn  fault  from  talcing  cases  from  the  superior 
to  the  law  court  on  exceptions,  through  the 
death  of  the  Jodge  of  the  superior  court  before 


exceptions  were  allowed,  is  entitled  to  present 
them  by  petition  for  review. 

[Ed.  Note. — For  other  cases,  see  Beview, 
Cent  Dig.  |  8;  Dec.  Dig.  {  8.*] 

5.  Review  (i  8*)— Biqht  to  Reldef— Essen- 
tial. 

To  entitle  one  to  a  writ  of  review,  he 
must  show  that  justice  has  not  been  done;  that 
the  consequent  injustice  was  throueli  fraud,  ac- 
cident, mistake,  or  misfortune ;  and  that  a  fur- 
ther hearing  will  be  just  and  equitable. 

[Ed.  Note.— For  other  cases,  see  Beview, 
Cent  Dig.  {  8;   Dec.  Dig.  $  8.*} 

6.  Review   (S  16*)— Sepabatb  Aonoirfr— Me- 

0E8SITT  FOB  SKPABATE  PETITIONS. 

Where  one  asks  for  review  of  two  actions, 
he  should  present  a  petition  in  each  action: 
butj  where  the  same  facts  apply  to  both  cases, 
a  single  petition  may  be  discontinued  as  to  one 
of  the  causes,  without  prejudice,  and  a  writ  of 
review  issued  in  the  other. 

[Ed.  Note.— For  other  cases,  see  Review, 
Cent  Dig.  |  16;    Dec.  Dig.  i  16.*] 

R^?ort  from  Superior  Court,  Cumberland 
County. 

Petition  by  Brian  B.  McDonough  against 
Fred  A.  Blossom  for  writs  of  review  In  two 
actions  at  law.    On  report    Writ  issued. 

Argued  before  WHITEHOUSE,  C.  J.,  and 
CORNISH,  KING,  BIRD,  HALEY,  and 
HANSON,  JJ. 

Michael  T.  O'Brien  and  Carroll  "W.  Mor- 
rill, both  of  Portland,  for  plaintiff.  M.  P. 
&  H.  P.  Frank,  of  Portland,  for  defendant 

HALEY,  J.  The  petitioner  asks  for  writs 
of  review  for  two  actions  at  law  tried  in 
the  superior  court  for  Cumberland  county 
at  the  November  term,  1910.  The  petition  Is 
based  npon  paragraph  7,  i  1,  c.  91,  R.  S.  In 
the  original  actions  the  petitioner  was  de- 
fendant. The  actions  were  npon  two  promis- 
sory notes.  The  defense  was  forgery.  The 
defendant  Claims  that  one  James  Dunn  forg- 
ed many  notes,  among  which  were  the  two 
in  suit  in  the  above  actions.  Dunn  has  dis- 
appeared. 

The  case  tried  in  the  superior  court  Im- 
mediately preceding  the  case  against  the  pe- 
titioner was  upon  a  note  claimed  to  have 
been  signed  by  one  James  Rowe,  and  claimed 
by  said  Rowe  to  have  been  forged  by  the 
said  Dunn.  The  verdict  was  for  the  plaintiff, 
lounediately  upon  receiving  the  verdict,  the 
Justice  holding  the  court.  In  the  presence  of 
the  jtiry,  ordered  the  defendant  Rewe  Into 
custody  for  perjury.  Rowe  was  taken  from 
the  courtroom  by  an  offlcer,  and  in  a  few 
minutes,  by  order  of  the  Justice,  was  re- 
turned into  court,  and.  In  the  presence  of 
the  Jury,  was  placed  under  |2,000  bonds  to 
appear  at  the  next  term  of  the  court  to  an- 
swer to  the  charge  of  perjury.  The  grand 
jury  returned  no  bUl  against  Rowe,  which 
ended  the  criminal  charge  against  him,  but 
did  return  several  Indictments  against  Dunn 
for  forgery,  one  of  which  was  for  forging 
the  note  which  Rowe  had  testified  was  forg- 
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ed,  and  for  giving  which  testimony  Rowe 
was  arrested  for  perjury. 

Immediately  after  Rowe  had  recognized 
as  above,  the  trial  of  the  cases  against  the 
petitioner  was  begun.  The  defense  being  the 
same,  the  counsel  for  tlie  petitioner  requested 
a  continuance  upon  the  ground  that  the 
Jury  having  In  the  preceding  case  passed 
upon  the  same  question,  and  that  the  defend- 
ant Intended  to  call  as  a  witness  said  James 
Rowe,  and  the  arrest  of  him  by  order  of 
the  court  had  prejudiced  the  Jury  against 
his  testimony,  were  disqualified.  The  mo- 
tion was  denied  by  the  presiding  Justice, 
who  allowed  an  exception  to  bis  ruling,  and 
a  Jury  was  impaneled,  seven  of  whom  bad 
sat  in  the  preceding  case.  The  verdict  was 
for  the  plaintiff  in  each  case,  and  a  motion 
for  a  new  trial  was  made  upon  the  ground 
that  the  verdict  was  against  the  law  and  the 
evidence.  The  time  for  filing  the  report  of 
evidence  and  exceptions  was  extended  to 
the  February  term,  1911,  and  the  case  mark- 
ed '"ijaw."  At  the  February  term,  the  time 
for  filing  the  report  of  evidence  and  excep- 
tions was  again  extended  to  the  last  day  of 
the  February  term.  On  the  19th  day  of  Feb- 
ruary, 1911,  the  Judge  of  the  superior  court 
died,  and  the  exceptions  had  not  been  signed 
by  him.  The  case  was  entered  at  the  June 
term  of  the  law  court,  and  motion  and  ex- 
ceptlohs  were  overruled  for  want  of  prose- 
cution. 

[1]  The  petitioner  claims  a  review  because 
the  Judge  of  the  superior  court  died  before 
the  expiration  of  the  time  allowed  the  peti- 
tioner to  file  his  exceptions,  and  that  there 
was  no  way  to  have  the  exceptions  allowed, 
that  the  law  court  might  pass  upon  them, 
because  of  the  death  of  the  presiding  Justice. 
The  respondent  claims  there  was  laches  on 
the  part  of  the  petitioner  that  bars  him 
from  being  heard  upon  this  petition;  that 
tuere  was  ample  time  allowed  for  the  filing 
of  the  exceptions;  and  that  the  petitioner 
should  have  had  them  signed  and  allowed  in 
the  lifetime  of  the  Justice  of  the  superior 
court 

The  record  shows  that  the  petitioner's  right 
to  file  his  exceptions  was  extended  to  the 
last  day  of  the  February  term,  and  further 
shows  that  the  February  term  adjourned  on 
February  24th. 

We  cannot  hold  the  petitioner  guilty  of 
laches  in  not  presenting  his  exceptions  to  the 
Judge  for  his  approval  before  the  19th  day 
of  February,  the  day  of  the  death  of  the 
Judge,  because  be  had  several  days  after  the 
19th  day  of  February  In  which  to  present 
them.  All  that  the  law  required  was  that 
the  exceptions  should  have  been  presented 
wiiuln  the  time  allowed.  No  one.  In  prepar- 
ing exceptions,  would  take  into  consideration 
the  fact  that  the  Judge  might  die  before  the 
time  fixed  for  filing  the  exceptions.  The 
petitioner  had  until  the  last  day  of  the  Feb- 
ruary term  In  which  to  file  hia  exceptions. 


Several  days  before  the  close  of  that  term 
the  Judge  died,  and  they  could  not  be  al- 
lowed after  his  death.  To  hold  tliat  It  was 
laches  on  the  part  of  the  petitioner  not  to 
have  filed  them  before  the  death  of  the  Jus- 
tice would  be,  in  substance,  to  hold  that  an 
act  of  God  would  make  the  petitioner  guilty 
of  laches. 

In  Moulton,  Petitioner,  60  N.  H.  632,  the 
court  allowed  an  appeal  by  the  administra- 
tor, when  the  party  entitled  to  it  had  died 
Just  before  the  60  days  allowed  for  claiming 
it,  saying: 

"it  was  no  neglect  for  him  to  wait,  even 
if  he  had  waited  until  the  last  day  of  the 
60  days  before  claiming  an  appeaL  The 
statute  giving  him  that  right,  the  appeal 
would  have  been  well  enough  If  he  had  lived; 
but  his  death,  under  the  circumstances  of 
the  case,  was  a  misfortune  which  defeat- 
ed it." 

[2]  No  authority  has  been  cited,  and  we 
venture  the  assertion  that  none  can  be  cited, 
upholding  the  ruling  of  the  Justice  that  the 
petitioner  should  proceed  to  trial  at  the  time 
he  was  compelled  to  do  so.  The  Jury  were 
disqualified  by  their  verdict  in  the  preceding 
case.  The  arrest  of  Rowe,  who  was  a  wit- 
ness in  the  case  of  the  petitioner,  by  order 
of  the  presiding  Justice,  in  the  presence  of 
the  Jury,  when  the  evidence  was  the  same  as 
In  his  case,  and  his  being  placed  under  bonds 
in  the  sum  of  |2,000  upon  the  charge  against 
him,  could  but  further  prejudice  the  i>etl- 
tioner's  case,  and  was  a  palpable  error. 

Garthwaite,  Grinnln  &  Co.  v.  Tatum,  21 
Ark.  336,  76  Am.  Dec.  409,  was  an  action 
upon  a  note  executed  at  the  same  time  as 
another  note,  upon  the  validity  of  which  the 
Jury  had  passed.  The  issues  were  the  same. 
The  plaintiff  objected  to  the  Jury  as  dis- 
qualified. The  court  overruled  the  objection, 
and  the  case  was  taken  to  the  higher  court. 
Fairchllds,  J.,  in  delivering  the  opinion,  said: 

"By  their  verdict  In  the  other  case,  the 
Jurors  had  formed  and  expressed  their  opin- 
ion upon  this  case,  and  the  fact  that  It  ■was 
done  on  oath,  after  hearing  all  the  facts 
and  after  full  deliberation  thereof,  amid  the 
solemnities  and  under  the  direction  of  ju- 
dicial proceedings,  could  have  no  other  ef- 
fect than  to  incline  them  to  render  such  ver- 
dict as  they  had  rendered  before.  The  law- 
presumes  them  to  have  been  under  a  disqual- 
Uyhig  bias." 

The  same  doctrine  is  laid  down  in  Burke 
V.  State,  66  Ga.  157;  Brandon  v.  State,  75 
Miss.  904,  23  South.  617;  State  ▼.  O'Connor, 
105  Mo.  121,  16  S.  W.  610;  Golden  v.  State, 
76  Miss.  130,  21  South.  971;  RaUway  Ob.  v. 
Smith,  60  Ark.  221,  29  S.  W.  752;  Weeks  v. 
Lyndon,  64  Vt  638. 

[3]  There  are  cases  which  hold  that  the 
discretion  of  the  court  in  refusing  or  grant- 
ing a  continuance  is  not  subject  to  excep- 
tion; but  the  great  preponderance  of  the 
cases  are  to  the  contrary,  where  thera  has 
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been  a  clear  abuse  of  the  discretion  to  tbe 
prejudice  of  tbe  moving  party.  Ab  stated 
In  SchwartB  v.  Drlnkwater,  70  Me.  409, 
which  was  a  case  In  which  exception  was 
taken  to  the  refusal  of  tbe  court  to  con- 
tinue the  action:  "Therefore  whether  the 
motion  should  be  granted  or  not  was  for  the 
ludge  to  determine  as  a  matter  of  discretion. 
His  ruling,  unless  palpable  error  was  com- 
mitted, cannot  be  reviewed  here."  Also  see 
cases  dted  in  note  to  Stevenson  v.  Sher- 
wood, 74  Am.  Dec.  140.  The  petitioner  at- 
tempted to  reserve  for  tbe  law  court  the 
question  of  whether  there  was  a  clear  abuse 
of  the  court's  discretion  in  denying  the  pe- 
titloner'B  motion  for  a  continuance.  He  was 
prevented  from  doing  so  by  the  death  of 
the  Judge;  and  the  law  court,  when  it  over- 
ruled the  exceptions  for  want  of  prosecu- 
tion, did  not  pass  upon  the  merits,  or  give 
Judgment  upon  the  merits,  as  there  was  not 
before  the  court  any  bill  of  exceptions,  and 
Its  order  dismissing  the  exceptions  cannot 
be  successfully  urged  as  res  adjudlcata  of 
the  qneetion  presented  by  the  petition  in  this 
case. 

[4]  There  being  no  way  that  the  petitioner 
could  take  hta  cases  to  the  law  court  upon 
exceptions,  It  was  his  misfortune,  not  caus- 
ed by  his  own  act;  and  it  is  proper  to  pre- 
sent them  by  a  petition  for  review.  As  said 
IV  the  court  in  Reynard  v.  Brecknell,  4  Pick. 
(Maas.)  302:  "If  a  party  should  be  seriously 
Injured  by  any  determination  of  a  court  of 
common  pleas  on  matters  clearly  within  its 
discretion,  such  as  the  postponement  or 
continuance  of  an  action,  we  know  of  no 
remedy  but  by  a  petition  for  a  writ  of  re- 
view. According  to  the  general  statute  giv- 
ing thla  power  to  sustain  such  petitions,  on 
the  hearing  of  which,  if  it  be  made  to  appear 
that  injustice  has  been  done  to  the  party 
by  his  being  hurried  to  trial  unprepared,  a 
review  will  be  granted." 

The  same  doctrine  was  approved  in  Todd 
V.  Barton,  117  Mass.  291,  and  in  Converse 
T.  Carter,  8  Allen  (Mass.)  568,  the  last  case 
holding  that  a  petition  for  review  was  a 
proper  remedy,  but  denying  the  petition; 
tbe  statute  of  Massachusetts  granting  re- 
views being  similar  to  the  statute  in  Maine. 

[C]  To  entitle  tbe  petitioner  to  a  review, 
be  must  prove  to  tbe  satisfaction  of  tbe 
court: 

(1)  That  Justice  has  not  been  done. 

(2)  That  tbe  consequent  injustice  was 
through  fraud,  accident,  mistake,  or  mis- 
fortune. 

(3)  That  a  further  hearing  will  be  Just 
and  equitable. 

DcmneQ  v.  Hodsdon,  102  Me.  420,  67  Atl. 
143. 

We  tbink  that  the  two  first  propositions 
are  proved  by  the  compelling  of  the  petition- 
er to  proceed  to  trial  before  a  jury  disquali- 
fied by  law  from  sitting  in  his  case. 


The  quiestlon  to  be  determined  is,  Has  Jus- 
tice been  done  by  the  verdict?  It  is  surely 
equitable  and  fair  that  the  petitioner  shall 
have  a  fair  trial  before  a  Jury  that  is  un- 
prejudiced; and  we  think  there  is  sufficient 
evidence  in  this  case  to  authorize  us  to  say 
that,  under  the  peculiar  circumstances  of  the 
case  and  trial,  Justice  has  not  been  done, 
and  that  it  is  proper  that  he  have  the  right 
to  present  his  case  to  an  unprejudiced  Jury. 

[«]  The  petitioner  asks  for  a  review  of 
two  actions.  There  should  have  been  a  pe- 
tition for  a  review  in  each  action;  but,  as 
the  same  facts  apply  to  both  cases,  the  pe- 
titioner may  discontinue  as  to  one  of  the 
cases,  without  prejudice,  and  a  writ  of  re- 
view issue  in  the  other. 

Writ  of  review  to  Issue. 


GAMPBELL  v.  CAMPBELL  et  sL 

(Supreme  Court  of  Bbode  Island.     May  27, 
1912.) 

1.  Nbw  Tbial   (I   143*)— Gbouhdb— MisuN- 

DEBBTANDIRO  Of  JUBOBS. 

In  a  proceeding  for  tbe  allowance  of  cer- 
tain claims  against  a  decedent's  estate  in 
which  there  had  been  prevloiui  trials  and  an 
appeal,  the  court  charged  that  all  proceedings 
under  the  former  decree  were  vacated  by  the 
appeal,  that  the  Jury  were  to  determine  wheth- 
er decedent's  estate  was  indebted  to  claimant 
for  $16,550  oi  any  part  of  that  sum,  as  if  the 
claim  was  presented  for  the  first  time,  that 
the  former  decree  awarding  claimant  $2,700 
was  not  evidence  that  he  was  entitled  to  any 
sum,  and  the  fact  that  the  Jury  disallowed  a 
large  part  of  tbe  claim  was  not  evidence  that 
he  was  not  entitled  to  receive  the  full  amount 
thereof,  but  that  the  Jury  would  determine  the 
case  on  the  evidence  and  the  law  given  by  the 
court  Held,  that  claimant  was  not  entitled  to 
a  new  trial  after  a  verdict  for  the  estate  on 
the  affidavits  of  certain  jurors  that  they  did 
not  understand  that  the  case  superseded  the 
previous  decree  for  claimant,  and  that,  under 
tlieir  verdict,  be  would  not  receive  the  amount 
that  had  been  previously  awarded  him. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent.  Dig.  H  290-296;   Dec.  Dig.  {  143.*] 

2.  New  Tbial  (J  143*)— Axtidavits  of  Ju- 

BOBS. 

In  a  proceeding  to  establish  a  claim 
against  decedent's  estate  in  which  a  verdict 
was  rendered  for  defendants,  affidavits  of  ju- 
rors filed  almost  a  year  after  the  trial  on  mo- 
tion for  new  trial  hild  to  indicate  that  the  affi- 
ants had  forgotten  the  actual  state  of  the 
facts  as  shown  by  the  evidence,  and  not  that 
improper  matter  had  been  considered  in  ar- 
riving at  their  verdict,  and  insufficient  to  sup- 
Eort  the  motion  on  the  ground  that  claimant 
ad  not  had  a  full  and  impartial  trial. 
[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {{  290-296;   Dec  Dig.  |  143.*] 

Claim  by  Ellsha  3.  Campl>ell  against 
George  E.  Campbell  and  others.  A  verdict 
was  rendered  in  favor  of  defendants,  and 
plaintiff  applies  for  a  new  trial.    Denied. 

See,  also,  71  Atl.  369,  881. 


•For  othw  ewaa  ■•• 
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Oreen,  Hinckley  &  Allen,  of  Providence 
(Rash  Sturges,  of  Providence,  of  connsel),  for 
plaintiff.  Irving  Cbamplln  and  James  Har- 
ris, botb  of  Providence,  for  defendants. 

PER  ODRIAM.  This  Is  a  petition  for  a 
new  trial,  brought  by  Ellsba  J.  Campbell, 
appellant,  in  a  certain  probate  appeal, 
wbereln  be  sought  to  obtain  from  the  es- 
tate of  his  father,  James  Campbell,  a  larger 
allowance  on  his  claims  than  was  awarded 
by  the  commissioners  appointed  by  the  mu- 
nicipal court  of  the  city  of  Providence  on 
the  estate  of  James  Campbell.  The  appel- 
lant made  claims  aggregating  $15,550.  The 
commissioners  allowed  $2,700  and  the  mu- 
nicipal court  confirmed  this  allowance.  Eli- 
sba  J.  Campbell  appealed  from  this  decree, 
and  upon  a  trial  of  the  appeal  in  the  superior 
court  in  December,  1907,  the  Jury  awarded 
him  $3,024.  This  verdict  was  set  aside  and 
a  new  trial  granted  upon  certain  exceptions 
alleged  by  the  appellant  and  sustained  by 
this  court  Subseqmently  the  appeal  was 
again  tried  before  a  Jury  of  the  superior 
court  in  November-December,  1910,  and  the 
Jury  found  against  the  appellant  on  his  en- 
tire claim,  awarding  him  nothing. 

He  now  claims  that  he  did  not  have  a 
"full,  fair,  and  Impartial"  trial,  and  peti- 
tions for  a  new  trial  on  that  ground  (under 
Gen.  Laws  1909,  c  297,  t  2),  and  supports 
his  petition  by  six  affidavits,  five  of  which 
are  made  by  Jurors  who  sat  at  the  second 
trial,  and  one  by  William  D.  Hawkins,  who 
was  a  witness  called  by  the  appellant  at 
said  trial.  The  affidavits  of  four  of  these  Ju- 
rors, Patton,  Phillips,  Johnson,  and  Knowles, 
are  all  to  the  effect  that  they  considered 
that  "the  award  of  the  probate  court  com- 
missioners and  the  first  superior  court  Jury 
for  approximately  $3,000  for  Ellsba  J.  Gamp- 
bell  stood  and  was  not  disturbed  by  the  ver- 
dict of  the  Jury  in  the  said  November  and 
December  trial."  The  affidavit  of  the  Juror 
Knowles  (foreman)  further  states  that,  "if  I 
had  considered  that  the  first  award  to  said 
Campbell  could  have  been  wiped  out  by  the 
verdict  of  my  Jury,  I  should  have  voted 
against  said  Campbell  getting  anything." 
The  affidavits  of  the  three  other  Jurors  above 
named  make  no  statement  as  to  what  they 
would  have  done  in  the  event  they  had  not 
supposed  the  first  award  stood,  and  was 
not  disturbed  by  their  verdict.  It  appears, 
therefore,  that  none  of  these  affidavits  sup- 
port the  claim  set  up  in  the  first  ground  of 
the  petition  that  the  Jury  "Intended  not  to 
disturb  the  award  of  the  commissioners, 
•  •'  •  and  the  verdict  of  the  first  supe- 
rior court  Jury  for  approximately  three  thou- 
sand dollars  ($3,000)."  They  only  show,  U 
true,  that  four  members  of  the  Jury  suppos- 
ed that  the  award  of  approximately  $3,000 
to  Campbell  was  not  disturbed  by  their  ver- 
dict; and  it  is  not  impossible  that  the  other 
three  would  have  had  the  same  attitude  as 


the  foreman,  Knowles,  If  they  had  supposed 
the  award  could  be  "wiped  out"  by  their  ' 
verdict  But  it  appears  by  the  transcript 
that  the  court  fully  explained  the  whole 
matter  of  the  former  proceedings  to  the 
Jury,  and  Instructed  them  that  the  findings 
in  the  former  proceedings  were  not  evidence 
for  them  to  consider  and  were  to  be  disre- 
garded by  them. 

[1]  The  court  (diarged  the  Jury,  in  part, 
as  follows:    "Now,  when  an  appeal  is  tak- 
en from  a  decree  of  the  municipal  court  all 
proceedings  under  that  decree  are  vacated. 
and  null  and  void.     And  the  question  for 
you  to  determine  here  is  whether  or  not  the 
estate  of  James   Campbell   is   Indebted  to 
Ellsha  J.  Campbell  for  $15,550,  or  any  part 
of  that  sum,  or  whether  or  not  it  is  not 
indebted  to  him  at  all.    You  are  to  deter- 
mine that  question,  gentlemen.  Just  exact- 
ly the  same  as  if  this  claim  was  present- 
ed here  for  the  first  time.     The  fact  that 
the  decree  of  the  municipal  court  of  the 
city  of  Providence  allowed  him  $2,700  of 
that  claim  is  not  evidence  that  he  is  entitled 
to  that  sum  or  any  part  of  it,  and  it  raises 
no  presumption  in  his  favor  or  against  him. 
The  fact  that  they  disallowed  $12,850  of  the 
claim  that  he  presented  is  not  evidence  that 
be  is  not  entitled  to  receive  the  full  amount 
of  his  claim,  and  it  raises  no  presumption 
for  or  against  his  right  to  have  his  whole 
claim  allowed.    In  other  words,  gentlemen, 
you  are  to-  determine  this  case   upon   the 
evidence  that  has   been   presented   in    this 
case,  and  upon  that  evidence  alone,  and  up- 
on the  law  as  the  court  gives  it  to  yon.    Ion 
are  to  pay  no  attention  to  what  the  munic- 
ipal court  did.    You  are  to  pay  no  attention 
to  what  you,  possibly,  may  have  beard  about 
the  evidence  in  other  casea     Ton  are   to 
try  this  case  solely  upon  the  evidoice  that 
you  have  listened  to  for  the  last  three  weeks, 
as  given  to  you  by  the  witnesses,  and  the 
documentary    evidoice."     In    view    of    this 
clear  and  explicit  charge  to  the  Jury,  we  can- 
not believe  that  there  was  at  the  time  of 
the  trial  any  such  misunderstanding  as  to 
the  effect  of  the  former  award  to  the  said 
appellant  as  is  now  attempted  to  be  set  up 
by   the  affidavits   under   consideration;   and 
we  are  of  the  opinion  that  these  affidavits 
are  far  from  showing  any  Just  ground  for 
the  claim  that  there  was  any  mistake   in 
the  verdict  of  the  Jury  as  rendered  or  tliat 
it  failed  to  record  their  true  and  intended 
finding.    We  think  the  affidavits  rather  show 
that  the  several  affiants  in  their  statements 
made  almost  a  year  after  the  trial  have  for- 
gotten  what   was   the   actual   condition    of 
the  case  as  submitted  to  them,  and  have, 
out  of  a  sort  of  good  nature,  yielded  to  the 
Importunities  of  the  appellant  in  an  endeav- 
or to  relieve  him  from  the  seeming  harsib- 
ness  of  their  findings. 

12]  Two  of  the  Jurors,  Patton  and  John- 
son, also  include  in  their  affidavits  a  state- 
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ment,  In  effect,  "tbat,  altboogh  no  evidence 
was  Introduced  in  the  trial  tending  to  war- 
rant the  Inference  or  belief  that  the  note 
for  110,000  on  which  appellant  based  part 
of  his  cause  of  action  was  in  fact  made  at 
a  later  date  than  appeared  from  the  fiice 
thereof,  I,  together  with  the  other  Jurymen, 
compared  the  signatoie  of  the  maker  of 
Siild  note  with  his  signature  made  elsewhere 
and  at  another  time  and  as  a  result  was 
of  opinion  tbat  the  note  was  really  antedat- 
ed, which  opinion  materially  afFected  the 
verdict  as  rendered."  With  regard  to  these 
statements.  It  is  to  be  noted  that  none  of  the 
other  affiants  corroborate  them,  although  the 
statemoit  Is  that  "I,  together  with  the  oth- 
er jurymen,  compared,"  etc.  It  Is  curious,  to 
say  the  least,  that  the  other  three  jurors  fall 
to  remember  this  seemingly  Important  mat- 
ter, If  it  were  tme.  But  the  basis  of  the 
statement  is  shown  to  be  untrue,  because  It 
appears  by  reference  to  at  least  18  different 
pages  of  the  transcript  that  the  appellant 
himself  admits  over  and  oyer  again  that, 
while  the  note  bears  date  April  1,  1902,  it 
was  not  signed  untU  the  fall  of  1902;  so 
that  It  Is  untrue  that  no  evidence  was  Intro- 
duced in  the  trial  tending  to  warrant  the 
Inference  or  beUef  that  the  note  for  $10,000 
was  In  fact  made  at  a  later  date  than  ap- 
peared from  the  face  thereof.  The  fact  being 
admitted  was  l>efore  the  jury,  and  no  com- 
liarlson  of  signaturefl  was  needed  to  estab- 
lish it.  We  tall  to  see  how  these  facts  as 
stated  in  these  two  affidavits  could,  if  prov- 
ed, have  bad  any  effect  upon  the  verdict 
adverse  to  the  ai»>ellant;  and  we  are  of  the 
opinion  that  they  fall  to  prove  that  they 
did.  In  fact,  have  any  such  effect,  or,  Indeed, 
to  prove  to  the  satisfaction  of  the  court  that 
any  smch  thing  happened.  In  our  opinion 
these  affidavits  show  forgetfulness  of  the 
actual  state  of  t&cta  as  shown  by  the  evi- 
dence about  a  year  before  their  date,  but 
fnmlsb  no  support  for  the  petition,  as  they 
do  not  show  that  the  trial  was  not  "full, 
fair,  and  ImpartlaL"  The  affidavit  of  Wil- 
liam D.  Hawkins,  who  was  a  witness  at 
the  trial,  called  on  behalf  of  the  appellant, 
sets  forth  that  he  was  during  the  trial 
questioned  on  the  street  by  a  man  whose 
name  be  does  not  know,  but  whom  he  identi- 
fied as  a  juror,  who  asked  him,  "What  is 
this  case  anyway?"  to  which  he  says  he  re- 
pUed,  "All  tbat  I  know  about  It  is  the  note;" 
that  tbe  Juryman  then  Inquired  if  there  had 
not  been  another  trial,  and  that  on  receiving 
an  affirmative  answer  the  Juryman  asked 
bow  much  Mr.  Oampbell  had  been  awarded, 
to  which  he  replied  that  the  sum  was  "about 
$3,000."  There  is  no  supporting  affidavit 
from  any  Juryman  as  to  this;  nor  is  there 
any  evidence  to  show  either  that  this  state- 
ment bad  any  effect  upon  the  mind  of  the 
person  to  whom  it  was  made,  or  that  it  was 
reported  to  the  other  jurymen,  or  that  it  liad 


or  could  have  had  any  effect  upon  the  jury 
or  any  of  them.  The  fact  stated  as  to  the 
amount  formerly  awarded  to  Mr.  Campbell 
was  before  the  jury,  as  shown  by  the  part 
of  the  charge  above  quoted,  and  they  were 
fully  instructed  regarding  the  same  as  above 
shown,  after  the  time  when  this  statement 
must  have  been  made.  In  our  opinion,  while 
the  conduct  of  this  juror,  tf  truly  stated  In 
the  affidavit,  was  highly  Improper  tn  thus 
seeking  information,  out  of  court,  as  to  a 
case  on  trial,  it  utterly  falls  to  show  that 
any  Information  was  in  fact  conveyed,  out- 
side of  what  was  la  evidence  t>efore  the 
jury,  or  that  the  information  conveyed  could 
have  had  any  effect  upon  the  verdict  This 
affidavit  furnishes  no  support  to  the  peti- 
tion. 

In  thus  discussing  the  effect  of  these  affi- 
davits on  their  merits,  we  are  not  unmindful 
of  the  arguments  of  counsel  as  against  the 
legal  admissibility  of  the  affidavits  of  jurors 
Intended  to  Impeach  their  verdicts;  nor  are 
we  unmindful  of  the  decisions  of  this  court 
and  other  courts  in  support  of  the  general 
rule  that  "affidavits  of  jurors  as  to  their 
own  misconduct  in  or  out  of  the  jury  room 
during  the  trial  are  inadmissible  to  Impeach 
their  verdict."  Phillips  v.  R.  I.  Co.,  82  R. 
I.  16,  78  Atl.  842,  81  I*  R.  A.  (N.  S.)  930. 
Nor  do  we,  by  thus  discussing  these  affida- 
vits upon  their  merits.  Intend  to  Imply  that 
they  may  be  of  such  character,  as  to  come 
within  the  exceptions  to  the  rule,  as  the 
counsel  for  the  petitioner  argues.  We  have 
preferred  to  show  that,  even  If  admissible, 
they  do  not  set  forth  such  facts  as  to  war- 
rant this  court  in  arriving  at  the  conclusion 
that  the  Jury  were  misled  or  mistaken  in 
rendering  their  verdict,  and  that  they  af- 
ford no  proper  ground  for  the  granting  of 
the  petition.  In  our  opinion  these  affida- 
vits show,  at  most,  a  forgetfulness  on  the 
part  of  certain  jurors  as  to  the  facts  of  the 
case  as  It  was  clearly  submitted  to  them 
nearly  a  year  before,  rather  than  such  facts 
as  would  even  tend  to  show  tliat  they  made 
any  mistake  In  rendering  their  verdict  as 
they  did. 

For  these  reasons,  the  petition  is  denied 
and  dismissed. 


CARNBY  et  at  t.  HAWKINS. 

(Supreme  Court  of  Rhode  Island.     May  87, 

1912.     On  Motion  for  Reargument, 

June  11,  1912.) 

1.   EXECTTTOBS  AND   ADMIRISIBXTOBS    ({  610*) 

— Accounting  and  Settlement— Action— 

Bttbden  of  Pboof. 

On  appeal  to  the  superior  court  from  a 
decree  of  the  probate  conrt  allowing  an  ad- 
ministrator's or  executor's  account,  such  rep- 
resentative has  the  affirmative  under  rule  14 
(law  rules)  of  the  superior  court,  and,  wher«t 
to  prove  certain  items  an  executor  merely  pre- 
sented as  part  of  the  record  of  the  probate 
court  a  copy  of  his  sworn  account  without  a 
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showing  that  it  waa  sabmlttcd  or  sworn  to  by 
him  in  open  coort,  or  that  he  was  present  in 
court  at  any  time  for  cross-examination  and 
without  a  sapalatloii  that  it  ahoold  be  accept- 
ed as  evidence  of  lila  account,  a  decree  allow- 
ing gach  items  was  improper. 

[Ed.  Note.— For  other  cases,  see  Bxecutors 
and  Administrators,  Cent  Dig.  i|  2235-2256; 
Dec.  Dig.  S  610.*] 

2,  £XXCUT0B8  AJTD  ADlOniSTBATOBS    ({   506*) 

— AccouKTTRS  AND  SEmjacKNT  —  Chaboes 

AND   GbKDIT— BVIOKNOK. 

A  personal  judgment  against  an  executor 
withoat  other  evidence  is  insufficient  to  sustain 
an  item  of  account  charged  as  "paid  on  execu- 
tion." 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  |i  2169-2177; 
Dec.  Dig.  i  606.*] 

8.  Executors  and  Adminisibatorb  (S  281*) 
— AlXOWANOK  OF  Ol.AIlf— Statutb  ot  Liia- 
TATI0R8. 

Court  and  Practice  Act  1906,  |  891,  pro- 
vides that  an  action  against  a  solvent  estate 
on  a  disallowed  claim  must  be  brought  against 
the  administrator  or  executor  within  six 
months  after  notice  of  diMllowanee.  After 
the  disallowance  of  a  claim  by  an  executor^  the 
claimant  seasonably  attempted  to  have  a  pudg- 
ment  against  the  executor  as  an  individual, 
and  amended  it  to  malce  it  a  suit  against  the 
estate  more  than  a  year  after  the  disallowance. 
Beld,  the  attempted  amendment  was  the  insti- 
tution of  an  entirely  new  salt  against  the  ex- 
ecutor, and,  as  it  was  not  brought  within  the 
time  required  by  the  statute,  no  Uability  to  pay 
the  amount  of  the  claim  attached  to  the  estate. 
[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  St  1102-1104, 
llOe-1115;    Dec.  Dig.  {  281.*] 

4.  Limitations  of  Actions  (I  175*)— Waiv- 
er—Power  OF  ExEcrroR  or  ADViNisirtA- 

TOR. 

The  mnning  of  the  statute  of  limitations 
against  a  claim  against  the  estate  of  a  dece- 
dent will  absolutely  extinguish  the  claim,  and 
the  effect  of  the  statute  cannot  be  waived  by 
the  executor  or  administrator. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actiona,   Cent.   Dig.  S  662;    Dec.   Dig.   | 
176.*] 
6.  Parties  (J  59*)— Substitution— Capaoitt 

OP  Defendant. 

Where  a  suit  against  a  defendant  person- 
ally was  amended  so  as  to  make  it  a  suit 
against  faim  as  administrator,  there  was  a 
change  in  the  cause  of  action,  and  the  attempt- 
ed amendment  and  judgment  thereon  were  a 
nullity,  so  that  a  payment  by  the  executor  of 
the  amount  of  the  judgment  could  not  be  al- 
lowed as  a  charge  against  the  estate. 

[Ed.  Note.— For  other  cases,  see  Parties, 
Cent  Dig.  |S  90-94,  165;  Dec.  Dig.  |  69.*] 

ExceptloDS  from  Suiterior  Oonrt,  Provl- 
dence  and  Bristol  Cotmtles;  Darius  Baker, 
Jndge. 

James  H.  Carney  and  others  appealed  to 
the  superior  court  from  an  allowance  of  the 
account  of  John  B.  Hawldns,  executor. 
From  an  order  of  the  superior  court  allow- 
ing items  of  the  account,  appellants  bring 
exceptions.  Exceptions  sustained,  and  case 
remitted  for  new  trial. 

Edward  M.  Sullivan,  of  Providence,  for  ap- 
pellants. Hugh  J.  Carroll,  of  Pawtucket, 
for  appellee. 


PARKHURST,  J. .  This  case  Is  a  probate 
appeal  from  the  probate  court  of  the  city  of 
Central  Falls,  which  waa  taken  by  the  ap- 
pellants as  residuary  devisees  nnder  tbe  will 
of  James  Ollbane  from  the  allowance  of  tbe 
account  of  Hawkins,  executor,  by  said  pro- 
bate court,  and  the  reasons  of  appeal  specify 
the  items  Intended  to  be  contested  as  fol- 
lows, viz.: 

Paid  on  execution  in  case  ot  John  J. 

GUbane    9  77  20 

Paid  in  settlement  of  case  of  Margaret 

OUbane  V.  Estate 500  00 

B.  De  V.  O'Connor,  Atty.  fees 60O  00 

Retained  for  serricea 2l4  00 

Monument  erected  in  cemetery 850  00 

After  hearing  of  this  appeal  before  a  Jus- 
tice of  the  superior  court,  without  a  Jury, 
Jury  trial  having  been  waived,  the  justice 
allowed  all  of  the  contested  items  except 
that  one  specified  as,  "Paid  on  execution 
In  case  of  John  J.  GUbane,  $77.20,"  which 
was  disallowed. 

[1]  The  appellants  excepted  to  this  deci- 
sion, and  the  case  Is  now  before  this  court 
upon  the  bill  of  exceptions.     The  decision 
of  the  justice  states  that  "liis  account,  sworn 
to,  is  submitted  by  the  executor.    There  was 
no  cross-examination  of  him  by  tbe  appel- 
lants."   But  the  transcript  of  testimony  does 
not  show  that  the  executor  was  present  in 
court,  or  that  the  account  was  submitted  by 
him  or  sworn  to  by  him  in  court,  or  ttiat  he 
was  present  at  any  time  before  the  court 
so  that  he  could  be  subjected  to  cross-exam- 
ination.   The  only  evidence  submitted  was 
offered  by  the  appellants,  and  consisted   of 
certain  papers  In  several  *  prior  suits    and 
proceedings    relating   to    the    charges    for 
amounts  paid  to  John  J.  GUbane  for  $77.20, 
and  to  Margaret  GUbane  for  $500.    No  eTl- 
dence  was  offered  by  the  appellants  as  to  the 
other  Items  of  the  account  set  forth  in  the 
reasons  of  appeaL    Nor  does  it  appear  upon 
the  transcript  that  the  appellants  fomuilly 
consented  to  the  introduction  and  admission 
of  the  account  sworn  to  by  the  executor  as 
prima  fticie  evidence  of  tbe  correctness  and 
propriety  of  tbe  items  therein  charged,  and 
waived  the  proof  of  the  items  of  tbe    ac- 
count as  to  which  they  had  taken  their  ap- 
peal.   This  procedure  was  highly  irregular. 
The   mere   presentation    of  a   copy    of  the 
sworn   account   of    the   executor,   produced 
with  other  papers  from  the  probate  court, 
as  a  part  of  the  record  of  tbe  probate  court, 
to  show  what  the  appeal  relates  to,  is    not 
evidence  of  tbe  propriety  and  correctness  of 
the  items  of  tbe  account,  and  should    not 
have  been  accepted  as  such   by  the    trial 
judge,   unless   expressly   stipulated   by     the 
parties.     Upon  appeal  from  a  decree  allow- 
ing an  administrator's  or  executor's  account 
by  the  probate  court  the  administrator   or 
executor  who  presented  the  account  for   a.1- 
lowance  in  tlie  probate  court  is  "tbe  party- 
holding  the  affirmative"  under  rule  14  (la-w 
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roles)  of  tbe  saperlor  court,  and  sbonld  pro- 
ceed In  dae  form  at  tbe  ontset  to  present  his 
account  and  the  yoncher*  showing  Ms  ex- 
pendltares,  or  other  oTldence  in  support  of 
the  items  of  the  account  as  to  which  tbe  ap- 
peal is  claimed,  so  that  the  conrt  may  at  tbe 
ontset  have  eyidence  before  it  as  to  tbe  con- 
tested items.  Unless  this  procedure  is  fol- 
lowed, there  is  no  evidence  before  tbe  conrt 
npon  wlilcb  it  can  act  as  to  the  allowance 
or  disallowance  of  tbe  contested  items,  or 
upon  wliicb  tbe  appellants  are  required  to 
offer  any  testimony  (unless  by  stipulation  as 
above  referred  to,  which  in  this  case  there 
ts  nothing  to  show). 

We  find,  therefore,  in  this  case  that  tbe 
record  does  not  show  that  the  appeal  was 
ever  properly  presented  to  tbe  trial  Judge, 
or  that  there  was  any  evidence  before  him 
as  to  the  last  three  items  of  tbe  account 
above  set  forth  showing  whether  or  not  tbe 
several  sums  of  $600,  $214,  or  $350,  bad  been 
actually  expended,  or  as  to  tbie  propriety  of 
tbe  same  as  credits  to  tbe  account  So  that 
we  find  that  when  tbe  trial  judge  allowed 
these  items,  as  he  did  in  bis  decision,  be 
acted  without  evidence,  and  so  without  au- 
thority; and  as  to  tbe  allowance  of  these 
items,  therefore,  we  sustain  the  appellants' 
exception  to  bis  decision. 

[2]  As  to  tbe  other  items  in  dispute,  the 
transcript  does  show  that  evidence  was  of- 
fered by  tbe  appellants,  upon  which  the  trial 
Judge  could  and  did  act  Tbe  item,  "Paid  on 
execation  in  case  of  John  3.  Gilbane,  $77.20," 
appears  to  have  been  based  upon  a  Judgment 
of  tbe  district  court  and  an  inspection  of 
tbe  papers  presented  and  referred  to  in  tbe 
transcript  shows  that  tbe  Judgment  upon 
wbicb  tbe  execution  was  issued  was  a  per- 
sonal judgment  against  said  Hawkins,  and 
not  a  Judgment  against  tbe  estate  of  James 
Gilbane,  and  so  tbe  same  was  properly  dis- 
allowed. As  to  tbe  claim  of  Margaret  Gil- 
bane, evidence  also  appears  fully  showing 
tbe  basis  of  tbe  claim  and  tbe  proceeding 
relative  thereto,  and  as  to  this  claim  we 
think  tbe  evidence  was  sufficient  to  warrant 
tbe  trial  Judge  in  considering  tbe  same  and 
making  a  finding  thereon. 

[3]  As  to  this  claim  of  Margaret  GUbane, 
it  bas  been  before  this  court  in  two  prior 
proceedings.  Gilbane  t.  Hawkins,  29  R.  I. 
502,  72  Atl.  723;  Carney  v.  Superior  Court, 
30  B.'  I.  276,  74  Atl.  1018.  From  these  cases 
it  appears  that  Margaret  Gilbane  filed  her 
daim  against  the  estate  of  James  Gilbane 
in  tbe  probate  clerk's  office  seasonably  after 
tbe  death  of  James  Gilbane  for  tbe  sum  of 
$768;  that  these  appellants  objected  to  the 
allowance  of  tbe  claim,  and  tbe  same  was 
disallowed  by  tbe  executor;  that  thereafter 
suit  was  brought  by  Margaret  Gilbane,  in 
Hie  district  court,  for  the  sum  of  $500,  re- 
mitting $268,  and  that  tbe  appellants  at- 
tempted to  defend  this  suit  by  consent  of  tbe 
executor,  and  by  tbeir  attorn^  In  tbe  dis- 


trict court  did  in  tbe  name  of  John  B.  Haw- 
kins claim  a  Jury  trial,  and  the  case  was 
certified  to  tbe  superior  conrt  npon  such 
claim.  After  it  got  there,  Hawkins  sub- 
mitted to  Judgment  for  $500,  and  tbe  case 
was  brought  to  this  court  upon  exceptions 
alleged  by  these  appellants,  claiming  tbe 
right  to  defend  said  suit  Upon  examina- 
tion of  tbe  papers  in  this  conrt  it  was  found 
that  the  action  was  brought  against  tbe  de- 
fendant Hawkins  personally,  since  it  ap- 
pears in  tbe  writ  and  declaration  that  tbe 
plaintiff  declares  against  Hawkins  on  a  con- 
tract of  indebtedness  and  a  promise  by  him 
only,  without  any  allegation  to  show  that  it 
was  orginally  an  indebtedness  of  tbe  deceas- 
ed James  GUbane;  and  for  that  reason,  be- 
cause tbe  Judgment  was  not  against  tbe  es- 
tate, the  devisees  under  the  wUl  of  Gilbane 
had  no  interest  in  it  and  their  proceedings 
to  set  it  aside  were  dismissed.  Gilbane  v. 
Hawktais,  29  B.  I.  602,  72  Atl.  723.  Subse- 
quently, when  tbe  same  suit  bad  been  re- 
mitted to  tbe  superior  court  the  parties  on 
May  19,  1909,  attempted  to  so  amend  tbe 
suit  as  to  make  it  a  suit  against  tbe  estate 
of  James  Gilbane  by  agreement  signed  by 
attorneys  and  filed  in  tbe  superior  court, 
whereby  tbe  former  Judgment  was  vacated, 
and  tbe  writ  and  declaration  were  amend- 
ed; and  on  May  21,  1909,  tbe  attorneys  filed 
an  agreement  in  said  superior  court,  where- 
by defendant, "as  executor  under  tbe  will  of 
James  Gilbane,  submitted  to  Judgment  for 
plaintiff  for  $500  upon  tbe  amended  writ 
and  declaration.  It  is  to  be  noted  that  tbe 
claim  of  Margaret  Gilbane  was  disallowed 
by  tbe  executor  May  7,  1008,  and  she  was 
notified  of  siKb  disallowance  on  tbe  same 
day.  So  that  it  appears  that  more  than  a 
year  elapsed  before  tbe  writ  and  declaration 
were  so  amended,  as  above  set  forth,  as  to 
appear  on  their  face  to  be  an  action  against 
tbe  estate. 

It  is  tbe  opinion  of  this  conrt  that  under 
the  circumstances  as  above  set  forth,  tbe 
amendment  above  set  forth,  whereby  a  suit, 
originally  commenced  against  Hawkins  in- 
dividually, was,  after  more  than  a  year  from 
the  notice  of  disallowance  of  tbe  clabu,  con- 
verted into  an  action  against  tbe  estate,  was 
invalid.  Tbe  provision  of  law  applicable  to 
a  suit  on  a  disallowed  claim  against  an  es- 
tate at  the  time  this  suit  was  brought  is 
found  in  tbe  court  and  practice  act  as  fol- 
lows: "Sec.  891.  If  the  estate  is  solvent, 
and  commissioners  are  not  appointed,  suit 
must  be  brought  on  a  disallowed  claim  with- 
in six  months  after  notice  is  given  to  the 
creditor  tliat  tbe  same  is  disallowed;  and  un'- 
less  otherwise  authorized,  suit  on  such 
claims  shall  not  be  brought  thereafter 
against  tbe  executor  or  administrator."  It 
is  manifest  that  the  original  suit  brought 
by  Margaret  Gilbane  against  John  B.  Haw- 
kins, tieing  a  suit  against  Hawkins  person- 
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ally  and  not  against  the  estate  of  James 
Otlbane,  was  not  a  salt  brought  within  six 
months  after  notice  of  disallowance  in  con- 
templation of  the  statute  above  quoted. 
And  it  la  equally  clear  that  the  attempted 
amendment  of  the  suit  as  above  set  forth 
was,  In  legal  effect,  the  Institution  of  an  en- 
tirely new  suit  against  the  executor  after 
the  statute  of  limitations  had  taken  effect. 
The  action  in  which  Judgment  has  been  en- 
tered against  the  executor  of  the  will  of  ap- 
pellants' testator  was  not  instituted  within 
six  months  after  notice  to  claimant  of  dis- 
allowance of  the  claim,  and  Is  therefore  null 
and  void  under  the  special  statute  of  limita- 
tions. 

[4]  A  claim  against  the  estate  of  a  deceas- 
ed person  is  absolutely  extinguished  by  the 
special  statute  of  limitations  if  not  sued 
within  six  months  after  notice  of  disallow- 
ance of  the  claim.    Kenyon  y.  Prob.  Ck>urt, 

27  B.  I.  666,  65  Atl.  267:  Thompson  t.  Hox- 
sle,  26  B.  I.  877,  66  AU.  930;  Mason  t.  Taft. 

28  B.  I.  888,  60  Atl.  648.  The  executor  can- 
not waive  the  special  statute  of  limitations, 
and,  when  he  attempts  to  do  so,  the  court 
will,  on  its  own  motion,  upon  discovering 
the  fact,  apply  the  rule  of  the  statute.  Ken- 
yon V.  Prob.  Court,  supra;  Thompson  v.  Hox- 
sie,  supra. 

[I]  It  has  frequently  been  decided  by  this 
court  that  the  amendments  permitted  by  our 
statute  do  not  include  such  amendment  as 
would  make  one  suit  into  another  suit  of  a 
different  form  or  for  a  different  cause  of  ac- 
tion. WUcox  V.  Sherman,  2  R.  I.  640;  Thay- 
er V.  Farrell,  11  B.  I.  806;  Barnes  v.  Mowry, 
11  B.  I.  420;  Dowling  v.  aark,  18  B.  I.  650 ; 
Vlall  V.  Town  CouncU,  18  B.  I.  406,  28  AU. 
844. 

We  are  of  the  opinion  that  the  suit  as  it 
was  finally  amended  by  authority  of  the 
superior  court  was  a  suit  for  a  different 
cause  of  action  against  a  party  not  the  de- 
fendant in  the  original  suit,  and  that  the 
attempted  amendment  was  a  nullity,  and 
therefore  that  the  judgment  rendered  there- 
on was  a  nullity  as  against  the  estate  of 
James  Ollbane;  that,  therefore,  the  executor 
was  not  authorized  to  pay  such  Judgment; 
and  that  this  item  in  Ills  account  should 
have  been  disallowed  by  the  superior  court 
The  appellants'  exception  to  the  decision  of 
the  trial  Judge  is  therefore  sustained;  and 
the  case  is  remitted  to  the  superior  court 
for  a  new  trial  as  to  all  the  contested  items 
of  the  account,  except  as  to  the  Item  of 
$77.20  which  was  disallowed,  and  except  al- 
so as  to  the  item  of  $500  paid  in  settlement 
of  case  of  Margaret  Gllbane,  as  to  which  it 
is  ordered  that  the  same  be  disallowed. 

On  Motion  for  Reargument 
PBB  OUBIAM.    Upon  motion  filed  by  ap- 
pellee for  leave  to  file  a  motion  to  reargue 
the  above-entitled  cause,  after  opinion  deliv- 


ered, we  have  made  careful  examination  of 
the  grounds  of  the  motion  and  of  the  cases 
cited  in  support  thereof,  and  are  of  the  opin-, 
ion  that  all  of  the  grounds  set  forth  in  the 
motion  were  fully  considered  prior  to  render- 
ing the  opinion  of  the  court.  The  cases  dted 
relate  to  statutes  and  procedure  in  other 
states,  and  have  no  bearing  upon  the  peculiar 
statute  of  limitations  relating  to  suits  brought 
to  recover  claims  against  estates  under  the 
law  of  Bhode  Island,  and  are  inapplicable 
here. 
The  motion  is  denied  and  dismissed. 


GAIiVm  T.  BHODE  ISIAND  CO. 

(Supreme  Court  of  Rhode  Island.    May  27, 
1912.) 

Cabbiebs  (S  314*)— iNJUsnes  to  Pabsengebs 

— DEOLABATION  —  ACnONABLC   NEOLIOElrCS. 

Plaintiff,  after  alleging  that  defendant  was 
the  owner  and  operator  of  an  electric  railroad, 
alleged  that  plaintiff  was  in  the  exercise  of  due 
care  beinf  carried  as  a  passenger  In  a  certain 
wagon  driven  by  a  driver  over  whom  plaintiff 
had  DO  control,  and  that  defendant  suddenly, 
withoat  any  notice  or  warning,  operated  one 
of  its  cars  along  the  track  approaching  the 
wagon  from  the  rear,  and  that  defendant  so 
negligently  managed  the  car  that  it  struck  the 
wagon,  so  that  plaintiff  was  thrown  therefrom 
with  great  violence  and  Injured.  Held,  that 
the  declaration  sufficiently  charged  actionable 
negligence  in  that  defendant  so  operated  its 
car  without  notice  or  warning  as  to  come  into 
collision  with  the  vehicle  in  which  plaintiff  was 
riding. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  ti  1260, 1270, 1273-1280;  Dec  Dig. 
i  814.*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  WUlard  B. 
Tanner,  Presiding  Justice. 

Action  by  William  F.  Galvin  against  the 
Rhode  Island  Company.  From  an  order  sus- 
taining a  demurrer  to  plain tlfTs  declaration, 
he  brings  exoeptlon&    Sustained. 

John  W.  Hogan  and  PbiUp  S.  Knauer. 
both  of  Providence,  for  plaintiff.  Joseph  C. 
Sweeney  and  G.  Frederick  Frost  both  of 
Providence,  for  defendant 

PARKHUBST,  J.  This  is  an  action  on 
the  case  for  negligence  brought  by  Willlaiu 
F.  Galvin  against  the  defendant  company 
for  injuries  received  on  Main  street  in  Paw- 
tucket  on  the  12th  day  of  August  A.  r>. 
1910,  about  10  o'clock  p.  m. 

The  plaintiff,  as  alleged  in  the  declaration, 
was  riding  as  a  passenger  In  an  express 
wagon,  driven  by  one  Flora  Gibbons.  WliUe 
the  wagon  was  being  driven  in  a  northerly 
direction  along  Main  street  the  defendant 
company,  by  its  servants,  ran  one  of  Its  cars 
along  said  Main  street  In  a  northerly  direc- 
tion after  the  wagon  at  high  speed  so  tliat 
the  car  overtook  and  collided  with  the  wag- 
on in  a  violent  rear-end  collision,  throwlu.i; 
the  plaintiff  to  the  street  and  causing  the 
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injuries   complained   of  In   the  declaration. 

In  the  superior  court  the  defendant  de- 
murred to  the  declaration  on  the  following 
grounds:  "(1)  That  It  does  not  appear  in 
and  by  said  plalntUTs  declaration  in  what 
the  alleged  negligence  of  said  defendant 
consists.  (2)  That  it  does  not  appear  in  and 
by  said  declaration  that  said  defendant  was 
guilty  of  any  negligence  whatever."  This 
demurrer  was  heard  before  Mr.  Justice  Tan- 
ner, October  24,  1911,  and  sustained.  The 
plaintiCF  duly  excepted  to  the  ruling  sustain- 
ing the  demurrer,  and  has  alleged  such  rul- 
ing as  error  prejudicial  to  him  in  his  bill  of 
exceptions  thereafter  duly  allowed.  The 
case  is  now  before  this  court  upon  said  bill 
of  exceptions;  this  being  the  only  exception 
in  the  case. 

The  demurrer  raises  the  sole  question 
whether  the  declaration  clearly  and  spe- 
oiflcally  points  out  actionable  negligence  on 
the  part  of  the  defendant  The  second  ques- 
tion suggested  upon  the  plaintiff's  brief, 
whether,  as  the  declaration  shows  that  the 
plaintiff  was  riding  as  a  passenger  in  the 
wagon  which  was  struclc  by  the  defendant's 
car,  be  Is  or  is  not  obliged  to  negatlTe,  by 
allegation  and  proof,  the  negligence  of  the 
driver  of  the  wagon.  Is  not  raised  by  the 
demurrer  and  will  not  be  considered  by  this 
court.  The  declaration,  in  our  opinion, 
shows,  with  sufficient  clearness,  negligence 
upon  the  part  of  the  defendant  in  that  its 
motorman,  without  notice  or  warning,  drove 
its  car  into  a  rear-end  collision  with  the 
wagon  In  which  the  plaintiff  was  a  passen- 
ger. 

Tbe  essential  allegations  of  the  de<^ara- 
tion  are:  "The  defendant  company  was  the 
owner  *  *  *  of  certain  rails  and  rail- 
way tracks  then  and  there  laid,  to  wit,  in 
Main  street,  a  public  highway  in  said  Paw- 
tucket,  and  was  then  and  there  the  owner 

•  •  •  of  certain  electric  cars  •  •  • 
then  and  there  operated  over  and  along  said 
rails  and  tracks  laid  in  said  Main  street 

*  *  •  And  the  plaintiff  avers  that,  to 
wit,  on  the  day  and  date  aforesaid,  he  waa 
then  and  there  in  the  exercise  of  due  care 
upon  Ate  part  all  the  while,  and  wot  then 
and  there  carried  as  a  passenger  in  a  cer- 
tain wagon  then  and  there  driven  by,  to  wit, 
said  Flora  Gibbons,  over  tohich  driver  tlie 
plaintiff  avers  he  had  no  control,  •  •  • 
and  which  said  wagon  was  then  and  there 
being  driven  in  a  northerly  direction  along 
said  Main  street,  to  wit,  near  the  Junction 
therewith  of  Pawtucket  avenue  (another  pub- 
lic highway  in  said  Pawtucket),  when  sud- 
denly, ioithout  any  notice  or  warning,  the 
defendant  operated  one  of  its  said  cars  over 
its  rails  and  tracks  along  said  Main  street, 
approaching  from  the  rear  tlie  wagon  in 
which  tbe  plaintiff  was  riding ;  and  said  de- 
fendant so  negligently  managed,  operated, 
and  controlled  said  car  that  the  same  struck 
and  collided  with  said  wagon  so  that  the 
same  was  broken  and  demolished  and  the 


plaintiff  was  thrown  therefrom  with' great 
force  and  violence,"  etc.  Such  averments 
have  frequently  been  lield  by  this  court  to 
constitute  sufficient  allegations  of  negligence 
in  the  defendant 

The  charge  of  negligence  in  the  declara- 
tion briefly  stated  is  that  the  car  of  the  de- 
fendant company,  moving  in  the  same  direc- 
tion as  the  wagon  in  which  tbe  plaintiff  was 
riding,  overtook  the  wagon  without  gluing 
notice  or  warning  of  its  approach  and  collid- 
ed with  the  wagon. 

In  the  case  of  Parker  v.  Prov.  &  Stoning- 
ton  S.  Co..  17  R.  I.  376,  22  AU.  284,  23  Atl. 
102.  14  li.  B.  A.  414,  83  Am.  St  Bep.  869, 
upon  demurrer  to  a  declaration  In  trespass 
on  the  case  for  negligence  in  a  collision  of 
vessels  on  the  public  waters  of  the  state, 
the  rules  in  rdatlon  to  the  necessary  allega- 
tions of  the  declaration  are  set  forth  as  fol- 
lows: "May  29,  1881.  Per  Cnrlam.  Die 
court  is  of  opinion  that  the  declaration  snf- 
flclently  states  a  cause  of  action  by  set- 
ting forth  that  the  defendant's  servants  so 
negligently  and  carelessly  managed  and  nav- 
igated its  steamer  that  it  ran  upon  and  sank 
the  vessel  of  the  plalntifTs  testator.  This  is 
the  usual  form  of  charging  negligence  in 
cases  of  highway  collisions.  The  essential 
facts  with  reference  to  negligence  are  first 
plaintiff's  right  to  the  highway;  second,  in 
the  exercise  of  due  care ;  and.  third,  defend- 
ant's Interference  with  plaintiCTs  right  by 
running  into  him.  The  defendant  objects  to 
this  declaration  upon  the  ground  that  it  does 
not  state  in  what  the  negligence  consisted, 
and  so  does  not  inform  him  of  the  particu- 
lar case  he  is  called  upon  to  answer,  nor 
sufficiently  protect  him  for  the  future  In  case 
of  Jadgmmt  Undoubtedly  a  full  statement 
to  this  extoit  is  generally  necessary,  for  in 
most  cases  there  would  be  no  case  stated 
without  it  Negligence  consists  in  omitting 
to  do  a  duty,  or  in  doing  it  so  carelessly  as 
to  bring  injury  to  another.  Ordinarily, 
therefore^  unless  the  particular  duty  and  its 
breach  are  set  forth  in  the  declaration,  no 
negligence  appears.  These  are  the  backbone 
of  the  declaration,  without  which  It  cannot 
stand.  The  details  which  prove  tbe  negli- 
gence need  not  be  set  forth,  but  there  must 
be  an  averment  of  facts  showing  the  duty 
and  tbe  general  manner  of  its  breach,  or 
else  no  case  is  stated.  But  in  collisions  tbe 
force  and  injury  are  direct,  and,  except 
where  the  injury  is  caused  by  the  careless- 
ness of  a  servant,  an  action  of  trespass  may 
generally  be  maintained,  in  which  the  aver- 
ment of  the  force  alone  would  be  sufficient 
1  Chitty  on  Pleading,  •127;  2  Id.  •713,  *8e0. 
In  collisions,  it  is  almost  impossible  to  do 
more  than  state  the  fact  that  while  upon 
a  highway.  In  the  exercise  of  due  care,  the 
plaintiff  was  run  into  by  the  defendant. 
This  raises  a  presumption  of  negligence  noth- 
ing appearing  to  the  contrary,  because  of 
the  defendant's  control  of  tbe  ag^it  of  the 
Injury,  and  because  such  accidents  do  not 
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occur  without  negligoice.  The  plaintiff  can 
seldom  know  or  state  just  how  it  was  done, 
whether  by  carelessness  in  one  way  or  an- 
other, or  even  by  design.  In  the  case  at  bar, 
the  plaintiff  can  neither  be  expected  nor  re- 
quired to  state  in  what  particular  way  the 
defendant's  servants  on  another  boat  were 
negligent.  It  is  enongh  to  state  facts  which 
naturally  or  necessarily  raise  a  presumption 
of  negligence." 

And  to  the  same  effect,  following  the  last 
cited  case,  Is  Ooldrick  r.  Union  R.  H.  Go., 
20  R.  I.  128,  87  Atl.  635.  In  both  oT  these 
cases  the  allegations  of  the  declarations  were 
essentially  similar  to  those  in  the  case  at 
bar  where  there  Is  a  collision  alleged  with 
sufficient  clearness  to  show  that  it  was  a 
rear-end  collision,  brought  about  by  the  neg- 
ligence of  tlte  defendant  without  warning  of 
appnkcb,  under  such  drcumstances  as  to 
preclude  the  plaintiff  from  stating  more  facts 
regarding  it  than  appear  upon  the  face  of 
the  declaration. 

Reference  is  also  made  to  the  following 
cases,  where,  uiton  proof  of  a  state  of  facts, 
similar  to  those  alleged  in  this  declaration, 
relating  to  rear-end  collisions,  this  court  held 
such  facts,  as  proved,  to  be  sufficient  evidence 
of  negligence. 

In  the  case  of  Pawtucket  Baking'  Ck>.  v. 
Rhode  Island  Co.,  82  R.  I.  517,  519,  80  Ati. 
665,  this  court  held  that  a  motorman  who 
drives  bis  car  into  a  rear-end  collision  with 
a  wagon  upon  the  highway,  without  warning 
or  notice  of  its  approach,  was  guilty  of  a 
reckless  act  Speaking  through  Mr.  Justice 
Blodgett,  the  optoion  holds  as  follows:  "In- 
asmuch as  the  defendant  offered  no  defense, 
we  thus  have  presented  affirmative  testimo- 
ny showing  that  the  defendant's  car  collided 
with  the  rear  of  the  plaintiff's  covered  wag- 
on while  being  driven  on  the  car  track  at 
about  9:30  p.  m.,  and  that  no  bell  was  rung 
to  give  warning  of  the  approaching  car.  The 
record  Is  sil^it  as  to  whether  the  plaintiff 
looked  or  did  not  look  to  the  rear  for  ap- 
proaching cars,  as  it  is  silent  as  to  the  rate 
of  speed  of  the  car  at  the  street  crossing  in 
question,  the  distance  from  the  wagon  at 
which  the  motorman  first  saw  the  wagon  on 
this  unbroken  stretch  of  straight  track  of  a 
quarter  of  a  mile,  as  also  It  fails  to  show 
that  the  motorman  made  any,  even  the  slight- 
est, effort  to  stop  the  car  at  any  time,  or 
even  whether  his  headlight  was  burning  or 
not.  So  far  as  appears  from  this  record  in 
which  the  defendant  has  not  seen  fit  to  of- 
fer any  explanation  of  the  cause  of  the  acci- 
dent, it  appears  to  have  been  a  reckless  act 
of  the  motorman  in  simply  running  down, 
from  the  rear,  the  plaintlfTs  wagon  which 
was  lawfully  on  the  highway  at  that  time 
and  place,  without  notice  or  warning  of  any 
kind." 

In  Oyer  t.  Union  Railroad  Ck>.,  25  R.  I. 
222,  65  Atl.  688,  this  court,  in  considering  a 
rear-end  collision,  said:  "But  a  consideration 


of  the  evldoice  shows  that  the  negligence  of 
the  defendant  was  so  clearly  established  that 
a  new  trial  would  be  of  no  avail,  dnce  it 
clearly  appears  that  the  plaintiff  was  over- 
taken from  the  rear  by  the  car  of  the  defend- 
ant company,  which  was  then  running  at  a 
high  and  excessive  rate  of  speed." 

While  in  the  case  at  bar  there  Is  no  al- 
legation with  reference  to  the  rate  of  speed 
at  which  the  car  was  running,  there  is  an 
allegation  that  the  "defendant  so  negligently 
managed,  operated,  and  controlled  said  car 
that  the  same  struck  and  collided  with  said 
wagon,"  etc.  We  are  of  the  opinion  that  the 
declaration  clearly  and  sufficiently  sets  forth 
a  prima  fade  case  of  actionable  negligence, 
and  that  the  superior  court  erred  in  sustaiu- 
ing  the  demurrer. 

The  plaintiff's  exception  is  therefore  sus- 
tained, and  the  case  is  remitted  to  the  supe- 
rior court,  with  direction  to  enter  its  order 
overruling  the  demurrer  and  for  further  pro- 
ceedings. 


RUTLAND  KY.,  LIGHT  &  POWER  CX).  T. 
CLARENDON  POWER  CO. 

(Supreme  Court  of  Vermont    Rutland.    May 
20,  1912.) 

1.  Eminent   Domain    (S   274*)— iKJUWcnoN 

AOAINBT— RiOET  TO  RELIEF. 

An  injunction  against  condemnation  pro- 
ceedlnn  does  not  lie  wiien  the  matter  relied 
upon  tor  the  injunction  may  be  urged  as  a  de- 
fense to  the  proceedings  themselves. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  {{  753,  765-768;  Dec.  Dig. 
I  274.*] 

2.  Eminent  Domain  ({  47*)— Pbopebtt  Sub- 
ject TO. 

Property  already  devoted  to  a  public  use 
cannot  be  taken  for  another  public  use  without 
legislative  authority,  whether  It  was  acquired 
by  condemnation  or  purchase. 

[Ed.  Note. — ^For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  U  107-120:  Dec.  Dig.  | 
47.*] 

8.  Eminent  Domain  ({  13*)— Rioht  to  Ex- 

EBCISB. 

Existence  of  a  pnblic  use  is  a  prerequisite 
to  the  right  to  exercise  the  right  of  eminent 
domain. 

[Ed.  Note. — ^For  other  cases,  see  Ehninent 
Domain,  Cent  Dig.  ii  51-63;  Dec  Dig.  | 
13.*] 

4.  Eminent  Domain  ({  47*)— "Ponuto  Usk." 

The  term  "public  use,"  as  used  in  the  rule 
governing  the  right  to  condemn  property  al- 
ready devoted  to  a  pnbUc  use.  Is  employed  in 
the  sense  In  which  it  is  used  in  the  la-w  of 
eminent  domain,  and  It  may  be  that  the  mean- 
ing of  the  term  varies  according  to  its  appli- 
cation. 

[Ed.  Note. — For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  ii  107-120;  Dec.  Dig.  S 
47.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  6,  pp.  6825-5837;    voL  8,  p.  7774.] 

5.  Eminent  Domain  (i  2*)— Analoot  with 

POWEBS  or  RE6tTI.ATI0N. 

There  is  analogy  between  the  powers  of 
regulation  and  eminent  domain  to  the  extent 
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that,  In  both,  distinction  between  pnbUc  and 
private  ases  lies  in  the  character  of  the  nae. 

[Ed.  Note. — For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  {S  3-12;    Dec  Dig.  {  2.*] 

&  JOkinent  Dokain    (8  198*)— P0BIJO  Nb- 

CKSBITT— NaTUBIS  Of  QCESTIOR. 

-The  question  of  public  necessity  in  a  con- 
demnation proceeding  is  one  of  fact. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent.  Dig.  ||  525,  526,  528,  63&-539; 
Dec.  Dig.  i  198.*] 

7.  Emikent  DoicAiN  (I  13*)— Public  Usb. 

The  public  use  essential  to  the  exercise  of 
the  right  of  eminent  domain  api>ear8  from  the 
character  of  the  business  and  is  to  be  safe- 
gnarded. 

[EkL  Note. — For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  8S  51-63;   Dec.  Dig.  i  13.*] 

8.  Eminent  Domain  (§  18*)— Public  Usb— 
Legislative  Power. 

Though  the  Legislature  cannot  make  that 
public  which  is  in  essence  private  as  affecting 
the  right  to  condemn  property,  it  can,  by  char- 
ter restrictions  and  provisions,  malce  that  pri- 
vate which  would  otherwise  be  public. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  {{  51-53;  Dec.  Dig.  S 
13.*] 

9.  Eminent  Domain  (§  66*)— Public  Nkces- 
BiTT— Legislative  Poweb. 

Whether  a  i^ven  locality  shows  a  suffi- 
cient demand  for  electric  current  to  warrant 
grant  of  the  power  of  eminent  domain  to  a 
corporation  is  a  legislative  and  not  a  judicial 
question. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  |{  165-167;  Dec  Dig.  f 
66.»] 

10.  Eminent  Domain  (i  35*)— Public  TTsb— 
Electric  Companies. 

In  absence  of  charter  limitations,  a  cor- 
poration which  engages  in  the  business  of  gen- 
eratin'g  and  distributing  electric  current  for 
general  sale  for  power  purposes  devotes  the 
property  to  a  public  purpose  as  much  as  if  it 
bnd  limited  its  business  to  the  sale  of  current 
fnr  lighting  purposes,  and  is  entitled  to  exer- 
cise the  right  of  eminent  domain. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  |  80;   Dec  Dig.  {  35.*] 

11.  Eminent  Domain  (|  47*)— Eight  to  Ex- 
EKCiSE  Poweb. 

Acts  1910,  No.  347,  J  5,  which  authorizes 
a  certain  power  company,  when  necessary,  to 
take  land  or  water  rights,  does  not  authorize 
condemnation  of  water  power  and  rights  held 
by  another  corporation  with  a  purpose  to  de- 
vote them  to  a  public  nae. 

[Ed.  Note.— For  other  caaea,  sea  Eminent 
Domain,  Cent  Dig.  {{  107-120;    Dec  Dig.  { 

12.  Eminent  Domain    (5  274*)— Enjoining 
Condemnation  Pboceedinob. 

One  hydroelectric  company  is  entitled  to 
enjoin  another  from  prosecuting  proceedings 
to  condemn  the  former's  water  power  and 
ri^ts  held  with  a  purpose  to  devote  them  to 
public  nse;  the  complaining  company  not  be- 
ing entitled  to  avaU  Itself  of  the  matters  re- 
lied on  as  a  defense  to  the  condemnation,  be- 
cause of  the  limitation  in  defendant's  charter 
of  the  issnes  to  be  submitted,  to  the  necessity 
of  the  taking  and  the  damages. 

[Ed.  Note. — ^For  other  cases,  see  Eminent 
Domain,  Cent  IMg.  U  753,  765-768;  Dec  IMg. 

Appeal    In    Chancery,    Ratland    Connty; 
Willard  W.  Miles,  Chancellor. 
BiU  by  the  Ratland  Railway,  Light  &  Pow- 


er Company  against  the  Clarendon  Power 
Company.  From  a  decree  pro  forma  over- 
mling  a  demurrer  to  the  bill,  defendant  ap- 
peals.    Affirmed  and   remanded. 

T.  W.  Moloney,  F.  S.  Piatt,  and  Clarke  C. 
Fitts,  for  orator.  Fred  C.  Davis,  J.  C.  Jones, 
and  John  W.  Gordon,  for  defendant 

POWERS,  J.  The  orator  is  a  corporation 
owning  and  operating  an  electric  railway  In 
the  streets  of  the  city  of  Ratland,  and  be- 
tween that  city  and  the  vUlage  of  Falr- 
liaven.  When  this  blU  was  brought,  it  was 
completing  an  extension  of  this  railway  from 
Fairhaven  to  Ponltney.  It  also  supplies  elec- 
tricity for  lighting  the  streets  of  Rutland 
City,  and  the  villages  of  Castleton,  Fair- 
haven,  Ponltney,  and  Hydeville,  and  has  en- 
tered into  a  contract  to  light  the  streets  of 
Walllngford.  It  seUs  electricity  to  individ- 
aals  In  various  towns  in  Rutland  county  for 
light  and  power.  It  owns,  maintains,  and 
operates  dams,  storage  reservoirs,  and  pow- 
er plants  for  the  generation  of  the  electric 
current  required  In  Its  business.  On  account 
of  the  extension  of  its  line  to  Ponltney  and 
its  Walllngford  contract,  it  requires  addi- 
tional power,  and  on  September  2,  1910,  it 
purchased  a  tract  of  land  of  about  46  acres, 
situated  on  Mill  river,  on  which  was  an  un- 
developed, but  valuable,  water  power.  This 
power  the  orator  proposes  to  develop  an3 
ntUIze  In  Its  said  business.  No  claim  is 
made  that  In  any  of  the  matters  specified 
the  orator  Is  outside  its  chartered  authority. 
It  Is  this  water  power,  together  with  a  right 
of  way  across  this  land  for  a  penstock,  that 
the  defendant  which  Is  also  a  corporation 
authorized  by  its  charter  to  manufacture 
and  sell  electric  current,  seeks  to  condemn 
under  the  proceedings  herein  enjoined. 

[1]  The  bUl  Is  demurred  to,  and  In  sup- 
port of  the  demurrer  It  is  insisted  that  the 
court  of  chancery  has  no  Jurisdiction,  since 
the  orator  may  avail  itself  of  the  matters 
set  forth  in  the  bill  aa  a  defense  to  the  con- 
demnation proceedings,  and  so  has  an  ade- 
quate remedy  at  law.  This  objection  the 
orator  does  not  meet  whoi  it  points  to  the 
authorities  holding  that  an  entry  under  color 
of  the  right  of  eminent  domain  will.  In  cer- 
tain circumstances,  be  enjoined.  For,  as 
shown  in  5  Pom.  Bq.  !  466,  restraining  the 
condemnation  proceedings  is  quite  a  differ- 
ent thing  from  restraining  an  actual  entry 
thereunder.  The  rule  is  there  stated  to  be 
that  no  Injunction  lies  against  the  prosecu- 
tion of  such  proceedings,  when  the  matter 
relied  upon  as  a  ground  for  the  injunction 
may  be  urged  as  a  defense  in  the  proceed- 
ings themselves.  And  it  Is  generally  so  stat- 
ed. 2  Lewis,  Em.  Dom.  296;  Birmingham, 
etc.,  R.  R.  Co.  V.  Louisville,  etc.,  R.  R.  Co., 
152  Ala.  422,  44  South.  679;  15  Cyc.  987. 
But  If  the  matter  so  relied  apon  cannot  be 
urged  as  a  ieteaae  to  the  proceedings  to 
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condemn,  equity  has  Jurisdiction  to  enjoin 
tbe  proceedings — ^and  tliat  upon  the  broad 
ground  of  the  inadequacy  of  the  legal  rem- 
edy. 

Our  attention  Is  called  to  various  cases 
of  our  own, .  wherein  this  jurisdiction  has 
been  exercised  by  the  court  of  chancery. 
The  question  here  made,  however,  does  not 
appear  to  have  been  raised  In  these  cases, 
and  consequently  they  cannot  be  accepted 
as  conclusive  of  the  right  so  to  proceed — 
though  tbey  might  influence  our  decision 
If  we  regarded  it  as  a  doubtful  question. 
Accepting,  then,  the  Pomeroy  rule  as  a  cor- 
rect statement  of  the  law  of  the  subject 
we  turn  to  a  consideration  of  Its  applica- 
tion to  the  case  in  hand. 

[2]  That  property  already  devoted  to  a 
public  use  cannot  be  taken  for  another  pub- 
lic use,  without  legislative  authority,  ex- 
pressly given  or  necessarily  implied,  is  the 
unquestioned  law  of  this  state.  Barre  R. 
R.  Co.  V.  M.  &  W.  R.  R.  Co.,  61  Vt  1,  17 
Atl.  823,  4  L.  R.  A.  785,  15  Am.  St  Rep.  877 ; 
Rut-Can.  R.  B.  Co.  t.  C.  V.  By.  Co.,  72  Vt 
128,  47  Atl.  899.  And  It  makes  no  difference 
whether  the  property  was  acquired  by  con- 
demnation or  purchase.  Evergreen  Cemetery 
Ass'n  V.  New  Haven,  43  Conn.  234,  21  Am. 
Rep.  643;  15  Cyc.  614;  Randolph,  Em.  Dom. 
8  97. 

[3]  An  attempt  to  give  a  sufBdently  ac- 
curate and  comprehensive '  definition  of  the 
term  "public  use"  would  be  a  perilous  un- 
dertaking. The  difficulty,  if  not  impossibil- 
ity, of  formulating  such  a  definition,  is 
everywhere  recognized.  See  In  re  Barre 
Water  Co.,  62  Vt  27,  20  Atl.  109,  0  U  B.  A. 
195,  note  to  Grafton  v.  St  Paul,  etc.,  Ry. 
Co.,  22  t>.  R.  A.  (N.  S.)  1.  The  eases  wherein 
the  meaning  of  the  term  is  judicially  consid- 
ered are  of  three  classes:  Those  dealing 
with  the  right  of  eminent  domain;  those 
concerning  the  law  of  taxation;  and  those 
involTlng  the  power  of  legislative  regulation. 
Each  of  these  attributes  of  sovereignty, 
though  dUFering  from  the  others  in  essential 
particulars,  Implies  a  public  use  as  a  neces- 
sary condition,  and  one  without  which  it 
cannot  be  called  Into  activity. 

In  seeking  out  the  principle  on  which  this 
right  of  legislative  regulation  is  predicated, 
Prof.  Wyman,  in  his  recent  work  on  Public 
Service  Corporations,  gives  an  interesting 
historical  study  of  the  subject  and  a  careful 
analysis  of  the  decided  cases.  As  a  result 
he  makes  the  whole  question  of  public  use, 
or  what  is  the  same  thing,  public  calling, 
depend  upon  whether  the  calling  Involves  a 
matter  of  public  necessity  and  is  monopolis- 
tic in  character,  in  view  of  the  economic. 
Industrial,  and  commercial  condition  of  the 
times.  Talking  monopoly  as  the  criterion  by 
which  a  given  calling  Is  to  be  tested,  he  de- 
termines its  character  as  public  or  private, 
and  classifies  it  accordingly.  He  divides 
monopolies    into    three    classes:      Natural, 


state  granted,  and  virtual.  And  his  conclu- 
sion is  that  when  one  engages  in  a  business 
which  is  fairly  assignable  to  either  of  these 
classes,  his  business  becomes  affected  with 
a  public  interest,  and  the  rights  of  the  pub- 
lic therein  may  be  protected  by  legislative 
action,  and  the  conduct  of  the  business  reg- 
ulated accordingly.  That  a  business  purely 
private  is  not  subject  to  such  regulation  is 
plain  enough.  It  is  only  when  the  public 
has  an  interest  In  it  that  it  has  any  rights 
to  be  so  protected.  Nor  Is  the  situation 
changed  (according  to  Prof.  Wyman's  theory> 
if  that  business,  for  one  reason  or  another, 
becomes  locally  or  temporarily  monopolistic, 
as  where  a  local  merchant  for  the  time  be- 
ing controls  the  whole  available  supply  of 
a  given  commodity,  it  is  still  a  private  en- 
terprise, and  (in  the  respect  now  under  con- 
sideration) free  from  legislative  regulation 
or  control.  On  the  other  hand,  a  public  call- 
ing may  become  locally,  or  temporarily,  com- 
petitive, as  where  two  railroads  come  to 
serve  the  same  territory ;  but  such  do  not 
thereby  lose  their  character  as  public  serv- 
ice corporations,  and  they  remain  subject  to 
regulation  and  control. 

The  distinction,  then,  between  a  public  and 
a  private  calling  inheres  in  the  nature  of 
the  undertaking.  A  railroad  company  Is 
engaged  in  a  business  affected  with  a  pub- 
lic Interest  not  because  it  is  subject  to  reg- 
ulntlon,  but  It  is  subject  to  regulatioa  be- 
cause It  is  affected  with  a  public  Interest. 
On  the  other  hand,  selling  merchandise  in 
a  country  store  is  a  private  enterprise,  not 
because  it  is  free  from  legislative  regulation, 
but  it  Is  free  from  such  regulation  because 
it  is  a  private  business. 

[♦]  It  is  upon  this  theory  that  the  court 
based  its  decision  in  the  much  discussed  and 
oft  cited  case  of  Munn  v.  Illinois,  94  U.   S. 
113,  24  Ia.  Ed.  77,  the  doctrine  of  which  in 
this  respect  has  been  repeatedly  adhered  to 
and  affirmed.    So  far  as  the  matter  of  regu- 
lation of  public  services  is  concerned,    this 
theory   affords  a  test  of  public  use  at  the 
same  time  logical,   workable,   and  satisfac- 
tory.   It  must  be  remembered,  however,  that 
the  case  in  hand  does  not  Involve  the  power 
of  regulation;    we  are  here  concerned  only 
with  the  rule  governing  the  right  to  condemn 
property   already  devoted  to  a  public  use. 
In  this  rule,  the  term  "public  use"  is    em- 
ployed in  the  sense  In  which  it  Is  used  In  tlie 
law  of  eminent  domain,  and  It  may  be  that 
the  meaning  of  the  term  varies  according  to 
its  application.     We  have  spokoi  at  some 
length  upon  the  subject  of  regulation  with  a 
twofold  purpose:   To  meet  the  argument  of 
those  who  say  that  the  question  of  public 
use    to    condemnation    proceedings    depends 
upon  whether  or  not  the  business  for  the  ben- 
efit  of    which    condemnation    is    sought     is 
subject  to  legislative  regulation  and  contxol, 
and  to  afford  the  basis  of  an  argument  by 
analogy.     In  People  v.  Salem,  20  Midi.  4S2, 
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4  Am.  Rep.  400,  Jndge  Ck>oley  ntters  a  cau- 
tion against  argaing  from  one  govemmentat 
power  to  another,  and  asserts  that  property 
may  be  devoted  to  a  public  use  with  reference 
to  one  power  of  government,  and  be  devoted 
to  a  private  use  with  reference  to  another 
power  of  government.  It  was  said  In  Stiles 
T.  Newport,  76  Vt  154,  96  AtL  662,  and  again 

In  Frazler  v.  Slack,  85  Vt ,  81  Aa  161, 

that  the  "public  use"  Involved  In  the  law  of 
eminent  d<Hnaln  Is  not  the  'public  use"  In- 
volved In  the  law  of  taxation;  and  the  idea 
that  the  power  to  regulate  Is  not  determlna- 
tive  of  the  validity  of  a  grant  of  the  power 
of  eminent  domain  lies  at  the  very  founda- 
tion of  the  decision  In  Tyler  ▼.  Beadier,  44 
Tt.  648.  8  Am.  Rep.  398. 

[f]  It  is  not  necessary,  however,  to  deter- 
mine how  far  the  analogy  between  the  pow- 
ers of  regulation  and  eminent  domain  can  be 
omrled  without  breaking  down.  To  this  ex- 
tent the  analogy  can  be  safely  relied  upon: 
In  both  these  powers,  the  distinction  between 
imblic  and  private  uses  lies  In  the  character 
at  the  use.  In  the  law  of  eminent  domain, 
no  lefBS  than  in  the  law  of  regulation,  this 
distinction  la  Inherent,  and  corporations  are 
to  be  classified  according  to  the  nature  of 
the  bnsiness  in  which  they  are  engaged. 

The  result  Is  that  a  railroad  company,  for 
bistance,  which  everybody  agrees  is  engaged 
in  a  public  service,  is  a  public  service  cor- 
poration, not  because  the  power  of  eminent 
domain  may  be  conferred  upon  it,  but  the 
power  of  eminent  domain  may  be  conferred 
opon  it  because  it  is  engaged  in  a  public 
snrlce.  It  would  be  a  public  service  corpo- 
ration, though  the  power  of  eminent  domain 
was  not  conferred  upon  it  So  the  business 
of  the  country  merchant  is  purely  private: 
but  this  Is  not  so  because  the  power  of  eml- 
noit  domain  cannot  be  conferred  upon  him; 
but  the  power  of  emin^it  domain  cannot  be 
conferred  upon  him  because  he  is  engaged 
hi  a  purely  private  enterprise. 

A  determination  of  the  character  of  a  given 
ottetprise  cannot  be  made  upon  a  considera- 
tion of  legal  principles  alone.  Economic  con- 
ditions and  the  needs  of  the  people  must 
bave  attention.  Without  this,  the  power  of 
anlnent  domain  would  lack  that  elasticity 
which  Is  said  in  Re  Barre  Water  Co.,  62  Vt 
27.  20  AtL  109,  9  L.  R.  A.  195,  to  be  essen- 
tial to  the  end  "that  it  may  be  exercised  to 
meet  the  demands  of  new  conditions  and  Im- 
iwovements,  and  the  ever-varying  and  con- 
stantly increasing  necessities  of  an  advanc- 
ing ciTllizatlon." 

On  this  subject  Jndge  Cooley  was  an  ac- 
Icnowledged  conservatlv&  The  doctrine  which 
he  laid  down,  and  which  Is  generally,  If  not 
mdverBally,  accepted  as  the  most  accurate 
and  satisfactory  statement  of  the  law  of  the 
snblect  is  as  follows:  "That  only  can  be 
considered  a  public  use  where  the  govern- 
ment Is  supplying  Its  own  needs,  or  is  fur- 
nishing facilities  for  its  dtUens  in  regard  to 


those  matters,  of  public  necessity,  conven- 
ience, or  welfare  which,  on  account  of  their 
peculiar  character  and  the  difficulty,  perhaps 
impossibility,  of  making  provisions  for  them 
otherwise,  is  alike  proper,  useful,  and  need- 
ful for  the  government  to  provide."  Cooley, 
Const  Llm.  (6th  Ed.)  655.  That  the  public 
must,  to  some  extent,  be  entitled  to  use  or 
enjoy  the  property  taken,  not  by  favor,  but 
as  a  matter  of  right,  Is  conceded.  This,  how- 
ever, does  not  necessarily  imply  direct  partic- 
ipation In  that  particular  property;  It  is 
enough  if  that  property  contributes  directly 
to  the  part  of  the  business  In  which  the  pub- 
lic does  participate. 

It  Is  not  our  purpose  to  attempt  an  extend- 
ed review  of  the  cases  dealing  with  this  sub- 
ject We  shall,  however,  make  brief  ref- 
erence to  the  principal  cases  holding  that  fur- 
nishing electric  power  is  a  private  and  not 
a  public  use.  Fallsburg  Power  &  Mfg.  Co. 
V.  Alexander,  101  Va.  98,  43  S.  E.  194,  61 
L.  B.  A.  129,  99  Am.  St  Bep.  855;  In  re  B. 
I.  Suburban  By.  Co.,  22  B.  I.  457,  48  Atl. 
591,  52  L.  R.  A.  879;  and  Brown  v.  Qerald, 
100  Me.  351,  61  Ati.  785,  70  L.  B.  A.  472,  109 
Am.  St  Bep.  526. 

In  the  case  first  named,  it  was  urged  that 
while  the  plaintiff's  charter  did  not  com- 
mand the  performance  of  the  company's  pub- 
lic duties,  it  did  recognize  It  aa  an  "internal 
improvement  company";  that  it  became  a 
public  service  corporation,  and  the  right  of 
public  control  arose  from  the  grant  of  the 
franchise  of  eminent  domain;  and  that  when 
the  company  undertook  to  devote  its  proper- 
ty to  a  public  use,  it  became  subject  to  pub- 
lic regulations.  The  court  admitted  the 
soundness  of  these  propositions,  but  held 
that  the  use  which  the  public  could  have  of 
the  property  was  vague  and  uncertain,  and 
that,  by  the  charter,  the  company  could  use 
Its  entire  product  In  its  own  business  and 
for  its  own  benefit  It  was  held  that  In  such 
a  case  the  private  benefit  too  clearly  domi- 
nates the  public  Interest  to  find  constitution- 
al authority  for  the  exercise  of  the  power  of 
eminent  domain,  and  that  the  general  laws 
specifying  and  regulating  the  public  duties 
and  obligations  of  internal  improvement  com- 
panies did  not  change  the  situation.  The 
court  then  went  on  to  say:  "We  do  not 
mean  to  say,  however,  that  under  no  condi- 
tion can  the  right  of  eminent  domain  be  con- 
ferred by  the  Legislature  in  furtherance  of 
the  establishment  of  plants  for  the  generat- 
ing of  electric  power  or  other  power,  light 
or  heat  where  pnbllc  necessity  requires  it, 
and  the  public  use  or  benefit  Is  apparent 
and  safely  guarded." 

[I,  7]  But  the  question  of  public  necessity 
is  a  question  of  fact;  the  public  use  appears 
from  the  character  of  the  business,  and  it 
is  safely  guarded  for  the  obligation  to  serve 
all  on  equal  and  reasonable  terms,  facilities, 
and  accommodations,  and  to  faithfully  per- 
form its  other  public  duties,  springs  from 
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the  character  of  the  business  engaged  In,  In- 
dependently of  statutory  provisions  on  that 
subject  TO  illustrate:  A  railroad  company 
must  afFord  reasonable  facilities  for  the 
transportation  of  persons  and  property,  must 
serve  all  on  equal  terms,  most  refrain  from 
granting  special  privileges,  whether  there  Is 
a  statute  on  that  subject  or  not  It  was  so 
at  common  law.  Fitzgerald  t.  G.  T.  R.  R. 
Co.,  63  Yt  169,  22  Atl.  76,  13  L.  R.  A.  70; 
Beale  &  Wyman,  Rate  Regulation,  {{  712- 
716,   719-724. 

[I]  These  obligations  spring  from  the  na- 
ture of  its  business.  This  is  not  saying  that 
such  a  corporation  could  not  be  so  limited 
by  its  charter  as  to  be  made  a  private  cor- 
poration. Though  the  Legislature  cannot 
make  that  public  wl^di  is  in  essence  pri- 
vate, it  can,  by  charter  restrictions  and  pro- 
visions, make  that  private  which  would  oth- 
erwise be  public.  In  the  Rhode  Island  case, 
a  street  railway  company  was  denied  the 
right  to  condemn  land  for  a  power  house 
and  coal  pockets  at  a  distance  of  five  miles 
from  its  line,  on  the  ground  that  it  was  for 
its  private  benefit  and  not  for  public  use. 
We  cannot  agree  that  the  public  has  no  in- 
terest in  the  source  of  supply  of  power  for 
such  a  railroad — whether  purchased,  or  sup- 
plied by  storage  batteries,  or  by  several  sta- 
tions. The  public  is  interested  in  prompt 
service^  in  economical  and  reliable  motive 
power,  for  larger  expenses  mean  increased 
fares.  In  this  particular,  there  is  no  dif- 
ference between  street  and  steam  railways. 
As  well  ftilght  it  be  said  that  it  was  no  con- 
cern of  the  public  whether  a  trunk  line  rail- 
way was  operated  by  steam  generated  by 
coal,  coke,  or  wood,  and  therefore  coal  pock- 
ets were  for  private  use.  Nor  can  the  as- 
sertion that  the  location  chosen  is  a  matter 
of  convenience  and  not  necessity  avail  to 
support  the  decision,  for  the  question  of  ne- 
cessity is  one  of  fact,  and  not  for  the  court 
to  decide. 

The  Maine  case  approves  Judge  Cooley's 
rule  as  above  stated,  but  holds  that  supply- 
ing electric  power  does  not  come  within  it. 
The  case  presents  some  peculiar  features, 
and  it  is  impossible  to  say  how  far  the  deci- 
sion may  have  been  influenced  by  them.  But 
we  cannot  agree  with  the  court's  conclusion. 
To  hold  that  the  supplying  of  electric  cur- 
rent for  heat  and  power  is  not  "furnishing 
facilities  for  its  citizens  in  regard  to  these 
matters  of  public  necessity,  convenience,  or 
welfare  which,  on  account  of  their  peculiar 
character,  and  the  difficulty,  perhaps  impos- 
sibility, of  making  provisions  for  them  oth- 
erwise," or  that  it  is  not  "proper,  useful,  and 
needful  for  the  government  to  provide,"  is 
to  close  our  eyes  to  conditions  which  sur- 
round us.  Wherever  access  can  be  had  to  a 
transmission  line,  farmers  are  running  their 
separators,  chums,  ensilage  cutters,  and  in 
some  cases  milking  machines,  by  this  power. 
In  the  kitchen  the  electric  rangei  washing 


machine,  and  flatiron  are  in  daily  use;  In 
the  sickroom  the  electric  pad,  the  electric 
stove,  and  the  ozonater  have  become  almost 
indisi>en8able;  the  housewife  runs  her  sewing 
machtae.  sweeps,  dusts,  and  cleans  house  b; 
electric  power.    And  the  usefulness  of  ibis 
agency  is  constantly  spreading,  and  the  time 
is   fast   approachtag   when   electricity   will 
come  to  be  (if  I  may  borrow  a  phrase  from 
Mr.  Asqnlth's  recent  speech  to  the  Miners' 
Federation)  "the  llfeblood  of  the  country's 
industries."     It  is  especially  important  In 
this  state,  where,  in  spite  of  our  disadvan- 
tage in  the  matter   of  transportation,   the 
available   water   powers    make   possible  a 
wide  distribution  of  current  for  domestic  and 
industrial  purposes.    The  Maine  case  Is  rea- 
soned on  its  own  peculiar  facts,  though  it  19 
sought  to  establish  a  general  principle.    But 
the  view  taken  was  quite  too  narrow  for  that 
purpose.    The  proposition  that  industries  can 
provide  their  own  power  is  only  true  in  a 
limited  sense.     It  is  a  matter  of  common 
knowledge  that  the  granite  industry,  both  in 
Caledonia  and  Washington  countlea,  has  been 
oitirely  built  over  since  the  advent  of  elec- 
tric power,  and  in  both  localities  there  is  at 
present  a  demand  for  additional  power.    The 
small  dealer  can  now  engage  in  the  business 
with  a  chance  to  succeed  in  competition  wltli 
the  large  operator.    The  industrial  activity 
in  Windham  county  is  made  possible  by  n- 
cent  electric  development  and  installation. 
The  Deerfleld  valley  is  in  process  of  develop- 
ment; the  Fifteen-Mile  Falls  on  the  Connect- 
icut  is   projective.     While   this   very    case 
shows  that  the  necessities  of  Rutland  county 
are  not  yet  supplied;  for,  with  all  of  the  re- 
sources of  the  orator  available^  the  defend- 
ant finds  it  an  attractive  field  to  enter  on  a 
competitive  basis. 

[(]  The  Maine  court  shows  that  there  was 
no  demand  on  the  part  of  the  public  shown 
by  the  case.  But  whether  a  given  locaUty 
shows  a  sufficient  demand  for  current  to 
warrant  the  grant  of  the  power  of  eminent 
domain  is  a  legislative  and  not  a  judicial 
question.  Williams  v.  School  Dist,  33  Vt 
271.  Therein  the  power  of  the  LegisIatuTe  is 
coextensive  with  its  power  in  the  matter  of 
taxation,  which  was  said  in  Burlington  t. 
O.  V.  Ry.  Co.,  82  Vt  6,  71  Aa  826,  to  be, 
except  for  constitutional  Umltatlona,  prac- 
tically absolute. 

[II]  Our  holding,  then,  is  that;  in  the  ab- 
sence of  charter  limitations,  a  corporation 
which  engages  in  the  business  of  goieratlng 
and  distributing  electric  energy  for  goieral 
sale  for  power  purposes  devotes  its  property 
to  a  public  purpose  as  much  as  if  It  limited 
Its  business  to  the  sale  of  current  for  light- 
ing purposes.  Such  businesB  Is  affected 
with  a  public  interest,  both  as  regturds  the 
law  of  regulation  and  the  law  of  eminent  do- 
main. 

It  in  apparent  that  this  holding  goes  quite 
bey.ond  that  In  Deerfleld  Birer  Co.  t.  WU- 
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mlngton  Power  &  Paper  Co.,  88  Vt  648,  T7 
Atl.  862.  It  pnt8  all  corporations  engaged  in 
generating  electricity  for  general  sale  into 
one  and  the  same  dasa,  without  regard  to 
the  presence  or  abeoice  of  special  provisions 
in  tbelr  cbarters  regulating  tlie  conduct  of 
their  business. 

[11,11]  The  question  whether  the  special 
provisions  of  the  defendant's  charter  hare 
the  effect  of  making  it  a  private  instead  of  a 
public  service  corporation  is  not  raised  or 
considered.  It  remains  to  consider  whether 
the  matters  set  up  In  the  bill  can  be  urged 
as  a  defense  in  the  condemnation  proceed- 
ings. 

The  defendant's  power  of  condemnation  is 
found  in  section  5  of  Its  charter  (No.  347, 
Acts  of  1910).  It  is  there  provided  that  if  it 
becomes  necessary  for  the  defendant  to  take 
the  land  or  water  rights  of  another,  it  may, 
if  the  parties  disagree  on  the  question  of 
necessity  or  damages,  apply  to  two  Judges  of 
the  Supreme  Court,  who  shall  appoint  com- 
missioners to  determine  the  necessity  thereof 
and  the  damages  occasioned  thereby.  No 
other  questions  are  to  be  submitted  to  these 
commissioners;  the  terms  of  .the  act  drcum- 
Bcrlbe  the  authority  of  the  commissioners, 
and  It  cannot  be  extended  by  Implication, 
since  it  is  wholly  statutory.  These  commis- 
sioners are  Uke  those  In  highway  cases,  whose 
Jurisdiction  is  Iteld  to  be  Just  what  the  stat- 
ute spedfles.  State  v.  Williston,  31  Vt  153; 
Alexander  v.  Montpelier,  81  Vt  549,  71  AU. 
720.  We  cannot  sustain  the  defendant's  claim 
that  its  charter  should  be  construed  as  au- 
thorizing the  condemnation  of  this  water 
power  and  rights,  notwithstanding  the  ora- 
tor's purpose  to  devote  them  to  a  public  use. 
This  right  is  not  expressly  granted,  nor  can 
we  say  that  It  la  granted  by  necessary  tmpli- 
eation-  Since  the  orator  could  not  avail  Itself 
of  these  matters  in  defending  against  the 
condemnation  proceedings,  it  follows  that  the 
Jurisdiction  of  the  court  of  chancery  was 
propaly  invoked. 

Tlie  pro  forma  decree  overruling  the  de- 
murrer and  adjudging  the  bill  sufficient  Is 
affirmed,  and  the  cause  is  remanded. 


GROSS  V.  WOOD. 
(Court  of  Appeals  of  Maryland.    Jan.  31,  1911.) 

1.  New  TaiAi  (S  109*)  —  Pbockkdinqs— Mo- 
noR. 

While  it  la  the  proper  practice  where  a 
motion  for  a  new  trial  is  made  after  judtrment 
to  join  a  motion  to  vacate  the  judgment,  the 
conrt  may  proi)erly  grant  a  new  trial  without 
the  motion  to  vacate,  since  the  effect  of  grant- 
ing a  new  trial  is  to  vacate  the  judgment  and 
verdict. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  |  230;   Dec.  Dig.  |  109.*] 

2.  Afpeax,  and  Ebbob  (S  70*)  —  Obdebs  Ap- 
pealable— ^New  Tbial. 

Where  >«  motion  for  a  new  trial  is  filed 
after  the  expiration  of  the  term  at  which  the 


judgment  was  rendered,  an  appeal  lies  from 
an  order  granting  the  motion;  the  effect  being 
to  vacate  the  judgment. 

lEA.  Note.— For  other  cases,  see  Appeal  and 
Ehror,  Cent.  Dig.  §|  367-385;  Dec.  Dig.  {  70.*] 

8.  New  Trial   (|  8»)  —  Gbounds— Several 

Parties. 

Plaintiff  sued  two  defendants  as  joint  tort- 
feasors,  and,  a  verdict  having  been  returned  in 
favor  of  one  of  them,  the  court  granted  a  new 
trial  as  to  both  on  the  application  of  the  oth- 
er, no  appeal  having  been  taken  by  plaintiff 
from  the  judgment  rendered  in  favor  of  the 
successful  defendant.  Held,  that  since  the  de- 
fendant cast  was  not  interested  in  or  prejudiced 
by  the  verdict  and  judgment  in  favor  of  his  co- 
defendant,  neither  having  a  right  of  contribu- 
tion against  the  other,  but  each  being  respon- 
sible for  his  own  wrong,  the  court  erred  in 
granting  a  new  trial  as  to  the  successful  defend- 
ant. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §  11 ;   Dec.  Dig.  8  8.*] 

4.  Appeal  and  Ebbor  (S  548*)— Bill  op  Ex- 
ceptions OB  AoBEED  Statement. 

Where  an  appeal  was  taken  from  an  order 
granting  a  new  trial,  requiring  a  return  of  the 
evidence,  it  must  be  presented  either  by  a  bill 
of  exceptions  or  an  agreed  statement  of  facts. 
[Ei.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  2433-2440;    Dec  Dig.  t 

5.  Exceptions,  Bni  of  (§  40*)  —  Ftlino— 
Time— Extension. 

Where  the  time  for  filing  a  bill  of  excep- 
tions was  extended  by  an  order  entered  Decem- 
ber 14,  1910,  to  60  days  from  that  date,  or  to 
February  12,  1911,  and  on  February  10,  1911, 
the  time  was  extended  to  a  date  30  days  from 
February  14th  following,  such  extension  car- 
ried the  time  to  and  including  March  16th,  the 
order  of  February  10th  being  immediately  op- 
erative without  reference  to  the  terms  employed 
by  the  court  to  designate  the  day  to  which  the 
time  was  extended. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
BUI  of.  Cent  Dig.  U  44,  45,  57-64;  Dec.  Dig.  i 
40.*] 

6.  Exceptions,  Bill  op  (S  51*)— Settlement 
— Disaobeement. 

Where  the  parties  are  unable  to  agree,  the 
correctness  of  a  bill  of  exceptions  must  be  de- 
termined by  the  trial  judge. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of.  Cent  Dig.  {  78 ;  Dec.  Dig.  |  51.*] 

7.  New  Trial  (§  93*)— Obounds— Exceptions 
— ^Loss— Illness  of  Judge. 

Evidence  held  to  show  that  defendant  lost 
the  benefit  of  his  exceptions  by  reason  of  the 
illness  and  subsequent  death  of  the  trial  judge, 
and  therefore  was  entitled  to  a  new  trial, 
though  the  judge  had  been  able  to  sign  the  bill 
during  a  portion  of  the  period  allowed  for  its 
preparation,  during  which,  however,  defendant 
was  not  bound  to  have  it  prepared. 

[E!d.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  S  189;   Dec.  Dig.  §  93.*] 

8.  Evidence  (|  44*)  —  Judicial  Nonet— 
Dkath  of  Judge. 

The  Supreme  Court  will  take  judicial  no- 
tice of  the  fact  that  a  Judge  of  a  lower  court  of 
record  died  on  a  particular  date. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  |  66;    De&  Dig.  |  44.*] 

9.  Appeal  and  Ebbob  (|  1173*)— Disposition 
op  Cause-Diffebent  Defen  DANTB— Rever- 
sal IN  Part. 

Since  the  power  to  grant  or  refuse  a  mo- 
tion for  a  new  trial  is  an  equitable  one  pre- 
sumed to  be  exercised  in  accordance  with  tiie 
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leqairements  of  justice,  on  order  granting  a 
new  trial  as  to  two  defendants  will  not  be 
treated  as  a  judgment  of  a  court  of  law,  whicl) 
cannot  be  reversed  as  to  one  and  affirmed  as 
to  the  otlier. 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  {{  4562-1672;  Dec.  Dig.  $ 
1178.*] 

Appeal  from  Superior  Coart  of  Baltimore 
City;    James  P.  Gorter,  Judge. 

Action  by  Peter  Bryson  Wood,  an  infant, 
etc.,  against  George  H.  Gross  and  another. 
From  an  order  granting  a  new  trial  as  to 
both  defendants,  plaintiff  and  defendant 
Gross  appeal.  Reversed  as  to  Gross  and  af- 
firmed on  plaintiff's  appeal. 

Argued  before  BOXD,  O.  J.,  and  BRIS- 
COE, PEARCE,  BDBKE,  and  THOMAS,  JJ. 

William  S.  Thomas  and  Henry  W.  Wil- 
liams, for  appellant  Wood.  William  L.  Mar- 
bury,  for  appellant  Gross.  Lawrence  J.  Mc- 
Cormick  and  Edwin  W.  Wells,  for  appellee. 

THOMAS,  J.  Peter  Bryson  Wood,  Infant, 
by  bis  next  friend,  brought  suit  in  the  court 
of  common  pleas  of  Baltimore  dty  against 
Csesar  H.  Rosenheim  and  George  H.  Gross 
for  injuries  alleged  to  have  been  caused  by 
the  negligent  and  careless  manner  in  which 
the  defendants,  their  servants,  and  agents, 
operated  automobiles  on  a  public  highway  of 
Baltimore  city.  The  case  was  removed  to 
the  superior  court  of  Baltimore  city,  and 
the  trial  in  that  court  resulted  in  a  verdict 
in  favor  of  the  plaintiff  against  Rosenheim 
for  13,000,  and  a  verdict  in  favor  of  the  de- 
fendant George  H.  Gross.  The  verdict  was 
rendered  on  the  3d  of  November,  1910,  and 
on  the  next  day  a  motion  for  a  new  trial 
was  filed  in  behalf  of  Rosenheiih.  On  the 
7th  of  November,  1910,  judgment  on  the  ver- 
dict was  entered  in  favor  of  Gross  for  costs. 
On  the  motion  of  Rosenheim  the  court  on 
the  26th  of  November,  1910,  extended  the 
time  for  filing  bill  of  exceptions  to  30  days 
from  the  date  of  "the  final  determination  of 
the  defendant's  motion  for  a  new  trial." 
This  motion  was  overruled  on  the  14th  of 
December,  1910,  and  on  the  same  day  the 
time  for  filing  the  bill  of  exceptions  was 
farther  extended  for  60  days  from  that 
date.  On  the  24th  of  December,  1910,  an 
appeal  was  entered  on  behalf  of  Rosenheim, 
and  on  the  10th  of  February,  1911,  the  time 
for  filing  the  bill  of  exceptions  was  extended 
for  "thirty  days  from  February  14,  1911." 
The  time  for  filing  the  bill  of  exceptions 
was  extended  on  the  15th  of  March,  1911,  to 
the  18th  of  March,  and  on  the  latter  date 
was  further  extended  to  the  22d  day  of 
March,  and  again,  on  the  last-named  date, 
to  the  24th  day  of  March,  1911,  on  which 
day  Rosenheim  filed  a  motion  for  a  new 
trial,  and  the  conrt  passed  another  order  ex- 
tending the  time  for  filing  bill  of  exceptions 
to  and  including  the  10th  day  of  April,  1911. 
On  the  22d  of  April,  1911,  the  motion  for  a 


new  trial  was,  by  leave  of  court,  bo  amended 
as  to  include  both  defendants,  whereupon 
Gross  made  a  motion  in  opoi  conrt  that  the 
motion  for  a  new  trial  be  not  received  as  to 
him.  This  motion  of  Gross  was  overruled  on 
the  13th  of  July,  1911,  and  on  that  date  the 
court  below  granted  a  new  trial  against  both 
defendants.  The  appeal  in  No.  74  is  by 
George  H.  Gross,  and  the  appeal  in  No.  76 
is  by  the  plaintiff  from  tliat  order. 

It  is  contended  on  behalf  of  the  appel- 
lant, Gross,  that,  before  the  judgment  in  his 
favor  could  be  legally  strlckoi  out,  there 
should  have  been  a  motion  asking  for  ttiat 
relief,  and  that,  even  assuming  that  the  ef- 
fect of  granting  a  motion  for  a  new  trial 
against  him  was  to  strike  out  the  judgment 
in  his  fftvor,  an  appeal  lies  from  that  or- 
der, and  that  Rosenheim  has  shown  no  legal 
ground  entitling  him  to  have  the  judgmait 
in  favor  of  this  appellant  vacated. 

The  appellant  in  No.  76  (83  Atl.  841),  who 
was  the  plaintiff  below,  insists  tliat  Rosm- 
heim  lost  his  right  to  Iiave  the  bill  of  ex- 
ceptions signed  becanae  of  his  fftilore  to 
have  the  time  for  signing  same  properly  ex- 
tended, and  that,  moreover,  he  failed  to  show 
that  he  lost  the  benefit  of  bis  appeal  because 
he  was  unable  to  get  the  bill  of  exceptions 
signed  by  the  judge  who  aat  in  the  case.  On 
the  other  Hand,  Rosenheim  contends,  first., 
that   the  appeals   shonld  be  dismissed   be- 
cause there  Is  no  appeal  from  an  order  grant- 
ing a  new  trial,  and  becanse  the  evidoice 
taken  at  the  hearing  of  such  a  motion  can- 
not be  presented  to  this  conrt  by  a  bill  of 
exceptions;  second,  that  he  lost  his  appeal 
by  reason  of  the  inability  of  the  presiding 
judge  to  sign  the  bill  of  exceptions,  and  that 
he  was  therefore  entitled  to  a  new  trial: 
and,  third,  that  the  rights  of  Gross  might 
have  been  affected  by  the  appeal  entered  In 
the  case,  and,  as  he  lost  his  appeal  without 
any  fault  on  his  part,  a  new  trial  was  prop- 
erly granted  against  both  defendants.    Coun- 
sel for  Gross  rely  on  the  case  of  BaUey  t. 
Costello,  94  Wis.  93,  68  N.  W.  664,  where 
the  motion  for  a  new  trial  was  filed  after  a 
judgment  had  been  entered  and  was  denied 
by  the  court  below,  and  on  appeal  the  conrt 
said:     "It  was  not  erroneous  to  deny   the 
motion  for  a  new  trial.    It  was  not  made 
until  after  judgment  and  could  not  then  be 
entertained  unless  joined  with  a  motion  to 
vacate   the  judgment." 

[1]  Undoubtedly  the  proper  practice  In 
snch  cases  Is  to  file  a  motion  to  strike  out 
the  judgment  and  for  a  new  trial,  and  that 
is  what  was  done  in  the  case  of  Preston  v. 
McCann,  77  Md.  30,  25  Atl.  687.  Bat  we 
think  it  equally  clear  that  the  effect  of 
granting  a  new  trial  is  to  vacate  the  Judg- 
ment and  to  set  aside  the  verdict  In  the 
case  of  Evans  v.  Humphreys,  9  App.  T>.  C. 
396,  where  the  lower  court  found  that  It 
could  not  settle  a  bill  of  exceptions,    and 
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therefore  ordered  that   the  verdict  be  set 
aside  and  that  a  new  trial  be  granted,  the 
appellate  court  said:     "It  Is  true  that  tbe 
order  of  court  does  not  In  express  terms 
Tacate  the  prevloas  judgment    It  only  va- 
cates the  verdict  and  orders  a  new  trial. 
Undoubtedly    It    would    have    been    more 
regular,   and  the  record  would  have  been 
more  complete,  if  tbe  order  had  specified 
tlut  the  judgment  as  well  as  the  verdict 
should  be  vacated;  bat  that  the  efTect  of 
granttng  a  new  trial  would  be  to  set  aside 
both  the  verdict  and  the  Judgment,  without 
any  specific  mention  of  either.   Is  the  doc- 
trine of  sound  reason.    At  common  law,  up- 
on trial  of  Issues  by  jury,  a  judgment  ren- 
dered can  only  be  based  upon  the  verdict 
of  a  Jury ;  and  ordinarily  a  Judgment  with- 
out snch  verdict  cannot  be  supported.  When, 
therefore,  a  verdict  has  be«i  set  aside,  a 
Judgment   based  upon   It  must  necessarily 
taa."    And  it  l8  said  in  16  Ency.  of  Law, 
674:    "An  order  granting  a  new  trial  as  a 
?«ieral  rule  vacates  a  former  Judgment  with- 
out any  special  order  to  set  It  aside,  and 
sweeps  away  the  verdict,  and  leaves  the  case 
as  though  no  trial  had  been  had."    In  the 
case  of  Waters  v.  Waters,  28  Md.  11,  Chief 
Jndge  Bartol,  referring  to  the  granting  of 
a  motion  for  a  new  trial,  said:    "The  verdict 
having  been  set  aside  and  a  new  trial  or- 
dered, the  case  stood  as  If  no  trial  had  tak- 
en place,  and  no  verdict  had  been  rendered." 
[2]  While   ordinarily   there  Is  no   appeal 
tram  the  granting  of  a  new  trial,  where  the 
notloD  Is  filed  after  the  expiration  of  the 
term  at  which  a  Judgment  In  the  case  was 
rendered,    an    appeal    lies   from    an    order 
sranting  the  motion  because  the  effect  of  the 
order  Is  to   vacate  the  Judgment     In  the 
case  of  Craig  v.  Wroth.  47  Md.  281,  Judge 
Miller  says:     "a?he   appellee's  counsel   tiaa 
moved  to  dismiss  the  appeal  upon  tbe  ground 
that  the  setting  aside  of  the  Judgment  was  a 
matter  of  discretion  in  the  court  and  there- 
fore not  the  subject  of  an  appeal.     If  the 
Judgment  had  been  strldcen  out  during  the 
term  at  which  It  was  rendered,  this  iwsitlon 
voQld  be  sound.    Rutherford  v.  Pope,  15  Md. 
379.    But  where  a  court  takes  such  action 
after  a  lapse  of  the  term,  an  appeal  lies. 
Thia  has  been  frequoitly  decided,  and  we 
■eed  refer  only  to   Oraff  v.  Merchants'  & 
Miners'  Trans.   Co.,  18  Md.  364,  where,  as 
hi  this  case,  there  was  an  order  striking  out 
a  jQdgment  of  condemnation  on  an  attach- 
■aent  after  the  lapse  of  the  term,  and  up- 
on fall  consideration  it  was  held  the  appeal 
would  lie."     IhlB  rule  has  been  so  firmly 
settled  In  this  state  It  is  not  necessary  to 
dte  other  cases.    The  judgment  in  favor  of 
Gnwa  was  rendered  November  7th,  and  the 
lodgment  against  Rosenheim  was  entered  on 
l^ecember  14,   1910,  and  the  motion  for  a 
Dew  trial  was  not  filed  until  the  24th  of 
Mircb  following.     Under  chapter  184,  Acts 
1888  CP.  L.  U  1888,  art  4.  i  171),  In  Bal- 


timore city  an  order  passed  after  tbe  ex- 
piration of  30  days  from  the  entry  of  a 
Judgment  lias  the  same  effect  as  tf  passed 
after  the  term,  unless  the  motion  was  filed 
within  the  SO  days.  Preston  v.  McCann, 
supra. 

[S]  Tbe  record  in  this  case  falls  to  show 
any  ground  whatever  for  the  granting  of  a 
new  trial  against  the  defendant  Oross.  No 
appeal  had  been  taken  by  the  plaintiff  from 
the  judgment  in  Gross'  favor,  and  Gross 
could  not  have  been  affected  in  any  way  by 
the  appeal  taken  from  the  Judgment  against 
Rosenheim.  Nor  could  Rosenheim  have  been 
benefited  by  a  reversal  of  the  Judgment  In 
favor  of  Gross.  They  were  sued  as  Joint 
tort-feasors,  and  in  such  cases,  if  there  is 
no  evidence  sufficient  to  entltie  the  plain- 
tiff to  recover  against  one  of  the  defendants. 
It  Is  the  usual  practice  in  this  state  for  the 
court  to  Instruct  the  jury  accordingly.  M. 
&  M.  Trans.  Co.  v.  Elchberg,  109  Md.  211, 
71  Ati.  993,  130  Am.  St  Rep.  624.  The  Judg- 
ment in  this  case  was  not  a  joint  Judgment 
In  any  sense,  and  the  defendant  Rosenheim 
was  not  interested  in  or  prejudiced  by  tbe 
verdict  and  Judgment  in  favor  of  Gross. 
Each  to  the  extent  that  he  was  guilty  was 
responsible  to  the  plaintiff  for  any  wrong 
done  him,  but  there  was  no  right  to  contrib- 
ution between  such  wrongdoers.  1  Poe,  P. 
&  P.  ^i  114,  527,  and  630;  Percy  v.  Clary, 
32  Md.  245;  Leppert  v.  Flaggs,  101  Md.  71, 
60  Ati.  450.  This  brings  us  to  a  considera- 
tion of  the  questions  more  particularly  in- 
volved in  the  appeal  (In  No.  75),  by  tbe 
plaintiff  below. 

[4]  The  contention  of  tbe  appellee  that  a 
bill  of  exceptions  cannot  be  employed  in 
such  cases  Is  not  In  accord  with  the  prece- 
dents and  decisions  In  this  state,  and  we 
need  only  to  refer  to  the  case  of  Tyrrell  v. 
HUton,  92  Md.  at  page  184,  48  Ati.  at  page 
66,  where  Judge  Pearce  quotes  the  statement 
of  Judge  Alvey  In  Dumay  v.  Sanchez  &  Gib- 
son, 71  Md.  508,  18  Atl.  890,  that  "the  prac- 
tice In  this  state  Is  well  settled  as  to  the 
manner  of  presenting  cases  on  appeal  from 
rulings  on  summary  motions  to  quash,  or  to 
set  aside  process.  As  in  all  other  cases 
where  extrinsic  evidence  is  Introduced  at 
the  trial,  the  facts  must  be  properly  pre- 
sented In  some  authenticated  form,  and  the 
mode  of  presenting  tliem  is  either  by  bill 
of  exceptions,  or  by  agreed  statement  of 
facts,"  and  the  statement  of  Judge  Bryan 
in  Coulboum  v.  Fleming,  78  Md.  216,  27  Ati. 
1042,  that  "In  this  state,  according  to  a 
long  established  practice,  It  is  not  obligatory 
to  take  a  bill  of  exceptions  in  summary  pro- 
ceedings before  the  court,  such  as  motions  to 
quash  attachments,  to  strike  out  Judgments 
and  such  like  matters." 

[t]  We  cannot  accept  the  view  of  the  ap- 
pellant Wood,  that  Rosenheim  lost  his  right 
of  appeal  on  February  13,  1911,  because  on 
that  date  tbe  order  of  December  14»  1910, 
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extending  the  time  for  filing  the  bill  of  ex- 
ceptions, expired,  and  the  order  of  Febru- 
ary 10,  1811,  did  not  take  effect  until  Feb- 
ruary 14,  1911,  a  day  later.  The  time  for 
filing  the  bill  of  exceptions  was,  as  we  have 
said,  extended  by  the  order  of  December 
14,  1910,  to  60  days  from  that  date— in  oth- 
er words,  to  February  12,  1911 — and  on  Feb- 
ruary 10,  1911,  before  the  time  mentioned 
In  the  previous  order  had  expired,  and  there- 
fore, while  the  court  still  had  control  of 
the  matter,  the  time  was  further  extended 
to  a  date  30  days  from  the  14th  of  February, 
1911.  It  can  make  no  difference  what  terms 
the  court  employed  in  designating  the  day 
to  which  the  time  was  extended.  What  the 
court  did,  and  what  it  had  the  power  to  do, 
was  to  extend  the  time  to  the  16th  of  March, 
1911,  and  it  could  not  have  done  so  more 
efFectually  by  saying,  that  It  should  be  ex- 
tended for  82  days  from  February  12,  1911, 
or  for  34  days  from  February  10,  1911.  The 
order  of  February  10th  took  effect  immedi- 
ately, and  operated  to  extend  the  time  for 
filing  the  bill  of  exceptions  to  the  16th  of 
March  following.  Including  that  day.  The 
motion  for  a  new  trial,  filed  on  the  24th  of 
March,  1911,  is  not  in  the  record,  but  it  is 
conceded  that  the  ground  of  the  motion  was 
that  the  defendant,  Rosenheim,  was  unable 
to  get  the  bill  of  exceptions  signed  because 
Judge  Sharp,  who  presided  at  the  trial  of 
the  case,  was  not  able,  by  reason  of  his  bad 
health,  to  sign  it.  The  evidence  shows  that 
Judge  Sharp  was  forced  to  take  "a  trip 
for  his  health  on  the  14th  of  December," 
1910;  that  he  was  in  the  court  of  common 
pleas  from  the  10th  to  the  17th  of  January 
following,  but  by  reason  of  his  continued  bad 
health  was  about  the  1st  of  February  again 
comi>elled  to  give  up  his  work,  and  that  he 
then  went  to  Atlantic  City,  and  remained 
there  until  about  the  1st  of  March,  when  he 
returned  home,  and  was  "more  or  less"  con- 
fined to  his  home  and  bed  from  that  time  to 
the  time  of  taking  the  testimony  under  the 
motion  for  a  new  trial.  -  It  further  appears 
from  the  evidence  that  counsel  for  Rosen- 
helm  prepared  a  bill  of  exceptions  some  time 
in  January  or  February,  but  that  they  and 
counsel  for  the  appellant.  Wood,  were  un- 
able to  finally  agree  to  what  it  should  con- 
tain, and  that  Judge  Sharp,  after  his  return 
from  Atlantic  City,  was  unable  and  refused 
to  sign  the  bill  of  exceptions  unless  it  was 
agreed  to  by  counsel. 

[•]  It  would  be  useless  to  examine  the 
evidence  for  the  purpose  of  determining 
which  of  the  counsel  was  correct  as  to 
what  the  biU  of  exceptions  should  contain. 
That  was  to  be  settled  and  determined  by 
the  Judge  who  presided  at  the  trial  of  the 
case. 

[7,1]  The  only  question  which  the  Judge 
who  heard  the  motion  had  to  determine, 
and  which  we  have  to  consider,  is  whether 
the    defendant,    Rosenheim,    without    any 


laches  on  his  part,  lost  the  benefit  of  his 
exceptions  by  reason  of  the  Illness  and  death 
of  Judge  Sharp.  It  Is  said  in  State,  Use  of 
Samuel,  v.  Welsklttle,  61  Md.  48:  "It  to 
the  established  practice  now,  botli  In  Eng- 
land and  in  this  state,  tliat  wliere  a  party, 
without  laches  on  his  part,  loses  the  bene- 
fit of  his  bill  of  exceptions  by  the  death  or 
illness  of  a  Judge,  so  that  he  cannot  get  bis 
exceptions  signed  or  sealed,  he  will  be  en- 
titled to  a  new  trial,  notwithstanding  the 
lapse  of  considerable  time."  That  case  was 
approved  and  followed  in  the  case  of  Pres- 
ton V.  McCann,  supra,  and  they  also  deter- 
mine that  a  bill  of  exceptions  cannot  be 
signed  by  any  Judge  other  than  the  one 
who  presided  at  the  trial  of  the  case.  We 
think  the  evidence  shows  that  to  the  time 
of  the  taking  of  the  testimony  in  support 
of  the  motion  the  appellee,  Rosenheim,  had 
been  unable  to  get  the  bill  of  exceptions 
signed  because  of  the  illness  of  Judge  Sharp. 
It  is  true  that  Judge  Sharp  could  have  sign- 
ed it  liad  it  been  presented  to  him  between 
the  10th  and  17th  of  January,  but  said  ap- 
pellee was  not  required  to  have  it  prepared 
by  that  time,  and,  so  far  as  the  evidence 
shows,  he  had  no  reason  then  to  sappose 
that  Judge  Sharp  would  not  be  able  to  sign 
it  later.  It  is  suggested  by  the  appellee. 
Wood,  that  there  la  no  evidence  to  show 
that  Judge  Sharp  was  not  able  after  the 
hearing  of  the  motion  to  sign  the  bill  of  ex- 
ceptions, or  that  he  is  not  still  living.  In 
answer  to  tliis  suggestion,  it  may  be  said 
that  the  record  also  falls  to  show  the  date 
of  the  hearing  of  said  motion,  bat  It  does 
show  that  he  was  ill  and  his  condition  worse 
at  that  time,  and  that  the  motion  was 
granted  on  the  13th  day  of  July,  1911,  and 
this  conrt  can  take  Jndlcial  notice  of  the 
fact  that  Judge  Sharp  died  on  the  7th 
of  July. 

In  the  case  of  Vahle  et  al.  t.  Braekenseik, 
145  III.  231,  34  N.  E.  624,  the  Supreme  Court 
of  Illinois  said:  "The  Appellate  Court,  as 
well  as  this  court,  will  take  Judicial  notice 
of  who  are  the  Judges  of  the  various  courts 
of  record  of  the  state,  and  of  their  terms 
of  office,  and  the  organization  and  Juris- 
diction of  eadi  courts.  •  •  •  The  court, 
of  Its  own  motion,  will  advise  itself  so  as  to 
verify  matters  of  which  it  is  required  to 
take  Judicial  notice.  •  •  •  We  are  re- 
quired, therefore,  to  take  Judicial  notice  that 
the  Honorable  William  Marsh  was  one  of 
tlie  Judges  of  the  Sixth  Judicial  circuit,  in 
which  said  county  of  Adams  is  situated, 
whm  the  June  term,  1891,  of  said  circuit 
convened,  and  that  on  the  3d  of  July,  1891, 
the  day  of  the  entry  of  said  decree,  his  term 
of  office  had  expired,  and  that  Oscar  P.  Bon- 
ny, who  purports  to  have  rendered  said  de- 
cree as  Judge  of  said  court,  was  his  suc- 
cessor in  office."  In  the  case  of  Railway 
Co.  V.  Lawn,  30  Ind.  App.  615,  66  N.  K.  50S. 
the  AppeUate  Court  of  Indiana  said  la  1803: 
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"This  court  takes  Judicial  notice  that  John 
L.  UcMaster  was  at  the  flate  of  signing  the 
bill  of  exceptions  one  of  the  Judges  of  the 
superior  court  of  Marlon  county."  And  in 
the  case  of  People  t.  McCk>nneIl,  156  111.  192, 
40  N.  E.  608,  the  Supreme  Court  of  Illinois 
held  that  that  court  would  talce  Judicial 
uotlce  of  the  date  when  a  particular  Judge 
resigned.  In  1  Oreenleaf  on  Et.  (16th  Ed.) 
13,  S  6a,  It  is  said  In  note  9  that  the  weight 
of  American  authorities  is  to  the  effect  that 
superior  courts  are  bound  to  take  Judicial 
notice  of  "who  are  Justices  of  Inferior  tri- 
bunals," and  It  Is  said  In  7  Ency.  of  Ev. 
1010:  "The  court  takes  Judicial  notice  of 
who  have  been  and  are  its  own  Judges.  It 
also  takes  notice  of  the  Judges  of  various 
courts  of  record  and  general  Jurisdiction  in 
tile  state  where  It  sits,  and  who  they  were 
at  a  particular  date."  It  is  further  urged  by 
the  uppellant.  Wood,  that  the  time  for  the 
Elfming  the  bill  of  exceptions  was  not  extend- 
ed beyond  the  10th  of  April,  1911,  and  that, 
even  if  Judge  Sharp  bad  been  able  after  tlwt 
time  to  sign  the  bill  of  exceptions,  Rosen- 
helm  would  have  lost  his  right  of  appeal  be- 
cause of  his  failure  to  have  the  time  fur- 
ther extended.  But  in  this  case  the  motion 
for  a  new  trial  was  filed  on  the  24th  of 
March,  and  from  that  time  to  the  hearing  of 
the  motion  Judge  Sharp  was  not  able  to  sign 
the  bill  of  exceptions,  unless  counsel  agreed 
to  what  It  should  contain,  and  a  new  trial 
was  not  granted  untU  after  hU  death. 

il]  The  power  of  granting  or  refusing  a 
motion  for  a  new  trial  is  said  to  be  an 
equitable  one,  and  presumed  to  be  exercised 
in  acc-ordance  with  the  requirements  of  Jus- 
tice (Waters  et  al.  v.  Waters  et  al.,  26  Md. 
53),  and  the  order  of  the  court  below,  grant- 
ing the  new  trial,  will  not  therefore  be 
treated  as  a  Judgment  of  a  court  of  law 
against  the  defendants,  which  could  not  be 
reversed  as  to  one  and  affirmed  as  to  the 
other  (WlUner  v.  SUverman,  109  Md.  360,  71 
Atl.  962,  24  L.  R.  A.  [N.  S.]  895),  but  we  wiU, 
for  the  reasons  stated,  reverse  the  order  as 
to  George  H.  Gross,  the  appellant  in  No. 
74  appeals,  and  aflSrm  It  as  to  Ciesar  H. 
Rosenheim,  the  appellee  in  No.  75  appeals. 

Order  revei"sed  as  to  George  H.  Gross,  the 
costs  to  be  paid  by  the  appellee,  Peter  Bry- 
Eon  Wood,  infant 


WOOD  V.  ROSENHEIM  et  al. 
(Court  of  Appeals  of  Maryland.    Jan.  31,  1911.) 

Appeal  from  Superior  Court  of  Baltimore 
(Sty ;    James  P.  Gorter,  Judge. 

Action  by  Peter  Bryson  Wood,  an  infant,  by 
Nannie  Cook  Wood,  his  next  friend,  against 
C«>sar  H.  Rosenheim  and  another.  From  an 
order  granting  defendants  a  new  trial,  plaintiff 
appeals.     Affirmed  and   remanded. 

Argued  before  BOYD,  C.  J.,  and  BRISOOB, 
PEARGE,  BURKE,  and  THOMAS,  JJ. 

William  S.  Thomas  and  Henry  W.  Williams, 
for  appellant.    William  L.  Marbury,  for  George 


H.  Gross.    Lawrence  J.  McCormidc  and  Edwin 
W.  Wells,  for  appellee. 

THOMAS,  J.  For  the  reasons  assigned  in 
the  opinion  filed  in  No.  74  Appeals  (83  Atl. 
837),  October  term,  1911,  the  order  of  the  court 
lielow  appealed  from  must  be  a£Srmed  as  to 
CJssar  H.  Rosenheim,  the  appellee  in  this  case. 

Order  a£Srmed  and  case  remanded,  the  costs 
to  be  paid  by  Peter  Bryson  Wood,  infant,  the 
appellant 


BAER  et  al.  v.  BOBBINS. 

(Goturt  of  Appeals  of  Maryland.    Jan.  11, 
1912.) 

1.  Appeal  and  Ebbob  (§  78*)— Finax  Judo- 

KXNT. 

Code,  art.  75,  U  12,  13,  provides  that 
where  issue  is  joined  on  a  plea  of  set-off, 
judgment  for  the  excess  of  the  one  claim  over 
the  other  shall  be  given  for  plaintiff  or  defend- 
ant, according  as  such  excess  is  found  for  the 
one  or  the  other  of  the  parties,  if  the  excess 
is  sufficient  to  support  a  judgment  in  the  court 
where  the  cause  is  tried  according  to  its  estab- 
lished jurisdiction,  otherwise  the  finding  of 
such  excess  to  be  due  shall  be  sufficient  prima 
facie  evidence  of  the  fact  of  indebtedness  for 
the  excess,  as  on  the  award  of  arbitrators  in 
a  suit  in  a  court  having  jurisdiction  to  deter- 
mine the  same.  Article  26,  f  17,  provides 
that,  if  the  verdict  is  below  the  jurisdiction  of 
the  court  and  a  judgment  of  non  pros,  is  en- 
tered, the  record  shall  be  a  bar  to  any  action 
for  the  same  cause  in  any  court  whose  juris- 
diction shall  be  greater  than  the  amount  of 
such  verdict,  but  the  amount  less  costs  which 
may  be  adjudged  against  plaintiff  shall  be  a 
debt  from  the  defendant  to  plaintiff,  recover- 
able in  a  court  having  jurisdiction  to  that 
amount,  or  before  a  justice  of  the  peace.  HM 
that,  where  a  non  pros,  was  entered  because 
the  amount  recoverable  by  plaintiff  was  below 
the  cotirt's  jurisdiction  owing  to  the  partial  re- 
covery of  defendant's  set-off,  the  judgment 
was  final  and  appealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  426,  434,  464-477,  480, 
481;   Dec  Dig.  f  78.*] 

2.  Apfkal  and  Ebbob  (S  161*)— Right  to 
ApfeaI/—Sbt-Off— Allow ANCB  or  Pabt  Of 
Claim. 

Where  defendant  filed  a  set-off  and  was 
allowed  only  a  part  of  his  claim,  and  a  non 
pros,  was  granted  because  plaintiff  did  not  re- 
cover an  amount  equal  to  the  court's  jurisdic- 
tion, defendant  was  entitled  to  sfppeaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  947-952;  Dec  Dig.  | 
151.*] 

3.  Tbial  (S  252*)— IN8TBTJCTI0N&— Evidence 
TO  Sustain. 

Where,  in  an  action  to  recover  a  balance 
of  salary,  plaintiff  claimed  that  he  was  enti- 
tled to  $700  and  expenses,  while  defendant 
claimed  that  he  was  not  entitled  to  expenses 
and  had  been  overpaid,  an  instruction  was 
properly  given  that  if  the  Jury  found  that  de- 
fendants employed  plaintiff  as  their  agent  to 
purchase  furs  for  the  season  of  1909  at  a 
salary  of  $700  and  expenses,  and  plaintiff  in 
pursuance  of  such  agreement  faithfully  per- 
formed bis  duty  as  purchasing  agent,  then  the 
verdict  should  be  for  plaintiff  for  $700  plus 
such  expenses  as  plaintiff  reasonably  incurred, 
less  the  amount  plaintiff  had  already  received 
on  account  of  his  salary  and  expenses;  there 
being  no  contradiction  in  the  evidence  as  to 
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the  items  entering  Into  the  account,  except  with 
reference  to  the  conflicting  theories. 

[Bd.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  M  606,  696-612;   Dec  Dig.  i  252.*] 

4.  Mabteb  and  Sebvant  (§  80*)— Acnoir  fob 

Salary— Defenses. 

Where  plaintiff  was  employed  by  defend- 
ants to  parcnase  furs  at  a  salary  of  $700  and 
expenses,  it  was  no  defense  to  an  action  for 
the  balance  due  plaintiff  that  a  part  of  what 
plaintiff  had  received  had  been  paid  out  of  an 
agency  fund  and  not  by  defendants'  direct  re- 
mittance, nor  that  plaintiff  did  not  faithfully 
perform  his  duties  In  that  some  of  the  furs 
he  purchased  from  his  minor  sons,  who  ob- 
tained them  from  animals  trapped  on  lands 
leased  by  them  from  their  father  for  a  rental 
consisting  of  a  share  of  the  profits  of  their 
trapping  operations. 

[EkL  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S|  107-127;  Dec  Dig.  ( 
80.*] 

6.  Mabteb  and   Sebvant   (|  80*)— Action 

FOR  Salabt— Instructions. 

In  an  action  bv  a  servant  for  salary,  be 
claimed  he  was  entitled  to  $700  and  expenses, 
while  defendants  claimed  be  was  only  entitled 
to  $700  without  expenses.  The  court,  after 
charging  that  the  burden  was  on  plaintiff,  in- 
structed that  if  it  was  agreed  that  plaintiff 
should  pay  his  own  expenses,  and  the  sums 
drawn  by  bim  to  purchase  furs  for  defendants 
and  cash  exceeded  the  cost  of  the  furs  deliv- 
ered to  defendants,  then  the  verdict  should  be 
for  defendants  to  an  amount  equal  to  the  ex- 
cess under  defendants'  counterclaim,  and  if 
they  found  that  defendants  directed  plaintiff  to 
draw  no  money  for  bis  own  use  or  for  his  ex- 
penses from  a  certain  bank  account  from  which 
money  was  to  be  drawn  for  the  furs,  and  that 
contrary  to  this  direction  plaintiff  did  make 
withdrawals  for  his  own  use  and  expenses, 
and  by  reason  thereof  defendants  suffered  a 
loss  equal  to  the  amount  claimed  by  plaintiff, 
then  the  verdict  should  be  for  defendants,  and 
if  the  amount  paid  by  defendants  on  account 
of  the  checks  drawn  by  plaintiff  on  the  de- 
posit, together  with  other  amounts  paid  to 
plaintiff,  in  the  aggregate  exceeded  the  cost 
of  the  furs  and  the  compensation  plaintiff  was 
to  receive,  be  could  not  recover.  Held,  that 
such  instructions  were  proper  and  fuUy  sub- 
mitted every  aspect  of  the  case  from  defend- 
ants' standpoint. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  f|  107-127;  Dec.  Dig.  { 
80.*] 

6.  TBIAI.    (t    260*)— iNSTBUCnONS— Reqttbsib 

TO  Chaboe. 

It  is  not  error  to  refuse  requests  to 
charge,  the  substance  of  which  are  covered  by 
instructions  given. 

fEML  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  651-659;   Dec  Dig.  {  !iGO*} 

Appeal  from  Baltimore  City  Court;  John 
J.  Doblen,  Judge. 

Action  by  Alexander  O.  Bobbins  against 
Lewis  Baer  and  others,  partners  as  Lewis 
Baer  &  Company.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  PEARCE, 
BURKE,  THOMAS,  PATTISON,  URNBB, 
and  STOCKBRIDGE,  JJ. 

Myer  Rosenbnsh,  for  appellants.  Robert 
W.  Mobray,  for  appellee. 

URNER,  J.  In  the  txlal  of  this  case  In 
the  Baltimore  dty  court  a  verdict  was  ren- 


dered In  favor  of  the  plaintiff  for  the  sum 
of  $90.  The  suit  being  ex  contractu,  and  the 
amount  of  the  verdict  being  below  the  juris- 
diction of  the  court,  a  judgment  of  non  pros. 
and  for  the  defendants  for  costs  was  enter- 
ed. From  this  judgment  the  defendant  has 
appealed.  A  motion  to  dismiss  the  appeal 
has  been  made  upon  the  grounds:  First, 
that  the  judgment  is  not  final;  and,  second- 
ly, that  no  appeal  can  be  taken  from  a  judg- 
ment by  tbe  party  In  whose  favor  it  was 
rendered. 

Tbe  suit  was  upon  tbe  common  counts  hi 
assumpsit  and  was  brought,  according  to 
the  bill  of  particulars,  to  recover  a  balance 
of  $158  claimed  to  be  due  from  the  defmd- 
ants  to  the  plaintiff  on  account  of  sahiry. 
In  addition  to  tbe  general  Issue  pleas,  the 
defendants  filed  a  plea  of  set-off,  which 
averred  that  they  employed  the  plaintiff  as 
their  agent  to  purchase  furs  during  a  speci- 
fied period  for  a  stipulated  compensation  of 
$700,  out  of  which  he  was  to  pay  his  own  ex- 
penses, and  that  the  furs  purchased  by  the 
plaintiff  for  the  defendants  were  to  be  paid 
for  with  checks  drawn  by  bim  as  agent 
against  a  certain  bank  account  opened  by 
the  defendants  for  that  purpose,  and  that 
under  their  agreement  the  plaintiff  was 
not  at  liberty  to  withdraw  any  of  the  desig- 
nated funds  in  payment  of  his  compensation, 
but  that  he  made  such  withdrawals  on  his 
own  account,  contrary  to  the  agreement, 
and  that  the  total  purchases  made  by  the 
plaintiff  for  the  defendants,  together  with 
the  total  amount  paid  him  by  tbem,  and 
the  amounts  drawn  by  bim  from  the  depos- 
ited funds  for  his  own  account,  aggregated 
the  sum  of  $142.81  in  excess  of  the  amount 
of  the  value  of  the  furs  purchased  by  the 
plaintiff  for  the  defendants  and  the  amount 
of  the  compensation  he  was  to  receive  for 
that  service,  and  that  the  plaintiff  was  there- 
fore indebted  to  the  defendants  to  the 
amoimt  of  the  excess  stated,  for  which  they 
claimed  judgment. 

To  this  plea  the  plaintiff  repUed,  in  sub- 
stance, that  according  to  hla  agreement  with 
the  defendants  he  was  to  receive  $700  as  his 
compensation,  and  was  also  to  be  paid  his 
expenses,  and  that  be  was  permitted  un- 
der the  agreement  to  withdraw  from  the 
designated  bank  account  funds  to  be  applied 
to  his  expenses  and  compensation,  and  that 
the  plaintiff  did  not  make  any  withdrawals 
In  excess  of  the  amount  he  was  entitled  to 
receive,  and  that  there  was  nothing  due 
and  owing  from  the  plaintiff  to  the  defend- 
ants for  which  they  were  entitled  to  claim  a 
set-off  or  judgment 

The  primary  issue  upon  which  the  case 
proceeded  to  trial  under  the  pleadings  men- 
tioned was  whether  the  plaintiff  was  to  be 
reimbursed  by  the  defendants  for  the  ex- 
penses incurred  by  him  in  performing  the 
duties  of  his  agency.    According  to  the  evl- 


•rsr  other  omm  n«  nun*  topic  and  (acUon  NUMBBB  in  Om.  Dls.  *  Am.  DIs.  Ker  No.  Serial  *  Rap'r  indazas 


Digitized  by  CjOOQIC 


Ud) 


BAEB  T.  BOBBINS 


843 


dence  on  both  sides,  tbe  defendanta  were  In- 
debted to  the  plaintiff  If  be  was  entitled  to 
have  Ms  expenses  i>ald,  and  tbe  plaintiff  was 
indebted  to  the  defendants  If  he  was  to 
rec^ve  onder  the  agreement  notning  more 
than  the  stipulated  compensation  of  $700. 
The  verdict  for  $90  in  favor  of  the  plaintiff 
was  a  finding  against  the  defendants'  con- 
tention, and  the  Judgment  entered  was  con- 
clusive as  to  their  rlgbt  to  recover  In  this 
suit  the  amount  claimed  In  the  plea  of  set- 
off. 

[1]  Where  Issne  Is  joined  upon  such  a 
plea,  it  Is  provided  by  statute  that:  "Judg- 
ment for  the  excess  of  the  one  claim  over 
the  other,  as  each  is  proved,  with  costs  of 
suit,  shall  be  given  for  the  plaintiff  or  the 
defendant,  according  as  such  excess  is  found 
in  favor  of  tbe  one  or  the  other  of  these 
I  parties.  If  such  excess  be  sufficient  to  sap- 
port  a  Judgment  tn  the  court  where  the 
cause  Is  tried  according  to  Its  established 
Jnrisdictlon;  otherwise  the  finding  of  such 
excess  to  be  due  shall  be  sufficient  prima 
facie  evidence  of  the  fact  of  Indebtedness 
for  snch  excess,  as  upon  an  award  of  arbi- 
trators In  a  suit  in  a  court  having  Jurisdic- 
tion to  try  and  determine  the  same."  Code, 
art  75,  St  12,  13.  It  is  further  provided 
that:  "Wherever,  by  reason  of  the  verdict 
of  a  Jury  being  below  the  Jurisdiction  of 
the  court  In  which  the  same  Is  rendered,  a 
judgment  of  non  pros,  is  entered,  the  record 
I  of  such  Judgmoit  shall  be  a  bar  to  any  ac- 
I  tion  founded  upon  the  same  cause  of  ac- 
tion In  tllat  or  any  court,  the  limit  of  whose 
jnrisdictlon  shall  be  greater  than  the  amount 
of  such  verdict;  but  the  amount  of  such 
vwdlct,  less  snch  cost  as  may  be  adjudged 
against  the  plaintiff,  shall  be  a  debt  from 
the  defendant  to  the  plaintiff,  recoverable 
in  any  court  that  may  have  Jurisdiction  to 
that  amount,  or  before  a  Justice  of  the 
peace,  as  the  case  may  be;  and  a  short  copy 
of  the  verdict  and  Judgment,  with  the  legal- 
ly taxed  bUl  of  costs,  shall  be  conclusive 
evidence  of  the  balance  so  recoverable." 
Code,  art  26,  §  17. 

In  view  of  these  statutory  provisions.  It 
is  clear  that  so  far  as  the  present  suit  Is 
concerned,  the  Judgment  from  which  tbe 
pending  appeal  has  been  taken  is  a  finality. 
It  has  been  held  that  by  force  of  the  section 
last  quoted,  such  a  Judgment  as  the  one 
here  In  question  conclusively  establishes  the 
amount  of  the  debt  Berkley  t.  Wilson,  87 
Md.  223,  39  Atl.  502.  It  is  therefore  a  prop- 
er subject  of  appeal  unless  the  defendants 
are  precluded  from  such  action  in  this  case 
by  reason  of  the  Judgment  having  been  ren- 
dered in  their  favor. 

[X]  The  filing  of  the  plea  of  set-off  placed 
the  defendants  In  the  position  of  plaintiffs 
vith  respect  to  tbe  claim  upon  which  the 
plea  reUes.  Such  a  plea  is  "in  form  sub- 
stantially equivalent  to  a  declaration  in  a 
cross-salt  by  the  defendant  against  the 
plaintifl;"  and  In  Us  replication  the  plain- 


tiff pleads  precisely  as  he  would  to  a  dec- 
laration. 2  Poe's  Pleading  &  Practice,  !  825. 
If  the  defendants  In  this  suit  had  establish- 
ed their  contention  to  the  satisfaction  of  the 
Jury,  they  would  have  recovered  a  verdict 
and  Judgment  for  the  amount  of  the  claim 
stated  in  their  plea.  The  Judgment  actually 
rendered,  though  In  their  favor,  did  not  ac- 
cord them  the  measure  of  recovery  to  which 
their  plea  of  set-off  was  directed.  While 
It  Is  the  general  rule  that  an  appeal  cannot 
be  taken  from  a  Judgment  by  a  party  U 
whose  favor  it  was  rendered  (Coates  v. 
Mackey,  50  Md.  420),  yet  an  exception  to  this 
rule  Is  recognized  in  cases  where  tbe  Judg- 
ment "is  for  less  than  the  amount  or  short 
of  the  right  claimed"  (2  Poe's  Pleading  & 
Practice,  i  825).  The  motion  to  dismiss  the 
appeal  must  accordingly,  be  overruled. 

The  rulings  of  tbe  court  below  to  be  re- 
viewed are  embraced  in  12  bills  of  exception, 
of  which  11  are  concerned  with  questions  of 
evidence  and  1  with  the  granting  and  re- 
fusal of  instructions  to  the  jury.  We  have 
discovered  no  error  in  any  of  the  rulings  as 
to  the  admissibility  of  evidence,  and  as  no 
reference  was  made  to  any  .of  them  In  the 
argument  on  behalf  of  the  defendants,  we 
shall  not  discuss  them  In  detail. 

It  appears  by  the  twelfth  bill  of  excep- 
tions that  one  prayer  was  granted  at  the  in- 
stance of  the  plaintiff,  while  of  the  15  pre- 
sented by  the  defendants  the  first  second, 
seventh,  eighth,  ninth,  tenth,  eleventh, 
twelfth,  fourteenth,  and  fifteenth  were  re- 
fiiKed,  the  third  was  conceded,  the  fourth, 
sixth,  and  thirteenth  granted,  and  the  fifth 
withdrawn.  Special  exceptions  to  the  plaln- 
tifTs  prayer  were  filed  and  overruled. 

[3]  The  prayer  granted  at  the  request  of 
the  plaintiff  instructed  the  Jury  that  If  they 
should  find  from  the  evidence  that  the  de- 
fendants employed  the  plaintiff  as  their  agent 
for  the  purpose  of  purchasing  furs  for  the 
defendants  for  the  season  of  1009  and  1910, 
and  agreed  to  pay  the  plaintiff  a  salary  of 
$700  and  expenses,  and  that  the  plaintiff,  in 
pursuance  of  this  agreement  faithfully  per- 
formed his  duties  as  such  purchasing  agent 
then  the  verdict  should  be  for  the  plaintiff 
for  the  sum  of  $700  plus  snch  expenses  as 
the  Jury  might  find  that  the  plaintiff  reason- 
ably incurred  -on  behalf  of  the  defendants, 
less  such  amount  as  the  Jury  might  find  the 
plaintiff  had  already  received  on  account  of 
his  salary  and  expenses  and  such  unpaid 
checks  as  the  Jury  might  find  to  be  outstand- 
ing; and  tbe  Jury  were  further  Instructed 
that  they  might  allow  Interest  In  their  dis- 
cretion on  any  balance  found  by  them  to  be 
due  from  the  defendants  to  the  plaintiff. 

The  objections  urged  to  this  instruction 
are  that  there  is  no  evidence  legally  suffi- 
cient to  support  it,  and  that  according  to 
the  undisputed  proof  In  the  case  the  plaintiff 
did  not  faithfully  discharge  his  duties  under 
bis  agreement  with  the  defendants.  We  are 
unable   to   sustain .  these  objectlona.     She 
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plaintiff's  contractual  duty  was  to  purchase 
furs  for  the  defendants  In  Dorchester  coun- 
ty and  ship  them  to  the  latter  in  Baltimore. 
This  duty  was  regularly  and  fully  performed 
during  the  whole  of  the  period  covered  by 
the  agreement,  and  there  Is  nothing  in  the 
record  to  suggest  that  the  service  as  render- 
ed was  not  entirely  satisfactory.  The  total 
cost  of  the  furs  purchased  and  shipped  was 
$21,712.72,  and  the  plalntHTs  checks  on  the 
agency  bank  account  and  his  drafts  honored 
by  the  defendants  and  their  cash  payments 
to  him  aggregated  $22,488.86.  This  total  was 
subsequently  Increased  to  $22,638.61  by  some 
checks  issued  by  the  plaintiff  during  the 
agency  but  not  presented  for  payment  until 
after  Its  termination.  The  excess  of  the 
checks,  drafts,  and  cash  payments  credited 
to  the  defendants  over  the  amount  of  the 
plaintiff's  purchases  for  their  account  was 
$925.89.  As  against  this  the  plaintiff  charg- 
ed the  expenses  Incurred  by  him  as  agent 
amounting  to  $397.64,  leaving  a  balance  of 
$528.25  to  be  credited  on  the  $700  salary. 
Upon  the  theory  that  the  plaintiff  was  en- 
titled to  be  reimbursed  for  his  expenses,  the 
amount  remaining  due  him  from  the  defend- 
ants would  have  been  $171.75.  According  to 
the  opposite  theory,  he  would  be  found  to 
have  been  overpaid  to  the  extent  of  $229.89. 
There  was  no  contradiction  In  the  evidence 
as  to  the  Items  entering  into  the  account  be- 
tween the  parties;  but  there  was  proof  tend- 
ing to  support  each  of  the  conflicting  the- 
ories as  to  the  question  of  liability  for  the 
agent's  expenses.  The  plalntlfTs  granted 
prayer  submitted  to  the  Jury  from  his  point 
of  view  this  controverted  issue  of  fact,  and 
in  this  res];>ect  the  instruction  was  clearly 
correct. 

[4]  The  contention  Is  made,  however,  that 
the  plaintiff  drew  upon  the  agency  fund  in 
bank  for  his  salary  and  expenses  contrary 
to  the  understanding  that  these  deposits 
should  be  used  solely  for  the  purchase  of 
furs,  and  that  some  of  the  purchases  were 
made  by  him  from  his  own  sons,  who  had 
not  reached  their  majority  and  who  obtained 
the  furs  from  animals  trapped  on  lands  leas- 
ed by  them  from  their  father  for  a  rental, 
consisting  of  a  share  of  the  proceeds  of  their 
trapping  operations.  It  is  insisted  that  in 
these  particulars  the  plaintiflTs  conduct  was 
in  violation  of  his  contractual  and  fiduciary 
obligation.  Such  considerations  do  not  In 
our  judgment  affect  the  present  Issue.  If 
the  defendants  were  In  fact  indebted  to  the 
plaintiff  to  the  extent  he  claims,  they  can 
certainly  not  be  released  from  the  unpaid 
balance  of  the  debt  simply  because  a  part 
was  satisfied  out  of  the  agency  fund  and  not 
by  their  direct  remittance;  and  as  there  is 
no  indication  that  the  defendants  were  prej- 
udiced in  any  way  by  the  purchase  of  furs 
from  the  sons  of  the  plaintiff,  we  are  un- 
willing to  hold  that,  merely  because  their 
minority  would  have   entitled  their  father 


to  the  proceeds  of  the  labor  they  expended 
in  this  enterprise,  the  defendants  should  be 
relieved  of  their  liability  to  pay  for  the  serv- 
ice which  the  plaintiff  rendered  and  which 
they  accepted.  The  objections  both  general 
and  special  to  the  granted  prayer  of  the 
plaintiff  were  properly  overruled. 

[S]  By  the  defendants'  granted  prayers, 
the  jury,  after  being  advised  that  the  bar- 
den  of  proof  was  on  the  plaintiff,  were  in- 
structed that  if  they  found  from  the  evi- 
dence that  the  compensation  agreed  npon 
was  $700,  out  of  which  the  plaintiff  was  to 
pay  his  own  expenses,  and  that  the  sums 
drawn  by  the  plaintiff  by  checks  signed  by 
him  as  agent,  together  with  amounts  receiv- 
ed from  the  defendants  In  drafts  and  canb, 
exceeded  the  cost  of  the  furs  delivered  by 
the  plaintiff  to  the  defendants,  then  the  ver- 
dict of  the  jury  should  be  for  the  defend- 
ants for  an  amount  equal  to  such  excess. 
They  were  further  instructed  that  If  they 
should  find  that  the  defendants  directed  the 
plaintiff  to  draw  no  money  for  his  own  use 
or  for  his  expenses  from  the  bank  account 
mentioned  in  the  evidence,  and  that  contra- 
ry to  this  direction  the  plaintiff  did  make 
withdrawals  for  his  own  use  or  expenses, 
and  by  reason  thereof  the  defendants  suffer- 
ed a  loss  equal  to  the  amount  claimed  by  the 
plaintiff,  then  the  verdict  should  be  for  the 
defendants;  and  if  the  jury  further  found 
that  the  amounts  paid  by  the  defendants  on 
account  of  the  checks  drawn  by  the  plaintiff 
on  the  bank  deposits  in  question,  together 
with  the  amounts  paid  by  the  defendants  to 
the  plaintiff  and  the  total  amount  of  the  un- 
paid checks  shown  by  the  proof,  in  the  ag- 
gregate exceeded  the  cost  of  the  furs  deliv- 
ered to  the  defendants  by  the  plaintiff  and 
the  compensation  which  the  plaintiff  was  to 
receive  from  the  defendants,  then  the  ver- 
dict should  be  in  favor  of  the  defendants  for 
the  amount  of  such  excess. 

[ff]  The  instructions  thus  granted  npon  the 
application  of  the  defendants  fully  and  fair- 
ly submitted  every  aspect  of  the  case  whidli 
they  were  entitled  to  have  the  jury  consider, 
and  therefore,  if  the  other  prayers  offered 
by  them  had  been  sound  in  principle  and  cor- 
rect in  form,  they  would  have  been  super- 
fluous, and  the  refusal  of  the  court  below  to 
grant  them  could  not  have  been  held  to  con- 
stitute injurious  error.  But  all  the  rejected 
prayers  are  objectionable  in  theory.  The 
first  denied  the  legal  snfllclency  of  the  evi- 
dence to  entitle  the  plaintiff  to  recover.  The 
second  sought  to  make  an  Issue  of  the  pur- 
chase of  furs  by  the  plaintiff  from  his  sons, 
and  the  ninth,  eleventh,  and  twelfth  are 
open  to  this  and  the  additional  objection, 
which  is  common  also  to  the  seventh  and 
eighth,  that  they  assume  as  a  fact  that  the 
plaintiff  drew  money  from  the  agency  bank 
account  for  his  own  use,  although  there  was 
no  evidence  to  show  that  he  made  any  such 
withdrawals  for  his  individual  purposes  as 
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distlngnlabed  from  his  expenses  as  agent  of 
the  defendants.  Tbe  tenth  prayer,  notwith- 
standing th«  absence  of  any  proof  to  support 
ench  an  issue,  would  have  submitted  to  the 
]nry  the  question,  among  others,  as  to  wheth- 
er the  plaintiff  withdrew  money  from  the 
deposited  funds  for  his  own  uses  and  pur- 
poses. The  fourteenth  prayer  directed  a  ver- 
dict for  the  defendants  on  the  ground  that 
the  plaintiff  had  not  charged  himself  with 
all  the  checks  issued  by  him  as  agent  of  the 
defendants  whereas  the  record  shows  that 
all  the  ontstanding  checks  mentioned  In  the 
evidence,  which  were  chargeable  to  the  plain- 
tiff,  were  properly  taken  into  accotmt  at  the 
trial.  The  fifteenth  prayer  proposed  to  In- 
struct the  jury  that  the  checks  to  be  credited 
on  tbe  plalntlft's  claim  would  reduce  the 
amount  below  the  jurisdiction  of  the  court, 
and  the  verdict  should  therefore  be  for  the 
defendant.  This  last  prayer  was  plainly  con 
trary  to  the  theory  of  the  statute  we  have 
qnoted  (Code,  art.  26,  8  17)  and  the  construc- 
tion It  has  received  in  Williams  v.  Fredlock 
MfK.  Co.,  04  Md.  Ill,  50  Atl.  421. 

We  concur  In  all  the  rulings  presented  by 
the  record  before  us,  and  the  Judgment  will 
be  affirmed. 

Judgment  aflBrmed,  with  costs. 


J.  S.  TOtJNG  CO.  et  al.  ▼.  STATE,  to  Use 
of  KABAT  et  al. 

(Conrt  of  Appeals  of  Maryland.     Jan.  11, 
1912.) 

t  Mastes  and  Sbbvamt  (H  101,  102*)— Du- 
ty or  JIaSTKB— MATEBIAIJ9  AND  AFFLIANCES. 

It  is  the  duty  of  a  master  to  use  reason- 
able diligence  to  provide  proper  materials,  ap- 
pliances, and  instrumentalities  for  the  accom- 
plishment of  the  work  assigned  to  the  servant 
(Ed.  Note. — For  other  cases,  see  Master  and 
Seryant,  Cent  Dig.  U  135.  171,  174,  178-184, 
192;    Dec.  Dig.   Sf  101,   102.*] 

2.  Master    and    Servant    (H    101,    102*)  — 
Death  of  Sebvant— Extbaobdinary  I^ril. 

It  is  the  duty  of  a  master  not  to  know- 
■dkIt  or  negligently  expose  bis  servant  to  any 
Mtraordinai^  or  onreasonable  peril  in  the 
course  of  his  employment  against  which  the 
•errant,  by  the  exercise  of  ordinary  care  and 
prudence,  either  from  a  want  of  knowledge  or 
uill.  could  not  protect  himself. 
„IEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f|  135,  171,  174,  178-184, 
192;  Dec.  Dig.  {(  101,  102.*] 

3.  Master  and  Servant  (§  258*)— Death  of 
Sebv  ANT— Action — Declaration. 

Plaintiff  was  employed  as  a  night  fireman 
iBchargeof  one  of  defendant's  boilers,  which 
*•«  provided  with  an  exhaust  pipe  emerged 
from  the  wall  near  the  waters  of  Baltimore 
urbor.  Deceased  opened  a  stopcock  in  the 
pipe,  after  which  there  was  an  explosion,  and 
ow-eased's  body  was  later  found  in  the  harbor, 
Were  he  had  been  killed  or  drowned.  A  dec- 
uration  contained  three  counts,  the  first  charg- 
^f  that  deceased,  while  exercising  due  and 
oMinary  care,  attempted  to  turn  the  cock, 
when  tbe  pipe  suddenly  burst  from  an  explo- 
»on  of  steam,  and  deceased  was  shocked, 
■tunned,  and  forced  by  the  explosion  Into  tbe 


waters  of  the  bay,  where  he  was  killed  or 
drowned.  The  second  count  alleged  that  de- 
ceased was  so  assigned  to  work  on  and  about 
the  boiler  and  exhaust  pipes  without  warning 
or  notice,  that  the  pipe  burst  from  an  explo- 
sion of  steam,  and  deceased  was  shocked, 
stunned,  and  forced  by  the  explosion  into  the 
water,  where  be  was  killed  or  drowned;  and 
the  third  count  charged  that  by  reason  of  the 
old,  worn,  and  bad  condition  of  the  pipe,  which 
was  known  to  defendants,  but  unknown  to  de- 
ceased, it  exploded  and  shocked  and  stunned 
him  to  such  an  extent  as  to  cause  his  death. 
Held,  that  each  of  the  counts  stated  a  good 
cause  of  action.. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  816-836;  Dec.  Dig.  i 
258.*] 

4.  Master  and  Servant  (I  205*)— Death  of 

SESVANT  —  NeOLIOENCS— PBOZIlfATB    CAUSE 

—Burden  of  Pboof. 

In  an  action  for  death  of  a  servant  by 
defendants'  alleged  negligence,  tbe  burden  is 
on  plaintiff  not  only  to  prove  the  negligence, 
but  to  show  that  the  negligence  charged  re- 
sulted in  decedent's  death. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  877-908,  965;  Dec.  Dig. 
i  265.*] 

5.  Negligence  (|  1*)— "Actionable  Negli- 
gence." 

"Actionable  negligence"  Is  an  act  or  omis- 
sion of  duty  which  is  the  proximate  cause  of 
an  injury. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  i  1;    Dec.  Dig.  i  1.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  1,  pp.  148,  149;   vol.  8,  p.  7563.] 

6.  Mabteb  and  Servant  (J  129*)— Death  of 
Servant— Meglioencs— Proximate    Cause. 

Where  decedent,  a  fireman  at  defendants' 
works,  was  seen  unmjured  after  an  explosion 
of  an  exhaust  pipe  which  caused  him  to  be- 
come greatly  excited  and  run  into  the  building, 
where  he  obtained  a  torch,  with  which  he 
again  went  toward  the  broken  pipe,  where  the 
torch  was  extinguished,  and  nothing  more  was 
seen  of  decedent  until  his  body  was  found,  the 
next  morning,  in  the  waters  of  the  har- 
bor, which  was  within  a  few  feet  of  the  pipe, 
there  was  no  causal  connection  between  the 
explosion  and  the  breaking  of  tbe  pipe  and 
decedent's  death  so  as  to  sustain  a  recovery 
therefor  on  tbe  theory  of  defendants'  negli- 
gence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S|  257-263;  Dec  Dig.  i 
129.*] 

Appeal  from  Baltimore  City  Court;  John 
J.  Dobler,  Judge. 

Action  t^  tbe  State,  for  the  use  of  Rosa 
Kabat  widow,  and  by  Helen  M.  Kabat  and 
another.  Infants,  by  their  mother  and  next 
friend,  Rosa  Kabat,  and  Joseph  Kabat  and 
John  Kabat,  againSt  the  J.  S.  Young  Com- 
pany and  the  MacAndrews  &  Forbes  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ants appeal.    Reversed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCE,  BURKE,  THOMAS,  PATTISON, 
and  STOCKBRIDGE,  JJ. 

William  L.  Bawls  and  WUllam  L.  Mar- 
bury,  for  appellants.  Fleet  W.  Cox  and  Rob- 
ert F.  Leach,  Jr.,  for  appellees. 

BURKE,  J.  This  Is  the  defendants'  ap- 
peal from  a  Judgment  entered  against  them 
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In  the  Baltimore  city  court  In  a  suit  of  the 
state,  to  the  use  of  the  widow  and  children 
of  Vincent  Kabat,  who  was  found  dead  in 
the  waters  of  the  Baltimore  harbor  on  the 
night  of  December  14,  1909.  The  defend- 
ants operate  a  manufacturing  plant  in  the 
city  of  Baltimore  in  which  were  Installed  a 
namber  of  boilers.  The  deceased  was  a  fire- 
man in  charge  of  one  of  these  boilers,  and 
had  been  In  the  employ  of  the  defendants 
in  that  capacity  for  about  26  years.  Attach- 
ed to  the  boiler  In  his  charge  on  the  night 
in  question  was  an  iron  pipe  which  extended 
through  the  wall  of  the  defendants'  build- 
ing. At  or  near  the  point  wliere  this  pipe 
emerged  from  tlie  wall,  there  was  placed  a 
stopcock,  or  valve,  which  was  designed  and 
used  to  relieve  at  certain  times  the  pressure 
of  steam  upon  the  boiler.  This  was  done 
by  oi)ening  the  valve.  From  the  point  where 
the  stopcock  was  placed  there  was  a  short 
pipe  running  to  the  ground,  where  it  con- 
nected with  another  pipe,  which  led  to  the 
waters  of  the  harbor,  a  distance  variously 
estimated  from  3%  to  12  feet  There  is  evi- 
dence In  the  record  tending  to  prove  that  the 
ground  between  the  wall  of  the  defendants' 
factory  and  the  water  was  rough  and  un- 
even, and,  there  being  no  light  or  guard 
rails  along  the  harbor,  the  place  at  the  time 
Kabat  met  his  death  was  dangerous. 

The  declaration  contained  three  counts, 
in  which  the  defendants  were  charged  with 
three  specific  acts  of  negligence:  First,  in 
assigning  the  deceased  "to  work  upon  and 
about  an  engine  and  boiler  the  exhaust  pipes 
of  which  were  run  from  the  premises  of  the 
defendants  over  to  and  In  the  water  of  the 
harbor  of  Baltimore,  about  which  said  ex- 
haust pipes  there  was  no  protection,  guard, 
or  shield  to  prevent  a  person  having  occa- 
sion to  be  about  the  same  from  falling  into 
said  water" ;  second,  that  the  deceased  "was 
put  to  work  upon  and  about  an  engine  and 
boiler,  the  exhaust  pipes  of  which  were  run 
from  the  premises  of  the  defendants  over 
to  and  in  the  water  of  the  harbor  of  Balti- 
more, which  exhaust  pipes  the  defendants 
knew,  or  by  the  exercise  of  ordinary  care 
on  their  part  might  have  known,  to  be  dan- 
gerous, unsafe,  and  unfit  for  use,  because 
the  same  were  defective  and  worn  out  and 
not  capable  of  the  uses  to  which  they  were 
put,  and  the  cock  at  the  end  of  said  exhaust 
pipes  was  defective  and  known  to  the  de- 
fendants to  be  defective,  and  of  which  dan- 
gerous and  unsafe  conditions  the  said  Vin- 
cent Kabat  was  not  advised,  and  could  not 
have  known  by  the  exercise  of  ordinary  care 
on  his  part";  and,  third,  in  requiring  him 
in  the  performance  of  his  duty  to  relieve 
the  steam  from  the  boiler  through  an  ez- 
hause  pipe  which  was  "old,  worn,  In  bad  con- 
dition, and  defectively  constructed  and  in- 
stalled by  unskillful  and  incompetent  em- 
ployes, aU  of  which  were  known  to  the  de- 
fendant, but  of  which  Vincent  Kabat  was  In 
ignorance." 


The  first  count  alleged  that  as  the  deceased 
attempted  to  turn  the  stopcock  so  as  to  re- 
lieve the  boiler  and  pipes  from  the  pressure 
of  steam,  "and  in  the  exercise  of  due  and 
ordinary  care  in  so  doing,  said  pipe  sudden- 
ly burst  from  an  explosion  of  steam  accumu- 
lated in  the  same,  whereby  the  said  Vincent 
Kabat,  hnsband  and  father  as  aforesaid, 
was  shocked  and  stunned  and  forced  by  said 
explosion  into  the  water  of  said  harbor  of 
Baltimore,  whereby  he  was  killed  or  drown- 
ed.'' The  second  connt  charged  that  "on  or 
about  the  14th  day  of  December,  1909,  whUe 
the  said  Vincent  Kabat  was  so  assigned  to 
work  upon  and  al)out  said  engine  and  boiler 
and  exhaust  pipes,  without  warning  or  notice 
to  him,  said  exhaust  pipes  burst  and  exploded 
from  an  explosion  of  steam  accumulated  in 
the  same,  whereby  the  said  Vincent  Kabat, 
husband  and  father  as  aforesaid,  was  shock- 
ed, stunned,  and  forced  by  said  explosion  in- 
to the  water  of  said  harbor  of  Baltimore, 
whereby  he  was  killed  or  drowned."  In  the 
third  count  it  is  alleged  that  by  reason  of 
its  old,  worn,  and  bad  condition,  known  to 
the  defendants,  but  unknown  to  the  deceased, 
the  pipe  burat  and  exploded,  whereby  Kabat 
was  shocked  and  stunned  to  such  an  extent 
as  to  cause  his  death. 

The  Issues  to  be  tried  were  presented  by 
the  plea  of  not  gruilty.  At  tlie  conclusion  of 
the  testimony  offered  on  both  sides  the  plain- 
tiff submitted  one  prayer,  which  was  on  the 
measure  of  damages.  This  prayer  was  grant- 
ed. The  defendants  filed  a  special  exception 
to  this  prayer  upon  the  ground  that  there 
was  no  evidence  in  the  case  that  the  death  of 
Vincent  Kabat  was  due  to  any  n^llgence  on 
their  part  This  exception  was  overruled 
by  the  court  The  court  granted  an  instruc- 
tion of  its  own,  by  which  the  Jury  were 
told  that,  if  they  found  from  the  evidence 
tliat  the  deceased  was  in  a  position  of  safety 
at  any  time  after  the  violent  explosion  or 
escape  of  steam  mentioned  in  the  testimony, 
they  should  find  their  verdict  for  the  de- 
fendants. The  defendants  submitted  three 
prayers,  the  granting  of  either  one  of  which 
would  have  defeated  a  recovery  by  the  plain- 
tiffs. These  prayers  were  refused.  The 
record  presents  but  one  bill  of  exception  tak- 
en by  the  defendants  to  the  action  of  the 
court  upon  the  prayers  and  the  special  ex- 
ception filed  thereto  by  the  defendants. 

The  real  question  in  the  case  relates  to  the 
propriety  of  the  rejection  of  the  defendants' 
three  prayers  each  of  which  asked  the  court 
to  withdraw  the  case  from  the  jury.  The 
first  prayer  asserted  that  under  the  i^adinffn 
the  equitable  plaintiffs  had  offered  no  legally 
sufficient  evidence  to  entitle  them  to  recover: 
the  second  asserted  that  the  equitable  plain- 
tiffs had  offered  no  legally  sufflcioit  evidence 
to  show  any  negligence  on  the  part  of  the  de- 
fendants in  respect  to  any  duty  owing  by 
them  to  the  deceased ;  and  the  third  that  by 
the  uncontradicted  evidence  the  deceased  by 
his  own  negligence  directly  contributed   to 
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the  bappenini;  of  the  accident  which  caused 
his  death. 

[1-3]  The  defendants  were  bound  to  use 
due  and  reasonable  diligence  to  provide  the 
proper  materials,  appliances,  and  instrumen- 
talities for  doing  the  work  assigned  to  the 
deceased.  Nor  were  they  justified  in  know- 
ingly or  negligently  exposing  him  to  any 
extraordinary  or  unreasonable  peril  in  the 
course  of  bis  employment  against  which  from 
the  want  of  knowledge  or  skill  he  could  not, 
by  the  use  of  ordinary  care  and  prudence, 
under  the  circumstances,  guard  himself. 
Each  count  of  the  declaration  is  framed  upon 
these  familiar  principles  of  law,  and  each, 
therefore,  stated  a  good  cause  of  action. 

[4]  It  Is  equally  well  settled  that  to  sus- 
tain the  action  it  was  incumbent  upon  the 
equitable  plaintiffs  not  only  to  offer  evidence 
legally  sufficient  to  prove  the  negligence  of 
the  defendants  und.er  the  rule  stated,  but 
they  were  bound  to  offer  evidence  legally  suf- 
ficient to  show  that  the  negligence  charged 
resulted  in  the  death  of  Vincent  Kabat. 

[S]  Actionable  negligence  is  an  act  or  omis- 
sion of  duty  which  is  the  proximate  cause  of 
an  injury.  No  matter  to  what  extent  or  in 
what  respect  a  party  may  be  negligent,  such 
uegligence  does  not  constitute  a  cause  of  ac- 
tion unless  the  negligence  charged  and  the 
iujnrles  sued  for  bear  the  relation  of  cause 
and  effect.  In  legal  contemplation,  action- 
al)le  negligence  and  injury  are  cause  and 
effect  The  effect  of  the  defendants'  first 
prayer,  which  referred  to  the  pleadings,  was 
to  confine  or  limit  the  right  of  recovery  to 
the  Issues  made  by  the  pleadings. 

[8]  An  examination  of  the  evidence,  in  the 
light  of  these  well-recognized  principles,  has 
led  ns  to  the  conclusion  that  the  equitable 
plaintiffs  have  wholly  failed  to  establish  their 
case,  and  that  the  defendants'  first  and  sec- 
ond prayers  should  have  been  granted. 

How  this  unfortunate  man  came  to  fall 
into  the  water  is  a  matter  of  pure  speculation 
or  conjecture.  Certainly,  his  death  was  not 
caused  by  the  negligence  charged  in  the  dec- 
laration, although  it  is  doubtless  true  that  he 
would  not  have  fallen  in  the  water  had  not 
tlie  explosion  occurred;  bnt  the  evidence  is 
dear  that  that  explosion  did  not  cause  his 
death,  or  precipitate  him  Into  the  water,  as 
allied  In  the  declaration.  X>eallng  with  the 
evidence  according  to  its  general  import  and 
^ect,  it  is  shown  that  Kabat,  in  company 
with  Thomas  Stephansky,  went  to  the  stop- 
cock referred  to  and  opened  it  for  the  pur- 
pose of  relieving  the  pressure  of  steam  on  the 
boiler,  and  that  the  exhaust  pipe  burst  or 
exploded.  This  was  quite  a  violent  explosion, 
causing  the  escape  of  a  considerable  quan- 
tity of  water  and  steam  from  the  broken 
pipe,  and  blowing  a  hole  in  the  ground  under 
or  near  the  pipe.  Kabat  was  not  injured  by 
this  explosion,  but  he  became  greatly  excited 
thereby  and  ran  into  the  building,  where  he 
was  in  a  place  of  entire  safety.    He  got  a 


torch  from  the  witness  Olscwsky,  and  went 
on  the  outside  of  the  building  towards  the 
broken  pipe.  It  was  dark  on  the  outside, 
and  the  wind  blew  out  the  torch,  and  Olscw- 
sky, who  was  with  Kabat,  came  inside  of  the 
building.  Nothing  more  was  seen  of  Kabat 
until  he  was  found  dead  in  the  waters  of 
the  harbor.  These  facts  were  shown  by  the 
testimony  adduced  on  behalf  of  the  plaintiffs. 
The  witness  Thomas  Stephansky  In  the  early 
part  of  his  examination  in  chief  was  asked 
how  Kabat  met  his  death,  and  he  replied. 
"Well,  he  fell  into  the  water  when  the  pipe 
blew  out"  It  was  upon  this  statement  that 
the  plaintiffs  relied  to  take  the  case  to  the 
Jury ;  but  It  Is  perfectly  obvious  that  the  wit- 
ness did  not  mean  that  Kabat  was  injured 
by  the  explosion,  or  that  he  fell  into  the 
water  at  the  instant  it  occurred,  because  he 
proceeded  to  give  an  account  of  what  occur- 
red after  the  explosion  in  which  the  facts 
as  to  Kabat's  retnm  to  the  building,  his  pro- 
curing the  torch,  and  going  on  the  outside 
towards  the  pipe  are  fully  shown.  In  this 
be  la  corroborated  by  the  witness  Olscwsky. 
It  is  evident  that  the  statement  by  Stephan- 
sky was  merely  a  general  description  of 
the  occurrence  which  he  subsequently  fully 
explained  in  his  testimony. 

It  is  apparent  from  the  facts  stated  that 
the  equitable  plaintiffs  on  the  evidence  in- 
troduced in  their  own  behalf  failed  to  estab- 
lish, or  to  offer  any  evidence  tending  to 
establish,  the  issues  made  by  the  pleadings. 

The  evidence  shows  that  the  body  of  the 
deceased  when  taken  from  the  water  was 
badly  scalded ;  but  when  or  how  he  received 
these  injuries  is  not  shown.  It  is,  however, 
clearly  shown  that  he  was  not  so  injured  at 
the  instant  the  pipe  exploded,  as  alleged  in 
the  declaration.  It  is  probable  that  after 
the  torch  was  extinguished  he  approached 
the  pipe  and  came  in  contact  with  the  escap- 
ing steam,  and  in  his  excitement  stumbled  or 
fell  into  the  water.  But  this  is  a  mere  In- 
ference. 

Judgment  reversed  without  a  new  trial, 
with  costs  to  the  appellants. 


BES8METER  ▼.  NORWOOD. 

(Court  of  Appeals  of  Maryland.    Jan.  81, 
1912.) 

1.  MoBTOAOES    ({  61*)— Consideration— Af- 

KDAVIT— STATUTICS. 

Code  Pub.  Gen.  Laws  190^  art  21,  i  30, 
provides  that  no  mortgage  shall  be  valid  ex- 
cept as  between  the  parties,  unless  there  be 
indorsed  thereon  an  oath  or  affirmation  of 
the  mortgagee  that  the  consideration  is  true 
and  bona  fide  as  therein  set  forth.  Held,  that 
where  a  husband  executed  a  mortgage  to  bis 
wife  to  secure  an  alleged  indebtedness  of  $C,- 
657,  and  she  made  an  affidavit  that  the  consid- 
eration was  true  and  bona  fide,  when,  in  fact, 
he  was  not  indebted  to  her  in  any  sum,  but 
the  mortgage  was  made  to  be  assigned  to  a 
trustee  for  certain  of  the  mortgagor's  mer- 
chandise creditors,  the  mortgage  was  void  as 
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againat  the  mortgagor'a  creditors,  irrespectiye 
of  the  question  of  intent  to  defraud. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  $  150;    Dec.  Dig.  {  61.*] 

2.  MOBTOAOES     (f    61*)— CONSIDBBATIOR— AF* 

BiDAViT— Invalidity— Assignment. 

Where  a  mortgage  was  invalid  as  against 
the  mortgagor's  creditors  because  the  affidavit 
of  the  bona  fide  character  of  the  considera- 
tion, required  by  Code  Pub,  Gen.  Laws  1904, 
art.  21,  I  30,  was  nntrue,  it  was  also  invalid  as 
to  an  assignee  thereof. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  {  150;    Dec.  Dig.  {  61.*} 

3.  MOBTGAGES  (i  61*)— CONSIDERATION- AF- 
HDAVrr— INVALIDITT- INDEMNITT. 

A  husband,  though  not  indebted  to  his 
wife,  executed  a  mortgage  to  her  on  certain 
realty  to  secure  an  alleged  indebtedness  to 
her,  which  was,  in  fact,  an  indebtedness  to 
certain  merchandise  creditors  under  an  agree- 
ment that  she  was  to  assign  the  mortgage  to 
a  trustee  for  the  benefit  of  such  creditors, 
which  she  thereafter  did.  Held,  that  the  mort- 
gage being  invalid  as  violative  of  Code  Gen. 
Pub.  Laws  1904,  art.  21,  |  30,  requiring  an 
oath  or  affirmation  of  the  mortgagee  that  the 
consideration  is  true  and  bona  fide  as  therein 
set  forth  as  against  all  persons  except  the 
parties  thereto,  it  could  not  be  sustained  as 
a  mortgage  of  indemnity. 

[Ed.  Note.— For  other  casea,  see  Mortgages, 
Cent  Dig.  {  150;    Dec.  Dig.  {  61.*] 

4.  Fbaudulbrt  Conveyances  (S  104*)  — 
Transfebs  bt  Husband  to  Wife— Valid- 
ity. 

No  acquisition  of  property  passing  from 
husband  to  wife  after  coverture  is  valid  if 
it  has  been  granted  to  her  in  prejudice  of  the 
rights  of  the  husband's  subsisting  creditors. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {{  337-344;  Dec.  Dig. 
i  104.*] 

5.  Assignments  fob  Benefit  of  Cbeditobs 
(I  145*)— Mobtoaoe— Validity. 

Where  a  husband  who  was  not  indebted 
to  his  wife  executed  a  mortgage  to  her  to 
secure  an  alleged  indebtedness,  which,  in  fact, 
represented  his  indebtedness  to  certain  cred- 
itors, under  her  agreement  to  assign  the  mort- 
gage to  a  trustee  for  such  creditors,  which 
she  thereafter  did,  the  mortgage,  if  treated  as 
an  assignment  for  the  benefit  of  creditors, 
was  void  as  against  subsequent  attaching  cred- 
itors; its  legal  effect,  purpose,  and  intent  be- 
ing to  hinder,  delay,  and  defraud  the  husband's 
unsecured   creditors. 

[Ed.  Note. — For  other  cases,  see  Assign- 
ments for  Benefit  of  Creditors,  Cent.  Dig.  {I 
40-42;    Dec.  Dig.  |  145.*] 

6.  Attachment  (J  322*)— Retubn— Descrip- 
tion of  Pbopebty. 

An  officer's  return  of  attachment  recited 
that  on  December  24,  1908,  at  11  o'clock 
a.  m.  he  attached,  seized,  and  took  of  the 
lands  of  the  alleged  debtor:  "Ist.  All  that  lot 
of  ground  containing  40  acres  of  land  more  or 
less.  2nd.  All  that  lot  of  ground  containing 
192  acres  of  land,  more  or  less.  3rd.  All  that 
lot  of  ground  containing  2V2  acres  of  land, 
more  or  less.  All  the  above  property  situated 
in  Woodville  district  Frederick  county,  Mary- 
land, and  improved  with  2  frame  dwelling 
houses,  2  barns  and  other  necessary  outbuild- 
ings thereon" — and  that  he  made  known  unto 
two  persons  named,  tenants  on  the  farms,  to 
appear  before  the  court  on  the  first  Monday  of 
January,   1909.      Held,   that   such   return   was 


not   fatally  defective   for  insufficiency   of   de-      ! 
scription  of  the  property  levied  upon. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  H  1153-1159;    Dec.  Dig.  $  322.*] 

7.  Bankbuptot   (I  195*)— Attachment— Va- 
lidity. 

Liens  under  attachment  proceedings  ob- 
tained more  than  four  months  prior  to  the  in- 
stitution of  proceedings  in  bankruptcy  were 
valid  as  against  the  bankrupt's  trustee. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy. 
Cent  Dig.  tS  296-305;   Dec.  Dig.  |  196.*] 

Appeal  from  Circuit  Court,  Frederick  Coun- 
ty, in  Equity;  Edward  C.  Peter  and  John 
C.  Motter,  Judges. 

Action  by  Henry  F.  Ressmeyer,  as  trustee, 
against  Charles  A.  Norwood,  mortgagee. 
From  a  decree  awarding  a  surplus  In  mort- 
gage foreclosure  proceedings  to  attaching 
creditors  as  against  a  second  mortgagee, 
plaintiff  appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PEARCE  BURKE,  THOMAS,  PATTI- 
80N,  and  STOCKBRIDQE,  JJ. 

Glenn  H.  Worthlngton,  for  appellant  Mil- 
ton G.  Urner  and  Albert  S.  Brown,  for  ap- 
pellee. 

BRISCOE,  J.  The  fund  here  in  controver- 
sy is  the  surplus  proceeds  arising  from  tbe 
sale  of  mortgaged  real  estate,  sltaate  in 
Frederick  county,  and  owned  by  Charles  C 
Tebbetts,  of  Washington  city,  D.  C.  The  sur- 
plus in  dispute  is  claimed  on  the  one  part 
by  the  appellant  as  assignee  of  an  alleged 
second  mortgage  on  the  property,  and  on  the 
other  by  certain  creditors  of  the  mortgagor, 
under  attachment  proceedings,  in  tbe  cir- 
cuit court  for  Frederick  county.  The  proi)- 
erty  was  sold  on  tbe  12th  day  of  May,  1909, 
under  the  first  mortgage,  and,  after  tbe  pay- 
ment of  tbe  mortgage  debt.  Interest,  and 
costs  of  the  sale,  the  residue  of  tbe  proceeds 
of  sale  was  distributed  in  tbe  proceedings 
by  auditor's  account  A  to  Henry  F.  Ress- 
meyer, tbe  assignee  of  the  second  mortgage 
and  by  auditor's  account  B  to  certain  cred- 
itors of  the  mortgagor  under  their  attach- 
ments. There  were  exceptions  filed  to  eacb 
of  these  auditors'  accounts  by  the  parties 
in  interest  in  the  court  below,  and  from  an 
order  of  tbe  circuit  court  for  Frederick 
county  sustaining  exceptions  to  and  rejecting 
account  A,  and  finally  ratifying  and  con- 
firming account  B,  with  certain  modifica- 
tions, this  appeal  has  been  taken.  The  facts 
of  tbe  case,  upon  which  the  appellant  and 
appellees  base  their  claims  and  contentions, 
are  fully  set  out  In  tbe  record,  and,  briefly 
stated,  are  these: 

Charles  C.  Tebbetts  and  Minnie  V.,  his  wife, 
on  the  10th  day  of  July,  1906,  conveyed  by 
deed  of  mortgage  to  Charles  A.  Norwood  of 
Frederick  county  certain  tracts  of  land,  con- 
taining 234  acres,  more  or  less,  situate  and 
lying  in  that  county  to  secure  an  indebted- 
ness of  16,500.    Tbe  real  estate  was  sold  nn- 
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d«r  thin  mortgage,  and  the  surplna  proceedj) 
of  sale,  as  ve  baTe  said,  is  the  fnnd  here 
In  controversy.  On  the  23d  day  of  May, 
1908,  Charles  G.  Tebbetts  and  Minnie  V.  Teb- 
betts,  his  wife,  as  parties  of  the  first  part, 
coDTeyed  by  way  of  second  mortgage  to  Mrs. 
Tebbetts,  the  wife,  as  party  of  second  part, 
the  Identical  property  as  described  In  the 
first  mortgage  to  Norwood.  The  second  mort- 
gage recites  that :  "Whereas  Charles  C.  Teb- 
betts la  justly  Indebted  to  the  party  of  the 
second  part,  in  the  sum  of  six  thonsand 
six  handred  and  fifty-seven  (f 6,657.00)  dollars, 
lairful  money  of  the  United  States,  secured 
to  be  paid  by  his  certain  bond  or  obligation 
bearing  even  date  herewith  in  the  penal 
sum  of  thirteen  thousand  three  hundred  and 
foarteen  dollars  ($13,314.00)  and  conditioned 
for  the  payment  of  the  sum  of  six  thousand 
six  hundred  and  f|fty-seyen  ($6,657.00)  dol- 
lars on  the  first  day  of  January,  1910,  and 
for  the  better  securing  of  this  snm  of  money 
menUoned  in  the  condition  of  the  bond,  and 
also  in  consideration  of  ten  dollars,  paid  by 
the  party  of  the  second  part  conveyed  the 
real  estate  mentioned  therein,  upon  the  terms 
and  conditions  therein  set  forth."  On  the 
same  day  of  the  execution  of  the  mortgage 
Mr.  Tebbetts  gave  and  delivered  to  his  wife, 
Mrs.  Tebbetts,  the  bond  or  obligation  men- 
tioned in  the  mortgage,  which  recites:  "Know 
all  men  by  these  presents:  That  I,  Charles 
C.  Tebbetts,  of  the  city  of  Washington,  in 
the  District  of  Columbia,  am  held  and  firmly 
bound  unto  my  wife.  Minnie  V.  Tebbetts,  of 
the  same  place,  in  the  penal  sum  of  thirteen 
thousand  three  hundred  and  fourteen  dol- 
lars ($13,314.00),  lawful  money  of  the  United 
States,  to  be  paid  to  her,  her  executors,  ad- 
ministrators or  assigns,  for  which  payment, 
to  be  made,  I  bind  myself,  my  heirs,  execu- 
tors and  administrators  firmly  by  these  pres- 
ents. Sealed  with  my  seal,  dated  the. 23rd 
day  of  May,  one  thousand  nine  hundred  and 
eight  The  condition  of  the  above  obligation 
is  sDch,  that  If  the  above-bounden  Charles 
C  Tebbetts,  his  heirs,  executors  or  adminis- 
trators, shall  pay.  or  cause  to  be  paid  to 
tbe  above-named  Minnie  V.  Tebbetts,  her  ex- 
ecutors, administrators  or  assigns,  the  sum 
of  six  thousand  six  hundred  and  fifty-seven 
dollars  ($6,667.00)  on  the  first  day  of  Jan- 
nary,  1010,  and  the  Interest  thereon  to  be 
computed  from  the  date  hereof,  then  the 
above  obligation  shall  be  void,  otherwise  to 
Kmaln  In  fall  force  .and  virtue.  Chas.  C. 
Tebbetto.  [Wafer  Seal.]  Witness:  Law- 
rence Hufty." 

The  mortgage  was  properly  executed  by 
Ur.  and  Mrs.  Tebbetts,  and  was  duly  recorded 
oo  the  28tb  day  of  May,  1908,  among  one  of 
the  land  records  of  Frederick  county.  To 
the  mortgage  was  also  attached  a  certificate 
^7  a  notary  public  of  the  District  of  Colum- 
bia that  Mrs.  Tebbetts,  the  mortgagee,  ap- 
peared and  made  oath  in  due  form  of  law 
that  the  consideration  named  in  the  mort- 


gage was  true  and  bona  fide  as  therein  set 
forth;  that  she  had  not  required  the  mort- 
gagors or  any  person  for  them  to  pay  the 
tax  levied  on  the  interest  covenanted  to  be 
paid  in  advance,  nor  would  she  require  the 
same,  or  any  tax  levied  thereon,  to  be  paid 
by  the  mortgagors,  or  any  i)erson  for  tiiem 
during  the  existence  of  the  mortgage.  It 
also  appears  that  on  the  day  of  the  execu- 
tion of  the  second  mortgage  Mrs.  Tebbetts 
executed  and  delivered  to  the  appellant, 
Ressmeyer,  of  the  city  of  New  York,  a  deed 
of  assignment  of  this  mortgage  and  of  the 
bond  duly  acknowledged  before  a  notary  pub- 
lic of  the  District  of  Columbia.  The  as- 
signment Is  as  follows:  "Know  all  men  by 
these  presents  that  I,  Minnie  V.  Tebbetts, 
the  wife  of  <3barles  C.  Tebbetts,  of  the  city 
of  Washington,  District  .of  Columbia,  party 
of  the  first  part,  in  consideration  of  the  sum 
of  ten  dollars,  and  other  valuable  considera- 
tions, lawful  money  of  the  United  States,  to 
me  in  hand  paid  by  Henry  F.  Ressmeyer,  of 
the  city  of  New  York,  party  of  the  second 
part,  the  receipt  whereof  is  hereby  acknowl- 
edged, have  granted,  bargained,  sold,  as- 
signed, transferred  and  set  over  and  by  these 
presents  do  grant,  bargain,  sell,  assign,  trans- 
fer and  set  over  unto  the  said  party  of  the 
second  part,  a  certain  indenture  of  mort- 
gage, bearing  date  the  23rd  day  of  May,  in 
the  year  one  thousand  nine  hundred  and 
eight,  made  by  said  Charles  C.  Tebbetts  and 
Minnie  V.  Tebbetts,  his  wife,  together  with 
the  bond  or  obligation  therein  described,  and 
the  money  due  or  to  grow  due  thereon,  with 
Interest  to  date,  and  to  hold  the  same  unto 
the  said  party  of  the  second  part  his  heirs, 
executors,  administrators  and  assigns  for- 
ever, subject  only  to  the  proviso  in  the  said 
Indenture  of  mortgage  mentioned.  And  I 
do  hereby  make,  constitute  and  appoint  the 
said  party  of  the  second  part  my  true  and 
lawful  attorney  Irrevocable  In  my  name  or 
otherwise,  but  at  his  proper  cost  and  ex- 
pense, to  have,  use  and  take  all  lawful  ways 
and  means  for  the  recovery  of  the  said  mon- 
ey and  Interest,  and  in  case  of  payment,  to 
discharge  the  same  as  fully  as  I  might  or 
could  do  if  these  presents  were  not  made. 
In  witness  whereof  I  have  hereunto  set  my 
hand  and  seal  the  23rd  day  of  May,  1908. 
Minnie  V.  Tebbetts.  [Wafer  Seal.]  Sealed 
and  delivered  In  the  presence  of:  Lawrence 
Hufty." 

On  the  23d  day  of  May,  1908,  the  date  of 
the  second  mortgage,  the  following  agree- 
ment In  writing  was  made  and  entered  Into 
between  Charles  C.  Tebbetts,  Minnie  V.  Teb- 
betts, his  wife,  and  Henry  F.  Ressmeyer, 
and  duly  acknowledged  before  a  notary  pub- 
lic. "Agreement  made  and  entered  into  this 
23d  day  of  May,  1908,  at  the  city  of  New 
York  and  state  of  New  York,  between 
Charles  C.  Tebbetts  of  the  city  of  Washing- 
ton, District  of  Columbia,  party  of  the  first 
part,  Minnie  T.  Tebbetts,  his   wife,  of  the 
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same  place,  partjr  of  the  second  part,  and 
Henry  P.  Uesameyer  of  the  dty  of  New 
York,  state  of  New  York,  party  of  the  third 
part,  wltnesseth:  That  whereas  said  party 
of  the  first  part  Is  indebted  to  the  firm  of 
Aitken,  Son  &  Co.,  of  New  York  City,  in  the 
stun  of  ^,835.00 ;  to  Leon  Rhelms  Co.,  of  New 
York  City,  in  the  sam  of  $926.00;  to  H. 
Herrmann,  conducting  the  business  of  a  mil- 
liner in  the  City  of  New  York,  in  the  sum  of 
$1,258.00;  to  the  Second  National  Bank  of 
the  city  of  Washington,  District  of  Colum- 
bia, in  the  sum  of  $800.00;  to  the  firm  of 
Moreland  Bros.,  of  said  city  of  Washington, 
in  the  sum  of  $475.00,  and  to  Saks  Fur  Co., 
of  said  city  of  Washington,  in  the  sum  ,of 
$363.00,  making  a  total  indebtedness  in  the 
sum  of  $6,657.00 ;  and  whereas  the  said  par- 
ty of  the  first  part  desires  his  said  creditors 
to  abstain  from  taking  legal  proceedings  to 
enforce  the  collection  of  their  several  de- 
mands, and  as  an  inducement  the  said  party 
of  the  second  part  has  agreed  to  guarantee 
the  payment  of  said  demands,  and  it  has 
been  agreed  upon  between  the  parties  hereto 
that  a  certain  farm  belonging  to  the  par- 
ty of  the  first  part  located  In  Frederick 
county,  Maryland,  shall  be  mortgaged  in  an 
amount  equal  to  the  aggregate  sum  of  said 
various  demands,  which  mortgage  shall  be 
executed  by  the  party  of  the  first  part  to 
the  party  of  the  second  part  and  shall  be 
assigned  by  the  party  of  the  second  part 
to  the  party  of  the  third  part,  with  the  un- 
derstanding that  the  said  assignment  shall 
be  considered  an  assignment  in  trust,  and 
that  the  said  party  of  the  tlilrd  part  shall  out 
of  the  proceeds  of  said  mortgage  or  the  bond 
accompanying  the  same,  satisfy  the  said  de- 
mands, or  should  the  proceeds  thereof  not  be 
sufficient  then  prorate  the  proceeds  among 
said  several  demands  proportionate  to  the 
size  thereof:  Now,  therefore.  In  considera- 
tion of  the  premises  and  the  sum  of  one  dol- 
lar by  each  of  the  parties  to  the  other  In 
hand  paid,  the  receipt  whereof  is  hereby  ac- 
knowledged, it  is  hereby  covenanted  and 
agreed  by  and  between  the  parties  hereto,  as 
follows,  to  wit:  First.  The  party  of  the  sec- 
ond part  hereby  guarantees  the  payment  of 
said  several  demands  at  the  times  the  same 
may  fall  due  and  payable  as  per  notes  now 
outstanding  or  hereafter  to  be  given.  Sec- 
ond. The  party  of  the  first  part  agrees  to 
deliver  to  the  party  of  the  second  part  a 
bond  In  the  penal  sum  of  $13,314.00  secured 
by  a  mortgage  on  his  farm  in  Frederick 
county,  Maryland,  to  secure  the  payment  of 
said  aggregate  Indebtedness  of  $6,657.00,  to 
be  paid  to  the  said  party  of  the  first  part 
on  the  1st  day  of  January,  1910.  Third. 
The  said  party  of  the  second  part  agrees 
immediately  upon  receipt  thereof  to  transfer 
said  bond  and  mortgage  to  said  Henry  F. 
Ressmeyer  and  also  to  deliver  to  said  Hra- 
ry  F.  Ressmeyer  the  said  original  mortgage 
and  bond.  Fourth.  The  said  Henry  F.  Ress- 
meyer agrees  to  record  said  mortgage  but 


not  to  record  said  assignment  of  said  mort- 
gage, with  the  understanding  that  the  said 
party  of  the  third  part  shall  have  the  rigbt 
to  record  said  assignment  of  said  mortgage 
in  case  any  default  shall  be  made  in  any 
payments  of  the  notes  or  demands,  or  In 
case  Judgment  sliall  be  recovered  against  d- 
ther  the  party  of  the  first  part  or  second 
part  or  bankruptcy  proceedings  be  commenc- 
ed against  them,  or  either  of  them.  Fifth. 
The  said  party  of  the  third  part  shall  bold 
the  said  bond  and  mortgage  as  trustee  dur- 
ing his  life,  for  the  following  uses  and  pur- 
poses, to  wit:  To  receive  the  money  wbidi 
may  become  due  thereunder  and  to  divide 
the  same  pro  rata  and  in  proportion  to  tlie 
various  claims  and  demands  above  set  forth, 
among  the  owners  of  said  demands  and  if 
necessary  to  foreclose  said  mortgage  with 
the  understanding  that,  all  expenses  shall 
first  be  paid  out  of  the  proceeds  thereof. 
It  la  further  understood  that  any  and  all 
payments  that  may  be  made  by  the  party  of 
the  first  or  second  part  to  any  of  the  afore- 
said creditors  shall  first  be  deducted  from 
the  share  of  such  creditors  which  may  be- 
come due  him  out  of  the  proceeds  of  said 
mortgage.  In  witness  whereof  the  parties 
have  hereto  set  their  hands  and  seals  the 
day  and  year  first  above  mentioned.  Charles 
C.  Tebbetts.  [Seal.]  Minnie  Y.  Tebbetts. 
[Seal.]  Henry  F.  Ressmeyer.  [Seat]  Teste: 
Lawrence  Hufty.    Robert  G.  Hunter." 

Mr.  Tebbetts  on  the  23d  day  of  May, 
1908,  the  date  of  the  mortgage,  made  the 
following  affidavit,  which  is  filed  as  an  ex- 
hibit In  the  case:  "District  of  Columbia — 
ss.:  I,  Charles  C.  Tebbetts,  being  duly  sworn 
depose  and  say  that  I  am  the  owner  of  a 
certain  farm  more  particularly  described  in 
a  certain  indenture  of  mortgage  to  be 
delivered  by  me  simultaneously  with  the  ex- 
ecution of  this  affidavit  to  Minnie  V.  Teb- 
betts, my  wife,  and  which  is  to  be  assigned 
to  Henry  F.  Ressmeyer  of  New  York  City, 
to  secure  various  demands  against  me,  and 
I  further  depose  that  there  are  no  liens  or 
incumbrances  on  said  property,  except  a  first 
mortgage  now  held  by  Charles  A.  Norwood 
for  $6,500.00  the  interest  on  which  is  aU 
paid  up  to  January  Ist,  1908,  this  affidavit 
being  made  for  the  purpose  of  inducing  the 
firms  of  Aitken,  Son  &  Co.,  Leon  Rhelms  Co.. 
and  others  to  abstain  from  taking  legal  pro- 
ceedings for  the  collection  of  their  several 
demands  against  me..  Cha&  C.  Tebbetts. 
Sworn  to  before  me  this  28rd  day  of  May, 
1908.  Lawrence  Hufty,  Notary  Public,  Dis- 
trict of  Columbia.    [Place  of  Notarial  Seal.]" 

While  the  deed  of  assignment  of  the  mort- 
gage was  executed  on  May  23,  1908,  it  was 
not  recorded  until  April  29,  1909,  and  tbe 
agreement  between  the  parties  (Exhibit  X) 
and  the  affidavit  (Exhibit  Y)  were  not  filed 
in  the  case  until  December  17,  1910.  Tbe 
appellees,  the  attaching  creditors,  claim  un- 
der three  writs  of  attachments  issued  on  the 
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19th  and  224  of  December,  1908,  and  on  the 
23d  of  January,  1909,  and  levied  npon  the 
lands  of  the  mortgagor  as  a  nonresldoit 
debtor.  On  the  Ist  day  of  February,  1909, 
Judgments  of  condemnation  nisi  were  enter- 
ed on  these  attadiments.  Charles  O.  Teb- 
betts  was  adjudged  a  bankrupt  on  the  lOth 
day  of  August,  1900,  in  the  Supreme  Court 
of  the  District  of  Columbia,  and  one  Lucas 
P.  LoTlng  was  appointed  and  qualified  as 
his  trustee  in  bankruptcy. 

Upon  the  facts  thus  stated,  the  appellant 
contends  (1)  that  the  schedule  returned  by 
the  sheriff  in  the  three  attachm«>t  c&ses  is 
sufficient  for  want  of  accuracy  of  descrip- 
tion of  the  property  attached;  (2)  that  the 
mortgage  of  May  23,  1908,  was  a  good  tech- 
nical mortgage,  yalid  and  binding  on  all  per- 
sons concerned,  and  the  assignment  thereof 
was  likewise  a  good  assignment  in  fulflll- 
ment  of  the  agreement  made  some  day  be- 
tween the  parties  thereto  and  Charles  C.  Teb- 
betts:  and  (3)  that  even  if  the  mortgage  of 
date  May  23,  1908,  were  not  a  good  technical 
mortgage,  yet,  taken  in  connection  with  all 
the  papers  erecuted  at  the  same  time,  it  is 
good  as  against  the  appellees  as  an  equita- 
ble mortgage,  or  as  an  assignment  for  the 
sale  of  property  upon  a  contingency  for  the 
benefit  of  creditors.  Upon  the  part  of  the 
appellees,  it  is  conceded,  that  if  the  mort- 
gage to  the  wife  is  legal  and  valid,  being 
prior  in  date  to  the  Hens  acquired  by  the 
attaching  creditors,  the  appellant  is  entitled 
to  the  fund  in  controversy. 

It  is,  however,  earnestly  insisted  upon 
tbetr  part  that  both  the  mortgage  and  its  as- 
signment to  the  appellant,  Ressmeyer,  are 
fraudnlait  and  void  as  against  the  attaching 
creditors,  and.  If  this  be  so,  it  is  asserted, 
they  are  entitled  to  the  fund,  under  the  liens 
secured,  upon  the  property.  Now,  the  prin- 
ciples of  law  which  control  and  govern  courts 
of  justice  in  the  consideration  of  instru- 
ments of  writing  of  the  character  of  the 
mortgage  and  of  the  assignment  set  out  In 
the  record  now  before  us  are  settled  and  well 
defined.  In  the  case  at  bar  the  consideration 
stated  In  the  mortgage  is  a  debt  of  $6,657 
due  from  Mr.  Tebbetts,  the  mortgagor,  to 
Hrs.  TAbetts,  his  wife,  the  mortgagee,  and 
one  of  the  conditions  is  that  the  mortgagor 
should  pay  this  sum  of  money  and  the  inter- 
est thereon  whm  it  should  become  due  ac- 
cording to  the  bond  or  obligation  given  by 
the  husband  to  the  wife.  The  affidavit  made 
by  Mrs.  Tebbetts  to  the  mortgage,  and  In- 
dorsed thereon,  specially  states  that  the  con- 
sideration set  out  in  the  mortgage  is  true 
and  bona  fide  as  therein  stated.  According 
to  the  undisputed  evidence,  and  specially  the 
agreement  between  the  parties  and  the  as- 
signee made  and  entered  into  on  the  very 
day  the  mortgage  was  executed,  it  appears 
that  the  real  and  true  consideration  for  the 
mortgage  was  not  a  bona  fide  debt  from  the 
husband  to  tlio  wif«^  aa  stated  therein,  but 


that  the  mortgage  was  executed  for  the  pur- 
pose of  being  assigned  by  Mrs.  Tebbetts, 
mortgagee,  to  Mrs.  Ressmeyer,  the  assignee, 
to  secure  certain  special  creditors  of  the 
mortgagor. 

[1]  By  section  SO,  art  21,  Code  of  Public 
General  Laws,  it  is  provided  that  no  mort- 
gage shall  be  valid  except  as  between  the 
parties  thereto,  unless  there  be  Indorsed 
thereon  an  oath  or  afllrmation  of  the  mort- 
gagee that  the  consideration  in  said  mort- 
gage is  true  and  bona  fide,  as  therein  set 
forth.  In  Denton  v.  Griffith,  17  Md.  301, 
this  court  in  passing  upon  this  section  of  the 
Code  said:  "The  purpose  of  this  law  was  to 
prevent  fraudulent  transfers  of  property  np- 
on false  of  pretended  considerations,  and  to 
that  end  required  an  affidavit  as  to  the  truth 
and  good  faith  of  the  consideration  express- 
ed in  the  deed."  Here  the  deed  contains  a 
money  consideration,  alleged  to  have  been 
paid  to  the  grantor,  whilst  the  affidavit 
shows  an  Indebtedness  by  one  party  to  the 
other,  without  even  stating  that  such  debt 
was  the  consideration  of  the  instrument, 
which  might  have  been  done  if  that  was  the 
design  of  the  transaction,  ft>r  a  debtor  may 
pay  his  d^t,  on  agreement  with  the  credi- 
tor, by  a  transfer  of  property.  But  we  are 
dealing  with  a  deed  which  is  valid  or  void 
under  the  act  of  assembly,  according  to  the 
manner  of  Its  execution.  It  does  not  provide 
that  the  affidavit  may  show  some  bona  fide 
consideration,  but  intends  that  it  shall  appear 
by  the  oath  of  the  party  taking  the  deed  that 
the  consideration  mentioned  therein  was  the 
true  cause  of  making  it  A  deed  executed  In 
this  way  appears  to  us  to  be  within  the  mis- 
chiefs intended  to  be  provided  against  by  the 
Legislature,  for  frauds  could  be  committed 
under  cover  of  such  Instruments,  which  cred- 
itors might  have'  no  means  of  exposing. 
Looking  to  the  body  of  the  deed,  the  consid- 
eration might  give  It  one  character,  and  that 
expressed  in  the  affidavit  another  and  quite 
a  different  effect.  It  would  be  an  absolute 
sale  or  a  mortgage  according  as  such  dis- 
crepancy between  the  instrum^it  and  the  af- 
fidavit might  be  viewed  by  the  tribunal  to 
pronounce  upon  it  when,  as  we  think,  the 
law  requires  they  should  show  the  same  con- 
sideration. In  Cockey  v.  Milne,  16  Md.  200, 
it  was  held  that  the  want  of  the  affidavit 
under  the  act  was  fatal  to  the  validity  of 
the  mortgage,  whether  it  be  assailed  by  a 
creditor  or  a  subsequent  bona  fide  purchaser. 
The  act  avoids  the  instrument  as  to  all  per- 
sons except  the  grantor.  "In  our  opinion," 
said  the  court  "the  act  was  designed,  not 
merely  for  the  prevention  of  fraud,  but  for 
the  benefit  of  creditors  who  may  claim 
against  such  an  instrument  as  void  in  law. 
Under  the  act  however,  the  question  of  ac- 
tual fraud  may  stand."  In  that  case,  supra, 
the  tittle  of  the  appellee  acquired  under  the 
attachment  proceedings,  was  held  good 
against  any  title  asserted  under  the  mort- 
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sage.  Charles  t.  Clagett,  8  Md.  82;  Fonke 
T.  Fleming,  13  Md.  392;  Waters  v.  Dashlell, 
1  Md.  455;  Nelson  ▼.  Hagerstown  Bank,  27 
Md.  51.  In  Marlow  t.  McCubbin,  40  Md.  132, 
Judge  Miller,  in  delivering  the  opinion  of  the 
conrt,  said  the  consideration  mentioned  in 
the  instrument,  it  fabricated  and  ftdse,  conld 
not  be  bona  flde,  nor,  if  untrue,  could  it  be 
therein  set  forth  in  good  faith.  We  there- 
fore hold  upon  the  authorities  cited,  and  for 
the  reasons  stated,  that  the  mortgage  in  the 
<;a8e  at  bar  is  void  and  invalid  in  law  under 
section  30,  art  21,  of  the  Code,  as  against 
the  creditors  of  the  mortgagor.  Independent 
of  the  question  of  actual  or  intentional  fraud 
upon  the  part  of  the  parties  to  it. 

[2]  Holding,  then,  that  the  mortgage  is  not 
valid  as  against  the  creditors  of  the  mort- 
gagor for  the  reasons  stated,  it  is  quite  clear 
that  the  assignee  of  the  mortgage  stands  in 
the  same  position  as  the  assignor,  and  has  no 
better  claim  than  the  assignor.  Cumberland 
Coal  Co.  V.  Parish,  42  Md.  614;  Avlrett  v. 
Barnhart,  86  Md.  546,  89  AU.  532.  The  deed 
In  this  case  being  strictly  and  technically  a 
mortgage  within  the  meaning  of  the  Code, 
It  is  clearly  subject  to  its  provisions,  and, 
this  being  so,  we  think  the  statute  for  the 
reasons  given  avoids  the  instrument  as  to 
all  persons  except  the  parties  thereto.  Cock- 
ey  v.  Milne.  16  Md.  200;  Nelson  v.  Hagers- 
town  Bank,  27  Md.  73;  Mario w  y.  McCubbin, 
40  Md.  132;  Snowden  v.  Pitcher,  45  Md.  260; 
Belknap  v.  Wendell,  11  Fost  (N.  H.)  101. 

[8]  Nor  do  we  think,  under  the  facts  and 
circumstances  of  the  case,  that  the  mortgage 
can  be  upheld  and  sustained  as  a  mortgage 
of  indemnity.  Mr.  Hillard  in  his  work  on 
Mortgages  (volume  2,  p.  369),  says:  "Although 
a  note  for  a  given  sum  may  be  valid  as  an  in- 
demnity for  a  contingent  liability,  if  a  mort- 
gage is  given  to  secure  ^ch  note,  the  true 
character  of  the  note  as  an  indemnity  must 
be  stated  in  the  condition.  If  stated  as  a 
-debt  in  the  condition  and  affidavit.  It  will  be 
invalid  as  to  creditors.  So,  If  the  whole  sum 
secured  is  described  as  a  debt,  when  a  part 
of  it  is  merely  an  indemnity,  the  whole  will 
be  invalid,  against  creditors,  whether  there 
Is  any  fraudulent  design  in  the  misdescrip- 
tion or  not"  And  for  this  statement  of  the 
law  he  is  supported  by  authority.  Belknap 
V.  Wendell,  11  FosL  (N.  H.)  101;  Southwlck 
V.  Hapgood,  10  Cush.  (Mass.)  122;  Denton  t. 
Griffith,  17  Md.  301.  The  cases  relied  upon 
and  cited  by  the  appellant  are  entirely  unlike 
this,  and  rest  upon  some  equitable  principle 
not  applicable  here.  To  sustain  the  validity 
of  this  mortgage  as  a  lien  upon  the  evidence 
in  the  record  now  before  us  would  not  only 
be  opening  the  door  to  the  commission  and 
concealment  of  frauds  and  the  other  mischiefs 
which  the  law  was  passed  to  prevent,  but 
would  defeat  the  very  object  and  purpose  of 
the  Legislature  in  requiring  an  affidavit,  that 
the  consideration  in  the  mortgage  is  true  and 
bona  fide  as  therein  stated. 

[4]  It  is  well  settled  that  no  acquisition  of 


property  passing  to  the  wife  fr6m  the  bos- 
band  after  coverture  shall  be  valid  if  the 
same  has  been  made  or  granted  to  her  In 
prejudice  of  the  rights  of  his  subsisting  cred- 
itors, and  a  deed  made  by  a  husband  to  a 
wife  for  a  simulated  consideration  will  be 
treated  as  a  fraud  upon  his  creditors.  Code, 
art  45,  H  1,  2,  p.  1274;  Downs  v.  Miller,  93 
Md.  602,  53  Atl.  445;  Folsom  &  Co.  y.  Detrlck 
Co.,  85  Md.  70,  36  Atl.  446. 

In  this  case  the  evidence  shows  that  the 
husband  was  insolvent  and  in  fact  was  not 
Indebted  at  all  to  the  vrife  at  the  date  of 
the  execution  of  the  conveyance.  There  wag 
no  valid  consideration  paid  by  the  grantee 
and  the  assignment  was  upon  a  secret  trust 
for  the  benefit  of  certain  creditors  of  tbe 
grantor,  and.  this  assignment  although  exe- 
cuted on  the  23d  of  May,  1008,  was  not  re- 
corded until  the  29th  of  April,  1909. 

[S]  It  would  seem,  then,  to  be  beyond  dis- 
pute, even  if  we  treat  the  mortgage  as  an 
assignment  for  the  benefit  of  certain  cr«d-. 
itors  of  the  grantor,  that  the  conveyance 
would  be  void  as  against  the  attaching  cred- 
itors here,  because  its  legal  effect  purpose, 
and  Intent  was  manifestly  to  delay,  hinder, 
and  defraud  the  creditors  of  the  grantor. 
Gebhart  v.  Merfeld,  61  Md.  326;  Spuck  v. 
Logan,  97  Md.  158,  54  AQ.  989,  99  Am.  St 
Rep.  427. 

[(]  The  schedule  returned  by  the  sheriff, 
we  think,  furnished  a  sufficient  description 
of  the  property  attached  to  Identify  the  lands 
seized,  and  to  lay  a  proper  foundation  for 
the  Judgments  of  condemnation.  The  sched- 
ule states:  "I  have  this  24th  day  of  Decem- 
ber, 1908,  at  11  o'clock  a.  m.,  attached,  seiz- 
ed and  taken  the  lands,  tenements,  goods 
and  chattels  and  credits  of  the  said  Charles 
C.  Tebbetts  in  and  to  the  following  real  es- 
tate, to  wit:  Ist  All  that  lot  of  ground  con- 
taining 40  acres  of  land  more  or  less.  2ad. 
All  that  lot  of  ground  containing  192  acres 
of  land,  more  or  leas.  3rd.  All  that  lot  of 
ground  containing  2^  acres  of  land,  more 
or  less.  All  the  above  property  situated  in 
Woodville  district,  Frederick  county.  Mary- 
land, and  improved  with  2  frame  dwelling 
houses,  2  bams  and  other  necessary  out- 
buildings thereon.  And  have  made  known 
unto  Milton  Dayhoff  and  Granville  Dayhoff, 
tenants  on  said  farms,  to  appear  before  said 
court  on  the  first  Monday  of  January,  1909." 
It  will  be  thus  seen,  that  the  description  of 
the  property  here  returned  by  the  sheriff  fully 
answers  the  requirements  of  the  law,  and  is 
free  from  any  valid  objection.  Jarboe  y. 
Hall,  87  Md.  346;  Murphy  v.  Cord,  12  OIU 
&  3.  182;  Berry  y.  Griffith,  2  Har.  &  G.  337, 
18  Am.  Dec.  309. 

[7]  As  to  the  claim  of  the  trustee  in  bank- 
ruptcy, we  need  only  say  that  the  liens  un- 
der the  attachment  proceedings  were  obtain- 
ed more  than  four  months  prior  to  the  insti- 
tution of  the  proceedings  in  bankruptcy,  and 
are  perfectly  valid  under  the  bankrupt  law 
as  against  the  trustee  In  bankruptcy.    Ken- 
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drick  &  Roberts  T.  Warren  Bros^  110  Md. 
54,  72  Atl.  461. 

It  follows,  therefore,  that  the  decree  of 
the  circuit  court  for  Frederick  county,  dated 
the  9th  day  of  May,  1911,  sustaining  the 
exceptions  of  the  attaching  creditors  to  audi- 
tor's account  A  and  rejecting  the  same,  and 
finally  ratifying  and  confirming  auditor's  ac- 
count B  as  amended,  will  be  affirmed. 

There  were  other  guestlons  argued  and 
suggested  at  the  hearing,  but  we  will  not  dis- 
cuss them,  because  we  find  them  unnecessary 
for  the  purposes  of  this  decision. 

Decree  affirmed,  with  costs. 


POPE  y.  FEBGUSON. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
'   April  19,  1912.) 

1.  8AI.IS  (S  405*)— CoNTaACTs  OF  Salk— As- 
signment BT  BDYEB^-ACTION  fob  PRICE. 

One  contracting  to  buy  old  iron  plates  of 
a  steamtxiat  whicti  was  being  dismantled  agreed 
to  sell  the  same  to  a  third  person,  provided 
the  plates  were  reasonably  fiat,  did  not  thereby 
assifni  his  contract  with  the  seller,  but  merely 
resold  the  plates  twught,  and  iie  could  sue  the 
seller  for  breach  of  contract  for  failure  to  de- 
liver plates. 

[Bd.  Note. — For  other  cases,  see  Sales,  Cent. 
IHg.  IS  1147-1155 ;   Dec.  Dig.  f  405.*] 

2.  Estoppel  (J  58*)— "Estoppel  iw  Paw"— 
Acts  CoNsm'UTlNO. 

A  buyer  in  a  contract  of  sale  of  old  iron 
ship  plates  taken  oS  a  steamboat  being  dis- 
mantled agreed  to  sell  all  the  plates  to  a  third 
person,  provided  they  were  reasonably  flat. 
After  the  last  of  the  deliveries  made  by  the 
seller,  the  buyer,  by  letter  and  oralb',  informed 
the  seller  that  he  had  assigned  the  original 
contract  of  sale.  Held,  that  the  buyer  was  not 
estopped  from  asserting  that  he  had  merely 
resold  the  goods  to  a  third  person,  and  he 
could  sue  for  the  seller's  failure  to  make  fur- 
ther deliveries,  since,  to  constitute  estoppel  in 
pais,  the  party  against  whom  it  is  sought  to  be 
enforced  must  have  made  some  representation,' 
the  effect  of  which  would  be  to  influence  the 
conduct  of  the  one  seeking  to  enforce  the  es- 
toppel and  inducing  him  to  so  change  hi^  posi- 
tion as  to  materially  injure  him,  if  the  party 
making  the  representation  is  allowed  to  deny 
its  truth. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent.  Dig.  H  144,  145;    Dec.  Dig.  g  58.» 

For  other  definitions,  see  Words  and  Phras- 
es, voL  3,  pp.  2494-2406;   vol.  8,  p.  7654.] 

3.  Sales   ({  262%*)  —  Contbacts  — Iicpubd 

One  contracting  to  sell  from  700  to  800 
tons  of  old  iron  ship  plates,  "same  to  be  all 
the  iron  plate  taken  off  the  steamboat  •  *  » 
DOW  l>eing  dismantled,"  impliedly  warrants  that 
the  vessel  will  produce  at  least  7()0  tons,  and 
he  may  not  relieve  himself  from  delivering  the 
minimum  amount,  though  the  vessel  does  not, 
in  fact,  produce  such  quantity. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  if  740-748;    Dec.  Dig.  {  262%.*] 

4.  Salbs  ($  418*)— Bbeach  of  Sblleb— Rem- 

BDT  or  BCTEB— MeASUBE  OF  DAMAGES. 

Under  P.  L.  1007,  p.  336,  S  67,  providing 
that,  where  a  seller  wrongfully  neglects  to 
deliver  the  goods  and  there  is  an  available 
market  for  such  goods,  the  buyer's  measure  of 
damages,    in    the   absence   of   special   circum- 


stances showing  proximate  damages  of  a  great- 
er amount,  is  the  difference  between  the  con- 
tract price  and  the  market  price  at  the  time 
deliveries  6ught  to  have  been  made,  a  buyer's 
measure  of  damages  for  the  seller's  failure 
to  deliver  the  goods  is,  where  there  is  an 
available  market  for  the  ^cods,  the  difference 
between  the  contract  price  and  the  market 
price  of  the  goods  when  they  ought  to  have 
been  delivered,  unless  there  are  special  circnm- 
stances  authorizing  additional  damages. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  S§  1174^1201;   Dec.  Dig.  g  418.*] 

5.  Sales  (|  418*)— Bbeach  of  Contbact  bt 
Selleb— Measube    or    Damaoeb— Statutes 

— CONSTBUCTION. 

The  court,  in  construing  P.  L.  1907,  p. 
311,  entitled,  "An  act  concerning  the  sale  of 
goods  and  to  make  uniform  the  law  relating 
thereto,"  nftist  avoid  such  a  construction  as 
will  throw  the  statute  out  of  harmouy  with 
the  rules  of  law  generally  prevailing  on  tb« 
subject,  and  the  court  must  ascertain  whether 
there  is  any  generally  accepted  rule  prescrib- 
ing the  measure  of  damages  for  a  seller's  fail- 
ure to  deliver  goods  where  the  buyer  has  made 
a  contract  for  the  resale  thereof  before  the 
exception  from  the  general  rule  of  damages 
declared  in  section  67  of  the  act  will  be  applied. 

fEd.  Note. — For  other  cases,  see  Sales,  Cent, 
g.  H  1174-1201;   Dec.  Dig.  ^  418.*] 

6.  Sales  ({  418*)— Bbeach  or  Contraot  bt 
Selleb— Meascbk  of  Damages— Stat(tte8— 
constbuctiow. 

Since  the  general  rule  is  that  a  buyer 
who  has  contracted  to  resell  the  goods  can- 
not recover  the  profits  made  on  a  resale  as 
damages  for  the  seller's  failure  to  deliver,  un- 
less the  seller  at  the  time  of  the  sale  knew  of 
the  contract  of  resale,  the  special  circumstanc- 
es referred  to  in  P.  L.  1907,  p.  336,  g  67,  pro- 
viding that,  where  a  seller  neglects  to  deliver 
the  goods,  the  measure  of  damages,  in  the  ab- 
sence of  special  circumstances,  is  the  difference 
between  the  contract  price  and  tBe  market 
price  at  the  time  the  goods  ought  to  have  been 
delivered,  do  not  justify  additional  recovery  by 
a  buyer  who,  after  his  contract  to  purchase, 
made  a  contract  to  resell  to  a  third  person, 
but,  on  the  failure  of  the  seller  to  deliver,  be 
can  recover  only  the  difference  between  the 
contract  price  and  the  market  price  at  the 
time  the  delivery  ought  to  have  been  made. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  gg  1174-1201;   Dec.  Dig.  g  418.*] 

Garrison,  Parker,  Bergen,  and  Voorhees,  JJ., 
dissenting  in  part. 

Error  to  Supreme  Conrt. 

Action  by  Thomas  J.  Pope  against  John  W. 
Ferguson.  There  was  a  judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

Randolph  Perkins,  of  Jersey  City,  for  plain- 
tiff In  error.  Brinkerhoff  &  Fielder,  of  Jer- 
sey City,  for  defendant  in  error. 

GUMMERE,  C.  J.  The  plaintiff  and  de- 
fendant on  the  4th  day  of  December.  1908, 
entered  into  the  following  contract  for  the 
purchase  and  sale  of  old  Iron  ship  plates: 
"Sold  for:  F.  Ferguson  &  Sons,  Hoboken, 
N.  J.  To  the  order  of:  Thos.  J.  Pope. 
Quantity:  700  to  800  tons.  Description:  Old 
Iron  ship  plates,  approximately  6  ft  long  by 
30  to  36"  wide,  3/8"  thick  and  over,  same 
to  be  all  the  iron  plate  taken  off  the  steam- 
boat New  York  now  being  dismantled  at 
Newburgh,   N.   Y.     Price:    Fourteen  dollars 
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and  fifteen  cents  per  gross  ton  of  2,240  lbs. 
Delivered  free  f.  o.  b.  cars  or  lighter,  at 
buyers'  option,  Newburgh,  N.  Y,  Terms: 
Cash  against  shipping  documents,  showing 
gross  and  net  weight  and  tare  of  each  car, 
same  to  be  accurately  determined.  How  sold: 
Delivery  to  be  made  as  follows:  70  tons 
promptly;  balance  as  conditions  permit 
(weather  and  Ice).  Delivery  of  all  to  be 
completed  by  June  30tb,  1909.  Accepted: 
[Signed]  John  Ferguson,  Seller.  Dec.  4, 
1908.  Accepted:  [Signed]  Thomas  J.  Pope, 
Buyer." 

Some  days  after  the  making  of  this  con- 
tract the  plaintiff  accepted  an  offer  from  the 
firm  of  B.  NlcoU  &  Co.  to  purchase  from 
him  so  many  of  these  plates  as  should  be 
reasonably  flat.  The  offer  and  acceptance 
were  In  writing,  and  are  as  follows:  "Dec. 
11,  1900.  Mr.  Thomas  J.  Pope,  59  Beekman 
Street,  City — Dear  Sir:  We  will  pay  you 
two  dollars  ($2.00)  per  gross  ton  for  every 
ton  of  iron  ship  plate  delivered  either  on 
lighter  or  f.  o.  b.  cars  Newburgh,  providing 
the  plates  are  reasonably  flat.  This  ma- 
terial Is  to  be  delivered  to  our  order  by  F. 
Ferguson  &  Sons,  who  are  dismantling  the 
steamboat  New  York.  In  addition  to  the 
above  $2.00  per  gross  ton,  we  are  to  pay  Mr. 
Ferguson's  bills  which  will  be  rendered  on 
$14.10  per  gross  ton  basis.  We  will  advance 
you  five  hundred  ($500.00)  dollars  on  account 
of  this  purctiase,  with  the  distinct  under- 
standing that  If  there  Is  not  sufficient  ton- 
nage delivered  to  us  to  more  than  offset  this 
$500.00  advanced;  I.  e.,  250  tons  or  more, 
you  are  to  refund  to  us  at  the  rate  of  $2.00 
per  ton  for  such  shortage.  Yours  very  truly, 
[Signed]  B.  Nicoll  &  Co.  I  hereby  acknowl- 
edge receipt  from  B.  Nicoll  &  Company  the 
$500.00  mentioned  above  In  this  letter,  and 
agree  to  its  terms.  [Signed]  Thomas  J. 
Pope.    Dec.  11th.  1908." 

On  the  same  day  that  the  transaction  with 
B.  Nicoll  &  Co.  was  closed,  the  plaintiff 
wrote  the  defendant  stating:  "I  have  sold  to 
B.  Nicoll  &  Company  all  of  the  iron  plate 
which  is  to  come  from  the  steamboat  'New 
York'  which  you  are  wrecking,  and  you  will 
oblige  me  greatly  if  you  will  make  all  bills 
of  lading  covering  this  material  out  to  their 
order."  After  the  notiflcation  the  defendant 
proceeded  to  make  shipments  directly  to  B. 
Nicoll  &  Co.  of  such  plates  as  were  taken 
from  the  vessel.  The  total  amount  shipped 
by  him  was  35  tons,  the  last  shipment  being 
made  December  17,  1908,  and  this  suit  is 
brought  by  the  plaintiff  to  recover  the  loss 
sustniued  by  him  through  the  failure  of  the 
defendant  to  ship  the  rest  of  the  Iron  plates 
called  for  by  his  contract.  The  trial  resulted 
in  a  verdict  in  favor  of  the  plaintiff  for 
$1,375.09. 

The  first  and  second  assignments  of  er- 
ror are  directed  at  the  refusal  of  the  trial 
court  to  order  a  nonsuit  at  the  defend- 
ant's request,  and  its  refusal  of  defendant's 


motion  that  a  verdict  be  directed  in  his 
favor.  The  ground  of  each  of  these  applica- 
tions was  that  there  liad  been  an  absolute 
assignment  by  the  plaintiff  of  bis  contract 
with  the  defendant  to  B.  Nicoll  &  Co.,  and 
that  consequently  any  right  of  action  which 
had  resulted  from  the  breach  of  the  contract 
by  the  defendant  was  In  B.  Nicoll  &  Co.,  and 
not  in  the  plaintiff. 

[1]  The  ag;reement  between  the  plaintiff 
and  B.  Nicoll  &  Co.,  which  has  already  been 
recited,  did  not  constitute  an  assignment  of 
the  defendant's  contract  with  the  plaintiff, 
but  was  a  resale  to  B.  Nicoll  &  Co.  of  the 
plates  purchased*  by  the  plaintiff  from  the 
defendant.  No  other  agreement  with  rela- 
tion to  the  subject-matter  of  the  defendant's 
contract  was  entered  Into  between  the  plain- 
tiff and  B.  Nicoll  &  Co.  The  contention  of 
the  defendant,  therefore,  was '  unsupported 
by  the  fact 

[2]  He  insisted,  however,  that  plaintiff  was 
estopped  from  denying  that  there  was  such 
an  assignment,  because  of  a  letter  written  by 
him  to  the  defendant  on  April  12,  1909,  in 
which  he  stated  that  he  had  "assigned, 
transferred  and  set  over  to  the  firm  of  B. 
Nicoll  &  (>)."  the  original  contract,  and  be- 
cause of  a  conversation  between  himself  and 
the  plaintiff  In  the  latter  part  of  March, 
1909,  in  which  a  similar  statement  was  made 
by  the  plaintiff.  But  each  of  these  state- 
ments was  made  some  months  after  the  last 
of  the  defendant's  deliveries,  and  did  not  at 
all  Influence  him  in  his  subsequent  conduct 
with  relation  to  the  subject-matter  of  bis 
contract.  To  constitute  an  estoppel  In  pals, 
the  party  against  whom  it  is  sought  to  be 
enforced  must  have  made  some  representa- 
tion, either  by  act  or  word,  the  normal  ef- 
fect of  which  would  be  to  Influence  the  con- 
duct of  the  person  who  seeks  to  enforce  the 
estoppel,  and  which  induces  him  to  so  change 
his  position  as  to  materially  injure  him  if 
the  party  making  the  representation  is  al- 
lowed'to  deny  its  truth.  PhiUipsburgh  Bank 
V.  Fulmer,  31  N.  J.  Law,  65,  86  Am.  Dec. 
193 ;  Dewees  v.  Manhattan  Ins.  Co.,  35  N.  J. 
Law,  376;  Mutual  Life  Insurance  Co.  v. 
Norris,  31  N.  J.  Eq.  585;  Hart  v.  Kennedy, 
47  N.  J.  Eq.  61,  20  Atl.  29.  The  trial  court, 
therefore,  correctly  disposed  of  the  motion 
to  nonsuit,  and  the  request  to  direct  a  ver- 
dict for  the  defendant. 

From  what  has  been  said  in  disposing  of 
the  assignments  of  error  Just  discussed.  It 
necessarily  follows  that  the  instruction  of 
the  court  to  the  Jury  to  the  effect  that  tlie 
claim  of  the  defendant  that  hia  contract 
with  the  plaintiff  had  been  assigned  to  B. 
Nicoll  &  Co.  was  unsupported  by  the  proofs 
In  the  case,  and  that  the  plaintiff  was  not 
estopped  from  showing  that  it  liad  not,  in 
fact,  been  so  assigned,  wMch  Is  also  made 
the  subject  of  an  assignment  of  error,  was 
entirely  proper. 

It  Is  further  contended  that  there  was 
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error  in  the  instruction  of  tbe  court  to  the 
jury  as  to  the  damages  which  the  plaintiff 
was  entitled  to  recover.  The  Instruction 
complained  of  was  as  follows:  "The  evi- 
dence in  tUs  case  is  that  the  profit  to  the 
plalntUf  was  $2  a  ton,  which  was  the  dif- 
ference between  the  amount  which  tbe  plain- 
tiff was  to  pay  the  defendant  and  the 
amonnt  which  he  was  to  receive  from  B. 
NlcoU  &  Co.,  to  whom  he  sold  the  iron  In 
New  York.  The  failure  of  the  defendant  In 
tbls  case  to  famish  the  iron  to  him  or  to 
anybody  else,  of  course,  has  prevented  him 
from  ailing  bis  contract  with  the  party  in 
New  York,  consequently  his  damages  would 
be  |2  a  ton  for  the  amount  of  Iron  not  de- 
Urered.  The  minimum  amount  being  700 
ton?,  and  35  tons  of  It  having  been  delivered, 
leaves  665  tons  for  which  the  plaintiff  wonld 
be  entitled  to  his  profit  at  $2  a  ton."  It 
Is  insisted  that  this  instruction  is  erroneous 
In  two  respects:  First,  because  it  assumes 
tbat  the  amount  of  iron  which  tbe  defend- 
ant was  obligated  to  deliver  was  at  least 
700  tons,  without  regard  to  the  actual 
amount  which  might  be  salved  from  the  ves- 
sel; and,  second,  because  the  true  measure 
of  damages  was  the  difference  between  tbe 
price  contracted  for  between  the  plaintiff 
and  defendant,  and  the  market  price  of  the 
material  sold,  at  the  time  of  the  breach  of 
the  contract, 

[3]  So  far  as  tbe  first  point  is  concerned, 
we  consider  tbe  instruction  proper.  The 
statement  in  tbe  contract  tbat  tbe  quantity 
of  iron  plates  was  700  to  800  tons  was  a 
materia]  part  of  the  agreement,  an  implied 
warranty  by  the  defendant  that  the  vessel 
woold  produce  at  least  the  minimum  amount 
specified,  and  be  could  not,  therefore,  have 
excused  himself  from  delivering  this  minl- 
mnm  amount,  even  If  tbe  vessel  bad  not, 
In  fact,  produced  that  quantity. 

[4]  I  turn  now  to  the  consideration  of  the 
second  criticism  upon  th^  instruction.  It 
is  to  be  observed  tbat,  since  tbe  codifica- 
tion of  tbe  law  relating  to  sales  of  personal 
property  by  the  act  of  May  7,  1907  flPamphl. 
laws,'  p.  311),  tbe  remedies  of  the  buyer 
are  controlled  by  tbat  act.  In  cases  where 
the  property  In  tbe  goods  has  not  passed  to 
tbe  buyer,  and  the  seller  wrongfully  neglects 
or  refuses  to  deliver  the  goods,  section  67 
of  the  act  provides  tliat:  "Where  there  is 
an  available  market  for  tbe  goods  in  ques- 
tion the  measure  of  damages,  in  the  absence 
of  special  circumstances  showing  proximate 
damages  of  a  greater  amount,  is  tbe  differ- 
ence between  the  contract  price  and  the 
market  or  current  price  of  the  goods  at  the 
time  or  times  when  they  ought  to  have  been 
delivered,  or.  If  no  time  was  fixed,  tbeu  at 
tbe  time  of  the  refusal  to  deliver."  In  the 
present  ease  it  appeared  by  uncontroverted 
evidence  that  the  market  price  of  the  same 
kind  of  material  which  was  the  subject-mat- 
ter of  tbe  contract  had  gone  up  after  the 
'"jntract  was  made,  and  that  about  the  time 


of  the  breach  complained  of  It  was  selling 
at  from  $14.6S  to  $15  per  ton.  The  amount 
of  the  damages,  therefore,  which  the  plain- 
tiff was  entitled  to  recover,  was  tbe  differ- 
ence between  tbe  contract  price  and  tbe 
market  or  current  price  of  tbe  ship  plates 
at  the  time  when  they  ought  to  have  been 
delivered,  unless  the  making  of  the  subcon- 
tract for  their  sale  by  the  plaintiff  to  B. 
NlcoU  &  Co.  was  such  a  "special  circum- 
stance" as  to  take  the  case  out  of  tbe  gen- 
eral rule  of  the  statute. 

[(]  Tbe  primary  purpose  of  the  codifica- 
tion as  expressed  In  its  title  was  to  make 
uniform  the  law  concerning  the  sale  of 
goods.  Any  construction  of  tbe  statute, 
therefore,  which  would  throw  it  out  of  har- 
mony with  rules  of  law  generally  prevail- 
ing, relating  to  tbat  subject,  would  be  In 
direct  violation  of  its  expressed  object.  It  la 
consequently  necessary  to  ascertain  wheth- 
er there  is  any  generally  accepted  rule  ex- 
isting in  other  Jurisdictions,  prescribing  tbe 
measure  of  damages  In  actions  by  the  ven- 
dee, for  failure  to  deliver  tbe  goods,  where 
be  has  made  a  contract  for  the  resale 
thereof. 

[6]  The  underlying  principle  applicable  in 
tbe  admeasurement  of  damages  in  actions 
for  breach  of  contract  where  the  loss  re- 
sulting therefrom  Is  enhanced  by  special 
circumstances  is  thus  stated  by  Baron  Alder- 
son  in  the  leading  case  of  Hadley  v.  Baxen- 
dale,  9  Exch.  341:  "Where  two  parties  have 
made  a  contract  which  one  of  them  has 
broken,  the  damages  which  tbe  other  party 
ought  to  receive  in  respect  of  such  breach 
of  contract  should  be  such  as  may  reason- 
ably be  supposed  to  have  been  in  the  con- 
templation of  both  parties  at  the  time  they 
made  the  contract  as  tbe  probable  result 
of  tbe  breach  of  it"  And  tbe  reason  there- 
for given  by  tbe  learned  baron  Is  tbat:  "If 
the  special  circumstances  under  which  the 
contract  was  actually  made  were  communi- 
cated by  the  plaintiff  to  tbe  defendant,  and 
thus  known  to.  both  parties,  the  damages 
resulting  from  the  breach  of  such  a  contract 
which  they  would  reasonably  contemplate 
would  be  the  amount  of  injury  which  wquld 
ordinarily  follow  from  a  breach  of  contract 
under  these  special  circumstances  so  known 
and  communicated.  But,  on  the  other  band, 
If  these  special  circumstances  were  wholly 
unknown  to  the  party  breaking  the  contract, 
he,  at  most,  could  only  be  supposed  to  liave 
bad  In  bis  contemplation  the  amount  of 
Injury  which  would  arise  generally,  and  In 
tbe  great  multitude  of  cases  not  affected  by 
any  special  circumstances,  from  such  a 
breach  of  contract;  for,  had  the  special  cir- 
cumstances been  known,  the  parties  might 
have  specially  provided  for  the  breach  of 
contract  by  special  terms  as  to  the  damage 
In  tbat  case,  and  of  this  advantage  It  would 
be  very  imjust  to  deprive  them."  This  prin- 
ciple, which  is  commonly  known  as  the  sec- 
ond rule  of  Hadley  t.  Baxeudale,  bas  been 
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universally  accepted  both  to  England  and 
this  country  as  a  correct  exposition  of  the 
measure  of  liability  to  the  class  of  cases 
with  which  it  deals.  Many  of  the  decisions 
to  which  this  rule  has  been  applied  were 
rendered  to  cases  which  Involved  breaches 
of  contracts  for  the  sale  of  goods  where 
the  vendor  bad  wrongfully  neglected  or  re- 
fused to  deliver  them  to  the  vendee,  and  the 
vendee  had  suffered  special  damage  by  rea- 
son of  his  toability  to  perform  a  subcon- 
tract of  sale  made  by  him  with  a  third  per- 
son. The  English  decisions  relattog  to  the 
breach  of  such  contracts  are  reviewed  to 
Benjamto  on  Sales,  {  1237,  and  the  text- 
writer  deduces  from  them  the  foUowtog 
prtoclple:  That,  If  at  the  time  of  the  sale 
the  existence  of  a  subcontract  is  not  made 
known  to  the  seller,  a  knowledge  on  his  part 
that  the  buyer  Is  pnrchastog  with  a  general 
intention  to  resell,  or  notice  of  a  subcon- 
tract, given  to  him  subsequent  to  the  date  of 
the  contract,  will  not  render  him  liable  for 
the  buyer's  loss  of  profits  on  such  subcon- 
tract, and  an  examination  of  the  cases  re- 
viewed by  him  shows  the  correctness  of  his 
deduction. 

The  same  principle  Is  to  be  deduced  from 
the  American  decisions,  many  of  which  are 
collated  to  24  Am.  &  Eng.  Ency.  of  Law, 
p.  1155,  in  support  of  the  text  that  "the  prof- 
its which  the  purchaser  could  have  made  by 
a  resale  of  the  property,  in  case  it  had  been 
delivered  by  the  seller,  are  not  an  element 
of  damages,  when  the  seller  at  the  time  of 
the  sale  was  not  Informed  of  such  contract 
for  resale,  as  such  profits  cannot  be  con- 
sidered as  within  the  contemplation  of  the 
parties  at  the  time  of  sale."  In  35  Cyc. 
p.  465,  the  result  of  the  many  American  de- 
cisions there  cited  is  thus  summed  up  by 
Prof*  Cooley  in  his  article  on  Sales:  "It 
Is  generally  conceded  that  the  buyer  cannot 
recover  the  profits  on  a  special  contract  of 
resale  uqless  the  existence  of  such  contract; 
was  disclosed  to  the  seller.  If,  however, 
the  seller  knows  that  the  purchaser  has  ex- 
isting contracts  for  resale,  and  the  contract 
is  made  iu  contemplation  of  such  resale,  the 
buyer  may  recover  as  damages  the  profits  or 
losses  by  reason  of  the  breach.  There  can 
be  no  recovery  of  profits  on  special  con- 
tracts of  resale  made  after  the  contract  of 
purchase."  This  betog  the  state  of  the  law 
at  the  time  of  the  codification  of  the  law 
of  sales  by  our  Legislature,  and  the  purpose 
of  that  codification  betog  to  make  uniform 
the  law  relating  thereto,  we  are  entirely 
clear  that  it  was  not  the  intention  of  the 
Legislature  to  except  from  the  general  rule 
of  damages  declared  In  the  sixty-seventh  sec- 
tion of  the  act  cases  in  which,  after  the  muk- 
tog  of  a  contract  for  the  sale  of  goods,  the 
buyer  has  made  a  contract  for  the  resale 
thereof. 

We  conclude,  therefore,  that  the  criticism 
of  the  platotiff  to  error  upon  that  part  of 


the  charge  now  under  consideration  Is  well 
founded,  and  that  the  true  measure  of  dam- 
ages was  the  difference  between  the  coo- 
tract  price  and  the  market  or  current  price 
of  the  goods  contracted  for  at  the  time  when 
they  should  have  been  delivered. 

The  other  assignments  relied  on  by  the 
plaintiff  to  error  are  based  upon  the  rulings 
of  the  trial  court  on  matters  of  evidencv. 
We  have  examined  them,  but  do  not  consid- 
er them  of  sufficient  importance  to  juBtiQr 
discussion.  We  find  them  to  be  withont  mer- 
it. As  the  case  must  go  back  for  a  retrial, 
we  make  this  brief  reference  to  them. 

For  error  in  the  diarge  the  judgment  un- 
der review  must  be  lerersed,  and  a  venire 
de  novo  awarded. 

GARRISON,  J.  (concnrrtogj.  I  ooncar  In 
the  reyersal  of  this  judgment  npon  the 
ground  that  the  measure  of  damages  was 
the  difference  between  the  contract  price  and 
the  market  price  as  stated  to  the  optoton 
of  the  Chief  Justice. 

I  do  not  concur  to  the  view  that  there 
was  a  warranty  that  700  tons  at  least  would 
be  produced  from  the  wreck.  The  circum- 
stances to  view  of  which  the  agreement  was 
made  show  that  nothing  more  than  an  esti- 
mate could  have  been  made  or  have  been 
imderstood  as  betog  made.  The  wide  margin, 
viz.,  "700  to  800  tons,"  is  to  accord  with  this 
view,  as  also  Is  the  definite  statement  that 
follows  such  estimate,  viz.,  that  what  is  sold 
Is  "all  the  iron  plate  taken  off  the  steam- 
boat New  York  now  betog  dismantled  at 
Newburgh,  N.  Y.,"  where  she  lay  sunk  un- 
der the  waters  of  the  river.  A  definite 
statement  of  the  subject  of  sale  should  pre- 
vail over  what  is  evidently  an  attempted  es- 
timate just  as  a  fixed  monument  prevails 
over  a  course  that  runs  so  many  links  and 
cbatos  more  or  less.  I  am  unable  to  spell 
a  warranty  out  of  the  undertaktog  expressed 
to  the  written  memorandum  to  this  case. 

The  $2  a  ton  profit  on  the  resale  to  Nicoll 
&  Co.  was  clearly  not  a  legal  measure  of 
damage  not  only  for  the  fundamental  reason 
given  by  the  Chief  Justice,  but  also  be- 
cause such  price  was  agreed  to  be  paid  for 
such  plates  only  as  were  reasonably  flat, 
and  hence  could  not  without  8i)ecific  proof 
be  extended  to  cover  the  .whole  subject  of 
such  resale. 

I  am  requested  by  PARKER,  BERGEX. 
and  VOORHEES,  JJ.,  to  say  that  they  con- 
cur to  the  foregoing  views. 


BOGGESS    T.    BALTIMORE    ft 


O.   R.   CO. 

Jan.  2, 


(Supreme  Court  of  Pennsylvania. 
1912.) 

1.  Railroads  (i  275*)— Injubiks  to  Iace.n- 

SEES— Negligence. 

Where  a  railroad  permits  consignees  to 
enter  its  yard  to  unload  cars,  and  it  was  nec- 
essary for  consignees  to  go  diagonally  across 


•For  otber  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am  Dig.  Kejr  No.  Series  A  Rep'r  Xndexaa 
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interveninc  tracks  to  get  to  their  cars,  the 
railroad  is  liable-  for  the  death  of  a  consignee 
killed  hj  the  negligent  operation  of  a  train 
while   diagonally   crossing   such   tracks. 

[E!d.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {{  873-«77;    Dec.  Dig.  {  275.*] 

2.  Death    (}   67*)— Dauaoes— Eabninq   Ca- 
pacity. 

Where  deceased  received  a  salary  as  man- 
ager of  a  firm  business  or  a  percentage  of  the 
profits  for  such  services,  such  salary  may  be 
shown  in  establisliing  his  earning  capacity,  and 
if  he  was  engaged  alone  in  a  business  requir- 
ing little  capital,  the  profits  of  such  business 
could  be  shown. 

[Ed.  Note. — For  other  cases,  see  Death, 
Cent.  Dig.  {  88;    Dec.  Dig.  }  67.*] 

3.  Death    (J   67*)— Damages— Eabnino    Ca- 
PAcrrT — Evidence. 

That  a  husband  en^ged  in  a  small  bvsi- 
iiess  with  only  a  nommal  capital  gives  his 
wife  a  monthly  allowance  vnth  which  to  main- 
tain his  family  for  a  long  period  of  years  is 
a  fair  inference  that  the  money  came  from 
his  earnings,  and  evidence  is  admissible  to 
show  his  earning  capaci^. 

[Ed.  Note.— For  other  cases,  see  Death, 
Cent.  Dig.  |  88;    Dec.  Dig.  i  67.*] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

.Action  by  Minerva  Elizabeth  Boggess 
agninst  the  Baltimore  &  Obio  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.     Reversed. 

Trespass  to  recover  damages  for  death  of 
plaintlfTs'  husband. 

.\t  the  trial  It  appeared  that  the  deceased 
was  killed  in  defendant's  yard  on  January 
20,  1908,  while  diagonally  crossing  a  track 
in  order  to  reach  a  car  which  he  intended 
to  unload.  The  evidence  tended  to  show 
that  the  death  of  the  decedent  was  due  to 
the  negligent  operation  of  a  locomotive. 
The  court  charged,  in  part,  as  follows: 
"If  you  find  that  such  permissive  right 
of  crossing  and  using  these  tracks  existed, 
then  the  company  was  bound  to  take  notice 
of  such  right,  and  to  take  such  reasonable 
measures  for  the  safety  of  its  shippers  so 
using  the  tracks,  as  to  reasonably,  by  ordi- 
nary care,  protect  them  from  danger ;  there 
leing  in  such  case  no  presumption  that  the 
track  was  clear  at  such  point,  as  there  is  in 
other  parts  of  the  road  where  such  permis- 
sive nse  does  not  exist. 

I  "If  you  believe  from  the  weight  of  the  evi- 
dence that  such   shippers  used   defendant's 

I  tracks  for  reaching  their  cars,  then  such  use 
established  a  iiermisslon  by  the  company,  or 
what  Is  known  as  a  permissive  use,  to  the 
shippers  so  to  do,  if  It  existed  as  many  years 
as  the  testimony  of  some  of  the  witnesses 
bidlcates;  and  the  company  thereby  Incnr- 

1  red  a  UabQIty  or  duty  as  to  that  class  of 
shlppoB  to  see  to  It  that  Its  operations  on 

'  those  tiadls  were  controlled  with  reasonable 
care. 

"The  company  could  have  canceled  this 
right  of  way  or  permissive  use.  If  it  existed, 
by  due  notice   to  shippers.     Indeed,  there 


is  an  act  of  assembly  In  Pennsylvania  per- 
mitting all  property  owners,  whether  rail- 
road owners  or  private  owners,  by  placard- 
ing their  property,  to  notify  people  not  to 
trespass.  If  the  company  did  not  do  so, 
and  you  find  from  the  weight  of  the  evi- 
dence that  the  permissive  use  as  described 
then  existed,  as  to  crossing  the  tracks,  the 
company  was  bound  to  recognize  the  inci- 
dental danger  connected  with  the  conditions 
that  prevaiied,  so  far  as  the  safety  of  such 
shippers  was  concerned.  In  the  operation  of 
its  engines  along  said  tracks,  by  the  exercise 
of  prudent  and  reasonable  methods. 

"Was  there,  gentlemen,  such  permissive 
use  at  the  location  in  question?  If  so,  did 
the  company  in  the  operation  of  Its  cars  use 
that  degree  of  reasonable  care  which  under 
the  circumstances  It  was  bound  to  do?  Tou 
must  be  satisfied  by  the  weight  of  the  evi- 
dence that  the  company,  or  Its  agents  and 
officers  at  this  location,  had  notice,  either 
actual  or  constructive,  by  a  reasonably  long 
lapse  of  time,  by  reasonably  frequent  and 
general  use  by  those  and  other  shippers,  be- 
fore you  can  determine  that  there  was  a 
permissive  crossing.  Did  the  company  have 
such  notice  that  these  tracks  were  used  in 
manner  and  form  as  Indicated  by  the  testi- 
mony so  as  to  constitute  a  permissive  way? 
That  Is  for  you. 

"The  defendant  presented,  inter  alia,  the 
following  points: 

"  'Ninth.  The  Jury  must  disregard  the  evi- 
dence as  to  the  amount  of  profits  made  by 
the  deceased,  6.  W.  Boggess,  in  his  business 
during  the  time  that  he  was  in  partnership 
with  the  two  other  men  named  by  the  plain- 
tiff.' This  point  is  affirmed,  as  qualified  by 
the  terms  of  my  charge  later  on  this  ques- 
tion. 

"  "Tenth.  The  Jury  must  disregard  the  evi- 
dence as  to  the  amount  of  profits  made  by 
the  deceased,  G.  W.  Boggess,  in  his  business 
prior  to  the  time  that  he  was  in  partnership 
with  the  two  other  men  named  by  the  plain- 
tiff.' This  point  Is  refused  with  the  preced- 
ing qualiflcation. 

"'Eleventh.  The  jury  must  disregard  the 
evidence  as  to  the  amount  of  profits  from 
his  business  which  was  devoted  by  the  de- 
ceased, G.  W.  Boggess.  to  the  support  of 
his  wife  and  family  during  the  time  that 
he  was  ifi  partnership  with  the  two  other 
men  named  by  the  plaintiff.'  This  point  Is 
refused,  with  the  preceding  qualiflcation. 

"  'Twelfth.  The  jury  must  disregard  the 
evidence  as  to  the  amount  of  profits  from  his 
business  which  was  devoted  by  the  deceas- 
ed, G.  W.  Boggess,  to  the  support  of  his 
wife  and  f&mlly  prior  to  the  time  that  he- 
was  in  partnership  with  the  two  other  men 
named  by  the  plaintiff.'  This  point  Is  re 
fused. 

"Now,  gentlemen,  to  elaborate  and  explain- 
the  true  meaning  of  what  I   suggested  to 
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yon,  for  fear  that  I  may  not  have  been  clear, 
I  will  qualify  all  these  answers  by  saying  to 
you  and  by  Impressing  upon  yon  that  the 
evidence  to  show  the  profits  of  the  deceased 
In  a  partnership  business,  and  that  he  fur- 
nished money  in  considerable  amounts  to  his 
family,  is  not  to  be  considered  in  estimating 
the  damage  sustained  by  reason  of  his  death; 
but  I  say  to  yon  further,  and  the  Supreme 
Court  of  this  state  has  said  within  a  few 
months,  that  although  profits  derived  from 
a  business  cannot  be  considered  as  earnings, 
yet  in  many  cases  profits  derived  from  the 
management  of  business  may  properly  be 
considered  by  the  Jury  as  measuring  the 
earning  power.  And  this  is  especially  true, 
the  Supreme  Court  says,  when  the  business 
is  one  which  requires  and  receives  the  per- 
sonal attention  and  labor  of  the  owner. 
With  these  qualifying  suggestions  as  to  my 
answers  to  these  points  on  this  subject,  I 
submit  the  matter  to  you." 

Verdict  and  Judgment  for  plaintlfF  for  $10,- 
000. 

Argued  before  FELL,  0.  J.,  and  BROWN, 
MESTBEZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKEB,  JJ. 

William  Watson  Smith  and  Gordon  & 
Smith,  for  appellant.  David  A.  Reed,  Allen 
H.  Kerr,  and  Young  &  Clay,  for  appellee. 

ELKIN,  J.  The  husband  of  appellee  was 
struck  and  killed  by  a  shifting  engine  in 
the  freight  yards  of  appellant  company.  He 
was  a  dealer  in  produce  and  went  to  the 
freight  yards  on  the  morning  of  the  accident 
to  take  charge  of  a  car  of  produce  consigned 
to  him,  which  car  was  standing  on  a  side 
track  In  the  freight  yards  at  a  customary 
place  for  the  purpose  of  delivery.  The  car 
was  delivered  at  that  point  in  order  that 
the  consignee  might  have  reasonable  and 
safe  access  to  It  for  the  purpose  of  unload- 
ing and  removing  the  produce  which  belong- 
ed to  him.  The  shipper,  as  he  had  the  right 
to  do,  designated  the  terminal  point  at  which 
the  car  was  to  be  delivered;  but  the  railroad 
company  in  -  the  exercise  of  Its  control  and 
supervision  of  freight  shipments  placed  the 
car  on  a  track  in  the  freight  yard  selected 
by  Itself  as  a  proper  place  to  make  the  de- 
livery. By  placing  the  car  at  that  point  the 
consignee  and  those  acting  under  his  authori- 
ty had  a  right  to  assume  that  the  place  was 
reasonably  safe  for  the  purpose  intended, 
and  that  access  would  be  atTorded  for  the 
purpose  of  removing  the  produce. 

[1]  The  learned  court  below  clearly  points 
out  that,  no  matter  by  what  route  the  car 
was  approached,  it  was  necessary  to  cross 
other  tracks  of  the  railroad  company  before 
reaching  It  By  the  diagonal  way  spoken  of 
t>y  the  witnesses  in  the  case,  only  one  track 
liad  to  be  crossed,  while  by  taking  the  wagon 
route  over  the  planked  crossings,  it  was  nec- 
«ssary  to  cross  several  tracks  before  the  car 
Jn  question  was  reached.    It  Is  not  therefore 


a  case  in  which  the  right  to  recover  damages 
is  defeated  because  the  injured  party  chose  a 
dangerous  route  when  near  by  there  was  a 
perfectly  safe  route  free  from  danger.  The 
main  contention  of  appellant  is  that  the  de- 
ceased husband  was  guilty  of  contributory 
negligence  per  se  because  in  attempting  to 
reach  the  car  he  took  the  diagonal  way 
across  the  Intervening  track,  instead  of  fol- 
lowing the  wagon  way  over  the  planked 
crossings.  This  position  is  asserted  upon  the 
theory  that  the  case  at  bar  is  controlled  by 
the  rules  of  law  applicable  to  grade-crossing 
cases.  We  cannot  accept  this  as  a  sound 
view  of  the  law  to  be  applied  to  the  facts  of 
the  case  at  bar.  This  case  is  essentially  dif- 
ferent from  the  grade-crossing  cases  relied 
on  by  appellant  and  comes  more  nearly  with- 
in the  reason  and  spirit  of  the  rule  laid  down 
In  Kay  v.  Railroad  Company,  66  Pa.  269,  3 
Am.  Rep.  628;  Taylor  v.  Canal  Company, 
113  Pa.  162,  8  AU.  43,  67  Am.  Rep.  446;  and 
Curtis  V.  De  Coursey,  176  Pa.  446,  35  AtL 
183.  In  discussing  a  somewhat  similar  ques- 
tion in  the  case  last  dted,  the  present  Chief 
Justice  said:  "Persons  delivering  or  receiv- 
ing freight  did  not  enter  and  use  the  yard 
by  the  mere  permission  or  passive  acquies- 
cence of  the  company.  They  were  not  stran- 
gers or  mere  licensees  as  to  whom  no  duty 
in  regard  to  the  safety  of  the  premises,  ex- 
cept as  to  unexpected  or  secret  dangers, 
arose.  They  were  there  by  invitation  in  its 
technical  sense,  and  by  right.  Their  use  of 
the  yard  was  for  the  mutual  interest  of 
loth  parties  in  carrying  on  their  business  ar- 
rangements, and  there  was  an  implied  un- 
derstanding by  the  company  that  it  should 
be  reasonably  safe.  The  duty  of  the  compa- 
ny did  not  differ  in  kind  from  that  which 
it  owed  to  passengers  in  the  care  of  its  plat- 
forms and  stations."  Duties  grow  out  of 
circumstances,  and  that  which  in  some  in- 
stances would  be  deemed  due  and  proper 
care  may  under  other  circumstances  become 
negligence  and  want  of  care.  In  the  present 
case,  the  freight  yards  are  not  like  those 
portions  of  the  road  used  exclusively  for  the 
running  of  trains,  where  the  railroad  com- 
pany has  the  right  to  expect  and  demand  a 
clear  track.  Here  was  a  large  freight  yard 
Intended  as  a  proper  place  to  deliver  ship- 
ments to  consignees.  The  railroad  company 
constructed  the  yard  and  placed  cars  In  that 
yard  at  points  of  its  own  selection  for  the 
purpose  of  having  the  freight  unloaded  and 
removed.  There  was  an  implied  duty  upon 
the  railroad  company  to  provide  reasonably 
safe  access  to  the  cars  in  order  that  the 
consignments  of  freight  could  be  unloaded 
and  removed  by  those  who  had  the  right  to 
do  so.  The  railroad  company,  its  officers 
and  employ&s,  knew  the  kind  of  use  made  of 
the  yard,  and  in  shifting  trains  or  cars  were 
bound  to  exercise  care,  having  due  regard 
for  this  authorized  or  permissive  use.  The 
decedent  was  not  a  trespasser,  or  a  mere  li- 
censee ;  but  at  the  time  of  the  accident  was 
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on  the  property  of  the  railroad  company  on 
bts  way  to  the  car  which  contained  his  prod- 
uce In  the  exercise  of  bis  nndonbted  right 
to  have  access  to  bis  own  property.  He 
chose  the  diagonal  way,  Claimed  to  be  a 
permissive  way,  and  this  Is  the  sense  in 
whicb  the  question  of  a  permissive  nse  came 
into  the  case.  The  planked  crossings  used 
by  wagons  were  the  only  ones  definitely 
marked  in  the  yards;  but  even  when  these 
were  used,  it  was  frequently  necessary  to 
cross  other  tracks  in  order  to  reach  cars  at 
different  points  where  they  were  left  stand- 
ing. From  this  it  follows  that  the  danger 
of  crossing  tracks  waa  not  obviated  by  using 
the  planked  crossings.  Under  these  circum- 
stances, we  are  of  opinion  that  the  question 
of  the  permissive  use  of  the  diagonal  way 
under  the  evidence  was  properly  submitted 
to  the  Jury.  It  was  not  a  question  of  estab- 
llstiing  a  particular  grade  crossing  by  permis- 
sive use,  but  whether  there  waa  a  permissive 
ase  of  the  diagonal  way  as  a  means  of  ac- 
cess to  cars  standing  upon  tlie  tracks.  The 
evidence  was  sufficient  to  warrant  a  jnry  in 
finding  tliat  consignees  had  been  afforded 
access  to  cars  delivered  in  the  freight  yard 
by  a  permissive  use  of  the  diagonal  way.  We 
think  this  was  a  question  for  the  Jnry  and 
we  find  no  error  in  its  submission. 

In  several  of  tlie  assignments  of  error  the 
question  is  raised  whether  it  was  proper  to 
admit  testimony  tending  to  show  the  profits 
of  a  partnership  business  as  an  element  of 
-damages  in  determining  tlie  earning  power  of 
decedent.  It  is  well  settled  as  a  general  rule 
that  such  testimony  is  inadmissible  as  a 
measure  of  earning  power.  Profits  arising 
from  a  partnership  business  are  produced  in 
part  at  least  by  the  capital  invested,  or  by 
the  services  of  the  partners,  or  by  both. 
Profits  thus  derived  are  not  a  fair  measure 
.of  the  earning  power  of  one  of  the  iMirtners. 
In  a  'suit  to  recover  damages  for  personal 
injuries,  it  is  the  loss  of  Individual  earning 
power  that  is  to  t)e  considered,  and  not  earn- 
ings or  income  from  capital  invested  by  the 
injured  party  either  tudlvidually  or  in  con- 
nection with  others.  This  always  has  been 
the  role;  but  it  Is  contended  that  some  of 
oar  recent  cases  have  authorized  a  departure 
from  It,  at  least  ttiat  they  are  In  the  nature 
•ot  exceptions  to  the  general  rale.  The  cases 
relied  on  do  give  color  to  the  respective  con- 
tentions of  the  parties,  and  need  some  ex- 
planation in  order  that  the  rule  may  be  bet- 
ter understood  and  more  definitely  settled. 
Api>ellant  relies  on  McHugh  v.  Schlosser,  159 
I'a.  4S0,  28  AtL  291,  23  L.  K.  A.  574,  39  Am. 
St  Rep.  009,  Goodhart  v.  Railroad  Company, 
177  Pa.  1.  86  AU.  191,  55  Am.  St  Rep.  705, 
UcCradcen  t.  Traction  Company,  201  Pa. 
384,  50  Atl.  832,  and  many  other  cases  of  like 
Import.  These  cases  lay  down  the  rule  as 
to  the  proper  measure  of  damages  for  per- 
rsonal  injuries.  One  of  the  elements  of  dam- 
age recognized  in  ail  the  cases  is  the  loss  of 
•earninc  power,  and  whether  temporary  or 


permanent,  as  a  result  of  the  injury  suffered. 
When  the  injuries  result  in  death,  there  is  a 
total  loss  of  earning  power,  and  it  is  for  the 
Jury  to  say  what  that  loss  is  under  the  evi- 
dence when  properly  Instructed  by  the  court 
as  to  the  true  measure  of  damages.  In  the 
present  case  the  death  of  the  husband  caused 
a  total  loss  of  earning  power,  and  the  only 
question  is  how  that  loss  shall  be  properly 
determined.  The  appellee  and  her  daughter 
testified  that  tor  six  months  prior,  to  the 
accident  the  decedent  in  connection  with  two 
other  partners  was  engaged  in  a  partnership 
business  under  the  name  of  the  Merchants' 
Produce  Company,  and  that  the  partners  con- 
tributed the  capital  and  decedent  managed 
the  business.  The  partnerstiip  business  was 
conducted  in  a  two-story  building  which  was 
entirely  occupied.  Prior  to  the  formation 
of  the  partnership  the  deceased  husband  bad 
been  engaged  in  the  same  business  as  an  in- 
dividual for  12  or  13  years.  These  witnesses 
testified  that  at  the  time  of  his  death  and 
during  all  the  time  he  was  in  the  produce 
business  the  decedent  earned  about  |3,000 
a  year.  On  cross-examination  appellee  ad- 
mitted that  the  earnings  referred  to  repre- 
sented profits  arising  from  the  partnership 
business  and  profits  resulting  from  Ills  in- 
dividual business  prior  to  the  formation  of 
the  partnership.  It  was  also  in  evidence  that 
during  the  time  the  husband  conducted  his 
business  as  an  individual  he  occupied  ell  of 
Us  own  two-story  building,  and  presumably 
used  ills  own  capital.  The  right  to  Introduce 
this  character  of  evidence  is  asserted  on  the 
authority  of  Wallace  v.  Railroad  Company, 
195  Pa.  127,  45  Atl.  685,  52  L.  R.  A.  33.  Buck- 
man  V.  Railway  Company,  227  Pa.  277,  75 
Atl.  1069,  and  McLane  v.  Railways  Com- 
pany, 230  Pa.  29,  79  AQ.  237.  It  must  be 
conceded  that  these  cases,  if  not  read  in  the 
light  of  the  facts  upon  which  they  were  de- 
cided, might  very  properly  be  cited  to  sustain 
the  contention  of  appellee.  They  were  not 
intended  as  a  departure  from  the  general 
rule,  but  only  as  exceptions  in  cases  where 
the  earning  power  of  an  injared  party  could 
only  I>e  measured  by  profits  derived  from 
the  management  of  the  particular  business  in 
which  he  was  engaged.  In  such  cases  much 
must  necessarily  depend  on  the  character  of 
the  business.  A  trucker,  or  a  huckster,  hav- 
ing no  other  business,  and  giving  his  entire 
time  to  the  particular  business  In  which  he 
is  engaged,  has  no  earning  power  except  that 
resulting  from  the  profits  derived  under  his 
personal  management  from  the  sale  of  truck 
or  produce.  In  such  a  case  the  capital  in- 
vested is  small  and  inconsequential  and  is 
represented  by  a  horse  and  wagon  and  per- 
haps enough  money  to  purchase  a  load  of 
produce.  His  earnings  depend  upon  the  suc- 
cess with  which  be  manages  the  business, 
and  not  upon  the  tools  with  which  he  works. 
In  cases  of  this  character — and  there  are 
many  of  them — it  is  proper  to  show  profits 
derived  from  management  as  a  measure  of 


Digitized  by  CjOOQIC 


360 


83  ATLANTIC  REPOBTBB 


(P«- 


the  earning  power  of  a  person  so  engaged. 
Even  In'  sucli  cases,  profits  mean  the  ex- 
cess of  recelptit  over  expenditures — ^In  otber 
words,  net  earnings — and  this  should  always 
be  kept  In  mind  In  tbe  trial  of  cases  of  this 
character. 

[2]  Mr.  Justice  Sharswood,  in  Pennsylvania 
Railroad  Company  v.  Butler,  67  Pa.  335, 
stated  the  rule  to  be  compensation  for  the 
loss  sustained  without  any  solatium  for  dis- 
tress of  mind,  and  that  the  proper  measure  of 
the  loss  is  what  the  deceased  would  have 
probably  earned  by  his  Intellectual  or  bodily 
labor  In  bis  business  or  profession  during  the 
residue  of  bis  life.  This  rule  differently 
phrased  has  been  reiterated  over  and  over 
again  from  that  time  to  the  present  It  will 
be  noticed  that  the  earning  power  contem- 
plated Is  that  resulting  from  the  intellectual 
or  bodily  labor  of  the  injured  paity  in  his 
business  or  profession.  Profits  derived  from 
Invested  capital  are  clearly  excluded.  In  the 
case  at  bar  profits  derived  from  the  partner- 
ship could  not  be  considered  as  a  measure  of 
damages  In  determining  the  earning  power 
of  tbe  decedent,  and  under  the  evidence  we 
cannot  escape  tbe  conclusion  that  tliey  may 
have  been  so  considered.  We  do  not  mean 
to  say  that  it  would  be  improper  to  show 
that  the  deceased  husband  received  a  sal- 
ary as  manager  of  the  partnership  business, 
or  if  be  gave  bis  services  as  manager  for 
a  percentage  of  the  profits,  that  it  could  not 
be  shown  what  bis  share  of  the  profits  was 
for  the  purpose  of  determining  what  he  earn- 
ed as  manager.  If  he  received  a  salary  as 
manager,  or  if  as  compensation  for  his  man- 
agement he  was  to  receive  a  certain  share 
of  tbe  profits,  it  would  be  competent  to  prove 
these  facts  in  establishing  bis  earning  power. 
The  examination  of  the  witnesses  did  not 
proceed  along  these  lines,  and  we  think  the 
testimony  as  to  profits  derived  from  tbe  part- 
nership should  have  been  stricken  from  tbe 
record  when  the  motion  was  made  for  that 
purpose.  As  to  tbe  profits  derived  from  bis 
own  business  during  tbe  years  it  was  con- 
ducted by  tbe  decedent  as  an  individual,  the 
situation  is  somewhat  different.  It  was 
clearly  Incompetent  to  show  profits  derived 
from  capital  invested;  but  the  record  does 
not  inform  us  bow  much  capital  was  invest- 
ed, or  how  bis  profits  may  have  been  affected 
by  the  Invested  capital.  There  was  the  cap- 
ital Invested  in  the  building  In  which  tbe 
business  was  transacted,  and  its  rental  value 
at  least  should  be  deducted.  He  must  also 
have  had  considerable  capital  invested  in 
order  to  transact  so  large  a  business;  and 
profits  arising  from  this  Investment  could  not 
be  considered  In  ascertaining  his  earning 
power  based  upon  intellectual  or  bodily  labor 
!n  the  ninnnjcement  of  tbe  business.  He  no 
dotiht  had  an  earning  power  as  the  manager 
of  his  own  business ;   but  tbat  earning  power 


must  result  from  hia  own  management  and 
bodily  labor,  and  not  from  earnings  derived 
from  invested  capital.  The  testimony  in  the 
present  case  does  not  satisfactorily  show 
how  hia  earnings  were  derived.  It  may  be 
tbat,  when  the  case  is  again  tried  in  the  light 
of  what  is  here  said,  earning  power  resulting 
from  the  management  of  the  business,  exclud- 
ing invested  capital,  may  be  more  definitely 
shown.  Inasmuch  as  the  case  is  to  be  again 
tried,  it  may  be  well  to  suggest  that  earning 
power  which  is  to  be  compensated  In  such 
cases  must  necessarily  be  the  subject  of  sub- 
stantive proof.  The  beet  proof  possible  un- 
der the  circumstances  is  always  required,  but 
the  nature  of  the  proof  must  necessarily  de- 
pend to  some  extent  upon  the  kind  of  bosi- 
ness  or  employment.  If  a  decedent  is  receiv- 
ing  a  fixed  salary  at  the  time  of  his  death, 
tbat  would  be  a  proi>er  measure  of  his  earn- 
ing power;  but  It  be  is  engaged  in  a  small 
business  of  his  own  and  depending  upon 
profits  for  a  livelihood,  his  earning  power 
must  be  determined  in  some  otber  way. 

[3]  Where  a  husband,  engaged  in  a  small 
business  with  only  a  nominal  capital  invest- 
ed and  having  no  other  means  of  support, 
gives  bis  wife  a  monthly  allowance  with 
which  to  maintain  his  family,  for  a  long 
period  of  years.  It  is  a  fair  Inference  that  the 
sums  of  money  so  given  come  from  Us  earn- 
ings, and  in  a  proper  case  such  proof  Is  ad- 
missible to  show  earning  power  at  least  to 
tbe  extent  of  the  amount  so  furnished.  In 
the  present  case  the  deceased  husband  for- 
nlsbed  his  wife  for  several  years  Immediately 
preceding  bis  death  a  monthly  allowance  of 
$160  or  $200  for  tbe  purpose  of  malntaioing 
his  family,  and  since  tbe  evidence  shows  he 
depended  upon  these  earnings  for  a  Uvell- 
bood,  we  think  it  was  proper  to  submit  this 
proof  to  tbe  jury  on  the  question  of  earn- 
ing power.  This,  perhaps,  would  not  be  true 
if  considerable  sums  had  been  furnished  at 
irregular  intervals,  or  If  there  was  nothing 
to  Indicate  that  the  money  so  furnished  rep- 
resented his  regular  earnings.  In  McCrack- 
en  V.  Traction  Company,  supra,  relied  on  by 
appellant,  there  was  nothing  to  Indicate  that 
the  allowance  represented  regular  earning, 
or  that  it  was  not  paid  out  of  invested  cap- 
ital, or  that  it  was  even  paid  at  regular 
intervals.  In  the  case  at  bar  this  evidence 
is  Buflldent  to  carry  the  case  to  the  jury  on 
the  question  of  earning  power,  but  there  was 
error  in  submitting  the  testimony  relatlnf; 
to  profits  as  hereinbefore  pointed  out  Ftor 
this  reason  we  reverse  the  case. 

As  to  the  negligence  of  the  defendant,  and 
tbe  contributory  negligence  of  the  decedent, 
we  are  of  opinion  that  the  case  was  for  tbe 
jury,  and  upon  these  questions  we  see  no  re- 
versible error  in  its  submission. 

Judgment  reversed,  and  a  venire  f  adaa  de- 
novo  awarded. 
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CAUDELL  ▼.  BALTIMORE  &  O.  K.  CO. 

(Sapreme  Conrt  of  Pennsylrania.    Jan.  2, 
1915.) 

BaILBOADB      ({     275*)  —  OPEBATIOR— INJUBIES 

TO  Pebsons  on  Track. 

A  railroad  company  is  liable  for  the  death 
of  ao  employ^  of  a  consignee,  who  was  killed 
by  the  negligent  operation  of  a  train  while  he 
was  crossing  interyening  tracks  diagonally  to 
tbe  car  containing  the  shipment,  where  it  ap- 
pears that  the  company  permitted  persons  to 
enter  its  yard  to  unload  produce,  and  there 
were  certain  plank  crossings  used  by  wagons, 
but  it  was  also  necessary  for  consignees  and 
their  employes  to  go  diagonally  across  the  in- 
tervening  tracks. 

[Ed,  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  18  87a-877;    Dec.  Dig.  S  275.*] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  of  trespass  by  Estella  Caudell 
against  tbe  Baltimore  &  Ohio  Railroad  Com- 
pany for  damages  for  the  death  of  plaintiff's 
husband.  From  a  Judgment  for  plaintiff  for 
$4,000,  defendant  appeals.     Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTBEZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSOHZISKER,  JJ. 

William  Watson  Smith,  of  Pittsburgh,  for 
appellant  David  A.  Reed,  of  Pittsburgh,  for 
appellee. 

ELKIN,  X  Two  errors  are  assigned — one 
the  refusal  of  the  trial  Judge  to  give  bind- 
ing Instructions  for  defendant,  and  the  oth- 
er tbe  refusal  to  enter  Judgment  non  ob- 
stante Teredicto  upon  tbe  whole  record.  As 
viewed  by  appellant  this  means  that  tbe  case 
should  not  have  been  submitted  to  the 
Jury;  tbe  eTldence  being  iuBufficient  to  sus- 
tain a  recovery.  For  this  reason  stated  in 
Boggess  V.  Railroad  Company,  83  Atl.  356, 
in  an  opinion  Just  banded  do\H'n,  we  think 
this  position  is  untenable.  The  learned 
counsel  for  appellee  in  the  counter  history 
of  tbe  case  concisely  state  tbe  facts,  in  sub- 
Btance,  as  follows:  Defendant  railroad  com- 
pany bad  been  accustomed  to  place  Incoming 
cars  of  produce  on  a  particular  track  in  tbe 
middle  of  the  freightyards.  Tbe  clerk  who 
controlled  these  cars  was  stationed  in  tbe 
yard  office,  In  a  small  building  used  by  pro- 
duce merchants  for  telephone  and  weigh 
scale  purposes.  It  was  necessary  for  tbe 
produce  men  to  make  frequent  trips  between 
tbe  cars  containing  their  produce  and  tbe 
yard  office.  There  were  two  possible  routes 
between  these  points — one  by  way  of  two 
planked  wagon  crossings;  the  other  by  a 
diagonal  route  across  the  tracks.  The  route 
by  way  of  tbe  planked  wagon  crossings  was 
longer  and  required  six  open  tracks  to  be 
crossed  at  grade.  The  diagonal  route  was 
much  shorter  and  required  tbe  crossing  of 
voly  one  open  track.  The  evidence  warrant- 
ed a  finding  that  for  several  years  prior 
to  the  accident  it  bad  been  customary  for 


tbe  produce  men,  their  employte,  and  their 
customers  to  use  tbe  diagonal  route  in  going 
from  the  yard  office  to  tbe  cars  containing 
produce  and  returning  therefrom.  There 
was  also  evidence  tending  to  show  that  the 
yard  crews  knew  of  this  custom,  and  there 
was  no  denial  by  appellant.  Nothing  was 
done  by  tbe  railroad  company  by  notice 
or  otherwise  to  indicate  that  the  use  of  tbe 
diagonal  way  was  objectionable.  This  per- 
missive use  seems  to  have  been  acquiesced 
in  by  all  parties  concerned.  Tbe  accident 
which  resulted  in  the  death  of  the  husband 
occurred  early  on  a  Monday  morning  In 
January.  This  was  tbe  busiest  day  of  the 
week,  and  Caudell,  an  employe  of  Boggess, 
was  accompanying  bis  employer  to  tbe  car 
containing  produce  when  he  was  struck  and 
killed  by  a  shifting  engine  running  back- 
ward with  tender  ahead.  There  is  some 
conflict  in  tbe  testimony  as  to  whether  the 
two  injured  persons  were  walking  longitud- 
inally on  the  track,  or  were  crossing  it  diag- 
onally to  the  point  where  the  car  of  produce 
was  located.  But  this  question  was  submit- 
ted to  tbe  Jury. 

Tbe  testimony  is  also  conflicting  as  to  the 
precise  time  of  the  accident,  but  all  tbe  wit- 
nesses agreed  that  it  was  before  sunrise.  It 
was  foggy,  and  persons  could  not  see  a  long 
distance.  The  fireman  who  was  running  tbe 
engine  at  the  time,  looking  ahead,  saw  tbe 
two  decedents  when  within  40  to  60  feet  of 
the  point  where  they  were  struck  on  tbe 
track.  He  admits  that  he  could  have  applied 
the  air  brake  and  stopped  the  engine  before 
tbe  men  were  struck.  He  did  not  do  so  be- 
cause he  thought  they  would  step  off  tbe 
track  before  the  engine  reached  them.  Tbe 
men  evidently  did  not  know  of  tbe  approach 
of  the  engine,  and  as  a  result  forfeited  their 
lives.  The  engine  was  not  only  running  back- 
ward, but  the  headlight  was  not  lighted.  No 
bell  was  rung  or  other  warning  given  to 
notify  decedents  of  impending  danger  until 
it  was  too  late.  Under  these  circumstances, 
tbe  question  of  the  negligence  of  appellant 
was  for  tbe  Jury,  and  tbe  same  may  be  said 
as  to  the  contributory  negligence  of  the  de- 
ceased husband.  Both  questions  were  sub- 
mitted to  the  Jury  by  the  learned  trial  Judge 
in  a  fair  and  Impartial  charge  free  from 
Just  criticism. 

Tbe  main  contention  of  appellant  here  is 
that  Caudell  should  have  been  declared 
guilty  of  contributory  negligence  as  a  mat- 
ter of  law;  in  other  words,  that  by  going 
upon  the  track  by  the  diagonal  route  in- 
stead of  by  the  planked  wagon  crossings  he 
was  guilty  of  negligence  per  se.  We  have 
discussed  this  question  fully  in  Boggess  v. 
Railroad  Company,  83  Atl.  356,  and  will  not 
further  elaborate  it  here.  We  deem  it  suf- 
ficient to  say  that  under  tbe  facts  of  tbe 
present  case  the  rigid  rules  applicable  to 
grade  crossings  do  not  apply.    This  is  not  in 
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any  proper  sense  a  grade  crossing  case.  The 
question  Involved  here  Is  the  duty  of  a  rail- 
road company  to  afford  reasonable  and  safe 
access  to  a  car  containing  a  shipment  of  pro- 
duce standing  on  a  track  In  a  freightyard 
for  the  purpose  of  being  unloaded.  It  is  a 
question  of  the  right  to  use -a  permissive 
diagonal  way,  not  necessarily  a  distinct  and 
defined  diagonal  crossing,  as  a  means  of 
access  to  the  car  in  question.  We  think  that 
all  questions  raised  by  this  appeal  were  un- 
der the  facts  for  the  Jury,  and  that  they 
were  properly  submitted. 
Judgment  affirmed. 


LAMB  et  al.  v.  REDDINO  et  aL 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1912.) 

Schools  and  School  Districts  (f  69*)— Lo- 
cation or  School  Buildings— Discbetioh 
op  DiRECToaa. 

Where  the  board  of  school  directors  plans 
to  abandon  a  well-located  school  site  on  which 
a  school  building  with  eood  foundatioa  baa  been 
partially  erected,  to  aell  the  site  and  the  build- 
ing, which  cost  together  $70,000  for  ?10,000, 
and  to  purchase  another  site  and  erect  tliereon 
another  building  at  a  total  cost  of  $150,000, 
such  plan  being  in  manifest  disregard  of  public 
interests,  there  is  an  abuse  of  discretion,  and 
a  court  of  equity  may  interfere  by  Injunction 
for  the  protection  of  tiie  public. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  |  174;  Dec.  Dig.  § 
69.*] 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County. 

Bill  in  equity  by  William  Lamb  and  others 
against  D.  L.  Redding  and  others  for  an  in- 
junction agaUist  the  School  Board  of  the 
School  District  of  McKees  Rocks  Borougn. 
From  a  decree  for  plaintiffs,  defendants  ap- 
,  peal.    Affirmed. 

Argued  before  PELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  EI/KIN,  STEW- 
ART, and  MOSCHZISKER.  JJ. 

R.  8.  Martin  and  Edward  F.  Duffy,  for 
appellants.  James  Balph,  R.  A.  Balph,  and 
Albert  B.  Schultz,  for  appellees. 

STEWART,  J.  Appellants  constitute  the 
present  school  board  of  the  school  district 
of  McKees  Rocks  in  Allegheny  county.  Their 
Immediate  predecessors  purchased  at  a  cost 
of  $17,500  a  lot  of  ground  on  which  to  erect 
a  new  and  additional  school  building.  In 
preparing  the  ground  for  the  proposed  new 
Duildlng,  laying  the  foundation,  and  erecting 
the  superstructure  to  the  height  of  the  first 
floor,  they  expended  of  the  public  money  the 
further  sum  of  !^2,000,  making  in  all  an  ex- 
penditure of  about  $70,000.  The  building  has 
remained  in  that  unfinished  condition.  Ax>- 
pellants  now  propose  to  abandon  the  site  so 
chosen  and  Improved,  purchase  another  at  a 
cost  of  $27,000,  and  erect  thereon  a  school 
building  estimated  to  cost  when  completed 
$125,000.     The  appellees,  taxpayers  of  the 


district,  filed  their  bill  complaining  of  this 
proposed  action,  and  asking  that  the  board 
be  restrained  from  carrying  out  tbelr  pui^ 
pose.  In  the  answer  filed  appellants  seek  to 
Justify  their  action  by  the  following  consid- 
erations: First,  that  it  is  doubtful  whether 
the  foundations  constructed  on  the  present 
site  are  snflicient  to  support  the  contemplat- 
ed structure;  second,  that  to  complete  the 
building  on  which  work  has  been  begun 
would  open  the  door  for  claims  now  pending, 
or  which  may  be  made,  for  work  and  ma- 
terial employed  and  furnished  in  and  about 
the  uncompleted  building,  which  in  equity 
and  good  conscience  ought  not  to  be  paid; 
and,  third,  that  it  rests  wholly  in  the  discre- 
tion of  the  board  to  say  whether  the  propos- 
ed change  shall  be  made.  The  sixth  finding 
of  the  learned  chancellor  who  heard  the  case 
relates  to  the  first  of  these  considerations, 
and  Is  as  follows:  "From  the  weight  of  the 
evidence  the  fact  is  found  that  the  founda- 
tions of  the  May  avenue  site,  as  reinforced 
with  the  walls  thereon,  and  the  superstruc- 
ture as  now  existing,  are  entirely  safe,  and 
win  admit  with  safety  of  the  completion  of 
the  superstructure  originally  contemplated, 
or  of  any  part  thereof,  or  of  adaptation  to  or 
modification  thereof.  It  further  appeared, 
not  only  from  the  weight  of  the  evidence,  but 
from  personal  examination  of  both  places, 
that  this  particular  site  is  commodious,  ele- 
vated, quiet,  oue  block  distant  from  street 
car  lines,  with  abundant  opportunity  for 
light  and  air.  The  further  fact  appears  that 
it  is  feasible  to  erect  upon  any  one  of  tbu 
two  wings  of  the  present  superstructure  a 
building  in  accordance  with  the  original 
plans,  or  a  modification  thereof  on  new  plans, 
containing  eight  rooms  with  all  the  neces- 
sary conveniences,  at  a  cost  of  from  $22,000 
to  $25,000  for  each  wing;  and  it  would  ap- 
pear that  these  wings  could  be  erected  and 
completed  ready  for  occupancy,  the  whole 
superstructure  built  up  and  roofed,  even  if 
not  finished  at  present,  on  the  basis  of  tbe 
original  plans,  or  a  modification  thereof  by 
Independent  plans,  at  a  cost  within  the  es- 
timated cost  of  the  new  site  and  a  completed 
building  thereon."  With  respect  to  this  find- 
ing we  have  only  to  say  that  an  examination 
of  the  evidence  shows  that  it  is  abundantly 
supported  and  admits  of  no  qualification. 
The  chancellor  further  finds  that  the  utmost 
that  could  be  realized  on  a  sale  of  the  pres- 
ent site  with  the  unfinished  building  would 
be  $10,000.  With  regard  to  the  second  con- 
sideration, the  chancellor  says:  "It  does  not 
follow  that  the  use  of  the  present  structure 
In  whole  or  In  part  enlarges  the  rights  of  any 
of  the  so-called  claimants.  Whatever  rights 
they  may  have  existed  when  this  work  was 
stopped."  This  is  too  evident  to  call  for  discus- 
sion. With  the  two  reasons  specifically  alleg- 
ed thus  disposed  of,  in  a  way  meeting  our  en- 
tire approval,  all  that  remains  is  the  question 
of  discretion.    If  it  appeared  that  the  pro- 
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posed  abandonment  of  the  present  site  was 
demanded  because  of  its  Inadequacy,  or  be- 
cause of  considerations  affecting  the  public 
bealtb,  or  because  the  adoption  of  a  new  site 
would  result  in  advantages  bearing  some  rea- 
sonable proportion  to  the  expenditure  requir- 
ed, or  that  there  was  reasonable  ground  for 
difTerence  of  opinion  with  respect  to  these 
matters,  the  court  would  be  without  Juris- 
diction to  Interfere  with  the  determlpatlon 
of  the  board  as  to  its  line  of  action.  That 
all  the  things  here  complained  of — that  Is 
to  say,  the  abandonment  of  the  present  site 
regardless  of  the  amount  expended  thereon, 
and  the  selection  and  purchase  of  the  one 
proposed — are  within  the  power  delegated  to 
the  school  board,  Is  not  open  to  question; 
and  presumably  the  determination  of  the 
board  to  do  these  things  rests  upon  considera- 
tions of  public  welfare,  and  has  been  reached 
by  the  exercise  of  Intelligent  judgment  in 
connection  therewith.  The  burden  of  show- 
ing to  the  contrary,  when  the  action  of  a 
school  board  Is  challenged  with  respect  to 
matters  committed  to  its  discretion,  la  a 
heavy  one;  for  the  power  of  the  courts  in 
such  cases  Is  exceedingly  limited,  and  they 
are  permitted  to  interfere  only  where  it  Is 
made  apparent  that  it  is  not  discretion  that  la 
being  exercised  but  arbitrary  will  or  caprice. 
Discretion  Involves  the  exercise  of  judgment 
Incidental  to  the  proper  performance  of  the 
duty  delesated.  When  the  contention  is  that 
the  proposed  action  Is  unwise,  no  matter  by 
what  consensus  of  opinion  this  Is  shown,  the 
law  will  refer  it  to  mistaken  Judgment  over 
which  It  has  no  supervision.  But  if  it  cannot 
be  so  referred,  if  the  facts  admit  of  no  other 
conclusion  than  that  the  determination  of  the 
board  has  been  influenced  by  other  considera- 
tions than  the  public  Interests,  no  matter 
wliat  these  may  have  been,  the  law  will  re- 
gard it  as  an  abuse  of  power,  a  disregard 
of  duty,  and  it  becomes  the  duty  of  the  courts 
to  interfere  for  the  protection  of  the  public. 
Xot  only  does  the  evidence  in  this  case  over- 
come the  favorable  presumption  In  support 
of  the  board's  action,  but  it  malies  it  impossi- 
ble to  connect  that  action  with  the  exercise 
of  judgment  or  proper  regard  for  public  wel- 
fare. Two  of  the  specific  reasons  the  board 
assigns  for  the  proposed  change  are  shown 
to  be  absolutely  baseless  while  .the  third  Is 
little  better  than  a  substitution  of  arbitrary 
pleasure  for  the  discretion  which  the  law  al- 
lows. 

The  learned  chancellor,  after  a  careful  re- 
view of  the  evidence,  finds  no  room  for  dif- 
ference of  opinion  with  respect  to  what  the 
public  Interests  require  in  the  premises,  and 
reaches  the  following  conclusion:  "It  is  evi- 
dent as  a  result  of  this  hearing  that  the  best 
Interests  of  tills  district  are  seriously  and  in- 
Jnriously  affected  by  the  defendant's  propos- 
ed actkm.  Almost  all  the  public  money  spent 
will  have  been  absolutely  wasted.  It  is  dear- 
ly   demonstrated    from    the    overwhelming 


weight  of  the  evidence  that  whatever  may 
have  been  the  original  defect  In  the  founda- 
tion of  a  part  of  t^is  building,  and  whatever 
may  have  been  the  extravagance  or  waste  of 
the  former  board,  and  those  with  whom  it 
contracted,  including  the  apparent  exorbitant 
co^  paid  for  work  and  material  hitherto  fur- 
nished and  done  upon  this  structure,  that  it 
Is  now  entirely  safe  and  secure.  To  abandon 
It  In  the  light  of  these  facts,  which,  U  the 
board  did  not  know  before,  it  certainly  can 
ascertain  from  this  record,  has  no  semblance 
of  Justification.  It  is  obvious  that  the  accom- 
modatlons  now  desired  and  those  for  many 
years  in  the  future  can  be  secured  by  pro- 
ceeding upon  either  one  or  both  of  the  wings 
of  the  present  building  at  a  cost  less  than  the 
purchase  price  of  the  new  site,  so  far  as  each 
wing  Is  concerned.  To  abandon  a  good  site 
and  a  safe  structure  which  has  cost  the  dis- 
trict In  the  neighborhood  of  $75,000  in  actual 
cost,  and  from  which  It  could  not  realize  $10,- 
000  by  a  sale,  to  begin  the  erection  of  a 
new  structure  upon  the  proposed  new  site, 
with  the  uncertainties  of  foundations  and  the  ' 
uncertain  cost  of  an  uncertain  building, 
should  not  be  sanctioned."  In  this  conclu- 
sion we  concur.  We  should  sustain  the  school 
board  Id  the  present  contention  if  the  evi- 
dence left  us  at  all  In  doubt,  not  as  to  the 
wisdom  of  their  policy,  for  that  is  no  con- 
cern of  ours,  but  as  to  whether  that  policy 
was  determined  upon  by  public  considerations 
alone.  Unfortunately  It  does  not,  but  is  con- 
vincing that  public  interests  have  been  subor- 
dinated If  not  wholly  ignored. 

The  appeal  is  dismissed,  and  the  decree  is 
affirmed. 


PARKS  v.  LEWIS  FOUNDRY  &  MACHINE 
CO. 

(Supreme  Court  of  Pennsylvania.     Jan.  2, 
1012.) 

Masteb  and  Servant  (f  236*)— Injttbies  to 

SEBVANT— CONTRIBUTORT    NEOLIOENCE. 

Where  an  employ^  familiar  with  the  oper- 
ation of  the  macDiner;^  in  a  foundry,  goes  on 
the  runway  of  a  traveUng  crane  without  giving 
the  usual  warning  to  the  craneman,  and  the 
crane  starts  and  injures  him,  be  is  guilty  of 
contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §i  681,  683,  723-742;  Dec. 
Dig.  {  fee.*! 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  Thomas  J.  Parks,  as  adminis- 
trator, and  individually,  against  the  Lewis 
Foundry  &  Machine  Co.  From  an  order  re- 
fusing to  take  off  a  nonsuit,  plaintiff  appeals. 
Affirmed. 

Argued  before  PELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

L.  K.  Porter,  a  Q.  Porter,  and  F.  H.  Phil- 
lips, for  appellant  W.  S.  Dalzell,  for  ap- 
prilee. 
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POTTER,  3,  This  action  was  brought  to 
recover  damages  for  personal  injuries  suffer- 
ed by  Charles  J.  Parks  while  engaged  as  a 
crane  operator  In  the  employ  of  the  defend- 
ant company.  Upon  the  trial,  at  the  dose  of 
plaintiff's  testimony,  a  judgment  of  compul- 
sory nonsuit  was  entered,  and,  from  the  "re- 
fusal of  the  court  below  to  take  off  this 
Judgment,  this  appeal  has  been  taken.  The 
injured  Iwy  was  engaged  In  operating  an 
electric  crane  which  traveled  upon  runways 
some  200  feet  long,  at  a  height  of  about  60 
feet  from  the  ground.  Two  cranes  were  In 
use  upon  the  same  runway.  Accec^s  from  the 
ground  to  the  runway  was  had  by  means  of 
ladders  placed  at  the  central  point  At  the 
time  of  the  acddoit  it  was  discovered  that 
a  device  known  as  the  controller,  used  in 
operating  the  crane,  was  out  of  order,  and 
Charles  J.  Parks,  after  leaving  his  crane  at 
the  proper  place  at  the  end  of  the  runway, 
took  the  controller  to  the  shop  for  some  at- 
tention. In  doing  this  he  passed  along  the 
track  upon  which  the  crane  ran  up  to  the 
central  point  and  descended  the  ladder. 
While  returning  to  bis  post,  as  be  came  up 
the  ladder  be  saw  the  other  crane  at  rest 
some  00  feet  along  the  runway  from  the  lad- 
der towards  the  opposite  end  of  the  building. 
It  appears  from  the  evidence  that  he  knew 
that  the  operator  of  the  other  crane  couid 
not,  from  his  cage,  see  any  one  walking  along 
the  runway.  He  also  knew  that  the  noise 
of  the  machinery  was  so  great  that  the  only 
effective  means  of  communicating  with  the 
craneman  was  by  signal.  He  might  have 
given  the  necessary  signal  while  upon  the 
ground,  before  ascending  the  ladder,  but  he 
did  not  do  so.  Without  having  given  any 
warning  to  the  other  craneman,  he  climbed 
upon  the  runway,  and  started  to  walk  along 
the  rail  towards  his  own  crane.  Having  gone 
but  a  short  distance,  he  discovered  that  the 
other  crane,  which  had  been  stationary,  was 
in  motion  and  was  approaching  him.  He 
then  turned  back  and  attempted  to  regain 
the  ladder.  Before  he  was  able  to  do  so  he 
was  struck  by  the  oncoming  crane  and  in- 
jured. 

It  was  contended  that  the  defendant  com- 
pany was  negligent  In  not  providing  ladders 
at  the  ends  of  the  rtmways  for  the  use  of  em- 
ployes rather  than  at  the  central  point  The 
location  of  the  ladder  was  not,  however,  the 
proximate  cause  of  the  injury  in  this  case. 
That  unfortunate  result  was  brought  about 
by  the  young  man's  failure  to  take  the  obvi- 
ous precaution  of  warning  the  other  crane 
operator  before  entering  upon  the  trackway. 
He  was  thoroughly  familiar  with  the  prem- 
ises and  with  the  operation  of  the  cranes, 
and  his  testimony  shows  that  he  fully  ap- 
preciated the  danger  of  being  run  down  by 
the  active  crane  while  he  was  on  the  track. 
His  failure  to  give  notice  of  the  perilous  po- 
sition in  which  he  was  about  to  place  him- 
self can  only   be  regarded  as  contributory 


negligence.    This  was  the  oonclnston  reached    ! 
by  the  trial  Judge,  and  from  it  we  can  see 
no  escape.  '■ 

The  Judgment  Is  therefore  aflSrmed. 


CARNEQIB    BOROUGH   v.    PITTSBURGH, 
C,  G.  ft  ST.  L.  RY.  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1912.) 

Watebs  and  Water  Courses  {§  «!•)  —  Ob- 
STBuciioN  OF  Stream— Mandatory  Injunc- 
tion. 

On  a  bin  by  a  borough  against  a  railroad 
company  to  compel  the  removal  of  a  pier  from 
a  stream,  where  the  court  finds  that  the  pier 
obstructed  the  stream  so  as  to  be  a  public  nui- 
sance, a  mandatory  injunction  will  be  granted. 
[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  S  54;  Dec.  Dig. 
8  61.«] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Bill  by  Carnegie  Borough  against  the 
Pittsburgh,  Clnciunatl,  Chicago  &  St  Louis 
Railway  Company.  Decree  for  plaintiff,  and 
defendant  appeals.    Afllrmed. 

Frazer,  P.  J.,  found  the  facta  to  be  as  fol- 
lows: 

"Findings  of  Fact 

"First  Plaintiff  is  a  municipal  corpora- 
tion of  the  county  of  Allegheny,  incorporated 
under  the  general  borough  laws  of  this  com- 
monwealth. 

"Second.  Defendant  is  a  railroad  corpora- 
tion subsisting  under  the  laws  of  the  state 
of  Pennsylvania,  and  owns  and  operates  a 
line  of  railroad  connecting  the  city  of  Pitts- 
burgh with  points  West  A  portion  of  its 
line  is  situated  within  tlie  municipal  limits 
of  plaintiff's  borough. 

"Third.  Two  streams,  Chartiers  creek  and 
Campbell's  rtm,  flow  through  plaintiff's  bor- 
ough. The  latter  flows  approximately  east 
and  west,  and  empties  into  the  former. 

"Fourth.  In  the  operation  of  its  railroad 
defendant  has  constructed,  and  maintains 
and  uses,  a  bridge  over  Campbell's  run, 
about  250  feet  above  Its  mouth,  upon  which 
bridge  are  constructed  and  laid  down  seven 
tracks.  The  bridge  is  44.4  feet  In  width,  ex- 
tends up  and  down  the  stream  about  lOO 
feet  and  is  from  6  to  7%  feet  above  the  bed 
of  the  stream.  Previous  to  filing  the  bill 
in  this  case,  the  superstructure  rested  upon 
and  was  supported  by  stone  abutments  lo- 
cated upon  the  banlcs  of  the  run.  A  short 
time  before  the  entering  of  these  proceed- 
ings defendant  began  erecting  midway  be- 
tween the  abutments  of  its  bridge  a  concrete 
pier,  which  it  has  since  completed,  four  feet 
In  width  and  extending  the  full  length  of 
its  bridge. 

"Fifth.  There  are  at  present,  and  have 
been  for  some  time,  two  otlier  bridges  over 
Campbell's  run  in  the  immediate  netghbor- 
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hood  of  defendant's  bridge:  (a)  A  highway 
liridge  owned  by  Allegheny  county,  located 
110  feet  above  defendant's  structure,  which 
highway  bridge  connects  Railroad  avenue 
with  Highland  avenue,  both  of  which  are 
prominent  streets  of  plaintiff  borough.  This 
bridge  has  a  span  of  31  feet  In  length,  across 
the  stream,  and  Is  7.72  feet  In  the  clear 
above  Its  bed.  (b)  A  private  bridge  Imme- 
diately below  defendant's  structure,  with  a 
span  of  28%  feet  and  a  clearance  of  8% 
feet  above  the  bed  of  the  stream.  The  east 
abutment  of  this  latter  bridge  Is  located  al- 
most directly  In  front  of  the  east  half  of 
the  bed  of  the  stream,  as  divided  by  the 
new  concrete  pier  of  defendant's  bridge,  and 
materially  interferes  with  the  flow  of  wa- 
ter, ice,  and  dSbrls  under  that  portion  of 
defendant's  bridge. 

"Sixth.  The  channel  of  Campbell's  mn  be- 
low defendant's  bridge  Is  contracted  by  the 
private  bridge  referred  to  In  the  preceding 
finding  to  30%  feet,  and  Is  farther  reduced 
by  cribbing  upon  the  east  side  and  a  stone 
wall  on  the  w^t  side  to  20  feet,  to  a  point 
Dear  its  mouth.  Where  it  empties  into 
Cbartiers  creeli,  its  channel  width  ia  25  feet 

"Seventh.  The  watershed  of  Campbell's 
run  is  precipitous  territory,  and,  when  sud- 
den or  heavy  rains  occur,  the  stream  rises 
quiclcly,  and  discharges  a  considerable  vol- 
ume of  water,  at  times  the  water  carrying 
with  It  large  quantities  of  ice  and  dSbrls. 

"Eighth.  Upon  several  occasions  during 
the  past  10  or  12  years,  following  extraor- 
dinary rains  or  thaws,  the  channel  of  Camp- 
l>eirs  run,  at  defendant's  bridge,  has  become 
closed  with  either  ice  or  debris,  thereby  caus- 
iDjt  the  water  to  flow  upon  the  streets  of  the 
borough  in  that  immediate  vldnlty  and  car- 
rying with  It  driftwood,  ice,  and  other  dSbris. 

"Ninth.  The  concrete  pier  constructed  oy 
defoidant  onder  Its  bridge  materially  lessens 
the  space  for  the  flow  of  water  under  de- 
fendant's bridge,  and  as  conditions  now  ex- 
ist In  the  bed  of  the  stream  under  defend- 
ant's bridge,  and  by  the  Interference  In  its 
east  channel  by  the  abutment  of  the  private 
bridge  below,  the  danger  of  flooding  the 
streets  of  the  borough  and  interfering  with 
travel  thereon  Is  considerably  Increased. 

"Tenth.  The  purpose  of  defendant  in  re- 
oonstructlng  Its  bridge  Is  to  provide  for  the 
Increased  weight  of  its  cars  and  motive  pow- 
er, and  also  to  eliminate  the  supports,  which 
In  the  present  bridge,  now  rise  about  two 
feet  above  the  roadbed.  The  reconstructed 
bridge  is  to  have  a  level  surface  over  its 
entire  stream  and  thus  do  away  with  the 
present  supports,  which  defendant  claims 
are  dangerous,  and  liliely  to  result  In  death 
or  injuries  to  its  employes.  The  testimony 
does  not  show  that  any  employ^  of  defend- 
ant company  was  ever  Injured  by  the  sup- 
ports of  the  present  bridge. 

"Eleventh.  A  bridge  of  sufficient  strength 
to  provide  for  the  Increased  weight  of  de- 
f^dant's  tolling  stoclc  can  be  erected  with- 


out a  pier  in  the  middle  of  the  channel  of 
Campbell's  run  at  a  slight  Increase  in  cost 
over  the  proposed  bridge  with  a  middle 
pier." 

The  court  entered  a  decree  enjoining  the 
defendant  from  obstructing  the  stream. 

Argued  before  FELL,  C.  J.,  and  BEOWN. 
MESTREZAT,  POTTER,  BLKIN,  STEW- 
ART, and  MOSCHZISKER,  J  J. 

W.  S.  Dalzell,  for  appellant  Jas.  H. 
Duff,  for  appellee. 

BLKIN,  J.  The  only  difficulty  we  see  in 
determining  the  questions  raised  by  this  ap- 
peal is  whether  upon  the  whole  record  equi- 
ty had  Jurisdiction  to  grant  the  relief  prayed 
for.  It  must  be  conceded  that  the  matters 
complained  of  did  not  constitute  a  nuisance 
per  se.  The  proposed  pier  was  not  in  itself 
a  nuisance,  but  might  become  so  by  reason  of 
Its  location,  surroundings,  and  probable  dan- 
gers resulting  from  narrowing  the  channel 
and  thus  causing  the  waters  to  overflow  the 
banks  In  times  of  floods  to  the  injury  of  the 
lives  and  property  of  the  residents  of  the 
complaining  borough.  In  this  sense  it  might 
be  a  nuisance  within  the  meaning  of  the  law. 
The  answer  denied  that  the  pier,  when  erect- 
ed, would  cause  the  injuries  complained  of, 
and  the  evidence  was  conflicting  as  to  the 
probable  results  of  such  an  obstruction  in 
the  stream.  Under  these  circumstances,  ap- 
pellant contends  that  the  nuisance  must  first 
be  established  in  an  action  at  law  before  eq- 
uity will  Interpose  its  strong  arm  to  grant 
relief.  Rhea  v.  Forsyth,  37  Pa.  503,  78  Am. 
Dec.  441,  New  Castle  v.  Raney,  130  Pa.  546, 
18  Atl.  1066,  6  L.  R.  A.  737,  Mowday  v. 
Moore,  133  Pa.  598,  19  Atl.  626,  and  Wood  > 
McGrath,  150  Pa.  451,  24  Atl.  682,  16  L.  K. 
A.  715,  are  relied  on  to  sustain  this  position 
This  contention  gives  the  rule  recognized  in 
these  cases  a  significance  not  warranted  by 
the  facts.  In  three  of  these  cases  the  bills 
were  filed  by  individuals  to  abate  nuisances 
in  their  nature  private.  In  New  Castle  v. 
Raney  It  was  held  that  where  the  testimony 
as  to  whether  a  milldam,  maintained  for 
water  power  purposes  for  tialf  a  century 
and  about  which  a  city  had  grown  up,  has 
become  a  public  nuisance  or  not,  is  bon- 
flicting,  a  bill  to  abate  It  will  be  dismissed, 
without  prejudice  to  the  right  of  complain- 
ants to  bring  an  action  at  law.  It  will  be 
observed  that  the  relief  sought  was  in  the 
nature  of  a  mandatory  injunction  requir- 
ing the  removal  of  a  dam  which  had  been 
lawfully  maintained  for  a  long  period  of 
years,  and  the  evidence  upon  which  the  mu- 
nicipal authorities  based  their  right  to  de- 
mand such  relief  was  not  only  conflicting, 
but  doubtful.  These  cases  were  distinguish- 
ed in  Commonwealth  v.  Stevens,  178  Pa.  543, 
36  Atl.  166,  by  the  learned  court  below  sit- 
ting as  a  chancellor,  and  upon  appeal  this 
court  affirmed  the  decree  there  made  en- 
joining defendants  from  obstructing  the 
stream  In  the  manner  proposed.    In  the  opin- 
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Ion  filed  in  that  case  this  court  said:  "The 
defendants  claim  ttiat  they  cannot  be  law- 
fully enjoined  from  ereclilng  the  wall  at  the 
point  in  the  stream  where  they  have  located 
it  until  it  has  been  determined  In  a  common- 
law  action  that  they  have  no  right  to  build 
It  there.  The  reason  given  for  the  claim  is 
that  the  evidence  in  regard  to  their  right 
and  the  effect  of  the  wall  upon  the  overflow 
in  times  of  freshets  and  floods  is  conflicting. 
They  cite  as  Justifying  their  claim  New  Cas- 
tle V.  Raney,  130  Pa.  546,  562  [18  Atl.  1066, 
6  L.  R.  A.  737],  Mowday  v.  Moore,  133  Pa. 
598,  612  [19  Atl.  626],  and  Wood  v.  McGrath, 
150  Pa.  451,  458  [24  Atl.  682,  16  L.  R.  A. 
715].  These  cases  were  brought  to  the  atten- 
tion of  the  learned  Judge  of  the  court  below, 
and  were  plainly  and  satisfactorily  distin- 
guished by  him  from  the  case  at  bar."  This 
can  only  mean  that  the  reasons  given  by  the 
court  below  for  the  distinctions  made  were 
satisfactory  to  and  approved  by  this  court. 
That  case  rules  the  case  at  bar  upon  the 
question  of  Jurisdiction.  In  that  case,  as  in 
this,  the  proceeding  was  instituted  by  the 
municipal  authorities  for  the  purpose  of  re- 
straining private  parties  from  obstructing  a 
stream  of  water  in  such  manner  as  to  be  a 
public  nuisance.  There,  as  here,  the  chan- 
cellor found  the  facts  from  couflicting  testi- 
mony and  made  the  decree  accordingly.  Up- 
on the  question  of  Jurisdiction,  the  present 
case  cannot  be  reversed  without  in  effect 
overruling  that  case.  In  every  essential  par- 
ticular it  is  on  all  fours  with  the  present 
case.  It  is  the  latest  case  in  which  this' ex- 
act question  has  been  considered,  and  in  our 
opinion  it  Is  controlling  here.  The  evidence 
was  ample  to  sustain  the  facts  found  by  the 
learned  court  below,  and  we  would  not  feel 
warranted  in  reversing  the  findings  of  fact 
or  the  conclusions  of  law  based  upon  the 
facts  so  found. 

The  decree  Is  affirmed  upon  the  record 
here  presented  without  prejudice  to  the  right 
of  appellant  to  ask  for  a  modification  of  the 
decree  in  the  court  below  In  the  event  that 
the  negotiations  alleged  to  be  pending,  where- 
by the  obstructions  in  the  stream  below  the 
bridge  in  question  are  to  be  removed  at  the 
expense  of  the  railroad  company,  are  suc- 
cessful, and  the  obstructions  removed  as 
contemplated.  When  this  Is  done  and  the 
stream  is  thus  widened,  the  court  may  very 
properly  modify  the  decree,  if  convinced 
that  the  dangers  complained  of  will  be  thus 
obviated.    Costs  to  be  paid  by  appellant 


BOYD  V.  KIRCH. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1912.) 

1.  Appeal  and  Ebrob  (§  982*)  —  Revibw — 
discbetion  of  trial  coubt. 

An  application  to  open  a  judgment  entered 
on  warrant  of  attorney  is  addressed  to  the 
equitable  powers  of  the  court,  and  on  appeal 


the  qnestion  is  whether  there  has  been  a  prop- 
er exercise  of  discretion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent,  Dig.  S§  3877-3879;    Dec  Dig.  | 

2.  Judgment  ({  68*>— EJxecijtion— BWidence. 

When  the  gennineness  of  a  writing  is  in 
dispute  and  the  issae  is  that  of  forgeir,  the 
writing  la  not  of  weight,  and  the  burden  of 
establishing  its  genuineness  is  on  the  plaintiff 
in  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  iS  113,  116),  118,  120,  123.  125,  127; 
Dec.  Dig.  §  68.*] 

3.  JUDOUBNI  ({  68*)— ExscunoN— Evidence. 

Where  defendant  testifies  that  he  did  not 
sign  the  note  on  which  judgment  has  been  en- 
tered against  him  and  that  he  was  not  at  its 
date  indebted  to  plaintiff  in  any  amount,  and 
he  is  corroborated  by  two  witnesses  who  were 
familiar  with  his  handwriting  and  knew  lii» 
signature,  an  order  opening  the  judgment  was 

E roper,  though  bis  testimony  was  contradicted 
y  plaintiff  and  by  experts,  who  expressed  the 
opinion  that  the  note  was  genuine. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  ft  113,  116, 118,  120,  123,  125,  127; 
Dec.  Dig.  J  68.*] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  L,  R.  Boyd  against  John  P. 
Kirch.  From  an  order  making  absolute  rule 
to  open  Judgment,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  FELL,  C.  J.,  and  BROWX, 
POTTER,  BLKIN,  STEWART,  and  MOSCH- 
ZISKER,  JJ. 

John  D.  Meyer,  John  C.  Bane,  and  S.  W. 
Irwin,  for  appellant.  W.  S.  Maxey  aud  A 
H.  Mercer,  for  appellee. 

FELL,  C.  J.    [1]  An  application  to  open  a 
Judgment  entered  on  a  warrant  of  attorney  is 
addressed  to  the  equitable  powers   of   the 
court,  and  on  appeal  the  question  is  whether 
there  has  been  a  proper  exercise  of  Judicial 
discretion.    The  cases  are  rare  where  there 
have  l>een  reversals  of  the  findings  of  a  Judge 
sitting  as  a  chancellor,  because  his  opportuni- 
ty to  reach  a  correct  conclusion  from  conflict- 
ing testimony,  when  the  character  and  knowl- 
edge of  the  witness  are  involved,  is  much  bet- 
ter than  ours  on  appeal.    An  apparent  prepon- 
derance of  testimony  against  a  finding  is  not 
sufficient  to  lead  to  a  reversal,  when  there  is 
testimony,  which,   if  believed,   will   sustain 
it.     Stelnmeyer  v.  Slebert,  190  Pa.  471,  42 
Atl.  880,  70  Am.  St.  Rep.  611. 

[2]  W^hen,  on  a  rule  to  open  a  Judgment,  a 
want  of  consideration,  or  a  contemporaneous 
parol  agreement  varying  the  terms  of  the 
note,  or  a  like  defense  is  set  up,  it  should  be 
established  by  a  clear  preponderance  of 
proof.  A  mere  conflict  of  testimony  Is  not 
sufficient  to  entitle  the  defendant  to  a  trial; 
but  when  the  genuineness  of  the  wrltlns  Is  in 
dispute,  and  the  issue  is  that  of  forgery,  the 
writing  is  not  of  weight.  Its  execution  is 
the  subject  of  inquiry,  and  there  is  no  pre' 
sumption  arising  from  the  writing  itself  tc 
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orercome.  WUle  tbe  measure  of  proof  re- 
quired cannot  be  defined  by  rule,  It  may  be 
said  generally  that,  where  a  defendant  has 
testified  that  a  writing  is  a  forgery,  he  is  en- 
titled to  go  to  a  jury,  although  the  counter 
proof  Is  of  equal  force.  The  burden  of  ee- 
tabllshlng  the  genuineness  of  a  disputed  pa- 
per is  on  the  party  offering  It.  Schomaker  v. 
Dean,  201  Pa.  439,  50  AtL  923;  Kaicr  Co.  T. 
O'Brien,  202  Pa.  153,  51  AU.  7eS0. 

[31  The  defendant  testified  that  he  had 
not  signed  the  note  on  which  the  judgment 
was  entered,  and  that  he  was  not  at  the  time 
of  its  date  indebted  to  the  plaintiff  in  any 
amomtt  He  was  corroborated  by  two  wit- 
nesses who  were  familiar  with  his  handwrit- 
ing, and  knew  his  signature.  His  testimony 
was  contradicted  by  the  plaintiff  and  by  ex- 
perts who  expressed  the  opinion  that  the  note 
was  genuine.  Upon  tills  testimony,  and  in 
view  of  the  unusual  character  of  the  transac- 
tion testified  to  by  the  plaintiff  in  explaining 
wby  the  note  was  made,  the  judgment  was 
opened. 

The  order  is  affirmed  at  the  cost  of  the  ap- 
pellant 


6EIOEB  T.  PITTSBUKGH  BTS.  CO. 

(Snpreme  Court  of  Pennsylvania.    Feb.  6, 
1912.) 

1  Cabbiers  (I  321*)— Tbial  (§  253*)— Cab- 
siAGE  OF  Passe soKBs— Actions  fob  IjJJtJ- 

BIES— iNSTBnCTIONS. 

Where  the  driver  of  a  beer  wagon  gets 
into  an  altercation  with  the  crew  of  an  open 
street  car,  and  in  attempting  to  get  on  the  car 
to  go  to  the  car  barn  and  make  a  complaint, 
is  be  alleged,  which  purpose  was  denied  by 
the  company,  be  was  killed  by  another  car 
colliding  with  him,  it  is  error  to  submit  to 
the  jury  only  the  question  whether  deceased 
iras  a  passenger  or  intending  passenger,  giving 
no  instructions  as  to  what  was  necessary  to 
constitute  him  such  a  passenger,  and  Ignoring 
the  question  of  contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  f{  1247,  1328-1337,  1343;  Dec.  Dig. 
t321;*  Trial,  Gent  Dig.  |{  613-623;  Dec. 
big.  {  253.*] 

2.  Cabbiebs  (S  238*)— Cabriaoe  of  Passen- 
GEBS — Who  Abe  Passengebs. 

In  an  action  against  a  street  railroad 
company  for  causing  death,  where  the  dece- 
dent was  killed  while  forcing  his  way  into  the 
car  from  the  wrong  side  at  an  unusual  and 
improper  place,  be  could  not  be  regarded  as  a 
passenger,  and  the  mere  fact  that  ne  had  suc- 
ceeded in  getting  his  feet  upon  the  running 
board,  and  even  npon  the  body  of  the  car, 
was  not  sufficient  to  make  him  one. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |  973;    Dec  Dig.  }  238.*] 

3.  Cabbiebb  (i  321*)— Cabbiaob  of  Passen- 
gebs—  Actions  fob  Injubies  —  Instbuc- 
noHg. 

In  an  action  for  causing  death  of  an  al- 

feged  passenger,  it  was   error  to  leave  it  to 

the  jury  to  say  whether  decedent's  injury  re- 

ralted  from   bis   being  struck   by  the   motor- 

j     man    without    giving    instructions    as    to    the 

I     Kope  of  the  motorman's  employment 

[Ed.  Note.— For  other  cases,  see  Carriers, 
J  Cent  Dig.  H  1247,  1326-1337,  1343;  Dec  Dig. 
I     I  321.*] 


Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  Mary  Geiger,  as  survivor  ol 
Adam  Geiger,  and  individually,  against  the 
Pittsburgh  Railways  Company  for  death  of 
plaintiff's  son.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Reversed,  with  ve- 
nire facias  de  novo. 

The  circumstances  of  the  accident  are 
stated  in  the  opinion  of  the  Supreme  Court 

The  defendant  presented  the  following 
points: 

"Tliird.  A  person  attempting  to  board  a 
car  by  climbing  over  the  guard  rail  on  the 
blind  side  of  an  open  car  is  not  a  passenger, 
and  the  mere  fact  that  he  gets  into  the  body 
of  the  car  in  safety  does  not  make  him  a 
passenger."     Answer:     "Refused."  ' 

"Fourth.  The  deceased,  Michael  Geiger,  in 
attempting  to  board  an  open  summer  car 
on  the  blind  side,  placed  himself  in  a  dan- 
gerous position,  and  was  guilty  of  contributo- 
ry negligence;  therefore,  the  plaintiff  in 
this  case  is  not  entitled  to  recover."  An- 
swer: "This  point  Is  affirmed,  if  you  find 
that  this  accident  arose  from  the  facts  tliat 
this  point  will  cover,  namely:  That  this 
man  placed  lilmself  in  a  dangerous  position, 
where  be  ought  not  to  have  placed  himself, 
and  where  he  took  the  risk;  and,  if  he  lost 
his  life  there,  that  then  he  was  guilty  of  con- 
tributory negligence  and  she  could  not  re- 
cover in  this  case." 

The  court  charged  in  part  as  follows:  "And 
if  you  arrive  at  the  conclusion  from  the 
weight  of  the  evidence  tliat  this  Michael 
Geiger  was  a  passenger  or  an  Intending  pas- 
senger, and  did  not  go  to  that  front  plat- 
form for  the  purpose  of  renewing  this  alter- 
cation, then  there  could  be  a  recovery  in 
this  case.  And  then  you  come  to  the  ques- 
tion of  damages." 

Verdict  and  judgment  for  plaintiff  for  |2,- 
898.    Defendant  appealed. 

Argued  before  PELL,  O.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  BLKIN,  STEW- 
ARTi  and  M0SCHZI8KER,  JJ. 

William  A.  Challener  and  Clarence  Bur- 
leigh, for  appellant.  Rody  P.  Marshall  and 
Thos.  M.  Marshall,  for  appellee. 

POTTER,  J.  [1]  This  was  an  action  of 
trespass  brought  by  Adam  Geiger  and  Mary 
Geiger,  his  wife,  against  the  defendant  com- 
pany, to  recover  damages  for  the  death  of 
their  son,  Michael  Geiger.  The  latter  was 
the  driver  of  a  beer  wagon.  On  the  evening 
of  September  6,  1909,  he  stopped  his  wagon 
and  two-horse  team  In  front  of  a  saloon  on 
the  corner  of  Twenty-Seventh  and  Carson 
streets,  Pittsburgh.  Geiger  went  into  the 
saloon,  leaving  the  team  standing  between 
the  curb  and  the  street  railway  track.  An 
open  summer  car  came  along,  and,  owing  to 
the  narrow  space  between  the  track  and  the 
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cnrb,  was  nnable  to  pass.  Gelger  was  called 
out  of  the  saloon,  and,  instead  of  promptly 
starting  his  team  and  clearing  the  way  for 
the  car,  he  engaged  in  an  altercation  with 
the  men  in  charge  of  the  car.  He  attempted 
to  board  the  car,  as  appellant  claims,  for 
the  purpose  of  assaulting  the  motorman; 
but  counsel  for  appellee  maintain  that  it  was 
for  the  purpose  of  riding  to  the  car  ham,  in 
order  to  make  complaint  against  the  motor- 
man  and  conductor.  Geiger  was  prevented 
from  getting  on  the  car-  at  the  side  nearest 
the  curb  by  the  motorman  of  another  car 
which  Iiad  also  been  stopped,  and  he  went 
around  in  front  of  the  car,  falling  over  the 
fender  as  he  passed,  and  tried  to  board  the 
car  from  the  inner  side.  He  got  ap  on  the 
running  board  and  put  one  leg  over  the 
chain  or  bar  that  prevented  access  to  the 
front  platform  on  that  side.  The  evidence 
indicates  that  while  in  this  position  he  was 
struck  by  a  car  coming  from  the  opposite 
direction  on  the  other  track,  and  so  Injured 
that  he  died  in  a  short  time.  It  was  con- 
tended on  the  part  of  plaintiff  that  the  mo- 
torman either  struck  or  struck  at  Gelger 
while  he  was  attempting  to  get  upon  the  plat- 
form. 

The  trial  Judge  refused  binding  instruc- 
tions for  the  defendant,  and  submitted  the 
case  to  the  Jury,  who  found  a  verdict  for 
the  plaintiff.  The  defendant  has  appealed, 
and  in  the  fourth  assignment  of  error  counsel 
liave  alleged  the  Inadequacy  of  the  charge, 
in  that  the  Jury  were  Instructed  that  if  they 
found  the  decedent  was  a  passenger  or  an 
intending  passenger,  and  did  not  go  to  the 
front  of  the  platform  for  the  purpose  of 
renewing  the  altercation,  there  could  be  a 
recovery  in  this  case.  This  instruction  to 
the  Jury  gave  no  Intimation  whatever  as  to 
what  was  necessary  under  the  circumstances 
to  constitute  Gelger  an  actual  or  intending 
passenger.  It  was  also  Inadequate,  in  that 
it  ignored  the  question  of  contributory  neg- 
ligence, and  permitted  the  Jury  to  Infer  that 
the  case  might  turn  entirely  on  the  question 
of  whether  Gelger  was  or  was  not  a  passen- 
ger or  intending  passenger  at  that  time. 
This  error  is  repeated  and  emphasized  near 


the  conclusion  of  the  charge,  where  the  court 
says:  "So  that,  as  the  court  lias  said  to  yon, 
the  first  question  for  you  to  determine  in 
this  case  is  Whether  ttiis  Michael  Geiger  was 
ever  a  passenger  upon  that  car  or  an  intend- 
ing passenger.  If  he  was  not,  then  there 
can  be  no  recovery  in  this  case." 

[2]  It  is  very  difficult,  under  the  evidence 
in  this  case,  to  reconcile  the  verdict  of  the 
Jury  in  favor  of  the  plaintifT  with  any  proper 
understanding  by  the  Jury  of  what  was  re- 
quired to  constitute  a  passenger.  If  Geiger 
was  hurt  while  forcing  his  way  into  the  car 
from  the  wrong  side,  and  at  an  unusual  and 
improper  place,  he  should  not  have  been 
properly  regarded  as  a  passenger  at  the  time, 
and  the  Jury  should  have  been  plainly  so 
instructed.  If  Geiger  was  attempting  to  get 
upon  the  car  by  climbing  over  the  guard 
rail  from  the  wrong  side.  Just  before  tie 
collided  with  the  other  car,  the  mere  fact 
that  he  had  succeeded  in  getting  his  feet 
upon  the  running  board,  or  even  upon  the 
body  of  the  car,  would  not  be  sufficient  to 
constitute  him  a  passenger. 

[3]  The  learned  trial  Judge  also  left  it  to 
the  Jury  to  say  whether  or  not  Geiger's  In- 
Jury  resulted  from  his  .l)elng  struck  by  the 
motorman.  It  does  not  appear,  however, 
that  the  Jury  was  given  any  Instructions  as 
to  the  scope  of  the  motorman's  employment 
If  Uls  alleged  action  in  striking  at  Gelger 
was  not  within  the  line  of  his  employment, 
or  if  it  was  in  self-defense,  in  attempting  to 
protect  himself  from  the  unprovoked  assault 
of  Geiger,  the  defendant  company  should  not 
have  been  held  responsible.  The  circum- 
stances of  the  accident  were  most  unusual. 
As  disclosed  by  the  evidence,  the  conduct  of 
Geiger  in  attempting  to  mount  the  car  at  the 
time  and  place  and  in  the  manner  in  wliich 
he  did  was  apparently  without  any  valid  rea- 
son or  excuse.  The  case  called  for  unustially 
complete  and  careful  directions  to  the  Jury 
in  order  to  insure  a  just  verdict.  We  feel 
that  the  charge  did  not  adequately  cover  the 
essential  questions  involved. 

The  fourth  assignment  of  error  is  sustain- 
ed, and  the  judgment  is  reversed,  witb  a  ve- 
nire facias  de  novo. 
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8HUBERT  T.  NIXON  AMUSBMBNT  CO. 
•t  aL 

(Suprem*  Co«rt  of  New  Jenray.    May  2i, 
1912.) 

(SvUaiiu  ly  the  CbttrtJ 

1.  Thkatibs  awd  Shows  (§  4*)— Contbaot  or 
ToBT — BncnoN  noK  Thxateb. 

At  common  law,  the  sale  of  a  theater 
ticket  creates  only  a  personal  license  to  enter 
the  theater  and  enjoy  the  performance  for 
which  such  ticket  is  sold,  using  the  seat  as- 
signed, if  any.  Snch  license  ia  revocable  at 
the  will  of  the  proprietor  of  the  theater,  who 
may  lawfully  require  the  licensee  to  leave  the 
theater  without  assigning  any  reason  therefor, 
and,  in  case  of  refuBal,  eject  sa<;h  licensee 
without  unnecessary  force;  and,  in  case  of 
such  revocation  and  ejection,  no  action  in  tort 
will  lie,  but  only  an  action  in  contract  for  the 
price  of  the  ticket  and  incidental  damages  aris- 
ing out  of  breach  of  the  contract  of  sale  of 
the  ticket. 

[Ed.  Note.— For  other  cases,  see  Theaters 
and  Shows,  Cent.  Dig.  |  4;   Dec.  Dig.  |  4.*] 

2.  FoBKEB  Decision  Contboixino. 

Wood  V.  Leadbitter,  13  M.  &  W.  838,  fol- 
lowed an9  approved. 

Action  by  Lee  Sbubert  against  the  Nixon 
Amusement  Company  and  another.  Heard 
on  demurrer  to  the  plea.    Overruled. 

The  suit  was  in  tort  for  damages  for  be- 
ing ejected  from  a  theater.  By  the  first 
count  of  the  declaration,  it  is  averred  that 
the  Nixon  Amnsement  Company  was  the  les- 
see of  a  certain  tbeater,  and  defendant  Zieg- 
(eld  was  tlie  manager  of  a  play  that  was  be- 
ing produced  thereat;  that  idaintiff  purchas- 
ed tickets  for  four  orchestra  seats  and  paid 
for  them,  entitling  himself  and  tbree  of  his 
friends  to  occupy  said  seats  at  a  certain 
gpedfled  performance;  that  be  and  his 
friends  went  to  the  tbeater  and  gave  up 
their  tickets,  retaining  the  seat  checks,  en- 
tered tbe  theater,  and  occupied  t&e  seats,  and 
while  tbey  were  so  occupying  them,  and  be- 
fore tbe  curtain  rose  for  tbe  performance, 
the  said  Ziegfeld  and  tbe  defendant  compa- 
ny, by  its  agents,  wrongfully  and  malicious 
ly  did  order  and  compel  plaintiff  and  liia 
guests  to  leave  tbe  tbeater,  and  thrust  tbem 
oat  in  tbe  presence  of  divers  persons,  where- 
by they  were  deprived  of  the  right  to  wit- 
ness the  performance,  and  plalntlfF  was  de- 
prived of  bis  property  in  tbe  tickets,  and 
was  also  injured  in  bis  good  name  and  cred- 
it and  did  snffer  great  mortification  and  em- 
barrassment of  mind  and  feelings,  and  was 
subjected  to  tbe  disdain  and  contempt  of  tbe 
I  people^  etc.  Tbe  second  count  sets  up  a  sim- 
ilar state  of'  facts,  but  Invokes  tbe  civil 
rl^tB  act  of  May  10,  1884  (0.  S.  1442).  ' 

Tbe  demurrer  is  to  tbe  second  plea,  which 
sets  up  In  defense  to  tbe  entire  declaration 
i  that  before  and  at  tbe  time  when,  etc.,  tbe  de- 
I  fendant  tendered  to  tbe  plaintiff  tbe  money  be 
had  paid  for  the  tickets  in  question,  and  did 
request  him  and  Ills  friends  to  leave  the 
•eats  occupied  by  tbem,  and  to  depart  from 


the  tbeater,  but  tbat  plaintiff  and  bis  friends 
refused  to  comply  with  this  request,  where- 
upon defendants  caused  them  to  be  put  out 
of  the  theater,  using  no  unnecessary  force, 
as  it  was  lawful  for  tbem  to  do.  Tbe  spe- 
cific causes  of  demurrer  to  this  plea  are 
tbat  the  plea  and  the  tender  set  up  therein 
constitute  no  justification  for  tbe  ejection 
complained  of. 

Argued  June  term,  1911,  before  GUM- 
MERE,  C.  J.,  and  PARKER  and  VOOR- 
HEES,  JJ. 

McCarter  &  English,  of  Newark,  for  plain- 
tiff. Rlker  &  Rlker,  of  Newark,  for  defend- 
ants. 

PARKESl,  J.  [1]  Tbe  defendants  first  at- 
tack the  declaration  as  insufficient  in  law, 
as  under  this  demurrer  they  are  oititled  to 
do.  So  far  as  concerns  the  first  count,  the 
objections  now  made  to  it  were  previously 
passed  upon  In  this  cause  when  defendants 
demurred  to  tbe  declaration,  and  their  de- 
murrer was  struck  out.  Tbey  should  not 
again  be  considered.  We  are  of  opinion, 
however,  tbat  the  second  count  is  bad.  As- 
suming tbat  for  a  violation  of  the  civil  rights 
act,  ubi  supra,  a  civil  action  for  damages 
will  lie,  as  well  as  tbe  penal  action  pro- 
vided in  tbat  act,  tbe  declaration  is  wholly 
wanting  in  any  averment  tbat  plaintiff  was 
ejected  because  of  race,  color,  or  previous 
condition  of  servitude,  or  for  any  cause  or 
reason  not  "by  law  applicable  to  citizens  of 
every  race  and  color,  and  regardless  of  any 
previous  condition  of  servitude."  Henoe  no 
violation  of  the  act  is  made  to  appear.  This 
results  in  the  elimination  of  the  second 
count;  and  the  plea  stands  as  a  plea  to  tbe 
first  count  only.  .  Tbe  next  question,  there- 
fore, is  as  to  tbe  sufficiency  of  tbe  plea  in 
this  regard. 

Tbe  position  of  tbe  defendants  is  tbat  the 
sale  of  the  tickets  gave  rise  only  to  a  per- 
sonal license,  revocable  at  any  time,  and 
whose  revocation  would  confer  no  right  of 
action,  except  for  the  money  paid,  with  such 
Incidental  damages  as  would  arise  from  tbe 
expense  and  inconvenience  of  going  to  tbe 
tbeater  to  no  purpose.  Plaintiff,  on  tbe  con- 
trary, contends  that  the  sale  of  the  tickets  * 
conferred  a  right  to  the  seats  for  the  per- 
formance in  question,  or  at  least  an  irrevoca- 
ble license,  and  tbat  an  actionable  wrong 
was  committed  in  refusing  to  permit  plain- 
tiff and  bis  party  to  occupy  them;  and  If 
this  position  be  untenable,  and  if  it  be  held 
tbat  defendants  could  revoke  tbe  license  and 
cancel  the  tickets  before  the  holders  had  tak- 
en their  seats,  tbe  license  had  become  an  ex- 
ecuted one  after  tbey  were  seated,  and  was 
then  Irrevocable. 

[2]  Tbe  leading  case  on  this  subject  is 
Wood  V.  Leadbltter,  13  M.  &  W.  838,  14  Ii. 
J.  Ex.  161,  16  E.  R.  C.  49,  decided  in  1845. 
In  that  case,  plaintiff  bad  paid  a  guinea  for 
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admission  to  the  grand  stand  at  the  Don- 
caater  races.  He  was  either  In  the  grand 
stand  indosare,  or  on  the  stand  Itself  (page 
841),  when  ordored  to  leave,  and,  on  refus- 
ing, was  pat  out  without  unnecessary  vio- 
lence. Bis  guinea  was  not  returned  or  ten- 
dered. The  question  whether  the  license, 
which  the  replication  set  np,  was  revocable 
or  Irrevocable  was  fully  considered  by  the 
court,  which  sustained  a  charge  that  it  was 
lawful  for  the  owner  of  the  premises,  under 
whom  defendant  Justified,  to  order  plaintiff 
out,  without  returning  the  guinea  or  asslg^i- 
tog  any  reason.  The  opinion  of  the  court, 
delivered  by  Baron  Alderson,  contains  an 
elaborate  review  of  earlier  authorities,  and 
overruling  the  case  of  Taylor  v.  Waters,  7 
Taont.  374,  which  held  that  a  ticket  to  the 
opera  house  was  an  Irrevocable  licoise,  lays 
down  the  rule  that  such  a  tidcet  confers  a 
license  essentially  revocable;  that  the  fact 
that  a  valuable  consideration  was  paid 
makes  no  difference;  for,  if  any  action  wonld 
lie,  it  would  have  to  be  founded  on  a  breach 
of  contract,  and  wonld  not  be  the  result  of 
having  acquired  by  the  ticket  a  right  of  go- 
ing upon  the  stand  in  spite  of  the  owner  of 
the  soil. 

In  this  country,  the  decisions  are  not  en- 
tirely in  accord;  but  the  majority  of  them 
appear  to  follow  Wood  v.  Leadbltter. 

In  McCrea  ▼.  Marsh,  12  Gray  (Mass.)  211, 
213,  71  Am.  Dec.  745,  plaintiff  had  a  theater 
ticket  to  the  family  circle,  and  was  stopped 
at  the  head  of  the  stairs.  But  the  court 
said;  "According  to  the  decision  in  Wood 
V.  Leadbltter,  even  if  the  plaintiff  had  been 
permitted  to  enter  the  family  circle,  the  de- 
fendant might  have  ordered  him  to  leave  it 
at  any  time  during  the  exhibition,  and  upon 
hla  refusal  might  have  removed  him,  using 
no  unnecessary  force."  It  was  held  that 
plaintiff  might  recover  in  contract  the  price 
of  his  ticket  and  all  legal  damages  sustain- 
ed by  the  breach  of  the  contract  implied  by 
the  sale  and  delivery  of  the  ticket;  but  that 
an  action  of  tort  would  not  lie.  Other  de- 
cisions to  the  same  effect  are  Barton  v. 
Scherpf,  1  Allen,  133,  79  Am.  Dec  717;  Hor- 
ney  v.  Nixon,  213  Pa.  20,  61  AU.  1088,  1  L. 
,  B.  A.  (N.  S.)  1184,  110  Am.  St  Bep.  520,  6 
Ann.  Cas.  349;  Taylor  v.  Cohn,  47  Or.  638, 
84  Pac.  388,  8  Ann.  Cas.  527.  In  Buenzle  v. 
Amusement  Ass'n,  29  B.  I.  23,  68  Atl.  721, 
14  L.  B.  A.  (N.  S.)  1242,  the  suit  was  in  as- 
sumpsit, and  the  damages  were  confined  to 
pecuniary  loss.  A  similar  case  is  Luxenberg 
V.  Keith  Amusement  Ck).,  64  Misc.  Bep.  69, 
117  N.  Y.  Supp.  979. 

In  People  v.  Plynn,  189  N.  T.  180,  82  N. 
E.  169,  12  Ann.  Cas.  420,  involving  a  com- 
plaint of  criminal  conspiracy  between  sever- 
al managers  to  prevent  a  professional  critic 
from  obtaining  access  to  their  theaters,  it 
was  ruled  that  such  exclusion  was  lawful. 

Cases  looking  the  other  way  are  Cremore 
V.  Huber,  18  App.  Div.  231,  45  N.  Y.  Supp. 


947,  in  which  it  was  held  that  ttie  trial  court 
properly  refused  to  charge  that  idalntifl  was 
bound  to  leave  on  request;  Smith  v.  Leo, 
92  Hun,  242,  86  N.  Y.  Supp.  948,  an  ejection 
from  a  dancing  class  after  plaintiff  had 
beea  enjoying  its  privileges  for  some  time; 
and  Drew  v.  Peer,  93  Pa.  234,  principally 
relied  upon  by  plaintiff.  Of  Cremore  v.  Hu- 
ber it  may  be  said  that  the  element  of  as- 
sault was  in  the  case.  Drew  v.  Peer  was  a 
suit  by  a  husband  for  ejection  of  and  as- 
sault on  the  wife,  per  quod.  The  action  was 
held  to  be  properly  in  case,  and  the  ques- 
tion whether  there  was  a  license,  or  right, 
was  held  immaterial.  The  court  thought 
obiter  that  there  was  more  than  a  Heotae. 
This  case  Is  distinguished,  if  not  overroled, 
in  the  later  case  of  Homey  v.  Nixon,  213 
Pa.  20,  61  AtL  1088,  1  L.  B.  A.  (N.  S.)  1184. 
110  Am.  St  Bep.  520,  6  Ann.  Cas.  348,  al- 
ready cited,  where  it  is  said  that-  ''a  theater 
ticket  is  to  be  regarded  as  a  mere  license, 
for  the  revocation  of  which  before  the  hold^ 
has  actually  been  given  his  seat  b.d6  lias 
taken  it,  the  only  remedy  is  in  assumpsit 
for  a  breach  of  the  contract"  Smith  v. 
Leo,  92  Hun,  242,  86  N.  Y.  Supp.  949,  is  ap- 
parently in  point  and  if  now  followed  would 
lead  to  overruling  this  demurrer. 

In  Weber  Stair  Go.  v.  Fisher,  a  Kentudcy 
case,  tmoffidally  reported  in  119  8.  W.  196. 
exemplary  damages  were  allowed  for  what 
was  evidently  a  wanton  and  unprovoked  as- 
sault; the  court  Intimating  that  if  plaintitTs 
had  been  treated  politely  they  could  not  have 
recovered.  A  circumstance  in  the  case  was 
that  their  tickets  read  for  another  perform- 
ance, through  an  error  of  the  box  office;  and 
by  a  second  error  of  the  ticket  taker  and 
usher   plaintiffs  had   been  actually  seated. 

Collister  V.  Hayman,  183  N.  Y.  250,  76  N. 
E.  20.  1  L.  k.  A.  (N.  S.)  1188.  Ill  Am.  St 
Bep.  740,  6  Ann.  Gas.  S44,  is  the  celebrated 
ticket  speculator  case,  and  turned  on  a  clause 
in  the  ticket  that  it  would  be  void,  if  sold 
on  the  sidewalk.  The  court  calls  the  ti«dcet 
itself  a  license.  Issued  pursuant  to  a  con- 
tract; but  this  language  was  in  no  way  es- 
sential to  the  ruling  on  which  the  case  tnm- 
ed,  which  was  that  the  ticket  was  forfeited 
by  breach  of  the  condition  as  to  sdllng  ft 
on  the  sidewalk. 

The  case  of  Wood  r.  Leadbltter  has  been 
relied  on  a  number  of  times  as  authority 
in  our  reported  cases.  In  Den  ex  dem.  Blch- 
man  v.  Baldwin,  21  N.  J.  Law,  386,  404 
(1848),  it  is  cited  twice,  first  In  connection 
with  the  definition  of  a  license,  and  again 
as  authority  for  the  proposition  that  a  parol 
license  (i.  e.,  one  not  under  seal)  to  go  and 
remain  for  a  certain  time  on  another's  land. 
though  for  a  valuable  consideration,  nni^^j^ 
coupled  with  an  interest  is  revocable  at  the 
will  of  the  licensor.  In  Central  Ballroad  ▼. 
Hetfleld,  29  N.  J.  Law,  206,  221  (1861),  Cblef 
Justice  Whelpley,  in  his  dissenting  opinion 
In  this  court  cited  it  as  authority  for  the 
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same  rule  In  a  case  where  the  question  was 
wbether  the  railroad  could  Justify  under  a 
parol  consent  as  Irrevocable;  the  charter 
glTing  it  the  right  to  occupy  lands  "with 
tbe  consent  of  the  owner."  It  was  held  In 
tMs  court  that  a  parol  consent  was  sufficient 
and  irrerocable,  if  given  pursuant  to  the 
cbarter;  but  In  the  Court  of  Errors  and  Ap- 
peals the  Judgment  was  reversed,  and  the 
Chief  Justice's  view  upheld.  Hetfield  v.  Cen- 
tral R.  Co.,  29  N.  J.  Law,  5T1. 

In  N.  J.  Midland  Railway  t.  Van  Syckle, 
37  N.  J.  Law,  496  (1874),  the  consent  was 
b7  deed,  and  on  page  001  Wood  t.  Leadbit- 
ter  is  again  dted  on  tbe  question  of  license. 
In  tbe  equity  reports,  It  Is  cited  to  the  same 
point  in  Veghte  ▼.  Rarltan  Water  Power 
Co.,  19  N.  J.  Bq.  142,  153,  East  Jersey  Iron 
Co.  V.  Wright,  32  N.  J.  Eq.  248,  253,  Morton 
T.  Morton,  47  N.  J.  Eq.  158,  165,  20  Att.  286, 
and  in  Standard  OU  Co.  v.  Buchi,  72  N.  J. 
Ell.  492,  502,  66  Atl.  427,  Where  the  late 
Vice  Chancellor  Pitney,  sitting  as  advisory 
master,  fuUy  recognizes  its  authority,  though 
distinguishing  the  case  then  under  conslder- 
atiOD.  The  decision  in  Veghte  ▼.  Rarltan 
Water  Power  Co.  was  reversed  In  21  N.  J. 
Eq.  463,  on  principles  of  equity  and  con- 
struction of  the  clause  "written  consent  or 
permission"  in  the  defendant's  charter,  and 
without  Impairing  the  force  of  the  rule  as 
established  at  common  law. 

The  revocablllty  of  a  license,  even  when 
valuable  consideration  has  been  paid,  is  as- 
serted by  the  Court  of  Errors  and  Appeals 
In  Lawrence  v.  Springer,  49  N.  J.  Eq.  289, 
34  AtL  933,  31  Am.  St.  Rep.  702,  and  by  the 
Court  of  Chancery  In  Eckert  v.  Peters,  55 
X  J.  Eq.  379,  36  Atl.  491. 

In  view  of  the  substantially  uniform  ap- 
proval of  and  reliance  on  the  decision  In 
Wood  T.  Leadbitter  in  our  state  adjudica- 
tions. It  must  fairly  be  considered  to  be 
adopted  as  part  of  our  Jurisprudence;  and 
whatever  views  may  be  entertained^s  to 
the  natural  Justice  or  injustice  of  sKcting 
a  theater  patron  without  reason,  after  he 
has  paid  for  his  tlcliet  and  taken  his  seat, 
we  feel  constrained  to  follow  that  decision 
u  the  settled  law,  and  leave  the  question 
of  changing  it  to  the  Legislature,  to  whom 
the  decision  of  such  questions  belongs. 

It  is  argued  that  the  tact  that  plaintiff 
and  bis  party  had  passed  Into  the  theater 
and  taken  their  seats  should  differentiate 
this  case  from  Wood  v.  Leadbitter  and  oth- 
a  decisions  to  the  same  effect  Assuming 
that  the  point  is  adequately  raised  by  the 
donnrrer,  it  cannot  avail  the  plaintiff;  for 
In  Wood  v.  Leadbitter  plaintiff  may  have 
been  actually  in  the  grand  stand,  as  already 
noted,  and  as  commented  on  In  McCrea  v. 
Marsh,  supra.  It  would  be  difficult,  If  not 
impracticable,  to  draw  a  line  somewhere  be- 
tween the  gate  of  the  ticket  taker  and  the 


Old  of  the  performance,  on  one  side  of  which 
the  proprietor  could  revoke  his  license,  and 
on  the  other  he  could  not,  or  to  hold  that 
the  license  was  executed  any  more  effectual- 
ly after  the  licensee  had  taken  his  seat  than 
when  he  passed  Into  the  theater. 

The  demurrer  to  the  plea  will-  therefore 
be  overruled. 


MATLACK  T.  LLOYD,  Circuit  Judge. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

May  2,  1912.) 

MANDAiras  (1 187*)— Appeal— Decisions  Re- 
viewable—Refusal  or  Wmt. 

Tbe  Supreme  Court's  refusal  of  a  manda- 
mus, not  involving  the  constitutionality  of  a 
statute,  is  not  reviewable  on  error. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  i|  427-437;  Dec.  Dig.  |  187.*] 

Error  to  Supreme  Court 

Mandamus,  on  the  relation  of  Joshua  Mat- 
lack,  against  Frank  T.  Lloyd,  as  Judge  of 
the  Burlington  Circuit  Court  Writ  refus- 
ed, and  relator  brings  writ  of  error.  Writ 
of  error  dismissed. 

Joshua  Matlack,  of  Mt  Holly,  pro  se. 

PER  .CURIAM.  The  respondent,  as  Judge 
of  the  Burlington  circuit  court,  made  an  or- 
der opening  a  Judgment  by  default  In  an 
action  pending  In  that  court,  wherein  rela- 
tor was  plaintiff;  whereupon  relator  applied 
to  the  Supreme  Court  for  a  writ  of  man- 
damus to  require  said  Judge  to  vacate  such 
order.  The  Supreme  Court  made  a  rule  re- 
fusing this  application,  and  this  rule  Is 
what  Is  sought  to  be  reversed  by  the  present 
writ  of  error. 

In  Neptune  Township  v.  Mannlon,  Collec- 
tor, etc.,  73  N.  J.  Law,  816,  65  AU.  440,  this 
court.  In  dealing  with  a  case  where  the  Su- 
preme Court  had  made  a  rule  to  show  cause 
why  a  writ  of  mandamus  should  not  issue, 
and  had  afterwards  discharged  that  rule 
and  refused  the  writ,  tbe  case  therefore  pre- 
senting the  same  essential  features  as  the 
present,  used  this  language:  "The  refusal 
by  the  Supreme  Court  of  a  mandamus,  and 
Its  discharging  a  rule  to  show  cause  why  a 
mandamus  should  not  Issue,  is  not  review- 
able on  error  (Layton  v.  State,  28  N.  J.  Law, 
575;  American  Transportation  Co.  v.  New 
York,  Susquehanna  &  Western  Railroad  Co., 
59  N.  J.  Law,  156  [35  AU.  1118];  Paterson  v. 
Shields,  59  N.  J.  Law,  426  [36  Atl.  891]),  ex- 
cept in  cases  covered  by  the  amendment 
to  the  mandamus  act,  which  is  to  be  found 
in  its  original  form  in  2  Gen.  Stat  p.  2002, 
}  13,  and  which  is  reproduced  in  a  condensed 
form  in  section  6  of  the  mandamus  act  of 
1903.  Pamphlet  Laws  1903,  p.  381.  Those 
cases  In  which  a  review  by  writ  of  error  is 
granted  are  limited  by  tiie  terms  of  the 
amendment  to  cases  decided  In  tbe  Supreme 
Court  upon  the  constitutionality  of  a  stat- 
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tite.  The  legiBlatlon  was  thus  applied  In 
thto  court  In  Cooper  ▼.  Springer,  66  N.  J. 
Law,  G94  [48  Atl.  605]."  The  conrt,  finding 
titat  the  case  did  not  turn  in  any  way  upon 
such  a  question,  dismissed  the  writ  of  er- 
ror. 

The  present  case,  like  that  Just  cited,  and 
from  the  opinion  in  which  the  above  quota- 
tion is  taken,  does  not  lUTOlre  the  constlto- 
tionality  of  any  statute,  and  consequently 
comes  within  the  rule  laid  down  in  the  sev- 
eral decisions  of  this  conrt  cited  and  follow- 
ed in  the  Mannlon  Case,  and  applied  to  the 
award  of  a  peremptory  writ  in  the  later 
case  of  Morris  &  Cummings  Dredging  Co.  t. 
Bayonne,  76  N.  J.  Law,  573,  70  Atl.  134. 

The  writ  of  error  must  accordingly  be 
dismissed. 


JARMAN  T.  FREEMAN. 

(Court  of  Chancery  of  New  Jersey.    Marcli 

23,  1912.) 

1.  BABKifBMTS  ({  44*)— Extent— Wat. 

Where  a  deed  grants  the  ase  in  common  of 
a  passageway  extending  on  one  side  of  the 
lot  granted  between  the  lot  granted  and  the 
land  of  the  grantor,  as  a  private  way  for  travel 
and  drainage,  and  the  grantor  reserves  the  fee, 
the  grantee  cannot  enlarge  the  easement  to  ac- 
commodate land  other  than  that  to  which  it  is 
appurtenant,  and  has  only  the  right  to  enjoy 
the  estate  granted,  while  the  grantor,  who  owns 
the  fee  in  the  way,  and  whose  rights  are  not 
founded  in  grant,  may  use  his  property  for  any 
purpose  consistent  with  the  full  enjoyment  of 
the  easement;  but  he  cannot  extend  the  use  of 
his  way  to  other  lands  so  as  to  impair  the  ease- 
ment which  he  has  granted. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent.  Dig.  §§  98-100;  Dec.  Dig.  S  44.*] 

2.  Basements  (f  ©•)— Wats  —  Pbescbiptivb 

RiGUTS. 

A  use  of  a  way  by  one  under  a  claim  of 
right  at  such  times  as  his  convenience  and 
business  needs  require  for  the  purpose  of  haul- 
ing goods  to  and  from  a  building  is  such  a 
continued  use  as  will  in  time  ripen  into  a  pre- 
scriptive right,  and  the  use,  if  unauthorized, 
invades  a  clear  legal  property  right  calling 
for  the  exercise  of  injunctive  relief. 

[Ed.  Note.— For  other  oases,  see  Easements. 
Cent.  Dig.  {{  14,  15,  27-33;   Dec.  Dig.  |  6.*] 

Suit  by  Thomas  J.  Jarman,  executor, 
against  Abraham  Friseman.  Injunction  pray- 
ed for  granted  on  final  bearing  on  pleadings 
and  proofs. 

See,  also,  78  N.  J.  Eq.  464,  79  Atl.  1065. 

Chandler  &  Robertson,  for  complainant 
Bourgeois  &  Coulomb,  for  defendant 

LEAMING,  V.  O.  [1]  The  facts  of  this 
case,  as  they  appeared  at  the  return  of  the 
order  to  show  cause  for  a  preliminary  in- 
junction, are  set  forth  in  78  N.  J.  Eq.  464, 
79  Atl.  1065.  A  preliminary  Injunction  was 
denied  because  it  was  then  thought  that 
complainant's  conduct  had  induced  defend- 
ant to  erect  his  warehouse  at  the  end  of  a 
certain  alley  in  the  belief  that  he  would  be 
permitted  by  complainant  to  use  the  alley, 


which  use  the  bfll  sought  to  restrain.  But 
for  tliat  aspect  of  the  case  a  preliminary 
injunction  would  have  been  issued  at  ttiat 
time. 

At  final  hearing  it  has  been  established  as 
a  fact  that  defendant  erected  his  warehouse 
with  full  knowledge  that  complainant  would 
contest  any  effort  upon  defendant's  part  to 
use  the  alley  for  the  purpose  of  hauling 
goods  to  and  from  that  building. 

A  farther  examination  of  the  views  ex- 
pressed by  me  at  the  preliminary  hearing 
touching  the  rights  of  the  parties,  in  the  ab- 
sence of  the  equitable  bar  referred  to,  con- 
firms the  views  then  expressed.  My  conclu- 
sion then  was  that  the  owner  of  the  servient 
tenement  could  not,  against  the  owner  of 
the  dominant  tenement,  extend  the  use  of 
the  way  to  lands  other  than  those  for  which 
the  way  was  established  by  the  terms  of  the 
grant,  when  such  added  use  should  be  oper- 
ative to  interfere  with  the  full  enjoyment  o( 
the  easement  in  behalf  of  the  dominant  tene- 
ment or  to  increase  the  burden  of  repair 
which  accompanied  the  easement 

It  is  now  manifest  that  the  continued  use 
of  the  alley  by  defendant  for  the  purpose 
of  hauling  goods  to  and  from  his  warehouse 
will  not  only  interfere  with  the  full  enjoy- 
ment by  complainant  of  the  easement  as  con- 
templated by  the  grant,  but  will  also  neces- 
sarily increase  his  burden  of  repair.  The 
grant  to  complainant  vests  in  him  the  right 
to  use  the  alley  as  a  way  for  the  benefit  of 
Us  adjacent  land  at  any  time.-  Tills  right 
is  in  common  with  and  is  to  l)e  exercised 
in  connection  with  a  similar  right  of  use  of 
the  alley  by  the  owner  of  the  fee  for  the 
benefit  of  his  adjacent  land.  It  follows  that 
the  right  of  use  of  the  alley  thus  vested  In 
complainant  is  only  restricted  by  the  simllai; 
right  of  the  owner  of  the  fee,  and  any  ex- 
tension of  the  use  of  the  alley  by  the  owner 
of  the  fee  for  the  benefit  of  other  lands  is 
necessarily  operative  as  a  restriction  of  com- 
plaint's privileges  coextensive  with  the 
magnrtdde  of  the  extension,  and  the  burden 
of  repair  is  in  like  manner  increased  by  tbe 
extended  use. 

[2]  Complainant's  legal  title  to  the  ease- 
ment is  not  denied,  and  the  nature  or  extent 
of  the  rights  incident  to  such  an  easement 
is  not  in  substantial  dispute.  The  answer 
asserts  as  a  defense  acquiescence  on  the 
part  of  complainant  and  avers  that  the  tisa 
of  the  alley  by  defendant  will  not  interfere 
with  its  use  by  complainant  or  add  to  tbe 
burden  of  its  maintenance.  Tlie  evidence 
offered  to  sustain  the  defense  of  acquies- 
cence falls  to  disclose  any  acquiescence  In 
the  use  of  the  alley  for  any  such  purposes 
as  the  same  is  now  being  used  by  defend- 
ant. The  claim  tliat  defendant's  use  of  tbe 
alley  will  not  disturb  complainant's  use 
or  add  to  the  burden  of  maintenance  al- 
so fails.     It  is  clearly  onnecessary  for   tbe 
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evidence  to  dlscIoBe  any  specific  instance 
In  wbich  defendant  has  excluded  complain- 
ant from  the  use  of  the  alley  at  a  time  when 
complainant  has  desired  to  iffie  It  The  evi- 
dence discloses  that  the  use  which  defendant 
lias  been  making  of  the  alley,  and  which 
he  proposes  to  continue  to  make  of  it.  Is 
under  claim  of  right  to  use  it  in  socb  man- 
ner and  at  such  times  as  his  conveniaice  and 
boslness  needs  shall  occasion  for  the  purpose 
of  banllng  goods  to  and  from  his  warehouse.' 
Snch  use  is  a  continuous  use  and  will  in 
time  ripen  Into  a  prescriptire  right  This 
class  of  iuvasiond  or  threatened  invasions 
of  a  clear  legal  property  right  calls  for  the 
exercise  of  the  preventive  powers  of  tbls 
court 

I  will  advise  that  an  injunction  issue  re- 
straining defendant  from  using  the  alley  in 
question  for  the  purpose  of  hauling  goods 
to  and  from  his  warehouse. 


SUPPLEE  et  al.  v.  COHEN  et  aL 

(Court  of  Chancery  of  New  Jersey.    April  16, 
1912.) 

1.  Covenants  {|  103*)— Contbaot— Puliill- 

IIENT. 

Where  a  contract  for  the  sale  of  a  titf  lot 

provided  that  the  vendors,  agreed  that  they 
would  provide  that  no  building  should  be  erect- 
ed on  the  lot  adjoining  the  premises  sold,  on 
the  west,  nearer  than  three  feet  from  the  par- 
ty line,  aoeh  covenant  was  not  fulfilled  by  the 
deed  of  conveyance,  since  the  vendors'  agree- 
ment to  "so  provide"  could  only  be  fulfilled 
by  perpetuating  the  covenant  in  any  deed  of 
ponreyance  the  vendors  should  thereafter  make 
of  the  lot  adjoining  on  the  west. 

[Ed.  Note. — ^For  other  cases,  see  Covenants, 
Cent.  Dig.  {  189;   Dec  Dig.  S  103.*] 

2.  Covenants  (S  72*)— Bdii.din6  Covenant 

— BESTBICnteONS. 

Where  a  contract  for  the  sal^  of  a  city 
lot  contained  a  covenant  by  the  vendors  that 
they  woold  provide  that  no  building  should 
be  erected  on  the  next  west  adjoining  lot  near- 
er than  three  feet  from  the  party  line,  the 
purchasers  were  entitled  to  rely  on  the  ven- 
dors' engagement  to  protect  them  against  the 
erection  of  a  bnildlng  on  the  adjoining  loC  in 
violation  of  such  restriction,  without  any  new 
engagement  for  that  purpose  being  made  at 
the  time  of  the  passug  of  the  title,  in  the 
absence  of  any  evidence  that  at  the  time  of 
settlement  either  party  had  understood  that 
the  covenant  was  waived. 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Cent  Dig.  {i  73-76;  Dec  Dig.  |  72.*] 

3.  Covenants   (§  61*)— Use  op  Adjoimino 
Pbopebtt— "BUItDING"  Kestkictions. 

Where  defendants  covenanted  that  no 
building  should  be  erected  on  a  lot  adjoining 
the  property  sold  nearer  than  three  feet  from 
the  party  line,  the  term  "building"  was  not 
limited  to  the  main  body  of  the  structure 
erected  on  snch  adjoining  lot,  but  included 
OTerhanging  bay  windows  and  eaves. 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Cent  Dig.  f  50;    Dec  Dig.  {  61.* 

For  other  definitions,  see  Words  and  Phras- 
et.  voL  1,  pp.  889-892;    vol.  8,  p.  7593.] 


4.  Covenants  ({  61*)— Buii.Dine  Bestkic- 

TiONS— Popular  Restbiction. 

Where,  in  a  suit  to  enforce  a  building  re- 
striction prohibiting  the  erection  of  any  build- 
ing nearer  than  three  feet  from  the  party  line 
of  the  lot  conveyed,  there  was  no  evidence  that 
either  of  the  parties  to  the  covenant  knew  that 
a  similar  covenant,  with  reference  to  tpother 
tract  of  land  in  the  city,  had  received  a  popu- 
lar construction  that  it  did  not  apply  to  over- 
hanging windows  and  eaves,  or  that  they  knew 
that  any  buildings  on  such  other  tract  had 
been  so  located  with  bay  windows  and  eaves 
overhanging  the  restricted  space  in  such  tract, 
which  was  three-fourths  of  a  mile  distant  from 
the  property  in  question,  complainants'  right 
to  enforce  the  covenant  was  not  affected  by 
such  popular  construction  placed  on  the  cove- 
nant as  to  the  other  property. 

[Ejd.  Note.— For  other  caaes,  see  Covenants, 
Cent  Dig.  |  60;   Dec  Dig.  {  61.*] 

6.  Injunction  (|  62*)  —  Covenants— BunJ)- 

INO  RESTBienONS. 

Complainants'  rights  under  a  covenant  pro- 
hibiting the  construction  of  any  building  on 
the  adjoining  property  nearer  than  three  feet 
from  the  party  line,  are  property  rights  in 
the  restricted  space  and  enforceable  by  injunc- 
tion, without  proof  of  special  damage  for  viola- 
tion thereof. 

[Ed.  Note.— For  other  cases,  see  Injimction, 
Cent  Dig.  H  124-127,  129;   Dec  Dig.  |  62.*] 

6.  Injunction  (J  23*)  —  Rioht  to  Reuef- 
Building  Kkstbiotions— Covenants. 

Defendants  sold  to  complainants  a  city  lot 
with  a  covenant  providing  that  no  building 
should  be  erected  on  the  next  lot  adjoining  on 
the  west  nearer  than  three  feet  from  the  par- 
ty line.  Defendants  having  commenced  the 
construction  of  a  building  on  the  adjoining  lot 
notice  forbidding  encroachment  of  a  bay  win- 
dow and  eaves  over  the  line  was  served  before 
the  building  was  erected,  and  a  bill  to  enforce 
the  covenant  promptly  filed.  Defendants  com- 
pleted the  building  and  filed  a  cross-bill  to  re- 
form the  covenant,  in  which  they  were  not  suc- 
cessful. Eeld,  that  complainants  should  not 
be  deprived  of  a  mandatory  injunction,  requir- 
ing the  defendants  to  remove  so  much  of  the 
bay  windows  and  eaves  as  extended  into  the 
restricted  space,  on  the  ground  that  the  dam- 
age that  would  be  suffered  by  them  in  vacating 
such  space  would  be  disproportionate  to  the 
benefits  accruing  to  the  complainants, 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  {  22;  Dec.  Dig.  f  23.*] 

Bill  by  William  C.  Supplee  and  another 
against  Therese  Cohen  and  another.  Decree 
for  complainants. 

The  bill  seeks  the  enforcement  of  a  re- 
strictive building  covenant  The  covenant 
which  complainants  seek  to  enforce  is  found 
In  a  written  agreement  wherein  defendants 
agreed  to  sell  to  complainant  William  C.  Sup- 
plee a  certain  house  and  lot,  and  among  oth- 
er things  covenanted  that  no  building  should 
be  erected  on  vendors'  adjoining  lot  nearer 
than  three  feet  from  the  line  which  separated 
the  two  lots.  Pursuant  to  the  agreement  of 
sale  defendants  subsequently  conveyed  the 
lot  to  complainant  Helen  F.  Supplee,  who  Is 
the  wife  of  William  C.  Supplee ;  the  convey- 
ance being  made  to  the  wife  at  the  request 
of  her  husband.  In  the  deed  of  conveyance 
no  covenant  was  Inserted  touching  the  en- 
gagement of  defendants  not  to  build  within 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  t  Rep'r  Indezts 
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three  feet  of  the  line  between  the  property 
sold  and  the  property  retained.  Subsequent- 
ly defendant  Therese  Cohen  erected  a  dwell- 
ing upon  the  lot  retained  by  her  In  such  man- 
ner that,  while  the  foundations  and  main 
body  of  the  buildings  are  three  feet  distant 
from  the  division  line  between  the  two  lots, 
an  overhanging  bay  window  and  the  eaves  of 
the  house  project  to  a  point  less  than  three 
feet  from  that  line.  The  decree  now  sought 
Is  to  compel  defendants  to  remove  the  over- 
hanging bay  window  and  eaves,  or  to  remove 
the  buUdlng  so  that  no  part  of  the  eaves 
and  bay  window  will  be  nearer  than  three 
feet  from  the  division  line  between  the  two 
lots. 

James  H.  Hf^es,  Jr.,  and  TJ.  O.  Styron, 
both  of  Atlantic  City,  for  complainants. 
Bourgeois  &  Coulomb,  of  Atlantic  City,  for 
defendants. 

LEAMINO,  V.  0.  [1]  The  covenant  con- 
tained In  the  agreement  of  sale,  which  cove- 
nant complainants  now  seek  to  enforce.  Is  as 
follows: 

"And  further,  the  parties  of  the  first  part 
do  hereby  agree  to  and  with  the  party  of 
the  second  part  that  they  shall  so  provide 
that  no  building  shall  be  erected  upon  the 
lot  adjoining  said  premises  on  the  west, 
nearer  than  three  feet  from  the  party  line 
between  said  lots." 

Defendants  urge  that  the  deed  of  convey- 
ance which  was  made  pursuant  to  the  agree- 
ment of  sale  was  necessarily  operative  to  dis- 
charge all  obligations  arising  under  the  agree- 
ment of  sale.  I  am  unable  to  adopt  that 
view.  That  effect  should  only  be  given  to 
such  stipulations  In  the  agreement  of  sale  as 
could  be  appropriately  discharged  by  the 
deed  of  conveyance.  By  the  agreement  of 
sale  defendants  agreed  to  "so  provide"  that 
no  building  should  be  erected  on  the  adjoin- 
ing lot  in  the  manner  stated.  That  engage- 
ment could  not  be  fulfilled  or  its  fulfillment 
appropriately  secured  by  a  clause  to  the  same 
effect  In  the  deed  of  conveyance  to  complain- 
ant. The  engagement  was,  in  effect,  that  de- 
fendants would  not  at  any  time  build  upon 
the  adjoining  lot  contrary  to  the  manner  spec- 
ified and  would  prevent  their  grantees  from 
so  doing.  A  covenant  in  the  deed  of  convey- 
ance to  complainants  would  not  have  been 
operative  to  prevent  a  grantee  of  defendants' 
adjoining  lot  from  building  contrary  to  the 
covenant,  for  a  grantee  of  that  lot  would  not 
be  charged  by  the  record  with  notice  of  a 
covenant  in  complainants'  deed.  An  appro- 
priate method  of  perpetuating  the  covenant 
contained  in  the  agreement  of  sale  would  be 
by  a  covenant  in  any  deed  of  conveyance  de- 
fendants should  thereafter  make  of  the  ad- 
joining lot  owned  by  them. 

12]  I  am  convinced  that  complainants  were 
entitled  to  rely  upon  defendants'  engagement 
to  protect  them  against  the  erection  of  ad- 
joining buildings  without  any  new  engage- 
ment for  that  purpose  being  made  at  the  time 


of  the  settlement,  in  the  absence  of  any  evi- 
dence to  the  effect  that  at  the  settlement  ei- 
ther party  understood  that  the  covenant  in 
question  was  waived. 

By  a  cross-bill  defendants  seek  to  bare 
the  covenant  in  question  reformed,  alleging 
that  the  real  agreement  between  the  parties 
touching  the  location  of  any  building  there- 
after to  be  built  on  defendants'  lot  was  wltb 
reference  to  the  main  body  of  such  building 
and  did  not  include  a  restriction  against  an 
overhanging  bay  window  or  eaves.  Tbe 
evidence  is  clearly  InsnfBcient  to  Justify  a 
decree  of  reformation. 

[3]  It  is  also  contended  in  behalf  of  defend- 
ants that,  even  though  the  covenant  should 
not  t>e  reformed,  the  restriction  touching  the 
distance  the   "building"   should   be  erected 
from  the  line  must  be  understood  to  refer  to 
the  main  body  of  the  building  and  not  to 
overhanging  bay  windows  or  eavea    I  am  un- 
able to  adopt  that  view.     The  covenant  is 
that  no  building  shall  be  erected  nearer  than 
three  feet  from  the  division  line.    The  lan- 
guage used  is  entirely  clear  and  exact  and 
certain  In  its  meaning,  and  in  the  absence 
of  some  drcnmstance  sufficient  to  disclose 
that  the  parties  used  the  language  adopted 
by  them  in  a  restricted  sense,  the  covenant 
must  be  understood  in  accordance  with  the 
natural  import  of  the  language  used.    When 
a  person  covenants  that  he  will  not  erect  a 
building  within  a  specified  distance  from  the 
line  between  his  property  and  the  adjoining 
property,  he  necessarily  covenants  that  he 
will  not  erect  any  part  of  a  building  within 
the  distance  named;    to  read  into  such  a 
covenant  a  reservation  tliat  it  shall  apply 
only  to  the  main  body  of  the  building  and 
shall  not  apply  to  projecting  bay  windows 
or  eaves  is  clearly  without  Justification  un- 
less drcnmstanoes  exist  to  warrant  the  con- 
clusion that  such  a  reservation  was  intended 
by  the  parties.    Covenants  of  this  nature  are 
uniformly  recog^iized  as  designed  to  afford  a 
given  space  for  air,  light,  and  view;  an  oc- 
cupancy of  the  restricted  space  in  the  man- 
ner already  stated  is  necessarily  a  violation 
of  the  terms  and  spirit  of  the  covenant.    As 
hereinbefore  stated,  the  natural  Import  of 
the  language  "that  no  building  shall  be  erect- 
ed   *    *    *    nearer  than  three  feet  from  tbe 
party  line"  Is  that  no  part  of  a  building  shall 
be  so  erected.    That  view  has  heretofore  re- 
ceived the  sanction  of  this  court  and  of  the 
Court  of  Errors  and  Appeals  in  Hemsley  ▼. 
Marlborough  Hotel  Co.,  65  N.  J.  Bq.  167,  55 
Atl.  994;   s.  c,  68  N.  J.  Eq.  696.  601,  61  Atl. 
455;   Wahl  v.  Stoy,  72  N.  J.  Eq.  607,  66  Atl. 
176.    In  these  cases  bay  windows  which  over- 
hung a  restrictive  building  line  were  regard- 
ed as  violations  of  a  covenant  that  no  build- 
ing should  be  erected  dearer  than  a  specified 
distance  from  a  given  line. 

[4]  It  Is  also  urged  In.  behalf  of  defend- 
ants that  circumstances  exist  which  disclose 
that  the  parties  to  the  covoiant  here  in 
question  used  the  term  "building"  with  the 
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mutual  understanding  that  bay  windows  and 
eaves  projecting  over  the  restricted  apace 
were  not  to  be  regarded  as  In  violation  of 
the  covenant.  As  already  stated,  the  evi- 
dence failed  to  disclose  any  mistake  of  the 
parties  In  the  execution  of  the  agreement 
But  it  is  urged  that  certain  other  similar 
covenants  In  Atlantic  City  have  beea  hereto- 
fore treated  as  not  applying  to  bay  windows 
and  eaves  which  overhang  restricted  spaces, 
and  the  claim  Is  made  that  It  must  now  be 
held  that  the  present  parties  adopted  the 
language  of  the  covenant  here  In  question 
with  a  like  purpose  In  mind.  In  support  of 
•  this  contention  it  is  shown  that  a  certain 
tract  of  land  known  as  the  "Chelsea  tract" 
has  been  subjected  to  a  covenant  requiring 
all  buildings  to  be  located  not  less  than  ^ve 
feet  from  the  side  lines  of  lots,  and  on  that 
tract  there  existed  at  the  date  of  the  cove- 
nant here  in  question  196  buildings.  Of 
these  98  had  bay  windows  projecting  over 
the  restricted  spaces,  and  186  had  eaves  so 
projecting.  There  is  no  evidence  in  this 
case  that  establishes  the  fact  that  ^ther  of 
the  parties  to  the  present  covenant  knew 
that  the  Chelsea  covenant  had  received  a 
popnlar  cmstructlon  of  the  nature  referred 
to,  or  even  knew  that  any  buildings  on  that 
tract  were  so  located  that  bay  windows  or 
eaves  overhung  the  restricted  spaces.  The 
part  of  the  Chelsea  tract  nearest  the  prem- 
ises bere  in  question  Is  three-quarters  of  a 
mile  distant.  I  think  it  is  entirely  clear 
that  tbe  covenant  here  in  question  can  be  In 
no  way  aftected  by  any  possible  popular 
construction  which  the  Chelsea  property 
holders  may  have  given  to  a  similar  cove- 
nant. It  would  seem  that  the  most  that  can 
be  said  touching  the  Chelsea  covenant  is 
that  tbe  property  holders  in  that  district 
have  not  seen  fit  to  enforce  it. 

[S]  It  is  also  contended  in  behalf  of  de- 
fendants that  complainants  are  not  materi- 
ally injured  by  the  encroachment  complain- 
ed of.  The  projecting  bay  window  extends 
bat  17  inches  and  the  eaves  but  16  Inches 
over  the  restricted  space.  The  distance 
from  the  nearest  part  of  defendants'  build- 
ing to  complainants'  building  la  13  feet  8 
inches.  Under  these  circumstances  it  is  ob- 
vions  that  no  considerable  damage  is  being 
suffered  by  complainants  by  reason  of  the 
encroachments.  But  In  cases  of  this  class  it 
is  onnecessary  for  complainants  to  prove 
that  damage  Is  sustained  by  them.  Kirk- 
patrlck  v.  Peshlne,  24  N.  J.  Eq.  206,  216; 
Morrow  V.  Hasselman,  69  N.  3.  Eq.  612,  615, 
61  Atl.  369.  The  rights  which  accrue  to 
complainants  under  a  covenant  of  this  na- 
ture are  property  rights  In  the  restricted 
space.  It  may  be  that  at  this  time  the  space 
between  the  two  buildings  is  adequate  to 
afford  snch  light,  air,  and  view  that  com- 
plainants suffer  no  present  inconvenience; 
bat  complainants  may  desire  at  some  future 
time  to  utilize  that  part  of  their  lot,  now 


vacant,  between  their  present  buUdlng  and 
the  line  which  separates  tbe  two  lots.  In 
such  case  the  present  encroachment  of  de- 
ffflidants'  building  over  the  restricted  space 
would  clearly  be  operative  to  materially 
lessen  the  enjoyment  by  complainants  of  the 
light,  air,  and  view  which  they  would  enjoy 
with  defendants'  building  located  pursuant 
to  the  covenant  The  continued  occupancy 
by  defendants  of  the  restricted  space  will. 
In  time,  ripen  into  an  adverse  right  With- 
out the  relief  aftorded  by  the  remedial  pro- 
cess of  this  court  complainants  could  only 
prevent  defendants'  use  of  the  restricted 
space  ripening  into  a  right  by  successive 
suits  at  law  for  damages  essentially  nominal 
in  amount  It  is  for  these  reasons  that  a 
court  of  equity  is  obliged  to  afford  relief  In 
a  case  of  this  nature  even  though  no  con- 
siderable damage  is  preaently  suffered  by 
complainants. 

[I]  Nor  can  it  be  here  appropriately  con- 
tended by  defendants  that  the  damages 
which  will  be  suffered  by  them  in  vacating 
the  part  of  the  restricted  space  which  they 
now  occupy  will  be  disproportionate  to  the 
benefits  accruing  to  complainants.  Notice 
forbidding  the  encroachment  was  served  on 
defendants  by  complainants  before  the  build- 
ing was  erected,  and  the  present  bUI  was 
promptly  filed.  Defendants  have  completed 
their  building  well  knowing  of  complainants' 
claim  and  in  the  face  of  the  present  bill.  A 
preliminary  writ  of  injunction  was  refused 
because  of  a  cross-bill  filed  by  defendants 
to  reform  the  covenant  Under  these  cir- 
cumstances, defendants  cannot  now  reason- 
ably complain  of  the  loss  they  may  sustain 
in  being  compiled  to  comply  with  thdr 
coTMiant 

At  the  time  tbe  bill  was  filed  anothw 
structure  had  been  erected  by  defendants 
upon  the  restricted  space  In  the  nature  of  a 
"spite"  fence  some  10  feet  in  height  De- 
fendants now  concede  that  that  structure 
was  in  violation  of  the  covenant  and  have 
removed  It  The  writ  to  be  issued  need  not, 
therefore,  have  reference  to  that  structure. 

I  win  advise  a  decree  for  a  mandatory 
writ  of  injunction  requiring  defendants  to 
remove  so  much  of  the  bay  window  and 
eaves  of  their  house  as  are  less  than  three 
feet  from  the  division  line  which  separates 
the  lots  of  complainants  and  defendants. 


BAEBENELAU  et  al.  v.  PEERLESS  RBAIr 
TT    CO.  et  al. 

(Court  of  Chancery  of  New  Jersey,    Feb.  21, 
1912.) 

1.  Daicaoss  (S  74*)— liiquiDAisn  Daxaqks. 
A  penalty,  stipulated  In  a  contract  for  a 
breach  thereof,  is  oftentimes  construed  as  a 
liquidation  of  damageB  agreed  by  the  parties 
to  be  paid  in  the  event  of  a  breach,  in  lien 
of  the  ascertainment  and  award  of  damages. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  I  176;   Dec.  Dig.  {  74.*] 
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2.  Damages  (|  74*)— Bbbach  of  Cohtbaot— 
Liquidated  Damages. 

Where  it  U  difficult  to  ascertain  the  dam- 
ages for  a  breach  of  contract,  the  parties 
thereto  may  stipulate  for  the  payment  of  a 
specified  sum  as  liquidated  damages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  %  176;   Dec  Dig.  |  74.») 

3.  Yendob  and  Pubchaskb  (i  330*)— Breach 
of  contbact  bt  pubchasbb— mlasube  of 
Damages. 

The  measure  of  damages  for  a  purchaser's 
breach  of  contract  by  refusal  to  take  the  land 
is  the  difference  between  the  contract  price 
and  the  value  of  the  land,  and  In  case  the  land 
has  increased  in  value  there  may  be  really  no 
damages,  and  only  in  case  of  a  decline  in  value 
may  there  be  any  substantial  recovery. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  |{  953-956:  Dec.  Dig. 
i  330.*] 

4.  SPEonro  Pkbfobuanok  (|  iiOl*)— Fkbiobk- 

AN  OK     By     Pl.AINTIFr  — NOHPSBFOBKANOB  — 

Waives. 

A  contract  for  the  sale  and  purchase  of 
real  estate  stipulated  for  the  payment  of  the 
price  in  installments,  and  declared  that  on  de- 
fault in  payment  of  any  installments  for  60 
days  all  installments  previously  paid  should, 
at  the  option  of  the  vendor,  become  forfeited. 
The  purchaser  paid  installments  irregularly,  in 
some  instances  in  advance  and  in  some  in- 
stances after  a  default  for  00  days.  The  ven- 
dor accepted  the  past-due  installments  with- 
out objection.  Held,  that  the  vendor  waived 
its  right  to  claim  a  forfeiture,  and  the  pur- 
chaser on  paying  the  balance  of  the  price,  with 
interest,  could  compel  specific  performance. 

[Ed.  Note. — ^For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  ||  290,  295,  311-317; 
Dec.  Dig.  {  101.*] 

Suit  by  Albert  Baerenklau  and  another 
against  the  Peerless  Realty.  Company  and 
another  for  the  specific  performance  of  a 
written  contract  to  convey  real  estate. 
Heard  on  bill,  answer,  replication,  and  proofs 
taken  in  open  court  Decree  for  complain- 
ants. 

Francis  V,  Dobbins,  of  Jersey  City,  for 
complainants.  Jacob  L.  Newman,  of  New- 
ark, for  defendants. 

STEVENSON,  V.  C.  (orally).  I  shall  first 
dispose  of  the  case  of  Albert  Baerenklan 
and  August  Faust  against  the  Peerless  Real- 
ty Company,  which  was  tried  and  argued 
day  before  yesterday. 

The  suit  is  brought  by  these  complainants 
to  compel  the  specific  performance  of  a  con- 
tract to  convey  real  estate  In  the  town  of 
Woodbrldge,  Middlesex  county,  in  this  state. 
The  owner  of  the  property  who  entered  in- 
to the  contract  with  the  complainants,  which 
contract  is  now  before  me,  at  that  time 
was  the  Rahway  Park  Realty  Company. 
The  contract  was  made  between  the  Rahway 
Park  Realty  Company,  of  the  first  part,  and 
these  complainants  Baerenklau  and  Faust, 
of  the  second  part.  It  bears  date  February 
16,  1909,  and  provides  for  the  sale  of  30  lots 
in  a  large  tract  which  the  company  had  laid 
out,  to  the  cdmplalnants  for  the  price  of  $1,- 
200,  which  was  to  be  paid  as  follows:    One 


hundred  dollars  at  or  before  the  signing  of 
the  agreement  and  at  least  $40  on  or  before 
the  16th  day  of  every  month  thereafter,  be- 
ginning April  16,  1909.  After  a  number  of 
installments  had  been  paid,  including  the 
first  installment  of  $100,  all  the  interest  of 
the  Rahway  Park  Realty  Company  was 
transferred  to  the  Peerless  Realty  Company, 
the  present  dtfendant;  no  new  eqidty  having 
been  in  any  way  introduced  into  the  case 
by  this  assignment  The  Peerless  Company 
took  the  place  of  the  Rahway  Park  Realty 
Company  and  assumed  its  obligations. 

The  complainants  paid  their  $100,  and 
then,  from  month  to  month,  made,  I  think, 
22  payments.  Was  It  Mr.  Dobbins?  "Mr. 
Dobbins:  I  think  It  was"— maldng.  In  all. 
$880,  and  then  they  tendered  a  payment  of 
$40  to  the  company,  and  the  company  de- 
clined to  accqit  It  A  little  later.  I  think  a 
month  or  two  later,  the  templalnants  ten- 
dered the  entire  balance  of  the  purchase 
price,  with  interest,  amounting  to  $260.  or 
$270,  to  the  company  and  demanded  their 
deed,  and  this  tender  was  refused.  The 
complainants  now  file  this  bill  to  compel  the 
specific  performance  of  this  contract  to  get 
their  deed,  upon  their  paying  the  remain- 
der of  the  purchase  price. 

The  only  defense  set  up  in  the  answer, 
apart  from  mere  formal  denials  which  were 
not  sustained  by  the  evidence.  Is  based  up- 
on the  following  covenant  In  this  contract 
of  February  16,  1909:  "The  party  of  the 
second  part  agrees  that  should  any  default 
be  made  in  the  payment  of  any  Installments 
as  herein  provided,  and  such  default  con- 
tinues for  sixty  days,  all  installments  pre- 
viously paid  shall,  at  the  option  of  the  party 
of  the  first  part,  without  any  notice  or  de- 
mand, be  and  become  forfeited  irrevocably 
and  beyond  demand  and  be  retained  by  the 
party  of  the  first  part  as  liquidated  dam- 
ages, and  thereupon  this  agreement  shall  de- 
termine and  be  of  no  further  effect  The 
party  of  the  first  part  however,  in  the  event 
of  default  as  aforesaid,  has  the  right  to  ea- 
force  specific  performance  of  this  agree- 
ment." 

Although  it  is  not  perhaps  a  very  Impor- 
tant feature  of  the  case.  It  is  worth  while  to 
point  out  at  the  start  the  hardship  of  this 
contract— the  one-sldedness  of  it  The  real- 
ty company  at  all  times,  in  case  of  a  de- 
fault for  60  days  In  the  payment  of  any  one 
of  these  Installments,  has  the  option.  If  we 
take  this  contract  Just  as  It  reads,  eitber 
to  compel  the  purchasers,  these  complain- 
ants, to  pay  the  rest  of  the  price  and  take 
their  deed — which,  no  doubt  they  would  do 
if  the  land  declined  in  value,  or  if  the  price 
was  a  large  price  compared  with  the  value 
of  the  land  and  the  default  had  been  made 
at  an  early  stage  of  this  bustaess  when  only 
perhaps  one  installment  had  been  paid—or 
to  keep  all  that  had  been  paid  and  declare 
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the  contract  ended  and  all  rlgbta  of  tbe  pur- 
chasers extlngnlsbed,  which,  of  course,  they 
would  have  a  powerful,  selfish  motive  to  do 
in  this  case,  as  $880  of  the  $1200  had  beoi 
paid. 

The  defendants  stand  before  this  court 
with  $880  of  the  complainants'  money  In  its 
treasury,  the  land  not  having  declined  In 
value,  and  they  say:  "We  will  keep  the 
land.  We  won't  accept  your  $270,  the  re- 
mainder of  the  principal  and  Interest.  We 
will  keep  your  money  and  we  will  keep  your 
land."  It  is  a  case  of  very,  very  great  hard- 
ship. It  would,  perhaps,  be  singular  If  no- 
whore  in  law  or  equity  any  escape  could  be 
found  for  these  unfortunate  complainants. 

I  want,  at  the  beginning,  to  advert  to  the 
l^al  character  of  this  contract  and  its  legal 
construction,  a  matter  which  was  suggested 
to  counsel  during  the  argument,  but  which 
they  did  not  consider.  I  should  not  at  pres- 
ent discuss  the  matter  at  all  If  the  decision 
of  this  case  turned  upon  it — turned  upon 
the  legal  construction  of  this  contract  or  the 
extent  of  Its  enforceability  In  the  courts  of 
law.  It  would  be  my  duty,  I  think,  to  or- 
der a  reargument.  But  the  decision  In  this 
court  is  controlled  by  another  point,  and  In- 
asmuch as  the  case  may  go  to  the  appellate 
court  for  final  determination,  It  may  be 
worth  while,  and  I  think  it  is  proper,  to 
suggest  to  counsel  some  of  the  strictly  legal 
questions  which  appear  upon  the  face  of  this 
covenant  for  a  forfeiture. 

[1]  Of  course,  It  Is  now  familiar  law  that. 
In  both  courts  of  law  and  equity,  a  "iienal- 
ty,"  io  called,  in  a  contract  Is  oftentimes 
construed  as  a  liquidation  of  damages — as 
an  alternative  amount  which  the  parties 
agree  shall  be  paid  in  lien  of  the  ascertain- 
ment and  award  of  damages — and,  on  the 
other  hand,  courts  are  very  courageous  In 
construing  an  agreement  which  expressly 
provides  for  liquidated  damages  as  an  agree- 
ment providing  for  a  penalty  only. 

A  great  deal  of  the  law  on  this  subject, 
Illustrating  how  the  phrase  "liquidated  dam- 
ages" has  been  construed  as  equivalent  to 
"penalty,"  has  arisen  in  cases  where  an 
agreement  has  contained  a  great  many  dif- 
ferent covenants  relating  to  different  things 
the  breach  of  which  Involved  different 
amounts  of  damage,  and  then  there  is,  in 
conclusion,  a  sweeping  provision  that,  if 
there  Is  any  default  In  any  of  the  covenants 
in  the  agreement  contained,  the  party  of  the 
one  part  shall  pay  to  the  party  of  the  other 
part  a  certain  specified  sum  of  money,  which 
shall  be  deemed  liquidated  damages  and  not 
a  penalty.  The  courts  have  refused  In  very 
many  cases  to  enforce  that  sort  of  a  con- 
tract They  have  treated  the  sum  specified 
as  a  penalty. 

The  leading  case  in  this  state  is  Whitfield 
T.  L«vy,  35  N.  J.  Law,  149,  a  decision  of  the 
Court  of  Errors  and  Appeals,  In  which  Mr. 
Justice  Depu^  with  his  characteristic  Indus- 


try and  leaiblng,  examines  a  long  series  of 
authorities.  In  that  case  Mr.  Justice  Depue 
points  out  that  oftentimes  the  courts  will 
find.  In  a  contract  which  provides  for  the 
IKiyment  of  a  sum  as  liquidated  damages,  an 
Mfent  otherwise  In  the  minds  of  the  contract- 
ing parties ;  an  intent  to  secure  performance; 
an  Intent,  perhaps,  generally  to  provide  for 
compensation  for  a  breach,  and  that  there 
really  is  not  an  Intention,  as  the  iMirtles  seem 
to  say,  that  a  large  sum  of  money  shall  be 
IHild,  in  the  event  of  the  breach  of  a  condition 
of  one  covenant  among  a  number  where  the 
damages.  In  fact,  must  be  very  small. 

Well,  perhaps,  that  is  as  far  as  we  have 
gone  In  New  Jersey  in  dealing  with  this 
subject ;  but  there  is  a  line  of  cases,  I  think. 
In  England,  and  I  think  In  many  of  the 
states  In  this  country,  which  are  more  cour- 
ageous and  take  a  different  view.  These 
cases  are  cited,  to  some  Extent,  In  the  arti- 
cle on  liquidated  damages  in  the  nineteenth 
volume  of  the  American  and  English  Ency- 
clopedia of  Law,  pages  410  and  411.  I  will 
read  the  section,  one  of  the  sections,  on  that 
mge.  It  Is  entitled,  "Where  Sum  Named 
Disproportionate  to  Actual  Damages." 

General  Rule:  The  general  rule,  as  stated, 
where  the  sum  named  in  a  contract  to  be 
paid  on  a  breach  Is  wholly  disproportionate 
to  the  actual  damages  sustained,  is  that  the 
courts  will  deem  the  parties  to  have  Intend- 
ed to  stipulate  for  a  mere  p^ialty  to  secure 
performance,  and  not  for  a  liquidation  of 
the  damages.  But  the  view  Is  believed  to 
be  not  so  much  that  such  circumstance  Is 
indicative  of  the  Intent  of  the  parties  to 
stipulate  for  a  penalty  as  that  the  courts 
refuse  to  depart  from  the  rule  of  actual 
compensation,  where  this  can  be  ascertained. 

[2]  I  doubt  if  any  contract  could  be  found 
in  a  r^orted  case  which  is  exposed  to  more 
obvious  criticism  than  the  one  here  before 
this  court  at  present.  The  damages  never 
could  be  difficult  of  ascertainment  under  this 
contract  One  of  the  main  reasons  for  per- 
mitting parties  to  liquidate  their  damages, 
or  to  stipulate  for  the  payment  of  a  sum 
in  lieu  of  having  an  award  and  ascertain- 
ment of  damages — one  of  the  main  reasons 
Is  because  of  the  difficulty  of  exactly  meas- 
uring the  damages.  The  courts  say  that  the 
parties  are  competent  to  say  what  shall  be 
the  measure  of  compensation  for  a  breach; 
it  is  difficult  for  a  court  and  jury  to  ascer- 
tain it. 

[3]  There  is  no  such  difficulty  here.  The 
rule  defining  the  measure  of  damages  is 
well  settled.  At  whatever  stage  there  might 
be  a  violation  of  this  contract,  the  measure 
of  recovery  is  well  ascertained,  what  the 
realty  company  could  recover,  in  case  of  a 
violation  of  this  contract  on  the  part  of 
these  complainants  to  take  the  land  and  pay 
the  price.  They  are  entitled  to  the  differ- 
ence between  the  contract  price  and  the 
value  of  the  property.  In  the  evoit  of  the 
property  rising  in  value,  there  really  is  no 
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damage  at  all.  Only  In  case  of  a  decline  In 
value  is  there  any  substantial  recovery  pos- 
sible on  the  part  of  the  realty  company,  the 
vendor  under  this  contract. 

And  then,  in  this  case,  we  have  not  a  def- 
inite sum— $500,  $1,000,  $50— which  the  par- 
ties deliberately  select  and  say,  "That  shall 
be  the  measure  of  damages  tliat  shall  be 
paid  in  lieu  of  having  the  actual  damages 
ascertained."  Nothing  of  the  kind.  The 
contract  provides  that  the  whole  amount 
paid,  which  might  be  $40,  one  installment, 
or  might  be  $1,160,  the  whole  amount  paid, 
in  case  of  a  default  for  more  than  60  days 
shall  be  forfeited,  and  the  forfeit  is  then 
to  be  taken  as  the  amount  which  the  parties 
agree  upon  as  a  liquidation  of  the  damages. 

A  more  grotesque  transaction  than  that, 
from  a  legal  standpoint,  could  hardly  be 
imagined.  The  parties  have  not  fixed  upon 
any  certain  sum  as  the  measure  of,  or  sub- 
stitute for,  the  defendants'  damages.  If  the 
covenant  is  to  be  literally  enforced,  it  is 
somewhat  In  the  nature  of  a  wagering  con- 
tract, in  view  of  the  various  and  uncertain 
causes  which  might  produce  the  fatal  de- 
fault and  the  widely  different  timonnts  of 
money  ranging  from  $100  to  $1,160,  which 
the  defendant  might  receive  for  its  so-called 
"damages,"  according  as  the  default  might 
occur,  after  a  few  or  after  many  install- 
ments had  been  paid.  We  have  here  not  a 
case  of  indefinite  damages,  difficult  of  exact 
ascertainment,  "liquidated"  at  a  definite 
sum  agreed  upon  by  the  parties,  but  very 
definite  damages,  easily  ascertained,  liqui- 
dated at  an  amount  wlilch  the  parties  do 
not  fix  and  could  not  have  contemplated — 
the  amount  of  a  widely  varying  forfeit, 
which  might  be  $100  or  might  be  $1,160,  or 
any  intermediate  sum. 

It  may  be  that  the  courts  of  law  of  this 
state  would  feel  obliged  to  enforce  this  cove- 
nant according  to  what  seems  to  me  to  be 
its  i)erfectly  plain  meaning,  unless  by  some 
subtle  process  of  artificial  reasoning  a  ficti- 
tious "intention"  otherwise  could  be  extract- 
ed from  the  verbiage  of  the  covenant  and  be 
equitably  imputed  to  the  parties. 

But  whether  the  courts  of  law  of  New 
Jersey,  or  the  Court  of  Chancery  of  New 
Jersey,  would  hold  that  this  covenant  is 
legally  enforceable  so  as  to  permit  the  de- 
fendant, first,  to  declare  a  forfeiture,  and 
then  appropriate  the  entire  amount  forfeit- 
ed as  a  liquidation  of  ills  damages — wheth- 
er any  court  would  so  decide  I  do  not  say. 
I  merely  indicate  to  counsel  interested  that 
there  are  strong  grounds  for  holding  that 
the  whole  legal  fabric  of  the  defendants'  de- 
fense might  be  swept  away. 

[4]  But,  in  the  absence  of  argument  and 
in  the  absence  of  mature  consideration  of 
this  matter,  I  deem  It  my  duty  not  to  pass 
upon  tills  question  of  penalty  or  liquidated 
damages,  which  I  certainly  would  have  to 
do  if,  in  my  Judgment,  the  case  did  not  turn 
upon  another  point. 


Whatever  the  legal  effect  of  this  covenant 
may  be,  whatever  its  legal  construction, 
whatever  the  extent  of  its  legal  enforceabil- 
ity, when  it  comes  to  equity  the  case  is  very 
different  The  question  is  whether  this  for- 
feiture and  agreement  for  tihe  liquidation  of 
the  damages  by  the  appropriation  of  the  for- 
feited money  can  be  made  a  bar  to  the  re- 
lief of  the  complainants  in  equity.  The  re- 
lief of  specific  performance  wUch  they  pray 
for?  The  leading  case  in  this  state  bearing 
on  this  branch  of  the  case  is  Origg  v.  Lan- 
dis,  21  N.  J.  Eq.  494,  a  case  in  tlie  Court  of 
Errors  and  Appeals,  decided  in  1870,  in 
which  the  opinion  was  written  by  Mr.  Jus- 
tice Scudder.  I  read  from  21  N.  J.  Eq., 
page  601:  "Penalties,  forfeitures,  and  re-en- 
tries for  conditions  broken  are  not  favored 
in  equity,  and  constitute  a  large  branch  of 
equitable  relief.  Usually,  they  are  held  to 
be  securities  for  the  payment  of  money  and 
the  performance  of  conditions,  and  where 
compensation  can  be  made  for  noniiayment 
and  nonperformance  equity  will  relieve 
against  the  rigid  enforcement  of  the  con- 
tract This  is  upon  the  general  principle 
that  a  court  of  equity  is  a  court  of  con- 
science, and  will  permit  nothing  to  be  don<> 
within  its  Jurisdiction  which  is  unconscion- 
able." 

Pr^f .  Pomeroy,  in  his  work  on  Spedflc  Per- 
formance, In  sections  334  and  335,  in  dealing 
with  the  distinction  between  conditions  pre- 
cedent and  conditions  subsequent  in  contracts, 
points  out:  "That  equity  can  and  does  grant 
relief  in  case  of  the  breach  of  such  a  condi- 
tion, provided  that  adequate  compensation 
can  be  made."  And  he  proceeds  as  follows: 
"No  relief,  however,  will  be  granted  in  case 
of  a  subsequent  condition  if  the  breach  of  It 
was  intentional,  willful,  nor  where  it  will  not 
admit  of  compensation.  When,  however,  tJie 
only  default  of  the  plaintiff  la  delay,  and  the 
position  of  the  defendant  has  not  been  mate- 
rially changed  thereby,  a  performance  after 
the  stipulated  time  may  entitle  the  plaintiff 
to  a  decree  for  a  specific  execution,  since 
mere  lapse  of  time  is  not,  in  general,  a  suf- 
ficient ground  in  equity  for  the  refusal  of  re- 
lief. A  forfeiture  caused  by  the  nonpayment 
of  money,  however  express  may  t>e  the  lan- 
guage of  the  contract,  will,  as  a  general  rule, 
be  relieved  from,  on  the  theory  that  interest 
is  a  sufilclent  compensation." 

It  would  seem  that  the  complainants'  case 
is  clearly  within  these  principles,  and  yet  I 
do  not  find  that  it  is  necessary  for  me  to 
stand  the  case  on  those  principles  because  of 
another  Important  feature  of  the  case  which, 
to  my  mind,  makes  the  true  determination  of 
this  controversy  absolutely  clear. 

The  complainants  paid  their  money  Irregu- 
larly.  In  some  instances,  perhaps  more  tban 
two,  they  paid  two  installments  within  one 
month.  I  think  in  one  or  two  Instances  they 
paid  in  advance.  Am  I  right  about  that,  Mr. 
Dobbins? 

"Mr.  Dobbins:  In  six  instances." 
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The  Court:  A  larger  number  tban  I  rap- 
posed.  They  paid  their  Installments  In  ad- 
vance, and  then  they  fell  behind  and  were  in 
arrears  for  perhaps  two  weeks,  three  weeks, 
foar  weeks,  and  finally,  In  December,  1910, 
after  they  had  paid  abont  $740 — more  than 
balf  the  consideration,  the  price — they  made 
a  monthly  payment  of  $40  three  or  four  days 
after  they  had  been  In  default  for  60  days. 
They  went  to  the  office  of  the  company 
and  tendered  their  money,  and  the  money 
was  received  without  objection.  Nor  does  it 
appear  that  the  company  In  any  way  pointed 
out  to  the  complainants  that  they  were  In 
arrears  or  warned  them  that  a  repetition 
of  the  offense  would  bring  about  a  forfei- 
ture. They  accepted  the  money.  And  then, 
in  January — on  January  24,  1911 — the  com- 
plainants, being,  I  think,  nine  or  ten  days  tn 
arrear,  made  another  payment,  and  that  was 
accepted.  In  February  they  made  another 
payment,  which  was,  I  think,  three  weeks, 
twenty  days.  In  arrear;  and  then  in  March 
tbey  made  another  paymoit,  and  a  still  lon- 
ger period  had  elapsed  during  which  they 
were  in  arrear,  and  all  these  four  payments 
in  snoceasion  were  received  by  the  land  com- 
pany without  protest  and  without  warning 
after  the  complainants  had  beat  in  default 
for  more  than  60  days. 

Now,  I  think  it  is  very  clear  that  this 
conduct  on  the  part  of  the  realty  company 
amounted  to  a  waiver  of  their  right  to  claim 
a  forfeiture  without  notice,  without  warn- 
ing, so  that  the  complainants  could  again 
be  put  upon  their  guard.  Tbey  established 
an  order  of  business  between  themselves 
and  the  complainants  which  Is  inconsistent 
with  the  terms  of  this  covenant.  They  lur- 
ed the  complainants  along  to  make  these 
payments,  to  pay  $160,  and  kept  stUl  and 
said  nothing  about  any  forfeiture  at  all,  and 
after  the  $160  had  been  added  to  the  $700 
or  $800  previously  paid,  so  that  the  aggre- 
gate amount  of  money  which  the  complain- 
ants had  iiald  had  reached  $980,  then  tbey 
shut  down  and  said:  "Tou  are  too  late;  we 
now  elect  to  declare  a  forfeiture  and  appro- 
priate this  money  as  the  measure  of  damag- 
es agreed  npon  in  the  contract" 

ESquity  will  not  allow  transactions  like 
that. 

If  courts  of  equity  could  tolerate  a  per- 
formance of  that  character,  they  might  as 
well  dose.  The  idea  still  prevails  that  In 
courts  of  equity  the  human  conscience  has 
some  function;  that  the  rigidity  and  the 
hardship  of  the  law  are  mitigated. 

I  ttilnk  it  is  very  plain  that  this  is  the 
sort  of  a  case  in  which  the  defendants  have 
sought  to  set  up  an  unconscionable  defense, 
and  that  their  defense  rests  essentially  np- 
on tbeir  own  conduct — is  the  product  of 
their  own  conduct.  They  have  by  their  con- 
duct largely  created  the  conditions  out  of 
which  this  defense  arises  and  upon  which 
(he  defense  is  based. 


My  conclusion  is  that  the  comidainan;^ 
are  entitled  to  a  decree  for  specific  perform- 
ance in  the  usual  form  in  a  case  like  this, 
providing  for  the  pajoneat  of  the  balance  of 
the  price,  with  Interest,  by  the  complainants, 
and  the  delivery  of  the  deed  by  the  defrad- 
ants.  Whether  It  is  necessary  to  liave  the 
decree  carried  out  under  the  direction  of  a 
master  may  be  determined  on  the  settlement 
of  the  decree. 


O'GOBMAN  et  al.  v.  CROWLT  et  al.       . 

(Court  of  Chancery  of  New  Jersey.    April  25, 
1912.) 

1.  Wills  (|  686*)— Testambntabt  Tbusts— 
dlscbetion  of  tbustees. 

The  second  paranaph  of  a  will  gave  to 
testator's  executors  $25,000,  in  trust  to  pay 
the  income  to  testator's  son  during  hia  natural 
life,  but  further  provided  that  said  executors 
could  terminate  "said  trust  and  to  pay  to  my 
said  son  the  said  sum  of  $25,000  whenever  in 
the  opinion  of  m^  executors  his  mental  and 
physical  condition  is  such  that  he  is  competent 
to  attend  to  affairs,"  but  that  if  the  son  die 
durfaig  the  continuance  of  the  trust,  and  before 
the  payment  of  such  sum  to  him,  that  it  be 
paid  to  his  issue;  and  the  fourth  clause  gave 
the  residue  to  testator's  niece,  and,  in  case  she 
be  not  living  at  testator's  death,  then  to  her 
issue,  and  if  there  be  no  issue  then  living  to 
testator's  son.  BeJd,  that  the  authority  to  pay 
the  $25,000  to  testator's  son  was  a  mere  naked 
power  resting  in  the  executors'  discretion,  and 
not  a  power  coupled  with  a  trust,  so  that  the 
executors  could  not  be  compelled  to  pay  it  to 
the  son,  upon  a  showing  that  the  son  was  com- 
petent to  attend  to  bis  affairs. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  1681-1687:  Dec.  Dig.  |  686.*] 

2.  Wills  (|  672*)— Test ahbntabt  Tbusts— 

Ijcfebativb  DiBECnONS. 

A  mere  discretion  in  the  trustees  is  a  mere 
power;  but  an  imperative  discretion  Implies  a 
trust 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  157»-1581;   Dec.  Dig.  I  672.*] 

8.  Trusts  (|  140*)— Disposmow  or  Bsiatb 

BT  Will. 

If  one  had  no  control  during  his  lifetime 
over  the  corpus  of  a  trust  fund  held  in  trust 
for  him,  he  could  not  dispose  of  it  by  wiU. 

[Ed.  Note. — For  other  cases,  see  Trusts, 
Cent.  Dig.  i{  183-187;  Dec.  Dig.  I  140.*] 

Suit  by  Richard  O'Gorman  and  others,  ex- 
ecutors, against  Mary  Crowly  and  others. 
Judgment  for  .def radants. 

John  Bigelow,  of  Newark,  for  complain- 
ants. Thomas  A.  Davis,  of  Orange,  for  de- 
fendant Mary  Crowly.  Edward  O.  Stanley, 
Jr.,  of  Newark,  and  John  P.  Hill,  of  Balti- 
more, Md.,  for  Stella  Lawson  and  others. 

HOWELL,  V.  0.  On  July  28,  1901,  David 
Ledwith  died,  leaving  a  son,  James  H.  Led- 
wlth,  and  leaving  a  will,  which  was  admitted 
to  probate  by  the  surrogate  of  Essex  coun- 
ty. It  contains  the  following  provisions, 
which  are  brought  in  question  in  this  suit: 

"Second.  I  give  and  bequeath  to  my  «cecu- 
tors  hereinafter  named  the  sum  of  twenty- 
five  thousand  dollars  In  trust  to  keep  the 
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same  safely  invested  and  to  pay  tbe  Income 
therefrom  to  my  son,  James  Herbert  Led- 
with  during  the  term  of  hla  natural  life,  but 
I  authorize  and  empower  my  said  executors 
to  terminate  said  trust  and  to  pay  to  my  said 
son  the  said  sum  of  twenty-five  thousand 
dollars  whenever  in  the  opinion  of  my  execu- 
tors his  mental  and  physical  condition  is 
such  tliat  he  la  competent  to  attend  to  af- 
fairs. If,  however,  my  said  son  shall  die 
during  the  continuance  of  said  trust  and  pri- 
or to  the  payment  to  him  of  said  twenty-five 
thousand  doilais,  I  direct  that  said  sum  of 
twenty-five  thousand  dollars  shall  be  paid 
to  his  issue  then  living,  and  if  there  be  no 
Issue  of  my  said  son,  then  living,  said  sum 
of  twenty-flve  thousand  dollars  shall  fall 
back  Into  and  become  part  and  parcel  of  my 
residuary  estate  and  shall  be  disposed  of  as 
directed  in  the  fourth  clause  of  this  my 
wilL" 

"Fourth.  All  the  rest,  residue  and  remain., 
der  of  my  estate,  whether  real,  personal  or 
mixed,  and  wheresoever  situate,  I  give,  devise 
and  bequeath  unto  my  niece  Mary  Crowly, 
daughter  of  my  sister  Bfary,  and  now  resid- 
ing in  Jefferson  street,  Orange,  New  Jersey. 
In  case  my  said  niece  be  not  living  at  the 
time  of  my  death,  then  I  give,  devise  and 
bequeath  my  said  residuary  estate  to  her  is- 
sue, and  if  no  issue  of  hers  be  then  living, 
I  give,  devise  and  bequeath  the  same  to  my 
son  James  Herbert  Ledwlth,  or  if  he  be  then 
dead,  to  his  Issue  then  living,  and  if  no  issue 
of  his  be  then  living  I  direct  that  my  said 
residuary  estate  shall  be  distributed  accord- 
ing to  the  laws  of  the  state  of  New  Jersey  in 
case  W  intestacy." 

By  the  will,  he  named  Richard  O'Oorman 
and  John  T.  Brennan  as  executors  thereof, 
and  they  now  file  their  bill  for  the  purpose 
of  obtaining  directions  as  to  the  distribution 
of  tbe  estate. 

James  H.  Ledwlth  died,  without  issue,  on 
August  16,  1910.  He  was  then  a  resident  of 
New  York.  He  left  a  will,  which  was  ad- 
mitted to  probate  In  that  state,  by  which 
he  devised  all  his  estate  to  his  executors,  in 
trust  to  pay  to  a  Mrs.  Rlker  the  sum  of 
$1,200  per  annum  as  long  as  she  might  live, 
in  equal  quarterly  payments,  out  of  the  in- 
come derived  therefrom,  and  to  pay  the  bal- 
ance to  the  defendants  Mary  Lawson,  Stella 
Lawson,  Rosa  Lawson,  and  Noble  Lawson, 
who  were  his  cousins,  or  to  such  of  them  as 
might  be  living,  In  equal  shares',  at  the  death 
of  Mrs.  Rlker.  The  residuary  legatee  under 
David  Ledwith's  will  and  the  residuary  leg- 
atee under  James  H.  Ledwith's  will  are  made 
defendants.  All  have  answered,  except  Noble 
Lawson;  Mary  Crowly  claiming  the  fund  as 
the  residue  of  David  Ledwith's  estate,  upon 
the  ground  that  there  was  a  direct  devise  of 
the  sum  to  her  by  his  will.  In  case  the  com- 
plainants should  not  have  paid  the  principal 
of  the  trust  fund  to  James  H.  Ledwlth  In 
bis  lifetime^  and  the  Lawsons  claiming  as 


residuary  legatees  of  Jamei;  H.  Ledwlth,  np- 
on  the  ground  that  it  was  the  duty  of  the 
executors,  under  the  circumstances,  to  have 
paid  the  principal  sum  of  the  trust  fund  to 
James  H.  Ledwlth  in  his  lifetime,  and  under 
the  circumstances  James  H.  Ledwlth  had  the 
equitable  title  thereto,  which  passed  to  them 
under  his  will  at  the  time  of  his  death. 

[1]  This  question  involves  a  coBstmction 
of  the  second  paragraph  of  David  Ledwith's 
will  and  a  determination  of  the  inquiry 
whether  It  ever  became  the  duty  of  the  ex- 
ecutors to  transfer  to  the  life  tenant  tbe 
principal  of  the  trust  fund;  and  this  in- 
volves the  further  inquiry  whether  the  au- 
thority given  to  the  executors  was  a  mer» 
naked  power  resting  in  their  uncontrolled 
discretion,  or  whether  it  was  a  power  cou- 
pled with  a  trust,  whidi  made  It  their  im- 
perative duty  to  have  distributed  the  fund 
to  James  H.  Ledwlth,  upon  the  ascertain- 
ment of  the  tact  of  bis  competency  "to  at- 
tend to  afltairs."  It  must  be  conceded  that 
if  the  direction  given  in  tliat  behalf  to  the 
executors  rested  wholly  in  their  discretion 
this  court  can  have  no  jurisdiction  to  com- 
pel its  exercise.  If,  on  the  other  tiand,  the 
provision  is  a  power  Joined  to  a  trust,  so 
that  an  imperative  direction  can  be  found 
in  the  will,  then,  under  certain  circumstanc- 
es, this  court  might  compel  the  exercise  of 
the  power,  or  exercise  it  itself  in  favor  of 
the  cestui  que  trust '  If  this  be  found  to 
be  the  case,  then  the  further  question  arises 
whether  it  must  have  been  compelled  in  bis 
lifetime,  or  whether  his  residuary  legatees, 
tbe  Lawsons,  after  his  death,  can  be  permit- 
ted to  bring  a  suit  for  that  purpose. 

[2]  It  may  be  said  generally  ttiat  a  mere 
discretion  is  a  mere  power;  but  tliat  an  im- 
perative discretion  implies  a  trust  The  gen- 
eral rules  on  the  subject  are  found  In  1  Per- 
ry on  Trusts  (6tb  Ed.)  {  248,  under  the  title 
"Trusts  That  Arise  by  Construction  from 
Powers."  They  have  likewise  received  con- 
siderable illustration  in  this  state.  In  Read 
V.  Patterson,  44  N.  J.  Eq.  211,  14  Atl.  490, 
6  Am.  St  Rep.  877,  Mr.  Justice  Depue, 
speaking  for  the  Court  of  Errors  and  Ap- 
peals, stated  the  rule  as  follows:  "Where 
the  power  given  to  trustees  Is  wholly  discre- 
tionary to  do,  or  not  to  do,  a  particular  thing 
In  their  discretion,  the  court  has  no  juris- 
diction to  lay  a  command  or  prohibition  up- 
on the  trustees  as  to  the  exercise  of  that 
power,  provided  their  conduct  be  bona  fide, 
and  their  determination  is  not  influenced  by 
improper  motives.  Where  the  jwwer  Is  con- 
pled  with  a  trust  or  duty,  the  court  will  en- 
force a  proper  and  timely  exercise  of  tbe 
power;  but  if  it  be  given  upon  a  trust  to 
be  executed  in  the  discretion  or  upon  tbe 
judgment  of  the  trustee,  the  court  will  not 
interfere  with  the  trustee's  discretion  in  ex- 
ecuting the  trust  im.less  he  has  exercised 
his  discretion  mala  fide."  In  that  case,  there 
was  a  clear  expression  of  the  intentioa  of 
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the  testator  of  an  imperatlTe  direction  to 
pay  out  a  portion  of  the  tmst  funds  for  par- 
ticular purposes,  In  his  discretion;  that  Is 
to  say,  he  was  required  to  make  the  pay- 
ment, but  the  amount  and  the  manner  and 
tile  times  and  the  other  circumstances  at- 
tending it  were  discretionary  with  him. 
And,  concerning  this  branch  of  the  case,  Mr. 
Justice  Depue  says  further:  "A  court  of 
equity  wUl  examine  Into  the  conduct  of  a 
trustee  In  the  execution  of  his  discretionary 
powers,  and  will  assume  control  over  the 
trustee's,  conduct,  and,  if  need  be,  will  take 
upon  ItseU  the  execution  of  the  tmst;  bat 
ibe  court  will  exerdae  this  prerogatlre  with 
great  caution,  and  will  not  displace  the  trus- 
tee trom  exercising  his  functions,  unless, 
upon  a  consideration  of  the  reasons  and 
RTounds  upon  which  he  has  acted.  It  appears 
that  he  has  abused  bis  tmst  and  that  his 
acts  In  the  premises  hare  not  been  within 
the  limits  of  a  sound  and  honest  execution 
of  the  trust"  I  understand  this  case  to  de- 
cide tlut  tills  court  will  never  Interfere  with 
the  discretion  of  a  trustee,  wliere  it  is  a 
matter  of  pure  discretion  on  Ills  part  wlietb- 
er  be  will  or  will  not  do  a  certain  tiling; 
but,  where  the  doing  of  tills  spedfled  tiling 
appears  to  be  Imperatlye,  but  the  metliodB 
or  details  are  discretionary  with  him,  then 
and  in  such  case  the  court  will  exercise  a 
CDDtrol  orer  his  discretion,  but  that  only  in 
a  case  where  he  has  acted  mala  fide,  or  has 
abused  his  trust  In  some  cases,  the  court 
will  go  so  far  as  to  execute  the  trust  itself 
on  equitable  principles. 

In  Larkln  v.  Wlkoft,  75  N.  J.  Eq.  462,  72 
m.  98.  79  Atl.  365,  affirmed  77  N.  J.  Bq. 
»»,  78  Atl.  1134,  the  opinion  written  by  Vice 
Chancellor,  now  Cliancellor,  Walker,  illus- 
trates the  doctrine  quite  fully.  There  the 
controversy  arose  ont  of  a  deed  of  trust  by 
which  the  dcmor  conveyed  real  estate  and 
rave  personal  property  upon  a  trust  to  main- 
tain a  bouse  of  worship.  It  contained  this 
provision:  "Whenever  from  any  cause  it 
ehaii  seem  to  the  said  trustees  clearly  ex- 
pedient to  discontinue  the  plan  of  holding 
the  said  property  for  said  use  as  aforesaid, 
they,  the  said  trustees,  being  the  Judges  and 
folly  authorized  to  decide  such  discontinuance 
upon  all  or  any  case  whatever,  then  in  such 
case  of  non-user,  abandonment  or  discontinu- 
ance the  said  trustees  siiall  hold  the  said 
land  and  all  buildings  thereon  as  the  prop- 
erty of  tlie  said  trustees  for  the  use  of  the 
Plret  Presbyterian  CSiurch,"  etc.  They  de- 
cided to  discondnne  the  use  of  the  property 
lor  religions  purposes,  and  to  sell  the  same ; 
and  the  question  was  whether  this  action 
was  within  their  uncontrolled  discretion  or 
not  The  Vice  Chancellor  collects  all  the 
cases,  and  holds  that,  where  a  power  is  given 
to  trustees  to  do,  or  not  to  do,  a  particular 
thing  at  tbelr  discretion,  the  court  has  no 
lurlsdictlon  to  lay  a  command  or  a  prohibi- 
tion upon  them  as  to  the  exercise  of  that 


power,  provided  tlielr  conduct  be  bona  flde, 
and  their  determination  is  not  influenced  by 
Improper  motives.  One  of  the  cases  refer- 
red to  is  Talbott  V.  Marshfleld,  2  Dr.  ft  Sm. 
286,  decided  l>y  Vice  Chancellor  Kindersley, 
in  wliich  it  appeared  that  it  was  the  inten- 
tion of  the  testator  that,  if  a  certain  exigen- 
cy arose,  the  trustees  should.  If  they  saw  fit 
In  tile  exercise  of  their  discretion,  notwith- 
standing the  gift  in  remainder,  hand  over 
the  corpus  of  the  fund  to  the  persons  enti- 
tled for  life.  He  held  that  the  court  would 
not  Interfere  with  the  honest  exercise  of 
such  discretion,  and  that  the  mere  exercise 
of  such  a  power  would  afford  no  reason  why 
the  money  should  not  be  paid  into  court,  and 
that  inasmuch  as  the  power  might  never  b« 
exercised,  the  bringing  of  the  money  into 
court  would  not  in  the  slightest  degree  pre- 
vent its  being  exercised. 

On  belialf  of  the  residuary  legatees  under 
James  H.  Ledwlth's  will  (the  lAwsons),  three 
cases  were  cited  which  I  am  constrained  to 
hold  have  little  or  no  application  to  the  ques- 
tion in  liand.  They  are  Welland  v.  Town- 
send,  33  N.  J.  Bq.  888,  Pedri(^  v.  Pedrick, 
48  N.  J.  Kq.  813,  21  AtL  946,  and  DOUngbam 
V.  Martin,  61  N.  J.  Bq.  276,  49  AU.  143,  aU 
cases  in  this  court  In  Welland  v.  Town- 
send,  there  was  an  Imperative  duty  cast 
upon  the  trustees  to  provide  for  the  support 
of  members  of  the  testator's  immediate  fam- 
ily; but  the  amount  was  necessarily  left  to 
the  discretion  of  the  executor.  It  was  there 
held,  in  accordance  vrlth  the  rule  wUch  I 
iiave  attempted  to  state,  that  in  case  of  the 
failure  of  the  trustee  to  act  the  court  would 
execute  the  trust  through  a  successor,  to  be 
appointed  by  substituting  equitable  rules  in 
place  of  the  arbitrary  power.  In  Pedrldc  v. 
Pedrick,  there  was  a  directi<Mi  for  the  pay- 
ment to  tile  complainant  (a  son)  by  the  ex- 
ecutor of  one-tliird  of  the  residue  of  the 
estate  at  such  times  and  in  such  sums  a& 
the  executor  should  deem  most  for  the  lega- 
tee's good,  and  giving  further  directions  about 
the  manner  in  which  the  executor  should 
lact,  in  case  the  son  did  not  make  inroper 
use  of  his  money.  Here  vras  Ukewlse  an  im- 
perative trust;  the  manner  of  its  execution 
alone  being  discretionary  with  the  trustee. 
It  was  held  that  this  was  a  sort  of  trust 
which  the  court  would  take  Jurisdiction  over. 
In  Dillingham  v.  Martin,  the  real  question 
decided  was  whether  a  substituted  trustee 
liad  the  right  to  perform  all  the  acts  which 
the  will  of  the  testator  authorized  the  orig- 
inal trustees  to  perform.  There  the  suc- 
ceeding trustee  was  appointed  by  the  or- 
phans' court;  and  it  was  held  that  under  the 
peculiar  terms  of  the  will  and  of  the  or- 
phans' court  act  (P.  L.  1898,  p.  715),  the  suc- 
ceeding trustee  did  not  have  the  right  and 
could  not  in  his  own  discretion  and  on  his 
own  Judgment  make  the  advances  which  the 
original  trustee  bad  the  authority  to  make, 
at  his  discretion,   in  accordance  with  the 
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terms  of  the  will;  -yet  tbe  Chancellor  says 
that  It  does  not  foUow  that  the  court  would 
not  superintend  the  execution  of  the  trust  un- 
der equitable  rules,  and  require  the  substi- 
tuted trustee  to  distribute  the  fund  In  ac- 
cordance therewith,  upon  a  proper  presenta- 
tion of  facts  for  that  purpose.  It  Is  quite 
clear,  upon  reading  the  provisions  of  the 
will  in  that  case,  that  there  was  an  impera- 
tive duty  cast  upon  the  original  trustee; 
and  that  the  trust  belonged  to  that  class 
which  the  court  will  superintend. 

In  view  of  the  rules  laid  down  in  Read  v. 
Patterson,  let  us  examine  the  provision  of 
tbe  will  to  ascertain  what  the  duty  of  the  ex- 
ecutors was.  They  were  (1)  to  set  apart 
|2S,000  and  keep  the  same  safely  invested, 
and  (2)  to  pay  the  Income  therefrom  to 
James  H.  Ledwlth  during  the  term  of  his 
natural  life.  These  requirements  were  scru- 
pulously complied  with  by  them.  Having 
created  this  situation,  he  next  authorized  his 
executors  to  terminate  it  and  pay  the  corpus 
of  the  estate  to  tbe  IKe  tenant  "whenever  in 
tbe  opinion  of  my  executors  his  mental  and 
physical  condition  is  such  that  he  is  compe- 
tent to  attend  to  affairs."  I  find  in  this  no 
Imperative  direction  to  pay  the  principal 
sum  to  the  life  tenant  There  Is  no  con- 
struction of  these  words  which  could  lead 
to  that  conclusion.  The  executors  held  a 
fund  which  they  were  authorized  to  pay  In 
a  certain  way;  but  where  are  the  words 
which  Indicate  that  It  was  the  intention  of  the 
testator  that  they  should  be  bound  to  make 
the  payment?  The  testator  had  created  a 
situation  which  the  executors  might  change 
In  their  discretion ;  .  but  where  do  we  find  In 
this  will  any  expressions  which  require  them 
to  do  so?  There  Is  nothing  to  Indicate  that 
the  testator  had  any  such  positive  and  abso- 
lute direction  in  his  mind;  nor  is  there  any- 
thing In  the  situation  as  developed  by  tbe 
evidence  which  could  lead  to  any  such  con- 
clusion. The  fact  that  the  life  tenant  never 
made  any  demand  upon  the  executors  for 
payment  of  the  money  to  him  indicates  his 
satisfaction  with  the  conditions ;  and  it  may 
be  said,  perhaps,  that  his  acquiescence  might 
be  all  the  warrant  that  the  executors  would 
need  for  their  nonaction. 

I  must  therefore  hold  that  the  discretion 
given  by  this  wUl  to  the  executors  was  a 
mere  i»ower,  to  be  exercised  at  their  own 
will,  over  which  neither  tbe  life  tenant  nor 
this  court  could  have  exercised  any  authori- 
ty; that  there  Is  no  imperative  trust,  for 
the  breach  of  which  an  appeal  could  be  had 
to  this  court ;  and  that  this  court  has  no 
Jurisdiction  whatever  In  that  matter. 

[3]  Having  decided  In  favor  of  the  residu- 
ary legatee  under  the  David  Ledwlth  will,  I 
do  not  feel  It  necessary  to  decide  the  ques- 
tion whether  tbe  Lawsons  are  in  a  position 
to  lay  claim  to  the  fund  or  not  In  their 
answer,  they  claim  that  the  trust  under  the 


David  Ledwlth  will  was  terminated  dnrine 
tbe  life  of  Jamea  H.  Ledwlth;  and  that  be- 
fore his  death  be  became  entitled  to  receive 
from  tbe  complainants,  as  his  absolute  prop- 
erty, tbe  principal  of  the  trust  fund.  Tbe 
argument  to  support  this  view  Is  that  there 
came  a  time  in  tbe  life  of  James  H.  Led- 
wlth when,  as  a  matter  of  fact,  and  without 
referoice  to  tbe  thought  of  tbe  executors 
on  tbe  subject  bis  mental  and  physical  condi- 
tion was  such  that  he  was  competent  "to 
attend  to  afTalrs,"  whatever  that  may  mean. 
It  will  be  readily  observed  from  tlw  views 
which  have  been  already  expressed  that  this 
provision  of  David  Ledwlth's  wlU  was  not 
automatic  or  self-execntiiiK.  Tbe  trust  could 
not  determine  Itself;  nether  could  James 
H.  Ledwlth  put  an  and  to  tt  by  bis  will,  nor 
by  any  other  act  It  required  the  authority 
and  power  of  tbe  executors,  who  might  act 
or  not  A>  they  saw  fit.  If  James  H.  Led- 
wlth was  not  invested  with  title  to  or  con- 
trol over  this  property  In  bis  lifetime,  and 
he  certainly  had  no  such  power  or  control, 
I  do  not  see  how  he  could  dispose  of  it  by 
will,  or  authorize  any  one  to  Intermeddle. 

My  conclusion  Is  that  the  executors  must 
transfer  the  fimds  In  their  bauds  to  tbe  de- 
fendant Mary  Crowly. 


LYNCH  ▼.  PUBLIC  SERVICE   CORPORA- 
TION. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
May  9,  1912.) 

1.  Street  Railroads  (J  100»)  —  Injuubs— 
contributobt  fault  —  usb  of  pubclf 
Highways. 

Coasting  on  a  public  street  is  not  such  an 
illegal  act,  constituting  a  public  nuisance,  as 
will  bar  a  child  so  coasting  from  recovering  for 
injuries  received  in  a  collision  with  a  street  car. 
[Bd.  Note. — ^EV>r  other  caseR.  see  Street  Rail- 
roads, Cent  Dig.  fi  217,  218;  Dec  Dig.  i 
100.*] 

2.  Stbebt  Railkoaos  (S  102*)— Colubioits — 
Neolioence. 

Where  one  engaged  In  coasting  on  a  public 
street  was  injured  in  a  collision  with  a  street 
car  in  consequence  of  tbe  negligence  of  the 
motorman,  and  not  in  consequence  of  any  con- 
tributory negligence,  he  could  recover  from,  the 
street  railroad  company  for  the  injuries  re- 
ceived, though  coasting  Is  a  public  nuisance. 

[E!d.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {{  186,  194,  200,  203;  £>ec. 
Dig.  f  102.»] 

3.  Stbeet  Railroads  (J  117*)— Oolusiors — 

CONTBIBUTOBT   NE0LI0ENCB--QUKSnON      FOB 
JURT. 

Whether  a  person,  injured  in  a  collision 
with  a  street  car  while  coasting  on  a  public 
street,  was  guilty  of  contributory  negbgenee 
held,  under  the  evidence,  for  the  jury. 

[EJd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  il  239-2S7;  Dec.  VUg.  | 
117.*] 

4.  Stbevt  Railroads  (§  117*)— Colubioits — 
Neolioence — Question  fok  Just. 

Whether  a  motorman  in  charge  of  a  streec 
car  ooUiding  with  a  person  coasting  on  a  public 
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street  was  guilty  of  negligence  keld,  nnder  the 
evidence,  fop  the  jury. 

[i;d.  Note.— For  other  cases,  see  Street  Rail- 
roHds.  Cent  Dig.  !{  239-257;  Dec.  Dig.  { 
117.») 

Trenchard,  Voorhees,  and  Vredenburgh,  JX, 

dissenting. 

Error  to  Supreme  Court. 

Action  by  Mildred  Lynch,  by  next  friend, 
against  the  Public  Service  Corporation. 
There  vaa  a  Judgment  of  the  Supreme  Court 
for  defendant,  and  plaintiff  br&igs  error. 
Beverged,  and  new  trial  granted. 

Benjamin  M.  Wdnbers,  of  Newark,  for 
plaintiff  in  error.  Lefferta  S.  Hoffman,  of 
Newarlc  (Leonard  J.  Tynan  and  Howard 
MacSherry,  both  of  Newark,  on  tbe  brief), 
for  defendant  in  error. 

VltOOM,  J.  The  accident  upon  which  this 
snit  was  based  occurred  at  about  6:30  in  tbe 
■ftemoon  of  January  7,  1910,  in  tlie  dty 
of  Newark,  at  the  comer  of  Montclalr  and 
Ht  Prospect  ayennes.  Tbe  plaintiff,  a  child 
of  13  years,  was  riding  down  Montclair  ave- 
nne  on  a  bobsled  with  a  number  of  other  per- 
sons, and  the  injury  she  received  was  occa- 
sioned by  the  bobsled  coming  into  collision 
with  a  trolley  car  of  the  defendant  com- 
pany. 

It  appeared  from  the  evidence  that  Mont- 
clalr avenue  was  a  street  used  by  children 
and  others  for  coasting,  and  that  on  the  aft- 
ernoon in  qnestion  many  had  taken  advan- 
tage of  the  sport  Montclair  avenue  runs 
cast  and  west,  and  is  intersected  by  Mt. 
Prospect  avenue,  which  runs  north  and 
south,  and  upon  tbe  latter  the  defendant 
runs  and  operates  trolley  cars;  that  the  trol- 
le;  company  was  aware  of  the  use  of  Mont- 
clair avenue  for  coasting  appears,  and  It 
caosed  all  of  its  cars  at  that  time  which 
were  going  north  to  stop  at  the  first  or  south- 
erly crossing,  and  all  the  cars  going  south 
to  stop  at  the  first  or  northerly  crossing.  It 
appeared  that  a  number  of  boys  stood  at 
tbe  comer  of  Montclair  and  Mt  Prospect 
arennes  from  time  to  time  and  signaled  to 
tbe  sleds  and  also  to  the  cars.  The  plaintiff 
had  by  Invitation  made  two  trips  down  ou 
tbe  bobsled  In  question,  and  the  accident  oc- 
curred on  the  third  trip.  The  sled  was  equip- 
ped with  a  bell,  which  was  kept  ringing  all 
the  way  down  the  hill.  The  sled  was  about 
12  feet  in   length,  and  could  be  steered. 

On  the  trip  wboi  the  accident  occurred, 
a  7onng  man  stood  at  the  comer  of  the  ave- 
nues in  question  and  signaled  to  the  sleds  to 
come  down  tbe  bUL  Soon  after  he  did  this. 
I>e  saw  a  car  coming  along  Mt  Prospect  ave- 
ane  from  tbe  south,  and  wliich  was  then 
about  a  block  away.  Fearing  tbe  car  was 
not  going  to  stop,  he  ran  towards  it  the 
iRigth  of  a  lot  about  8S  feet,  and  signaled  it 
to  stop.  Tbe  car,  as  it  got  to  him,  slowed 
op;  he  Jumped  from  the  trade,  when  the 


motorman  put  on  a  burst  of  speed  and  ran 
his  car  across  Montclair  avenue  and  col- 
lided with  the  bobsled.  It  also  appeared  tttat 
the  person  steering  tbe  sled  saw  the  car  slow 
up  and  thai  start  again;  whereupon  he 
started  to  turn  liis  sled  up  Mt.  Prospect  ave- 
nue, and  would  have  made  the  tnm,  but 
tbe  car  put  on  the  burst  of  speed,  which 
caused  the  collision. '  Tbe  plaintiff  received 
severe  and  permanent  injuries  as  a  result  of 
the  collision. 

At  the  close  of  the  plalntifTs  case,  the  de- 
fendant moved  for  a  nonsuit,  which  was 
granted  by  the  court,  and  Judgment  entered 
thereon. 

In  granting  the  motion  for  a  nonsuit,  tbe 
trial  Judge  said  that  "on  a  motion  to  nonsuit 
two  questlona  arise  in  tills  case:  First,  is 
there  evidence  tending  to  show  that  there 
was  want  of  due  care  in  the  ojperatlon  of  the 
car  which  was  a  cause  of  the  acddoit  Sec- 
ondly, does  it  appear  that  the  plaintiff  by 
her  own  fault  contributed  to  the  Injury?  In 
this  qnestion,  the  word  fault'  is  used,  not  in 
a  popular  sense,  but  in  a  legal  sense.  There 
is  evidence  to  go  to  the  Jury  on  the  question 
whether  the  car  was  operated  with  due  care. 
I  pass  at  once  to  the  other  question,  which 
is  this:  Does  it  appear  from  the  plaintifCs 
own  case  that  her  own  fault  was  a  proxi- 
mate, direct,  and  immediate  contributing 
cause  of  the  injury?  The  declaration  al- 
leges that  the  bobsled  was  lawfully  crossing 
Mt.  Prospect  avenue.  If  this  be  true,  the 
plaintiff  was  not  at  fault  Is  it  true?  The 
decision  of  the  motion  to  nonsuit  turns  on 
the  answer  to  this  question."  He  further 
went  on  to  say  that  an  act  which  seriously 
interferes  with  the  legitimate  use  of  a  public 
highway  and  endangers  the  safety  of  the 
travelers  upon  it  is  a  public  nuisance,  and 
that  one  who  voluntarily  and  intelligently 
participates  in  such  act  is,  in  a  legal  sense, 
a  wrongdoer ;  but  be  added  that  coasting  on 
a  public  lilgbway  was  not  always  and  neces- 
sarily a  public  nuisance ;  that  it  depended  on 
circumstances.  He  further  held  that  to 
coast  downhill  on  a  bicycle.  If  under  control, 
was  not  a  nuisance,  and  it  would  not  be  a 
nuisance  to  coast  downhill  on  runners,  pro- 
vided it  is  in  the  power  of  the  person  who 
gnldes  tbe  vehicle  to  check  and  stop  it  If 
occasion  requires;  but  that  it  was  Improper 
to  launch  upon  a  highway  a  traveling  body 
of  great  weight,  which  is  Incapable  of  con- 
trol as  to  its  speed,  and  capable  of  Imper- 
fect control  as  to  its  direction. 

The  contention  on  the  part  of  the  defend- 
ant was  even  broader  than  the  ruling  of  the 
trial  court  It  was  that  the  plaintiff  inter- 
fered with  its  rights  upon  the  public  streets, 
and  that,  against  the  company,  she  was  a 
trespasser,  and  the  duty  of  the  company  was 
such  as  is  due  to  any  trespasser,  to  wit 
merely  to  refrain  from  willfully  injuring  her. 

We  think  the  view  takm  of  the  case  by 
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tbe  trial  court  was  erroneous.  The  granting 
of  the  nonsnit  at  the  close  of  the  plaintiff's 
case  cotild  be  Justified  only  npon  the  ground 
that  the  act  of  the  plaintiff  was  a  public 
nuisance,  in  fact,  a  nuisance  per  se,  the  ex- 
istence or  nonexistence  of  which  is  admit- 
tedly a  question  of  law  purely.  If  the  act 
was  not  a  public  nuisance,  then  whether  or 
not  the  particular  thing,  act,  omission,  or 
use  of  property  complained  of  was  in  fact 
a  nuisance  was  to  be  determined  by  tbe 
jury.    21  Am.  &  Eng.  Ency.  p.  621. 

[1]  We  cannot  concede  that  coasting  upon 
a  public  street  is  an  illegal  act,  so  as  to 
constitute  it  a  public  nuisance.  Public  high- 
ways are  intended  for  pleasure  uses  as  well 
as  business  uses;  and  it  is  difilcult  to  see 
why  a  sled  coasting  downhill  should  be  said 
to  be  a  public  nuisance  any  more  than  a 
sleigh  drawn  by  horses  going  down  tbe  same 
highway. 

The  matter  of  tbe  coasting  or  sled  riding 
in  a  public  street  has  been  a  subject  of  de- 
cision in  several  Jurisdictions ;  and  we  agree 
with  the  contention  of  the  plaintiff  in  error 
that  the  most  logical  opinion  upon  tbe  sub- 
ject is  that  of  Justice  Gooley,  in  tbe  case 
of  Burford  t.  Grand  Rapids,  53  Mich.  98, 
18  N.  W.  671,  61  Am.  Rep.  105,  where  he 
held  that  "coasting  does  not  necessarily  in- 
terfere with  the  customary  use  of  the  street, 
and  might  be  indulged  in  with  no  serious  in- 
conVenience  to  any  one,  not  only  in  many 
places  In  the  country  towns,  but  even  within 
the  limits  of  Incorporated  cities  and  vil- 
lages. We  are  accustomed  to  make  our  pub- 
lic ways  four  rods  in  width,  but  it  Is  not 
expected  that  the  whole  four  rods  will  be  oc- 
cupied for  travel ;  and  it  is  possible  to  make 
use  of  parts  of  tbe  public  highway  without 
encroaching  at  all  upon  tbe  portions  kept  in 
repair  and  used  for  passage.  *  *  *  It 
could  not  be  seriously  contended  that  for  the 
municipal  authorities  to  permit  coasting  up- 
on such  a  street  would  be  to  license  a  public 
nuisance.  On  the  contrary,  as  the  sport  is 
healthful  and  exhilarating,  it  seems  suffi- 
ciently proper,  if  the  street  is  not  put  to 
other  public  use,  that  this  diversion  be  al- 
lowed, if  not  expressly  sanctioned.  The 
sport  itself  Is  not  entirely  foreign  to  the  pur- 
poses for  which  public  ways  are  established ; 
for  the  use  of  these  ways  for  pleasure  rid- 
ing is  perfectly  legitimate,  and  coasting  is 
only  pleasure  riding  in  a  series  of  short  trips 
repeated  over  tbe  same  road,  not  differing 
essentially  from  tbe  riding  in  sleighs,  of 
which  so  much  is  seen  on  tbe  streets  of 
northern  cities,  when  suitable  weather  and 
proper  conditions  invite  to  their  enjoyment" 
See,  also,  Hutchinson  v.  Concord,  41  Vt  272, 
98  Am.  Dec.  584;  Faulkner  v.  City  of  Au- 
rora, 86  Ind.  130,  44  Am.  Rep.  1 ;  Jackson  v. 
Castle,  80  Me.  119,  13  Atl.  40. 

[2]  If  It  be  true  that  the  plaintiff  was  en- 
gaged in  a  sport  which,  when  Indulged  in  in 


the  public  streets,  amounted  to  a  public  nnl-  i 
sance,  yet  we  think  that  if  her  injury  re- 
sulted from  the  negligence  of  the  motorman, 
and  not  from  any  negligence  on  her  part, 
she  was  entitled  to  recover.  D.,  L.  &  W.  R. 
R.  Go.  ▼.  Trautwein,  52  N.  J.  Law,  169,  19 
Ati.  178,  7  L.  R.  A.  435,  19  Am.  St  Rep.  442. 

[3,4]  Tbe  question  of  the  negligence  of 
the  motorman  and  the  contributory  negli- 
gence of  tbe  plaintiff  was  clearly  for  the  Ju- 
ry. There  was  evidence  which  shows  that 
the  motormen  of  tbe  defendant's  cars  were 
aware  that  the  hill  on  Montclalr  avenue  was 
being  used  by  children  and  others  for  coast- 
ing, and  that  a  young  man  was  usually  at 
the  intersection  of  Montclalr  and  Mt  Pros- 
pect avenues  to  warn  trolley  cars  of  tbe  ap- 
proach of  coasters,  and  that  the  motorman 
of  this  particular  car  bad  received  warning 
of  tbe  approach  of  this  bobsled.  Whether 
tbe  plaintiff  can  be  held  negligent  in  doing 
what  she  did  with  these  precautions  liaving 
first  been  taken  is  for  the  Jury ;  and  wheth- 
er tbe  motorman,  who  apparently  understood 
the  signal  by  first  slowing  down  his  car,  and 
then  disregarded  it  by  putting  on  a  "burst 
of  speed,"  was  himself  negligent  manifestly 
was  a  question  for  the  Jury. 

Tbe  Judgment  of  nonsuit  must  be  reversed, 
and  a  new  trial  granted. 

TRBNGHARD,  YOORHEES,  and  YRD- 
DBNBURGH,    JJ..   dissent 


VREELAND  v.  ERIE  B.  CO.  et  aL 

(Court  of  CSiancery  of  New  Jersey.    March  20, 
1012.) 

Eminent  Domain  (|  17*)— Pbopebtt  RioBts 

—Invasion. 

Where  the  cutting  of  fire  lines  under  an- 
thority  of  Laws  1909,  p.  102,  providing  that 
fire  lines  may  be  cut  on  property  adjoining  rail- 
road right  of  ways,  is  over  the  objection  of  a 
property  ou-ner  affected,  and  tbe  public  neces- 
sity for  cutting  the  lines  is  the  direct  result  ot 
the  establishment  and  operation,  under  public 
authority,  of  tbe  railroad  and  for  the  protec- 
tion of  the  public  against  the  danger  consequent 
upon  such  operation,  the  consequent  destmction 
of  trees  and  other  herbage,  without  compensation 
to  the  owner,  is  an  invasion  of  his  constitution- 
al rights  of  private  property,  regardless  of  the 
value  of  the  property  destroyed. 

[Ed.  Note. — For  other  cases,  see  E^minent  Do- 
main, Cent.  Dig.  i  90;    Dec.  Dig.  {  17.»] 

Bill  by  James  R.  Vreeland  against  the 
Erie  Railroad  Company  and  another  to  en- 
join cutting  of  fire  lines.  Conclusions  for 
complainant 

William  X.  Lewis,  of  Pateraon,  for  com- 
plainant Edmund  Wilson,  Atty.  Qoi.,  and 
Nelson  Qaskill,  Asst  Atty.  Gen.,  for  defend- 
ant Forest  Park  Reservation  Co. 

TEN  ETCK,  Advisory  Master.  The  com- 
plainant seeks  to  enjoin  tbe  defendants  from 
carrying  into  ^ect  their  purpose  to  enter 
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upon  complalnanf  B  woodlands  and  cut  trees, 
brush,  etc.,  for  the  purpose  of  constructing 
'•fire  lines,"  under  the  authority  of  the  stat- 
ute passed  In  1909  (chapter  74),  entitled  "An 
act  for  the  protection  of  woodlands."  The 
purpose  of  this  act  Is  to  protect  woodlands 
from  danger  of  Are  from  locomotives  oper- 
ated upon  railroads  adjoining  such  lands. 

In  the  case  of  CJostlgan  v.  Pennsylvania 
Ballroad.  54  N.  J.  Law.  233,  23  Atl.  810,  the 
court  holds  that  no  private  owner  can  have 
any  remedy  for  special  Injuries  arising  In- 
ddentally  from  the  operation  of  railroads, 
except  such  as  are  due  to  negligence;  these 
Include  the  sounding  of  whistles,  the  emission 
of  smoke  and  sparks,  noise,  vibration,  smells 
from  freight.  Interference  with  highways,  and 
all  public  Injuries.  The  franchise  granted, 
permitting  such  operation,  legalizes  nets 
which  are  the  necessary  concomitants  of  the 
use  of  the  franchise,  and  which  would  other- 
nlse  constitute  public  nuisances.  But  such 
permission  does  not  legalize  acts  which  are 
a  direct  inyaslon  of  private  property,  under 
color  of  the  franchise,  nor  confer  the  right 
to  impose  any  servitude  upon  adjoining  prop- 
erty, even  though  that  be  necessary  for  the 
construction  and  operation  of  the  road.  For 
the  use  or  occupation  of  property,  the  rail- 
road must  purchase  or  condemn,  and  pay 
for  the  rights  acquired.  The  appropriation 
of  private  property  to  such  use,  by  any  other 
means  than  purchase  or  condemnation,  would 
be  a  violation  of  the  constitutional  probibi- 
tloa  The  rule  Is  the  same  whether  the  ap- 
propriation be  temporary  or  partial,  or 
whether  it  be  total  or  complete;  the  differ- 
ence being  only  in  degree.  In  that  case,  it 
was  held  that  injury  to  adjoining  property, 
caused  by  the  additional  lateral  pressure  of 
the  high  embankments  built  by  the  railroad, 
was  actionable. 

In  the  present  case,  the  necessity  for  the 
cutting  of  the  trees,  etc.,  and  construction 
of  the  fire  lines  arises  solely  from  the  fact 
of  the  proximity  of  the  railroad  and  Its 
operation.  For  the  incidental  danger  from 
fire  resulting  from  such  operation,  and  thus 
legalized,  the  owner  has  no  remedy,  and  no 
redress  in  case  of  actual  damage  from  fire, 
except  such  as  may  result  from  negligence. 
But  the  Legislature  could  not  authorize  the 
railroad  company,  either  for  the  purpose  of 
constrtiction  or  operation  of  its  road,  to  take 
or  injure  any  property  or  property  rights  of 
the  adjoining  owner,  without  compensation. 
This  would  be  a  direct  invasion  of  private 
property. 

If  the  company  had  authority  to  cut  fire 
lines,  such  cutting  would  undoubtedly  great- 
ly reduce  the  possibility  of  fire,  and  would 
In  all  probability  preserve  the  company  from 
all  liability  to  adjoining  owners,  arising  from 
fire;  and  even  the  negligent  permission  of 
qiarks  to  escape  from  a  locomotive  would,  in 
nch  case,  not  result  In  starting  any  fires. 
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But  such  authority,  if  granted  only  for  the 
purpose  of  preserving  the  railroad  from  pos- 
sible liability,  and  if  not  required  on  account 
of  any  danger  to  the  public,  would  have  been 
clearly  unconstitutional. 

This  question  arises:  The  public  having 
legalized  the  nuisance  and  the  danger  conse- 
quent on  it,  and  having  already  subjected 
the  adjoining  owner  to  serious  and  constant 
danger,  for  which  he  is  in  no  wise  respon- 
sible, and  for  which  he  never  received  any 
compensation,  can  it  go  still  further,  and  by 
the  exercise  of  the  police  power  protect  it- 
self from  the  consequences  of  such  grant, 
taking  for  that  purpose  the  private  property 
of  the  owner,  without  any  compensation  to 
him,  by  authorizing  the  destruction  of  every 
tree  and  other  growing  thing  on  the  10-foot 
strip,  and  the  cutting  out,  as  the  statute  pro- 
vides, on  the  whole  strip  of  100  to,  200  feet 
In  width? 

Many  .of  these  trees  may  be  of  great  value. 
The  principle  involved  does  not  depend,  how- 
ever, upon  the  value  of  the  property.  Costi- 
gan  v.  P.  R.  R.  Co.,  supra. 

In  my  judgment,  it  is  clear  that  such  tak- 
ing cannot  be  justified  under  the  police  pow- 
er. This  is  not  a  case  where  the  danger  to 
the  public  is  caused  by  any  Inherent  difficul- 
ty or  trouble  existing  in  or  upon  the  land  it- 
self, such  as  justifies  the  drainage  of  wet 
lands,  or  the  cutting  of  weeds,  etc.,  growing 
on  city  lots,  under  the  police  power.  Nor 
Is  it  required  as  a  consequence  of  the  use  to 
which  the  owner  himself  lias  put  the  prem- 
ises, such  as  the  necessity  for  the  Install- 
ment of  running  water  and  sewer  connec- 
tions In  tenement  houses  (see  New  Tork 
Health  Dept.  v.  Rector,  etc.,  of  Trinity 
Church,  145  N.  T.  82,  89  N.  B.  833,  27  U  R. 
A.  710),  or  the  construction  of  fire  escapes 
on  factories  and  large  buUdlngs. 

The  case  more  nearly  resembles,  in  prin- 
ciple, that  of  the  drainage  of  a  public  high- 
way through  lands  of  a  private  owner. 
There  the  public  good  required  that  the  high- 
way should  be  drained,  but  the  court  held 
that  no  such  easement  could  be  created,  with- 
out making  compensation  to  the  owner.  Ward 
V.  Peck,  49  N.  J.  Law,  42,  6  AtL  805;  Mil- 
ler V.  Morristown,  47  N.  J.  Eq.  62,  20  Atl. 
61 ;  Field  v.  West  Orange,  46  N.  J.  Bq.  183.  2 
Atl.  236.  Nor  can  the  government  take  away, 
for  public  purposes,  the  rights  of  individuals 
to  the  advantnges  of  streams  of  water,  with- 
out compensation.  Ten  Eyck  v.  Del.  &  R. 
Canal  Co.,  18  N.  J.  Law,  200,  37  Am.  Dec 
233. 

That  the  state  may,  under  the  police  pow- 
er, and  where  the  public  good  requires  It. 
regulate  the  use  of  property,  and  that  dam- 
ages which  are  merely  Incidental  to  such  regu- 
lation need  not  be  compensated  for.  Is  not  dis- 
puted. But  such  laws  operate  prospectively 
only,  and  do  not  authorize  the  destruction  of 
existing  property,  unless  the  property  itself 
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amounts  to  a  nuisance,  and  is  a  source  of  im- 
minent public  danger.  Davidson  y<  New 
Orleans,  96  U.  S.  97,  24  L.  Ed.  616;  Jack- 
son T.  MlUer,  68  N.  J.  Eq.  182,  60  Atl.  1019. 

The  police  power  operates  prospectively. 
It  cannot  require  existing  frame  buildings  to 
be  torn  down  nor  lowered  in  helgbt,  nor  re- 
fuse the  right  to  make  ordinary  repairs. 
Frennd  on  Police  Power,  §  538.  But  it  does 
extend  to  improvements  and  alterations  which 
may  result  tn  rendering  part  of  the  property 
useless,  and  destroy  their  value  as  property. 
This  Is  not  a  taking,  but  is  a  necessary  in- 
cident to  regulation.  As  the  minor  part  has 
value  only  as  serving  the  purposes  of  the 
principal  property,  it  must  necessarily  yield 
to  the  requirements  of  the  latter.  Thus  re- 
quirements for  sewer  connection  and  for 
running  water  may  render  useless  wells  or 
cisterns,  or  they  may  even  be  required  to  be 
abated.    Freund,  i  542. 

In  Hale  v.  Lawrence,  21  N.  J.  Law,  714,  47 
Am.  Dec.  190,  the  Court  of  Appeals,  revers- 
ing the  Supreme  Court  (whose  opinion  is  re- 
ported in  American  Print  Works  v.  Law- 
rence, 21  N.  J.  Law,  248),  held  that  the  de- 
fendant, who  was  the  mayor  of  New  York 
City,  could  not  Justify  the  destruction  of 
goods  in  a  building,  which  was  blown  up  to 
prevent  the  spread  of  fire,  under  a  statute 
authorizing  the  destruction  of  the  building, 
and  providing  for  compensation  therefor,  as 
the  statute  did  not  authorize  the  destruction 
of  the  goods,  nor  provide  for  compensation 
for  their  destruction;  that  the  destruction 
of  the  building,  for  which  compensation  was 
provided,  and  of  the  goods  (if  the  construc- 
tion of  the  New  York  courts,  holding  that 
the  statute  extended  also  to  the  goods,  should 
be  followed,  which  it  was  not)  was*  an  offi- 
cial act  under  the  law  of  eminent  domain; 
that  if  the  statute  did  Include  the  goods  it 
was  unconstitutional,  not  having  provided 
for  any  compensation,  although  the  destruc- 
tion was  for  public  benefit;  that  it  was  for 
the  benefit  of  the  public,  and  could  not  be 
Justified  under  the  law  of  necessity,  as  would 
have  been  the  case  if  the  act  had  been  done 
by  an  individual,  or  a  number  of  individu- 
als, whose  property  or  particular  district 
was  actually  threatened ;  that  the  action  of 
such  individuals  might  have  Justified  such 
destruction,  under  the  law  of  necessity. 

Afterward  the  defendant  filed  amended 
pleas,  setting  up  the  defense  that,  on  account 
of  imminent  danger,  it  was  necessary  to  blow 
up  the  buildings,  without  waiting  to  remove 
the  goods.  These  pleas  were  sustained  by 
the  Supreme  Court  (23  N.  J.  Law,  9),  and,  on 
appeal,  by  the  Court  of  Appeals  (23  N.  J. 
I^w,  590,  67  Am.  Dec.  420),  under  the  com- 
mon-law doctrine  of  necessity,  to  avoid  immi- 
nent danger,  and  irrespective  of  any  statu- 
tory authority.  The  court  (Carpenter,  J.) 
says  (pages  604-606  of  32  N.  J.  Law  [57  Am. 
Dec.  4201):   "The  necessity  must  be  Immedi- 


ate, imperative,  and  in  some  cases  extreme 
and  overwhelming.  Mere  expediency  or  util- 
ity will  not  suffice.  •  •  •  That  branch  of 
the  doctrine  (self-preservation,  or  public  pres- 
ervation under  urgent  necessity)  is  to  be  dis- 
tinguished from  that  mere  aivropriation  for 
public  utility  under  a  general  state  of  neces- 
sity, and  which  comes  within  the  doctrine 
of  eminent  domain.  They  are  both  spoken 
of  sometimes  as  grounded  on  necessity;  and 
they  doubtless  are  so.  But  the  latter  stands 
strongly  distinguished  from  that  urgent  ne- 
cessity, which,  for  immediate  preservation, 
imperatively  demands  immediate  action.  His 
case,  who  should  throw  up  trenches  on  his 
neighbor's  land  for  the  protection  of  a  town 
from  an  Immediate  hostile  attack,  as  regards 
his  Justification,  would  certainly  stand  on  a 
very  dlflTerent  footing  from  one  who,  under 
the  authority  of  law,  should  do  the  same  act 
in  Older  to  guard  the  town  from  prospective 
and  merely  possible  future  barm.  •  *  • 
It  is  not  necessary  for  my  purpose  to  Inti- 
mate any  opinion  as  to  whether,  in  the  last 
case,  the  Individual  would  or  would  not  be 
personally  responsible;  but  certainly  the  suf- 
ferer would  come  within  the  constitutional 
provision."  (The  opinion  here  quotes,  on  the 
same  line,  of  overruling  and  urgent  neces- 
sity, from  the  case  of  Mayor  of  New  York 
V.  Lord,  17  Wend.  290,  297,  and  2  Kent's  Com. 
338.)  On  page  613  of  32  N.  J.  Law  0^7  Am. 
Dec.  420),  Judge  Randolph  states  that  the 
plalntUF  might  take  issue  on  the  plea  of  ne- 
cessity ;  and  if  the  Jury  found  that  it  did.  not 
exist  the  plaintiff  might  recover.  Thus  it 
seems  that  only  actual  and  immediate  neces- 
sity, and  not  mere  apprehension  of  danger, 
although  reasonably  entertained,  coulS  Justi- 
fy the  action  of  the  defendant  in  that  case. 

At  page  615  of  32  N.  J.  Law  (57  Am.  Dec. 
420),  the  opinion  further  distinguishes  tbe 
law  of  necessity  from  that  of  eminent  do- 
main. Among  the  latter,  the  court  places  tbe 
taking  of  property  for  fortifications.  Tbis 
further  illustrates  the  principles  discussed  by 
Judge  Carpenter  in  his  reference  to  tbe 
throwing  up  of  trenches.  In  accordance  ■with 
these  principles,  the  defense  of  public  safety 
by  the  construction  of  fortifications  or  trench- 
es, required  by  urgent  and  Immediate  danger 
of  invasion,  or  defense  by  means  of  the  de- 
strutstlon  of  bouses,  trees,  or  other  property, 
or  the  protection  of  the  public  by  snch  de- 
struction, or  the  taking  of  property  in  time  of 
immediate  and  urgent  danger  by  fire,  may 
all  be  Justified  under  the  police  power;  but 
the  construction  of  forts  or  trenches  on  pri- 
vate property,  or  the  appropriation  of  such 
property  for  the  same  purposes  of  defense  or 
protection,  but  not  under  stress  of  immeiU:ite 
necessity  or  imminent  danger,  falls,  not  with- 
in the  limits  of  the  police  power,  but  under 
the  law  of  eminent  domain;  and  for  such  tak- 
ing compensntlon  must  be  made. 

Freuud  i^ays  (section  021):    "The  tailing  uc 
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destruction  of  property,  being  an  extreme 
measure,  1b  justified  only  within  the  narrow- 
est limits  of  actual  necessity,  unless  the 
state  chooses  to  pay  for  It."  And  in  section 
6M  (citing  American  Print  Works  v.  Law- 
rmce,  23  N.  J.  Law,  590,  57  Am.  Dec.  420): 
"It  la  not  an  exercise  of  lawfnl  govemmen- 
taj  antlkoritT;  but  it  relieves  from  acU  other- 
wise tortUme.  •  •  •  It  may  be  doubted 
whether  the  Legislature  has  power  to  posi- 
tively authorize  and  regulate  such  destruc- 
tion without  providing  for  compensation." 
And  in  section  535:  "As  a  matter  of  fact. 
Legislatures  do  not  assume  such  power.  It 
Is  always  accompanied  by  the  statutory  duty 
of  compensation.  The  principles  ot  the  po- 
lice power  are  much  more  truly  expressed  in 
this  statutory  regulation  than  in  the  so- 
called  law  of  necessity." 

The  American  Print  Works  Cases  are  ex- 
t^giyely  commented  upon  In  Valentine  y. 
Englewood,  76  N.  J.  Law,  509,  at  page  514, 
71  AU.  344,  at  page  348,  19  L.  R.  A.  (N.  S.) 
262,  16  Ann.  Cas.  731  (Court  of  Appeals, 
opinion  by  Swayze,  J.) ;  but  that  case  did  not 
Involve  the  precise  point  here  in  question. 

In  Be  Opinion  of  the  Justices,  103  Me.  506, 
e9  AU.  627,  19  L.  B.  A  (N.  S.)  422,  13  Ann. 
Cas.  745,  the  Supreme  Court  of  Maine  gave 
an  advisory  opinion  as  to  the  constitution- 
ality of  an  act  regulating  the  cutting  of 
trees  by  the  owners  of  wild  lands.  I  think 
this  case  is  not  in  point.  No  part  of  the 
property  was  taken.  It  may  be  remarked 
that  many  of  the  cases  cited  by  the  court  are 
those  upholding  the  right  to  destroy  prop- 
erty constituting  a  nuisance  per  se,  and 
other  cases  clearly  within  the  police  power; 
but  these  cases  do  not  seem  to  furnish  any 
support  in  theory  for  the  conclusions  an- 
nounced by  the  court  in  that  case. 

The  apparent  public  necessity  for  cutting 
fire  Unes  in  the  present  case  is  the  direct 
result  of  the  establishment  and  operation, 
I  under  public  authority,  of  the  railroad,  and, 
I  aside  from  the  question  of  benefit  to  the 
railroad  company,  is  for  the  protection  of 
the  public  against  the  danger  consequent  up- 
on such  operation.  To  subject  the  particular 
owner,  who  was  so  unfortunate  as  to  be 
within  the  prescribed  area,  to  the  loss  of  a 
valuable  part  of  his  property  would  be  to  in- 
vade his  constitutional  rights.  This  would 
be  BO,  even  if  a  similar  danger  had  arisen, 
not  from  the  operation  of  the  railroad,  but 
solely  from  natural  causes,  provided  It  was 
not  the  resnlt  of  any  inherent  danger  to  the 
public  In  the  property  Itself.  The  obligation 
to  make  compensation  is  much  stronger 
where  the  public  Itself,  for  the  purpose  of  es- 
tablishing a  convenient  and  necessary,  al- 
though highly  dangerous,  means  of  trans- 
portation on  a  public  highway,  has  caused 
and  permitted  this  dangerous  situation  to 
exist. 


ROSENTHAL  et  al  v.  BLATT. 

(Court  of  Chancery  of  New  Jersey.     May  3, 
1912.) 

1.  TBADE-BdABKS  AND  TBADB-NaMSS   ({    85*)— 

Injtjnctiow. 

Under  equitable  principles,  the  chancery 
court  will  not  enjoin  alleged  unfair  competition 
by  the  use  of  a  trade-name  similar  to  complain- 
ants' name  "London  Shop,"  so  far  as  complain- 
ants seek  to  benefit  from  a  suggestion  by  their 
name  that  their  stores  are  connected  with  a 
London  store,  which  is  untrue. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dig.  {  94:  Dec.  Dig. 
I  85.»] 

2.  TRADE-MABKa  AND  TBADE-NAHBB  (|  93*)— 

Unfair   Competition— Injunction— Suim- 

ciENCT  of  Evidence. 

In  a  suit  to  restrain  the  nse  of  the  trade- 
name "Page  of  London,"  on  the  ground  that 
its  use  amounts  to  unfair  competition  with 
complainants'  business  conducted  under  the 
name  "London  Shop,"  evidence  A«ld  not  to 
show  that  the  nse  of  its  name  tended  to  de- 
ceive the  public,  so  as  to  be  unfair  competition. 

TEd.  Note. — For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent.  Dig.  f|  104-106;  Dec. 
Dig.  I  93.*] 

3.  Tradb-Makkb  and  Tbade-Names  (i  9*)— 
Naues  Subject— Names  of  Cities. 

There  can  be  no  exclusive  right  to  the  nse 
of  the  word  "London"  as  a  trade-name. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent.  Dig.  {  13;  Dec.  Dig.  | 
9.*] 

4.  Tbade-Mabks  and  Tbadb-Namxs  (S  68*)— 
Unfaib  Competition. 

The  test  of  whether  the  nse  of  a  trade- 
name amounts  to  unfair  competition  is  whether 
the  public  is  likely  to  be  deceived  thereby. 

[Ed.  Note.— For  other  cases,  see  Trade -Marks 
and  Trade-Names,  Cent  Dig.  i  79;  Dec.  Dig.  I 
68.*) 

Suit  by  Louis  Boseattaal  and  others 
against  Max  Blatt    Bill  dismissed. 

Joseph  B.  Perskle  and  Bolte  &  Sooy,  all 
of  Atlantic  City,  for  complainants.  Eugene 
Schwinghammer  and  G.  L.  Goldenberg,  both 
of  Atlantic  City,  for  defendant 


LEAMINO,  V.  0.  Complainants  are  own- 
ers of  a  business  conducted  by  them  as  ttart- 
ners  in  three  certain  stores  fronting  on  the 
Boardwalk  in  Atlantic  City;  the  business 
In  each  store  being  conducted  nnder  the 
trade-name  of  "London  Shop."  The  busi- 
ness so  conducted  Is  that  of  retail  stores  for 
the  sale  of  gentlemen's  furnishing  goods, 
hats,  caps,  and  ladles'  mlUInery.  Since  the 
establishment  of  complainants'  business  un- 
der the  name  stated,  defendant  has  estab- 
lished a  store,  fronting  on  the  Boardwalk, 
the  business  of  which  Is  being  conducted  un- 
der the  trade-name  of  "Page  of  London." 
The  business  conducted  by  defendant  is  sim- 
ilar to  that  of  complainants.  Complainants 
now  seek  an  injunction  to  prevent  defendant 
from  using  the  name  "Page  of  Loudon"  In 
connection  with  defendant's  business,  alleg- 
ing as  a  ground  for  relief  that  the  name 
"London   Shop"  used  by  complainants  has 
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become  favorably  known  to  tbe  public  as 
complainants'  trade-name,  and  that  the  use 
of  the  name  "Page  of  London"  by  defendant 
Is  operative  to  deceive  the  public  as  to  the 
Identity  of  the  several  stores,  and  to  lead 
patrons  of  complainants'  business  to  make 
purchases  from  defendant's  store,  under  the 
belief  that  that  store  Is  one  of  the  stores 
operated  by  complainants. 

On  the  application  for  a  preliminary  in- 
junction, I  summarized  my  view  of  the  law 
controlling  controversies  of  this  class  as  fol- 
lows: 

"This  court  may  appropriately  protect  a 
complainant  against  unfair  competition  when 
It  is  found  that  the  defendant  Is  conducting 
a  business  in  such  manner  that  there  exists, 
upon  the  part  of  defendant,  express  or  Im- 
plied representations  that  the  business  con- 
ducted by  defendant  is  that  of  complainant. 
The  reputation  and  good  will  which  a  man 
acquires  are  property  rights,  which  are  en- 
titled to  protection  against  wrongful  inva- 
sion; and  the  public  is  entitled  to  protection 
against  fraud.  A  trade-name  appropriately 
used  to  designate  a  particular  business  of 
certain  Individuals  will,  in  consequence,  be 
protected.  See  28  American  &  English  En- 
cyclopedia of  Law  (2d  Ed.)  pp.  846  to  343. 
The  present  inquiry  is  therefore  whether  de- 
fendant tias  adopted  a  trade-name  so  near- 
ly resembling  the  trade-name  of  complain- 
ants as  to  deceive  the  public  and  injure  com- 
plainants. It  Is  manifest  that  the  extent  of 
resemblance  of  the  names  used  is  not  the 
sole  criterion.  A  name  quite  similar  may  be 
so  used  as  not  to  deceive  or  Injure;  a  name 
quite  dissimilar  may  be  used  In  such  manner 
as  to  deceive  and  injure." 

Preliminary  relief  was  refused,  because  It 
did  not  then  appear  with  suiBdent  certainty 
that  complainants'  rights  had  been  or  would 
be  materially  Invaded  to  Justify  this  court 
la  granting  a  preliminary  injunction. 

[1]  It  will  be  observed  at  once  that  the 
names  "London  Shop"  and  "Page  of  Lon- 
don" bear  no  resemblance  as  names,  except 
such  as  arises  by  the  use  of  the  word  "Lon- 
don" in  each  name.  It  should  also  be  stat- 
ed that  the  sign  "Page  of  London,"  as  used 
on  the  store  of  defendant,  contains  no  de- 
tails of  form  or  arrangement  in  imitation  of 
the  signs  used  on  the  stores  of  complain- 
ants, and  the  word  "London"  is  not  made 
more  conspicuous  in  any  of  the  signs  used 
by  either  party  than  the  remaining  words  of 
the  signs;  nor  is  there  any  similarity  of 
design  in  the  small  engraving  used  by  de- 
fendant and  complainants,  respectively,  on 
their  stationery,  and  to  mark  their  mer- 
chandise. Such  infringement  of  complain- 
ants' rights  as  may  exist  is  from  the  use  of 
the  word  "London"  in  the  manner  already 
stated.  Nor  is  there  any  evidence  from 
which  it  can  be  properly  determined  that 
the  trade-name  adopted  by  defendant  was 


by  him  selected  because  of  any  possible  re- 
semblance it  might  bear  to  the  trade-name 
used  by  complainants.  The  common  desire 
of  the  parties  to  use  the  word  "London"  ap- 
pears to  arise  from  a  belief  that  its  use 
gives  character  to  the  business  of  a  haber- 
dasher, through  the  suggestion  that  the 
store  is  in  some  way  connected  with  Lon- 
don, or  is  especially  equipped  with  London 
goods.  Neither  the  stores  of  complainants 
nor  the  store  of  defendant  are  in  any  sense 
London  storeH;  and  neither  have  substan- 
tial London  connections.  Their  sole  propri- 
etors are  residents  of  Atlantic  City.  They 
are,  in  fact,  Atlantic  City  stores,  but  han- 
dle, in  part,  goods  which  liave  been  importe<l 
from  London.  On  well-established,  equitable 
principles,  it  is  manifest  that  to  whatever 
extent  complainants  may  seek  to  benefit 
from  any  suggestion  which  may  be  contained 
in  their  trade-name,  to  the  effect  that  their 
stores  are  branches  of  a  London  store,  this 
court  can  lend  them  no  assistance. 

[2]  But,  assuming  that  the  name  "London 
Shop,"  as  used  by  complainants,  is  wholly 
free  from  any  criticism  of  the  nature  sug- 
gested, I  am  unable  to  conclude  that  defend- 
ant lias  entered  the  field  of  unfair  competi- 
tion in  the  use  of  the  name  "Page  of  Lon- 
don." As  already  stated,  there  is  no  re- 
semblance between  the  two  names  used  by 
the  respective  parties,  except  such  as  arises 
from  the  common  use  of  the  word  "London"; 
and  the  only  danger  of  confusion  from  the 
use  of  the  two  names  appears  to  me  to  arise 
from  the  possibility  of  a  person  observing 
the  word  "London"  and  paying  little  or  no 
attention  to  the  remaining  part  of  either 
trade-name. 

[3,4]  Complainants  have  received  tele- 
phonic messages  and  mall  relating  to  pur- 
chases made  at  defendant's  store,  and  have 
received,  by  express  and  otherwise,  goods 
which  have  been  purchased  at  defendant's 
store,  accompanied  with  requests  for  their 
exchange  or  a  return  of  the  purchase  price. 
In  one  instance,  a  customer  at  one  of  the 
stores  of  complainants  was  sent  to  another 
store  of  complainants  for  a  specific  article, 
and  the  customer  went  to  defendant's  store 
by  mistake.  These  occurrences  disclose  some 
confusion,  which,  it  Is  urged.  Is  to  be  at- 
tributed to  a  similarity  of  the  two  trade- 
names. It  Is  quite  possible  that  the  confu- 
sion referred  to  has  arisen  from  the  use  of 
the  word  "London"  as  a  part  of  the  trade- 
name of  both  contending  parties;  but  such 
confusion  is.  In  my  Judgment,  to  be  more 
appropriately  attributed  to  extreme  careless- 
ness and  inattention  upon  the  part  of  the 
customers  who  have  made  the  specific  errors 
referred  to.  Complataants  have  no  property 
right  to  the  exclusive  use  of  the  word  "Lon- 
don" In  connection  with  their  bosinest^. 
They  are  only  entitled  to  protection  against 
unfair  competition  by  defendant    They  are 
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entitled  to  be  protected  against  defoidant 
passing  his  goods  or  business  as  complain- 
ants' goods  or  business;  and  the  test  Is 
whether  or  not  the  public  is  Ukely  to  be  de- 
ceived. Concrete  instances  of  confusion, 
rblcb  can  only  be  appropriately  attributed 
to  extreme  carelessness  or  Inattention  on 
tbe  part  of  customers,  are  clearly  inade- 
quate to  establish  a  similitude  which  does 
not  in  fact  exist.  I  am  unable  to  believe 
tbat  the  name  "Page  of  London,"  used  in 
the  manner  in  which  it  is  being  used  by 
defendant,  Is  oi>eratiTe  to  deceive  or  mislead 
any  reasonable  person  by  reason  of  Its  re- 
semblance to  the  name  "London  Shop,"  or 
to  improperly  divert  complainants'  trade. 
I  will  advise  an  order  dismissing  the  bill. 


CUSHWA  etal.  v.  BURGESS  AND  COMMIS- 
SIONERS OF  WILLIAMSPORT, 

(Court  of  Appeals  of  Maryland.    Jan.  U, 
1912.) 

1.  Dedication    (|   18*)— Pubuo   Sqxtabb  — 
Acts  CoNsnTtmNO. 

A  duly  filed  and  recorded  plat  of  land  in- 
to lots,  streets,  and  alleys,  and  a  public  square 
described  as  extending  from  a  designated  lot 
to  other  designated  lots  and  bounded  on  the 
north  by  a  designated  street  and  on  the  south 
b;  the  first  line  of  the  town,  and  the  end  of 
another  designated  street,  made  by  commis- 
sioners appointed  by  Acts  1786,  c.  11,  to  sur- 
vey land  to  be  erected  into  a  town,  followed 
by  a  recognition  thereof  by  the  owner  who 
leased  a  lot  described  by  number  on  the  plat 
and  as  bounded  on  the  public  square,  amount- 
h1  to  a  dedication  of  the  public  square  under 
tlie  rule  that,  in  order  that  there  may  be  a 
dedication,  it  is  not  necessary  tbat  a  municipal 
corporation  be  then  in  existence,  and  when  it 
comes  into  existence,  whether  by  incorpora- 
tion or  extending  the  corporate  limits,  tbe 
rifrht  to  take  advantage  of  the  dedication  will 
vest  therein  unless  the  dedication  has  been 
previously   revoked. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  H  8S-36;    Dec.  Dig.  |  18.»] 

2.  Dedication    (|  45*)— Acceptancb— Ques- 
tion   FOB   COUBT  and   JUBY. 

While  the  jury  must  pass  on  the  facts  of 
a  dedication  or  acceptance,  the  court  must 
determine  what  constitutes  a  dedication  and 
an  acceptance,  and  an  instruction  submitting 
the  (juestions  of  dedication  and  acceptance  to 
the  jury  is  erroneous. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  |  88;    Dec  Dig.  %  45.*] 

3.  Appeal  and  Ebbob   ({  215*)— Questions 
Reviewable — Instructions — Objections. 

Under  Code  art  6,  $  9,  providing  that  no 
instmetion  shall  be  defective  because  of  any 
assumption  therein  of  any  fact,  or  because  a 
question  of  law  is  submitted  unless  an  objec- 
tion for  such  defect  was  taken  at  the  trial, 
the  error  in  an  instruction  submitting  to  the 
jory  the  questions  of  dedication  and  acceptance 
arising  from  the  fact  that  the  jury  must  de- 
termine facts,  while  the  court  must  determine 
wisat  constitutes  dedication  or  acceptance,  can- 


not be  corrected  where  no  objection  appears 
from  the  record  to  have  been  taken. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  1309-1814;  Dec.  Dig.  i 
215.*] 

4.  Dedication  (|  87*)— Pitblio  Squabb— Ac- 
ceptance—Evidence. 

A  plat  of  a  town  authorized  by  the  Leg- 
islature was  recorded  in  1787.  The  first  char- 
ter of  the  town  granted  in  1823  contained  no 
description  of  the  limits  of  the  town,  but  the 
limits  and  the  streets  and  alleys  and  a  public 
square  were  distinctly  shown  on  the  plat. 
There  was  evidence  that  the  public  square 
was  used  like  a  common  as  early  as  1854.  A 
roadway  over  the  square  from  a  street  bound- 
ing it  on  on^  side  to  a  street  stopping  at  the 
square  on  another  side  had  existed  as  long  as 
tbe  oldest  witnesses  could  remember,  and  had 
been  maintained  by  tbe  ~  town.  The  plat  and 
evidence  did  not  show  that  the  square  had  been 
dedicated  for  any  particular  purpose.  Held, 
to  show  an  acceptance  of  the  dedication. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  H  73,  74;   Dec  Dig.  |  37.*] 

6.  Appeai,  and  Ebbob  (J  1068*)  —  Habmless 
Ebbok— Ebboneous  Inbtbuctionb. 

Where    plaintiff    recovered    a    verdict    for 

one  cent,  the  court  on  defendant's  appeal  would 

not  review  the  instructions  on  tbe  measure  of 

damages. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,   Cent   Dig.    SS  4225-4228,   42.30;    Dec. 

Dig.  i  1068.*] 

6.  Appeal  and  Ebbob  ({{  882,  1083*)— Qms- 
TiONS  Reviewable— iNviTBD  Ebbob. 

A  party  cannot  complain  of  instructions 
requested  by  him  nor  of  modifications  therein 
lessening  the  burden  of  proof  placed  on  him  in 
the  instructions, 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  3591-3610,  4052-4062; 
Dec.  Dig.  S{  882,  1033.*] 

7.  Dedication  (|  39*)  —  ABANDONitBNT— Es- 
toppel. 

A  plat  of  a  town  dedicated  a  square  to 
the  public  without  specify in|;  the  use.  The 
town  accepted  the  dedication.  Individuals 
maintained  buildings  on  the  square,  but  there 
was  nothing  to  show  that  the  town  had  aban- 
doned the  square  when  those  under  whom  the 
individuals  claimed  took  posseission  or  that 
they  had  any  title  to  the  part  of  the  square 
occupied  by  the  buildings  subject  to  an  ease- 
ment in  the  public  when  they  went  into  pos- 
session. A  canal  company,  a  railroad  compa- 
ny, and  a  bridge  company  maintained  their 
respective  structures  on  the  square,  but  there 
was  nothing  to  show  that  they  had  not  law- 
fully acquired  the  right  so  to  do.  The  in- 
dividuals, or  those  under  whom-  they  claim- 
ed, never  had  a  deed  to  any  i>art  of  the 
square,  nor  were  they  induced  to  expend  mon- 
ey by  the  action  of  the  town.  Held,  that  the 
town  was  not  estopped  from  suing  the  indi- 
viduals for  trespassing  on  the  square. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  f  77;    Dec.  Dig.  {  39.*] 

8.  Advebse  Possession   (g  8*)— Limitations 
AS  Against  Municipalities. 

An  unauthorized  possession  of  a  square 
in  a  town  dedicated  to  the  public  cannot  ripen 
into  a  title  by  prescription. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  H  14,  27,  43-67:  Dec 
Dig.  i  8.*] 

Appeal  from  Circuit  Court,  Washington 
County ;  N.  L.  Keedy  and  Robert  R.  Hender- 
son. .Judges. 
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Action  by  the  Burgess  and  Commissioners 
of  Wllliamsport  against  Victor  Monroe  Cash- 
wa  and  otbers.  From  a  Judgment  for  plain- 
tiffs, defendants  appeal.     Affirmed. 

The  following  is  a  part  of  the  plat: 


ton  county  court,  who  was  required  to  record 
the  same  among  the  land  records  of  the 
county  and  to  keep  the  original  In  his  office. 
It  was  provided  that  a  copy  of  the  original. 
or  the  record  thereof,  should  be  conclusive 


Argued  before  BOYD,  O.  J.,  and  BRIS- 
COE, PEAROE,  BURKE,  THOMAS,  PATTI- 
SON,  DRNBR,  and  STOCKBRIDGE,  J  J. 

Chas.  D.  Wngaman  and  Wm.  J.  Wltzen- 
bacher,  for  appellants.  A.  C.  Strlte  and  C. 
'A.  Little,  for  appellees. 

BOYD,  C.  J.  The  burgess  and  commis- 
sioners of  Wllliamsport  sued  V.  Monroe 
Cushwa  and  others  for  trespassing  on  what 
Is  alleged  to  be  a  public  square  In  that  town. 
There  are  seven  bills  of  exception  In  the  rec- 
ord; the  first  was  waived,  the  second,  third, 
fourth,  fifth,  and  sixth  relate  to  ruUnga  on 
the  admissibility  of  evidence,  and  the  seventh 
presents  the  rulings  on  the  prayers.  The 
plaintiff  oftered  three  prayers,  the  first  and 
third  of  which  were  granted  and  the  second 
rejected,  and  the  defendants  offered  five, 
the  third  and  fourth  of  which  were  granted 
with  some  modifications  and  the  othera  were 
rejected.  We  will  first  consider  the  rulings 
on  the  prayers. 

[11  By  chapter  11  of  the  Acts  of  1786,  the 
I.«gl8latnre  of  Maryland  appointed  five  com- 
missioners to  survey  a  quantity  of  land  not 
exceeding  150  acres  contiguous  to  the  mouth 
of  Conococbeague  creek  which  empties  Into 
the  Potomac  river,  who  were  directed  to  lay 
out  the  land  into  lots,  streets,  lanes,  and  al- 
leys to  be  erected  into  a  town  to  be  called 
and  known  by  the  name  of  Wllliamsport, 
and  to  return  a  correct  and  accurate  plat  and 
certlficat«  thereof  to  the  clerk  of  Washing- 


evidence  of  the  bounds  and  lines  of  the  lots 
of  the  said  town  and  of  the  streets,  lanes, 
and  alleys  thereof.  On  May  18,  1787,  tbe 
commissioners  filed  a  plat  with  explanatory 
notes  of  82  acres  of  land  so  laid  out  by 
them ;  there  being  241  lots  and  a  number  of 
streets  and  alleys. 

There  are   four   streets   which   run   east 
and  west  and  are  80  feet  wide,  three  which 
run  north  and  south  and  are  66  feet  wide. 
and  one  called  Commerce  street  which  rans 
"S.  30  degrees  east,  or  nearly  so,"  and   Is 
78  feet  wide.    There  is  also  mentioned  In 
the  explanatory  notes  what  Is  called  Water 
street,  and  the  notes  state  that  it  "runs  N. 
and  S.  or  nearly  so,"  and  is  87  feet  and  u 
inche.s  wide.    That  Is  not  named  on  tbe  plat. 
but  there  Is  a  space  betweMi  lots  223  and 
224  running  from  the  north  boundary  of  tbe 
town  to  Potomac  street  which  was  probably 
Intended  as  Water  street     There  is  also   a 
space  on  the  plat  which  Is  321  feet  and   9 
Inches   from   east  to   west,   and   about    198 
feet  from  north  to  south.    Lot  No.  241  is  on 
the  west  side  of  that  space  and  fronts   on 
Potomac  street,  and  lots  Nos.  2,  3,  and    4 
front  on  the  space  on  tbe  east  side  thereof. 
The    explanatory    notes    thus   speak    of    It: 
"From  lot  No.  241  to  lots  Nos.  2,  S  and    4 
is  321  ft  ft  9  inches,  laid  qff  for  a  pnbUc 
square,    bounded   by    Potomac    St    on    ttie 
north  and  on  the  south  by  the  first  line  of 
the   town   and    tbe   end   of   Commerce    !?t.*' 
That  public  square  is  the  subject  of  contro- 
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rersy  In  this  case.  We  will  request  the  re- 
porter to  publish  with  the  report  of  the  case 
enoogh  of  the  plat  to  show  bow  that  square 
is  formed  by  the  contigaous  lots  and  streets, 
as  that  wUl  make  onr  description  of  it  more 
iotelllgible,  but  it  1b  sufficient  to  add  here 
that  the  plat  and  explanatory  notes  on  it 
show  beyond  question  that,  at  the  time  Wll- 
Uamsport  was  laid  out  as  a  town,  a  public 
square  which  was  well  defined  was  provided 
for. 

Within  one  year  after  the  plat  was  record- 
ed, to  wit  on  April  10,  1788,  Otho  Holland 
Williams,  the  owner  of  the  land  which  hnd 
been  so  laid  out,  made  a  lease  to  Matthew 
Van  Lear  and  William  Van  Lear  in  which 
he  recited  the  act  of  1786  and  that  the  com- 
missioners Iiad  surveyed  and  laid  oCT  parts 
nf  the  tracts  mentioned  into  lots,  streets, 
lanes,  and  alleys,  and  had  returned  "a  cor- 
rect and  accurate  certificate  and  plat  there- 
of to  the  clerk  of  Washington  county  court 
agreeable  to  the  direction  of  the  said  act,  as 
by  the  land  records  of  the  said  connty  ref- 
erence being  thereto  had  will  more  fully  ap- 
pear." By  it  he  leased  to  them  "all  that  lot 
or  portion  of  ground  in  the  town  of  Wil- 
liamsport  surveyed  and  laid  off  by  the  com- 
missioners aforesaid  by  the  authority  In 
them  vested  by  the  act  of  assembly  above  re- 
cited, known  and  distinguished  on  the  plat 
of  said  town  by  No.  4,  lying  and  being  on 
the  southeast  comer  of  Potomac  street  and 
the  pnbllc  square,  being  a  comer  lot  and 
Imnnding  06  feet  on  the  public  square  and 
96  feet  on  Potomac  street."  That  lease  re- 
quired the  lessees  to  erect  on  the  lot  be- 
fore the  1st  day  of  May,  1792,  "a  house  of 
brick  or  stone  frame  or  hewn  logs  at  least 
20  feet  by  26  feet,"  and  the  Indications  are 
that  tbe  house  then  built  la  still  there  and 
DOW  known  as  part  of  tbe  Miller  property. 

Wltbont  deeming  it  necessary  to  dte  au- 
thorities to  support  the  statement  or  now 
refer  to  other  evidence  on  the  subject,  we 
f*u  have  no  doubt  that  there  was  a  dedica- 
tion of  this  public  square  which  was  well 
defined  and  sufficiently  described.  In  order 
that  tbere  be  a  dedication,  it  is  not  neces- 
•aary  tbat  a  municipal  corporation  be  then 
in  existence,  and  when  it  comes  into  exist- 
ence, whether  by  Incorporation  or  extending 
the  corporate  limits,  the  right  to  take  ad- 
rantagre  of  tbe  dedication  on  behalf  of  the 
public  wUl  vest  therein  if  the  dedication 
have  not  been  previously  revoked.  3  Dil- 
lon on  Mnn.  Corp.  CSth  Ed.)  g  1086.  It  be- 
comes Immaterial,  therefore,  to  discuss  the 
question  whether  the  act  of  1786  created  a 
municipal  corporation  or  whether  WlUlams- 
iwrt  first  became  such  by  chapter  125  of 
the  Acts  of  1823,  when  tbe  first  regular  char- 
ter wss  granted. 

We  will  presently  consider  the  question 
wbetber  tbere  was  an  acceptance  by.ttie  pub- 
lic and  tbe  appellee,  but,  assuming  for  the 
present  that  there  was  in  order  that  the 


meaning  of  tbe  prayers  of  the  .respective 
parties  may  be  better  understood,  we  will 
here  add  that  the  testimony  shows  tliat  a 
stable,  shed,  and  perhaps  other  small  build- 
ings, were  erected  upon  the  square  by  parties 
under  whom  the  appellants  claim  60  or  more 
years  ago,  and  that  they  are  still  maintained 
by  the  defendants,  and  they  and  those  under 
whom  they  claim  have. also  made  other  uses 
of  parts  of  this  square  for  many  years.  The 
Chesapeake  ft  Ohio  Canal  Company  has  occu- 
pied a  small  corner  of  It  since  the  •  canal  was 
built,  there  are  several  tracks  of  the  West- 
em  Maryland  Railroad  Company  which  have 
been  on  It  since  1873,  and .  more  recently  a 
pert  of  it  has  been  occupied  by  the  bridge 
of  tbe  Washington  &  Berkeley  Bridge  Com- 
pany. 

[2, 3]  The  first  prayer  of  the  plaintiff 
which  was  granted  Instructed  the  Jury  that. 
If  they  found  that  the  town  of  WUllamsport 
was  laid  .out  under  the  provisions  of  chap- 
ter 11  of  the  Acts  of  1786,  a  plat  was  made 
with  the  descriptions  thereto  attached,  and 
the  plat,  description,  and  certificate  of  com- 
missioners were  recorded,  .and  that  In  said 
plat  a  piece  of  land  was  laid  off  as  and  for 
a  public  square  for  the  use  of  the  public, 
"and  that  the  same  was  .described  and  the 
dimensions  thereof  set  forth  in  the  descrip- 
tion and  explanation  of  said  plat,  and  that 
the  same  was  dedicated  to  the  use  of  itbe 
public  and  accepted  by  the  same,"  and  fur- 
ther find  that  the  defendants  erected  and 
maintained  and  continue  to  maintain .  build- 
ings thereon  for  their  own  private  use,  and 
used  and  continue  to  use  a  part  of  said  pub- 
lic square  for  the  storage. of  coal,  then  the 
plaintiff  was  entitled  to  recover  even  though 
the  Jurors  found  that  such  user  by  the  de- 
fendants continued  for  more  than  20  years, 
provided. they  further  found  that  the  plain- 
tiff had  not  abandoned  the  same  prior  to  or 
during  the  period  of  such  user. 

It  will  be  observed  that  that  prayer  sub- 
mitted the  .questions  of  dedication  and  ac- 
ceptance to  the  Jury.  It  was  for  that  rea- 
son technically  erroneous.  It  Is  true  that 
there  are  authorities  which  state  the  propo- 
sition broadly  that  whether  .there  has  been  a 
dedication  or  acceptance  is  a  question  for 
the  jury,  but  we  understand  tbe  law  of  this 
state  to  be  that,  while  the  Jury  passes  .up- 
on the  facts  Involved  in  the  question  wheth- 
er there  was  a  dedication  or  acceptance,  it 
is  for  the  court  to  .determine  what  consti- 
tutes such  dedication  or  acceptance.  In 
Maenner  ▼.  Carroll,  46  Md.  226,  the  court 
through  Judge  Alvey  said:  "The  court  was 
correct  In  rejecting, tbe  sixth  prayer  of  tbe 
plaintiff,  not  only  for  tbe  reason  Just  stated, 
but  because  that  prayer  failed  to  define  what 
would  constitute  a  legal  dedication  of  a  way 
to  public  .use.  The  Jury  were  not  the  tri- 
bunal to  determine  that  question.  They  were 
competent  to  find  the  existence  of  facts  to 
fulfill  the  definition,  bat  not  to  determine 
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the  deflnitlon  itself."  In  Kennedy  v.  Cum- 
berland, 65  Md.  514,  9  Ati.  234,  67  Am.  Rep. 
346,  Judge  Miller  said:  "The  court  below  In 
its  mUngs  upon  the  prayers  .Instructed  tbe 
Jury  what  facts  it  was  necessary  for  them 
to  find  in  order  to  entitle  the  plaintlflTs  to  re- 
cover. In  other  words,  the. court  treated  the 
question  of  acceptance  of  the  street  by  tbe 
city  as  a  question  of  law,  and  in  this  we  iind 
no  error.  This  point .  has  not  hitherto  been 
directly  presented  to  this  court,  but  the  rul- 
ing is  sustained  by  our  decisions  in  numer- 
ous analogous  cases  which  it  is  unnecessary 
to  cite."  I  Then,  after  referring  to  Folsom  v. 
Town  of  UnderhiU,  36  Vt.  580,  where  it  was 
held  that  if  the  facts  were  undisputed  the 
acceptance  vel  non  of  a  street  by  a  city  is 
a  question  of  law,  in  speaking  of  cases  where 
the  facts  are  disputed,  the  opinion  went  on 
to  say:  ."The  court  in  such  cases  leaves  the 
finding  of  the  facts  to  the  jury  with  appro- 
priate instructions  as  to  their  legal  effect 
according  as  the  jury  may  find  them  to  be. 
And  ttiere  .is  good  reason  why  this  rule 
should  be  applied  in  cases  like  the  present, 
for,  if  the  question  of  acceptance  or  adoption 
vel  non  should  be  left  broadly  to  the  finding 
of  the  .jury,  it  would  follow  that  the  liabil- 
ity of  a  county  or  municipality  would  be 
left  in  uncertainty,  depending  upon  the  va- 
rying verdicts  of  different  juries  upon  the 
same  state  of  facts,  instead. of  being,  as  it 
should  be,  settled  and  fixed  by  the  law  as 
declared  "by  the  courts."  See,  also,  13  Cyc. 
4!;5,  486;  9  Am.  &  Eng.  .Ency.  of  Law,  62, 
53. 

But,  .while  that  is  the  law  of  this  state, 
the  appellant  cannot  now  complain  of  the  er- 
ror in  the  prayer  because  section  9  of  article 
5  of  the  Code  says:  "No  instruction  actual- 
ly given  shall ,  be  deemed  to  be  defective  by 
reason  of  any  assumption  therein  of  any 
fact  by  the  said  court,  or  because  of  a  ques- 
tion of  law  having  been  thereby  submitted 
to  the. jury,  unless  it  appears  from  the  rec- 
ord tliat  an  objection  thereto  for  such  de- 
fect was  taken  at  the  trial."  No  objection 
does  appear  from  the  record  to  have  been 
made  because  a  question  of  law  was  sub- 
mitted to  the  jury,  and  hence  that  error 
cannot  be  corrected  by  us,  although,  owing 
to  the  conclusion  we  have  reached  as  to 
the  fact  of  .dedication  and  acceptance,  it  is 
perhaps  Immaterial.  There  was,  however,  a 
special  exception  to  that  prayer  on  the 
ground  that  there  was  no  evidence  "legally 
snfilcient  to  show  that  there  was. any  accept- 
ance of  the  offer  to  dedicate  tbe  square  as 
laid  out  on  behalf  of  the  public,"  and  the  de- 
fendnnts'  first  and. second  prayers  asked  the 
court  to  say  that  there  was  no  evidence  le- 
gally suflJcient  to  entitle  the  plaintiff  to  re- 
cover: the  first  referring  to  the  pleadings, 
and  the. second  not  doing  so.  It  becomes  nec- 
essary, therefore,  for  us  to  determine  wheth- 
er there  was  legally  sufficient  evidence  to 
show  an  acceptance. 


[4]  We  have  reached  the  ooodnsion  that 
that  .must  be  determined  in  the  afflrmattre. 
It  is  true  that  the  evidence  tends  to  show 
that  very  little  use  has  been  made  by  tbe 
public  of  this  square  outside  of  the  roadway 
over  it,  .but,  as  we  have  seen,  the  plat  of 
the  town  authorized  by  tbe  Legislature  was 
put  on  record  In  1787,  and  the  first  charter 
of  the  town  was  granted  in  1823  when  that 
plat  was. on  record.  There  is  no  description 
of  the  limits  of  the  town  in  the  act  of  1823, 
but  those  limits  and  the  streets,  alleys,  and 
this  public  square  were  distinctly  shown  on 
the  I  plat.  In  Kennedy  v.  Cumberland,  65 
Md.  622.  9  Atl.  236,  67  Am.  Repv  346,  In 
speaking  of  an  amendment  to  the  charter  as 
affecting  Shrlver's  addition  to  Cumberland, 
the  court  said:  "If  the. amended  cliarter  bad 
for  the  first  time,  brought  the  land  so  plat- 
ted within  the  city  limits,  and  it  had  been 
accepted  by  the  city,  a  .different  question 
would  have  been  presented.  In  that  case 
there  would  have  been  some  ground  for  con- 
tending tl^at  the  acceptance  of  the  amended 
charter  operated  .as  an  acceptance  or  adop- 
tion of  the  streets  so  laid  out  and  dedicated 
to  tbe  public  by  the  owners."  It  would  seem 
that  when  the  Legislature  had  previously 
authorized  a  plat  .to  'be  made  tor  a  town, 
and  with  that  plat  on  record  had  incorpo- 
rated the  town,  there  would  be  still  stronger 
ground  for  such  contention,  and,  in  the  ab- 
sence of  .some  positive  act  on  the  part  of  the 
municipality  declining  to  accept  the  streets, 
alleys,  and  public  square  laid  out  on  the  plat 
and  dedicated  to  the  public  (If,  indeed,  it 
could  do  so ,  without  the  consent  of  the  Leg- 
islature), it  might  well  be  presumed  that  it 
had  accepted  them  without  any  further  facts 
being  shown. 

But  the  testimony  of  some  of  the  oldest 
residents  of  Williamsport  shows  acts,  the 
effect  of  which  It  would  be  difficult  to  escape 
from.  Mr.  Melown,  who  was  87  years  of 
age,  testified  that  be  had  known  this  square 
all  his  life,  and  described  its  bounds  in  a 
way  very  similar  to  that  given  on  the  plat 
He  said  that  "It  was  used  like  a  commons  in 
1854;  that  the  boatmen  would  nm  their  boats 
in  the  basin  and  stand  their  mules  there; 
they  would  run  into  port,  unhook  from  tbe 
l)oats,  put  their  troughs  on  the  square,  and 
tied  their  horses  there."  He  also  said: 
"There  was  much  traffic  by  wagons  to  Wil- 
liamsport and  to  tbe  warehouse;  that-  the 
wagons  would  generally  come  down  Potomac 
street  and  return  by  Commerce  street  to  Sala- 
bury  so  as  to  avoid  the  steep  hill  on  Poto- 
mac, and  do  it  yet ;  that  there  was  a  great 
trade  with  wagons  before  the  railroad  came: 
that  the  traffic  on  Potomac  street  and  Com- 
merce street  was  about  equally  divided  ;  that 
it  passed  from  Potomac  street  along  the 
roadway  on  the  square  into  Commerce  street : 
that  the  corporation  maintained  this  road- 
way and  threw  mud  and  slate  upon  it." 
Another  witness  who  was  78  years  of  age 
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aald:  "Tbat  before  balldlngs  were  there  the 
square  was  a  public  thoroughfare;  anybody 
eould  use  It  as  they  pleased:  that  he  saw 
horses,  mules,  and  anything  but  stables  put 
on  there  until  of  late  years;  some  wagons 
put  on  there;  some  people  on  there."  Other 
witnesses  testified  to  the  same  efTect,  and  It 
was  shown  tbat  the  corporation  had  planted 
out  a  row  of  trees  on  the  east  side,  two 
of  which  are  still  standing. 

Of  course  It  was  impossible  to  obtain  wit- 
nesses whose  recollections  went  back  to  the 
date  of  the  filing  of  the  plat  or  of  the  first 
charter,  and  It  would  be  difficult  to  prove  the 
circumstances  under  which  the  stable  and 
shed  claimed  by  the  defendants  were  built, 
as  well  as  difficult,  if  not  impossible,  to  ex- 
plain Just  what  occurred  when  the  canal 
was  built  in  1S33  or  1834.  But  the  uncontra- 
dicted eridence  is  that  there  has  been  a 
roadway  over  the  square  from  Commerce 
street  to  Potomac  street  as  long  as  the  old- 
est witnesses  can  remember.  That  has  been 
maintained,  drained,  and  cared  for  by  the 
apiiellee.  There  was  nothing  on  the  plat  or 
in  the  evidence  to  show  that  the  square  was 
dedicated  for  any  particular  purpose,  but  the 
plat  shows  enough  to  make  it  certain  that 
it  wns  expected  and  intended  that  the  square 
could  be  used  to  pass  over  It  Commerce 
street  according  to  the  plat  and  the  explana- 
tory notes,  stopped  at  the  square,  Potomac 
street  bounded  It  on  the  north,  and  the  space 
which  we  have  described  above  as  probably 
being  Water  street  ends  at  Potomac  street 
above  the  northwest  comer  of  the  square, 
whUe  Commerce  street  ends  at  the  southeast 
comer.  It  could  not  therefore  be  contended 
that  when  the  square  was  laid  out  it  was 
not  intended  to  have  a  roadway  or  roadways 
over  it,  but  the  location  of  them  and  other 
public  user  of  the  square  were  apparently 
left  to  the  discretion  of  the  town.  The  ap- 
pellee certainly  accepted  so  much  of  the 
square  as  has  been  occupied  by  tlie  roadway 
as  long  as  the  oldest  witnesses  could  remem- 
ber, and  there  can  be  no  presumption  that 
it  only  accepted  the  part.  So  far  as  the  rec- 
ord discloses,  the  appellee  and  the  public 
made  such  uses  of  it  as  they  saw  proper, 
and,  while  the  testimony  does  not  show 
much  use  of  any  other  than  the  part  occu- 
pied by  the  roadway,  there  Is  sufficient  to 
raise  the  presumption  that  the  dedication  of 
all  the  square  was  accepted. 

This  is  not  like  Kennedy  v.  Cumberland 
where  the  court  said  that  because  the  city 
accepted  some  streets,  it  did  not  follow  that 
all  on  the  plat  were  accepted.  If  a  munici- 
pality actually  only  use  a  third  or  a  half  of 
the  width  of  a  street  it  could  hardly  be 
contended  that  it  had  only  accepted  such 
third  or  half.  See  3  Dillon  on  Mun.  Cor. 
(5tb  Ed)  i  1088.  This  roadway  runs  diagon- 
ally across  the  square  and  apparently  was 
Uj>ed  as  was  most  convenient  to  the  public. 
So,  without  referring  to  other  testimony  on 


this  branch  of  the  case,  we  think  there  wa» 
legally  sufficient  evidence  of  the  acceptance, 
and  hence  the  special  exception  to  the  plain- 
tiff's first  prayer  was  properly  overruled, 
and  the  defendants'  first  and  second  prayers 
wer^  properly  rejected;  the  theory  of  both 
sides  in  the  lower  court  being  that  that  was 
a  question  for  the  jury. 

[(]  Ab  the  plaintiff  only  received  a  verdict 
for  one  cent  it  is  not  necessary  to  refer  to 
its  third  prayer  which  related  to  the  meas- 
ure of  damages. 

[I]  By  the  proviso  in  the  plaintiff's  first 
prayer  and  the  defendants'  third  and  fourth 
prayers,  the  court  left  the  question  of  aban- 
donment to  the  jury,  and  the  defendants- 
cannot  complain  of  the  court  doing  what 
they  asked  it  to  do.  The  modification  of 
the  defendants'  third  and  fourth  prayers  did 
not  injure  them  as  it  lessened  the  burden 
they  assumed  in  tbose  prayers. 

[7, 1]  The  defendants'  fifth  prayer  sought 
to  have  the  jury  Instructed  that,  if  they 
found  the  facts  therein  mentioned,  "then  the 
jury  is  instructed  that  the  plaintiff  had 
abandoned  said  portion  of  said  square  and 
is  estopped  from  asserting  any  claim  there- 
to, and  the  verdict  of  the  jury  should  be  for 
the  defendants."  In  other  words,  the  de- 
fendants asked  the  court  to  say  that  there 
was  an  equitable  estoppel  which  precluded 
recovery  under  the  principles  announced  in 
Baldwin  v.  Trimble,  85  Md.  396,  37  Atl.  176, 
36  L.  R.  A.  489.  It  Is  said  in  that  case  that: 
"Whilst  an  encroachment  on  a  highway  is 
conclusively  settled  in  Maryland  to  be  a  pub- 
lic nuisance  which  can  never  grow  by  pre- 
sumption into  a  private  right  (P.  W.  &  B.  R. 
R.  Co.  V.  State,  20  Md.  157;  N.  C.  Ry.  Co. 
v.  Mayor,  etc.,  Balto.,  21  Md.  93;  Ulraan  v. 
Chas.  St  Av.  Co.,  83  Md.  130  [34  Atl.  306]), 
yet  it  may  be  true  and  in  perfect  harmony 
aud  accord  with  that  doctrine  that  cases 
concerning  public  streets  can  arise  of  such  a 
character,  and  founded  upon  an  actual  and 
notorious  abandonment  of  the  highway  by 
the  public,  that  justice  requires  that  an 
equitable  estoppel  shall  be  asserted  even 
against  the  public  in  favor  of  individuals." 

But  in  that  case  the  appellant  had  ac- 
quired the  interest  in  the  property  subject 
to  an  easement  in  the  public  to  have  a  road 
over  part  of  it,  and  the  court  said ;  "There 
is  no  evidence  that  this  road  was  ever  laid 
out  by  the  municipal  authorities,  or  that  it 
was  ever  accepted  by  them  or  kept  in  repair 
at  the  public  expense."  It  was  also  said 
tbat  the  easement  had  been  abandoned,  and 
"that  the  title  of  the  appellant  to  the  road 
does  not  depend  on  prescription  as  against 
the  public,  but  upon  his  deeds  and  the  fact 
of  an  abandonment  of  the  public  easement 
whereby  the  rights  of  the  public  over  the 
road  were  extinguished."  The  abandonment 
by  the  public  of  the  easement  had  induced 
innocent  parties  to  expend  money  on  the 
property.     The  court  said:    "If  ever  there 
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was  a  case  where  the  doctrines  of  eqaltable 
estoppel  ought  to  prevail  against  the  public, 
it  certainly  Is  the  case  at  bar,  and  we  ac- 
cordingly hold,  not  that  the  appellant  has 
acquired  by  prescription  a  right  to  that  part 
of  Lanvale  road  between  his  two  lots,  but 
that  having  title  thereto  under  bis  deeds  sub- 
ject to  an  easem^it  in  the  public  and  the 
easement  liarlng  been  abandoned,  so  that 
the  public  are  equitably  estopped  to  reclaim 
it,  his  title  to  the  parcels  of  the  road  claim- 
ed by  blm  is  merchantable." 

By  reference  to  that  opinion  it  will  be  seen 
that  there  is  a  manifest  distinction  between 
that  case  and  the  one  under  consideration. 
There  is  no  pretense  here  that  the  defendants 
or  those  under  whom  they  claim  ever  had  a 
deed  for  any  part  of  this  square  from  the 
original  owner  or  any  one  claiming  under 
blm.  Tbey  were  not  induced  to  expend 
money  on  the  property  by  the  action  of  the 
appellee,  but  they  In  efTect  claim  by  prescrip- 
tion under  the  name  of  equitable  estoppel. 
In  other  words  they  contend  that  what  they 
and  those  under  whom  they  claim  did,  to- 
gether with  what  the  canal  company,  the 
railroad  company,  and  the  bridge  company 
did,  is  conclusive  evidence  of  an  abandon- 
ment, and,  there  being  such  an  abandonment, 
the  appellee  is  equitably  estopped.  There 
Is  certainly  no  legally  sufficient  evidence  that 
the  appellee  had  abandoned  the  property 
when  those  under  whom  they  claim  took 
possession,  or  that  those  persons  had  any 
title  to  the  part  of  the  square  in  controversy, 
subject  to  an  easement  in  the  public,  when 
they  went  into  possession,  and,  if  the  appel- 
lants have  any  title  now,  it  is  because  the 
tmauthorlzed  possession  of  those  under 
whom  they  claim  has  ripened  Into  a  title  by 
prescription,  which  in  this  state  cannot  be 
as  against  a  municipal  corporation. 

For  aught  that  appears  in  the  record,  the 
canal  company,  may  have  condemned  what 
it  has,  the  railroad  company  may  have  leg- 
ally acquired  its  right  to  possession  by  con- 
demnation or  in  some  other  authorized  way, 
and  the  bridge  company  may  have  been  au- 
thorized by  the  appellee  to  take  irassesslon 
of  what  it  has.  There  is  some  testimony 
from  which  it  might  be  Inferred  that  the 
railroad  company  and  the  bridge  company 
did  negotiate  with  the  appellee,  and  further- 
more that' Mr.  Victor  Cushwa,  under  whom 
the  appellants  Immediately  claim,  was  a  par- 
ty to  the  negotiations.  There  is  nothing  to 
show  that  the  canal  company  did  not  lawful- 
ly acquire  the  right  to  possession.  The  ref- 
erences to  those  companies,  under  the  cir- 
cumstances, made  the  prayer  technically  bad, 
as  the  Jury  could  not  have  known  from  the 
record  by  what  authority  they  went  Into  pos- 
session. There  are  some  other  technical  de- 
fects in  the  prayer,  but,  regardless  of  them, 
we  do  not  think  this  is  a  case  for  the  ap- 
plication of  the  doctrine  of  an  equitable  es- 


toppel. The  Jury  in  fact  found  that  there 
was  no  abandonment,  and  It  could  not  liave 
found  for  the  plaintifC  unless  it  Iiad. 

We  will  not  discuss  the  rulings  on  the  ex- 
ceptions to  the  testimony,  bnt  will  only  add 
that  we  see  no  reversible  error  in  them. 
Such  being  our  conclusion  on  the  several  ex- 
ceptions, we  must  afBrm  the  judgment 

Judgment  affirmed,  the  appellants  to  pay 
the  costs. 


GILLE5T  V.  SHAW. 

(Court  of  Appeals  of  Maryland.     Feb.  28, 
1912.) 

1.  iNSAin:  Pebsons   (§  5*)— Contbacts— Va- 
lidity. 

One  adjudged  a  lunatic  has  no  capadt; 
during  the  continuance  of  the  lunacy  to  con- 
tract, and  may  not  appoint  an  agent. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  H  12,  13;  Dec.  Dig.  {  6.»] 

2.  Insans  Pebsons  (8  80*)— Torts  or  Third 
Pebsons— LoABiLiTY. 

A  person  adjudged  a  lunatic  is  not  liable 
in  person  or  property  for  the  tort  of  an  em- 
ploy6  of  the  guardian  in  negligently  operating 
an  automobile  purchased  by  the  guardian  for 
the  benefit  of  the  lunatic  as  a  part  of  the  med- 
ical treatment  prescribed  by  a  physician,  in 
charge  of  the  lunatic,  not  present  at  the  time 
and  not  directing  the  employ^  operating  the 
machine  while  going  about  the  business  of  the 
establishment  of  the  physician. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  {  1^;  Dec.  Dig.  |  80.*] 

Appeal  from  Circuit  Court,  Howard  Coun- 
ty;  Jas.  R.  Brashears,  Judge. 

Action  by  Jessie  B.  Gillet  against  Francis 
Shaw,  Jr.  From  a  Judgment  for  defendant. 
plaintifT  appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PEARCB,  THOMAS,  PATTISON,  and 
STOGEBRIDQE,  JJ. 

John  R.  M.  Staum  and  W.  W.  Parker,  for 
appellant  Edward  M.  Hammond  and  Robert 
Biggs,  for  appellee. 

BRISCOE,  J.  This  case  presents  an  in- 
teresting legal  question  and  one  of  more  than 
ordinary  importance.  The  precise  question  Is 
now  for  the  first  time  before  this  court  and 
it  is  conceded  that  the  cases  on  the  subject 
in  other  Jurisdictions  are  exceedingly  few. 
The  material  facts  upon  which  it  is  raised 
are  practically  undisputed,  and  the  legal 
question  is  this:  Is  a  lunatic  liable  for  tbe 
torts  of  an  employ^  of  his  guardian  or  com- 
mittee, committed  out  of  his  presence  and 
without  the  authority  of  the  lunatic?  The 
defendant  in  the  case  was  adjudicated  a 
lunatic  on  the  6th  day  of  August  1908,  In  the 
probate  court  of  Middlesex  county,  Mass., 
and  Francis  Shaw,  Sr.,  his  father,  was  duly 
appointed  his  guardian  or  committee,  and 
charged  with  the  care  and  custody  of  his 
person,  his  real  and  personal  property.  He 
was  brought  to  Maryland  In  November,  1900. 
and  placed  in  charge  of  Dr.  Henry  J.  Berke- 
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ley,  of  Baltimore  City,  a  specialist  upon 
nervous  diseases  and  mental  tronbles.  Dr. 
Berkel^  located  the  patient  on  the  Morrison 
place,  known  as  "Orovemont,"  near  Ilchester, 
Howard  county,  Md.,  and  tinder  the  supervi- 
sion of  a  trained  nnrae,  and  three  male  at- 
tendants. Prior  to  coming  to  Maryland,  he 
bad  been  confined  In  an  institution  near  the 
city  of  Boston,  and,  although  Improved  by 
tbe  treatment  there,  at  no  time  In  the  years 
1910  or  1911  was  he  capable  of  regulating 
his  own  movements  or  his  property,  but  had 
to  have  nurses  and  attendants  to  look  after 
him. 

On  the  31st  of  May,  IdlO,  the  plainttfT 
iTonght  this  suit  In  the  circuit  court  for 
Howard  county  against  the  defendant,  the 
lunatic,  to  recover  damages  for  personal  in- 
juries  received  by  her  on  the  27th  of  May, 
1910,  while  driving  a  horse  and  buggy  upon 
a  public  highway  near  Ilchester,  in  that  coun- 
ty, by  reason  of  the  negligence  of  an  alleged 
servant  or  employ^  (In  this  case  a  chauttenr) 
of  the  defendant,  in  operating  and  running 
an  automobile  upon  the  same  highway,  in  a 
direction  opposite  to  that  in  which  the  plain- 
tiff was  driving.  At  the  trial  of  the  case  in 
the  court  below,  upon  the  conclusion  of  the 
evidence  upon  the  part  of  both  plalntifT  and 
defendant,  the  court  rejected  the  plaintiff's 
prayers  and  granted  a  prayer  upon  the  part 
of  the  defendant  that,  upon  the  pleadings 
and  evidence,  there  was  no  evidence  legally 
snfflclent  to  entitle  the  plaintiff  to  recover, 
and  their  verdict  must  be  for  the  defendant. 
From  a  judgment  niK>n  the  verdict  so  en- 
tered, the  plaintiff  has  appealed. 

Ordinarily,  in  negligence  cases,  like  the  one 
now  before  us,  there  are  two  prominent  ques- 
tions presented  for  the  consideration  of  the 
mart,  and  they  are:  First,  whether  the  neg- 
ligence is  such  as  to  permit  or  entitle  the 
plaintiff  to  recover  at  all;  and,  secondly, 
whether  the  negligence  was  such  as  to  ren- 
der the  defendant  legally  liable,  to  respond 
In  damages,  In  a  judgment  against  him.  In 
the  case  at  bar,  it  will  only  be  necessary  for 
us  to  consider  the  second  proposition,  name- 
ly, the  legal  liability  of  the  defendant,  be- 
canse  we  are  of  opinion,  upon  the  special 
facts  of  this  case,  even  assuming  the  negU- 
sence  of  the  chanfFeur  in  charge  of  the  au- 
tomobile at  the  time  of  the  accident.  It  was 
sot  the  n^llgence  of  the  defendant,  and,  this 
tieing  so,  be  cannot  be  held  personally  lia- 
ble, nor  can  bis  estate  or  property  be  made 
liable  therefor. 

The  undisputed  facts  of  the  case,  upon 
which  this  decision  must  rest,  are  these: 
The  defoidant  is  an  adjudicated  lunatic  and 
was  so,  at  the  time  of  the  accident,  that  he 
was  unable  to  manage  his  property,  regulate 
his  own  movements,  or  direct  those  of  oth- 
ers. He  was  located  on  the  Morrison  place, 
in  Howard  county,  in  charge  of  Dr.  Berke- 
ley, and  a  home  was  established  there  for 
liis  benefit.  The  automobile  was  purchased 
I'J  Dr.  Berkeley  and  paid  for  by  the  guardian 


of  the  lunatic,  and  was  maintained  for  his 
benefit,  as  a  part  of  the  medical  treatment 
recommended.  The  chauffeur  In  charge  of 
the  automobile  at  the  time  of  the  accident 
was  employed  by  the  guardian  and  not  by 
the  lunatic,  and  be  testified  that,  on  the 
morning  whrai  be  was  running  the  automo- 
bile from  Orovemont  to  EUicott  City,  he  was 
going  about  the  'business  of  the  establish- 
ment and  was  engaged  in  the  business  of  the 
place.  Dr.  Berkeley  testified  that  the  auto- 
mobile was  purchased,  the  chauffeur  was 
employed  under  the  Instructions  and  by,  the 
directions  of  Francis  Shaw,  Sr,,  the  guard- 
ian, and  that  he  (the  guardian)  paid  all  the 
biUs  contracted  by  him  that  were  necessary 
to  maintain  the  establishment  for  the  benefit 
of  the  lunatic.  It  further  appears  'that  nei- 
ther the  (diauffeur  nor  the  automobile  was 
at  the  time  of  the  accident  under  the  direc- 
tion, control,  authority,  or  in  view  of  the 
lunatic,  and  that  the  alleged  negligent  act 
was  not  committed  by  the  lunatic  himself 
or  under  his  immediate  view  or  by  his  di- 
rection or  by  his  express  authority. 

The  contention  of  the  plaintiff,  In  answei 
to  the  defense  of  insanity,  set  up  on  behalf 
of  the  defendant,  as  stated  in  his  bi-lef,  "Is 
not  that  the  defendant  per  se  is  ll9.ble  for  the 
injuries  inflicted  and  damages  Incurred  by 
the  use  of  the  automobile,  but  that  his  es- 
tate is  responsible  for  whatever  loss  and 
damage  the  use  of  his  estate  lias  brought 
upon  innocent  third  persons."  In  other 
words,  It  Is  urged  that  the  estate  of  the  de- 
fendant, even  though  he  be  a  lunatic,  is  liable 
for  the  injuries  caused  by  the  use  of  the 
property  by  the  committee  and  the  chauf- 
feur. 

[11  According  to  the  established  law  in  this 
state,  the  acts  of  lunatics  and  infants  are 
treated  as  analogous,  and  the  contract  of  a 
person  adjudged  to  be  Insane  cannot  be  en- 
forced against  him.  Chew  v.  Bank,  14  Md. 
299;  Flach  v.  Gottschalk  Co.,  88  Md.  369, 
41  Atl.  908,  42  L.  R.  A.  745,  71  Am.  St  Rep. 
418;  Key  v.  Davis,  1  Md.  32.  In  Cross  v. 
Kent,  32  Md.  581,  In  an  action  of  trespass, 
for  damages  against  an  Insane  person  who 
had  not  been  adjudged  a  lunatic  and  had 
no  guardian,  for  setting  fire  to  and  burning 
a  bam,  It  was  held  that  a  lunatic  or  an  in- 
sane person,  though  not  punishable  criminal- 
ly. Is  liable  to  a  civil  action  for  any  tort  he 
may  commit  Judge  Miller,  in  delivering  the 
opinion  of  the  court  in  that  case,  said  the 
distinction  between  the  liability  of  a  lunatic 
or  insane  person  In  civil  actions  for  torts 
committed  by  blm  and  in  criminal  prosecu- 
tions is  well  defined,  and  it  has  always  been 
held,  and  upon  sound  reason,  that  though 
not  punishable  criminally,  he  is  liable  to  a 
civil  action  for  any  tort  he  may  commit. 
1  Chitty's  Pi.  76;  3  Bacon,  Abr.  536;  Wil- 
liam V.  Hays,  143  N.  T.  442,  38  N.  E.  449,  26 
L.  R.  A  154,  42  Am.  St  Rep.  743,  and  cases 
there  cited.  The  general  doctrine  is  stated  In 
Sherman  &  Redfleld  on  Negligence,  {  57,  to 
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be  tbat  Infants  and  persons  of  nnsonnd  mind 
are  liable  for  Injuries  caused'  by  tbeir  tor- 
tious negligence,  and  so  far  as  tbeir  re- 
sponsibility is  concerned,  they  are  held  to  the 
same  d^n^ee  of  care  and  diligence  as  persons 
of  sound  mind  and  full  age.  Tbls  is  neces- 
sary because  otherwise  there  would  be  no  re- 
dress for  Injuries  committed  by  such  persons. 
While  the  law  as  thus  stated  may  be  true 
as  to  torts  committed  by  the  lunatic  himself, 
it  can  hare  no  application  to  a  case  like 
this,  where  the  tort  was  not  committed  by 
the  lunatic  himself,  or  by  .his  direction,  and 
it  is  difficult  to  see  upon  what  principle  of 
law  or  sound  legal  reason  that  either  the 
lunatic  or  bis  property  can  be  made  liable 
for  the  negligence  or  wrongs  of  an  employ^ 
or  servant  of  his  guardian. 

It  Is  well  settled  that  an  adjudged  luna- 
tic has  no  capacity  to  contract  and  cannot 
appoint  an  agent,  so  long  as  his  lunacy  con- 
tinues. Chew  T.  Bank,  14  Md.  299;  Green- 
wood ▼.  Greenwood,  28  Md.  386;  Flach  ▼. 
Gottschalk  Co.,  88  Md.  368,  41  Atl.  908,  42 
L.  R.  A.  745,  71  Am.  St  Rep.  418;  Story  on 
Agency,  i  6,  p.  6;  31  Cyc.  1206;  Mechem  on 
Agency,  1 47.  In  22  Cyc.  620,  the  law  is  thus 
stated  as  supported  by  authority:  It  has 
been  laid  down  that,  in  order  to  hold  an  In- 
fant liable  for  a  tort,  the  tortions  act  must 
be  committed  by  the  infant  himsdf  or  un- 
der his  immediate  view  or  by  his  discretion 
or  authority.  For  as  be  cannot  create  an 
agency  or  appoint  a  servant,  and  therefore 
cannot  delegate  powers  to  another,  he  can- 
not guarantee  or  insure  the  fidelity,  care,  or 
skill  of  such  other.  Story  on  Agency,  {  6; 
16  A.  &  E.  Ency.  of  Law,  808.  In  31  Cyc. 
1206,  it  is, said:  "One  who  is  non  compos 
mentis  is  naturally  incapable  of  appointing 
an  agent;  being  unable  to  comprehend  busi- 
ness, he  is  equally  wanting  in  discretion  to 
select  an  agent  to  do  such  business.  Accord- 
ingly, a  lunatic  Is'no  more  capable  of  consti- 
tuting an  agent  than  of  binding  himself  by 
contract"  The  doctrine  asserted  by  these 
authorities  is  fully  supported  by  a  number  of 
cases.  Pearl  v.  McDowell,  26  Ky.  658,  20 
Am.  Dec.  199 ;  Bums  v.  Smith,  29  Ind.  App. 
181,  64  N.  B.  94,  94  Am.  St.  Rep.  268;  Simp- 
son V.  Prudential  Ins.  Co.,  184  Mass.  348,  68 
N.  B.  673,  63  L.  R.  A.  741,  100  Am.  St  Rep. 
560.  In  Rooney  v.  People's  Trust  Co.,  61 
Misc.  Rep.  159,  114  N.  Y.  Supp.  612,  it  was 
held  that  the  estate  of  a  lunatic  could  not 
be  held  liable  for  the  torts  of  one  who  is  not 
his  agent,  in  the  legal  sense.  And  to  the 
same  efTect  are  the  cases  of  Ward  t.  Rogers, 
51  Misc.  Rep.  299,  100  N.  T.  Supp.  1058; 
Reams  v.  Taylor,  31  Utah,  288,  87  Pac.  1089, 
120  Am.  St  Rep.  030,  11  Ann.  Cas.  51;  Rob- 
bins  V.  Mount  33  How.  Prac.  (N.  Y.)  24.  The 
cases  relied  upon  by  the  appellant  are  nnllke 
this,  and  are  mostly  cases  where  the  negli- 
gent act  was  committed  by  the  lunatic  him- 
self, or  where  the  cause  of  action  arose  be- 
fore the  lunacy  of  the  defendant  and  be- 


fore the  appointment  of  the  gnardian  or  com- 
mittee, and  are  not  controlling  her& 

[2]  In  this  case  the  tort  was  not  committed 
by  the  lunatic,  or  under  his  immediate  view, 
or  by  his  direction  or  authority.  The  chauf- 
feur of  the  automobile  was  the  servant  and 
employe  of  the  guardian,  and  not  the  agent 
of  the  lunatic,  at  least  not  in  the  legal  sense, 
so  as  to  bind  the  lunatic,  either  personal!;, 
or  to  render  his  property  liable,  for  his  per- 
sonal torts.  We  therefore  hold,  upon  both 
reason  and  the  great  weight  of  authority, 
that  the  defendant  cannot  be  held  liable  la 
this  case:  Ilrst,  because  the  tort  was  not 
committed  by  him  personally  or  in  his  pres- 
aice  or  by  his  direction;  secondly,  because 
not  being  capable  of  appointing  an  agent  he 
is  not  personally  liable  for  the  acts  of  one 
claimed  to  be  bis  agent  and  not  being  per- 
sonally liable,  neither  his  property  nor  es- 
tate can  be  held  liable  in  damages  therefor; 
thirdly,  because  the  tort  in  this  case  was 
not  the  tort  of  the  lunatic,  but  the  tort  of 
the  chaufTenr,  who  was  not  his  agent,  but  the 
employe  of  the  guardian;  and,  fourthly,  be- 
cause the  tort  of  a  servant  or  employe  of  a 
guardian  of  a  lunatic  cannot  bind  the  lunatic 
either  personally  or  render  his  property  lia- 
ble, under  the  special  facts  of  this  case. 

For  these  reasons,  the  court  below  commit- 
ted no  error  in  withdrawing  the  case  from 
the  jury,  and  the  judgment  will  be  affirmed. 

Judgment  affirmed,  with  costs. 


NORTHERN  CENT.  RY,  CO.  v.  STATE,  ta 
Use  of  WILSON  et  aL 

(Court  of  Appeals  of  Maryland.    Feb.  28, 
1912.) 

1.  Mastbb  ANn  Sebtant  (I  113*)— iNJuaiES 
TO  Servant— Railboadb-^eoliokncx. 

Decedent,  a  freight  brakeman,  while  riding 
on  the  side  of  a  car,  was  struck  by  a  platform 
projecting  from  a  signal  tower  and  killed.  The 
tower  was  located  eight  feet  and  one  inch 
from  the  track,  and  the  platform,  which  was 
between  the  first  and  second  stories  of  the 
tower,  was  four  feet  wide,  running  across  the 
tower  front  and  projecting  five  feet  ten  inches 
from  the  face  of  the  tower.  The  platform  did 
not  extend  far  enough  from  the  tower  to  over- 
lap the  edges  of  cars  passing  in  front  thereof, 
even  making  liberal  allowance  for  difference  in 
level;  and  the  rules  required  persons  on  the 
train,  including  the  brakeman,  to  look  out  for 
signals  from  the  tower  as  trains  approached 
and  passed  it  The  platform  had  been  in  use 
since  1895;  and  decedent  had  passed  it  in  safety 
at  least  25  days  in  a  month  between  June  6, 
1907,  and  June  6,  1910.  BelA,  that  the  loca- 
tion of  the  tower  platform  was  not  negligent. 
[Ed.  Note.— For  other  cases,  see  Master  tind 
Servant  Cent  Dig.  H  213,  224-227;  Dec.  Di*. 

2.  Master  ANn  Servaitt  (i  243*)— Death  or 

SbRVANT— CONTBIBUTOBT  NEQLIQKNCE. 

Decedent  was  negligent  as  a  matter  of 
law,  in  failing  to  notice  the  platform  as  h« 
approached  a  tower,  in  violation  of  his  duty  to 
observe  signals  for  his  own  safety  and  that  of 
bis  train;  the  evidence  being  undisputed  that  at 
the  time  of  the  accident  he  was  facing  the  rear 
of   the  train,  with  his  back  to   the  platform 
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and  tower,  though  he  had  an  unobstructed  view 
of  the  platform  for  over  100  vards  from  the 
time  the  train  left  a  water  tank  till  it  reached 
the  tower. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  682,  759-775;  Dec.  Dig. 
f  243.*] 

Appeal  from  Clrcnlt  Court,  Harford  Coun- 
tf;    N.  Charles  Burke,  Judge. 

Action  by  the  State  of  Maryland,  to  the 
nse  of  Fanny  Wilson  and  others,  against  the 
Northern  Central  Railway  Company.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Reversed. 

The  following  are  plaintiffs'  prayers  and 
the  defendant's  first,  second,  third,  fotirth, 
sixth,  and  ninth  prayers  referred  to  in  the 
opinion: 

Plaintiffs'  first  prayer:  "The  court  In- 
structs the  Jury  that,  if  they  find  from  the 
evidence  in  this  case  that  the  defendant  op- 
erated a  railroad  in  part  through  Baltimore 
county,  in  the  state  of  Maryland,  and  at  or 
near  Phoenix  station,  one  of  its  stations  in 
said  county  and  state,  on  the  east  side  of 
its  railroad  tracks  at'  this  point,  maintained 
a  signal  tower  as  part  of  its  railroad  struc- 
ture and  for  railroad  purposes,  and  upon  the 
n-est  side  of  said  tower  a  platform,  and  if 
the  jury  further  find  that  Albert  T.  Wilson, 
the  husband  of  the  equitable  plaintiff,  Fnnny 
Wilson,  and  the  father  of  the  equitable  plain- 
tiffs, Velma  Wilson,  Viola  Wilson,  and  Venia 
Wilson,  was,  on  June  6,  1910,  in  the  employ 
of  said  defendant  as  brakeman,  and  while 
eiigaged  In  the  line  of  his  employment  was 
upon  a  box  or  freight  car,  attached  to  an 
engine,  the  property  of  the  said  defendant, 
proceeding  north  ou  a  north-bound  trip  from 
Baltimore  city,  and  further  find  that  his 
body,  as  said  car  passed  said  platform,  came 
In  contact  with  the  same  in  consequence  of 
the  dangerous  and  unsafe  position  of  said 
platform,  if  the  jury  find  the  same  was  dan- 
gerous and  unsafe,  and  In  consequence  of 
said  dangerous  and  unsafe  position  of  said 
platform  the  said  Albert  T.  Wilson  received 
injuries  which  directly  resulted  In  his  death, 
and  if  the  jury  further  find  that  the  deceas- 
ed was  Ignorant  of  the  dangerous  and  unsafe 
Iiosltlon  of  said  platform.  If  they  find  the 
same  was  dangerous  and  unsafe,  and  could 
not,  by  the  use  of  ordinary  care  and  pru- 
dence on  his  part,  have  known  the  same,  and 
shall  farther  find  that  at  the  time  of  the 
said  injury  the  deceased  was  using  ordinary 
care  and  caution  on  his  part,  and  shall  fur- 
ther find  that  the  equitable  plaintiff,  Fanny 
Wilson,  was  induced  to  accept  the  death 
)>enefit  under  the  policy  mentioned  In  the  de- 
fendant's additional  plea,  amounting  to  $500, 
and  the  disablement  benefit  of  $2,  mentioned 
In  said  plea,  by  reason  of  the  fraud  or  false 
representations  of  the  defendant,  and  shall 
farther  find  that  the  said  equitable  plaintiff, 
Fanny  Wilson,  was  Induced  to  sign  the  re- 
lea.se  offered  in  evidence  by  reason  of  the 


fraud  or  false  representattona  of  the  defend- 
ant, then  their  verdict  must  be  for  the 
plaintiff."    (Granted.) 

Plaintiffs'  second  prayer:  "The  court  in- 
structs the  Jury  that.  If  they  find  their  ver- 
dict for  the  plaintiff,  they  may,  in  estimat- 
ing the  damages  to  be  allowed,  consider 
what  was  the  pecuniary  loss  which  the  sold 
Fanny  Wilson,  widow,  has  sustained  by  rea- 
son of  the  negligent  killing  of  her  said  hus- 
band, and  may  consider  the  reasonable  prob- 
abilities of  the  continuance  of  the  joint  lives 
of  the  said  Albert  T.  Wilson  and  Fanny  Wil- 
son but  for  said  negligent  killing  of  her  hus- 
band, and  may  allow  her  such  damages  as 
In  their  Judgment  would  compensate  her  for 
such  pecuniary  loss  as  she  has  sustained, 
and  reasonably  will  sustain,  by  reason  of 
said  killing  of  her  husband  -,  and  In  estimat- 
ing the  damages  which  the  said  minor  chil- 
dren, Velma  Wilson,  Viola  Wilson,  and  Venia 
Wilson,  have  each  sustained,  and  will  each 
sustain,  they  may  consider  what  pecuniary 
loss  they  have  each  sustained  by  reason  of 
the  negligent  killing  of  their  father,  the  said 
Albert  T.  Wilson,  the  prospective  damages  to 
be  estimated  up  to  the  respective  majorities 
of  each  of  said  children;  and  that  the  jury 
shall  by  their  verdict  find  and  direct  what 
shall  be  the  share  of  the  said  widow,  and 
what  shall  be  the  share  of  each  of  said 
minor  children,  of  the  amount  of  their  ver- 
dict."   (Granted.) 

Defendant's  first  prayer:  "The  defendant 
prays  the  court  to  instruct  the  jury  that,  un- 
der the  pleadings  in  this  case  and  upon  the 
undisputed  evidence  in  this  case,  the  death 
of  Albert  T.  Wilson,  complained  of  In  this 
case,  was  not  caused  by  any  wrongful  act, 
neglect,  or  default  of  the  defendant  which. 
If  death  had  not  ensued,  would  have  enti- 
tled the  said  Albert  T.  Wilson  to  maintain 
an  action  and  recover  damages  in  respect 
thereof  against  the  defendant;  and  there- 
fore there  can  be  no  recovery  in  this  action, 
and  the  verdict  of  the  jury  must  be  for  the 
defendant"    (Refused.) 

Defendant's  second  prayer:  "The  defend- 
ant prays  the  court  to  instruct  the  Jury  that, 
under  the  pleadings  in  this  case,  there  is  no 
evidence  legally  sufficient  from  which  they 
can  find  that  the  death  of  Albert  T.  Wilson, 
complained  of  in  this  case,  was  caused  solely 
by  any  wrongful  act,  neglect,  or  default  on 
the  part  of  the  defendant,  without  any  negli- 
gence on  the  part  of  the  said  Albert  T.  Wil- 
son directly  contributing  thereto ;  and  there- 
fore the  verdict  of  the  jury  must  be  for  the 
defendant."    (Refused.) 

Defendant's  third  prayer:  "The  defendant 
prays  the  court  to  Instruct  the  jury  that,  un- 
der the  pleadings  In  this  case,  there  is  no 
evidence  In  this  case  legally  sufficient  from 
which  they  can  find  that  the  death  of  Albert 
T.  Wilson,  complained  of  in  this  case,  was 
caused  by  any  wrongful  act,  neglect,  or  de- 
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fault  of  the  defendant  wbich,  if  death  bad 
not  ensued,  would  have  entitled  the  said  Al- 
bert T.  Wilson  to  maintain  an  action  and 
recoTer  damages  In  respect  thereof  against 
the  defendant;  and  therefore  there  can  be 
no  recovery  In  this  action,  and  the  verdict 
of  the  jury  must  be  for  the  defendant."  (Re- 
fused.) 

Defendant's  fourth  prayer:  "The  defend- 
ant prays  the  court  to  Instruct  the  jury  that 
there  is  no  evidence  In  this  case  legally  suf- 
fldoit  to  entitle  the  plaintiffs  to  recover  in 
this  action ;  and  the  verdict  of  the  jury  must 
be  for  the  defendant."    (Refused.) 

Defendant's  sixth  prayer:  "The  defendant 
prays  the  court  to  instruct  the  jury,  as  mat- 
ter of  law,  under  the  pleadings  In  this  case, 
that  the  only  obligation  upon  the  defendant 
to  its  employes  engaged  In  running  trains 
over  its  road,  in  the  erection  and  mainte- 
nance of  the  platform  on  its  signal  tower, 
mentioned  In  evidence,  was  to  erect  and 
maintain  It  so  that  the  employes  of  said  de- 
fendant. In  the  discharge  of  their  duties, 
could  pass  under  or  by  said  platform  In 
safety  by  the  use  of  ordinary  care  and  pru- 
dence, and  that  there  is  no  evidence  in  this 
case  legally  sufficient  from  which  the  jury 
can  find  that  said  platform  was  so  negligent- 
ly erected  and  maintained  that  the  said  em- 
ployes could  not  pass  by  or  under  it  in  safe- 
ty, in  the  discharge  of  their  duties,  by  the 
use  of  ordinary  care  and  prudence  on  their 
part;  and  therefore  the  verdict  of  the  jury 
must  be  for  the  defendant"    (Refused.) 

Defendant's  ninth  prayer:  "The  defendant 
prays  the  court  to  Instruct  the  jury,  under 
the  pleadings  in  this  case,  as  matter  of  law, 
that  since,  by  the  undisputed  evidence  in  this 
case,  the  deceased,  Albert  T.  Wilson,  the  hus- 
band and  father  of  the  equitable  plaintiffs, 
respectively,  was  employed  by  the  defendant 
as  brakeman,  and  had  passed  the  platform 
supporting  the  signal  pole  on  the  defendant's 
tower  at  Phoenix,  mentioned  in  the  evidence, 
as  such  brakeman  as  many  as  25  times  a 
month  from  June  4,  1907,  to  June  6,  1910, 
on  the  defendant's  trains,  and  was  required 
by  the  rules  of  the  defendant,  for  whom  be 
was  brakeman,  to  look  at  the  signal  on  the 
signal  pole  on  said  platform  every  time  he 
passed  said  tower,  and  since,  by  the  undis- 
puted evidence,  said  platform  was  open  and 
obvious  to  any  one  on  defendant's  road  ap- 
proaching said  tower  from  the  south  from 
any  point  within  a  distance  of  800  feet, 
measuring  from  said  tower  southward,  the 
law  presumes  that  said  Albert  T.  Wilson 
knew  that  said  platform  was  on  said  tower, 
and  Imputes  to  him  and  presumes  knowledge 
on  his  part  of  all  risks  and  dangers  to  be 
encountered  by  him  In  the  performance  of 
his  duties  for  the  defendant  resulting  from 
the  existence  of  said  platform  on  said  tower ; 
and,  since  there  is  no  evidence  In  this  case 
that  the  defendant  was  requested  to  remove 
said  platform  by  the  deceased,  or  any  one 


else,  prior  to  the  accident  complained  of  In 
this  ease,  the  deceased  assumed  all  risks  and 
dangers  attending  the  presence  of  said  plat- 
form, while  he  was  in  the  employ  of  the  d^ 
fendant  performing  his  duties;  and  then- 
fore  there  can  be  no  recovery  in  this  action. 
and  the  verdict  of  the  Jury  must  be  for  the 
defendant"     (Refused.) 

Argued  before  BOYD,  C.  ,J.,  and  BRIS- 
COE, PEARCE,  and  THOMAS,  JJ. 

Shirley  CJarter,  for  appellant  Edward  H. 
Burke,  for  appellees. 

BRISCOE,  J.  The  record  In  .this  caw 
contains  two  bills  of  exceptions,  one  to  re- 
view the  rulings  of  the  court  below  on  the 
prayers,  and  the  other  to  consider  ,ltB  rul- 
ings on  the  admissibility  of  evidence. 

At  the  trial  of  the  case,  the  court  below 
granted  the  plaintiffs'  two  prayers,  overrul- 
ed, the  defendant's  special  exceptions  to  those 
prayers,  and  refused  to  grant  the  defendant's 
nine  prayers. 

The  defendant's  first  second,  tlilrd,  fourth, 
sixth,  and  ninth  prayers  were  demurrers  to 
the  evidence,  .and,  in  substance,  asked  the 
court  to  Instruct  the  Jury  that,  as  matter  of 
law,  there  was  no  evidence  legally  sufficient 
under  the  pleadings,  to  entitle  the  plaintiffs 
to  recover;  and  .therefore  the  verdict  must 
be  for  the  defoidant 

The  suit  was  brought  In  the  circuit  court 
for  Baltimore  county  by  the  plaintiffs  against 
the  defendant  to  recover  damages  .for  the 
death  of  Albert  T.  Wilson,  on  June  7,  1910. 
the  husband  and  father  of  the  ,  equitable 
plaintiffs,  while  in  the  employ  of  the  appel- 
lant corporation  and  engaged,  at  the  time  of 
the  accident  as  brakeman  on  a  .freight  car. 
attached  to  an  engine  of  the  defendant  on  a 
north-bound  train  from  Baltimore  city  to 
Harrisburg,  Pa.,  and  caused  by  the  alleged 
negligence. of  the  defendant 

The  declaration  In  substance  avers  that 
the  defendant  corporation,  at  the  time  of 
the  commission  of  the  Injuries  complained  of. 
was  operating  a  railroad  In  part  through 
Baltimore  county,  .in  the  state  of  Maryland, 
and  Albert  T.  Wilson,  the  husband  and  fa- 
ther of  the  equitable  plaintiffs,  was  employed 
by  it  as  brakeman;  and  then  and  there,  at 
the  time  of  .the  commission  of  the  wrongs 
complained  of,  it  became  the  duty  of  the  de- 
fendant corporation  to  provide  a  reasonably 
safe  place  for  him  to  perform  his  duties  as 
a  brakeman;  .that  the  defendant  negligently 
and  carelessly  failed  and  omitted  to  pro- 
vide for  him  a  reasonably  safe  place  In  which 
to  perform  his  dntiesi  in  that  the  defendant 
corporation  negligently  and  carelessly  .per- 
mitted a  platform  constructed  on  a  certain 
signal  tower,  used  by  the  defendant  corpo- 
ration for  railroad  purposes  and  located  up- 
on the  east  side. of  its  railroad  tracks  at  or 
near  Phoenix  station,  in  Baltimore  county, 
this  state,  one  of  the  stations  of  the  defend- 
ant corporation,  to  be  and  extend  so  far  over 
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and  .near  the  tra<^  as  to  strike  him,  and 
thereby  Inflict  and  canae  to  be  Inflicted  up- 
on him  such  Injuries  and  wounds  as  to 
cause  his  death;  that  at  the  time  be  was 
struck  by  said, platform  he  was  upon  a  cer- 
tain box  car  or  freight  car,  attached  to  an 
aiglne^  the  property  of  the  defendant  corjjo- 
ratiOB,  running  north  on  a  north-bound  trip 
from  Baltimore  dty,  and  was,  in  being  upon 
the  car,  engaged  in  the  performance  of  his  du- 
ties as  a  brakeman,  and  was  using  all  due  care 
and  caution  on  his  part;  and  that  his. death 
was  due  to  the  carelessness,  negligence,  and 
default  of  the  defendant  corporation,  and 
without  any  want  of  care  on  his. part. 

The  bill  of  particulars  flled  in  the  case 
states  that  the  immediate  cause  of  Wilson's 
death  was  a  platform  constructed  on  the 
side  of  the  signal  tower  at  Phoenix,  Balti- 
more county,  Md.,  with  which  platform  he 
rame  in  contact  while  engaged  in  the  per- 
formance of  his  duties  as  brakeman,  and 
while  using  due  care  and  caution  on  his 
part.  The  liability  of  the  defendant  corpora- 
tion arises  out  of  its  negligent  failure  to  pro- 
vide for  him  a  reasonably  safe  place  in 
which  to  perform  Us  duties  as  a  brakeman. 

The  case  was  removed  to  the  circuit  court 
for  Harford  county,  and  after  trial  resulted 
in  a  verdict  for  the  plaintiSb,  and,  from. the 
judgment  entered  thereon,  this  appeal  has 
been  taken. 

[1]  As  we  are  of  opinion,  after  a  very 
oareful  consideration  of  the  record  now  be- 
fore us,  that  there  was  error  in  the  rulings 
of  the  court  in  granting  the  plalntifTs' 
prayers,  and  in  rejecting .  the  defendant's 
first,  second,  third,  fourth,  sixth,  and  ninth 
prayers,  which  withdrew  the  case  from  the 
i-onslderation  of  the  Jury,  ■  and  as  these 
prayers  (which  will  be  set  out  by  the  report- 
er) present  the  important  propositions  upon 
which  the  ultimate  decision  of  the  case  must 
turn,  the  .remaining  questions  raised  on  the 
record  become  unlmiwrtant,  and  will  not  be 
considered  by  us. 

The  accident,  which  resulted  in  the  death  of 
Wilson,  happened  about  11  .-05  a.  .m.  on  the 
nioming  of  June  6, 1910,  at  and  near  Phoenix 
station,  iB  Baltimore  county,  one  of  the 
regular  stations  of  the  appellant  corpora- 
tion on  .  its  railroad  between  Baltimore  city 
and  Harrisburg,  Pa.  The  railroad,  at  the 
point  where  the  accident  occurred,  runs  north 
and  sontli,  and  the  deceased,  at  the  time  he 
wag  struck,  was  upon  a  box  or  freight  car, 
attached  to  an  engine  running  north  on  the 
north-bo8nd  main  trade  from  Baltimore.  At 
Phcenix,  east  of  the  main  tracks,  is  a  pas- 
senger station, ,  a  freighthouse,  and  platform, 
and  the  station  agent's  dwelling.  A  public 
road,  running  east  and  west,  crosses  the 
main  tracks  a  little  north  of  the  passenger 
station.  At  the  north  of  ,the  public  road, 
and  east  of  the  main  tracks,  the  appellant, 
wme  time  prior  to  1895.  erected,  Just  north 
of  Phoenix  station,  a  signal  tower  and. plat- 


form. The  tower  was  a  wooden  building 
two  stories  in  height,  and  from  the  tower 
to  the  east  rail  of  the  north-bound  track 
was  eight  feet  and  one  inch.  Tlie  platform 
was  between  the  first  and  second  stories  of 
the  tower,  and  was  four  feet  wide,  running 
north  and  south  across  the  front  of  the  tow- 
er, and  projected  five  feet  ten  Inches  from 
the  face  of  the  tower. 

The  testimony  on  the  part  of  the  plaintiffs 
shows  that  on  the  morning  of  the  accident 
the  deceased  was  seen,  as  the  freight  .train 
approached  the  tower,  "ou  the  first  or  sec- 
ond steps  from  the  top  of  a  ladder,  on  the 
north  end  of  a  freight  or  box  car,  which  was 
used  in  ascaidlng  or  descending  from  the  top 
of  the  car."  He  was  on  the  ladder,  supposed 
to  be  going  up  and  looking  back  to. the  rear 
end  of  the  car,  when  his  bead  came  in  con- 
tact with  the  platform  on  the  signal  tower, 
and  he. was  knocked  on  the  top  of  the  car, 
and  afterwards  fell  to  the  ground.  The  train 
was  running  at  an  estimated  speed  of  about 
eight  to  twelve  miles  an  hour. 

The  plaintiffs'  witness  Weller  testified  tliat 
Wilson  was  a  brakeman  on  .the  train,  and 
bad  worked  under  the  witness  as  such  from 
June  6,  1907,  until  the  date  of  accident  on 
June  6,  1910,  a  period  of  .three  years,  and 
had  passed  the  platform  and  tower  during 
that  time,  with  the  witness  on  the  trains,  go- 
ing up  and  coming  down,  at, least  25  days  in 
each  month;  that  the  platform  was  on  the 
tower  when  it  was  erected,  and  witness  Iiad 
never  known  any  one  to  be  .struck  by  it; 
nor  did  he  know  it  was  close  enough  to  hit 
any  one  on  the  train.  He  further  testified 
that  by  the  rules  .of  the  company  persons  on 
the  train.  Including  brakeman,  fireman,  and 
conductor,  were  required  to  look  for  the  sig- 
nals from  the  tower  while  the  trains  ap- 
proached and  passed  It  "According  to  the 
rules,  they  are  looking  out  for  their  own 
safety  In  that  case." 

The  testimony  of  the  carpenter  Dayhoff 
was  to  the  effect  that,  both  from  the  meas- 
urements made  by  him  the  day  of  the  acci- 
dent and  by  the  measurements  made  to  cars 
standing  in  a  train  on  the  trade  in  .front 
of  the  tower  some  days  before  the  trial  of 
this  case,  the  platform  did  not  extend  far 
enough  from  the  .tower  to  overlap  the  edge 
of  cars  on  the  t/ack  in  front  of  the  tower, 
even  making  liberal  allowance  for  the  slight 
difference  in  the  level  of  the  front  of  .the 
tower  on  the  day  of  the  accident  and  the 
day  the  measurements  were. made  with  the 
cars  actually  on  the. track. 

While  there  was  testimony  tending  to 
show  that  the  front  of  the  tower  bad  set- 
tled three  Inches  to  the  first  two  or  three 
years. after  it  was  built,  and  there  were  two 
wooden  brackets  or  beams,  which  projected 
six  inches  from  the  north  and  south  edges  of 
the  platform  and  towards  the  track,  which 
had  been  placed  there  for  ornamental  .pur- 
poses, yet  the  undisputed  evidence  is  that 
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there  had  been  no  change  in  the  position  of 
the  platform  and  tower  during  the. time  Wll- 
aon  was  In  the  employ  of  the  company,  and 
that  the  platform  did  not  bo  overlap  the 
passing  cars  as  It  could  not  be  passed  In 
safety  by  employes  on  the  trains  by  the  ex- 
ercise of  ordinary  care  and  prudence.  The 
platform  had  been  In  use  since  the -year  1895, 
and  the  deceased  had  passed  it  in  safety  at 
least  25  days  In  each  month  in  going  south 
and  north  over  the  defendant's  road,  while 
performing  his  duties  as  brakeman.  The 
platform,  also,  was  open  and  obvious,  and 
was  plainly  visible  to  any  one  approaching 
the  tower  on  a  north-bound  freight. train  for 
a  distance  of  over  200  yards.  The  deceased 
had  ample  space  on  the  car  to  stand  or  sit 
without  coming  in  contact  .with  the  plat- 
form; and  no  negligence  can  be  imputed  to 
the  company,  even  if  it  be  assumed  that  the 
platform  was  not  high  enough  to  allow  .a 
person  to  pass  under  it  while  standing  on 
top  of  the  car,  or  while  occupying  the  posi- 
tion of  the  deceased  .on  the  car  at  the  time 
of  the  accident,  as  testified  to  by  the  plain- 
tiffs' witnesses. 

We  think,  without  reviewing  the  authori- 
ties at  length,  that  the  cases  of  B.  &  O.  R. 
R.  Co.  v.  Strieker,  51  Md.  47,  34  Am.  Rep. 
291,  Yates  v.  McCullough,  69  Md.  370,  16 
Atl.  280,  Abbott  V.  B.  &  O.  R.  R.  Co.,  75 
Md.  152,  23  Atl.  310,  32  Am.  St.  Rep.  372, 
State,  Use  of  Hamelln,  v.  Malster,  57  Md. 
287,  Wood  v.  Helges,  83  Md.  268,  84  Att 
872,  Egner  v.  Railway  Co.,  98  Md.  397,  66 
Atl.  789,  and  the  more  recent  cases  of  Moret 
v.  Car  Works  Co.,  99  Md.  472,  58  Atl.  447, 
and  Tkac  v.  Md.  Steel  Co.,  101  Md-  179,  60 
Atl.  618,  Gans  Salvage  Co.  v.  Byrnes,  102 
Md.  247.  62  Atl.  155,  1  L.  R.  A.  (N.  S.)  272, 
Winter  v.  United  Ry.,  115  Md.  72,  80  Atl. 
651,  are  applicable  here,  and  conclusive 
against  the  right  of  the  plaintiffs  to  recov- 
er in  this  case. 

In  Strieker's  Case,  supra.  Judge  Bartol, 
in  delivering  the  opinion  of  this  court,  said: 
"To  entitle  the  appellee  to  maintain  this 
suit,  it  was  necessary  to  prove  that  the 
company  had  been  guilty  of  negligence  which 
directly  caused  the  injury  (that  is  to  say, 
that  in  the  relation  which  existed  between 
the  appellee  and  the  company  the  latter  had 
failed  or  neglected  to  perform  some  duty  to- 
wards the  appellee  which  was  devolved  upon 
it  'by  law) ;  and.  secondly,  it  must  appear 
that  the  appellee  was  not  guilty  of  any  neg- 
ligence on  his  part,  or  any  want  of  reason- 
able prudence  and  caution  to  avoid  the  ac- 
cident. "First.  As  to  the  alleged  negligence 
on  the  part  of  the  company.  In  what  did 
this  consist?  It  was  said  it  was  negligent 
in  constructing  the  bridge  so  low  that  a  con- 
ductor or  brakeman  could  not  pass  under 
it  in  safety  on  top  of  a  house  car,  where 
his  duty  required  him  sometimes  to  be.  But 
there  is  no  evidence  to  support  this  position ; 
on  tlie  contrary,  all  the  proof  shows  that 


the  employes  of  the  company,  and  the  ap- 
pellee among  them;  every  day  passed  under 
the  bridge  safely  by  observing  the  simple 
and  easy  precaution  of  stooping  or  sitting 
down  while  passing  under  the  bridge.  No 
negligence  can  be  imputed  to  the  company, 
because  the  struts  of  the  bridge  were  not 
high  enough  to  allow  a  person  to  pass  un- 
der them  standing  upright  on  the  top  of 
the  cars.  Baylor  v.  RaUroad  Co.,  40  N.  J. 
Law,  23  [29  Am.  Rep.  208].  It  was  not 
required  of  the  appellee  to  stand  on  his  feet 
while  passing  the  bridge.  He  was  in  that 
position,  according  to  his  own  statement,  be- 
cause Ills  back  was  turned  towards  the 
bridge.  'He  did  not  think  of  it,  and  did 
not  know  he  was  near  it;'  but  he  knew  It 
was  there;  it  was  In  full  view  only  a  few 
moments  before,  when  he  started  his  train 
from  a  point  only  200  or  300  yards  distant 
Nothing  is  better  settled  than  that  the  im- 
plied contract  between  the  employer  and  em- 
ploye is  that  the  latter  take  upon  himself 
all  the  natural  risks  and  perils  incident  to 
the  service.'  Moran's  Case,  44  Md.  292.  As 
expressed  by  Cockbum,  C.  J.,  in  Clarke  v. 
Holmes,  7  H.  &  N.  943:  'When  a  servant  en- 
ters upon  an  employment,  he  accepts  the 
service  subject  to  the  risks  incidental  to  it' " 

We  have  thus  quoted  at  length  from 
Strieker's  Case,  because  the  facts  of  that 
case  are  almost  identical  with  the  facts  of 
the  case  at  bar;  and  the  principles  of  law 
announced  in  that  case  are  not  only  applica- 
ble here,  but  have  been  approved  and  ap- 
plied in  similar  and  later  cases  decided  by 
wards  him. 

In  the  case  now  before  us,  we  are  of 
opinion  there  was  a  failure  of  evidence  to 
prove  such  negligence  on  the  part  of  the  de- 
fendant or  its  agents,  as  alleged  in  the 
pleadings,  to  entitle  the  plaintiffs  °to  re- 
cover ;  and  there  was  a  legal  insufficiency 
of  evidence  to  show  that  the  death  of  Wil- 
son was  caused  by  the  failure  of  the  appel- 
lant to  discharge  any  of  its  legal  duties  to- 
wards him. 

[2]  On  the  contrary,  the  evidence  shows 
that  the  deceased  directly  contributed  to  the 
accident  which  caused  his  death  by  his  own 
negligence  and  want  of  care  in  falling  to  no- 
tice the  platform  as  he  approached  the  tow- 
er, and  in  violation  of  a  duty  which  requir- 
ed htm  to  observe  the  signals  on  the  tower 
for  his  own  safety  and  that  of  his  train. 
The  evidence  is  undisputed  that  at  the  time 
of  the  accident  he  was  facing  th«  rear  of 
the  train,  looking  south,  .with  his  back  to  the 
platform  and  tower,  although  he  had  an  un- 
obstructed view  of  the  platform  of  over  200 
yards  from  the'  time  the  train  left  the  wa- 
ter tank  until  It  reached  the  tower.  Wheth- 
er he  was  standing  on  the  ladder  at  the  end 
of  the  car,  as  testified  to  by  the  plahitlffs' 
witnesses,  or  was  walking  on  the  top  of  the 
box  car,  as  stated  by  some  of  the  defend- 
ant's witnesses,  at  the  time  of  the  accident, 
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It  is  Immaterial,  because  in  either  position 
he  was  clearly  guUty  of  such  contrlbntory 
negligence,  under  the  facts  of  this  case,  as 
to  bar  a  recovery.  As  this  conclusion  dis- 
poses of  the  case,  it  will  not  be  necessary  for 
us  to  consider  the  other  Questions  raised  on 
the  record. 

For  the  error  in  granting  the  plaintiffs' 
prayers  and  In  rejecting  the  defendant's 
prayers,  which  sought  to  withdraw  the  case 
from  the  consideration  of  the  Jury,  the 
Judgment  will  be  reversed,  and,  as  it  is  ap- 
parent the  appellees  cannot  recover,  a  new 
trial  will  not  be  awarded. 

Judgment  reversed,  without  awarding  a 
new  trial,  with  costs. 


J.  P.  MORGAN  &  CO.  V.  HALL  &  LYON  CO. 

(Supreme  Court  of  Rhode  Island.     Jane  11, 
1912.) 

Afpiux  and  Ebroe  (g  1154*)— Akendmbnt— 

Ikcbease  of  Ad  Daunuk. 

A  motion  by  plaintiff,  made  in  the  Su- 
preme Court  after  decision  by  it,  sustaining 
his  exceptions  and  giving  defendant  an  op- 
portonity  to  show  cause  why  judgment  should 
not  be  entered  for  plaintiff,  for  leave  to  in- 
crease its  ad  damnum,  on  the  ground  that  the 
aggregate  amount  of  the  judgment  and  inter- 
est wUl  exceed  the  amount  originally  demand- 
ed, will  not  be  entertained  on  the  hearing;  to 
show  cause;  but  the  cause  will  be  remitted 
to  the  superior  court,  with  directions  to  enter 
jadgment  for  plaintiff  for  an  amount  not  ex- 
ceeding the  ad  damnum. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4497;   Dec.  Dig.  J  1154.*] 

Action  by  J.  P.  Morgan  &  Co.  against  the 
Hall  &  Lyon  Company.  Rule  on  defendant 
to  show  cause  why  judgment  should  not  be 
entered  for  plaintiffs  after  their  exceptions 
were  sustained  (83  AtL  113).  Cause  remit- 
ted, with  directions. 

Dexter  B.  Potter  and  Edward  A.  Stock- 
well,  both  of  Providence,  for  plaintiffs.  C. 
M.  Van  Slyck  and  Frederick  A.  Jones,  both 
of  Providence,  for  defendant 

PER  CURIAM.  The  court  having  render- 
ed its  decision,  sustaining  the  plaintiffs'  ex- 
ceptions, an  opportunity  was  given  to  the 
defendant  to  appear  and  show  cause  why 
judmnent  for  the  plaintiffs  in  the  sum  of 
$815.98,  with  interest,  should  not  be  entered. 

The  defendant  appeared  before  the  court 
on  Jane  3,  1912,  and  presented  Its  argu- 
ments against  such  entry  of  judgment,  and 
the  plaintiffs  were  also  heard  In  reply  there- 
to. Upon  the  consideration  of  the  arguments 
thus  presented,  we  do  not  find  any  reason 
for  changing  or  modifying  the  conclusions 
already  expressed  In  the  opinion  of  the 
court 

The  plaintiffs,  at  the  hearing,  moved  for 
leave  to  increase  Its  ad  damnum,  for  the 
reason  that  the  aggregate  amount  of  the  in- 
terest   and    Judgment    would    exceed    the 


amount  for  which  it  had  originally  brought 
s&lt  We  do  not  think  that  such  a  motion 
should  be  entertained  at  this  late  stage  of 
the  proceeding,  when  the  case  is  before  us 
upon  excepttous;  and  the  same  Is  therefore 
denied. 

The  case  is  remitted  to  the  superior  court 
with  direction  to  enter  Judgment  for  the 
plaintiffs  in  the  sum  of  1845.98,  together 
with  BO  much  of  the  interest,  which  may  be 
due  the  plaintiffs,  which,  added  to  the  prin- 
cipal sum  of  $845.98,  sliall  not  exceed  the 
amount  of  the  ad  damnum. 


McQuillan  v.  Mcquillan. 

(Supreme  Court  of  Rhode  Island.     June  11, 
1912.) 

1.  Tkial  (J  350*)— Special  Ibsub»— Submis- 
sion TO  JUBY. 

The  statute  authorizing  the  sabmission  of 
special  issues  to  be  settled  by  the  justice  pre- 
siding at  the  trial  to  the  jury  only  authorizes 
the  submission  of  a  materisJ  issue  involving 
some  disputed  fact  in  such  a  manner  as  to  be 
readily  comprehended  by  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  il  828-833;    Dec.  Dig.  {  360.*] 

2.  Tboveb  and  Convebsion   (S  40*)— Insub- 
ANCE  Policies— Ownership— EviDKNCK. 

In  trover  for  the  conversion  of  certain  in- 
surance policies,  evidence  held  to  warrant  a 
finding  that  the  policies  belonged  to  plaintiff. 
[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  {{  232-244;  Dec.  Dig. 
140.*] 

Exceptions  from  Sui)erior  Court  Provi- 
dence and  Bristol  Counties;  Charles  F. 
Steams,  Judge. 

Trover  by  Rose  McQuillan  against  Patrick 
H.  McQuillan.  Judgment  for  plaintiff,  and 
defendant  brings  exceptions.    Overruled. 

Peter  C.  Cannon,  of  Providence,  for  plain- 
tiff. Frank  L.  Hanley,  of  Providence,  for 
defendant 

PER  CURIAM.  The  plaintiff  brings  an 
action  on  the  case  for  trover  and  conver- 
sion' and  seeks  thereby  to  recover  damages 
for  the  conversion  of  certain  goods  and  chat- 
tels. Including  two  Insurance  policies  on  the 
life  of  the  mother,  Catherine  McQuillan. 
Suit  was  originally  brought  In  the  district 
court  where  a  Jury  trial  was  claimed.  Sub- 
sequently a  trial  in  the  superior  court  re- 
sulted in  a  verdict  for  the  plaintiff.  The 
defendant's  motion  for  a  new  trial  was  de- 
nied, and  the  case  now  comes  to  this  court 
on  the  defendant's  exceptions. 

The  plaintiff  and  defendant  are  brother 
and  sister  and  children  of  Catherine  Mc- 
Quillan on  whose  life  the  policies  were  is- 
sued. It  does  not  appear  from  the  tran- 
script of  testimony  that  the  plaintiff  laid 
much  stress  upon  the  conversion  of  the  sev- 
eral articles  other  than  the  policies  of  in- 
surance. The  conversion  of  the  household 
goods  Is  not  referred  to  in  the  defendant's 
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brief,  and  the  Jury  apparently  did  not  con- 
sider that  part  of  the  case  in  arriving  at 
a  Terdlct  which  simply  covers  the  amount 
due  on  the  policies  In  question.  We  may 
therefore  eliminate  the  household  goods  in 
the  further  consideration  of  the  case. 

The  plaintiff  had  lived  with  her  mother 
for  a  period  of  some  20  years  and  down  to 
the  time  of  the  latter's  death  in  October, 
1910.  The  plaintiff's  earnings  were  largely 
devoted  to  the  support  and  maintenance  of 
the  household.  The  defendant  had  not  been 
a  member  of  his  mother's  family  for  some 
10  years  and  had  not  contributed  anything 
for  the  support  thereof.  In  the  spring  of 
1S96  the  plaintiff  Insured  her  mother's  life 
in  the  Metropolitan  Life  Insurance  Com- 
pany on  two  policies  for  the  sum  of  $248, 
which,  upon  the  death  of  the  insured,  with 
the  added  bonus,  amounted  to  a  total  of 
$272.90.  On  the  original  application  for 
the  insurance  the  plaintiff  was  named  as 
beneficiary,  and  she  retained  possession  of 
the  policies  and  premium  receipt  books  from 
the  time  they  w^ere  issued  in  March,  1896, 
until  a  few  days  prior  to  her  mother's  death 
In  October,  1910,  when  she  missed  them  from 
her  trunk  in  which  they  were  kept  The 
plaintiff  paid  the  premiums  during  the  life 
of  the  policies.  After  her  mother's  death 
the  policies  were  presented  to  the  company 
by  the  defendant  for  payment.  There  t>eing 
two  claimants,  the  Insurance  company  offer- 
ed to  make  payment  by  a  check  to  their 
joint  order,  bat  the  d^endant  refused  to 
give  up  the  policies. 

The  defendant  claims  that  these  policies 
came  to  him  through  his  wife  to  whom  th^ 
were  intrusted  by  his  mother  for  delivery 
to  him,  with  Instructions  tliat  be  collect  the 
money  due  upon  them  and  from  the  proceeds 
pay  her  funeral  expenses.  In  this  claim  the 
defendant  Is  supported  by  his  wife,  also 
named  Catherine  McQuillan.  The  defendant 
at  the  trial  took  19  exceptions  (having  er- 
roneously numbered  his  last  exception  as 
20).  The  seventh  and  thirteenth  were  strick- 
en out  and  not  allowed  by  the  trial  Judge. 
Numbers  3,  5,  12,  and  16  are  waived  by  the 
defendant  in  his  brief.  Of  the  remainder, 
4,  6,  8,  9,  10,  11,  14,  15,  and  17  relate  to 
rulings  admitting  or  rejecting  testimony. 
Upon  examination  of  these  we  do  not  find 
sufficient  merit  in  any  of  them  to  warrant 
individual  or  special  consideration,  and  they 
are  overruled.  The  eighteenth  exception 
relates  to  the  denial  of  certain  requests  to 
charges  numbered  2.  3,  and  4.  We  do  not 
find  any  error  in  the  denial  of  these  re- 
quests, and  the  exception  thereto  is  over- 
ruled. The  nineteenth  exception  (numbered 
as  twentieth)  is  to  the  refusal  of  the  trial 


Judge  to  submit  to  the  jury  certain  special 
findings  proposed  by  the  defendant,  and 
numbered  from  1  to  4,  both  incluslvcL 

[1]  It  is  the  evident  intention  of  the  stat- 
ute to  give  to  either  party  the  right  to  sub- 
mit to  the  Jury  such  certain  and  specific 
questions,  based  upon  the  issues  in  the  case. 
as  such  party  may  desire.  This  right  in  its 
exercise  must  be  subject  to  some  regulation. 
As  the  statute  says,  "Such  issue  shall  be  set- 
tled by  the  Justice  presiding  at  the  trial." 
If  the  special  question  submitted  is  one 
which  involves  some  issue  in  the  case  and 
is  in  proper  form  and  in  a  form  to  be  read- 
ily comprehended  by  the  Jury,  we  tliink  that 
it  would  be  the  duty  of  the  presiding  Justice 
to  submit  it  to  their  consideration.  If  on  tbe 
other  hand  the  special  question  was  not 
based  upon  an  issue  in  the  case,  or  was 
simply  frivolous  or  unimportant,  or  Involved 
some  undisputed  fact,  or  was  so  carele&sly 
drawn  that  it  would  unnecessarily  confuse 
the  jury,  it  would  become  the  duty  of  the 
court  to  require  such  changes  in  or  wholly 
disallow  the  proposed  question  as  the  cir- 
cumstances might  require.  The  first  and 
second  special  questions  do  not  seem  to 
cover  any  material  issue  in  the  case. 

[2]  The  primary  and  controlling  question 
in  this  case  is  the  ownership  of  tbe  policies, 
and  that  question  is  not  determined  by  the 
act  of  Catherine  McQuillan  in  placing  them 
in  the  possession  of  her  son  nor  by  her  direc- 
tions to  him  as  to  the  disposition  of  the 
proceeds.  There  was  evidence  showing  that 
the  plaintiff  caused  these  policies  to  be  is- 
sued; that  she  was  the  beneficiary  named 
therein;  that  she  paid  the  premiums  there- 
on; and  that  she  retained  the  possession  of 
the  policies  and  receipt  books  until  within 
a  few  days  of  her  mother's  death  when  they, 
in  some  manner  unknown  to  her,  disappear- 
ed from  the  trunk  in  which  she  kept  them. 
There  is  no  testimony  that  the  plaintiff 
parted  with  these  poUcles  volimtarily.  There 
is  ample  testimony  upon  which  the  jury 
might  find  that  tlie  policies  tielonged  to  tbe 
plaintiff.  Tbe  special  questions  1  and  2  do 
not  cover  any  material  issue  and  were  there- 
fore properly  rejected  by  the  trial  court 
The  third  and  fourth  special  questions  seem 
to  be  based  upon  undisputed  facts  and  were 
for  that  reason  properly  rejected. 

The  case  presents  questions  of  fact  upon 
which  the  jury  has  founded  its  verdict,  and 
the  same  has  been  approved  by  the  Justice 
presiding  through  his  refusal  to  grant  a  new 
trial. 

All  of  the  defendant's  exceptions  are  over- 
ruled, and  the  case  is  remitted  to  the  supe- 
rior court  with  direction  to  enter  Judgment 
on  the  verdict. 
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LYNCH  T.  LYNCH. 

(Sapreme  Court  of  Rhode  IsUnd.     June  11, 
1912.) 

Abatdient  and  Rsvivai.  (I  69*)— Arnul- 
MSHT  OF  Mabbiaob— Death  of  Fabtt— Ef- 
racT. 

Tbe  death  of  petitioner,  suing  for  the  an- 
nulment of  her  marriage  to  respondent,  pend- 
ing a  hearing  to  show  cause  why  the  case 
sboald  not  l>e  remitted  to  the  superior  court 
for  judgment  annulling  the  marriage,  renders 
&n  order  for  entry  of  a  decision  in  accordance 
with  the  opinion  sustaining  exceptions  to  the 
dismissal  of  the  petition  impossible,  and  the 
papers  in  the  case  will  be  remitted  to  the  su- 
perior court. 

[Ed.  Note. — ^For  other  cases,  see  Abatement 
asd  Revival,  Cent  Dig.  {{  349-354;   Dec.  Dig. 

On  motion  to  show  cause  why  decision 
shoold  not  be  rendered  for  petitioner  after 
her  exceptions  were  sustained.  83  Atl.  83. 
Papers  remitted. 

Page  ft  Cashing,  of  Providence,  for  peti- 
tioner. Cassias  L.  Kneeland,  of  Providence, 
for  respondent. 

PER  CURIAM.  At  the  bearing  given  for 
the  respondent  to  show  cause  why  said  case 
should  not  be  remitted  to  the  suiperlor  court, 
with  direction  to  forthwith  enter  a  deci- 
sion In  ftivor  of  the  petitioner,  granting  her 
petition  and  annulling  the  marriage  between 
her  and  the  respondent,  the  death  of  the  pe- 
titioner was  suggested  by  the  respondent. 
The  death  of  the  petitioner  renders  an  order 
for  tbe  entry  of  a  decision  In  accordance 
wltb  tbe  opinion  Impossible. 

The  papers  in  tbe  cause  are  remitted  to 
the  superior  court. 


CANFIELD  et  al  v.  BARNES  et  aL 

(Supreme  Court  of  Pennsylvania.    Feb.  5, 
1912.) 

Wills    (i   166*)— Pbobatb— SurFiciKKcr  of 

EVIDKNCB. 

Where  a  man,  63  years  old  when  he  died, 
made  liis  will  in  favor  of  his  second  wife  more 
than  a  year  before  his  death  and  6  years  after 
the  second  marriage,  executing  it  in  his  own 
privacy,  and  retaining  it  in  his  exclusive  con- 
trol to  within  a  few  days  of  his  death,  he  being 
a  man  of  unusual  intelligence  and  superior 
jud^ent,  who,  though  he  dranlc  liquor  as  a 
habit,  was  not  under  its  influence  when  the 
^11  was  made,  and  who  had  lived  happily  with 
bis  second  wife,  and  she  had  not  attempted  to 
influence  bim  against  his  children  by  his  first 
mfe,  a  verdict  against  the  will  on  an  issue 
derigarit  vel  non  where  undue  influence  is  al- 
leged will  be  set  aside,  where  evidence  of  a 
meretriciooB  relation  between  testator  and  the 
second  vite  daring  his  first  wife's  lifetime  was 
admitted,  and  given  an  undue  weight  in  the 
c-liarge  to  the  jary. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
I»g.  H  421-437;   Dec.  Dig.  |  166.*] 

Appeal  from  Court  of  Common  Pleas,  Al- 
!i^heny  County.  | 


Issue  devlsavlt  vd  non  between  Laura  EX 
Canfield  and  others  and  Emma  J.  Barnes  and 
others  to  determine  the  validity  of  tbe  will 
of  Elmore  A.  Barnes,  wbo  died  Jannary  17, 
1909,  a  resident  of  tbe  city  of  Pittsburgh. 
From  a  Judgment  for  plaintiffs,  defendants 
appeal.  Reversed,  and  issue  directed  to  be 
set  aside. 

Tbe  contestants  claimed  that  tbe  will  was 
the  result  of  undue  influence  exercised  upon 
the  testator  by  his  second  wife,  Emma  J. 
Barnes.  The  facts  are  stated  in  the  opinion 
of  the  Supreme  Court  Verdict  and  judg- 
ment for  plaintiffs.    Defendants  appealed. 

Argued  before  FELL,  C.  J.,  and  MESTRE- 
ZAT,  POTTER,  ELKIN,  STEWART,  and 
MOSCHZISKER,  JJ. 

John  C.  Bane,  for  appellants.  R.  T.  M. 
McCready  and  J.  M.  Stoner,  for  appellees. 

STEWART,  J.  This  was  an  issue  devisa- 
vit  vel  non,  in  which  tbe  ground  of  contest 
was  alleged  undue  influence.  Tbe  only  pos- 
sible explanation  of  tbe  verdict  condemning 
tbe  will  In  question  is  to  be  found  in  tbe 
great  mass  of  Irrelevant  testimony  that  tbe 
Jury  were  called  upon  to  consider,  tbe  effect 
of  which  must  have  been,  if  not  to  divert 
their  minds  from  the  one  l&sue  tbey  were 
trying  to  at  least  influence  them  in  resolving 
it  by  considerations  Improperly  Introduced 
Into  the  case;  for  we  do  not  hesitate  to 
say,  after  a  careful  review  of  every  one  of 
the  eleven  huudred  pages  of  testimony,  that 
there  Is  absolutely  nothing  in  this  record  up- 
on which  this  verdict  can  be  Justified.  The 
issue  was  granted  at  the  instance  of  the  tes- 
tator's children  by  a  first  wife  who  are  ag- 
grieved at  the  disposition  made  by  testator 
of  his  estate. 

The  testator  was  63  years  of  age  when  he 
died.  This  will  in  question  was  made  more 
than  a  year  before  his  death;*  the  codicil 
attached,  some  four  months  before.  Tbe  will 
bad  been  prepared  by  counsel  from  mem- 
oranda submitted  by  the  testator,  and  was 
afterwards  executed  by  tbe  testator  in  his 
business  ofiSce,  and  attested  by  his  own 
chosen  witnesses.  Tbe  codicil,  by  which  cer- 
tain changes  were  made  in  the  will,  affecting 
only  one  of  the  appellees,  was  prepared  by 
the  clerk  of  the  counsel  wbo  had  written  the 
will,  and  was  executed  in  like  manner  as  tbe 
will.  Outward  constraint  in  the  preparation 
and  execution  of  the  will  or  codicil  there  was 
none,  and  none  is  pretended.  Both  were  exe- 
cuted in  the  freedom  of  testator's  own  pri- 
vacy, and  both  remained  in  bis  exclusive  con- 
trol and  custody  to  within  a  few  days  of  his 
death.  The  testamentary  capacity  of  this 
man,  acting  free  from  control,  is  admitted; 
but  even  without  tbe  admission  It  Is  made 
apparent  by  tbe  testimony  that  he  was  a  per- 
son of  unusual  intelligence  and  superior 
business  Judgment  Tbe  learned  trial  Judge 
in  his  charge  has  this  to  say  of  him:    "I 
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think  we  all  agree  that  at  one  time  in  the 
life  of  Mr.  Barnes,  If  not  at  all  times,  he  was 
a  bright.  Intelligent,  strong,  vigorous  man 
mentally  and  physically."  The  qualification 
here  made  is  in  view  of  one  of  the  conten- 
tions on  the  part  of  the  plaintiffs;  that  is, 
that  through  excessive  drink  in  his  later 
years  the  testator's  will  had  become  ea- 
feebled,  and  bis  power  of  resisting  importuni- 
ty correspondingly  lessened.  This  Inquiry 
was  pursued  at  great  length,  unnecessary 
ground  being  covered  because  the  main  pur- 
pose of  the  inquiry  was  lost  from  sight.  The 
question  whether  be  was  a  man  of  intemper- 
ate habits  was  given  undue  prominence.  It 
not  being  alleged  that  at  the  time  of  the 
execution  of  the  will  he  was  under  the  in- 
fluence of  drink,  the  testimony  with  respect 
to  his  habit  of  drink  was  admissible  only  as 
it  went  to  show,  as  a  result  of  the  alleged 
habit,  that  he  had  so  far  deteriorated  in 
mental  force  that  it  was  in  the  power  of 
designing  persons  to  make  him '  adopt  their 
will  as  his  own.  Many  witnesses  were  call- 
ed who  testifled  to  having  seen  him  at  differ- 
ent times  under  the  influence  of  liquor. 
Some  testifled  to  prolonged  spells  of  intoxi- 
cation; some  to  a  constant  habit  of  drink; 
none,  however,  that  the  habit,  however  con- 
stant and  long-continued,  bad  disqualified 
him  from  attending  to  his  business  affairs, 
giving  them  careful  consideration  and  exer- 
cising in  connection  therewith  his  usual  in- 
telligent judgment.  More  than  this,  not  one 
of  them  testifled  to  a  single  circumstance 
which  could  be  made  the  basis  of  even  a 
conjecture  that  his  power  of  self-assertion, 
which  admittedly  all  his  life  long  bad  been 
a  prominent  characteristic,  had  in  the 
slightest  degree  abated.  Not  a  single  act 
of  yielding  to  attempted  persuasion  of  oth- 
ers, of  subordinating  his  views  to  those  of 
others,  or  of  imprudence  in  the  management 
Of  his  estate  was  shown.  Out  of  this  mass 
of  testimony  on  this  branch  of  the  case, 
nothing  making  for  the  contention  of  the 
plaintiffs  can  be  derived  except  the  academic 
statement  of  a  physician,  who  at  one  time 
had  attended  testator  in  a  brief  illness,  to 
the  effect  that  a  victim  of  chronic  alcoholism 
has,  generally  speaking,  "less  will  power, 
generally  a  lack  of  responsibility,  sense  of 
responsibility,  is  more  or  less  lost  or  carried 
away  by  alcohol."  A  fuller  reference  to  this 
feature  of  the  case  is  unnecessary  in  view 
of  what  we  have  to  say  with  respect  to  the 
main  question  at  issue — the  alleged  undue 
Influence. 

The  proponent  of  the  will  was  the  widow 
to  whom  testator  had  given  in  her  own 
right  by  far  the  greater  part  of  his  estate. 
The  Inequality  created  by  the  will  is  appar- 
ent, the  discrimination  being  against  these 
plaintiffs,  children  of  testator's  first  wife, 
and  the  only  children  testator  left  surviving. 
The  inequality  extends  as  well  to  the  shares 
given  the  children,  some  are  given  more  than 
others.    It  is  the  contention  of  the  plaintiffs 


that  the  will  in  question  was  procured  by 
undue    Influence    exercised    upon    testator's 
mind  by  the  proponent  and  her  sister,  who 
resided  in  testator's  family,  and  to  whom  be 
had  given  a  legacy  of  $1,000.    The  Interren- 
tion  of  no  other  party  is  even  suggested,  so 
we  have  to  consider  the  conduct  of  these 
two  alone.     First,  let  us  observe  what  af- 
firmatively  appears  in  the  evidence.     The 
testator,  in  what  may  justly  be  regarded  as 
unseemly  haste  following  upon  the  death  of 
his  first  wife,  married  the  proponent.    This, 
together  with  the  fact  that  proponent  occn- 
pled  a  humbler  station  in  life,  having  previ- 
ously been  an  employe  in  the  laundry  own- 
ed and  operated  by  the  testator,  gave  offense 
to  the  plaintiffs,  and  resulted  In  estrange- 
ment between  them  and  their  father,  which 
continued  more  or  less  marked  until  testa- 
tor's death,  except  In  the  case  of  one  of  the 
daughters.    Mrs.   McCardell.     None   of  the 
children   resided  with  their  f&ther  at  the 
time  of  this  second  marriage;    each  baring 
a  home  of  his  or  her  own.    That  this  second 
marriage,  apart  from  the  estrangement  of 
his  children,  contributed  to  the  comfort  and 
happiness  in  a  marked  degree  of  the  testator 
abundantly  appears,  not  only   by  his  own 
frequent  declarations  to  this  effect,  but  by 
his  attachment  to  his  re-established  home 
and  his  domestic  life  therein.     That  he  en- 
tertained for  this  wife  a  most  affectionate 
regard  cannot  be  questioned.     Neither  can 
It  be  questioned  that  she  made  him  a  kind 
and   considerate  '  wife.      During    the    seven 
years  that  this  marital   relation  continued, 
the  peace  of  it  was  never  disturbed.     All 
the  evidence  on  the  subject  Indicates  that 
the  parties  were  living  in  mutual  confidence 
and   affection,  which  continued  to  the  end. 
So  much  for  what  affirmatively  appears.    If 
now  we  turn  to  the  evidence  introduced  by 
the  plaintiffs  for  the  purpose  of  showing  un- 
due  influence   exerted    by   the   defendants, 
not  only  does  the  utter  barrenness  of  It  be- 
come apparent,  but  the  conclusion  becomes 
irresistible   that   the   condemnation   of   this 
will  by  the  jury  was  the  product  of  prejudice 
aroused  by  wholly  irrelevant  testimony  af- 
fecting the  character  of  the  proponent,  not 
during  the  continuance  of  the  marital  rela- 
tion with  the  testator,  but  preceding  it.     Be- 
fore further  reference  to  this  evidence,  let 
us  say  that  not  a  single  act  of  Interference 
of  either  defendant  in  connection  with  the 
making  of  the  will  was  shown.     Not  only 
was  no  importunity  or  entreaty  to  prefer  the 
widow  shown,  but  It  does  not  appear  that 
even  a'  request  on  part  of  either  of  defend- 
ants that  testator  should  make  a  will  wairi 
ever  made.    Further  still,  the  will  was  made 
a  year  before  testator's  death,  and  it  does 
not  appear  that  proponent  knew  of  Its  ex- 
istence, certainly  not  of  Its  contents,   until 
shortly  before  testator's  death.    Whether  she 
knew  It  then  was  a  matter  in  dispute.     The 
record  will  be  searched  la  vain  for  any  evi- 
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dence  which   would   warrant   an   Inference 
tliat  proponent  had  ever  attempted  to  preju- 
dice testator  against  his  clilldren  that  la  at 
aU  credible.    A  declaration  alleged  to  have 
been  made  at  a  family  dinner  at  the  home  of 
Mrs.  McCardell   by    Miss   Younkin,   one  of 
the  defendants,  In  presei^e  of  all  the  guests, 
including  the  testator,  to  the  ^ect  ttiat  tes- 
tator's children  ought  not  to  receive  any  part 
of  his  estate,  and  assented  to  by  the  pro- 
ponent, is  the  nearest  approach   to  direct 
eridence  on  this  point    Apart  from  the  fact 
that  It  was  denied  by  both  defendants  that 
any  such  conversation  occurred,  it  imsses  be- 
lief that,  if  defendants  were  actually  con- 
niving to  influence  the  testator  to  make  a 
n-lll  discriminating  against  his  children,  they 
were  openly  avowing  their  sentiments  In  the 
presence  of  those  to  be  prejudiced  thereby, 
and  particularly   when  it  is  manifest  that 
sncti  conduct  could  in  no  conceivable  way 
fnrther  their  designs.     Conceding  that  the 
conversation  occurred  as  related  by  the  wit- 
ness, it  is.  If  not  the  only  evidence,  certainly 
tbe  nearest  approach  to  substantial  evidence 
on  which  the  theory  of  undue  Influence  aris- 
es.   How  Ineffectual  it  was,  if  Intended  to 
Influence  the  testator's  mind,  appears  from 
the  testimony  of  this  same  witness  who  says 
that  her  father  told  her  as  many  as  50  times 
after  his  marriage  to  the  proponent  and  re- 
peated it  as  late  as  August,  1908,  that  he 
would  do  with  his  estate  as  he  pleased,  and 
that  no  one  should  know  the  contents  of  his 
win  until  It  was  opened.     Not  a  single  re- 
mark reflecting  upon  any  of  these  children 
in  a  way  calculated  to  prejudice  them  in  the 
estimation  of  the  testator,  notwithstanding 
their  refusal  to  recognize  her  as  their  fa- 
ther's wife,  is  traced  to  the  proponent    With 
this  exhibit  of  the  evidence,  the  inquiry  is 
natural:    Upon  what  was  the  case  made  to 
turn  in  the  court  below?    As  we  read  the 
charge  the  jury  were  called  upon  to  con- 
sider and  pass  upon  three  questions  of  fact. 
One  of  these  we  have  already  considered, 
tbe  extent  to  which  testator  was  addicted  to 
drink,  about  which  there  was  much  conflict- 
ing testimony,  but  which,  upon  the  plalntifTs 
own  showing,  was  wholly  inadequate  for  the 
purpose  for  which  It  was  offered.    The  next 
was  whether  the  proponent  had  knowledge  of 
the  existence  of  the  will  and  its  contents  be- 
fore testator's  death,  a  question  of  no  conse- 
quence whatever  In  connection  with  the  main 
issue  except  as  associated  with  other  evi- 
dence from  which  undue  influence  could  be 
derived.    In  Itself,  such  fact  could  establish 
Botbing  here   In  Issue,  but  nevertheless  it 
was  made  one   of  the  vital  Issues  in  the 
case:   the  Jury  being  told  that  "It  went  to 
the  root  of  the  question   itself."     The  In- 
stmctions  In  regard  to  this  unrelated  mat- 
ter covers  more  than  five  pages  of  the  Judge's 
charge.    The  proponent  had  testified  that  the 
first  knowledge  she  had  of  the  existence  of 
«  will  was  derived  about  two  weeks  before 


she  and  her  husband  left  their  home  to  go 
to  the  sanatorium  where  the  latter  died. 
This  was  In  December,  1908.  She  testified 
that  testator  then  told  her  that  be  had  made 
a  will,  and  that  It  was  safe  In  the  house. 
She  further  testified  that  she  did  not  see 
the  will  until  her  return  home  after  testa- 
tor's death.  Evidence  was  Introduced  to 
show  acts  and  statements  made  by  the  pro- 
ponent inconsistent  with  her  testimony  with 
respect  to  these  matters.  One  witness  tes- 
tified that  during  testator's  last  Illness  pro- 
ponent on  her  return  from  a  visit  to  her 
home,  upon  entering  her  husband's  sick 
room,  produced  a  paper  from  a  business  en- 
velope, threw  it  on  testator's  bed  and  said  to 
him,  "I  brought  your  will,"  and  the  testator 
replied,  "Put  it  in  the  trunk";  that  later, 
when  one  of  the  daughters  came  to  visit 
testator,  proponent  took  the  will  from  the 
trunk,  and  remarked  that  nobody  should  see 
it  Another  witness  testified  that  a  day  or 
so  following  testator's  death,  in  reply  to  a 
question,  proponent  said  that  she  did  not 
know  whether  there  was  a  will  or  not.  All 
of  this  testimony  was  flatly  contradicted  by 
proponent.  Had  ground  here  been  laid  for 
any  Inference  of  undue  Influence  on  the  part 
of  the  proponent  the  relevancy  of  this  In- 
quiry could  be  well  understood;  but  vrith- 
out  evidence  in  the  remotest  degree  Involv- 
ing the  proponent.  It  is  impossible  to  aee 
how  the  determination  of  the  question  of 
proponent's  truthfulness  with  respect  to  the 
matter  inquired  of  could  in  any  way  affect 
the  issue  being  tried.  And  yet  the  view 
taken  by  tbe  court  is  thus  expressed  in  his 
instructions  to  the  Jury:  "But  If  you  find 
that  she  is  not  stating  the  truth  as  to  her 
knowledge  of  the  contents  of  the  will,  that 
Is  a  much  more  serious  matter,  and  one  that 
ought  to  Influence  you  In  rendering  your 
verdict" 

The  remaining  question  to  which  the  Ju- 
ry's attention  was  directed  was  one  not  only 
without  relevancy,  but  one  well  calculated 
to  divert  the  minds  of  the  Jury  from  the 
true  and  only  issue.  Our  only  reason  for 
referring  to  It — and  the  same  consideration 
has  governed  in  tbe  'discussion  of  the  other 
questions — is  that  some  explanation  may  ap- 
pear for  what  we  are  compelled  to  regard 
as  an  unwarranted  verdict.  We  have  refer- 
red to  the  unseemly  haste  with  which  the 
testator,  following  the  death  of  his  first 
wife,  hastened  Into  married  relations  with 
the  proiMment.  Had  the  evidence  touching 
the  relations  of  the  parties  stopped  with 
this  one  circumstance,  while  its  pertinency 
is  not  apparent  Its  admission  might  still 
have  been  Justified,  but  it  went  far  beyond, 
and,  because  it  exceeded  all  reasonable  lim- 
its, it  should  not  have  been  admitted..  The 
purpose  of  the  added  evidence  was  to  show 
that  before  his  marriage  with  the  proponent, 
and  during  the  lifetime  of  his  first  wife, 
and  during  the  lifetime  of  proponent's  first 
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husband,  the  testator  had  maintained  mere- 
tricious relations  with  the  proponent  We 
shall  not  attempt  a  review  or  recital  of  the 
evidence  which  was  relied  on  to  establish 
this  contention.  It  is  suflScient  to  remark 
that  it  was  wholly  circumstantial,  and 
against  it  the  proponent  could  do  nothing 
but  enter  her  sworn  denial.  Whether  the 
charge  be  true  or  false,  what  had  it  to  do 
with  the  issue  being  tried?  Seven  years 
before  his  death  the  testator  had  married 
this  woman.  During  aU  that  time  he  not 
only  acknowledged  her  as  his  wife,  but  gave 
unmistakable  evidence  of  his  confidence  in 
her  faithfulness  and  liis  affectionate  regard 
for  her,  while  she,  in  turn,  so  far  as  the  evi- 
dence shows,  merited  by  her  conduct  his 
kindest  consideration.  To  permit  an  Inquiry 
into  what  occurred  between  these  parties  at 
a  period  antedating  the  marriage  into  which 
l>oth  voluntarily  and  deliberately  entered, 
and  which,  so  long  as  it  continued,  was 
marked  by  mutual  regard  and  affection,  un- 
der pretext  of  showing  that  one  exercised 
undue  Influence  over  the  other  in  the  mak- 
ing of  a  will  seven  years  thereafter,  is  to 
disregard  the  plainest  rules  of  evidence,  and 
allow  widest  opportunity  for  prejudice  to 
overcome  Judgment  and  reason  in  the  de- 
termination of  such  issues.  If  the  facta 
were  as  alleged  by  the  plaintiffs,  the  moral 
guilt  incurred  brought  its  own  condemnation 
upon  the  parties  with  Its  own  appropriate 
penalty;  and  violated  law,  had  It  been  ap- 
pealed to,  stood  ready  to  pronounce  its  con- 
demnation with  its  appropriate  penalty ;  but 
neither  in  morals  nor  law  can  warrant  be 
found  for  penalizing  such  misdoings  by  de- 
nying to  the  parties  years  after  they  have 
entered  into  lawful  marital  relations  the 
right  to  say  who  shall  succeed  upon  their 
death  to  the  assets  they  leave  behind.  Such 
right  is  denied  to  those  lacking  mental  ca- 
pacity, and  those  deprived  of  freedom  of 
action,  but  disregard  of  moral  standards  at 
a  time  seven  years  removed  from  the  tes- 
tamentary act  is  no  test  of  either  condition. 
In  referring  to  this  evidence  the  coutt  in  its 
charge  said:  "It  is  cpntended  on  part  of 
plaintiffs,  who  were  children  of  Mrs.  Barnes 
the  first  wife,  that  the  relations  of  Mr. 
Barnes  and  the  defendant  were  prior  to  the 
death  of  the  first  Mrs.  Barnes  Illicit  and 
meretricious.  This  Is  denied  by  Mrs.  Barnes. 
Whether  the  allegation  t>e  a  fact  or  not  it 
does  not  determine  this  case.  It  is  an  ele- 
ment to  l>e  considered  in  the  case  with  all 
the  other  evidence  in  the  case,"  etc  It  is 
impossible  to  escape  the  conclusion  tliat  in 
the  submission  of  this  question  to  the  Jury 
is  to  be  found  the  true  explanation  of  the 
verdict  condemning  the  will.  But  our  de- 
cision of  the  case  rests,  not  on  the  views 
here  expressed  with  respect  to  the  manner 
of  its  submission,  but  on  the  broader  ground 
that  there  was  nothing  in  the  case  calling 


for  submission,  and  tliat  binding  Instruc- 
tions for  the  defoidants  should  tiave  been 
given.  "A  court  lias  a  highar  duty  to  per- 
form than  merely  to  answer  points  of  law! 
It  is  ita  duty  to  see  that  the  law  is  falthfol- 
ly  administered.  Such  administration  re- 
quires tliat  a  man's  will,  the  most  solemn 
instrument  he  can  execute,  shall  not  be  set 
aside  without  any  sufficient  evidence  to  im- 
peach it.  There  is  no  redress  here  for  an 
erroneous  or  improper  verdict  But  where 
a  case  Is  submitted  to  a  Jury,  upon  dearth 
insufficient  evidence,  such  as  no  court  ought 
to  sustain  a  verdict  upon,  it  is  our  plain  dnt.v 
to  reverse."  This  was  said  by  tliis  court  in 
Cautfman  v.  Long,  82  Pa.  72.  It  is  quite  as 
appropriate  here. 

The  first  assignment  of  error  la  the  re- 
fusal of  the  court  to  so  Instruct  in  accord- 
ance with  defendant's  first  point.  This  as- 
signment is  sustained ;  the  Judgment  Is  re- 
versed, and  the  issue  directed  to  be  set 
aside;   costs  to  be  paid  by  appellees. 


FORNO  et  aL  v.  PENNSYLVANIA  R.  00. 

(Supreme  Court  of  Pennsylvania.    Feb.  5. 
1912.) 

Raiuioadb   (t  348*)— Opesatioit— Accidents 

AT  Cbossinqb— Evidence. 

Where  the  evidence  shows  that  plaintiff. 
on  a  dark  night,  approached  a  railroad  wherp 
there  were  three  tracks,  with  an  engine  on  the 
far  track  making  a  noise,  that  he  stopped, 
looked,  and  listened  before  going  on  Uie  first 
track,  that  his  wife  preceded  lilm  safely  over 
this  track,  that  the  plaintiff,  carrying  a  child, 
was  struck  as  soon  as  he  stepped  upon  the 
track  by  the  tender  of  an  engine,  which  was 
moving  backward  without  light  or  signal,  that 
the  place  in  question  was  a  permissive  cross- 
ing, about  340  feet  from  a  public  crossing,  as 
to  the  availability  of  which  the  evidence  was 
conflicting,  a  verdict  for  plaintiff  will  be  sus- 
tained. 

[Ed.  Note. — For  other  cases,  see  Railroads. 
Cent  Dig.  |{  1138-1150;  Dec.  Dig.  S  348.*] 

Appeal  from  Court  of  Common  Pleas, 
Wastiington  County. 

Action  of  trespass  for  personal  injuries 
by  Mary  Forno,  a  minor,  by  Charles  Fomo. 
her  next  friend,  and  by  Charles  Fomo  in  his 
own  right  against  the  Pennsylvania  Rail- 
road Company.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the 
Supreme  Court  Verdict  and  Judgment  for 
Charles  Fomo  for  fSfiOO,  and  for  Mar; 
Fomo  for  $4,000.    Defendant  appealed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTRBZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

R.  W.  Irwin  and  Jas.  A.  Wiley,  fbr  appel- 
lant. Carl  E.  Oibson,  Chaa.  O.  Mcllvain,  and 
W.  K.  Vance,  for  appellees. 

POTTER,  J.  In  this  action,  Catarles  Forno 
sought  to  recover  damages  for  personal  in- 
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juries  sustained  by  blm  through  the  alleged 
negligence  of  the  defendant  company.  The 
rlaintiff  at  the  same  time,  as  father  and 
next  friend,  brought  another  action  In  be- 
half of  his  Infant  daughter,  Mary  Fomo, 
against  this  defendant  to  recover  damages 
for  personal  Injuries  sustained  by  her 
tlirough  the  same  alleged  negligence.  The 
cases  were  tried  together,  and  appeals  from 
the  Jndgmoits  have  been  argued  together, 
and  are  to  be  disposed  of  in  this  opinion. 

It  appears  from  the  evidence  that  the  de- 
fendant railroad  company  has,  at  Shire  Oaks, 
Washington  county,  two  main  tracks  and  a 
siding  ninning  along  the  western  side  of  the 
Monongahela  river.  At  the  point  in  question, 
there  is  a  strip  of  ground,  some  60  or  70  feet 
in  width,  between  the  railroad  tracks  and 
the  river,  npon  which,  in  July,  1909,  was 
erected  a  dwelling  house  owned  by  the  de- 
fendant and  occupied  by  one  Dominic  Cen- 
sore.  On  the  opposite  side  of  the  railroad, 
and  mnnlng  parallel  with  It,  is  a  public 
highway.  From  this  road,  at  a  point  about 
■"MO  feet  north  of  the  Censore  house,  another 
public  road  extends  eastwardly  at  right 
angles,  crossing  the  railroad  tracks  and  run- 
ning to  the  river  bank.  There  was  considera- 
ble evidence  tending  to  show  that  a  safe 
pathway  extended  along  the  eastern  side  of 
the  tracks  from  the  house  to  the  public 
crossing.  There  was  also  evidence  upon  the 
part  of  the  plaintiff  tending  to  show  that 
tbta  means  of  access  to  the  public  crossing 
was  not  available. 

On  the  evening  of  July  17,  1909,  the  plain- 
tlfr,  Charles  Fomo,  with  his  wife  and  two 
children,  was  at  the  Censore  house.  At 
about  half  past  9  o'clock,  they  left  for  their 
home,  which  was  on  the  opposite  side  of 
the  railroad.  The  night  was  dark,  and  plain- 
tiff carried  a  pit  lamp,  which  was  lighted. 
The  party  started  to  walk  directly  across 
the  railroad  tracks.  The  husband  and  wife 
ttoth  testify  that  before  stepping  upon  the  first 
track  they  stopped  and  looked  and  listened; 
but  neither  saw  nor  heard  an  approaching 
train  or  locomotive.  There  was  a  coal  train 
standing  npon  the  third  track,  and  its  en- 
gine was  making  a  noise.  The  wife  was  in 
advance,  and  the  husband,  with  a  child  In 
his  arms,  followed ;  and  as  he  stepped  upon 
the  track  he  was  immediately  struck  by  the 
tender  of  a  passing  locomotive,  which  was  at 
the  time  running  backwards  at  a  speed  of 
abont  six  mUes  an  hour.  The  engine  was 
brought  to  a  stop  very  quickly,  within  a 
distance  of  abont  40  feet,  and  the  plaintiff 
was  found  between  the  rails,  and  under  the 
engine.  He  lost  an  arm  as  a  result  of  the 
accident,  and  was  otherwise  Injured  ;  and  the 
child  was  so  injured  that  It  was  necessary  to 
amputate  the  right  foot  and  the  left  leg  at 
the  thigh. 

The  spedflc  act  of  negligence  with  which 
the  defendant  company  was  charged  was  in 
running  the  engine  and  tender  backward  at 
the  time  and  place  In  question,  without  giv- 


ing an  •alarm  or  signal,  and  without  having 
a  light  on  the  end  of  the  tender.  At  the 
trial,  requests  for  binding  instructions  in 
favor  of  the  defendant  were  refused,  and 
the  cases  were  submitted  to  the  Jury,  who 
found  a  verdict  in  favor  of  the  plaintiff  in 
each  case.  The  defendant  has  appealed,  and 
in  the  first  assignment  of  error  its  counsel 
complain  of  a  portion  of  the  charge  which 
in  effect.  It  Is  urged,  permitted  the  Jury  to 
say  whether  or  not  the  plaintiff  was  Justified 
in  crossing  the  tracks  directly  in  front  of  the 
house,  even  though  they  found  from  the  evi- 
dence that  there  was  a  plain,  safe  path  lead- 
ing along  the  tracks  from  the  bouse  to  the 
public  crossing. 

We  have  considered  with  great  care  the 
portion  of  the  charge  assigned  for  error; 
bnt  we  are  unable  to  see  that  the  inference 
suggested  by  counsel  for  appellant  is  fairly 
to  be  drawn  from  the  language  of  the  court. 
It  Is  apparent  that  the  learned  trial  Judge 
had  a  proper  understanding  of  the  law ;  and 
that  he  submitted  his  conceptions  to  the  Jury 
with  care  and  exactness.  The  respective 
contentions  of  both  parties  as  to  the  facts 
were  impartially  presented.  The  Jury  were 
told  that,  as  a  general  rule,  one  hurt  on  a 
railroad  trade,  other  than  at  a  public  cross- 
ing, cannot  recover  damages  for  injuries  sus- 
tained from  a  train  properly  operated  in  the 
ordinary  way ;  that  an  exception  to  this  rule 
arises  where  persons  are  led  to  cross  the 
tracks  through  a  necessity  brought  about  by 
the  railroad,  or  where  they  do  so  with  Its 
express  or  Implied  permission.  In  the  lan- 
guage of  the  court  below,  the  law  upon  this 
point  was  thus  summed  up:  "The  general 
rule,  as  we  have  told  you.  Is  that  the  rail- 
road company  has  the  right  to  the  exclusive 
use  of  Its  trades;  bat  the  case  Is  altered 
when,  by  permission  of  the  company,  per- 
sons cross  its  tracks  at  a  given  point,  not  a 
pnblic  crossing.  In  such  cases,  the  comfort 
and  safety  of  those  permitted  to  cross  the 
track  of  the  railroad  are  involved ;  and  those 
employes  of  the  railroad  who  operate  Its 
trains  must  exercise  care  under  the  circum- 
stances as  they  exist  in  such  a'  case."  This 
was  followed  by  stating,  in  substance,  the 
dalm  of  plaintiff  that  the  renting  of  the 
bouse  by  the  defendant  company  gave  rise  to 
a  right  in  the  tenant  to  cros^  the  tracks  at 
that  point  as  a  way  of  necessity;  but  this 
statement  of  plaintiff's  claim  was  balanced 
by  the  immediate  presentation  of  defendant's 
reply  to  that  contention,  in  which  It  said. 
In  substance,  that  there  was  no  such  necessi- 
ty In  this  case,  because  a  convenient  and  safe 
pathway  existed,  leading  along  the  side  of  the 
railroad  from  the  house  to  the  public  cross- 
ing, which  plaintiff  might  easily  have  taken. 
In  like  manner,  the  attention  of  the  Jury  was 
directed  to  the  evidence  of  the  crossing  of 
the  tracks  at  the  point  In  question ;  and  they 
were  told  that  they  must  find  whether  such 
use  of  the  crossing  had  continued  long 
enough  to  fairly  Justify  an  inference  that  it 


Digitized  by  CjOOQIC 


408 


83  ATI.ANTIC  REPORTEB 


(Pa 


was  permitted  by  the  railroad.  The  court 
said  In  this  connection:  "It  will  be  for  you 
to  say,  taking  all  the  evidence  that  has  been 
produced  here  on  both  sides,  whether  or  not. 
In  front  of  this  house,  there  was  a  permissive 
crossing,  either  a  permissive  crossing  by  rea- 
son of  the  necessity  that  was  put  upon  the 
tenants  of  that  house  by  the  railroad  com- 
pany itself  when  they  rented  It,  or  by  their 
use  for  the  length  of  time  they  bad  been  in 
there,  to  such  an  extent  as  to  notify  the 
railroad  company  that  they  were  using  that 
crossing  there,  so  that  It  could  be  fairly  in- 
ferred that  they  consented  to  their  using  it, 
or  whether  there  was  a  path  led  up  to  it, 
and  away  from  it"  Further  on  the  Jury 
were  Instructed  that.  If  tbey  did  not  find 
from  the  evidence  that  the  railroad  had 
granted  a  permissive  crossing,  the  plaintiff 
would  be  a  trespasser  at  that  point ;  and  It 
he  was  a  trespasser  the  railroad  company 
owed  him  no  duty.  Doubtless  It  would  have 
been  better  If,  In  connection  with  the  refer- 
ence to  defendant's  contention  that  a  safe 
path  extended  along  the  railroad  from  the 
house  to  the  crossing,  the  Jury  bad  been  told 
directly  and  positively  that,  If  they  found 
from  the  evidence  there  was  such  a  path,  the 
failure  of  plaintiff  to  use  it,  and  the  taking, 
merely  for  his  own  convenience,  of  a  shorter 
way  across  the  tracks,  was  contributory  neg- 
ligence, which  in  Itself  would  prevent  a  re- 
covery. But  the  affirmance  of  the  fifth  point 
for  charge  presented  by  counsel  for  appellant 
did  give  squarely  Just  such  an  instruction; 
and  under  the  circumstances,  and  consider- 
ing the  whole  scope  and  contents  of  the 
charge,  we  do  not  feel  that  the  court  below 
can  fairly  be  charged  with  reversible  error 
in  the  manner  In  which  It  presented  to  the 
Jury  the  matter  which  Is  made  the  subject 
of  the  first  assignment  of  error. 

After  full  consideration  of  the  evidence 
bearing  upon  the  contributory  negligence  of 
the  plaintiff,  we  have  concluded  that  this 
question  was,  under  the  peculiar  circum- 
stances of  the  case,  properly  left  to  the  de- 
termination of  the  Jury.  According  to  plain- 
tiffs own  testimony,  a  single  step  from  the 
side  of  the  track  placed  him  directly  in  front 
of  the  tender  of  the  locomotive  which  ran 
over  him.  Under  ordinary  circumstances,  it 
is  vain  for  a  njan  to  say  that  he  looked  or 
listened  who  walks  directly  in  front  of  a 
moving  locomotive.  An  injury  so  received  is 
due  to  bis  own  gross  carelessness.  Penna. 
Railroad  v.  Bell,  122  Pa.  58,  15  Atl.  561.  If 
this  accident  had  occurred  Just  as  it  did,  in 
daylight,  the  court  must  have,  as  a  matter 
of  law,  pronounced  the  plaintiff  guilty  of 
contributory  neglleence.  But  the  evidence 
showed  that  the  night  was  dark,  and  that  an 
engine  standing  near  by  was  blowing  off 
steam  and  making  a  noise.  There  was  evi- 
dence upon  the  part  of  plaintiff  which,  if  be- 
lieved by  the  Jury,  tended  to  show  that  the 
engine   which  struck   plaintiff   came   along 


quietly,  running  backward,  without  a  light 
upon  the  tender  to  indicate  its  approach. 
This  evidence  brings  the  case  within  the  lines 
of  the  decision  in  Davidson  v.  Railway  Co., 
171  Pa.  622,  33  Atl.  86,  where  the  cases  in 
which  the  existence  of  contributory  negli- 
gence has  been  held  to  be  a  question  of  law 
are  distinguished  from  tliose  in  wlUcb  it  has 
been  held  to  be  a  question  of  fact.  The 
same  case  was  before  this  court  again  in  179 
Pa.  227,  36  Atl.  291,  and  it  was  there  said: 
"We  are  not  disposed  to  relax  the  role  that 
requires  a  traveler,  when  approadiing  a  rail- 
road crossing  to  stop,  look,  and  listen,  nor 
to  depart  from  the  long  roll  of  cases  in  which 
we  have  held  that  one  who  goes  in  front  of 
a  moving  train  which  he  has  ample  oppor- 
tunity to  see,  and  hear,  and  avoid,  must  or- 
dinarily be  held  guilty  of  contributory  negli- 
gence as  matter  of  law ;  but  when  the  facts 
are  not  clear  and  simple,  and  where  the 
existence  of  contributory  negligence  depends 
upon  inferences  to  be  drawn  from  the  evi- 
dence, the  question  must  go  to  the  Jury  for 
decision."  Another  case  illustrating  the  ap- 
plication of  this  principle  is  Mnscarro  t.  Rail- 
road Co.,  192  Pa.  8,  43  Atl.  R27. 

In  the  present  case,  we  find  no  substantia] 
error  in  the  manner  in  which  the  rather 
complicated  questions  involved  were  submit- 
ted to  the  Jury.  The  assignments  of  error 
are  overruled,  and  the  Judgments  at  No. 
72,  October  term,  1811,  and  at  No.  73,  Oc- 
tober term,  1911,  are  affirmed. 


CITY  IMPROVEMENT  CO.  v.  CITY  OF 

PITTSBURGH. 

(Supreme  Court  of  Pennsylvania.     Jan.  2, 
1912.) 

Municipal  Cobpobatioks  (|  655*)— Stbkets 

— AI.TEBATIO  NS. 

A  city  has  no  power  by  locating  and  relo- 
cating ordinances  to  locate  what  purports  to 
be  a  new  street  60  feet  wide,  which  in  fact 
merely  widens  an  existing  street  40  feet  wide 
and  an  aUey  connecting  tlierewith  20  feet  wide, 
but  must,  if  it  thinks  proper  to  widen  the 
street  and  alley,  do  so  in  the  manner  pre- 
scribed by  the  statutes  relating  to  the  widen- 
ing of  streets. 

[Ed.  Note.— For  other  cases,  see  Manicipal 
Corporations,  Dec.  Dig.  |  655.*] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Bill  in  equity  by  the  City  Improvement 
Company  for  an  injunction  against  the  City 
of  Pittsburgh.  From  a  decree  for  plalntifT, 
defendant   appeals.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  tbe 
Supreme  Court 

Tbe  court  entered  the  following  decree: 

"And  now,  to  wit,  this  23d  day  of  Septem- 
ber, 1911,  this  cause  came  on  to  be  further 
heard,  at  this  term,  and  was  argued  by 
counsel,  and  upon  consideiatioii  thereof,  it 
is  ordered,  adjudged,  and  decreed  as  follows: 

"(1)  That   the  ordinance  of  the  city    of 
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Pittsbnrgh  entitled,  'An  ordinance  locating 
Hamilton  avenae,  from  Frankstown  avenue 
to  Fifth  avenae,'  approved  July  7,  1891,  a 
copy  of  which  is  attached  to  the  bill  of  com- 
plaint, is  nltra  vires,  void,  and  of  no  effect 

"(2)  That  the  ordinance  of  the  city  of 
Pittsburgh  entitled,  'An  ordinance  relocating 
Hamilton  avenue,  from  a  point  229.60  feet 
westwardly  from  Lambert  street  to  Penn 
avenne,'  approved  July  1,  1903,  a  copy  of 
which  is  attached  to  the  bill  of  complaint, 
is  altra  vires,  void,  and  of  no  effect. 

"(3)  That  the  said  ordinances  of  July  7, 
1891,  locating  Hamilton  avenue,  and  of  July 
1,  1903,  relocating  Hamilton  avenue,  create 
a  cloud  upon  the  plaintiff's  title  to  the 
premises  described  in  the  bill  of  complaint, 
and  that  the  same  be  removed  therefrom. 

"(4)  That  the  proper  authorities  of  the 
city  of  Pittsburgh  note  upon  the  ordinance 
books,  and  upon  the  pages  containing  said 
ordinances  of  July  7,  1891,  and  July  1,  1903, 
and  upon  the  Indices  and  records  referring 
thereto,  and  upon  the  maps  and  plans  of  said 
dty,  referring  thereto,  the  words,  'Canceled 
by  the  decree  of  the  court  of  common  pleas 
\o.  3  of  Allegheny  county,  Pennsylvania,  at 
No.  496  February  term,  1911.' 

"(5)  That  the  defendant  pay  the  costs  of 
this  proceeding." 

Argued  before  FEIX,  C.  J.,  and  BROWN, 
MESTRE^AT,  POTTER,  ELKIN,  STEW- 
ART,  and   MOSCHZISKER,  JJ. 

C.  Elmer  Bown,  C.  A.  O'Brien,  and  0.  K. 
Robinson,  for  appellant  A.  M.  Thompson 
and  Oordon  &  Smith,  for  appellee. 

ME8TREZAT,  J.  The  facts  of  this  case 
are  not  In  dispute,  and  have  been  found  and 
stated   by  the  learned  court  below. 

In  1891  the  city  of  Pittsburgh  enacted  an 
ordinance  locating  Hamilton  avenue  from 
Frankstown  avenue  to  Fifth  avenue.  The 
street  thus  located  began  at  a  point  on  Fifth 
avenue  directly  opposite  the  end  of  a  street 
called  Hamilton  avenue,  then  opened  on  the 
ground  and  used  by  the  public.  The  street 
provided  for  by  the  ordinance  extended  in 
substantially  the  same  direction  for  a  dis- 
tance of  2,800  feet.  In  this  distance,  as 
rtated  in  the  appellant's  history  of  the  case. 
It  imsses  through  six  plans  of  lots,  cro-sses 
ten  existing  streets  or  alleys,  and  embraces 
within  Its  limits  two  streets  and  an  alley 
already  opened  and  used  In  certain  plans,  in- 
volvlDg  the  widening  of  one  of  these  streets 
and  the  alley.  The  length  of  the  street  and 
alley  is  about  825  feet  In  1895  an  ordinance 
wag  passed  authorizing  the  opening  and  wl- 
denhig  of  Hamilton  avenue  from  Fifth  ave- 
nue to  Frankstown  avenue.  Viewers  were 
app(dnted  to  assess  the  damages  and  bene- 
fits, but  l>efore  the  completion  of  the  pro- 
ceedings, the  dty  repealed  the  ordinance. 
In  1908  an  ordinance  was  passed  relocating 
Hamilton  avenue  from  a  point  a  short  dis- 
tance east  of  Its   Intersection  with   Berlin 


street  to  Penn  avenue,  thus  making  the  lat- 
ter, and  not  Frankstown  avenue,  the  west- 
em  terminus  of  Hamilton  avenue.  Tliis 
diange  or  relocation  of  the  street  Increased 
Its  length  about  800  feet.  The  relocation  of 
the  street  crosses  the  plaintUTs  property.  In 
February,  1906,  an  ordinance  was  passed  au- 
thorizing the  opening  and  widening  of  Ham- 
ilton avenue  from  Fifth  avenue  to  Penn  ave- 
nue in  accordance  with  the  locating  and  re- 
locating ordinances.  Again  viewers  were 
appointed  to  assess  the  damages  and  bene- 
fits, Imt,  before  the  proceedings  were  con- 
cluded, the  city,  in  November,  1905,  enacted 
an  ordinance  repealing  the  opening  and  wi- 
dening ordinance.  The  city  has  enacted  no 
further  legislation  affecting  Hamilton  ave- 
nue. The  street  as  relocated  passes  through 
the  plaintiff  company's  property,  and  it  has 
filed  this  bill  praying  for  a  decree  that  the 
locating  and  relocating  ordinances  create  a 
cloud  upon  the  plaintiff's  title  to  the  prem- 
ises described  in  the  bUl  of  complaint,  and 
that  'said  ordinances  are  ultra  vires,  void, 
and  of  no  ^ect.  The  prayer  of  the  bill  was 
granted  by  the  court  below,  and  the  city  has 
taken  this  appeal. 

The  learned  chancellor  in  disposing  of  the 
case  held  that  it  was  ruled  by  Hawkins  v. 
Pittsburg,  220  Pa.  7,  69  AU.  283.  In  that 
case  it  was  held,  as  stated  in  the  syllabus, 
that  an  ordinance  of  the  city  of  Pittsburgh 
purporting  to  relocate  an  established  alley, 
but  having  in  fact  the  effect  of  widening  the 
alley,  U  invalid;  and  that  the  city  has  no 
power  to  relocate  a  street,  and.  If  It  intends 
to  widen  a  street.  It  must  pursue  the  course 
prescribed  by  the  statute.  The  learned 
counsel  for  the  appellant  strenuously  con- 
tend that  there  is  a  radical  distinction  be- 
tween this  and  the  Hawkins  Case.  In  the 
latter  case  the  city  attempted  to  widen  Vir- 
gin alley  wlilch  was  about  600  feet  long  and 
had  t>e«i  opened  and  used  for  many  years, 
and  the  appellant  contends  that  it  differs 
from  the  present  case,  in  that  "the  contem- 
plated Improvement  related  solely  to  Virgin 
alley,  and  was  not  undertaken  In  connection 
with  the  widening  or  locating  of  any  other 
thoroughfare,  and  the  relocating  ordinance 
was  a  manifest  attempt  on  the  part  of  the 
city  to  widen  the  street  and  to  postpone  its 
liability  for  the  damage  occasioned  there- 
by." It  Is  true,  as  suggested  by  the  appel- 
lant that  the  Improvement  was  confined  to 
Virgin  alley  and  did  not  extend  to  any  oth- 
er thoroughfare,  but  the  ordinance  was  not 
declared  void  upon  that  ground,  but  for  the 
reason  that  its  purpose  and  effect  was  to  wi- 
den Virgin  alley  which  could  not  be  done  by 
a  proceeding  to  relocate  it;  and  that  If  the 
dty  desired  to  widen  one  of  its  streets.  It 
must  do  BO  In  a  proper  proceeding  instituted 
for  the  purpose.  It  is  said  in  the  opinion 
(220  Pa.  18,  69  Atl.  285):  "Its  council  can- 
not escape  the  provisions  of  the  statute  or 
Ignore  the  course  of  procedure  directed  by 
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tbe  statute  by  simply  declaring  in  tbe  ordi- 
nance a  purpose  other  than  the  facts  dis- 
closed. The  facts  must  determine  what 
method  the  city  shall  pursue  to  accomplish 
its  purpose,  and,  those  facta  requiring  it  to 
proceed  In  the  manner  provided  in  certain 
legislation,  the  provisions  of  the  legislation 
will  determine  the  course  of  procedure." 

The  proceeding  In  the  case  In  hand  was 
to  locate  Hamilton  avenue  and  relocate  the 
western  end  of  It  The  ordinances  dealt 
with  the  subject  as  a  new  street  and  as 
though  the  avenue  was  located  on  ground 
not  occupied  by  other  streets  or  alleys.  They 
Ignored  the  conceded  fact  that  within  the 
lines  of  the  avenue  as  located  there  were  an 
existing  public  street  and  a  public  alley. 
Tbe  street  and  the  alley  connect  and  are 
about  700  or  800  feet  In  length.  The  street 
is  40  feet  wide  and  the  alley  20  feet.  The 
ordinances  provide  that  Hamilton  avenue 
shall  be  located  60  feet  wide,  thereby  widen- 
ing the  street  10  feet  and  the  alley  40  feet 
The  avenue  was  located  20  years  ago,  and 
many  years  prior  to  and  during  that  time  the 
street  and  the  alley  within  its  limits  were 
opened,  existing,  and  traveled  public  thor- 
oughfares. The  facts  of  this  case  bring  it 
clearly  within  Hawkins  ▼.  Pittsburg,  supra, 
and  the  learned  court  below  was  right  In 
declaring  the  locating  and  relocating  ordi- 
nances void. 

We  are  not  Inclined  to  disagree  with  the 
learned  counsel  for  appellant  as  to  what 
the  law  should  be  in  such  cases.  It  may  be, 
as  they  suggest  that  it  would  be  better  to 
permit  such  improvements  to  be  made  as  a 
whole  and  not  piecemeal ;  but  It  must  be  re- 
membered that  the  authority  of  a  city  over 
Its  streets  cdmes  from  the  Legislature,  and 
that  when  it  undertakes  an  improvement  of 
this  character,  It  must  be  able  to  point  to 
the  necessary  statutory  power  authorizing  it 
The  Legislature,  as  yet  has  not  thought 
proper  to  permit  a  dty  to  widen  its  streets 
by  a  proceeding  instituted  for  the  purpose 
of  locating  or  relocating  them,  and  it  is  not 
the  function  of  the  court  to  supply  what 
the  legislative  branch  of  the  government  has 
withheld.  If,  therefore,  the  city  desires  to 
exercise  the  power  which  it  invokes  in  the 
present  case,  it  must  obtain  It  from  the  Leg- 
islature. 

The  locating  or  relocating  ordinances  must 
be  construed  as  one  ordhiance  to  locate  Ham- 
ilton avenue  from  Fifth  avenue  to  Penn  ave- 
nue. The  two  ordinances  locate  bnt  a  single 
avenue  between  the  termini,  and  that  avenue 
passes  over  the  plaintlfTs  premises.  In  the 
subsequent  ordinances  for  opening  and  wi- 
dening tbe  avenue,  the  city  has  treated  the 
two  locating  ordinances  as  one  proceeding  to 
establish  one  street.  The  relocating  ordi- 
nance was  in  effect  an  amendment  of  th'e 
original  ordinance  to  the  extent  of  changing 
a  part  of  the  original  route  of  the  street 


It  simply  suiierseded  the  original  ordinance 
in  the  location  of  the  western  Mid  of  the 
avenue.  The  two  ordinances  must  be  read 
together  as  locating  a  single  street  Tbe 
plaintiff,  therefore,  as  a  property  owner 
through  which  the  avenue  was  located,  may 
attack  the  validity  of  either  or  both  ordi- 
nances. 

The  important  and  contr<riltng  question  In 
the  case  is  determined  by  the  dedston  in 
Hawkins  v.  Pittsburg,  supra,  and  farther 
discussion  Is  therefore  unnecessary. 

The  decree  Is  affirmed. 


In  re  WILKINSBUHG  BOKOUGH  SCHOOL 

DIST.  et  aL 

(Supreme    Court   of    Pennsylvania.      Jan.    2, 
1912.) 

B/LRKBUFTOT     (|    211*)— STATB    AND    FEDEBAI. 

Courts— JuBisoicTiON—lHTEBEsr  iw  Pbop- 

EBTT. 

Where  a  contractor  Is  adjudicated  a  bank- 
rupt and  the  owner  of  a  building  paid  into 
the  court  money  d«e  the  contractor,  and  in 
proceedings  to  distribute  the  fund  questions 
of  law  and  fact  arise  among  different  claim- 
ants as  to  the  coostltntionauty  of  the  Penn- 
sylvania mechanic's  lien  act  (Act  Jmte  4,  1901 
[P.  L.  4311,  as  amended  by  Act  April  22,  1903 
[P.  L.  255]),  the  court  should  pass  on  the 
various  questions  of  law  before  turning  over 
the  fond  to  the  tmstee  in  bankruptcy. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy. 
Cent  Dig.  It  821,  823;    Dec.  Dig.  |  211.*] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

In  the  matter  of  the  application  of  the 
School  District  of  Wilklnsburg  Borough. 
From  an  order  directing  money  to  be  paid 
over  to  the  trustee  in  bankruptcy  of  P.  W. 
Finn,  the  school  district  and  the  American 
Bridge  Company  appeal.    Reversed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTRKZAT,  POTTER,  ELKIN,  STEW- 
ART,  and   MOSCHZISKER,  JJ. 

James  E.  Hlndman  and  Reed,  Smith,  Shaw 
&  Beal,  for  appellants.  George  H.  Rankin, 
for  appellee. 

POTTER,  J.  A  dispute  arose  between  P. 
W.  Finn,  contractor,  and  the  American  Bridge 
Company,  subcontractor,  for  the  erection  of 
a  high  school  building  in  Wilklnsburg,  as  to 
the  right  to  a  sum  of  money  due  upon  an 
estimate.  Upon  petition  of  the  school  dis- 
trict the  money  was  paid  Into  court.  On 
September  2,  1910,  the  Commonwealth  Trust 
(Company  of  Pittsburgh,  which  had  been  ai>- 
pointed  trustee  for  Finn,  who  had  been  ad- 
judicated a  bankrupt  filed  a  petition  pray- 
ing that  the  fund  in  court  should  be  paid 
over  to  it  as  such  trustee.  Answers  were 
filed  by  the  school  district  and  the  subcon- 
tractor, the  American  Bridge  Company,  each 
claiming  the  money  in  court;  the  former  as  a 
fund  for  the  completion  of  tbe  contract  and 
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the  latter  ander  the  provisioiis  of  the  Me- 
chanic's Lien  Act  June  4,  1901  (section  6, 
P.  L.  431),  as  amended  by  Act  April  22, 
1903  (P.  L.  255).  On  Jannary  21,  1911,  the 
school  district  filed  a  petition  averring  the 
unconatltatlonallty  of  these  acts  of  assem- 
bly, and  prayed  that  the  money  paid  into 
coart  should  be  returned  to  It  to  be  used  for 
the  completion  of  work  occasioned  by  the 
default  of  Finn  In  the  completion  of  his  con- 
tract. Answers  were  filed  by  both  the  trus- 
tee In  bankruptcy  and  the  subcontractor  af- 
firming the  constltatlOBallty  of  the  provisions 
of  the  mechanic's  Hen  act  in  question,  and 
denying  the  right  of  the  school  district  to 
the  money. 

The  case  was  beard  as  npon  the  petitions 
and  answers.  The  court  below  refused  to 
pass  upon  the  questions  raised  as  to  the  con- 
stitutionality of  the  acts  of  assembly  or  np- 
on the  merits  of  the  respective  claims,  and 
ordered  the  fund  to  be  turned  over  to  the 
tmstee  in  l>ankruptcy,  and  relegated  to  the 
bankruptcy  court  the  determination  of  the 
whole  matter.  Both  the  Wilkinsburg  School 
Dlstilct  and  the  American  Bridge  Company 
hare  appealed  and  assign  for  error  the  order 
directing  payment  of. the  fund  in  court  to 
the  Commonwealth  Trust  Ck>mpany,  trustee 
in  bankruptcy  of  P.  W.  Finn.  Both  appeals 
^ere  argned  together,  and  a^iMllants  have 
filed  a  Joint  paper  book. 

The  questions  Involved,  as  stated  by  ap- 
(lellants,  are  whether  the  court  below  should 
not  have  passed  upon,  the  constitutionality 
of  the  sixth  section  of  the  Mechanic's  Iden 
■let,  which  was  raised  by  the  pleadings,  and 
sbonld  not  have  adjudicated  the  other  ques- 
tions relating  to  the  distribution  of  the  fund 
in  court  The  United  States  Bankrupt  Law 
(Act  July  1,  1898,  c  541,  30  Stat  552  [U.  S. 
Comp.  St  1901,  p.  3431]),  by  section  23b, 
provided:  "Suits  by  the  tmstee  shall  only 
lie  brought  or  prosecuted  in  the  courts  where 
the  bankrupt,  whose  estate  is  being  admin- 
istered by  such  trustee,  might  have  brought 
«r  prosecuted  them  if  proceedings  in  bank- 
ruptcy had  not  been  instituted  unless  by  con- 
wnt  of  the  proposed  defendant."  Under  this 
section,  the  Supreme  Court  of  the  United 
States  held  in  Bardes  v.  Bank,  178  U.  S. 
o2i  536,  20  Snp.  Ct  1000,  1005  (44  L.  Ed. 
UTS),  opinion  by  Mr.  Justice  Gray,  that  "the 
ascertainment  as  between  the  trustee  in 
bankruptcy  and  a  stranger  to  the  bankrupt- 
cy proceedings,  of  the  question  whether  cer- 
tain property  claimed  by  the  trustee  does  or 
does  not  form  part  of  the  estate  to  be  ad- 
ministered In  bankruptcy"  was  not  "brought 
within  the  Jnriadictlon  of  the  national  courts 
wlely  because  the  rights  of  the  bankrupt 
and  of  his  creditors  have  been  transferred  to 
the  trustee  In  bankruptcy."  By  Act  Feb.  5, 
1903.  c.  487,  f  8.  32  Stat  798  (U.  S.  Comp. 


St  Supp.  1011,  p.  1499),  the  above  section 
was  amended  and  the  words,  "except  suits 
for  the  recovery  of  property  under  section 
60,  subdivision  b,  and  section  67,  subdivi- 
sion e,"  were  added.  These  subdivisions  re- 
ferred to  relate  to  matters  which  do  not  ap- 
ply to  the  present  case.  It  would  seem  there- 
fore that  the  Supreme  Court  held  that  the 
federal  courts  were  without  Jurisdiction  to 
determine  questions  in  controversy  between 
the  trustee  in  bankruptcy  and  other  claim- 
ants of  such  a  fund  as  that  now  in  court 
But  the  act  of  1003  also  amended  section 
60b,  section  67e,  and  section  70c  bj  adding 
to  each  of  them  the  words,  "for  the  purpose 
of  such  recovery  any  court  of  bankruptcy, 
as  hereinbefore  defined,  and  any  state  court 
which  would  have  had  Jurisdiction  if  bank- 
ruptcy had  not  intervened,  shall  have  con- 
current Jurisdiction."  In  Frank  v.  Vollkom- 
mer,  205  U.  S.  521,  27  Sup.  Ct  596,  51  L.  Ed. 
911,  Mr.  Chief  Justice  Fuller  thus  comments: 
"The  amendment  (of  1903)  gave  the  bank- 
ruptcy court  concurrent  and  not  exclusive. 
Jurisdiction."  In  Pidcens  v.  Boy,  187  U.  S. 
177,  180,  23  Sup.  Ct  78,  79  (47  L.  Ed.  128), 
the  chief  Justice  said  that,  where  a  proceed- 
ing involving  the  ownership  of  property 
claimed  to  belong  to  the  bankrupt  was  al- 
ready pending  in  the  state  court  "it  was 
the  right  and  duty  of  that  court  to  proceed 
to  final  decree  notwithstanding  adjudication; 
the  rule  being  applicable  that  the  court  which 
first  obtains  rightful  Jurisdiction  over  the 
subject-matter  should  not  be  interfered  with." 

In  the  present  case  the  rule  to  pay  the 
money  into  court  was  not  taken  until  after 
the  adjudication  in  bankruptcy,  but  the  or- 
d^  was  made  before  the  appointment  of  the 
trustee  and  with  notice  to  the  receiver,  the 
same  corporation  which  was  afterwards  ap- 
pointed trustee.  No  answer  to  the  rule  was 
filed  by  the  receiver. 

Under  the  rulings  of  the  Supreme  Court 
of  the  United  States,  above  quoted,  we  think 
it  is  clear  that  the  court  below  had  Jurisdic- 
tion to  pass  upon  the  rights  of  the  various 
claimants  to  the  fund,  including  that  of  the 
trustee  in  bankruptcy.  It  was  therefore  the 
duty  of  the  court  below  to  decide  the  ques- 
tions of  law  and  fact  raised  by  the  petitions 
and  answers,  and  the  order  made  without 
considering  those  questions  upon  their  mer- 
its was  erroneousl  Especially  was  it  the  du- 
ty of  the  court  to  decide  the  questions  raised 
as  to  the  constitutionality  of  provisions  of 
the  mechanic's  lien  acts  of  1901  and  1903. 
The  courts  of  Pennsylvania  are  the  proper 
tribunals  In  which  to  determine  the  validity 
of  statutes  of  our  state  alleged  to  offend 
against  the  state  Constitution. 

The  assignment  of  error  is  sustained,  and 
the  Judgment  is  reversed. 
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COMMONWEALTH  t.  ANDREWa 

(Supreme    Court    of   PennsylTania.      Feb.    6, 
1912.) 

1.  Ckiminai.  Law  (|  783*)— Tbiai^-Iwbtbuc- 
TioNs— Effect  op  Evidence. 

AVhere  the  main  but  not  the  only  purpose 
of  defendant's  evidence  in  a  murder  trial  ia  to 
establish  an  alibi,  it  is  error  in  the  charge  to 
confine  the  effect  of  the  evidence  to  that  one 
purpose. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  «  1734,  1735,  1872-1876; 
I>ec.  Dig.  {  783.»] 

2.  Criminal  Law  (H  763,  764*)— TbiaIt-Ir- 
STBUCTION&— Alibi. 

Where  the  evidence  against  the  prisoner 
on  a  trial  for  murder  is  purely  circumstantial, 
it  is  error  to  charge  in  such  a  way  as  to  give 
.  the  jury  to  understand  that  they  are  to  scru- 
tinize more  closely  the  evidence  showing  ab- 
sence of  defendant  from  the  scene  of  the  mnr- 
der  than  that  offered  to  show  his  presence, 
on  the  ground  that  the  former  was  open  to  the 
suspicion  that  it  was  the  product  of  suborna- 
tion and  perjury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S|  1731-17^  1762,  1768, 
1770;  Dec.  Dig.  H  763,  764;*  Homicide,  Cent. 
Dig.  t{  679,  603,  631,  648.] 

3.  Cbiminal    Law     (|    672*)  —  Bvidbnct— 
Wkighx  and  SuFFiciENCT- Alibi. 

The  measure  of  proof  required  to  estab- 
lish  an  alibi  is  simply  that  it  shall  be  satisfac- 
tory; it  not  being  necessary  that  it  be  beyond 
doubt. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1268,  1289-1291;  Dec  Dig. 
i  67k*] 

4.  CBiiatTAL    Law    (§    572*)  —  Evidenck  — 
Weight  and  Sufficiency— Alibi.  " 

Proof  of  an  alibi  is  as  much  a  traverse  of 
the  crime  as  any  other  defense,  and  proof 
tending  to  establish  it,  though  not  clear,  may, 
with  the  other  facts  of  the  case,  raise  doubt 
enough  to  produce  an  acquittal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  1268,  1289-1291;  Dec  Dig. 
%  67i*] 

5.  Criuiral  Law  ({  823*)— TbiaIt— Ikstbxtc- 
TI0N8— Roles  as  to  Evidence, 

Where,  on  a  trial  for  murder,  20  or  more 
witnesses  testify  as  to  defendant's  good  char- 
acter, a  charge  that  some  20  witnesses  were 
called  upon  the  part  of  defendant  to  testify 
to  his  general  good  character  as  a  peaceable 
and  law-abiding  citizen,  is  inadequate  and  is 
not  cured  by  a  further  instruction  affirming 
points  offered  by  defendant  and  stating  that 
the  evidence  of  his  character  is  to  be  consid- 
ered with  other  evidence  in  the  case,  and  if  all 
combined  creates  a  reasonable  doubt,  defend- 
ant is  entitled  to  acquittal 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1992-1995,  3158;  Dec  Dig. 
§  823.*] 

6.  Cbiminal  Law  (§  371*)— Evidence— Oth- 
EB  Offenses. 

On  a  trial  for  murder,  where  the  alleged 
motive  was  defendant's  desire  to  prevent  de- 
ceased from  testifying  in  an  inquiry  as  to  a 
charge  of  embezzlement  against  defendant,  it 
was  only  necessary  to  show  that  the  defend- 
ant was  so  charged,  that  the  investigation  was 
proceeding,  that  decedent  bad  been  requested 
and  was  expected  to  testify,  and  that  his  testi- 
mony if  given  would  have  inculpated  defend- 


ant;  and  It  was  error  to  Inrestigate  die  qoes- 
tion  of  his  actual  guilt  of  emb^nlement 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  830-832;   Dec  Dig.  i  371.*] 

7.  Cbiminal  Law  (§  780*)— TbiaI/— Inbtbuc- 

TiONs— Reasonable  Doubt. 

The  trial  judge  is  under  the  duty  in  every 
murder  trial  of  explaining  to  the  jury  the 
meaning  of  reasonable  doubt,  and  of  charging 
that  the  juror  ought  not  to  condemn  unless  he 
is  so  convinced  by  the  evidence  that  he  would 
venture  to  act  upon  the  conviction  in  matters 
of  the  highest  concern  and  importance  to  his 
own  interest 

[Ed.  Note— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  «  1846-1849,  l904-1922,  1960, 
1967;  Dec  Dig.  |  789.*] 

Appeal  from  Court  ot  Oyer  and  Terminer, 
Warren  County. 

Jobn  M.  Andrews  was  convicted  of  nior- 
der  in  the  first  degree,  and  appeals.  Re- 
versed, and  venire  facias  de  novo  awarded. 

Argued  before  FELL,  C,  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

D.  TT.  Arlrd  and  James  Scarlet,  for  ap- 
pellant Frank  J.  Lyons,  Dlst  Atty.,  and 
T.  C,  Cochran,  Asst  Dlst  Atty.,  tor  tbe 
Goimnonwealth. 

STEWART,  J,  The  defendant  stands 
convicted  of  murder  In  the  first  degree.  The 
evidence  on  which  his  conviction  rested  was 
pnrely  circumstantial,  a  matter  of  no  sig- 
nificance. If  It  carried  conviction  to  the 
minds  of  the  Jury  of  the  defendant's  guilt 
beyond  reasonable  doubt  This  is  all  that 
Is  required  of  any  evidence,  whether  direct 
or  circumstantial.  And  yet.  In  view  of  what 
we  shall  have  to  say  as  to  the  Instrnctions 
given  by  the  court  to  the  jury.  It  has  a 
distinct  place  In  the  discussion.  The  evi- 
dence discloses  these  facts:  Ehnlle  Amann, 
whose  death  Is  charged  to  the  defendant 
was  a  resident  of  Warren  borough.  For  a 
number  of  years  he  had  been  an  employe  of 
the  Warren  Water  Company,  In  charge  of 
the  company's  outside  work,  such  as  the 
laying  of  pipes,  setting  of  hydrants,  etc. 
The  defendant  had  been  superintendent  of 
the  company  during  the  period  of  Amann's 
employment,  excepting  that  his  withdrawal 
from  the  services  of  the  company  occurred 
the  25th  of  March,  1910,  whereas  Amann  con- 
tinued in  Its  employ  some  three  weeks  there- 
after. Amann  met  his  death  on  the  night  of 
January  27, 1911,  at  a  time  when  neither  was 
an  employe  of  the  company.  On  the  eve- 
ning of  the  day  last  mentioned,  Amann,  about 
8  o'clock  or  a  few  minutes  thereafter,  hired 
a  horse  and  buggy  for  the  purpose  of  going 
to  the  reservoir  of  the  Water  Company  on 
what  was  called  Bunker  Hill,  about  one-half 
mile  distant,  stating  that  he  would  return 
In  35  minutes.  He  was  afterwards  seen 
driving  through  one  of  the  public  streets  In 
the  direction  of  the  reservoir.  About  11 
o'clodc  of  the  same  night  the  horse,  nnat- 


•For  other  cases  see  lams  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  *  Rap'r  Ia4<x«s 
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tached  to  the  buggy,  with  the  harness  un- 
broken, returned  to  the  livery  stable  where 
be  belonged.  The  following  morning  the 
lifeless  body  of  Amann  was  foond  on  the 
reservoir  hill,  prone  on  the  groond,  face 
downward,  with  three  bullet  wounds  In  the 
head,  either  one  of  which,  according  to  the 
expert  testimony,  was  suflScient  to  have 
cansed  instant  death.  This  circumstance, 
with  others  no  less  slgnlflcant,  excluded  all 
suspicion  of  suicide,  leaving  but  the  one  con- 
claslon,  that  a  felonious  homicide  had  been 
committed.  The  evidence  relied  upon  to  es- 
tablish the  defendant's  guilt  in  connection 
tberewlth  was  to  this  effect:  It  was  shown 
that  Amann  had  started  from  the  livery  sta- 
ble in  the  buggy  some  minutes  after  8  o'clock, 
not  later  than  8:15.  The  time  is  Important 
to  obserTC.  A  witness — we  are  now  referring 
to  the  evidence  for  the  commonwealth — tes- 
tified that  at  8:10  he  saw  him  drive  up  the 
street  toward  the  reservoir;  another,  that 
he  saw  him  drive  up  the  same  street  at  a 
point  one-half  block  from  the  starting  place 
at  8:10:  another,  that  he  saw  him  stop  on 
his  way  in  front  of  defendant's  house,  saw 
defendant.  In  response  to  a  whistle  given  by 
Amann.  come  out  of  the  house,  get  in  the 
buggy  with  Amann,  that  both  then  proceeded 
on  their  way,  and  that  at  8:15  they  were  at 
the  foot  of  the  hill  which  had  to  be  turned 
In  order  to  reach  the  reservoir ;  still  another 
testified  that,  after  hearing  shots  fired  in 
the  direction  of  the  hill,  he  saw  the  defend- 
ant coming  rapidly  down  the  hill  from  the 
field  where  the  body  was  found,  stop  under 
an  electric  light,  examine  his  clothes,  and 
then  run  down  the  street.  The  testimony 
seemed  to  be  concurrent  that  the  time  when 
the  pistol  shots  were  heard  was  8:30.  Oth- 
er evidence  claimed  to  be  Incriminatory  was 
adduced,  but  calls  for  no  special  reference 
at  this  time,  since,  disassociated  from  the 
matter  of  time  when  shots  were  fired  and 
the  time  when  defendant  was  claimed  to 
have  been  seen  at  certain  points  on  the  way 
leading  to  the  place  where  the  crime  was 
committed,  Its  insufficiency  to  establish  guilt 
most  be  conceded.  To  meet  the  case  of  the 
commonwealth,  defendant  called  a  number 
of  witnesses  with  a  view  to  showing  that  he 
could  not  have  been  the  actor  in  the  tragedy, 
tor  the  reason  that  nt  8:30.  when  it  occurred, 
be  was  too  remote  from  the  scene,  and.  fur- 
ther, to  discredit  and  contradict  the  com- 
monwealth's witnesses.  Two  of  defendant's 
witnesses  say  that  they  saw  him,  one  as  late 
as  8:15,  tbe  other,  as  late  as  8:20,  at  the 
post  office  In  Warren,  one-half  mile  away; 
another,  tbat  at  8:45  be  conversed  with  the 
defendant,  who  was  then  in  his  home,  over 
the  telephone;  that  following  that  conversa- 
tion be  went  to  the  defendant's  house,  where 
he  remained  In  conversation  with  him  until 
10  o'clock,  and  ttiat  there  was  nothing  nn- 
nsual  In  bis  appearance  or  manner.  Other 
witnesses  testified  in  his  behalf  to  facts  and 


circumstances  which,  it  Is  claimed,  show 
such  .marked  inaccuracy  In  statements  made 
by  some  of  the  commonwealth's  witnesses, 
one  in  particular,  whose  testimony  was  most 
Important,  as  to  make  it  unreliable.  We 
have  thus  called  attrition  to  the  conflict  of 
testimony  In  tbe  case,  not  as  a  circumstance 
which  Impeaches  the  finding  of  the  Jury,  for 
notwithstanding  such  conflict,  and  regard- 
less of  how  other  minds  might  be  impressed 
thereby,  if  the  jury,  under  proper  instruc- 
tions as  to  the  law,  were  convinced  beyond 
reasonable  doubt  of  defendant's  guilt,  the 
verdict  should  remain  undisturbed.  Our  only 
purpose  In  introducing  It  here  is  to  show 
that  because  of  this  state  of  the  evidence, 
and  its  circumstantial  character,  the  In- 
structions given  the  Jury  were  inadequate, 
and  in  some  Important  matters  so  inadequate 
as  to  be  positively  erroneous. 

[1]  Unquestionably  the  main  purpose  of 
the  evidence  adduced  by  the  defendant  was 
to  eetablish  an  alibi.  Equally  certain  it  Is, 
however,  that  this  was  not  its  only  purpose; 
and  If  the  effect  of  that  evidence  was  confin- 
ed by  the  court  to  the  one  purpose  alone, 
such  restriction  was  unfair  to  the  defendant 
and  erroneous. 

[2]  The  only  reference  to  this  feature  of 
the  case  in  the  charge  of  the  court  was  at 
its  dose,  and  is  in  these  words:  "The  de- 
fendant relies  upon  evidence  in  the  nature 
of  an  alibi;  that  la  to  say,  that  he  was  at 
another  place  at  the  time  tbe  crime  was  com- 
mitted. •  •  •  Thl»  defense,  when  satis- 
factorily made  out,  necessarily  overturns  the 
strongest  circumstantial  evidence  and  is 
sometimes  the  only  defense  to  an  Innocent, 
man.  But  in  every  case  where  the  defense 
of  alibi  is  made  It  should  be  very  closely 
scrutinized  for  the  reason  so  forcibly  ex- 
pressed by  an  eminent  judge.  It  la  a  defense 
often  attempted  by  contrivance,  subornation, 
or  perjury,  and  the  proof  therefore  offered 
to  sustain  it  is  to  be  subjected  to  a  rigid 
scrutiny,  because,  without  attempting  to  con- 
test or  rebut  the  evidence  of  facts  sustaining 
the  charge,  it  attempts  to  prove  affirmatively 
another  fact  wholly  inconsistent  with  it,  and 
this  defense  is  equally  available  if  satisfac- 
torily established  to  avoid  the  force  of  posi- 
tive as  of  circumstantial  evidence."  This 
Instmction  is  very  largely,  if  not  entirely, 
an  excerpt  from  the  charge  of  Chief  Justice 
Shaw  in  the  celebrated  case  of  Common- 
wealth ▼.  Webster,  6  Gush.  (Mass.)  295,  62 
Am.  Dec.  711.  To  say  this,  is  to  concede  Its 
correctness  in  the  coimectlon  in  which  it  was 
employed  by  that  eminent  jurist  But  had 
the  learned  trial  judge  in  this  case  looked 
further  into  that  case,  he  would  have  found 
that  this  instruction  followed  upon-  an  in- 
struction layii^  down  a  no  less  exacting  rule 
to  be  applied  in  determining  the  effect  of  ac- 
cusing evidence  in  cases  where  circumstances 
are  relied  upon  to  convict  For  instance, 
after  reviewing  the  evidence  of  the  common- 
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wealth  In  his  cbarge,  be  adds :  "I  will  con- 
dude  what  I  have  to  say  on  this  subject 
by  a  reference  to  a  few  obvious  and  well- 
established  rules,  suggested  by  experience, 
to  be  applied  to  the  reception  and  effect  of 
circumstantial  evidence.  The  first  is  that 
the  several  circumstances  upon  which  the 
conclusion  depends  must  be  fully  established 
by  proof.  They  are  facts  from  which  the 
main  fact  has  to  be  inferred ;  and  they  are 
to  be  proved  by  competent  evidence,  and  by 
the  same  weight  and  force  of  evidence,  as 
If  each  one  were  itsdf  the  main  fact  in  Issue. 
Under  this  rule,  every  circumstance  relied 
upon  as  material  is  to  be  brought  to  the  test 
of  strict  proof ;  and  great  care  Is  to  be  tak- 
en in  guarding  against  feigned  and  pretended 
circumstances,  which  may-  be  designedly  con- 
trived and  arranged,  so  as  to  create  or  divert 
suspicion  and  prevent  the  discovery  of  the 
truth."  Had  like  instruction  with  this  been 
given  in  the  present  case  with  respect  to  the 
circumstantial  evidence  adduced  against  de- 
fendant, the  court's  employment  of  the  words 
of  Chief  Justice  Shaw,  with  respect  to  evi- 
dence adduced  to  establish  an  alibi,  would 
have  been  entirely  appropriate  and  fair; 
but  in  the  absence  of  such  instruction,  the 
natural  understanding  of  the  Jury  would  be 
that  the  direction  required  them  to  scrutinize 
more  closely  the  evidence  offered  to  show 
absence  of  the  defendant  from  the  scene 
of  the  murder  when  perpetrated,  than  that 
offered  to  show  his  presence  at  the  time,  for 
the  reason  that  the  former  was  open  to  the 
suspicion  that  it  was  the  product  of  sub- 
ornation and  perjury,  while  the  latter  was 
not  Could  any  instruction  have  been  more 
unfair  and  prejudicial?  Again,  the  instruc- 
tion afforded  the  Jury  no  standard  by  which 
they  were  to  measure  the  sufficiency  of  the 
evidence  offered  to  establish  the  allbl.  The 
defendant  bad  a  right,  even  though  no  re- 
quest was  made  for  the  Instruction,  to  have 
the  Jury  fully  advised  as  to  the  difference 
between  the  burden  resting  upon  the  com- 
monwealth to  establish  guilt,  and  that  rest- 
ing on  the  defendant  with  respect  to  the 
alibi  set  up.  How  are  we  to  know  that  the 
Jury  did  not  reject  the  defendant's  alibi  be- 
cause the  evidence  supporting  It  did  not 
measure  to  the  high  degree  which  excluded 
all  reasonable  doubt?  If  they  did,  it  was 
a  most  serious  mistake  into  which  they  fell 
because  they  were  not  instructed  to  avoid 
It;  if  they  did  not,  their  avoidance  of  the 
mistake  was  not  due  to  any  warning  they 
had  received  from  the  court. 

[3]  The  measure  of  proof,  when  the  suffi- 
ciency of  evidence  offered  to  establish  an  ali- 
bi is  the  question,  is  simply  that  it  shall  be 
satisfactory.  "That  measure  Is  simply  proof 
which  is  satisfactory — such  as  flows  fairly 
from  a  preponderance  of  the  evidence.  It 
need  not  be  beyond  doubt.  Where  the  evi- 
dence raises  a  balancing  question,  and  the 
mind  Is  brought  to  determine  Its  preponder- 


ance, there  may  be  a  doubt  stlU  existing  In 
the  mind,  yet  the  actual  weight  may  be  witb 
the  prisoner ;  and  this  proof  should  be  con- 
sidered satisfactory."  Meyers  t.  Commos- 
wealth,  83  Pa.  131. 

[4]  And  yet  again,  it  was  error,  bardlr 
less  serious,  to  treat  the  evidence  toadlDK  t» 
show  allbl  as  though  it  was  witiiont  tide- 
vancy  if  it  failed  in  this  one  purpose.   Tbe 
charge  does  not  in  express  terms  so  limit  It 
but  a  general  relevancy  in  the  testimony  i» 
not  even  suggested,  and  the  inference  likely 
to  be  drawn  by  the  Jury  would  be  that  It 
was  to  be  considered  only  in  the  one  conneo- 
tlon.    "Proof  of  an  alibi  is  as  much  a  trar- 
erse  of  the  crime  charged  as  any  other  de- 
fense,   and    proof    tending    to    establish  It   | 
though  not  clear,   may,  nevertheless,  wltb    , 
other  facts  of  the  case,  raise  doubt  enongb   , 
to  produce  an  acquittal."     Turner  v.  Com- 
monwealth, 86  Pa.  54,  27  Am.  Rep.  683.    As 
a  fair  illustration  of  what  is  here  meant, 
there   may   inhere   in   such   testimony  that 
which,   being  considered,   might  lessen  tbe 
confidence  which  the  Jury  otherwise  might 
have  in  the  correctness  of  the  testimony  of 
some  opposing  witness  to  a  most  important, 
perhaps  controlling,  circumstance,  and  leave 
them  in  doubt  as  to  Its  occurrence,  or  as  to 
tbe  time  and  place  where  it  occurred,  if  at 
all.    Or,  as  here  stated,  it  may  be  that  this 
evidence  being  included  and  submitted  to  tlie 
Jury  for  their  consideration,  Because  of  Its 
inclusion,  upon  a  review  of  the  whole  case, 
tbe  jury  would  not  be  left  free  of  reasonable 
doubt  as  to  the  guilt  of  the  accused.    The 
considerations  we  have  discussed  properly 
fall  within  the  scope  of  the  twenty-first  as- 
signment of  error,  and  that  assignment  is 
sustained. 

[C]  There  remain  41  assignments.     A  dis- 
cussion of  each  of  these  is  wholly  impracti- 
cable.    A  number  of  them  Indicate  distinct 
error,  but  whether  reversible  or  not  we  need 
not  decide,  since  reversal  follows  upon  what 
we  have  already  said.    Inasmuch,  however, 
as  the  case  must  again  be  tried,  we  shall  In- 
dicate briefly  those  particulars  in  which  the 
court  erred  to  greater  or  less  extent    First 
remembering  the  case  against  the  accused 
rested    wholly    on    circumstantial    evidence, 
what  was  said  by  the  court  in  Commonwealth 
V.  Cleary,  135  Pa.  64,  19  Atl.  1017,  8  L.  R. 
A.  301,  touching  the  effect  of  evidence  of  the 
good  reputation  of  the  accused  In  such  cases, 
may  here  be  appropriately  cited:   "Evidence 
of  good  character  is  always  admissible  for 
the  defendant  In  a  criminal  case;   It  Is  to 
be    weighed    and    considered    in    connection 
with  the  other  evidence  in  tbe  cause — it  may 
of  itself,  in  some  instancea,  create  the  rea- 
sonable doubt  which  would  entitle  the  accus- 
ed to  an  acquittal.     The  rule  Itself  la  not 
merely  merciful.    It  Is  both  reasonable  and 
Just     There  may  be  cases  in  wbidi,  owing 
to   the  peculiar   circumstances  in  which   a 
man  la  placed,  evidence  of  good  character 
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may  be  all  he  can  offer  in  answer  to  a 
charge  of  crime.  Of  what  avail  Is  a  good 
character,  which  a  man  may  have  been  a 
lifetime  acquiring,  if  it  is  to  benefit  him 
nothing  in  his  hour  of  peril?"  In  the  present 
case  20  or  more  witnesses  testified  to  the 
good  character  of  the  accused.  The  contrary 
was  not  asserted.  The  only  reference  to 
this  testimony  in  the  general  charge  Is  as 
follows:  "Some  20  witnesses  were  called 
upon  the  part  of  the  defendant  to  testify  to 
the  general  good  character  of  the  defendant 
IS  a  peaceable,  law-abldiug  citizen."  Not  a 
word  appears  in  the  general  charge  as  to  the 
legal  effect  of  such  evidence,  or  as  to  how  it 
was  to  be  considered  and  applied.  From  the 
manner  In  which  It  was  thus  treated  by  the 
trial  judge,  with  not  a  single  reference  to  it 
than  that  above  quoted,  the  Jury  might  well 
have  inferred  that  in  the  judgment  of  the 
court  it  called  for  no  consideration.  The 
attention  of  the  court  was  directed  to  it  in 
three  of  the  submitted  points,  each  framed 
ont  of  language  used  by  this  court  in  some 
particular  decision.  The  ruling  therein  was 
as  follows:  "These  points  are  affirmed,  in 
connectioii  with  which  we  say,  as  a  general 
proposition,  that  the  evidence  of  this  charac- 
ter is  to  be  considered  with  the  other  evi- 
dence In  the  case,  and  if  all  thie  evidence 
combined  creates  a  reasonable  doubt,  the  de- 
fendant Is  entitled  to  acquittal.  That  is,  it 
is  to  be  weighed  and  considered  in  connec- 
tion with  all  the  evidence  in  the  case."  This 
answer,  like  the  points,  was  framed  in  lan- 
goaee  adopted  by  this  court  Commonwealth 
T.  Qeary,  135  Pa.  64,  19  Att.  1017,  8  I*  K. 
A.  301 — a  sufficient  authority  for  its  legal 
correctness,  but  no  authority  for  its  suffi- 
ciency under  the  circumstances  of  this  case. 
The  instruction  of  the  court  in  regard  to 
this  matter  we  cannot  but  regard  as  not  only 
inadequate  In  that  it  failed  to  convey  to  the 
jnry  a  proper  understanding  as  to  how  they 
should  apply  the  evidence,  but  because  it 
must  have  minimized  its  importance  in  the 
estimation  of  the  jury. 

[I]  The  trial  occupied  more  than  two 
weeks.  Less  than  one  would  most  likely 
hare  been  sufficient  but  for  the  fact  that  a 
wholly  collateral  Inquiry  was  entered  upon, 
which,  aside  from  prolonging  the  trial  un- 
rtnly,  may  have  had  the  more  serious  result 
of  diverting  the  minds  of  the  jury  from  the 
one  issue  before  them.  It  is  competent  in 
every  criminal  case  to  introduce  evidence  to 
show  motive  in  the  accused.  The  motive 
charged  here  was  the  desire  of  the  accused 
to  prevent  Amann  from  appearing  and  testi- 
fying In  an  Inquiry  which  had  been  instltut- 
*d  by  those  Interested  with  respect  to  the  ac- 
'iised's  accounts  as  superintendent  of  the 
Water  Company.  In  connection  with  this 
hiqairy  the  charge  had  been  made  that  the 
■censed  had  embezzled  the  funds  of  the  com- 
pany by  means  of  fraudulent  statements  and 
accounts.     Amanu's  testimony  had  been  re- 


quested by  those  who  were  Investigating  the 
matter.  The  theory  of  the  commonwealth 
was  that  Amann,  because  of  his  position  with 
the  company  during  the  time  covered  by  the 
investigation,  had  knowledge  of  facts  which 
would  incriminate  the  accused,  and  that  to 
prevent  his  testifying  against  him  the  accus- 
ed took  bis  life.  Whatever  went  in  support 
of  this  theory  was  relevant,  and  therefore 
competent,  testimony.  Whether  the  accused, 
however,  had  a'*tually  been  guilty  of  the  em- 
bezzlement changed  was  an  inquiry '  wholly 
outside.  It  was  proper  enough  to  show  that 
those  pursuing  the  Investigation  had  made 
the  charge  against  him;  that  the  investiga- 
tion was  still  proceeding;  that  Amann  had 
been  requested  and  was  expected  to  testify; 
that  his  testimony.  If  given,  would  have  in- 
culpated the  accused ;  but  there  the  inquiry 
should  have  ceased.  Instead,  however,  It 
proceeded  until  it  became  an  inquiry  as  to 
the  guilt  or  Innocence  of  the  accused  with 
respect  to  the  charge  that  had  been  made. 
To  this  end  maps,  plans,  plats,  and  meas- 
urements showing  different  extensions  of  the 
pipe  system  of  the  company  were  introduc- 
ed, and  accounts  In  coimection  therewith, 
from  all  of  which  it  was  sought  to  derive  an 
inference  of  defendant's  guilt.  The  relevan- 
cy of  this  sort  of  testimony  was  more  than 
doubtful,  and  besides  must  have  tended  to 
divert  the  attention  of  the  jury  from  the 
real  issue;  and  not  only  so,  but  a  conclu- 
sion of  defendant's  guilt  with  respect  to  it 
would  most  likely  be  followed  by  a  preju- 
dice to  wbich  the  defendant  could  not  right- 
fully be  exposed. 

[7]  The  failure  of  the  court  to  explain  to 
the  jury  what  they  were  to  understand  by 
a  reasonable  doubt  calls  for  remark.  We  are 
quite  aware  that  hi  some  jurisdictions  It  is 
held  that  this  Is  unnecessary,  because  the 
expression  is  Itself  well  calculated  to  convey 
to  the  Juror  a  correct  Idea  of  what  is  ex- 
pected of  him,  and  that  any  eflTort  at  eluci- 
dation tends  to  misleading  refinements.  The 
reason  given  for  this  conclusion  is  to  our 
mind  unsatisfactory.  Our  own  experience 
leads  to  the  belief  that,  except  as  instructed 
by  the  court,  the  ordinary  juror  fails  in 
proper  comprehension  of  what  Is  Implied  In 
the  term,  or  at  least  is  apt  to  so  fall.  Help- 
ful elucidation  of  the  term  has  been  so  fre- 
quently accomplished,  as  our  text-books  and 
reports  show,  that  the  danger  of  misleading 
in  the  attempt  to  elucidate  is  easily  avoided. 
What  is  to  prevent  a  trial  judge  from  in- 
structing, In  the  language  of  Mr.  Starkle, 
that  the  juror  ought  not  to  condemn  unless 
he  Is  so  convinced  by  the  evidence  that  he 
would  venture  to  oct  upon  that  conviction  In 
matters  of  the  highest  concern  and  impor- 
tance to  his  own  interest?  Here  we  have  a 
concise  statement  of  what  is  implied  in  the 
term  which  brings  it  clearly  to  the  compre- 
hension of  any  ordinary  mind,  and  this,  or 
at  least  its  equivalent,  expressed  In  various 
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ways  In  adjudicated  cases,  should  be  made 
the  matter  of  Instruction  in  every  murder 
trial. 

We  hare  adverted  to  those  features  of  the 
charge  which  w,e  regard  as  fairly  open  to 
crltlelsm  only  that  the  errors  indicated  may 
be  avoided  on  the  next  trial.  Having  thus 
expressed  our  views  as  to  the  case,  and  since 
a  new  trial  must  follow,  we  do  not  feel  call- 
ed upon  to  discuss  the  numerous  assignments 
unrelated  to  what  we  have  remarked  upon. 

For  the  reasons  given,  the  Judgment  is  re- 
versed, and  a  venire  de  novo  is  avrarded. 


LEITCH  V.  DIAMOND  NAT.  BANK  OF 
PrrrSBURGtl  et  al. 

(Supreme  Court  of  Pennsylvania.    Feb.  6, 
1912.) 

1.  Gifts   (|  19*)— Inter  Vivos— Dblivkbt— 

Sufficiency. 

Where  a  donor  uses  clear  and  unambiguous 
language  showing  a  clear  intent  to  make  a 
gift,  and  a  belief  on  liis  part  tliat  he  has  done 
all  that  is  necessary  to  complete  it,  the  act  of 
delivery,  if  slight  and  ambiguous,  will  be  aid- 
ed thereby,  though  an  actual  delivery  is  not 
dispensed  with,  but  the  gift  may  be  valid  where 
it  would  be  deemed  invalid  if  the  acts  of  de- 
livery were  uncertain  or  ambiguous,  particu- 
larly in  case  of  a  gift  from  a  husband  to  a 
wife. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent. 
Dig.  §!  34,  38;  Dec.  Dig.  |  19.*] 

2.  Husband  and  Wife  (i  49^*)— Gut  Intzb 
Vivos— Delivket—Sufficienot. 

Where  a  husband  took  a  box  In  a  safe 
deposit  vault  separate  from  two  other  boxes 
in  which  he  kept  his  own  securities,  designated 
it  aa  his  wife's  box,  declaring  that  he  was 
going  to  ^ive  her  all  his  negotiable  bonds,  and 
put  them  m  the  box  be  had  so  taken,  and  placed 
certain  securities  in  the  box  at  that  time,  giv- 
ing her  a  key,  and  she  had  access  subsequent- 
ly both  alone  and  with  her  husband,  and  he 
produced  a  list  of  bonds  which  he  said  belong- 
ed to  her,  and  they  both  made  wills,  known  to 
each  other,  clearly  indicating  that  they  l>oth  re- 
garded the  bonds  as  hers,  tne  gift  will  be  sus- 
tained. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  {{  249-256;  Dec  Dig.  | 
49%.»] 

3.  Evidence  ({  313*)— Delivebt  or  Qm. 

The  delivery  of  a  gift  may  be  proved  by 
the  declarations  of  the  donor. 

[Ed.  Note.— For  other  capes,  see  Evidoncf. 
('ent.  Dig.  «  1166,  1167;  Dec.  Dig.  |  3i:J;' 
(iifts,  Cent  Dig.  {  96.] 

4.  Husband  and  Wife  (|  49%*)— Gift  Inter 
Vivos— Delivery  —  Subsequent  Aots  of 
Donor. 

Where  a  husband  has  placed  bonds  in  a 
safe  deposit  vault  which  he  has  rented  for  his 
wife,  and  has  declared  that  he  has  given  her 
the  bonds,  the  fact  that  subseQuently,  with  her 
permission,  he  bas  access  to  the  box  to  sell 
and  reinvest  the  bonds  for  the  purpose  of  plac- 
ing therein  additional  bonds,  is  not  inconsistent 
with  her  ownership  of  the  contents  of  the  box. 
[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  f§  249-235;  Dec.  Dig.  { 
49%.*] 

6.  Witnesses  (J  199*)  —  Competbnct— Privi- 
leged Communications  —  Attobnet  and 
Client. 

An  attorney  at  law  is  a  competent  witness 
as  to  what  occurred  when  a  husband  originally 


deposited  bonds  in  a  safe  deposit  vault  rented 
by  him  for  his  wife,  where  the  relation  of  at- 
torney and  client  did  not  then  subsist  between 
the  husband  and  the  witness,  and,  where  he 
was  thereafter  employed  aa  counsel  for  both 
husband  and  wife,  he  may  testify  as  to  con- 
versations which  took  place  in  the  presence  of 
both. 

[Ed.  Note. — For  other  cases,  see  Witnesaet, 
Cent  Dig.  {{  749-751,  766,  767;  Dec.  Dig.  j 
199.*] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny Coimty. 

Bill  in  equity  by  Bobert  A.  Leltch,  ezeca- 
tor  of  the  estate  of  Isabella  Arnold,  against 
the  Diamond  National  Bank  of  Pittsburgh 
and  others.  From  a  decree  for  plaintifl,  de- 
fendants appeal.    Affirmed. 

This  was  a  bill  In  equity  filed  by  Robert 
H.  Leltch,  executor  of  the  estate  of  Isabella 
Arnold,  deceased,  against  the  Diamond  Na- 
tional Bank  of  Pittsburgh,  Pa.,  Robert  J. 
aeland,  William  C.  Clelaud,  Thomas  A.  Cle- 
land,  James  T.  Arnold,  and  Bobert  J.  Cle- 
land,  attorney  in  fact  for  James  T.  Arnold. 
The  purpose  of  the  bill  was  to  obtain  pos- 
session of  certain  t»onds  which  at  the  time 
of  the  death  of  Mrs.  Arnold  were  In  the 
safe  deposit  vaults  of  the  bank.  It  was  al- 
leged that  these  bonds  were  the  property  of 
Isabella  Arnold,  having  been  given  to  her 
by  her  husband,  James  T.  Arnold.  The  ma- 
terial facts  as  found  by  the  trial  Judge  are 
as  follows: 

James  T.  Arnold  and  Isabella  Arnold  were 
husband  and  wife.  They  resided  in  Alle- 
gheny City,  and  In  1906  be  was  81  years  of 
age  and  she  was  68.  Th^  had  no  children, 
and  the  husband's  next  of  kin  were  three 
nephews,  Bobert  J.,  William  C,  and  Thomas 
A.  Cleland.  James  T.  Arnold  was  a  man  of 
wealth,  which  was  made  up  of  bonds,  stocks, 
other  securities,  and  real  estate,  while  bis 
wife  prior  to  May,  1906,  had  practically  no 
property.  He  bad  three  safe  deposit  boxes 
In  the  Diamond  National  Bank  of  Pitts- 
burgh, numbered  125,  158,  and  159,  in  wliich 
he  kept  bis  various  securities  and  title  pa- 
pers. Previous  to  May  1906,  bis  wife  bad 
Joint  access  with  him  to  box  159.  In  May, 
1906,  Mr.  Arnold  called  at  the  office  of  Rob- 
ert H.  Leltch,  a  young  lawyer,  whose  moth- 
er had  been  his  lifelong  friend,  but  who  had 
previously  rendered  no  legal  services  to  ei- 
ther himself  or  his  wife,  and  requested  Mr. 
Leltch  to  accompany  him  to  the  bank.  They 
went  into  the  vault,  where  Mr.  Arnold  un- 
locked the  three  boxes,  removed  therefrom 
a  part  of  the  contents,  which  he  placed  on 
the  table.  He  then  told  Mr.  Leltch  that  be 
was  going  to  give  Mrs.  Arnold  all  his  nego- 
tiable bonds,  and  would  put  them  in  a  box 
which  he  then  and  there  designated  as  hers. 
He  then  took  certain  securities  from  box 
159,  In  which  he  said  some  of  the  bonds 
were,  and  threw  them  into  box  158.  la 
June,  1906,  be  said  that  he  had  placed  all 
bis  negotiable  bonds  in  Mrs.  Arnold's  box. 


•For  other  casea  see  uune  topic  and  section  NUUBBR  In  Dec  Dig.  *  Am.  Die.  Key  No.  Series  ft  Rap'r  lodexei 
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1^,  and  that  tltey  were  hers.  In  July,  1906, 
he  requested  Mr.Leltcb  to  call  at  his  house 
to  prepare  a  will  for  Mrs.  Arnold,  whereby 
the  was  to  dispose  of  the  bonds  he  had  giv- 
en to  her  to  various  charitable  institutions, 
and  at  the  same  time  to  draw  a  will  for 
biiu.  Mr.  Leltch  called  as  requested,  and 
Mr;.  Arnold,  In  the  presence  of  her  husband 
and  with  a  view  to  making  her  will,  said 
that  he  had  given  her  bonds  then  amounting 
to  $110,000,  and  that  he  would  give  her  oth- 
er bonds  that  he  would  thereafter  buy  from 
time  to  time.  Mrs.  Arnold  showed  a  list  of 
charities  showing  specific  bequests  Intended, 
which  amounted  to  $00,000,  with  a  Ijalance 
of  |20,00O  to  be  given  to  the  Woman's 
Board,  and  providing  for  payment  of  the 
collateral  inheritance  tax.  At  the  same 
time  Mr.  Arnold  produced  a  list  of  securities 
and  said  that  the  Items  marked  "B"  were 
the  bonds  owned  by  Mrs.  Arnold,  and  that 
the  unchecked  items  on  the  list  were  stocks 
and  memoranda  that  he  wanted  in  his  will. 
It  was  suggested  by  Mrs.  Arnold  and  agreed 
to  by  Mr.  Arnold,  after  some  slight  protest, 
that  owing  to  his  kindness  In  giving  her 
the  bonds  and  as  a  mark  of  gratitude,  he 
should  receive  the  interest  on  them  during 
his  life,  and  should  have  the  right  to  enter 
her  box,  examine  the  bonds,  and  cut  off  the 
coupons.  He  accepted  the  gift  of  tiie  income 
and  thereafter  took  and  used  the  same  up 
to  the  time  of  his  wife's  death.  At  the 
same  time  Mr.  Arnold,  in  the  presence  of  his 
wife,  directed  Mr.  Leltch  to  prepare  deeds 
for  the  conveyance  of  his  real  estate  to  the 
three  Cleiands,  his  nephews  and  next  of  kin, 
and  a  will  by  which  he  would  dispose  of  his 
stocks  and  other  securities.  The  deeds  were 
prepared  and  executed.  Mrs.  Arnold  subse- 
quentiy  stated  to  Mr.  L«itch  In  the  presence 
of  her  husband  that  he  had  set  apart  a  box 
for  ber;  tliat  aU  the  bonds  he  had  given  her 
from  time  to  time  were  .in  that  box;  that 
she  had  keys  for  all  the  boxes  Just  as  he 
had,  which  were  in  a  desk  which  she  point- 
ed out;  and  that  she  could  go  to  the  boxes 
whenever  she  desired.  Mr.  Leltch  suggested 
that  she  place  all  her  bonds  in  a  box  In  her 
own  name,  but  she  declined  to  do  this  be- 
rause  she  had  given  her  husband  back  the 
income  for  life,  and  she  wanted  him  to  go 
to  the  bank,  see  the  bonds  and  remove  the 
coupons,  as  be  had  done  before. 

On  July  19,  1806,  both  Mr.  and  Mrs.  Ar- 
nold executed  wills  drawn  up  in  accordance 
»ith  their  previotis  instructions.  The  wills 
bore  the  same  date,  and  were  executed  si- 
multaneonsly.  Both  were  read  and  exam- 
ined by  tbem,  and  each  knew  the  contents 
of  the  other's.  Mr.  Arnold  witnessed  his 
"tfe's  will  and  she  witnessed  his.  Mr. 
Leitcfa  and  the  three  Cleiands  were  execu- 
tors of  the  husband's  will  and  Mr.  Leitch 
alone  of  the  wife's.  By  Mrs.  Arnold's  will 
her  bnsband  was  to  receive  while  he  lived 
*il  tbe  interest  and  income  from  "all  my 
83A.-27 


money  and  bonds  of  which  I  may  die  pos- 
sessed," and  the  principal  was  given  to  re- 
ligious and  charitable  Institutions,  two  of 
the  legacies  of  $10,000,  each  being  subject 
to  life  estates  in  persons  named.  The  spe- 
cific legacies  given  in  the  will  amounted  to 
$90,000.  Mr.  Arnold's  will  contained  the 
following  clause:  "Having  in  other  ways 
made  full  and  ample  provision  for  my  be- 
loved wife,  Isabella  Arnold,  by  turning  over 
to  her  absolutely  a  certain  portion  of  my 
property,  I  do  not  by  this  will  give  her  any- 
thing more,  as  her  acceptance  of  said  por- 
tion of  my  property  was  and  is  to  be  taken 
as  a  full  release  of  her  dower  rights  under 
this  will."  He  made  specific  bequests,  ag- 
gregating $50,000,  to  various  persons  and  in- 
stitutions, and  gave  the  residue  of  his  estate 
to  his  three  nephews.  Mr.  Arnold  after- 
wards stated  to  several  witnesses  that  he 
had  given  bonds  to  his  wife,  and  that  bonds 
which  he  subsequently  bought  were  for  his 
wife. 

On  January  4,  1906,  Mr.  Arnold  executed 
papers  constituting  Robert  J.  Cleland  his  at- 
torney in  fact,  and,  in  effect,  transferring 
all  his  securities  to  the  three  Cleiands,  re- 
taining, however,  a  life  interest  in  himself. 
On  the  same  day  he  added  a  codicil  to  his 
will,  by  which  he  gave  his  wife  all  his  es- 
tate, except  the  real  estate  which  he  had 
conveyed  to  the  Cleiands,  and  named  her  as 
executrix.  On  May  18,  1909,  he  executed 
a  further  power  of  attorney  to  Robert  J. 
Cleland.  On  May  27,  1909,  Mrs.  Arnold  exe- 
cuted another  will  to  the  same  effect  as  the 
former  one,  except  that  she  now  made  spe- 
cific bequests  to  religious  and  charitable  in- 
stitutions, amounting  to  $196,000.  Her  hus- 
band took  no  part  in  the  preparation  of  the 
latter  will,  and  there  is  no  evidence  that 
he  had  any  knowledge  of  its  contents  or  exe- 
cution. Mr.  Leitch  was  again  named  as  exec- 
utor. Between  July,  1906,  and  January, 
1908,  Mr.  Arnold  purchased  $30,000  worth 
of  bonds,  which  were  placed  in  box  158.  He 
gave  Mrs.  Arnold  in  May,  1906,  keys  for 
each  of  the  boxes,  retaining  duplicate  keys 
for  himself.  At  the  time  of  Mrs.  Arnold's 
death,  November,  1910,  there  were  in  box 
158  bonds  aggregating  in  value  $203,500.  On 
December  30,  1909,  on  application  of  Robert 
J.  Cleland,  James  T.  Arnold  was  adjudged 
by  reason  of  age  and  mental  and  physical 
infirmities  to  be  incapable  of  managing  his 
affairs,  and  Cleland  was  appointed  Us  guar- 
dian. 

The  trial  Judge  also  found  that  when 
Leitch  weftt  to  the  bank  with  Mr.  Arnold  in 
May,  1906,  he  was  neither  employed  as  coun- 
sel by  him,  nor  was  he  acting  as  his  coun- 
sel. The  relation  of  counsel  did  not  begin 
until  about  July,  1906,  and  he  then  became 
counsel  at  the  same  time  for  both  Mr.  and 
Mrs.  Arnold,  concerning  the  same  subject 
matter  in  which  both  were  equally  interest- 
ed.   His  testimony  relates  throughout  either 
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to  what  took  place  la  the  presence  of  both 
Mr.  and  Mrs.  Arnold,  or  to  matters  tn  which 
they  were  mutually  concerned  and  about 
which  he  was  employed  by  both.  He  repre- 
sented no  opposing  Interests,  while  acting 
for  both  clients,  but  was  employed  to  put  in 
legal  form  certain  matters  about  which  they 
were  mutually  agreed. 

The  court  below  held  that  there  was  a 
valid  executed  gift  of  the  bonds  in  box  168 
by  James  T.  Arnold  to  his  wife,  and  the  de- 
fendants were  enjoined  from  selling,  .trans- 
ferring, or  delivering  any  of  the  bonds  to 
any  person  other  than  plaintiff  or  from  in- 
terfering with  plaintlfTs  possession  of  the 
same. 

Argued  before  FELL,  C.  X,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

D.  T.  Watson  and  Wm.  M.  Hall,  for  ap- 
pellants.   W.  B.  Rodgers,  for  appellee. 

POTTER,  3.  Forty-flve  assignments  of 
error  are  here  filed,  but  they  actually  raise 
but  tliree  questions:  First,  whether  there 
was  a  gift  of  bonds  by  James  T.  Arnold  to 
his  wife,  perfected  by  delivery;  second, 
whether  Robert  H.  Leitch,  upon  whose  testi- 
mony plaintiff's  case  largely  depended,  was 
a  competent  witness ;  and,  third,  whether  evi- 
dence of  declarations  by  James  T.  Arnold 
that  he  had  given  the  bonds  to  his  wife, 
or  was  purchasing  them  for  her,  was  admis- 
sible. The  learned  Judge  of  the  court  below 
made  full  and  complete  findings  of  fact,  and 
stated  clearly  his  conclusions  of  law,  and 
determined,  upon  all  the  facts  and  circum- 
stances of  this  case,  that  there  was  a  gift 
inter  vivos  of  the  bonds  in  question,  made  by 
James  T.  Arnold  to  his  wife,  Isabella. 

II]  After  a  careful  consideration  of  the 
arguments  of  counsel,  and  a  dose  examina- 
tion of  the  evidence,  and  of  the  law  appli- 
cable to  the  issue  raised,  we  see  no  sufficient 
reason  to  differ  with  the  conclusion  reached 
by  the  trial  judge.  His  opinion  shows  that 
he  had  clearly  in  mind  the  essential  ele- 
ments of  a  valid  gift  inter  vivos,  and  we 
are  not  convinced  that  he  erred  in  the  ap- 
plication of  those  principles  to  the  facts 
which  he  found  were  established  by  the  tes- 
timony in  this  case.  Counsel  for  appellants 
contend  strongly  that  the  evidence  does  not 
show  that  there  was  an  actual  delivery  of 
the  bonds.  But  in  determining  this  ques- 
tion the  situation  of  the  subject  of  the  gift 
and  its  nature  must  be  considered. 

[2]  A  controlling  principle  is  thus  stated: 
"If  the  language  used  by  the  donor  is  clear 
and  unauibiguous,  showing  a  clear  intent  to 
make  the  gift  and  a  belief  on  his  part  that 
be  had  done  all  that  was  necensary  to  com- 
plete it  then  the  act  of  delivery,  if  slight 
and  ambiguous,  will  be  aided  thereby,  not, 
however,  dispensing  with  an  actual  deliv- 
ery; but  rendering  the  gift  valid  where  it 


would  be  deemed  invalid  if  the  acts  of  de- 
livery were  uncertain  or  ambiguous."  Thorn- 
ton on  Gifts,  i  148.  Th^  parties  here  were 
husband  and  wife  living  harmoniously  and 
taken  up  with  matters  of  mutual  interest; 
and  that  must  be  kept  in  mind.  The  writer 
Just  quoted  v«ry  properly  says:  "The  reU- 
tion  of  husband  and  wife  is  so  close,  and 
their  every  day  life  is  so  blended,  that  it  Is 
often  difficult  to  tell  when  the  husband  has 
perfected  a  gift  to  his  wife  by  delivery. 
*  *  *  The  law  takes  cognizance  of  these 
relationships,  of  the  daily  contact  of  sucb 
a  donor  and  donee,  of  the  blending,  as  It 
were,  of  their  daily  walks  and  acts,  and  will 
construe  an  act  to  amount  to  a  delivery 
where  it  often  would  not  tf  the  donor  and 
donee  were  not  members  of  the  same  family. 
The  law  does  not  dispense  with  an  actual  or 
constructive  delivery,  but  it  accepts  the  acts 
of  the  donor,  if  a  clear  intent  to  give  is 
shown,  as  amounting  to  a  delivery,  when  It 
would  not  do  so  If  the  donor  and  donee  oc- 
cupied separate  habitations  and  were  not 
members  of  the  same  family."  Thornton  on 
Gifts,  i  169.  This  principle  Is  recognized  in 
our  Pennsylvania  cases.  Thus  in  Herr's  Ap- 
peal, 5  Watts  &  S.  494,  where  a  husband 
placed  coin  in  a  chest  or  trunk,  and  stated 
that  it  Wf^s  for  his  wife,  and  that  it  was  his 
wife's,  it  was  held  that  there  was  a  gift  of 
the  coin  to  the  wife.  In  that  case  the  hus- 
band had  access  to  the  chest,  and  there  was 
no  manual  delivery  of  the  coin  by  the  hus- 
band to  the  wife  He  merely  put  it  In  the 
chest,  and  said  it  was  hers.  Practically  the 
same  thing  was  done  in  the  present  case, 
except  that  here  the  box  in  which  the  bonds 
were  placed  was  in  the  vaults  of  a  bank, 
and  not  in  the  house  where  the  parties  made 
their  home.  It  will  be  noted  that  Herr's 
Appeal  Is  authority  for  the  admission  of  evi- 
dence of  the  husband's  declarations,  as  it 
holds  that  both  subsequent  declarations  and 
acts  of  the  donor  (the  husband)  were  evi- 
dence of  the  gift  To  the  same  effect  was 
the  decision  in  Rise's  Estate,  182  Pa.  168. 
171,  37  Atl.  936,  where  Mr.  Justice  MltcheU 
said:  "Three  other  witnesses  testified  to 
decedent's  repeated  declarations,  about  the 
time  of  the  gift,  that  all  his  property  was 
to  be  his  wife's.  ♦  *  •  These  declara- 
tions would  not,  of  course,  establish  a  gift, 
but  they  are  confirmatory  of  the  intent  with 
which  the  actual  delivery  of  the  securitiee 
testified  to  by  the  other  witnesses  was  made. 
The  evidence  as  a  whole  was  sufficient,  if  be- 
lieved, to  sustain  the  claim  of  a  gift.  The 
auditor  and  the  Judge  below  believed  it;  and 
we  have  not  been  convinced  that  they  were 
in  error  in  so  doing." 

These  cases,  which  we  follow,  dispose  of 
the  objection  raised  upon  behalf  of  appel- 
lants to  the  admissibility  of  evidence  of  dec- 
larations by  Mr.  Arnold,  the  husband,  that 
he  had  given  the  bonds  to  his  wife,  or  was 
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purchasing  them  for  ber.  Sach  evidence  was 
clearly  admissible.  Herr'a  Appeal  was  close- 
ly followed  In  Crawford's  Appeal,  61  Pa.  52, 
56,  100  Am.  Dec.  609,  where  Mr.  Justice  Ag- 
new,  dwelling  upon  another  phase  of  the  de- 
cision, said.  In  referring  to  Herr's  Appeal: 
"There  the  subject  of  the  gift  was  money  un- 
accompanied with  any  declaration  amounting 
to  a  trust  There  money  was  kept  in  a  low- 
er or  false  bottom  of  a  tnmk  to  wblcb  the 
husband  bad  access  at  all  times,  and  to 
which  he  often  went  without  the  presence  of 
bis  wife.  The  money  continued  just  as  much 
within  his  actual  dominion  as  If  it  had  been 
kept  by  him  In  another  place.  There  was  no 
evidence  of  actual  delivery  or  passing  ovei; 
of  the  money,  as  the  gift  was  Inferred  from 
the  declarations  of  the  husband  that  the 
money  was  his  wife's,  his  keeping  it  in  the 
lower  division  of  the  trunk,  apart  from  hia 
other  money,  Ills  adding  to  it  from  time  to 
time  and  taking  none  away,  and  his  wife's 
carrying  the  keys.  There  was  no  formal  de- 
livery, no  counting  of  the  money,  no  specific 
sum  stated  by  him;  indeed,  tbe  sum  was 
not  known  except  as  a  probable  or  supposed 
amount,  so  that  the  case  in  fact  rested  di- 
rectly on  the  declarations  of  the  husband, 
and  the  setting  aside  that  much  money  apart 
from  bis  own;  while  bis  actual  access  and 
control  over  It,  and  the  legal  unity  of  per- 
son, made  the  possession  as  much  his  own 
as  bis  wife's."  The  facts  of  the  present 
cage  bring  it  within  the  principle  of  the  de- 
cision just  cited.  There  is  evidence  here 
that  Mr.  Arnold  obtained  an  additional  box 
in  the  safe  deposit  vault,  and  designated  It 
as  his  wife's  box,  saying  that  he  was  going  to 
give  to  Mrs.  Arnold  all  bis  negotiable  bonds, 
and  would  put  them  In  this  box  No.  158; 
that  he  placed  certain  securities  in  the  box 
at  the  time;  that  he  gave  ber  a  key  to  it, 
and  provided  that  she  should  have  access  to 
it  whenever  she  wished;  that  she  did  have 
such  access  to  the  box  thereafter,  coming  to 
the  bank  at  times  for  that  purpose  in  company 
with  Mr.  Arnold,  and  sometimes  alone;  that 
Mrs.  Arnold  said  in  the  presence  of  her  hus- 
band that  be  bad  given  her  all  bis  bonds,  and 
that  she  was  to  get  any  thereafter  purchased 
by  him;  that  Mr.  Arnold  produced  a  list  of 
bonds,  which  be  said  belonged  to  bis  wife;  tliat 
his  own  will  and  that  of  Mrs.  Arnold  were  then 
prepared  In  accordance  with  Instructions,  and 
in  his  own  will  be  declared  that  he  had  turn- 
ed over  to  Mrs.  Arnold  a  certain  portion  of 
bis  property,  which  she  bad  accepted,  and 
that  Mr.  Arnold  read  his  wife's  will  and  wit- 
nessed its  execution,  in  which  will  she  be- 
qneathed  a  large  estate,  when  at  the  time 
she  had  nothing  to  bequeath  unless  she  was 
then  owner  of  tbe  bonds.  There  was  also 
evidence  that  from  time  to  time  thereafter 
Mr.  Arnold  placed  other  bonds  which  he  pur- 
chased, in  tbe  same  box,  and  that  nothing 
bat  such  bonds  were  placed  therein,  he  hav- 
ing two  other  boxes  in  tbe  same  vault,  in 


wblcb  be  kept  bis  own  securities  and  valu- 
able papers.  Under  tbe  principle  of  Herr's 
Appeal,  as  cited  above  from  Crawford's  Ap- 
peal, all  this  was  evidence  from  which  the 
fact  of  delivery  of  tbe  bonds  could  l>e  found. 
In  Crawford's  Appeal  a  husband  placed  upon 
bis  books,  to  the  credit  of  his  wife,  tbe  sum 
of  $3,000,  and  credited  interest  thereon  from 
time  to  time.  It  was  held  that  the  facts  of 
tbe  transaction  amounted  to  evidence  of  an 
executed  gift. 

[S]  In  cases  of  this  character  it  is  not  nec- 
essary that  any  eyewitness  should  be  pro- 
duced as  to  the  fact  of  delivery.  Words  of 
the  donor  indicating  that  be  had  renounced 
ownership  are  sufficient.  Judge  Penrose  puts 
this  clearly  in  Malone's  Estate,  8  Wkly. 
Notes  Cas.  179,  182,  where  he  says:  "With 
regard  to  the  proof  of  actual  delivery,  it  1» 
not  necessary  that  the  witnesses  shall  have 
seen  it  take  place.  The  bonds,  or  the  notes, 
or  tbe  policy  may  have  been  at  the  time  al- 
ready in  the  custody  of  the  donee,  and  in 
such  case  words  Indicating  that  the  donor- 
renounces  all  ownership  would  undoubtedly 
be  sufficient."  He  further  says  that:  "Tbe 
delivery  may  be  proved  by  the  declarations- 
of  tbe  donor,  just  as  the  gift  Itself  may  be; 
and  when  the  donor  declares  that  he  had  giv- 
en at  a  previous  time,  and  that  the  donee 
bad  then  become  the  owner,  it  is  implied  that 
delivery,  and  Indeed  every  other  formality 
necessary  to  create  a  gift,  had  taken  place. 
The  law  always  presumes  knowledge  of  its 
requirements." 

In  the  present  case,  without  going  into  de- 
tails of  tbe  testimony,  we  may  say  that  there 
are  five  witnesses,  Mrs.  Campbell,  Mr.  K.  H. 
Leltcb,  Mr.  Clark,  Mr.  Jenkins,  and  Mr.  PbiU 
lips,  whose  testimony  as  to  the  acts  and  dec- 
larations of  Mr.  Arnold  constitute  ample  jus- 
tification, we  think,  for  tbe  findings  of  fact 
by  the  learned  trial  judge,  and,  upon  those 
findings,  bis  conclusion  of  law  that  they 
make  out  all  tbe  essentials  of  an  executed 
gift  is  warranted.  This  conclusion  is  further 
buttressed  by  tbe  language  of  the  wills  al- 
ready referred  to,  which  were  executed  si- 
multaneously by  Mr.  and  Mrs.  Arnold.  In 
tbe  will  of  Mr.  Arnold  he  speaks  of  having 
turned  over  to  bis  wife  absolutely  a  certain 
portion  of  bis  property,  and  for  that  rea- 
son gives  ber  nothing  in  that  will.  In  the 
will  of  Mrs.  Arnold  she  gave  to  her  husband 
the  income  of  her  bonds  for  life,  and  after 
bis  death  directed  that  tbe  principal  of  her 
estate  should  be  devoted  to  benevolent  pur- 
poses. The  evidence  shows  that  Mrs.  Ar- 
nold bad  little  estate  of  her  own,  and  there- 
fore these  references  In  the  wills  to  property 
of  Mrs.  Arnold  would  be  without  meaning  or 
significance,  excei)t  upon  the  theory  that  tb& 
bonds  had  been  given  to  her,  and  were  sub- 
ject to  ber  disposal  in  ber  will. 

It  appears  from  the  evidence  that  eacft 
knew  and  approved  of  the  contents  of  tbe 
other's  wilL    Tbe  trial  Judge  was  impressed 
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by  tbls  fact,  for  he  says:  'These  two  wills, 
with  the  testimony  of  witnesses  as  to  the 
declarations  of  the  husband,  and  those  of  his 
wife  made  In  his  presence,  t>efore,  at  the 
time  of,  and  after  the  execution  of  these 
wills,  force  the  mind  to  the  conclusion  that 
he  had  made  a  gift  of  his  bonds  to  his  wife, 
and  that  she  had  accepted  them  as  her  share 
of  his  estate." 

[4]  If  the  bonds  became  the  property  of 
the  wife,  as  and  when  they  were  placed  in 
the  safe  deposit  box  for  her  by  her  hiishand, 
then  all  that  he  did  with  them  thereafter, 
as  disclosed  by  the  evidence,  was  not  Incon- 
sistent with  such  ownership  by  the  wife.  Hla 
access  to  the  box  and  to  the  bonds  was  with 
her  permission,  and  for  purposes  stated  by 
her  and  consistent  with  her  ownership.  She 
was  at  liberty  to  give  the  coupons  to  her 
husband  and  to  allow  him  or-any  other  per- 
son to  make  sale  of  the  bonds  for  her  In  case 
of  necessity  and  to  reinvest  the  funds  in 
other  securities.  This  is  what  seems  to  have 
been  done.  That  she  should  hare  relied  upon 
her  husband  for  these  services  was  entirely 
natural. 

Counsel  for  appellants  cite  the  decisions  In 
Clapper  v.  Frederick,  199  Pa.  609,  49  Atl. 
218,  and  Ashman's  Estate,  223  Pa.  543,  72 
Atl.  899,  as  sustaining  their  contention  that 
there  was  no  valid  gift  here.  But  In  nei- 
ther case  was  the  alleged  gift  from  husband 
to  wife.  In  Clapper  v.  Frederick  the  evi- 
dence showed  merely  an  Intention  to  give. 
There  was  no  testimony  at  all  showing  de- 
livery. In  Ashman's  Estate  the  alleged  donor 
stated  in  writing  that  he  gave  certain  bonds 
to  his  son,  but  added  that  they  were  "not  to 
be  used  until  after  my  death."  The  deci- 
sion was  based  on  the  express  grounds  (223 
Pa.  550,  72  Atl.  902)  that  the  retention  of 
control  over  the  bonds  was  inconsistent  with 
the  claim  of  an  executed  gift,  and  that  the 
writing  showed  only  a  testamentary  gift 
which  was  revoked  by  a  subsequent  will. 

[5]  Counsel  for  api>ellants  question  the 
competency  of  R.  H.  Leltch  as  a  witness,  on 
the  ground  that  he  was  counsel  for  James  T. 
Arnold.  But  the  evidence  shows,  and  the 
court  below  finds  as  a  fact,  that  at  the  time 
Mr.  Leltch  went  with  Mr.  Arnold  to  the 
bank,  and  when  the  bonds  were  transferred 
In  his  presence  to  box  158,  the  relation  of 
attorney  and  client  did  not  subsist  between 
them.  Afterwards  he  was  employed  as  coun- 
sel for  both  Mr.  and  Mrs.  Arnold,  and  the 
transactions  about  which  he  testified  were 
their  joint  business  and  the  conversations 
took  place  in  the  presence  of  both.  Under 
these  circumstances  he  was  a  competent  wit- 
ness. Goodwin  tias  Stove  &  Meter  Compa- 
ny's Appeal,  117  Pa.  514.  12  AU.  736,  2  Am. 
St  Rep.  696;  Selps  Estate,  163  Pa.  423,  30 
Atl.  226,  43  Am.  St.  Rep.  803;  Hummel  v. 
Klstner,  182  Pa.  216,  37  Atl.  815. 

The  assignments  of  error  are  dismissed, 
iind  the  decree  of  the  court  below  is  afllrmed. 


ERDNER  T.  ERDNEB. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1912.) 

1.  Statdtes  (J  107*)— SuBjEcra  akd  Titles 
—One  OB  MoBx  Subjects. 

Act  April  27,  1909  (P.  L.  182),  entitled, 
"An  act  to  amend  the  act  of  1907  by  permit- 
ting husband  and  wife  to  testi^,  and  provid- 
ing for  the  method  of  service  of  process." 
amending  act  of  May  23,  1907  (P.  L.  227),  is 
not  invalid  as  containing  more  than  one  sub- 
ject in  its  title. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {f  121-i:'rl;  Dec.  Dig.  {  107. 'J 

2.  Pbocms  (i  105*)— Skb VICE- Pdbucatiok 
— Statutory  Provisions. 

Act  May  3,  1909  (P.  L.  424),  requiring  the 
publication  of  legal  advertisements  in  legal 
journals,  is  not  applicable  to  a  notice  to  a  non- 
resident defendant  in  an  eauitv  case,  required 
by  act  April  6,  1859  (P.  L.  387),  where  the 
court  has  made  a  special  order  directing  in  wliat 
newspaper  the  notice  should  be  published. 

[Ed.  Note. — For  other  cases,  see  Process, 
Cent  Dig.  t  132;  Dec.  Dig.  {  105.*] 

3.  Husband  and  Wife  (|  294*)— Pau-ube  to 
SuppoBT  WiTE — Equitable  Relief. 

In  a  proceeding  by  a  wife  for  equitable 
relief  against  the  estate  of  her  husband  who 
has  deserted  her,  as  authorized  by  Acts  May 
23,  1907  (P.  L.  227),  and  April  27,  1909  ^P. 
L.  182),  if  service  baa  been  made  on  the  bus- 
band  by  publication  only,  a  court  of  equity  can- 
not enter  a  decree  appointing  a  receiver  and 
directing  him  to  take  all  of  the  property  and 
sell  or  mortgage  enough  for  the  benefit  of  cred- 
itors and  the  support  and  maintenance  of  the 
wife;  the  court  itself  being  bound  to  determine 
what  amount  shall  be  suitable  and  what  prop- 
er^ shall  be  sold  for  the  maintenance  of  the 
wife. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Dec.  Dig.  §  294.*] 

Appeal  from  Ck>art  of  Common  Pleas,  Al- 
legheny County. 

Bill  in  equity  by  Emma  Erdner  against 
John  W.  EJrdner.  From  a  decree  for  plain- 
tiff, defendant  appeals.    Reversed. 

Rule  to  set  aside  a  service  under  which 
was  entered  the  following  decree:  "And 
now,  to  wit  November  7,  1910,  this  cause 
coming  up  for  argument,  it  Is  ordered  that 
George  C.  Erdner  be  appointed  receiver  of 
the  estate  of  John  W.  Erdner,  to  take  charge 
of  all  property  of  defendant  and  preserve 
assets  for  benefit  of  creditors  and  for  sup- 
port and  maintenance  of  wife  of  said  John 
W.  Erdner  and  with  power  to  sell  or  mort- 
gage sufBclent  of  such  estate  for  those  pur- 
Iioses,  and  with  further  power  to  brUig  and 
defend  all  suits  or  actions  at  law  that  may 
be  necessary  to  tliat  end,  and  the  creditors 
of  the  said  John  W.  Erdner  are  her^y  re- 
strained from  proceeding  In  any  way  against 
the  property  of  said  John  W.  Erdner,  with- 
out the  consent  of  the  court" 
Shafer  J.,  filed  the  following  opinion : 
"The  proceeding  is  under  the  act  of  May 
23,  1907,  as  amended  by  the  act  of  April  27, 
1909,  in  relation  to  husband  and  wife  and 
the  remedies  of  married  women  In  cases  of 
desertion  and  nonsupport     While   this    ac- 


'For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep'r  ludexea 
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tion  was  brought  before  the  passage  of  the 
act  of  1909,  publication  was  had  after  that 
act,  as  therein  directed,  according  to  the 
method  provided  in  the  act  of  April  6,  1859 
(P.  L.  387).  The  bill  of  petition  alleges  a 
desertion  before  the  passage  of  the  act,  the 
(loinicile  of  the  wife  In  Allegheny  county, 
and  that  the  husband  had  absented  himself 
from  the  commonwealth,  and  prays  for  the 
seizure  and  sale  of  certain  real  estate  In  the 
county  of  Allegheny  allege*  to  belong  to  the 
defendant,  as  may  be  necessary  for  the  main- 
tenance of  the  plaintiff.  The  defendant  ap- 
peared d.  b.  e.  and  obtained  a  rule  to  show 
cause  why  the  order  authorizing  service  by 
publication  should  not  be  vacated  and  such 
service  set  aside. 

[1]  "The  defendant  claims  that  the  acts 
of  1907  and  1909,  above  mentioned,  do  not 
antborlze  a  service  by  pablication,  and  that 
If  they  do  they  are  unconstitutional.  The 
act  of  1909  Is  said  to  be  unconstitutional  be- 
cause it  is  alleged  that  the  title  contains 
more  than  one  subject;  the  title  being :  'An 
act  to  amend  the  act  of  1907,  by  permitting 
husband  and  wife  to  testify,  and  providing 
for  the  method  of  service  of  process.' "  We 
are  unable  to  see  how  this  constitutes  two 
subjects.  The  object  of  the  act  is  to  estab- 
lish a  proceeding  for  seizure  of  the  property 
of  husbands  who  desert  their  wives  and 
making  It  available  for  the  support  of  the 
wife,  and  the  provision  as  to  who  may  tes- 
tify and  aa  to  the  mode  of  service  are  both 
germane  to  the  general  subject  and  a  mere 
detail  of  it,  and  could  not  well  be  put  in 
two  different  acts. 

"It  was  alleged  that  the  act  is  ex  post 
facto;  the  alleged  desertion  having  taken 
place  In  1905.  This  is  not,  we  apprehend,  a 
question  which  can  be  discussed  upon  the 
application  of  one  who  appears  de  bene  esse. 
We  are  now  concerned  only  with  the  validity 
of  a  service  upon  him.  Whether  the  clrcum- 
stauces  are  such  as  will  make  the  act  appli- 
cable to  Mm  or  not  can  only  be  discussed 
when  the  subject-matter  of  the  bill  comes 
l>efore  the  court. 

"It  is  further  alleged,  and  this  is  the  prin- 
cipal matter  In  question,  that  the  proceeding 
L<  not  of  such  a  character  as  to  authorize 
tbe  commonwealth  to  proceed  against  him 
without  an  actual  service, -and  that  a  serv- 
ice by  publication  is  therefore  null.  The  ar- 
iniment  of  the  defendant  is  based  upon  the 
view  that  the  proceeding  is  an  attempt  to 
collect  a  debt,  or  to  enforce  the  rights  of  a 
creditor  or  at  least  of  a  quasi  creditor.  We 
agree  with  the  defendant  that  no  personal 
decree  could  be  entered  against  him  on  the 
proceeding  provided  by  these  acts,  and,  if 
they  attempt  to  authorize  any  such  proceed- 
ing, they  would  be  to  that  extent  unconstitu- 
tional and  void.  But  we  do  not  understand 
that  the  act  undertakes  to  do  any  such 
tbing.  All  it  provides  for  is  that  in  case  a 
wife  is  domiciled  In  this  commonwealth  and 


has  been  deserted  by  her  husband,  and  the 
husband  has,  within  the  Jurisdiction  of  the 
court,  property  real  or  personal  which  can 
be  applied  to  her  support,  this  may  be  done 
by  adopting  the  proceeding  provided  for  by 
the  act  The  duty  of  tbe  husband  to  sup- 
port his  wife  does  not  depend  upon  contract, 
but  results  from  the  status  of  the  parties.  It 
would  be  strange  Indeed  were  the  common- 
wealth unable  to  seize  by  appropriate  pro- 
ceedings the  property  left  behind  by  a  de- 
serting husband  and  use  it  for  the  mainte- 
nance of  the  wife.  The  subject-matter  of  the 
proceeding  is  not  a  personal  right  of  action 
of  the  wife  against  the  husband,  but  is  the 
status  of  the  wife  and  the  property  itself, 
and,  as  these  are  within  the  Jurisdiction  of 
the  court,  the  case  falls  within  the  terms  of 
the  act  of  1869,  the  constitutionality  of  which 
as  to  service  by  publication  under  the  circum- 
stances provided  for  in  it  has  not  been  ques- 
tioned, 

[2]  "It  is  also  objected  to  the  service  that 
no  publication  was  made  in  the  Pittsburgh 
Legal  Journal  as  required  by  the  act  of  May 
3.  1909  (P.  I*  424).  That  act  provided  that 
all  notices  required  by  law  to  be  publish- 
ed shall  be  put  in  a  legal  newspaper  'un- 
less dlsitensed  with  by  special  order  of 
court.'  The  order  for  the  publication  of 
this  case  directs  in  what  newspaper  the 
publication  shall  be  made  without  any  men- 
tion of  the  Pittsburgh  Legal  Journal.  The 
act  of  1869  provides  that  the  publication 
shall  be  made  in  such  one  or  more  news- 
papers 'as  such  court  shall  by  special  order 
direct.'  We  are  of  the  opinion  that  an  order 
of  this  kind,  especially  one  made  under  an 
act  requiring  a  special  order,  amounts  to  a 
dispensation  from  publication  in  a  legal 
Journal.  Being  of  opinion,  therefore,  that 
the  service  is  good,  the  rule  is  discharged." 

Argued  before  FELL,  C.  J.,  and  BUOWN, 
MESTREZAT,  POTTER,  BLKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

George  H.  Quaill,  for  appellant.  Edmond 
Englert,  for  appellee. 

MOSCHZISKER,  J.  This  Is  an  appeal 
from  an  order  discharging  a  rule  to  set  aside 
the  service  by  publication  of  a  bill  in  equi- 
ty filed  under  the  act  of  May  23,  1907  (P.  L. 
227),  as  amended  by  the  act  of  April  27, 
1909  (P.  L.  182).  The  appellee  states  in  its 
brief  that  any  objection  to  the  plaintiff's  ap- 
peal upon  the  ground  that  It  might  be  view- 
ed as  from  an  interlocutory  order,  and  all 
other  such  possible  objections,  are  waived 
"for  the  purpose  of  settling  the  property 
rights  Involved."  The  opinion  of  Judge  Sba- 
fer  in  the  court  below  disposes  of  the  sev- 
eral questions  discussed  therein  so  satis- 
factorily that  it  is  unnecessary  to  treat  of 
them  here.  But  we  feel  that  the  service  was 
insufficient  to  support  the  decree  entered. 

[3]  There  are  two  sections  in  the  act  of 
1909;   tbe  first  provides:   "That  if  any  man 
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shall  separate  himself  from  tala  wife  without 
reasonable  cause,  and  being  of  suflSdent  abil- 
ity, shall  neglect  or  refuse  to  provide  suit- 
able maintenance  for  his  said  wife,  such 
wife  ♦  •  •  is  hereby  empowered  to  bring 
her  action  •  *  »  in  equity  against  such 
husband  for  maintenance  *  •  *  and  the 
aald  court  shall  hare  power  to  entertain  a 
bill  in  equity  In  such  action,  and  shall  make 
and  enforce  such  orders  and  decrees  as  the 
equities  of  the  case  demand ;  and  *  •  * 
the  husband  and  wife  shall  be  fully  compe- 
tent as  witnesses."  The  second  section  pro- 
vides: "Whenever  such  husband  shall  absent 
liimself  from  the  commonwealth,  proceedings 
may  be  had  against  any  property,  real  or 
personal,  of  said  husband,  necessary  for  the 
suitable  maintenance  of  said  wife,  and  the 
court  may  direct  a  seizure  and  sale,  or  mort- 
gage, of  sufficient  of  such  estate  as  will  pro- 
vide the  necessary  funds  for  such  mainte- 
nance ;  and  service  upon  the  defendant  shall 
be  made  in  the  manner  provided  in  the  act 
of  •  •  •  sUth  of  April,  1869."  The  act 
of  AprU  6,  1869  (P.  L.  387),  provides  "that 
in  any  proceeding  in  equity  concerning  goods, 
chattels,  lands,  etc.,  situate  or  being  with- 
in the  jurisdiction  of  such  court  •  •  •  " 
or  "where  the  court  have  acquired  Jurisdic- 
tion of  the  subject-matter  in  controversy  by 
the  service  of  its  process  on  one  or  more  of 
the  principal  defendants"  that  personal  serv- 
ice may  be  made  outside  of  the  Jurisdiction 
of  the  court  wherever  the  defendant  may  be 
found,  and  "tliat  whenever  It  shall  appear 
to  the  satisfaction  of  such  court"  that  the 
defendant  cannot  be  foimd  "so  as  to  be  per- 
sonally served,"  the  court  may  make  an  or- 
der for  service  by  publication,  and  upon  the 
expiration  of  the  time  fixed  in  the  order, 
"proceed  as  fully  and  efTectually  as  if  such 
process  liad  be«i  served  within  the  jurisdic- 
tion of  such  court." 

The  acts  above  referred  to  contemplate 
two  situations ;  one  a  proceeding  against  the 
person,  and  the  other  a  proceeding  in  rem. 
In  the  former  power  is  given  "to  make  and 
enforce  such  orders  and  decrees  as  the  equi- 
ties of  the  case  demand" ;  but  in  the  lat- 
ter the  court  is  only  authorized  to  "direct 
a  seizure  and  sale,  or  mortgage,  of  suffi- 
cient of  such  estate  as  will  provide  the  neces- 
sary funds"  for  the  "suitable  maintenance" 
of  the  wife.  In  the  first,  personal  service  is 
intended  and  enlarged  powers  are  given  to 
the  court;  while  in  the  last  service  only  by 
publication  is  contemplated  and  the  powers 
thereunder  are  limited.  This  same  Idea  is 
to  be  found  in  the  earlier  Acts  of  Assembly 
to  compel  support  where  warrants  for  the 
arrest  of  the  person  and  warrants  for  the 
seizure  of  goods  are  both  provided  for  (see 
1  Stewarts  Purden's  DIr.  [13tli  Ed.]  p.  1217 
et  seq.);  and  in  Guardians  of  the  Poor  v. 
Picard,  1  Serg.  &  R.  239,  construing  these 
earlier  acts,  we  held  that  the  delegation  by 


the  Judges  of  the  power  and  duty  of  deter- 
mining the  amount  of  a  husband's  property 
to  be  taken  for  the  maintenance  of  ttis  wife 
and  family  was  not  conformable  to  either 
the  words  or  the  spirit  of  the  law.  Here  the 
decree  expressly  declares  that  the  receiver 
is  "to  take  cliarge  of  all  property  of  de- 
fendant and  preserve  the  assets  for  the  bene- 
fit of  creditors;"  it  authorizes  him  "to  sell 
or  mortgage  sufficient  of  such  assets"  for  the 
"benefit  of  creditors"  and  the  "support  and 
maintenance  of  the  wife,"  and  contains  an 
order  restraining  all  creditors  from  proceed- 
ing against  the  defendant  or  his  property. 
Under  the  service  In  this  case  the  court  had 
power  to  direct  a  sale  or  mortgage  of  so 
much  of  defendant's  estate  as  might  be  nec- 
essary for  the  maintenance  of  the  plaintiff. 
but  before  so  doing  it  should  first  have  deter- 
mined what  amount  would  be  suitable,  and 
next  what  property  of  the  defendant  should 
be  taken  for  that  purpose,  then  it  coold  have 
decreed  a  sale  or  mortgage  accordingly. 
Since  the  property  {(ffected  was  within  the 
Jurisdiction,  service  by  publication  was  suffi- 
cient, and  we  cannot  say  that  the  notice  was 
lacking  In  any  essential  detail ;  but  the  court 
had  no  power  to  delegate  to  the  receiver  the 
duty  of  deciding  the  amount  ttiat  would  be 
necessary  or  suitable  for  the  maintenance  of 
the  wife,  or  of  determining  the  property  to 
be  sold  or  mortgaged  for  tliat  purpose;  nor 
could  it  make  this  special  statutory  remedy 
given  to  a  wife  a  substitute  for  a  bankrupt- 
cy or  Insolvency  proceeding  for  the  benefit  of 
creditors. 

The  fifth  assignment  of  error  which  soes 
to  the  final  decree  is  sustained,  and  the  otli- 
ers  will  not  be  passed  upon;  the  decree  is 
set  aside,  the  costs  to  be  paid  by  the  appel- 
lant's estate. 


DUNSHEB  et  aL  v.  DUNSHBHl  et  al. 

(Supreme  Court  of  Pennsylvania.    Feb.  5. 
1912.) 

1.  COItVEBSION   (I  16*)— PABTmow  (f  21*)— 
Provisions  of  will— Constbtjction. 

A  provision  In  a  will  that  the  execators 
may  sell  testator's  real  estate  and  make  deeds 
to  tlie  purchasers,  or  divide  the  whole,  or  what 
remains,  between  his  heirs,  does  not  create 
any  absolute  necessity  for  a  sale  to  carry  oat 
the  provisions  of  the  will,  nor  take  away  the 
right  of  any  devisee  to  partition;  the  direction 
that  the  indebtedness  of  one  of  testator's  sons 
be  charged  against  his  share  being  enforceable 
through  the  process  of  partition. 

[Ed.  Note. — For  other  cases,  see  Gonversion. 
Cent.  Dig.  jj  38,  40,  42,  43;  Dec  Dig.  J  16;* 
Partition,  Cent  Dig.  |  72;  Dec.  Dig.  |  21,*] 

2.  CoNVEBSioH  (J  16»)— PaoviBiONS  or  Wiu. 
— Construction. 

A  provision  in  a  will,  Erecting  the  balance 
of  the  estate  to  be  divided  into  seven  shares, 
one  of  which  shall  go  to  each  of  testator's 
children,  and  further  dlrectUK  that  the  execu- 
tors may  sell  real  estate  and  make  deeds  to 
the  purchaser,  or  divide  the  whole,  or  what 
remams,  between  the  heirs,  does  not  disclose  an 


*For  other  cases  see  same  topic  aad  lectlon  NUMBER  Id  Dec.  Dts.  &  Am.  Die-  Key  No.  Series  *  Bep'r  iBdazas 
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intent  to  blend  real  and  personal  estate,  so  as 
to  create  a  fund  to  be  bequeathed  as  money. 

[Ed.  Note. — For  other  cases,  see  Conversion, 
Cent  Die.  H  88-10,  42,  43;  Dec.  Dig.  {  16.*] 

3.  Partition    (f    83*)— Aotionb   fob   Pabti- 

noN— Reuxf. 
Where  a  testator  devises  bis  real  estate 
to  his  children,  and  charges  indebtedness  of  a 
son  to  bia  share,  it  is  the  duty  of  the  court, 
before  decreeing  partition,  to  ascertain  the 
amount  of  the  indebtedness  to  be  charged 
against  snch  share. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  {|  228,  220;  Dec.  Dig.  {  83.*] 

1  Appeal  and  Ebror  (J  1144*)— Disposi- 
TiD!»  or  Cause— Remand  to  Trial  Court. 
In  a  suit  for  partition,  where  the  trial 
coart  does  not  determine  the  amount  of  indebt- 
edness to  be  charged  against  the  share  of  one 
of  the  parties,  and  an  appeal  is  taken,  the  ap- 
pellate court  will  not  attempt  to  ascertain  the 
mdebtedness^  though  all  parties  join  in  a  re- 
quest therefor,  but  will  affirm  the  decree  of 
partition  and  remit  the  record  to  the  lower 
court,  to  determine  the  amount  of  the  indebted- 
ness and  embody  tiie  result  in  the  decree. 

lEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4479:  Dec.  Dig.  |  1144.*] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny Coonty. 

Bill  in  equity  by  Johnston  F.  Dnnshee  and 
others  against  Margaret  L.  Dnnshee  and 
others  for  partition.  From  a  decree  for 
plalntUTs,  defendant  William  A.  Dnnshee 
appeals.     Modified. 

The  material  portion  of  testator's  will 
WS8  as  follows: 

"First  I  give  my  entire  estate  to  my  wife 
daring  her   life. 

"Second.  At  ber  death  I  give  to  my  son 
U.  P.,  the  sum  of  five  thousand  dollars,  to 
my  daughters,  Margaret  L.  and  Edith  each 
ten  thousand  dollars,  and  the  balance  of 
my  estate  to  be  divided  into  seven  shares, 
one  of  wbicb  shall  go  to  each  of  my  cbil- 
dra. 

"In  distributing  my  estate  any  indebted- 
ness from  any  of  my  children  to  me,  shall 
be  first  deducted  from  their  shares,  and  in 
this,  any  debt  due  by  me  on  account  of  In- 
dorsements for  Duqnesne  Tube  Works  shall 
be  charged  against  my  son  Wm.  A.,  because 
those  indorsements  were  at  his  instance.  In 
case  either  my  said  son  Wm.  A.  or  my  son 
Johnston  F.  sball  die  before  me  tbe  shares 
which  they  would  otherwise  be  entitled  to 
shall  remain  In  the  estate  and  go  to  my 
remaining  children. 

"Third.  My  executors  shall  sell  my  real 
estate  and  make  deeds  to  the  purchasers  or 
divide  tbe  whole  or  what  remains  after  this 
between  my  heirs." 

The  provisions  of  tbe  codicil  are  stated  in 
the  opinion  of  tbe  Supreme  Court 

Argued  before  FELL.  C.  J.,  and  BROWN, 
POTTER,  ELKIN,  STEWART,  and  MOSCH- 
ZISKER,  JJ. 

Geo.  L.  Roberts,  for  appellant.  John  O. 
Fnzer  and  Reed,  Smith,  Shaw  &  Beal,  for 
appelleea. 


POTTER,  J.  The  bill  in  this  cise  prayed 
for  partition  of  the  real  estate  of  William 
Dunshee,  who  died  on  March  6,  1905,  hav- 
ing by  his  will  given  his  entire  estate  to  his 
wife  for  life,  and  directed  that,  after  tbe 
payment  of  certain  pecuniary  legacies,  tbe 
balance  of  his  estate  should  be  divided 
among  his  children.  He  also  directed  that 
in  distributing  his  estate  any  indebtedness 
from  any  of  his  children  to  hlof  should  be 
deducted  from  their  shares,  and  that  any 
debt  due  by  him  on  account  of  Indorsements 
for  Duquesne  Tube  Works  should  be  charg- 
ed against  his  son,  William  A.  Dunshee. 
He  further  provided,  "My  executors  may 
sell  my  real  estate  and  make  deeds  to  the 
purchasers  or  divide  the  whole  or  what  re- 
mains after  this  between  my  heirs."  By  a 
codicil,  the  testator  fixed  the  amount  of  the 
indebtedness  of  William  A.  Dunshee  to  him 
at  $38,716.59,  and  directed  that  this  amount, 
with  interest,  should  be  charged  against  him, 
and  that  he  should  not  participate  in  the  es- 
tate, unless  that  amount  be  paid  by  him,  or 
his  share  of  the  estate  should  exceed  that 
sum.  Whatever  might  be  realized  out  of  the 
sale  of  106  shares  of  the  stock  of  the  Monon- 
gahela  Natural  Gas  Company,  or,  if  not 
sold,  its  value,  wag  to  be  allowed  as  a  credit. 
In  a  second  codicil  to  his  will,  testator  re- 
peated the  instruction  as  to  any  indebtedness 
of  his  children,  and  especially  of  William 
A.  Dunshee,  and  recited  that  be  had  sold  the 
Monongahela  Natural  Gas  stock  for  $13,900, 
and  directed  that  credit  should  be  given  to 
William  A.  for  that  amount 

An  answer  to  this  bill  was  filed  by  Wil- 
liam A.  Dunshee,  in  which  he  denied  that 
the  court  had  Jurisdiction  to  entertain  the 
bill,  on  the  groimd  that  the  real  estate  of 
testator  had,  by  tbe  terms  of  his  will,  been 
converted  into  personalty  for  purposes  of 
distribution.  He  also  denied  tbe  averments 
of  the  bill  as  to  the  amount  of  bis  indebted- 
ness to  the  estate.  The  court  bdow  held 
that  there  was  no  conversion,  and  that  the 
questions  raised  by  the  answer  as  to  the 
amount  of  respondent's  indebtedness  to  his 
father  could  only  be  determined  upon  final 
distribution,  and  directed  that  a  decree  for 
partition  be  drawn.  Exceptions  were  filed 
on  behalf  of  William  A.  Dunshee  to  the 
findings  of  fact  and  conclusions  of  law,  these 
exceptions  were  overruled,  and  a  decree  was 
entered  awarding  partition,  and  appointing 
a  master  to  make  such  partition.  From  that 
decree,  this  appeal  was  taken. 

[1]  Admittedly,  there  is  no  positive  di- 
rection to  sell.  The  will  says:  "My  execu- 
tors may  sell  my  real  estate."  A  direction 
to  the  executor  to  make  division  of  the  es- 
tate does  not  take  away  the  right  to  de- 
mand partition.  See  Carter's  Estate,  225 
Pa.  355,  74  Atl.  240,  and  the  cases  there 
cited.  Nor  does  it  appear  here  that  there  is 
any  absolute  necessity  for  the  executors  to 
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sell,  In  order  to  carry  out  the  provisions  of 
tbe  will.  The  bill  shows,  and  the  answer 
admits,  that  the  executors  hare  filed  their 
filial  account  of  the  personal  estate;  that 
the  debts  and  legacies  have  been  paid;  and 
that  a  balance  Is  left  for  distribution  among 
the  residuary  legatees.  It  is  also  admitted 
that  none  of  the  legatees,  except  appellant, 
are  indebted  to  the  estate  of  testator.  If 
the  provisions  of  the  will  as  to  charging  the 
indebtedness  of  appellant  against  his  share 
of  the  estate  can  be  carried  out  through -the 
process  of  partition,  there  will  be  no  need 
for  a  sale  by  the  executors.  That  this  may 
be  done  appears  to  be  settled  by  our  deci- 
sions. In  Allegheny  National  Bank's  Ap- 
peal, 99  Pa.  148,  151,  there  was  a  provision 
in  the  will  similar  to  that  in  the  present 
case.  The  testator  directed  "that  in  the 
payment  of  the  distributive  share  of  my 
daughter  Ann  Eliza,  $1,000  shall  be  deducted 
for  the  lot  alrteady  conveyed  to  her,  and  al- 
so any  amount  of  money  that  I  may  pay, 
on  account  of  indorsement  or  otherwise,  or 
tliat  my  executors  may  have  to  pay  after 
my  decease."  At  the  time  of  bis  death,  the 
testator  was  an  Indorser  upon  a  note  of  the 
legatee's  husband,  for  $1,000.  In  partition 
by  bill  in  equity,  this  sum'was  charged  upon 
the  purpart  of  the  legatee  as  owelty  in  par- 
tition. Mr.  Justice  Mercur  said  that  the  de- 
cree was  "in  an  unusual  form,  and  rather 
Irregular,"  but  added:  "It  does,  however, 
api>ear  on  the  facts  found  by  the  auditor, 
that  the  decree  was  equitable  between  all 
the  parties.  •  •  •  Full  effect  must  then 
be  given  to  the  claim  of  the  appellants  as 
one  of  the  owelty."  In  the  case  of  Arm- 
strong V.  Walker,  150  Pa.  585,  25  Atl.  53,  it 
was  held  that  Indebtedness  to  the  estate  by 
executors,  who  were  also  devisees,  which 
arose  out  of  waste  of  the  personal  estate, 
might  be  charged,  in  a  suit  in  equity  for 
partition,  against  their  shares  of  the  real 
estate;  and,  where  the  liability  exceeded  the 
value  of  such  shares,  they  would  take  noth- 
ing under  the  partition  decree.  In  Trickett 
on  Partition  in  Pennsylvania,  ^66,  it  is  said: 
"When  partition  in  equity  of  land  of  a  de- 
cedent is  sought,  account  will  be  taken  of 
advancements  made  to  one  or  more  of  the 
heirs  or  devisees,  as  when  the  partition  Is  in 
the  orphans'  court.  •  •  •  If  the  land  or 
a  purpart  is  allotted  to  the  devisee  or  heir 
advanced,  the  sum  advanced  may  be  includ- 
ed in  the  owelty  with  which  it  Is  charged." 
It  seems  clear,  therefore,  that  the  Indebted- 
ness of  appellant,  whatever  it  may  prove 
to  be,  may  be  charged  in  the  same  manner 
as  the  owelty  against  the  purpart  allotted 
to  him.  The  act  of  July  7,  1885  (P.  Ia  257j,  $ 
2,  provides  expressly  for  charging  owelty 
against  purparts  allotted  by  the  final  decree. 
[2]  In  this  case,  we  do  not  see  in  the  will 
anything  to  Indicate  that  the  testator  intend- 
ed that  his  real  and  personal  estate  should 
be  BO  blended  as  to  create  a  fund  to  t>e  be- 


queathed entirely  as  money.  Rather  does  it 
appear  that  tbe  real  and  personal  property 
were  to  be  dealt  with  separately.  Discre- 
tionary power  to  sell  was  given  to  the  exec- 
utors:  but,  subject  to  its  exercise,  testator 
apparently  Intended  the  real  estate  to  be  di- 
vided as  such.  The  direction  that  tbe  wbule 
of  the  real  estate,  or  what  remains  after 
possible  sales  by  the  executors,  shall  be  di- 
vided among  his  heirs  seems  to  be  opposed 
to  tbe  idea  of  the  real  estate  being  blended 
with  the  personalty,  and  the  total  divided 
Into  shares. 

[3]  We  agree  with  the  conclusion  of  tbe 
court  below  tliat  there  was  no  conversion, 
and  that  the  complainants  were  entitled  to 
partition.  As  to  the  Indebtedness  of  appel- 
lant to  the  estate  of  his  father,  two  ques- 
tions are  raised:  (1)  That  the  testator,  his 
father,  through  inadvertence,  failed  to  give 
appellant  credit  for  the  sum  of  $10,786.76  to 
which  he  was  entitled,  as  shown  by  his 
father's  own  account;  and  (2)  that  appellant 
is  entitled  to  credit  for  more  than  was  al- 
lowed him  by  his  father,  as  the  proceeds  of 
the  sale  of  the  Gas  Company  stock,  as  di- 
rected in  the  second  codicil  of  the  will.  Tbe 
court  below  did  not  pass  upon  these  ques- 
tions, but  held  that,  if  it  could  determine 
them  at  all,  it  could  only  do  so  upon  the  final 
distribution;  and,  further,  that  these  mat- 
ters could  not  affect  the  rights  of  the  other 
devisees  to  have  their  shares  of  the  land 
set  apart  to  them  In  severalty.  In  Lincoln 
V.  Africa,  228  Pa:  546,  648,  77  AU.  918,  919. 
this  court  indicated  the  proper  practice  to 
be  pursued  in  partition  proceedings.  Mr. 
Justice  Moschzisker  said:  "In  partition  pro- 
ceedings In  equity,  if  the  case  is  not  sent  to 
a  referee  under  rule  69,  the  equity  rules  re- 
quire that  the  court,  and  not  a  master,  sball 
find  all  the  relevant  facts  concerning  the 
properties  Involved  and  the  interests  of  the 
various  parties,  and  that  an  adjudication 
shall  t>e  filed  In  the  usual  form,  containing 
these  findings  and  the  conclusions  of  law 
thereon,  with  a  decree  for  partition.  Pale- 
thorp  V.  Palethorp  [184  Pa.  585,  39  AU.  4S91. 
supra.  The  proper  procedure  Is  shown  in 
Palethorp  v.  Palethorp,  194  Pa.  408  [45  Ati. 
J522].  Since  the  adoption  of  the  new  rules, 
tbe  muster  merely  executed  the  decree  of 
the  court  after  the  rights  of  the  parties  have 
been  Judicially  determined.  Before  a  master 
may  be  appointed  to  make  partition,  the 
court  must  ascertain  the  Interests  and  titles 
of  the  parties,  and  enter  a  decree  that  par- 
tition be  made.  The  decree  of  partition 
must  rest  upou  the  findings  and  conclusions 
of  the  court;  after  such  an  adjudication,  and 
only  thereafter,  the  case  may  be  sent  to  a 
master.  Equity  Rule  60;  Act  of  July  7, 
1885,  P.  L.  257,  {  2."  Dnd«  the  method  of 
procedure  thus  pointed  out,  tbe  court  below 
should  have  ascertained  the  interests  and 
titles  of  the  parties,  and  should  have  fixed 
the  amount  of  appellant's  Indebtedness  to 
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the  estate,  before  entering  the  decree  for 
partition. 

[4]  We  note  tMt  the  appellees  Join  with 
the  appellant  In  requesting  that  the  ques- 
tions relating  to  appellant's  Indebtedness  be 
decided  by  this  court  on  the  present  appeal. 
But,  If  we  were  to  attempt  to  decide  these 
questions  without  any  previous  consideration 
of  them  by  the  court  below,  we  would  "as- 
sume the  duties  of  the  court  of  first  In- 
stance." Jones  V.  Weir,  213  Pa.  135,  62 
AU.  643.  Mr.  Justice  Sterrett  said,  in  Shaw 
T.  .\llegheny,  U6  Pa.  46,  52,  7  AU.  770,  771: 
"According  to  the  theory  of  our  system  of 
jurisprudence,  the  parties  litigant,  as  well 
as  the  appellate  court,  are  entitled.  In  every 
case,  to  a  full  consideration  and  deliberate 
judgment  of  the  court  below,"  In  the  pres- 
ent case,  the  court  below  should  proceed  to 
determine  and  fix  the  amount  of  the  Indebt- 
edness to  be  charged  against  the  Interest  of 
William  A.  Dunshee,  under  the  will  of  Wil- 
liam DuDshee,  deceased,  and  embody  the  re- 
Bult  of  Its  findings  in  its  decree  for  parti- 
tion. 

To  the  extent  made  necessary  by  this  re- 
quiremmt,  the  decree  of  the  court  below  Is 
modified,  and  the  record  la  remitted  with  a 
procedendo. 


DONOVAN  et  al.  ▼.  WOODWORTH. 

(Supreme  Court  of  Pennsylvania.    Jan.  2, 
1912.) 

Wilis    ({   614»)— Constbuctiow  —  Estates 

Conveyed — Life  Estate. 

Where  land  is  devised  to  testator's  daugh- 
ter to  have  and  to  hold  for  her  natural  life, 
and  at  her  death  to  vest  In  her  child  or  chil- 
dren, if  any  should  survive  her,  and  in  the 
even  of  her  death  without  child  or  children, 
then  over  to  testator's  sons,  the  daughter  takes 
a  life  estate  only. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  {{  1393-1416;  Dec.  Dig.  |  614.*] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny Coanty. 

Case  stated  between  Margaret  Marlon 
Donovan  and  another  and  A.  M.  Woodworth 
to  determine  title  to  real  estate.  From  a 
judgment  for  defendant,  plaintiffs  appeal. 
Affirmed. 

Rwearingen,  P.  J.,  filed  the  following  opin- 
ion: 

"The  plaintiffs,  Margaret  Marion  Donovan 
and  Charles  H.  Donovan,  her  husband, 
agreed  In  writing  to  convey  •  •  •  land 
vnto  A.  M.  Woodworth,  the  defendant.  In 
fee.  by  deed  of  general  warranty,  for  the 
consideration  of  $10,000.  The  defendant  de- 
clined to  acc^t  the  conveyance  and  to  pay 
the  purchase  money  for  the  reason,  as  he  al- 
leged, that  Mrs.  Donovan  has  only  a  life 
<^tate  In  said  land.  Mrs.  Donovan  alleged 
that  she  owns  it  in  fee.    Thereupon  the  par- 


ties filed  this  case  stated.  In  which  they 
agreed  that,  if  the  court  be  of  the  opinion 
Mrs.  Donovan  has  a  fee-simple  title,  JtTdg- 
ment  should  be  entered  In  favor  of  the  plain- 
tiffs; but,  if  not,  then  Judgment  should  be 
entered  in  favor  of  the  defendant. 

"Mrs.  Donovan  derived  her  title  from  her 
father,  George  E.  Bullock,  who  died  seised 
of  the  land  March  10,  1902,  testate.  His 
will  was  dated  January  5,  1900,  and  was 
duly  probated.  •  •  •  The  testator  left 
to  survive  him  a  widow,  Harriet  E.  Bullock, 
two  sons,  Jesse  Edson  Bullock  and  Harry 
Corydon  Bullock,  and  one  daughter,  Mar- 
garet Marion  Bullock,  one  of  the  plaintiffs, 
who  on-  January  23,  1904,  was  intermarried 
with  Charles  H.  Donovan,  the  other  plaintiff. 
The  item  of  said  will  upon  which  this  con- 
troversy turns  la  as  follows:  'Fourth.  I 
give,  devise  and  bequeath  unto  my  daughter, 
Margaret  Marlon  Bullock,  with  its  buildings, 
and  appurtenances,  all  the  land  situated  on 
Main  and  Sullivan  street  in  Canton  borough, 
which  I  purchased  of  Mix  and  Hooper,  Ab- 
ner  Doty  and  William  Crooks,  to  have  and 
to  hold  for  the  term  of  her  natural  life, 
and  at  her  death  to  vest  in  her  child  or  chil- 
dren, if  any  such  survive  her,  and  in  the 
event  of  her  death  without  child  or  children 
surviving  her,  the  said  land  shall  vest  In  my 
sons  Jesse  Edson  and  Howard  Corydon, 
share  and  share  alike,  to  them  and  their 
heirs  forever,  the  child  or  children  of  each, 
should  either  or  both  of  my  said  sons  not 
survive  my  daughter  Margaret  Marion,  to 
take  the  same  share  that  my  son  or  sons 
woald  take  if  living,  this  devise  being  sub-  ' 
Ject  to  the  payment  of  a  portion  of  the  In- 
come of  the  said  land  to  my  wife.  Harriet 
E.  Bullock,  as  hereinafter  provided.' 

"The  plaintiffs  contend  that  the  life  es- 
tate given  to  Mrs.  Donovan  in  the  first  part 
of  the  above  item  became  a  fee  tail  (now 
enlarging  to  a  fee  simple  under  our  stat- 
utes) by  virtue  of  the  rule  In  Shelley's  Case, 
for  the  reason  that  the  words  of  the  devise 
In  remainder  are  to  be  construed  as  equiva- 
lent to  'the  heirs  of  the  body'  of  the  testa- 
tor's daughter,  and  are  therefore  words  of 
limitation  of  the  estate  of  freehold  given  to 
her.  The  defendant  contends  that  the  words 
of  the  devise  in  remainder  are  to  be  con- 
strued as  words  of  purchase,  and  that  there- 
fore the  rule  in  Shelley's  Case  is  not  appli- 
cable. 

"Nothing  is  better  settled  than  that  the 
rule  in  Shelley's  Case  cannot  be  used  in  the 
Interpretation  of  a  will.  The  rule  can  only 
be  Invoked  after  the  meaning  of  the  lan- 
guage used  has  been  ascertained  and  the  in- 
tent of  the  testator  determined.  If,  then,  it 
is  found  that  the  testator  Intended  the  re- 
maindermen to  take  directly  from  him  and' 
thus  to  form  a  root  from  which  a  new  line 
of  descent  is  to  spring,  the  devisees  in  re- 
mainder are  to  be  regarded  as  purchasers, 
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and  tliie  rule  in  Sbelley's  Case  has  no  appli- 
cation. If,  on  tbe  other  band,  It  Is  found 
that  tbe  testator  intended  the  remainder- 
men to  take  by  and  through  the  first  taker, 
either  as  heirs  of  the  body,  or  as  heirs  gen- 
erally, and  the  first  taker  to  be  the  root  from 
which  tbe  line  of  descent  is  to  spring,  then 
the  rule  does  apply  and  the  life  estate  or  i 
other  freehold  of  the  first  taker  is  enlarged 
Into  a  fee  simple  or  a  fee  tall,  as  the  case , 
may  be.  Kemp  t.  Relnhard,  228  Pa.  143, 
77  Atl.  436,  29  L.  R.  A.  (N.  S.)  958.  We  must 
therefore  ascertain  tbe  Intention  of  this  tes- 
tator from  the  will  itself  and  from  the  ad- 
mitted circumstances.  What  was  the  inten- 
tion of  the  testator  with  respect  to  t^iis  real 
estate?  It  is  evident  that  he  intended  to 
give  his  daughter  but  a  life  estate,  for  he 
bas  so  stated  by  apt  words.  Did  he  also 
intend  her  to  be  the  root  from  which  a  new 
line  of  descent  was  to  spring?  After  giving 
her  tbe  land  for  life,  be  then  declared,  'And 
at  her  death  to  vest  in  her  child  or  chil- 
dren, if  any  such  surrlTe  her.'  Tbe  word 
'vest'  is  not  the  ordinary  word  used  in  the 
gift  of  land.  Anciently  it  meant  to  put  a 
party  in  possession  by  the  ceremony  of  in- 
vestiture. Now,  however.  It  ordlnarl^  means 
the  clothing  of  a  party  with  an  Immediately 
fixed  right  of  present  or  future  possession 
of  land.  So  that  the  testator  clearly  meant, 
by  tbe  language  used,  that  the  child  or  chil- 
dren of  his  daughter.  If  any  survived  her, 
should  have  tbe  right  to  possession  of  said 
land  immediately  upon  her  demise,  and,  as 
we  think,  their  title  was  to  be  a  fee  because 
the  subsequent  devise  over  was  only  to  be 
ettectlve  in  case  no  child  or  children  sur- 
vived Margaret  Marion  Bullock.  The  words 
'child  or  children'  are  words  of  purchase,  ac- 
cording to  the  well-considered  authorities, 
and  they  are  not  words  of  Inheritance.  So 
that,  when  the  testator  directed  this  land 
to  go  to  'the  child  or  children'  of  his  daugh- 
ter, the  legal  meaning  of  the  words  used  was 
that  they  should  take  as  purchasers.  This 
legal  meaning  of  the  words  must  be  adopted, 
unless  it  clearly  appears  that,  by  these 
words,  he  intended  'the  heirs  of  her  body' ; 
for  it  cannot  be  that  by  these  words  he 
meant  her  'heirs  generally.'  There  is  noth- 1 
ing  in  the  item  of  the  will  under  consldera-  i 
tion  to  Indicate  that  by  the  words  'child  or ' 
children'  the  testator  meant  'the  heirs  of  the 
body'  of  his  daughter.  Tbe  expressions  are ' 
not  identical ;  tbe  latter  is  much  tbe  more ! 
comprehensive  t^rm.  In  the  clause  of  said  : 
item  following  the  testator  provided  that.  If ; 
bis  daughter  should  die  'without  child  or 
children  surviving  her,  the  said  land  shall 
vest  in  my  sons,  •  •  •  share  and  share 
alike,  to  them  and  their  heirs  forever.'  By 
this  be  constituted  a  new  and  a  different  line 
of  descent,  not  dependent  upon  the  failure  | 
of  heirs  of  her  body,  but  dependent  upon ! 
failure  of  "child  or  children' — some  only  of 
the  possible  heirs  of  her  body — to  survive; 


her.  He  did  not  mention  her  'grandcfaHdren' 
or  other  descendants,  nor  did  he  do  so  in  any 
other  part  of  bis  will.  In  our  opinion,  no 
expressions  in  the  fourth  item  can  be  found 
which  indicate  that  the  testator  Intended  tbe 
words  'child  or  children'  to  have  any  otber 
than  their  accepted  legal  meaning.  We  must 
therefore  hold  that  the  intention  of  tbe  tes- 
tator, as  expressed  in  the  fourth  item  of  his 
will,  was  that  the  'child  or  children'  of  his 
daughter  were  to  take  directly  from  him 
and  not  by  and  through  their  mother  as  heirs 
of  her  body.  Therefore  they  should  take  as 
purchasers,  and  the  nile  in  Shelley's  Case 
bas  no  application.    •    •    • 

"Being  of  opinion  that,  under  the  will  of 
Qeorge  E.  Bullock,  deceased,  Margaret  Mar- 
ion Donovan  (nSe  Bullock)  took  but  a  life 
estate  in  the  land  in  question.  Judgment  mast 
be  entered  for  the  defendant    •    •    •  " 

Argued  before  FELL,  C.  J.,  and  BROWN. 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

R.  A.  and  James  Balpb,  for  appellants. 
O.  P.  Robertson,  for  appellea 


MOSCEIZISKER,  X  Margaret  Marion 
Donovan  took  but  a  life  estate  in  the  land 
in  question.  The  part  of  the  will  essential  to 
a  determination  of  the  questions  involved  in 
this  appeal  is  quoted  in  the  opinion  of  the 
common  pleas  published  in  connection  here- 
with. Tbe  language  ouployed  thronghout 
the  whole  instrument  indicates  that  the  tes- 
tator understood  the  legal  significance  of  the 
terms  "heirs"  and  "children"  and  appreciated 
the  difference  in  meaning  between  the  two, 
for  wherever  there  was  a  clear  Intention  to 
pass  an  absolute  estate  be  made  use  of  the 
word  "heirs"  or  the  words  "in  fee."  In  the 
very  item  in  question,  tbe  language  nsed  in 
connection  with  the  devise  over  to  his  sons  la 
"to  them  and  their  heirs  forever."  After  giv- 
ing the  property  to  his  daughter  "to  have 
and  to  hold  for  tbe  term  of  her  natural  life," 
he  adds:  "And  at  ber  death  to  vest  in  her 
child  or  children,  if  any  such  survive  ii&e." 
This  must  be  taken  to  mean  child  or  chil- 
dren living  at  the  time  of  her  death,  and  not 
to  contemplate  an  indefinite  faUure  of  issne. 
Smith  V.  Piper,  231  Pa.  378,  88  Aa  877.  and 
we  feel  that  the  word  "vest"  was  used  in  the 
sense  In  which  It  is  construed  by  the  court 
bdow,  and  not  as  the  equivalent  of  "descend 
to."  We  conclude  that  the  testator  intend- 
ed his  said  grandchildren  to  take  from  him 
and  not  through  their  mother. 

The  two  cases  chiefly  depended  upon  by 
the  appellants  are  distinguishable  from  the 
present  one.  In  the  first  of  these,  Simpson  v. 
Reed,  205  Pa.  53,  54  Atl.  499,  the  devise  was 
to  a  daughter  "for  life  only,  remainder  after 
her  death  to  her  child  or  children  In  fee, 
but  if  my  daughter  at  the  time  of  her  death 
has  neither  husband,  child  or  children,  she 
may  also  dispose  of  ber  share  or  part  of  aald 
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real  estate  as  she  sees  proper ;"  and  we  beld 
that  It  was  plain  that  the  testator  Intended 
"the  remainder  to  go  to  the  general  or  lin- 
eal heirs  of  the  first  taker."  In  the  other 
<Mse,  Plfer  v.  Ixtcke,  205  Pa.  616,  55  Atl.  790. 
the  derlse  was,  "I  will  and  devise  to  my 
daughter  H.  the  house  and  lot  •  •  •  for 
and  during  her  natural  life,  and  at  her  death 
I  devise  and  bequeath  the  same  unto  her 
children  or  Issue  in  fee  simple."  This  also 
plainly  indicated  the  lineal  heirs  of  the  first 
taker. 

The  opinion  of  the  learned  court  below 
amply  vindicates  its  decision.  The  Rsslgn-' 
ment  of  error  is  overruled,  and  the  Judg- 
ment is  afiBrmed. 


BERODOLL  t.  A.  G.  SPAIiDING  «c  BROS., 
Inc. 

(Supreme    Court    of    Pennsylvania.      Feb.    5, 

1912.) 
Lakolobd  and  Tenant  (|  108*)— Fokfmtcbb 

OF  Lease— Deuard  fob  Rent. 
In  the  absence  of  a  provision  in  a  written 
lease  fixing  the  place  for  payment  of  rent,  the 
landlord  mast,  before  be  can  take  advantage 
of  a  forfeiture  clause,  demand  the  rent  upon 
the  demised  premises,  though  there  lias  grown 
np  a  practice  by  which  the  tenant  has  paid  rent 
flsewhere. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  {{  333-33S;  Dec.  Dig. 
HOB.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Louis  3.  BergdoII,  to  use,  against 
A  6.  Spalding  &  Brothers,  Incorporated. 
From  an  order  making  absolute  rules  to 
open  and  strike  off  Judgment,  plaintiff  ap- 
peals.   Affirmed. 

The  following  opinion  was  filed  by  Fergu- 
wn,  J.,  in  the  court  below: 

"There  are  two  rules  in  this  case,  one  to 
opoi  Judgment,  and  one  to  strike  off  Judg- 
ment We  are  of  the  opinion  the  rule  to 
strike  off  the  Judgment  should  be  made  ab- 
solute. We  can  do  this  only  when  the  record 
shows  a  defect  that  invalidates  the  judgment, 
and  such  a  defect  appears  in  this  case.  The 
Judgment  was  entered  by  amicable  action 
provided  for  under  the  terms  of  a  written 
lease.  The  lease  itself  provides  no  place  at 
which  the  rent  is  payable,  and  the  forfeiture 
clause  gives  to  the  landlord  the  right  to  file 
the  amicable  action  and  confess  Judgment  in 
ejectment  if  the  rent  be  at  any  time  in  ar- 
rear  and  unpaid.  The  specific  breach  averred 
in  the  action  is  the  failure  to  pay  the  rent 
due  from  the  Ist  day  of  April,  1911,  until 
the  2l8t  day  of  that  month,  to  the  plaintiff 
at  premises  4910  Wynnefleld  avenue.  The 
lease  provides  for  the  payment  of  the  rent 
monthly  on  the  15th  day  of  the  month,  and 
certain  letters  which  passed  between  the  par- 
ties are  attached  to  the  amicable  action  to 
sbow  a  change  in  the  terms  of  the  lease. 


Upon  inspection  of  these  letters  it  would  ap- 
pear that  the  tenant  was  requested  upon  a 
change  of  ownership  to  pay  the  rent  to  the 
plaintiff  at  4910  Wynnefleld  avenue,  Phila- 
delphia ;  tliat  the  defendant,  upon  receipt  of 
such  request,  wrote  a  letter  to  the  plaintiff 
inclosing  the  check  for  the  rent  then  due 
and  expressing  a  willingness  to  pay  the  rent 
thereafter  on  the  1st  of  the  month  instead  of 
the  IStti,  to  which  the  plaintiff  replied  that 
such  an  agreement  would  be  acceptable. 

"When  the  written  lease  does  not  provide 
a  place  at  which  the  rent  is  payable,  it  is 
the  duty  of  the  landlord,  before  he  can  take 
advantage  of  a  forfeiture  clause,  to  make  a 
demand  for  the  rent  upon  the  demised  prem- 
ises, and  this  is  so  even  though  there  had 
grown  up  between  the  parties  a  practice  in 
which  the  tenant  sought  the  landlord,  paid 
the  rent  to  him  elsewhere.  Rea  v.  Eagle 
Transfer  Co.,  201  Pa.  273,  50  AU.  764,  88  Am. 
St  Rep.  809.  There  was  no  allegation  or 
averment  in  the  amicable  action  in  this  case 
of  any  demand  upon  the  land  for  the  payment 
of  the  rent  before  the  forfeiture  was  invoked. 
It  is  argued,  however,  tliat  because  of  the  let- 
ters which  passed  between  the  parties  that  a 
place  was  fixed  for  the  payment  of  the  rent. 
These  letters  are  not  a  part  of  the  lease,  and 
as  we  read  them  they  appear  to  be  nothing 
more  than  mere  expression  of  wlUingnesa  on 
the  part  of  the  tenant  to  pay  the  rent  at  the 
certain  time  and  place,  and  on  the  part  of 
the  landlord  to  receive  it  They  do  not  con- 
stitute a  contract  nor  can  they  be  said  to  be 
binding  upon  either  party. 

"The  evidence  appearing  in  the  depositions 
appears  to  us  ample  to  Justify  the  court  in 
opening  the  Judgment,  but  we  do  not  think  it 
necessary  to  leave  the  matter  open  for  fur- 
ther determination  when  the  record  itself 
shows  no  right  to  a  Judgment 

"The  rule  to  strike  off  the  Judgment  is 
therefore   made   absolute." 

Argued  before  FELL,  0.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZXSKER,  JJ. 

David  J.  Myers  and  Amo  P.  Mo^tz,  for 
appellant  John  O.  Johnson  and  James  Wil- 
son Bayard,  for  appellee. 

PER  CURIAM.  The  order  of  the  court 
of  common  pleas  is  affirmed  on  the  opinion  of 
Judge  Ferguson. 


In  re  WRIGHT'S  ESTATE. 

(Supreme  Court  of  Pennsylvania.     Feb.  6, 
1912.) 

Life  Estates  (|  17*) —Impbovements— Lia- 
bility OF  Tenant  fob  Life. 

Where  a  trustee  is  authorized  by  the  or- 
phans' court  to  expend  out  of  the  principal 
a  sum  sufficient  to  improve  dilapidated  and 
untenantable  realty  so  as  to  avoid  an  inevita- 
ble sale  to  prevent  the  real  estate  from  be- 
coming a  charge  upon  the  life  tenant,  and  the 
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decree,  w!th  the  consent  of  the  life  tenant,  au- 
thorizes the  trustee  to  set  apart  one-third  of 
the  net  income  from  the  improved  property  to 
reimburse  the  principal  of  the  trust  estate, 
and  as  a  result  of  the  improvements  the  prop- 
erty is  saved  and  doubles  in  value,  the  life 
tenant  Is  entitled,  after  nearly  a  third  of  the 
expenditure  has  been  reimbursed,  to  have  the 
decree  modified  to  relieve  him  from  further 
application  of  one-third  of  the  income  to  re- 
imbursement of  the  principal. 

[Ed.  Note. — ^For  other  rases,  see  Life  Es- 
tates, Cent.  Dig.  !|  37,  38,  42;  Dec.  Dig.  i 
17.*] 

Appeal  from  Orpbans'  Court,  Philadelphia 
County. 

In  the  matter  of  the  estate  of  John  Wright, 
deceased.  From  a  decree  dismissing  a  peti- 
tion to  modify  a  prior  decree  of  the  Orphans' 
Court,  8.  Megargee  Wright  appeals.  Re- 
versed and  remanded,  with  directions. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

Frederick  B.  Vogel  and  Henry  K.  Fox,  for 
appellant    A.  H.  Wlntersteen,  for  appellee. 

MOSCHZISKER,  3.  In  1895  John  Wrlgbt 
died  testate,  leaving  to  survive  blm  one  son, 
Samuel  Megargee  Wright.  He  devised  bis 
residuary  estate  to  bis  executor,  the  Oirard 
Trust  Company,  "in  trust  to  collect  and  re- 
ceive tbe  rents  and  Income  of  the  real  estate 
and  tbe  Interest  and  dividends  of  tbe  per- 
sonal estate,  and  after  deducting  all  expenses 
incident  to  tiie  execution  of  tbe  trust  to  pay 
the  same  in  quarterly  yearly  payments  to  my 
son  Samuel  Megargee  Wright  for  and  dur- 
ing tbe  full  end  and  term  of  his  natural  life, 
In  such  way  and  manner  that  tbe  same  shall 
not  be  subject  to  or  liable  for  bis  debts,  con- 
tracts or  engagements  in  any  way  whatever"; 
upon  bis  son's  death  to  pay  unto  tbe  letter's 
wife,  Helotee  C.  Wright,  If  surviving,  an  an 
nuity  during  widowhood  of  $3,000,  then  to 
pay  for  tbe  support,  maintenance,  and  educa- 
tion of  the  testator's  grandchildren  an  annual 
sum  not  exceeding  $2,000  for  each,  and  ulti- 
mately to  convey  the  corpus  to  such  grand- 
children as  should  be  living  at  tbe  son's 
death  and  to  tbe  Issue,  per  stirpes,  of  any 
then  deceased.  At  the  time  of  his  decease 
the  testator  was  seised  of  an  undivided  one- 
third  Interest  in  certain  real  estate  In  tbe 
city  of  Philadelphia  which  passed  to  tbe  Gi- 
rard  Company  as  trustee  of  the  residuary 
estate.  These  properties  were  in  such  a  di- 
lapidated condition  that  they  were  untenant- 
able, and  tbe  trustee  petitioned  tbe  orphans' 
court  for  leave  to  Join  with  tbe  other  owners 
in  erecting  new  buildings  at  an  expenditure 
out  of  the  trust  estate  of  not  more  than  $17,- 
000.  Tbe  life  tenant  and  his  wife  filed  an- 
swers and  agreed  that  from  time  to  time  one- 
third  of  tbe  annual  Income  from  tbe  real 
estate  in  question  should  be  retained  by  tbe 
trustee  to  reimburse  tbe  principal  fund  for 
the  expenditure  thus  to  be  incurred;  and  tbe 


court  decreed  that  "the  said  trustee  sball  set 
aside  in  each  and  every  year  a  sum  equal  to 
one-third  of  the  net  Income  derived  from  the 
property  to  be  Improved,  so  as  to  create  a 
fund  for  the  purpose  of  reimbursing  tbe 
principal  of  the  said  trust  estate  for  the 
expenditures  hereby  authorized  to  be  incur- 
red for  the  said  improvement"  The  trustee 
expended  a  total  of  $16,736,  and  down  to 
May  9,  1910,  bad  retained  $6,355.24,  Income 
to  reimburse  the  principal.  In  May,  1910, 
Samuel  Megargee  Wright  petitioned  the  or- 
phans' court  to  modify  Its  decree  so  tbat  no 
further  income  should  be  retained,  and  tbat 
be  be  paid  the  money  theretofore  withheld. 
The  petitioner  urged  tbat  tbe  property  bad 
greatly  increased  in  value,  and  the  trustee 
admitted  this  fact  in  its  answer.  Tbe  peti- 
tion was  referred  to  a  master,  who  reported 
tbat  Its  prayers  should  be  refused  on  the 
ground  that  the  application  was  premature, 
because  It  was  impossible  to  determine  "at 
this  time  what  value  tbe  improvements  will 
have  wb»i  tbe  life  estate  -  expires."  The 
court  below  confirmed  tbe  report  of  the  mas- 
ter and  dismissed  the  petition.  Tbe  life 
tenant  has  appealed. 

Ordinarily  the  cost  of  permanent  improve- 
ments of  tbe  character  of  those  in  this  case 
would  be  paid  from  principal  and  not  out  of 
income;  but  arrangements  for  tbe  mutual 
benefit  of  all  concerned,  such  as  here  de- 
creed, whereby  tbe  income  bears  tbe  burden, 
are  not  unusual  in  this  state.  But  it  Is  al- 
ways within  the  power  of  the  court,  where 
the  interests  of  third  parties  do  not  inter- 
vene, to  reconsider  its  decrees  and  to  control 
and  modify  such  arrangements  according  to 
changed  circumstances,  as  Justice  and  equity 
may  require. 

Tbe  evidence  clearly  shows  tbat  tbe  prop- 
erty has  doubled  in  value  since  and  with  the 
improvements,  and  that  it  has  tieen  changed 
from  unrentable  real  estate  into  a  large  rev- 
enue producer.  While  the  orphans'  court 
adopted  tbe  findings  of  its  master,  wbo  at- 
tributed tbe  first  gain  entirely  to  tbe  in- 
crease In  tbe  value  of  the  land,  we  agree  with 
tbe  dissenting  opinion  filed  by  Judge  lamor- 
elle  of  tbe  court  below  to  the  effect  tbat  the 
testimony  does  not  support  tbat  view.  Tbls 
large  Increase  In  value  took  place  subsequent 
to  the  Improvement  and  tbe  testimony  Is  that 
bad  the  property  not  been  Improved,  It  would 
have  been  necessary  to  sell  it  In  1895  to  pre- 
vent Its  becoming  a  charge  upon  the  life  ten- 
ant'wbo  was  tbe  primary  object  of  the  tes- 
tator's bounty,  for  the  l)enefit  of  tbe  remain- 
dermen; furthermore,  tbe  other  owners  in 
common  desired  to  cliange  tbe  property  Into  a 
revenue  producer,  and  had  tbe  arrangements 
for  tbe  financing  of  tbe  improvement  not  beeu 
entered  Into  at  tbat  time,  it  is  probable  tbat 
a  sale  in  partition  would  have  been  forced 
upon  the  trustee.  Tbe  Improvement  enabled 
tbe  trustee  to  bold  tbe  land  and  to  gain  tbe 
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great  Increase  In  value  which  has  taken 
place,  for  the  benefit  of  the  remaindermen  as 
well  as  of  the  life  tenant;  and  the  time  lias 
arrived  when  no  further  contribution  should 
be  taken  from  income.  A  careful  review  of 
this  whole  record  convinces  us  that,  while 
the  $0,350.24  retained  by  the  trustee  need  not 
DOW  be  refimded  out  of  the  principal  of  the 
estate,  Justice  and  equity  require  that  the 
life  tenant  t>e  granted  relief  to  the  extent 
indicated.  We  are  not  called  upon,  and  it 
would  serve  no  useful  purpose,  to  consider 
the  other  i>oints  urged  before  us  by  the  ap- 
pellant but  not  raised  in  the  court  below. 

The  assignment  of  error  is  sustained,  and 
the  record  is  remitted  to  the  orphans'  court, 
tritb  directions  to  modify  Its  decree  in  ac- 
cordance with  the  view  here  expressed;  the 
costs  of  thus  appeal  to  be  paid  out  of  the 
income  of  the  estate. 


In  re  ROWAN'S  ESTATE. 

Appeal  of  HARPER. 

(Sopreme  Court  of  Pennsylvania.    Feb.  6, 
1912.) 

1.  Wnxs   (I  302*)— Pbobatk— Issue  Dbvisa- 
viT  Vbi,  Now. 

Where  five  witnesses  positively  Identify 
the  signature  to  a  wiU  as  that  of  testatrix  and 
ftate  that  the  entire  will  is  in  her  handwrit- 
ine,  including  interlineations  and  additions,  and 
onlj  one  testifies  that  she  thinks  the  hand- 
writing does  not  look  like  that  of  testatrix, 
an  issue  devisavit  vel  non  is  properly  refused. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  if  575,  581,  700-710;    Dec.  Dig.  «  302.»] 

2.  Wills  (§  107*)— Requisites  and  Valid- 
mr— Interlineations. 

That  the  testatrix,  in  her  own  handwrit- 
ing, adds  interlineations  to  her  will  to  identify 
two  of  the  devisees  by  their  married  names 
and  adds  the  abbreviation  "Jr."  to  the  name 
of  the  executor,  does  not  avoid  the  will. 

[Ed.  Note.— For  other  cases,  see  Wilis,  Cent 
Dig.  IS  245-248;   Dec.  Dig.  {  107.»] 

-Appeal  from  Orphans'  Court,  Philadelphia 
County. 

In  the  matter  of  the  estate  of  Emma  A. 
Rowan,  deceased.  From  a  decree  refusing 
an  issue  devisavit  vel  non  on  appeal  from 
the  register  of  wills,  Sarah  Harper  appeals. 
Affirmed. 

Argued  before  FELL,  O.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKBR,  JJ. 

Frederick  Beyer,  for  appellant  Joseph  P. 
McCMlen  and  Harry  Oreen,  for  appellees. 

POTTER,  J.  [1,  2]  Hie  appellant  in  this 
case  alleges  that  the  orphans'  court  erred 
in  refusing  to  grant  an  issue  devisavit  vel 
non,  to  determine  whether  the  writing  ad- 
mitted to  probate  Is  in  fact  the  will  of  Em- 
ma A.  Rowan,  deceased.  We  are  not  im- 
pressed with  the  merit  of  tUs  contention. 
The  action  of  the  court  below  seems  to  be 
abundantly  Jostifled  by  the  undisputed  facts 


which  appear  In  the  record.  Five  witnesses 
positively  identified  the  signature  to  the  will 
as  being  that  of  the  decedent,  Emma  A. 
Rowan,  and  they  testified  that  the  entire 
wUl  was  in  her  handwriting,  including  the 
Interlineations  and  additions.  Opposed  to 
tills  positive  testimony  was  nothing  except 
the  opinion  of  one  witness,  the  appellant, 
who  thought  the  handwriting  did  not  look 
like  that  of  Emma  A.  Rowan.  Evidence  of 
this  character,  as  against  the  positive  Iden- 
tification of  the  handwriting,  was  not  suffi- 
cient to  Justify  the  granting  of  an  issue;  and 
it  was  properly  refused.  The  interlineations 
were  not  in  the  nature  of  alterations  to  the 
will.  They  tended  only  to  further  identify 
two  of  the  devisees,  by  adding  their  married 
names,  and  the  addition  of  the  abbreviation 
"Jr."  to  the  name  of  the  executor  was  of  the 
same  character.  The  orphans'  court  was 
undoubtedly  right  in  holding  that  these 
changes,  made  after  the  execution  of  the 
wUI.  did  not  avoid  It 

The  assignments  of  error  are  overruled, 
and  the  decree  of  the  court  below  Is  affirmed. 


GESSLBR  et  al.  v.  GRAHAM. 

(Supreme  Court  of  Pennsylvania.     Feb.  6, 
1912.) 

CORTBACTS    (§  295*)— ACTIONB— InSTBUCTIONS. 

In  an  action  on  a  written  contract  for 
the  erection  of  a  monument,  the  defense  being 
that  the  granite  used  was  not  the  kind  stipu- 
lated, and  that  there  were  substantial  defects 
in  material  and  workmanship,  an  instruction 
that  plaintiffs  were  bound  to  furnish  the  kind 
of  granite  specified,  or  they  could  not  recover, 
and  that,  if  they  furnished  the  kind  specified, 
and  the  workmanship,  though  not  perfect,  sub- 
stantially complied  with  the  contract,  plaintiffs 
might  recover  the  contract  price,  less  an  abate- 
ment for  minor  defects,  was  proper. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  il  1353-1356,  1362;  Dec.  Dig.  i 
295.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  of  assumpsit  by  John  M.  Gessler 
and  another,  copartners  trading  as  John  M. 
Gessler's  Sons,  against  Emma  P.  Graham. 
From  a  judgment  for  plaintiffs  for  ?1,615, 
defendant  appeals.     Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSGHZISKER,  JJ. 

Avery  D.  Harrington  and  Edgar  J.  Per- 
shing, for  appellant  Clifton  Maloney,  for 
appellees. 

PER  CURIAM.  This  action  was  on  a 
written  contract  for  the  erection  of  a  mon- 
ument in  a  cemetery.  The  defense  was  that 
the  granite  used  was  not  the  kind  stipulated 
for,  and  that  there  were  substantial  defects 
in  materials  and  workmanship.  The  instruc- 
tion by  the  learned  trial  Judge  was  tliat  the 
plaintiCFs  were  bound  to  furnish  the  kind  of 
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granite  they  agreed  to  furnish,  and  that  if 
they  failed  to  do  this,  or  failed  to  substan- 
tially comply  with  the  contract  in  any  re- 
spect, they  could  not  recover;  that  If  the 
granite  used  was  the  kind  stipulated  for, 
but  the  workmanship  was  not  perfect,  but 
substantially  complied  with  the  contract,  the 
plaintiff  might  recover  the  contract  price, 
less  an  abatement  or  allowance  for  minor  de- 
fects. With  this  instruction  the  defendant 
had  no  Just  ground  of  complaint.  The  ques- 
tions at  the  trial  were  purely  those  of  fact, 
and  we  find  no  error  In  tbe  manner  In  which 
they  were  submitted  to  the  Jury. 
The  Judgment  is  affirmed. 


POKRAS   T.   PENNSYLVANIA   SAI/T  MFQ. 
CO. 

(Supreme  Court  of  Pennsylvania.    Feb.  6, 
1912.) 

Nbgliqence  (J  134*)— AcnoNB— Evidence. 

A  verdict  and  judnment  for  defendant,  in 
an  action  for  personal  injuries  to  a  boy  six 
years  old,  will  be  sustained,  where  the  over- 
whelming weight  of  tbe  testimony  shows  that 
the  tray  approached  defendant's  waeon  from 
behind,  climbed  on  the  side  between  the  wheels 
and,  in  attempting  to  get  off,  placed  his  foot 
between  the  spokes  of  a  hind  wheel,  and  that 
tliis  action  resulted  in  his  fall  and  injury. 

[Ed.  Note. — For  other  cases,  see  Negligence. 
Cent.  Dig.  if  267-270,  272,  278;  Dec.  Dig.  { 
134.»] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  of  trespass  for  personal  injuries 
by  Hyman  Pokras,  by  bis  father  and  next 
friend,  Philip  Pokras.  and  the  latter  in  his 
own  right,  against  tbe  Pennsylvania  Salt 
Manufacturing  Company.  From  a  Judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

Argued  before  FEUi,  C.  J.,  and  BROWN, 
ME8TREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

John  0.  Gilpin,  Bernard  Pockrass,  and 
Graham  &  GilflUan,  for  appellant  William 
Findlfty  Brown,  for  appellee. 

PER  CURIAM.  The  burden  of  the  appel- 
lant's complaint  is  that  there  was  a  failure 
by  tbe  court  to  adequately  present  to  the 
Jury  the  plaintilTs  testimony,  and  that  un- 
due prominence  was  given  to  ttie  testimony 
for  the  defendant.  The  boy  who  was  injur- 
ed was  six  years  of  age,  and  in  his  action, 
and  that  of  bis  father  combined  with  it,  a 
recovery  was  sought  on  the  ground  that  he 
had  started  to  cross  a  street  30  feet  in  front 
of  the  defendant's  team,  and  through  the 
negligence  of  the  driver  was  knocked  down 
by  the  horses  and  run  over  by  tbe  wheels 
of  the  truck.  The  defense  was  that  tl>e  boy 
bad  approached  the  truck  from  l>ehind  it, 
liad  climbed  on  the  side  between  the  wheels, 
and,  in  attempting  to  get  off,  had  placed  his 
foot  l>etween  tbe  spokes  of  a  hind  wheel. 


The  learned  trial  Jndge  was  evidently  of 
opinion  tliat  the  weight  of  the  testimony  was 
overwhelmingly  with  the  defendant  We  are 
of  the  same  opinion.  He  carefully  submitted 
both  sides  of  the  controversy,  and  called 
attention  to  the  testimony  In  support  of  each. 
We  find  no  error  in  the  charge.  The  can- 
tion  to  the  Jury  in  the  following  words:  "Ev- 
ery Juryman  ought  to  take  pride  in  trying 
to  get  what  is  Just  I>etween  the  parties; 
that  is  what  you  ought  to  try  to  do  in  this 
case.  That  is  all  that  either  a  Juryman  or  a 
Judge  ought  to  have  in  view  In  tbe  trial  of 
a  case" — was  called  for  by  the  circumstanc- 
es of  the  case,  and  was  eminently  proper. 
The  Judgment  is  affirmed. 


COBAMONWEAI/TH  v.  DE  MASI. 

(Supreme  Court  of  Pennsylvania.    Feb.  6, 
1912.) 

1.  CaiuinAi,  LA.W  (I  1134*)— Apfeai.  — Re- 
view—Scope  AND  Extent. 

Where  the  murder  of  wliich  a  prisoner 
was  convicted  was  committed  in  the  perpetra- 
tion of  a  robbery,  there  is  no  question  as  to 
the  degree  of  the  crime,  and  the  duty  imposed 
on  the  Supreme  Court  by  Act  Feb.  15,  1870 
(P.  It.  15),  is  limited  to  ascertaining  whether 
there  was  competent  evidence  at  the  trial 
which,  if  believed,  would  sustain  a  verdict  of 
guilty. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2587,  298B-2998,  30o«, 
3067-3071;    Dec  Dig.  i  1134.*] 

2.  Chimin AL  Law  (|  510*) —Evidence — 
Testiuont  or  Accomplice  —  Weioht  ahi> 

SurFIClKNCT. 

There  may  be  a  conviction  on  the  uncor- 
roborated testimony  of  an  accomplice. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ff  1124-1126;  Dec  Dig.  f 
510.*] 

3.  Witnesses  (J  306*)— Examination— Pkiv- 
ILEOE  OF  Witness— Pi»B0NB  Entitled  to 
Claim. 

A  witness'  right  to  refase  to  testify  on 
the  ground  that  his  testimony  may  incriminate 
him  is  personal  to  himself,  and  cannot  b«  as- 
serted by  the  person  against  whom  the  wit- 
ness is  called  as  where  an  accomplice  testifies 
against  the  prisoner  on  an  indictment  for  mur- 
der. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1058-1060;   Dec.  Dig.  {  306.»1 

4.  Witnesses  (J  392*)— Impbiachment— State- 
vents  Inconsistent  with  Testimony. 

A  prisoner  on  trial  for  murder,  who  has 
assigned  in  his  testimony  in  chief  a  reason  for 
leaving  the  place  of  the  homicide  on  the  morn- 
ing following  it,  may  l>e  cross-examined  as  to 
a  letter  in  which  were  statements  inconsistent 
with  the  reason  assigned  for  leaving  the  city, 
though  the  person  to  whom  he  dictated  the 
letter  had  not  followed  his  directions  strictly, 
where  the  prisoner  knew  what  the  letter  con- 
tained and  had  adopted  it  as  written  and  made 
it  his  own. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent  Dig.  ||  1249-1251,  1257;  Dec.  Dig.  | 
892.*] 

Appeal  from  Court  of  Oyer  and  Terminer, 
Philadelphia  County. 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  *  Rep'r  Indazes 
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Sabatino  De  Mas!  was  convicted  of  murder 
of  the  first  degree,  and  api)eals.    Affirmed. 

Argiied  before  FELL,  C.  J.,  and  BROWN, 
MBSTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

Charles  J.  Roney,  Jr.,  and  B.  B.  Rockwell, 
for  appellant  William  A.  Gray,  Asst.  Diet 
Atty.,  and  Samuel  P.  Rotan,  Dist.  Atty.,  for 
the  Oommonwealtb. 

FELL,  C.  J.  [1]  The  murder  of  which  the 
prisoner  was  convicted  was  committed  In  the 
perpetration  of  a  robbery.  There  Is  there- 
fore no  question  as  to  the  degree  of  the 
crhne.  The  duty  imposed  upon  us  by  the 
act  of  February  15,  1870  (P.  L.  15),  is  limited 
to  ascertaining  whether  there  was  competent 
evidence  at  the  trial,  which  if  believed  by  the 
]nry  would  sustain  a  verdict  of  guilty.  Orant 
T.  Commonwealth,  71  Pa.  495;  Common- 
wealth V.  Morrison,  193  Pa.  613,  44  Atl.  913; 
Commonwealth  v.  Danz,  211  Pa.  507,  60  Atl. 
1070. 

The  facts  developed  by' the  commonwealth 
were  that  a  masked  man  entered  a  saloon 
late  at  night,  and,  after  demanding  money  of 
the  barkeeper,  shot  and  killed  him.  Two 
other  men  who  were  In  the  saloon  were  shot, 
one  fatally.  No  one  who  saw  the  shooting 
was  able  to  identify  the  prisoner.  The  tes- 
timony directly  connecting  him  with  it  was 
that  of  an  accomplice  to  whom  be  expressed 
Us  Intention  to  enter  the  saloon  and  rob  the 
bartender  and  to  whom  he  said  when  he  came 
ont  of  the  saloon  that  he  had  shot  two  men 
and  bad  got  $30.  This  testimony  was  cor- 
roborated by  proof  that  the  witness  and  the 
prisoner  were  together  during  the  day,  that 
they  bad  visited  the  saloon  together  two  or 
three  times  a  few  hours  before,  and  were 
close  to  it  a  short  time  before  the  shooting. 
The  corroboration  extended  to  every  Import- 
ant fact  testified  to  by  the  witness  except 
the  prisoner's  expression  of  an  intention  to 
rob  and  bis  admission  that  he  had  shot  the 
deceased.  The  testimony  of  the  witness  was 
nibmltted  to  the  Jury  with  great  care  by  the 
learned  trial  Judge  in  a  charge  to  which  no 
exception  was  taken. 

[2]  There  is  no  rule  of  law  in  this  state 
that  forbids  a  conviction  on  the  uneorrob- 
orated  testimony  of  an  accomplice.  Ettinger 
v.  Commonwealth,  98  Pa.  338;  Cox  v.  Com- 
monwealtb,  125  Pa.  94,  17  Atl.  227.  The 
duty  to  examine  such  testimony  with  care, 
and  to  accept  and  act  upon  it  only  when  con- 
vinced of  its  truthfulness,  was  pointed  out 
in  the  charge. 

[31  The  assignment  based  on  the  overruling 
of  the  objection  to  the  calling  of  the  ac- 
complice as  a  witness  for  the  commonwealth, 
before  counsel  for  the  prisoner  who  was  also 
counsel  for  the  witness  had  had  an  oK>or- 
tnnity  to  confer  with  the  witness,  cannot 
be  sustained.  The  witness  had  been  tried 
and  convicted  and  was  under  sentence,  but 
bis  appeal  liad  not  been  heard.     It  was  bis 


right  to  be  advised  of  his  privilege  not  to 
testify,  and  it  was  the  duty  of  the  court  to 
inform  him  of  this  right  This  duty  was 
fully  performed,  and  the  witness  after  being 
Informed  of  his  privilege  and  told  that  his 
testimony  might  be  used  against  him  express- 
ed his  willingness  and  desire  to  testify.  The 
right  of  a  witness  to  refuse  to  testify  on  the 
ground  that  his  testimony  may  incriminate 
him  Is  a  right  personal  to  him  alone.  The 
person  against  whom  the  witness  is  called 
has  no  rights  in  relation  to  the  matter. 

[4]  The  remaining  assignment  is  without 
merit  The  prisoner  in  his  testimony  in 
chief  had  assigned  a  reason  for  leaving  Phil- 
adelphia on  the  morning  following  the  mur- 
der. On  cross-examination  he  was  question- 
ed in  relation  to  a  letter  he  had  sent  to  his 
uncle  in  which  there  were  statements  In- 
consistent with  the  reason  he  had  assigned 
for  leaving  the  city.  The  letter  had  been 
written  at  his  dictation  and,  while  his  direc- 
tions had  not  been  strictly  followed,  he 
knew  what  the  letter  contained  and  had 
adopted  it  as  written  and  made  it  his  own. 

The  assignments  of  error  are  overruled 
and  the  Judgment  is  affirmed  with  direction 
tliat  the  record  be  remitted  for  the  purpose 
of  ezecntlon. 


EHLERS  v.  CITT  OF  PHILADELPHIA. 

(Suprem'e  Court  of  Pennsylvania.    Feb.  5, 
1912.) 

mnnicifal  cobpobations  (|  399* )— public 
Imfbovementb  —  Dauaoes  — Waives  of 
Right  TO. 

Where,  after  a  tenant  on  the  line  of  a 
proposed  street  improvement  has  voluntarily 
removed  from  premises  without  notice  from  an 
agent  authorized  by  the  municipality,  the  city 
8ubse<iuently  tears  down  the  buildings  on  the 
leased  premises,  it  is  not  liable  in  damages  to 
the  tenant  for  the  loss  of  his  tenancy. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  U  958-961;  Dec.  Dig. 
{  399.*] 

Appeal  sfrom  Court  of  Common  Pleas, 
Philadelphia  County. 

Action  by  Julius  C.  Ehlers  against  the 
City  of  Philadelphia.  From  an  order  refus- 
ing to  take  off  nonsuit,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

Frederick  H.  Warner,  for  appellant  Per- 
cy C.  Feger,  Edgar  Dudley  Farles,  Asst  City 
Sol.,  and  Michael  J.  Ryan,  City  SoL,  for  ap- 
pellee. 

MOSGHZISKiai,  J.  The  refusal  to  take 
off  the  nonsuit  entered  in  this  case  is  amply 
sustained  by  the  following  excerpts  from  the 
opinion  of  the  learned  trial  Judge: 

"By  an  ordinance  approved  October  13, 
1906,  the  city  of  Philadelphia  directed  the 
opening  of  Uie  thoroughfare  known  as  the 
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Parkway  northwestward  from  Logan  sQuare 
to  Spring  Garden  street  and  provided  that 
notice  should  be  given  to  the  owners  of  the 
strip  of  land  thus  appropriated  that  at  the 
expiration  of  three  months  that  highway 
would  be  opened  through  their  property. 
The  Parkway  has  since  been  actually  opened 
In  that  part  of  its  course.  At  the  time  of 
the  passage  of  this  ordinance,  Julius  G.  Eh- 
lers  was  the  occupant  of  property  known  as 
No.  2211  Noble  street  In  which  he  carried 
on  a  laundry  business.  The  building  was 
owned  hy  Seafrled  Bros.  On  April  1,  1902, 
by  a  written  lease  now  lost  it  had  been  let 
by  Its  owners  for  the  term  of  three  years 
from  that  date  to  Julius  C.  Ehlers  and  Wil- 
liam G.  Chryst,  copartners,  trading  as  the 
Mechanics'  Laundry,  at  a  rental  of  ?20  per 
month;  the  lessees  paying  the  water  rent 
and  the  cost  of  repairs.  The  lease  provided 
that  it  should  continue  in  force  from  year 
to  year  until  one  of  the  parties  thereto  should 
have  notified  the  other  six  months  prior  to 
the  end  of  the  current  year  that  the  tenancy 
would  thai  be  terminated.  Etilers  and 
Chryst  held  over  after  the  expiration  of  their 
original  term  of  three  years,  and  on  October 
1.  1906,  dissolved  their  partnership.  The 
lease,  with  the  machinery  that  the  firm  had 
installed  In  the  premises  demised,  was  oral- 
ly assigned  to  Ehlers  who  continued  to  carry 
on  the  laundry  business  there,  and  who  there- 
after was  recognized  by  Seafrled  Bros,  as 
their  tenant  under  the  written  lease  they 
had  given  to  his  firm.  Neither  landlords 
nor  tenant  ever  signified  to  the  other  an  In- 
tention that  Ehler's  occupancy  of  the  prop- 
erty should  cease  on  March  31,  1907." 

"On  October  15,  1906.  a  written  notice 
signed  by  the  chief  of  the  city's  bureau  of 
highways  and  directed  to  Charles  and  Albert 
Seafrled,  Informing  them  that  at  the  expira- 
tion of  three  months  from  that  date  the  Park- 
way would  be  opened  through  and  over  the 
ground  owned  by  them,  was  left  for  them 
at  No.  2211  Noble  street.  No  such  notice 
was  given  to  Ehlers  either  by  the  dty  or 
by  his  landlords.  On  April  1,  1907.  however, 
the  plaintiff  moved  from  the  Noble  street 
building  taking  his  machinery  with  him. 
This  he  did  because  he  had  been  requested  to 
do  so  by  a  party  whose  name  he  cannot  give 
and  whose  connection  with  and  authority  to 
act  for  the  city  is  not  shown,  but  who  seems 
to  have  been  concerned  in  the  tearing  down 
of  the  adjacent  house." 

"We  see  In  these  facts  no  reason  to  dis- 
turb the  Judgment  of  nonsuit  entered  by  the 
trial  judge.    It  is  true  that  the  building  No. 


2211  Noble  street  has  been  torn  down  by  the 
city  and  a  public  highway  constructed  over 
the  land  on  which  It  stood,  but  all  this  was 
done  after  he  voluntarily  vacated  the  prop- 
erty on  April  1,  1907.  If,  as  he  claims,  Eh- 
lers had  the  right  under  his  lease  to  occup.r 
that  property  for  another  year,  that  right 
must  be  regarded  as  abandoned  when  h« 
moved  out  or  surrendered  to  the  city  which 
had  acquired  title  to  the  fee  by  deed  from 
the  lessors.  If  the  plalntUf  chose  to  cease 
paying  rent  and  remove  from  his  holding, 
the  city's  action  in  entering  upon  it  was  not 
a  taking  in  respect  of  which  he  is  entitled  to 
compensation.  One  cannot  be  deprived  of 
what  he  has  abandoned  of  his  own  free 
wilL" 

"It  is  urged  that  the  plaintlfTs  removal 
from  the  building  on  Noble  street  was  not 
a  voluntary  one  but  to  say  this  Is  to  Ignore 
the  facts.  The  notice  from  the  bureau  of 
surveys  of  the  intended  opening  of  the  Park- 
way was  intended  for  Seafrled  Bros.  No  such 
notice  was  given  by  tha£  bureau  to  Ehlers, 
nor  was  he  ever  notified  to  quit  by  his  land- 
lords as  was  the  case  In  Uhler  v.  Cowen,  102 
Pa.  443,  44  AtL  42;  Id.,  199  Pa.  316,  49  Atl. 
77.  The  only  demand  that  plaintiff  move 
from  the  building  occupied  by  him  came  from 
some  unknown  person  who,  so  far  as  was 
made  to  appear,  had  no  authority  on  behalf 
of  the  city  to  threaten,  as  it  is  said  he  did, 
that  unless  Ehlers  left  it  the  house  would  be 
torn  down  on  top  of  his  machinery.  This 
was  not  sufficient  notice  under  the  act  of 
April  21,  1865,  S  7,  P.  K  266  (Purdon's  Dig. 
[13th  Ed.]  2948),  and.  If  there  was  nothing 
more,  any  Interference  by  the  city  with  Eh- 
ler's possession  would,  on  proper  applica- 
tion to  the  court,  have  been  restrained  by 
injunction.  Large  ▼.  Plilladelpbia,  35  Pa. 
231,  note.  There  can  be  no  doubt  that  the 
plaintiff  acted  precipitately  and  moved  be- 
fore he  was  obliged  to  do  so.  Had  he  dis- 
played less  nervousness  and  waited  for  mat- 
ters to  take  their  due  course,  he  might  iiave 
been  able  to  retain  possession  for  the  full 
period  for  which  he  says  he  was  entitled  to 
it  Be  that,  however,  as  it  may,  the  city 
found  the  Noble  street  property  abandoned 
and  tore  it  down.  As  Its  abandonment  was 
not  attributable  to  any  demand  on  its  part 
it  cannot  be  said  to  have  deprived  Ehlers  of 
his  interest  therein,  and  it  therefore  Is  under 
no  liability  to  him." 

A  discussion  of  the  first  assignment  of  er- 
ror is  not  necessary  to  the  decision  of  this 
case,  both  assignments  are  overruled,  and 
the  judgment  is  affirmed. 
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WOODWAHD  et  aL  t.  CONGDON  et  aL 

(Supreme  Coart  of  Rhode  Island.     June  11, 
1912.) 

1.  WiixB  (§  858*)— Void  and  Lapsed  Lbqa- 
CIE8 — Residuabt  Pbovision. 

At  common  law  as  recognized  in  this 
state,  lapsed  or  Toid  bequests  fall  in  the  res- 
idae. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  IS  2173-2183;  Dec   Dig.   |  858.»] 

2.  Wrixs  (§858*)— Lapsed  Leqacies  —  Re- 
biduabt  Pbovisions— Statute. 

Gen.  Laws  1909,  c  254,  |  7,  provides  that 
a  devise  of  real  estate  which  fails  by  reason  of 
tbe  death  of  the  devisee  before  the   testator 


without  issue  shall  be  included  in  the  residuary 
devise,  and  that,  if  a  residuary  "devisee  or  leg- 
atee" die  before  the  testator  without  issue, 
the  other  residuary  devisees  or  legatees  shall 
take  the  share  of  the  decedent.  Testatrix  by 
will  gave  a  specific  pecuniary  legaw  to  each 
of  two  cousins  and  also  gave  to  each  of  them 
a  specific  legacy  of  personal  property  and 
made  them  residuary  legatees  and  devisees. 
One  of  the  legatees  died  prior  to  the  testratrix 
without  issae.  Held,  that  on  his  death  the  leg- 
acies to  him  which  lapsed  passed  into  the  res- 
idue and  not  to  the  next  of  kin. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  U  2173-2183;  Dec.  Dig.  {  858.*] 

3.  Wills  (|  863*)— Residuakt  Provisions- 
Death  OF  Codkvisee — Rights  or  SuBviv- 
iso  Codbvisix. 

Such  surviving  residuary  devisee  on  his 
sarvival  of  the  testatrix  became  entitled  to  the 
residue  thus  augmented. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  S  2187;  Dec  Dig.  {  8«3.*] 

4.  WlIXS    (j  439*)— CONSTBUCTION  —  INTEN- 

non  or  Testatob. 

A  will  should  be  so  interpreted  as  to  carry 
oat  the  testator's  intention. 

[Ed.  Note. — For  other  cases,  see  Wills.  Cent 
Dig.  fS  952,  955,  957;  Dec  Dig.  {  439.«!| 

5.  Tenancy  in  Coiocon  (|  1*)— Natukb  op 
Estate — Survivorship. 

There  is  no  right  of  survivorship  between 
tenants  in  common. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  §|  1,  2;  Dec  Dig.  §  1.*] 

tt.  Wills  (J  863*)— Lapsed  IiSqaoies— Rb- 
EiDUABT  Pbovisions— Tenants  in  Common. 
Such  statute  changes  the  rule  against  sur- 
vivorship between  tenants  in  common  so  far 
as  such  rtde  prevents  residuary  devisees  or 
legatees  from  succeeding  to  the  interests  of 
codevisees  or  colegatees  of  the  residue  who  die 
vithont  issue  before  testator. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  i  2187;  Dec.  Dig.  i  863.»] 

7.  Wills  (|  449*)  —  Consthuction  —  Con- 
BTBucnoN  to  Avoid  Partial  Intestacy. 

A  will  is  to  be  so  construed  as  to  avoid 
partial  intestacy  if  such  construction  is  natu- 
ral and  reasonable. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  S  965:   Dec  Dig.  |  449.*] 

8.  Wills  (|  863* )— Lapsed  Residuabt  Be- 
QuEsr— SuBvivino  Residuary  Legatees. 

Where  one  of  two  residuary  legatees  who 
had  also  received  specific  bequests  died  a 
week  after  the  execution  of  the  will,  and 
thongh  testatrix  lived  for  nine  years  thereaft- 
er she  made  no  change  in  the  will,  it  cannot 
be  said  that  it  appears  by  the  will  that  tes- 
tatrix did  not  intend  the  lapsed  portion  of  the 
residne  to  go  to  the  survimg  residuary  lega- 
tee* witUn  the  meaning  of  Gen.  Laws  1909.  c. 


254,  I  7,  providing  for  survivorship  as  between 
residuary  devisees  and  legatees  unless  a  con- 
trary intent  on  the  part  of  testator  appears 
in  the  will. 

[Ed.  Note.— For  other  cases,  see  WiUs,  Cent 
Dig.  I  2187;  Dec  Dig.  {  863.*] 

Case  Certified  from  Superior  Court,  New- 
port County;  Christopher  M.  Lee,  Judge. 

Angela  D.  Woodward  and  others  appeal  to 
the  superior  court  from  a  decree  of  the  pro- 
bate court  of  Newport  county,  allowing  the 
account  of  Thomas  B.  Congdon,  as  adminis- 
trator c.  t  a.  of  Emily  E.  Hurd,  deceased, 
which  account  showed  the  payment  of  tbe 
entire  residuary  estate  to  T.  Amory  De  Blols, 
one  of  the  defendants.  Certified  from  su- 
perior court  of  Newport  county  on  agreed 
statement  of  facts.  Decree  of  probate  court 
affirmed,  and  papers  remitted  to  superior 
court 

Burdick  &  MacLeod,  of  Newport  (Lowndes 
Calhoun,  of  tbe  Georgia  Bar,  of  counsel), 
for  appellants.  Sheffield,  Levy  &  Harvey,  of 
Newport,  for  appellees. 

PARKHURST,  J.  This  case  was  certified 
to  this  court  by  the  superior  court  of  New- 
port county  on  an  agreed  statement  of  facts. 
It  is  an  appeal  to  the  superior  court  of  New- 
port county  from  a  decree  of  the  probate 
court  of  Newport  entered  June,  1911,  allow- 
ing the  account  of  the  appellee  Thomas  B. 
Congdon  as  administrator  c.  t.  a.  of  the  es- 
tate of  Emily  E.  Hurd,  deceased,  which  ac- 
count shows  the  payment  of  the  entire  resid- 
uary estate  to  T.  Amory  De  Blols,  one  of  the 
appellees. 

The  facts,  so  far  as  they  are  material  to 
the  Issues,  are  these:  The  will  of  Emily  E. 
Hurd,  which  was  executed  December  6,  1900, 
provided  among  other  things  as  follows:  "(4) 
To  my  said  cousins,  N.  James  De  Blols  and 
T.  Amory  De  Blols  I  give  and  bequeath  the 
sum  of  $2,500  each.  •  •  •  (15)  Subject  tp 
the  possession,  use  and  enjoymeht  of  all  the 
articles  hereinafter  named  by  said  E.  Unzee 
Cunningham  during  his  natural  life,  and  after 
his  death  only,  I  give  and  bequeath  the  same 
as  follows,  namely:  All  tbe  silver  plate  of 
every  description  inherited  by  me  from  my 
dear  mother  (It  has  the  initial  'D'  engraved 
upon  it)  to  said  Emily  J.  De  Blols.  All  the 
furniture  in  said  house  inherited  from  my  said 
mother  consisting  of  the  furniture  In  my  draw- 
er and  In  the  guest  chamber  and  ail  the  bric- 
a-brac  therein  contained  to  said  Emily  J.  De 
Blols.  All  rugs,  carpets,  linen,  blankets  and 
bedding,  all  china,  glass,  bric-a-brac  and  orna- 
mental furniture,  not  otherwise  herein  spe- 
cifically bequeathed  and  all  wines  and  cigars 
to  said  N.  James  De  Blols  and  T.  Amory  De 
Blols.  (16)  All  the  rest,  residue  and  remain- 
der of  my  estate  of  whatsoever  kind  and 
wheresoever  situate  of  which  I  may  die  seiz- 
ed, and  possessed  or  to  which  I  may  then  be 
entitled,  I  give,  devise  and  bequeath  to  my 


•For  othar  eases  see  sam*  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  &  Ksp'r  laaezM 
83  A.— 28 
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cooalns,  Bald  N.  James  De  Blols  and  T.  Am- 
ory  De  Blols." 

In  addition  to  the  above,  the  agreed  state- 
ment establishes  the  following  facts:  (1)  The 
death  of  testatrix,  June  3,  1909,  and  the  pro- 
bate of  her  will.  (2)  The  death  of  N.  James 
De  Blois  Intestate  and  without  issue  Decem- 
ber 13,  1900,  devisee  and  residuary  legatee 
and  devisee  with  T.  Amory  De  Blols  (they 
together  under  the  terms  of  the  will  being  en- 
titled to  the  residuum).  (3)  The  death  of  E. 
Llnzee  Cunningham  January  29,  1905.  (4) 
The  drath  of  Emily  J.  De  Blols  February  2, 
1907.  (6)  The  next  of  kin  of  testatrix.  In- 
cluding among  others,  these  appellants. 

The  questions  arising  upon  the  facts  are 
these:  Upon  the  death  of  N.  James  De  Blols 
without  issue,  prior  to  the  death  of  testatrix, 
(1)  Did  the  legacies  to  htm  which  lapsed 
pass  Into  the  residue  or  go  to  the  next  of  kin 
of  the  testatrix?  (2)  Did  the  entire  residue, 
together  with  the  lapsed  legacies  as  part 
thereof,  pass  to  the  surviving  residuary  leg- 
atee T.  Amory  De  Blois,  or  did  only  one-half 
of  the  residue  pass  to  him,  and  the  other  half 
with  the  lapsed  legacies  pass  to  the  next  of 
kin  of  the  testatrix?  The  probate  court  de- 
cided In  accordance  with  the  appellees'  con- 
tention that  the  legacies  which  lapsed  as  to 
N.  James  De  Blols  passed  Into  the  residue, 
and  that  the  entire  residue  thus  augmented 
passed  to  the  sunrlvlng  residuary  legatee. 
The  appellants  contend,  however  (1)  that  a 
specific  bequest  to  a  legatee  who  predeceases 
the  testator  does  not  fall  Into  the  residue,  if 
the  spedflc  legatee  Is  also  one  of  the  residuary 
legatees,  but  descends  to  testatrix's  next  of 
kin  as  Intestate  property;  (2)  that  It  ap- 
pears from  the  will  of  Emily  E.  Hard  that 
she  did  not  Intend  the  lapsed  portion  of  the 
residue  given  to  N.  James  De  Blois  to  en- 
large the  portion  thereof  given  to  the  sur- 
viving residuary  legatee. 

[1]  All  the  parties  admit  that  It  Is  unques- 
tionably the  mle  at  common  law,  as  applied 
In  this  country,  that  lapsed  or  void  bequests 
fall  Into  the  residue.  And  this  has  been 
recognized  as  the  rule  in  Rhode  Island  in 
the  case  of  Peckham  v.  Newton,  16  R.  I.  321, 
824,  4  Atl.  758,  and  also  in  Re  Will  of  Isaac 
Reynolds,  20  R.  I.  429,  431,  39  Atl.  896,  and 
Nlckerson  v.  Bragg,  21  R.  I.  296,  298,  43  Atl. 
439.  But  the  appellants  contend  further  that 
there  is  an  exception  to  that  rule  which  Is 
well  recognized  and  which  controls  the  case 
now  before  the  court,  namely,  that,  when  the 
bequest  is  to  a  legatee  who  is  also  one  of 
the  residuary  legatees,  the  bequest  lapses  and 
goes  to  the  testator's  next  of  kin  and  not  to 
the  surviving  residuary  legatee;  that  It  Is 
not  logical  to  say  that  a  gift  to  one  lapsing 
shall  go  as  a  part  of  the  residue  to  him  not 
living,  or.  In  other  words,  to  allow  a  residu- 
ary legatee  to  take  when  dead  a  legacy 
lapsed  by  reason  of  his  own  death ;  that  the 
surviving  residuary  legatee  does  not  take  the 
deceased  residuary  legatee's  share  of  the  resi- 


due directly  by  the  terms  of  the  will,  but.  If 
he  takes  such  share  of  the  residue  at  all,  it 
Is  by  virtue  of  his  survivorship  as  provided 
by  our  statute,  and  that  the  statute  gives 
the  surviving  l^atee  only  "the  share  of  such 
residuary  legatee  so  dying";  and  that  the 
"share  of  such  residuary  legatee  so  dying" 
does  not  Include  a  specific  bequest  to  him 
which  lapses  by  his  own  death  and  which 
could  not  come  to  blm  dead  and  therefore 
could  not  become  a  part  of  his  "share." 

And  the  appellants  in  support  of  this  con- 
tention cite  certain  cases,  to  wit,  the  case  of 
Craighead  v.  Given,  10  Serg.  &  R.  (Pa.)  351. 
In  that  case  there  was  a  gift  to  sevoi  lega- 
tees and  the  residue  was  to  the  same  seven. 
One  of  the  legatees  died  before  the  testator. 
The  court  said  at  page  354  of  10  Serg.  &  R. : 
"To  bequeath  to  EHlza  Semple  a  portion  of  a 
residue  happening  in  consequence  of  her  own 
death  la  a  construction  which  can  never  be 
supported" — and  h^d  that  the  bequest  to 
Eliza  Semple,  who  predeceased  the  testator, 
went  to  the  testator's  next  of  kin  and  not 
to  the  other  six  residuary  legatees.  In  Dor- 
sey  V.  Dodson,  203  lU.  32,  at  page  87,  67  N. 
B.  896,  at  page  397,  the  court  said:  "Where 
legacies  are  given  to  several  legatees,  and 
the  residue  Is  bequeathed  to  the  same  lega- 
tees. It  follows  that  the  residue  will  not  In- 
clude a  lapsed  legacy  to  one  of  them" — and 
quoted  with  approval  the  language  osed  In 
Craighead  v.  Given,  supra.  In  accord  with 
these  two  cases  is  Oawford  v.  Cemetery  As- 
sociation, 218  lU.  409,  75  N.  B.  998.  In  SlI- 
cox  V.  Nelson,  24  Ga.  84,  the  court  says: 
"When  the  residuum  Is  given  in  distinct  par- 
cels as  In  this  case,  or  to  several  as  tenants 
In  common,  it  is  to  be  Inferred  that  the  tes- 
tator did  not  intend  that  lapsed  legacies 
should  fall  Into  the  residuum,  but  it  la  to  be 
presumed  In  such  cases  that  he  bad  expressed 
all  that  each  residuary  legatee  should  take." 
But  an  examination  of  these  cases  shows 
that  no  such  statute  as  has  existed  in  Rhode 
Island  since  1896  (nor  any  statute  on  the 
subject)  was  In  contemplation  of  the  courts 
which  rendered  these  decisions. 

The  statute  of  this  state  relating  to  the 
matters  here  In  question  is  found  In  Oen. 
Laws  1896,  c.  203,  i  7,  now  Gen.  Laws  1909, 
c.  254,  ;  7,  p.  882,  and  was  in  force  at  the 
time  of  the  execution  of  the  will  (Deceaaiber 

6,  1900). 

[2,  3]  The  statute  provides  as  follows:  "Sec. 

7.  Unless  a  contrary  Intention  shall  appear 
by  the  will,  such  real  estate  or  interest  there- 
iik  as  shall  be  comprised  or  Intended  to  be 
comprised  in  any  devise  in  such  will  con- 
tained which  shall  fall  or  be  void  by  reason 
of  the  death  of  the  devisee  in  the  lifetime 
of  the  testator  without  leaving  Issue  of  such 
devisee  living  at  the  time  of  the  testator's 
decease,  or  by  reason  of  such  devise  being 
contrary  to  law  or  otherwise  incapable  of 
taking  effect,  shall  be  Included  in  the  residu- 
ary devise.  If  any,  contained  la  sa<di  will; 
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and  it  a  residuary  devisee  or  legatee  die  be- 
fore the  testator  without  leaving  issue  living 
at  the  time  of  the  testator's  decease,  and 
there  be  other  residuary  devisees  or  legatees 
muned  in  such  will  in  the  same  residuary 
clause,  such  other  residuary  devisees  or  leg- 
atees named  in  said  clause,  whether  a  class 
or  not,  shall  take  at  the  testator's  decease 
the  share  of  such  residoary  devisee  or  legatee 
80  dying  in  like  proportions  as  their  shares 
bear  one  to  another  as  expressed  in  said  will 
under  said  residuary  clause." 

It  will  be  noted  that  the  first  clause  of 
the  abore-quoted  section  refers  in  terms  only 
to  lapsed  "devises"  of  real  estate  and  makes 
uo  reference  to  lapsed  legacies  of  personal 
property.  Bat  as  the  obvious  intent  of  this 
statute  was  to  prevent  intestacy,  where  it 
was  manifest  that  the  testator  did  not  In- 
tend to  die  intestate  as  to  any  portion  of  bis 
estate,  it  was  not  necessary  that  the  statute 
should  refer  to  lapsed  legacies  because,  un- 
der the  rule  of  the  common  law  as  adopted 
In  this  state  as  above  shown,  it  was  already 
the  law  tliat  lapsed  or  void  legacies  of  per- 
sonal property  should  fall  into  the  residue, 
and  so  it  was  only  necessary  to  provide  for 
the  similar  disposition  of  lapsed  devises  of 
real  estate  so  as  to  prevent  intestacy  as  to 
them. 

It  is  manifest  therefore  that  when  N. 
James  De  Blols  died  intestate  and  without 
issue  December  13,  1900,  both  the  specific 
pecuniary  legacy  to  him  under  the  fourth 
clause,  and  the  other  specific  legacy  of  cer- 
tain tangible  personal  property  bequeathed 
to  him  under  the  fifteenth  clause  of  the  will 
above  quoted,  fell  into  the  residue  for  the 
benefit  of  such  person,  if  any,  as  should  be 
ultimately  entitled  thereto;  and  that,  as  T. 
Amory  De  Blols  survived  the  testatrix,  he 
became  entitled  to  the  residue  thus  augment- 
ed. The  ratio  decidendi  of  the  cases  above 
dted  on  behalf  of  the  appellants  which  hold 
to  a  contrary  rule  is  that,  "where  a  testator 
gives  specific  legacies  to  several  legatees  and 
gives  the  residue  to  them  as  tenants  in  com- 
mon, if  each  one  receives  his  share  of  the 
residue  over  and  above  the  specific  legacies 
he  receives  exactly  what  the  testator  intend- 
ed to  give  him.  Having  given  to  each  specif- 
ic sums  and  a  specific  share  of  the  excess 
over  ttie  total  of  such  sums,  the  proportion 
of  those  who  live  is  not  to  be  enlarged  by  a 
lapsed  legacy.  It  is  not  to  be  inferred  that 
the  testator  intended  that  a  lapsed  legacy  to 
one  should  fall  into  the  residue  so  that  the 
nirvivors  should  receive  a  ditferent  and  in- 
creased portion  of  the  testator's  estate." 

[4]  In  other  words,  this  rule  was  intended 
to  so  Interpret  the  will  as  to  carry  out  the 
testator's  intention  in  accord  with  the  gener- 
al rule  of  interpretation  of  wills.  See  Dor- 
8ey  V.  Dodson,  203  III.  32,  37,  38,  67  N.  B. 
395;  Crawford  v.  Cemetery  Ass'n,  218  111. 
399,  409,  78  N.  B.  998 ;  SIlcox  v.  Nelson,  24 
Oa.  84 ;  Lombard  v.  Boyden,  6  Allen  (Mass.) 
249,251. 


[5,  6]  A  similar  rule  has,  prior  to  the  adop- 
tion of  the  statute,  been  applied  in  this  state 
with  regard  to  shares  under  a  residuary 
clause  devising  and  bequeathing  both  real 
and  personal  estate  to  several  children  of  the 
testator  by  name,  as  tenants  in  common  in 
equal  shares,  holding  that,  where  one  of  the 
residuary  devisees  died  without  issue  in  the 
lifetime  of  the  testator,  the  part  of  the  real 
estate  devised  to  such  deceased  child  lapsed, 
and  being  a  part  of  the  residue  could  not 
fall  into  the  residue  so  as  to  enhance  the 
shares  of  the  other  residuary  devisees,  but 
would  go  as  intestate  estate  to  the  heirs  at 
law.  Church  v.  Church,  15  R.  I.  138,  23  Ad. 
302.  See,  also,  Sohier,  Adm'r,  t.  Inches,  12 
Gray  (Mass.)  385,  387;  Lombard  v.  Boyden 
6  Allen  (Mass.)  249,  251.  The  whole  theory 
of  these  cases  is  based  upon  the  legal  efTect 
of  the  tenancy  in  common  which  negatives 
the  idea  of  any  right  of  survivorship  as  be- 
tween the  tenants. 

As  we  construe  the  statute  above  quoted, 
it  was  Intended  to  prevent,  in  the  second 
part  thereof,  the  further  application  of  this 
rule  so  as  to  prevent  intestacy  in  the  case 
of  a  lapsed  residuary  devise  or  bequest,  and 
to  effectually  provide  for  survivorship  where 
any  residuary  devisee  or  legatee  remains  at 
the  testator's  death  to  take  the  estate.  We 
are  well  satisfied  that  the  said  statute  is  ef- 
fectual to  do  away  with  both  the  aforemen- 
tioned rules  regarding  lapsed  devises  and 
legacies,  and  when  the  testator,  as  in  this 
case,  leaves  estate  in  such  a  manner  that  a 
lapse  may  occur,  without  any  ultimate  dis- 
position of  such  legacies  or  devises  as  may 
become  lapsed  other  than  that  contained  in 
a  general  residuary  clause,  the  testator  must 
be  deemed  to  have  executed  the  will  with 
regard  to  the  provisions  of  the  statute  above 
quoted  and  to  have  intended  that  such  pro-, 
visions  should  operate  in  case  a  specific  de- 
vise or  bequest  became  inoperative  for  any 
reason.  Missionary  Society  v.  Pell,  14  R.  I. 
456. 

[7]  And  this  construction  of  the  will  is  in 
accord  with  the  general  rule  to  so  construe 
a  will  as  to  avoid  partial  intestacy,  if  such 
construction  is  natural  and  reasonable. 
Staples  V.  De  Wolf,  8  R.  I.  74;  Pell  v.  Mer- 
cer, 14  R.  I.  412,  427;  Smith  v.  Greene,  19 
R.  I.  668,  660,  35  Atl.  148 ;  Fiske  v.  Fiske,  26 
R.  I.  509,  512,  69  Atl.  740. 

[S]  The  second  contention  of  the  appel* 
lants  is  that  it  appears  by  the  will  that  the 
testatrix  did  not  intend  the  lapsed  portions 
of  the  residue  given  to  N.  James  De  Blols 
to  enlarge  the  portion  given  to  the  surviving 
residuary  legatee.  We  find  no  expressions 
in  the  will  to  indicate  that  the  testatrix  had 
in  mind  a  possible  lapse  of  the  portion  of  the 
residuary  bequest  to  N.  James  De  Blois.  It 
is  to  be  noted  that,  while  he  is  mentioned  as 
a  devisee  and  legatee  in  the  third,  fourth, 
fifteenth,  and  sixteenth  clauses  of  the  will 
in  conjunction  with  his  brother,  he  died  De- 
cember 13,  1900,  one  week  after  the  will 
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was  executed  December  6,  1900,  and  that  the 
testatrix  lived  until  June  3,  1909.  As  the 
testatrix  is  to  be  deemed  to  have  executed 
her  will  in  view  of  the  statute  above  quoted 
which  provides  for  survivorship  as  between 
the  residuary  legatees,  it  is  to  be  presumed 
that,  if  she  bad  not  intended  T.  Amory  De 
Blols  to  take  under  the  statute  his  brother's 
portion  of  the  residuary  bequest,  such  broth- 
er having  died  so  shortly  after  the  date  of 
the  will,  she  would  have  made  other  provi- 
sion for  the  disposal  of  that  portion  of  the 
estate.  It  is  quite  evident  that  T.  Amory 
De  Blois  was  a  special  object  of  her  bounty 
equally  with  bis  deceased  brother,  and  that 
it  was  in  accord  with  her  intention  that  he 
should  take  the  portion  which  his  brother 
would  have  taken  had  he  survived.  We  can- 
not suppose  that  she  had  in  mind  any  such 
rules  of  law  with  regard  to  lapsed  legacies 
as  are  contended  for  by  the  appellants  which, 
as  we  have  shown,  were  done  away  with  by 
the  provisions  of  our  statute,  or  that  she  in- 
tended for  any  such  reasons  to  leave  any 
portion  of  her  estate  to  be  distributed  as  in- 
testate property. 

For  these  reasons  our  decision  is  that  the 
decree  of  the  probate  court  of  the  city  of 
Newport  appealed  from,  whereby  the  account 
of  Thomas  B.  Congdon,  administrator  with 
the  will  annexed  of  the  estate  of  Emily  E. 
Hurd,  was  allowed  and  recorded,  was  in  ac- 
cordance with  law  and  should  be  affirmed. 
The  papers  in  the  case  will  be  sent  back 
to  the  superior  court  for  the  county  of  New- 
port with  our  decision  indorsed  thereon  In 
accordance  with  this  opinion. 


MURAD  ▼.  NEW  TORK,  N.  H.  &  H.  R.  CO. 

(Supreme  Court  of  Rhode  Island.    June  11, 
1912.) 

1.  New  Tbiai.  (J  21*)— Gbodnds— Eebobs  of 
Law. 

Under  Gen.  Laws  1909,  c.  298,  t  12,  pro- 
viding that  a  motion  for  a  new  trial  may  be 
made  for  any  reason  for  which  a  new  trial  is 
usually  granted  at  common  law  other  than  er- 
rors of  law  occurring  at  the  trial,  grounds  of 
a  motion  for  a  new  trial  that  the  action  of 
the  court  in  granting  defendant's  motion  for 
nonsuit  was  against  the  evidence  was  against 
law,  and  was  contrary  to  the  law  and  the  evi- 
dence and  the  weight  of  the  evidence,  were 
improper,  as  they  constituted  "errors  of  law 
occurring  at  the  trial." 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent.  Dig.  f$  30-33;  Dec.  Dig.  !  21.*] 

2.  Appeal   and   Error    (S   345*)— Timb  fob 
Taking— Motion  kob  New  Triai.. 

Gen.  Laws  1909,  c.  298,  §  17,  provides 
that  a  party  desiring  to  prosecute  a  bill  of  ex- 
ceptions shall  within  seven  days  after  verdict 
or  notice  of  decision,  but,  if  a  motion  for  a 
new  trial  has  been  made,  within  seven  days 
after  notice  of  the  decision  on  the  motion,  file 
with  the  clerk  of  the  superior  court  notice  of 
his  intent  to  prosecute  such  bill.  Held  that, 
where  a  motion  for  a  new  trial  when  filed  was 
on  the  ground  of  newly  discovered  evidence, 
such  motion  was  valid,  and  the  fact  that  plain- 
tiff did  not  afterward  support  the  motion  on 


that  ground  by  affidavits  did  not  render  the 
motion  void  ah  initio,  so  as  to  affect  the  valid- 
ity of  notice  of  his  intention  to  prosecute  a 
bill  of  exceptions  filed  within  seven  days  after 
denial  of  a  motion  for  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  1895,  1896;  Dec.  Dig.  i 
345.*] 

Action  by  John  Murad  against  the  New 
York,  New  Haven  &  Hartford  Railroad  Com- 
pany. PlaintiflT,  having  been  nonsuited,  ap- 
plied for  a  new  trial,  which  having  been  de- 
nied, he  brought  exceptions.  On  motion  to 
dismiss  plaintiff's  bill  of  exceptions.  De- 
nied. 

James  A.  Williams,  of  Providence,  for 
plaintiff.  Joseph  C.  Sweeney  and  Philip  T. 
Gieason,  both  of  Providence,  for  defendant 


JOHNSON,  J.  This  is  an  action  of  tres- 
pass on  the  case  for  negligence,  brought  by 
John  Murad  against  the  New  York,  New  Ha- 
ven &  Hartford  Railroad  Company  to  recov- 
er damages  for  personal  Injuries.  The  case 
was  tried  in  the  superior  court  before  Mr. 
Justice  Brown  and  a  jury  In  June,  1911,  and 
on  the  28th  of  that  month,  upon  the  defend- 
ant's motion,  the  plaintiff  was  nonsuited. 
On  July  6,  1911,  the  plaintiff  filed  a  motion 
for  new  trial  on  the  following  grounds: 

"First  That  the  decision,  ruling,  and  ac- 
tion of  Mr.  Justice  Brown  in  granting  a  mo- 
tion for  a  nonsuit  was  against  the  evidence; 

"Second.  That  the  decision,  ruling,  and  ac- 
tion of  Mr.  Justice  Brown  in  granting  said 
motion  for  a  nonsuit  was  against  the  law. 

"Third.  That  the  decision,  ruling,  and  ac- 
tion of  Mr.  Justice  Brown  In  granting  said 
motion  for  a  nonsuit  was  contrary  to  the  law 
and  the  evidence  and  the  weight  of  the  evi- 
dence. 

"Fourth.  That  said  plaintiff  has  discover- 
ed new  and  material  evidence  since  the  trial 
of  said  case,  and  since  the  decision,  ruling, 
and  action  of  Mr.  Justice  Brown  in  granting 
said  motion  for  a  nonsuit,  said  new  and  ma- 
terial evidence  not  being  known  to  said 
plaintiff  before  and  at  time  of  the  trial  of 
said  cause,'  and  which  could  not  have  been 
discovered  by  the  plaintiff  prior  to  or  during 
the  trial  of  said  cause,  even  by  due  diligence. 
Said  new  and  material  evidence  is  of  such 
character  as  to  entitle  said  plaintiff  to  a 
new  trial  of  said  case." 

On  December  5,  1911,  this  motion  was  de- 
nied by  Mr.  Justice  Brown.  From  the  date 
of  the  filing  of  this  motion  up  to  the  date 
of  its  denial  no  afRdavits  of  newly  discover- 
ed evidence  were  filed  by  the  plaintiff  in 
support  of  the  fourth  ground.  Upon  De- 
cember 12,  1911,  the  plaintiff  filed  his  notice 
of  intention  to  prosecute  a  bill  of  exceptions, 
aud  the  time  for  filing  bill  of  exceptions  and 
transcript  of  evidence  was  fixed  aa  January 
20,  1912. 

On  January  20,  1912,  the  plaintiff  filed  the 
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traDscript  of  evidence  and  tbe  following  bill 
of  exceptions: 

"And  now  comes  the  plaintiff  In  the  above- 
entitled  case,  and  represents  that  said  case 
was  tried  before  Mr.  Justice  Brown  and  a 
jury  on  June  26,  27,  and  28,  1911 ;  that,  up- 
on the  conclusion  of  said  plaintiff's  testi- 
mony and  upon  said  defendant's  motion,  Mr. 
Justice  Brown  adjudged  that  the  plaintiff  be 
nonsuited ;  that  within  seven  days  of  said 
decision,  mllng,  and  action  of  Mr.  Justice 
Brown  said  plaintiff  duly  filed  his  motion 
for  a  new  trial  In  accordance  with  the  stat- 
ute In  that  behalf  made  and  provided ;  and 
that  within  the  time  fixed  by  Mr.  Justice 
Brown  for  the  filing  of  exceptions,  transcript 
of  evidence,  etc.,  conformably  to  the  stat- 
ute In  that  behalf  made  and  provided,  said 
plaintiff  now  comes  and  prefers  this  bis  bill 
of  exceptions,  and  for  grounds  of  excep- 
tions alleges: 

"First.  That  Mr.  Justice  Brown  erred  In 
granting  said  defendant's  motion  for  a  non- 
suit, to  which  said  plaintiff  duly  excepted. 

"Second.  That  Mr.  Justice  Brown's  deci- 
sion, ruling,  and  action  granting  said  de- 
fendant's motion  for  a  nonsuit  was  contrary 
to  the  law,  to  which  the  plaintiff  duly  ex- 
cepted. 

"Third.  That  Mr.  Justice  Brown's  deci- 
sion, mling.  and  action  granting  said  motion 
for  a  nonsuit  was  against  the  evidence  and 
the  weight  thereof,  to  which  the  plaintiff  du- 
ly excepted. 

"And  the  plaintiff  alleges  that  for  all  of 
said  reasons  his  exceptions  should  be  sus- 
tained, and  that  a  new  trial  should  be  grant- 
ed to   him." 

This  bUI  of  exceptions  was  allowed  by 
Mr.  Justice  Brown  on  January  ^7,  1912.  And 
on  February  29,  1912,  the  defendant  filed  in 
this  court  a  motion  to  dismiss  said  bill  of  ex- 
ceptions. Upon  that  motion  the  case  is  now 
before  the  court. 

[1]  The  first  three  grounds  of  the  motion 
for  a  new  trial  are  clearly  not  valid  grounds 
for  a  motion  for  a  new  trial  under  section  12, 
c.  298,  Gen.  Laws  1909,  as  they  are  for  "er- 
rors of  law  occurring  at  the  trial." 

[2]  The  defendant  contends  that  no  afBda- 
Tits  having  beea  filed  the  plaintiff's  motion 
for  a  new  trial  on  the  fourth  ground,  that  of 
newly  discovered  evidence,  was  never  perfect- 
ed; that  the  filing  of  such  affidavits  was  ab- 
solutely necessary  to  make  said  motion  val- 
id or  effective  Section  17,  c.  298,  Gen. 
Laws  1909,  prescribes  as  the  initial  step  in 
the  prosecution  of  a  bill  of  exceptions  to  this 
court  that  the  party  desiring  to  prosecute 
soch  bill  sliall  "within  seven  days  after  ver- 
dict or  notice  of  decision,  but  if  a  motion 
for  a  new  trial  has  been  made  then  within 
(even  days  after  notice  of  decision  thereon 
•  •  •  file  in  the  office  of  the  clerk  of  the 
niperior  court  notice  of  his  Intention  to 
prosecute  a  bill  of  exceptions  to  the  Supreme 


Court"  In  Sullivan  v.  White,  34  R.  L  61, 
82  Atl.  724,  speaking  of  this  section,  the  court 
says:  "The  intent  of  this  provision  is  that, 
if  a  motion  for  a  new  trial  be  filed  In  a  case 
by  either  party  thereto,  then  either  party 
wishing  to  prosecute  a  bill  of  exceptions 
shall  file  said  notice  of  intention  after  deci- 
sion upon  the  motion  for  new  trial,  and 
within  seven  days  thereafter."  And  again: 
"From  a  consideration  of  all  the  provisions 
of  chapter  298,  Gen.  I^aws  1909,  for  prose- 
cuting bills  of  exceptions  to  this  court,  we 
are  of  the  opinion  that  the  procedure,  intend- 
ed by  the  statute,  Is  that  appellate  proceed- 
ings from  the  superior  court  to  this  court 
shall  not  be  taken  by  piecemeal,  that  bills  of 
exceptions  shall  not  be  in  order  for  filing  in 
the  superior  court  and  for  certification  to 
this  court  until  after  all  matters  arising  in 
the  cause  in  the  superior  court  have  been  de- 
termined ;  in  case  a  motion  for  new  trial  Is 
made  by  either  party,  not  until  after  the  de- 
cision on  that  motion  has  been  given  by  the 
superior  court"  As  the  motion  for  a  new 
trial  when  filed  was  upon  the  ground  of  new- 
ly discovered  evidence,  said  motion  was  val- 
id. The  fact  that  the  plaintiff  did  not  after- 
wards support  the  motion  upon  that  ground 
by  affidavits  does  not  render  the  motion  in- 
valid ab  initio.  The  plaintiff's  notice  of  Ills 
intention  to  prosecute  his  bill  of  exceptions 
was  filed  within  seven  days  after  the  denial 
of  his  motion  for  a  new  trial.  Therefore, 
under  said  section  17,  c.  298,  Gen.  Laws  1909, 
his  notice  of  intention  to  prosecute  his  bill 
of  exceptions  was  filed  at  the  proper  time. 
The  defendant's  motion  to  dismiss  the 
plalntifTa  bill  of  exceptions  is  denied. 


SOWTBR  V.  SEEKONK  LACE  00. 

(Supreme  Court  of  Rhode  Island.     June  10, 
1912.) 

1.  COBPOBATIONS    (|    291*)— COBPORATB    POW- 
ERS  —   Covenant   as   to   Meubebshif    or 

BOABD   or  DiBKOTOBS. 

A  corporation's  covenant  under  seal  that 
the  other  party  to  an  agreement  should  be  a 
member  of  its  board  of  directors  during  the 
term  of  the  agreement  was  ultra  vires  and 
void,  since  the  corporation's  board  of  directors 
was  without  power  to  bind  the  corporation  and 
its  stockholders  as  to  the  membership  of  the 
board  of  directors. 

[Ed.   Note. — For   other  cases,   see   Corpora- 
tions,  Cent    Dig.  |t  1260-1254;   Dec.   Dig.   i 

2.  Pleading  ({  204*)—DEMTrBREB— Pleading 
Good  in  Pabt. 

A  declaration  in  covenant  against  a  cor- 
poration which  alleged  the  breach  of  its  agree- 
ment in  a  particular  as  to  which  it  was  ultra 
vires,  and  also  another  breach  of  the  agree- 
ment which  constituted  a  good  canse  of  action, 
to  which  no  objection  was  made,  was  not  de- 
murrable, since  the  allegation  as  to  the  ultra 
vires  covenant  in  the  agreement  should  be 
treated  as  surplusage. 

fEd.   Note. — For  other  cases,   see  Pleading, 
Cent.  Dig.  |$  486-490}  Dec.  Dig.  |  204.»] 
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3.  CovKNAiTTS  (I  114*)— AonoiT  ton  Bbbaoh 
— Pmading. 

A  count  in  an  action  of  covenant  against 
a  corporation  alleged  that  before  the  making 
of  an  agreement  under  seal  recited  in  a  pre- 
vious count  that  plaintiff  should  serve  as  de- 
fendant's general  manager  for  four  years  and 
should  be  a  member  of  its  board  of  directors 
during  that  time,  and  should  be  credited  with 
a  certain  percentage  of  its  net  earnings  in 
payment  for  stock,  plaintiff  had  acted  for  cer- 
tain named  persons  as  their  agent  in  the  es- 
tablishment of  the  corporate  business,  that  in 
consideration  for  such  service  the  persons 
named  promised  to  organize  the  corporation 
and  that  the  corporation  would  compensate  him 
for  the  services  rendered  previous  to  its  for- 
mation, that  the  corporation  organized  there- 
after in  consideration  of  such  services  assumed 
the  obligation  to  pay  plaintiff  therefor,  but 
breached  such  agreement.  Held  that,  while  the 
count  was  objectionable  on  the  ground  that  the 
agreement  under  seal,  set  out  in  the  preceding 
count,  contained  no  reference  to  the  services 
performed  by  plaintiff  for  the  persons  named 
prior  to  such  agreement,  and  on  the  ground 
that  the  agreement  contained  no  covenant  on 
the  part  of  the  defendant  corporation  to  com- 
pensate the  plaintiff  for  such  services,  such 
matters  and  the  irrelevant  recital  of  the  agree- 
ment between  plaintiff  and  the  other  persons 
named  and  plaintiff's  performance  of  services 
for  them  were  surplusage,  and  that,  disregard- 
ing it,  the  count  alleged  a  good  cause  of  ac- 
tion and  therefore  was  not  demurrable  on  the 
ground  that  defendant's  refusal  to  compensate 
plaintiff  for  services  rendered  prior  to  the 
agreement  under  seal  was  no  breach  of  the 
covenant  set  forth  in  the  count 

[Bd.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  SI  189-202,  263;  Dec.  Dig.  |  114.»] 

4.  Plbadinq  ({  22*)— Rbdundanct. 

A  count  not  varying  substantial^  from  a 
preceding  count  is  open  to  the  objection  of  re- 
dundancy. 

rX<d.   Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  i  45;  Dec.  Dig.  {  22.*] 

5.  PLKADINa    <f   192*)— DeUUBBEB   —   RCDUN- 
DANCY. 

Where  each  of  two  counts,  substantiallr 
the  same,  states  a  good  cause  of  action,  the 
objection  of  redundancy  cannot  be  reached  by 
demurrer,  since  it  would  be  unjust  to  dismiss 
plaintiff  from  court  because  he  has  stated  the 
same  good  cause  of  action  In  two  distinct 
counts. 

[Ed.  Note. — For   other  cases,   see  Pleading, 
Cent  Dig.  SI  408-427;  Dec.  Dig.  {  192.*] 

6.  Pleading  (J  11*)— Allegations— MAmtBa 
OF  Evidence. 

Evidence  must  not  be  pleaded. 
[Ed.   Note. — For  other  cases,   see  Pleading, 
Cent  Dig.  {  31;  Dec.  Dig.  §  11.*] 

7.  Masteb  and  Servant  (8  39*)— Pleading- 
Special  Damages.  • 

A  count  in  an  action  against  a  corporation 
for  damages  for  breach  of  its  covenant  to  em- 
ploy plaintiff,  which  alleges  that  by  reason  of 
his  entering  into  its  service  he  refused  and 
lost  a  great  many  opportunities  for  entering 
the  service  of  others  at  remunerative  compen- 
sation, is  good  on  demurrer,  since  it  specifies 
the  nature  of  his  special  damages;  it  not  being 
necessary  to  set  forth  the  names  of  witnesses 
or  the  evidence  to  establish  such  special  dam- 
ages. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f§  45,  46;  Dec.  Dig.  §  39.*] 

8.  Action    (i  41*)— Joindeb  of  Diffebent 
Causes. 

In  an  action  of  covenant  the  plaintiff  may 
Join  in  his  declaration  all  the  different  causes 


of  action  he  has  against  the  defendant  which 
can  be  prosecuted  under  that  form  of  action, 
whether  they  arise  from  separate  matters  or 
are  different  statements  of  causes  of  actioi 
arising  out  of  the  same  transaction. 

[Ed.  Note.— For  other  cases,  see  Action,  Dec. 
Dig.  i  41.*] 

9.  Action  (§  44*)— Joindeb— Covenant— As- 
sumpsit. 

Under  Gen.  Laws  1909,  c.  283,  {  26,  which 
provides  that  when  plaintiff  is  in  doubt  he  ma; 
bring  either  covenant,  debt,  or  assumpsit  join 
therein  counts  in  the  others,  and  that  defend- 
ant in  all  cases  shall  plead  to  the  several  connli 
according  to  the  practice  at  common  law,  and 
that  judgment  may  be  entered  under  which 
plaintiff  may  be  entitled  to  recover,  a  count  in 
assumpsit  may  be  joined  with  a  count  in  an 
action  of  covenant  without  stating  the  nature 
of  plaintiff's  doubt  whether  his  action  should 
be  m  covenant  or  assumpsit  or  whether  he 
has  such  doubt. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  if  37&-547;  Dec  Dig.  |  44.*] 

Vincent  J-i  dissenting. 

ExceptloDB  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  WlUard  B.  Tan- 
ner, Presiding  Justice. 

Action  by  WiUlam  D.  Sowter  against  the 
Seekonk  Lace  Company.  Demurrers  to  dec- 
laration sustained,  and  plalntUt  excepts.  Ex- 
ceptions sustained  and  case  remanded  to  the 
superior  court  with  Instruction  to  overrate 
the  demurrer  to  tbe  declaration  as  a  whole 
and  the  demurrers  to  the  several  counts 
thereof  and  for  furtber  proceedings. 

Richard  W.  Jennings  and  William  A.  Mor- 
gan, both  of  Providence,  for  plalntUf.  Wa- 
terman &  Greenlaw  and  Charles  E.  Tllley, 
all  of  Providence,  for  defendant 


SWEETLAND,  J.    This  case  is  before  os 

upon  tbe  plaintiff's  exceptions  to  tbe  ruling 
of  a  Justice  of  the  superior  court  sustaining 
the  defendant's  demurrer  to  the  declaration 
and  to  tbe  several  counts  thereof. 

Tbe  form  of  action  as  stated  In  tbe  writ 
Is  covenant  Tbe  declaration  contains  three 
counts.  In  tbe  first  count  the  plaintiff  al- 
leges that  he  entered  into  an  agreement  with 
the  defendant  which  was  sealed  with  their 
respective  seals;  that  tbls  sealed  Instrument 
provided  among  other  things  that  tbe  plain- 
tiff should  serve  the  defendant  faithfully  as 
general  manager  and  superintendent  of  its 
business  for  tbe  term  of  four  years  from  and 
after  January  1,  1910;  that  tbe  plaintiff 
should  be  a  member  of  the  board  of  directors 
of  the  defendant  company  during  said  term; 
that  tbe  defendant  company  should  erect  and 
equip  a  mill  suitable  for  Its  business  and 
furnish  suXticlent  capital  for  its  operation; 
that  the  defendant  should  pay  tbe  plaintiff 
$35  each  week  during  said  term;  and  furtber 
that  the  defendant  should  credit  a  certain 
percentage  of  Its  net  earnings  upon  the  ac- 
count ,  of  the  plaintiff  In  payment  for  cer- 
tain shares  of  tbe  capital  stock  of  the  de- 
fendant,  which  were  to  be  issued   to   the 
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plaintiff;  the  declaration  further  alleges  that 
tbe  plaintiff  kept  and  performed  all  tbe 
covenants  in  said  agreement  to  be  by  him 
performed,  bat  that  the  defendant  has  not 
performed  its  covenants  under  said  agree- 
ment, and,  among  other  things,  that  the  de- 
fendant before  the  end  of  said  term  of  four 
years,  has  forced  the  plaintiff  to  leave  its 
service  and  has  removed  him  from  and  out 
of  Its  board  of  directors. 

[1]  The  defendant  demurs  to  this  count  on 
the  ground  that  said  alleged  agreement  under 
seal  Is  ultra  vires  so  far  as  it  relates  to  the 
covenant  of  the  defendant  that  the  plaintiff 
should  be  a  member  of  the  board  of  direc- 
tors of  tbe  defendant  during  the  term  of  the 
agreement,  and  that  said  agreement  in  this 
particular  is  void  and  of  no  binding  effect. 
We  are  of  the  opinion  that  the  defendant's 
criticism  of  the  agreement  in  this  regard  is 
Jostifled.  Said  covenant  in  the  particular 
named  Is  without  effect.  The  board  of  di- 
rectors of  the  defendant  in  authorizing  the 
said  agreement  was  without  power  to  bind 
the  corporation  and  the  stockholders  as  to 
tbe  membership  of  the  board  of  directors. 

[2]  The  allegation  of  this  breach  of  the 
agreement  by  the  defendant,  however,  does 
not  render  the  count  demurrable.  It  should 
be  treated  as  surplusage  and  does  not  viti- 
ate the  count  The  count  alleges  another 
breach  of  the  agreement  which  constitutes 
a  good  cause  of  action,  and  to  which  no  ob- 
jection has  t>een  made.  The  defect  complain- 
ed of,  therefore,  cannot  be  reached  by  de- 
murrer. 

[3]  The  second  connt  of  the  declaration 
alleges,  among  other  things,  that  the  plain- 
tiff was  skilled  in  the  manufacture  of  laces 
and  like  goods;  tliat  previous  to  tbe  making 
of  said  agreement  under  seal,  recited  in  the 
first  count,  he  entered  Into  the  service  of 
certain  persons,  in  the  second  count  named, 
as  their  agent  in  making  preparation  for 
the  establishment  of  the  business  of  lace- 
making  In  the  city  of  Pawtucket;  that  in 
consideration  of  his  said  services  the  per- 
sons named  in  said  count  promised  the  plain- 
tiff that  they  would  organize  a  corporation 
for  carrying  on  said  business,  and  that  said 
corporation  would  compensate  him  for  all 
services  rendered  as  aforesaid  previous  to 
tbe  formation  of  said  corporation;  that  said 
persons  with  the  assistance  of  the  plaintiff 
procnred  the  organization  of  the  defendant 
corporation ;  that  after  Its  organization  "the 
defendant  then  and  there  in  consideration  of 
the  servlcea  so  rendered  by  the  plaintiff  as 
aforesaid,  and  in  consideration  that  the 
plaintiff  would  enter  into  its  service  as  its 
general  manager  and  superintendent  as- 
mmed  apon  itself  the  obligation  to  pay  the 
idaintiff  for  his  aforesaid  services;"  and 
that  the  plaintiff  and  defendant  entered  into 
said  sealed  agreement  The  second  count 
farther  alleges  that  the  plaintiff  has  kept 
and  perforpied  all  his  covenants  contained 
in  said  agreement,  but  that  the  defendant 


has  refused  to  keep  its  covenants  In 
agreement  contained;  that  it  has  forced  the 
plaintiff  to  leave  its  service,  has  removed 
him  from  its  board  of  directors,  and  has 
"refused  to  compensate  him  for  his  said  ser- 
vices rendered  as  aforesaid  pMor  to  the  said 
entering  into  said  agreement  under  seal  as 
aforesaid." 

The  defendant  has  demurred  to  the  second 
count  on  the  grounds,  among  others,  that  the 
defendant's  refusal  to  compensate  the  plain- 
tiff for  his  services  rendered  prior  to  enter- 
ing into  said  agreement  under  seal  was  no 
breach  of  tbe  covenant  set  forth  in  the  count 
and  that  tbe  covenant  of  the  defendant  that 
the  plaintiff  should  be  a  member  of  the 
board  of  directors  of  the  defendant  company 
during  the  term  named  in  the  agreement  was 
ultra  vires.  This  count  as  weU  as  the  first 
count  is  open  to  the  second  objection  named, 
and  the  first  objection  is  also  well  founded. 
The  agreement  under  seal  set  out  in  said 
count  contains  no  reference  to  the  services 
performed  by  the  plaintiff,  for  the  persons 
named,  prior  to  the  sealed  agreement,  and 
said  agreement  under  seal  contains  no  cove- 
nant on  the  part  of  the  defendant  to  com- 
pensate the  plaintiff  for  the  performance  of 
any  such  services.  However,  as  we  have 
said  above  with  reference  to  the  demurrer 
to  tbe  first  count  such  matter  is  mere  snr- 
plusage,  as  la  also  the  Irrelevant  recital  of 
the  agreement  between  the  plaintiff  and  tbe 
third  persons  named  In  said  count  and 
the  performance  of  service  by  the  plain- 
tiff for  said  persons.  The  count  is  not  there- 
by rendered  demurrable.  "Disregarding  all 
these  immaterial  matters  contained  in  the 
second  count  there  still  remains  the  allega- 
tion of  a  good  cause  of  action  to  which  no 
objection  has  been  made.  The  second  count 
therefore,  is  not  demurrable  on  any  of  the 
grounds  stated  by  the  defendant 

[4,  6]  Relieved  of  its  irrelevant  matter,  the 
second  count  does  not  vary  substantially,  if 
at  all,  from  the  first  count  It  is  therefore 
open  to  the  objection  of  redundancy,  but  the 
defendant  tias  not  demurred  to  it  on  that 
ground,  nor  can  that  objection  be  reached 
by  demurrer,  for,  if  the  second  count  is  re- 
dundant the  first  is  equally  so,  and  it  would 
be  unjust  to  dismiss  a  plaintiff  from  court 
because  he  has  stated  the  same  good  cause 
of  action  in  two  distinct  counts.  Since  the 
parties  are  now  advised  as  to  the  effect  of 
these  counts  in  respect  to  the  matters  above 
considered,  we  see  no  embarrassment  to  the 
defendant  if  they  both  remain  in  the  declara- 
tion. If,  however,  it  is  thought  desirable  to 
clear  the  record,  this  cannot  be  done  by  de- 
murrer but  in  another  form  of  procedure  ad- 
dressed to  the  discretion  of  the  superior 
court 

[6,  7]  In  tbe  third  count  of  the  declaration 
the  plaintiff  alleges,  among  other  things,  that 
he  entered  into  the  service  of  the  defendant 
and  performed  certain  work  for  the  defend- 
ant at  Its  request  from  which  employment 
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he  was  later  unreasonably  discharged;  and 
"that  by  reason  of  his  entering  into  said 
services  •  *  •  he  refused  and  lost  a 
great  many  opportunities  for  entering  into 
the  service  of  other  persons  at  highly  re- 
munerative compensation."  The  defendant 
has  demurred  to  this  count  on  the  ground 
that  "It  does  not  appear  In  and  by  said  count 
what  opportunities  for  entering  Into  the  serv- 
ice of  other  persons  the  plaintiff  refused 
and  lost,  and  it  does  not  appear  who  those 
persons  were  and  what  the  remuneration 
would  have  been." 

This  does  not  set  out  a  valid  ground  of 
demurrer.  It  Is  an  elementary  rule  of  pro- 
cedure at  law  that  evidence  shall  not  be 
pleaded.  If,  as  the  defendant  urges,  the  al- 
legation in  question  is  one  of  special  damage, 
the  requirement  of  correct  pleading  is  that 
the  plalntift  shall  speclflcally  state  the  na- 
ture of  his  special  damage,  but  it  dqies  not 
require  him  to  set  forth  in  his  declaration 
the  names  of  his  witnesses  or  the  evidence 
by  which  he  hopes  to  establish  such  special 
damage.  Furthermore  the  plalntifT  has  al- 
leged in  this  count  other  elements  of  damage, 
and  whether  or  not  he  is  mistaken  as  to  the 
Item  of  damage  in  question,  or  if  he  has 
failed  to  allege  it  properly,  nevertheless  his 
action  will  not  be  defeated  thereby. 

[t]  In  addition  to  the  foregoing  demurrers 
to  the  several  counts  of  the  declaration,  the 
defendant  has  demurred  to  the  whole  dec- 
laration on  the  ground  that  "it  appears  in 
and  by  said  declaration  that  the  plaiutUf 
had  no  reason  to  doubt  whether  his  action 
should  be  in  covenant  or  assumpsit,  and  the 
plaintiff  has  joined  in  one  action  counts  in 
covenant  and  assumpsit." 

The  form  of  the  plaintiff's  action  being 
covenant,  the  common  law,  unchanged  In 
this  regard  by  any  statute  of  this  state,  per- 
mits him  to  Join  In  his  declaration  all  the 
different  causes  of  action  which  he  has 
against  the  defendant  which  can  be  prose- 
cuted under  this  form  of  action.  1  Ency.  PI. 
&  Pr.  164,  and  notes.  This  being  an  undis- 
puted common-law  rule  of  pleading,  there 
can  be  no  question  as  to  the  right  of  the 
plaintiff,  so  far  as  relates  to  the  matter  now 
under  consideration,  to  place  the  flrst  two 
counts  in  his  declaration,  since  they  each 
set  out  a  cause  of  action  arising  from  the 
breach  of  the  covenants  of  a  sealed  instru- 
ment This  can  hardly  be  disputed  whatever 
may  be  said  in  regard  to  the  third  count. 
It  does  not  matter  whether  the  flrst  two 
counts  set  out  causes  of  action  arising  from 
separate  and  Independent  matters  or  are  va- 
riant statements  of  causes  of  action  arising 
out  of  the  same , transaction,  and  the  plain- 
tiff might  have  Joined  counts  for  other  caus- 
es of  action  which  he  bad  against  the  defend- 
ant, provided  such  causes  were  recoverable 
In  this  form  of  action.  The  defendant's  de- 
murrer to  the  whole  declaration,  therefore, 
cannot  be  regarded  as  an  objection  to  the 


flrst  two  counts  but  most  hare  been  directed 
against  the  presence  In  the  declaration  of 
the  third  count. 

[I]  The  third  count  Is  In  the  general  form 
of  a  count  in  assumpsit  It  does  not  appear 
to  be  intended  as  the  statement  of  a  clnha 
arising  under  the  sealed  agreement  recited 
in  the  first  two  counts,  and,  as  far  as  the 
question  of  pleading  is  concerned.  It  is  found- 
ed upon  an  entirely  Independent  cause  of  ac- 
tion arising  out  of  a  different  matter.  As 
far  as  appears,  it  may  in  some  manner  be 
connected  with  some  other  specialty,  or  it 
may  arise  on  some  writing  as  to  which  the 
plaintiff '  Is  uncertain  whether  or  not  It 
should  be  treated  as  a  specialty.  Hence  the 
presence  of  the  flrst  two  counts  In  the  dec- 
laration may  be  disregarded  In  considering 
this  demurrer.  Being  counts  in  covenant 
they  are  properly  in  a  declaration  in  an  ac- 
tion of  covenant.  The  question  raised  by 
this  demurrer  is.  Had  the  plaintiff  a  right  to 
place  the  third  count  in  his  declaration  in  an 
action  in  form  covenant? 

The  plaintiff  relies  upon  section  20,  c.  283, 
Oen.  Laws  1909.  This  section  is  as  follows: 
"When  a  plaintiff  has  reason  to  doubt  wheth- 
er his  action  should  be  in  covenant  debt  or 
assumpsit,  he  may  bring  either  action  and 
may  join  therein  counts  in  covenant  debt 
and  assumpsit  or  any  of  them,  and  when  he 
has  reason  to  doubt  whether  the  action 
should  be  trespass  or  trespass  on  the  case, 
he  may  bring  either  action  and  Join  therein 
counts  in  tre-spass  and  trespass  on  the  case, 
or  either  of  them,  and  the  defendant  in  all 
such  cases  'shall  plead  to  the  several  counts 
according  to  the  practice  at  common  law, 
and  judgment  may  be  entered  upon  the 
counts  under  which  the  plaintiff  may  be  en- 
titled to  recover." 

This  court  has  considered  that  section  In 
Adams  v.  Lorraine  Mfg.  Co.,  29  R.  I.  335, 
71  Atl.  180,  In  regard  to  actions  of  trespass 
and  trespass  on  the  case,  concerning  which 
actions  the  section  makes  provision  similar 
to  ttiat  regarding  the  actions  of  covenant, 
debt,  and  assumpsit  In  Adams  v.  Lorraine 
Mfg.  Co.,  supra,  the  plaintiff  commenced  hla 
action  by  a  writ  setting  out  an  action  on  the 
case.  The  declaration  contained  but  a  sin- 
gle count  and  that  In  trespass.  The  decla- 
ration did  not  state  the  basis  of  the  plain- 
tiff's doubt  whether  his  action  should  be 
trespass  on  the  case  or  trespass,  or  that  be 
had  such  doubt.  This  court  sustained  the 
action  of  the  superior  court  in  overruliue  a 
demurrer  to  that  declaration,  which  demur- 
rer was  based  on  the  ground  of  a  variance 
between  the  writ  and  the  declaration. 

The  case  at  bar,  in  regard  to  this  question 
of  pleading,  is  identical  with  Adams  v.  Lor- 
raine Co.,  and  is  governed  by  it  As  we  have 
seen,  the  flrst  two  counts,  being  in  covenant, 
are  entirely  outside  of  this  consideration. 
The  action  is  covenant  and  the  third  coant 
is  drawn  in  the  form  of  a  count  in  assump- 
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Bit  without  stating  the  nature  ot  the  plain- 
tiff's doubt  whether  his  action,  in  regard  to 
the  matters  set  out  in  that  count,  should  be 
covenant  or  assumpsit,  or  whether  he  has 
sQch  doubt,  and  he  has  not  joined  any  other 
count  In  covenant  based  upon  the  same  mat- 
ter. If  Adams  v.  Lorraine  Mfg.  Go.  is  not 
to  be  overruled,  this  third  count  must  be  sus- 
tained. There  la  no  provision  in  the  statute 
tbat  the  doubt  in  the  plaintiff's  mind,  which 
Induces  him  to  avail  himself  of  the  statute 
In  question,  shall  be  a  doubt  whlcfa  appears 
to  tbe  defendant  to  be  a  reasonable  one. 
Neither  the  statute  nor  this  court  in  its  con- 
sideration of  the  above-cited  case  under  the 
statute  have  required  plaintiffs  to  set  out 
In  pleading  the  nature  of  their  doubt  Un- 
less be  shall  be  compelled  to  disclose  it  in 
his  declaration,  we  know  of  no  proceeding 
by  which  a  plaintiff  can  be  required  to  sub- 
mit the  nature  of  his  doubt  to  the  court  that 
the  court  may  pass  upon  either  Its  existence 
or  Its  reasonableness.  There  are  not  many 
circumstances  In  which  the  intelligent  plead- 
er would  be  In  doubt  whether  his  action 
should  be  covenant  or  assumpsit,  though 
such  circumstances  may  be  conceived,  and 
the  statute  contemplates  that  they  may  exist. 
This  plaintiff  by  his  action  must  be  held  to 
claim  that  such  circumstances  do  in  fact  ex- 
ist In  his  case,  and,  in  the  matter  now  under 
consideration,  bis  conclusion  is  controlling. 

In  its  application  to  practice  the  court  In 
Adams  v.  Lorraine  Co.  said  of  this  statute 
that  its  clear  Intention  "is  to  do  away  with 
the  distinction  between  actions  of  trespass 
and  trespass  on  the  case,  so  far  as  the  ade- 
quacy of  the  writ  to  support  counts  In  either 
trespass  or  trespass  on  the  case  Is  concern- 
ed." This  interpretation  of  the  statute  Im- 
poses no  hardship  on  the  defendant.  It  Is 
In  the  line  of  the  liberal  changes  in  common 
law  pleading  which  are  being  Introduced  in 
states  still  adhering  generally  to  that  form 
of  pleading.  Under  the  section  the  defend- 
ant may  plead  to  each  of  the  several  counts 
according  to  the  practice  at  conmion  law, 
and  judgment  will  be  entered  only  upon  the 
counts  under  which  the  plaintiff  may  be  en- 
titled to  recover. 

All  the  plaintiff's  exceptions  to  the  rulings 
of  the  superior  court  are  sustained,  and  the 
case  Is  remitted  to  the  superior  court  with 
direction  to  overrule  the  demurrer  to  the 
declaration  as  a  whole  and  the  demurrers  to 
the  several  counts  thereof,  and  to  take  fur- 
ther proceedings. 

VINCENT,  J.,  dissents. 


SAUTHOF  V.  AMERICAN  CENT.  INS.  00. 

(Supreme   Court   of  Rhode  Island.     June  11, 
1912.) 

Iksdbance  (I  674*)— Policy— Construction 
—Appraisement. 

A  statutory  fire  policy  declared  that  the 
insurer  should  not  be  liable  beyond  the  actual 


cash  value  of  the  property  at  the  time  of  los» 
or  damage,  and  provided  for  an  appraisement 
in  case  of  disagreement  It  also  declared  that 
it  should  be  optional  with  the  insurer  to  take 
all  or  any  part  of  the  articles  damaged  at  such 
ascertained  value,  and  also  to  repair,  rebuild,  or 
replace  the  property  lost  or  damaged  with  oth- 
er of  like  kmd  and  quality.  A  separate  clause 
provided  that  the  Insured  should  give  immediate 
notice  of  any  loss  in  writing  to  the  company 
separating  the  damaged  and  undamaged  per- 
sonal property,  starting  the  quantity  and  cost 
of  each  article  and  the  amount  claimed  there- 
on, and  within  60  days  after  the  fire  render  a 
verified  statement  showing  the  cash  value  of 
each  item  and  the  amount  of  loss  thereon. 
Held,  that  a  report  of  appraisers  giving  the 
sound  value  of  and  the  loss  on  various  articles 
of  personal  property  in  the  aggregate,  but  not 
itemized,  was  not  a  sufficient  compliance  with 
the  policy,  and  was  therefore  void. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  i|  1430-1432,  1434;  Dec.  Dig.  { 
574.»] 

Johnson,  J.,  dissenting. 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Christopher  M. 
Lee,  Judge. 

Action  by  George  W.  Sauthof  against  the 
American  Central  Insurance  Company.  From 
a  judgment  of  nonsuit,  plaintiff  brings  ex- 
ceptions.   Overruled. 

Cook  &  Brownell,  of  Providence,  for  plain- 
tiff. C.  M.  Van  Slyck  and  Frederick  A. 
Jones,  both  of  Providence,  for  defendant. 

VINCENT,  J.  This  Is  an  action  brought 
under  a  policy  of  Insurance  issued  by  the  de- 
fendant company  to  the  plaintiff,  whereby 
the*  defendant  contracted  to  Insure  the  plain- 
tiff against  all  direct  loss  or  damage  by  fire 
upon  certain  personal  property  In  said  policy 
mentioned.  The  property  enumerated  in  said 
policy  having  been  damaged  by  fire,  the  plain- 
tiff, within  60  days  thereafter,  delivered  to 
the  defendant  company  bis  duly  authenti- 
cated proof  of  claim,  embodying  an  Itemized 
list  of  the  damaged  articles  to  each  of  which 
several  items  were  appended  certain  figures 
Indicating  both  the  sound  value  and  the  loss 
or  damage.  This  estimate  of  the  plaintiff 
not  proving  satisfactory  to  the  defendant 
company,  the  latter  claimed  an  appraisal  in 
accordance  with  its  rights  under  the  policy. 
Each  of  the  parties  having  appointed  an  ap- 
praiser and  the  two  so  chosen  having  se- 
lected an  umpire,  they  proceeded  to  discharge 
tbelr  duties,  and  later  made  a  report  of  their 
doings  to  the  plaintiff  and  to  the  defendant 
Company.  This  report  fixed  the  sound  value 
of  the  damaged  property  at  $1,000  and  the 
loss  thereon  at  $756.29.  This  report  made  by 
the  appraisers,  as  aforesaid,  gave  the  sound 
value  and  the  loss  in  the  aggregate,  and  did 
not  show  the  sound  value  of  and  loss  upon 
each  particular  article. 

At  the  trial  of  the  case  the  plaintiff  offer- 
ed in  evidence  the  report  of  the  appraisers, 
above  mentioned.  The  defendant  objected  to 
its  admission  on  the  ground  tbat  the  award 
of  appraisers,  appointed  in  accordance  with 
the  provisions  of  the  policy,  should  contain 
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an  Itemised  Ilat  of  the  property,  and  tbat  the 
appraisers  should  state  separately  the  sound 
value  of  and  the  loss  upon  each  item.  The 
objection  of  the  defendant  was  sustained  by 
the  trial  court,  and  the  plaintiff  excepted.  At 
the .  close  of  the  plaintiff's  testimony,  no 
award  having  heen  Introduced  In  evidence,  a 
motion  to  nonsuit  the  plaintiff  was  granted, 
and  to  the  in'snting  of  this  motion  the  plain- 
tiff also  excepted.  Other  exceptions  taken  by 
the  plaintiff  during  the  course  of  the  trial 
are  not  considered  by  the  plaintiff  In  his 
brief,  and  must  l>e  considered  as  waived. 
Upon  the  two  exceptions  above  mentioned 
the  case  Is  now  before  this  court.  The  pro- 
visions of  the  policy  necessary  to  the  consid- 
eration of  the  question  presented  are  as  fol- 
lows: "(1)  The  company  shall  not  be  liable 
beyond  the  actual  cash  value  of  the  property 
at  the  time  any  loss  or  damage  occurs  and 
the  loss  or  damage  sliall  be  ascertained  or 
estimated  according  to  such  actual  cash  val- 
ue. ••  •  Said  ascertainment  or  estimate 
shall  be  made  by  the  Insured  and  this  com- 
pany, or,  if  they  differ,  then  by  appraisers  as 
hereinafter  provided;  and,  the  amount  of 
loss  or  damage  having  been  thus  determined, 
the  sum  for  which  this  company  is  liable  pur- 
suant to  this  policy  shall  be  payable  after 
due  notice,  ascertainment,  estimate,  and  sat- 
isfactory proof  of  the  loss  have  been  received 
by  this  company  in  accordance  with  the  terms 
of  this  policy.  It  shall  be  optional,  however, 
with  this  company,  to  take  all  or  any  part 
of  the  articles  at  such  ascertained  or  ap- 
praised value,  and  also  to  repair,  rebuild,  or 
replace  the  property  lost  or  damaged  with 
other  of  like  kind  and  quality.  •  •  •  (2) 
If  fire  occur,  the  insured  shall  give  imme- 
diate notice  of  any  loss  thereby  in  writing  to 
this  company,  •  *  *  separate  the  damag- 
ed and  undamaged  personal  property,  put  It 
In  the  best  possible  order,  make  a  complete 
inventory  of  the  same,  stating  the  quantity 
and  cost  of  each  article  and  the  amount 
claimed  thereon;  and  within  sixty  days  after 
the  fire  •  •  •  shall  render  a  statement 
to  this  company  signed  and  sworn  to  by  the 
insured,  stating  •  *  •  the  cash  value  of 
each  item  thereof  and  the  amount  of  loss 
thereon." 

The  plaintiff  contends  that  it  is  not  neces- 
sary tliat  the  report  of  the  appralsei's  should 
contain  an  itemized  list  of  the  several  arti- 
cles damaged,  together  with  the  sound  value 
of  and  the  loss  upon  each  article,  but  that 
the  aggregate  loss  as  given  by  the  appraisers 
In  the  present  case  is  a  sufficient  compliance 
with  the  terms  of  the  contract  The  plain- 
tiff In  support  of  his  position  cites  the  case 
of  the  Continental  Ins.  Co.  v.  Oarrett,  125 
Fed.  589,  60  C.  C.  A.  395,  but  we  do  not 
think  that  this  case  deals  with  the  particular 
question  raised  In  the  case  at  bar.  In  that 
suit  the  subject  of  insurance  was  a  dwelling 
house,  and  constituted  but  a  single  Item  upon 
which  It  was  competent  for  the  appraisers  to 
fix  the  sound  value  and  the  amount  of  the 


loss.  The  appraisers,  however,  omitted  to 
ascertain  the  sound  value,  and  only  found 
the  amonnt  of  the  loss.  Upon  that  point  the 
court  said:  "The  submission  required  the 
appraisers  to  determine  two  things,  and  two 
things  only,  for  the  submission  was  only  for 
the  purpose  of  determining  the  amonnt  of 
loss,  and  no  othfer  defense  open  to  the  in- 
surer was  submitted.  The  policy  Itself  re- 
quired tbat  the  appraisers  should  state  sep- 
arately sound  value  and  damage.  •  •  • 
Sound  value  is  the  cash  value,  making  an 
allowance  for  depreciation  due  to  use,  etc., 
at  and  immediately  preceding  the  time  of 
the  flre.  This  definition  is  plainly  Implied 
by  the  paragraph  from  the  submission  set 
out  above.  The  award  is  therefore  not  In 
accordance  with  the  submission,  because  the 
sound  value  has  not  been  estimated  or  ap- 
praised." This,  however,  being  a  suit  in 
equity,  the  court,  having  obtained  Jurisdic- 
tion for  the  purpose  of  setting  aside  the 
award,  which  had  been  pleaded  In  bar  to 
the  pending  suit  at  law  upon  the  policy,  re- 
tained the  case  and  determined  the  loss  and 
damage. 

The  plaintiff  has  also  cited  authority  to 
the  effect  that  courts  approach  the  inter- 
pretation of  a  statute  with  the  presumption 
that  words  and  phrases  therein  are  used  In 
their  familiar  and  usual  sense,  without  any 
forced,  subtle,  or  technical  consideration  to 
limit  or  extend  their  meaning  (20  A.  ft  Ii. 
Enc.  of  Law,  p.  605,  i  6) ;  that  all  legislation 
Interfering  with  the  right  of  the  Indlvldnal, 
whether  he  be  a  natural  person  or  a  corpora- 
tion, to  enter  into  contracts  or  to  exerdse 
his  preferences  as  to  the  person  wltb  wliom 
he  shall  do  business,  should  receive  strict 
constmctlon;    that  it  is  a  wdl-establiaibed 
rule  of  construction  that  statutes  in  dero- 
gation of  the  common  law  are  to  be  strictly 
construed,  and  hence,  while  a  statute  wUcb 
is  plainly  inconsistent  with  the  common  law 
will  prevail,  yet  statutes  are  not  presumed 
to  make  any  alteration  in  the  common  law, 
further  or  otherwise  than  the  clear  import 
of  the  statutory  language  necessarily  requir- 
ed (26  A.  &  E.  Enc.  of  Law,  p.  662);    tbat 
strict    construction    as    applied   to   atatntes 
means  that  they  are  not  to  be  so  extended 
by    implication    beyond   the   legitimate    Im- 
port of  the  words  used  in  them  as  to  embrace 
cases  or  acts  not  clearly  described  by  sucb 
words,  and  to  bring  them  within  the  prohibi- 
tion or  penalty  of  such  statutes,  that  it  does 
not  mean  that  words  shall  be  so  restricted 
as  not  to  have  their  full  meaning,  but  tbat 
everything  shall  be  excluded  from  the  opera- 
tion of  statutes  so  constructed  whlcb  does 
not  clearly  come  within  the  meaning  of  tbe 
language  used.    26  A.  &  B.  Enc.  of  Law,  {  7, 
page  657.    While  we  do  not  disapprove  of  or 
question  these  propositions  of  law,   -we  do 
think  tbat  they  are  not  applicable  to  the  par- 
ticular matter  under  consideration.    The  gen- 
eral rule  of  law  Is  that  the  cardinal  purpoae 
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or  Intent  of  the  whole  act  ehall  control,  and 
that  all  the  parts  be  Interpreted  as  subsid- 
iary and  harmonious.  They  are  to  be  brought 
into  harmony,  If  possible,  and  so  considered 
(hat  no  clause,  sentence,  or  word  shall  be 
void,  superfluous,  or  insignificant  Words 
and  clauses  in  different  parts  of  a  statute 
nitist  be  read  In  a  sense  which  harmonizes 
with  the  subject-matter  and  general  puriwse 
of  the  statute.  If,  upon  examination,  the 
general  meaning  and  object  of  the  statute 
should  be  found  inconsistent  with  the  literal 
import  of  any  particular  clause  or  section, 
sucta  clause  or  section  must,  If  possible,  be 
construed  according  to  that  purpose.  Suth- 
erland on  Statutory  Construction,  H  240.  241. 

We  cannot  agree  with  the  contention  of 
the  plaintiff  regarding  the  construction  of 
the  statute  In  question.  It  is  expressly  pro- 
vided In  the  policy  that  the  company  shall, 
at  its  own  option,  have  the  right  to  take  all 
or  any  part  of  the  articles  damaged  at  the 
appraised  value.  If  this  court  should  hold 
that  the  rei)ort  of  the  appraisers  was  a  sub- 
stantial compliance  with  the  terms  of  the 
contract,  the  effect  would  be  to  completely 
abrogate  that  other  provision  of  the  contract 
which  gives  to  the  defendant  the  right  to 
take  all  or  any  part  of  the  articles  at  the 
appraised  value.  An  itemized  appraisal  is 
therefore  absolutely  necessary  to  the  exercise 
of  certain  rights  and  privileges  which  are 
expressly  given  to  the  defendant  under  the 
ix>ntract 

For  these  reasons,  we  think  that  the  stat- 
ute in  question  must  be  construed,  if  possi- 
ble, 80  as  to  give  effect  to  all  parts  thereof, 
and  that  any  other  construction  would  be 
unwarrantable.  We  are,  therefore,  of  the 
opinion  that  the  report  of  the  appraisers 
giving  the  sound  value  of  and  the  loss  upon 
the  proi)erty  in  the  aggregate  was  not  a  suffi- 
cient compliance  with  the  statute  and  there- 
fore void,  and  that  the  nonsuit  was  properly 
granted  by  the  superior  court 

The  plaintlfTs  exceptions  are  overruled, 
and  the  case  is  remitted  to  the  superior 
court  with  direction  to  enter  Judgment  on 
the  nonsuit 

JOHNSON.  J.  (dissenting).  The  award 
made  by  the  appraisers  was  as  follows: 

"Award. 
'TTo  the  parties  in  Interest: 

"We  have  carefully  examined  the  prem- 
ises and  remains  of  the  property  hereinbefore 
specified,  in  accordance  with  the  foregoing 
appointment  and  have  determined  the  sound 
value  and  the  loss  and  damage  to  be  as  fol- 
lows: 

Sound  value    Lom  { 
jMt  Itam  hotuebold  furniture  fte.  1000  766.29 

Total  (ound  value  and  lo«a  1000  7U.29 

"Witness  our  hands  this  2lBt  day  of  Sep- 
tember, 1909. 

"Bdwln  Draper, 

"Chas.  A.  Cooley,  Appralsera," 


The  exceptions  are:  "First  Exception  to 
the  ruling  of  the  court  denying  the  introduc- 
tion of  a  certain  written  award  of  apprais- 
ers, as  appears  from  pages  48-61  of  said 
transcript;  the  said  exception  to  the  ruling 
of  said  court  being  noted  on  page  61.  Sec- 
ond. Exception  to  the  decision  of  the  court 
granting  the  defendant's  motion  for  a  non- 
suit on  the  ground  that  the  evidence  was 
not  sufficient  to  sustain  the  second  count  of 
plaintiff's  declaration  in  said  case,  as  ap- 
pears on  page  82  of  said  transcript  and 
which  fully  appears  from  said  transcript  of 
testimony,  which  said  transcript  of  testimony 
contains  all  the  testimony  taken  during  the 
trial  of  said  case."  The  award  should  have 
been  admitted  in  evidence. 

In  Early  v.  Providence  ft  Washington  Ins. 
Co.,  81  R.  I.  225,  230.  76  AQ.  753,  755  (140  Am. 
St.  Rep.  750),  the  court  speaking  of  the  at- 
tempt of  the  plaintiff  in  that  case  to  Im- 
peach the  award  by  showing  (1)  that  the  val- 
ue of  certain  goods,  and  the  plaintiff's  loss 
thereon,  were  not  considered  in  ascertaining 
the  amount  of  the  award  because  of  an  er- 
roneous decision  by  the  appraisers  that  cer- 
tain goods  were  not  covered  by  the  policy, 
and  (2)  by  sbowlpg  that  the  umpire  and  the 
appraisers  chosen  by  the  defendant  were  not 
competent  and  disinterested,  said:  "The  gen- 
eral rule  Is  that  this  cannot  be  done  In  an 
action  at  law  In  Jurisdictions  where  the  dis- 
tinction between  law  and  equity  Is  still 
maintained.  Oeorgia  Home  Ins.  (3o.  v.  Kline 
Go.,  114  Ala.  366  [21  South.  958] ;  Kaplan  ▼. 
Niagara  Fire  Ins.  Ck>.,  73  N.  J.  Law,  780, 
66  Atl.  188 ;  Robertson  et  al.  v.  Scottish  Un- 
ion &  Nat  Ins.  Co.  [O.  0.]  68  Fed.  173 ;  Levin 
V.  Northwestern  Nat  Ins.  Co.  [C.  C]  146  Fed. 
76.  Thus  in  Georgia  Home  Ins.  Ck).  v.  Kline 
&  Co.,  supra,  the  plaintiff  brought  an  action 
under  a  fire  Insurance  policy  containing  the 
same  arbitration  agreement,  with  a  few  mi- 
nor vert>al  changes,  found  In  the  Rhode  Is- 
land standard  form.  The  defendant  pleaded 
an  award,  to  which  the  plaintiff  replied  that 
the  arbitrators  wrongfully  refused  to  con- 
sider a  large  amount  of  goods  covered  by  the 
policy.  And  It  was  held.  In  sustaining  the 
defendant's  demurrer  to  the  reply,  that  the 
award  could  not  be  contradicted  In  a  court 
of  law,  because  (U4  Ala.  372,  21  South.  060) 
'the  submission,  on  Its  face,  submitted  and 
carried  before  the  arbitrators  the  matter  of 
the  entire  loss,  and  the  award  shows  they 
passed  upon,  and  adjudicated,  the  entire 
loss.'  In  Kaplan  v.  Niagartf  Fire  Ins.  Co.. 
supra,  where  It  appeared.  In  an  action  on  a 
fire  policy  containing  an  arbitration  agree- 
ment Identical  in  all  ways  with  the  clauses 
in  the  Rhode  Island  form,  that  an  award  had 
been  made,  it  was  held  that  evidence  intro- 
duced for  the  purx>08e  of  showing  that  the 
appraisers  omitted  to  take  Into  account  cer- 
tain articles  alleged  to  have  been  covered  by 
the  policy  and  destroyed  was  properly  ex- 
cluded, because  (73  N.  i.  Law.  789.  65  Atl. 
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191)  'their  award  cannot  be  Impeacbed 
at  law  for  erroneous  Judgment  upon  facts, 
nor  can  It  be  for  the  omission  of  Items  of  ac- 
count which  are  within  the  terms  of  the  sub- 
mission.' Eobertson  et  al.  v.  Scottish  Un- 
ion &  Nat.  Ins.  Co.,  supra,  was  an  action  on 
a  flre  policy  containing  the  arbitration  claus- 
es quoted  above,  In  which  an  award  had 
been  made.  And  It  was  held  that  the  plain- 
tiff could  not  prove  that  the  loss  sustained 
was  greater  than  the  amount  found  by  the 
appraisers,  nor  that  the  appraiser  selected  by 
the  Insurer  and  the  umpire  were  not  com- 
petent and  not  disinterested,  because,  where 
the  distinction  between  law  and  equity  still 
prevails,  an  award  cannot  be  attacked  in  an 
action  at  law  for  misconduct  of  the  apprais- 
ers, and  that,  therefore  (68  Fed.  175),  'in 
this  forum  [law  side  of  the  court]  the  award 
is  binding  on  the  parties,  and  no  recovery 
can  be  had  in  this  action  beyond  the  amount 
therein  ascertained.'  So,  also.  In  Levin  v. 
Northwestern  Nat  Ins.  Co.,  supra,  it  was 
held  tliat  the  defendant's  motion  to  striice 
out  the  plaintiff's  reply,  setting  up  fraud  on 
the  part  of  the  appraisers  appointed  under 
an  arbitration  clause  identical  with  the 
Rhode  Island  form,  should  be  granted,  be- 
cause, where  the  distinction  between  law  and 
equity  is  still  preserved,  the  award  cannot  be 
Impeached  in  a  court  of  law  for  misconduct 
of  the  arbitrators.  These  cases  seem  conclu- 
sive of  the  case  at  bar.  In. this  case,  as  in 
them,  the  plaintiff  avers  that  an  award  has 
been  made  which  on  Its  face  determines  the 
entire  liability  of  the  defendant  under  the 
policy;  and  in  this  case,  as  in  them,  the 
plaintiff  seeks  to  recover,  In  an  action  at  law, 
a  sum  greater  than  that  awarded,  and  to 
Impeach  the  award  because  of  alleged  mis- 
conduct on  the  part  of  the  appraisers  In  ex- 
cluding certain  Items  while  estimating  the 
loss,  and  because  of  Incompetency.  This,  as 
the  above  authorities  show,  he  cannot  do  in 
this  form  of  action." 

That  case  is  decisive  of  the  case  now  be- 
fore us.  The  award  cannot  be  Impeached  in 
a  court  of  law  any  more  successfully  by  the 
defendant  than  by  the  plaintiff.  The  court 
certainly  cannot  accomplish  the  invalidation 
of  the  award  any  more  effectively  by  declar- 
ing it  invalid  when  offered  in  evidence,  and 
excluding  it,  than  by  passing  upon  it  and  de- 
claring it  invalid  when  in  evidence.  The 
plaintiff  having  complied  with  the  provisions 
of  the  policy  In  regard  to  an  appraisal  and 
the  appraisal  having  been  made,  the  loss  be- 
came payable  by  the  terms  of  the  policy  "six- 
ty days  after  the  notice,  ascertainment,  es- 
tlmnte  and  satisfactory  proof  of  the  loss 
herein  required  have  been  received  by  this 
company,  including  an  award  by  appraisers 
when  appraisal  has  been  required."  If  the 
defendant  desired  to  Impeach  the  award,  it 
could  have  brought  its  suit  in  equity  to  do  so 
upon  any  grounds  it  wished  to  urge.  Not 
having  done  this.  It  cannot  accomplish  Its 


purpose  in  a  court  of  law,  but  must  abide  by 
the  award. 

The  plalntUTt  exceptions  should  be  sus- 
tained. 


CADWBLL  T.  CONNECTICUT  CO. 

(Supreme  Court  of  Errors  of  Connecticut; 

June  13,  1912.) 

Concurring  opinion. 

For  majority  opinion,  see  83  Atl.  218. 

.WHEELER,  J.  (concurring).  The  com- 
plaint alleges  the  defendant's  unlawful  en- 
try upon  the  plain tUTs  land;  the  demnrr» 
admits  this.  While  we  take  Judicial  notice 
of  the  legislative  authority  of  the  defendant 
to  operate  an  electric  railway  for  the  car- 
riage of  persons  and  property,  we  cannot 
take  Judicial  notice  of  the  authority  of  the 
defendant  to  locate  its  tracks  on  West  Main 
street  in  front  of  the  plaintiff's  premises. 
Before  we  can  know  this,  the  facts  surround- 
ing the  location  and  the  defendant's  compli- 
ance with  the  statutory  prerequisites  must 
appear  of  record.  "But  the  construction  of 
any  kind  of  railway  in  a  highway,  the  soil 
of  which  belongs  in  fee  to  the  adjoining  pro- 
prietors, is  a  trespass  upon  th^  land  unless 
it  has  been  duly  authorized  by  law."  Can- 
astola  Knife  Co.  v.  Newlngton  Tramway  Co. 
et  al.,  69  Conn.  146,  160,  36  Atl.  1107,  1111. 

Since  the  decision  of  this  question  Is  fatal 
to  the  demurrer,  it  Is  in  my  opinion  unneces- 
sary to  discuss  or  decide  the  question  of  ad- 
ditional servitude.  A  subject  of  such  impor- 
tance ought  not  to  be  disposed  of  without 
fullest  argument  upon  Issues  Joined  raising 
the  question  definitely  and  necessarily.  I 
cannot  but  regard  the  opinion  upon  this  sub- 
ject as  obiter.  The  question  of  additional 
servitude  was  no  more  material  to  the  prop- 
er decision  of  the  (Danastola  Knife  Co.  Case 
than  Is  that  question  material  to  the  propel^ 
decision  of  this  case.  But  we  have  In  other 
cases  approved  the  doctrine  of  that  case, 
and  it  must  be  accepted  as  settled.  Inas- 
much as  the  opinion  In  this  case  discusses 
and  purports  to  decide  the  question  of  addi- 
tional servitude  in  its  relation  to  the  faiits 
of  this  case,  I  will  briefly  express  my  view. 

The  fundamental  purpose  of  a  street  rail- 
way is  the  accommodation  of  street  trav^  It 
Is  a  local  convenience  for  local  travd.  "A 
street  railway  without  a  street  to  nm  on, 
and  to  serve  and  accommodate  as  It  rons, 
would  be  an  anomaly."  Baldwin,  J.,  in  Can- 
astola  Kulte  C!o.  v.  Newlngton  Tramway  Co. 
I  et  al.,  supra.  For  this  reason  we  have  treat- 
I  ed  the  street  railway  as  an  Improved  method 
;  of  using  the  street.  Counsel  for  the  street 
railway  in  the  Canastola  Knife  Co.  Case  well 
said:  "In  a  word,  the  street  railway  is  for 
the  sole  purpose  of  carrying  on  the  kind  of 
public  travel  for  which  the  highway  was 
made  and  the  steam  road  is  not"  In  tbe- 
earller  days  of  the  electric  street  railway  it 
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vas  genmdly  held  tbat  It  was  one  for  the 
transportation  of  passengers  and  not  of 
goods.  RUiott  on  Roads  (1st  Ed.)  p.  457.  At 
tbe  beginning  we  did  not  contemplate  a  street 
railway  operated  as  a  common  carrier  of 
property  nor  anticipate  the  changes  and  de- 
velopment In  its  business,  more  and  more 
approximating  it  in  construction,  as  well  as 
tn  operation,  to  the  steam  road. 

We  have  held  that:  "Tlie  location  of  the 
8team  road  upon  a  highway  imposes  an  ad- 
ditional burden  upon  the  soil  for  which  the 
owner  of  the  fee  is  entitled  to  demand  com- 
pensation." And  titat  the  location  of  an 
electric  railway  in  a  highway  does  not  Im- 
pose such  servitude  upon  the  soil  of  the  own- 
er of  the  fee  of  the  highway  unless  "either 
tlie  mode  of  construction  or  of  operation  be 
such  as  to  make  it  a  Bul>stantial  Impediment 
to  public  travel,  or  a  proximate  cause  of 
special  damage,  of  a  new  description  to  the 
owner  of  the  -soil."  Canastola  Knife  Oo.  t. 
Xewlngton  Tramway  Co.,  supra.  It  may  be 
that  in  view  of  oar  former  decisions,  wheth- 
er the  carriage  of  goods  by  a  street  railway 
Is  an  additional  servitude  depends  upon 
whether  it  is  serving  an  ordinary  highway 
use  and  must  be  determined  in  each  case  by 
its  own  facts.  In  the  application  of  such  a 
test  there  may  well  be  left  out  of  considera- 
tion the  traffic  of  goods  which  is  the  mere 
Incident  of  ordinary  street  car  passenger 
tralflc,  included  in  which  is  the  hand  bag- 
gage of  the  passenger,  the  light  package  de- 
livered occasionally  from  the  car  platform, 
the  mail  bag,  and  the  newspaper  bundle. 
Logically,  under  this  test,  the  carrying  of 
local  freight  and  express  which  would  other- 
wise be  carried  In  vehicles  over  the  highway 
may  be  Justified  as  ordinary  highway  use. 
But  In  practice  it  will  be  found  impractica- 
ble to  deliver  freight  or  express  from  door 
to  door  along  a  street  without  impairing  the 
nse  of  the  street  for  a  highway  for  the  pub- 
lic and  the  adjoining  owners. 

Xo  attempt  to  use  a  street  railway  for  the 
general  carriage  of  local  freight  or  express 
has.  so  t&T  as  we  are  aware,  ever  been  made 
in  Connecticut.  To  do  so  would  require  ad- 
ditional and  frequent  switches  and  turnouts, 
convert  the  highway  along  Its  entire  length 
into  a  freight  yard,  cau.se  long  stops  to  be 
made  which  would  seriously  inconvenience, 
if  not  destroy,  passenger  traffic,  and  congest 
the  streets  with  vehicles  loading  or  unloading 
goods.  Local  passenger  travel  with  frequent 
service  and  a  local  freight  or  express  service 
cannot  be  conducted  on  the  same  tracks. 
The  operation  of  a  street  railway  in  this 
manner  must  necessarily  produce  annoyance 
and  Inconvenience  alike  to  the  owners  of  the 
fee  of  the  highway  as  to  the  public.  Lewis 
on  Eminent  Domain  (3d  Ed.)  f  166. 

It  is  difficult  to  conceive  of  a  local  traffic 
of  this  character  which  Is  not  of  necessity 
an  additional  servitude  upon  the  highway. 
"Then  la  no.  reason,"  as  Lewis  says,  "why 


the  principle  of  the  street  railway  cases 
should  be  extended  to  Include  a  traffic  so 
entirely  different  in  its  nature  and  involv- 
ing such  a  different  use  of  the  street"  Lew- 
Is  on  Eminent  Domain  (Ed.  1909)  p.  166. 

In  every  case  where  the  specific  facts  are 
either  alleged  or  proven,  the  conclusion 
whether  these  facts  constitute  an  additional 
servitude  Is  a  question  of  law.  This  case 
does  not  confine  Its  allegations  to  a  general 
complaint  of  the  carriage  of  goods,  and  hence 
this  question  was  not  necessary  to  adjudi- 
cate In  this  case.  The  complaint  specifical- 
ly alleges  that  the  defendant  has  entered  up- 
on the  plalntUTs  land  for  the  purpose  of 
operating  its  railway  over  the  highway  of 
whldi  the  plaintiff  has  the  fee  "as  a  common 
carrier  of  property  by  means  of  cars  which 
are  solely  designed  for  and  which  carry  prop- 
erty exclusively  and  which  do  not  stop  as 
they  run  to  take  on  and  discharge  said  prop- 
erty and  have  a  station  in  the  town  of  Plaln- 
vllle  and  the  town  of  New  Britain  at  which 
they  stop  to  take  on  and  discharge  sald.prop- 
erty."  The  demurrer  thus  admits  that:  (1) 
The  cars  carry  property  exclusively.  (2) 
They  do  not  stop  between  the  termini  named 
to  take  on  and  discharge  property.  (3)  They 
have  two  stations  In  the  places  named  where 
they  take  on  and  discharge  property. 

This  traffic  la  not  Incident  to  the  passenger 
traffic.  It  is  not  for  the  mere  accommoda- 
tion of  its  passengers.  It  is  purely  a  com- 
mercial traffic.  Local  traffic  along  the  route 
is  not  served,  nor  is  this  Intended.  The  cars 
maintain  a  through  freight  or  express  traffic 
between  the  points  named.  The  street  rail- 
way thus  serves  the  same  purpose  as  the 
steam  road  between  these  points.  Its  cars 
are  designed  to  carry  property  exclusively  as 
do  the  steam  road  cars.  It  maintains  freight 
stations  at  the  termini  named  as  does  the 
steam  road.  It  conveys  property  which  for- 
merly was  conveyed  by  the  steam  road  and 
In  part  by  other  vehicles.  It  diverts  a  part 
of  the  traffic  of  the  steam  road  to  the  high- 
way. It  does  not  differ  materially  In  its 
carriage  of  goods  from  the  steam  road  save 
In  degree  and  In  that  the  one  operates  on  its 
own  private  way  and  the  other  mainly  on 
the  public  highway.  Through  freight  or  ex- 
press traffic  is  the  business  of  the  commer- 
cial railroad  as  steam  roads  are  called  in  the 
law.  Dillon  on  Mun.  Corp.  §j|  1257,  1258. 
"If  the  Interurban  railroad  carries  freight  as 
well  as  passengers,  the  analogy  to  the  steam 
railroad  is  complete.  Most  of  the  freight  so 
carried  Is  such  as  would  otherwise  seek 
transportation  on  the  steam  railroad  rather 
than  In  drays  and  wagons  on  the  streets  and 
highways."  Lewis  on  Eminent  Domain,  | 
166. 

The  diversion  of  this  through  freight  or 
express  business  to  this  highway  does  not 
aid  or  facilitate  traffic  on  the  street,  but 
adds  to  it,  interferes  with  Its  ordinary  use, 
and  increases  tlie  burden  upon  the  street 


Digitized  by  LjOOQ IC 


446 


88  ATLANTIC  REPORTER 


(Hd. 


The  majority  of  the  authorities  support  tbls 
position,  among  which  are:  City  of  Aurora 
V.  Elgin  Tr.  Co.,  227  111.  485,  406,  81  N.  E. 
544;  Spalding  v.  M.  &  W.  I.  Ry.  Co.,  225 
111.  585,  590,  80  N.  B.  327;  WUder  v.  Auro- 
ra, etc.,  T.  Co.,  216  111.  493,  528,  75  N.  E. 
194;  Dlebold  v.  Kentucky  Tr.  Co.,  117  Ky. 
146,  140,  77  S.  W.  674,  63  L.  R.  A.  637,  111 
Am.  St.  Rep.  230,  4  Ann.  Cas.  445;  Mass. 
Loan  &  Tr.  Co.  v.  Hamilton,  88  Fed.  588, 
591.  32  C.  C.  A.  46;  Abbott  t.  Milwaukee^ 
L.  H.  &  Tr.  Co.,  126  Wis.  634,  637,  106  N. 
W.  523,  4  L.  R.  A.  (N.  8.)  202;  Tounkln  et 
al.  V.  M.,  L.  H.  &  Tr.  Co.,  120  Wis.  477,  98  N. 
W.  215 ;  C.  &  N.  W.  R.  Co.  v.  Milwaukee  R. 
&  K.  El.  R.  Co.,  95  Wis.  661,  571,  70  N.  W. 
678,  37  L.  R.  A.  856,  60  Am.  St  Rep.  136; 
note  to  Abbott  y.  M.,  L.  H.  &  Tr.  Co.,  126 
Wis.  634,  106  N.  W.  523,  4  L.  R.  A.  (N.  S.) 
202;  Schaaf  et  aL  v.  Railway  Co.  et  al.,  66 
Ohio  St.  215,  229,  64  N.  E.  145. 

Under  these  allegations  of  the  complaint 
the  plaintiff's  land  has  been  subjected  to  a 
servitude  other  than  that  Incident  to  or- 
dinary travel,  and  he  Is  entitled  to  compen- 
sation therefor. 

The  demurrer  should  be  overruled. 


BRADLET  v.  BRADLEY  et  aL 

(Courts  of  Appeals  of  Maryland.    Feb.  28, 
1912.) 

1.  CODBTS  (§  472*)— Obphans'  Couet-^ubis- 
DiCTioN—Wiixs— Statutory  Pbovisionb. 

Under  Code,  art  93,  {  331,  which  author- 
izes the  orphans'  court  to  take  the  probate  of 
wills,  and  sections  836-339,  341,  and  842, 
which  provide  how  and  when  proof  of  wills 
shall  be  taken  and  clothe  the  orphans'  court 
with  authority  to  decide  all  objections  to  wills, 
and  which  declare  that  when  the  orphans' 
court  decides  against  the  probate  of  a  will  it 
shall  not  be  received  for  probate  in  any  other 
county,  unless  that  decision  is  reversed  on  ap- 
peal, the  jurisdiction  of  the  orphans'  court  to 
take  the  probate  of  wills  Is  ezclusive. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent.  Dig.  if  1199-1224,  1247-1259;  Dec.  Dig. 
I  472.  •] 

2.  Wnxa  (|l  222,  253*)— Jttbibdiction— Pbo- 

BAIB   or  WlLU. 

A  court  of  equity  has  no  power  to  de- 
termine whether  a  will  shall  be  admitted  to 
probate,  or  to  revoke  an  order  of  the  orphans' 
court,  admitting  a  will  to  probate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  fl  542-544,  589;  Dec  Dig.  f|  222,  263.*] 

8.  Injunction  (|  28*)— Statins  Action  at 
Law — Detebmination   or  Entibe  Contbo- 

VKBSY. 

Where  a  caveat  was  filed  in  the  orphans' 
court  after  a  will  bad  been  admitted  to  pro- 
bate and  letters  testamentary  granted,  on  the 
grounds  that  testator  was  not  capable  of  mak- 
ig  a  will,  and  that  it  was  procured  by  undue 
influence,  a  court  of  equity  would  not  enjoin 
proceedings  on  the  caveat,  where,  though  the 
bill  afforded  a  complete  defense  to  the  attack 
based  on  the  testator's  incapacity,  it  did  not 
constitute  a  sufficient  equitable  defense  to  oth- 
er objections  charged  by  the  caveat  since  Its 


decree  would  not  then  determine   the   entire 
controversy. 

[EM.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  i|  62-65;    Dec.  Dig.  |  28.*] 

Appeal  from  Circuit  Court,  Montgomer.v 
County,  in  Equity;  Hammond,  Umer,  and 
John  C.  Motter,  Judges. 

Bill  by  Jane  B.  Bradley  against  George 
C.  Bradley  and  others.  Bin  dismissed,  and 
complainant  appeals.    AfQrmed. 

Argued  before  BOYD,  C.  J.,  and  PEARCE. 
BURKE,  THOMAS,  STOCKBRIDGE,  and 
PATTISON,  JJ. 

Charles  W.  Prettyman  and  William  L. 
Marbury,  for  appellant  Daniel  W.  Baker, 
for  appelleea. 

THOMAS,  3.  The  appeal  in  tbls  case  U 
from  a  degree  of  the  circuit  court  for  Mont- 
gomery county,  sustaining  a  demurrer  to 
and  dismissing  tlie  bill  of  complaint  of  the  ap- 
pellant 

Henry  Bradley,  of  Montgomery  count.v, 
Md.,  died  in  January,  1911,  leaving  a  large 
real  and  personal  estate  and  a  last  will  and 
testament  and  codicil,  executed  September 
14,  1904,  and  September  16,  1010,  by  which 
he  gave  all  his  property  and  estate  to  his 
wife,  tlie  appellant  and  appointed  her  ex- 
ecutrix. The  will,  with  the  codicil,  was  ad- 
mitted to  probate  in  the  orphans'  court  of 
said  county  on  the  7th  of  February,  1911, 
and  letters  testamentary  were  granted  to  the 
appellant  who  took  possession  of  the  estate. 

In  June,  1911,  the  appellees,  a  brother, 
sister,  and  two  nephews  of  the  deceased,  fil- 
ed in  the  orphans'  court  a  caveat  to  said 
will,  alleging,  among  other  things,  ttiat  the 
deceased,  at  the  time  of  the  erecution  of  the 
will,  was  not  of  sound  and  disposing  mind, 
etc  Thereupon  the  appellant  brought  this 
suit  for  the  purpose  of  enjoining  the  prose- 
cution of  the  caveat  and  basing  her  right  to 
the  relief  sought  on  the  ground  that  the  will 
was  made  in  pursuance  of  an  antenuptial 
agreement  that  has  been  fully  performed  by 
her;  and  that  therefore,  even  if  the  deceas- 
ed was  of  unsound  mind  at  the  time  of  the 
execution  of  the  will,  performance  of  the 
contract  by  her  is,  in  equity,  a  bar  to  any 
proceeding  to  set  aside  the  will. 

The  bill  avers  that  in  1904  the  appellant 
was  solicited  by  the  deceased  to  become  his 
wife;  that  his  solicitations  continued  through 
a  number  of  months,  and  finally  became  so 
urgent  that  she  "tentatively  consented  to 
marry  him,"  but  no  day  was  fixed  for  the 
marriage;  that  "in  furtherance  of  bis  de- 
sire to  marry"  her,  the  deceased  executed  a 
paper  "in  the  nature  of  an  antenuptial  agree- 
ment, by  which  he  agreed  and  promised  that 
in  the  event  of  such  marriage  taking  place," 
the  appellant  "should  have.  In  lieu  of  other 
interests  in  his  property  growing  out  of  said 
marriage,  the  sum  of  thirty  thousand  dol- 
lars" and  the  house  and  lot  described  in  the 
agreement  a  certified  copy  of  which  was  fil- 
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ed  with  tbe  bill;   that  on  the  14th  day  of 

September,  1904,  the  deceased  came  to  the 
residence  of  the  appellant  and  exhibited  to 
her  said  agreement,  and  also  a  paper  purport- 
ing to  be  his  last  will  and  testament,  duly 
executed  by  him,  by  which  be  devised  and 
bequeathed  to  her  all  his  property  and  es- 
tate, "conditioned  upon  a  marriage  taking 
place  between  them ;  that,  being  so  Induced 
by  the  provisions  made  for  her  by  said 
agreement  and  said  will,  she  thereupon 
agreed  to  marry  him,"  and  that  she  and  the 
deceased  were  duly  married  that  day,  and 
continued  to  live  as  husband  and  wife  until 
Us  death  In  January,  1911 ;  that  the  agree- 
ment and  will  were  delivered  to  her  prior  to 
tile  marriage;  and  that  the  agreement  was 
afterwards  recorded,  and  the  will,  from 
March,  1905,  remained  in  her  possession  un- 
til It  was  filed  in  the  orphans'  court,  except 
for  a  few  days,  when,  at  the  request  of  the 
deceased.  It  was  delivered  to  him,  In  order 
that  he  might  consult  his  attorney  as  to  the 
proper  way  to  confirm  It,  and  was  returned 
to  her  with  the  codicil  annexed. 

The  bill  further  avers  that  the  appellant 
and  the  deceased,  on  the  14th  of  September, 
19(M,  "entered  into  a  binding  contract  and 
agreement,  by  which  she,  on  her  part,  was 
to  marry  the"  deceased,  "and  In  that  event 
he,  on  his  part,  was  to  deliver  to  her  tbe 
said  antenuptial  settlement,  and  to  leave  un- 
revoked and  In  full  force  and  effect  the  said 
last  wUl  and  testament,  duly  executed  on  tbe 
same  day,  but  prior  to  the  hour  of  said  mar- 
riage; that  said  contract  on  her  part  has 
been  duly  executed  and  performed  by  tbe 
marriage  aforesaid,  and  that  the  contract 
and  agreement  entered  Into  by  the  said  Hen- 
ry Bradley  •  •  •  has  been  executed  and 
performed  by  the  delivery  and  recording  of 
the  antoinptlal  contract,  and  by  the  execu- 
tion and  delivery  of  the  said  last  vrlll  and 
testament,  and  the  death  of  'the  deceased,' 
leaving  said  last  will  and  testament  unre- 
voked," ete 

After  alleging  the  filing  of  the  caveat,  tbe 
bill  then  charges  that  the  Institution  of  the 
proceedings  in  the  orphans'  court  is  an  at- 
tempt to  commit  a  fraud  upon  the  rights  of 
the  appellant,  because  the  property  devised 
and  bequeathed  to  her  was  not  a  gift  of  the 
deceased  by  will,  but  was  the  performance 
by  him  of  "a  solemn  and  binding  contract 
and  agreement  made  and  entered  with  [the 
an)ellant]  In  consideration  of  her  marriage 
with  him,  which  contract  and  agreement  she, 
on  her  part,  has  fully  performed" ;  that  the 
orphans'  court  is  without  Jurisdiction  to  de- 
termine the  rights  of  the  parties  under  said 
contract,  and  that  she  would  not  be  able  to 
aaaert  her  rights  thereunder  In  said  court; 
that  It  would  be  a  fraud  upon  her  to  allow 
tbe  proceedings  under  the  caveat  to  continue, 
u  she  would  thereby  be  deprived  of  the 
■Beans  of  defending  her  rights,  and  be  sub- 
jected to  irreparable  loss,  etc. 

By  tbe  antenuptial  agreement  referred  to, 


which  Is  dated  the  20th  of  May,  1904,  was 
acknowledged  August  18,  1904,  and  recorded 
March  14,  1905,  the  deceased,  in  considera- 
tion of  the  promise  of  tbe  appellant  to  mar- 
ry him,  conveyed  to  ber  a  house  and  lot  in 
Rockville,  Md.,  and  covenanted  to  pay  to  her 
$30,000.  The  will  is  dated  September  14, 
1904,  and  declares  that  it  is  Irrevocable;  and 
that  It  was  made  on  condition  that  the  ap- 
pellant married  the  testator.  The  codicil, 
which  was  executed  September  15,  1910,  re- 
fers to  tbe  provisions  of  tbe  agreement  and 
of  the  wIlL  and  then  ratifies  and  confirms 
them. 

The  petition  or  caveat  of  the  appellees,  a 
copy  of  which  was  filed  with  the  bill,  charges 
that  the  deceased  was  not  capable  of  execut- 
ing a  valid  will;  "that  neither  said  alleged 
will  nor  the  said  alleged  codicil  offered  for 
probate  constitutes  tbe  last  will  and  testa- 
ment" of  the  deceased,  and  that  the  same 
were  procured  by  tbe  undue  Influence  of  the 
appellant,  and  prays  that  the  order  admit- 
ting them  to  probate  be  revoked,  and  that 
Issues  be  framed  and  sent  to  a  court  of  law 
for  trial. 

[1,2]  It  Is  apparent  from  this  statement 
of  tbe  case  as  presented  by  the  bill  that  tbe 
real  question  in  the  case  is  whether  a  court 
of  equity  will  enjoin  the  prosecution  of  a 
cavbat,  on  the  ground  that  there  is  an  equi- 
table defense  or  answer  to  one  of  the  charges 
against  the  will.  Assuming,  without  decid- 
ing, that  the  bUl  makes  out  such  a  valid  and 
binding  obligation  on  the  part  of  the  deceas- 
ed to  devUe  and  t>equeath  all  his  property 
to  the  appellant  as  a  court  of  equity  can  en- 
force, that  the  averment  that  she  fully  per- 
formed her  part  of  the  contract  is  a  suffi- 
cient answer  to  tbe  charge  that  the  deceased, 
at  the  time  he  made  the  alleged  will,  was  of 
unsound  mind,  and  that  that  defense  cannot 
be  availed  of  by  the  appellant  in  the  orphans' 
court,  it  still  does  not  follow  that  a  court  of 
equity  would  be  Justified  In  enjoining  tbe 
further  prosecution  of  said  proceedings. 

Section  316  of  article  93  of  tbe  Code  pro- 
vides that  "no  will,  testament  or  codicil  shall 
be  good  and  effectual  for  any  purpose  what- 
soever, unless  the  person  making  tbe  same 
be  at  the  time  of  executing  or  acknowledging 
It  as  hereafter  directed,  of  sound  and  dis- 
posing mind,  and  capable  of  executing  a 
valid  deed  or  contract;"  and  section  317  pro- 
vides how  a  will  shall  be  executed.  Section 
331  authorizes  the  "orphans'  courts,  and  In 
their  recess,  the  registers  of  wills  in  this 
state,"  to  take  the  probate  of  wills;  and 
sections  336,  337,  338,  339,  341,  and  342  pro- 
vide how  and  when  proof  of  wills  shall  be 
taken,  clothe  the  orphans'  courts  with  power 
and  authority  to  decide  all  objections  to 
wills  and  codicils,  and  declare  that  when 
the  orphans'  court  decides  against  the  pro- 
bate of  a  will  It  shall  not  be  received  for 
probate  In  any  other  county,  unless  that  de- 
cision be  reversed  on  appeal. 

It  Is  said  In  16  Cyc  100:  "While  the  orlgl- 
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nal  Jurisdiction  of  equity  over  the  adminis- 
tration of  estates,  where  uninterfered  with, 
has  always  been  very  extensive,  neverthe- 
less there  are  some  matters  which  have  al- 
ways fallen  within  the  exclusive  Jurisdiction 
«f  the  common-law  or  ecclesiastical  (probate) 
courts.  Thus  a  court  of  equity,  in  the  absence 
of  statute,  has  no  Jurisdiction  to  admit  a  will 
to  probate;  nor  can  it  avoid  a  will  or  set 
aside  the  probate  thereof,  even  on  the  ground 
'  of  fraud,  mistake,  or  forgery.  Such  Jurisdic- 
tion is  vested  exclusively  in  the  probate 
courts."  In  the  case  of  Simmons  v.  Saul, 
138  U.  S.  439,  11  Sup.  Ct  369,  34  L.  Ed. 
1054,  Mr.  Justice  Lamar  quotes  the  state- 
ment of  Mr.  Justice  Bradley,  in  the  case  of 
Broderlck's  Will,  21  Wall.  603,  22  L.  Ed. 
599,  "that  a  court  of  equity  will  not  enter- 
tain Jurisdiction  to  set  aside  the  probate  of 
a  will,  on  the  ground  of  fraud,  mistake,  or 
forgery;  this  being  within  the  exclusive  Ju- 
risdiction of  the  probate  court."  In  the 
case  of  Johns  v.  Hodges,  62  Md.  525,  Judge 
Irving,  referring  to  the  orphans'  court,  says: 
"The  creation  of  a  court  for  a  particular 
purpose,  and  the  clothing  it  with  all  the 
powers  necessary  to  its  Jurisdiction  over  the 
subject  and  the  parties  interested,  without 
giving  concurrent  Jurisdiction  to  any  other 
tribunal,  by  the  familiar  maxim,  'Designatio 
unius,  exclusio  est  alterlus,'  would  seeni  to 
exclude  the  Jurisdiction  of  any  other  than 
the  one  specially  authorized.  Judge  Story, 
in  Tompkins  v.  Tompkins,  1  Story,  547-554 
[Fed.  Cas.  No.  14,091],  in  discussing  the  like 
question  arising  under  the  law  of  ]^hode 
Island,  says  the  giving  of  Jurisdiction  to  a 
tribunal  to  take  the  probate  of  will,  notwith- 
standing no  exclusive  words  were  used  in 
the  statute,  operated  to  make  the  Jurisdic- 
tion of  the  authorized  tribunal  exclusive  and 
Its  decisions  conclusive  on  the  question. 
Such  decisions,  he  says,  are  of  like  nature 
with  proceedings  In  rem,  'and  necessarily 
conclusive  of  the  matter  In  controversy  for 
the  common  safety  and  repose  of  mankind.' 
The  law  of  Massachusetts  contains  no  exclu- 
sive words,  yet  the  Jurisdiction  of  courts  of 
probate  is  held  to  be  exclusive.  1  Story,  654 
[Fed.  Cas.  No.  14,091],  and  Osgood  v.  Breed, 
12  Mass.  525.  In  2  Greenl.  Ev.  {  672,  it  is 
said  that  this  Is  the  generally  accepted  law 
in  those  states  of  the  Union  ^here  courts  of 
probate  are  established."  See,  also,  2  Pome- 
roy's  Equity,  I  913,  and  Anderson  t.  Ander- 
son, 112  N.  T.  104,  19  N.  B.  427,  2  L.  R.  A. 
176. 

We  think  It  clear  that  the  Jurisdiction  to 
take  probate  of  wills  conferred  by  the  provi- 
sions of  the  Code  upon  the  orphans'  courts 
of  this  state  is  an  exclusive  Jurisdiction ;  and 
libat  a  court  of  equity  has  no  power  to  deter- 


mine whether  a  will  shall  t>e  admitted  to  pro- 
bate, or  to  revoke  an  order  of  the  orphans' 
court,  admitting  a  will  to  probate. 

In  this  case,  the  will  in  question  was  ad- 
mitted to  probate  and  letters  testamentary 
were  granted  by  the  orphans'  court  before 
the  caveat  was  filed ;  and  such  action  of  the 
orphans'  court  cannot  be  reviewed  or  re- 
voked by  a  court  of  equity.  McDaniel  v.  Mc- 
Danlel,  86  Md.  625,  39  Ati.  423;  Stanley  T. 
Safe  Deposit  Co.,  87  Md.  450,  40  Atl.  53. 

The  Code  confers  upon  the  orphans'  courts 
ample  authority  to  hear  and  determine 
caveats  filed  after  a  will  has  been  admitted 
to  probate,  and  to  revoke  letters  previously 
granted ;  and  the  orphans'  court  of  Montgom- 
ery county  is  clothed  by  statute  with  full 
power  to  determine  the  questlona  raised  by 
the  petition  of  the  appellees,  and  to  grant  the 
relief  prayed  by  them. 

[S]  Even  If  It  be  conceded  that  the  aver- 
ment of  the  bill  that  the  appellant  performed 
the  contract  relied  on  is  a  complete  defense 
to  the  objection  that  the  deceased  was  not 
capable  of  making  a  will,  and  that,  where 
that  is  the  only  objection  to  a  wlllv  a  court 
of  equity  should  intervene,  in  order  to  give 
effect  to  such  a  defense,  in  the  case  at  bar, 
there  are  other  clmrges  against  the  will  to 
which  the  defense  relied  on  is  not  a  sufiSdent 
answer,  which  a  court  of  equity  is  without 
Jurisdiction  to  decide  for  the  purpose  of  de- 
termining whether  the  will  in  question  should 
be  admitted  to  probate,  or  whether  the  order 
of  the  orphans'  court,  admitting  it  to  pro- 
bate, should  be  revoked,  and  whlcli.  If  the 
injunction  was  granted,  would  remain  undis- 
posed of.  It  is  said  in  3  Pomeroy's  Equity, 
i  136*2,  that  the  rule  which  authorizes  the 
issuing  of  an  injunction  to  stay  an  action  at 
law,  where  the  defendant  has  a  purely  equi- 
table defense  which  a  court  of  law  cannot 
recognize  and  enforce,  "assumes  that  the  eq- 
uitable questions  contained  in  the  defense  ex- 
tend to  the  entire  cause,  so  that  their  deci- 
sion determines  the  entire  controversy." 
Here,  in  addition  to  the  allegation  that  the 
deceased  was  of  unsound  mind,  the  petition- 
ers rely  upon  the  charge  that  the  alleged  wlU 
was  procured  by  undue  influence,  which,  as 
we  have  said,  is  not  suCaciently  met  by  the 
defense  upon  which  the  appellant  relfes  as 
ground  for  an  injunction^ 

Without  expressing  any  opinion  as  to  the 
right  of  the  appellant  to  enforce  the  alleged 
contract  of  the  deceased  in  a  proper  proceed- 
ing, we  must,  for  the  reasons  stated,  affirm 
the  decree  of  the  court  below,  refusing  to 
grant  the  injunction  asked  for,  and  dismlsa- 
ing  her  bill  of  complaint 

Decree  affirmed,  with  cost!. 
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PROCTOR   et   al.   t.   KEITH   &   PROCTOR 
AMUSEMENT  CO.  et  al. 

(Supreme  Judicial  Court  of  Maine.    May  10, 
1912.) 

Co&POBAnoNS    (J   629*)— Dissolution— Dis- 
position  or  Property  —  CoNTBACT  —  CoN- 

BTBUCTION. 

In  June,  1906,  plaintiff  and  defendant  or- 
ganized a  corporation  in  which  each  held  one- 
half  the  stock,  and  to  which  they  assigned 
leases  on  theaters,  onder  an  agreement  that 
on  any  dissolution  "the  theaters,  including  the 
personal  property,  good  will,  and  business  of 
each  shall  be  retransferred  to  the  party  from 
whom  they  were  respectively  received  by  the 
corporation";  and  any  new  theaters  leased 
should  be  taken  by  the  highest  bidder.  Plain- 
tiff previously  held  a  lease  on  the  F.  theater, 
expiring  in  1912,  subject  to  termination  on  one 
year's  notice  in  case  of  a  sale.  In  April,  1906, 
a  corporation,  whose  control  by  defendant  was 
concealed  by  him,  purchased  the  theater  and 

fave  notice  terminating  the  lease  May  1,  1907. 
'laintiff's  assignment  included  his  rights  under 
this  lease.  In  1907  a  new  lease  was  pven  by 
defendant's  company  to  the  corporation  first 
mentioned.  Held  that,  on  dissolution,  it  was 
not  error  to  award  a  transfer  of  the  lease  op 
the  F.  theater  to  plaintiff  under  the  clause  of 
the  contract  above  qnoted. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  H  2478-2481;  Dec  Dig.  f 
629.*] 

Appeal  from  Supreme  Judicial  Court,'  York 
County,  In  Equity. 

Bill  by  Frederidc  F.  Proctor  and  another 
against  tbe  Keltli  &  Proctor  Amusement 
Company  and  others.  From  the  decree,  de- 
fendants appeal.  Appeal  dismissed.  Decree 
affirmed. 

Argued  before  WHITEHOUSE,  C.  J.,  and 
SPEAR.  CORNISH,  KING,  HALEY,  and 
HANSON,  JJ. 

Verrlll,  Hale  &  Booth,  of  Portland,  and 
William  F.  8.  Hart,  tor  plaintiffs.  Libby, 
Boblnson  ft  Ives,  of  Portiand,  for  defendants. 

WHITEHOUSE,  C.  J.  This  is  an  appeal 
from  a  final  decree  entered  by  a  single  Jus- 
tice in  a  suit  in  equity  brought  by  the  plaln- 
tlfTs,  who  were  owners  of  one  half  of  the 
Btocli  of  the  defendant  company,  against  the 
corporation  and  the  defendants  B.  F.  and  A. 
Paul  Keitb,  who  were  owners  of  the  other 
half  of  the  stock.  It  is  alleged  in  the  plain- 
tiffs' bill  dated  December  30,  1910,  that  the 
defendant  corporation,  the  Keith  &  Proctor 
Afflosement  Company,  was  organized  in 
June,  1906,  by  Benjamin  F.  Keitb  and  Fred- 
erick F.  Proctor,  for  the  purpose  of  combin- 
ing and  operating  under  corporate  ownership 
for  the  common  benefit  of  tbe  stockholder, 
six  tbeaters  in  New  York  and  Jersey  City, 
four  of  which.  Including  the  Fifth  Avenue 
Theater,  bad  prior  to  that  time  been  operat- 
ed by  Mr.  Proctor  and  two  of  them  by  Mr. 
Keith;  that  there  had  been  gross  and  fraud- 
nlent  mismanagement  of  the  affairs  of  the 
corporation  on  the  part  of  the  defendants  B. 
F.  and  A.  Paul  Keith,  tbe  president  and 
treasurer    of    the    company,    respectively. 


whereby  its  property  was  being  wasted; 
that,  by  reason  of  the  friction  between  tbe 
two  equally  divided  factions  of  stockholders. 
It  was  impossible  to  continue  the  business  of 
the  corporation  without  great  injury  to  the 
rights  of  one-half  of  the  stockholders;  and 
that,  by  reason  of  the  premises,  the  purposes 
of  the  corporation  could  not  be  accomplished. 
They  accordingly  ask  that  tbe  affairs  of  tbe 
corporation  be  wound  up  and  the  corporation 
dissolved. 

The  defendtuits  filed  an  answer  denying 
the  charges  of  fraud  and  mismanagement  on 
the  part  of  Mr.  Keith,  but  state  that,  "by 
reason  of  the  differences  of  opinion  that 
have  existed  between  the  two  interests 
which  are  equally  divided."  they  Joined  in 
the  prayer  for  a  dissolution  of  the  corpora- 
tion; and  thereafter,  under  date  of  July  31, 
1011,  the  parties  entered  into  a  stipulation 
whereby  it  was  agreed  that  all  of  tbe  thea- 
ters then  under  the  corporate  management 
should  be  restored  to  the  party  by  whom 
they  were  respectively  contributed  except  the 
Fifth  Avenue  Theater,  the  lease  of  which 
was  to  be  renewed  for  five  years  from  April 
30,  1911.  Thus  all  of  the  important  ques- 
tions raised  by  tbe  bill  and  answer  were  ad- 
justed except  that  relating  to  the  disposition 
of  the  Fifth  Avenue  Theater.  After  hearing, 
a  decree  was  entered  by  a  single  Justice 
"that  the  lease  of  the  Fifth  Avenue  Theater, 
which  tbe  defendant  corporation  now  holds, 
and  which  runs  for  a  term  of  five  years 
from  May  1,  1011,  shall  be  assigned  and  de- 
livered forthwith  as  of  the  date  of  this  de- 
cree to  the  plaintiff  Frederick  F.  Proctor,  to- 
gether with  all  the  personal  property  appur- 
tenant thereto."  The  defendants  took  an  ap- 
peal from  this  decree. 

Prior  to  the  organization  of  tbe  defendant 
corporation,  Mr.  Proctor  and  Mr.  Keith  had 
for  many  years  been  Individually  and  sepa- 
rately engaged  in  the  theatrical  business; 
each  having  the  ownership  of  one  or  more 
tbeaters  and  the  management  and  control  of 
several  others  by  virtue  of  leasehold  inter- 
ests. The  lease  of  the  Fifth  Avenue  Theater, 
which  Mr.  Proctor  held  from  the  Oilsey  es- 
tate when  the  def aidant  corporation  was  or- 
ganized, did  not  by  its  terms  expire  until 
May  28,  1912,  but  it  contained  a  provision 
that  tn  the  event  of  the  sale  of  the  property 
tbe  landlord  might  terminate  his  tenancy  by 
not  less  than  one  year's  notice.  The  proper- 
ty was  in  fact  sold  April  25,  1906,  to  the  In- 
ternational Amusement  ft  Realty  Company, 
which  for  convenience  will  be  hereafter  call- 
ed tbe  International  Company,  and  notice 
was  promptly  given  to  Mr.  Proctor  of  the 
cancellation  of  the  lease,  so  that  the  term 
would  expire  May  1,  1907. 

At  that  time  this  International  Company 
was  wholly  under  the  control  of  Mr  Keith, 
but  this  fact  appears  to  have  been  carefully 
concealed  from  Mr.  Proctor;    Mr.  Keith  bfr 
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Ing  Introduced  to  the  attorney  and  one  of 
the  Incorporators  of  the  International  Com- 
pany under  the  assumed  name  of  "Franklin." 

Under  these  circumstances,  In  order  to 
prevent  the  enormous  expenditures  resulting 
from  the  strenuous  competition  between  the 
managers  of  Taudevllle  theaters,  and  In  the 
belief  that  a  renewal  of  the  lease  of  the 
Fifth  Avenue  Theater  could  doubtless  be  se- 
cured by  the  loyal  assistance  of  Mr.  Keith, 
an  agreement  was  entered  Into  between  Mr. 
Keith  and  Mr.  Proctor  under  date  of  June 
27,  1906,  to  take  effect  as  of  June  4th,  for  the 
consolidation  under  corporate  management 
of  the  six  theaters  therein  specified  for  the 
term  of  10  years.  The  stipulations  In  that 
agreement  specially  involved  in  the  consider- 
ation of  the  appeal  now  before  the  court  are 
found  In  the  following  provisions: 

"  (1)  A  corporation  shall  be  organized  un- 
der the  laws  of  the  state  of  Maine  with  a 
capital  of  $100,000  to  which  corporation  of 
the  party  of  the  first  part  shall  assign  his 
lease  of  the  Union  Square  Theater  in  the 
city  of  New  Tork  and  shall  lease  his  Bijou 
Theater  in  Jersey  City,  now  being  altered, 
and  shall  assign  his  lease  from  Herz  Broth- 
erg  to  the  premises  adjoining  the  same; 
and  the  party  of  the  second  part  shall  like- 
wise assign  his  leases  of  the  23rd  Street  and 
Fifth  Avenue  Theaters  in  the  said  borough 
of  Manhattan  and  shall  lease  his  58th  Street 
and  125th  Street  Theaters  In  said  borough. 
The  Jersey  City,  58th  Street  and  125th 
Street  Theaters  shall  each  l>e  leased  for  a 
term  of  ten  years,  and  said  leases  of  the 
Union  Square,  23rd  Street  and  Fifth  Avenue 
Theaters  and  the  said  Herz  lease  shall  be 
assigned  at  the  rentals  and  on  the  conditions 
stated  in  such  leases  which  rentals  shall  be 
paid  and  conditions  performed  by  said  corpo- 
ration, and  the  assignment  of  the  Fifth  ave- 
nue lease  shall  be  subject  to  the  notice  of 
cancellation  served.     •    •     « >• 

"(17)  With  the  theaters  that  are  to  be 
transferred  to  the  corporation  as  herein  pro- 
vided shall  be  included  all  personal  property 
appurtenant  to  said  theaters  belonging  to  the 
present  proprietor. 

"(18)  At  the  expiration  of  this  contract  by 
limitation  or  otherwise,  the  parties  hereto 
shall  and  will,  as  stockholders  and  directors, 
vote  and  consent  that  the  theaters,  including 
the  personal  property,  good  will  and  business 
of  each,  shall  be  re-transferred  to  the  party 
from  whom  they  were  respectively  received 
by  said  corporation,  and  that  the  board  of 
directors  then  in  office  shall  be  appointed 
trustees  in  liquidation,  provided,  however, 
that  if  any  vacancy  shall  exist  in  the  board 
of  directors  it  shall  be  filled  by  the  election 
of  such  director  or  directors  as  the  parties 
hereto  entitled  to  nominate  shall  designate; 
and  said  declarations  of  trust  shall  so  pro- 
vide. 

"(19)  In  the  event  that  any  new  theaters 
shall  be  erected  or  leased  or  purchased  under 
tills  agreement  and  the  parties  hereto  shall 


no  longer  desire  to  Jointly  own  or  operate 
the  same  after  the  termination  of  this  agree- 
ment as  herein  provided,  the  parties  hereto 
shall  have  the  exclusive  right  to  purchase 
such  theater  or  theaters  together  with  its 
and  their  good  will,  business  and  appurte- 
nances, and  they  shall  be  sold  respectively  to 
such  of  the  parties  hereto  as  shall  offer  the 
highest  price  or  sum  therefor,  unless  the 
parties  hereto  shall  at  tliat  time  otherwise 
agree  in  writing." 

In  accordance  with  this  agreement,  the 
leases  of  the  several  theaters  were  assigned 
to  the  defendant  corporation  as  of  June  4, 
1906.  In  the  assignment  by  Mr.  Proctor  of 
the  lease  of  the  Fifth  Avenue  Theater  is  in- 
cluded all  of  the  personal  property  in  the 
theater  belonging  to  Mr.  Proctor.  It  is  also 
expressly  stated  that  It  is  subject  to  the  no- 
tice terminating  the  lease  on  the  1st  day  of 
May,  1907,  and  It  is  described  in  the  grant- 
ing clause  as  "the  lease  of  my  Fifth  Avoiue 
Theater."  Under  date  of  March  28,  1907.  a 
new  lease  was  given  by  the  International 
Company  to  the  defendant  corporation  for 
the  term  of  four  years  from  May  1, 1907,  ter- 
minating AprU  30,  1911,  at  a  rental  of  $51,- 
000  per  annum.  This  lease  contained  a  cove- 
nant for  a  renewal  lease  at  the  same  rent 
and  on  the  same  terms  and  conditions  for  a 
further  period  of  five  years  from  the  30tb 
day  of  April,  1911,  "provided  the  same  ten- 
ant shall  elect  to  take  such  renewal  I^ise 
and  shall  notify  the  said  landlord  of  his  in- 
tention so  to  do,  in  writing  on  or  before  the 
first  day  of  September,  1910." 

Thereupon  the  defendant  corporation  was 
organized  and  commenced  to  transact  busi- 
ness. At  a  meeting  of  the  directors  held  July 
12,  1906,  it  was  voted  to  accept  the  offer  of 
Mr.  Keith  to  lease  to  the  defendant  corpora- 
tion the  theaters  named  in  the  agreement  in 
consideration  of  500  shares  of  the  stock  of 
the  corporation,  and  the  offer  of  Mr.  Proctor 
to  lease  the  Fifty-Eighth  Street  and  One 
Hundred  and  Twenty-Fifth  Street  theaters 
to  the  corporation  and  to  assign  to  It  "the 
leases,  good  will  and  business  of  his  23rd 
Street  and  Fifth  Avenue  Theaters,"  and  to 
receive  in  payment  therefor  SOO  shares  of 
the  stock  of  the  corporation,  was  accepted 
on  motion  of  Mr.  Keith. 

It  is  unnecessary  to  dwell  upon  the  his- 
tory of  the  company's  operations  during  the 
two  or  three  years  following  its  organiza- 
tion. There  appear  to  have  been  some  dis- 
sensions and  differences  of  opinion  in  re- 
gard to  the  alterations  and  general  manage- 
ment of  the  several  theaters  under  the 
control  of  the  company.  These  minor  dUB- 
cnltles,  however,  arc  not  of  primary  impor- 
tance in  this  case,  which  was  finally  reduced 
to  the  sole  question  whether  the  existing 
lease  of  Fifth  Avenue  Theater  should  be 
assigned  to  Mr.  Proctor  under  the  agreement 
of  June  27,  1906.  But  It  la  contended  that 
the  incidents  which  culnatnated  In  the  corn- 
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mencement  of  tbls  Bult  for  a  dissolution  of 
the  corporation,  and  especially  the  active 
and  persistent  efforts  of  Mr.  Keith  to  pre- 
vent the  renewal  of  the  lease  of  the  Fifth 
ATcnue  Theater  which  would  expire  April 
30,  1911,  have  marked  significance  upon  Mr. 
Keith's  attitude  and  understanding  at  the 
time  In  regard  to  the  restoration  of  that 
theater  to  Mr.  Proctor  in  the  event  of  a  dis- 
solution. 

It  has  been  seen  that  by  a  covenant  In 
that  lease  the  defendant  corporation,  of 
which  Mr.  Keith  was  president  and  one  of 
the  executive  committee,  was  entitled  to  a 
renewal  lease  for  five  years  from  the  Inter- 
national Company,  which  was  owned  and 
controlled  by  Mr.  Ktith,  provided  notice  in 
writing  of  Its  election  to  take  such  renewal 
lease  should  be  given  by  the  defendant  cor- 
poration to  the  International  Company  on 
or  before  the  1st  day  of  September,  1910. 
The  renewal  of  this  lease  bad  been  the  sub- 
ject of  discussion  between  the  parties  in  the 
autumn  of  1909,  but,  on  account  of  the  pro- 
longed absence  of  Mr.  Keith,  his  co-opera- 
tion in  giving  the  required  notice  in  writing 
of  an  election  to  take  such  a  renewal  lease 
could  not  be  obtained,  and,  before  leaving 
for  his  summer  residence,  Mr.  Proctor,  act- 
ing as  vice  president  and  executive  manager 
In  the  absence  of  Mr.  Keith,  sent  such  a  no- 
tice in  writing  to  the  International  Com- 
pany under  date  of  July  18,  1910.  This  no- 
tice appears  to  liave  been  duly  received  by 
Mr.  Keith  as  owner  of  the  International 
Company,  but  it  was  not  acknowledged  until 
Octooer  21,  1910,  seven  weeks  after  the  time 
had  expired  for  giving  a  renewal  notice.  In 
this  reply  a  request  is  made  for  an  extract 
from  the  records  and  by-laws  showing  that 
the  notice  was  duly  authorized.  The  next 
day  Mr.  Keith,  as  president  of  the  defend- 
ant corporation,  wrote  a  letter  to  the  In- 
ternational ,  Company  owned  by  him  inter- 
posing the  technical  objection  that  the  notice 
received  the  day  before  was  not  a  legal  one 
because  not  authorized  by  the  board  of  direc- 
tors or  the  executive  committee.  October 
31st  he  made  the  suggestion  that  the  com- 
pany most  not  be  without  a  tenant,  and  No- 
vember 17th  he  stated  that  the  Fifth  Avenue 
Theater  might  be  put  on  the  market  to  be 
leased  to  the  highest  bidder.  It  must  be 
admitted  that  the  correspondence  between 
the  parties  in  r^ard  to  a  renewal  of  tbls 
lease,  considered  in  relation  to  the  fact  that 
these  two  parties  were  equal  stockholders 
and  both  officers  of  the  defendant  corpora- 
tion, discloses  a  continual  resort  on  the  part 
of  Mr.  Keith  to  disingenuous  endeavors  to 
disguise  his  ownership  of  the  International 
Company  tn  the  hope  of  creating  a  belief  in 
the  mind  of  Mr.  Proctor  that  he  was  deal- 
ing with  one  occupying  the  position  of  a 
partner  In  baslness  and  not  with  a  liostile 
competitor.  It  Is  claimed  in  behalf  of  the 
plaintiff  Proctor  and  of  the  defendant  cor- 


poration that,  in  pursuing  this  course,  Mr. 
Keith  was  endeavoring  to  take  advantage 
of  his  position  to  deprive  the  corporation  of 
its  most  valuable  asset  in  order  to  obtain 
control  of  the  Fifth  Avenue  Theater  for  Ids 
personal  benefit;  it  being  admitted  that  Mr. 
Keith  was  the  sole  owner  of  the  Interna- 
tional Company  which  was  the  lessor  of  tliat 
theater. 

It  is  true  that,  after  a  complaint  was  en- 
tered in  the  New  York  court  charging  Mr. 
Keith  with  devising  an  unjust  scheme  to  de- 
prive the  defendant  corporation  of  its  renew- 
al lease,  Mr.  Keith  was  finally  Induced  to 
enter  into  the  stipulation  hereinbefore  men- 
tioned agreeing  to  a  renewal  of  the  lease  and 
to  a  dissolution  of  the  corporation.  But  It 
is  argued  that  Mr.  Keith  would  never  have 
resorted  to  such  questionable  methods  to 
prevent  a  renewal  of  the  lease  unless  he  liad 
then  understood  that.  In  the  event  of  a  dis- 
solution of  the  defendant  corporation,  the 
Fifth  Avenue  Theater,  with  Its  existing  lease 
for  five  years,  yielding  a  total  rental  of 
$255,000,  would  pass  to  Mr.  Proctor  under 
the  terms  of  the  agreement  of  June  27,  1900. 

The  respective  contentions  of  the  parties 
in  regard  to  the  proper  interpretation  of  the 
express  terms  of  this  agreement  of  June 
27th,  and  especially  of  the  provisions  of  par- 
agraph 18  hereinbefore  quoted,  will  now  be 
more  critically  examined  and  considered. 

It  has  been  seen  that  in  i)aragraph  18  of 
that  agreement  It  is  provided  that,  in  the 
event  of  a  dissolution  of  the  corporation, 
"the  theaters,  including  the  personal  prop- 
erty, good  will  and  business  of  each,  shall 
be  re-transferred  and  assigned  to  the  party 
from  whom  they  were  respectively  received 
by  the  corporation,"  and  in  paragraph  19  it 
is  provided  that,  in  case  "any  new  theaters 
shall  be  erected  or  leased  or  purchased  un- 
der this  agreement,  and  the  parties  hereto 
shall  no  longer  desire  to  jointly  own  or  op- 
erate the  same  after  the  termination  of  this 
agreement,  •  •  •  they  shall  be  sold  re- 
spectively to  such  of  the  parties  hereto  as 
shall  offer  the  highest  price  or  sum  there- 
for." 

The  question  now  before  the  court  Is 
whether  the  decree  of  the  single  justice  that 
the  present  lease  of  Fifth  Avenue  Theater 
shall  be  "assigned  and  delivered"  to  Mr. 
Proctor  is  clearly  wrong.  It  is  not  in  contta- 
versy  that  in  determining  tltat  question  this 
court  will  be  governed  by  the  terms  of  the 
above  agreement  so  far  as  they  are  appli- 
cable, either  when  considered  by  themselves 
or  construed  in  the  light  of  the  circumstanc- 
es, and,  if  there  is  nothing  in  the  agreement 
controlling  the  disposition  of  the  present 
Fifth  Avenue  lease,  that  the  rule  of  the 
common  law  must  apply  and  the  lease  be 
treated  as  a  corporate  asset  to  be  disposed 
of  for  the  benefit  of  all  the  stockholders. 

It  Is  contended  in  behalf  of  the  defendants 
that,  when  the  terms  of  paragraph  18  of 
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this  agreement  are  brought  Into  contact  with 
the  surrounding  circumstances,  a  latent  am- 
biguity Is  developed  respecting  the  meaning 
to  be  ascribed  to  the  word  "theaters"  in  the 
clause  "the  theaters  shall  be  retransferred," 
etc.,  and  this  ambiguity  is  removed  by  an 
examination  of  the  extrinsic  evidence  In  the 
case  showing  the  surrounding  circumstances, 
the  situations  and  conduct  of  the  parties  at 
that  time,  and  the  practical  construction  sub- 
sequently given  to  the  contract  by  the  par- 
ties themselves.  It  is  contended  that,  when 
the  terms  of  the  contract  are  thus  examined 
and  Interpreted  in  the  light  of  the  subject- 
matter  to  which  they  relate,  the  word  "thea- 
ters" In  the  clause  mentioned  must  be  deem- 
ed to  have  been  employed  to  designate  the 
leasehold  Interests  which  were  transferred 
under  the  agreement  and  to  be  retransferred. 
It  has  been  seen  that,  by  reason  of  the 
sale  of  the  Fifth  Avenue  Theater  to  Mr. 
Keith's  International  Company,  the  lease  of 
that  theater,  actually  transferred  by  Mr. 
Proctor  to  the  defendant  corporation  under 
the  agreement  in  question,  was  terminated 
May  1,  1907,  and  that  the  renewal  lease  In 
controversy  expiring  April  30,  1916,  was  not 
the  Identical  lease  which  was  In  fact  trans- 
ferred to  the  defendant  corporation  by  Mr. 
Proctor.  It  is  accordingly  Insisted  in  behalf 
of  the  defendants,  first,  that  the  disposition 
of  that  lease  is  not  controlled  by  paragraph 
18  of  the  agreement,  and  that  It  must  be 
treated  as  a  corporate  asset;  second,  that 
If  It  Is  not  to  be  treated  as  a  corporate  as- 
set, but  Is  held  to  be  within  the  provisions 
of  paragraph  18,  It  must  be  treated  as  a 
lease  received  by  the  corporation  from  Mr. 
Keith;  and,  third,  that  If  Mr.  Proctor's  con- 
tention Is  sustained,  and  the  Fifth  Avenue 
Theater  is  found  to  be  a  "theater"  assign- 
ed by  him  to  the  corporation,  he  is  only 
entitled  to  have  It  retransferred  to  him  for 
'the  term  of  the  lease  which  he  assigned,  viz., 
for  the  term  of  10  months  and  21  days. 
'  In  the  exhaustive  argument  of  counsel  for 
the  defendants,  no  consideration  appears  to 
have  been  omitted  which  would  have  any 
legitimate  tendency  to  support  their  conten- 
tions. 

But  the  plaintiffs  earnestly  contend  that 
In  the  clause  in  question  relating  to  the  re- 
transfer  of  "theaters"  the  parties  must  be 
presumed  to  have  intended  what  they  have 
plainly  expressed  and  that,  since  It  is  not  al- 
lowable to  "interpret"  what  has  no  need  of 
Interpretation,  there  is  no  reason  for  a  con- 
struction of  language  which  they  claim  Is 
capable  of  only  one  meaning.  They  further 
insist  that,  if  the  clause  can  reasonably  be 
considered  ambiguous,  the  extrinsic  evidence 
«nly  serves  to  strengthen  their  claim  that,  in 
the  contemplation  of  the  parties,  the  word 
'heaters"  was  not  synonymous  with  the 
word  "leases"  and  was  not  employed  to  des- 
ignate simply  those  leasehold  Interests  ex- 
isting at  the  date  of  the  agreement  June  27, 


1906.  They  claim  that  when  all  of  the  evi- 
dence In  the  case  is  considered  fonr  proposi- 
tions are  satisfactorUy  established:  First. 
that  the  Fifth  Avenue  Theater  was  received 
by  the  defendant  corporation  from  Mr.  Proc- 
tor within  the  meaning  of  paragraph  18  of 
the  agreement  by  virtue  of  an  assignment  of 
his  lease,  and  that  he  is  now  entitled  to  have 
it  retransferred  to  him  under  the  same  agree- 
ment; second,  that  the  Fifth  Avenue  is  ob- 
viously not  a  "new"  theater  within  the  mean- 
ing of  paragraph  19  of  the  agreement,  and 
Is  not  to  be  sold  to  the  highest  bidder  under 
that  provision;  third,  that  this  theater  can- 
not be  held  to  have  been  received  from  Mr. 
Keith  simply  because  the  existing  renewal 
lease  comes  from  the  International  Company, 
the  stock  of  which  is  owned  by  him;  and, 
fourth,  that  this  provision  of  the  agreement 
was  manifestly  intoided  by  the  parties  to 
cover  the  disposition  of  all  of  the  property 
put  Into  the  corporation  including  the  Fifth 
Avenue  Theater,  as  well  as  the  Twenty-Third 
Street  and  Union  Square  Theaters,  and  that 
the  Fifth  Avenue  Theater  cannot  now  be  held 
to  be  a  corporate  asset 

In  the  elaborate  discussion  of  these  prop- 
ositions by  the  counsel,  another  complete 
analysis  of  the  evidence  is  presented  from 
the  plaintiffs'  point  of  view. 

It  may  be  true  that  the  question  presented 
for  decision  Is  not  entirely  free  from  diffi- 
culty and  doubt,  but,  after  a  careful  reading 
of  ttie  evidence  and  a  patient  study  of  the 
history  of  the  case  in  the  light  of  the  lumi- 
nous discussions  of  counsel,  it  Is  the  opinion 
of  the  court  that  the  decree  of  the  single  Jus- 
tice that  the  existing  lease  of  Fifth  Avenue 
Theater  shall  be  assigned  to  Mr.  Proctor  is 
not  shown  to  be  clearly  erroneous. 

It  cannot  be  doubted  that,  by  virtue  of  the 
stipulations  in  this  contract  the  parties  in- 
tended to  provide,  in  the  event  of  dissolution, 
for  the  disposition  of  all  the  theaters  tiien 
under  the  management  of  the  defendant  cor- 
poration and,  as  far  as  practicable,  to  re- 
store each  to  the  position  he  occupied  before 
the  corporation  was  organized.  In  specify- 
ing in  bis  letter  to  Mr.  Keith  the  theaters 
claimed  by  him  under  the  contract  Mr.  Proc- 
tor mentions  the  Fifth  Avenue,  Twenty- 
Third  Street,  Fifty-Eighth  Street  and  One 
Hundred  and  Twenty-Fifth  Street  Theaters 
and  concedes  to  Mr.  Keith  the  Union  Square 
and  Jersey  City  Theaters;  and  in  his  reply 
Mr.  Keith  contests  Mr.  Proctor's  claim  only 
to  the  Fifth  Avenue  Theater.  But  it  ap- 
pears that  the  Fifth  Avenue,  Twenty-Third 
Street,  and  Union  Square  were  all  in  the 
same  class  for  the  reason  that  the  lease  of 
each  had  expired  after  1906  and  a  new  leasee 
given  to  the  corporation.  If  it  be  held  that 
the  parties  did  not  Intend  that  the  Fifth 
Avenue  Theater  should  be  retransferred  to 
Mr.  Proctor  In  dissolution  of  lihe  corjwra- 
tion,  the  same  construction  applied  to  the 
Union  Square  and  Twenty -Third  Street  Thea- 
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ters  would  have  prevented  the  transfer  of 
these  theaters  to  Mr.  Keltb  and  Mr.  Proctor, 
respectively,  and  thna  one-half  of  the  thea- 
ters would  have  remained  undisposed  of  by 
tbe  contract 

The  conduct  and  declaration  of  tbe  parties 
before  the  Institution  of  this  suit,  with  refer- 
ence to  the  other  two  theaters,  have  Impor- 
tant significance  as  to  their  understanding  of 
the  contract  with  respect  to  tbe  Fifth  Ave- 
nue. If  Mr.  Keith  thus  acquiesced  in  Mr. 
Proctor's  view  that  the  Cnlon  Square  Thea- 
ter should  revert  to  Mr.  Keith,  and  that  the 
Twenty-Third  Street  Theater  should  revert 
to  Mr.  Proctor  on  dissolution,  it  Is  strong  evi- 
dence that  Mr.  Keith  understood  that  each 
theater  should  be  restored  to  tbe  one  from 
whom 'the  corporation  received  it,  although 
the  term  of  the  lease  then  existing  may  have 
been  extended  by  a  subsequent  lease  or  leas- 
es. It  is  not  controverted  by  the  defendants 
that,  if  the  Fifth  Avenue  Theater  was  re- 
ceived by  the  corporation  from  Mr.  Proctor, 
it  should  be  retransferred  to  him  for  at  least 
a  term  equal  to  that  of  bis  unexpired  lease 
at  the  time  the  corporation  was  organized. 
But  If  the  word  "theaters"  in  paragraph  18 
was  intended  to  be  synonymous  with  the 
word  "leases"  as  claimed  by  the  defendants, 
the  logical  conclusion  would  seem  to  be  that, 
as  tbe  lease  of  this  theater  which  the  cor- 
poration received  from  Mr.  Proctor  had  ex- 
pired, there  would  be  nothing  to  be  restored 
to  Um.  But  the  word  "theaters,"  and  not 
the  word  "leases,"  was  employed  to  express 
the  nnderatanding  of  the  parties. 

It  lus  been  noticed  that  paragraph  17  of 
the  agreement  provides  that  tbe  retransfer 
of  the  theater  shall  include  the  personal 
property,  good  will,  and  business  of  each,  and 
it  Is  worthy  of  mention  that  about  two  years 
before  the  corporation  was  organized  Mr. 
Proctor  exi>ended  $7,000  for  new  chairs  for 
the  Fifth  Avenue  Theater,  and  that  the  as- 
signment of  his  lease  expressly  included  all 
personal  property  in  the  theater  belonging  to 
him.  It  does  not  seem  probable  that  this 
personal  property  would  have  been  included 
In  the  transfer,  without  any  stipulation  for 
its  return,  unless  he  had  understood  that  the 
theater  was  to  be  retransferred  to  him  to- 
gether with  his  chairs. 

Again,  in  Mr.  Keith's  efforts  to  refute  the 
charge  in  the  plaintiff's  bill  that  he  Imd  so 
managed  that  the  theaters  wliicb  would  re- 
vert to  him  were  kept  in  good  repair,  wtiile 
those  which  would  revert  to  Mr.  Proctor 
were  not  so  maintained,  he  states  in  bis  a£B- 
daTit  that  lie  had  spent  $87,000  on  the  Proc- 
tor theaters,  including  the  Fifth  Avenue, 
thns  indicating  that  he  understood  that  the 
theater  would  revert  to  Mr.  Proctor  imder 
the  contract.  Indeed,  when  the  contract  is 
•'onsidered  with  reference  to  the  circumstanc- 
es existing  at  the  time  it  was  made,  it  is  not 
improbable  that  Mr.  Keith  intended  to  have 


it  so  drawn  that,  in  tbe  event  of  an  early 
dissolution  of  the  corporation,  Mr.  Proctor 
would  be  obliged  to  take  tlie  Fifth  Avenue 
Theater,  since  Mr.  Keith  would  then  receive 
a  large  rental  for  a  theater,  which  in  ^June, 
1006,  showed  a  loss  of  $30,000,  and  in  June, 
1907,  a  loss  of  $54,000. 

But  ,a  further  discussion  of  the  evidence 
in  detail  would  be  unprofitable.  There  was 
sufficient  evidence  to  warrant  the  conclusion 
of  the  single  Justice  that  in  the  contract  of 
June  27,  1906,  tbe  parties  contemplated  that 
each  theater  should  be  "retransferred  and 
assigned"  to  the  party  from  whom  It  was  re- 
ceived, with  the  leasehold  interest  pertaining 
to  it,  at  the  time  of  the  dissolution  of  the  cor- 
poration, and  that  tbe  Fifth  Avenue  Tbeatw 
was  received  from  Mr.  Proctor  by  the  corjio- 
ration  witliin  the  meaning  of  the  contract  in- 
terpreted in  the,  light  of  all  the  circumstanc- 
es and  the  conduct  of  the  parties. 

The  defendants'  final  suggestion  that  the 
decree  from  which  this  appeal  was  taken  is 
inequitable  should  be, considered.  If  at  all,  in 
the  light  of  the  fact  that  Mr.  Keith  will  re- 
ceive a  rental  of  $51,000  a  year  for  this  thea- 
ter during  the  remaining, four  years;  $6,000 
a  year  more  than  was  received  from  the  611- 
sey  estate. 

The  date  fixed  in  the  decree  for  the^assign- 
mmt  of  the  existing  lease  to  Mr.  Proctor  Is 
suCBciently  favorable  to  the  defendants. 

The  certificate  will  therefore  be:  Appeal 
dismissed. 

Decree  below  affirmed. 


STATE  V.  ERELAND  et  aL 

(Supreme  Judicial  Court  of  Maine.    June  4, 
1912.) 

1.  Indictment  and   Infobkatidn   (g  11*)— 

INDICTKKNT   AS  PABT   OF   RECORDS. 

An  indictment  duly  found,  returned,  and 
filed  becomes  a  part  of  the  records  of  the 
court. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  tS  62-75;  Dec. 
Dig.  §  11.*] 

2.  Courts    (|    113*) —Becobds'— Judicial 
Power. 

At  common  law  and  independent  of  any 
statute,  courts  have  inherent  power  to  pre- 
serve and  protect  their  own  records  and  to 
substitute  copies  of  lost  records. 

[Ed.  Note. — For  other  cases,  see  Courts, 
Cent.  Dig.  H  365,  366;   Dec.  Dig.  §  113.»] 

3.  indictment   and  information   {|   14*)— 
Lost  Indictment— Substitution. 

Copy  of  a  lost  or  mislaid  indictment  may 
be  substituted  by  order  of  the  trial  court  as 
soon  as  the  los?  is  discovered  and  before  the 
case  is  submitted  to  tbe  jury,  but  omission  to 
do  so  before  conviction  is  not  fatal;  the  sub- 
stitution being  properly  made  upon  satisfactory 
evidence  at  a  forthcoming  nisi  prius  term. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig;  it  77-82;  Dec. 
Dig.  {  14.*] 

Exceptions  from  Supreme  Judicial  Court, 
Aroostook  County. 
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Lntber  J.  Ireland  and  another  were  con- 
Tlcted  of  adultery,  and  bring  exceptions.  Ex- 
ertions overmled. 

Argued  before  WHITBHOUSE,  C.  X,  and 
CORNISH,  KINO,  BIRD,  HALEY,  and 
HANSON,  JJ. 

Perley  C.  Brown,  Co.  Atty.,  of  Presque  Isle, 
for  the  State.  Powers  &  Archibald,  of  Houl- 
ton,  for  defendants. 

CORNISH,  X  An  Indictment  for  adultery 
was  duly  found  and  returned  against  the  de- 
fendants by  the  grand  jury  at  the  April  term, 
1911,  of  the  Supreme  Judicial  Court  for 
Aroostook  county  and  placed  in  the  files  of 
the  court  by  the  clerk.  Upon  this  indictment 
the  respondents  were  arraigned  and  severally 
pleaded  not  guilty.  A  jury  was  thereupon 
Impaneled,  the  indictment  was  read  to  the 
jury,  and  the  case  proceeded  to  trial.  At 
some  later  stage  of  the  trial  and  before  the 
case  was  finally  submitted  to  the  jury,  it  was 
discovered  that  the  indictment  had  disap- 
peared, whether  it  was  mislaid  or  lost  or 
accidentally  destroyed  or  abstracted  is  not 
known.  No  copy  was  substituted.  In  the 
course  of  the  charge  the  presiding  justice 
Instructed  the  jury,  that,  although  the  in- 
dictmoit  had  disappeared  and  could  not  be 
taken  to  the  jury  room  with  them,  yet  inas- 
much as  the  respondents  had  been  arraigned 
upon  it  and  had  pleaded  to  it,  and  it  had 
bem  read  to  the  jury  In  presenting  the  re- 
spondents for  trial,  he  should  permit  them  to 
retire  and  return  a  verdict  in  its  absence. 

The  jury  subsequenUy  returned  a  verdict  of 
guilty.  Counsel  for  respondents  before  the 
verdict  was  taken  seasonably  objected  to  re- 
ceiving any  verdict  in  the  absence  of  the  in- 
dictment, and  also  moved  the  discharge  of  the 
respondents  for  the  same  reason.  The  presid- 
ing justice,  however,  received  the  verdict 
and  subsequoitly  pronounced  sentence  upon 
one  of  the  respondents  while  the  case  against 
the  other  was  continued  for  sentence.  The 
case  is  before  the  court  on  the  respondoita' 
exceptions  to  these  rulings. 

This  presents  a  question  of  novel  impres- 
sion In  this  state.  What  are  the  powers  of 
the  court  in  case  an  original  indictment  is 
missing  from  the  files?  Is  it  indispensable 
to  the  validity  of  a  sentence  that  the  indict- 
ment should  be  among  the  records  at  the 
time  sentence  is  pronounced?  This  is  an  im- 
portant question  because  the  rights  not  only 
at  the  accused  but  of  the  public  are  affected 
by  its  answer. 

[1,2]  It  must  of  coarse  be  conceded  that 
an  indictment  duly  found  by  the  grand  jury, 
duly  returned  to  court  and  filed  by  the  clerk, 
becomes  at  once  a  part  of  the  records  of  the 
court,  and  there  must  be  and  is  an  inherent 
power  in  the  court  to  preserve  and  protect 
Its  own  records.  Shepley,  J.,  In  speaking 
of  civil  actions,  and  we  seis  no  reason  why 
the  words  would  not  apply  with  equal  force 
to  criminal  causes,  said:    "Every  court  of 


record  has  power  over  Its  own  records  and 
proceedings  to  make  them  conform  to  its 
own  sense  of  justice  and  truth  so  long  as 
they  remain  incomplete  and  until  final  Judg- 
ment has  been  entered."  Lothrop  v.  Page, 
26  Me.  119. 

The  record  Itself  is  but  the  outward  evi- 
dence of  a  cause  to  which  the  jurisdiction 
of  the  court  has  attached.  That  Jurisdiction 
cannot  be  taken  away  by  the  mere  loss  or 
abstraction  of  a  part  of  the  record.  Rather 
the  Jurisdiction  remains  and  the  missing  rec- 
ord should  be  supplied  or  substituted  in 
such  manner  as  the  court  Itself  may  pre- 
scribe. 

As  the  Supreme  Court  of  Alabama  said  in 
Bradford  v.  State,  64  Ala.  230,  where  the 
indictment  was  lost  after  plea  had  been  en- 
tered and  the  trial  had  begun:  "Courts  of 
record,  independent  of  express  legislation, 
have  power  to  substitute  any  of  the  files  or 
records  which  may  be  lost  or  destroyed.  The 
power  is  a  matter  of  necessity,  whether  the 
loss  occurs  while  the  cause  is  in  fieri,  be- 
fore it  has  progressed  to  final  judgment,  or 
after  such  judgment  has  been  rendered,  and 
whether  the  loss  is  of  the  whole  record  or 
of  papers  which  when  it  Is  finally  made  up 
will  constitute  a  part  of  it" 

This  succinct  statement  of  a  fundamental 
principle  we  adopt  as  indispensable  in  the 
administration  of  criminal  law.  If  the  court 
does  not  possess  the  power  to  authorize  the 
substitution  of  a  lost  indictment,  the  rights 
of  the  public  are  at  the  mercy  not  merely  of 
accident  but  of  design  and  the  destruction 
of  a  courthouse  with  its  contents  by  fire  Is 
equivalent  to  a  Jail  delivery. 

The  decisions  In  other  states  are  not  In 
entire  harmony,  but  it  can  safely  be  assert- 
ed that  the  overwhelming  weight  of  author- 
ity has  so  solved  the  problem  as  to  protect 
all  the  legal  rights  of  the  accused  on  the  one 
hand  and  of  the  public  on  the  other  without 
allowing  the  accused  to  escape  his  deserts 
either  through  accident  or  artifice. 

In  some  states  statutes  have  been  passed 
expressly  conferring  this  power  in  criminal 
cases,  as  in  Arkansas,  Miller  v.  State,  40  Ark. 
488;  Louisiana,  State  v.  Heard,  49  La.  Ann. 
375,  21  South.  632;  Oklahoma,  Harmon  v. 
Territory,  9  Okl.  313,  60  Pac.  115;  and  In 
Texas,  Schultz  v.  State,  15  Tex.  App.  268,  49 
Am.  Rep.  194. 

In  otber  states  the  court,  while  acknowl- 
edging the  inherent  common-law  power,  have 
construed  statutes  apparently  originally  de- 
signed to  cover  substitution  in  civil  actions 
only  to  Include  criminal  cases  as  well.  See 
State  V.  Gardner,  13  Lea  (Tenn.)  134,  49  Am. 
Rep.  660 ;  Roberson  v.  State,  45  Fla.  94,  34 
South.  294. 

In  many  jurisdictions,  however,  the  coorts 
have  assumed  and  exercised  the  power  of 
substitution  Independent  of  any  statute. 

In  Ganaway  v.  State,  22  Ala.  r72,  a  major- 
ity of  the  court  denied  the  power  of    the 
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trial  court  to  snbstltnte  an  Indictment  before 
arraignment  and  trial.  Bat  in  the  later  case 
of  Bradford  t.  State,  54  Ala.  230,  the  indict- 
ment was  lost  after  arraignment  and  plea, 
and  the  substitution  of  a  copy  during  the 
trial  was  permitted. 

In  the  early  case  of  State  7.  Harrison,  10 
Yerg.  (Tenn.)  542,  it  was  held  that  a  Judge 
could  not  supply  a  lost  indictment  upon  affl- 
darits  of  others  and  independent  of  his  own 
recollection,  but  this  decision  was  overruled 
in  the  later  case  of  State  v.  Gardner,  13  Len 
(Tenn.)  134,  49  Am.  Kep.  660,  in  which  it  was 
beld  that  the  substitution  might  be  made 
npon  affidavits  independent  of  the  recollec- 
tion of  the  Judge.  In  that  case  10  indict- 
ments were  stolen  from  the  clerk's  files  after 
arrest  but  before  triaL 

Without  quoting  at  length  further  from 
decisions  in  other  states,  suffice  It  to  say  that 
the  Inherent  power  of  the  court  at  common 
law  has  been  accepted  as  authority  for  sub- 
Btltntlon  tn  the  following  states: 

In  South  Dakota,  State  v.  Circuit  Ot,  20 
S.  D.  122,  104  N.  W.  1048  (1905). 

In  MLssUslppi,  McGulre  v.  State,  76  Miss. 
sM,  25  South.  495   (1899). 

In  West  Virginia,  State  ▼.  Strayer,  68  W. 
Va.  676,  62  S.  E.  682  a906),  where  the  In- 
dictment was  lost  after  verdict  of  gnllty 
rendered. 

In  Pennsylvania,  Commonwealth  t.  Bett- 
er, 14  Pa.  Super.  Ct  430. 

In  Iowa,  State  v.  Rivers,  68  Iowa,  102,  12 
N.  W.  117,  43  Am.  R^.  112;  State  v.  Stevls- 
ger,  61  Iowa,  623,  16  N.  W.  746;  State  v. 
Shank,  79  Iowa,  47,  44  N.  W.  241  a890). 
In  Indiana,  Buckner  ▼.  State,  56  Ind.  208. 
In  Missouri,  .State  v.  Simpson,  67  Mo.  647; 
State  V.  Paul,  87  Mo.  App.  47  (1900);  and 
!^tate  ▼.  McCarver,  194  Mo.  717,  92  S.  W.  684 
a906). 

The  contrary  view  Is  held  in  Bradshaw 
T.  Commonwealth,  67  Va.  507,  86  Am.  Dec. 
722.  but  It  has  not  been  generally  followed, 
and  the  citations  above  given  abundantly 
warrant  the  general  doctrine  laid  down  by 
text-writers  that  a  copy  may  be  substituted 
independent  of  an  authorizing  statute.  1 
Bish.  Crlm.  Proc.  |  1400;  22  Oyc.  p.  221 ;  10 
Ency.  PI.  &  Pp.  p.  417. 

[I]  But  the  respondents  further  contend 
that,  eyen  If  a  copy  might  have  been  substi- 
tuted when  the  loss  was  discovered,  none 
was  In  fact  substituted  and  a  verdict  could 
not  legally  be  rendered  or  sentence  passed 
without  either  the  original  indictment  or  a 
copy  on  the  flies  of  tlie  court  Why  not? 
No  legal  or  constitutional  right  of  the  re- 
spondents has  been  sacrificed  or  Invaded. 

The  Constltntloa  of  Maine,  art.  1,  §  7,  pro- 
rides  that,  "No  person  shall  be  held  to  an- 
swer for  a  capital  or  infamous  crime  unless 
on  a  presentment  or  indictment  of  a  grand 
Jnry,"  with  certain  exceptions  immaterial 
here.    Tlitg  provision  has  been  fully  complied 


with.  The  indictment  had  been  returned  by 
the  grand  Jury  and  to  it  the  respondents  had 
pleaded  and  placed  themselves  on  trial  as 
the  docket  entries  prove,  thus  admitting  its 
verity.  Their  next  constitutional  right  was 
to  the  verdict  of  a  Jury  duly  impaneled  and 
sworn  which  they  had  accepted  as  their  tri- 
bunal.   This  right  was  fully  given  them. 

It  was  a  right  that  could  not  be  taken 
from  them  by  the  mere  loss  or  abstraction 
of  a  paper,  and  the  state  bad  the  correspond- 
ing right  that,  notwithstanding  such  loss  or 
abstraction,  the  case  should  proceed  and  a 
Judgment  of  conviction  or  acquittal  be  ren- 
dered. These  rights  are  too  sacred  to  be 
impaired  by  the  accidental  loss  or  willful  ab- 
straction of  papers  during  the  trial,  and  the 
mere  fact  that  the  Jury  did  not  have  the  In- 
dictment with  them  in  the  Jury  room  could 
not  nullify  all  that  had  gone  before.  The 
issue  had  already  been  made  up.  The  Jury 
knew  the  nature  of  the  ofTense  charged  and 
the  parties  involved.  The  presence  or  ab- 
sence ot  the  Indictment  Itself  could  not  aid 
or  hinder  them  in  reaching  their  verdict. 
It  did  not  in  this  case.  Such  meritless  tech- 
nicalities should  not  be  permitted  to  thwart 
the  adminstration  of  criminal  Jjistice. 

The  remaining  constitutional  right  vouch- 
safed to  the  accused  is  that  they  shall  not  be 
put  twice  in  Jeopardy  for  the  same  otFense. 
This  can  be  secured  by  substituting  a  copy 
for  the  original.  Such  copy  can  be  readily 
prepared  by  the  county  attorney  who  drafted 
the  orlginaL  The  notes  of  the  stenographer 
at  the  trial  will  furnish  all  necessary  data 
as  to  place,  time,  and  parties,  so  that  no  pos- 
sible error  can  creep  in.  Such  a  copy  duly 
certified  by  the  county  attorney  as  such  can 
by  order  of  court  at  the  next  term  be  placed 
on  file  In  lieu  of  the  original  and  the  rights 
of  the  respondents  be  thereby  safely  guarded. 

It  would  have  been  proper  for  the  county 
attorney  to  ask  for  such  substitution  as  soon 
as  the  loss  was  discovered,  but  the  omission 
to  do  so  at  that  time  was  not  fatal.  Sub- 
stitution can  be  made  by  the  court  upon  sat- 
isfactory evidence  at  the  coming  term,  and 
the  rights  of  the  respondents  on  the  one  band 
and  of  the  public  on  the  other  be  fully  pro- 
tected. 

The  rulings  of  the  presiding  Justice  t>elng 
free  from  exceptionable  error,  the  oitry 
must  be  exceptions  overruled. 


FORD  V.  ERSKINK  et  aL 

(Supreme  Judicial  Court  of  Maine.     June  4, 
1912.) 

1.  HlOHWATB     (J    72*)— Altkbation— Pbo- 
CEKDiNQs— Validity. 

Where,  npon  petition  to  the  county  com- 
miMionera  for  alteration  of  an  alleged  exist- 
ing highway,  the  return  of  the  commiBsioners 
contains  no  express  adjudication  that  the  al- 
leged highway  is  a  highway,  and  shows  the  al- 
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teration  by  them  of  a  town  road,  their  record 
will  be  held  void  for  want  of '  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  {{  239-252;    Dec.  Dig.  i  72.»] 
2.  Highways  (|  70*)— "Location"— "Axtkb- 

AWON." 

"Location"  of  a  highway  and  "alteration" 
of  a  highway  do  not  amount  to  the  same  thing. 

[Ed.  Note. — For  other  cases,  see  Hijfhways, 
Cent.  Dig.  §§  234,  235,  238:   Dec.  Dig.  $  70.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,   pp.  4219-4222;    vol.  8,  p.  7709;    voL 
1.  pp.  360-365.] 
SL  Cebtiorabi     (I     69*)  —  Disposition     of 

fl  ATTRBi 

Under  Rev.  St.  c.  104,  fg  14,  15,  on  de- 
nial of  a  petition  for  certiorari,  it  is  improper 
to  affirm  the  record  sought  to  be  quashed;  is- 
suance of  a  writ  bein^  essential  to  any  judg- 
ment affirming,  modifying,  or  quashing  the  rec- 
ord. 

[Ed.  Note.— -For  other  cases,  see  Certiorari, 
Cent.  Dig.  H  185-194;    Dec.  Dig.  i  69.*] 

4.  Cebtiobabi  ({  66*)— Record— CoiXATKBAL 
Attack. 

Where  the  record  of  certiorari  proceedings 
fails  wholly  to  show  the  grounds  alleged  there- 
in for  attack  upon  the  record  sought  to  be  af- 
fected and  the  grounds  for  the  denial  of  the 
writ,  the  petitioner  is  not  estopped  from  col- 
laterally attacking  the  record  for  want  of  ju- 
risdiction. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  {{  143,  144;   Dec.  Dig.  |  56.*] 

5.  HiGHWATB      (I     96*)  —  CONSffBUCTION     OF 

Road — Liabii-itt  of  Officers. 

A  county  commissioner  is  not  liable  indi- 
vidually for  trespass  committed  in  the  con- 
struction of  a  road  across  private  lands  under 
void  proceedings,  so  far  as  he  acted  in  an  of- 
ficial capacity. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  H  313-317,  319-322;  Dec.  Dig.  i 
96.*] 

6.  HioHWATS    (I    96*) —Construction    or 
Highway- Individuai.  Liabiutt. 

The  selectmen  of  a  town  and  a  contractor 
employed  by  them  in  constructing  a  road,  who 
made  It  as  an  alteration  of  an  existing  highway 
by  county  commissioners,  who  were  without 
jurisdiction,  are  liable  in  trespass. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  §§  318-317,  319-322;  Dec.  Dig.  { 
06.*] 

7.  Master  and  Servant  ({  302*)— Trespass 
BT  EMPLOTt— Liability. 

While  it  may  be  that  one  who,  having  mere 
knowledge  of  a  contemplated  trespass,  allows 
the  use  of  his  personal  property  in  effecting 
the  same  may  be  not  liable  for  the  trespass, 
one  who  directs  his  employ^  to  aid  in  the  do- 
ing of  a  specific  act  which  proves  to  be  a  tres- 
pass is  liable. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  1217-1221,  1225-1229; 
Dec.  Dig.  I  302.*] 

Report  from  Supreme  Judicial  Court,  Lin- 
coln County. 

Action  by  Sarah  B.  Ford  against  Samuel 
D.  Erskine  and  others.  On  report  Judg- 
ment for  plaintiff. 

Trespass  quare  clausum  freglt  to  recover 
damages  for  the  construction  of  a  road 
across  the  plaintifTs  land.  Plea,  the  general 
Issue,  with  a  brief  statement,  alleging  that 
any  acts  done  by  the  defendants  on  the 
plaintiff's  land  were  done  in  the  construc- 


tion of  an  alteration  of  an  existing  highway 
laid  out  by  the  county  commissioners  of  Lin- 
coln county.  The  case  was  first  submitted 
to  the  Jury  on  the  question  of  damages, 
which  were  assessed  at  $270,  and  then  was 
reported  to  the  law  court  for  determination, 
with  the  following  stipulations:  "If  the 
plaintiff  Is  entitled  to  recover,  because  there 
Is  no  legal  road  at  the  place  where  the  tres- 
pass is  claimed  to  have  been  committed, 
Judgment  is  to  be  awarded  for  the  plaintiff 
for  the  sum  of  two  hundred  and  seventy  dol- 
lars ($270.00) ;  it  being  the  amount  fixed  by 
the  Jury  as  damages.  If  the  plaintiff  is  not 
entitled  to  recover  as  above,  the  court  Is  to 
determine  whether  there  la  a  trespass  out- 
side the  location,  and.  If  so,  assess  the  dam- 
ages therefor.  If  no  liability,  jodgment  shall 
be  for  the  defendants.  All  objections  to  the 
testimony  to  be  passed  upon  by  the  law  court 
and  the  case  to  be  determined  upon  that 
which  Is  admissible." 

Argued  before  WHITEH0U8E,  C.  J.,  and 
SAVAGE,  KINO,  BIRD,  HALEY,  and  HAN- 
SON, JJ. 

Arthur  8.  Llttlefleld,  of  Rocldand,  for 
plaintiff.  Tupper  &  Perkins,  of  Boothbay 
Harl)or,  for  defendants. 

BIRD,  J.  [1]  This  Is  an  action  of  trespass 
quare  clausum,  whereby  the  plaintiff  seeks 
the  recovery  of  damages  for  the  constmction 
of  a  road  across  her  land  In  the  town  of 
Jefferson.  The  defendants,  pleading  the  gen- 
eral issue,  by  way  of  brief  statement  claim 
that  any  acts  done  by  them  npon  plaintiff's 
land  were  done  In  the  oonstracUon  of  an 
alteration  of  an  existing  highway  laid  out 
by  the  county  commissioners  of  Lincoln 
county. 

To  establish  their  Jnstlflcatlon,  the  defend- 
ants offered  the  record  of  the  county  commis- 
sioners, from  ^ich  It  appears  that  the  se- 
lectmen of  Jefferson  duly  petitioned  the 
county  commissioners  that  a  change  be  made 
in  the  highway  leading  from  the  North 
Whltefleld  road,  commencing  at  a  defined 
point,  "said  proposed  change  of  location  to 
extend  in  a  course  eastwardly  and  re-enter- 
ing the  highway,  as  now  located,"  at  another 
described  point,  and  that  after  notice  order- 
ed and  given,  hearing  had,  and  the  oonthin- 
ances  taken,  as  required  by  statute,  at  the 
September  session,  1909,  their  proceedings 
were  adjudged  to  be  closed  and  their  return 
ordered  to  be  recorded.  The  return  deter- 
mines that  common  convenience  and  neces- 
sity require  the  alteration  made  as  prayed 
for,  and  describes  the  road  as  laid  out  by 
them  as  "beginning  •  •  •  on  the  easter- 
ly side  of  the  town  road;  •  •  »  thence 
running  [here  follow  various  courses  aiiU 
distances]  to  an  elm  tree  standing  on  the 
easterly  side  of  the  road,  before  mentioned." 

Neither  in  the  return  nor  other  part  of 
the  record  Is  there  an  express  adjudication 
that   the   road,    an   alteration    in   which   ia 
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prayed  for,  Is  a  highway  or  county  ro^d. 
Had  the  petition  prayed  for  the  location  of 
a  highway,  the  petition  might  show  Jurisdic- 
tion, as  held  by  Waldo  t.  Moore,  33  Me.  511, 
514.  And  where  the  prayer  is  for  alteration 
of  a  highway,  the  taking  of  Jurisdiction  and 
tbe  subsequent  alteration  of  the  highway, 
described  by  the  commissioners,  might  war- 
rant the  presumption  that  the  commissioners 
found  as  a  Jurisdictional  fact  the  existence 
of  the  highway  sought  to  be  altered.  See 
Plummer  v.  Watervllle,  32  Me.  666,  568. 

[I]  But  In  the  case  at  bar  the  return  of 
the  commissioners,  with  no  express  adjudi- 
cation as  to  the  existence  of  the  alleged 
highway,  shows  that  the  alteration  made 
was  that  of  a  town  road;  and,  while  the 
word  "road"  may  Include  county  roads,  town 
roads,  turnpikes,  etc.  (see  Windham  t. 
Com'rs,  26  Me.  406,  408),  it  can  hardly  he 
contended  that  "town  road"  can  fee  con- 
strued to  comprehend  county  road  or  high- 
way. It  appears,  therefore,  from  Inspection 
of  the  record,  that  the  road  which  was  alter- 
ed was  a  town  road,  and  not  a  county  road, 
as  alleged  in  the  petition.  The  location  of  a 
county  road  and  the  alteration  of  a  county 
road  are  not  one  and  the  same  thing.  Com- 
monwealth T.  Cambridge,  7  Mass.  158,  16S; 
Rayoiond  t.  County  Com'rs,  68  Me.  112,  114. 
And  It  cannot  be  contended  that  tbe  way 
laid  oat  in  the  return  is  the  location  of  a 
new  county  road,  especially  in  view  of  the 
fact  that  part  of  the  old  road,  which  It  was 
attempted  to  change,  is  by  tbe  return  of  the 
commissioners  attempted  to  be  discontinued. 

Being  an  inferior  court,  their  Jurisdiction 
depended  entirely  upon  the  existence  of  a 
highway,  the  validity  of  their  acts  upon 
their  Jurisdiction;  hence,  If  a  highway,  their 
acts  were  yalld ;  if  not.  Invalid.  South  Ber- 
wick T.  Connty  Com'rs,  98  Me.  108,  111,  56 
AU.  623. 

Without  passing  upon  the  admissibility  of 
the  evidence  offered  aliunde  the  record  to 
show  that  the  road  described  in  the  petition 
was  a  town  road  and  not  a  highway,  the 
court  feels  that  the  conclusion  above  reached 
la  In  accordance  with  the  fact. 

The  defendants,  subject  to  the  objection  of 
the  plalntMT,  offered  the  following  record: 

"Sarah  B.  Ford,  of  Jefferson,  County  of 
Lincoln,  Petitioner,  Certiorari  v.  Connty 
Commissioners  of  Lincoln  County,  Defend- 
ants. 

"Tbe  petition  is  dated  September  22,  A.  D. 
1900,  and  was  legally  served  upon  said  de- 
fendants on  the  24tb  day  of  September,  A. 
D.  1909. 

'Tliis  action  was  duly  entered  at  the  Octo- 
ber term,  A.  D.  1909. 

"Tbe  same  la  thence  continued  from  term 
to  term  to  the  present  April  term,  1910, 
where,  after  hearing,  the  writ  is  denied  and 
records  adjudged  good." 

[3]  The  defendants  claim  that  by  this  rec- 
ord the  plaintiff,  who  was  the  petitioner 
named  therein,  is  estopped  to  attack  the  rec- 


ord of  the  connty  commissioners  collaterally. 
We  think  the  Judgment  of  the  conrt,  found 
In  the  words  "records  adjudged  good,"  was 
not  warranted."  The  writ  of  certiorari  was 
not  granted,  but  was  denied.  In  all  the  re- 
ported cases  of  this  court  arising  uiwn  cer- 
tiorari, none  is  found*  where  the  court,  on 
dismissing  the  petition,  goes  further,  or 
makes  any  adjudication,  as  to  the  records  at- 
tacked in  tbe  petition./  That,  in  order  that 
such  adjudication  be  made,  the  writ  must  is- 
sue and  the  record  attacked  be  before  the 
court  seems  a  fair  inference  from  tbe  provi- 
sions of  R.  S.  a  104,  {{  14,  15,  and  a  conclu- 
sion warranted  by  State  v.  Madison,  69  Me. 
538,  544,  and  State  v.  Madison,  63  Me.  546, 
550.  And  see  Morrill  v.  Buker,  92  Me.  389, 
392,  42  Atl.  796. 

[4]  Did  the  denial  of  the  writ  of  certiorari 
work  an  estoppel?  Tbe  record  of  the  certio- 
rari proceedings  fails  absolutely  to  show  the 
ground  or  grounds  alleged  by  petitioner  in 
application  for  the  writ,  or  the  answer  of 
tbe  respondents.  The  point  In  litigation  Is 
not  apparent,  nor  the  reasons  for  tbe  denial 
of  the  writ  Without  determining  what 
would  have  been  the  effect  If  the  lack  of  Ju- 
risdiction, which  we  have  considered,  had 
been  set  up  as  the  ground  for  the  issue  of 
the  writ,  and  so  appeared  by  record,  we  are 
clearly  of  the  opinion  that  the  record  of  the 
proceedings  upon  the  petition  for  certiorari, 
set  out  above,  works  no  estoppel  of  the  plain- 
tiff. See  Brown  v.  County  Com'rs,  12  Mete. 
(Mass.)  208,  209.  See,  also.  Smith  v.  Bos- 
ton, 194  Mass.  31,  34,  79  N.  E.  786. 

[5]  As  to  the  liability  of  the  defendants: 
One  was  a  member  of  the  board  of  county 
commissioners  laying  out  the  way.  Whatever 
he  did  In  his  official  capacity,  upon  the  author- 
ity of  Rush  V.  Buckley,  100  Me.  322,  61  Atl. 
774,  70  L.  B.  A.  464,  4  Ann.  Cas.  318,  does 
not  make  him  liable;  nor  can  his  subsequent 
conversation  with  and  letter  to  the  select- 
men be  considered  as  an  advising,  instiga- 
tion, or  direction  of  the  trespass. 

[I]  Two  of  tbe  defendants  are  the  select- 
men of  tbe  town  of  Jefferson,  who  contracted 
for  and  superintended  tbe  building  of  the 
road,  and  another  is  the  person  who,  under 
contract  with  the  selectmen,  constructed  the 
road.  As  to  their  liability  for  damages, 
there  can  be  no  question.  Chase  v.  Cochran, 
102  Me.  431,  437,  67  Atl.  820. 

[7]  The  remaining  two  defendants  let 
their  team  and  servant  driver  to  tbe  con- 
tractor, with  full  knowledge  that  they  were 
to  be  employed  In  the  construction  of  the 
road.  While  it  may  be  that  one  who  has 
merely  knowledge  of  a  contemplated  trespass 
and  allows  the  use  of  his  personal  property 
may  not  be  liable  for  the  trespass,  one  who 
directs  his  servant  to  aid  In  the  doing  of  a 
specific  act  which  proves  to  be  a  trespass  Is 
liable.  State  v.  Smith,  78  Me.  260,  265,  267, 
4  Atl.  412,  57  Am.  Rep.  802. 

Judgment  will  be  entered  for  $270  against 
all  the  defendants,  except  Carney. 
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KIDDEB  T.  BOSTON  &  M.  R.  R.  (two  cases). 
(Supreme   Court  of  New  Hampshire.     Hills- 
borough.    Mar   7,    1912.) 

1.  Railsoads  (S  400*)— Frightening  Team 
UPON  HioHWAT— Submission  or  Issues- 
Evidence. 

Where,  in  an  action  for  injuries  from  be- 
ing thrown  from  a  wagon  upon  a  team  becom- 
ing frightened  on  the  highway  by  the  blowing 
of  a  locomotive  whistle,  the  appearances  proven 
indicated  that  the  whistle  was  blown  without 
justifiable  cause,  the  question  of  the  existence 
of  such  cause  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Gent  Dig.  {{  1365-1381;   Dec.  Dig.  {  400.*] 

2.  Railboads  ({  396*)— Fkiohtenino  Team 
UPON  Highway— Pboof. 

In  an  action  for  injuries  from  being 
thrown  from  a  wagon  upon  a  team  becoming 
frightened  b^  the  negligent  blowing  of  a  lo- 
comotive whistle,  the  plaintiff  was  not  required 
to  prove  that  the  engineer  could  control  the 
lonaness  of  the  blast;  it  being  the  engineer's 
duty  to  nse  reasonable  care  not  to  make  an 
unreasonable  noise,  regardless  of  whether  he 
could  blow  the  whistle  loud  or  soft. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Gent.  Dig.  {{  1341-1843,  1357;  Dec.  Dig.  I 
896.*] 

Exceptions  from  Superior  Court,  Hillsbor- 
ough County ;   Chamberlln,  Judge. 

Two  suits,  one  by  Clara  A.  Kidder  and 
the  other  by  Herbert  M.  Kidder,  both  against 
the  Boston  &  Maine  Railroad.  From  the 
granting  of  motions  for  nonsuits,  plaintiffs 
except.    Exceptions  sustained. 

Case  for  negligence.  The  two  suits  are 
by  husband  and  wife  to  recover  for  her  per- 
sonal Injuries,  and  were  tried  together  by 
Jury.  At  the  close  of  the  plaintiffs'  evidence, 
tlie  defendant  moved  for  nonsuits.  Tbe  par- 
ties agreed  upon  the  anjoont  of  damages, 
and  that  there  should  be  judgments  for  tbe 
plaintiffs  if  there  was  evidence  of  the  de- 
fendant's fault.  The  motions  for  nonsuits 
were  thereupon  granted,  and  the  plaintiffk 
excepted. 

Taggart,  Burroughs  &  Wyman,  of  Man- 
chester, for  plaintiffs.  Branch  Sc  Branch,  of 
Manchester,  for  defendant 

PEASLEE,  J.  These  are  suits  to  recover 
for  injuries  suffered  by  the  wife  by  being 
thrown  from  a  wagon  while  traveling  upon 
a  highway  in  Goffstown,  near  the  defend- 
ant's right  of  way.  The  fault  charged  is  the 
negligent  blowing  of  a  locomotive  whistle, 
whereby  the  plaintiffs'  horse  became  fright- 
ened, ran  away,  and  so  caused  the  injuries. 
The  parties  agree  as  to  the  law  governing 
their  rights  and  liabilities.  It  is  a  ques- 
tion solely  of  whether  there  was  substantial 
evidence  that  it  was  unreasonable  conduct 
to  blow  the  whistle  when  and  as  it  was 
blown  upon  this  occasion.  The  only  evi- 
dence npon  the  point  Is  the  wife's  testimony. 
From  this  it  could  be  found  that,  as  she 
was  driving  in  a  westerly  direction  along  the 
highway  nearly  parallel  with  the  defend- 
ant's right  of  way,  a  freight  train  approach- 


ed from  the  «ut,  and,  when  some  rods  be- 
hind her,  blew  an  unusually  loud  blast  of 
tbe  Whistle.  There  was  no  whistling  post 
at  that  point,  and  no  one  upon  the  track 
ahead  of  the  train.  Two  objections  to  the 
sufficiency  of  this  evidence  are  urged. 

[1]  It  is  said  that  there  may  have  been 
justifiable  cause  for  blowing  the  whistle. 
This  is  undoubtedly  true ;  but  it  is  also  tme 
that  the  appearances  indicated  there  was  no 
such  cause,  and  this  warranted  the  submis- 
sion of  the  question  to  the  jury. 

[2]  The  other  objection  is  that  there  is  no 
evidence  that  the  engineer  could  control  the 
loudness  of  tbe  blast  This  does  not  help 
the  defendant.  If  the  engineer  could  blow 
loud  or  soft,  if  he  blew  knowing  it  might 
respond  in  either  manner,  or  if  the  whistle 
was  one  which  always  gave  a  more  than 
ordinarily  loud  sound,  the  important  facts 
are  not  changed.  In  either  case  it  was  his 
duty  to  use  reasonable  care  not  to  make  an 
unreasonable  noise. 

EiZceptlons  sustained.    All  concurred. 


WHITE  V.  FERNALD-WOODWARD  CO. 

et  aL 

OERRISH  V.  WOODWARD  et  al. 

(Supreme  Court  of  New  Hampshire.     Oms. 

May  7,  1912.) 

GABNISHUBNT  (I  108*)— PnORITIBB. 

An  attachment  by  the  debtors'  individual 
creditors  takes  priority  over  one  by  his  partner- 
ship creditors  only  where  the  attachment  of  tbe 
individual  creditor  is  made  before  the  property 
is  appropriated  to  pay  the  partnership  debt,  and 
money  held  on  trustee  process  is  "appropriated" 
when  it  is  paid  by  the  trustee  under  an  order  of 
court  for  tbe  use  of  plaintiff  in  an  action  in 
which  it  is  attached;  so  that  a  decision  that 
the  partnership  creditor  was  entitled  to  judg- 
ment and  ordering  the  trustee  to  pay  the  money 
garnished  to  a  receiver  to  bold  for  the  nse  of 
the  partnership  creditor  or  the  individual  cred- 
itor, as  their  right  mig^t  appear,  appropriated 
the  money  to  pay  the  partnecship  daim. 

[Ed.  Note.— For  other  cases,  see  Garnishment 
Cent.  Dig.  {{  220-226 ;   Dec.  Dig.  {  lOa*] 

Transferred  from  Superior  Court,  Coos 
County ;  Pike,  Judg& 

Foreign  attachments  by  Paul  White 
against  the  Femald-Woodward  Company  and 
trustees  and  one  by  Gerrish,  administrator, 
against  Jason  H.  Woodward,  and  trustee. 
Case  transferred  without  ruling  from  the  su- 
perior court    Case  discharged. 

Foreign  attachment  White  brought  suit 
against  the  Femald-Woodward  Company,  a 
partnership  of  which  one  Woodward  was  a 
member,  and  summoned  the  Burbank  Com- 
pany and  the  Orient  Insurance  Company  as 
trustees.  The  Burbank  Company  disclosed 
that  they  were  indebted  to  Woodward  upon 
a  promissory  note  for  $6,000,  but  bad  given 
him  an  order  on  the  Insurance  Company  for 
$3,060.84,  which  was  to  be  applied  in  i>ay- 
ment  of  tbe  note.    The  Insurance  Company 
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disclosed  that  they  bad  accepted  the  Bur- 
bank  Company's  order  and  owed  Woodward 
13,060.84.  Decker  appeared  as  claimant  of 
tbe  money,  and  agreed  with  White  that  the 
court  should  appoint  a  receiver  to  collect  It 
and  hold  it  until  tbe  question  as  to  whom  It 
should  be  paid  was  determined.  The  court 
held  that  the  funds  belonged  to  White.  White 
T.  Company,  76  N.  H.  83,  79  Atl.  641.  After 
tbe  opinion  was  filed,  Decker  brought  suit 
against  Woodward  and  summoned  the  receiv- 
er as  trustee;  and  when  White  moved  for 
judgment  in  his  suit  against  the  Fernald- 
Woodward  Company,  in  accordance  with  the 
decision  of  the  court.  Decker  again  appeared 
as  claimant  of  the  funds.  Decker  Is  dead, 
and  his  suit  against  Woodward  Is  prosecut- 
ed by  hla  administrator.  The  question  wheth- 
er White's  motion  for  Judgment  should  be 
granted  was  transferred  without  a   ruling. 

Matthew  J.  Ryan,  of  Berlin,  and  Drew, 
Sbartleff  &  Morris,  of  Lancaster,  for  Decker. 
Ubby  Ik  Gonlombe,  of  Gorham,  for  White. 

TOTJNO,  3.  The  rule  which  prefers  an 
attachment  of  a  person's  property  by  his  in- 
dividual creditors  over  one  made  by  his  part- 
nership creditors  (Jarvis  v.  Brooks,  23  N.  H. 
136, 141)  Is  subject  to  the  limitation  that  the 
attachment  of  the  individual  creditors  must 
be  made  before  the  property  is  appropriated 
to  pay  tbe  partnership  debt  (Bowker  t. 
Smith,  48  N.  H.  Ill,  2  Am.  Rep.  188).  Mon- 
ey held  on  trustee  process  is  "appropriated," 
within  this  rule,  at  the  time  the  trustee  pays 
it  by  order  of  court  to  or  for  the  use  of  tbe 
plaintiff  In  the  action  in  which  it  is  attached. 
The  court  had  decided  that  White  was  en- 
titled to  Judgment,  and  ordered  the  trustee 
to  pay  the  money  to  a  receiver,  to  hold  for 
the  use  of  either  White  or  Decker,  as  their 
<1ght  should  appear,  long  before  Decker  at- 
tached It.  The  money,  therefore,  had  been 
appropriated  to  pay  White's  claim  when 
Decker  attached  it.  Consequoitly  he  takes 
nothing  by  his  attachment 

Case  discharged.    All  concurred. 


CITY  OF  PORTSMOUTH  v.  NEW  HAMP- 
SHIRE NAT.  BANK. 

(Supreme  Court  of  New  Hampshire.     Rock- 
ingham.   May  7,  1912.) 

McKiciPAi,  Corporations  (J  1026*)— Offi- 
CEBs— PowEB  !«  Sue. 
Where  by  resolution  a  city  council  di- 
tfcted  the  ci^  Solicitor  to  diseontinae  a  suit 
brought  in  the  name  of  the  cit^  and  instructed 
the  mayor  to  arrange  for  a  dismissal  and  en- 
try of  judgment  for  defendants,  and  the  court 
ordered  the  suit  dismissed  and  entered  judg- 
ment for  defendants,  the  city  solicitor  cannot 
have  the  jadgment  reviewed  on  exceptions. 

[Ed.  Note. — For  other  cases,  see  Municipal 
forporations.  Cent  Dig.  |  2197;  'Dec  Dig.  { 
1026.*] 


Bxceptious  from  Superior  Court,  Rocking- 
ham County;    Wallace,  Judge. 

Suit  by  tbe  City  of  Portsmouth  against 
the  New  Hampshire  National  Bank.  Decree 
dismissing  the  bill,  and  the  city  solicitor  ex- 
cepted, and  the  case  was  transferred  from 
the  superior  court  on  exceptions.  Excep- 
tions overruled. 

By  a  resolution  adopted  December  14,  1911, 
the  city  council  directed  the  city  solicitor  to 
discontinue  the  suit  and  Instructed  the  may- 
or to  arrange  for  a  dismissal  of  the  bill  and 
an  entry  of  judgment  for  the  defendants. 
December  19th  the  mayor  requested  the 
court  to  dispose  of  the  litigation  In  accord- 
ance with  the  resolution.  The  court  there- 
upon ordered  the  bill  dismissed  and  entered 
judgment  for  the  defendants,  and  the  city 
solicitor  excepted. 

Samuel  W.  Emery,  Jr.,  of  Portsmouth,  City 
Sol.,  pro  se.  Edwin  O.  Eastman,  of  Exeter, 
and  John  W.  Kelley  and  Calvin  Page,  both 
of  Portsmouth,  for  defendant 

YOUNG,  J.  The  city  solicitor  has  no 
standing  In  this  case  for  he  is  not  acting  for 
the  city  but  in  defiance  of  its  wishes;  that 
is,  be  is  here,  not  for  the  purpose  of  doing 
what  the  dty  instructed  him  to  do,  but  to 
prevent  the  city  from  doing  It 

Exceptions  overruled.    All  concurred. 


BOARD  OP  EDUCATION  OF  RIVERTON 
BOROUGH  ▼.  TAIT  et  aL 

(Court  of  Chancery  of  New  Jersey.    May  27, 
1912.) 

1.  Mechaniob'  Liens  (|  196*)— Pbiobitt  or 
Payment. 

Liens  perfected  by  stop-notices,  served  un- 
der Mechanic's  Lien  Act  (3  Comp.  St.  1910, 
p.  3290)  i  3,  are  payable  in  the  order  of  pri- 
ority of  service  of  notice,  and  not  pro  rata. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {|  837-341;  Dec.  Dig.  { 
196.*] 

2.  Municipal  Cobpobations  (|  373*)— Pub- 
lic IMPBOVEMENTS— Liens— Pbiobitt. 

Orders  made  by  the  contractor  of  a  public 
school  building  and  filed  with  the  board  of  edu- 
cation of  tbe  municipality,  and  claims  under  no- 
tices served  pursuant  to  Municipal  Liens'  Act 
(3  Comp.  St  1910,  p.  3315),  were  entitled  to 
priority  in  payment  from  the  public  building 
fund  over  a  claim  under  a  stop-notice  subse- 
quently served  pursuant  to  the  Mechanic's 
Lien  Act  (3  Comp.  St  1910,  p.  3290)  i  3,  es- 
pecially where  the  stop-notice  was  not  served 
until  after  the  maturity  date  of  the  final  pay- 
ment under  the  contract 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  913;  Dec.  Dig.  { 
373.*] 

3.  Mechanics'  Liens  (J  121*)— Stop-Notice 
—Time  or  Sebvice. 

Where  a  stop-notice  under  Mechanic's  Lien 
Act  (3  Comp.  St  1910,  p.  3290)  g  3,  was  not 
served  until  after  the  building  was  completed 
and  accepted,  and  the  architect's  certificate  giv- 
en, nor  until  after  the  date  upon  which  the  final 
installment  feU  due  according  to  the  contract 
it  was  not  served  until  the  matarity  date  of 
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the  final  payment,  though  the  contractor  had 
not  complied  with  his  contract  obligation  to 
furnish  evidence  that  all  bills  had  been  paid 
before  he  demanded  his  final  payment. 

[Bd.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Gent  Dig.  {  164;   Dec.  Dig.  |  121.*] 

Bill  of  Interpleader  by  the  Board  of  Edu- 
cation of  the  Borough  of  Riverton,  in  the 
County  of  Burlington,  against  Peter  Talt 
and  others,  to  determine  the  priority  of 
claims  against  a  fund.  On  final  hearing. 
Distribution  ordered. 

The  present  controversy  is  to  determine 
the  order  in  which  certain  claims  against  a 
fund  shall  be  paid.  The  fund  has  been  de- 
posited with  this  court  by  the  Board  of  Ed- 
ucation of  the  Borough  of  Blverton  under  a 
bill  of  Interpleader. 

The  fund  in  controversy  is  the  last  install- 
ment of  a  contract  made  by  Peter  Talt,  as 
building  contractor,  with  the  Board  of  Edu- 
cation of  the  Borough  of  Riverton  for  the 
erection  of  a  schoolbouse,  and  is,  in  amount, 
$5,389.50.  A  copy  of  the  contract  was  filed 
In  the  clerk's  office  of  Burlington  county. 
By  the  terms  of  the  contract  this  installment 
became  due  December  31,  1010;  the  building 
having  been  completed  and  accepted  on  that 
date. 

The  several  claims  against  the  fund  are  as 
follows: 

(1)  Claim  of  William  D.  LTnch  for (1,000  00 

Tbla  claim  la  under  a  written  order 
made  bx  tbe  contractor  on  the  Board 
of  Education  In  favor  of  Lrnch. 

The  order  bears  date  September  1, 
1910,  and  vraa  Iliad  wltb  the  Board  Sep- 
tember Id,  1910. 

(t)  Claim  of  J.  8.  Collins  *  Sons  for 1,000  00 

Thta  claim  Is  under  a  written  order 
made  by  the  contractor  on  the  Board  of 
Education  in  favor  of  Collins  &  Sons. 
Tbe  order  bears  date  September  9,  1910, 
and  was  filed  with  the  Board  Septem- 
ber IS,  1910. 

(3)  Claim   of   Keystone  Flreprooflng  Com- 
pany   for    MO  00 

Tbls  claim  is  made  by  claimant  as  a 
materialman  under  the  provisions  of 
the  act  popularly  called  tbe  Municipal 
Liens'  Act  (S  Comp.  Stat  3315).  Notice 
o(  claim  of  lien  was  duly  served  No- 
vember 20,  1910. 

(4)  Claim    of    Chas.     Stockholm    Lumber 
Company   for   mil 

This  claim  is  similar  to  the  preced- 
ing one.  Notice  of  claim  of  lien  was 
duly  served  December  7,  1910. 

(5)  Claim  of  John  F.  Robinson  ft  Son  for      907  12 

Tbls  claim  is  similar  to  tbe  two  pre- 
ceding claims.    Notice  of  claim  of  lien 
was  duly  served  December  10,  1910. 
(I)  Claim  of  Arthur   McCarty  tor 7E0  00 

Tbls  claim  is  under  B  stop-notice 
served  March  20,  1911,  pursuant  to  the 
provisions  of  section  S  of  the  Mechan- 
ic's Lien  Act  (Comp.  SUt.  3294). 


Total    claims    16,198  2S 

At  the  time  the  bill  of  interpleader  was 
filed,  each  of  tbe  three  claimants  above  nam- 
ed who  had  served  notices  pursuant  to  the 
Municipal  Liens'  Act  (claimants  above  num- 
bered 3,  4,  and  5)  had  filed  bills  for  the  en- 


forcement of  their  claims  pnrsnant  to  the 
procedure  specified  in  that  act  for  that  par- 
pose  and  had  fully  compiled  wltb  all  of  the 
requirements  of  that  act 

Joseph  L.  Thomas,  of  Camden,  for  J.  S. 
Collins  &  Son.  Francis  D.  Weaver,  of  Cam- 
den, for  Peter  Talt  William  T.  Boyle,  of 
Camden,  for  Keystone  Flreproofing  Co.  Lew- 
is Starr,  of  Camden,  for  Charles  Stockholm 
Lumber  Co.  Francis  J.  Smith,  of  Camden, 
for  John  F.  Robinson  &  Son.  Joseph  Beck 
Tyler,  of  Camden,  for  Arthur  McCarty.  M.  ! 
Van  Boosklrk,  of  Philadelphia,  Pa.,  for  Pen- 
sauken  Art  &  B.  Co.  I 

LEAMING,  V.  C.  (after  stating  the  facts  ' 
as  above).  It  will  be  observed  that  three 
classes  of  claims  are  here  involved:  (1)  ' 
Claims  under  orders  issued  by  the  contrac- 
tor on  the  owner;  these  are  first  in  date  of 
Issuance  and  service.  (2)  Claims  filed  nnder 
the  Municipal  Liens'  Act;  these  are  second 
in  date  of  service.  (8)  A  claim  under  the 
stop-notice  provisions  of  the  Mechanic's  Lien 
Act    This  Is  last  in  date  of  service. 

It  Is  conceded  by  the  three  claimants  who 
claim  under  the  Municipal  Liens'  Act  that 
the  two  claimants  who  bold  orders  are  enti- 
tled to  be  paid  from  the  fund  before  their 
claims  can  participate.  This  concession  is  in 
accordance  wltb  the  decisions  In  Somers 
Brick  (3o.  v.  Souder,  70  N.  J.  Sq.  388,  394, 
61  Atl.  840;  B.  c,  71  N.  J.  Eq.  759,  T62,  7fr 
Atl.  168;  and  Cope  v.  C.  B.  Walton  Co.,  77 
N.  J.  Eq.  512,  S17.  76  AU.  1044.  The  ground 
of  these  decisions  is  that  the  Mnnicipal 
Liens'  Act  confers  no  inchoate  lien  on  tbe 
fund  in  favor  of  laborers  or  materialmen 
prior  to  the  service  of  a  notice  of  claim  of 
lien  pursuant  to  the  act.  An  order  by  the 
contractor  on  the  owner  is  therefore  opera- 
tive as  an  equitable  assignment  of  the  money 
due  or  to  grow  due  under  the  contract  to  the 
amonnt  specified  in  the  order  as  against 
claims  subsequently  filed  under  the  act 

[1,2]  It  is  also  conceded  by  counsel  rep- 
resenting tile  stoi>-notlce  claim  under  the  Me- 
chanic's Lien  Act  that  the  three  claims  un- 
der notices  served  pursuant  to  tbe  Municipal 
Liens'  Act  are  entitled  to  be  paid  from  tbe 
fund  before  bis  stop-notice  claim.  He  claims, 
however,  that  his  stop-notice  entitles  bim  to 
payment  from  the  fund  before  the  two  orders 
are  paid.  It  Is  manifestly  impossible  to  give 
the  orders  precedence  over  the  municli>al 
liens'  claims  and  to  give  the  latter  claims 
precedence  over  tbe  stop-notice  claim,  and 
at  the  same  time  give  tbe  stop-notice  claim 
precedence  over  the  orders.  The  concession 
referred  to  as  made  by  tbe  claimant  under 
tbe  stop-notice  appears  to  be  necessary,  ir 
it  be  conceded  that  the  stop-notice  provisions 
of  tbe  Mechanic's  Lien  Act  can  be  enforced 
against  public  building  contracts,  it  will  be 
observed  that  in  Sllngerland  v.  Binns,  56  N. 
J.  Eq.  413,  415,  38  Atl.  712,  it  is  held  that 
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the  fifth  section  of  that  act  is  operative  to 
create  an  Inchoate  lien  in  favor  of  laborers 
and  materialmen  on  the  liability  of  the  own- 
er under  the  contract;  but  such  inchoate  lien 
as  there  deiined  is  clearly  operative,  at  most, 
as  against  advance  payments  by  the  owner  or 
orders  or  assignments  made  by  tbe  contrac- 
tor. It  is  not  operative  against  stop-notices 
of  the  same  class  first  served  (Bayonne  v. 
WUllams,  59  N.  J.  Eq.  617,  43  Atl.  669),  and 
there  seems  to  be  no  foundation  for  a  claim 
that  It  would  be  operative  against  a  prior  no- 
tice served  under  the  provisions  of  the  Mu- 
nicipal Liens'  Act,  for  such  prior  notice  ua- 
der  tbe  act  last  named  is  effective  to  create 
a  statutory  lien  as  of  its  date  of  service,  and 
it  would  seem  that  any  Hen  arising  from  a 
snbseqnent  stop-notice  would  necessarily  be 
snbject  to  the  prior  consummated  statutory 
lien  created  by  the  prior  notice.  A  distribu- 
tion in  full  recognition  of  the  rights  of  the 
three  classes  of  claims  would  thus  seem  to 
be  rendered  impossible.  A.  would  become  en- 
titled to  payment  I)efore  B.,  and  B.  before  C, 
and  C.  before  A. 

I  am  not  aware  ttiat  our  court  of  last  re- 
tort has  been  called  upon  to  determine 
whether  tbe  stop-notice  provisions  of  the  Me- 
chanic's Lien  Act  are  applicable  to  a  contract 
for  the  construction  of  a  public  building,  or 
whether,  if  so  applicable,  such  provisiona 
have  been  superseded  and  In  effect  repealed 
as  to  public  building  contracts  by  the  snbse- 
qaent  enactment  of  tbe  Municipal  Liens'  Act. 
In  Frank  v.  Freeholders  of  Hudson  County, 
39  N.  J.  Law,  347,  it  was  held  by  our  Su- 
preme Court  that,  while  a  public  building 
could  not  be  subjected  to  a  lien  for  labor  or 
materials  supplied  In  its  construction,  the 
provisiona  of  the  third  section  of  the  Mechan- 
ic's Lien  Act  touching  stop-notices  were  op- 
erative to  afford  the  remedy  there  given,  if 
the  contract  should  be  filed  by  the  munici- 
pality pursuant  to  the  provisions  of  the  act 
It  must  be  conceded,  however,  that  the  dls- 
aentlng  opinion  of  Justice  Dixon,  filed  in  that 
case,  measurably  weakens  the  value  of  the 
case  as  a  precedent,  especially  to  one  who 
finds  it  difficult  to  adopt  the  views  expressed 
In  the  majority  opinion.  Subsequent  to  the 
decision  in  Frank  v.  Freeholders,  supra,  our 
Legislature  passed  the  Municipal  Liens'  Act, 
and  in  Aizonlco  v.  Board  of  Education  of 
West  New  York,  75  N.  J.  Law,  21,  69,  Atl. 
430,  oar  Supreme  Court  held  that  the  latter 
•ct  was  not  operative  to  repeal  the  remedy 
afforded  by  tbe  third  section  of  the  Mechan- 
ic's Lien  Act  against  public  buildings.  The 
opinion  filed  in  that  case  Is  based  upon  the 
^w  that  the  continuation  of  the  remedy  af- 
forded by  the  third  section  of  the  Mechanic's 
Lien  Act  against  public  building  contracts  is 
not  inconsistent  with  the  enjoyment  of  the 
remedies  created  by  the  later  act.  It  has 
been  herein  already  pointed  out  that  in  the 
present  case  the  rights  secured  to  the  claim- 
ant under  the  provisions  of  the  Mechanic's 
Uoi  Act,  U  enforced,  are  operative  to  render 


it  Impossible  to  award  to  the  claimants  un- 
der tbe  Municipal  Liens'  Act  the  rights  be- 
stowed upon  them  by  the  provisions  of  that 
act  This  circumstance  appropriately  occa- 
sions the  observation  that  Arzonico  v.  Board 
of  Education,  supra,  did  not  determine  that 
the  stop-notice  provisions  of  the  Mechanic's 
Lien  Act  were  not  superseded  by  the  Munici- 
pal Liois'  Act  in  cases  of  public  improvement 
in  so  far  as  it  should  be  found  that  the  pro- 
visions of  the  former  act  were  in  fact  incon- 
sistent with  the  rights  conferred  by  tbe  lat- 
er act  Additional  force  is  given  to  this  ob- 
servation by  reference  to  the  original  repeal- 
ing clause  of  the  Municipal  Liens'  Act;  that 
clause  expressly  repealed  all  inconsistent  for- 
mer legislation,  but  exempted  from  the  op- 
eration of  its  repealing  clause  any  claim  of 
lien  that  at  that  time  existed  against  mon- 
eys due  under  municipal  contracts,  as  did 
also  the  unconstitutional  similar  statute  of 
the  preceding  year  which  it  replaced. 

But  conceding,  for  present  purposes,  that 
the  stop-notice  provisions  of  the  Meclianlc's 
Lien  Act  were  originally  operative  against 
public  building  contracts,  and  that  the  sub- 
sequent enactment  of  the  Municipal  Liens' 
Act  was  not  operative  to  supersede  or  repeal 
such  stop-notice  provisions  in  their  applica- 
tion to  public  building  contracts,  even  though 
the  rights  arising  under  the  stop-notices,  if 
enforced,  should  be  found  operative  to  super- 
sede or  defeat  the  liens  afforded  by  tbe  Mu- 
nicipal Liens'  Act,  a  circumstance  yet  exists 
in  tbe  present  case  which  appears  to  give  to 
the  orders  and  municipal  lien  notices  the 
right  of  priority  of  payment  over  the  stop- 
notice.  That  circumstance  is  the  fact  that 
the  stop-notice  in  this  case  was  served  after 
the  maturity  date  of  the  final  payment  under 
the  contract  It  has  been  repeatedly  held 
that  the  inchoate  lien  which  the  provisions  of 
section  5  of  the  Mechanic's  Lien  Act  imparts 
to  stop-notices  under  that  act  extends  only 
to  the  time  the  liability  of  tbe  owner  ma- 
tures according  to  the  terms  of  the  contract. 
Sllngerland  v.  Binns,  56  N.  J.  Eq.  413,  415, 
39  Atl.  712;  Donnelly  v.  Johnes,  68  N.  J.  Eq. 
442,  445,  44  Att.  180;  Flaherty  v.  Atlantic 
Lumber  Co.,  58  N.  J.  Eq.  467,  469,  44  Atl. 
186;  Smith  v.  Dodge  &  Bliss  Co.,  59  N.  J. 
Eq.  684,  686,  44  Atl.  639;  Person  v.  Herring, 
63  N.  J.  Law,  599,  603,  44  Atl.  753;  Taylor  V. 
Reed,  68  N.  J.  Law,  178,  62  Atl.  679;  Edge  v. 
McClay,  72  N.  J.  Eq.  216,  64  Atl.  969;  Keup- 
ler  V.  Elsele,  83  Atl.  999  (decided  at  the  pres- 
ent term  of  the  Court  of  Errors  and  Appeals 
and  not  yet  officially  reported).  It  is  con- 
tended, however,  that  tbe  last  clause  of  sec- 
tion 6  of  the  Mechanic's  Lien  Act,  which 
clause  was  added  by  the  revision  of  1898  (Act 
June  14, 1898  [P.  L.  p.  540]),  is  operative  to  ex- 
tend the  inchoate  lien  of  laborers  and  materi- 
almen beyond  the  time  the  last  payment  ma- 
tures, and  thus  afford  a  preference  in  favor 
of  a  stop-notice  served  after  the  maturity  of 
an  installment  over  an  order  of  assignment 
given  at  an  earlier  date.    That  view  is  pre- 
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sented  with  great  force  tat  Luce  on  Mecban- 
Ips'  Liens  (1910  Ed.)  pp.  70-75;  but  to  adopt 
tbat  view  at  tbls  time  Taylor  v.  Reed,  supra, 
Edge  V.  McClay,  supra,  and  Keulper  v.  Reeve, 
supra — all  decided  since  the  adoption  of  the 
provisions  of  the  statute  referred  to — must 
be  overruled  upon  the  assumption  that  sec- 
tion 6  of  the  Mechanic's  Lien  Act  as  amend- 
ed was  not  considered  because  not  discussed 
In  the  opinions  filed.  I  cannot  think  It  prop- 
er for  this  court  to  base  so  drastic  an  action 
upon  that  uncertain  assumption. 

But  whatever  may  be  the  force  of  the  pro- 
visions of  section  6  of  the  Mechanic's  Lien 
Act,  as  amended  by  the  Revision  of  1898, 1  am 
unable  to  reach  the  conclusion  that  the  sec- 
tion can  In  any  view  be  deemed  efCectlve 
to  give  such  stop-notice  precedence  over  a 
prior  notice  given  by  a  materialman  pursuant 
to  the  terms  of  the  Municipal  Liens'  Act  for 
material  supplied  ta  a  public  improvement. 
In  1909  the  municipal  improvement  act  was 
amended,  and  the  final  section  as  amended 
was  made  to  read  that  "all  acts  and  parts  of 
acts  inconsistent  with  the  terms  of  this  act 
are  hereby  repealed."  Act  April  19,  1909 
(P.  L.  p.  264).  It  has  been  already  pointed 
out  that,  to  give  the  stop-notice  here  In 
question  priority  of  payment  over  the  prior 
orders,  it  must  be  also  given  priority  of 
payment  over  the  prior  notices  served  under 
the  Municipal  Uens'  Act,  and  thus  wholly 
prevent  any  payment  to  the  holders  of  the 
municipal  lien  notices.  To  give  stop-notices 
that  effect  in  this  case  Is,  therefore,  to  ren- 
der the  beneficial  provisions  of  the  Municipal 
Liens'  Act  ineffective  so  far  as  the  claim  un- 
der the  stop-notice  is  concerned;  any  provi- 
sion of  the  Mechanic's  Lien  Act  so  opera- 
tive would,  in  my  judgment,  be  clearly  incon- 
sistent with  the  provisions  of  the  Municipal 
Liens'  Act,  and  so  far  as  inconsistent  be  re- 
pealed by  the  repealing  clause  of  the  latter 
act.  As  already  suggested,  this  view  Is  not 
in  confilct  with  Arzonlco  v.  Board  of  Educa- 
tion heretofore  referred  to.  That  decision 
arose  on  a  depiurrer  to  a  declaration  In  an 
action  against  the  owner,  and  the  single 
question  was  whether  the  stop-notice  provi- 
sions of  the  Mechanic's  Lien  Act  were  wholly 
repealed  as  to  public  Improvements  contracts 
by  the  provisions  of  the  Municipal  Liens' 
Act  No  conflict  of  claims  under  the  two 
acts  existed  In  that  case.  The  concluding 
words  of  the  opinion  expressed  the  extent 
of  the  decision  as  follows:  "We  find  nothing 
In  the  remedy  provided  by  the  act  of  1892 
(Mnnldpal  Liens'  Act)  inconsistent  with  that 
given  by  the  third  section  of  the  Mechanic's 
Lien  law  in  cases  lUce  the  present."  The 
court  was  not  in  that  case  called  upon  to 
determine,  and  did  not  determine,  whether 
any  provision  of  the  Mechanic's  Lien  Act 
which  should  be  operative,  if  enforced,  to 
defeat  the  beneficial  operation  of  the  Mu- 
nicipal Liens'  Act,  and  which  should  be,  to 


that  extent,  inconsistent  with  the  provisions 
of  the  later  act,  was  repealed. 

[3]  It  is  also  contended  in  behalf  of  the 
stop-notice  claimant  that  the  last  Installment 
was  not  due  when  the  stop-notice  was  served 
because  of  a  clause  in  the  contract  whicb 
obligated  the  contractor  to  furnish  evidence 
that  all  bills  had  been  paid  before  he  could 
demand  his  final  payment.  The  building  was 
completed  and  accepted  and  the  arcUtect's 
certificate  given  January  31,  1910.  The  con- 
tract clearly  treated  the  final  installment  as 
falling  due  at  that  time.  The  mere  fact  that 
the  contractor  could  not  enforce  payment  of 
the  installment  which  then  became  due  until 
he  had  supplied  certain  evidence  cannot  be 
regarded  as  postponing  the  due  date  of  the 
contract  But  whatever  view  might  be  tak- 
en as  to  the  due  date  of  the  contract  tbe 
views  above  expressed  touching  the  provi- 
dons  of  the  Mechanic's  Lien  Act  In  so  far  as 
they  conflict  with  the  provisions  of  the  Ma- 
nicipal  Liens'  Act  are  controlling. 

I  am  also  unable  to  adopt  the  views  urged 
in  behalf  of  the  stop-notice  claimant  that  a 
certain  letter  of  recall  written  by  the  own- 
er was  operative  to  Impair  the  rights  of  the 
holders  of  one  of  the  orders,  or  that  the  oth- 
er order  was  subject  to  a  condition  whicb 
destroyed  Its  effect  as  an  equitable  assign- 
ment pro  tanto,  of  the  fund. 

I  will  advise  an  order  directing  distribu- 
tion of  the  fund  by  payment  of  the  orders 
as  flrst  In  priority,  and  the  notices  under 
the  Municipal  Liens'  Act  in  the  order  o( 
their  dates  as  second.  These  payments  will 
exhaust  the  fund. 


In  re  ESSEX  COUNTY  PARK  COMMISSION. 

(Court  of  Chancery  of  New  Jersey.    April  18, 
1912.) 

1.  Municipal  Cobposations  ({  519*)— Spe- 
cial Assessments— Lien— TiiiK  EJffective. 

P.  L.  1903,  p.  892,  i  1,  provides  that  all 
assessments  for  improvements  upon  lands  in 
towns  incorporated  under  the  act  shall  be  pay- 
able in  10  annual  installments;  the  first  at  or 
before  the  expiration  of  one  month  from  con- 
firmation of  the  assessment  and  thereafter,  at 
the  expiration  of  each  year  from  such  coo- 
firmation,  one  installment  shall  be  payable  with 
interest  from  tbe  date  of  confirmation,  provided 
that  the  owner  may  pay  the  whole  or  any  bal- 
ance of  the  installments  at  one  time.  Held, 
tliat  the  assessments  became  liens  at  the  time 
of  confirmation  of  the  assessments  rather  than 
at  the  date  fixed  for  payment  thereof. 

[Eid.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1220-1227;  Dec 
Dig.  8  619.*] 

2.  Eminent   Domain    (i  320*)  —  Time   of 
Takinq. 

Eminent  Domain  Act  (P.  L.  1900,  p.  80) 
I  3,  entitles  owners  and  persons  interested  in 
lands  to  be  condemned  to  notice  of  the  pro- 
ceedings, and  requires  a  notice  of  lis  pendens 
to  be  recorded  in  the  clerk's  office,  in  default 
whereof  persona  acquiring  an  interest  in  the 
property  pending  the  proceedings  will  not  be 
bound  thereby.  Section  6  reqaires  the  assess- 
ment of   the  amount  to  be  paid  by   the  con- 
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demning  party  to  b«  made  "as  of  the  date  of 
filing  the  petition  and  order  thereon."  Section 
7  provides  that,  npon. filing  of  the  commission- 
ers' report  "and  upon  payment  or  tender  of 
the  amount  awarded,  the  petitioner  may  enter 
and  take  possession  of  the  land."  Section  14 
provides  that,  if  possession  be  not  taken  before 
the  finding  by  tbe  jury,  petitioner,  upon  pay- 
meat  as  aforesaid  or  payment  into  court  of  the 
amount  found  due,  may  take  possession.  The 
Constitution  provides  that  private  property 
■hall  not  be  taken  for  public  use  without  just 
compensatioD.  Laws  April  2,  1906  (P.  L.  p. 
99),  amending  the  eminent  domain  act,  permits 
the  proceedings  to  be  abandoned  within  20 
days  after  filing  the  award  or  within  20  days 
after  rendition  of  verdict.  Held  that,  until 
payment  or  tender  of  compensation,  the  title 
to  the  condemned  land,  as  between  the  owner 
and  others  than  petitioner,  remains  in  the  own- 
er, tbe  land  not  bein^  taken  as  of  tbe  date  of 
tbe  filing  of  the  petition  in  the  condemnation 
proceedings,  and  nence  may  be  the  subject  of 
voluntary  or  involuntary  liens  against  it. 

[Ed.   Note.— For   other   cases,   see   Eminent 
Domain,  Cent.  Dig.  if  851,  852;   Dec.  Dig.  i 
320.»] 
3.  MumoiFAi,  CoBPORATiona  ({  619*)— Spx- 

CIAI.  ASSE881ISNT& 

P.  L.  1908,  p.  524,  i  41,  provides  for  a 
report  by  the  board  of  assessments  as  to  as- 
sessments for  benefits  for  public  improvements 
by  a  city,  showing  the  land  benefited,  amount 
assessed,  and  for  confirmation  of  the  report  by 
the  dtj  coancU  after  hearing,  and  that  after 
inch  confirmation  the  report  and  map,  with  a 
copy  of  the  resolation  confirming  it,  shall  be 
delivered  to  the  collector  of  taxes,  "and  the 
assessment  so  levied  upon  tbe  lands  specially 
benefited  shall  therenpon  be  dne  and  payable 
and  shall  become  liens  opon  the  lands  assessed 
as  hereinafter  provided."  The  section  further 
directs  that  the  assessment  shall  be  payable  in 
10  equal  installments,  the  first  of  which  shall 
be  payable  SO  days  after  the  confirmation  of 
the  asaessmentj  and  the  others  in  one  to  nine 
Tears,  respectively,  after  confirmation,  and 
that  each  installment  of  such  assessment  shall 
be  a  first  lien  upon  the  land  assessed  from  the 
date  that  the  installment  is  due  and  payable  as 
herein  provided,  and  shall  remain  a  lien  antil 
paid,  notwithstanding  any  alienation  thereof. 
Brli,  that  the  statutes  gave  the  city  a  right  to 
a  lien  upon  the  lands  assessed  for  tbe  whole 
assessment  from  the  time  of  the  delivery  of 
the  report  to  the  collector  of  taxes,  the  lien 
to  arise  In  the  future  for  each  of  the  10  as- 
sessments at  fixed  intervals,  and,  since  the 
right  to  future  liens  arising  pending  proceed- 
ings to  condemn  the  land  was  cut  off  by  pay- 
ment of  the  money  to  the  ovnier,  it  would  be 
transferred  to  the  money  received  by  him. 

(Ed.  Note. — For  other  cases,  see  Municipal 
CorporaHons.  Gent  Dig.  If  1220-1227;  Dec. 
Wg.  i  51».*1 

Application  by  the  Essex  Comity  Park  Com- 
mission for  leave  to  pay  into  court  condemna- 
tion money  awarded  to  Philip  3.  Bowers.  On 
application  of  said  Bowers  for  payment 
Heard  on  iietition  and  answers,  affidavits, 
and  gtipnlations.    Judgment  as  stated. 

Ralph  K.  Lam,  of  Newark  (Lum,  Tamblyn 
4  Colyer,  of  counsel),  for  petitioner.  Charles 
F.  Eocber,  of  Newark,  for  Town  of  Bloom- 
fidd.  Borden  D.  Whiting,  of  Newark,  for 
City  of  East  Orange. 

EM  ESI  Y,  V.  C.  Tbe  Essex  Park  Commis- 
sioQ  by  a  petition  filed  on  December  5,  1910, 


under  the  eminent  domain  act  of  1900  and 
its  supplements,  took  by  condemnation  lauds 
of  Philip  J.  Bowers  in  Essex  county  located 
partly  in  the  town  of  Bloomfleld  and  partly 
In  the  city  of  East  Orange.  The  lands  taken 
bounded  on  a  street  called  Cleveland  terrace, 
and,  previous  to  the  filing  of  the  park  com- 
mission's petition  for  condemnation,  the  town 
of  Bloomfleld  had,  on  Bowers'  application, 
opened  tills  street  through  his  lands  within 
its  limits,  and  had  also  on  like  application 
constructed  a  sewer  therein  and  laid  down 
Telford  pavement  and  constructed  curbing 
and  gutters  thereon.  The  city  of  East  Or- 
ange had  also  previous  to  tbe  filing  of  tbe 
petition  for  condemnation  Improved  the  street 
by  grading,  paving,  guttering,  and  curbing 
within  its  limits.  Subsequent  to  the  filing  of 
the  petition,  assessments  for  benefits  were 
made  against  the  lands  of  Bowers,  the  assess- 
ment of  $2,431.75  for  the  improvement  in 
East  Orange  being  confirmed  by  the  city 
council  on  February  14,  1911,  and  the  several 
assessments  for  the  Bloomfleld  Improvements 
at  later  dates,  viz.,  May  15,  1911,  for  street 
opening,  $55.87;  sewer,  $207.36;  curbing  and 
guttering,  $318.72— altogether,  $581.95— and 
on  June  7,  1911,  for  Telford  pavement,  $607.- 
49.  On  May  4,  1911,  after  the  confirmation 
of  the  East  Orange  assessment  but  before  the 
confirmation  of  any  of  the  Bloomfleld  assess- 
ments, the  award  of  the  commissioners  In  the 
condemnation  proceedings  was  flled  awarding 
to  Bowers  $23,264  for  his  land  taken  and 
damages.  Bowers  appealed  from  the  award 
and  was  awarded  by  a  Jury  on  October  23, 
1911,  the  sum  of  $28,000  for  land  taken  and 
damages.  The  park  commission  made  no 
payment  or  tender  of  the  money  to  Bowers, 
but  on  November  14th,  more  than  20  days 
after  the  verdict  of  the  Jury,  applied  to  this 
court  for  leave  to  pay  the  amount  of  the 
award  into  court,  and,  after  notice  to  Bowers 
and  the  'municipalities,  an  order  was  made 
directing  payment  Into  court  of  the  sum  of 
$6,000  sufficient  to  meet  the  alleged  liens  and 
the  balance  to  be  paid  to  Bowers.  Bowers 
now  applies  for  the  payment  to  himself  of 
the  entire  amount  paid  Into  court,  claiming 
that  the  assessments  are  not  liens  upon  or 
chargeable  against  the  fund. 

[1]  Independent  of  the  effect  of  the  con- 
demnation proceedings,  the  Bloomfleld  assess- 
ments became  statutory  liens  on  the  property 
assessed  on  their  confirmation  by  the  town 
council.  Tbe  statute  relating  to  assessments 
In  towns  (P.  L.  1903,  p.  392,  f  1),  which  makes 
them  liens,  is  to  be  construed  as  fixing  the 
time  of  confirmation  rather  than  the  date 
fixed  for  payment  of  the  assessment  as  the 
date  when  they  became  liens. 

For  present  purposes  the  rights  of  Bloom- 
fleld, If  accruing  on  the  latter  dates,  are  as 
effective  as  if  they  accrued  on  May  15,  1911, 
the  date  of  confirmation,  Inasmuch  as  both 
dates  are  subsequent  to  the  award.    The  ex- 
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tent  to  which  the  statute  relating  to  cities  (P. 
L.  1908,  I  41.  pp.  523,  525)  gives  the  city  of 
East  Orange  a  lien  for  assessments  and  the 
time  when  the  lien  arises  is  not  so  clear,  and 
this  question  wUl  be  separately  considered. 
For  the  present  I  assume  that  the  assessment 
(or  at  least  the  first  one-tenth  installment 
thereof)  became  due  and  was  a  lien  before 
the  filing  of  th«  award  of  the  commissloneiB 
May  4,  1911. 

[2]  The  question  in  the  case  on  the  above 
facts  and  assumptions  relates  to  the  right  un- 
der the  eminent  domain  act  of  persons  ac- 
quiring liens  on  the  lands  condemned  or  in- 
terests therein  pending  the  condemnation  pro- 
ceedings to  claim  payment  of  the  liens  out  of 
the  purdiase  money.  By  the  Eminent  Do- 
main Act  (P.  L.  1900,  p.  80)  {  3,  owners,  occu- 
pants, and  persons  interested  in  the  lands  are 
«ntitled  to  notice  of  the  proceedings  for  con- 
demnation, and  a  notice  of  lis  pendens  nam- 
ing the  parties  interested  and  describing  the 
land  is  to  be  recorded  in  the  clerk's  office  of 
the  county,  "in  default  whereof  persons  ac- 
quiring an  interest  In  the  property  pending 
the  proceedings  shall  not  be  bound  thereby." 
Such  notice  was  filed  in  this  case,  and  the 
municipalities,  not  having  yet  acquired  a 
statutory  lien  on  the  lands  or  interest  there- 
in at  the  time  of  filing  the  petition,  were 
not  named  as  parties  to  the  proceedings. 

It  Is  claimed  on  behalf  of  Bowers  that  un- 
der the  eminent  domain  act  his  lands  were 
"taken"  as  of  the  date  of  filing  the  petition, 
that  his  title  to  the  lands  was,  upon  the  com- 
pletion of  the  condemnation  proceedings,  di- 
vested as  of  that  date,  and  that  his  right  to 
the  money,  although  it  was  not  paid  until  the 
completion  of  the  proceedings,  took  effect  as 
«f  the  date  of  the  petition,  and  therefore  his 
lands  never  became  subject  to  the  liens,  and 
he  is  entitled  to  the  compensation  paid  for 
them  without  payment  of  the  assessments. 
This  claim  is  based  on  the  provision  in  the 
sixth  section  of  the  eminent  domain  act 
which  requires  the  assessment  of  the  amount 
to  be  paid  by  the  condemning  party  for  land 
and  damages  to  be  made  "as  of  the  date  of 
filing  the  petition  and  order  thereon."  It  is 
intended  that  this  provision  has  also  the 
effect  as  between  the  owner  and  those  claim- 
ing under  bim,  after  the  filing  of  the  petition, 
of  affecting  the  transfer  of  title  to  the  land 
as  made  at  the  same  time.  But  the  subse- 
quent provisions  of  the  act  indicate  that  the 
land  is  not  to  be  considered  as  "taken"  from 
the  owner  so  as  to  deprive  him  of  the  ordina- 
ry rights  and  obligations  of  an  owner  of  the 
property  until  payment  or  tender  of  the 
award  or  verdict  for  damages.  Section  7 
provides  tliat,  upon  the  filing  of  the  commis- 
sioners' report  and  upon  payment  or  tender 
of  the  amount  awarded,  the  petitioner  may 
«iter  and  take  possession  of  the  land,  and 
section  14  provides  that,  "If  possession  shall 
not  have  been  taken  before  the  finding  by  the 
Jury,  then  the  petitioner,  upon  payment  as 


aforesaid,  or  paymmt  Into  the  conrt  of  chan- 
cery of  the  amount  fonnd  due  by  the  jury, 
may  enter  upon  and  take  xwssession  of  the 
lands."  These  statutory  conditions,  requiring 
payment  as  the  condition  precedent  to  "tak- 
ing," assure  the  benefit  of  the  constitutional 
provision  that  "private  property  shall  not  be 
taken  for  public  use  without  Just  compensa- 
tion." It  may  happen  in  some  instances  that 
the  rule  of  evidence  prescribed  by  the  statute 
as  to  the  time  of  the  valuation  may  not  give 
the  owner  his  full  constitutional  rights  and 
may  perhaps  not  be  the  proper  naetbod  of  as- 
sessing his  damages. 

Previous  to  this  special  statutory  rule  fix- 
ing damages  as  of  the  date  of  the  petition, 
the  value  of  the  premises  taken  was  assessed 
In  the  law  courts  as  of  the  date  of  the  award 
of  commissioners  (Trimmer  v.  Railroad  Co., 
65  N.  J.  Law,  46,  26  AU.  932),  and  in  equity 
courts  as  of  the  date  of  the  entry  (Doremos 
V.  Paterson,  73  N.  J.  Eq.  474,  501,  69  AU.  225 
[Stevens,  V.  a,  1907]).  But  this  considera- 
tion as  to  the  rule  of  evidence  relaUng  to 
damages  and  values  is  aside  from  the  present 
inquiry  which  relates  only  to  the  time  when, 
as  between  the  owner  and  persons  other  than 
the  petitioner,  claiming  under  the  owner  pen- 
dente lite  either  voluntarily,  or  involuntarily, 
his  right  and  title  to  the  lands  as  lands  has 
teiTuinated. 

By  requiring  notice  of  the  petition  to  be 
given  to  all  parties  Interested  and  the  lis  pen- 
dens to  be  filed  and  the  further  provision 
that,  on  failure  to  file  lis  pendens,  perBons 
acquiring  an  interest  in  the  property  pending 
the  proceedings  shall  not  be  bound  thereby, 
this  proceeding  is  assimilated  to  the  ordinnry 
formal  suit  relating  to  lands  and,  pending 
the  proceedings,  the  rights  of  the  owner  in 
the  lands  continue  subject  to  his  voluntary 
disposition  by  deed  or  mortgage,  disposition 
by  law  on  his  death  testate  or  intestate,  and 
also  to  Involuntary  proceedings  such  as  Judg- 
ments, attachments,  and  the  like.  Taxes  and 
assessments  for  municipal  proceedings  becom- 
ing liens  on  the  land  pending  the  proceedings 
stand  in  the  same  situation.  In  re  Sleeper, 
62  N.  J.  Eq.  67,  49  AU.  549  (Pitney,  V.  C, 
1901).  It  appears  by  the  record  in  this  case 
that  taxes  assessed  after  the  petition  were 
directed  to  be  paid  as  well  as  those  assessed 
previously. 

The  condemnation  proceedings,  so  tar  as 
relates  to  divesting  title  between  the  owner 
and  persons  other  than  the  condemning  par- 
ty, are  pending  until  the  actual  payment  or 
tender  of  the  comi)ensatton,  and,  as  between 
them,  his  rights  as  owner  of  the  lands  con- 
tinue up  to  the  time  when  he  becomes  the 
owner  of  the  money  paid  for  them.  This 
construction,  or  rather  this  application  of 
the  effect  of  the  act  in  establishing  judicial 
proceedings  for  condemnation  with  formal 
parties  and  lis  pendens  notices,  gives  the 
same  effect  as  between  the  owner  and  otbeni 
than  the  petitioner  as  Is  given  la  pending 
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suits  ot  other  kinds,  and  leaves  the  owner 
still  clothed  with  full  property  rights  sub- 
ject only  to  the  rights  of  the  petitioner  or 
suitor.  And  a  further  special  reason  exists 
for  not  depriving  the  owner  pending  the  pro- 
ceedings of  such  property  right  In  the  lands 
or  freeing  him  from  obligations  to  others. 
This  reason  Is  that,  under  the  eminent  do- 
main act,  the  condemning  party  la  not  bound 
when  the  award'  Is  made  to  continue  the  pro- 
ceedings and  take  the  land,  but  under  a  sup- 
plement of  April  2,  1906  (P.  L.  99),  may 
abandon  the  proceedings  at  any  time  vrlthln 
20  days  after  the  filing  of  the  award,  or,  if 
the  Issue  shall  be  tried  by  a  jury,  Within  20 
days  after  rendering  of  the  verdict  upon  pay- 
ment of  the  costs  and  expenses.  If  on  the 
filing  of  the  petition  the  owner's  title  to  the 
lands  Is  divested  by  the  statute  as  la  now 
claimed  by  the  owner,  then  be  can  no  longer 
convey,  mortgage,  or  devise  the  lands  pend- 
ing the  proceedings,  and  uipon  any  abandon- 
ment the  title  must  be  revested  In  him.  In 
the  interim  the  title,  as  all  titles,  must  vest 
somewhere,  must  be  considered  as  in  the  con- 
demning party  without  payment.  It  would 
be  an  anomalous  condition  of  title  if,  pending 
the  proceedings,  the  owner  could  not  con- 
vey, mortgage,  or  devise  the  lands,  and  if, 
pending  the  proceedings,  no  Judgment  recov- 
ered against  Mm  hoimd  his  interest  In  the 
lands.  The  more  logical  as  well  as  practi- 
cal construction  of  the  effect  of  the  act  upon 
the  owner's  title  to  the  lands  is  that,  pend- 
ing the  proceedings  and  up  to  the  time  of 
payment  or  tender,  his  title  to  the  lands  con- 
tlnnes  as  between  himself  and  others  than 
the  petitioner  and  is  subject  to  liens  volun- 
tary or  involuntary  against  him.  The  title 
being  in  the  present  instance  divested  by 
payment  into  court,  the  liens  attach  to  the 
money  in  court.  The  Bloomfleld  assessments, 
being  under  the  statute  Uens  on  the  land  be- 
fore payment  of  the  money,  should  be  paid 
nnt  of  the  fnnd. 

[%}  Second.  As  to  the  East  Orange  assess- 
ment: The  "act  concerning  cities"  (P.  U 1908, 
e.  250,  pp.  486,  etc.),  under  which  the  East 
Orange  assessments  were  made,  provides  (sec- 
tion 41,  p.  524)  for  a  report  by  the  board  of 
tasessments  of  the  assessment  for  benefits, 
showing  the  lands  benefited  and  the  amount 
assessed  as  benefits,  a  confirmation  of  the  re- 
port by  the  city  council  after  a  hearing 
thereon,  and  then  provides  that  after  such 
confirmation  the  report  and  map,  with  a 
copy  of  the  resolution  confirming  the  same, 
certified  by  the  city  derk,  shall  be  delivered 
to  the  collector  of  taxes  "and  the  aasess- 
fflents  80  levied  upon  the  lands  specially 
benefited  shall  thereupon  be  due  and  payable 
and  shall  become  liens  upon  the  lands  assess- 
ed as  hereinafter  provided."  These  were  de- 
livered to  the  collector  on  February  15,  1911, 
as  apiiears  by  the  amended  answer  of  the 
city  and  stipulation  of  the  parties.  The  sub- 
sequent provision  thus  referred  to  is  the 
83A.-30 


same  section  (page  525)  and  directs  that  such 
assessment  shall  be  payable  in  10  equal  in- 
stallments; the  first  of  which  shall  be  due 
and  payable  at  or  before  the  expiration  of 
30  days  after  the  confirmation  of  the  assess- 
ments, and  the  others  respectively  In  one, 
two,  three,  four,  five,  six,  seven,  eight,  and 
nine  years  after  the  date  of,  such  confirma- 
tion, with  further  provisions  relating  to  in- 
terest on  the  installments  paid  or  unpaid. 
Then  follows  the  provision  as  to  the  Uen  of 
the  assessments:  "Each  installment  of  such 
assessment  with  the  Interest  shall  be  a  first 
Hen  upon  the  land  assessed  from  and  after 
the  date  when  such  installment  of  the  assess- 
ment Is  due  and  payable  as  herein  provided, 
and  shall  remain  a  first  lien  thereon  until 
paid,  notwithstanding  any  devise,  descent,  al- 
ienation, mortgage,  or  other  incumbrance 
thereof,  and  shall  be  enforced  and  collected 
by  sale  of  the  land,  as  In  case  of  taxes,"  etc. 

Reading  together  these  two  clauses  of  this 
forty-first  section  relating  to  assessments, 
their  effect  is  to  give  to  the  city,  from  the 
time  of  the  delivery  of  the  report,  etc,  to 
the  collector,  and  thereupon — that  is,  at  once 
— a  right  to  a  lien  upon  the  lands  assessed 
for  the  whole  assessment;  the  Hen  to  arise 
in  the  future  for  each  one-tenth  of  the  as- 
sessment and  interest  at  fixed  Intervals. 
These  future  Hens,  moreover,  are  to  be  first 
liens  from  and  after  the  dates  fixed  for  the 
payments  of  the  several  Installments  unaf- 
fected by  any  devise,  alienation,  etc.  This 
includes,  I  think,  devises,  alienations,  etc., 
after  the  delivery  to  the  collector  and  previ- 
ous to  the  time  fixed  for  the  lien  to  arise  as 
well  as  subsequent  to  this  time.  From  the 
time  of  delivery  to  the  collector,  this  right 
of  the  city  to  future  Uens  on  the  lands  is 
a  right  to  an  interest  in  the  lands.  This 
right  In  its  inception  may  not  be  an  existing 
lien  on  the  lands  in  the  technical  sense  of 
the  word  "Hen"  or  within  the  meaning  of  a 
covenant  against  "liens"  between  grantor  and 
grantee,  but  it  la  from  its  Inception  a  right 
or  Interest  in  the  lands  in  the  nature  of  an 
Incumbtauce  thereon.  It  is  at  once  a  sub- 
sisting right  or  incumbrance  Just  as  an  in- 
choate esthte  in  dower  is  held  to  be  an  in- 
cumbrance before  the  dower  interest  becomes 
con&ummated.  Carter  v.  Denman,  23  N.  J. 
Law,  260,  273  (Sup.  Ot  1852).  This  con- 
struction of  the  dauses  of  the  section  relat- 
ing to  the  assessments  gives  full  effect  to  all 
the  provisions  of  both  clauses  and  by  a  nat- 
ural meaning  and  construction  of  the  words 
used,  and  seems  to  be  the  only  construction 
giving  any  effect  to  the  part  of  the  first 
clause  which,  after  directing  the  deUvery  of 
the  report  to  the  collector,  provides  that  the 
assessment  so  levied  shall  "thereupon 
*  *  *  become  Hens  upon  the  lands  as- 
sessed as  hereinafter  provided." 

On  this  ground  it  seems  to  me  to  be  the 
construction  which  should  be  adopted,  al- 
though it  creates  a  right  or  interest  relat- 
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ing  to  Hens  for  assessmente  whicb  differs 
from  the  usual  statutory  proTlslons.  It  is 
within  the  power  of  the  Legislature  to  create 
such  right,  and  the  only  question  Is  wheth- 
er the  statute  does  this.  I  conclude  that  it 
does. 

This  right  to  future  Uens  on  the  land  ex- 
isting in  the  city  from  the  time  of  the  de- 
livery of  the  report  to  the  collector  arose 
pending  the  condemnation  proceedings,  and 
was  therefore  subject  thereto  and  was  cut 
off  and  destroyed  when  the  condemnation 
was  perfected  by  the  payment  of  the  mon- 
ey. And  the  right  or  Interest  of  the  city  In 
the  lands  being  thus  cut  off,  its  rights  in  the 
land  existing  at  the  time  the  title  was  di- 
vested are  transferred  to  the  compensation 
money  which  is  paid  for  the  ^ee-simple  es- 
tate including  all  interests,  and  the  city  Is 
entitled  to  be  paid  therefrom. 


ZELLER  T.  TOWN  OF  GUTTBNBERG  et  al. 
(Supreme  Court  of  New  Jersey.    June  19, 1911.) 

(Syllalu*  ly  the  Court.) 

Certiobari  (§  45*)— Form  of  Writ— Parties. 
In  certiorari  to  review  municipal  action, 
where  others  than  the  municipality  are  to  be 
made  parties  as  being  interested  in  the  legality 
of  such  action,  their  names  should  appear  not 
in  the  body  of  the  writ,  but  only  on  its  indorse- 
ment. 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Dec.  Dig.  i  45.*] 

Certiorari  prosecuted  by  John  Zeller  to  the 
Town  of  Guttenberg  and  others.  On  rule  to 
show  cause  why  certiorari  should  not  be 
allowed.    Order  made  as  to  framing  of  writ. 

Argued  February  term,  1911,  before  GAR- 
RISON, PARKER,  and  YOORHBES,  JJ. 

Robert  S.  Hudspeth,  for  prosecutor. 

PARKER,  J.  The  application  Is  for  the 
allowance  of  a  writ  of  certiorari  to  bring  up 
the  resolution  of  the  town  council  of  the 
town  of  Guttenberg,  in  the  county  of  Hudson, 
providing  that  the  sum  of  $300  be  paid  to 
each  member  of  the  town  council  and  the 
mayor  for  services  rendered.  The  amended 
charter  of  the  town  of  Guttenberg  (P.  L. 
1875,  pp.  612-613)  provides  that  the  council- 
men  "shall  serve  without  fee  or  reward  ex- 
cept when  on  official  duty  by  order  of  the 
board,  when  they  may  receive  such  compen- 
sation as  may,  by  resolution,  be  directed." 

It  appears  by  the  testimony  taken  under 
the  rule  that  the  five  councllmen  presented 
bills  to  the  town  for  services  rendered,  claim- 
ing |5  per  meeting  of  the  council  for  41  meet- 
ings, $205,  and  $95  for  various  services,  con- 
sisting of  inspecting  improvements,  checking 
assessment  lists,  auditing  boolss,  etc.  Con- 
ceding the  legitimacy  of  these  latter  items 
under  the  provision  Just  quoted,  it  seems 
qnlte  plain  that  the  charter  was  intended  to 
forbid  the  payment  by  the  town  of  any  com- 


pensation to  the  ooundlmen  for  attendinj; 
meetings,  and,  to  say  the  v»7  least,  tbelr 
right  to  such  compensation,  in  view  of  tbU 
language  of  the  charter,  is  so  doubtful  as  to 
justify,  if  not  require,  the  allowance  of  a 
writ. 

It  is  suggested  that  a  writ  would  be  futile 
at  this  time  because  the  bills  have  been  paid; 
but  in  Fagan  v.  Hoboken,  83  Atl.  772,  June 
term,  1910,  not  yet  officially  reported,  this  sug- 
gestion was  overruled,  and  we  think  properly, 
on  the  ground  that,  if  the  payment  was  unwar- 
ranted, the  municipality  might  well  be  beld 
entitled  to  bring  suit  and  recover  back  the 
money.  In  Loudenslager  v.  Atlantic  City,  SO 
N.  J.  Law,  658,  77  Atl.  1060,  the  money  had 
been  expended,  but  the  resolution  directing 
such  expenditure  was  set  aside  on  certiorari. 
Counsel  may  present  a  writ  to  be  directed  to 
the  town  of  Guttenberg  as  the  custodian  of 
the  records  to  be  brought  up.  Davis  v.  Har- 
rison, 46  N.  J.  Law,  79;  Young  v.  Crane,  67 
N.  J.  Law,  453,  61  Atl.  482.  The  individual 
councllmen  as  interested  in  the  result  should 
be  also  parties  defendant.  MacFall  v.  Dover, 
70  N.  J.  Law,  518,  57  Atl.  136.  But  their 
names  should  appear  only  in  the  entitling 
part  of  the  writ;  1.  e.,  the  indorsement.  Grls- 
com  v.  GUmore,  15  N.  J.  Law.  475;  State  v. 
Justice,  24  N.  J.  Law,  413,  414;  Warford  v. 
Smith,  25  N.  J.  Law,  212;  State  (MUler,  Pros- 
ecutor) V.  Stout,  33  N.  J.  Law,  42;  State 
(Coar,  Prosecutor)  v.  Jersey  City,  35  N.  J. 
Law,  404,  405.     . 

Let  the  writ  be  framed  accordingly. 


CARPENTER  v.  CENTRAL  VERMONT  BI. 

CO. 

(Supreme  Court  of  Vermont     Windham. 

May  20,  1912.) 

L.  Venue  (J  70*)— Change— Applicatioh. 

On  an  application  for  a  change  of  venue, 
the  fact  that  defendant's  petition  was  veri- 
fied by  the  oath  of  its  general  manager,  and 
that  no  counter  afBdavits  were  submitted,  did 
not  reguire  the  court  to  treat  the  facts  stated 
therein  as  conclusive. 

[Ed.    Note.— For    other    cases,    see    Venue. 
Cent.  Dig.  ||  122-126;    Dec.  Dig.  i  70.»] 

2.  Vbnue  (i  70*)— Change  — Applicatioh— 
Affidavit. 

On  an  application  by  a  railroad  compan; 
for  a  change  of  venue,  petitioner  alleged  on 
information  and  belief  that  certain  newspapers 
had  a  wide  circulation  throughout  the  county; 
that  they  had  created  a  prejudice  against  de- 
fendant; that  certain  litigation  was  pending 
with  reference  to  the  abolition  of  a  grade 
crossing,  in  which  the  citizens  had  taken  sides 
against  defendant,  and,  when  a  railroad  bill 
authorizing  a  competitor  to  parallel  defendant's 
tracks  was  pending  before  the  Legislature,  pub- 
lic meetings  were  held  at  which  marked  hos- 
tility was  shown  toward  defendant,  and  a  spe- 
cial town  meeting  was  afterwards  held  in 
which  a  previous  appropriation  voted  by  the 
town  authorities  to  be  used  in  the  abolition 
of  the  crossing  was  revoked,  etc.:  also,  that 
throughout  the  county  there  existed  a  prej- 
udice against  petitioner,  well  defined,  general, 
and  openly   expressed.     Held,  that   the  news- 


*Fsr  other  esses  see  same  topic  and  section  NUMBER  In  Dec.  Dig-  A  Am.  Dig.  Kejr  No.  Saries  ft  Rep'r  Indeita 


Digitized  by 


Ljoogle 


Vt) 


CARPENTEK  v.  OENTBAl.  VERMONT  RT.  00. 


467 


paper  reports  were  no  more  than  a  atatement 
indicating  hostility  on  the  part  of  the  writers 
without  indicating  any  effect  on  the  readers 
and  could  not  be  accepted  as  reflecting  the 
sentiment  of  the  county,  and  the  allegation  that 
a  well-defined  prejudice  against  defendant  ex- 
isted being  a  mere  expression  of  petitioner's 
conclusion,  the  court  was  not  bound  to  find 
that  defendant  could  not  obtain  a  fair  trial  in 
the  county,  notwithstanding  there  were  no  op- 
posing affidavits. 

[Ed.   Note.— For    other    cases,    see    Venue, 
.  Cent  Dig.  H  122-126;   Dec.  Dig.  {  70.»] 

Action  by  L.  M.  Carpenter  against  the 
Central  Vermont  Railway  Company.  Peti- 
tion to  the  Supreme  Court  for  a  writ  of  cer- 
tiorari to  review  an  order  denying  defend- 
ant's application  for  a  cltange  of  venue. 
Writ  dented. 

See,  also,  84  Vt  538,  80  Atl.  657. 

Argued  before  ROWELL,  C.  J.,  and  MCN- 
SON,  VTATSON,  HASELTON,  and  POW- 
ERS, JJ. 

Clarke  C.  Fltta  and  Harold  B.  Whitney, 
for  petitioner.  Cudworth  &  Pierce  and  Gib- 
son &  Waterman,  for  respondent 

POWERS.  J.  We  have  here  an  action  on 
the  case,  which  is  pending  in  the  county  court 
of  Windham  county,  wherein  the  defendant 
seasonably  preferred  its  petition  to  the  presid- 
ing judge  of  that  court,  asking  for  a  change  of 
venue,  tiecaase  of  a  prejudice  against  it  in 
that  coimty.  The  prayer  of  that  petition  hav- 
ing been  denied  on  hearing,  the  defendant  has 
brought  this  petition  for  a  writ  of  certiorari 
to  bring  up  for  review  the  record  of  the  pro- 
ceedings thereunder. 

So  far  as  need  be  stated,  the  allegatiops 
of  the  petition  for  a  change  of  renne  are  to 
this  effect:  The  pending  suit  is  an  action  for 
the  recovery  of  damages  on  account  of  per- 
sonal injuries  alleged  to  have  been  suffered 
by  the  plaintUT,  while  in  the  defendant's  em- 
ploy, through  the  latter's  negligence.  The 
defendant  operates  a  railroad  from  New  Ixin- 
don.  Conn.,  to  Brattleboro,  Vt.  In  September, 
1910,  the  Public  Service  Commission  ordered 
the  defendant  to  abolish  the  grade  crossing 
at  Brattleboro — to  which  undertaking  the 
town  of  Brattleboro  liad  voted  to  appropri- 
ate a  large  sum  of  money.  This  order,  the 
defendant  promptly  proceeded  to  carry  into 
effect  At  the  last  session  of  the  Legislature, 
the  Vermont  Valley  Railroad,  which  Is  oper- 
ated by  the  Boston  &  Maine  Railroad,  sought 
the  right  to  construct  a  line  paralleling  the 
tracks  of  the  defendant  from  South  Vernon 
to  Brattleboro,  and  a  bill  was  Introduced  pro- 
viding for  this.  This  project  brought  on  an 
acute  controversy  between  the  two  railroads, 
which  came  to  involve  the  citizens  of  Brat- 
tleboro and  the  whole  county,  who  on  account 
of  expected  Increased  railroad  facilities,  ben- 
efits, and  advantages,  earnestly  espoused  the 
cause  of  the  Vermont  Valley  Road.  The  two 
newspapers  published  In  Brattleboro  took  an 
active  part  In  the  controversy,  advocating  the 


cause  of  the  Vermont  Valley,  and  made  it  a 
leading  feature  of  their  successive  issues. 
These  papers  are  said  to  circulate  in  every 
town  in  the  county  and  to  reach  practically 
every  person  therein  qualified  to  serve  as 
jurors  in  the  county  court,  and  have  been  a 
factor  In  creating  a  general  prejudice  against 
the  defendant  throughout  the  county.  Cer- 
tain Issues  of  these  papers  are  made  a  part 
of  the  petition  by  reference.  While  the  rail- 
road bill  was  pending  before  the  Legislature, 
public  meetings  were  held  at  Brattleboro,  at 
which  marked  hostility  toward  the  defendant 
was  shown.  A  special  town  meeting  was 
held  in  Brattleboro,  at  which  the  appropria- 
tion In  aid  of  the  abolition  of  the  grade 
crossing  was  rescinded,  and  the  town  au- 
thorities began  proceedings  to  have  the  or- 
der aforesaid  revoked,  which  proceedings  the 
defendant  is  contesting.  Brattleboro  is  the 
natural  business  center  of  the  county ;  from 
it  emanate  lines  of  public  communication 
reaching  practically  every  town  and  hamlet 
therein,  and  anything  which  affects  the  rail- 
road situation  In  Brattleboro  Is  of  vital  in- 
terest to  the  whole  county,  and  citizens 
throughout  the  county  participated  in  tlie 
general  agitation  which  has  been  going  od 
regarding  these  matters.  The  allegations 
close  with  the  assertion  that  "throughout  the 
county  there  exists  a  prejudice  against  your 
petitioner,  well  defined,  general,  and  openly 
expressed."  The  petition  is  signed  and  sworn 
to  by  G.  C.  Jones,  general  manager.  No 
formal  answer  was  filed.  Numerous  exhibits 
and  copies  of  records  and  proceedings  were 
filed  In  support  of  the  petition,  and  the  plain- 
tiff filed  numerous  newspaper  exhibits.  No 
testimony  was  filed  or  offered  by  either  par- 
ty. In  disposing  of  the  matters,  the  presiding 
judge  said:  "I  am  unable  to  find  that  there 
is  reason  to  believe  that  said  action  cannot 
be  impartially  tried  in  the  county  of  Wind- 
ham, and  the  petition  la  dismissed.  I  do  not 
consider  the  evidence  sufficient  to  show  such 
a  feeling  among  the  people  of  this  county  as 
to  prevent  a  fair  trial  of  the  case  by  jury." 
[1]  The  defendant  insists  that  tnasmuclt 
as  no  answer  was  filed  and  uo  counter  affi- 
davits submitted,  the  allegations  of  the  i)e- 
tition,  being  verified  by  the  oath  of  the  de- 
fendant's general  manager,  should  have  been 
treated  as  conclusive  of  the  facts  thereby 
covered;  and,  since  they  cover  all  essential 
facts,  there  was  no  reason  for  the  exercise 
of  any  discretion,  and  the  petition  should 
have  been  granted.  In  support  of  this  propo- 
sition, the  defendant  cites  Mix  v.  Kepner,  81 
Mo.  93.  There,  the  plaintiff  filed  a  written 
application,  verified  by  his  oath,  alleging  that 
he  believed  that  "the  said  defendant  has  an 
undue  influence  over  the  minds  of  the  inhabit- 
ants of  Henry  county,  and  that  the  inhabit- 
ants of  said  Henry  county  are  so- prejudiced 
against  plaintiff  that  he  cannot  have  a  fair 
trial   in  said  Henry  county."     This  motion 
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was  filed  under  a  statute  which  provides 
that  the  court  shall  be  "satisfied"  that  the 
party  could  not  have  a  fair  trial  In  the  coun- 
ty where  the  action  is  pending,  and  it  was 
held  that  the  application  and  verification,  be- 
ing in  full  compliance  with  the  statute,  made 
a  prima  facie  case,  and  that  the  statute  did 
not  require  that  the  court  should  be  "satis- 
fled"  in  any  other  manner.  We  cannot  adopt 
this  view.  It  makes  it  too  easy  to  secure  a 
change  of  the  place  of  trial.  Whether,  in 
the  circumstances  here  presented,  the  peti- 
tion stood  as  anything  more  than  a  pleading, 
and  whether  the  presiding  judge  was  requir- 
ed to  treat  it  as  evidence  at  all,  are  ques- 
tions not  presented;  for  it  appears  that  he 
did  treat  it  as  evidence. 

[2]  But,  in  any  view,  be  was  not  obliged 
to  adopt  the  inferences  and  opinions  therein 
contained.  He  was  to  draw  his  own  Infer- 
ences and  reach  his  own  conclusions  from  the 
specific  facts  set  forth.  If  we  analyze  the 
allegations,  we  find  much  that  the  presiding 
judge  was  not  obliged  to  accept  as  true.  If 
we  separate  the  allegations  of  specific  facts, 
like  the  pendency  of  the  litigation  over  the 
grade  crossing,  the  contest  in  the  Legislature, 
the  public  meetings,  the  contents  of  the  news- 
papers, etc.,  and  assume  that  it  was  the  duty 
of  the  judge  to  treat  these  as  true,  it  does  not 
dispose  of  the  matter.  The  ultimate  f^ct  to  be 
established  was  that  there  was  reason  to  be- 
lieve that  the  defendant  could  not  obtain  an 
Impartial  trial  in  Windham  county.  To  show 
this,  the  petitioner  alleges  on  Information 
and  belief  that  the  newspapers  have  a  very 
wide  circulation  throughout  the  county,  and 
that  they  Iiave  created  a  prejudice  against  It. 
It  cannot  be  claimed  that  the  presiding  judge 
was  obliged  to  treat  these  allegations  as  suf- 
ficiently proved.  They  had  no  force  as  evi- 
dence, and  could  do  no  more  than  raise  an 
Issue.  In  this  respect  they  were  like  similar 
allegations  in  a  sworn  answer  In  chancery. 
See  Wooley  v.  Chamberlin,  24  Vt.  270.  But 
If  these  allegations  were  to  be  taken  as  true, 
it  would  not  help  much.  It  is  not  claimed 
that  the  hostility  to  the  defendant  manifested 
in  the  various  newspaper  items  should  be 
taken  as  a  reflection  of  the  sentiment  of  the 
county;  the  assertion  is  that  these  papers 
were  factors  In  creating  a  hostility  toward  the 
defendant.  It  must  be  admitted  that  these 
items  which  appeared  from  week  to  week  in- 
dicated bitterness  and  hostility  on  the  part  of 
the  writers;  but  the  effect  upon  those  who 
read  them  is  a  matter  of  pure  speculation. 
In  Missouri  v.  Barton,  8  Mo.  App.  15,  it  was 
held  that  editorials  in  a  newspaper  circulat- 
ing in  the  county  where  a  prosecution  was 
pending  were  not  competent  to  establish  such 
a.  prejudice  as  would  prevent  an  impartial 
trial.  Without  further  proof,  the  presiding 
judge  was  not  obliged  to  treat  these  news- 
paper utterances  of  so  much  importance  as 
is  claimed  for  them. 


The  further  allegation  that  there  exists 
throughout  the  county  a  general  and  well-de- 
fined prejudice  against  the  defendant  is  but 
an  expression  of  the  petitioner's  conclusion; 
It  is  an  inference  which  the  defendant  draws 
from  the  other  facts  stated.  The  presiding 
judge  was  not  obliged  to  adopt  it,  but  was  at 
liberty  to  reject  It  for  lack  of  evidence.  The 
law  of  this  whole  subject  is  so  fully  covered 
in  the  recent  case  of  WiUard  v.  Norcross,  83 
Vt.  268,  75  Atl.  269,  that  further  comment  is 
unnecessary.  Upon  .  a  consideration  of  the 
whole  case,  we  cannot  say  that  the  presiding 
Judge  failed  to  exercise  according  to  law  the 
discretion  which  the  law  vested  in  him. 

Writ  denied,  with  costs. 


McARTHUE  v.  BLONDIN  et  al. 

(Supreme  Court  of  Vermont.     Franklin. 

May  20,  1912.) 

APPEAI-   and    EBROB    (I    80*)— INTKRLOCUTOBT 
JUDOUENT. 

A  decree  appointing  a  master  to  ascertain 
and  report  injunctiou  damages  and  restrain- 
ing the  orators  from  delaying,  hindering,  or 
preventing  defendants  from  takmg  and  holdioK 
possession  of  the  land  in  controversy,  "antil 
the  further  order  of  court,"  was  interlocntor; 
only,  and  unappealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  429,  «2,  450,  466.  457, 
494-509;    Dec.  Dig.  |  80.*] 

Appeal  in  Chancery,  Franklin  County;  E. 
li.  Waterman,  Chancellor. 

Bill  by  Evangeline  McArthur  against  E. 
W.  Blondln  and  another,  and  by  Evangelhie 
McArthur  and  others  against  Blondln  and 
adother.  From  an  order  appointing  a  mas- 
ter to  assess  injunction  damages,  Evangeline 
McArthur   appeals.     Dismissed. 

Argued  before  ROWELL,  C.  J.,  and  MUN- 
SON,  WATSON,  HASELTON,  and  POWERS, 
JJ. 

H.  P.  Dee,  for  defendants.  Nathan  S. 
Post  and  C.  O.  Austin  &  Sons,  for  oratrix. 

PER  CUBIAM.  When  this  case  was  re- 
manded (Blondln  v.  McArthur  et  al.,  84  Vt 
516,  80  Atl.  663),  such  proceedings  were  had 
in  the  court  of  chancery  that  a  decree  was 
entered  appointing  a  master  to  ascertain 
and  report  the  injunction  damages,  and  re- 
straining the  orators  from  delaying,  hinder- 
ing, or  preventing  the  defendants  from  tak- 
ing and  holding  possession  of  the  land  and 
premises  in  question  "untU  the  further  or- 
der of  court"  Without  the  defendants' 
knowledge,  an  appeal  was  allowed  from  this 
decree,  which  appeal  the  defendants  moved 
to  dismiss,  but  the  motion  was  overruled. 

It  is  admitted  here  that  so  much  of  the 
decree  as  relates  to  the  appointment  of  s 
master  is  not  final,  but  Interlocutory  merely, 
and  it  is  apparent  that  the  rest  of  it  is  equal- 
ly so,  for  it  does  not  touch  the  merits  of  the 
controversy,  and  is  to  be  in  force  only  "until 
further  order"  of  the  court. 
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So  tbe  decree  is  one  from  which  no  appeal 
lies,  and  this  coart,  even  on  Its  own  motion, 
will  dismiss  the  appeal  in  snch  cases.  Ab- 
bott V.  Sanders,  83  Vt.  165,  74  Atl.  1058; 
Taf  t  V.  Mossey,  77  Vt  165,  69  Atl.  166 ;  Nel- 
son V.  Brown,  59  Vt  600, 10  AtL  72. 

Appeal  dismissed. 


CUNNINGHAM  et  nx.  t.  BLANCHARD  et  al. 

(Supreme  Conrt  of  Vermont.    Battleboro.    April 

B,  1911.     On  Rehearing,  May  6,  1912.) 

L  FBAT7D8,    STATUTB  OF   ({  152*)— PUBADINO — 

Necessity. 

An  oral  contract  relating  to  land  is  en- 
forceable as  if  in  writing,  u  the  statute  of 
frauds  ia  not  pleaded. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  {  863;   Dec.  Dig.  i  152.*J 

2.  SpEciyic  Perfobmarok  (J  127*)— Inciden- 
tal Kei^ief. 

Equity  liaving  jurisdiction  of  a  suit  for 
specific  performance  of  an  agreement  to  reduce 
to  writing  an  oral  contract  to  purchase  land 
foreclosed,  resell  it,  and  divide  the  proceeds, 
it  will  retain  jnrisdiction  for  ail  purposes,  in- 
cluding an  accounting  by  defendants  for .  the 
value  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  406-411;  Dec.  IMg.  < 
127.*] 

8.  Vendor  and  Pubchabeb  (|  B5*)— Divisi- 
ble CONTBACTB. 

Orator  and  defendant  agreed  that  defend- 
ant should  purchase  property  mortgaged  by 
orator,  on  which  a  decree  of  foreclosure  had 
befome  absolute,  and  that  orator  should  have 
the  opportunity  of  repurchasing  a  part  thereof 
called  the  "core"  within  a  reasonable  time ; 
that  the  other  land  should  be  divided  into  lots 
and  sold  by  their  joint  eflforts,  the  first  of  the 
proceeds  going  to  defendant  to  reimburse  him 
for  the  amount  paid  over  what  he  was  to  re- 
ceive for  the  "core,"  and  the  balance  to  be  equal- 
ly divided  between  them.  Orator  did  not  offer 
to  purchase  the  "core"  within  a  reasonable 
time,  and  defendant  sold  it  to  another.  Held, 
that  the  contract  was  divisible ;  the  part  relat- 
ing to  the  option  to  purchase  being  distinct 
from  that  entitling  orator  to  a  part  of  the  pro- 
ceeds of  the  lots,  80  that  orator  could  enforce 
his  equitable  rights  as  to  the  latter,  though 
be  bad  no  rights  under  the  option  agreement 

(Ed.  Note. — For  other  cases,  see  Vendor  and 
Pi-rehaser,  Cent  Dig.  {  8«;    Dec.  Dig.  |  55.»J 

4.  Equity  ({  117*)— Mibjoindeb  of  Pabties 
— Waiveb. 

Where  a  hill  shows  on  Its  face  any  mis- 
joinder of  parties,  a  defendant  who  did  not 
demur  on  that  ground,  or  raise  the  question 
in  bis  answer,  waived  the  objection. 

lEM.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  H  285-292;    Dec.  Dig.  {  117.*] 

5.  Account  (S  8*)— Defenses— Feaud. 

Orator  ajid  defendant  agreed  that  defend- 
ant should  purchase  land  formerly  belonging 
to  orator,  on  which  a  decree  of  foreclosure  had 
become  absolate,  and  that  a  part  of  it  e.hould 
be  divided  into  lots  and  sold  oy  their  joint  ef- 
forts, and  the  proceeds  divided  l>etween  them. 
Held,  that  the  fact  that  orator  fraudulently 
represented  to  defendant,  to  induce  him  to  pur- 
chase the  land,  that  he  had  customers  for  sev- 
eral of  the  lots,  would  not  prevent  him  from 
obtaining  an  accounting  for  toe  proceeds  of  the 
lots;  defendant«^ot  having  rescinded  nor  of- 
fered to  rescind  the  contract  for  fraud. 

[Ed.  Note. — For  other  cases,  see  Account 
Cent  Dig.  <  22;   Dec.  Dig.  i  8.»] 


On  Rehearing. 

6.  Apfeai.  and  Ebbob  (|  832*)— Rehbabino. 

Pub.  St.  is  1313-1316,  relating  to  rehear- 
ings  in  the  Supreme  Court,  do  not  authorize  a 
rehearing  for  the  purpose  of  giving  opportunity 
to  present  new  questions. 

{Ed.  Note. — For  other  cases,  see  Appeal  and 
Frror.   Cent  Dig.  {{  8215-8228;    Dec.  Dig.  § 

7.  Affeai,  and  Bbbob  (|  832*)— Rehkabinch— 
Gboundb. 

Ab  a  rule,  failure  to  present  a  case  fully 
on  the  original  hearing  is  not  ground  for  grant- 
ing a  rehearing  in  the  Supreme  Court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent   Dig.  SI  3216-3228;    Dec.  Dig.  ! 

8.  Appbax  and  Ebbob  (§  882*)— Rebeabino— 
Obounds— Mistake  of  Law. 

A  rehearing  may  be  had  on  appeal,  if  a  ma- 
terial mistake  of  law  is  made  in  the  decision  oa 
the  original  hearing. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  3215-3228;  Dec.  Dig.  S 
832.*] 

9.  Appeai.  and  Ebbob  (|  835*)— Estoppel  to 
Allege  Ebbob. 

Where,  in  a  suit  for  an  aocounting  for  iota 
purchased  under  a  contract  for  resale  and  divi- 
sion of  the  proceeds  between  the  parties,  de- 
fendant tacitly  conceded  on  the  original  hearing 
in  the  Supreme  Court  that  he  must  account  if 
his  objections  to  an  accounting  were  not  sus- 
tained, as  they  were  not  and  that  the  account- 
ing would  be  as  of  the  time  of  the  hearing  be- 
fore the  master,  he  cannot  complain  on  rehear- 
ing that  the  value  of  the  lots  at  the  time  of  the 
commencement  of  the  suit,  and  not  at  the  time 
of  hearing  before  the  master,  was  adopted  for 
the  purposes  of  an  accounting,  where  the  lots 
have  been  increasing  in  value. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
EiTor,  Cent  Dig.  IS  3241-3243;  Dec.  Dig.  ( 
836.*] 

Appeal  In  Chancery,  Orleans  County;  E. 
L.  Waterman,  Chancellor. 

Suit  by  John  M.  Cunningham  and  wife 
against  J.  F.  Blanchard  and  others.  From 
a  decree  dismissing  the  bill,  orators  appeal. 
Reversed  and  remanded  for  further  pro- 
ceedings, and  a  decree  for  orators. 

This  is  a  suit  in  equity  against  J.  F. 
Blanchard,  W.  O.  Perkins,  and  David  G. 
Perkins  to  secure  the  orators'  rights  in  cer- 
tain real  estate  tmder  an  oral  contract  with 
defendant    Blanchard. 

The  master  finds  the  following: 

The  orators  are  husband  and  wife  and 
lived  on  the  premises  in  question,  of  which 
they  were  tenants  of  the  entirety,  and  which 
consisted  of  about  four  acres  of  land  on 
which  were  a  large  two-story  dwelling  house 
and  ell,  and  a  large  barn.     On   September 

10.  1907,  there  became  absolute  a  decree  In 
favor  of  the  Orleans  Trust  Company,  fore- 
closing the  orators'  rights  in  those  premises, 
where  they  still  lived.  That  decree  on  No- 
vember 6,  1907,  amounted  to  $8,873.  On 
September  30,  1907,  the  Orleans  Trust  Com- 
pany informed  the  orators  that  while  not 
agreeing  to  do  so.  If  before  the  1st  day  of 
the  following  November  the  orators  pro- 
duced a  customer  who  would  pay  said  de 
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cree,  a  conveyance  would  probably  be  made. 
There  was  no  eridoice  that  defendant  Blan- 
chard  ever  knew  of  tbat  suggestion.  Soon 
thereafter  orator  John,  who  througrhout,  with 
the  knowledge  and  consent  of  his  wife,  acted 
for  them  both,  had  several  talks  with  de- 
fendant Blanchard  about  the  latter's  pur- 
chasing the  premises,  which  Blanchard  there- 
upon carefully  examined,  and  finally  It  was 
agreed  between  the  orators  and  Blanchard 
that  the  latter  should  purchase  the  prem- 
ises from  the  Orleans  Trust  Company  at  the 
amount  of  the  decree;  that  a  designated  por- 
tion of  the  land  should  be  surveyed  into 
building  lots;  that  a  road  should  be  con- 
structed along  a  designated  course  to  ac- 
commodate those  lots;  that,  at  the  price  of 
fS.OOO  to  be  paid  within  a  reasonable  time, 
the  orators  should  have  the  opportunity  to 
purchase  that  portion  of  said  premises  call- 
ed the  "core,"  which  was  the  portion  where- 
on said  buildings  were  located,  and  bounded 
by  said  lots  and  proposed  road;  that  the 
barn  and  eli  were  to  be  the  property  of 
Blanchard,  with  the  right  to  remove  the  same ; 
that  orator  John  and  Blanchard  should  use 
their  joint  efforts  to  sell  said  building  lots; 
that  the  first  money  derived  from  such 
sales  should  be  used  to  reimburse  Blanchard 
for  the  amount  he  should  have  expended  In 
excess  of  the  $3,000  he  was  to  receive  for 
the  "core,"  the  agreed  amount  of  which  re- 
imbursement was  $900;  and  that  the  re- 
mainder of  the  money  derived  from  such 
sales  should  be  equally  divided  between  the 
orators  and  Blanchard;  and  that  this  oral 
agreement  should  be  reduced  to  writing. 

In  accordance  with  this  agreement,  Blan- 
chard, on  November  5,  1907,  paid  the  Or- 
leans Trust  Company,  $3,873,  the  amount 
of  said  decree,  and  took  a  deed  of  said  prem- 
ises from  it  to  himself;  and  soon  thereafter 
he  leased  the  "core"  to  the  orators  at  a 
rental  of  $5  per  week,  which  was  estimated 
to  be  the  amount  required  to  pay  the  in- 
terest on  the  $3,000,  for  which  the  orators 
were  to  have  the  "core,"  the  taxes  and  in- 
surance on  that  property,  and  $50  a  year  for 
repairs.  This  rental  the  orators  continued 
to  pay  Blanclmrd  until  he  sold  the  "core" 
t»  defendant  W.  C.  Perkins,  as  hereinafter 
stated. 

In  May,  1908,  orator  John  asked  Blan- 
chard to  have  said  oral  agreement  reduced 
to  writing  tbat  the  orators  might  have  evi- 
dence of  their  rights,  which  Blanchard  re- 
fused to  do,  and  refused  to  deal  further 
with  orator  John,  but  said  that  he  would 
convey  the  "core,"  to  the  orators  at  any 
time  on  payment  of  $3,000,  and  this  Blan- 
chard was  ready  and  willing  to  do  during 
all  the  Ume  that  he  held  title  to  the  "core." 
About  this  time  defendant  W.  G.  Perkins, 
under  Blanchard's  employment,  went  upon 
the  premises  and  surveyed  and  plotted  the 
building  lots.  The  orators  complained  that 
the  lots  so  laid  out  left  the  "core"  smaller 
than  was  contemplated  by  said  oral  con- 
tract   The  land  so  In  dispute  Is  a  strip  16 


rods  long  and  two  rods  wide.  Soon  there- 
after Blanchard  moved  the  bam  from  the 
"core"  onto  one  of  the  lots  so  laid  out  by 
Perkins,  made  it  into  a  dwelling  bouse, 
and  caused  the  road  that  Perkins  had  lalii 
out  to  serve  the  building  lots  to  be  worked. 

On  August  2C,  190S,  defendant  W.  C.  Per- 
kins, with  full  knowledge  or  the  oral  con- 
tract between  the  orators  and  Blanchard. 
and  of  the  latter's  refusal  further  to  deal 
with  orator  John,  took  from  Blanchard  to 
himself  a  lease  of  the  "core"  for  one  year, 
with  the  option  to  purchase  it  for  $3,000; 
and,  on  September  11th  following,  he  exer- 
cised that  option  and  took  a  deed  of  the 
"core"  from  Blanchard  to  himself,  with  all 
the  buildings  thereon,  except  the  bam,  which 
had  not  then  been  moved;  and,  on  Febn< 
ary  9,  1909,  be  conveyed  the  "core"  to  his 
father,  defendant  David  O.  Perkins.  The 
orators  knew  about  the  lease  and  deed  from 
Blanchard  to  W.  C.  Perkins,  and  were  satis- 
fled  therewith,  but  supposed  that  they  had 
the  same  right  to  purchase  from  said  Per- 
kins that  they  formerly  had  to  purchase 
from  Blanchard  under  the  terms  of  said 
oral  contract;  and,  on  September  1,  1908, 
the  orators  took  from  Perkins  a  writtea 
lease  of  the  "core"  for  eight  months,  with 
the  option  to  purchase  it  for  $3,000.  In  view 
of  the  settlement  with  the  Perkinses,  which 
is  referred  to  in  the  opinion,  further  state- 
ment of  their  relation  to  the  controversr  la 
unnecessary.  The  other  material  facts  are 
recited  in  the  opinion. 

The  prayer  of  the  bill  is  that  the  convey- 
ances from  defendant  Blanchard  to  defend- 
ant W.  O.  Perkins,  and  from  the  latter  to 
his  father,  "may  be  canceled  and  set  aside 
as  a  fraud  upon  the  rights  of,  and  a  cloud 
upon  the  title  of,  the  orators;  tbat  defend- 
ant Blanchard  be  decreed  to  surrender  u|> 
and  convey  to  the  orators  the  whole  of  said 
premises  upon  being  paid  the  amount  which 
be  paid  upon  said  decree  of  foreclosure,  with 
interest  to  the  date  of  said  redemption,  or. 
in  default  thereof,  that  said  Blanchard  be 
decreed  to  move  his  said  dwelling  house 
within  the  limits  of  the  nine  lots  originall] 
agreed  to  be  laid  out  upon  the  rear  of  said 
estate ;  be  ordered  to  account  to  the  orators 
for  the  damage  to  the  physical  condition  of 
said  estate  by  the  acts  of  said  defendant 
herein  complained  of;  and  for  the  price  of 
said  building  lots;  and  for  such  other  relief 
as  to  the  court  shall  seem  meet,  and  for 
their  costs." 

Argued  before  KOWELIi,  O.  J.,  and  MON- 
SON,  WATSON,  HASBLTON,  and  POW- 
ERS, JJ. 

Herbert  W.  Blake,  for  orators.  B.  A 
Cook  and  Williams  &  Dane.  Cor  defendant 
Blancbard. 

ROWELL,  0.  3.  It  is  said  in  the  brief  for 
the  defendant  Blanchard,  who  alone  is  de- 
fending, and  not  denied  by  the  orators,  that 
the  orators  have  settled  with  the  defendanU 


Digitized  by  CjOOQIC 


Vt) 


CXTNinNGHAM  t.  BLANCHARD 


471 


Perkins,  to  one  of  wbom  Blancbard  sold  the 
homestead,  called  the  "core"  of  the  property 
tn  question,  and  that  they  are  not  now  par- 
ties to  the  case.  We  treat  that  as  eliminat- 
ing the  "core,"  leaving  only  the  matter  of 
the  building  lots  adjoining  the  "core,"  as  to 
which  the  orators  seek  to  make  Blancbard 
account  for  th'eir  Interest  therein,  If  that  be 
deemed  more  equitable  than  to  make  him  re- 
duce to  writing  the  agreement  of  the  parties 
found  by  the  master  concerning  the  whole 
property.  [1]  But  the  orators  have  nothing 
to  gain  in  this  suit  by  having  that  agreement 
reduced  to  writing,  for,  the  statute  of  frauds 
not  being  set  up  as  a  defense,  it  is  just  as 
enforceable  here  as  though  it  were  in  writ- 
ing, if  an  accounting  can  be  had,  which  the 
defendant  says  cannot  be,  because  he  says 
that  whatever  rights  the  orators  might  have 
bad  in  respect  of  the  division  of  the  land  In- 
to lots  and  the  sale  of  them,  had  tbey  been 
free  from  misrepresentation  themselves,  are 
rights  oiforceable  at  law  In  an  action  for 
their  stated  share  of  the  "purchase  price" 
of  the  lots.  By  the  words  "purchase  price," 
as  here  used,  we  think  is  meant  the  cash  val- 
ue of  the  lots,  as  no  other  purchase  price  is 
ascertainable,  none  of  the  lots  having  been 
sold;  but  the  master  finds  that  at  the  time 
of  the  hearing  in  July,  1909,  they  were  worth 
in  the  aggregate  so  much,  which  was  25  per 
cent  more  than  they  were  worth  in  Novem- 
ber, 1907,  when  the  defendant  took  his  deed 
from  the  bank.  [2]  But  as  the  bill  was  prop- 
erly brought  for  the  purpose,  in  part,  of  ob- 
taining a  spedflc  performance  of  the  contract 
to  the  extent  of  having  It  reduced  to  writing 
as  agreed,  the  case  will  be  retained  for  all 
other  purposes. 

[3]  The  defendant  further  says  that  the 
orators  never  had  any  equitable  rights 
against  him,  and  are  entitled  to  no  equitable 
relief,  because  he  says  that  It  was  agreed  be- 
tween them  tLat  he  should  purchase  the  prop- 
erty of  the  bank  at  the  amount  of  the  decree, 
and  that  the  orators  should  have  an  opportu- 
nity to  purchase  the  "core"  for  |3,000  within 
a  reasonable  time;  that  the  land  outside  the 
"core"  should  be  divided  luto  lots,  and  that 
the  orator  John  and  the  defendant  should 
nse  their  joint  efforts  to  sell  the  lots,  and 
that  the  first  money  derived  therefrom  should 
be  used  to  reimburse  the  defendant  for  the 
amount  paid  out  by  him  in  excess  of  the 
^,000  he  was  to  receive  for  the  "core,"  the 
amount  of  which  reimbursement  was  to  be 
$!X)0,  after  which  the  balance  of  the  money 
derived  from  snch  sales  was  to  be  equally 
divided  between  the  orators  and  the  defend- 
ant; that  the  defendant  was  ready  and  will- 
ing at  all  times  while  he  held  the  title  to 
convey  the  "core"  to  the  orators  at  the 
agreed  price,  and  that  before  the  defendant 
conv^ed  the  same  to  Perkins  a  reasonable 
time  for  the  orators  to  buy  It  had  elapsed, 
but  that  they  neglected  and  refused  to  ex- 
ercise their  right  In  that  behalf,  and  had  full 
Icnowledge  of  the  defendant's  conveyance  to 


Perkins  and  were  satisfied  therewith.  But 
there  Is  nothing  in  all  this  that  deprives  the 
orators  of  their  Interest  in  the  lots,  nor  re- 
leases the  defendant  from  accounting  to 
them  therefor,  for  the  agreement  was  divis- 
ible, the  part  relating  to  buying  the  "core" 
Imposing  no  obligation  upon  the  orators,  as 
it  was  a  mere  option  to  buy  that  they  could 
exercise  or  not,  as  they  pleased,  and  was  en- 
tirely separate  and  distinct  from  the  part 
conferring  rights  upon  them  in  respect  of  the 
lots. 

The  defendant  also  says  that  he  was  nei- 
ther a  necessary  nor  a  proper  party  to  any 
equitable  claim  the  orators  may  have  had 
against  the  defendants  Perkins.  But  those 
defendants  having  been  settled  with  and 
gone  out  of  the  case,  the  orators  are  now 
making  no  claim  against  them.  [4]  But  If 
the  defendant  means  an  out-and-out  misjoin- 
der. It  Is  too  late  for  him  to  raise  that  ques- 
tion, for  the  bill  on  Its  face  shows  the  mis- 
joinder. If  any.  there  is,  and,  as  he  neitiier 
demurred  for  that  cause  nor  raised  the  ques- 
tion in  bis  answer,  he  must  be  taken  to  have 
waived  the  objection.  Passumpsic  Savings 
Bank  v.  Buck,  71  Vt  190,  44  Atl.  93. 

The  defendant  further  says  that  the  ora- 
tors are  entitled  to  no  equitable  relief  against 
him,  because  he  says  that  they  themselves 
are  not  free  from  fraud  in  the  transaction. 
This  claim  Is  based  on  the  finding  of  the 
master  that,  while  the  negotiations  were  go- 
ing on  between  him  and  the  orators  con- 
cerning his  buying  the  property  as  aforesaid, 
the  orator  John  represented  to  him  that  he 
had  customers  to  whom  he  could  sell  several 
of  the  lots,  the  names  of  which  he  gave  to 
the  defendant,  which  representation  the  de- 
fendant relied  upon,  and  which  tended  to  in- 
duce him  to  make  the  purchase;  that  shortly 
after  the  defendant  took  his  deed,  he  inter- 
viewed  the  persons  whose  names  the  said 
John  had  given  to  him,  and  found  that  none 
of  them  had  any  notion  of  buying,  and  that 
none  of  them  would  buy;  and  it  is  found  by 
the  master  that  John  bad  no  reason  to  be- 
lieve that  any  of  them  would  buy.  [E]  But 
this  does  not  disentitle  the  orators,  because, 
if  for  no  other  reason,  the  defendant  has 
never  rescinded  nor  offered  to  rescind  the  con- 
tract, and  it  is  too  late  for  him  no^  to  take 
anything  by  this  objection.  These  are  all 
the  objections  the  defendant  makes  to  the 
orators'  demand  upon  him  for  compensation 
for  their  interest  in  the  lots;  and  therefore 
we  consider  the  case  no  further. 

We  note,  however,  that  the  bill  is  deficient 
In  prayer,  but  no  objection  is  made  on  that 
account.  But  the  orators  can,  if  they  think 
best,  apply  below  for  leave  to  amend  in  this 
respect.  They  urge  several  of  their  excep- 
tions to  the  master's  report,  but,  in  view  of 
the  position  taken  by  the  defendant,  it  is 
unnecessary  to  consider  them. 

Unfortunately,  however,  the  master  finds 
the  value  of  the  lots  at  the  time  of  the  hear- 
ing before  him,   whereas   he   should   have 
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fonnd  their  value  at  tbe  time  of  tbe  com- 
mencement of  tbe  suit,  for  it  is  fundamental 
that  tbe  rights  of  the  parties  are  to  be  deter- 
mined as  of  that  date.  Hazen  v.  Lyndonvllle 
NaOonal  Bank,  70  Vt  543,  555,  41  AU.  1046, 
67  Am.  8t  Rep.  080.  Tbe  case,  therefore, 
win  have  to  go  back  to  the  master  to  find 
their  value  at  that  time. 

Decree  reversed,  and  cause  remanded.  Let 
there  be  a  reference  to  the  master  to  find  and 
report  the  value  of  said  lots  at  tbe  time  of 
the  commencement  of  the  suit,  and,  on  the 
coming  In  of  his  report,  let  there  be  a  de- 
cree that  the  defendant  account  to  the  ora- 
tors by  paying  to  tbem  their  Just  share  of 
such  value^  with  Interest  thereon  from  said 
time. 

On  Rehearing. 

[8]  The  foregoing  mandate  having  been 
sent  down,  the  defendant  brings  the  case 
back  under  sections  1313-1316  of  the  Public 
Statutes,  and  seeks  a  rehearing  on  all  ques- 
tions, regardless  of  whether  they  were  pre- 
sented on  the  former  hearing  or  not.  But  It 
has  been  held  under  this  statute,  as  It  was 
before  Its  passage,  that  a  rehearing  will  not 
be  granted  In  this  court  for  the  purpose  of 
affording  oi>portunlty  to  present  new  ques- 
tions. Van  Dyke  v.  Cole,  81  Vt.  399,  70  Atl. 
593,  1103. 

[71  And  it  Is  a  general  rule  that  failure  to 
present  a  case  fully,  or  to  give  sufficient  at- 
tention to  tbe  argument,  on  a  former  hear- 
ing, does  not.  In  a  court  of  last  resort,  af- 
ford ground  for  granting  a  rehearing.  IS 
Ency.  PI.  &  Pr.  11.  It  Is  said  In  Whiting  v. 
RoweU,  82  Cal.  635,  23  Pac.  40,  382,  that.  If 
parties  do  not  take  the  trouble  to  call  at- 
tention to  the  points  on  which  they  rely,  they 
cannot  reasonably  expect  the  court  to  grant 
a  rehearing  for  tbe  purpose  of  considering 
them  piecemeal. 

[I]  But  If  a  material  mistake  of  law  Is 
made  in  deciding  questions  raised,  a  rehear- 
ing may  be  had.  '  Now  It  is  true,  as  said 
in  the  opinion,  that  we  considered  all  the 
objections  the  defendant  made  to  tbe  orators' 
demand  upon  him  for  compensation  for  their 
interest  In  the  lots;  and  one  of  the  objec- 
tions was  that  in  respect  of  the  division  of 
the  land  into  lots,  and  tbe  sale  of  them,  the 
orators  had  a  remedy  at  law  for  their  share 
of  the  "purchase  price,"  as  the  brief  phrased 
it,  which  we  took  to  mean  cash  value,  as  no 
"purchase  price"  was  ascertainable,  none  of 
the  lots  having  been  sold,  but  which  it  is  now 
claimed  was  used  to  indicate  the  prospective 
proceeds  of  the  lots,  conceding  that  tbe 
phrase  was  unfortunate  to  that  intent.  But, 
taking  it  to  mean  what  is  now  claimed,  it 
makes  no  difference,  for  the  point  was  made 
as  going  only  to  the  Jurisdiction  of  equity, 
and  that  was  held  to  be  conferred  for 
all  purposes,  because  the  bill  was  properly 
brought  for  the  purpose,  In  part,  of  obtain- 
ing specific  performance  of  the  contract  to 
the  extent  of  compelling  its  reduction  to 
writing  a>  agreed. 


Another  objection  was  that  the  oraton 
never  had  any  equitable  rights  against  tbe 
defendant,  and  were  oititled  to  no  equitable 
relief,  because  they  neglected  and  refused  to  , 
exercise  their  right  to  buy  tbe  "core."  Bat 
this  was  answered  by  the  fact  that  they 
were  not  bound  to  buy  it,  but  could  or  not 
as  they  pleased,  and  therefore  were  not  dis- 
entitled as  to  the  rest  of  the  contract  by 
not  buying  it 

The  only  other  objection  to  equitable  re- 
lief was  that  the  orators  were  guilty  of 
fraud  In  falsely  representing  that  they  had 
customers  to  whom  several  of  the  lots  could 
be  sold.  But  it  was  held  that  thU  did  not 
disentitle  them,  because,  if  for  no  other 
reason,  the  defendant  never  rescinded  nor 
offered  to  rescind  the  contract  But  the  de- 
fendant now  claims  for  the  first  time  that 
he  did  virtually  rescind  it  by  his  refusal  fur- 
ther to  deal  with  the  orator  John,  because 
the  orators  had  failed  to  furnish  customers 
for  tbe  lots  and  to  do  anything  about  bay- 
ing the  "core."  He  admits  that  In  order  to 
rescind  yon  must  put  the  other  party  in 
statu  quo,  but  he  says  that  here  that  was 
done  by  his  refusal,  without  more,  because 
he  received  nothing  of  value  from  the  orators, 
as  they  never  had  any  equitable  Interest  in 
the  subject-matter  of  the  contract,  and  con- 
sequently he  had  nothing  to  return,  and  so 
an  offer  to  reinstate  the  orators  was  not 
necessary. 

But  the  denial  of  equitable  interest  In  the 
orators  was  not  so  broad  as  this  before,  but 
was,  as  we  have  seen,  based  wholly  nron 
the  neglect  and  refusal  of  the  orators  to  ex- 
ercise their  right  to  buy  the  "core,"  and  tbe 
fraudulent  representations  about  their  hav- 
ing customers  to  buy  the  lots,  both  of  which 
claims  were  ruled  against  the  defendant;  so 
the  result  of  our  holding  was  that  the  orators 
had  an  equitable  interest  In  the  subject-mat- 
ter of  the  contract,  and  were  entitled  to  com- 
pensation therefor,  the  defendant  not  having 
rescinded  the  contract;  and  this  was  un- 
doubtedly right  as  the  case  was  then  pre- 
sented, and  the  case  will  not  be  oi)ened  for 
further  discussion  of  the  question. 

But  the  defendant  says  that,  if  he  is  to 
account,  he  should  not  be  made  to  account  as 
of  the  time  tbe  suit  was  coumicnced,  but  as 
of  the  time  tbe  orators  first  acquired  the 
right  to  an  accounting  by  reason  of  some  de- 
fault of  his,  by  which  we  understand  is 
meant  some  time  earlier  than  the  commence- 
ment of  the  suit.  But  he  indicates  no  special 
time  earlier,  and  logically  enough,  for  he 
now  claims  broadly  that  there  is  no  time  ear- 
lier nor  later,  and  that  he  should  not  be  made 
to  account  at  all.  But  before,  If  be  was  to 
account  at  all,  and  we  said  he  must,  he  did 
not  object  to  accounting  as  of  the  time  of 
the  hearing  before  the  master,  and  that 
seems  to  have  been  the  time  the  parties  bad 
in  mind  for  an  accounting,  for  the  value  of 
the  lots  at  the  time  of  that  hearing  was 
found  and  reported.    But  we  said  that  their 
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value  should  have  been  fonnd  as  of  the  time 
the  suit  was  commenced,  because,  on  prin- 
ciple, the  right  of  the  parties  were  to  be  de- 
termined as  of  that  time,  citing  Hazen  t. 
Lyndonville  National  Bank,  70  Vt  543,  555, 
41  Atl.  1046,  67  Am.  St  Rep.  680,  as  authori- 
ts  for  the  proposition. 

[I]  It  is  now  claimed  by  the  defendant  that 
the  doctrine  of  that  case  on  this  point  is  not 
applicable  here,  because  there  it  seems  to 
have  been  applied  to  prevent  the  frustration 
of  rights  after  suit  commenced.  But  if  that 
Is  so,  and  we  are  inclined  to  think  it  is,  it 
makes  no  difference  here,  for  the  defendant 
tacitly  conceded  before  that  he  must  ac- 
count if  his  objections  to  accounting  were 
not  sustained,  as  they  were  not,  and  seemed 
to  hare  in  mind  that  the  accounting  would  be 
as  of  the  time  the  hearing  was  had  before 
the  master,  and,  not  suggesting  otherwise, 
be  cannot  well  complain  that  the  court  took 
an  earlier  time,  though  for  a  wrong  reason, 
vhlch  most  likdy  benefited  him,  as  th;e  lots 
were  increasing  In  value,  according  to  the 
report 

Rehearing  denied,  petition  dismissed,  and 
cause  remanded. 


In  re  MURRATS  ESTATB. 

Appeal  of  MURBAT. 

(Sapreme  Conrt  of  FennsylTanla.    Feb.  6^ 
1912L) 

1.  COKVSBSION  (I  6*)— PSOVISIONS  OF  Will/— 

Epfkct. 

Where  a  testator  by  bis  will  does  not  au- 
thorize the  sale  of  real  estate,  does  not  blend 
the  real  estate  and  pergonalty  in  such  a  man- 
ner as  to  show  clearly  an  intent  to  create  a 
fund  and  bequeath  it  as  money,  and  does  not 
show  an  absolute  necessity  for  the  sale  of  the 
real  estate,  but  after  the  probate  of  the  will 
the  land  is  sold  under  proceedings  institnted 
under  the  Price  Act  of  April  18,  1853  (P.  L. 
503),  -witli  the  specific  intent  to  bar  continEent 
and  vested  remainders  and  executory  devises, 
the  fund  created  will  be  deemed  real  estate 
for  the  purposes  of  distribution. 

[Ed.  Note. — For  other  cases,  see  Conversion, 
Cent  Dig.  ii  6-12,  16;  Dec.  Dig.  |  6.*] 

2.  CORVK88ion  (I  16*)— Pbovisions  of  Will 

— ElTECT. 

A  provision  in  a  will,  directing  the  residue 
of  testator's  estate,  real,  personal  and  mixed, 
to  be  divided  into  three  equal-  shares,  which 
are  separately  given  to  trustees  for  the  respec- 
tive parties,  does  not  so  blend  the  realty  and 
personalty  as  to  convert  the  realty  into  per- 
sonalty. 

[Ed.  Note.— For  other  cases,  see  Conversion, 
Cent.  Dig.  H  28-39,  52;  Dec  Dig.  |  16.*] 

8.  Conversion  (|  16*)— Pbovisions  of  Will 

—Effect. 

A  provision  in  a  will,  giving  authority  to 
trustees  to  make,  from  time  to  time,  such  in- 
vestments or  changes  in  the  investments  of 
the  estate  and  money  given  to  them  in  trust  as 
may  become  necessary,  or  as  they  may  deem 
advisable,  does  not  convert  the  realty  into  per- 
sonalty. 

[Ed.  Note.— For  other  cases,  see  Conversion, 
Cent  Dig.  |f  88-40,  42,  48;  Dec.  Dig.  |  16.*] 


Appeal  from  Orphans'  Court,  Allegheny 
County. 

la  the  matter  of  the  Estate  of  Anthony  S. 
Murray,  Jr.,  a  minor.  From  a  decree  dis- 
missing exceptions  to  the  adjudication,  James 
D.  Murray,  guardian  of  James  R.  Murray, 
appeals.    Reversed,  and  distribution  directed. 

Argued  before  FELL,  G.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  STEWART,  and 
MOSCHZISKER,   JJ. 

James  D.  Murray  and  George  G.  Burgwin, 
for  appellant  Harvey  A.  Miller,  for  appel- 
lee. 

MESTREZAT,  J.  Mrs.  Annie  8.  Murray 
died  August  12,  1904,  seised  of  certain  real 
estate  situate  In  the  city  of  Pittsburgh.  By 
her  will,  she  devised  one-third  of  the  residue 
of  her  estate  to  her  son,  Anthony  S.  Murray, 
and  her  son-in-law,  Edward  A.  Jackson,  as 
trustees  In  trast  to  pay  the  income  "to  my 
son  Anthony  S.  Murray  for  and  during  the 
term  of  his  natural  life  and  from  and  Im- 
mediately after  his  death  I  g^ve  said  residue 
of  said  share  absolutely  to  such  child  or 
childroi  as  he  m^  have  living  at  the  time 
of  his  death  and  the  descendant  or  descend- 
ants of  any  deceased  chUd  or  children  then 
living,"  with  the  proviso  that  If  her  son,  An- 
thony S.  Murray,  left  no  child  or  descendant 
living  at  the'time  of  his  death,  then  to  go 
to  her  two  daughters  absolutely.  The  testa- 
trix made  like  general  provisions,  as  to  the 
two  remaining  shares  of  the  residue,  for 
her  two  daughters  and  their  descendants. 
She  did  not  direct  her  real  estate  to  be  sold, 
and  gave  no  express  authority  to  her  tmstee 
to  sell ;  but  in  the  fifth  paragraph  of  her  will 
provided  as  follows:  "I  give  to  my  said 
trustees  and  the  survivor  of  them,  the  pow- 
er to  make,  from  time  to  time,  such  invest- 
ments or  changes  in  the  investments  of  the 
estates  and  moneys  herein  given  to  them  in 
trust  as  may  become  necessary  or  they  or 
the  survivor  of  them  may  deem  advisable." 

Anthony  S.  Murray,  the  trustee  and  life 
tenant  of  the  undivided  one-third  of  the  es- 
tate, died  on  July  11,  1907,  leaving  to  sur- 
vive him  a  son,  William  N.  Murray,  by  his 
first  wife,  and  Anthony  S.  Murray,  Jr.,  and 
James  R.  Murray,  sons  by  his  second  wife, 
both  minors,  residents  of  the  city  of  Balti- 
more, Md.,  residing  with  their  r'mother,  Eva 
Murray,  his  second  wife.  James  D.  Murray, 
Esq.,  of  Pittsburgh,  Pa.,  was  appointed 
guardian  of  the  minors. 

After  notice  to  all  parties  In  interest,  and 
to  a  tmstee  appointed  to  represent  all  con- 
tingent interests  in  posse,  the  surviving  trus- 
tee was  authorized  by  the  orphans'  court  to 
sell  the  real  estate  therein  described.  The 
proceedings  were  taken  under  and  In  strict 
compliance  with  the  act  of  April  18,  1853 
(P.  U  503),  known  as  the  Price  Act;  and 
the  necessary  jarisdlctlonal  averments  were 
set  forth  In  the  petition,  as  was  also  the 
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specific  Intent  to  bar  contingent  and  vested 
remainders  and  executory  devises.  The  pro- 
ceeds of  sale  were  distributed  by  the  or- 
phans' court,  which  decreed  to  the  guardian 
of  Anthony  S.  Murray,  Jr.,  one-ninth  there- 
of, which  is  Included  in  the  account  of  the 
guardian  and  now  being  distributed  in  this 
proceeding. 

Anthony  S.  Murray,  Jr.,  minor,  died  on 
May  27,  1910,  Intestate,  unmarried  and  with- 
out issue,  leaving  to  survive  him  bis  mother, 
Eva  Murray,  his  brother  of  the  full  blood, 
James  R.  Murray,  and  his  brother  of  the 
half  blood,  William  N.  Murray. 

As  stated  by  the  learned  Judge  of  the  or- 
phans' court,  if  the  fund  now  Is  of  the  na- 
ture 'of  real^,  the  half-brother,  William  N. 
Murray,  is  excluded  from  the  distribution; 
if  personalty,  under  the  laws  of  Maryland, 
the  domicile  of  the  minor,  he  shares  in  his 
half-brother's  estate;  if  personalty,  distribu- 
table under  the  laws  of  Pennsylvania,  the 
distributee  is  his  mother. 

[1]  The  learned  Judge  of  the  orphans' 
court  filed  an  adjudlcatiop,  holding  that  the 
fund  in  the  hands  of  the'guardlan  must  be 
distributed  as  realty.  He  said,  Inter  alia: 
"It  was  the  trust  estate  as  a  whole,  with  all 
its  limitations,  including  possible  Interests 
of  persons  unborn,  that  was  before  the  court 
for  sale;  a  divestiture  of  th<  interest  and 
title  of  all  parties  interested,  whether  in 
being  or  In  expectancy,  could  be,  and  was, 
brought  about  only  by  the  proceedings  un- 
der the  act  of  1853.  •  •  •  The  proceed- 
ing being  under  the  act  of  1853,  the  provi- 
sions of  the  sixth  and  seventh  sections  fix 
the  character  of  the  fund,  viz.,  the  purchase 
money  shall  in  all  respects  be  substituted 
for  the  land  sold,  shall  be  held  and  applied 
as  the  estate  sold  had  been  held,  the  course 
of  descent  shall  not  be  changed,  by  reason 
of  sucb  sale,  as  respects  persons  who  are  not 
of  competent  ability  to  dispose  of  it  •  •  • 
The  death  of  Anthony  8.  Murray,  Sr.,  vested 
an  absolute  estate  in  a  portion  of  the  third  of 
the  residue,  devised  under  the  will  of  Annie  S. 
Murray,  in  Anthony  S.  Murray,  Jr.  As  land 
of  this  minor,  it  was  sold  under  an  act  posi- 
tively fixing  the  character  of  the  proceeds; 
so  it  continued,  and  passed  as  such  (Eck- 
ert's  Estate,  5  Wkly.-  Notes  Cas.  451),  on 
his  death  daring  his  minority,  to  those  un- 
der the  intestate  law  entitled  thereto,  'for 
the  purpose  of  preseiTlng  the  Inheritable 
quality  of  the  estate.'  Wentze's  Appeal,  126 
Pa.  541  [17  Att.  875]." 

To  this  adjudication,  W.  N.  Murray,  broth- 
er of  the  half  blood  of  the  decedent,  filed  ex- 
ceptions, alleging  that  the  court  erred  In 
finding  that  Mrs.  Murray  had  left  no  direc- 
tions and  gave  no  authority  In  express  terms 
to  her  trustees  for  the  sale  of  the  real  es- 
tate; and,  further,  that  the  real  estate  hav- 
ing been  sold  before  the  death  of  Anthony 
S.  Murray,  Jr.,  the  court  should  have  held 
that  the  fund  was  personalty,  and  distribut- 


ed it  as  such.  In  the  opinion  sustaining  the 
exceptions,  the  learned  court  says:  "It  is 
now  contended  that  by  the  terms  of  Mrs. 
Murray's  will  and  the  sales  made  for  the 
purpose  of  carrying  out  its  provisions  con- 
version has  in  fAct  taken  place."  He  sus- 
tained the  exceptions  on  the  ground  that  tbe 
Price  Act,  under  which  the  sales  were  made, 
could  not  prevail  against  the  wiU  of  the  tes- 
tatrix. If,  by  the  terms  thereof,  or  the  exer- 
cise of  the  power  contained  therein,  conver- 
sion had  actually  takai  place. 

It  .win  be  observed  that  the  proceeds  of 
the  sale  of  real  estate  in  the  hands  of  the 
guardian  and  now  being  distributed  were 
raised  by  a  sale  made  by  the  trustee  under 
the  Price  Act,. and,  as  stated  by  the  learned 
orphans'  court  Judge,  for  the  purpose  of 
barring  contingent  and  vested  remainders 
and  executory  devises  liable  to  opoi  and  let 
in  after-bom  children,  so  as  to. give  the  pur- 
chaser an  Indefeasible  title.  By  the  express 
provisions  of  that  act,  the  purchase  money 
is  substituted  for  the  land  sold,  and  is. to  be 
held  and  applied  as  real  estate. 

Aside  from  the  fifth  paragraph,  did  the 
will  of  Mrs. .  Murray  work  an  equitable  con- 
version of  her  residuary  estate?  As  said  by 
Chief  Justice  Sterrett,  in  Darlington  v.  Dar- 
lington, 160  Pa.  65.  70,  28  AU.  503,  504:  "To 
work  .a  conversion  of  real  estate  into  per- 
sonalty, there  must  be  either  (a)  a  positive 
direction  to  sell,  or  (b)  an  absolute  necessity 
to  sell  in  order  to  execute  the  will,  or  (c) 
such  a .  blending  of  realty  and  personalty  by 
the  testator,  in  his  will,  as  to  clearly  show 
that  he  intended  to  create  a  fund  oat  of 
both  real  and  personal  estate,  and  to  be- 
queath, the  same  as  money."  It  is  clear  that 
there  Is  no  positive  direction  to  sell  con- 
tained in  Mrs.  Murray's  will.  It  is  equally 
certain,  we  think,  that  there  is  no  absolute 
necessity  to  sell,  in  order  to  execute  the  in- 
strument After  the  direction  to  pay  her 
debts  and  funeral  expenses,  and  making  cer- 
tain specific  bequests,  she  "gives  and  dispos- 
es" of  her  residuary  estate  In  three  .equal 
parts  or  ■  shares.  She  gives  one  of  these 
shares  to  trustees  In  tru3t  to  receive  and  col- 
lect the  Income  and  pay  the  same  to  her  son, 
Anthony  S.  Murray,  during  his  natural  life, 
and  from  and  Immediately  thereafter  she 
gives  tbe  share  absolutely  to  his  children. 
This  is  the  share  now  .being  distributed. 
The  other  two  shares  were  given  to  trustees 
for  her  two  daughters  and  their  descendants, 
with  provisions  similar  to  the  gUt  to  ber 
son,  Anthony.  There  is  nothing  in  these  pro- 
visions of  the  will  that  requires  a  sale  in 
order  to  carry  out  the  intention  of  the  tes- 
tator In  the  distribution  of  the  residue  of 
ber  .estate.  If,  for  instance.  It  was  all  real 
estate,  the  parties  would  hold  It  together; 
and  either  party  conld  institute  partition 
proceedings,  as  we  have  frequently  held.  If 
the  property  was  personalty,  they  could  di- 
vide it,. or,  if  they  desired,  sell  it  as  a  whole. 
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If,  as  is  a  fact,  the  property  was  partly  real 
and  partly  personal  estate,  the  same  disposi- 
tion could  be  made  of  it  by  tbe  parties. 
Tliere.was  tberefore  no  necessity  to  sell  in 
order  to  etecute  the  will. 

[2]  There  Is  nothing  to  supix>rt  the  con- 
tention that  there  was  such  a  blending  ot  the 
realty  and  personalty  as. to  clearly  show  that 
the  testatrix  Intended  to  create  a  fund  ont 
of  both  real  and  personal  estate,  and  to  be- 
queath the  same  as  money.    There  is  .not  a 
single  provision  In  the  will  which  indicates 
an  intention  on  the  part  of  the  testatrix  to 
convert  her  real  and  personal. .property  Into 
money,  and  to  divide  it  among  the  distribu- 
tees as  sneh.    The  property  is  given  in  the 
form  in  which  It  was  at  .the  time  the  will 
teas  executed.    "All    the  rest  and  residue  of 
my  estate,  real,  personal  and  mixed,  I  direct 
to  be   divided   into    three  .equal    parts    or 
shares,"  Is  the  language  of  the  will.    These 
"parts  or   shares"   are  separately   given   to 
trustees  for  the  respective  parties.     There 
'was  certainly  no, intention  on  the  part  of  the 
testatrix,  as  disclosed  by  this  language,  to 
dispose  of  the  residue  of  her  estate  as  mon- 
ey.  On  the  contrary,  It  is  an  absolute  dispo- 
sition .of  the  property  in  its  existing  form, 
and  was  to  be  taken  and  held  as  such  by 
the  beneficiaries.    "The  blending  of  real  and 
pergonal  estate  by  a  testator  In  his  will," 
says  the  court. in  Perot's  Appeal,  102  Pa.  235, 
2S6,  "is  not  of  much  significance,  unless  It 
clearly  appears  that  he  Intended  thereby  to 
create  a  fund  raised  out  of  both  real  and  per- 
sonal estate,  and  to  bequeath  said  fund  as 
money."    Here  the  testatrix  directed  that  the 
residue  of  her  property,  not  the  proceeds  or 
money  arising  from  the  sale  thereof,  should  be 
tlMded  Into  three  equal  parts ;  and  that  the 
several  parts  be  held  by  the  trustees  for  the 
Tespective  beneficiaries.    Bach  of  these  three 
shares  vested  in  the  trustees  for  the  respec- 
tive beneficiaries  thereof,  and  not  the  entire 
residue  as  a  blended  fund  of  realty  and  per- 
sonalty to   be  held  by   the  trustees  as  one 
fond.     The  testatrix  did  not  devise  her  re- 
siduary .estate  to  the  trustees  as  a  whole, 
but  one-third  thereof  to  the  trustees  of  each 
of  the   beneficiaries,   to  whom  each   of  the 
three  parts  were  given. 

[}]  The  power  contained  In. the  fifth  para- 
graph of  the  will  did  not  worlc  an  equitable 
conversion  of  the  real  estate.  That  is  too 
plain,  we  tblnk,  for  argument.  The  author- 
ity .there  conferred  was  simply  for  the  pur- 
pose of  administering  the  three  trust  estates. 


The  trustees  were  given  authority  "to  make, 
from  time  to  time,  such  investments  or 
changes  in  the  investments  of  the  estate. and 
moneys  herein  given  to  them  in  trust  as 
may  become  necessary  or  .they  or  the  sur- 
vivor of  them  may  deem  advisable."  There 
is  not  even  an  intimation  in  this  language 
that  the  trustees  were  empowered  to  sell  the 
real  estate. as  a  whole,  or  the  three  interests 
therein  separately,  for  the  purpose  of  dis- 
tribution. The  language  clearly  indicates 
that  the  purpose  was  to  enable  the  trustees 
to  deal  with  the  trust  estates  In  the  most 
advantageous  way  for  the  ccstuls  que  trust. 
None  of  the  sales  were  made  before  the  death 
of  Anthony  S.  Murray,  the. life  tenant.  None 
of  the  sales  were  made  by  the  trustees  by 
virtue  of  the  authority  conferred  in  the  fifth 
paragraph  of  the  will.  The  sales. were  made 
by  a  trustee  appointed  by  the  orphans'  court, 
and,  as  we  have  seen,  under  the  provisions 
of  the  Price  Act  His  authority  .came  from 
the  orphans'  court,  and  not  from  the  will. 
These  facts  are  clearly  disclosed  by  the  pe- 
titions presented  to  the  court  and  .by  the 
court's  decrees  confirming  the  sales.  They 
also  appear  by  the  account  which  the  trustee 
filed.  In  discussing  the  Price  Act  and  the 
effect  .of  the  sale  of  a  minor's  real  estate 
under  It,  this  court  said,  in  Holmes'  Appeal, 
53  Pa.  339,  342:  "The  sale  was  not  made  for 
the  purpose  of  raising  money  for.  him  [the 
minor].  Before. making  the  order,  the  court 
was  satisfied  that  the  diange  from  land  to 
money  substituted  for  the  land  would  be 
best  for  his  Interest ;  and  it  was  that  which 
moved  the  court  to  make  the  order.  We 
must  therefore  hold  that  this  change  did  not 
change  the  character  In  which  the  substi- 
tute Is  to  pass  to  those  entitled.  It  must 
pass  as  .land." 

Ramsey  ▼.  Ramsey,  226  Pa.  249,  75  Atl. 
420,  does  not  rule  this  case.  The  facts  of 
that  case  clearly  disclose  an  intention  to  con- 
vert the  property  and  distribute  it  as  money. 
The  court  said:  "He  [testator]  blends  the 
real  estate  with  the  personal,  and  divides  the 
total  into  shares.  In  express  terms,  he 
makes  the  price  of  the ,  home  farm  a  part  of 
that  total,  and  directs  that  the  price  is  to  be 
deducted  from  the  share  of  the  party  to 
whom  it  is  gi^en." 

We  are  of  opinion  that  the  proceeds  of 
sale  of  the  realty  retain  their  character  as 
real  estate,  and  should  be  awarded  as ,  such. 

The  decree  is  reversed,  and  distribution  Is 
directed  to  be  made  In  accordance  with  the 
views  set  forth  In  this  opinion. 
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in !•  RODGERS'  CONTESTED   ELEC- 
TION. 
Appeal  of  ELWOOD. 

(Supreme  0>urt  of  PennsylTania.    Feb.  6, 
1912.) 

1.  Emctionb  ({  126*)— Pbimabibb  —  Statu- 
TOBT  Provisions. 

Under  Primary  Election  Act  Feb.  17,  1906 
(P.  L.  36),  the  only  proper  method  of  voting 
for  persona  whose  names  are  not  printed  on 
the  ballot  is  to  insert  their  namea  in  the  blank 
spaces  prepared  therefor. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  I  118;  Dec.  Dig.  |  126.*] 

2.  Elections   (t  126*)— Pbiuabikb— Ballots 
—Indication  of  Choice. 

Where  a  sticker  containing  the  name  of  a 
candidate  not  printed  on  the  ballot  is  affixed 
in  such  a  manner  as  to  obliterate  wholly  or 
partly  the  name  of  an  opposing  candidate  print- 
ed on  the  ballot,  the  vote  for  the  ofBce  in 
qnestion  is  illegal  and  void. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent.  Dig.  {  118;  Dec.  Dig.  |  126.*] 

3.  Elections    (|  126*)— Pbihabies— Ballots 
—Indication  of  Choice. 

Where  a  ballot  is  marked  with  two  X's, 
one  printed  on  a  sticker  attached  to  the  ballot 
and  the  other  made  by  pencil  opposite  the  name 
printed  on  the  ballot  covered  by  the  sticker, 
the  intention  of  the  voter  is  not  shown  with 
sufficient  definiteness. 

[Ed.  Note.— For  other  cases,  see  Election*, 
Cent  Dig.  I  118;  Dec.  Dig.  I  126.*] 

Mestrezat,  J.,  dissenting. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

In  the  matter  of  the  contest  of  the  election 
of  John  S.  Rodgers  to  the  City  and  (bounty 
Committee  of  the  Republican  Party.  From 
the  judgment,  C.  .6.  Elwood  appeals.  Re- 
versed, and  record  remitted,  with  directions. 

The  facts  are  stated  in  the  opinion  of  the 
Supreme  Court 

The  appearance  of  ballot  of  the  first  class 
referred  to  in  the  opinion  of  tbe  Supreme 
Court  was  as  follows: 

CITY  AND  COUNTY  COMMITTEE. 
FOB  citt  and  couNTr  committee. 

JOHN  S.  RODGERS KI  H 

WARD  EXECUTIVE  COMMITTEE. 
(Vote  for  Three) 

George  M.  Harton 

Warren  T.  Kable 

John  P.  Kleman _ 

S.  H.  Lloyd ^ 

William   Murbach ^ 

Gharies  H.  West K 


Tbe  form  of  ballot  of  the  second  class  is 
sufficiently  described  in  the  opinion  of  the 
Supreme  Court 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTKR,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

George  N.  Chalfant,  J.  McF.  Carpenter, 
and  E.  B.  Vaill,  for  appellant  William  K. 
Johnson,  for  appellee. 


MOSCHZISKER,  J.  A  primary  elecUon 
was  held  in  the  Tenth  district  of  the  Eleventh 
ward  of  the  dty  of  Pittsburgh  on  January 

4,  1910,   at  which  C.  O.  Elwood  and  John 

5.  Rodgers  were  rival  candidates  for  the 
city  and  county  committee  of  tbe  Republican 
party.  Tbe  name  of  the  former  was  print- 
ed upon  tbe  oificlal  ballot  in  the  space  des- 
ignated for  that  purpose,  while  that  of  tbe 
latter  was  not  upon  the  ballot ;  all  of  tbe 
votes  cast  for  him  being  inserted  either  in 
writing  or  by  stickers.  The  election  board 
certified  78  votes  for  Rodgers  and  73  for 
Elwood.  Upon  a  petition  alleging  (iiat  stick- 
ers were  improperly  used  upon  certain  of 
tbe  ballots  cast  for  Rodgers,  a  recount  was 
bad,  and  tbe  commissioners  decided  that  57 
of  these  ballots  were  illegally  marked.  On 
appeal  the  court  below  reversed  the  decision 
of  the  commissioners,  held  the  ballots  In 
question  legal,  and  directed  a  certificate  of 
election  to  be  issued  to  Rodgers.  The  pres- 
ent appeals  Is  from  this  decree. 

There  were  two  classes  of  ballots  cast 
which  tbe  appellant  contends  should  not 
have  beea  counted  for  Rodgers.  and  in  both 
printed  stickers  were  used.  Tbe  first  of 
these  stickers  read  thus:  "For  City  and 
County  Committee.  John  S.  Rodgers.  X"— 
the  "X"  being  in  print  All  of  the  ballots  in 
this  class  were  also  marked  with  a  pencil 
"X"  In  tbe  square  inrlnted  to  the  right  of 
tbe  name  of  Elwood;  tbe  latter  name  being 
entirely  covered  by  stickers  pasted  fast  over 
it  Tbe  other  class  had  stickers  of  the  same 
sort  attached  at  a  like  place,  but  not  pasted 
fast  over  the  entire  name  of  Elwood;  they 
were  merely  affixed  to  the  right  of  tbe  name, 
so  as  to  obscure  totally  tbe  official  square  op- 
posite tbe  same,  but  left  partially  free  so 
that  they  might  be  raised  and  tbe  name  of 
Elwood  made  visible.  In  this  latter  class  It 
was  impossible,  without  tearing  off  tbe  stick- 
ers, to  ascertain  whether  or  not  there  was  a 
pencil  cross  in  the  official  square  thus  cov- 
ered. 

The  only  directions  In  tbe  Primary  Elec- 
tion Act  as  to  the  maimer  In  which  tickets 
shall  be  marked  are  found  In  section  4,  which 
prescribes  the  form  of  the  ballot,  as  follows: 
"Make  a  (X)  in  the  square  to  the  right  of 
each  candidate  for  whom  you  wish  to  vote. 
If  you  desire  to  vote  for  a  person  whose 
name  is  not  on  the  ballot,  write  or  paste  bis 
name  in  tbe  blank  space  provided  for  that 
purpose."  Here  the  voters  who  cast  the  bal- 
lots in  question  did  not  adhere  to  tbe  pro- 
visions of  tbe  act  or  the  requirements  of 
the  law.  They  desired  to  vote  for  a  person 
who  was  not  on  the  official  ballot,  but  In- 
stead of  writing  or  pasting  bis  name  under 
the  proper  designation  of  tbe  office  to  be 
filled  in  the  space  beneath  tbe  printed  name 
of  Elwood,  they  placed  a  sticker  directly 
over  that  name;  one  class  making  tbe  stick- 
er fast  so  as  entirely  to  obliterate  the  name 


*For  otber  cases  see  sam*  topic  and  section  NUMBER  In  Dm.  D1(.  A  Am.  Dig.  Key  No.  8<rlM  ft  Rep'r  Indexes 
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of  Elwood,  and  the  other  making  It  fast  bo 
as  to  obliterate  the  square  to  the  right  there- 
of and  to  cover  the  name  as  before  describ- 
ed. More  than  this,  the  stickers  not  only 
had  the  name  of  the  candidate,  the  square 
and  an  "X"  printed  thereon,  but  also  the 
designation  of  the  office.  We  feel  that  under 
the  doctrine  of  our  decisions  the  votes  in 
controTersy  were  Toid  and  should  not  have 
been  counted. 

[1]  Section  4  of  the  act  of  1906  (P.  L. 
36)  provides:  "The  voter  may  designate  bis 
choice,  as  is  Indicated  by  the  Instructions 
shown  on  the  form  of  ballot  above  set  forth." 
This,  according  to  our  cases,  must  be  taken 
to  mean  that  he  cannot  do  it  in  some  other 
and  different  vray.  In  Lawlor's  Contested 
Election,  180  Pa.  566,  570,  37  Atl.  92,  93,  slips, 
such  as  those  used  In  this  case,  containing 
the  name  of  a  candidate  and  the  designation 
of  an  office,  were  pasted  in  the  blank  space 
for  that  purpose,  and,  although  these  slips 
In  no  wise  obliterated  or  obscured  the  other 
Dames  or  printed  matter  upon  the  ballot,  the 
court  held  that  the  vote  could  not  be  count- 
ed, saying:  "The  only  prescribed  mode  of 
Toting  for  persons  whose  names  are  not  al- 
ready on  the  ballot  is  by  inserting  their 
names  in  the  blank  spaces  prepared  there- 
for. •  ♦  ♦  It  is  the  name  only  that  Is  to 
be  thus  inserted,  not  the  title  of  the  offices 
to  be  flUed.  The  latter  ia  already  printed 
there  and  constitutes  part  of  the  ballot 
prepared  for  the  use  of  voters."  In  Mc- 
Cowan's  Appeal,  165  Pa.  233,  23T,  SO  Atl.  955, 
956  (27  li.  R.  A.  234),  where  slips  resembling 
a  party  column,  with  names,  designations  of 
offices,  and  directions  how  to  vote,  were  past- 
ed over  such  a  column,  the  court  held  the 
ballot  invalid  and,  inter  alia,  said:  "The 
name  or  names,  as  the  case  may  be,  cannot 
be  inserted  anywhere,  •  •  •  but  only  in 
the  appropriate  blank  spaces  prepared  tbere- 
fof.  •  •  •  It  may  be  done  any  appro- 
priate way,  such  as  by  writing,  •  •  •  or 
by  covering  the  proper  blank  space,  in  whole 
or  in  part,  with  a  •  •  •  sticker,  secure- 
ly attached  to  said  space  by  adhesive  paste 
or  other  suitable  material,  on  which  ticket  or 
sticker  is  printed  or  written  a  name  or  names 
not  already  on  the  ballot.  •  •  •  In  so 
far  as  the  mode  of  voting  is  thus  specifically 
prescribed  by  the  act,  all  other  modes  are, 
by  necessary  implication,  forbidden.  •  •  • 
To  hold,  as  we  are  virtually  asked  to  do  by 
appellants,'  that  by  virtue  of  the  authority 
given  the  voter  to  Insert,  in  the  blank  spaces 
provided  therefor,  names  not  already  on  the 
official  ballot,  he  may  so  use  a  previously 
prepared  slip  ticket,  given  to  him  by  an  out- 
side party,  as  entirely  to  cover  the  right- 
hand  column  of  the  official  ballot,  and  thus 
effectually  obliterate  or  conceal  everything 
printed  thereon,  would  not  be  construction, 
but  judldiil  legislation  of  the  worst  type." 
lo  Redman's  Appeal,  173  Pa.  59,  64,  33  Atl. 
703.  704,  some  of  the  ballots  were  marked 
with  an  "X."  in  the  square  opposite  the  name 


of  a  candidate,  and  the  same  name  was  in- 
serted by  the  voter  in  the  blank  space  pro- 
vided for  that  purpose.  The  court  said:  "If 
the  voter's  first  act  in  preparing  his  ballot 
was  the  'insertion'  of  the  name  found  in  the 
blank  space,  he  had  no  right  whatever  to 
afterwards  attempt  to  vote  by  'marking'  for 
Mtber  of  the  candidates  for  justice  of  the 
peace  whose  names  are  printed  in  the  left- 
hand  colnmn.  On  the  other  hand,  if  his  first 
act  in  preparing  his  ballot  was  marking  with 
a  cross  (X)  as  appears  in  the  left-hand  col- 
umn, he  had  no  right  to  afterwards  'Insert' 
the  name  'John  S.  Lowry'  in  the  blank  space. 
It  was  thus  manifestly  impossible  for  the 
election  officers,  or  any  one  other  than  the 
voter  himself,  to  determine  which  of  the  acts 
— that  of  'marking'  in  the  left-hand  column 
or  that  of  'writing'  the  name  'John  S.  Low- 
ry'  In  the  blank  space — was  first  in  order  of 
time,  or  whether  the  voter  Intended  by  both 
acts  to  vote  for  two  persons  or  for  only  one 
and  the  same  person,  or,  In  brief,  what  may 
have  been  bis  purpose  in  doing  what  he  is  ad- 
mitted to  have  done  in  preparing  his  ballot. 
When  the  election  officers  came  to  count 
the  votes,  it  must  have  been  quite  evident  to 
them,  on  Inspection  of  the  ballot  in  question, 
that  the  specific  mode  of  voting  prescribed  by 
the -act  had  been  disregarded  by  the  voter, 
and  hence  they  were  clearly  right  in  refus- 
ing to  count  the  votes  for  any  one.  It  was 
plainly  a  vitiated.  Illegal  ballot  made  so  by 
the  act  of  the  voter  himself.  If  such  an  ut- 
ter departure  from  the  positive  requirements 
of  the  act  was  sanctioned  or  encouraged,  ei- 
ther by  election  boards  or  courts,  it  would 
lead  to  the  most  serious  consequences.  Un- 
der the  new  ballot  law,  it  is  not  enough  that 
the  Intention  of  the  voter  may  possibly  be 
ascertained,  or  his  Irregular  and  equivocal 
acts  explained  by  evidence  de  hors  bis  bal- 
lot. The  purpose  of  the  Legislature,  in  pre- 
scribing the  form  of  ballot  and  specifically  di- 
recting how  it  shall  be  prepared  and  used 
by  the  voter,  was  to  avoid  all  such  inquiries 
and  the  consequences  likely  to  result  there- 
from. It  was  Intended  that  the  ballot,  when 
prepared  by  the  voter  and  delivered  to  the 
proi)er  election  officer,  should  be  per  se  self- 
explanatory.  There  is  no  good  reason  why 
it  should  not  be  so." 

[2]  It  is  true  that  none  of  the  cases  just 
reviewed  was  under  the  Primary  Election 
Act,  but  cases  arising  under  that  statute  are 
governed  by  the  same  principles  as  those 
under  the  general  election  law;  in  fact,  the 
act  of  1906  expressly  provides:  "Primaries 
shall  be  conducted  in  conformity  with  the 
laws  governing  the  conduct  of  general  elec- 
tions, in  so  far  as  the  same  are  not  modified 
by  the  provisions  of  this  act  or  are  not  in- 
consistent with  its  terms."  Aside  from  the 
authorities,  to  allow  a  stidier  with  the  des- 
ignation of  an  office  and  a  printed  "X"  upon 
it  to  be  used,  would  go  far  to  defeat  the 
Important  provision  of  the  Primary  Law  to 
the  effect  that  "no  elector  shall  be  permitted 
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to  receive  any  assistance  In  marking  bly  bal- 
lot unless  he  sball  Brst  make  an  aflidavlt  that 
he  cannot  read  the  names  on  the  ballot,  or 
that  by  reason  of  physical  disability  be  Is 
unable  to  mark  his  ballot,"  as  It  would  ren- 
der practicable  the  grossest  kind  of  assist- 
ance outside  of  the  booths.  Furthermore, 
where  the  ballot  Is  marked  with  two  ^'a, 
one  made  by  pencil  opposite  the  name  printed 
upon  the  ballot  and  the  other  printed  upon 
the  sticker  pasted  over  such  name,  the  real 
intention  of  the  voter  Is  not  shown  with  suf- 
ficient deflniteness  to  comply  with  the  law. 
Lastly,  to  permit  stickers  to  be  pasted  over 
names  printed  upon  the  official  ballot  would 
put  it  in  the  power  of  corrupt  election  of- 
ficers easily  to  make  changes  upon  the  face  of 
the  ballot,  after  the  votes  had  been  cast,  of  a 
character  which  It  would  be  almost  impos- 
sible to  discover  by  subsequent  inspection. 

[3]  While  it  may  be  that  the  court  in  this 
instance  correctly  guessed  the  intention  of 
the  voter,  yet  the  57  mutilated  ballots  were 
not  marked  in  accordance  with  the  Instruc- 
tions contained  in  the  act  of  assembly,  and 
under  the  well-established  doctrine  in  this 
state  they  should  not  liave  been  counted;  to 
permit  the  counting  of  such  ballots  would  be 
a  precedent  fraught  with  grave  dangers  for 
the  future.  If  the  designation  of  the  office 
had  been  eliminated  and  a  one-line  sticker 
employed,  there  was  ample  room  for  Its  use 
in  the  appropriate  place  directly  under  the 
name  of  Elwood,  and  the  court  below  finds 
that  this  space  was  sufficient  In  which  to 
write  the  name  of  Rodgers.  or,  with  care,  to 
paste  the  large  two-line  sticker  which  was 
used,  without  covering  or  interfering  with 
other  printed  matter  upon  the  ballot.  Under 
the  circumstances,  the  votes  In  question 
should  have  been  declared  Illegal  and  not 
credited  to  any  one. 

The  assignments  of  error  are  sustained, 
the  decree  is  set  aside,  and  the  record  is  re- 
mitted, with  directions  to  enter  a  final  de- 
cree in  accordance  with  the  views  above  In- 
dicated. 

MESTREZAT,  J.,  dissents. 


STILLET  V.  PITTSBURGH-BUFFALO  CO. 

(Snpreme  Court  of  Pennsylvania.    Jan.  2, 
1912.) 

1.  Mines  and  Minerals  ({  56*)— Grants  or 

MiNEBAL  Rights — Constbuction. 

A  grant  of  all  the  coal  underlying  a  tract 
of  land,  in  the  absence  of  express  or  Implied 
waiver,  imposes  on  the  mineral  estate  the 
servitude  ol  surface  support,  but  the  owner  of 
the  surface  may  waive  the  right  of  surface  sup- 
port by  his  deed  or  covenant. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  !!  153-165;  Dec.  Dig.  i 
65.*] 

2.  Mines  and  Minerals  (S  56*)— Grants  or 
Mineral  Rights  —  Constbuction- "Waiv- 
ing All  Damages." 

A  (iee<'  ronvpyinif  pll  the  coal  underlying 
land  together  with  the  free  and  uninterrupted 


right  of  way  into,  upon,  or  under  the  land,  to 
far  as  may  be  necessary  in  the  mining  and 
carrying  away  the  coal,  "hereby  waiving  all  I 
damages,"  includes  within  the  waiver  injuries  I 
resulting  from  mining  and  removing  all  the 
coal,  and  waives  the  grantor's  right  to  surface 
support.  I 

[Ed.  Note. — ^For  other  cases,  see  Mines  and 
Mhierais,  Cent  Dig.  if  153-165;  Dec.  Dig.  { 

Appeal  from  Court  of  Common  Pleas,  Alle-    i 
gheny  County. 

BlU  in  equity  by  John  H.  StUIey  for  an 
injunction    against    the    Pittsburgh-Buffalo 
Company.     From   a   decree  dismissing  the    ' 
bill,  plaintiff  appeals.    Affirmed. 

Haymaker,  J.,  found  the  facts  and  con- 
dusions  of  law  as  follows: 

"First.  The  plaintiff  is  the  owner  in  fee 
simple  of  all  that  certain  tract  of  laud  sit- 
uate in  Jefferson  townsliip,  Allegheny  county, 
containing  95  acres,  80  perches,  subject  to 
the  conveyance  of  the  coal  and  mining  rights 
by  his  predecessors  in  title.  The  said  prop- 
erty being  conveyed  to  the  plaintiff  by  Jack- 
son Stilley  by  deed  dated  April  1, 1895. 

"Second.  That  all  the  land  underlying  the 
said  tract  of  land,  together  with  certain 
mining  rights,  was  conveyed  by  Jackson 
Stilley,  the  plaintifTs  predecessor  in  title,  to 
J.  J.  Lawrence  by  deed  dated  January  IS. 
1883.  The  mining  rights  and  privileges 
which  accompanied  the  said  conveyance  and 
were  made  a  part  thereof,  were  as  follows: 
•Together  with  free  and  uninterrupted  right 
of  way  into,  upon,  and  imder  said  laud  at 
such  points  and  in  such  manner  as  may  be 
proper  and  necessary  for  the  purpose  of  dig- 
ging, mining,  and  carr}-ing  away  said  coal: 
hereby  waiving  all  damages  arising  there- 
from. Together  with  the  privilege  of  mhi- 
ing  and  removing  through  said  premises  oth- 
er coal  belonging  to  said  party  of  the  second 
part,  his  heirs  or  assigns,  or  which  be  or 
they  or  any  of  them  may  hereafter  acquire.' 

"Third.  The  defendant  is  the  owner  of 
49.86  acres  of  the  said  coal  conveyed  by 
Jackson  Stilley  to  J.  J.  Lawrence  underlying 
the  said  land  of  the  plaintiff.  Said  coal  be- 
ing conveyed  to  the  defendant  by  a  deed 
from  the  Pittsburgh  Coal  Company  of  Penn- 
sylvania dated  December  27,  1907,  and  in 
which  the  mining  rights  are  as  follows :  To- 
gether with  the  free  and  uninterrupted  right 
of  way  into,  upon,  and  under  said  land  at 
such  points  and  in  such  manner  as  may  be 
proper  and  necessary  for  the  purpose  of  dig- 
ging, mining,  and  carrying  away  said  coal 
and  without  liability  for  damages  arising 
therefrom.  Together  with  the  privilege  of 
mining  and  removing  through  said  premises 
other  coal  now  or  hereafter  owned  by  the 
said  grantee,  its  successors  or  assigns.' 

"Fourth.  The  defendant  has  been  for  some 
time  and  now  is  mining  and  removing  the 
said  coal  owned  by  It  underlying  the  plain- 
tiff's land,  on  which  are  situated  plaintiff's 
dwelling   bonse,   bam,   and  otber  improve- 


•For  other  casea  lee  ume  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dl(.  Key  No.  Series  t  Rep'r  Indexes 
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ments,  and  In  so  doing  has  been  and  now  is 
removing  the  supports  of  the  snrface  of 
plaintiff's  land,  thereby  causing  the  surface 
to  break  and  'sink  and  the  said  dwelling 
bouse,  bam,  and  other  Improvements  thereon 
to  be  injured. 

"Fifth.  Defendant  proposes  and  intends 
to  continue  mining  and  removing  the  said 
coal  owned  by  it  underlying  plaintiff's  land, 
and  to  coDtinne  removing  the  supports  of 
the  surface,  by  reason  whereof  It  is  reason- 
able and  probable  to  expect  that  farther 
lojnry  will  be  done  to  the  surface  of  plain- 
tiff's land  and  the  improvements  thereon. 

"Sixth.  That  the  negligence  complained  of 
la  not  of  the  manner  of  mining  and  removing 
the  sold  coal,  but  of  the  removal  of  the  sup- 
ports of  the  surface  and  the  failure  to  sup- 
port the  surface,  thereby  causing  the  sur- 
face of  plaintiff's  land  to  break  and  sink  and 
the  improvements  thereon  to  be  injured. 

"Seventh.  The  injuries  sustained  by  plain- 
tiff are  permanent  and  continuing. 

"Conclusions  of  Law. 

"First.  In  the  grant  of  all  the  coal  only 
underlying  a  tract  of  land  reserving  tbe  sur- 
face, the  grantee  owes  the  duty  of  surface 
support,  mtless  the  grantor  by  apt  words  or 
implication  in  the  grant  releases  him  from 
that  obligation. 

"Second.  The  right  to  snrface  support  is 
an  absolute  one  arising  out  of  the  ownership 
thereof,  and,  before  it  can  be  taken  away, 
the  burden  ia  upon  tlie  owner  of  the  coal 
to  show  that  the  surface  owner  has  contract- 
ed himself  out  of  that  right  by  plain  and  ex- 
plicit language,  and  it  cannot  be  taken  away 
by  any  language  in  the  grant  that  does  not 
plainly  import  such  an  Intention  on  the  part 
of  the  snrface  owner.' 

"Third.  The  following  mining  rights  and 
privileges  contained  in  the  deed  of  convey- 
ance from  Jackson  StlUey,  the  plaintiff's 
predecessor  in  title,  to  J.  J.  I^awrence — To- 
gether with  free  and  uninterrupted  right  of 
way  Into,  upon,  and  under  said  land  at  such 
points  and  in  such  manner  as  may  be  prop- 
er and  necessary  for  tbe  purpose  of  digging, 
mining,  and  carrying  away  said  coal ;  here- 
by waiving  all  damages  arising  therefrom. 
Together  with  the  privilege  of  mining  and 
removing  through  said  premises  other  coal 
belonging  to  said  party  of  the  second  part, 
his  heirs  or  assigns,  or  which  he  or  they  or 
any  of  them  may  hereafter  acquire' — constl- 
tnte  a  valid  release  of  the  right  of  surface 
support,  and  the  plaintiff  Is  not  entitled  to 
the  relief  prayed  for  in  his  bill. 

"Fifth.  The  plaintiff's  bill  should  be  and  Is 
hereby  dismissed  at  his  cost." 

Argued  before  FELL,  C.  J.,  and  BROWN, 
ICBSTfiKZAT,  POTTER,  BLKIN,  STEW- 
ABT,  and  MOSCHZISKER,  JJ. 

J.  O.  Boyex  and  John  A.  Metz,  for  appel- 
lant Stephen  Stone  and  A.  Wilson  Mc- 
("andleas,  tor  appellee; 


ELKIN,  J.  [1]  The  mie  of  law  upon 
which  appiellant  relies  is  well  settled  in  Penn- 
sylvania, but  difficulties  frequently  arise  in 
applying  It  to  the  facts  of  a  particular  case. 
The  rule  is  that  in  a  grant  of  all  the  coal 
underlying  a  tract  of  land,  in  the  absence 
of  an  express  waiver,  or  the  use  of  words 
from  which  the  intention  to  waive  clearly 
appears,  there  is  imposed  upon  the  mineral 
estate  the  servitude  pf  surface  support  In 
our  state  there  has  been  no  departure  from 
this  rule  which  has  been  recognized  and  as-" 
serted  from  Jones  v.  Wagner,  66  Pa.  429,  5 
Am.  Rep.  385,  to  Dlgnan  t.  Coal  &  Coke 
Company,  222  Pa.  390.  71  AO.  845,  128  Am. 
St.  Rep.  812.  While  the  common-law  right 
of  the  owner  of  the  soil  to  have  the  surface 
of  his  land  supported  by  the  underlying  min- 
eral estate  conveyed  .to  another  party  has 
always  been  recognized  by  our  courts,  it  is 
equally  true  that  the  surface  owner  may 
and  does  waive  this  right  by  a  grant  of 
all  tbe  coal  with  the  right  to  mine  and  re- 
move it  without  liability  for  damage  to  the 
surface  by  so  doing.  Our  cases  relating  to 
this  question  may  very  properly  be  divided 
into  three  classes:  (1)  Those  relating  to 
grants  of  coal  without  any  mention  of  dam- 
ages to  the  surface  by  mining  and  removing 
the  same;  (2)  those  relating  to  grants  of 
coal  coupled  with  mining  rights  and  the 
waiver  of  damages  resulting  by  reason  of 
the  proper  exercise  of  tbe  mining  privileges; 
and  (3)  those  cases  in  which  the  grant  of 
the  coal  together  with  mining  rights  is  fol- 
lowed either  by  an  express  waiver  of  dam- 
ages to  the  snrface  resulting  from  tbe  re- 
moval of  tbe  coal,  or  by  words  importing 
such  a  waiver.' 

In  the  first  class  of  cases,  the  owner  of 
the  surface  has  the  unquestioned  right  to 
recover  damages  for  injuries  to  the  surface 
occasioned  by  the  removal  of  the  coal.  To 
this  class  belong  Jones  v.  Wagner,  supra; 
Homer  v.  Watson,  79  Pa.  242,  21  Am.  Rep. 
65;  Coleman  v.  Chadwlck,  80  Pa.  81,  21  Am. 
Rep.  03;  Carlin  v.  Chappd,  101  Pa.  348. 
47  Am.  Rep.  722;  Pringle  v.  Vesta  Coal  Co.. 
172  Pa.  438,  33  AU.  690;  Weaver  v.  Coal 
Co.,  216  Pa.  195,  66  Atl.  645;  and  Berkey 
V.  Coal  Mining  Co.,  220  Pa.  417,  78  Atl.  1004. 
In  this  class  of  cases,  there  being  no  waiver 
of  damages  to  the  snrface  either  express  or 
implied,  the  surface  owner  Is  entitled  to  re- 
cover compensation  for  such  injuries  as  he 
may  have  sustained  by  failure  to  properly 
support  tbe  surface.  In  the  second  class  of 
cases  there  was  a  waiver  of  damages,  but 
it  was  held  that  this  waiver  applied  to  the 
mining  privileges  granted  and  had  no  refer- 
ence to  the  right  of  the  owner  to  have  his 
surface  supported.  In  this  class  are  Includ- 
ed Williams  V.  Hay,  120  Pa.  485.  14  Atl.  370, 
6  Am.  St  Rep.  710,  and  Dlgnan  v.  Coal  & 
Coke  Company,  supra.  The  third  class  of 
cases  Includes  Scranton  v.  Phillips,  04  Pa. 
16;  Madden  v.  Lehigh  Valley  Coal  Co.,  212 
Pa.  63,  61  AtL  659;   Miles  t.  Pennsylvania 
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Coal  Co.,  217  Pa.  449,  66  AtL  764,  10  Ann. 
Cas.  871;  and  Kellert  t.  Coal  &  Iron  Com- 
pany, 226  Pa.  27,  74  Atl.  789.  In  the  cases 
last  dted  It  was  expressly  held  that  the  rule 
giving  to  the  owner  of  the  soil  the  right  of 
surface  support  had  no  application  In  a  case 
in  which  the  parties  had  otherwise  covenant- 
ed. Like  any  other  right,  the  owner  of  the 
surface  may  waive  the  right  of  surface  sup- 
port by  his  deed  or  covenant.  It  Is  there- 
fore just  as  well  settled  that  a  surface  own- 
er may  part  with  his  right  of  surface  8Ui>- 
port  by  a  covenant  to  do  so  as  it  is  that  the 
servitude  of  support  la  Imposed  upon  the 
subjacent  estate.  The  important  question  In 
cases  of  this  character  Is  whether  the  sur- 
face owner  by  express  words  or  by  neces- 
sary Implication  has  waived  the  right  of  sur- 
face support  The  Intention  of  the  parties 
must  and  should  govern.  It  Is  true  the  In- 
tention must  be  gathered  from  the  language 
nsed  in  the  conveyance  and  not  from  evi- 
dence aliunde. 

[2]  This  brings  us  to  a  consideration  of 
the  exact  qaestlon  raised  by  this  appeal. 
Did  the  grantor  either  by  express  language 
or  by  necessary  Implication  waive  the  right 
of  surface  support?  The  deed  conveyed  all 
the  coal  underlying  the  tract  in  question. 
There  was  an  entire  severance  and  an  ab- 
solute conveyance  of  all  the  coal.  Following 
the  conveyance  of  the  coal  there  was  a 
grant  of  mining  rights  and  privileges  in  the 
following  language:  "Together  with  the  free 
and  uninterrupted  right  of  way  into,  upon, 
and  under  said  land  at  such  points  and  In 
such  manner  as  may  be  proper  and  neces- 
sary for  the  purpose  of  digging,  mining,  and 
carrying  away  said  coal;  hereby  waiving 
all  damages  arising  therefrom."  The  learn- 
ed court  below  held  that  the  intention  of  the 
parties,  as  gathered  from  the  words  of  the 
grant,  was  to  waive  all  damages  arising 
from  digging,  mining,  and  carrying  away 
the  coal.  Including  damages  to  the  surface. 
The  mining  privileges  granted  were  incident 
to  the  mining  and  removing  of  all  the  coal 
imderlylng  the  tract  of  land,  and  the  cove- 
nant as  to  damages  was  In  these  words, 
"hereby  waiving  all  damages  arising  there- 
from." If  this  waiver  referred  to  damages 
to  the  land  arising  from  the  removal  of  all 
the  coal,  the  case  at  bar  is  sqnarely  ruled 
by  Kellert  v.  Coal  &  Iron  Company,  226  Pa. 
27,  74  Atl.  789.  In  that  case  the  covenant 
was:   "And  the  said  parties  of  the  first  part 


do  hereby  release  all  and  every  claim  or 
claims  for  damages  to  the  said  land  caused 
by  operating  or  working  of  said  mines  In  a 
proper  manner." 

The  learned  court  below  in  discussing  tbe 
waiver  in  that  case  used  tbe  following  lan- 
guage:  "The  manifest  object  of  the  stipula- 
tions and  release  in  the  deed  of  the  grantors 
was  to  secure  to  the  grantee,  without  lia- 
bility for  damages  on  account  of  injury  to 
ttie  surface,  that  which  had  been  purchased, 
namely,  all  tbe  coal  in  the  land,  provldlog 
it  was  taken  out  in  a  proper  manner.  With- 
out these  stipulations  and  release  tbe  gran- 
tee could  not  remove  any  of  the  coal  par- 
chased,  no  matter  how  carefully  and  skill- 
fully it  might  be  done,  If  its  presence  in  tbe 
ground  were  necessary  to  the  support  of  tbe 
surface.  •  •  •  The  grantors  and  grantee 
knew  this,  or  are  presumed  to  have  known 
it,  and  It  must  be  assumed  that  they  made 
their  contract  with  reference  to  the  law  ap- 
plicable to  such  transactions."  That  case 
was  put  squarely  upon  tlie  manifest  inten- 
tion of  the  parties  gathered  from  the  lan- 
guage of  the  waiver  and  the  nature  of  tbe 
transaction.  On  appeal,  this  court  affirmed 
tbe  Judgment  on  the  opinion  of  the  court  be- 
low. The  reason  given  by  the  lower  court 
In  that  case  was  approved  here,  and  Judg- 
ment was  accordingly  entered.  In  that  case 
as  in  this  tbe  waiver  of  damages  related  to 
tbe  land  not  included  In  the  grant  of  tbe 
coal.  The  waiver  of  damages  in  the  present 
case  is  as  broad  and  comprehensive  as  in 
the  case  Just  dted,  and  a  reversal  in  tbe 
present  case  would  in  etTect  overrule  that 
case.  Both  cases  depend  upon  the  Intention 
of  tbe  parties  relating  to  the  waiver  of  dam- 
ages, and  we  think  the  rule  in  one  case  gov- 
erns in  tbe  other.  In  the  present  case  we 
do  not  doubt  that  the  words  "waiving  all 
damages"  were  intended  to  Include  such  in- 
juries to  the  land  as  resulted  from  mining 
and  removing  all  the  coal.  The  grantor  con- 
veyed all  the  coal  and  no  doubt  intended  to 
release  all  damages  occasioned  by  tbe  re- 
moval of  it.  As  we  have  hereinbefore  point- 
ed out,  the  release  of  damages  in  the  pres- 
ent case  related  to  the  injuries  resulting  to 
the  land  by  tbe  removal  of  the  coal.  Just  as 
the  waiver  In  tbe  Kellert  Case  above  dted 
had  reference  to  the  land  there  in  question. 

Decree  affirmed  at  tbe  cost  of  the  appel- 
lant 
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SULLIVAN  T.  McOSKBB 

(Sapreme  Coort  of  New  Jeiae7>    June  18> 
1912.) 

Pbisons   (I  7*)— Wabden  — Crro.  Ssbviob 

Act-Wakdkh  of  County  Jaii. 
The  'warden  of  a  conntr  Jail  holds  bis  po- 
sition by  appointment  of  the  sheriff,  and  not 
tinder  the  government  of  the  county,  and  is  not 
within  the  Civil  Service  Law  (P.  L.  1908.  p. 
'J33),  providing  that  employes  of  connties  shall 
hold  their  employments  until  removed  after 
hearing  on  charges,  and  he  is  subject  to  re- 
moval at  the  pleasure  of  the  sheriff. 

[Ed.  Note. — For  other  cases,  see  Prisons, 
Cent  Dig.  {|  e-9;   Dec.  Dig.  i  7.*] 

Quo  warranto  by  Edmiin'a  Wilson,  Attor- 
ney General,  on  ttie  relation  of  Patrick  J. 
Snllivan,  against  Jobn  J.  McOsker.  Heard 
on  demurrer  to  Information.  Demurrant  en- 
titled to  Judgment 

Argued  February  term,  1912,  before  6UM- 
UERE,  C.  J.,  and  GARRISON  and  SWAYZE, 
JJ. 

Collins  &  Corbin,  of  Jersey  City,  for  re- 
lator. Joseph  Bf.  Noonan,  of  Jersey  City,  for 
demurrant. 

GUMMERE,  C  J.  Nicholas  P.  Wedln  was 
elected  sheriff  of  the  county  of  Hudson  on 
the  7th  of  November,  1911,  and  entered  up- 
on the  performance  of  the  duties  of  his  of- 
fice about  a  week  later.  Uls  predecessor  In 
office,  Jamea  J.  Kelly,  bad,  during  bis  term, 
appointed  the  relator,  Patrick  J.  Sullivan, 
warden  of  the  county  jail.  Sheriff  Wedin, 
shortly  after  assuming  office,  remoTed  and 
dismissed  Sullivan  from  his  position  as  war- 
den of  the  county  Jail,  without  stating  any 
reasons  for  such  action,  and  without  a  hear- 
ing afforded  to  Sullivan,  and  appointed  the 
defendant,  McOsker,  as  warden.  It  Is  con- 
tended on  behalf  of  the  relator  that  bis  re- 
moval and  dismissal  from  bis  position  as 
warden,  and  the  appointment  of  his  succes- 
sor, were  in  violation  of  section  2  of  an  act 
of  the  Legislature  entitled  "An  act  regulat- 
ing the  employment,  tenure  and  discbarge 
of  certain  officers  and  employes  of  this  state, 
and  of  the  various  counties  and  municipal- 
ities thereof,  and  providing  for  a  civil  serv- 
ice commission,  and  defining  its  powers  and 
duties,"  approved  April  10,  1908  (P.  L,  p. 
235).  The  section  referred  to  provides  that 
all  officers,  clerks,  and  anploy6s  in  the  em- 
ploy of  the  state,  or  any  mimlcipallty  (in- 
cluding counties)  adopting  the  act,  shall  con- 
tinue to  hold  their  offices  or  employments, 
and  sliall  not  be  removed  therefrom  until 
they  Iiave  been  furnished  with  a  written 
statement  of  the  reasons  for  such  action, 
and  have  been  allowed  a  reasonable  time  in 
which  to  make  written  answer  thereto. 

The  civil  service  act  was  {Ldopted  by  the 
county  of  Hudson  at  tbe  general  election 
lield  in  November,  1911.  The  question  pre- 
sented for  decision  is  whether  tbe  warden 


of  a  county  jaU  is  an  officer  or  employ^  in 
the  employ  of  the  county,  and  so  protected 
by  the  statute  from  removal  except  upon 
reasons  stated,  and  after  hearing  afforded,  in 
those  counties  which  have  adopted  the  civil 
service  law. 

In  the  case  of  Arbuckle  t.  Kelly,  78  N. 
J.  lAW,  94,  73  Atl.  510,  tbe  following  sit- 
uation was  disclosed:  On  the  16th  of  Au- 
gust, 1908,  Arbuckle  was  appointed  by  the 
then  sheriff,  John  C.  Kaiser,  warden  of 
the  county  Jail  of  Hudson  county.  Upon 
the  expiration  of  Kaiser's  term,  he  was 
succeeded  by  Sheriff  Kelly.  Kelly  failed  to 
reappoint  Arbuckle  to  his  position  as  war- 
den, and,  as  appears  from  the  recital  of 
facts  hereinbefore  set  forth,  appointed  the 
relator,  Sullivan,  In  his  place.  Arbuckle  con- 
tended that  this  action  upon  the  part  of 
Sheriff  Kelly  was  in  violation  of  the  provi- 
sions of  an  act  entitled  "An  act  regarding 
soldiers,  sailors  and  marines  honorably  dis- 
charged from  the  United  States  service,"  ap- 
proved March  27, 1907  (P.  L.  p.  37).  That  act 
provides  that  "no  person  now  holding  a  po- 
sition or  office  imder  the  government  of  any 
county,  city,  town,  township  or  other  munic- 
ipality of  this  state,  or  who  may  be  ap- 
pointed to  any  such  position,  whose  term  of 
office  Is  not  now  fixed  by  law,  •  •  •  who 
is  a  soldier,  sailor  or  marine  who  has  serv- 
ed In  any  war  of  the  United  States,  and  has 
been  honorably  discharged  from  the  United 
States  service,  shall  be  removed  from  such 
position  or  office  except  for  good  cause  shown 
after  a  fair  and  Impartial  hearing."  Ar- 
buckle had  served  as  a  soldier  in  the  Span- 
ish-American War,  and  was  honorably  dis- 
charged from  the  federal  service.  The  deci- 
sion of  the  case  turned  upon  the  question 
whether  he  held  a  position  or  office  under  the 
government  of  the  county  of  Hudson,  the 
term  of  which  was  not  fixed  by  law.  This 
court,  after  pointing  out  that  the  sheriff  at 
common  law  was  tbe  custodian  of  the  com- 
mon Jail;  that  upon  him  rested  the  duty 
and  the  power  of  employing  the  keeper  or 
keepers  of  such  JaU;  that  be  was  entitled 
to  discharge  such  keepers,  or  any  of  them, 
at  his  pleasure ;  and  that  he  was  answerable 
for  escapes  which  might  occur  while  the  Jail 
was  In  the  charge  of  such  keepers — conclud- 
ed tliat  the  warden  of  the  common  Jail  of 
Hudson  county,  being  appointed  by  the  sher- 
iff, held  his  position  under  the  sheriff  and 
not  under  tbe  government  of  the  county.  We 
further  held  that  this  relation  between  the 
sheriff  and  his  appointee  was  not  changed 
or  affected  by  the  salary  act  of  1905,  which 
provided  that  the  compensation  of  the  war- 
den of  the  county  jail  should  thereafter  be 
paid,  not  by  the  sheriff  out  of  fees  received 
by  him,  but  oat  of  the  county  treasury.  The 
relation  between  the  sheriff  and  the  war- 
den of  the  cotmty  JaU  as  it  existed  at  the 
time  of  the  decision  of  the  Arbuckle  Case 
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has  not  since  been  changed  by  any  legis- 
lative enactment  This  l>eing  so,  the  princi- 
ple underlying  the  decision  of  the  cited  Ciise 
controls  that  now  under  consideration;  that 
Is  to  say,  the  warden  of  the  common  jail  of 
Hudson  county,  holding  his  position  by  the 
appointment  of  the  sheriff,  and  not  under 
the  government  of  the  county,  is  not  pro- 
tected by  the  civil  service  law  from  remov- 
al at  the  pleasure  of  the  sheriff. 
The  demurrant  is  entitled  to  judgm^t 


RANDALL  v.  GRAT. 
Matter  of  COMMISSIONS. 

(Court  of  Chancery  of  New  Jersey.     Nov.  9, 

1911.    Additional  Opinion  May  15, 

1912.) 

1.  WiLts  (g  693*)— PowEB  OF  Sale— TiTLB 
OF  Tbustee. 

Under  a  clause  in  a  will  empowering  trus- 
tees to  sell  or  rent  any  of  testator's  real  es- 
tate when  deemed  by  them  to  be  most  advan- 
tageous, and  to  invest  the  proceeds  and  pay 
legacies  from  the  income,  the  trustees  were, 
by  implication,  authorized  to  assume  the  legal 
title. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  i§  166&-16ei;   Dec.  Dig.  {  693.*] 

2.  Tbusts  (§  162*)— Testamentabt  Tbcst— 
Termination. 

An  order  made  by  the  orphans'  court  un- 
der P.  L.  1898,  p.  769,  i  140,  discharging  de- 
cedent "from  the  further  duties  of  his  office  as 
executor,"  is  properly  treated  as  discharging 
him  from  the  performance  of  trusts  imposed 
upon  the  executor  subject  to  an  accounting  to 
the  substituted  administrator,  where  it  appears 
that  he  intended  to  apply  for,  and  the  court 
intended  to  grant,  such  discbarge,  and  where 
the  parties  interested  for  several  years  treated 
the  order  as  having  that  effect. 

[Ed.  Note. — For  other  cases,  see  Trusts, 
Cent.  Dig.  (§  212,  213;   Dec.  Dig.  $  162.*] 

3.  Executobs  and  Aduinistbatobb  (g  138*) 
— PowBB  OF  Sale— ExEBCisE — Substituted 
Administbatobs. 

Though  an  executor  be  entitled  under  a 
will  to  exercise  a  power  of  sale  without  judicial 
approval,  a  substituted  administrator  must 
procure  the  approval  of  the  court, 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  §§  568-575; 
Dec.  Dig.  §  138.»] 

4.  EXECUTOBS  AND  Admixibtbatobs  (|  339*) 
— PowEB  OF  Sale— ExEBCisE— Hearings. 

On  application  to  sell  land  under  a  testa- 
mentary power,  parties  interested  have  a  right 
to  be  heard,  either  before  the  application  is 
made  or  afterwards,  when  the  court  fixes  a 
time  to  hear  them. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administratois,  Cent  Dig.  §§  1417-1424; 
Dec.  Dig.  i  339.*] 

5.  Executors  and  Administbaiobs  (|  495*) 
—Commissions— Right  to. 

That  the  beneficiaries  of  an  estate  have 
instituted  litigation  against  him,  and  have  made 
unfair  and  unjast  charges,  does  not  entitle  an 
administrator  to  commissions,  where  he  has 
acted  for  several  years  under  an  agreement 
that  commissions  should  not  be  allowed;  the 
agreement  being  revocable  only  upon  notice. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  U  2088-2116; 
Dec.  Dig.  §  495.*] 


6.  ExECUTOBB  and  Administbatobs  (!  49a*) 

—Commission— RiaHT  to. 

Even  if  two  beneficiaries  of  an  estate 
agreed  to  aid  the  administrator  in  inaiuigiaK 
the  estate  in  consideration  of  his  promise  to 
charge  no  commissions,  and  failed  to  render  as- 
sistance, the  administrator  cannot  recover  com- 
missions without  showing  that  he  asked  for  the 
assistance  and  was  refused,  and  that  notice 
thereof  was  given  to  the  parties  interested. 

[Bd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  gg  2088-2116: 
Dec  Dig.  I  495.*] 

Bill  by  one  Randall  against  one  Gray.  On 
application  fdr  an  allowance  of  commission 
to  an  administrator  and  on  a  Iiearing  on 
the  bill  and  a  cross-bill.  Application  denied. 
Decree  directed. 

Mr.  Sackett,  of  Newark,  for  complainant 
Mr.  MacMabon,  of  Newark,  for  defendant 
Hopping. 

EMERY,  V.  C.  (orally).  [1]  This  is  a  case 
tliat  has  been  before  me  some  time,  from  the 
time  of  the  filing  of  the  original  bill  in  the 
latter  part  I  think,  of  December,  1909,  ask- 
ing an  account  against  Mr.  Gray  as  trustee. 
The  claim  of  the  complainant  is  based  on 
the  view  that  the  discharge  of  Mr.  Gray 
as  executor  under  the  will  of  Randall,  by 
the  order  or  decree  of  the  ■  orphans'  court, 
did  not  discharge  him  as  trustee  under  the 
will,  and  that,  notwithstanding  tlie  order 
and  what  has  been  done  since  the  order,  Mr. 
Gray  is  still  responsible  as  trustee  under  the 
will  of  George  G.  Randall,  and  should  l>e 
called  to  account  as  such  trustee.  The  sit- 
uation is  this:  Mr.  Randall  died  some  time 
I  think  in  1889  or  1890,  about  that  time,  and 
by  his  will  he  appointed  George  R.  Gray  and 
George  Duryea  executors  and  trustees.  He 
did  not  by  his  will  give  expressly  to  them 
any  interest  In  his  real  estate,  and  whatever 
estate  or  interest  they  have,  or  either  of 
them  have  or  ever  have  had  under  the  will, 
ia  by  what  is  called  "implication";  that  is. 
by  reason  of  such  duties  being  imposed  on 
them  as  executors  or  trustees  that  the  legal 
estate  must  necessarily  follow  in  order  to 
carry  out  those  duties.  He  directed  by  the 
second  section  of  his  will  that  a  house,  134 
Clinton  avenue,  should  be  sold  or  reserved 
for  the  use  of  two  of  his  three  chlldreii, 
Lillian  and  Edith.  In  that  the  executors 
have  no  estate  whatever.  Then  he  gave  by 
the  third  section  the  income  of  the  remain- 
ing portion  of  his  estate,  that  would  be  all 
of  it,  he  gave  an  income  of  a  third  to  his 
daughter  Lillian,  a  third  to  his  son  Fred- 
erick, and  the  remaining  third  to  a  daughter 
Edith  until  she  arrived  at  24.  He  then  de- 
poses of  those  interests  after  the  death  of 
those  life  tenants,  giving  Edith  an  absolute 
estate,  and  limiting  over  the  other  two- 
thirds.  The  eighth  Clause  appointed  Gra.v 
and  Duryea  executors  and  trustees  in  a  sin- 
gle clause  of  the  will,  and  authorized  and 
empowered  them  "to  sell  any  of  my  real  es- 
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tate,  or  rent,  wheDever  In  their  Judgment  It 
shall  be  most  advantageous  to  do  so,  and  to 
inTest  the  proceeds,  and  from  the  Income  to 
pay  the  legacies  provided  for."  Under  that 
I'lause  of  the  wUl  directing  them  to  rent  the 
real  estate,  they  were  authorized  by  Implica- 
tion to  assume  the  legal  title  to  the  whole 
property  until  the  daughter  Edith  became 
24,  and  after  that  time  they  had  by  Implica- 
tion the  legal  title  to  the  balance  of  the  es- 
tate  for  the  lives  of  the  life  tenants — the 
power  to  rent  it  during  the  life  of  the  chil- 
dren Frederick  and  liiUlan.  While  they  did 
not  have  the  estate  fee,  they  had,  however, 
the  express  power  to  sell,  and  therefore  It  is 
a  case  that  very  often  occurs,  where  the  le- 
gal title  BO  far  as  not  given  expressly  or  by 
implication  to  the  executors,  goes  to  the 
lielrs  or  devisees,  subject  to  the  power  of 
fa\e.  This  power  of  sale  was  given  to  the 
executors  and  trustees,  and  on  the  sale  they 
nere  directed  to  invest  the  money,  so  that 
tliey  had  trust  duties  to  perform  In  refer- 
ence to  it.  Mr.  Gray  and  Mr.  Duryea  were 
executors  for  some  years  together,  and  then 
Mr.  Dnryea  died  In  1896.  That  left  Mr. 
Oray  the  sole  surviving  executor  and  trus- 
tee, and  also  the  person  solely  responsible. 

[2]  In  1901  he  made  an  application  to  the 
orphans'  court  of  Essex  county  to  terminate 
bLs  trusts  under  this  will.  I  think  It  is 
clear,  on  reading  the  petition,  that  he  in- 
tended to  be  discharged  from  the  jwrform- 
ance  of  any  trusts  that  were  imposed  on  the 
executor.  This  petition  recites  that  "under 
tlie  terms  of  the  will  the  duties  Imposed  on 
.vour  petitioner  as  executor  have  tiecome  In 
tlie  nature  of  a  trust,  which  promises  to  en- 
dure for  many  years.  Among  the  duties  of 
ttie  trust  are  the  care  and  management  of 
many  parcels  of  real  estate,  necessitating 
personal  supervision,  repairs,  and  renting." 
And  then  it  sets  out  the  reasons  he  could 
not  undertake  further  the  discharge  of  those 
duties.  But  all  those  duties  he  set  out  were 
trust  duties,  not  a  single  one  of  them  was 
the  duty  of  an  executor,  and  in  the  duties 
tliat  he  sought  to  be  relieved  of,  and  in  the 
reasons  that  he  gave  for  being  relieved  of 
them  he  undoubtedly  meant  to  be  relieved 
of  his  duties  as  trustee.  And  on  this  peti- 
tion, although  the  petition  itself  only  asks 
that  be  may  be  discharged  from  his  said  of- 
fice, whatever  it  was,  whether  it  is  executor 
with  trust  or  executor  without  trust,  he  asks 
ttiat  he  may  be  discharged  from  his  office. 

Tliere  was  a  statute  In  force  at  that  time 
—the  Orphans'  Court  Act  of  1898,  Revision, 
i  146 — which  gave  power  to  an  executor  or 
trustee  to  apply  for  his  discharge  by  a  peti- 
tion to  the  orphans'  court.  Previous  to  the 
passage  of  that  statute  or  statutes  from 
which  that  was  taken,  the  only  way  in 
which  a  trustee  could  he  discharged  was  by 
filing  a  bill  in  chancery,  and  anybody  who 
was  appointed  trustee  on  showing  good  rea- 
sons had  the  right  to  be  discharged  upon  set- 


tling his  account  Tills  statute  allowed  the 
application  to  be  made  to  the  orphans'  court, 
and  they  had  the  right  to  discharge  him  as 
trustee.  And  I  think  that  as  the  petition 
applied  for  his  discharge  from  his  office, 
which  was  a  trust,  the  court  intended  to  act 
upon  the  petition  and  discharge  him  from 
his  office  as  executor  and  from  the  duties  of 
his  office  as  executor,  whether  those  were 
trust, duties  or  not.  It  appears  that  at  the 
time  of  that  hearing  three  of  the  parties 
were  not  of  age,  but  two  of  the  children  of 
Frederick  Randall  were  adults  and  the  other 
daughter,  Lillian,  was  then  about  20.  The 
court  made  an  order  after  hearing  on  the 
matter,  and  granted  the  application,  and  dis- 
charged him  "from  the  further  duties  of 
his  office  as  executor,"  except  that  of  paying 
over  and  accounting  for  the  moneys.  The 
statute  requires  that,  when  a  discharge  is 
made,  they  must  not  discharge  the  executor 
or  trustee  from  the  duty  of  accounting,  but 
that  he  must  account,  and  the  amount  found 
due  must  be  paid  over  to  the  person  whom 
the  court  appoints  to  succeed  and  receive  it. 
The  court  did  then  on  the  application  of  the 
children,  of  those  who  were  able  to  act  for 
themselves,  appoint  Mr.  Hopping,  who  was 
a  son-in-law,  as  substituted  administrator 
with  the  will  annexed,  and  directed  that  he 
give  a  bond  of  $25,000.  Mr.  Gray  was  under 
no  bond,  having  been  appointed  by  the  testa- 
tor. Neither  he  nor  Mr.  Duryea  was  re- 
quired to  give  bond.  I  cannot  conceive  that 
the  court  intended  to  discharge  Mr.  Gray 
solely  from  the  duties  which  he  had  as  na- 
ked executor  independent  of  the  trusts  which 
were  imposed  on  the  executor  under  the 
will,  or  that  there  was  anj'  Intention  on  the 
part  of  the  court  that,  in  discharging  him  as 
executor,  they  were  not  to  discharge  him 
from  the  duties  as  trustee  which  were  im- 
posed on  the  executor,  because  this  took 
place:  The  court  directed  by  a  subsequent 
order  that  the  money  which  Mr.  Gray  bad 
in  his  hands  as  executor  and  which  he  held 
In  trust  should  be  paid  over  to  some  one 
else,  the  substituted  trustee,  on  his  giving 
security,  and  Mr.  Gray  paid  them  over. 
Now,  the  court  did  not  Intend,  and  could  not 
have  intended,  to  direct  that  he  pay  those 
moneys  over  to  a  substituted  administrator 
and  still  be  responsible  for  them  as  trustee, 
because  such  payment  took  the  trust  funds 
out  of  his  hands.  If  Gray  Is  responsible  as 
trustee,  and  he  alone  must  have  the  right  to 
hold  the  money,  and  the  court  did  not  In- 
tend, when  It  directed  that  be  must  pay 
over  to  the  substituted  administrator  this 
money  in  his  hands  as  executor,  which  was 
held  upon  a  trust,  they  did  not  intend  that 
he  should  still  be  bound  to  carry  out  the 
trusts.  So  that,  in  acting  on  that  order  of 
discharge  as  executor,  the  court  further  di- 
rected the  payment  to  the  substituted  ad- 
ministrator, and  on  the  request  of  all  the 
members  of  the  family  who  were  able  to 
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give  tbeir  assent  (and  I  think  by  the  guard- 
ians of  those  who  were  under  age)  Mr.  Hop- 
ping, the  son-ln-Iaw,  was  appointed.  It  was 
thought  that  the  estate  could  be  managed 
with  less  expense  If  he  was  appointed  ad- 
ministrator in  Mr.  Gray's  place,  and  it  was 
Intended  by  all  those  parties  that  he  should 
then  undertake  the  same  duties  with  refer- 
ence to  the  trusts  and  the  management  of 
the  estate  that  Mr.  Gray  had,  and  they  all 
requested  the  court  to  make  this  order  of 
appointment,  and  that  the  bond  be  fixed  at  a 
certain  amount  which  they  thought  would 
be  satisfactory.  That  was  done,  and  after 
that  Mr.  Hopping  took  absolute  charge.  Mr. 
Gray  turned  over  this  money  held  by  him 
in  trust,  and  from  that  time  considered  him- 
self as  absolutely  relieved  from  responsibil- 
ity. He  did  not  take  any  further  charge  at 
all  in  relation  to  the  management  of  the 
Randall  estate. 

[3]  The  executors  under  his  will  had  the 
power  to  sell,  but  the  power  to  sell  which 
under  the  original  will  could  have  been  ex- 
ercised by  Mr.  Gray  so  long  as  he  remained 
the  surviving  executor,  without  any  approval 
by  the  court,  became  a  power  which  in  Mr. 
Hopplng's  hand  as  the  substituted  adminis- 
trator he  had  no  right  to  exercise  without 
the  approval  of  the  court,  because  Mr.  Ran- 
dall had  first  selected  the  man  on  whose 
Judgment  he  would  rely  for  the  sale  of  his 
property.  Now,  when  another  executor  Is 
substituted,  the  law  provides  that  they  shall 
not  have  the  ^ame  absolute  power  or  discre- 
tion to  sell  as  the  original  executors.  They 
cannot  make  a  sale  unless  they  first  bring  it 
to  the  court  for  its  approval,  and  the  court 
must  be  satisfied  that  It  Is  right. 

[4]  On  these  applications  to  confirm  sales, 
several  of  them  were  subsequently  made  to 
the  different  orphans'  courts  by  Mr.  Hopping, 
as  if  he  had  charge  and  power  to  sell,  the 
power  to  sell  being  one  which  was  connect- 
ed with  the  power  of  receiving  the  money  on 
trust,  and  the  sale  was  only  for  the  purpose 
of  receiving  it  on  trust.  On  all  these  appli- 
cations to  sell  the  parties  who  were  interest- 
ed have  a  right  to  be  heard,  either  before 
the  application  is  made  to  the  court,  or  aft- 
erwards, when  the  court  fixes  a  time  to  bear 
them.  But  in  all  these  cases  of  sale  by  Mr. 
Hopping  the  members  of  the  family  who  were 
of  age,  and  the  guardians  of  those  under  age, 
were  consulted  in  reference  to  the  sale  before 
the  confirmation  by  the  court,  and  they  Join- 
ed In  requests  to  approTe  the  sales  by  Hop- 
ping. These  requests  were,  in  effect,  re- 
quests from  all  these  heirs  that  the  money 
which  was  to  come  from  the  sales  be  given  to 
Mr.  Hopping.  That  course  of  proceeding  has 
continued  all  the  time  until  1909,  and  all 
the  heirs  who  were  of  age  have  Joined  in 
every  application  and  request  that  Hopping 
be  authorized  to  sell,  and  to  receive  the  mon- 
ey, not  as  if  Gray  still  had  any  authority  to 
exercise  over  the  sales  or  as  if  he  was  re- 


sponsible for  it  at  all,  or  as  tf  be  bad  any- 
thing to  do  with  the  money.  The  conse- 
quence is  that  up  to  some  time  in  1909  all 
the  parties  of  age  who  had  any  Interest  au-l 
who  were  «ititled  to  any  notice  applied  to 
the  court  together  to  have  Hopping  author- 
ized to  sell  the  property  and  receive  the  mon- 
ey. Then  in  1909  application  was  made,  I 
think,  by  the  present  complainant,  to  Hop- 
ping to  account.  Divisions  and  disputes 
arose  in  reference  to  Hopplng's  management 
of  the  property,  and  Hopping  was  cited  to  ac- 
count. He  prepared  an  account  in  the  or- 
phans' court  of  all  that  he  bad  done  with 
the  estate  since  1901,  since  he  received  it 
from  Gray,  and  then  the  bill  is  filed,  in  wbich 
for  the  first  time  the  claim  is  made  that 
Mr.  Gray  is  still  trustee,  and  should  account 
now  to  this  estate  for  everything  that  was 
delivered  over  to  Hopping  by  the  order  of 
the  court  in  1901.  It  is  claimed  that  they 
are  entitled  to  that  account  from  Mr.  Gray, 
because  the  language  of  the  order  discharg- 
ing him  is  such  as  to  discharge  him-  only  as 
executor,  and  not  discharge  him  aa  trustee. 
That  is  a  pretty  strict  construction  of  that 
order.  The  order  is  that  he  be  discharged 
from  the  further  duties  of  his  office  as  ex- 
ecutor. Now,  it  is  a  fair  question  whether 
under  that  wUl  the  further  duties  of  his  of- 
fice as  executor  did  not  include  all  his  duties 
as  trustee,  because  the  executor  was  made  a 
trustee.  Suppose  the  testator  had  not  said 
"trustee"  in  bis  will  at  all,  but  had  directed 
that  his  executors  should  do  so  and  so  wltb 
his  money.  That  would  have  created  a  trust 
and  the  duties  of  the  office  as  executor  wonld 
have  been  a  trust.  So  that  there  is  a  fair 
question  as  to  whether  under  the  terms  o( 
the  order  Mr.  Gray  is  not  discharged  as  trus- 
tee, but,  be  that  as  it  may,  the  question  now 
before  the  court  is  whether  at  this  late  day, 
six  years  after  every  one  of  the  devisees  or 
legatees  Interested  has  become  of  age,  and 
ten  years  after  all  the  persons  interested  in 
the  estate,  either  personally  or  through  their 
guardians,  have  acquiesced  in  the  payment 
over  of  the  entire  funds  of  the  estate  to  Mr. 
Hopping,  and  have  got  his  security  for  tbeh: 
management,  Mr.  Gray  should  be  held  ac- 
countable for  the  trust  property  in  equity  as 
trustee  from  the  time  of  his  discharge  as 
executor  in  1901,  and  solely  on  the  ground 
that  by  the  order  he  was  not  expressly  dis- 
charged as  trustee.  I  do  not  think  it  would 
be  equitable  to  do  so,  and,  on  the  contrary,  1 
think  that  the  equitable  thing  to  do  on  tbe 
whole  proofs  is  to  do  Just  exactly  what  the 
court  would  have  done  had  the  matter  been 
called  to  their  attention  when  the  order  was 
made — that  is,  to  advise  a  decree  discharg- 
ing him  from  his  Uabilit}'  as  trustee  from  tbe 
date  of  that  order— except  so  far  as  relatin? 
to  paying  over  the  funds  in  his  hands  to  the 
substituted  executor.  Of  course,  his  accounts 
will  have  to  be  taken  so  far  as  necessary  to 
show  that,  U  it  does  not  already  appear.   I 
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will  advise  such  flecree  in  reference  to  thte 
branch  of  the  case,  and  upon  the  cross-blU 
«f  Gray's  administrator. 

Additional  Opinion. 

[i]  On  farther  consideration  of  the  evi- 
dence bearing  upon  the  matter  of  the  allow- 
ance of  commissions  to  Mr.  Hopping  as  sub- 
stituted administrator  of  Mr.  Gray,  I  reach 
the  conclusion  that  commissions  should  not 
W  allowed.  The  evidence  establishes  that 
Mr.  Hopping  was  appointed  in  Mr.  Gray's 
place  as  the  result  of  a  conference  of  the 
members  of  the  testator's  family  Interested, 
at  which  It  was  understood  that  by  this  ap- 
pointment the  estate  would  be  relieved  from 
the  expense  of  commissions.  The  appoint- 
ment of  Mr.  Hopping  was  consented  to  and 
accepted  on  this  understanding,  and  the  ac- 
countant is  bound  by  it  until  revoked  upon 
notice.  Such  notice  was  not  given  nor  such 
revocation  attempted  until  after  the  com- 
mencement of  proceedings  for  accounting, 
and  the  right  to  charge  commissions  is  now 
placed  by  Mr.  Hopping  himself  mainly  upon 
the  ground  that  the  complainants  have  in- 
stituted the  litigation  and  have  made  unfair 
and  unjust  charges  against  him.  Such  ac- 
tion might  Justify  refusal  to  act  longer  with- 
out compensation,  but  would  not  give  the 
right  to  Ignore  the  understanding  which  had 
been  acted  on  for  years  In  the  management 
of  tbe  estate. 

[I]  At  tbe  time  of  tbe  appointment,  it 
seems  to  have  been  expected  and  perhaps 
agreed  that  Mr.  Yearance,  a  son-in-law,  and 
Frederick  Randall,  a  son  of  the  testator, 
would  aid  the  administrator  In  the  manage- 
ment of  the  estate. 

The  present  claim  of  the  administrator, 
that  the  aid  and  assistance  to  be  given  by 
these  persons  were  in  the  nature  of  condi- 
tions made  on  the  appointment,  and  that,  by 
reason  of  their  failure  to  assist  him,  he  has 
the  right  to  charge  commissions,  is  not  satis- 
factorily shown  on  tbe  evidence.  And,  if 
this  were  proved,  such  conditions  could  not 
be  made  effective  to  give  the  right  to  the 
commissions  unless  the  administrator  makes 
further  proof,  first,  that  the  administrator, 
who  had  as  against  them  the  legal  right  to 
the  management,  asked  for  their  assistance 
and  was  refused;  and,  second,  that  the  par- 
ties interested  and  who  had  acquiesced  in 
the  appointment,  relying  on  the  understand- 
ing that  no  commissions  were  to  be  charged, 
were  notified  that  the  conditions  were  not 
complied  with  and  that  tbe  administrator 
would  thereafter  ask  for  commissions.  Mr. 
Yearance  lived  for  six  years  after  the  ap- 
pointment and  gave  some  aid  in  the  manage- 
ment, as  did  also  Frederick  Randall.  In  the 
absence  of  any  intimation  that  the  original 
understanding  as  to  commissions  was  no  lon- 
ger considered  binding,  the  parties  Interested 


in  tbe  estate  were  entitled  to  hold  the  ad- 
ministrator to  its  observance. 

CommlBSlons,  therefore,  cannot  be  allowed, 
but  the  administrator  cannot  be  obliged 
against  his  will  to  continue  to  act  witbont 
compensation,  and  may  apply  for  his  dis- 
charge on  settlement  of  his  account 


BAEIiDE  V.  SAN  DOMINGO  IMPROVE- 
MENT CO. 

(Supreme  Court  of  New  Jersey.    June  21, 
1912.) 

1.  DKPOSITIONS  (I  9*)   —  FOBBION  WiTNKSBBa 

— MANNim  or  Taking. 

Tbe  procuring  of  a  deposition  of  a  foreign 
witness  either  by  a  commission  or  on  notice 
under  2  Gen.  St.  1895,  p.  1403  et  seq.,  was  a 
matter  of  right  and  not  a  matter  resting  in  the 
discretion  of  the  court. 

[Ed.  Note. — For  other  cases,  see  Depositions, 
Cent.  Dig.  {  4;  Dec.  Dig.  |  9.*] 

2.  Depositions  (J  2*)— Foreign  Witnesbkb 
— Manneb  of  Taking — "De  Bene  Esse." 

The  power  of  the  court  to  appoint,  on  the 
application  of  plaintiff  residing  in  a  foreign 
country,  a  commissioner  to  take  bis  testimony 
de  bene  esse  under  P.  L.  1900,  pp.  375,  376, 
H  46,  46,  authorising  the  taking  of. the  testi- 
mony of  a  witness  or  party  de  bene  esse  be- 
fore a  commissioner  appointed  by  the  court 
on  notice,  is  not  limited  by  P.  L.  1902,  p.  459, 
providing  that  where  a  material  witness  or  a 
party  is  absent  from  the  state  the  court  in  its 
discretion,  on  such  terms  as  it  may  direct,  may 
issue  a  commission,  and  the  court  appointing  a 
commissioner  to  take  the  testimony  of  a  party 
on  notice  may  not  impose  terms;  the  phrase 
"de  bene  esse"  meaning  provisionally,  refer- 
ring to  tbe  right  to  oflfer  the  evidence  depend- 
ing on  the  absence  of  the  witness  at  the  time 
of  trial. 

[Ed.  Note. — For  other  cases,  see  Depositions, 
Cent.  Dig.  §8  2,  3;   Dec.  Dig.  |  2.* 

For  other  definitions,  see  Words  and  Phras- 
es. voL  8,  pp.  7626-7627.] 

8.  Depositions  ({  2*)— Foreign  Witnkssks 

—Manner  of  Taking. 

P.  L.  1900,  p.  372,  {  35,  providing  that  no 
party  shall  be  summoned  in  bis  own  behalf  de 
bene  esse  except  on  the  written  consent  of  the 
attorneys  for  all  the  parties,  unless  the  court 
shall  on  notice  order  m  his  discretion  the  e;|- 
amination  of  such  party,  refers  exclusively  to 
depositions  of  witnesses  within  the  state  who 
are  old,  infirm,  or  about  to  remove  from  the 
state,  and  is  inapplicable  to  foreign  witnesses, 
and  it  does  not  conflict  with  section  46  author- 
izing the  talcing  of  the  deposition  of  a  party 
residing  out  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  H  2,  8;   Dec.  Dig.  |  2.*] 

Action  by  Eugene  Baelde  against  the  San 
Domingo  Improvement  Company.  Applica- 
tion for  the  appointment  of  a  commissioner 
to  take  the  testimony  de  bene  esse  of  plain- 
tiff granted. 

Argued  before  VOORHEES,  J.,  dot  sitting 
In  term. 

A.  R.  Denman  and  Joseph  Coult  Jr.,  for 
plaintiff.  William  P.  McMlcbael  and  Mc- 
Carter  &  English,  for  defendant 


'For  other  cases  tee  same  topic  and  sectloa  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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VOORHEES,  J.  Notice  In  behalf  of  the 
plaintiff  In  the  above  action  has  been  given 
to  the  defendant  that  application  will  be 
made  to  me  for  an  order  appointing  a  com- 
missioner to  take  the  evidence  de  i>ene  esse 
of  Eugene  Baelde  (the  plaintiff  in  the  action 
and  alleged  to  be  a  material  witness  in  his 
own  behalf),  who  resides  in  the  city  of  Brus- 
sels, In  the  kingdom  of  Belgium,  and  for 
the  appointment  of  a  commissioner  to  take 
such   evidence. 

The  defendant  at  first  resisted  this  appli- 
cation unless  the  court  made  the  plaintiff 
stipulate  to  pay  all  the  expenses  of  the  de- 
fendant in  taking  testimony.  Including  the 
traveling  and  other  expenses  of  defendant's 
counsel  in  going  to  Brussels  to  examine  the 
plaintiff.  They  at  first  insisted  that  the  act 
of  1908,  p.  277,  authorized  the  imposition 
of  such  terms.  That  position,  I  understand, 
has  now  been  abandoned,  in  view  of  the 
decision  of  this  court  in  Hite  v.  Dell,  78  N. 
J.  Law,  239,  73  AU.  72. 

The  defendants  now  make  their  resistance 
upon  the  act  of  1902.  p.  459,  Insisting  that 
this  supplement  applies  to  the  whole  evi- 
dence act  and  not  to  any  particular  section, 
and  that  it  broadens  the  power  of  the 
court  or  Judge  to  whom  the  application  may 
be  made,  and  enlarges  the  discretionary 
power  in  connection  'v^ith  sections  35,  36,  44, 
and  46  of  the  act  of  1900,  p.  372. 

[1]  Before  the  enactment  of  the  present 
evidence  statute  of  1900,  the  law  provided 
for  depositions  to  be  taken  In  two  cases ;  the 
first  of  witnesses  within  the  state,  and  with 
which  we  are  not  concerned  here;  secondly, 
of  witnesses  residing  out  of  the  state.  The 
latter  could  be  accomplished  by  two  methods. 
Gen.  Stat  1403.  The  first  method  was  by 
a  commission  awarded  and  issued  by  the 
court  or  the  judge  upon  proof  of  the  facts, 
"and  on  such  terms  as  the  court  or  judge 
may  direct"  to  examine  de  bene  esse.  This 
required  the  approval  of  the  interrogatories. 
The  procedure  is  given  in  Oen.  Stat.  1403. 
H  29  to  46,  both  inclusive.  The  forty- 
fourth  section  enacts  "that  the  party  re- 
quiring such  examination  of  depositions  shall 
be  at  the  sole  expense  thereof,  and  shall  not 
have  any  allowance  for  the  same  in  the  taxa- 
tion of  costs."  Under  this  statute,  where 
testimony  was  taken  on  a  commission,  the 
amounts  paid  to  counsel  and  for  the  expense 
of  tlie  commission  were  disallowed  iu  Main 
v.  Mahi,  50  N.  J.  Eq.  712,  25  Atl.  372.  The 
second  method  of  taking  the  testimony  of  a 
foreign  witness  is  sometimes  called  that  of 
the  "open  commission."  This  first  appears,  I 
think,  in  the  act  of  1862.  p.  225.  It  has 
been  carried  in  the  act  apparently  ever  .since, 
first  as  section  38  of  the  evidence  act  of 
1874,  amended  in  1893  (Gen.  Stat  1410,  { 
66).  This  Is  now  section  45  of  the  evidence 
act  of  1900,  p.  375.  In  1908  a  supplement 
(page  277)  was  passed  providing  that  the 
party  requiring  the  examination  should,  In 
the  first  Instance,  be  at  the  sole  expense. 


which  might  be  Included  in  the  taxed  costs 
of  the  prevailing  party  if  so  ordered.  Thl-i 
section,  as  above  stated,  was  construed  lii 
Hite  V.  Dell,  78  N.  J.  Law,  239,  73  Atl.  72. 
I  take  it  that  the  procuring  of  the  deposi- 
tion of  a  foreign  witness,  either  by  a  com- 
mission or  upon  notice,  was  a  matter  of 
right  and  not  a  matter  resting  in  the  discre- 
tion of  the  court. 

[2]  Up  to  the  passage  of  the  act  of  1900, 
however,  no  provision  was  made  for  the 
taking  of  the  evidence  of  a  party  to  an 
action.  Such  right  was  incorporated  in  the 
fortj-slxth  .section  of  the  act  of  1900;  the 
latter  part  of  which  reads  as  follows:  "It 
being  the  intention  of  this  section  to  give 
to  the  parties  to  actions,  who  reside  out  of 
the  state,  the  same  privilege  to  have  their 
depositions  taken  out  of  the  state  as  to  other 
witnesses  in  such  actions,  residing  out  of  the 
state."  It  is  clear  that  thereby  parties  and 
witnesses  are  put  upon  the  same  footing,  ami 
the  privilege  to  a  party  is  to  be  measured  by 
the  privilege  theretofore  accorded  to  a  wit- 
ness. It  will  be  noticed  that  the  forty- 
sixth  section  applies  to  a  nonresident 

In  1902  a  supplement  to  the  evidence  act 
was  passed  (1902,  p.  439)  which  provides  that 
If  a  material  witness  or  a  party  be  absent 
from  the  state,  whether  the  r^ideuce  of 
such  witness  or  party  be  within  or  without 
the  state,  it  sliall  be  lawful  for  a  court  In 
its  discretion  on  such  terms  as  the  conrt 
or  judge  may  direct,  to  award  and  issue,  un- 
der the  seal  of  the  court,  a  commission. 

Construing  this  statute  to  apply  to  either 
residents  or  nonresidents  of  this  state  who 
are  absent  from  the  state  at  the  time  bU< 
testimony  la  sought  (although  that  view  may 
be  somewhat  doubtful,  as  there  seemed  to 
be  no  reason  for  the  passage  of  this  act 
except  that  the  former  act  was  confined  to 
nonresident  parties  and  witnesses;  the  lat- 
ter clause  of  the  act  reading,  "In  the  same 
manner,  and  with  the  same  force  and  effect, 
as  in  cnse  of  a  material  witness  who  resides 
out  of  the  state,"  confirming  that  doubt),  yet 
it  wUl  not  benefit  the  defendant  here,  for 
the  supplement  is  limited  to  the  issue  of  a 
"commission"  as  distinguished  .from  deposi- 
tions to  t>e  taken  upon  notice  merely.  The 
application  under  consideration  is  for  the 
naming  of  a  commissioner  before  whom  the 
deposition  can  be  taken  upon  notice.  So  I 
take  it  the  act  of  1902  is  not  effective  to 
enlarge  the  powers  of  the  judge  to  impost* 
terms  under  the  application  sub  judlce. 

[3]  Section  35  of  the  act  of  1900,  p.  372.  Is 
not  iu  point,  because,  being  under  a  subdivi- 
sion of  the  evidence  act  that  refers  to 
deiioflltious  of  witnesses  within  the  state  who 
are  old.  Infirm,  or  about  to  remove  from 
the  state,  and  is  inapplicable  to  foreign  wit- 
nesses. Nor  do  I  think  that  section  nor 
section  46  is  in  conflict  with  section  .35.  for 
they  refer  to  entirely  different  conditlou^ 
and  subjects. 
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It  may  be  here  remarked  tliat  the  phrase 
"de  bene  esse"  applies  both  to  evidence  taken 
upon  Interrogatories  under  a  commission,  as 
well  as  to  that  procured  upon  notice.  The 
phrase  means  "provisionally,"  referring  to 
tbe  right  to  offer  the  evidence  depending 
upon  the  absence  of  the  witness  or  his  dis- 
ability at  the  time  of  trial. 

The  true  construction  of  the  forty-fifth 
section  Is,  I  think,  that  for  certain  locali- 
ties, viz.,  where  the  witness  is  in  a  foreign 
state  or  sister  state  l.viiig  west  of  the  Mis- 
sissippi, the  notice  shall  be  regulated  by  the 
judge.  In  all  other  cases  the  statute  regu- 
lates the  notice  according  to   the  distance. 

The  case  in  hand  being  to  take  the  evi- 
dence in  a  foreign  kingdom,  it  was  necessary 
to  apply  to  a  judge  to  fix  the  number  of 
days'  notice^  and  incidentally,  because  of 
the  probable  lack  of  a  proper  officer  in  that 
kingdom,  to  have  a  commissioner  appointed 
at  41ie  same  time.  Section  45  is  applicable 
to  the  case  in  hand  and  it  does  not  fall 
nlthln  the  act  of  1902  as  above  construed. 
The  law  does  not  authorize  the  Imposition  of 
terms. 

Therefore  the  order  will  be  made. 


SISTERS   OF    CHARITY   OF    ST.    ELIZA- 
BETH V.  MORRIS  R.  CO.  et  aL 

(Supreme  Court  of  New  Jersey.    June  5, 
1912.) 

(8vUahu$  iy  ike  Court.) 
FjtnfssT  Domain  (J  198*)— Appointment  of 

COMMISSIONEBS— POWEBS  Of  JUSTICE. 

When  a  railroad  company  duly  incorporat- 
ed applies  for  the  appointment  of  commission- 
•■rs  to  condemn  lands,  and  the  proceedings  are 
regular,  the  justice  of  the  Supreme  Court  to 
whom  such  application  la  made  cannot  inquire 
into  the  motives  of  the  incorporators  procur- 
inr  the  incorporation,  and  by  refusing  to  ap- 
point the  commissions  determine  that  the 
franchises  granted  by  the  state  are  nonexist- 
<>nt;  nor  can  the  bona  fides  of  such  a  corpora- 
tion be  tested  by  certiorari. 

fEd.  Note.— For  other  cases,  gee  Eminent 
Domain,  Cent  Dig.  S|  K25,  526,  528,  535-539; 
Dec  Dig.  i  198.*f 

Certiorari  by  the  Sisters  of  Charity  of  St. 
Elizabeth  against  the  Morris  Railroad  Com- 
pany and  others  to  review  an  order  appoint- 
ing commissioners  to  appraise  lands.  Pro- 
'•eedings  under  review  affirmed. 

See.  also,  81  Atl.  817. 

Argaed  February  term,  1912,  before  BERG- 
EN, VOORHEES,  and  KALISCH,  JJ. 

Robert  H.  McCarter,  of  Newark,  Edward 
K.  Mills,  of  Morristown,  and  Arthur  P.  Bg- 
ner,  of  Newark,  for  prosecutor.  Vreeland, 
King,  WUson  k  Llndabury,  of  Newark,  and 
Alan  H.  &  Theodore  Strong,  of  New  Bruns- 
wick, for  defendants. 

BERGEN,  J.  The  porpoae  of  this  writ  Is 
the  review  of  an  order  made  by  one  of  the 


justices  of  this  court  appointing  commis- 
sioners to  examine  and  appraise  the  lands  of 
the  prosecutor  which  the  Morris  Railroad 
Company  desires  to  take  for  the  construction 
of  its  railroad,  and  to  fix  the  compensation 
to  be  paid  therefor.  The  facts  not  disputed 
are  that,  the  Morristown  Traction  Company 
having  buUt  a  street  railroad  operated  by 
electricity  between  Morristown  and  Lake 
Hopatcong,  and  l>etween  the  city  of  Summit 
and  the  city  of  Elizabeth,  In  1911  it  filed  with 
the  Secretary  of  State  a  description  of  a 
proposed  extension  route  between  the  Mor- 
ristown and  Summit  termini  of  its  railroad; 
that  the  company,  being  unable  to  obtain  the 
requisite  municipal  consent  to  permit  the 
construction  of  said  railroad,  and  failing  tn 
an  attempt  to  acquire  private  lands  by  con- 
demnation proceedings,  abandoned  a  portion 
of  said  extoided  route;  that  thereupon  a 
railroad  company,  being  tbe  defendant  com- 
pany, was  organized  under  tbe  General  Rail- 
road Act,  which,  if  lawfully  constituted.  Is 
Invested  with  the  right  to  acquire  lands  for 
railroad  uses  by  condemnation;  that  the  de- 
fendant company  at  once  adopted  the  route 
abandoned  by  Uie  traction  company  as  its 
route,  and  filed  with  the  Secretary  of  State 
the  required  certificate  and  designation, 
whereupon  It  applied  for,  and  was  allowed, 
the  order  now  under  review. 

The  first  and  material  point  presented  by 
the  prosecutor  in  support  of  this  writ  is  that 
the  defendant  company  is  not  a  "bona  fide 
separate  railroad  company,"  but  was  organ- 
ized through  the  procurement  and  agency  of 
the  traction  company  for  the  purpose  of  per- 
mitting it  to  condemn  lands  for  its  use  in 
the  name  of  a  corporation  having  power  to 
condemn  land  for  Its  own  purposes,  but  not 
for  the  use  of  any  other  corporation.  That 
the  prosecutor  has  no  right  to  inquire  Into 
the  legality  of  the  corporate  existence  of  the 
defendant  in  these  proceedings  was  settled 
by  this  court  when  the  present  case  was  be- 
fore it  on  motion  to  strike  out  reasons  (Sis- 
ters of  Charity  of  St  Elizabeth  v.  Morris  R. 
R.  Co.,  81  Atl.  817),  but  under  tbe  deter- 
mination In  that  case  we  are  required  to 
pass  upon  the  question  whether  the  railroad 
company  Is  acting  within  the  limits  of  its 
authorized  agency;  that  Is,  in  seeking  to 
condemn  prosecutor's  laud  do  tbe  facts  .show- 
that  the  defendant  corporation  is  exercising 
its  agency  in  good  faith  for  the  purpose  of 
acquiring  a  right  of  way  for  its  own  use.  or 
on  the  other  hand,  it  is  using  its  power  of 
condemnation  for  a  purpose  other  than  that 
for  which  it  is  granted.  The  distinction 
sought  to  be  drawn  in  this  case  between  what 
is  an  assault  apon  the  corporate  existence, 
and  the  legality  of  acts  done  by  virtue  there- 
of Is  extremely  fine.  All  the  t&stimony  is  di- 
rected against  the  bona  fides  of  those  Instru- 
mental tn  procuring  the  Incorporation  of  the 
defendant  company,  and  that  would  tend  to 
show  that  there  was  an  unlawful  purpose 
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sought  to  be  obtained  by  It,  and  perbaps  fur- 
nish ground  for  a  direct  attack  by  the  At- 
torney General  to  forfeit  the  franchise,  but 
assuming  Its  existence  de  Jure  or  de  facto 
with  power  to  condemn  lands,  and  without 
power  to  transfer  to  the  traction  company  the 
fruits  of  Its  exercise  of  the  power  of  eminent 
domain,  for  that  It  cannot  do,  it  Is  difficult 
to  see  how  it  is  exceeding  the  limit  of  Its 
agency  In  exercising  a  power  vested,  so  long 
as  its  corporate  existence  continues.  When 
a  railroad  company  duly  incorporated  applies 
for  the  appointment  of  commissioners  to 
condemn  lands,  and  the  proceedings  are  reg- 
ular, the  justice  of  the  Supreme  Court  to 
whom  such  application  is  made  cannot  in- 
quire Into  the  motives  of  the  incorporators 
procuring  the  incorporation,  and  by  refusing 
to  appoint  the  commissioners  determine  that 
the  franchises  granted  by  the  state  are  non- 
existent Nor  can  the  bona  fides  of  such  a 
corporation  be  tested  by  certiorari. 

In  this  case  there  Is  no  direct  proof  that 
the  defendant  company  in  undertaking  to 
condemn  lands  is  exceeding  the  limit  of  its 
agency  as  conferred  by  the  state.  All  that 
the  prosecntor  urges  is  that  such  an  infer- 
ence may  be  drawn  from  circumstances  shown 
to  exist  previous  to  the  incorporation  of  the 
company.  We  tlilnk  that  this  assails  the 
bona  fides  of  the  corporation,  and  the  rem- 
edy is  by  quo  warranto,  and  not  by  certio- 
rari. 

The  second  objection  to  this  order  is  that 
it  should  not  have  been  allowed  until  after 
the  determination  of  quo  warranto  proceed- 
ings Instituted  by  the  Attorney  General 
against  the  company.  It  is  not  contended 
that  the  information  in  quo.  warranto  acted 
as  a  stay,  but  It  Is  urged  that  in  this  par- 
ticular case  the  order  should  not  have  been 
made  pending  that  proceeding,  because  the 
order  afforded  affirmative  relief  to  a  corpo- 
ration whose  corporate  existence  was  then 
under  attack  by  the  state.  That  situation 
will  exist  in  every  case  of  like  nature,  and 
it  is  not  perceived  why  this  should  be  made 
an  exception.  We  do  not  consider  this  ob- 
jection fatal  to  the  order  complained  of. 

The  third  objection  Is  that  the  proceedings 
upon  which  this  order  is  based  were  Illegal 
because  commissioners  had  been  previously 
appointed,  and  the  proceedings  abandoned  be- 
cause the  commissioners  failed  to  act  within 
the  time  required.  The  defendant  company 
then  entered  an  order  duly  allowed  by  the 
court,  discontinuing  those  proceedings,  and 
be^an  the  present.  The  point  made  being 
that,  as  the  statute  allows  the  appointment 
of  new  commissioners  If  the  report  is  not 
made  in  the  time  fixed,  they  should  in  this 
case  have  been  appointed  under  the  old  pro- 
ceeding. We  do  not  think  this  objection  sub- 
stantial. The  first  proceeding  failed  through 
no  fault  of  the  applicant,  and  It  is  not  ma- 
terial whether  the  new  commissioners  were 
appointed  under  the  old  application  or  under 


the  new  If  the  landowner  had  due  notice,  and 
that  it  had  is  not  denied. 

We  have  examined  the  other  objections 
contained  in  the  brief,  and  find  nothing  In 
them  justifying  the  setting  aside  of  the  or-     I 
der.  i 

The  proceedings  nnder  revtow  are  affirmed. 


NICHOLSON  T.  BOARD  OP  EDUCATION 
OF  SWEDESBOBO  DIST.  et  aL 

(Supreme  Court  of  New  Jersey.    May  21, 
1912.) 

(ByUalui  by  the  Court.) 

Schools  and  School  Distbictb  (|  139*)— 
Resignation  or  School  Xxachkb— Accept- 
ance. 

The  supervising  principal  of  a  school  dis- 
trict tendered  to  the  district  board  of  education 
her  resignation  to  take  effect  at  a  date'  after 
April  1,  1911.  On  March  31,  1911,  the  board 
decided  not  to  accept  the  resignanon  and  so 
notified  the  mcambent  on  April  1,  1911.  On 
April  8,  1911,  the  board  (whose  personnel 
changed  on  April  Ist)  anmrnarily  and  without 
notice  to  the  party  affected  accepted  the  resig- 
nation. Held,  that  such  action  was  invalid: 
(a)  Because  the  acceptance  of  the  resignation 
was  not  pending  on  April  3,  1911;  (b)  because 
no  notice  or  opportunity  to  be  beard  was  af- 
forded the  party  affected  by  the  summary  ac- 
tion. 

[EM.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  }  139.*] 

Ortlorari  by  Elsie  B.  Nicholson  against 
the  Board  of  Education  of  the  District  of 
Swedesboro  and  others  to  review  the  action 
of  defendant  Board  in  accepting  prosecutrix's 
resignation  as  principal.  Action  of  Board  of 
Education  reversed. 

Argued  before  GARRISON,  J.,  undw  the 
statute. 

D.  0.  Watklns,  of  Woodbury,  for  prosecu- 
trix. Davis  &  Davis,  of  Woodbury,  and 
Frank  S.  Katzenbach,  of  Trenton,  for  defend- 
ants. 

GARRISON,  J.  By  this  certiorari  Elsie  B. 
Nicholson  challenges  the  validity  of  the  ac- 
tion taken  on  April  8,  1911,  by  the  board  of 
education  of  Swedesboro  accepting  her  resig- 
nation as  supervising  principaL  This  action, 
which  was  taken  at  the  first  meeting  of  the 
new  board,  was  twsed  upon  a  communication 
that  had  been  sent  to  the  old  board  and  act- 
ed upon  by  it;  the  new  board  differing  from 
the  old,  in  that  three  old  members  went  out 
and  three  new  ones  came  in  on  April  1, 1911. 

The  action  complained  of  started  at  the 
first  meeting  of  the  new  board  on  April  3, 
1911,  with  the  reading  of  the  minutes  of  the 
last  meeting  of  the  old  board  held  on  March 
31,  1911,  by  which  it  appeared  that  "it  was 
regularly  moved  and  seconded — that  the  su- 
pervising principal's  resignation  which  was 
laid  over  at  a  meeting  held  on  February  8th 
be  accepted.  After  careful  discussion  the 
president  ordered  votes  cast,  the  board  go- 
ing on  record  as  follows  (5  no;  4  yes).    The 
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motion  being  lost  tlie  president  declared  tbe 
sDperrlslng  prlndpal's  resignation  not  ac- 
cepted." 

Tbe  minntes  whlcb  contained  tbe  foregoing 
were  "approved,  except  motion  as  to  super- 
Tlglng  principal's  resignation,"  with  respect 
to  wbicb  "It  "was  then  regularly  moved  and 
seconded — tbat  tlie  sapervising  principal's  res- 
ignation be  accepted  which  was  unanimonsly 
carried  and  the  president  ordered  tbe  super- 
rising  principal's  resignation  accepted." 

The  resignation  on  which  this  action  of  the 
new  board  was  based  and  to  which  the  re- 
jected minute  of  the  old  board  referred  was 
as  follows: 

"Swedesboro,  N.  J.,  February  8,  1011. 
"To  the  Board  of  Educatton  of  the  District 
of  the  Borough  of  Swedesboro,  Swedesboro, 
X.  J. — Gentlemen:  I  hereby  tender  my  resig- 
nation as  supervising  principal  of  schools  in 
tbe  district  of  tbe  borough  of  Swedesboro,  to 
take  effect  when  tbe  work  of  the  present 
school  year  will  have  been  completed.  To 
those  members  of  the  board  who  have  aided 
me  in  the  discharge  of  my  duties  as  super- 
vising principal  I  am  most  grateful.  Wish- 
ing you  success  in  all  your  undertakings  of 
the  future,  I  am, 

"Very  truly  yours, 

"[Signed]    Elsie  B.  Nicholson." 
Tbe  action  taken  upon  this  communication 
by  the  old  board  on  March  31,  1011,  was  of- 
ficially communicated  to  the  supervising  prin- 
cipal by  tbe  clerk  as  follows: 

"Swedesboro,  N.  J.,  April  1,  1911. 
"Miss  Elsie  B.  Nicholson,  Salem,  N.  J.— 
Dear  Madam:  At  a  regular  meeting  held 
March  Slst,  the  board,  after  carefully  con- 
sidering your  resignation,  decided  not  to  ac- 
oept  it 

"V«ry  respectfully, 

"[Signed]    C.  S.  Crispin, 

"District  Clerk.    [Seal.]" 
The  action  of  tbe  new  board  on  April  3, 
1911,    was   officially    communicated    to    the 
prosecotrlx  as  follows: 

"Swedesboro,  N.  J.,  April  4,  1011. 
"Miss  Elsie  B.  Nicholson,   Salem,  N.  J. — 
Dear  Madam:    At  a  regular  meeting  held 
April  3d,  your  resignation  previously  reject- 
ed was  accepted. 

"Very  respectfully, 

"[Signed]    C.  S.  Crispin. 

"District  aerk.  [Seal.]" 
Upon  receipt  of  this  notice  prosecutrix  be- 
ing advised  by  and  acting  through  her  coun- 
sel notified  tbe  board  tbat  its  action  was  il- 
legal and  tbat  she  would  continue  her  said 
office,  which  she  did  without  further  com- 
munication from  the  board  until  August  31, 
1911,  when  the  following  was  received: 

"Tbe  Board  of  Education  of  the  School 
District  of  tbe  Borough  of  Swedes- 
boro,   Swedesboro,    N.   J.,   August 
31,  1911. 
"Hiss  Elsie  B.  Nicholson,  Salem,  N.  J.— 
Dear  Madam:    In  accordance  with  our  no- 


tice to  you  of  tbe  third  day  of  April,  A.  D. 
1011,  you  are  hereby  again  notified  that  your 
resignation  as  supervising  principal  of  the 
schools  In  the  district  of  the  borough  of 
Swedesboro  was  regularly  and  duly  accepted 
by  the  board  of  education  of  tbe  district  of 
the  borough  of  Swedesboro  on  the  third  day 
of  April,  A.  D.  1011. 

"You  are  tbertfore  no  longer  in  tbe  employ 
of,  or  under  contract  wltb  said  board  as  su- 
pervising principal  or  otherwise. 

"Done  by  order  of  the  board  of  education 
of  the  district  of  tbe  borough  of  Swedesboro. 
"Yours  truly, 

"[Signed]    C.  S.  Crispin, 

"Clerk  of  the  Board." 

Later  tbe  following  was  also  Received: 
"The  Board  of  Education  of  the  School 
District  of  the  Borough  of  Swedes- 
boro.   Swedesboro,  N.  J.,  Sept  18. 
1011. 

"Miss  Elsie  B.  Nicholson,  Salem,  N.  J.— 
Madam:  You  are  hereby  again  notified  tbat 
you  are  not  under  contract  vritb,  nor  In  tbe 
employ  of  tbe  school  board  of  tbe  district  of 
the  borough  of  Swedesboro,  your  resignation 
having  been  duly  and  properly  accepted  by 
tbe  said  board.  Yon  will,  therefore,  please 
not  trespass  upon  the  said  school  property, 
and,  if  you  persist  In  so  doing,  it  will  be 
necessary  for  tbe  board  to  take  proper  action 
to  prevent  such  trespass. 

"Done  by  order  of  the  school  board  of  the 
district  of  the  borough  of  Swedesboro. 
"Very  respectfully, 

"[Signed]    C.  S.  Crispin, 

"District  Clerk." 

These  excerpts  from  the  testimony,  wbicb 
show  the  action  of  the  defendant  of  which 
the  prosecutrix  complains  and  the  effect 
ascribed  to  its  action  by  the  defendant,  pre- 
sent the  question  in  controversy,  which  is 
whether  or  not  on  April  3,  1911,  there  was 
pending  before  the  board  of  education  a  res- 
ignation by  the  prosecutrix  of  her  office  of 
supervising  principal  that  required  nothing 
but  its  acceptance  by  the  board  to  constitute 
a  concurrence  of  tbe  two  parties  to  the  vol- 
untary relinquishment  of  her  office  by  the  in- 
cumbent, which  Is  both  tbe  legal  and  the  or- 
dinary meaning  of  a  resignation. 

If  the  resignation  was  pending  before  the- 
board  on  April  3,  1911,  it  was  because  it  was 
placed  before  them  either  by  tbe  prosecutrix 
herself  or  by  some  one  acting  in  her  behalf 
either  In  fact  or  by'  imputation  of  law. 

The  language  In  which  tbe  prosecutrix  ten- 
dered her  resignation,  the  date  at  whlcb  she 
tendered  it,  the  action  taken  by  the  board 
thereon,  and  the  communication  of  that  ac- 
tion to  the  prosecutrix  on  April  1,  1911,  be- 
ing fixed  facts,  tbe  only  remaining  question 
of  fact  Is  whether  she  or  any  one  acting  for 
her  placed  her  resignation  again  before  the 
board  after  she  bad  been  notified  of  its  de- 
cision not  to  accept  it.  As  there  is  no  claim 
made  tbat  this  was  done,  the  proper  Infer- 
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ence  to  be  drawn  from  the  uncontroverted 
facts  Is  that  the  resignation  of  the  prosecu- 
trix was  not  as  matter  of  fact  before  the 
new  board  on  April  3,  1911. 

The  defendant,  however,  contends  that  nev- 
ertheless the  resignation  was  as  matter  of 
law  before  the  board  on  that  date  relying 
for  this  conclusion  upon  the  difCerence  being 
a  continuous  and  a  not  continuous  body 
pointed  out  In  State  v.  Rogers,  56  N.  J.  Law, 
480,  28  Atl.  726,  29  AU.  173,  and  In  Gulnac 
V.  Bergen  Co.,  76  N.  J.  Law,  643,  64  Atl.  998, 
122  Am.  St.  Rep.  405. 

The  argument  is  that,  inasmuch  as  the  old 
board  could  not  have  filled  the  vacancy  that 
would  have  resulted  from  the  acceptance  of 
the  proffered  resignation,  it  was  without 
power  to  decline  to  accept  it,  and  hence  in 
legal  contemplation  did  not  so  decide,  but  in 
legal  effect  transmitted  it  to  the  new  board; 
in  fine,  that  the  legal  effect  of  what  happoi- 
ed  was  exactly  the  opposite  of  what  actually 
happened — which  leads  one  to  remark  that 
It  is  most  imfortunate  when  the  conduct  of 
people  who  have  acted  upon  their  ordinary 
understanding  of  what  they  are  doing  is  giv- 
en a  totally  different  meaning  by  force  of 
technical  legal  rules  of  which  they  never 
heard  or  dreamed. 

I  shall  not  discuss,  still  less  pass  upon,  the 
several  important  legal  propositions  Included 
in  this  argument,  for  the  reason  that  conced- 
ing the  ultimate  doctrine  for  which  counsel 
contends,  and  applying  it  impartially  to  the 
case  in  hand,  it  strengthens  rather  than 
weakens  the  conclusion  that  the  prosecutrix's 
resignation  was  not  before  the  board  on  April 
3d,  either  by  her  own  act  or  by  that  of  her 
agent  In  fact  or  by  the  legal  imputation  sug- 
gested. 

The  ultimate  doctrine  for  which  the  de- 
fendant contends,  as  stated  In  the  carefully 
prepared  brief  of  counsel  (the  case  being  pre- 
sented on  written  brlefS),  is  as  follows:  "The 
old  board  to  which  the  resignation  was  pre- 
sented served  only,  as  a  messenger  or  conduit 
pipe  to  convey  the  resignation  to  the  board 
of  education  of  the  district  of  Swedesboro 
which  was  organized  on  the  first  Monday  of 
.\pril,  1911." 

If  this  be  so,  and  if  this  legal  rule  is  to  be 
applied  to  the  present  case  regardless  of 
what  the  parties  actually  did  and  intended 
to  do.  It  follows  that  the  only  purpose  for 
which  the  old  board  could  accept  the  prosecu- 
trix's resignation  was  for  the  purpose  of  act- 
ing as  such  messenger  or  conduit,  from  which 
it  imi)eratlvely  follows  that  the  board  decid- 
ed not  to  accept  the  resignation  for  this  pur- 
pose, and  hence  its  notification  to  the  prose- 
cutrix that  her  resignation  was  not  accepted 
was  a  declaration  to  her  that  It  would  not 
be  transmitted  to  the  new  board  through  the 
old  board  acting  as  her  messenger. 

Whether  the  board  was  right  or  wrong  in 
this  decision  is  of  no  consequence  upon  the 


question  we  are  considering,  for  Mlas  Nichol- 
son clearly  did  not  herself  lay  her  resigna- 
tion before  the  new  board,  and  It  is  equally 
clear  that  the  agent  Imputed  to  her  by  the 
legal  rule  contended  for  by  the  defendant  de- 
clined, according  to  such  rule,  to  accept  the 
special  agency  and  hence  did  not  act  as  her 
agent  even  by  Imputation. 

Of  course,  if  we  regard  what  the  old  board 
actually  did  and  intended  to  do,  by  its  deci- 
sion not  to  accept  the  resignation,  the  case 
presented  is  that  of  a  quasi  Judicial  deter- 
mination which  rendered  the  resignation 
functus  after  the  expiration  ot  the  body  that 
had  thus  acted  upon  it. 

So  that  whether  we  regard  the  case  as  one 
of  fact  as  the  parties  themselves  understood 
it,  or  whether  we  regard  it  under  the  techni- 
cal legal  rule  advanced  by  the  defendant 
equally  and  in  either  case  there  was  no  pres- 
entation of  a  resignation  to  the  new  board  by 
the  acceptance  of  which  the  office  in  question 
became  legally  vacant 

It  is  perhaps  needless  to  add  that  with 
Miss  Nicholson's  willingness  to  submit  her 
resignation  to  the  board  as  constituted  at 
the  time  she  tendered  it  and  her  unwilling- 
ness to  have  it  passed  upon  by  the  board  as 
constituted  at  a  subsequent  period,  we  have 
nothing  whatsoever  to  do,  although  her  mo- 
tive may  be  surmised  from  the  outcome.  The 
status  of  the  resignation  after  it  bad  been 
adversely  acted  upon  by  the  outgoing  board 
is  the  sole  matter  of  present  legal  concern. 

If  I  thought  that  I  was  wrong  in  tlie  fore- 
going conclusion  as  to  such  status  both  on 
the  facts  and  the  law,  I  should  still  consider 
the  action  under  review  to  be  invalid  as  an 
exercise  of  a  quasi  Judicial  function  without 
notice  to  the  party  affected  or  an  opportunity 
to  be  heard.  The  board  was  charged  with- 
knowledge  of  its  own  minutes  and  of  the  of- 
ficial acts  of  its  officers.  The  question,  there- 
fore, whether  notwithstanding  these  acts  the 
prosecutrix  was  still  tendering  her  voluntary 
retirement  from  office  for  acceptance  was,  to 
say  the  least,  an  open  question  that  lay  at 
the  foundation  of  the  Jurisdiction  of  the 
board  In  the  premises.  The  common  fairness 
that  enters  into  the  Judicial  rule  upon  thi.s 
subject  therefore  required  that,  before  decid- 
ing that  question,  the  party  affected  should 
have  had  notice  that  such  a  question  touch- 
ing her  rights  was  under  consideration  and 
should  have  been  accorded  an  opportunity  to 
be  heard  in  her  own  behalf. 

I  entertain  no  doubt  as  to  the  right  of  the 
prosecutrix  to  prosecute  this  writ  notwith- 
standing the  adjudication  ot  the  domestlo 
tribunals  erected  under  the  school  law,  whose 
Judgments  are  reversed  by  the  Judgment  of 
this  court  vacating  and  setting  aside  the  ac- 
tion of  the  board  of  education  brought  up  by 
this  writ 

Such  a  Judgment  may  be  entered,  with 
costs. 
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KITZGERAT.D  SPEAR  CO.  v-  KELLY. 

<Sapremc   Court   of   Now   Jersey.     March  23, 

1911.) 

Fbauds,    Statute    of    (|   23*)— Pbomise  to 

Fat  Debt  op  ANornsR. 

Where  the  rector  of  a  Catholic  church 
promised  to  pay  a  subcontractor  of  a  contrac- 
tor to  erect  a  rectory  for  the  church  the  en- 
tire lumber  bill,  if  he  would  furnish  the  mate- 
rials required  for  the  completion  of  the  con- 
tract, made  after  the  contractor  had  failed  to 
pay  for  materials  delivered  and  the  refusal 
of  the  subcontractor  to  supply  more  materials 
until  he  had  received  something  on  his  ac- 
count, the  promise  of  the  rector  was  personal, 
and  was  an  original  engagement  by  him  to  pay 
his  own  debt,  and  not  the  debt  of  the  con- 
tractor, so  far  as  related  to  materials  deliv- 
ered for  the  building  after  the  promise,  and  it 
was  not  within  the  statute  of  frauds. 

[Bid.  Note. — For  other  cases,  see  Frauds, 
Statute  of,  Cent  Dig.  ${  18,  19;    Dec.  Dig.  | 

Error  to  Clrcnit  Coort  Warren  County. 

Action  by  the  Fitzgerald  Spear  Company 
against  Peter  J.  Kelly.  There  was  a  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Argued  November  term,  1910,  before  GTJM- 
MERE,  O.  J.,  and  MINTURN  and  TRENCH- 
ARD,  JJ. 

Martin  P.  Devlin,  for  plaintiff  In  error. 
George  H.  Felrcc,  for  defendant  In  error. 

GUMMERE,  C.  J.  The  defendant,  Kelly, 
was  the  rector  of  St  Rose's  Roman  Catholic 
Church  at  Oxford  Furnace.  A  written  agree- 
ment was  made  between  the  church  and  one 
Lennon  for  the  building  of  a  rectory  for  the 
use  of  the  church  corporation  as  a  home  for 
its  rector.  Lennon  procured  from  the  plain- 
tiff a  considerable  quantity  of  lumber  to  be 
used  in  the  erection  of  the  building.  Falling 
to  pay  for  the  same,  the  plaintiff  refused  to 
supply  any  more  lumber  to  him  until  It  had 
received  something  on  account.  Thereupon, 
according  to  the  testimony  offered  on  behalf 
of  the  plaintiff,  the  defendant,  Kelly,  promised 
it  to  pay  the  entire  lumber  bill  If  It  would 
furnish  and  deliver  to  the  building  the  ma- 
terials required  for  the  completion  of  Len- 
non's  contract.  The  plaintiff  accepted  tills 
offer  and  delivered  the  material.  The  plain- 
tiff had  a  verAct  and  judgment. 

The  principal  question  presented  by  this 
writ  of  error  Is  whether  the  case  Is  within 
the  statute  of  frauds;  that  is,  whether  the 
promise  sued  on  was  a  promise  by  Kelly 
to  pay  the  d^t  of  Lennon.  If  it  was,  admit- 
tedly the  defendant  cannot  be  held,  for  the 
promise  was  not  In  writing.  In  the  leading 
case  of  Hetfleld  v.  Dow,  27  N.  J.  Law,  440,  it 
Is  said :  "If  A.  purchases  goods  to  be  deliv- 
ered to  B.,  or  promises  to  pay  for  goods  that 
may  be  purchased  and  received  by  B.,  It  la 
an  original  contract  on  the  part  of  A.,  and 
the  promise  need  not  be  In  writing;  It  Is 
an  original  engagement  to  pay  his  own  debt, 
and  not  the  debt  of  B."    In  the  present  case. 


the  recovery  was  had  for  materials  delivered 
by  the  plaintiff  to  the  rectory  building  after 
the  promise  made  by  Kelly.  To  the  extent 
that  the  promise  was  to  pay  for  these  ma- 
terials, It  was  an  original  engagement  by 
Kelly  to  pay  his  own  debt,  and  not  the  debt 
of  Lennon.  The  recovery  against  him  for 
this  sum  was  therefore  properly  permitted. 

The  contention  on  the  part  of  counsel  for 
plaintiff  in  error  that  In  matclng  this  promise 
Kelly  was  a  mere  agent  of  the  church  Is,  we 
think,  without  force.  lie  made  no  attempt 
to  bind  the  church.  The  obligation  which  he 
assumed  was  a  personal  one. 

The  judgment  under  review  will  be  af- 
firmed. 


MATLACK  T.  PUBLIC  SERVICE  COR- 
PORATION. 

(Supreme  Court  of  New  Jersey.    June  5, 
1912.) 

(Byllatnu  iy  the  Court.) 
X  Pleading  (§  59*)— Declabation— Dbiotb- 

REB. 

Where  a  declaration  sets  up  a  condition 
precedent  to  be  performed  by  the  plaintiff,  and 
then  avers  nonperformance  of  it  no  legal  cause 
of  action  is  shown,  and  a  demurrer  to  such  a 
declaration  will  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  124-127;   Dec.  Dig.  |  69.*] 

2.  Pleadino  (J  8*)— Declabation— Conclu- 
sions or  Pleadis. 

The  legal  conclusions  of  the  pleader,  where 

set  out  in  the  declaration,  cannot  be  considered 

in  determining  its  legal  sufficiency. 
[Ed.  Note.— For  other  cases,  see  Pleading, 

Cent  Dig.  H  12-28%;    Dec  Dig.  |  8.*] 

Error  to  Circuit  Court,  Burlington  County. 

Action  by  Joshua  Matlack  against  the  Pub- 
lic Service  Corporation.  Demurrer  to  narr. 
sustained,  and  plaintiff  brings  error.  Af- 
firmed. 

Argued  February  term,  1912,  before  BER- 
GEN, VOORHEES,  and  KALISCH,  JJ. 

Joshua  Matlack,  of  Mt.  Holly,  pro  se.  Lef- 
ferts  S.  Hoffman  and  Leonard  J.  Tynan,  both 
of  Newark,  for  defendant  In  error. 

BERGEN,  J.  The  declaration  filed  by  the 
plaintiff  in  this  cause  sets  up  as  a  cause  of 
action  the  following  facts,  viz.:  That  Irvln 
Carter,  "deeming  himself  injured"  by  the  de- 
struction of  a  shade  tree,  chargeable  to  de- 
fendant's negligence,  "hired  and  engiiged  this 
plaintiff  as  his  agent  to  collect  from  this 
defendant  damages  for  the  destruction  of 
said  tree;"  that  plaintiff  engaged  counsel 
and  caused  a  suit  to  be  brought  in  the  name 
of  Carter;  that  just  before  the  trial  the 
plaintiff  made  a  settlement  with  defendant 
of  the  claim  for  damages  by  an  agreement 
manifested  by  two  letters  written  to  plain- 
tiff by  the  defendant,  which  w«re  inserted  at 
length  in  the  declaration  and  made  a  part 
thereof.    The  first  letter  reads  as  follows: 
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"Receiving  your  statement  of  costs  in  tbe 
case  of  Irvin  Carter,  amount  Including  set- 
tlement, ^241.63,  and  in  reply  to  same,  beg 
to  say.  It  was  satisfactory  with  tbe  exception 
of  the  charge  for  two  experts,  amount  |16.- 
00,  which  the  company  will  not  allow.  If 
you  are  willing  to  deduct  this  from  the 
$241.58,  kindly  let  me  know  and  I  will  send 
yon  a  release  for  $226.53."  This  letter  does 
not  Indicate  anything  more  than  an  offer  to 
settle,  based  upon  acceptance  of  the  terms 
offered.  Tbe  second  letter  Incloses  a  re- 
lease, with  request  to  "have  same  executed 
and  return  to  this  office  and  we  will  send 
you  dieck  to  cover  this  amount"  The  dec- 
laration then  avers  that  tbe  plaintiff  did 
accept  the  said  sum  "in  settlement  of  said 
claim  of  Irvln  Carter  against  this  defend- 
ant, and  did  receive  from  this  defendant  the 
release  referred  to,  which  release  this  plain- 
tiff immediately  forwarded  to  his  principal, 
the  said  Irvln  Carter,  but  who  refuses  to 
sign  and  deliver  the  release  to  this  plaintiff." 
The  pleader  then  proceeds  to  state  certain 
legal  principles  which,  he  avers,  entitle  him, 
upon  tbe  foregoing  statement  of  facts,  to 
recover  for  bis  own  use  the  aforesaid  sum. 
Tbe  defendant  demurred  to  the  declaration, 
and  the  circuit  court  of  the  county  of  Bur- 
lington sustained  the  demurrer,  and  judg- 
ment final  was  entered,  which  the  plaintiff 
by  this  writ  seeks  to  reverse. 

[1,2]  As  legal  conclusions  set  out  In  a 
pleading  cannot  be  considered  in  determin- 
ing its  sufficiency,  the  only  case  made  by  the 
facts  set  out  tn  this  declaration  seems  to  be 
that  plaintiff  was  engaged  to  collect  damages, 
for  his  principal,  which  he  compromised, 
without  the  statement  of  any  facts  showing 
bis  authority  to  do  this  for  his  principal.  In 
addition  to  this,  the  written  evidence  of  the 
compromise,  as  set  out  in  the  pleading,  and 
which  mnst  be  taken  as  accurately  setting 
forth  the  agreement  (IMck  v.  McPherson,  72 
N.  J.  Law,  332,  62  Atl.  383),  contains  a  condi- 
tion precedent  to  be  performed  by  the  plain- 
tiff, viz.,  the  execution  and  return  of  tbe  re- 
lease of  his  principal  to  the  defendant,  the 
performance  of  which  tbe  pleader  expressly 
negatives.  This  declaration  is  destitute  of 
every  element  of  good  pleading,  and  the  de- 
murrer to  It  was  properly  sustained. 

Tbe  Judgment  under  review  will  be  af- 
firmed. 


MEANET  et  ux.  ▼.  STORK. 

(Court  of  Chancery  of  New  Jersey.     May  9, 
1912.) 

1.  IKJUNCTION  (J113»y— ViOLATtON  OF  BUIU>- 

INO  Rkstbictions— Time  to  Sue. 

One  who  seeks  to  enjoin  the  violation  of 
a  building  restriction  must  act  promptly  upon 
being  advised  at  that  which  he  asserts  does  or 
will  constitute  tbe  violation. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
("ent.  Dig.  H  198-201;  Dec.  Dig.  {  113.*] 


2.   iKJUIfCTION   (S  62*)— VlOLAMOW  OF  BOII-D- 

INQ  Bkbtbichon— Watvkb. 

Where  complainants  and  defendant  owned 
adjoining  lota  acquired  from  a  common  source 
of  title  under  a  restrictive  covenant  providing 
that  no  building  should  be  erected  within  10 
feet  of  the  street  line,  and  where  the  com- 
plainants, observing  that  a  building  which  was 
being  erected  by  the  defendant  projected  over 
the  10-foot  line  with  its  eaves  and  with  bay 
windows  for  which  sills  had  been  laid,  notified 
the  defendant  that  they  would  consider  the 
bay  windows  a  violation  of  the  covenant,  but 
made  no  mention  of  the  eaves,  they  were  not 
entitled  to  an  injunction  as  to  the  eaves,  es- 
pecially where  almost  every  other  house  on 
the  street  on  lots  unincumbered  with  the  same 
restriction  projected  over  the  10-foot  line;  the 
defendant  being  warranted  in  concluding  that 
the  projection  of  the  eaves  was  unobjectionable 
to  the  complainants. 

[Ed.  Note.— For  other  cases,  see  Injunction. 
Cent  Dig.  §§  124-127,  129;  Dea  Dig.  I  62.*1 
8.  Covenants    (J  49*)  —  Restrictive   Covx- 

KAKTS— CONSTBUCTION. 

Restrictive  covenants  are  strictly  con- 
strued against  the  person  seeking  to  enforce 
them. 

[Ed.  Note. — For  other  cases,  see  Covenanta, 
Cent.  Dig.  |  49;   Dec.  Dig.  $  49.*] 

4.  Injunction  (§  58*)— Enfobcement  of  Re- 
strictive Covenants— Rionr. 

Restrictive  covenants  will  not  l>e  enforced 
by  injunction  when  they  are  vague  or  uncer- 
tain, or  where  the  right  to  relief  is  doubtful. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  §§  111-113;  Dec  Dig.  §  58.*] 
'i.  Injunction  (8  58*) — Enforcement  of  Re- 
BTBicnvB  Covenants. 

Restrictive  covenants,  to  be  enforceable  in 
equity,  must  be  reasonable. 

[Ed.  Note.— For  other  cases,  see  Injunction. 
Cent.  Dig.  §§  111-113;    Dec.  Dig.  I  58.*] 

6.  Covenants    (|   49* )  —  Restbictite   Cove- 
nants—Constbuction. 

The  meaning  of  a  restrictive  covenant 
must  be  ascertained  not  only  from  its  language, 
but  also  from  the  circumstances  of  its  creation 
and  its  obvious  purpose. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  §  49;   Dec.  Dig.  |  49.*] 

7.  Covenants  (§  51*)  — Restbiotivx  Cove- 
nants—Co  nstr  dction. 

A  restrictive  covenant,  providing  that  no 
building  should  be  erected  upon  the  Tot  within 
10  feet  of  the  street  line,  and  that  the  10- foot 
strip  should  be  kept  open  and  unincumbered, 
except  that  light  open  fences  not  more  tluui 
6  feet  in  height  might  be  built  to  inclose  a 
yard,  did  not  prohibit  the  projection  of  steps 
from  the  front  of  the  bouse  over  upon  the  10- 
foot  strip.  % 

[Ed.  Note. — For  other  cases,  see  Covenants. 
Cent.  Dig.  {  50;  Dec.  Dig.  {  51.*] 

Bill  by  Richard  B.  Meaney  and  wife 
against  Frederick  B.  Stork.  Heard  on  plead- 
ings and  proofs  In  open  court  Bill  dis- 
missed. 

Weller  &  Licbtensteln,  of  Hoboken,  for 
complainants.  F.  N.  Eberhard,  of  Hoboken, 
for  defendant 

GARRISON,  v.  C.  This  is  a  bill  filed  to 
enforce  a  building  restriction.  The  lands 
in  question  lie  in  a  place  named  Eldorado, 
at  Weebawken,  Hudson  county,  this  state. 
Tbe  complainants   and   the   defendant    are 
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owners  of  adjacent  lots  at  that  place,  claim- 
ing tbrough  a  common  source  of  title;  the 
complainants'  title  having  left  the  common 
Srantor  first  The  restriction  in  question 
reads  as  follows:  "That  neither  be  nor  they 
will  erect  or  ijermit  to  be  erected  on  any^ 
lot  any  building  within  10  feet  of  the  line  of 
tbe  street,  avenue  or  place  upon  which  said 
lots  front,  but  shall  keep  said  strip  of  land 
open  and  unincumbered,  except  that  light, 
open  fences  not  more  than  6  feet  In  height 
may  bo  built  to  Inclose  said  strip  as  a  court- 
yard if  so  desired."  The  complainants'  lots 
are  unimproved.  Upon  tbe  defendant's  lots 
be  has  erected  a  house.  The  street  or  ave- 
nue in  question  is  called  Liberty  Place,  and 
I  am  assuming.  In  favor  of  tbe  complain- 
ants, that  the  restriction  In  question  obtains 
throughout  Liberty  Place.  I  am  also  aBsum- 
Ing  that  there  was  a  common  scheme  for 
building  improvement  with  similar  restric- 
tions imposed  upon  the  land  by  the  common 
grantor,  and  that  the  same  is  enforceable  by 
tbe  complainants  by  reason  of  the  circum- 
stances and  tbe  principles  of  law  applicable 
to  the  situation.  The  proofs  show  that  on 
Liberty  Place,  to  tbe  west  of  the  lots  of  the 
complainants,  there  are  other  houses,  built 
since  he  acquired  his  title,  and  that  in  al- 
most, if  not  every,  instance,  some  part  of  the 
10  feet  baclc  from  the  street  line  has  pro- 
jecting over  It,  or  resting  on  it,  eaves  of  a 
bouse,  or  a  porch,  or  steps  or  porticoes.  To 
tbe  east  of  the  complainants'  lots  there  is,  I 
think,  at  the  present  time,  tbe  proofs  show, 
only  the  house  of  the  defendant;  and  the 
eaves  of  his  house,  as  completed,  project 
from  the  front  of  the  house,  which  is  10  feet 
from  the  street  line,  about  3  feet  and  8  inch- 
es, and  the  steps  that  lead  up  to  the  front 
door  of  his  house  occupy  several  feet  of  tbe 
lO-foot  strip. 

Tbe  object  of  the  bill  and  the  supple- 
mental bill  Is  to  restrain  the  continuance  of 
these  two  alleged  violations  of  the  above- 
quoted  covenant.  It  appears  from  tbe  proof 
that  tbe  defendant  planned  a  bouse  with  a 
bay  window  projecting  from  the  front  of  it, 
and  that  when  tbe  male  complainant  observ- 
ed this  In  the  course  of  the  building  be  con- 
sulted his  counsel,  who  sent  a  notice  to  tbe 
defendant,  notifying  the  defendant  that  the 
erection  of  this  bay  window  was  a  viola- 
tion of  tbe  restriction,  and  if  continued 
would  result  In  the  complainants  applying 
for  relief.  Tbe  defendant,  after  the  receipt 
of  this  communication,  contemplated  moving 
bis  boose  farther  back  than  it  then  was  (it 
then  being,  as  above  stated,  just  a  little  over 
10  feet  from  the  street  line)  so  as  to  be  able 
to  erect  the  bay  window  and  still  be  at  least 
10  feet  from  tbe  street  line.  Subsequently, 
however,  be  changed  his  mind,  and  eliminat- 
ed the  bay  window,  and  continued  with  the 
erection  of  the  house. 

Since  I  propose  to  concede,  in  behalf  of 
the  complainants,  for  the  purposes  of  this 


case,  all  of  tbe  prlndplea  of  law  for  which 
be  contends,  it  does  not  seem  to  me  to  be 
necessary  or  proper  to  burden  this  opinion 
with  citations  of  authority.  I  propose,  for 
the  purposes  of  this  case,  to  consider  it  set- 
tled that  there  was  a  common  building 
scheme  applicable  to  the  lands  on  Liberty 
Place,  and  that  among  the  restrictions  was 
the  one  contained  in  the  above-quoted  cov- 
enant, and  that  the  complainants  were  enti- 
tled to  enforce  that  covenant  against  the  de- 
fendant. 

The  defendant  argued  that  the  court 
shonld  find  that  the  complainants  were  not 
entitled  to  relief  because  of  the  facts  con- 
cerning the  other  alleged,  violations  of  the 
same  covenant  on  the  same  street.  It  Is  the 
fact,  as  above  mentioned,  that  on  this  same 
street  almost  every  other  house  had  some- 
thing projecting  from  it  which  hangs  over 
the  10  feet  in  question — that  is,  the  10  feet 
between  the  front  of  the  house  and  the 
street  line — or  has  a  porch  or  steps  resting 
upon  part  of  the  10  feet  The  answer  of 
the  complainants  to  this  argument  is  that 
such  projections  or  encroactunents  of  the 
other  houses  on  the  street  did  not  affect 
him,  as  they  were  all  to  the  west  of  him; 
whereas,  the  view  of  the  Hudson  river  and 
the  Boulevard  from  his  lots  was  the  desira- 
ble and  valuable  view,  and  the  defendant's 
lots  lie  between  the  complainants'  property 
and  the  Hudson  river,  and  anything  erected 
upon  the  defendant's  lots  which  Interfered 
with  or  obstructed  the  view  was  injurious. 

The  complainants,  ia  respect  to  the  law 
applicable  to  this  situation,  cited  those  cases 
which  hold  that  slight  and  immaterial  viola- 
tions by  others  in  the  same  neighborhood 
will  not  be  held  to  deprive  a  complainant 
peculiarly  Injured  by  the  violation  he  is  at- 
tempting to  restrain  from  being  accorded 
the  protection  to  which  it  is  found  he  Is  en- 
titled with  respect  to  the  injurious  violation. 
Under  all  the  circumstances,  therefore,  I  am 
not  content  to  find,  as  against  the  complain- 
ant, that  his  conduct  with  respect  to  tbe  al- 
leged violation  by  others  of  the  same  cov- 
enant deprives  him  of  the  right  to  enforce  It 
as  against  the  defendant 

[1,2]  I  take  It  to  be  perfectly  settled  in 
such  cases  that  one  who  seeks  the  aid  of 
equity  must  act  promptly  upon  being  ad- 
vised of  that  which  he  asserts  Is  or  will  be 
a  violation  of  tbe  restriction ;  and  therefore 
I  am  of  opbilon  that,  even  if  the  covenant 
should  be  construed  as  prohibiting  the  pro- 
jection of  the  eaves  of  the  defendant's  house 
over  the  10  feet  mentioned  in  the  covenant, 
the  complainant  may  not  have  accorded  to 
him,  in  a  court  of  equity,  injunctive  relief 
under  the  circumstances  disclosed  by  the 
proofs  in  this  suit  The  bill  In  this  case 
charges  that  "when  the  cornice"  (and  by 
this  the  complainants  mean  the  eaves)  "was 
placed  on  said  building,  your  orators  noticed 
that  the  same  was  over  the  said  building 
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line;  •  ♦  •  that  thereafter  bay  window 
frames  were  put  up;  •  ♦  •  and  that  on 
the  11th  day  of  August,  1910,  their  said  so- 
licitor seryed  upon  the  said  (defendant)  the 
notice."  The  notice,  as  will  be  recalled,  con- 
fined itself  spec-lflcally  to  the  bay  window. 
After  receiving  this  notice,  the  defendant, 
as  I  have  already  stated,  seriously  contem- 
plated digging  a  new  cellar,  or  making  a 
new  foundation  and  moving  bis  whole  house 
back  a  certain  distance,  so  as  to  be  able  to 
preserve  the  front  of  It  with  the  bay  win- 
dow, and  still  not  in  any  way  encroach  upon 
or  project  over  the  disputed  10  feet,  but  sub- 
sequently determined  to  simply  eliminate  the 
bay  window  to  which  the  complainants  had 
objected,  and  completed  bis  house  in  that 
way. 

I  am  entirely  clear  that,  under  these  cir- 
cumstances, it  would  be  unjust  to  the  de- 
fendant for  a  court  of  equity  by  injunction 
to  prevent  the  maintenance  of  the  said  cor- 
nice or  eaves.  It  appears  from  the  bill  and 
proofs  that,  when  the  defendant  had  so  far 
progressed  with  his  building  as  to  show  that 
he  intended  to  place  bay  windows  in  the 
front  and  to  have  a  cornice  or  eaves  project- 
ing from  the  said  front  some  3%  feet,  the 
complainants  observed  this  situation  and 
communicated  to  the  defendant  their  objec- 
tions to  the  existing  plan  of  the  defendant, 
and  warned  him  that  the  bay  windows  were 
a  violation  of  the  covenant.  They  did  not 
warn  him  with  respect  to,  nor  in  any  way 
call  his  attention  to,  the  cornice  or  eaves. 

Under  these  circumstances,  I  think  the 
defendant  was  entirely  Justified  in  deter- 
mining that  the  complainants  did  not  object 
to  anything  in  the  existing  situation  other 
than  that  which  they  specifically  pointed 
out  and  stated  as  their  objection.  And  I 
think  that  the  defendant  was  entirely  Jus- 
tified then  in  acting  upon  that  determina- 
tion, and  leaving  the  rest  of  the  building  as 
it  was  originally  planned,  eliminating  the 
feature  to  which  the  complainants  had  ob- 
jected. 

Furthermore,  the  defendant,  by  reason  of 
existing  conditions,  upon  that  street,  was 
entirely  Justified  In  reaching  the  conclusion 
he  did,  because  almost  every  other  house  on 
the  street  in  some  way  or  other  projected 
over  the  10  feet  in  front  of  it;  and  when 
the  complainants  were  advised  by  the  physi- 
cal situation  of  what  the  defendant  contem- 
plated doing,  and  only  objected  to  the  bay 
windows,  be  clearly,  in  my  view,  led  the 
defendant  to  the  conclusion  that  whatever 
other  projection  there  was,  was  unobjection- 
able to  the  complainants. 

With  respect  to  the  matter  contained  in 
the  supplemental  bill,  what  has  Just  been  said 
is  not  aK>llcable,  because  at  the  time  of  the 
filing  of  the  bill  the  steps  leading  up  from 
the  ground  to  the  front  entrance  were  not 
in  place  and  were  placed  subsequent  to  the 
filing  of  the  original  bill,  and  became  the 
subject-matter  of  the  supplemental  bill. 


[3,4]  This  leads  us  to  a  conslderatiuu  of 
the  language  and  meaning  of  the  covenaut 
In  this  connection  it  should  be  recalled  that 
courts  of  equity  do  not  aid  one  to  restrict 
another  In  the  uses  to  which  the  latter  may 
lawfully  put  his  property,  unless  the  right 
of  the  former  to  such  aid  is  clear;  that  re- 
strictive covenants  are  strictly  construed 
against  the  person  claiming  tlie  right  to  en- 
force them;  and  that  such  covenants  ma>t 
not  be  rague  or  uncertain.  Where  the  right 
to  a  complainant  to  relief  by  the  enforce- 
ment of  a  restrictive  covenant  is  doubt- 
ful, his  right  to  such  relief  must  be  de- 
nied. For  a  late  expression  of  these  prin- 
ciples, see  i'ortescue  v.  Carroll,  76  N.  J.  Eq. 
583,  76  Atl.  923,  Ann.  Cas.  1912A,  79  (Ct 
of  Er.  1910);  applied  In  Goater  v.  Ely,  82 
Atl.  611  (Garrison,  V.  C,  1912). 

[6, 1]  I  take  it  as  firmly  settled  that  a  re- 
strictive covenant,  to  be  enforceable  In  equi- 
ty, must  be  reasonable,  and  ttiat  the  mean- 
ing to  be  attributed  to  It  must  be  ascer- 
tained not  only  by  a  consideration  of  its 
language,  but  also  by  a  consideration  of  the 
circumstances  existing  tit  the  time  of  the 
creation  of  the  covenant  and  its  obvious  pur- 
pose. 

[7]  It  will  be  recalled  that  the  language 
of  the  cOA'enant  with  which  we  are  dealis? 
prohibits  the  erection  "on  any  lot  of  any 
building  within  10  feet  of  the  line  of  the 
street  •  *  •  but  shall  keep  said  strip 
of  land  open  and  unincumbered,  except  that 
light,  open  fences,  not  more  than  6  feet  In 
height,  may  be  built  to  Inclose  said  strip 
as  a  courtyard,  if  so  desired."  In  the  case 
of  Brlgham  v.  Mulock,  74  N.  J.  Eq.  287,  70 
Atl.  185  (learning,  V.  C,  1906),  the  court 
said,  at  page  280  of  74  N.  J.  Eq.,  at  page 
186  of  70  Atl.:  "The  covenants  in  question 
provided  that  no  building  shall  be  erected 
within  20  feet  of  the  property  line  of  any 
street  •  •  •  "  And  In  that  case  (74  N.  J. 
Eq.  200,  70  Atl.  1S6)  the  court  enterUhied 
grave  doubts  whether  open  porches  and  bay 
windows,  not  extending  to  the  ground,  were 
within  the  language  of  the  covenant 

The  complainant  in  ttiis  suit  seeks  to  es- 
cape this  construction  of  the  covenant  in 
question  in  this  suit  by  referring  to  the  sub- 
sequent language  in  the  covenant  in  ques- 
tion with  respect  to  keeping  the  said  strip 
of  land  open  and  unincumbered. 

"Open,"  in  one  sense,  unquestionably 
means  ahsolutelv  without  obstruction;  and 
"unincumbered"  may  be  properly  used,  in 
some  counectious,  as  meaning  absolutely 
without  anything  resting  o»  or  projectiuff 
over  land.  But  when  this  whole  covenant 
is  read  together  I  think  its  meaning  la  rea- 
sonably plain,  and,  further,  that  It  is  en- 
tirely plain  that  It  cannot  be  given  the  broad 
construction  contended  for  by  the  complain- 
ants. The  obvious  purpose  of  this  coveunnt 
was  to,  prevent  the  erection  of  a  building 
within  the  10  feet  Every  house  was  tu 
have  in  front  of  It— that  ia,  in  front  of  its 
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front  line — ^10  feet  of  unbullt-on  property.  It 
cannot  l>e  snccessfnlly  argued  that  any  sncb 
absurd  result  Bhould  be  attributed  to  a  con- 
stmction  of  this  covenant  as  to  prevent  tbat 
10  feet  from  having  placed  upon  it  any- 
thing. Surely  walks  could  be  built  through 
it,  and  to  that  extent  the  land  would  be  un- 
incumbered. Little  copings  along  the  side  of 
the  walks  to  protect  flower  beds  bordering  the 
walks  would  surely  not  be  within  any  reason- 
able construction  of  this  covenant.  And  yet, 
if  broadly  construed,  the  walk  Itself  and 
the  coping  or  projection  along  the  side  of 
it,  put  there  for  protection,  would  be  an 
"Incambrance"  in  some  use  of  that  word, 
and  probably  would  also  cause  the  land 
not  to  be  "oi>en";  that  is,  absolutdy  free 
of  obstruction,  within  a  broad  and  in  some 
senses  proper  use  of  the  word  "open." 

I  am  of  the  opinion,  on  the  one  hand,  that 
if  the  front  of  the  buUding  was  10  feet 
from  the  line  of  the  street,  and  then  a  cov- 
ered porch  projected  from  it  onto  the  10 
feet,  that  would  be  part  of  the  erection  of 
the  building,  and  would  violate  the  cove- 
nant On  the  other  hand,  I  am  of  opinion 
that  it  is  within  the  meaning  of  this  cove- 
nant to  permit  an  approach  by  way  of 
steps  to  rest  on  the  said  10  feet;  and  I  do 
not  think  that,  in  the  proper  sense  of  this 
covenant,  such  steps  cause  the  said  strip  of 
land  to  be  unopen  and  Incumbered — ^that  is, 
violate  the  provisions  of  the  covenant  that 
the  said  strip  of  land  should  be  open  and 
aolncumbered.  In  other  words,  I  incline  to 
the  opinion  that  the  obvious  purpose  of  the 
covenant  was  to  have  In  front  of  each  house 
a  strip  of  land  10  feet  wide  across  which 
the  vision  of  the  neighbors  would  be  unob- 
structed, and  that  the  prohibition  was 
against  the  erection  of  anything  upon  or 
within  the  said  10  feet  which  should  pre- 
vent free  observation  across  it.  Read  in 
this  way,  the  restriction  is  entirely  reason- 
able; the  obvious  purpose  of  it  is  served, 
and  the  owner  of  each  lot  is  not  deprived  un- 
reasonably of  a  perfectly  proper  use  of  his 
property.  Read  in  the  broad  way  that  the 
complainants  insist  it  should  be  read,  giv- 
ing the  most  extreme  meaning  to  each  word 
of  which  each  word  is  capable,  the  said 
strip  of  land  would  have  to  be  left  absolute- 
ly unimproved  in  any  way,  because  anything 
placed  upon  it  which  nature  bad  not  placed 
there  would  then  "lncuml)er"  it,  in  the 
broadest  sense  of  the  word,  and  this  is  so 
entirely  unreasonable  that  we  discard  it 
and  search  for  the  more  reasonable  construc- 
tion. 

In  conclosion,  I  can  only,  by  way  of  sum- 
marization, say  that  I  cannot  believe  it  prop- 
er to  construe  this  covenant  so  as  to  prevent 
the  building  of  walks  across  this  strip,  or  tbe 
resting  of  Bteps  upon  a  portion  of  this  strip; 
and  I  am  also  inclined  to  think  that  the 
projection  of  the  eaves  from  the  roof  of  a 
house,  or  a  "cornice,"  as  the  complainants 


call  it,  was  not  within  a  reasonable  con- 
struction of  the  covenant  However,  I  do 
not  decide  that  in  this  case,  because  I  think 
the  complainants  are  remedUess  in  equity 
with  respect  to  that,  for  the  reasons  previ- 
ously iMlnted  out 

Under  the  circumstances  of  this  case,  and 
the  law  which  I  find  applicable  thereto,  I 
have  determined  that  the  bill  should  be  dis- 
missed; but  since  it  was  entirely  proper 
for  the  complainants  to  obtain  a  Judicial  con- 
struction of  this  covenant,  and  there  was 
nothing  unreasonable  in  his  bringing  the 
defendant  before  the  court  for  that  purpose, 
I  will  exercise  the  discretion  vested  in  the 
court  with  respect  to  costs,  and  shall  make 
the  said  dismissal  without  costs  as  against 
the  complainants. 


STATE  V.  HTJGGINS. 

(Supreme  Court  of  New  Jersey.    June  14, 
1912.) 

(Syllabus  iy  the  Court.) 

1.  Criminal  Law  ($  421*)  —  Heabsat  Evi- 
dence—Age. 

The  prosecutrix,  upon  tbe  trial  of  an  in- 
dictment for  rape,  when  it  is  essential  to  prove 
that  she  is  under  the  age  of  consent,  may  tes- 
tis to  her  own  age. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Sf  976-983;  Dec.  Dig.  |  421.»J 

2.  Ckiminai.  Law  (|  1169*)— Wbit  of  Ebbob 
—■Review— Habmless  Ebbob. 

Upon  the  trial  of  an  indictment  for  rape, 
the  court  permitted  the  prosecutor  of  the 
pleas  to  ask  if  the  girl  made  a  complaint 
against  the  defendant.  The  case  was  present- 
ed to  tills  court  under  section  136  of  the  crim- 
inal procedure  act  (2  Comp.  St.  1910,  p.  1863). 
Held,  that  no  manifest  wrong  or  injury  was 
done  to  the  defendant. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §f  754,  3088,  3130,  3137-3143; 
Dec.  Dig.  S  1169.*] 

Error  to  Court  of  Quarter  Sessions,  Bur- 
lington County. 

George  D.  Hugglns  was  convicted  of  rape, 
and  brings  error.    AflBrmed. 

Argued  February  term,  1912,  before  the 
CHIEF  JUSTICE,  and  GARRISON  and 
SWAYZBk  JJ. 

Robert  Peacock,  of  Mt.  Holly,  and  James 
Mercer  Davis,  of  Vincentovni,  for  plaintifC  in 
error.  Samud  A.  Atkinson,  of  Mt  Holly, 
for  tbe  State. 


SWAYZE,  J.  The  defendant  was  convict- 
ed of  rape  of  a  child  under  16  years  of  age. 
The  case  is  presented  to  us  under  the  136th 
section  of  the  criminal  procedure  act  (2 
Comp.  St  1910,  p.'  1863).  The  substantial 
reasons  urged  for  reversal  are  that  the  evi- 
dence failed  to  show  penetration;  that  it  was 
not  proved  that  the  girl  was  under  16  years  of 
age;    that  her  story  was  not  corroborated; 


'For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  £  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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and  that  the  court  erred  In  admitting  evi- 
dence of  a  declaration  of  the  mother  as  to 
the  child's  age,  without  proof  that  the  moth- 
er was  dead  or  out  of  the  jurisdiction,  and 
evidence  that  in  her  complaint  she  mention- 
ed the  name  of  the  defendant.  As  to  the  evi- 
dence of  penetration,  it  is  enough  to  say  that 
if  the  Jury  believed  the  girl's  testimony  the 
fact  was  proved.  Farther  details  than  she 
gave  were  unnecessary.  The  medical  evi- 
dence tended  to  corrot>orate  her. 

[1]  The  girl  herself  testified  to  her  own  age, 
and,  although  at  one  time  on  her  cross-esam- 
Ination  she  said  tliat  all  she  Imew  about  it 
was  what  Mr.  Williams  told  her,  she  also 
said  on  her  recross,  when  aslced  whether 
tliat  was  all  she  knew,  that  her  mother  told 
her.  It  is  well  settled  that  one  may  testify 
to  his  own  age.  Wigmore  on  Evidence,  §  667. 
E^'en  the  prosecutrix  in  an  action  for  rape 
may  do  80,  when  it  is  essential  to  prove  ttiat 
she  is  under  the  age  of  consent.  Common- 
wealth V.  PhUllpe,  39  N.  E.  109,  162  Mass. 
504;  State  v.  Bowser,  21  Mont  133,  53  Pac. 
179;  People  v.  Colbath,  141  Mich.  189.  104 
N.  W.  633.  The  reasons  for  permitting  tes- 
timony of  this  character  have  been  nowhere 
better  stated  than  by  Mr.  Justice  Dixon, 
speaking  for  the  Court  of  Errors  and  Ap- 
peals, in  Hancocit  v.  Catholic  Benevolent  Le- 
gion, 69  N.  J.  Law,  308,  55  Atl.  246.  Testi- 
mony as  to  the  exact  birthday  must,  as  he 
says,  rest  on  hearsay;  but  testimony  as  to 
the  approximate  age  rests  on  one's  own  recol- 
lection. By  counting  the  years  of  memory 
and  adding  tlie  short  period  that  antedates 
memory,  a  period  which  all  normal  persons 
can  from  observation  and  experience  approx- 
imate with  much  accuracy,  a  person  can 
form  a  suihclently  accurate  estimate  of  his 
age.  It  has  even  been  held  that  a  witness  in 
a  criminal  case  may  testify  as  to  the  date  of 
bis  birth.  Commonwealth  v.  Stevenson,  142 
Mass.  466,  8  N.  E.  341.  As  Prof.  Wigmore 
says,  "practically  a  person's  belief  on  this 
point  has  a  satisfactory  basis.  Courts  have 
commonly  preferred  to  accept  this  practical 
certainty,  rather  than  to  insist  on  academic 
nicety."  In  a  doubtful  case,  where  the  pre- 
cise age  to  a  day  becomes  important,  it  would 
be  the  duty  of  the  court  to  warn  the  Jury 
that  the  testimony  of  a  person  as  to  his 
birthday  must  l>e  considered  with  caution, 
but  that  is  not  the  present  case.  The  testi- 
mony of  the  prosecutrix  and  of  the  physician 
was  enough  to  prove  that  she  was  under  16. 
The  evidence  of  Williams  as  to  the  records 
of  bis  institution,  showing  the  age  given  by 
the  mother  when  the  child  was  intrusted  to 
his  society,  was  incompetent;  but,  as  there 
was  competent  proof  of  the  fact,  and  it  was 
not  contradicted,  as  it  might  liave  beoi,  by 
testimony  that  the  development  of  the  girl 
Indicated  a  greater  age  than  14,  we  think 


there  was  no  manifest  wrong  or  injury  done 
the  defendant  by  admitting  the  testimony. 

[2]  The  objection  to  ttie  complaint  made  bj 
the  girl  is  that  details  were  permitted,  contra- 
ry to  the  rule  of  State  v.  Ivins,  36  N.  J.  Law, 
W3.  We  cannot  in  tiUs  court  consider  wheth- 
er that  rule  goes  too  far  as  has  been  held  in 
more  recent  cases  elsewhere.  Wigmore,  {| 
1134£r,  1760;  Reg.  v.  LUlyman,  63  L.  J.  M.  C. 
195.  The  trial  judge  followed  the  rule  of  tlw 
Ivins  Case,  as  we  understand  it,  and  exclnd- 
ed  all  details,  except  that  he  permitted  tbe 
prosecutor  of  the  pleas  to  ask  If  tlie  girl 
made  a  complaint  against  the  defendant 
There  Is  nothing  in  tbe  opinion  In  the  Ivins 
Case  which  makes  it  Improper  to  put  tb« 
question  whether  the  prosecutrix  complained 
of  the  prisoner;  and  a  consideration  of  tbe 
history  of  the  rule  end  the  practical  elfect 
of  evidence  of  the  complaint  leads  us  to 
think  it  i)ermlssible.  The  custom  of  exclud- 
ing the  details  of  the  complaint,  the  history 
of  which  is  traced  by  Prof.  Wigmore,  was 
referred  to  by  Baron  Parke,  in  Reg.  v.  Walk- 
er, 2  M.  &  Rob.  212.  He  there  said:  "The 
usage  has  obtained  that  tbe  prosecutrix's 
counsel  should  only  inquire  generally  wheth- 
er a  complaint  was  made  by  the  prosecutrix 
of  the  prisoner's  conduct  towards  her,  leav- 
ing tbe  counsel  of  the  latter  to  bring  be- 
fore tlie  Jury  the  particulars  of  the  complaint 
by  cross-examination.  In  Reg.  v.  Osbome, 
C.  &  M.  622,  however,  Creswell,  J.,  held  that 
it  was  improper  to  ask  the  name  of  the  per- 
son of  whom  the  prosecutrix  complained.  He 
expressed,  however,  his  difficulty,  since  it 
would  be  competent  to  prove  that  in  conse- 
quence of  the  complaint  the  prisoner  was  ap- 
prehended. This  practical  difficulty  must  ex- 
ist whatever  theory  we  adopt  as  to  the  phil- 
osophical basis  for  evidence  of  such  declara- 
tions. Unless  It  relates  to  the  prisoner  on 
trial,  the  evidence  is  of  no  value;  and  wheth- 
er his  name  is  tnentioned  or  not  the  jury  can- 
not avoid  the  inference  that  the  complaint 
made  by  the  prosecutrix  was  a  complaint  of 
the  prisoner.  The  Court  for  Crown  Cases 
Reserved,  in  Reg.  v.  LUlyman  (1896),  65  L. 
J.  M.  G.  196,  in  an  elaborate  Judgment  by 
Hawkins,  X,  in  which  Lord  Russell  of  Kil- 
lowen.  Baron  Pollock,  Cave,  J.,  and  Wills, 
J.,  concurred,  explained  Justice  Creswell's 
ruling  in  Reg.  v.  Osbome,  upon  the  ground 
that  be  held  only  that  the  statement  of  the 
prosecutrix  was  not  part  of  the  res  gestae; 
and  they  held  that  It  was  not  even  an  au- 
thority against  admitting  the  details  of  tbe 
complaint  We  are  not  required  to  go  as  far 
as  that  It  is  enough  for  us  that  since  tbe 
jury  could  not  but  have  Inferred  that  the 
complaint  was  of  the  prisoner,,  no  manifest 
wrong  and  injury  was  done  liim  by  permit- 
ting the  witness  to  say  so. 

The  Judgment  la  affirmed. 
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HULBEHT  ▼.  ABNOIiD. 

(Supreme  Conrt  of  New  Jersey.    June  5, 
1912.) 

(SyOaiiu  by  the  Court.) 

t  lilBKI.  AND  Slandkb  (SI  120,  126*)— POHl- 

irvx  Daxaoeb. 

In  an  action  for  slander,  if  express  malice 
b  shown,  punitive  damages  may  be  awarded, 
depending  upon  the  malicions  character  pf  de- 
fendant's condnct,  the  amount  being  left  to 
the  discretion  of  the  jurv,  and  a  new  trial  will 
not  be  granted  unless  the  verdict  is  so  large 
that  the  excess  is  perverse,  or  the  result  of 
some  gross  error  in  a  matter  of  principle. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander.  Cent.  Dig.  H  360,  351,  375,  376:  Dec. 
Dig.  H  120,  126.*] 

2.  lilBEL   AND    SI.ANDKB    (S    120*)— PUNITITE 

Davaoes. 

Punitive  damages  are  not  awarded,  in  a 
slander  suit,  upon  the  theory  of  compensation 
to  the  sufferer,  but  as  a  punishment  of  the  of- 
fender, and  a  warning  to  others. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
sunder.  Cent  Dig.  }i  350,  351;  De&  Dig.  S 
120.*] 

Action  by  Lucy  C.  Hulbert  against  Willis 
C.  Arnold.  Judgment  for  plaintiff.  Rule  to 
show  cause  discharged. 

Argued  February  term,  1912,  before  BERG- 
EN, VOORHEES,  and  KALISCH,  J  J. 

Vrceland,  King,  Wilson  &  Lindabury,  of 
Newarlt,  for  plaintiff.  Wlllard  W.  Cutler,  of 
Morristown,  for  defendant. 

BERGEN.  J.  This  issue  was  framed  In 
the  Supreme  Court  and  sent  to  tbe  Morris 
county  circuit  for  trial,  where  the  plaintiff 
had  a  verdict  for  |10,000,  whereupon  a  rule 
to  show  cause  why  the  verdict  should  not  be 
set  aside  and  a  new  trial  granted  was  al- 
lowed, no  exceptions  being  reserved,  which 
the  defendant  now  moves  be  made  absolute. 
This  action  was  brought  to  recover  damages 
for  slanderous  words  spoken  by  the  defend- 
ant defamatory  of  the  plaintiff.  The  testi- 
mooy  introdnced  by  tbe  plaintiff  shows  that 
she  is  26  years  of  age  and  was  supporting 
herself  by  teaching,  being  at  the  time  of  the' 
alleged  Blander  engaged  as  teacher  of  the 
Washington  Valley  school  In  Morris  county, 
one  of  the  public  schools  of  this  state  of 
which  the  defendant  was  one  of  the  mem- 
bers of  the  board  of  education  having  the 
management  thereof;  that  the  defendant 
■Bid  tbe  plaintiff  was  a  whore,  and  repeated- 
ly allowed  two  men  to  come  to  the  school- 
house,  and  had  Illicit  intercourse  with  them, 
each  In  turn  watching  outside  while  the  oth- 
er was  In  the  'schoolhouse  with  the  plaintiff ; 
that  as  a  consequence  she  became  with  child 
and  her  condition  of  pregnancy  was  plainly 
observable,  of  which  she  was  relieved  by  an 
operation  for  abortion  performed  by  physi- 
cians at  the  Morristown  hospital.  These 
charges  against  the  plaintiff  were  made  by 
the  defendant  to  several  persons,  and  when 
<U>e  of  them,  a  Mr.  Mills,  remonstrated  with 


bim  about  these  statements,  and  said  they 
were  not  true,  he  said  he  could  prove  them, 
and  when  he  was  advised  to  go  to  the  hos- 
pital and  ascertain  the  truth  he  replied  that 
women  went  there  for  that  purpose,  and  it 
was  alwajrs  put  in  the  papers  that  they  had 
appendicitis.  He  also  said  her  condition 
was  such  that  it  was  disgusting  to  have  her 
in  the  school,  that  she  was  so  far  in  the  fam- 
ily way  that  tbe  children  all  talked  about 
her,  and  that  the  neighbors  talked  about  it. 
The  substance  of  these  charges  is  that  a 
young  woman  engaged  in  teaching  children 
dismissed  them  from  school  in  order  to  sub- 
mit herself  to  the  embraces  of  two  para- 
mours in  immediate  succession,  the  one  wait- 
ing and  watching  while  the  other  gratified 
her  lustful  passions,  a  prostitution  of  the 
most  degrading  character,  and  that  she,  be- 
coming pregnant,  submitted  to  an  operation 
for  abortion,  charges  which  he  persisted  in 
reiterating,  and  asserting  he  could  prove  aft- 
er he  had  been  assured  of  their  falsity  with 
knowledge  of  the  names  of  reputable  physi- 
cians in  charge  of  the  hospital  from  whom 
he  might  obtain  the  truth  if  he  so  desired. 
The  defendant  was  called  as  a  witness  and 
did  not  undertake  to  establish  the  truth  of 
his  statements,  but,  on  the  contrary,  denied 
making  them.  The  evidence  that  he  did  so 
defame  the  plaintiff  is  so  overwhelming  as 
to  lead  to  the  conclusion  that  the  defendant 
was  purposely  untruthful,  and,  under  such 
conditions,  now  asks  to  have  the  verdict  set 
aside  as  excessive.  That  the  words  spoken 
by  defendant  of  the  plaintiff  were  'menda- 
cious, and  his  purpose  malicious,  the  evi- 
dence fully  demonstntes.  His  purpose.  In- 
ferable from  the  testimony,  was  to  so  de- 
fame and  destroy  the  character  of  this 
young  woman  as  to  prevent  her  retention  as 
a  school  teacher  where  she  was  employed. 

[1]  That  the  damages  are  punitive  is  mani- 
fest from  the  amount  awarded  in  view  of 
the  testimony  bearing  upon  the  question  of 
compensation  or  general  damages-,  but  in 
an  action  for  slander,  if  express  malice  is 
shown,  punitive  damages  may  be  awarded, 
depending  upon  the  malicious  character  of 
defendant's  conduct,  the  amount  being  left 
to  the  discretion  of  the  jury,  and  a  new  tri- 
al will  not  be  granted  unless  the  verdict  Is 
so  large  that  the  excess  is  perverse,  or  the 
result  of  some  gross  error  in  a  matter  of 
principle.  Odgers  on  Libel  &  Slander,  222, 
and  cases  there  cited. 

The  charges  made  by  the  defendant  In  the 
present  case  were  of  the  most  vile,  indecent, 
and  criminal  character.  They  assailed  the 
most  valued  and  cherished  characteristic 
of  chaste  womanhood,  an  element  so  sensi- 
tive that  once  darkened  by  the  tongue  of 
slander,  however  untruthfully,  legal  exonera- 
tion can  only  partly  restore  it  The  slander 
proven  in  this  case  is  of  the  most  despicable 
ctiaracter,  tending  to  permanently  injure  the 
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good  name  and  fame  of  a  chaste  and  Tirtu- 
ous  yoang  woman,  and  if  a  person  should 
ever  be  admonished  that  he'  cannot  wantonly 
defame  the  fair  names  of  good  citizens,  this 
is  such  a  case. 

[2]  Punltlre  damages  in  a  slander  suit  are 
not  awarded  upon  the  -  theory  of  compensa- 
tion to  the  sufTerer,  but  as  a  punishment  of 
the  offender,  and  a  warning  to  others.  Un- 
der the  circumstances  which  appear  in  this 
record,  we  are  not  Inclined  to  say  that  the 
verdict  Is  so  excessive  as  to  indicate  that  it 
was  the  result  of  prejudice,  bias,  or  gross  er- 
ror In  a  matter  of  principle,  and  we  refuse 
to  set  the  verdict  aside  for  this  reason. 

The  next  point  urged  is  that  the  trial 
court  improperly  admitted  in  evidence  slan- 
derous words  spoken  by  the  defendant  of 
the  plaintift  other  than  those  set  out  in  the 
declaration.  The  testimony  to  which  the 
plaintiff  refers  in  his  brief,  and  to  which 
our  attention  is  specifically  called,  was  not 
objected  to,  nor  any  exception  taken,  and  as 
to  any  other  testimony  objected  to,  it  is  not 
pointed  out  either  in  the  reasons  or  brief; 
but  aside  from  this  the  defendant  requested 
the  court  to  charge  the  Jury  that  there  could 
be  "no  recovery  unless  the  plaintiff  had 
proved  the  words  alleged  in  the  declaration 
were  spoken  by  the  defendant  even  if  they 
believe  other  slanderous  words  had  been 
spoken  by  the  defendant"  The  court  charg- 
ed as  requested,  so,  if  other  slanderous  words 
were  proven,  they  would  only  tend  to  show 
the  malice  of  the  defendant  In  using  the 
words  set  out  in  the  declaration,  and  not  be 
considered  as  an  elenient  of  damage.  And 
for  the  purpose  of  showing  the  temper  of  de- 
fendant's mind  toward  plaintiff,  they  were 
competent  under  the  rule  adopted  in  Evening 
Journal  Ass'n  v.  McDermott,  44  N.  J.  Law, 
430,  43  Am.  Rep.  392. 

The  defendant  also  claims  that  it  was  er- 
ror to  exclude  a  question  asked  on  the  cross- 
examination  of  one  of  the  witnesses  called 
by  the  plaintiff.  This  witness  had  testified 
that  defendant  said  to  him  that  the  condi- 
tion of  the  plaintiff  had  become  so  noticeable 
that  the  neighbors  had  spoken  of  it,  and  she 
had  gone  to  the  hospital  to  have  an  opera- 
tion performed.  Hei  had  also  testified  dur- 
ing his  direct  examination  to  other  con- 
versations with  the  defendant  regarding  the 
conduct  of  the  plaintiff,  and  on  cross-exami- 
nation it  was  shown  that  the  witness  and  de- 
fendant were  members  of  the  school  board, 
and  then  witness  was  asked,  "And  Mr.  Ar- 
nold was  talking  the  matter  over  with  yon 
as  a  member  of  the  board,  wasn't  he?" 
This  was  objected  to  and  excluded  upon  the 
ground  that  it  asked  for  a  conclusion  and 
not  a  fact.  There  was  no  testimony  showlbg 
that  they  were  conversing  as  members  of 
the  board  concerning  their  duties  as  such, 
and  as  the  case  then  stood  the  answer  could 
only  give  the  conclusion  of  the  witness  as  to 


defendant's  purpose.  The  qnestlon  was  not 
competent,  and  therefore  properly  overruled. 
This  disposes  of  all  the  substantial  rea- 
sons pressed  ^n  favor  of  the  rule,  against  de- 
fendant's contention,  and  it  will  be  dis- 
charged. 


KOSHER  DAIRY  CO.  v.  NEW  YORK,  a  & 
W.  B.  CO. 

(Supreme  Court  of  New  Jersey.     June  8, 
1912.) 

(Syllahui  by  the  Court.) 

1.  Railboadb  (t  442*)— Evidknce  — IirjOBT 
TO  AniHals—Competenot— Remoteness. 

It  was  error  prejudicial  to  defendant  to 
exclude  the  proffered  testimony  of  the  defend- 
aat's  surveyor  and  photographer  tending  to 
show  observations  made  by  them  at  a  railroad 
crossing  nearly  two  vearg  after  the  happening 
of  an  accident  at  said  crossing  of  the  extent  of 
view  in  the  direction  in  which  a  locomotive  en- 
gine of  the  defendant  approached  said  crosains 
and  killed  several  of  the  plaintiff's  cattle,  which 
were  being  driven  over  the  crossing  by  the 
plaintiff's  servants,  to  one  approaching  the 
crossing  in  the  direction  that  the  plaintiff's 
servants  were,  where  it  appeared  that  the 
roadbed  had  remained  unchanged,  and,  although 
it  further  appeared  by  testimony  on  behalf  of 
the  defendant  that  it  was  uncertain  whether  at 
the  time  said  observations  were  made  certain 
obstrnctions  and  surroundings  testified  to  b; 
the  plaintiff's  witnesses  to  have  existed  at  the 
time  of  the  happening  of  the  accident,  and 
which  it  was  claimed  obscured  the  view  in  the 
direction  in  which  defendant's  locomotive  en- 
gine approached  the  crossing,  still  existed  at 
the  time  when  the  observations  were  made  by 
the  defendant's  surveyor  and  photographer. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  IS  1596-1607;   Dec  Dig.  f  442.*] 

2.  Raiiaoads   (J  442*)— COMPBTENCT— Re- 
moteness. 

Though  it  appeared  that  the  observations 
offered  to  be  proved  were  made  in  the  daytime. 
and  the  accident  happened  in  the  dusk  of  the 
evening,  and  though  the  defendant's  testimony 
left  it  uncertain  whether  the  surroundings  of 
the  roadbed  and  the  conditions  at  the  crossing 
were  the  same  when  such  observations  were 
made  as  at  the  time  of  the  accident,  neverthe- 
less such  proffered  testimony  was  admissible 
because  the  extent  of  view  to  he  had  at  the 
crossing  in  the  direction  in  which  the  defend- 
ant's locomotive  engine  approached  bore  ma- 
terially upon  the  exercise  of  reasonable  care 
by  the  plaintiff's  servants  at  the  time  for  the 
safety  of  the  cattle  in  driving  them  onto  the 
crossmg.  The  probative  weight  to  be  given  to 
such  testimony  was  for  the  jury  to  pass  upon, 
under  all  the  circumstances,  under  proper  in- 
structions from  the  court. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  U  1596-1607;  Dec.  Dig.  |  442.*1 

Appeal  from  District  Court  of  Hoboken. 

Action  by  the  Kosher  Dairy  Company 
against  the  New  York,  Susquehanna  &  West- 
em  Railroad  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed 
and  new  trial  awarded. 

See,  also,  78  Ati.  1052. 

Argued  November  term,  1911,  before 
TRENCHARD  and  KALISCH,  JJ. 
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Collins  &  Corbli^  of  Jersey  City,  for  appel- 
lant. WUllam  B.  Stites,  of  Hoboken,  for  ap- 
liellee. 

KALISCH,  J.  The  plalutlTs  serranU 
were  driving  nine  of  the  plaintiff's  cows 
across  the  Paterson  avenue  railroad  cross- 
ing, in  Jersey  City,  at  about  8  o'clock  in  the 
eveciDg  of  the  18th  of  July,  1909,  when  a  lo- 
vomotiye  engine  of  the  defendant  company 
ran  Into  the  cows  with  the  result  that  three 
of  them  were  killed.  The  plaintiff  brought 
its  action  against  the  defendant  company  in 
tbe  Hoboken  district  court  to  recover  dam- 
ages for  tbe  loss  of  its  three  cows,  upon  the 
allegation  that  such  loss  was  the  result  of 
tbe  defendant  company's  servants'  negligence 
in  charge  of  the  locomotive  engine  in  failing 
to  give  either  of  the  prescribed  statutory  sig- 
uals  for  said  crossing.  Tbe  case  was  tried 
by  the  court  sitting  with  a  lury.  A  verdict 
was  returned  in  favor  of  tbe  plaintiff  for 
$350.  At  the  close  of  the  case  the  defendant 
moved  for  a  direction  of  a  verdict  in  its  fa- 
vor on  two  grounds:  (1)  That  there  was  no 
evidence  of  negligence  on  tbe  part  of  the  de- 
fendant ;  (2)  that  contributory  negligence  on 
tbe  part  of  tbe  plaintifTs  servants  conclu- 
sively appeared.  Neither  contention  seems 
to  us  to  contain  any  merit. 

At  tbe  crossing  in  question,  the  line  of  tbe 
defendant  company  and  that  of  tbe  Northern 
Ilailroad  Company  of  New  Jersey  run  paral- 
lel with  each  other,  each  company  maintain- 
ing two  tracks,  an  east-bound  and  west-bound 
track;  there  being  a  space  of  41  feet  between 
their  respective  lines  at  said  crossing.  'From 
tbe  state  of  the  case  it  appears  that  tbe  cows 
were  in  charge  of  two  servants,  one  of  whom 
l^ept  liimself  in  tbe  lead  and  tbe  other  in  tbe 
rear  of  tbem.  In  tbe  direction  wlilcb  tbe 
i-ows  were  being  driven  tlie  tracks  of  the 
Northern  Railroad  would  be  the  first  to  be 
crossed.  When  tbe  railroad  crossing  was 
reached,  Devon,  who  was  the  servaut  driving 
tbe  cows,  stopped  them,  an^  Harney,  who 
was  the  servant  in  the  lead,  went  on  to  the 
tracks  to  make  observations.  Upon  this 
lioint,  Devon  testified  as  follows:  "Q.  Did 
.voD  stop  before  you  crossed  the  track?  A. 
Yes;  they  were  all  stopped  and  bunched  up 
together.  Q.  Did  you  take  any  view  of  the 
tracks  yourself?  A.  I  could  not  Just  at  pres- 
ent. I  was  behind  them.  I  was  behind  the 
cattle.  Q.  What  did  Mr.  Harney  do?  A. 
He  looked  up  and  down  the  tracks  and  said 
it  was  all  right,  to  come  ahead  and  drive  up. 
He  hollered  to  me."  Thereupon  it  appears 
tbat  Devon  started  to  drive  the  cows  across 
tbe  tracks,  and  had  passed  the  two  tracks  of 
tbe  Nortbem  Railroad  in  safety,  and  was 
driving  tbem  towards  tbe  first  track  of  the 
defendant  company,  several  of  the  leading 
cows  being  ttaen  already  on  the  track,  when 
bis  attention  was  called  to  an  approaching 
mgine  thereon  by  bis  companion,  but  It  was 
too  late  to  save  tbem  from  being  hit.  Devon 
fnrtber  testified  tliat  be  was  on  tbe  lookout 


for  a  tratD,  and  ttiat  be  was  In  a  position 
where,  if  a  bell  had  been  rang  or  a  whistle 
blown,  be  would  have  beard  it,  and  that  he 
heard  neither  a  whistle  blown  nor  a  bell 
rung.  It  further  appeared  from  tbe  testi- 
mony of  Devon  and  other  witnesses  tbat 
there  was  was  a  curve  in  the  track  in  the  di- 
rection from  wliicb  tbe  locomotive  engine 
was  approaching,  which  prevented  its  being 
seen  until  it  was  within  from  250  to  300  feet 
from  the  crossing.  There  was  also  testimony 
on  tbe  part  of  the  plaintiff  tliat  there  were 
trees  and  cat-tails  which  obstructed  a  clear 
view  in  the  direction  from  which  the  locomo- 
tive engine  was  approaching.  There  was  also 
testimony  of  other  witnesses  on  the  part  of 
the  plaintiff,  who  were  in  a  position  to  hear 
if  a  bell  had  been  rung,  or  a  whistle  blown, 
to  tbe  effect  tbat  they  heard  neither  a  bell 
r'nng  nor  a  whistle  blown. 

The  failure  on  the  part  of  tbe  defendant 
company  to  give  either  of  the  statutory  sig- 
nals in  approaching  the  crossing  would  con- 
stitute negligence.  'Whether  the  company 
performed  its  duty  in  tbat  regard  was  a  Jury 
question.  Whether  plaintiff's  servants  exer- 
cised reasonable  care  in  driving  the  cows 
over  tbe  tracks  of  tbe  defendant  under  the 
circumstances  and  conditions  which  present- 
ed themselves  to  tbem  was  also  a  question 
for  the  Jury  to  determine. 

We  find,  therefore,  no  error  in  the  refusal 
to  direct  a  verdict  for  tbe  defendant  on  ei- 
ther ground. 

[1]  The  defendant  offered  to  show  by  a 
surveyor  and  photographer,  by  observations 
made  by  them  in  May,  1911,  nearly  two  years 
after  tbe  accident  happened,  the  extent  of 
tbe  view  of  an  approaching  west-bound  train, 
in  the  direction  in  which  the  plaintifTs  serv- 
ants were  approaching  with  the  cattle.  This 
offer  was  overruled  by  tbe  trial  Judge  on  tbe 
ground  that  it  did  not  appear  with  sufficient 
certainty  tbat  tbe  physical  conditions  at  tbe 
crossing  at  the  time  obserratlous  were  made 
were  the  same  as  they  were  at  tbe  time  of 
the  accident.  It  appeared  that  no  change 
had  been  made  In  tbe  roadbed.  Tbe  trial 
Judge  erred  in  excluding  tbe  testimony  offer- 
ed. The  extent  of  view  which  the  plaintiff's 
servants  had  before  they  drove  the  cattle  on 
to  the  crossing.  In  tbe  direction  in  which  the 
locomotive  engine,  that  bit  tbe  cattle,  ap- 
proached such  crossing,  bore  materially  up- 
on the  question  whether  the  plaintUTs  serv- 
ants had  exercised  reasonable  care  for  the 
safety  of  the  cattle  in  doing  so  and  thus  were 
free  from  any  negligence  on  tbeir  part  con- 
tributing to  tbe  negligence  charged  against 
the  defendant,  and  was  a  question  of  fact 
for  the  consideration  of  tbe  Jury. 

[2]  Though  tbe  observation  was  made 
nearly  two  years  after  tbe  accident  happen- 
ed, and  though  it  was  made  in  tbe  daytime 
and  the  accident  happened  in  tbe  dusk  of  the 
evening,  and  though  the  testimony  on  behalf 
of  the  defendant  left  it  uncertain  whether 
some  oI>8truction8  to  tbe  view  testified  to  by 
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the  plalntUTa  witnesses  as  having  existed  at 
the  time  of  the  accident  still  existed  at  the 
time  when  the  observations  were  made  by  the 
defendant's  suryeyor  and  photographer,  they 
did  not  constitute  a  sufficient  legal  basis  up- 
on which  to  exclude  the  proffered  testimony. 
Such  testimony  was  competent  for  the  pur- 
pose for  which  It  was  offered.  Its  tendency 
wM  to  establish  a  fact  directly  involved  In 
the  Issue  between  the  parties. 

The  circumstances  attending  and  the  then 
conditions  and  surroundings  of  the  roadbed 
under  which  the  surveyor  and  photographer 
made  their  observations  did  not  render  their 
testimony  incompetent,  irrelevant,  or  Imma- 
terial, but  rather  affected  Its  probative  force 
which  was  within  the  province  of  the  jury 
to  pass  upon  under  proper  instructions  from 
the  court.  The  exclusion  of  the  proffered  tes- 
timony was  error  prejudicial  to  the  defeud* 
ant,  and  for  that  reason  the  Judgment  of 
the  court  below  will  be  reversed  and  a  new 
trial  awarded. 


VAN  GILDER  et  aL  v.  BOARD  OF  CHOSEN 

FRBElHOIiDEBS  OF  CAPE  MAX 

COUNTY. 

(Supreme  Court  of  New  Jersey.    June  S, 
1912.) 

(ByUabut  by  tk«  Court.) 

HioHWATs   (I  44*)  —  Location  —  Jxtdioiai. 

Functions. 

The  determination  to  lay  out  a  public  high- 
way in  a  particular  locality,  and  to  take  the 
lands  of  special  owners  for  that  purpose,  is 
the  exercise  of  a  Judicial,  and  not  a  legislative, 
function. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  H  27,  187-140;  Dec.  Dig.  i  44.*] 

Certiorari  by  Washington  Van  Gilder  and 
others  against  the  Board  of  Chosen  Free- 
holders of  the  County  of  Cape  May  to  review 
resolutions  as  to  the  Improvement  of  public 
highways.    Resolutions  set  aside. 

Argued  February  term,  1912,  before  BER- 
GEN, VOORHEES,  and  KALISCH,  JJ. 

Robert  H.  McCarter,  of  Newark,  and  Al- 
len B.  Endicott  and  Charles  C.  Babcock,  both 
of  Atlantic  City,  for  prosecutors.  Joseph 
Douglass,  of  Cape  May,  and  Bourgeois  & 
Coulomb  and  Thompson  &  Smathers,  all  of 
Atlantic  City,  for  defendants. 

BERGEN,  J.  A  rule  having  been  allowed 
requiring  the  board  of  chosen  freeholders  of 
the  County  of  Cape  May  and  the  Sutton  & 
Corson  Company,  contractors,  to  show  cause 
why  a  writ  of  certiorari  should  not  be  al- 
lowed to  review  certain  resolutions  adopted 
by  the  said  board  of  chosen  freeholders,  re- 
lating to  the  Improvement  of  a  public  high- 
way, under  which  rule  testimony  was  taken 
covering  the  entire  matter  In  controversy, 
and  counsel  having  agreed  that,  if  the  court 
reached  the  conclusion  that  the  rule  should 


l>e  made  absolute,  then  the,  court  should  con- 
sider the  testimony  as  though  taken  on  the 
return  of  the  writ  of  certiorari,  and  dispose 
of  the  case  the  same  as  if  the  writ  had  been 
allowed  and  returned,  and  we,  being  of  the 
opinion  that  the  writ  should  go,  have  con- 
sidered and  determined  the  merits  presented 
by  the  record.  Many  reasons  are  urged  why 
the  proceedings  under  review  should  be  set 
aside ;  but,  as  that  result  must  flow  from  the 
affirmance  of  one  of  them,  it  la  not  necessary 
to  consider  or  pursue  the  others. 

The  board  of  chosen  freeholders  of  the 
county  of  Cape  May,  having  determined  to 
change  and  alter  the  location  of  a  portion 
of  a  public  highway,  adopted  and  repealed  a 
series  of  resolutions  purporting  to  carry  oat 
its  purpose,  the  remaining  and  operative  one 
being  adopted  September  14,  1911,  which  de- 
clared "that  a  road,  known  as  the  Ocean 
City  road,  be  widened,  straightened,  and  the 
location  thereof  changed,  and  the  said  road 
improved  as  follows."  Then  follows  the  de- 
scription. The  effect  of  this  diange  was  tbe 
laying  out  of  a  new  highway  between  two 
points  of  an  existing  highway  a  considera- 
ble distance  from  the  old  roadbed,  and  the 
affording  of  highway  facilities  to  a  tract  of 
land  which  it  had  not  theretofore  the  benefit 
of.  This  land  belonged  to  a  Mr.  Fox,  a 
member  of  the  board  of  freeholders,  who  not 
only  voted  for  the  resolution,  but  was  the 
active  agent  in  the  promotion  of  the  chang<> 
in  the  location  of  tbe  highway.  The  board 
proceeded  to  tbe  acceptance  of  bids,  award- 
ing of  the  contract  to  Sutton  &  Corson  Com- 
pany, and  the  adoption  of  a  resolution  pro- 
viding for  the  issue  of  bonds  to  defray  the 
cost  of  the  improvement,  all  of  which  pro- 
ceedings have  been  brought  here  by  this  writ; 
but,  as  they  all  depend  upon  the  legality  of 
the  resolution  providing  for  the  improve- 
ment, they  must  stand  or  fall  with  it 

The  principal  resolution  declares  that  the 
Improvement  is  to  be  made  under  "An  act  to 
authorize  the  boards  of  freeholders  to  lay 
out,  open,  widen,  straighten,  alter,  change 
the  grade  or  location  of  or  otherwise  im- 
prove any  public  highway  under  their  con- 
trol, and  for  that  purpose  to  acquire  lands 
by  gift,  purchase  or  condemnation,  and  to 
vacate  any  part  of  said  public  highway  that 
may  be  rendered  necessary  for  public  travel 
by  the  widening,  straightening,  altering  or 
changing  the  location,"  etc.,  approved  April 
13,  1908.  This  act  (P.  L.  1908,  p.  469)  confers 
upon  boards  of  chosen  freeholders  the  pow- 
ers stated  in  its  title,  and  declares  the  meth- 
od of  instituting  proceedings  to  condemn. 
It  also  provides  that  when  commissioner 
are  appointed  in  such  proceeding  they  shall 
ascertain  the  value  of  the  land  taken,  as 
well  as  the  damages  resulting  therefrom,  la 
doing  which  they  shall  take  into  account  tbe 
benefits  conferred  on  the  remaining  land. 
We  have  thus  this  situation:    A  board  of 
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freeholders  decides,  by  a  resolution,  to  lay 
out  a  public  blghway  over  tbe  lands  of  one 
ot  Its  members  to  tbe  possible  advantage  of 
his  remaining  lands,  which  resolution  he 
votes  for  as  a  member  of  that  body. 

The  defendant  does  not  dispute  tbe  princi- 
ple that  no  man  can  be  a  judge  in  his  own 
case,  but  urges  with  great  persistency  that 
the  act  of  voting  by  Mr.  Fox  was  legislative 
and  not  judicial;  but  we  think  tliis  conten- 
tion is  not  supported  by  reason  or  authority. 
The  resolution  la  not  one  relating  to  a  gen- 
eral system  affecting  all  tbe  citizens  of  a 
municipality,  but  provides  for  the  making  of 
a  particular  improvement  affectiiig  property 
in  one  locality,  and  Is  therefore  not  legisla- 
tive State,  Vanatta,  v.  Morristown,  34  N. 
J.  Law,  446.  The  determination  to  lay  out 
a  public  blghway  in  a  particular  locality, 
and  to  take  the  lands  of  special  owners  for 
that  purpose,  is  the  exercise  of  a  judicial, 
and  not  a  legislative,  function. 

It  waa  held,  in  Traction  Go.  v.  Board  of 
Works,  66  N.  J.  Law,  431,  29  AU.  163,  that 
an  ordinance  "laying  out  a  particular  street, 
or  ordering  it  to  be  paved,  would  be  judicial 
in  its  quality,"  and  this  was  afiSrmed  by  the 
Court  of  Errors.  67  N.  J.  Law,  710,  30  Atl. 
681. 

The  adoption  of  the  resolution  .to  alter  and 
change  the  course  of  the  highway  was,  in 
this  case,  in  substance  and  eCTect  the  laying 
oat  of  a  highway,  and  not  a  mere  inconse- 
quential alteration  of  an  existing  highway. 
It  was  a  judicial  conclusion  in  which  an  in- 
terested party  lurtlclpated,  and  therefore 
voidable.  The  trouble  is  not  cured,  even  if 
there  were  sufficient  votes  without  giving 
any  effect  to  that  of  Mr.  Fox.  Traction  Co. 
V.  Board  of  Works,  supra. 

The  resolution  altering  the  location  of  the 
highway  will  be  set  aside,  and,  as  a  se- 
quence, those  which  follow  and  rest  upon  It 
will  also  be  set  aside. 


WESTLECRAFT  et  al.  v.  BARRT. 
(Sapreme  Conrt  of  Kew  Jersey.    June  14, 1912.) 

(Byllahui  ly  the  Court.) 

1.  Damages  (|  124*)— Breach  of  Coktbaot— 
Measube  of  Damages. 

In  an  action  by  a  builder  against  an  own- 
er upon  a  building  contract,  where  the  plaintiff 
is  wrongfully  prevented  by  the  defendant  from 
fnlly  performing  his  contract,  it  is  error  to 
adopt  as  the  basis  for  calculating  the  damages 
a  schedule  of  payments  provided  in  the  contract, 
where  it  is  not  clainsed  that  the  payments  in 
the  schedule  were  in  proportion  to  the  cost  in- 
i-urred  up  to  the  several  stages  of  progress  of 
the  work. 

[Ed.   Note.— For  '  other  cases,   see   Damages, 
Cent.  Dig.  H  826-338;   Dec.  Wg.  {  124.»] 

2.  CONTKACIS  (i  822*)— PutADINQ  CJONTBAOT— 

Action  for  Bbbaoh— E>vidence. 

In  an  action  by  a  builder  against  an  owner 
npon  a  building  contract,  where  the  plaintiff 
claims  that  the  defendant's  failure  to  make  a 
payment  was  the  cause  of  the  failure  of  the 


plaintiff  to  prosecute  the  building  with  the 
speed  reqnired  by  the  contract,  It  is  enor  to 
exclude  evidence  that  stop  notices  were  served 
upon  the  owner  by  materialmen  pursuant  to 
the  third  section  of  the  Mechanic  Lien  Act  (3 
Comp.  St  1910,  p.  3294). 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  U  1306, 1307,  1339,  1347,  1348, 1466, 
1492.  lWt-1642;    Dec  Dig.  |  322.*] 

Action  by  Charles  6.  Westiecraft  and 
others  against  David  A.  Barry.  Rule  to 
show  cause  why  rei)ort  of  referee  should 
not  be  set  aside.    Report  set  aside. 

Argued  February  term,  1912,  before  the 
CHIEF  JUSTICB,  and  GARRISON  and 
SWAYZB,   JJ. 

Frederick  A.  Pope,  of  Somerville  (W.  S. 
An^eman,  on  tbe  brief),  for  plaintiff.  Gil- 
bert Collins,  o£  Jersey  City,  for  defendant. 

SWAYZE,  J.  This  cause  waa  referred  by 
consent  Upon  motion  to  confirm  the  refer- 
ee's report,  a  rule  was  allowed  by  a  justice 
of  this  court  requiring  the  plaintiff  to  show 
cause  why  tbe  report  should  not  be  set  aside 
and  a  new  trial  granted.  To  avoid  any 
question  as  to  the  power  of  a  justice  otber 
than  the  one  who  had  made  tbe  reference  to 
grant  such  a  rule,  it  was  subsequently  con- 
Armed  by  the  court  as  a  rule  of  this  court. 
This  was  proper  practice.  Potts  v.  £:xcelsior 
Carpet  Lining  Co.,  36  N.  J.  Law,  301;  Chil- 
dren's Home  Association  v.  Hall,  47  N.  J. 
Law,  152.  The  plaintiff  is  in  error  in  as- 
suming that  the  decision  of  the  single  jus- 
tice was  final.  In  the  first  place,  altbough 
tbe  rule  recites  bis  determination  to  con- 
firm tbe  report  and  allow  a  rule  to  show 
cause,  it  does  not  in  form  confirm  tbe  report, 
but  merely  requires  the  plaintiff  to  show 
cause  wby  the  report  should  not  be  set  aside 
and  a  new  trial  be  granted.  The  plaintiff 
errs,  also,  in  thinking  that  the  rule  was 
limited  to  the  objection  that  tbe  referee  was 
not  qualified  to  act.  It  is  general  in  form, 
and  aU  that  it  contains  as  to  the  qualifica- 
tion of  the  referee  Is  a  mere  permission  to 
take  depositions  on  that  subject.  If,  how- 
ever, the  rule  had  been  limited,  it  was  in 
tbe  power  of  the  court  to  allow  a  rule  that 
a  single  Justice  had  denied.  It  is  common 
practice  on  an  application  for  a  new  trial, 
and  is  justified  by  our  decision  in  Key  v. 
Paul,  61  N.  J.  Law,  133,  38  Atl.  823. 

We  need  not  consider  whether  the 
findings  of  the  referee  were  against  the 
weight  of  the  evidence,  since  we  are  satis- 
fied that  he  acted  upon  an  erroneous  con- 
ception of  tbe  law  applicable  to  the  case. 

[1]  The  suit  was  upon  a  building  contract 
by  tbe  contractor  against  tbe  owner.  Tbe 
latter  bad  prevented  tbe  contractor  from 
going  on  with  the  buildings,  and  had  com- 
pleted them  himself,  claiming  the  right  to 
do  so  under  the  contract  Assuming  that 
the  defendant's  action  was  wrongful,  tbe 
rule  of  damages  applicable  was  the  rule  in 
Kehoe  v.  Rutherford,  56  N.  J.  Law,  23,  27 
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AQ.  912,  which  was  applied  to  a  building 
contract  in  Wilson  v.  Borden,  68  N.  J.  Law, 
627,  64  Atl.  815.  The  referee  recognized  this 
rale,  bat  found  that  the  evidence  did  not 
enable  him  to  apply  it.  He  therefore  adopted 
as  the  basis  of  his  calculation  a  schedule 
which  had  been  agreed  upon  as  a  guide  to 
the  amount  of  payments  to  be  made  at  differ- 
ent stages  of  the  work.  It  Is  not  claimed 
that  the  payments  in  this  schedule  were  In 
proportion  to  the  cost  incurred  up  to  the  sev- 
eral stages  of  progress  of  the  work.  The 
earlier  payments  may  have  been  less  or 
more  than  the  cost,  dependent  upon  whether 
the  parties  contemplated  that  the  owner 
should  hold  back  money  in  order  to  secure 
performance  by  the  contractor,  or  should 
advance  more  than  bad  been  earned  In  or- 
der to  enable  the  contractor  to  proceed. 
The  fact  that  these  prices  were  agreed  upon 
as  representing  the  value  of  the  work  does 
not  help.  They  were  mere  arbitrary  figures. 
The  referee  himself  finds  that  the  plaintiff 
failed  to  prove  that  any  profit  would  have 
accrued  to  him  if  he  had  been  permitted  to 
complete  the  work,  and,  since  the  plaintiff 
testified  that  on  the  whole  work  he  would 
have  made  a  profit  of  $1,804,  it  is  quite  prob- 
able that  the  figures  for  the  early  part  of 
the  work  were  large  enough  to  make  that 
profit  possible,  and  that  the  figures  for  the 
later  part  of  the  work  were  the  bare  cost, 
or  even  less.  These  considerations  suffice 
to  show  that  the  rule  adopted  by  the  referee 
did  not  correspond  with  the  legal  rule  as  set- 
tled by  the  cases  already  cited. 

[2]  The  defendant  offered  to  prove  that  no- 
tices had  been  served  upon  him  under  the 
third  section  of  the  Mechanic's  Lien  Act. 
This  evidence  -the  referee  excluded  because 
the  materialmen  who  had  served  the  notices 
had  not  been  paid  by  the  defendant.  The 
ruling  Involved  a  misconception  of  the  ef- 
fect of  the  notice.  The  statute  provides 
that  notice  in  writing  shall  be  given  to  the 
owner,  who  shall  thereupon  be  authorized  to 
retain  "the  amount  claimed,  giving  the  con- 
tractor written  notice  of  the  demand." 
Such  notice  was  given  at  least  in  some  of 
the  cases.  Counsel  for  the  defendant  ex- 
pressly stated  that  the  object  of  the  evi- 
dence was  not  for  the  purpose  of  an  allow- 
ance on  the  debt,  but  to  prove  that  the  own- 
er was  obliged  under  the  law  to  withhold 
the  money.  One  of  the  questions  In  the  case 
was  whether  the  defendant  was  In  default 
in  making  a  payment  to  the  plaintiff,  and 
the  contention  was  that  hl^  failure  to  make 
the  payment  was  the  cause  of  the  failure  of 
the  plaintiff  to  prosecute  the  building  with 
the  speed  required  by  the  coutruct.  It  was 
certainly  proper  for  the  defendant  to  prove 
that  he  had  a  valid  excuse  for  failure  to 
make  payment,  and  the  stop  notices  were  one 
step  In  that  proof. 

For  these  errors  the  report  of  the  referee 
mast  be  set  aside,  and  there  must  be  a  new 


trial.  In  view  of  this  result,  It  may  he 
well  to  express  our  opinion  upon  the  right 
of  rescission  claimed  by  the  defendant.  We 
think  that  the  architect  by  giving  the  three 
days'  notice  elected  to  stand  on  that  provi- 
sion of  the  contract  rather  than  on  the  pro- 
vision authorizing  the  owner  to  terminate 
the  employment  of  the  contractor;  and  the 
question  of  fact  Is  whether  the  contractor 
fairly  complied  with  the  notice  and  snp- 
plied,  as  the  contract  required,  a  sufficleDcy 
of  properly  skilled  workmen,  and  materials 
of  the  proper  quality,  and  was  ready  to  pros- 
ecute the  work  with  diligence.  It  may  also 
be  well  to  point  out  that  the  referee  erred 
In  holding  that  the  architect  waa  bound  to 
reject  defective  materials  and  workmanship 
before  the  particular  part  of  the  work  in 
question  was  done.  No  doubt  he  must  exer- 
cise the  power  to  reject  promptly  (6  Cyc. 
35),  bat  each  part  of  the  work  depends  on 
Its  own  circumstances,  and  sometimes  it  may 
happen  that  the  architect  cannot  know  until 
the  work  Is  done  whether  It  will  complr 
with  the  contract.  The  referee  erred  also 
in  holding  that  damages  for  the  plaintUT.s 
delay  could  only  be  for  the  time  that  elaps- 
ed from  October  15tb  to  November  4tb. 
The  real  question  was  how  long  It  ought  to 
have  taken  the  owner,  with  reasonable  dili- 
gence, to  have  finished  the  work.  The  de- 
lay for  which  the  plaintiff  was  diargeable 
would  be  from  October  15,  when  he  should 
have  finished,  to  the  time  when  the  owner 
with  reasonable  diligence  should  have  finish- 
ed. The  rale  adopted  by  the  referee  in  ef- 
fect held  the  owner  responsible  for  flnlsbiiiz 
the  work  on  the  very  day  he  took  posses- 
sion— ^an  Impossibility. 


WILSON,  Atty.  Gen.,  v,  THOMPSON  et  «L 

SAME  V.  HAHLAN  et  al.     SAilE  v, 

JONES  et  al. 

(Supreme  Court  of  New  Jersey.     June  3, 
1912.) 

(Bvttahu*  by  the  Court.) 

1.  Physicians  and  Sukoeons  {§  9*)— State 
Dental  Society— Powers. 

By  inspection  of  informatiODs  in  the  na- 
ture of  a  quo  warranto,  filed  by  the  Attomf.v 
General,  ex  officio,  and  on  behalf  of  the  state, 
it  appears  that  the  New  Jersey  State  Dental 
Society  was  incorporated  in  1873  by  act  of 
the  LeRislature  (P.  L.  1873,  p.  932);  that 
section  2  of  act  to  regtilate  the  practice  of  den- 
tistry (P.  L.  1898,  p.  120,  as  amended.  P.  U 
1001,  p.  395)  provides  that  such  society  shall, 
at  each  of  its  annual  meetings,  recommend  t<> 
the  Governor  for  appointment  as  a  member  of 
the  State  Board  of  Begistiation  and  Examina- 
tion in  Dentistry  a  dentist,  tchom  the  Oovcrnor 
»hall  appoint  a  member  of  such  board;  that 
such  society  adopted  a  constitution  and  by- 
laws, which  provide  for  the  election  of  a  presi- 
dent, secretary,  and  treasurer,  and  the  selec- 
tion of  a  nominee  for  such  board,  at  a  stated 
annual  meeting;  that  at  or  about  the  time  nf 
such  meeting  in  July.  1011.  two  bodies,  each 
claiming  to  be  the  society,  met  and  one  elected. 
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or  attempted  to  elect,  one  let  of  anch  officers 
and  a  nominee  for  snch  board,  and  the  other 
another  set  of  officers  and  another  nominee 
for  such  board;  that  the  Governor  has  declin- 
ed to  appoint  either  nominee  certified  to  him  by 
the  respective  sets  of  officers  nntil  the  legality 
of  their  respective  nominations  shall  be  de- 
termined, aeld  that,  since  section  2  of  the  act 
to  regulate  the  practice  of  dentistry  in  effect 
constftutes  the  society  as  the  appointing  power 
of  members  of  the  board  having  entire  con- 
trol, as  the  agent  of  the  state,  of  the  practice 
of  dentistry  in  the  state,  the  society  is  in  this 
aspect  a  pnUic  corporation,  and  its  executive 
officers  are  public  officers  having  public  func- 
tions connected  with  the  government  of  the 
state. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  i  13;   Dec.  Dig.  §  9.*] 

2.  Quo  Wakbanto  (I  33*)— Nature  or  Rku- 

EDT — AUTHOBITT  OP  ATTOBNEY  GENBBAX. 

Held  that,  by  the  common  law,  which  no 
statute  has  abridged  in  this  respect,  the  At- 
torney General,  ex  officio,  and  on  behalf  of 
the  state,  has  power  to  bring  in  question,  by 
an  information  in  the  nature  of  a  quo  war- 
ranto, the  right  of  persons  to  the  respective 
offices  of  i>resident,  secretary  and  treasurer 
of  such  society. 

[Ed.  Note.— For  other  cases,  aee  Quo  War- 
ranto,  Cent  Dig.  {  40;  Dec.  Dig.  {  33.*] 

3.  Quo   WASBAirro    ({   48*)— Pbocbkdinos— 
Parties. 

Held,  that  such  informations  are  not  ren- 
dered invalid  by  the  fact  that  they  are  not  di- 
rected to  the  nominees  of  the  State  Dentistry 
Board. 

[Ed.  Note. — For  other  cases,  see  Quo  War- 
ranto, Cent.  Dig.  S{  49-52,  59,  60;  Dec.  Dig. 
«48.*] 

4.  Quo  Wabbanto    (I   89*)- Pboceedinqs— 
Pabties. 

Beld,  that  proper  practice  does  not  per- 
mit the  Attorney  General  to  join  two  different 
persons  as  respondents  in  one  and  the  same 
mformation  of  this  character,  except  in  cases 
where  the  rights  involved,  and  the  proof  in 
support  of  them,  are  rabstantially  the  same. 

[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto, Cent.  Dig.  %  45;   Dec.  Dig.  {  39.*] 

5.  Quo  Wabbanto  ({  38*)— PBoOEDUBit— Sbv- 
erance. 

Held  that,  when  such  an  information  sets 
np  separately  the  facts  as  to  the  election  of 
each  respondent,  and  calls  upon  him  to  show 
b;  what  warrant  he  claims  the  office,  upon  the 
objection  of  one  of  the  respondents  to  such 
improper  Joinder,  the  court  may  order  a  sev- 
erance. 

[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto, Cent.  Dig.  |  45;  Dec.  Dig.  i  39.*] 

Infonnatlons  In  the  nature  of  quo  war- 
ranto by  Edmund  Wilson,  Attorney  General, 
against  William  I.  Thompson  and  others. 
Motion  to  qnash  Informations  denied. 

Argued  February  term,  1912,  before 
TRBNCHARD,    PARKER,   and   MINTURN, 

aj.  , 

Edmund  Wilson,  Atty.  Gen.,  and  Edward 
M.  OoUe,  for  Informant.  McCarter  &  Eng- 
lish, of  Newark,  for  respondents  Hawke, 
Meeker,  and  Hull. 


TRENCHARD,  3.  These  three  Informa- 
tions were  filed  by  the  Attorney  General,  ex 
officio,   and    on   bebalf   of    the   state,    one 


against  two  persons,  each  claiming  to  be' 
president  of  the  New  Jersey  State  Dental  So- 
ciety, one  against  two  persons,  each  claiming 
to  be  the  secretary  of  such  society,  and  one 
against  two  persons,  each  claiming  to  be 
the  treasurer  of  such  society,  each  calling 
upon  the'  respondents  to  answer  by  what 
warrant  they,  and  each  of  them,  claim  to 
have,  use,  and  enjoy  such  pfllces.  The  In- 
formations are  alike,  excepting  such  changes 
of  names  and  descriptions  of  offices  as  re- 
sults from  the  different  official  positions 
Involved  in  the  respective  informations. 

Notices  of  motions  to  quash  were  given 
on  behalf  of  the  respondents  William  W. 
Hawke,  Charles  A.  Meeker,  and  Henry  A. 
Hull,  one  set  of  officers  claiming  to  be,  re- 
spectively,  the  president,  secretary,  and  treas- 
urer of  the  said  society,  and  the  Attorney 
General  has  given  notices  of  motions  to  dis- 
miss the  motions  to  quash. 

There  is  thus  presented  simply  the  question 
of  the  right  and  power  of  the  Attorney  Gen- 
eral, ex  officio,  and  on  behalf  of  the  state, 
to  file  the  informations  in  question;  and  it 
is  quite  evident  tbat  an  early  decision  is  im- 
perative. 

We  are  of  opinion  that  the  Attorney  Gen- 
eral, ex  oflldo,  and  on  behalf  of  the  state, 
has  the  power  to  bring  in  question,  by  an  in- 
formation in  the  nature  of  a  quo  warranto, 
the  right  of  the  respondents  to  the  respective 
offices  of  president,  secretary,  and  treasurer 
of  tbe  New  Jersey  State  Dental  Society. 

[1]  By  Inspection  of  the  informations,  It 
appears  that  the  New  Jersey  State  Dental 
Society  was  incorporated  in  1873  by  an  act 
of  the  Legislature  (P.  L.  1873,  p.  932);  that 
section  2  of  an  act  to  regulate  the  practice 
of  dentistry  (P.  L.  1898,  p.  120,  as  amended 
P.  L.  1901,  p.  395)  provides  that  such  so- 
ciety shall,  at  each  of  its  annual  meetings, 
recommend  to  the  Governor  for  appointment 
as  a  member  of  the  State  Board  of  Registra- 
tion and  Examination  In  Dentistry  a  dentist, 
whom  the  Governor  shall  appoint  a  member 
of  such  board,  and  that  such  board  shall  an- 
nually report  Its  proceedings  to  the  society: 
that  such  society  adopted  a  constitution  and 
by-laws,  which  provide  for  the  election  of  a 
president,  secretary,  and  treasurer,  and  the 
selection  of  a  nominee  for  such  board,  at  a 
stated  annual  meeting;  that  at  or  about  the 
time  of  such  meeting  in  July,  1911,  two 
bodies,  each  claiming  to  be  the  society,  met, 
and  one  elected,  or  attempted  to  elect,  one 
set  of  such  officers  and  a  nominee  for  such 
board,  and  the  other  another  set  of  such  offi- 
cers and  another  nominee  for  such  board; 
tbat  the  Governor  of  the  state  of  New  Jer- 
sey has  declined  to  appoint  either  nominee 
certified  to  him  by  the  respective  sets  of  offi- 
cers until  the  legality  of  their  respective 
nominations  shall  be  determined. 

We  think  that  by  section  2  of  the  act  to 
regulate  tbe  practice  of  dentistry,  which  be- 
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comes,  for  the  imrpose  of  constrnctlon,  a 
part  of  the  statute  creating  the  New  Jersey 
State  Dental  Society,  that  society  becomes 
the  appointing  power,  appolnttng,  in  effect, 
annually  a  member  of  the  State  Dentistry 
Board,  which  has  entire  control,  as  agent  of 
the  state,  of  the  practice  of  dentistry  in  the 
state.  The  society  is  therefore,  in  this  as- 
pect, a  public  corporation,  and  its  executive 
ofBcers  are  public  officers,  having  public 
functions  connected  with  the  goremment  of 
the  state. 

[2]  Confessedly,  these  informations  are 
filed  in  pursuance  of  the  common-law  powers 
of  the  Attorney  General.  By  the  common 
law,  which  no  statute  of  this  state  has 
abridged  in  this  respect,  the  Attorney  Gen- 
eral, ex  officio,  and  on  behalf  of  the  state, 
has  power  to  bring  in  question,  by  an  infor- 
mation in  the  nature  of  a  quo  warranto,  the 
rights  of  persons  to  the  respective  offices  of 
president,  secretary,  and  treasurer  of  such 
society."  Attorney  General  v.  Delaware,  etc., 
R.  R.  Co.,  38  N.  J.  Law,  282. 

[8]  And  the  informations  are  not  render- 
ed invalid  by  the  fact  tliat  they  are  not  di- 
rected to  the  nominees  to  the  State  Dentistry 
Board.  The  right  to  file  the  information  Is 
wholly  independent  of  that  question,  and  re- 
sults from  the  pow«r  of  the  society  to  nomi- 
nate the  member  of  the  State  Board,  whom 
the  Governor  must  appoint. 

[4]  We  think  that  proper  practice  does 
not  permit  the  Attorney  General  to  join  two 
different  persons  as  respondents  in  one  and 
the  same  Information  of  this  character,  ex- 
cept in  cases  where  the  rights  involved,  and 
the  proof  In  support  of  them,  are  substantial- 
ly the  same.  Such  was  the  rule  at  common 
law  (High's  Extraordinary  Legal  Remedies, 
p.  661),  and  these  cases  apparently  do  not 
fall  within  the  exception  stated. 

[6]  But  this  should  not  result  In  quashing 
the  Informajtlons.  There  may  be  a  severance 
in  each  case  without  embarrassment,  as 
each  sets  up  separately  the  facts  as  to  the 
election  of  each  respondent,  and  calls  upon 
him  to  show  by  what  warrant  he  claims 
the  office. 

Upon  the  filing  by  the  Attorney  General  of 
appropriate  pleadings  resulting  in  such  sev- 
erance In  each  case,  the  Attorney  General 
may  enter  a  rule,  denying  the  motion ,  to 
quash  the  information  In  each  case. 

No  costs  will  be  allowed  either  party  as 
against  the  other. 


MOONET  V.  McMAHON. 

(Supreme  Court  of  New  Jersey.     June  6, 
1912.) 

(Syllahut  hy  (A«  Court.) 

Husband  and  Wife   (I  19»)— Family  Ex- 
penses—Liabilitt  OF  WIFE. 

Domestic  services  rendered  by  a  daughter 
in  a  household  of  which  her  father  is  the  head 


will  not  raise  an  implied  promise  on  the  part 
of  a  stepmother,  who  requested  the  services,  to 
pay  for  them  out  of  her  own  estate,  to  the 
exoneration  of  the  husband.  To  fix  such  a  lia- 
bility, there  must  be  either  an  express  contract 
to  pay  out  of  her  own  estate,  or  circumstances 
clearly  showing  the  assumption  of  individual 
liability  on  her  part,  exclusive  of  tliat  of  her 
husband. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Die.  |{  100,  121-188,  142, 
146,  322;   Dec.  Dig.  f  19.*] 

Error  to  Circuit  Court,  Warren  County. 

Action  by  Delia  Mooney  against  Cecelia 
W.  McMahon,  administratrix  of  Mary  Ward 
Mooney.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

Argued  February  term,  1912,  before  BER- 
OEN,  VOORHEES,  and  KALISCH,  JJ. 

Smith  &  Brady,  of  Phillipsburg,  for  plain- 
tiff in  error.  W.  H.  Walters,  of  PhilUpsburg, 
for  defendant  in  error. 

BERGEN,  J.  This  U  a  suit  by  a  daughter 
against  the  estate  of  her  stepmother  for  per- 
sonal services.  The  plaintiff  recovered  a 
Judgment,  and  defendant  brings  error. 

The  only  error  assigned  is  refusal  to  non- 
suit, upon  the  ground  that  the  services  were 
chargeable  to  the  husband,  and  not  to  the 
wife.  The  claim  of  the  plaintiff  is  an  oi- 
gagement  and  promise  to  pay  by  the  wife. 
The  husband,  wife,  and  a  son  lived  together 
in  a  house  owned  by  the  husband,  and  the 
wages  of  both  were  given  to  the  wife,  who 
put  it  in  the  bank  in  her  own  name  and  used 
it  for  the  ordinary  domestic  expenses,  in- 
cluding clothing,  for  the  family.  In  fact, 
she  paid  for  everything  that  the  husband 
was  bound  to  supply,  receiving  and  caring 
for  and  applying  to  that  use  the  wages  earn- 
ed by  the  husband  and  son,  haTlng  no  estate 
of  her  own.  The  son  never  was  emancipated 
and  continued  to  remain  at  home,  turning 
over  to  his  stepmother  his  wages,  to  which 
his  father  would  be  entitled  While  he  re- 
mained at  home.  We  are  of  opinion  that 
the  only  inference  to  be  drawn  from  the 
evidence  is  that  the  wife  acted  as  the  agmt 
of  the  husband  in  the  management  of  the 
household.  The  plaintiff  had  left  home  and 
was  earning  her  living  in  New  York  City  at 
the  time  she  returned  to  her  father's  house, 
which  she  did  at  the  written  request  of  the 
stepmother,  who  had  become  so  enfeebled  as 
to  be  imable,  as  the  son  testifies  she  said, 
"to  do  the  work  any  more  around  the 
house."  The  father  died  about  six  months 
before  the  mother,  leaving  some  estate, 
against  which  the  plaintiff  presented  no 
claim,  and  now  seeks  to  recover  from  the 
estate  of  the  deceased  stepmother. 

The  plaintiff  relies  upon  a  contract  of  em- 
ployment by  the  wife,  and  circumstances 
which,  she  claims,  tend  to  show  a  charging 
by  the  wife  of  her  separate  estate,  to  over- 
come the  presumption  that  between  members 
of  a  household  services  are  gratuitously  ren- 
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dered ;  for  "proof  of  the  services,  and  as  well 
of  tbe  family,  Tdatlon,  leares  the  case  In 
eqaipolse,  from  which  the  plaintiff  must  re- 
move it,  or  fall."  Dlsbrow  t.  Dorand,  64 
N.  J.  Law,  S48,  24  AtL  646,  8S  Am.  St  JLep. 
07& 

Domestic  services  rendered  by  a  daughter 
in  a  household  of  which  her  tether  la  the 
head  will  not  raise  an  implied  promise  on  the 
part  of  a  stepmother,  who  requested  the  serv- 
ices, to  pay  for  them  out  of  her  own  estate, 
to  the  exoneration  of  the  husband.  To  fix 
such  a  liability,  there  must  be  either  an  ex- 
press contract  to  pay  ont  of  her  own  estate, 
or  clrcmnstances  clearly  showing  the  assump- 
tion of  Individual  liability  on  her  part,  ex- 
clusive of  that  of  her  husband. 

In  this  case  there  is  no  evidence  establish- 
ing such  a  contract,  or  proof  of  drcnm- 
stances  from  which  such  assumption  can  be 
Inferred.  The  strongest  evidence  In  favor 
of  the  plaintiff  comes  from  the  testimony  of 
Hannah  Leahey,  a  sister  of  the  plaintiff, 
wbo  says  that  she  saw  a  letter  written  by 
the  stepmother  to  the  plaintiff.  In  which  she 
said  that  she  "had  been  very  sick,  and  that 
che  felt  now  that  she  could  not  take  care  of 
tbe  home,  my  father  and  my  brother  and  her- 
self, and  that  she  needed  some  one  up  there 
in  the  house,  and  she  thought  that  Dell 
would  be  the  best,  and  she  asked  Dell;  if 
Dell  would  come,  she  would  pay  her  the  same 
as  she  was  getting  In  New  York  City,  which 
was  |8  a  week."  'This  letter  Is  consistent 
with  the  employment  by  the  wife  of  a  serv- 
ant to  do  the  work  which  the  husband  was 
bound  to  provide  for.  It  Imports  nothing 
more  than  that,  as  tbe  agent  of  the  husband, 
slie  was  employing  some  one  to  do  the  house- 
work. It  is  not  denied  that  a  wife  can  con- 
tract as  a  principal  in  a  matter  of  this  kind. 
"Bnt  to  f\x  upon  her  such  a  liability  It  must 
affirmatively  appear  that  sbe  made  the  pnr- 
cbase  on  her  individual  credit.  There  must 
be  either  an  express  contract  on  her  part  to 
pay  out  of  her  separate  estate,  or  the  cir- 
comstances  must  be  such  as  to  show  clearly 
that  she  assumed  Individual  responsibility 
for  payment,  exclusive  of  the  liability  of  the 
husband.  For,  If  the  purchase  be  made  un- 
der such  circumstances  as  that  an  action 
could  be  maintained  against  her  husband  for 
the  contract  price,  the  debt  so  contracted  be- 
comes his  debt,  and  the  statute  invalidates 
tbe  contract  of  the  wife  for  its  payment." 
Wilson  V.  Herbert.  41  N.  J.  I«w,  454-461, 
32  Am.  Rep.  243;  Felner  t.  Boynton,  73  Ni 
3.  Law,  136,  62  Atl.  420. 

Can  it  be  doubted  that  If  the  daughter  had 
brought  suit  against  her  father,  or  present- 
ed a  claim  against  his  estate  after  his  death, 
for  these  services  she  could  have  recovered. 
If  they  were  not  gratuitous,  or  that  the  hus- 
band would  have  been  charged  with  a  con- 
tract, if  one  existed,  as  made  in  his  behalf 
by  his  wife  as  his  agent?    We  think  not 


There  was  no  express  contract  to  pay  out  of 
the  wife's  separate  estate — in  fact  she  had 
none — and  the  drcnmstances  clearly  show 
that  the  wife's  action  was  within  the  line 
of  her  implied  agency  to  employ  a  servant 
for  her  husband.  In  most  cases  the  employ- 
ment of  domestic  servants  Is  by  the  wife; 
and  there  Is  nothing  in  this  case  which  takes 
it  out  of  the  ordinary  agency  of  a  wife  in 
such  matters. 

We  think  that  the  nonsuit  onght  to  have 
been  allowed;  and  therefore  this  Judgment 
should  be  reversed. 


BIANCHARD  ▼.  EASTERN  PENNSYL- 
VANIA POWER  CO. 

(Court  of  Chancery  of  New  Jersey.    May  16, 
1912.) 

1.  iNJURcnoii   (i  137*)— PsBuianAXT  Iir- 

JCNCTIOW— BlOHT. 

A  preliminary  Injunction  will  not  be  grant- 
ed, where  the  plaintiff's  right,  which  the  in- 
jonction  is  to  protect,  is  doubtfal. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  {g  307-309;    Dec.  Dig.  i  137.*] 

2.  Eminent   Domain    (8   119*)— Additiohal 
Sebvittjdb— Stbingino  or  Wihks. 

At  common  law,  and  in  tbe  absence  of  law- 
ful statutory  restrictions,  an  owner  may  re- 
strain the  stringing  of  wires  over  lands  within 
the  highway,  of  which  he  owns  the  fee,  though 

{toles  to  snstain  the  wires  are  erected  only  on 
ands  of  adjoining  owners;  and  a  statute 
should  not  be  construed  as  taking  away  this 
right  unless  it  does  bo  clearly,  rather  than  by 
liberal  construction  or  Implication. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  H  804-314;    Dec.  Dig.  f 

Bill  by  Frank  E.  Blancbard  against  tbe 
Eastern  Pennsylvania  Power  Co.  On  appli- 
cation for  preliminary  injunction.  Applica- 
tion denied. 

B.  W.  Ellicott  of  Dover,  for  complainant. 
Elmer  King,  of  Morristown  (Vreeland,  King, 
Wilson  &  Lindabury,  of  Morristown,  of  coun- 
sel), for  defendant. 

EMERY,  V.  0.  Complainant  in  this  case 
seeks  a  preliminary  Injunction  to  restrain  an 
electric  light  company  from  suspending  its 
vrlres  over  his  lands  located  within  the  lines 
of  a  public  highway.  The  poles,  from  which 
the  wires  are  thns  suspended,  are  not  located 
on  complainant's  lands,  but  on  lands  of  ad- 
joining owners,  and  by  their  consent.  The 
township  committee  of  Randolph  township,  in 
which  tbe  lands  are  located,  have,  according 
to  defendant's  affidavits,  passed  a  resolution 
giving  the  lighting  company  the  right  to  erect 
poles  and  string  electric  wires  therefrom  on 
the  public  highway  in  question;  but  tlUs  per- 
mission is  given  for  the  purpose  of  aiding 
defendants  In  carrying  ont  a  contract  for 
public  electric  lighting  with  the  borough  of 
Mendham.  To  reach  Mendham  from  defend- 
ant's power  plant  at  Dover,  the  line  must 
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pass  through  Randolph  township;  bat  the 
permission  of  Randolph  township,  not  being 
for  the  purpose  of  public  lighting  within  its 
limits,  cannot  avail  the  defendant  as  author- 
ity to  stretch  its  wires  over  complainant's 
lands  within  the  highway. 

[1]  Complainant's  claim  to  a  preliminary 
injunction  is  based  on  his  constitntional 
right  to  prevent  the  taking  of  his  lands 
against  his  consent,  without  compensation. 
If,  under  our  decisions,  it  is  clearly  settled 
that  the  suspension  of  wires  over  the  own- 
ers' lands  locatedtin  a  highway  Is  such  "tak- 
ing" of  his  property,  then  it  is  a  right  which 
should  be  protected  by  preliminary  injunc- 
tion. But  if,  under  our  decisions,  the  right 
is  not  clear,  but  has  been  fairly  questioned, 
then  a  preliminary  Injunction  cannot  be 
granted.  Halsey  v.  Rapid  Transit,  etc.,  Co., 
47  N.  J.  Eq.  380,  20  AH.  859  (Van  Fleet,  V. 
C,  1890).  By  the  act  of  April  21,  1896  (P. 
L.  p.  322),  full  power  was  granted  to  elec- 
tric light  companies,  so  far  as  township 
highways  are  concerned,  "to  use  the  public 
highways  for  the  purpose  of  erecting  posts 
or  poles  on  the  same  to  sustain  the  neces- 
sary wires  and  fixtures,  upon  first  obtaining 
the  consent  in  writing  of  the  owners  of  the 
soil."  My  first  impression  as  to  the  con- 
struction of  this  statute  la  that  it  requires 
the  consent  of  the  owners  of  the  soil  over 
which  the  wires  are  suspended,  as  well  as  of 
the  owners  of  the  soil  in  which  the  poles  are 
located. 

[2]  At  common  law,  and  in  the  absence  of 
lawful  statutory  restriction,  the  right  of  the 
owner  to  prevent  the  stringing  of  wires  over 
his  highway  lands  is  settled;  and  a  statute 
should  not  be  construed  as  taking  away  this 
<-ommon-Iaw  right,  unless  it  does  so  clearly, 
rather  than  by  liberal  construction  or  impli- 
cation. And  If  the  words  "owners  of  the 
soil,"  whose  consent  is  to  be  obtained,  are 
not  clearly  to  be  construed  as  limited  to  the 
owners  of  the  soil  on  which  the  poles  are  lo- 
cated, then  the  protection  of  consent  would 
seem  to  I>e  given  to  the  owners  over  whose 
soil  the  wires  are  suspended.  This  form  of 
the  statute,  as  will  be  observed,  is  not  such 
as  to  confer  the  express  anthority  merely 
to  erect  poles  In  the  highways  with  the  con- 
sent of  the  owners  of  the  soil.  The  poles  au- 
thorized to  be  erected  are  to  sustain  wires. 
I  think  it  must  be  assumed,  for  present  pur- 
poses, that  the  Legislature  has  the  right  to 
grant  to  a  lighting  company  the  use  of  lands 
in  a  highway  for  the  erection  of  poles  and 
the  suspension  of  wires,  for  the  purpose  of 
public  lighting,  without  the  consent  of  the 
owners  of  the  soil  on  or  over  which  either 
poles  or  wires  are  located,  and  that  it  may 
authorize  this  without  compensation  as  for 
additional  use  or  servitude,  and  also  that  the 
consent  of  only  one  or  of  both  classes  of 
owners  may  be  required,  according  to  the 
legislative  discretion.    Whether  both  classes 


of  consents  are  required  Is  a  qneetton  porelr 
of  statutory  construction  of  the  legislatlTe 
grant.  In  the  construction  of  analogoas 
statutes,  it  has  be&a  held  tliat  the  connnt 
of  the  owner  of  the  lands  over  which  tbe 
wires  were  suspended  was  not  required,  bot 
only  that  of  the  owners  of  the  soil  on  which 
the  iK>les  were  erected.  Roake  v.  American 
Telephone  Co.,  41  N.  J.  Eq.  35,  2  Atl.  618 
(Runyon,  Ch.,  1886),  so  oonstmed  the  tele- 
graph company  law  of  1880  (P.  L.  p.  201),  In 
reference  to  telegraph  wires;  and  In  a  cas« 
involving  the  construction  of  .the  statute  now 
in  question  (P.  L.  1896,  p.  322),  Vice  Cliaii- 
cellor  Pitney,  in  East  Orange  v.  Sabarban 
ESectrlc  Light  &  Power  Co.,  In  an  opinion 
reported  in  69  N.  J.  Eq.  563,  667,  44  Atl.  628 
(1899),  held  that  It  did  not  reqnlre  the  con- 
sent of  the  owner  of  the  soil  over  which  only 
wires  were  strung. 

The  opinion  of  the  Court  of  Errors  aad 
Appeals,  affirming  the  decree  for  injunction, 
did  not,  it  is  true,  reaffirm  this  construction, 
resting  its  decision  upon  another  ground,  not 
involving  the  point.  This  may  prevent  the 
opinion  of  Vice  Chancellor  Pitney  from  be- 
ing treated  as  finally  settling  the  construc- 
tion of  tbe  statute  In  this  court,  and  leave 
its  construction  an  open  question  at  final 
hearing;  but  due  weight  must  t>e  given  to 
the  learned  Vice  Chancellor's  considerate 
Judgment. 

In  view  of  these  decisions,  I  conclude  that, 
although  my  first  impression  of  this  statute 
is  that  the  consent  of  the  owners  of  the  soil 
over  which  the  wires  are  suspended  must 
also  be  obtained,  yet  this  right  Is  not  so  dear 
as  to  entitle  complainant  to  a  preUminarT 
injunction,  and  must  l>e  determined  either 
at  final  hearing,  or,  if  the  complainant  is  so 
advised,  by  an  action  of  ejectment,  in  which, 
as  some  courts  hold,  the  wires  may  be  re- 
moved by  virtue  of  a  writ  of  posseaslou. 
Butler  V.  Frontier  Telephone  Co.,  186  N.  Y. 
486,  79  N.  E.  716,  11  L.  R.  A.  (N.  8.)  920.  lit! 
Am.  St.  Rep.  563,  9  Ann.  Cas.  858. 

The  application  for  preliminary  injunction 
is  denied,  costs  to  abide  tlie  event  of  tbe 
suit. 


STATE  Y.  STRONG. 

(Supreme  Court  of  New  Jersey.    June  4. 
1912.) 

(Syllaiu*  ly  the  Court.) 
Cbiminal  Law  (f  404*)— Bvidknce— Exhib- 
its. 

Where,  in  a  criminal  case,  a  specimen  or 
exhibit  contains  more  than  one  mark  or  ex- 
ternal appearance  relevant  to  the  issue  beinx 
tried,  a  part  only  of  such  specimen  or  exhibit, 
containing  but  one  of  such  marks,  selected  for 
the  purpose  by  tbe  party  offering  it,  is  not 
admissible. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  If  873,  891-«93,  1457;  De.-. 
Dig.  f  404.*] 
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Error  to  Court  of  Oyer  and  Terminer,  At- 
lantic Cktunty. 

William  H.  Strong  was  convicted  of  mur- 
der, and  brings  error.  Reversed  and  re- 
manded. 

William  H.  Strong,  indicted  for  the  mur- 
der of  his  wife,  Mary  H.  Strong,  at  tbelr 
home  near  Nesco,  In  Atlantic  county,  on  Oc- 
tober 14,  1910,  was  convicted  of  murder  in 
the  second  degree,  and  sentenced  to  confine- 
ment in  tbe  state  prison  for  a  term  of  30 
.vears.  He  has  brought  this  writ  of  error  to 
review  ttie  conviction. 

The  important  facts  disclosed  ilpon  the  tri- 
al may  be  stated  thus:  The  defendant,  about 
4  o'cloclc  in  tbe  afternoon  of  October  14, 
1910,  went  to  a  neighbor's  bouse  about  300 
yards  away,  and  announced  that  his  wife 
had  been  murdered  by  being  struck  with  a 
hoe.  He  also  Immediately  thereafter  re- 
ported the  fact  to  two  or  three  other  neigh- 
bors, who  then  returned  with  tbe  defendant 
to  his  home,  and  there  in  one  of  the  stalls 
in  a  shed  or  stable  found  Mrs.  Strong  lying 
dead.  Her  face  had  been  battered  into  an 
unrecognizable  mass,  her  head  was  In  a  pool 
of  blood,  and  tbe  manger  was  spattered  with 
blood.  She  was  lying  with  her  arms  folded 
over  her  heart,  her  limbs  close  together,  and 
her  dress  and  underclothing  partly  between 
her  legs.  A  superficial  examination  made 
that  evening  disclosed  abrasions  and  bruises 
on  tbe  vagina.  Tbe  undertaker  who  arrived 
a  little  before  6  o'clock  found  the  blood  on 
the  face  had  then  hardened,  from  which  he 
concluded  that  she  bad  been  dead  from  three 
to  four  hours.  Tbe  burial  took  place  some 
three  days  thereafter  without  an  autopsy. 
The  theory  at  that  time  seems  to  have  been 
that  the  crime  had  been  committed  In  an  at- 
tempt at  rape.  'On  November  1st  the  body 
was  exhumed  for  tbe  purpose  of  performing 
an  autopsy,  and  there  was  found  on  the  front 
part  of  the  neck  three  markings,  one  on  tbe 
right  side,  two  on  tbe  left,  In  tbe  opinion  of 
the  medical  expert  produced  by  fingers. 
There  was  opinion  evidence  given  at  tbe  tri- 
al that  choking  was  the  cause  of  death,  that 
it  had  preceded  the  mutilation  of  the  face, 
and  that  death  bad  ensued  approximately 
three  hours  after  a  meal. 

The  defendant  and  bis  wife  had  dinner  to- 
gether at  tbelr  home  on  tbe  day  of  tbe  mur- 
der alwnt  noon,  and  after  it  he  left  about 
12:30  with  bis  horse  and  wagon  In  which 
were  chickens  and  eggs  which  be  intended  to 
sell.  He  drove  to  Elwood,  about  five  miles, 
and  en  route  took  a  man  into  the  wagon, 
who  rode  with  him  the  rest  of  tbe  way. 
The  defendant  stopped  about  a  mile  from 
Elwood,  and  there  sold  ills  produce,  talked 
xome  moments  and  left  about  2:30,  driving 
hack  to  Elwood,  where  be  bought  tobacco, 
hitching  his  horse,  and  going  Into  tbe  store 
to  make  tbe  purcliase.  There  was  evidence 
that  it  was  tlien  about  3  o'clock^  when  be 


started  on  bis  return  home,  and  that  be 
reached  there  shortly  before  4  o'clock. 

It  was  not  seriously  controverted  that  Mr. 
Strong  was  absent  from  home  from  about 
12:30  until  nearly  4  o'clock.  His  home  was 
in  the  woods  In  a  sparsely  settled  region. 
He  was  60  years  of  age,  bad  been  married 
in  1880,  and  bad  built  tbe  small  house  where- 
in the  couple  had  lived  for  31  years.  They 
were  clilldless.  They  bad  paid  for  their 
home  by  their  united  exertions,  and  had  a 
bank  account  of  about  fdOO  in  their  Joint 
name. 

Strong  appears  to  have  been  Illiterate,  art- 
less, and  credulous.  He  believed  in  mediums. 
On  November  3,  1910,  be  wont  to  Atlantic 
City  In  order  to  consult  a  medium,  to  whom 
be  had  been  recommended,  to  learn  who  had 
murdered  his  wife.  He  was  accompanied  by 
Mrs.  Reed,  an  acquaintance  and  former 
neighbor  whom  be  bad  Invited  to  go  with 
him,  and  to  whom  he  had  disclosed  the  ob- 
ject of  hi^  visit.  They  failed  to  get  the  de- 
sired information  from  tbe  man  to  whom 
they  first  went,  and  then  they  proceeded  to  a 
woman  practicing  her  trade  on  the  Board- 
walk who  gave  "crystal  readings,"  and  re- 
quested a  reading  from  her.  The  defendant 
thus  details  tbe  occurrence:  "I  went  in.  I 
bad  Mrs.  Reed  with  me.  She  [the  medium] 
wanted  to  know  wlio  it  was  wanted  the 
reading,  her  or  I.  Mrs.  Reed  spoke  up  and 
says,  'It  is  him.  He  would  like  to  know 
bis  troubles;'  and  she  says,  'Anything  con- 
cerning stolen  goods  I  can't  tell,'  and  Mrs. 
Reed  said  it  wasn't  stolen  goods  he  wanted 
to  know  of  bis  troubles  other  ways,  and  she 
said,  'I  think  I  can  tell  you.'  Then  she  be- 
gan after  taking  my  housekey  and  rolling  it 
in  her  band,  'I  see  trees.  I  see  there  two 
buildings.  It  Isn't  In  the  kitchen.  It  is  ei- 
ther Into  a  closet  or  a  pantry,  and  there 
came  a  man  that  come  up  to  her  that  had 
some  words  concerning  quarreling,  and  then 
my  wife  grabbed  him  by  the  collar  with 
her  left  hand  and  he  grasped  her  by  the 
throat,  and  by  her  being  weak  and  nervous 
by  the  crushing  of  the  throat,  it  overcame 
her,  and  her  heart  stopped  beating.  Then 
he  picked  her  up  and  be  carried  her  to  this 
place,  and  there  he  beat  her  with  a  hoe  till 
there  was  nothing  yon  could  recognize  of 
any  part  of  her  face.  Her  bands  were  cross- 
ed, and  she  was  laid  out  in  a  form  as  a  per- 
son should  l>e  laid  out  He  started  away 
and  lie  washed  and  be  Iiad  burned  bis  gar- 
ment He  is  a  great  deal  younger  man  than 
you  with  brown  hair,  with  a  round  face,  and 
broader  across  tbe  chest' " 

Mrs.  Reed  and  Pauline  Elder,  tbe  medium 
or  clairvoyant,  are  in  sul>stautial  accord  in 
their  testimony  with  that  of  the  defendant 
concerning  what  took  place  at  this  inter- 
view. Madame  Elder  admitted  that  she  bad 
many  weeks  previous  when  the  murder  hap- 
pened, read  a  newspaper  account  of  it;  that 
she  bad  not  previous  to  the  first  interview 
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seen  the  prosecutor,  or  tbe  detectives,  but 
stated  that  at  the  first  Interview  on  Novem- 
ber 3d  she  saw  it  dalrvoyantly,  and  was  not 
speaking  of  what  she  had  read.  What  she 
gave  him  In  the  reading  she  told  him  clalr- 
voyantly,  and  by  this  Insight  she  saw  the 
murder,  that  the  woman  was  choked  to 
death  in  her  dining  room  and  carried  over 
to  the  bam  by  a  man  that  looked  like  Mr. 
Strong,  and  that  he  there  mutilated  her 
face  with  a  hoe. 

After  this  first  interview  on  the  3d  of  No- 
vember, Strong,  on  going  away,  said  to  Ma- 
dame Elder  that,  if  she  found  out  anything 
new,  she  could  write  to  him.  He  liad  on 
the  Ist  day  of  November  told  Baltzel,  one  of 
the  detectives  engaged  on  the  case,  that  he 
intended  going  to  Atlantic  City  on  the  fol- 
lowing Thursday  to  consult  a  medium  and 
ascertain  if  he  could  who  it  was  that  had 
committed  tlie  crime.  On  the  morning  of  the 
3d  on  his  way  he  stopped  at  the  prosecutor's 
office  to  see  Baltzel,  but,  not  finding  him 
there,  he  went  to  the  reading,  and  after- 
ward he  returned  to  the  prosecutor's  office 
in  the  afternoon,  saw  the  prosecutor,  made 
himself  known,  and  asked  for  Baltzel. 
Learning  from  the  prosecutor  that  be  was 
not  there,  he  told  the  prosecutor  that  he  had 
a  woman  who  knew  who  committed  the  mur- 
der, who  could  describe  what  the  man  looks 
like,  and  pulled  a  slip  of  paper  from  his 
pocket  on  which  was  written,  "Madame  Pau- 
line, Boardwalk  and  Jersey  Avenue,"  and  re- 
lated some  of  the  things  which  she  had  told 
him  that  afternoon.  The  prosecutor  then 
made  an  arrangement  with  the  so-called 
clairvoyant,  had  her  write  a  letter  to  Strong, 
asking  him  to  come  again  to  her  on  the  7tb 
alone.  The  second  interview  took  place  as 
arranged.  Mr.  Strong  went  to  her  upon  the 
morning  of  that  day,  having  previously  pre- 
pared a  series  of  questions  which  he  wished 
her  to  answer.  She  took  the  questions  and 
told  him  he  must  return  in  the  afternoon, 
which  he  did.  At  the  time  appointed  in  the 
afternoon  Detective  Baltzel  and  Guyer  were 
concealed  in  an  adjoining  room  where  they 
could  hear  what  occurred. 

before  going  to  Elder's,  on  the  same  morn- 
ing, November  7th,  the  defendant  met  Balt- 
zel in  Atlantic  City,  and  said  to  him:  "I  am 
glad  to  see  yon.  I  am  going  down  to  see  the 
fortune  teller,  and  I  would  like  you  to  go 
with  me."  Baltzel  said,  "No."  At  the  sec- 
ond interview  was  obtained  the  alleged  con- 
fession, without  which  it  may  be  stated  there 
is  slight,  if  any,  evidence  of  the  defendant's 
guilt.  Whatever  other  acts  or  words  pro- 
ceeded from  Strong  seem  as  consistent  with 
his  innocence  as  with  his  guilt.  He  was  ar- 
rested the  next  morning,  and  had  a  hearing 
on  the  27th  of  November. 

At  the  second  Interview,  after  answering 
the  questions  which  Strong  had  propounded 
in  writing,  the  clairvoyant  said,  "Let  us  go 
over  this  case  and  talk  about  it"    She  then 


commenced,  according  to  her  own  evidence: 
"  "Well,  Mr.  Strong,  you  came  here  to-day  to 
have  a  talk  with  me  simply.  You  said  you 
knew  that  I  had  something  else  that  I  could 
tell  yon  In  regards  to  this  affUr,  in  fact, 
that  I  could  tell  yon  who  the  murderer  of 
your  wife  was';  and  I  said,  'Tea  I  can  tell 
you  that,'  but  I  said,  'Before  we  go  that 
far,  let  us  talk  about  this  case.'  I  talked 
to  him  about  how  good  his  wife  bad  been, 
and  I  said,  'How  you  bad  even  nagged  her 
and  ill  treated  her  many  times  in  the  years 
she  has  been  married  to  you  through  the 
awful  temper  you  have.'  He  said,  'Tes ;  I 
know  I  have  a  terrible  temper.'  I  said,  Tou 
know  how  hard  she  has  always  worked  for 
you.'  And  he  said,  'Yes;  I  know  It,'  and  I 
said,  'Now,  Mr.  Strong,  you  have  something 
on  your  mind.  Ton  have  had  it  on  your 
mind  since  the  day  your  wife  was  murdered. 
You  know  you  have  not  had  any  peace  of 
mind.'  He  said,  'No;  I  haven't  had  any 
peace  of  mind.'  'Tour  wife  would  like  you 
to  relieve  your  mind  of  the  awful  burden 
you  have.'  He  said,  'What  shall  I  do,  what 
does  she  want  me  to  do?  I  said  'She  wants 
yon  to  tell  the  truth,  and  nothing  else  only 
the  truth.'  He  wrung  his  hands  for  a  mo- 
ment or  two.  'What  must  I  do?  What  must 
I  do?*  he  kept  saying.  I  said,  'Tou  must 
not  do  anything  but  tell  the  absolute  truth.* 
I  said,  'You  asked  me  if  I  could  tell  you  who 
murdered  your  wife.  I  will  teH  yon  what 
the  man  looked  like.  Tes;  the  man,  Mr. 
Strong,  looked  exactly  like  you  look.'  He 
said,  'TThat  means  then  I  killed  my  wife?'  I 
said,  'Yes ;  that  means  that  you  killed  your 
wife.  You  murdered  your  wife  in  an 
awful  manner.'  He  shook  his  head  that 
way,  nodded  It  several  times.  I  said,  'Mr. 
Strong,  don't  shake  your  head,  don't  nod 
your  head  that  way,  say  "Tes"  or  talk  about 
it'  And  he  said,  'Yes;  I  killed  my  wife.' 
With  that  he  began  to  groan  and  moan,  and 
seemed  to  be  nauseated,  and  tbe  perspira- 
tion poured  off  of  him  and  dropped  from 
tbe  side  of  his  hair  on  his  coat  collar.  I 
saw  that  he  was  slipping  off  the  chair.  I 
got  up  from  my  chair,  and  said,  'Mr.  Strong, 
be  careful,  you  will  slip  off  your  chair.'  He 
said,  'Oh,  help  me.'  And  I  assisted  him  in- 
to a  rocker  and  he  put  his  feet  upon  tbe 
chair  he  had  been  sitting  on.  I  sat  down 
again  and  kept  on  talking  to  bin.  'Now  that 
you  have  relieved  your  mind  of  the  awful 
burden,  tell  me  what  happened.'  He  said, 
'Let  me  think  for  a  moment  It  is  so  aw- 
ful I  can  hardly  think.'  In  a  moment  he  got 
cool  and  collected  and  he  began  to  talk." 

Then  follow  in  detail  answers  alleged  to 
have  been  made  by  Strong  to  qneBtions  put 
by  her  to  him,  or  suggestions  made  by  her. 
in  which  she  and  the  detectives  say  that 
the  defendanlfitaot  only  admitted  having  com- 
mitted the  murder,  but  in  detail  described  it 
The  defendant  denies  it,  and  charges  that 
he  became  faint  at  the  time  be  f^  from  bla 
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cbair,  that  he  became  01  and  his  mind  dull- 
ed, and  that  something  was  givea  by  the  me- 
dium to  him  to  drink.  She  admits  that  she 
gave  him  water. 

Argned  November  term,  1911,  before  GUM- 
MERE,  a  J„  and  SWAYZE  and  VOOR- 
HEBS,  JJ. 

Carrow  &  Kraft  and  Westoott  &  West- 
oott,  all  of  Camden,  for  plaintiff  In  error.  C. 
L.  Goldenberg,  of  Atlantic  City,  Prosecntor 
of  the  Pleas,  for  the  State. 

VOORHEBS,  J.  (after  stating  the  fticts  as 
above).  With  this  writ  tlie  defmdant  has 
not  caused  to  be  returned  the  entire  record 
of  the  proceedings  had  upon  the  trial,  pur- 
suant to  section  136  of  tlie  Criminal  Proce- 
dure Act  (C.  S.  p.  186S).  Our  consideration 
of  the  case  must  therefore  be  confined  to  the 
questions  raised  by  the  strict  t^l  of  excep- 
tions. 

It  appeared  that  upon  a  superficial  ex- 
amination of  the  body  of  the  deceased  made 
on  the  day  of  the  murder  by  the  coroner,  who 
la  a  physician,  that  bruises  or  abrasions  of 
a  bright  red  color  were  discovered  upon  her 
Kenital  organs.  It  also  appeared  that  the 
face  had  been  mutilated  beyond  recogni- 
tion. The  body  had  been  burled  some  three 
days  after  the  death,  and  on  November  1st, 
some  15  days  thereafter,  had  been  exhumed, 
and  an  autopsy  then  first  performed.  An 
examination  was  then  also  made  by  means  of 
a  swab  to  determine  whether  spermatoEa 
were  present,  in  order  to  ascertain  whether 
the  woman  had  be«i  raped.  The  physician 
performing  this  operation,  not  the  coroner, 
testified  upon  the  trial  that  "there  were  mark- 
ings upon  each  aide  of  the  neck  which  in  my 
opinion  were  produced  by  the  fingers."  This 
force,  be  said,  had  constricted  or  pressed 
upon  the  parts  in  a  manner  to  produce  be- 
fore death  certain  signs  and  markings  which 
from  his  experience  are  found  in  suffoca- 
tion, and  gave  it  as  his  opinion  that  death 
was  caused  by  throttling.  He  further  said 
be  found  no  spermatoza  or  semen  on  her 
drawers,  and  that  the  injuries  to  the  face 
were  produced  after  death. 

The  following  testimony  appears:  "Ques- 
tion by  the  prosecutor;  Q.  Did  you  remove 
any  part  of  the  body  of  Mary  Strong?  A.  I 
removed  some  of  the  parts;  yes,  sir.  Q. 
Have  yoa  a  specimen  at  the  present  time  of 
her  l>ody?  A.  Yes.  Q.  What  part  of  her 
body?  A.  I  have  the  neck,  which  shows  the 
finger  markings  very  plainly  at  the  present 
time. 

"Mr.  Weatcott:  The  state  tells  me  they 
are  going  to  produce  a  horrible  picture  here, 
the  wcHuan's  neck.  We  object  to  that.  We 
object  to  It,  first,  upon  a  moral  basis.  It  is 
not  necessary  to  do  that  Nobody  qnestion- 
h>g  the  fact  that  this  witness  has  testified  to. 
We  do  not  want  the  degradation  and  moral 
ali^ening  that  must  come  from  an  exhibition 
«f  tills  sort.    On  legal  grounds  we  object  to 


it  because^  if  part  of  the  body  Is  to  be  shown, 
we  want  the  whole  of  it  The  whole  of  the 
woman's  body  Is  Just  as  Important  as  any 
part  of  it  and  the  evidence  already  before 
your  honor  shows  that  that  is  so,  and  I  think 
the  state  ought  not  to  be  permitted  to  cut  off 
the  head  of  this  woman  and  bring  it  here  be- 
fore this  Jury.  If  they  are  going  to  insist 
upon  doing  that,  we  think  they  must  produce 
the  whole  body,  otherwise  we  object  to  it 

"Mr.  Schwlnghammer:  It  Is  necessary  for 
the  state  to  prove  that  Mary  Strong  met  her 
death  by  suffocation  or  throttling,  among  oth- 
er things,  to  bear  out  the  conf«»ion  which 
Strong  made,  and  the  specimen  is  undoubted- 
ly a  proper  exhibit  to  be  brought  before  the 
court  if  there  is  reason  shown  for  It  Our 
reason  we  say  is  that  the  marks  appear  dis- 
tinctly on  the  throat,  showing  the  cause  of 
death  to  have  been  by  throttling  and  strangu- 
lation, and  not  by  the  chopping  of  the  head. 
First  I  want  to  ask  preliminary  questions. 
We  are  not  offering  It  at  the  present  time" 

The  specimen  was  the  neck  from  the  chin 
down.  The  medical  witness  was  then  allow- 
ed to  stand  aside  and  oral  proof  was  given 
to  show  that  since  the  time  of  death  no 
marks  had  been  made  upon  that  part  of  the 
iMdy,  tliat  lifter  exhumation  it  had  been  In  the 
custody  of  the  state's  representatives,  and  that 
the  marlcs  upon  the  neck  had  been  seen  at 
the  time  of  the  coroner's  inquest.  The  offer 
of  the  specimen  was  renewed,  and  again  ob- 
jected to,  on  the  ground  that  the  rest  of  the 
body  was  Just  as  material,  and  that  the 
whole  body  might  disclose  many  drcnmstanc- 
es  and  conditions  which  would  throw  light 
upon  the  case.  The  specimen  was  then  ad- 
mitted and  an  exception  allowed  and  sealed. 

That  real  or  as  It  is  sometimes  called  au- 
toptical evidence  is  a  legitimate  means  of 
proof  la  well  recognized.  Prof.  Wlgmore  says 
(section  H51):  "Accordingly,  It  might  be  as- 
serted a  priori  that  where  the  existence  or 
the  external  quality  or  condition  of  a  materi- 
al object  are  in  issue  or  are  relevant  to  the 
issue,  the  inspection  of  the  thing  Itself,  pro- 
duced before  the  tribunal.  Is  always  proper, 
provided  no  specific  reason  of  policy  or  privi- 
lege bears  decidedly  to  the  contrary."  That 
such  evidence  in  criminal  cases  tends  to  pro- 
duce an  unfair  prejudice  against  the  accused 
is  usually  now  denied  by  the  court,  although 
the  production  of  repulsive  objects  may  in 
the  discretion  of  the  court  I>e  excluded.  Our 
courts  have  recognized  in  a  bastardy  case 
the  probative  force  of  the  resemblance  of  a 
child  to  its  putative  father.  Gaunt  v.  State, 
50  N.  J.  Law,  490,  14  Atl.  600.  Common- 
wealth V.  Brown,  14  Gray  (Mass.)  419,  was 
an  indictment  for  an  unlawful  attempt  to 
procure  abortion.  The  court  said:  "The 
parts  of  the  person  upon  whom  instruments 
were  alleged  to  liave  been  used  for  the  pur- 
pose of  procuring  an  abortion,  which  had 
been  preserved,  were  ptc^etly  allowed  to  be 
submitted  to  Uie  inspection  of  the  Jury  in 
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connection  wlQi  tbe  testimony  of  tbe  physi- 
cian who  made  the  post  mortem  examina- 
tion." In  the  following  cases  portions  of  the 
human  body  have  been  admitted  In  evidence: 
State  T.  Vincent,  24  Iowa,  570,  96  Am.  Dec. 
758;  State  t.  Wieners,  66  Mo.  13;  State  v. 
Moxley,  102  Mo.  387,  14  S.  W.  969,  15  S.  W. 
ri56;  Savary  v.  State,  62  Neb.  166,  87  S.  W. 
34;  Turner  ▼.  State,  89  Tenn.  547,  15  S.  W. 
838. 

But  the  objection  in  the  case  sub  judlce 
Is  much  deeper.  The  body  not  only  contain- 
ed the  marks  upon  the  neck  alluded  to,  but 
the  face  furnished  evidence  of  mutilation. 
That  this  had  been  done  after  death  had  en- 
sued by  strangulation  had  been  asserted  by 
the  expert.  Moreover,  it  was  admitted  that 
the  sexual  organs  were  injured,  giving  rise 
to  the  theory  that  death  had  been  caused  In 
an  attempt  to  perpetrate  rape.  This  was 
80  plausible  that  an  examination  had  been 
made  to  determine  that  fact,  a  fact  which,  if 
tme,  would  be  incompatible  with  the  guilt 
of  the  husband  of  the  deceased  woman.  So 
it  appeared  that  not  only  the  neck,  but  the 
face  as  well  as  the  private  parts  of  the  body, 
were  each  relevant  to  tbe  issue  being  tried. 
That  strangulation  caused  death  was  neces- 
sary to  sustain  the  alleged  confession,  and, 
without  such  proof  of  the  corpus  delicti,  the 
confession  was  bereft  of  evidential  value. 
State  V.  Guild,  10  N.  J.  Law,  163,  18  Am. 
Dec.  404.  But  for  the  confession  the  proof 
was  entirely  circumstantial,  and,  In  that 
IMsture  of  affairs,  the  marks  upon  the  body, 
other  than  the  neck,  were  important  to  the 
defendant  to  break  the  force  of  that  charac- 
ter of  evidence  by  tending  to  show  facts  in- 
consistent with  it  By  the  control  which  the 
state  had  over  the  body,  it  was  put  out  of 
the  power  of  the  defendant  to  produce  the 
other  marks.  The  body  was  a  single  piece 
of  evidence.  If  admissible,  it  was  admissible 
ns  to  all  its  parts,  so  far  as  any  part  supplied 
a  piece  of  evidence.  As  an  instrument  of 
evidence  in  this  case,  it  should  have  been  of- 
fered as  an  entirety,  or  at  least  none  of  the 
evidential  parts  should  have  been  excluded, 
and  one  only  selected  by  the  state  to  support 
its  particular  theory  admitted  in  evidence. 
If  the  finger  marks  were  evidential,  so  were 
the  bruises  and  other  marlu,  and  especially 
did  the  latter  make  strongly  for  the  inno- 
cence of  the  defendant  whose  perpetration  of 
a  sexual  assault  against  his  wife  la  unthink- 
able, and  might  have  convinced  the  Jury  that 
tbe  ];)erpetrator  other  than  the  husband  in 
seeking  to  gratify  his  passions  had  choked 
his  victim. 

Where,  in  a  criminal  case,  a  specimen  or 
exhibit  contains  more  than  one  mark  or  ex- 
ternal appearance  relevant  to  the  issue  being 
tried,  a  part  only  of  such  specimen  or  ex- 


hibit, containing  but  one  of  such  marlu  se- 
lected for  the  purpose,  by  the  party  offering 
it,  is  not  admissible.  For  this  error,  wliich 
we  think  was  harmful  to  the  defendant, 
there  must  be  a  reversal. 

A  series  of  photographs  tak^  on  Novem- 
t>er  25th  were  offered  by  the  state,  and  over 
objection  admitted  In  evidence.  Tbe  prose- 
cutor stated  that  they  liad  been  taken  some 
time  after  the  murder,  and  after  quite  some 
changes  had  taken  place.  The  objection  pro- 
ceeded upon  the  ground  tluit  they  did  not 
show  conditions  as  they  existed  at  tbe  time 
of  the  murder,  and  were  misleadhoig.  Tliey 
were  admitted  for  tbe  purpose  of  showing  tlie 
conditions  as  tiiey  existed  on  tlie  day  they 
were  talcen.  There  was  no  other  proof.  It 
was  not  shown  wliat  changes  had.  taken 
place.  Under  such  circumstances,  th^  should 
have  beea  excluded  as  irrelevant.  The  learn- 
ed trial  Judge  had  before  him  evldoice  of 
the  voluntary  character  of  the  confession, 
and,  having  decided  upon  it  preliminarily  to 
admit  it,  we  are  not  to  review  that  question 
on  error.  State  v.  Zeller,  77  N.  J.  Law,  019, 
73  Afl.  498;  W.  A.  Manda,  Inc.,  v.  City  of 
Orange,  82  Ati.  869,  as  we  might  liave  done 
upon  a  rule  to  show  cause. 

Since  the  reversal  of  this  conviction  may 
lead  to  a  retrial,  we  cannot  fort>ear  to  char- 
acterize this  confession  and  the  circumstanc- 
es under  which  it  was  obtained  as  suspicions. 
It  was  given  to  a  woman  who  under  oath 
stated  that  at  her  first  interview  by  super- 
natural power  she  saw  the  occurrences  at- 
tending the  murder  and  the  participation  of 
the  defendant  in  it.  That  she  should  have 
tiad  such  sight  and  knowledge  is  incredible. 
It  is  contrary  to  all  human  experience  to  ac- 
count for  her  utterances  on  that  occasion  as 
detailed  in  the  testimony  of  what  took  place 
at  tbe  time  of  the  murder.  If  they  did  occur, 
unless  she  had  been  informed  by  word  or 
reading  It  l>efore  that  time.  No  proof  was 
given  whether  she  knew  Strong  when  he  first 
went  to  her.  If  she  luiew  lilm,  it  was  easy 
for  her  to  have  "seen"  the  tragedy.  Three 
days  had  then  elapsed  since  the  l>ody  tiad 
been  exhumed,  and  the  autopsy  had  taken 
place.  Moreover,  she  admitted  that  she  had 
read  of  the  murder  at  the  time  of  Its  com- 
mission. Having  claimed  on  the  witness 
stand  her  supernatural  powers  is  quite  enough 
to  weaken  the  force  of  her  testimony  as  to 
the  confession  made  at  the  second  prearrang- 
ed interview.  That  she  dominated  the  de- 
fendant in  his  admitted  feeble  condition,  and 
put  words  in  his  mouth,  by  suggesting  an- 
swers to  her  questions,  seems  apparent 

The  Judgment  will  be  reversed  and  the  rec- 
ord remitted,  to  the  end  that  a  venire  de  no- 
vo may  issue. 
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BORANDT  T.  CENTRAL  B.  CO.  OF  NEW 

JEBSBY  (three  cases). 

BENDER  T.  SAME. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  13,  1911.) 

1.  Railkoadb   (I  327*)— CBossiNas— CoLU- 

U0N8 — CORTBIBUTORT  NEOLIOENCE. 

A  driver  of  an  antomobile,  approaching  a 
railroad  crossing,  who  la  chargeable  with  no- 
tice of  the  presence  of  the  railroad,  is  guilty  of 
rontribatory  negligence  in  failing  to  discover 
an  approaching  train  which  be  conld  have  seen, 
had  he  looked,  in  time  to  avoid  a  collision. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  H  104S-1066;   Dec.  Dig.  i  827.»] 

2.  NBOUOENCK    (t  92*)— CONTBIBOTOET  NEO- 

LiGENCE— Imputed  Neolioence. 

Passengers  in  an  antomobile  are  not 
chargeable  with  the  contributory  negligence  of 
the  driver. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  H  142-146;  Dec.  Dig.  |  82.*] 
a  BaiUOADB    (f   850*)— CQI.MBI0H8— Neou- 

OEXCB— QlTESTION  rOB  JDBT. 

Where  three  persons  injured  in  a  collision 
with  a  train  at  a  railroad  crossing  and  aix 
others  testified  that  they  did  not  hear  the  bell 
or  whistle,  though  they  were  near  enough 
to  hear  a  whistle  or  bell,  and  they  were  con- 
tradicted by  witnesses,  the  question  of  the  neg- 
ligence of  the  railroad  company  in  approaching 
the  crossing  without  sounding  the  whistle  or 
ringing  the  bell  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {|  1152-1182:   Dec,  Dig.  i  350.»] 

Pitney,  Ch.,  and  Garrison,  Mintum,  and 
Congdon,  JJ.,  dissenting  in  part 

Error  to  Supreme  Court. 

Actions  by  Carrie  S.  Horandt,  as  executrix 
and  Individually,  and  by  Ruth  Horandt,  by 
next  friend,  and  by  Reinhardt  Bender,  by 
next  friend,  against  the  Central  Railroad 
Company  of  New  Jersey.  There  were  judg- 
ments for  defendant,  and  plalntltTs  bring  er- 
ror.   Affirmed  In  part,  and  reversed  In  part 

Wayne  Dumont  and  Clifford  L.  Newman, 
for  plaintiSs  In  error.  Frederick  J.  Faulks 
and  Willtam  A.  Barkalow,  for  defendant  In 
error. 

PARKER,  X  The  testimony  in  these  four 
cases,  which  were  tried  together,  is  Identical 
with  that  passed  upon  by  the  Supreme  Court, 
on  rule  to  show  cause  why  a  new  trial  should 
Dot  be  granted,  in  Horandt  v.  Central  Rail- 
road Co.,  78  N.  J.  Law,  190,  73  Atl.  93.  That 
court  ordered  'a  new  trial  in  all  four  cases, 
which  were  submitted  at  the  second  trial  on 
the  evidence  taken  at  the  first  one.  The  trial 
judge,  deeming  that  the  opinion  of  the  Su- 
preme Court  was  dispositive  of  all  the  cases, 
directed  a  verdict  for  defendant  in  each  of 
them;  and  this  action  constitutes  the  sole 
ground  of  attack  in  this  court  on  the  four 
judgments  thus  entered. 

(11  In  the  case  of  Carrie  S.  Horandt,  ex- 
ecutrix of  Christopher  Horandt,  deceased, 
who  was  driving  the  automobile,  the  judg- 
ment shonld  be  affirmed,  upon  the  ground  of 
the  contributory  negligence  of  said  deceased. 


We  concur  in  the  view  of  the  Supreme  Court 
that,  imder  the  circumstances  shown  to  have 
existed  at  the  time  and  place  of  the  accident, 
Mr.  Horandt  was  legally  chargeable  with  no- 
tice of  the  presence  of  a  railroad,  and,  be- 
ing 80  chargeable,  was  guilty  of  contributory 
negligence  in  failing  to  discover  the  ap- 
proaching train  in  time  to  avoid  collision. 
On  this  phase  of  the  case  I  am  authorized 
to  say  that  the  latter  part  of  the  Supreme 
Court  opinion  (78  N.  J.  Law,  196  to  198,  73 
Atl.  93),  satisfactorily  expresses  the  views  of 
a  majority  of  this  court,  and  the  judgment 
against  the  executrix  is  accordingly  affirmed 
on  the  grounds  therein  stated. 

[2]  With  respect  to  the  other  three  cases 
we  reach  a  different  result  These  plaintiffs 
were  passengers  in  the  automobile,  and,  con- 
sequently, as  pointed  out  in  the  Supreme 
Court  opinion,  not  chargeable  with  the  con- 
tributory negligence  of  the  driver,  nor  was 
any  claim  made  that  they  were  individually 
negligent  Was  there,  then,  any  question  of 
negligence  on  the  part  of  the  railroad  com- 
pany that  should  have  been  submitted  to  the 
jury?  On  this  branch  of  the  case  the  trial 
judge  construed  the  Supreme  Court  opinion 
as  holding  that  no  case  for  the  jury  had  been 
made  out  We  agree  that  none  was  made  out 
on  the  theory  of  failure  to  ring  the  crossing 
bell,  and  none  on  the  theory  that  the  place 
was  one  of  special  danger,  demanding  extra 
precaution  on  the  part  of  the  railroad  com- 
pany. But  we  do  not  think,  and  do  not  in- 
terpret the  opinion  as  holding,  that  there  was 
no  case  for  the  jury  on  the  absence  of  statu- 
tory signals  by  bell  or  whistle.  All  that  we 
understand  that  court  to  have  decided  on 
this  phase  of  the  case  Is  that  the  verdict  for 
plaintiff  was  against  the  weight  of  evidence. 
If  it  had  Intended  to  say  that  a  direction  for 
defendant  on  this  ground  was  proper,  the 
discussion  of  contributory  negligence  in  the 
case  of  the  executrix  would  have  been  need- 
less. 

[3]  Assuming  that  the  Supreme  Court 
rightly  decided  that  the  three  verdicts  in  fa- 
vor of  the  passengers  were  against  th^ 
weight  of  evidence,  the  question  of  omission 
of  statutory  signals  still  remained  one  for  a 
second  jury  to  pass  upon.  Whether  a  sec- 
ond verdict  on  Identical  .evidence  ought  to 
stand,  or  he  likewise  set  aside,  is  beside  the 
question  at  present  Suffice  it  to  say  ttiat 
whatever  the  Supreme  Court  may  have  de- 
cided as  to  the  preponderance  of  evidence — a 
question  not  cognizable  by  this  court  in  such 
a  case  as  this — a  substantial  conflict  of  tes- 
timony was  presented.  Nine  witnesses,  in- 
cluding the  three  plaintiffs,  testified  to  bear- 
ing neither  bell  nor  whistle.  True,  their  evi- 
dence was  negative;  but  It  Is  not  valueless  if, 
as  seems  to  have  been  the  case,  they  were 
near  enough  to  hear  a  whistle,  if  blown,  or  a 
bell,  if  rung.  They  were  contradicted  by  wit- 
nesses who  said  they  did  hear  bell  or  whistle, 
or  both.    Without  going  into  the  details  of 
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tbe  evidence,  we  tbink  tbat  a  Jury  qnesaon 
on  this  point  was  fairly  presented,  and  tbat 
tbe  trial  Judge  erred  in  treating  it  on  tbe 
second  trial  as  a  court  question.  Tbe  judg- 
ments under  review  in  tbe  tbree  cases  of  tbe 
passengers  in  tbe  automobile  will  be  accord- 
ingly reversed,  to  tbe  end  tbat  a  venire  de 
novo  issue  in  eacb  of  said  cases. 

Tbe  judgment  in  tbe  case  of  Carrie  S.  Ho- 
randt.  Executrix,  y.  Central  Railroad  Com- 
pany of  New  Jersey,  was  affirmed  by  tbe  fol- 
lowing vote: 

For  afBrmance — Tbe  CHIEP  JUSTICE,  and 
SWAYZE,  REED,  TRENCHAKD,  PARKER, 
BERGEN,  VOORHEES,  BOGERT,  VBEDEN- 
BURGH,  and  VROOM,  JJ.    10. 

For  reversal— Tbe  CHANCELLOR,  and 
GARRISON,  MINTURN,  and  CONGDON, 
JJ,    4. 

Tbe  judgments  in  tbe  cases  of  Carrie  S. 
Horandt,  Rutb  Horandt,  and  Reinbardt  Ben- 
der V.  Central  Railroad  Company  of  New 
Jersey  were  reversed  by  tbe  following  vote: 

For  affirmance — None. 

For  reversal— The  CHANCELLOR,  CHIEF 
JUSTICE,  and  GARRISON,  SWAYZE, 
REED,  TRENCHARD,  PARKER,  BERGEN, 
VOORHEES,  MINTURN,  BOGERT.  VRED- 
ENBDRGH,  VROOM,  and  CONGDON,  JJ.  14. 


SCULLY  V.  MANCHESTER  ST.  BY. 

(Sapreme  Court  of  New  Hampshire.    Hillsbor- 

ough.    May  7,  1912.) 

1.  Witnesses    (|  S11»)—Cbbdibiutt— Evi- 
dence. 

A  witness  having  testified  tbat  about  the 
time  of  tbe  accident  ne  saw  a  street  car  passt 
at  a  speed  of  18  or  20  miles  an  hour,  tbe 
question  asked  by  the  court  whether  its  speed 
was  the  subject  of  comment  by  him  and  others 
was  competent,  for  testing  his  credibility. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  §{  1072-1075;    Dec.  Dig.  {  311.»J 

2.  Trial  (|  48*)— Reception   op  Evidence- 
Evidence  Admissible  fob  One  Pobpose. 

Testimony  being  competent  for  testing  the 
credibility  of  witness,  even  if  incompetent  for 
(Sthei  purposes,  its  admission  was  not  error. 
•  [Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  120;   Dec.  Dig.  {  48.*] 

Transferred  from  Superior  Court,  Hills- 
borough County;  Cbamberlin,  Judge. 

Action  by  William  I.  Scully,  administra- 
tor, against  tbe  Manchester  Street  Railway, 
for  negligence  of  defendant,  resulting  In  death 
of  plaintllTa  intestate.  Verdict  for  plain- 
tiff, and  case  transferred  from  superior  court 
on  defendant's  exception.  Exception  over- 
ruled. 

One  point  in  issue  was  tbe  speed  of  the 
car  which  collided  with  tbe  intestate.  A 
witness  for  tbe  plaintiff  having  testified  that 
about  the  time  of  tbe  accident  be  saw  an- 
other car  pass  by  at  tbe  rate  of  18  or  20 
miles  an  hour,  he  was  asked  by  the  court 
wbetber  tbe  speed  of  tbe  car  was  tbe  subject 
of  comment  by  himself  or  others.     Subject 


to  tbe  defendants'  exception,  he  was  allowed 
to  answer  tbat  It  was. 

Taggart,  Burrougbs  &  Wyman,  of  Man- 
chester, for  plaintiff.  Burnham,  Brown, 
Jones  A  Warren,  of  Manchester,  for  de- 
fendant 

WALKER,  J.  [1,2]  The  question  wag 
clearly  competent  for  tbe  purpose  of  testing 
the  credibility  of  tbe  witness.  If  be  bad  an- 
swered tbe  question  in  the  negative,  it  would 
have  bad  some  tendency,  under  tbe  drcum- 
Btances,  to  show  tbat  be  was  exaggerating 
tbe  speed  of  tbe  car,  while  tbe  afflrmatlTe 
answer  which  he  gave  tended  to  show  be 
was  teUing  tbe  troth.  As  the  testimony 
was  at  least  competent  for  this  purpose,  its 
admission  was  not  error,  even  if  it  was  bi- 
oompetoit  for  other  purposes.  Haskell  v. 
RaUway,  73  M.  H.  687,  64  AU.  186;  Robin- 
son V.  StaU,  74  N.  H.  310,  67  AtL  677;  Conn. 
River  Power  Co.  t.  Dickinson,  75  N.  H.  353, 
358,  74  Atl.  585. 

EiXception  overruled.    AU  concurred. 


FOSTER  V.  HARGATH  et  aL 
(Supreme  Court  of  New  Etempsbire.     Merri- 
mack.   May  7,  1912.) 

Wills    (|   684*)— Constbuction— Testamss- 

TABT  Tbust — Shabb  Devised. 
'  A  testamentary  trust  recited  tbat  it  wu 
testator's  desire  tbat  his  executor  be  trustee 
of  the  estate  during  the  lifetime  of  his  sisters, 
and  on  tbe  death  of  the  survivors  of  tbe  sis- 
ters, after  payment  of  certain  legacies,  he 
should  pay  "the  residuum  of  my  said  estate 
•  •  •  to  the  residuary  legatee,  •  •  ♦ 
less  the  expenses  incident  to  the  care  and  ad- 
ministration of  said  estate  by  my  said  ezeco- 
tor,  acting  as  trustee.  It  being  my  wish  and 
intention  tbat,  in  addition  to  the  payment  of 
debts,  expenses  of  last  sickness,  there  shall  be 
deducted  the  usual  and  ordinary  expenses  <>t 
administration  of  my  said  estate  by  my  said 
executor,  before"  it  vests  in  him  as  trustee. 
Held,  that  testator's  sisters  were  entitled  to 
the  gross  income  of  trust  estate;  tbe  last 
clause  merely  limiting  tbe  estate  in  which  they 
should  have  the  income,  and  not  referring  to 
the  same  expenses  mentioned  in  the  prior 
clause. 

[Ed.  Note.— For  other  cases,  see  WiUs,  Cent 
Dig.  {{  1614-1628;  Dec.  Dig.  |  684.*] 

Transferred  from  Superior  Court,  Merri- 
mack County;    Mitchell,  Judge. 

Suit  by  William  H.  Foster,  trustee,  against 
Ellen  Hargate  and  another.  Case  trans- 
ferred from  the  superior  court  Case  dis- 
charged. 

Tbe  trust  is  created  by  the  fourth  clause 
of  the  codicil,  tbe  material  parts  of  which 
are  as  follows:  "It  is  my  desire  that  my 
said  executor  •  •  •  be  not  only  my  ex- 
ecutor, •  •  •  bat  tbat  he  also  be  trustee 
of  my  estate  during  tbe  lifetime  of  both  of 
my  said  sisters,  *  •  •  and  upon  tbe 
death  of  the  last  survivor  of  my  sisters,  aft- 
er tbe  payment  of  tbe  legacies  provided  in 
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said  will,  pay  the  residaum  of  tay  said  es- 
tate, or  deliTer  the  same,  to  the  residuary 
legatee,  *  •  •  less  the  expenses  incident 
to  the  care  and  administration  of  said  estate 
by  my  said  executor,  acting  as  trustee.  It 
being  my  wish  and  Intention  that,  in  addi- 
tion to  the  payment  of  debts,  expenses  of 
last  sickness,  there  shall  be  deducted  the 
usual  and  ordinary  expenses  of  administra- 
tion of  my  said  estate  by  my  said  executor, 
before  my  estate  vests"  in  him  as  tmstee. 

William  H.  Foster,  of  Concord,  pro  se. 
TiiRgart,  Tuttle,  Burroughs  &  Wyman,  of 
JlancheBter,  for  cestuis  que  trustent.  Fos- 
ter &,  Lake,  of  Concord,  for  residuary  leg- 
atee. 

YOUNG,  J.  The  testator's  sisters  are  not 
entitled  to  the  whole  of  the  Income  of  the 
trust  estate.  If  the  expenses  mentioned  In 
the  final  clause  of  tills  section  of  the  codi- 
cil are  the  same  as  those  mentioned  in  the 
clause  which  precedes  It  If  the  words  the 
testator  used  are  given  their  ordinary  mean- 
ing, "by  expenses,"  in  the  final  clause,  is  in- 
tended those  Incident  to  the  settlement  of 
the  testator's  estate,  for  they  are  the  "usual 
and  ordinary  expenses  of  administration," 
and  are  to  be  deducted  "before  my  estate 
vests"  In  the  trustee;  and  by  "expenses" 
mentioned  in  the  preceding  clause  is  intend- 
ed those  incident  to  the  administration  of 
the  tmst,  for  they  are  the  expenses  incident 
"to  the  care  •  •  *  of  said  estate  by  my 
said  executor,  acting  as  trustee,"  and  are 
not  to  be  deducted  until  the  trust  estate  is 
finally  distributed.  It  Is  probable,  there- 
fore, that  the  expenses  the  testator  had  in 
mind  In  the  final  clause  are  not  the  same  as 
those  In  the  clause  which  precedes  it;  in 
other  words,  that  the  final  clause  is  not  in- 
tended to  explain  what  expenses  are  meant 
in  the  clause  which  precedes  it,  but  to  limit 
the  estate  of  which  the  testator's  sisters  are 
to  have  the  income. 

It  follows,  therefore,  that  the  testator 
probably  Intended  to  give  bis  sisters  the 
whole  of  the  income  of  the  trust  estate, 
when  he  said  that  the  expenses  incident  to 
its  care  and  administration  are  to  be  de- 
ducted from  the  residuum  before  It  iB  deliv- 
ered to  the  residuary  legatee. 

Case  discharged.    All  concurred. 


t'xrrarD  states  fidelity  &  guab- 

ANTY  CO.  V.  LITTLE  et  al..  Board  of 
license  Com'rs. 
(Supreme  Court  of  New  Hampshire.    Hillsbor- 
ough.   May  7,  1912.) 
L  IwToxicATiNO  LigtroBs  (8  87*)— Licensb— 

FOBFEITUBK     OF     RiOHTB    —    LIABILITY     OF 
S0KEITKS. 

Under  Laws  1003,  c.  96,  }  14,  which  pro- 
Tides  that  a  license  for  the  sale  of  liquor  may 


be  revoked  at 
of  the   act  is 


any  time  where 
violated   by  the 


any  provision 
holder   or  his 


agent  or  any  person  in  charge  of  the  prem- 
ises, a  licensee's  sale  or  assignment  of  his 
stock  and  retirement  from  business  does  not 
discharge  the  sureties  on  his  bond. 

[Ed.  Note. — For  other  cases,  see  Intoxicat- 
ing Liquors,  Cent.  Dig.  i  90;   Dec.  Dig.  {  87.*] 

2.  Intoxicating  Liquobs  (J  87*)— License— 
Tkansfeb— Offense  afteb  Tbansfeb— Lia- 
biutt  of  subeties. 

Under  Laws  1903,  c.  96,  t  12,  which  pro- 
vides that  a  licensee  may  sell  his  license  upon 
malring  a  new  application  and  bond  by  the  pur- 
chaser and  the  presentation  of  the  license  to 
the  board  of  commissioners  for  its  consent, 
and  that  no  sale  or  transfer  shall  be  made  ex- 
cept in  accordance  with  the  act,  a  transfer  not 
assented  to  by  the  board  is  not  valid  as  against 
the  state,  and  the  transferror  remans  the  li- 
censee responsible  to  the  state  on  his  bond. 

[Ed.  Note. — For  other  cases,  see  Intoxicat- 
ing  Liquors,   Cent   Dig.   {   90;    Dec.   Dig.   § 

Transferred  from  Superior  Court  Hills- 
borough County:  Plummer,  Judge. 

Petltton  by  the  United  States  Fidelity  & 
Guaranty  Company  against  Cyrus  H.  Little 
and  others.  Board  of  License  Commissioners. 
Transferred  without  ruling  from  the  supe- 
rior court    Petition  dismissed. 

Petition  for  the  cancellation  of  a  bond  to 
the  state  given  by  one  Howe  who  on  May  1. 
1905,  was  granted  a  third-class  license  for 
the  sale  of  liquor  at  S65  Elm  street,  in  Man- 
chester, by  the  defendants,  the  board  of  li- 
cense commissioners.  Howe  filed  the  bond 
which  was  executed  by  himself  as  principal 
and  the  plaintiff  as  surety  to  secure  his 
strict  adherence  to  the  terms  of  the  license. 
He  thereupon  engaged  in  the  liquor  business 
at  the  place  designated  and  so  continued  un- 
til August  4,  1905,  when  he  made  a  common- 
law  assignment  for  the  benefit  of  his  cred- 
itors of  all  his  property  to  one  Bodwell,  who 
accepted  the  same  and  took  full  possession 
of  the  premises.  Howe  also  delivered  to 
Bodwell  the  liquor  license.  August  20,  1905, 
Howe  unlawfully  entered  the  premises  and 
gave  some  of  the  liquor  remaining  there  to 
two  little  girls.  Upon  complaint  for  this  act 
to  the  board  of  license  commissioners,  a 
hearing  was  had  on  September  15th,  the  li- 
cense was  revoked  and  canceled,  and  a  de- 
mand was  made  for  the  amount  of  the  bond. 
In  December  the  plaintiff  brought  this  peti- 
tion for  a  cancellation  of  the  bond.  No  ob- 
jection was  made  to  the  form  of  the  proceed- 
ing. The  question  whether  ui)on  the  facts 
the  prayer  of  the  petition  should  be  granted, 
or  whether  the  petition  should  be  dismissed, 
was  transferred  without  ruling  from  the 
May  term,  1911,  of  the  superior  court  by 
Plummer,  J. 

Taggart.  Burroughs  &  Wyman  and  Wil- 
liam J.  Starr,  all  of  Manchester,  for  plain- 
tiff. Edwin  G.  Eastman,  Atty.  Gen.,  for  de- 
fendants. 

WALKER,  J.  [1]  There  Is  no  contention 
tliat  Howe's  act  of  giving  the  liquor  to  the 
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little  girls  was  not  an  offense  which  Justified 
the  commissioners  In  revoking:  the  license 
and  claiming  a  forfeiture  of  the  bond,  if 
Howe  at  that  time  bad  beoi  carrying  on  the 
business  under  his  license.  But  it  is  urged 
that  previous  to  his  alleged  offense  Howe 
had  disposed  of  the  business  he  was  licensed 
to  carry  on  at  365  Elm  street  by  a  common- 
law  assignment  of  it  to  Bodwell,  together 
with  the  license  issued  to  him  by  the  board 
of  license  commissioners,  and  that  thereupon 
he  ceased  to  be  a  licensee  and  the  bond 
became  Ineffective  as  security  for  his  subse- 
quent acts.  The  simple  fact  that  he  sold  or 
assigned  his  s^ock  and  retired  from  the  busi- 
ness did  not  amount  to  an  abrogation  of  the 
license  or  relieve  him  of  the  responsibilities 
assumed  by  him  as  a  licensee,  nor  did  It  dis- 
charge the  sureties  upon  his  bond.  That 
this  was  the  intention  of  the  Iiegislature  is 
apparent  from  section  14,  c.  95,  Laws  1903, 
where  it  Is  provided:  "At  any  time  after  a 
license  has  been  issued  to  any  person,  the 
same  may  be  revoked  and  cancelled  by  said 
board,  If  any  material  statement  in  the  ap- 
plication of  the  holder  of  the  same  was  false, 
or  if  any  provision  of  this  act  is  violated 
at  the  place  designated  in  the  said  license 
by  the  holder  of  the  same,  or  by  his  agents, 
servants,  or  any  person  whomsoever  In 
charge  of  said  premises."  The  holder  of 
the  license  cannot  avoid  the  consequences  of 
a  Violation  of  its  terms  by  transferring  the 
business  to  another.  So  long  as  the  license 
stands  In  his  name,  he  is  a  licensee  and  not 
a.nonllcensee  and  is  responsible  for  Illegal 
acts  done  by  "any  person  whomsoever  in 
charge  of  said  premises,"  even  though  such 
person  may  be  his  vendee  or  assignee.  Such, 
at  least,  seems  to  be  the  meaning  of  the 
statute,  and,  if  that  view  is  correct,  it  is 
difficult  to  see  why  Howe  is  not  responsible 
as  a  licensee  for  his  Illegal  act,  though  com- 
mitted after  his  voluntary  assignment,  or 
why  that  fact  furnishes  a  defense  to  an  ac- 
tion on  his  bond. 

In  State  v.  Corron,  73  N.  H.  434,  446,  62 
Atl.  1044,  1046  (6  Ann.  Cas.  486),  it  Is  said: 
"One  of  the  terms  of  the  license,  either  ex- 
pressed therein  or  understood  from  the 
language  of  the  act,  was  therefore  that  the 
provisions  of  the  act  should  not  be  violated 
at  the  place  designated  in  the  license  by  the 
holder  himself  or  by  any  of  the  persons 
named  above.  Such  violation  by  any  of 
these  persons  would  constitute  a  breach  of 
the  bond  conditioned  upon  constant  adher- 
ence to  the  terms  of  the  license."  If  during 
the  term  of  license  the  licensee  turns  over 
the  control  and  management  of  the  designat- 
ed place  to  others,  who  violate  the  provi- 
sions of  the  license,  his  bond  may  be  for- 
feited. Whether  the  transaction  as  between 
parties  to  It  is  deemed  to  be  a  sale  or  not 
is  immaterial  in  the  absence  of  knowledge 
of  It  by  the  commissioners.  A  sale  does  not 
relieve  the  person  to  whom  they  issued  the 


license  of  the  duties  he  volnntarlly  assumed 
thereunder  in  relation  to  the  conduct  of  the 
business  whldi  they  permitted  to  be  carried 
on  at  the  designated  place.  When  Howe 
therefore  assigned  his  business  to  Bodwell, 
he  still  remained  the  responsible  licensee  he 
was  before,  unless  the  assignment  of  all  hU 
property  for  the  benefit  of  bis  creditors  and 
the  delivery  of  his  license  to  the  assignee 
was  a  valid  method  of  transferring  the  li- 
cense as  against  the  state. 

[2]  Section  12  of  the  license  act  provides: 
"The  person  to  whom  a  license  is  issued,  ex- 
cept a  pttarmadst,  may  sell,  assign,  and 
transfer  such  license  during  the  time  for 
which  it  was  granted  to  any  other  person 
not  forbidden  to  traffic  In  liquor  under  the 
terms  of  this  act,  •  •  •  upon  the  mak- 
ing and  filing  of  a  new  application  and  bond 
by  the  purchaser,  in  the  form  and  manner 
provided  for  the  original  application  and 
bond,  and  the  presentation  of  the  license  to 
said  board,  who  shall  write  or  stamp  across 
its  face  the  words,  'Consent  is  hereby  given 

for  the  transfer  of  this  license  to  '•■ 

Provided,  however,  that  no  such  sale,  trans- 
fer, or  assignment  shall  be  made  except  in 
accordance  with  the  terms  of  this  act"  Evi- 
dently this  provision  of  the  statute  was  In- 
tended as  a  protection  to  the  state  against 
the  transfer  of  licenses  to  irresponsible  par- 
ties. So  far  as  the  state  is  concerned,  the 
licensee  is  not  permitted  by  a  mere  transfer 
or  sale,  unassented  to  by  the  commissioners, 
to  relieve  himself  of  the  obligations  of  that 
position  and  install  another  in  his  stead.  Be 
acquires  a  personal  privilege  to  traffic  in 
liquors  at  a  particular  place  which  is  not 
absolute  property  transferable  at  his  pleas- 
ure. 

Under  a  similar  statute  the  court  say  in 
Gllday  v.  Warren,  69  Conn.  237,  239,  37  Atl. 
494,  495:  "Since  the  law  prohibits  the  sale 
of  the  intoxicants  without  a  license,  it  fol- 
lows that  the  granting  of  the  license  con- 
fers a  right  which  previous  thereto  did  not 
exist.  •  *  •  This  right  is  personaL  It 
cannot  be  transferred  except  by  virtue  of 
the  express  provisions  of  the  statute  (sec- 
tion 3071).  If  It  Is  done  by  virtue  of  such 
enactment,  it  must  be  done  in  strict  com- 
pliance and  accordance  therewith.  The 
transfer  must  be  with  the  consent  of  the 
county  comniissioners,  and  it  must  be  to  a 
suitable  person,  and  upon  this  the  county 
commissioners  decide  in  giving  or  withhold- 
ing tbelr  consent.  But  further,  not  only  must 
the  person  be  suitable  and  the  consent  of  the 
county  commissioners  granted,  but  the  pro- 
ceedings must  be  in  the  prescribed  form,  em- 
bracing an  application,  a  recommendation, 
and  a  bond,  as  reqtiired  of  the  person  to 
whom  the  license  was  originally  granted. 
That  all  of  these  things  are  essential  to  the 
creation  of  the  right  in  the  transferee  Is  evi- 
dent both  from  the  very  character  of  soch 
right  and  also  from  the  language  employed 


Digitized  by  CjOOQIC 


B.U 


BBOWN  y.  CURRAN 


615 


in  the  statute  providing  what  sball  be  done, 
uot  by  tbe  person  to  whom  the  license  Is, 
but  by  the  one  to  whom  It  Is  to  be,  trans- 
ferred, making  these  acts  therefore  preced- 
ent conditions  to  any  transfer  of  the  right." 

"Such  license,  when  Issued,  Is  not  a  con- 
tract between  the  municipality  and  the  li- 
censee In  which  the  latter  has  a  vested 
right,  bnt  it  Is  a  mere  permit  which  is  not 
transferable  except  such  transfer  be  author- 
ized by  ordinance,  and  then  only  In  the 
manner  and  form  prescribed."  Hill  v.  Sher- 
idan, 128  Mo.  App.  416,  419,  107  S.  W.  426, 
427.  That  a  liquor  license  is  not  assignable 
under  Massachusetts  law  so  as  to  bind  the 
licensing  board  is  clearly  stated  in  Tracy  v. 
Glnzberg,  189  Mass.  260,  75  N.  E.  637.  See, 
also.  Commonwealth  v.  Lavery,  188  Mass. 
13,  73  N.  E.  884;  Hall  v.  Hoagland,  38  N. 
J.  Law,  350;  Joyce,  Intox.  Liq.  |  298;  25 
Cyc.  625. 

If  Howe's  assignment  in  some  sense  trans- 
ferred to  the  assignee  bis  right  to  sell  in- 
toxicating liquors,  and  if  as  to  him  It  trans- 
ferred the  license  (In  re  Wiesel  [D.  C]  173 
Fed.  718),  it  did  not  bind  the  state.  As  to 
the  state,  he  remained  the  licensee  and  was 
responsible  to  it  in  that  character  for  the 
conduct  of  the  business  at  the  place  desig- 
nated when  he  entered  the  building  and  fur- 
nished the  little  girls  with  liquor.  As  he 
thus  violated  the  terms  of  his  license,  bis 
bond  became  liable  to  forfeiture  therefor. 

The  order  must  be  petition  dismissed.  All 
concurred. 


CLARK  V.  CLAKK. 

(Supreme  Court  of  New  Hampsliire.    Orafton. 

May  7,  1012.) 

1.  WrrNESBES  (g  178*)— COMPETENCT— Tbans- 
ACTIORB   WITH    DECEDENT. 

Where  defendant  administrator  took  the 
plaintiifa  deposition  as  to  a  claim  against  dece- 
dent's estate,  he  thereby  Irrevocably  elected  to 
make  plaintiff  a  witness  in  the  case,  and  it  was 
error  to  thereafter  exdade  plaintiff  from  testi- 
fying for  himself. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Ctnt.  Dig.  H  722-725;  Dec.  Dig.  i  178.*] 

2.  Depobitionb    (I   86*)— Right   to   Usk  — 
Waitkb. 

Where  defendant  took  the  plaintiff's  depo- 
sition, and  plaintiff's  counsel  waived  the  de- 
fendant's obligation  to  file  the  deposition  as 
rec^uired  by  Pub.  St.  1901,  c.  225,  {  11,  this 
vaiver  did  not  take  from  the  deposition  its 
diaracter  as  evidence,  or  avoid  right  of  plain- 
tiff to  use  the  deposition  at  the  trial,  where  the 
plaintiff's  counsel  did  not  understand  that  it 
shonid  hare  such  an  effect. 

[Ed.  Note. — For  other  cases,  see  Depositions, 
Cent.  Dig.  i|  234-236^^ ;  Dec.  Dig.  i  8U.*] 

ExoQttlons  from  Superior  Court,  Grafton 
County. 

Presentation  of  claim  by  Ira  P.  Clark 
against  t^esUe  A.  Clark,  administrator. 
From  the  disallowance  of  the  claim  against 
tbe  deoedoif 8  estate,  Clark  appealed.  Aft- 
er the  appeal  was  taken,  the  defendant  sum- 


moned the  plaintiff  to  give  his  deposition. 
Before  it  was  taken,  counsel  agreed  to  waive 
tbe  defendant's  obligation  to  file  the  deposi- 
tion, as  required  by  section  11,  c.  225, 
Public  Statutes.  The  defendant  Intended  to 
avoid  the  right  of  the  plaintiff  to  use  the 
deposition  at  the  trial  by  means  of  this 
agreement,  bnt  the  plaintiff  had  no  such  un- 
derstanding. At  the  trial  the  defendant  did 
not  elect  to  become  a  witness.  The  plain- 
tiff was  excluded  from  testifying  generally, 
and  excepted.    Exception  sustained. 

Alvin  F.  Wentworth,  of  Plymouth,  for 
plaintiff.  Edward  J.  Cnmmings,  of  Uttleton, 
for  defendant 

PEASLEE,  T.  [11  By  taking  the  plalntirs 
deposition,  the  defendant  made  the  plaln- 
tifF  a  witness  in  the  case.  A  person  giving 
a  deposition  Is  a  witness,  and  his  answers 
to  the  questions  put  to  him  are  testimony. 
The  act  of  the  administrator  in  thus  calling 
the  adverse  party  to  testify  in  the  cause 
was  an  election  on  his  part  to  testify  gen- 
erally. The  finding  in  the  case  that  there 
was  no  such  election  at  the  time  of  the  trial 
is  a  conclusion  of  law,  and  not  controlling 
here.  Palmer  v.  Bass,  69  N.  H.  300,  41  Atl. 
447.  Having  so  elected,  he  could  not  with- 
draw his  election  to  the  manifest  detriment 
of  his  opponent. 

[2]  The  agreement  made  by  counsel  before 
the  deposition  was  taken  does  not  affect  the 
result.  It  merdy  relieved  the  administra- 
tor from  the  du^  to  file  the  deposition  at 
once.  P.  S.  c.  225,  {  11.  It  did  not  take 
from  the  deposition  its  character  as  evi- 
dence, but  merely  left  it  to  be  dealt  with 
like  a  deposition  of  one  not  a  party.  The 
understanding  of  the  administrator's  coun- 
sel that  by  this  agreement  he  had  avoided 
the  usual  legal  consequences  of  calling  the 
adverse  party  as  a  witness  Is  ImmaterlaL 
The  opposing  counsel  had  no  such  under- 
standing, and  the  agreement  of  the  parties 
does  not  go  to  such  an  extent  The  plain- 
tiflF  was  a  competent  wltaess  for  himself  at 
the  trial. 

Exception  sustained.    All  concurred. 


BROWN  V.  CURRAN  et  aL 

BRIQHTMAN  v.  SAME. 

(Supreme  Court  of  Rhode  Island.     May  27, 
1912.) 

1.  Dedication   (§  19*)  —  Wats— Cbeation— 
Plats— Easements. 

The  owners  of  adjacent  land  making  sep- 
arate plats  thereof  may  agree  to  a  scheme 
providing  for  a  street  between  the  two  plats 
contemplating  that  tbe  land  left  for  the  street 
shonid  be  open  and  that  their  grantees  should 
have  an  easement  or  right  of  way  over  the  en- 
tire length  thereof. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  H  35,  37-47;   Dec.  Dig.  |  19.*] 
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2.  DeOicatiow  (§  29*)— Abandonment. 

Where  the  propnetors  of  adjacent  land 
on  platting  the  same  indicated  an  intention 
that  a  street  should  be  laid  out  between  the 
two  plats,  part  of  the  land  being  taken  from 
each  side,  but  a  waU  divided  their  landa  and 
such  wall  and  a  succeeding  fence  thereafter  re- 
mained, and  the  land  was  afterwards  sold  un- 
der covenants  of  warranty  by  a  description  in- 
cluding the  streets  so  shown  on  the  plat  as 
laid  out,  and  the  property  so  attempted  to  be 
dedicated  had  been  used  by  the  grantees  in 
the  same  way  as  the  adjacent  land,  any  ease- 
ment which  might  have  arisen  from  the  orig- 
inal dedication,  if  any,  was  abandoned  and  ex- 
tinguished. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  g  79;  Dec  Dig.  §  29.*] 

3.  Dedication   (|  19*)— What  CoNsnTtxTBa 
— FiUNo  Plat — Sale  of  Pkopertt. 

In  general  the  filing  of  a  plat  showing  lots 
and  streets  and  the  sale  of  a  single  lot  with 
reference  to  the  plat  will  complete  the  dedica- 
tion, after  which  it  cannot  be  recalled  by  the 
owner;  the  time  of  actual  opening  of  the 
streets  being  left  to  the  proper  local  authori- 
ties. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent.  Dig.  {g  35,  87-47;  Dec.  Dig,  i  19.*] 

4.  Dedication  ($  29*)— Streets— Riohts  or 
Public— AcoEPTANCK. 

Though  the  filing  of  a  plat  of  lots  and 
streets  and  the  selling  of  land  with  reference 
thereto  is  a  dedication  as  to  the  owner  of  the 
land,  it  may  be  revoked  at  the  instance  of  the 
original  owners  and  their  grantees  in  so  far 
as  the  public  is  concerned  until  there  has  been 
a  sufficient  acceptance  thereof  either  by  user 
or  by  action  of  the  public  authorities. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent.  Dig.  {  79;   Dec.  Dig.  g  29.*] 

6.  Dedioahon    (|  44*)  — Stbekts  — Accept- 
ance. 

Evidence  lield  insufficient  to  show  an  ac- 
ceptance by  the  public  of  land  alleged  to  have 
been  dedicated  for  street   purposes. 

[EM.  Note. — For  other  cases,  see  Dedication, 
Cent.  Dig.  gg  85-87;  Dec.  Dig.  g  44.*] 

6.  Evidence    (g   461*)— Pabol  Evidence- 
Dedication— Plat. 

Where  an  intention  to  dedicate  land  for 
street  purposes  is  evidenced  by  the  filing  of  a 
plat,  parol  evidence  as  to  the  intention  of  the 
persons  filing  the  plat  to  dedicate  the  land  for 
street  purposes  is  inadmissible;  such  proof 
being  competent  only  in  cases  of  implied  dedi- 
cation to  be  established  by  user,  etc. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  gg  2129-2133;   Dec.  Dig.  g  461.*] 

7.  Dedication  (g  43*)— Intention  of  Pas- 
ties. 

Where  the  owners  of  adjoining  land  plat- 
ted the  same  so  as  to  show  a  space  left  be- 
tween the  two  parcels  for  a  street,  the  parcels 
being  separated  by  a  wall,  evidence  of  acts  of 
the  platters  of  the  land  and  their  successors  in 
title  with  reference  to  the  use  of  the  land  so 
alleged  to  have  been  dedicated  was  admissible 
on  the  issue  whether  the  platters  agreed  to 
dedicate  the  strip  for  street  purposes, 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent.  Dig.  gg  83,  84;   Dec.  Dig.  g  43.*] 

Appeal  from  Superior  Court,  Newport 
County;   Darius  Baker,  Judge. 

Suits  by  Jeremiah  Brown  and  by  WllHam 
B.  Brlghtman  against  Daniel  V.  Curran  and 
others.  From  a  decree  in  favor  of  com- 
plainants, respondents  appeal.  AfiSrmed  and 
remanded. 


The  following  Is  the  opinion  of  Judge  Bak- 
er In  the  court  below: 

"The  complainant  Brown  In  his  bill  allegei 
that  he  Is  the  owner  of  certain  land  In  Tlver-  I 
ton  In  said  county,  being  those  lots  numbered 
31,  32,  33,  34,  35,  36,  37,  and  38  as  laid  out 
and  delineated  on  a  plat  of  land  entitled,  'A 
plat  of  land  of  Davol.  Easton.  Milne  and  Os- 
borne, and  Davol  and  Easton,'  surveyed  Au-  ' 
gust  10,  1871,  by  Benjamin  C.  Borden,  sur- 
veyor, which  said  plat  was  recorded  In  the 
town  clerk's  office  In  said  Tiverton  on  Janu- 
ary 1,  1872 ;  and  also  a  tract  of  land  shown 
on  said  plat  as  lying  Immediately  north  of 
said  lots  and  which  extends  easterly  from  the 
Town  Hall  road,  so  called,  to  the  center  line 
produced  northerly  of  the  way  shown  on 
said  plat  as  extending  north  and  south  ap- 
proximately through  the  center  of  said  plat, 
and  which  last  tract  is  bounded  east  on  said 
Town  Hall  road,  north  by  a  stone  wall  sepa- 
rating said  last-mentioned  tract  from  land  of 
the  resi)ondent  Anna  L.  Curran  about  110 
feet,  and  also  bounded  on  the  norAi  by  a 
fence  which  Is  In  continuation  westerly  of 
said  stone  wall  about  340  feet. 

"The  Brlghtman  complainants  allege  that 
they  are  owners  of  certain  land  In  said  Ti- 
verton, being  lots  numbered  39,  40,  41,  42,  43, 
44,  and  45  on  said  plat,  and  also  of  a  tract 
Immediately  to  the  north  of  said  lots  which 
extends  easterly  from  the  Main  road,  so 
called,  to  the  center  line  produced  northerly 
of  a  way  shown  on  said  plat  as  extendin:; 
north  and  south  approximately  through  the 
center  of  said  plat,  and  Is  bounded  on  the 
north  by  a  fence  which  extends  easterly 
from  the  Main  road,  so  called,  about  40  feet 
to  the  north  of  a  northerly  line  as  shown  on 
said  plat  of  said  numbered  lots  till  It  meets 
said  center  line  produced  as  aforesaid. 

"The  tract  of  land  secondly  described  in 
the  Brown  bill  of  complaint,  and  the  tract 
of  land  secondly  described  In  the  Brlghtman 
blU  of  complaint,  together  form  a  strip  of 
land  about  40  feet  In  width,  measured  from 
north  to  south,  extending  from  the  Town 
Hall  or  Highland  road  on  the  east  to  the 
Main  or  Shore  road  on  the  west,  and  bound- 
ing southerly  on  said  lots  of  said  Brown  and 
said  Brlghtman,  and  for  40  feet  on  said  way 
extending  north  and  south  approximately 
though  the  center  of  said  plat  and  constitute 
about  a  two-thirds  southerly  portion  of  North 
avenue,  as  shown  on  said  plat. 

"The  complainants  aver  that  the  respond- 
ents have  at  numerous  and  divers  timeit 
since  June  1,  1908,  entered  upon  said  tract 
last  above  referred  to  against  the  wish,  de- 
sire, and  command  of  the  complainants,  and 
have  committed  trespasses  thereon  frequent- 
ly, and  have  at  divers  times  knocked,  broken, 
and  cut  down  certain  fences,  posts,  gates, 
and  bars  which  the  complainants  were  law> 
fully  maintaining  on  said  tract,  and  also 
have  opened  and  left  open  said  gates;  that 
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the  respondents  have  repeated  said  acts  and 
threatened  to  continue  to  do  so.  The  com- 
plainants therefore  pray  that  the  respondents 
may  be  permanently  enjoined  and  restrained 
from  entering  npon  said  premises,  from 
breaking  down  the  gates,  fences,  posts,  and 
bars  npon  said  premises,  from  opening  and 
leaving  open  said  gates. 

"The  respondents  admit  the  doing  of  the 
acts  complained  of  as  trespasses  and  to  their 
threatening  to  continue  to  do  similar  acts, 
but  justify  their  doing  the  same  as  in  the 
exercLse  of  their  lawful  rights,  in  that,  first, 
there  is  an  easement  of  way  appertaining 
to  the  land  now  owned  by  said  Anna  L.  Cur- 
ran  of  and  over  the  entire  length  of  said 
North  avenue;  and,  second,  in  that  said 
North  avenue  is  a  public  way  over  which 
the  public  have  at  all  times  the  right  to  pass 
and  repass  without  any  obstruction  on  the 
part  of  the  complainants. 

"The  respondents  set  up  that  in  July,  1871, 
one  Eunice  S.  Robinson  was  the  owner  of  the 
tract  of  land  Immediately  to  the  north  of  the 
land  claimed  to  be  owned  by  the  complain- 
ants and  extending  from  Town  Hall  to  the 
ilata  or  West  road,  and  tlmt  on  July  5, 1871, 
she  caused  a  plat  of  said  land  to  be  made 
hy  said  .Benjamin  B.  Borden  and  had  the 
same  recorded  in  the  town  clerk's  office  In 
said  Tiverton  on  July  27,  1871. 

"On  said  Robinson  plat  the  land  is  divided 
Into  30  lots  similar  in  dimension  to  those 
on  the  plat  of  the  land  on  the  south,  and 
the  plat  also  shows  an  unnamed  way  40  feet 
in  width  running  north  and  south  approxi- 
mately about  halfway  between  said  Town 
Hall  road  and  said  West  road,  and  apparent- 
ly in  continuation  of  a.  similar  way  in  the 
land  to  the  south.  On  said  Robinson  plat 
the  lots  are  bounded  south  on  North  avenue 
and  north  on  Robinson  avenue,  60  feet  wide. 
By  deed  dated  July  7,  1871,  said  Eunice  S. 
Robinson  conveyed  to  James  S.  Anthony  lot 
No.  1  on  the  Robinson  plat  aforesaid,  which 
lot  by  mesne  conveyances  has  come  to  and 
Is  now  owned  by  the  respondent  Anna  L.  Cur- 
ran:  said  lot  No.  1  on  said  Robinson  plat 
being  bounded  southerly  on  North  avenue 
as  shown  on  said  plat.  The  plat  of  Davol 
and  others  shows  North  avenue  to  be  60  feet 
Tide.  There  is  nothing  on  the  Davol  plat 
to  indicate  that  North  avenue  is  not  laid  out 
entirely  from  the  Davol  land.  A  comparison 
of  the  measurements  of  the  east  and  west 
boundary  lines  of  the  two  tracts  purchased 
of  Charles  Manchester  by  Davol  and  others 
in  1871  with  measurements  on  the  plat  shows 
that  only  about  40  feet  in  width  of  North 
avenne  falls  within  the  Manchester  purchas- 
es, and  that  a  strip  of  about  20  feet  in  width 
of  tlie  north  portion  of  said  North  avenue  for 
Its  whole  length  was  not  owned  by  Davol 
and  bis  co-owners.  On  the  Robinson  plat 
running  through  North  avenue  for  its  whole 
length  and  about  20  feet  south  of  this  north 


boundary  line  is  indicated  a  line  wall.  It  is 
plain  that  the  portion  of  North  avenue  ly- 
ing to  the  north  of  this  line  wall  is  part  of 
the  Robinson  land. 

"The  respondents  aver  that  the  ancestors 
in  title  of  the  complainants,  said  Davol  and 
others,  and  the  respondents'  ancestors  in 
title  laid  out  their  respective  plats  in  pur- 
suance of  an  agreement,  scheme,  and  plan 
agreed  upon  between  them ;  that  It  was  their 
Intention  that  said  North  avenue  should  be 
thrown  open  as  a  street  and  that  their  gran- 
tees on  the  northerly  and  southerly  sides 
thereof  respectively  should  have  an  easement 
or  right  of  way  over  the  entire  length  thereof. 

[1,  2]  "Of  course  it  was  competent  for  the 
owners  of  the  adjacent  land  on  the  two  plats 
to  make  such  an  agreement,  and,  If  they 
properly  did  so,  the  said  easements  were  cre- 
ated. The  plats  certainly  have  features  from 
which  it  is  easy  to  infer  that  there -was 
some  mutual  or  common  understanding  be- 
tween the  parties  in  the  platting  of  the  ad- 
jacent properties.  Whether  such  under- 
standing was  embodied  in  such  form  as  to 
be  binding  upon  the  parties  under  the  stat- 
ute of  frauds  and  to  he  capable  of  creating 
an  easement  is  a  question.  1  am  by  no 
means  satisfied  that  the  filing  of  these  two 
plats,  not  simultaneously,  for  the  Davol  plat 
was  not  prepared  until  after  the  filing  of 
the  Robinson  plat,  without  other  evidence 
than  their  obvious  adaptation  to  each  other, 
is  sufficient  evidence  of  an  agreement  to  ef- 
fectively create  the  rights  of  way  claimed  by 
the  respondents.  All  the  oral  testimony  on 
the  point  negatives  the  existence  of  such  an 
agreement.  If  no  such  agreement  was  made, 
then  no  such  easements  were  created.  But  it 
does  not  seem  necessary  to  determine  wheth- 
er or  not  there  was  such  an  agreement,  be- 
cause, if  such  right  of  way  as  appurtenant 
to  the  respondents'  land  ever  existed,  it  has 
clearly  been  abandoned  and  extinguished. 
If  an  agreement  existed,  it  was  on  the  part 
of  Davol  and  others  to  throw  out  a  strip  of 
land  about  40  feet  In  width,  and  on  the  part 
of  Eunice  Robinson  to  throw  out  a  strip  of 
land  20  feet  in  width ;  the  two  taken  togeth- 
er to  constitute  a  street  or  way  60  feet  in 
width  called  North  avenue.  The  line  wall 
dividing  these  two  strips  has  in  part  remain- 
ed till  this  day,  and,  when  it  was  partially 
removed,  a  fence  was  Immediately  erected  in 
its  stead,  so  that  .running  down  through  its 
whole  length,  from  the  days  of  the  filing  of 
said  plats  to  the  present  time,  have  stood 
this  dividing  wall  and  fence.  In  other 
words,  if  the  intention  of  the  parties  was  to 
oiien  a  way  60  feet  wide,  they  abandoned 
such  Intention  by  falling  to  put  it  into  ef- 
fect by  removing  said  division  wall  and 
fence.  There  is  no  evidence  offered  that 
more  than  lot  No.  1  was  sold  by  reference  to 
the  Robinson  plat,  and  it  is  in  evidence  also 
that  the  ancestors  in  title  of  Mrs.  Curran 
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and  herself  have  together  occupied  and  used 
continually  as  a  portion  of  lot  1  the  20-foot 
strip  lying  between  said  stone  wall  and  the 
south  boundary  of  lot  1  as  shown  on  the 
Robinson  plat.  Furthermore  it  appears  that 
the  remainder  of  the  20-foot  strip  of  the 
Robinson  land  Indicated  as  part  of  North 
arenae  has  since  been  Included  in  a  convey- 
ance by  deed  ofi  all  the  rest  of  the  Robin- 
son land  other  than  lot  1  as  one  parcel,  In- 
cluding all  the  streets  shown  on  said  plat 
with  the  usual  covenants  of  warranty,  and 
that  the  successors  in  title  of  the  said  Eu- 
nice S.  Robinson  have  occupied  and  used 
as  their  own  such  20-foot  strip  in  the  same 
way  as  the  adjacent  land  on  the  north.  Un- 
der such  conditions  there  can  be  no  doubt 
that  if  «  right  of  way  as  appurtenant  to  lot 
1  of  tbe  Robinson  plat  In  North  avenue  was 
ever  created,  it  has  been  abandoned  and  ex- 
tinguished. Steere  v.  TlfCauy,  13  K.  I.  568; 
Baker  v.  Barry,  22  R.  I.  471,  48  Atl.  795. 

[3]  "But  Is  that  portion  of  North  avenue 
which  at  the  time  of  the  filing  of  their  plat 
belonged  to  Davol  and  others  as  co-owners, 
a  public  highway?  The  respondents  claim 
that  It  is.  If  BO,  it  is  such  by  virtue  of  ded- 
ication and  acceptance;  dedication  by  the 
owners  of  the  land  platted  on  the  plat  of 
Davol  and  others  above  referred  to  and 
acceptance  by  the  public.  Probably  It  is  or- 
dinarily held  that  the  filing  of  a  plat  show- 
ing lots  and  streets  and  the  sale  of  a  single 
lot  with  reference  to  the  plat  will  complete 
the  dedication,  and  that  the  owner  or  own- 
ers cannot  recall  the  dedication,  for  he  or 
they  leave  the  streets  to  be  opened  by  the 
proper  local  authorities  at  such  times  as 
the  public  Interest  may  require.  Elliott  on 
Roads  &.  Streets  (3d  Ed.)  vol.  1,  H  128,  129. 

"The  right  of  a  grantee  of  a  lot  on  such 
a  plat  to  use  and  to  have  used  by  the  public 
the  streets  delineated  on  the  plat  as  appur- 
tenant to  said  lot  is  unquestioned.  It  was 
so  decided  with  reference  to  said  North  av- 
enue and  lot  No.  31  on  said  Davol  plat  in 
the  case  of  Chapln  v.  Brown,  15  R.  I.  579. 
But  it  has  been  held  that,  'as  between  the 
original  owners  of  the  land  and  the  several 
grantees  of  parcels  thereof,  these  rights  are 
fixed,  but  until  the  public  has  in  some  way 
become  a  party  to  the  transaction  the  whole 
arrangement  Is  subject  to  be  rescinded  by 
the  joint  act  of  the  original  owners  and  of 
all  who  own  and  have  the  right  to  represent 
the  land  sold.'  Child  v.  Chappel,  0  N.  Y. 
246,  258.  This  quotation  appears  in  Clark 
V.  City  of  Providence,  10  R.  I.  437,  440, 
with  a  comment  that  it  well  expresses  'the 
law  and  common  sense  of  these  cases.' 

[4]  "It  would  seem  fair,  therefore,  to  re- 
gard it  as  the  law  of  this  state  that  the 
filing  of  a  plat  of  lots  and  streets  and  the 
selling  of  the  land  thereby  is  no  more  than 
an  incipient  dedication  so  far  as  the  public 
ia  concerned,  and  that  conditions  may  exist 


under  which  such  lnci)>lent  dedication  may 
be  revoked.  But,  whether  or  not  the  filing  by 
the  owners  of  land  of  a  plat  showing  the 
division  of  said  land  Into  lots  and  streets 
and  the  sale  of  lots  with  reference  to  such 
plat  constitutes  an  irrevocable  dedication 
for  public  use  of  such  streets,  nevertheless 
the  public  acquires  no  rights  in  such  streets 
until  there  has  been  sufficient  acceptance 
thereof  either  by  user  or  by  action  of  the 
public  authorities. 

[t]  "In  this  case,  therefore,  without  con- 
sidering whether  or  not  the  dedication  of 
North  avenue  has  been  rescinded,  and  even 
assuming  that  there  has  been  a  dedication 
of  North  avenue.  It  must  also  appear  that,  In 
order  for  it  to  be  regarded  as  a  public  high- 
way or  street,  it  has  been  accepted  as  sach 
by  user  of  the  public  as  there  is  no  claim 
of  acceptance  otherwise.  The  testimony 
shows  an  occasional  use  of  North  avenne 
during  its  whole  length  by  vehicles,  and 
more  frequently  for  a  short  distance  from 
the  West  road  and  from  Highland  road  bnt 
with  the  exceptions  mentioned  below,  prac- 
tically entirely  by  the  complainants  and 
their  ancestors  in  title  or  persons  visiting 
-them  on  lawful  occasions. 

"Mr.  Daniel  A.  Chapln  and  Dr.  Jad:Bon,  his 
tenant,  used  North  avenne  somewhat  about  25 
years  ago.  The  respondents  have  been  over 
North  avenue  a  few  times  within  the  past  ttco 
years.  I  do  not  think  that  there  Is  any  evi- 
dence which  definitely  shows  the  use  of  North 
avenue  with  vehicles  by  any  other  persons. 
On  September  5,  1881,  said  Mr.  Chapln  and 
others  presented  their  petition  to  the  town 
council  of  Tiverton  alleging  that  North  ave- 
nue 'is  highly  necessary  and  useful'  and 
praying  that  'said  highway  may  be  laid  oat 
and  opened  as  by  statute  •  •  •  provid- 
ed.' On  October  3,  1881,  said  petition  was 
denied.  Mr.  Chapln  by  deed  dated  Novem- 
ber 25,  1881,  became  the  purchaser  of  lot  31. 
In  1885  William  J.  Brightman,  the  father  of 
William  E.  Brightman,  one  of  the  complain- 
ants in  No.  1,187,  brought  an  action  of  ties- 
pass  quare  clausum  fregit  against  said  Dan- 
iel A.  Chapln  for  using  North  av«iue.  Jury 
trial  was  waived.  The  plaintiff  admitted 
that  the  defendant  had  the  right  to  nse  the 
way  as  appurtenant  to  lot  31,  but  It  was 
shown  that  he  had  used  the  way  for  the 
purpose  of  going  from  his  house  and  land 
on  the  east  side  of  Highland  avenue  to  the 
West  road.  Brightman  v.  Chapln,  15  R.  I. 
166,  1  Atl.  412.  The  defendant  was  founc" 
guilty  as  a  trespasser  for  such  use.  In  1S86 
said  Chapln  and  Jackson  filed  a  bill  In  eq 
uity  against  said  Jeremiah  Brown,  the  pres- 
ent complainant  In  No.  1,186,  to  enjoin  tbe 
respondent  from  maintaining  fences  across 
certain  avenues,  among  others  said  North 
avenue.  The  court  held  in  substance  that 
Mr.  Chapln  as  grantee  of  lot  81  had  the 
right  to  pass  and  repass  over  the  platted 
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streets  and  ways  In  mannw  as  full  and  un- 
restricted as  if  Bucb  streets  or  ways  were 
public  highways,  and  enjoined  the  respond- 
ents from  maintaining  fences  on  North  ave- 
nue. See  Chapln  ▼.  Brown,  16  R.  I.  679,  10 
AU.  639. 

"In  the  action  of  trespass  against  him, 
Ur.  Chapin  made  no  claim  that  North  ave- 
nue was  a  public  highway.  In  his  equity 
suit  he  relies  entirely  upon  his  right  as  own- 
er of  lot  31  to  use  said  ways  and  makes  no 
claim  or  suggestion  that  either  of  said 
streets  is  a  public  highway.  Dr.  Jackson 
was  In  1886  tenant  of  Mr.  Cliapin  as  to  lot 
31  and  afterwards  became  owner  thereof. 
There  having  been  testimony  oflTered  show- 
ing the  use  of  North  avenue  by  Mr.  Chapin 
and  Dr.  Jackson,  the  records,  opinion,  judg- 
ment, and  decree  of  the  court  in  the  two 
Cliapin  cases  already  referred  to  are  rele- 
vant In  the  inresent  case  as  throwing  light 
on  the  claim  then  made  by  Chapin  and 
Jackson  in  their  use  of  North  avenue,  wheth- 
er It  was  that  there  existed  an  easement 
appurtenant  to  lot  31  or  that  said  avenue 
was  a  imblic  highway.  Mr.  Chapin  conveyed 
lot  31  to  Charles  W.  Anthony,  from  whom 
he  bad  originally  purchased  it,  by  deed  dat- 
ed March  9,  1886,  and  recorded  October  1, 
1888.  Considering  Chapin's  acts  chronolog- 
ically ta  reference  to  the  use  by  him  of 
Nortii  avenue,  it  would  seem  to  have  been 
his  main  purpose  to  nse  the  way  in  connec- 
tion with  his  residence  on  the  east  side  of 
Highland  avenue,  and  that,  failing  in  ac- 
complishing that,  he  reconveyed  lot  31.  If 
his  main  purpose  is  thus  rightly  Interpreted, 
his  failure  to  claim  any  right  to  nse  North 
avenue  as  a  public  way  is  significant,  and, 
in  the  absence  of  any  evidence  to  the  con- 
trary, it  does  not  seem  unfair  to  infer  that 
np  to  1887  at  least  there  had  been  no  nse 
of  North  avenue  by  the  public  under  a  claim 
that  it  was  a  public  highway.  The  testi- 
mony, however,  shows  that  the  Davol  por- 
tion of  North  'avenue  has  for  a  long  time 
been  used  either  for  its  entire  length  or  for 
a  part  thereof  by  a  number  of  people  on 
foot.  Until  quite  recently  such  nse  was 
chiefly  confined  to  perhaps  four  families  liv- 
ing on  Highland  avenue  near  North  avenue. 
They  for  the  most  part  entered  North  ave- 
nue at  Its  east  end,  and,  after  going  a  short 
distance  west,  went  across  lots  to  Middle 
avenue  and  thence  to  the  Main  road.  Some 
time  within  recent  years  a  church  has  been 
built  on  Highland  avenue,  and  on  Sundays 
In  the  summer  it  appears  that  people  have 
•come  across  the  Seaconnet  river  in  boats  and 
gone  up  North  avoiue  to  the  church.  But 
In  determining  whether  such  use  has  beoi 
under  a  daim  of  right  or  simply  permitted, 
it  is  proper  to  consider  what  the  condition 
of  North  avenue  has  been  as  to  being  open  or 
-obstructed.  Considering  all  of  the  testimony 
on  the  iwlnt,  it  seems  fair  to  infer  that  from 
the  filing  of  the  Davol  plat  January  1,  1872, 
-until  some  time  between  Mr.  Chapin's  pur- 


chase of  lot  31  In  November,  18S1,  and  1886, 
just  what  time  therein  does  not  appear, 
there  was  a  wall  across  the  east  end  of 
North  avenue  with  a  gate  therein.  The  an- 
swer in  the  Chapin-Brown  suit  sets  np  that 
Chapin  had  removed  said  wall  and  gate  and 
that  in  consequence  the  defendant  had  erect- 
ed a  fence  across  North  avenue  at  the  west 
boundary  line  of  lot  31.  The  evidence  fur- 
ther shows  that  William  J.  Brightman  bought 
Ills  lots  on  said  plat  l>ounded  on  the  West 
road  in  1876;  that  until  such  purchase  the 
west  end  of  North  avenue  was  an  impassa- 
ble bank;  that  within  a  year  or  two  after 
such  purchase  Mr.  Brlgbtman  graded  down 
said  bank  as  an  approach  to  his  own  house,  - 
but  built  a  fence  across  North  Avenue  east 
of  his  house;  that  30  years  ago  he  erected 
a  henhouse  and  a  henyard  near  the  north 
side  of  North  avenue  but  within  It;  that  they 
have  been  maintained  there  ever  since;  that 
a  fence  across  North  avenue  at  the  Bright- 
man  and  Brown  lots  has  been  maintained  for 
many  years;  ttiat  the  western  part  of  said 
North  avenue  has  been  used  as  a  pasture  for 
some  time.  In  these  fences  across  North 
avenue  there  are  gates  both  for  teams  and 
people  on  foot.  At  the  extreme  northeast 
comer  of  North  avenue  there  has  been  an 
opening  two  or  three  feet  wide  through 
which  people  have  passed  on  foot,  and  at 
times  there  has  been  no  gate  there.  Most  of 
the  witnesses  who  testified  to  using  North 
avenue  on  foot  said  they  closed  these  gates 
after  passing  through  them.  There  is  no 
suggestion  In  the  testimony  ttiat  anyone  used 
or  attempted  to  use  North  avenue  under  a 
claim  that  it  had  tiecome  a  public  highway 
or  as  a  matter  of  right  until  the  respondents 
set  up  such  claim  in  their  answer,  although 
in  their  testimony  they  apparently  claim  the 
right  to  use  it  as  appurtenant  to  their  lot. 
[t,  /]  "Fairly  considered,  the  evidence  does 
not  in  my  judgment  show  the  acceptance  of 
North  avenue  by  public  use.  As  to  the  sug- 
gestion of  North  avenue  as  a  convenience  to 
the  growing  summer  population,  the  evidence 
shows  that  Middle  avenue  250  feet  to  the 
south  Is  'open  to  public  use  and  is  consider- 
ably used  in  the  course  of  the  season.  (Cer- 
tain parol  evidence  was  admitted  de  bene. 
In  so  far  as  such  evidence  relates  to  the 
Intention  of  the  persons  filing  the  Davol  plat 
as  bearing  on  the  question  of  dedication,  I 
am  inclined  to  think  it  is  inadmissible,  as 
the  plat  speaks  for  Itself.  9  Am.  &  Eng. 
Bncy.  of  Law,  63.  Such  evidence  would 
doubtless  t>e  admissible  in  cases  of  implied 
dedication;  for  example,  when  dedication  Is 
attempted  to  be  established  by  user.  Such 
evidence  on  the  point  mentioned  has  not 
been  considered  in  reaching  the  conclusions 
herein  stated.  Evidence  admitted  de  bene 
showing  acts  of  the  ancestors  In  title  of  the 
respondents  in  relation  to  the  use  of  the  land 
lying  t>etween  said  lot  1  and  the  wall  to  the 
south,  and  on  the  question  of  an  agreement 
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existing  between  Eunice  Robinson  and  Davol 
and  others  In  tbe  filing  of  the  two  plats,  is 
definitely  admitted  and  has  been  considered 
In  reaching  the  conclnsion  referred  to.) 

"Upon  the  issues  of  fact,  I  find  as  follows : 
(1)  Without  attempting  to  determine  the  ex- 
tent and  character  of  the  complainants'  In- 
terest in  the  tract  of  land  immediately  north 
of  the  numbered  lots  as  described  in  com- 
plainants' bills,  I  find  that  their  interest  in 
the  tract  when  the  bills  were  brought  was 
sufficient  to  entitle  them  to  maintain  the 
suits  and  is  so  now.  (2)  Admitted  by  re- 
spondents. (3)  Admitted  by  respondents.  (4) 
No.  At  least,  not  proven.  (5)  Understanding 
the  word  'intention'  to  imply  a  mutual  agree- 
ment on  the  part  of  Robinson  and  Davol  aud 
others,  my  finding  is,  'No.'  (6)  No.  (7)  The 
filing  of  tbe  plat,  sales  of  lots,  reference 
thereto,  imply  at  least  an  incipient  but  not 
necessarily  an  Irrevocable  dedication  of  North 
avenue  to  the  public.    (8)  No.    (9)  No. 

"Being  therefore  of  the  opinion  that  North 
avenue  is  not  a  public  highway,  the  respond- 
ents have  shown  on  their  part  no  right  to 
use  such  way.  The  complainants  are  ac- 
cordingly entitled  to  a  decree  for  a  perma- 
nent injunction." 

Frank  F.  Nolan,  of  Newport,  Gomstock  & 
Canning  and  Patrick  P.  Curmn,  all  of  Prov- 
idence, for  appellants.  Gardner,  Pirce  & 
Thornley,  of  Providence  (William  W.  Moss, 
of  Providence,  of  counsel),  for  appellees. 

PER  CURIAM.  These  suits  Involve  the 
same  questions  of  law  and  fact.  They  were 
brought  in  tbe  superior  court  for  the  county 
of  Newport  to  obtain  permanent  injunctions 
restraining  the  resi>ondents  from  using,  or 
exercising  any  right  iu  or  over,  a  strip  of 
land  in  the  town  of  Tiverton  alleged  to  be- 
long to  the  complainants.  They  were  heard 
in  the  court  below  upon  an  agreed  statement 
of  facts,  and  a  decree  was  entered  in  each 
case,  whereby  it  was  adjudged  and  deter- 
mined that  the  respondent  Anna  Curran,  as 
•wner  of  her  said  lot,  has  no  right  of  way, 
over  the  strip  of  land  in  question,  and  that 
said  strip  is  not  a  public  highway,  'and  that 
the  respondents,  their  agents,  and  servants, 
and  their  heirs  and  assigns,  were  perpetu- 
ally enjoined  in  accordance  with  the  prayers 
of  the  complainants'  bills  of  complaint,  and 
were  decreed  to  pay  the  complainants'  costs. 
Worn  tills  decree  in  each  case  the  respond- 
ents Iiave  appealed,  and  upon  the  appeals 
thus  takoi  botb  cases  are  now  before  this 
court 

We  have  carefully  examined  the  records 
and  papers  in  said  cases,  together  with  tbe 
briefs  and  the  authorities  cited  therein.  We 
do  not  find  any  error  in  the  decree  of  the 
wiperior  court,  and  the  decree  of  that  court 
is  affirmed  for  the  reasons  stated  in  tbe  re- 
script thereof,  and  the  causes  are  remanded 
to  that  court  for  further  proceedings. 


MERCHANTS'  UNION  TRUST  CO.  et  aL  t. 

NEW  PHILADELPHIA  GRAPHITE 

00.  et  al. 

(Court  of  Chancery  of  Delaware.    Mew  Castle. 

May  23,  1912.) 

1.  MoBTOAOEs  ({  199*)  —  Bights  of  Mort- 
OAGES— Rent— IjIABILitt  on  Leases  Maoi 
Pbiok  to  and  Subsequent  to  Mobtoaqk. 

After  notice  and  demand,  a  mortgagee  may 
recover  rents  from  a  lessee,  who  hcdds  under  i 
lease  made  prior  to  the  mortgage;  but,  as 
against  a  lessee  from  the  mortgagor  subsequent 
to  the  mortgage,  the  mortgagee  cannot  recover 
rent,  unless  an  authority  to  that  effect  is  con- 
tained in  the  mortgage,  because  there  is  no 
privity  of  contract  or  estate  between  the  mort- 
gagee and  the  tenant 

[Ed.   Note. — For  other  cases,  see  Mortgage*, 
Cent  Dig.  {{  613-525;    Dec  Dig.  §  199.*] 

2.  Oontbacts  (S  186*)  —  Operation  —  Riohti 
OF  Thibd  Persons— Privitt  or  Contract. 

A  party,  to  recover  on  a  contract,  must  be 
tbe  person  from  whom  the  consideration  of  the 
contract  actually  moved ;  and  a  stranger  to  the 
consideration'  cannot  sue  on  the  contract 

lEM.  Note.— For  other  cases,  see  Gontra<^ 
Cent  Dig.  f |  790-797 ;   Dec.  Dig.  |  188.*] 

3.  Mortgages  (S  199*)— Transfer  of  Mort- 
gaged Property— Action  fob  Rent— Lia- 
BiMTT  oy  Lessee  of  Mobtqaqob's  As- 
signee. 

A  trust  company,  as  mortgagee  for  the 
benefit  of  first  mortgage  bondholders,  in  posses- 
sion after  foreclosure,  filed  a  bill  seeking  to  re- 
cover rent  against  tbe  lessee  of  the  mortgagor's 
grantee,  who  had  covenanted  to  pay  to  his  lessor 
an  annual  rental  of  $3,500,  of  which  $3,000 
was  to  be  paid  to  the  trust  company  as  mort- 
gagee, and  the  remaining  $500  to  the  lessor, 
but  showed  no  covenant  by  tbe  lessee  with  it. 
and  no  consideration  for  tbe  covenant  furnished 
by  it  either  to  the  lessor  or  the  lessee,  or  any 
privity  between  itself  and  the  Itssor  or  the  les- 
see. Held,  on  demurrer,  that  for  want  of 
privity  of  contract  or  estate  between  the  mort- 
gagee and  the  lessor  or  lessee  the  bill  stated  no 
equity  entitling  the  mortgagee  to  payment  of 
any  part  of  the  rent  reserved  by  the  lease. 

[EJd.   Note. — ^For  other  cases,  see  Mortgages, 
Cent  Dig.  {{  513-525;   Dec  Dig.  i  199.*] 

4.  Mobtgaoes  (i  199*)— Transfeb  of  Mort- 
gaged PBOPBBTT— LlABIUTT  OF  LESSEE  OF 
MORTOAGOB'S  ASSIONEE. 

Where  a  bill  by  a  mortgagee  against  the 
lessee  of  the  mortgagor's  subsequent  grantee,  to 
recover  rent  reserved  to  the  grantee  as  lessor, 
$3,000  of  which  was  to  be  paid  to  the  mortgagee 
and  the  balance  retained  by  the  lessor,  did  not 
show  that  the  lessor  received  any  property  or 
benefit  from  the  mortgagee,  in  consideration  of 
which  it  promised  <»■  became  liable  to  pay  over 
the  rent  to  the  mortgagee,  nor  any  agreement  of 
the  lessor  with  the  lessee  or  the  mortgagor  to 
pay  rent,  the  mortgagee  could  not  recover; 
the  mere  fact  of  the  mortgagor's  debt  or  the 
mortgagee's  legal  rights  against  it  not  con- 
stituting such  an  obhgation  on  the  part  of  the 
lessor,  who  purchased  subject  to  the  mortgage, 
as  to  entitle  tbe  mortgagee  to  enforce  the  cov- 
enant for  rent  for  its  own  benefit 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  H  513-525;   Dec  Dig.  {  199.*] 

5.  CoNTRAccs  (S  187*)— Opbration— Pabtixs 
—Contract  fob  Bekebit  of  Thibd  Pabtt. 

To  give  a  third  party  an  action  on  a  prom- 
ise, there  must  be  an  intent  by  the  promisee 
to  secure  some  benefit  to  the  third  party,  and 
also  some  privity  between  the  promisee  and 
the   third   party,   and   some   obUgation  of   the 
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promisee  to  the  third  party  which  would  give 
him  a  legal  or  equitable  claim  to  the  benefit  of 
the  promise,  or  an  equivalent  from  the  prom- 
isee. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  II  798-«>7;   Dec  Dig.  |  187.*] 

6.  TatisTB  (I  25*)— Creation— Covenant  o» 
Lessee  of  Mobtoaoob's  Assignee. 

Lessees  of  a  mortgagor's  grantee,  who 
took  subject  to  the  mortgage,  covenanted  to 
pay  rent  to  their  immediate  lessor,  $3,000  of 
which  was  to  be  paid  to  the  mortgagee  and  the 
balance  retained  by  the  lessor;  there  being  no 
consideration  moving  from  the  mortgagee  to 
the  lessor,  and  no  promise  by  either  the  les- 
sees or  the  lessor  to  pa.v  rent  to  °tbe  mort- 
gagee, and  no  intention  of  the  lessees  to  con- 
stitute themselves  trustees  for  the  mortgagee. 
Held,  in  view  of  the  power  of  the  lessor  and  the 
lessees  to  have  canceled  the  lease,  before  its 
assignment,  that  no  trust  was  established 
against  the  lessees  in  favor  of  the  mortgagee. 
[Ed.  Note.— For  other  cases,  see  Trusts, 
Cent.  Dig.  II  34r-37;   Dec.  Dig.  {  25.*] 

7.  MoRTOAGES  (II  199,  200,  207*)— Transfer 

or   MOBTQAOED  PBOPERTT— RlQHT   OP  MORT- 

oagee   Against   Lessee   of  Mortoaoob's 

Assignee. 

A  mortgagor  of  premises  containing  de- 
posits of  graphite  subsequently  conveyed  them, 
snhject  to  the  mortgage,  and  the  grantee  leased 
them,  by  a  lease  providing  that  the  lessee 
should  manufacture  graphite  on  hand  and  pay 
to  the  lessor  a  royalty  of  10  per  cent.,  and  also 
a  like  royalty  on  graphite  mined  and  sold,  and 
that  the  lessee  should  pay  taxes  on  the  premis- 
es. No  consideration  for  such  covenant  moved 
from  the  mortgagee  to  the  lessee.  Beld,  on 
bill  by  the  mortgagee,  in  possession  after  fore- 
closure, against  the  lessee,  that  as  the  cove- 
nants were  not  made  to  the  mortgagee,  and 
there  was  no  privity  of  contract  or  estate  be- 
tween it  and  the  lessee,  it  was  not  entitled  to 
an  accounting,  to  damages  for  waste,  nor  to  a 
decree  for  the  lessee's  payment  of  unpaid  taxe^. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  613-631,  653;  Dec.  Dig.  g|  199, 
200,  207.*] 

8.  Mortgages  f|  205*)— W.vstb— Injunction 
—Right  of  Mortgagee. 

A  mortgagee,  for  the  protection  of  his  se- 
curity, is  entitled  to  enjoin  the  mortgagor  or 
his  grantee  from  waste  imperiling  his  security. 
[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  H  544-550;  Dec,  Dig.  |  205.*] 

0.  MoRTOAOKS  (|  137*)— Estate  of  Mobtgaoee 

— Secubitt. 

A  mortgage  on  land  in  Pennsylvania,  by 
the  law  of  that  state,  vests  no  title  or  estate 
in  the  mortgagee  before  foreclosure,  but  is 
only  security  for  the  debt 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §g  270-276;  Dec.  Dig.  |  137.*] 

10.  Covenants  (|  57*)— Covenant  Running 
WITH  Land — Pasties  Bound — Interest  of 
Mortgagee. 

A  party  is  not  bound  by  a  covenant  run- 
niag  with  the  land,  unless  he  is  a  party  to  it 
"r  privy  in  estate  with  the  original  covenantee; 
and  hence  such  covenants,  in  a  mortgage  under 
which  the  mortgagee  has  no  title  or  estate  be- 
fore foredosure,  are  not  binding  upon  a  lessee 
of  the  mortgagor's  assignee. 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Cent  Dig.  I  54;   Dec.  Dig.  |  57.*] 

11.  Injunction  (|  62* )— Agreements  Re- 
straining Use  of  Land— Rigut  as  Against 
Purchaser  with  Notice. 

The  right  of  equitable  relief  in  favor  of 

a  grantor,   who  has  attached  to   the  land  an 


agreement  as  to  its  use  by  his  ^antee,  though 
such  agreement  does  not  run  with  the  land,  as 
against  a  purchaser  with  notice,  is  confined  to 
agreements  or  covenants  restricting  the  mode 
of  using  the  land. 

[Ed.  Note. — ^For  other  cases,  see  Injunction, 
Cent  Dig.  i|  124-127;  Dec.  Dig.  |  62.*] 

12.  Covenants   (|  84*)— Restbictivx  Char- 
acter—Persons Liable. 

Covenants  by  the  mortgagor  of  property 
containing  graphite,  for  the  payment  of  inter- 
est and  for  the  payment  to  the  mortgagee  of 
a  percentage  of  net  earnings,  are  not  restric- 
tive in  their  character,  and  are  not  enforceable 
by  the  mortgagee  against  a  lessee  from  a  pur- 
chaser from  the  mortgagor. 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Cent  Dig.  H  60-92;  Dec.  Dig.  j  84.*] 

Suit  by  the  Merchants'  Union  Trust  Com- 
pany and  others,  trustees  for  bondholders 
under  a  mortgage  of  the  New  Philadelphia 
Graphite  Company,  against  the  New  Phila- 
delphia Graphite  Company  and  others,  for 
discovery  and  an  accounting.  The  Chancel- 
lor being  dlsquallfled  to  bear  and  determine 
this  cause,  It  was  heard  by  the  Chief  Jus- 
tice on  demurrer  to  the  bill  of  complaint 
Demurrer  sustained. 

Ward,  Gray  &  Neary  and  B.  B.  Seymour, 
of  Philadelphia,  Pa.,  for  complainants.  An- 
thony Higglns,  of  Wilmington,  and  James  C. 
Sellers,  of  Philadelphia,  Pa.,  for  respondents 
Curtis  and  others. 


THE  CHIEF  JUSTICE.    This  case  la  be-^ 
fore  the  conrt  on  demurrer  to  the  complain- 
ants' bill,  the  material  allegations  of  which 
may  be  briefly  stated,  as  follows: 

The  New  Philadelphia  Graphite  Company 
being  the  owner  of  certain  lands  In  Chester 
connty,  Pa.,  some  in  fee  and  others  under 
lease  for  years,  mortgaged  the  same  on  June 
10, 1906,  to  the  Union  Trust  Company,  to  se- 
cure an  issue  of  bonds  of  $50,000.  Afterward, 
in  March,  1908,  the  said  New  Philadelphia 
Graphite  Company,  by  Indenture,  conveyed 
the  mortgaged  lands  and  premises  to  the 
Keystone  Graphite  Company,  a  corporation 
of  the  state  of  Delaware.  On  April  1,  1908, 
the  Keystone  Graphite  Company,  by  inden- 
ture, leased  the  said  lands  and  premises  to 
Frederick  William  Curtis  and  Frederick  D. 
Chester,  who,  on  June  12,  1908,  made  an  as- 
signment of  the  lease  to  the  Chester  Graph- 
ite Company.  The  lease  contains  the  follow- 
ing covenant  by  Curtis  and  Chester: 

"The  lessees  shall  pay  to  the  party  of  the 
first  part  an  annual  rental  for  the  said  term 
of  $3,600,  payable  semiannually  in  advance 
on  the  30th  day  of  September  and  31st  day  of 
March  In  each  year.  Three  thousand  dollars 
of  said  sum  to  be  paid  to  the  Union  Trust 
Company,  of  Philadelphia,  for  the  benefit  of 
the  first  mortgage  bondholders  of  the  New 
Philadelphia  Graphite  Company  and  $500  of 
the  balance  of  said  rental  to  be  paid  to  the 
party  of  the  first  part  for  the  general  pur- 
poses of  the  said  lessors." 
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Paragraph  12  of  the  bill  sets  forth  section 
8  of  the  lease,  as  follows: 

"The  lessees  sliall  manufacture,  separate 
and  refine  any  graphite  now  on  hand  belong- 
ing to  the  party  of  the  first  part  either  on 
the  said  leased  premises  or  on  the  premises 
of  the  party  of  the  second  part  and  pay  to 
the  lessors  10  per  cent,  of  the  value  of  all 
of  said  graphite  when  so  manufactured  and 
marketed  as  aforesaid.  And  further,  the 
said  lessees  shall  pay  to  the  partj  of  the 
first  part  10  per  cent,  of  the  sale  price  of  all 
graphite  mined  on  the  said  demised  premises 
and  manufactured  there  or  elsewhere  dur- 
ing the  term  of  this  lease.  Such  royalties 
to  be  payable  and  be  paid  to  the  party  of  the 
first  part  semiannually  on  the  1st  day  of 
October  and  on  the  1st  day  of  April  of  each 
year.  For  the  purpose  of  ascertaining  and 
paying  said  royalty,  the  lessees  shall  keep 
or  cause  to  be  kept  true  and  accurate  books 
of  account  showing  the  production  and  sale 
of  graphite  from  the  said  land,  which  books 
shall  be  kept  open  and  free  to  the  Inspection 
of  the  manager  of  the  party  of  the  first  part 
at  all  times." 

Paragraph  18  of  the  bill  sets  forth  section 
10  of  the  lease,  as  follows: 

"The  lessees  shall  also  further  pay  all 
rates,  taxes  and  assessments,  payable  in  re- 
spect of  the  premises  and  plant  hereby  de- 
mised, and  produce  receipts  for  such  rates 
,  and  taxes  from  time  to  time  to  be  in  addi- 
tion to  all  rentals  and  royalties  herein  when 
called  npon  to  do  so.  Said  rates,  taxes  and 
Insurance  to  be  paid  in  addition  to  all  rentals 
and  royalties  herein  otherwise  reserved." 

Paragraph  24  of  the  bill  Is  as  follows: 

"The  graphite  on  said  premises  is  a  mate- 
rial part  of  the  complainants'  security  nnder 
said  mortgage,  and  the  graphite  having  been 
mined  and  taken  away  from  the  said  prem- 
ises without  the  payment  of  the  stipulated 
rent  agreed  to  be  paid  to  the  said  the  Union 
Trust  Company,  for  the  benefit  of  the  bond- 
holders as  aforesaid,  and  without  the  ac- 
counting and  the  payment  of  the  royalties 
provided  for  in  the  said  lease  and  by  reason 
of  the  respondents  permitting  taxes  to  be- 
come In  arrear  and  a  lien  to  be  filed  there- 
for, the  said  mortgaged  premises  have  been 
depleted  and  wasted,  to  the  irreparable  in- 
jury of  the  complainants  and  the  holders  of 
the  bonds  secured  by  the  said  mortgage." 

Paragraph  11  of  the  bill  alleges,  that  al- 
though demand  had  been  made  upon  Curtis, 
In  his  lifetime,  and  upon  his  executrix  since 
his  death,  and  upon  Chester  and  the  Chester 
Oraphite  Company  by  the  complainants, 
none  of  them  has  paid  to  the  complainants 
or  to  any  of  them  the  sum  of  $1,500,  due  on 
October  1,  1910,  for  the  benefit  of  the  first 
mortgage  bondholders  of  the  New  Philadel- 
phia Graphite  Company,  In  accordance  with 
the  terms  and  conditions  of  the  lease;  nor 
has  any  of  them  paid  to  complainants,  or 
any  of  them,  any  portion  of  the  rental  ac- 


cmhig  snbaeqnently  to- October  1,  1910,  and 
continuing  until  December  21,  1910,  under 
said  lease. 

Under  the  terms  of  the  mortgage,  the  prin- 
cipal of  the  bonds  became  due  and  payable 
April  1, 1910.  The  New  PhlladelphU  Graph- 
ite Company  and  the  Keystone  Graphite 
Company  have  defaulted  in  the  payment  of 
the  principal  of  the  bonds,  and  no  Interest 
has  been  paid  thereon  since  tlie  1st  day  of 
April,  1910.  Also  nnder  the  terms  of  the 
mortgage,  the  Union  Trust  Company,  as 
mortgagee  and 'trustee  on  behalf  of  the  bond- 
holders, on  December  21,  1910,  sold  and  con- 
veyed the  mortgaged  premises  to  Hiram  C. 
Himes,  acting  on  behalf  of  all  the  bondhold- 
ers of  the  New  Philadelphia  Graphite  Compa- 
ny, for  the  sum  of  $5,000.  On  December  21, 
1910,  the  bondholders  of  the  New  Philadel- 
phia Graphite  Company  conveyed  to  Hiram 
C.  Himes,  Charles  L.  Reid  and  Edmund  C. 
Seymour,  as  their  trustees,  all  their  right, 
title  and  Interest  in  the  said  bonds,  and 
agreed,  in  the  event  of  the  purchase  of  the 
property  by  the  Union  Trust  Company  at  the 
forthcoming  foreclosure  sale,  to  convey  to 
the  said  trustees  all  their  right,  title  and 
Interest  in  and  to  the  premises.  A  copy  of 
this  deed  is  annexed  to  the  bill,  marked  "Ex- 
hibit C."  On  January  11,  1911.  the  Union 
Trust  Company  was  merged  in  and  consoli- 
dated with  the  Merchants'  Trust  Company, 
another  Pennsylvania  corporation,  under 
the  title  of  Merchants'  Union  Trust  Compa- 
ny, which  thereupon  succeeded  to  all  the 
rights  and  powers  of  the  Union  Trust  Com- 
pany, Including  those  under  the  said  mort- 
gage. On  January  20,  1911,  the  said  Mer- 
chants' Union  Trust  Company,  snccessor  to 
said  the  Union  Trust  Company.  tnistf>e  as 
aforesaid,  in  pursuance  of  the  authority  of 
said  mortgage,  and  in  furtherance  of  the 
sale,  by  deed  of  assignment  and  conveyance, 
granted  to  Hiram  C.  Himes,  Charles  L.  Reid 
and  Edmund  C.  Seymour  all  the  estate  of 
the  New  Philadelphia  Graphite  Company 
and  the  Keystone  Graphite  Company  in  and 
to  the  said  lands  and  premises. 

Paragraph  21  of  the  bill  avers  that  the 
royalty  provided  for  In  section  8  of  said 
lease  had  not  been  accounted  for  and  paid 
over  to  the  Keystone  Graphite  Comiiany  on 
October  1,  1910,  or  at  any  subsequent  time 
prior  to  the  filing  of  the  bill,  and  also  avers 
the  refusal  on  the  paM  of  Mr.  Curtis,  dur- 
ing his  lifetime,  and  his  executrix  since  his 
death,  Frederick  D.  Chester  and  Chester 
Graphite  Company  to  make  such  accounting 
and  payment.  Paragraph  22  of  tbe  bill 
avers  that  the  taxes  have  not  been  paid  by 
the  defendants,  as  provided  for  In  said  lease. 
Paragraph  23  of  the  bill  avers  that  Mr.  Cur- 
tis, in  bis  lifetime,  and  his  executrix  since 
his  death,  together  with  the  said  Chester 
owned  the  controlling  Interest  in  the  Key- 
stone Graphite  Company  and  the  Chester 
Grapliite  Company,  and  that,  by  reason  of 
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such  ownership,  the  said  Curtis  in  bis  life- 
time and  hla  execntrix  since  bis  death,  and 
the  said  Cheater,  have  restrained  said  Key- 
stone Graphite  Company  from  taking  any  ac- 
tion .to  secure  an  accounting  and  the  pay- 
ment of  the  rentals,  royalties  and  taxes  due 
vnder  the  terms  of  said  lease^  and  have  caus- 
■ed  the  Chester  Graphite  Company  to  refuse 
io  make  any  payment  of  either  the  stipulat- 
ed sum  provided  for  under  section  7  of  said 
lease,  or  the  amount  apportlonable  from  Oc- 
tober 1,  1910,  to  December  21,  1910,  or  for 
the  accounting  or  the  payment  of  the  royal- 
ties due  under  section  8  of  the  lease,  or  for 
the  payment  of  the  rates,  taxes  and  assess- 
ments under  section  10  of  the  lease. 

The  bill  filed  by  the  complainants  Is,  in 
effect,  the  bill  of  a  mortgagee  in  possession 
(after  foreclosure  proceedings)  against  the 
lessees  of  the  assignee  of  the  mortgagor,  and 
prays  for  the  payment  by  Curtis'  executrix, 
■Chester  and  the  Chester  Graphite  Company, 
■to  the  complaiuant,  Merchants'  Union  Trust 
Company,  as  trustee  under  the  mortgage,  $1,- 
.500,  being  interest  at  six  per  cent.,  due  Octo- 
ber 1,  1910,  and  $625,  interest  at  six  per  cent 
.on  $50,000  for  two  months  and  21  days,  un- 
der section  7  of  the  lease;  that  an  account 
be  taken  for  what  is  due  for  royalties  under 
.section  8  of  the  lease;  tb&t  the  said  respond- 
ents be  decreed  to  pay  the  taxes;  that  the 
.said  respondents  and  also  the  Keystone 
Graphite  Company  be  directed  to  pay  to  (om- 
plainants,  for  the  benefit  of  the  bon  Ih  Iders 
■of  the  New  Philadelphia  Graphite  Company, 
the  amount  which  shall  be  fou'  d  to  be  due 
on  said  accoimt,  together  with  cists;  and 
that  the  respondent's  be  decreed  to  pay  for 
the  waste  of  the  mortgaged  premises,  and  the 
damages  arising  from  a  confederation  among 
them  during  a  period  in  which  the  mortgagee 
could  not  recover  possession  of  the  premises. 
The  demurrer  of  Sarah  CorWt  Curtis,  as 
executrix  of  Frederick  William  Curtis,  Fred- 
erick D.  Chester  and  the  Che'^ter  Graphite 
Company,  sets  forth  the  following  causes  of 
demurrer : 

First.  That  the  complainants  have  not 
In  and  by  their  said  bill  of  complaint 
made  or  stated  such  a  case  as  calls  for 
(1)  the  payments  alleged  by  said  bill  to  be 
due  to  the  Merchants'  Union  Trust  Company, 
as  trustee  for  the  first  mortgage  bondboldeis 
of  New  Philadelphia  Graphite  Comi:any,  ei- 
ther for  rental  or  for  interest;  (2)  for  any 
account  for  royalties  alleged  to  be  due  said 
Trust  Company  as  trustee  as  aforesaid,  under 
the  provisions  of  section  8  of  the  lease,  mark- 
ad  "Exhibit  B,"  or  for  the  payment  of  any 
amounts,  which  said  bill  alleges  would  be 
found  to  be  due  on  said  accounting;  (3)  or 
for  the  payment  to  the  commonwealth  of 
PoinsylTania,  to  the  tax  collector  of  West 
Pikeland  county,  and  to  the  receiver  of  tixes 
3f  Chester  county,  of  the  several  sums  al- 
leged to  be  due  to  them,  resnertlvely,  for 
taxes  due  on  said  demised  premises,  together 


with  any  penalties  or  costs  thereon,  for  the 
reason  that  the  complainants  have  tdiown  no 
title  to  maintain  this  suit. 

Second.  For  the  reason  that  it  appears  by 
the  bill  that  there  Is  no  intent  by  the  Key- 
stone Graphite  Company  to  secure  any  bene- 
fit to  the  complainants  by  reason  of  the  cove- 
nant of  the  lessees,  Curtis  and  Ches'er,  con- 
tained in  article  7  of  said  lease,  and  set  forth 
in  paragraph  7  Of  the  said  bill. 

Third.  For  the  reason  that  it  appears  by 
the  bill  that  there  is  no  privity  between  said 
complainants  and  the  Keystone  Graphite 
Company,  respondent,  the  covenantee  in  said 
covenant,  and  no  consideration  moving  from 
the  said  complainants  to  the  said  Keystone 
Graphite  Company,  respondent,  to  enable 
said  complainants  to  call  on  these  defend- 
ants for  any  payment  of  any  delit  or  royal- 
ties to  the  complainants  from  these  respond- 
ents, or  for  the  payment  of  any  taxes  to  the 
aforesaid  oflScials. 

Fourth.  That  it  appears  by  the  bill  that 
there  Is  no  privity  between  said  complainants 
and  said  three  respondents,  and  no  considera- 
tion moving  from  said  complainants  to  the 
said  three  respondents,  or  any  of  them,  to 
enable  said  complainants  to  call  on  these 
respondents  for  any  payment  of  any  debt  or 
royalties  to  the  complainants  from  these  re- 
spondents, or  for  the  payment  of  any  taxes 
to  the  aforesaid  ofllclals. 

Fifth.  That  the  complainants  have  not,  in 
and  by  their  said  bill,  made  or  stated  such 
a  case  as  entitled  them,  or  any  of  them,  in  a 
court  of  equity,  to  discovery  or  relief  from  or 
against  the  said  respondents  or  any  of  th'em 
touching  the  matter  contained  In  said  bill. 

Sixth.  That  under  section  8  of  the  lease, 
annexed  to  the  bill  of  complaint  and  marked 
"Exhibit  B,"  the  right  of  the  lessees  to  mine 
graphite  on  tbe  premises  therein  demised  is 
not  dependent  as  a  condition  upon  an  accotmt 
and  payment  of  royalties,  as  therein  provided 
for;  and  that  the  said  mortgaged  premises 
have  not  been  depleted  and  wasted  by  mining 
graphite  and  taking  the  same  away  from  tbe 
said  premises  in  accordance  with  the  terms  of 
said  lease. 

Seventh.  That  the  complainants  are  not 
entitled  to  sustain  their  bill  against  the  said 
respondents,  or  any  of  them,  for  tbe  reason 
that  the  complainants  have  a  full,  complete^ 
and  adequate  remedy  at  law. 

[1-3]  The  first  question  to  be  determined  ia 
whether  tbe  bill  can  be  sustained  because  of 
the  covenant  by  the  respondents,  Curtis  and 
Chester,  to  pay  to  the  lessor  a  certain  annual 
rental.  $3,000  of  which  was  to  be  paid  to  the 
Trust  Company,  the  complainant,  for  the  ben- 
efit of  the  first  mortgage  bondholders  of  the 
New  Philadelphia  Graphite  Company.  It  is 
to  be  noted  that  the  entire  rental  was  requir- 
ed to  be  paid,  by  the  terms  of  the  lease,  to 
the  party  of  the  first  part,  which  was  the 
Keystone  Graphite  Company.  There  was  no 
covenant  on  the  part  of  tbe  lessees  to  pay 
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the  rental,  or  any  part  of  It,  to  the  Trust 
Company  mortgagee.  Tbe  agreement  of  the 
lessees  was  with  the  Keystone  Graphite  Com- 
pany, the  assignee  of  the  mortgagor,  and  the 
consideration  for  their  undertaking  was  not 
made  or  famished  by  the  complainants. 

Even  if  the  New  Philadelphia  Graphite 
Company,  the  party  tliat  executed  the  mort- 
gage, or  deed  of  trust,  had  been  tbe  lessor, 
it  is  by  no  means  certain  that  tbe  mort- 
gagee could  sustain  a  bill  praying  that  the 
lessees  be  decreed  to  pay  to  it  the  rent  made 
payable  to  the  lessor.  But  in  this  case  the 
lessor  Is  the  assignee  of  the  mortgagor,  and 
the  complainants  have  not  shown  that  there 
was  any  privity  between  the  Keystone  Graph- 
ite Company  and  the  Trust  Company,  or  any 
consideration  moving  from  the  Trust  Com- 
pany to  the  Keystone  Company.  Still  less  has 
it  been  shown  that  there  was  any  privity  be- 
tween the  respondents,  Curtis  and  Chester, 
as  lessees  and  covenantors,  and  the  Trust 
Company,  mortgagee,  or  any  consideration 
moving  from  the  Trust  Company  to  the  said 
covenantors.  WhUe  a  mortgagee  may,  after 
notice  and  demand,  recover  rents  and  profits 
from  a  lessee  who  holds  under  a  lease  made 
prior  to  the  mortgage,  there  is  a  clear  and 
well-settled  distinction  in  the  law  between  a 
lease  made  by  tbe  mortgagor  prior,  and  one 
made  subsequent,  to  tbe  mortgage.  In  the 
latter  case  the  mortgagee  cannot  destraln,  or 
sue  for  rent  unless  an  authority  to  that  effect 
is  contained  in  the  mortgage,  because  there 
is  no  privity  of  contract,  or  estate,  between 
the  mortgagee  and  the  tenant.  4  Kent, 
Cemm.  165 ;  notes  to  Moss  v.  Gilmore,  Doug. 
279;  1  Smith's  Leading  Cases,  627  (6th  Ed. 
972-976);  Evans  v.  Elliott,  9  Adol.  &  El. 
342,  33  E.  C.  L.  842;  Mayo  v.  Shattuck,  14 
lick.  (Mass.)  633;  In  re  Crope  &  Co.,  [1911] 
L.  R.  2  Oh.  224;  1  Jones  on  Mortgages,  SS 
774-777:  Russell  ▼.  Allen.  2  Allen  (Mass.)  42; 
Mirick  V.  Hoppln,  118  Mass.  582;  McKIrcher 
V.  Ilawley,  16  Johns.  (N.  Y.)  290. 

The  last-mentloued  case  contains  a  very 
full  and  clear  exposition  of  the  law  upon 
tills  subject,  including  a  reference  to  the 
leading  authorities,  and  it  is  not  necessary 
for  me  to  discuss  the  subject  further,  or  cite 
additional  authorities.  It  is  a  general  rule, 
that  a  plaintitt  must  be  the  person  from  whom 
tbe  consideration  of  the  contract  actually 
moved,  and  that  a  stranger  to  the  considera- 
tion cannot  sue  on  the  contract;  or,  as  it 
is  sometimes  expressed,  there  must  be  a  priv- 
ity of  contract  between  the  plaintiff  and  de- 
fendant in  order  to  render  the  defendant  li- 
able to  an  action,  by  the  plaintiff,  on  the 
contract  Mellen  v.  Whipple,  1  Gray  (Mass.) 
817;   Morrison  v.  Beckey,  6  Watts  (Pa.)  349. 

There  are  certain  exceptions  to  this  gener- 
al rule,  which  the  court  in  Mellen  v.  Whip- 
ple classifies  under  three  heads.  But  the 
case  before  me  is  not  within  any  of  those 
exceptions.  In  Bank  v.  Rice,  107  Ma.ss.  37, 
9  Am.  Rep.  1,  the  court  recognized  the  sound- 
ness of  tbe  rule,  and  said: 


"The  reoent  decisions  In  this  common- 
wealth and  in  England  have  tended  to  up- 
hold the  rule  and  to  narrow  the  exertions 
to  it" 

[41  In  view  of  the  law  above  stated,  I  am 
constrained  to  hold  that  there  Is  no  privity 
of  contract  or  estate,  shown  to  have  existed 
between  the  mortgagee  and  the  lessees,  or 
lessor,  which  would  entitle  the  former  to  a 
decree  for  the  payment  of  any  part  of  the 
rent  reserved  in  the  lease.  The  bill  does  not 
allege  that  the  lessors  received  any  property 
or  benefit  from  the  mortgagee  in  considera- 
tion of  which  they  promised,  or  l>ecame  lia- 
ble, to  pay  any  portion  of  the  rent  to  the 
Trust  Company,  or  tltat  they  made  any 
agreement  with  said  company,  or  with  the 
New  Philadelphia  Graphite  Company,  its 
mortgagor,  for  the  payment  of  the  rent,  or 
that  either  the  mortgagor  or  mortgagee  bad 
any  knowledge  even  of  the  covenant  in  the 
lease  respecting  the  payment  of  rent  Nei- 
ther does  it  appear  that  there  was  any  debt 
or  duty  owed  by  the  lessor,  the  Keystone 
Company,  to  the  Trust  Company,  the  mort- 
gagee, or  that  there  was  any  legal  right  in 
the  Trust  Company,  the  third  party,  found- 
ed upon  any  obligation  of  the  Keystone  Com- 
pany, the  promisee,  to  adopt  and  claim  the 
promise  as  made  for  the  t)eneflt  of  the  Trust 
(Company. 

The  present  case,  therefore,  differs  mate- 
rially from  those  cited  by  the  complainants 
upon  this  point  Because  there  was  a  debt 
owing  by  the  New  Philadelphia  Graphite 
Company  to  the  Trust  Company,  or  tiecause 
the  Trust  Company  had  certain  legal  rights 
under  tbe  mortgage  against  the  mortgagor, 
it  does  not  follow  that  such  debt  was  owed 
by  the  Keystone  Company,  who  purdiased 
the  property  subject  to  the  mortgage,  or  that 
such  rights  could  be  enforced  in  equity 
against  the  latter  company.  Tbe  legal  right 
of  the  Trust  Company  was  against  the  New 
Philadelphia  Graphite  Company,  the  mortga- 
gor, and  the  lands  and  premises  covered  by 
the  mortgage.  It  had  the  power  to  foreclose 
the  mortgage  at  any  time  after  default 

[(]  It  is  clear  that  the  complainants  can- 
not recover  from  the  lessees  on  their  cove- 
nant to  pay  rent  to  the  Keystone  Company, 
the  lessor,  there  being  neither  privity  of  con- 
tract or  estate,  nor  any  agency  or  trust 
shown,  between  the  lessor  and  tbe  mortga- 
gee, which  would  enable  the  Trust  Comtiany 
to  claim  tbe  benefit  of  the  covenant  made 
by  the  lessees.  The  law  upon  this  subject 
was  so  clearly  and  fully  expressed  in  the 
case  of  Vrooman  v.  Turner,  69  N.  Y.  280,  25 
Am.  Rep.  195,  that  it  is  hardly  necessary 
to  quote  from  other  authorities. 

In  that  case  the  mortgagor  conveyed  prem- 
ises to  one  Mitchell,  and  through  various 
mesne  conveyances  the  title  came  to  one  San- 
born. In  none  of  these  conveyances  did  the 
grantee  assume  to  pay  the  mortgage.  San- 
bom  conveyed  the  same  to  tbe  defendant. 
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Turner,  by  deed,  which  contained  a  cove- 
nant to  pay  off  and  discbarge  the  mortgage, 
the  same  forming  a  part  of  the  consideration. 
In  the  coarse  of  that  opinion  the  conrt  said: 

"The  rule  which  exempts  the  grantee  of 
mortgaged  premises  subject  to  a  mortgage, 
the  payment  of  which  la  assumed  in  con- 
sideration of  the  conveyance  as  between  him 
and  his  grantor,  from  liability  to  the  holder 
of  the  mortgage  when  the  grantee  is  not 
bound  in  law  or  equity  for  the  payment  of 
the  mortgage,  is  founded  in  reason  and  prin- 
ciple, and  is  not  inconsistent  with  that  class 
of  cases  in  which  it  has  been  held  that  a 
promise  to  one  for  the  benefit  of  a  third 
party  may  avail  to  give  an  action  directly  to 
the  latter  against  the  promisor,  of  which 
T^wrence  v.  Fox,  20  N.  Y.  268,  is  a  promi- 
nent example.  To  give  a  third  party  who 
may  derive  a  benefit  from  the  performance 
of  the  promise,  an  action,  there  must  be, 
first,  an  intent,  by  the  promisee  to  secure 
some  benefit  to  the  third  party,  and  second, 
some  privity  between  the  two,  the  promisee 
and  the  party  to  be  benefited,  and  some  ob- 
ligation or  duty  owing  from  the  former  to 
the  latter  which  would  give  him  a  legal  or 
equitable  claim  to  the  benefit  of  the  prom- 
ise, or  an  equivalent  from  him  personally. 

"It  Is  true  that  there  need  be  no  privity 
between  the  promisor  and  the  party  claim- 
ing the  benefit  of  the  undertaking,  neither  la 
it  necessary  tliat  the  latter  should  be  privy 
to  the  consideration  of  the  promise,  but  it 
does  not  follow  that  a  mere  volunteer  can 
avail  himself  of  It  A  legal  obligation  or  du- 
ty of  the  promisee  to  blm  will  so  connect 
hiin  with  the  transaction  as  to  be  a  substi- 
tute for  any  privity  with  the  promisor,  or 
the  consideration  of  the  promise,  the  obliga- 
tion of  the  promise  fDrnishing  an  evidence 
of  the  intent  of  the  latter  to  benefit  him,  and 
create  a  privity  by  substitution  with  the 
promisor.  A  mere  stranger  cannot  intervene 
and  claim  by  action  the  benefit  of  a  contract 
between  other  parties.  There  must  be  either 
a  new  consideration  or  some  prior  right  to 
claim  against  one  of  the  contracting  parties, 
by  which  he  has  a  legal  Interest  in  the  |>er- 
formance  of  the  agreement. 

"Judges  have  differed  as  to  the  princi- 
ple upon  wMch  Lawrence  v.  Fox  and  kin- 
dred cases  rest,  but  in  every 'case  in  which 
an  action  has  been  sustained  there  has  been 
a  debt  or  duty  owing  by  the  promisee  to 
the  party  claiming  to  sue  upon  the  promise. 
Whether  the  decisions  rest  upon  the  doctrine 
of  agency,  the  promisee  being  regarded  as 
the  agent  for  the  third  party,  who,  by  bring- 
ing his  action  adopts  his  acts,  or  upon  the 
doctrine  of  a  trnst,  the  promisor  being  re- 
garded as  having  received  money,  or  other 
thing  for  the  third  party,  Is  not  material. 
In  either  case  there  must  be  a  legal  right, 
founded  npon  some  obligation  of  the  prom- 
isee in  the  third  party,  to  adopt  and  claim 
the  promise  as  made  for  bis  benefit." 


The  case  of  Lawrence  v.  Fox,  20  N.  Y. 
268,  above  referred  to,  has  been  sometimes 
cited  as  an  authority  opposed  to  the  rule 
declared  in  the  Vrooman-Tumer  Case,  but 
it  1b  really  not  Inconsistent  with  the  de- 
cision In  the  latter  case,  because,  as  was 
said  In  Lorlllard  v.  Clyde  &  Co.,  122  N.  Y. 
498,  25  N.  B.  917,  19  Am.  St.  Bep.  470: 

"All  that  case  decides  Is,  that  wliere  one 
person  loans  money  to  another  upon  his  prom- 
ise to  pay  it  to  a  third  party  to  whom  the  par- 
ty so  lending  the  money  is  Indebted,  the  con-> 
tract  thus  made  by  the  lender  Is  made  for  the 
benefit  of  his  creditor,  and  the  latter  can 
maintain  an  action  upon  It  without  proving 
an  express  promise  to  himself  from  the  par- 
ty receiving  the  money." 

[I]  The  complainants,  according  to  their 
original  briefs,  seemed  to  rely  on  two 
grounds  in  support  of  their  bill,  viz.:  (1) 
That  the  covenant  of  Curtis  and  Chester 
respecting  the  payment  of  the  rent  was  a 
declaration  of  trust  on  their  part,  and,  as 
such,  created  them  in  equity  trustees  for 
the  said  Trust  Company,  the  mortgagee.  (2) 
That  the  Keystone  Company  was  the  agent 
of  the  Trust  Company,  and  the  lessees  are 
therefore  liable  to  the  undisclosed  principal 
on  their  contract  with  the  agent.  I  Iiave 
already  discussed  these  propositions  in  a  gen- 
eral way.  In  respect  to  the  first  ground  it 
may  be  further  said,  tliat  there  might  be 
some  force  in  the  argument  if  the  Trust 
Company  was  a  creditor  of  the  Keystone 
Company,  and  the  latter  company  Individu- 
ally liable  to  the  former,  as  was  the  Phila- 
delphia Company.  But  in  the  absence  of 
any  consideration  whatever  moving  from  the 
Trust  Company  to  the  Keystone  Company, 
and  the  Trust  Company  being  mere  volun- 
teers, no  trust  was  created,  and  a  court  of 
equity  cannot  declare  one  in  its  favor.  There 
being  no  consideration  moving  from  the 
Trust  Company,  and  no  promise  or  agree- 
ment to  pay  the  rent,  or  any  part  of  it,  to 
the  Trust  Company,  and  no  intention  of  the 
lessees  shown  to  constitute  themselves  tru.s- 
tees,  it  certainly  cannot  be  successfully  con- 
tended that  any  trust  has  been  established 
in  fovor  of  the  complainants  by  the  facts 
set  out  in  the  bUl. 

"Although  two  persons,  for  a  valuable  con- 
sideration between  themselves,  covenant  to 
do  some  act  for  the  benefit  of  a  stranger, 
the  stranger  has  not  a  right  to  enforce  the 
covenant  against  the  two,  although  each  one 
might  as  against  the  other."  Colyear  v.  Mul- 
grave,  2  Keen,  81  (15  B.  C.  B.  — );  Meek 
V.  Kettlewell,  1  Hare,  464 ;  Hughes  v.  Stubbs, 
1  Hare,  476. 

In  the  last-mentioned  case  it  was  said: 

"A  man  who,  without  communication  with 
tils  creditors,  puts  property  into  the  hands 
of  trustees  for  the  purpose  of  paying  his 
debts,  proposes  only  a  benefit  to  himself  by 
the  payment  of  his  debts — his  object  is  not 
to  benefit  his  creditors.     It  would  therefore 
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be  a  result  most  remote  from  the  contempla- 
tion of  tbe  debtor,  If  it  Should  be  held  that 
any  creditor,  discovering  the  transaction, 
should  be  able  to  fasten  npon  the  property 
and  invest  himself  with  the  character  of  a 
cestui  que  trust" 

The  case  of  Gregory  v.  Williams,  3  Mer. 
582,  has  been  often  cited  to  show  that  one 
of  the  parties  to  an  agreement  may  consti- 
tute himself  a  trustee  of  the  property  for 
the  benefit  of  the  third  party. 

In  re  Empress  Engineering  Co.,  16  Ch. 
DiT.  125,  Lord  Justice  James  said:  "I  think 
it  Is  perhaps  as  well  that  we  shall  say  that 
Oregory  y.  Williams  seems  to  be  misunder- 
stood. When  that  case  is  considered  with 
the  careful  criticism  with  which  the  Mas- 
ter of  the  Rolls  has  examined  it.  It  appears 
quite  clear  that  there  was  there  a  transfer 
of  property  with  a  declaration  of  trust  In 
favor  of  a  third  person,  which  was  a  totally 
different  thing  from  a  mere  covenant  to  pay 
money  to  that  person." 

In  Re  Rotherham  Alum  &  Chemlc&i  Co., 
26  Ch.  DlT.  103,  the  court  used  the  following 
language: 

"  ♦  •  •  But  an  agreeipent  between  A. 
and  B.  that  6.  sliall  pay  C.  gives  C.  no  right 
of  action  against  B.  I  cannot  see  that  there 
Is  in  such  a  case  any  difference  between  eq- 
uity and  common  law,  it  is  a  mere  question 
of  contract  It  la  said  that  Mr.  Peace  has 
an  equity  against  the  company  because  the 
company  has  had  the  benefit  of  his  labor. 
What  does  that  mean?  If  I  order  a  coat 
and  receive  it,  I  get  the  benefit  of  the  labor 
of  the  cloth  manufacturer ;  but  does  any  one 
dream  that  I  am  under  any  liability  to  him? 
It  is  a  mere  fallacy  to  say  that  because  a 
person  gets  the  benefit  of  work  done  for 
somebody  else  he  is  liable  to  pay  the  per- 
son who  did  the  work." 

But  the  question  now  under  consideration 
has  been  decided,  in  principle  at  least  by  our 
own  court  In  the  case  of  Waters  v.  Comly, 
3  Har.  117.  In  that  case.  Waters,  Laird  and 
Bldpath  gave  a  bond  to  McMakin,  Burgess 
&  Kelly  for  $18,600.63  to  secure  a  debt  to 
Kelly  of  $400,  and  the  balance  In  trust  to 
pay  other  creditors,  per  schedule.  The  court 
said: 

"The  question  Is,  whether  McMakin,  Bur- 
gess &  Kelly  can  claim  anything  out  of  the 
proceeds  of  sale  beyond  the  sum  of  $400, 
due  to  Kelly.  If  they  can,  it  must  be  as 
trustees  for  the  creditors  mentioned  in  the 
schedule.  If  Waters  &  Laird,  under  the  same 
circumstances,  instead  of  giving  the  bond, 
had  executed  a  deed  conveying  their  proper- 
ty to  McMakin,  Burgess  &  Kelly  for  the 
payment  of  these  debts,  to  which  the  credi- 
tors were  neither  parties  nor  privies,  it 
would  not  have  divested  the  beneficial  inter- 
est of  Waters  &  Laird,  and  created  the 
real  relation  of  trustees  and  cestui  que  trust 
between  McMakin,  Burgess  &  Kelly,  and  the 
creditors  mentioned  In  the  schedule.    Wall- 


'  wyn  T.  Contts,  8  Met.  707;  Garrard'  ▼.  Lord 
Lauderdale,  3  Sim.  12;  Acton  v.  Woodgate, 
2  Myl.  &  K.  495.  In  Acton  v.  Woodgate,  Sir 
John  Leach  says:  "The  deed  merely  oper- 
:  ates  as  a  power  to  the  trustees,  which  is 
I  revocable  by  the  debtor,  and  has  the  same 
;  effect  as  if  the  debtor  had  delivered  money 
to  an  agent  to  pay  the  creditors,  aad  before 
any  payment  made  by  the  agent,  or  commun- 
ication by  him  to  the  creditors,  had  recalled 
the  money  so  delivered.'  In  the  case  of 
Bill  V.  Cureton,  2  Myl.  &  K.  611,  the  Master 
of  Rolls  says:  'In  Wallwyn  v.  Coutts,  and 
Oarrard  v.  Lord  Lauderdale,  the  character 
of  trustee  and  cestui  que  trust  never  existed 
between  the  creditor  and  the  trustees,  for  the 
settler  himself  was  the  only  cestui  que  trust; 
and  therefore  he  was  entitled  to  direct  the 
application  of  his  own  trust  fund.  The  rule 
Is  adopted  to  inromote  the  views  and  inten- 
tions of  the  parties.  A  man  who,  without 
any  communication  with  his  creditors,  puts 
property  into  the  hands  of  trustees,  for  the 
purpose  of  paying  his  debts,  proposes  only  a 
benefit  to  himself  and  not  to  his  creditors; 
it  would  be  a  result  most  remote  from  the 
contemplation  of  the  debtor.  If  It  should  be 
held  that  any  creditor  discovering  the  trans- 
action, should  be  able  to  fasten  vpon  the 
property  and  invest  himself  with  the  charac- 
ter of  cestui  que  trust." 
I  "The  same  principle  would  prevail  If  Wa- 
I  tera  &  Laird  had  sold  their  property  and 
placed  the  proceeds  In  the  hands  of  McMak- 
i  in.  Burgess  &  Kelly,  for  the  payment  of  the 
debts  mentioned  in  the  schedule;  the  latter 
would  not  by  that  mere  fact  have  become  lia- 
ble to  suit,  either  at  law  or  in  equity,  on  the 
part  of  the  creditors.  Stewart  v.  Fry,  7 
Taunt  Rep.  339;  WUUams  v.  Everett  14 
East,  682;  Acton  v.  Woodgate,  2  MyL  &  K, 
495;  Gibson  v.  Mlnet  2  Bing.  7. 

"In  the  present  case  there  was  no  convey- 
ance by  deed  of  the  property,  nor  payment 
I  of  money  to  McMakin,  Burgess  &  Kelly,  but 
I  simply  a  bond,  which  is  an  acknowledgment 
of  Indebtedness  under  seal,  and  was  design- 
ed, as  the  first  step  in  a  proceeding,  to  li- 
able the  obligees  tlirough  the  instrumental- 
ity of  the  process  of  the  courts,  to  convert 
the  property  of  the  obiigora  into  money  for 
the  purpose  which  has  been  stated.    Before 
that  process  of  conversion  was  completed  the 
I  execution  of  the  respondent,  Comly,  became 
i  a  lien  on  the  property  in  the  hands  of  the 
'  sheriff.     It   has   been    already   stated,    that 
McMakin,  Burgess  &  Kelly  have  no  benefi- 
cial Interest  In  these  funds  beyond  the  sum 
of  $400,  and  it  is  clear,  that  they  cannot 
clnim  the  balance  as  trustees  of  the  credi- 
tors;   for  the  relation  of  trustees  and  ces- 
tuls  que  trust,  never  Iiad  esiKted  between 
them  and  the  creditors.    If  the  funds  were  to 
I  pass   into   their  hands  they   would  be   the 
trustees  of  Waters  &  Laird,  who  might  re- 
voke the  authority  to  pay  the  creditors,  and 
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recall  tbe  money.  7  Taunt.  Bep.  338,  Stew- 
»rt  V.  Pry." 

I  can  see  no  reason  wby  tbe  Keystone 
Company,  the  lessor,  and  Curtis  and  Chester, 
tbe  lessees,  could  not  at  any  time  after  the 
execution  of  the  lease,  and  before  Its  asslgn- 
moit,  bare  canceled  tbe  same  U  tbey  bad 
seen  fit  so  to  do.  If  that  be  so,  then  there 
was  no  trust  established  by  or  under  tbe 
lease  In  favor  of  tbe  complainant  Trust 
Company,  and  no  rights  secured  thereby 
which  could  be  enforced  In  law  or  equity  by 
said  complainant 

It  is  hardly  worth  while  to  consider  the 
contention  that  the  Keystone  Company,  the 
lessor,  was  the  agent  of  tbe  mortgagee  in 
tlie  matter  of  the  lease,  and  that  tbe  cove- 
nants therein  contained  were  for  tbe  benefit 
of  such  principal.  There  is  nothing  con- 
tabied  In  tbe  bill  which  supports  such  con- 
tention, or  which  shows  or  tends  to  show  the 
existence  of  such  a  relation. 

[7]  I  am  clearly  of  tbe  opinion  that  the 
complainants  are  not  entitled  to  an  accoont- 
Ing  from  tbe  respondents  for  royalties  un- 
der the  provisions  of  the  lease,  nor  for  the 
payment  of  any  sums  which  might  be  found 
to  be  due  on  sucb  an  accounting.  The  lease 
contains  no  covenant  or  promise  on  the  part 
of  the  lessees  to  pay  to  the  Trust  Company, 
or  to  pay  for  Its  benefit,  any  royalties  what- 
ever; and  there  was  certainly  no  privity  of 
contract,  or  estate,  between  tbe  Trust  Com- 
pany and  the  lessees  in  this  regard,  or  any 
consideration  moving  from  the  former  to  tbe 
latter.  For  the  same  reason  I  hold  that  tbe 
complainants  are  not  entitled  to  a  decree 
that  the  lessees,  or  their  assignee,  pay  tbe 
taxes  on  the  mortgaged  premises. 

The  ground  upon  which  tbe  complainants 
base  their  claim  for  tbe  payment  of  royal- 
ties and  taxes,  is  stated  In  paragraph  24  of 
tbe  bUl,  as  follows: 

"The  graphite  on  said  premises  is  a  ma- 
terial part  of  the  complainants'  security  un- 
der said  mortgage,  and  tbe  graphite  having 
been  mined  and  taken  away  from  said  prem- 
ises without  the  payment  of  tbe  stipulated 
rent  agreed  to  be  paid  to  the  said  Union 
Trust  Company,  for  the  benefit  of  the  bond- 
holders tii  aforesaid,  and  without  the  ac- 
counting and  the  payment  of  tbe  royalties 
provided  for  in  tbe  said  lease,  and  by  reason 
of  tbe  respondents  permitting  taxes  to  be- 
come in  arrear  and  a  lien  to  be  filed  therefor, 
tbe  said  mortgaged  premises  have  been  de- 
pleted and  wasted  to  the  Irreparable  in- 
jury to  the  complainants  and  the  holders 
of  the  bonds  secured  by  the  said  mortgage." 

[I]  It  is  unnecessary  to  consider  whether 
any  waste,  within  the  meaning  of  the  law, 
was  committed  by  the  lessees  in  using  or 
Working  the  land  under  a  mining  lease,  and 
for  the  purposes  for  which  it  was  leased, 
because  it  Is  clear  that  tbe  complainants 
are  not  entitled  to  recover  from  tbe  lessees 
datnages  for  any  waste  that  may  have  been 
committed.    There  is  no  doubt  that  the  mort- 


gagee, for  the  protection  of  his  security,  was 
entitled,  as  against  the  mortgagor,  or  his 
grantee,  to  an  Injunction  to  restrain  any 
waste  which  put  in  peril  bis  security,  but  he 
cannot  recover  from  these  lessees,  or  their 
assignee,  damages  for  waste  they  may  have 
committed. 

[1, 1 0]  Tbe  complalpants  in  their  supple- 
mental brief,  and  in  those  recently  submitted 
in  reply,  seem  to  have  departed  from  the 
grounds  first  relied  upon  for  a  decree  under 
their  bill,  and  urge  tbe  following  new  claims 
based  upon  the  covenants  contained  in  the 
mortgage,  vis.:  (1)  That  sucb  covenants  run 
with  the  land,  and  are  equally  binding  upon 
tbe  mortgagor  and  assignees.  (2)  That  if 
tbe  covenants  are  not  such  as  run  with  the 
land,  they  nevertheless  come  within  the  eq- 
uitable rule  laid  down  in  Tulk  v.  Moxbay, 
2  Ph.  774,  and  are  enforceable  against  those 
taking  with  notice. 

I  think  it  unnecessary  to  discuss  tbe  first 
proposition  at  much  length,  because  it  is 
clear  that  the  stipulations  or  covenants  of 
the  mortgage,  with  which  we  are  concerned, 
did  not  run  with  the  land  and  bind  tbe  les- 
sees of  tbe  mortgagor.  Where  covenants  run 
with  the  land,  the  party  charged  la  not  lia- 
ble unless  he  was  party  to  the  covenant  or 
privy  in  estate  with  the  maker  of  the  cove- 
nant; and  the  privity  of  estate  thus  re- 
quired is  with  tbe  original  covenantee,  not 
with  tbe  original  covenantor.  11  Cyc.  1080 
(note  80);  Norcross  ▼.  James,  140  Mass.  188, 
2  N.  B.  946. 

There  was  no  privity  of  estate  between  tbe 
complainants  and  Curtis  and  Chester,  and 
the  Chester  Graphite  Company,  respondents, 
because  the  complainant  Trust  Company  had 
no  title  to  the  land,  and  held  no  estate  under 
it  until  it  had  taken  title  by  sale  and  entry. 
In  Taylor  on  Landlord  and  Tenant,  voL  1,  | 
122,  it  is  said: 

"But  the  common-law  rules  of  mortgage 
have  been  modified  In  many  states.  •  •  • 
In  Pennsylvania,  Michigan  and  other  states, 
a  mortgage  is  only  security  for  a  debt,  and 
no  estate  vests  until  after  foreclosure  and 
sale." 

The  mortgage  in  question  is  a  Pennsylvania 
mortgage.    The  same  writer,  continuing,  says: 

"It  Is,  however,  well  settled  that  no  con- 
tract of  lease  or  otherwise  which  tbe  mort- 
gagor may  make  with  resp«ct  to  the  land 
either  Inures  to  the  benefit  of  the  mortgagee 
or  is  binding  on  him.  There  is  In  such  a 
case  no  privity  of  either  estate  or  contract 
between  the  mortgagee  and  the  lessee  of  the 
mortgagor  to  bind  either,  and  the  entry  of 
the  mortgagee  into  possession  under  the 
mortgage  merely  avoids  the  lease  and  releas- 
es the  lessee  from  any  obligation.  Western 
Union  Tel.  Co.  v.  Ann  Arbor  R.  R.  Co.,  90 
Fed.  370,  33  C.  C.  A.  113,  61  U.  S.  App.  741." 

[11]  But  even  though  the  covenants  in  the 
mortgage  are  not  binding  on  the  lessees  of 
the  mortgagor  as  covenants  running  with 
tbe  land,  are  tbey  binding  because  they  come 
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within  the  equitable  rule  laid  down  In  Tulk 
V.  Mozhay? 

In  that  case  the  owner  of  certain  houses 
In  the  square  sold  the  land  adjoining,  with  a 
coTenant  from  the  purchaser  not  to  use  It  for 
any  other  purposes  than  as  a  square  gar- 
iea.  It  was  contended,  not  that  the  vendee 
could  Tlolate  that  contract,  but  that  he  might 
sell  the  piece  of  land,  and  that  the  purchas- 
er from  him  could  violate  it  without  the 
court  having  any  power  to  Interfere,  because 
It  was  a  covenant  that  did  not  run  with  the 
land.  The  court  held  that  the  question  did 
not  depend  upon  whether  the  covenant  runs 
with  the  land,  but  whether  an  equity  was 
attached  to  the  property  by  the  owner. 

"For  if  an  equity  Is  attached  to  the  prop- 
erty by  the  owner,  no  one  purchasing  with 
notice  of  that  equity  can  stand  In  a  differ- 
ent situation  from  the  party  from  whom  he 
purchased.  •  •  *  Covenants  restraining 
the  use  of  real  property  afford  an  instance 
of  that  class  of  cases  in  which  equity  will 
charge  the  conscience  of  a  grantee  of  land 
with  an  agreement  relating  to  the  land,  al- 
though the  agreement  neither  creates  an 
easement  nor  runs  with  the  land.  The  juris- 
diction Is  not  confined  to  cases  in  which  an 
action  at  law  can  be  maintained,  and  such 
covenants,  although  not  binding  at  law,  will 
be  enforced  in  equity,  provided  the  person 
Into  whose  hands  the  land  passed  has  taken 
It  with  notice  of  the  covenant  *  *  ♦  But 
the  tendency  of  the  later  decisions,  both  in 
England  and  in  the  United  States,  Is,  It 
seems,  to  restrict,  rather  than  to  extend,  this 
equitable  doctrine." 

It  may  also  be  said,  as  the  result  of  an 
examination  of  the  authorities,  that  the  Eng- 
lish and  American  courts  have  confined  the 
application  of  this  principle  of  equitable  re- 
lief to  covenants  restricting  the  mode  of 
using  the  land.  Haywood  v.  Building  So- 
ciety, 8  Q.  B.  Div.  403;  London  &  So.  Ry. 
Co.  V.  Gomm,  20  Ch.  Div.  462;  Trustees  v. 
I^rnch,  70  N.  T.  440,  26  Am.  Ret.  615;  Hodge 
V.  Sloan,  107  N.  Y.  244,  17  N.  E.  335,  1  Am. 
St  Rep.  816;  Norcross  v.  James,  140  Mass. 
188,  2  N.  E.  946;  Atlantic  City  v.  Atlantic 
City  Pier  Co.,  62  N.  J.  Eq.  139,  49  Atl.  822. 

[12]  Manifestly  the  case  before  me  is  in 
no  way  analogous  to  the  case  of  Tulk  v. 
Mozhay,  and  cannot  be  governed  by  the  doc- 
trine declared  therein.  Even  if  such  doctrine 
could  be  held  to  apply  to  covenants  between 
mortgagor  and  mortgagee,  the  so  called  cove- 
nants in  the  mortgage,  upon  which  the  com- 
plainants rely,  are  not  restrictive  in  their 
character  but  in  fact  the  very  reverse. 

The  case  of  National  Bank  of  Dover  v. 
Spgur,  39  N.  J.  Law,  173,  which  counsel  for 
the  complainants  Insist  should  rule  the  pres- 
ent case,  seeuis  to  me  to  be  not  at  all  in 
point  The  question  in  that  case  was,  wheth- 
er a  covenant  by  Segur  that  he  would  not  en- 
ter into  banking  business  at  Dover  for  a 
period  of  ten  years  in  consideration  of  the 
sale  by  himself  to  Hoagland  of  a  certain 


lot  and  banking  house,  ran  with  the  Inii'l 
The  case  arose  between  Hoagland's  as.-i;iu>H 
and  Segur,  and  concerned  the  covenant  uiade 
by  the  latter  to  pay  $1,000  if  he  should  vio- 
late his  covenant  It  was  held  that  be  was 
liable  to  Hoagland's  assignee  on  the  covenant. 
The  plaintiff  was  the  grantee  of  the  premises, 
and  claimed  the  right  to  enforce,  in  its  own 
name,  the  agreement,  by  virtue  of  the  last 
clause  In  it,  which  was  to  the  effect,  that  Id 
case  of  a  breach  of  the  covenant  sued  on,  the 
right  of  action  should  be  In  the  owner  in  fee 
of  the  land.  The  court  held,  that  althougli 
the  deed  was  in  form  inter  partes,  it  con- 
tained a  covenant  to  a  third  party,  and  such 
third  person  might  sue  tn  his  own  name  for  a 
breach  of  such  covenant,  it  appearing  In  tbe 
instrument  to  have  been  the  intention  to  con- 
fer such  right  It  was  alao  held,  that  if  tbe 
plaintiff  was  not  a  party  to  the  agreement, 
so  as  to  give  him  an  ability,  as  such,  to  sue 
upon  it  he  nevertheless  could  malntahi  the 
action,  on  the  ground  that  the  covenant  \na 
such  as  was  capable  of  running  with  tbe 
land,  and  passed,  with  the  title,  to  the  plain- 
tiff. The  court,  in  deciding  whether  the  cove- 
nant was  capable  of  running  with  the  laud, 
made  a  distinction  between  those  that  impos- 
ed a  burden  and  those  that  gave  a  benefi!. 
and  held  the  covenant  in  question  to  belong 
to  the  latter  class,  being  unable  "to  see  why 
any  contract,  which  is  of  a  nature  to  attach 
to  the  land,  and  which  has  a  beneflcial  tend- 
ency, should  not  be  considered  assignable,  by 
act  of  law,  as  against  the  covenantor,  with 
the  title.  •  •  •  A  covenant  touches  and 
concerns  land  when  its  performance  confers 
a  direct  benefit  on  the  owner  of  land  by  rea- 
son of  his  ownership,  and  tested  by  sucb  a 
definition  the  covenant  sued  on  has  clearlv 
such  a  capacity."  The  two  grounds,  or  rea- 
sons, upon  which  the  decision  was  based, 
were,  first,  the  agreement  that  the  covenant 
was  to  attach  to  and  run  with  the  land, 
which  meant  that  in  case  of  a  breach  the 
right  of  action  should  be  in  the  owner  of  the 
fee.  Second,  the  fact  that  the  covenant  was 
beneficial  to  the  land  and  the  owner.  It  is 
manifest  that  this  case  cannot  be  regarded  as 
an  authority  for  the  complainants'  con- 
tention, because  the  facts  were  essentially 
different,  and  the  reasoning  and  decision  of 
the  court  wholly  inapplicable  to  the  present 
case. 

The  complainants,  in  their  bill,  rely,  ap- 
parently, not  upon  the  covenants  in  the  mort- 
gage, but  upon  the  covenants  in  the  lease.  It 
cannot  be  claimed  that  tbe  covenants  in  Uie 
lease  and  mortgage  are  identical.  There  Ls 
no  covenant  In  the  mortgage  for  the  payment 
of  rent  but  there  is  a  covenant  for  the  an- 
nual payment  of  interest,  which  amounted  t<> 
$3,000.  The  covenant  in  the  lease  is  for  tlie 
payment  of  an  annual  rental  of  $3,500.  Tbe 
covenant  in  the  lease  respecting  royalties  Us 
not  the  same  as  tbe  stipulation  in  the  mort- 
gage,   la  the  mortgage  tbe  provision  was, 
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that  the  mortgagor  ahould  pay  to  the  mort- 
gagee a  sum  eqoal  .to  10  per  centum  of  its 
net  earnings  for  the  12  months  ending,  etc. 
In  the  lease  the  lessees  con  vena  nted  to  pay 
to  the  lessor  10  per  cent  of  the  Talae  of 
the  graphite  when  manufactured  and  market- 
ed, and  also  10  per  cent,  of  the  selling  price 
of  all  graphite  mined  on  the  premises  and 
manufactured  there  or  elsewhere  during  the 
term  of  the  lease. 

For  the  reasons  stated  in  this  opinion,  I 
am  constrained  to  hold  that  the  complainants 
bave  not,  in  and  by  their  bill  of  complaint, 
made  or  stated  such  a  case  as  entitles  them, 
or  any  of  them,  in  a  court  of  equity,  to  the 
discovery,  payment  or  relief  prayed  for,  and 
the  demurrers  to  the  bill  are,  therefore,  sus- 
tained. 

Let  an  order  be  entered  accordingly. 


ASEAM  T.  PLATI  et  aL 

(Supreme    Court    of    Errors    of    Gonnecticat. 

June  13,  1912.) 

Food   ({   25*)  —  TiTawtt.tty  fob  Injubim  — 

Pleadino. 

Where,  in  an  action  for  Belling  unwhole- 
some meat  which  made  plaintiff  and  his  fam- 
ily ill,  be  pleaded  a  particular  sale,  recovery 
could  not  be  based  on  other  sales  on  other 
days. 

[Ed.  Note.— For  other  cases,  see  Food,  Cent. 
Dig.  S  18;   Dec.  Dig.  i  25.*) 

Appeal  from  Superior  Court,  New  Haven 
County;    William  L.  Bennett,  Judge. 

Action  by  William  F.  Askam  against  Ar- 
thur J.  Piatt  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

Robert  C.  Stoddard,  of  New  Haven,  for  ap- 
pellant Charles  S.  Hamilton  and  Omar  W. 
Piatt,  both  of  New  Haven,  for  appellees. 

ROKABACK,  J.  The  essential  allegations 
of  the  complaint  are  as  follows:  "(2)  On  or 
about  the  18th  day  of  February,  1010,  the 
plaintiff  bought  of  the  defendants  certain 
meat  known  as  pork  or  pork  chops,  for  the 
purpose  of  using  the  same  immediately  as 
food  for  himself  and  family,  and  the  de- 
fendants sold  this  '  meat  to  the  plaintiff 
knowing  that  the  same  was  to  be  used 
by  the  plaintiff  and  his  family  as  food.  (3) 
The  defendants  sold  this  meat  with  the  im- 
plied guaranty  that  the  same  was  fit  and 
wholesome  for  food.-  (4)  Said  meat  was  not 
fit  and  wholesome  for  food,  but  was  diseased 
and  liable  to  cause  illness  and  sickness  to 
any  person  who  ate  the  same.  (5)  Upon  the 
delivery  of  said  meat  to  the  plaintiff's  fam- 
ily, said  meat  was  within  a  reasonable  time 
thereafter  prepared  and  consumed  by  the 
plaintiff  and  his  family,  •  *  *  (7)  As  a 
result  of  eating  said  meat,  the  plaintiff,  his 
wife,  and  bis  minor  children  were  made 
Blck."  The  answer  admitted  paragraph  2,  de- 
nied paragraptis  3,  4,  5,  and  7 ;  and  also  al- 


leged that  the  plaintiff  selected  the  meat  in 
question  and  in  so  doing  relied  upon  his  own 
skill  and  Judgment. 

On  the  trial  the  plaintiff  In  the  presenta- 
tion of  his  case  offered  no  evidence  to  prove 
that  he  had  purchased  and  eaten  any  meat 
of  any  kind  from  the  defendants  except  4% 
pounds  of  pork  chops,  bought  on  the  7th  day 
of  February,  1910.  After  the  dose  of  the 
plalntUTs  case  the  defendants  in  reply,  with 
other  testimony,  offered  witnesses  who  tes- 
tified as  to  the  purdiase  of  sausages  by  the 
plaintiff  on  the  6th,  8th,  and  11th  days  of 
February,  1010,  and  of  pork  chops  on  the 
12th  day  of  February,  1010. 

In  his  charge  the  court,  in  spealdng  of  the 
issues  presented  for  the  consideration  of  the 
jury,  used  the  following  language:  "The  par- 
ties are  very  much  in  controversy  upon  this 
part  of  the  case,  and  I  ought  here  to  say  to 
you,  before  I  go  any  further,  that  the  plain- 
tiffs have  put  up  their  cases  to  yon,  in  the 
opening,  upon  the  ground  that  they  bought 
pork  chops  upon  a  certain  day,  and  that  their 
damage  resulted  from  eating  those  pork  chops. 
Now,  that  is  their  case,  and  that  case  they 
must  prove.  You  cannot  bring  in  a  verdict 
against  the  defendants  unless  the  plaintiffs 
have  proven  that  those  pork  chops  concern- 
ing wliich  they  gave  evidence  in  the  open- 
ing of  their  case  were  infected  with  tri- 
chinae, as  they  claim  them  to  bave  been.  It 
will  not  do,  and  you  cannot,  even  If  you 
should  find  that  the  defendants  sold  other 
pork  products  or  other  pork,  upon  other  days, 
which  was  diseased,  to  these  plaintiffs,  on 
that  account  find  a  verdict  in  favor  of  the 
plaintiffs,  for  these  plaintiffs  must  prove  the 
case  that  Is  here  before  you.  Have  the  plain- 
tiffs proved  by  a  fair  preponderance  of  evi- 
dence that  these  pork  chops  concerning  which 
they  have  testified,  that  being  the  only  pork 
which  they  have  introduced  evidence  to 
show  that  they  have  consumed,  have  they 
shown  to  you  that  those  pork  chops  were 
infected  and  unwholesome?" 

These  instructions  upon  this  subject  em- 
body a  correct  statement  of  the  law  neces- 
sary for  the  proper  guidance  of  the  jury  un- 
der the  issues  and  evidence  of  the  plaintiff 
as  he  had  presented  his  case.  The  plaintiff 
had  voluntarily  chosen  the  cause  of  action 
upon  wlilch  he  relied.  Under  that  election 
and  the  evidence  which  he  had  Introduced  to 
sustain  that  cause  of  action  be  must  stand. 
The  plaintiff  could  not  recover  upon  anoth- 
er separate  and  distinct  cause  of  action,  be- 
cause the  defendants,  as  a  part  of  their  case, 
in  answer  to  the  case  which  the  plaintiff 
had  attempted  to  make  out  introduced  evi- 
dence as  to  the  sales  of  meat  upon  days  oth- 
er than  the  one  upon  February  7tb.  At 
that  stage  of  the  case  it  was  too  late  for 
the  plaintiff  to  change  his  cause  of  action. 
"Regard  must  always  be  bad,  not  only  to  the 
pleadings,  but  to  the  Issues  of  fact  actually 
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presented  on  the  trial.  When  a  plaintiff 
specifies  the  negligence  be  complains  of,  and 
explains  the  drcumstancea  of  his  injury  and 
bow  it  happened,  the  opposing  party  and  the 
court  have  a  right  to  assume  the  case  thus 
presented  to  be  the  whole  case."  Lennon  v. 
Uawltzer,  57  Ooim.  683,  686,  587,  19  AtL  334, 
33a 

It  is  undoubtedly  true  that  the  Jury  could 
have  based  a  verdict  in  favor  of  the  plain- 
tiff upon  evidence  which  the  defendants  had 
introduced  by  their  witnesses,  provided  it 
related  to  the  cause  which  the  plaintiff  by 
bis  complaint  and  evidence  had  elected  to 
try.  But  one  sale  of  meat  had  been  mention- 
ed by  the  plaintiff  In  his  complaint  which  by 
his  evidence  he  had  determined  was  upon 
February  7,  1910.  He  could  not  claim  to 
recover  upon  another  independent  cause  of 
action.  Either  might  have  been  the  true  one 
in  the  first  instance,  but  both  under  the 
pleadings  and  evidence  could  not  stand  to- 
gether. Choosing  the  one,  he  necessarily 
abandoned  the  other.  Especially  is  this  true 
when  the  finding  discloses  that  the  plaintiff 
made  no  claim  or  offered  evidence  to  prove 
that  pork  or  meat  of  any  kind  was  sold  to 
him  by  the  defendants  with  an  implied  war- 
ranty, except  tliat  referred  to  in  hia  com- 
plaint as  being  sold  on  February  7,  1910. 

There  is  no  error.  The  other  Judges  con- 
curred. 


ALLEN  V.  NEW  TORIC,  N.  H.  &  H.  R.  CO. 

(Supreme    Court    of    Errors    of    Connecticut. 

June  13,  1912.) 

Appeal  ard  Ebbor  (!  970*)— Verdict— Va- 
CATiow— Excessive  Damages— Keview. 
Vacation  of  a  verdict  in  an  action  for  in- 
juries because  the  damages  awarded  were  ex- 
cessive would  not  be  interfered  with  on  ap- 
peal, in  the  absence  of  a  showing  of  abuse  of 
discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {|  3871-3873,  3877;  Dec. 
Dig.  i  979.*] 

Appeal  from  Superior  Court,  New  London 
County;  Ralph  Wheeler,  Judge. 

Action  by  Wellington  Allen  against  the 
New  York,  New  Haven  &  Hartford  Railroad 
Company  to  recover  for  personal  injuries  al- 
leged to  have  been  received  through  defend- 
ant's negligence.  Plaintiff  had  a  verdict  for 
13,000,  and,  a  motion  having  been  granted  to 
set  it  aside,  plaintiff  appeals.    Affirmed. 

Donald  G.  Perkins,  of  Norwich,  and  George 
Curtis  Morgan,  of  New  London,  for  appel- 
lant. MIchad  Eenealy,  of  Stamford,  for  ap- 
pellee. 

PER  CURIAM.  This  verdict  was  set  aside 
for  the  reasons  (1)  thtit  the  plaintiff  liad  fail- 
ed to  offer  evidence  sufficient  to  go  to  the 
Jury  that  he  was  free  from  contributory  neg- 
ligence; and  (2)  that  its  amount  was  exces- 
sive.   We  have  occasion  to  notice  only  the 


second  of  these  reasons.  The  mle  to  be  ap- 
plied by  us  where  a  verdict  baa  been  set 
aside  as  being  excessive  is  stated  in  Gray  v. 
Fanning,  73  Conn.  115,  117,  46  AH.  831,  832. 
as  follows:  "In  such  a  matter  a  large  dis- 
cretion is  of  necessity  vested  in  the  trial 
conrt,  and  only  in  cases  where  that  discre- 
tion Is  unreasonably  exercised  ought  the  ac- 
tion of  the  trial  conrt  to  be  set  aside."  It 
is  the  action  of  the  court,  and  not  that  of 
the  Jury,  which  is  directly  under  review. 
Loomis  V.  Perkins,  70  Conn.  444,  446,  39  Atl. 
797. 

We  cannot  say  that  the  conrt's  discretioD 
was  unreasonably  exercised.  There  it  no  a- 
ror. 


JOHNSON  V.  CONNECnCllT  CO. 

(Supreme    Conrt   of    Errors    of    Connecticnt 
June  13,  1912.) 

1.  Damages  (J  24*)  —  Pkbsoitai:.  Ikjuweb  — 
Possible  Iitjubt. 

Injaries  in  tort  actions  which  are  merely 
possible  are  specolative,  and  can  famish  no 
basis  for  a  recovery  of  damages. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  fl  65-67;   Dec.  Dig.  i  24.*] 

2.  Damages  (H  185,  «•)  —  "Cebtaintt" - 
"Reasonable  Cebtaintt"  —  "Reasonable 
Probabilitt." 

"Certainty,"  as  appUed  to  the  law  of 
damages,  means  freedom  from  doabt,  and  as 
"reasonable  certainty"  and  "reasonable  prob- 
ability" bear  no  resemblance  to  each  other, 
plaintiff,  in  an  action  for  personal  injuries, 
while  entitled  to  recover  for  such  future  suf- 
fering and  injury  as  she  proves  to  be  reason- 
ably probable,  is  not  required  to  prove  such 
future  injuries  and  suffering  by  testimony  rea- 
sonably certain  or  free  from  doubt 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  {(  503-508,  5;  Dec.  Dig.  {{  1S5. 
6.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1028,  1029;   vol  7,  p.  5957.] 

3.  Action  (g  53*)— Splitting  Cause  of  Ac- 
tion. 

In  tort  plaintiff  must  recover  aU  his  dam- 
age in  a  single  action. 

[Ed.  Note.— For  other  cases,  see  Action. 
Cent  Dig.  H  549-623;    Dec  Dig.  |  53.*] 

4.  Appeal  and  Error  (|  1053*)— Instbuc- 
TioNs— Possible  Future  Damaobs. 

Where,  in  an  action  for  injuriea,  the 
charge  limited  plaintiff's  recovery  to  fair  and 
reasonable  compensation  for  the  Injuries  phys- 
ical and  mental  which  the  jury  found  by  a 
fair  preponderance  of  the  evidence  plaintiff 
had  undergone  or  would  undergo  as  a  result  of 
her  injuries  and  which  were  the  natural  and 
proximate  consequences  of  defendant's  negli- 
gence, and  the  jury  were  also  authorized  to  in- 
clude compensation  for  any  permanent  inja- 
ries if  they  found  such  had  resulted,  and  as  to 
those  should  consider  the  probabilities  of  her 
future  improvement  rather  than  the  possi- 
bilities of  nonimprovement  such  instructions 
withdrew  any  claim  for  future  damages  which 
were  merely  possible,  and  therefore  cured  the 
admission  of  evidence  of  possible  injuries. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |{  4178^4184;  Dec.  Dig.  f 
1053.*] 
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5.  TBIAI.     (t    2ei*)— iNflTBCCTIONS— RKFUSAL. 

A  request  to  charge  shonld  be  considered 
as  a  whole,  and,  where  it  contained  in  part  an 
erroneous  role  of  damages,  it  was  properly 
refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Diir.  II  481.  660,  671,  673,  675;  Dec  Dig.  | 
261.*] 

Appeal  from  Superior  Conrt,  New  Havoi 
County ;   Marcus  H.  Holcomb,  Judge. 

Action  by  Rosa  Jotmson  against  the  Oon- 
necticut  Company  for  personal  Injuries. 
From  a  judgment  for  plalntlfl  for  $5,000,  de- 
fendant appeals.    Afflrmed. 

Joseph  F.  Berry,  of  New  Haven,  for  ap- 
pellant. Ulysses  G.  Church,  of  Waterbury, 
for  appellee. 

WHEELER,  J.  The  plalntifT  was  a  pas- 
senger on  defendant's  trolley  car,  and  the 
verdict  of  the  jury  Imports  that  she  suffered 
the  injuries  complained  of  through  an  ex- 
plosion caused  by  a  defective  controller, 
which  the  defendant  in  the  exercise  of  its 
duty  would  have  discovered  and  remedied; 
and  that  the  plaintiff's  physical  injuries  were 
severe,  and  resulting  therefrom  was  a  high- 
ly nervous  condition  of  chronic  neurasthenia 
or  nervous  exhaustion.  The  defendant  com- 
phiins  that  evidence  of  future  apprehended 
injuries,  which  were  merely  possible,  was 
received  against  Its  objection;  and,  further, 
that  the  court  refused  to  instruct  the  jury, 
in  accordance  with  Its  request,  that  recovery 
could  only  be  had  for  those  Injuries  "which 
are  reasonably  certain  to  ensue"  and  for  "ap- 
prehended future  consequences  of  an  injury" 
only  those  of  which  there  is  "such  a  degree 
of  probability  of  such  consequences  as  to 
amount  to  reasonable  certainty." 

[1]  Injuries  in  tort  actions  which  are  mere- 
ly possible  are  speculative,  and  can  furnish 
no  basis  for  a  recovery  of  damages.  Pullen 
V.  Boston  Elevated  Ry.  Co.,  2as  Mass.  356, 
M  N.  E.  469.  In  some  jurisdictions,  in  tort, 
the  rule  of  damages  Includes  prospective  in- 
jury in  those  Instances  only  where  the  ap- 
prehended consequences  are  such  -  as  in  the 
ordinary  course  of  nature  are  reasonably  cer- 
tain to  ensue.  C,  M.  &  St  P.  Ry.  Co.  v. 
Newsome,  154  Fed.  665,  83  O.  0.  A.  422;  Wil- 
liams V.  Clarke  County,  143  Iowa,  328,  120 
N.  W.  306;  Hardy  v.  Milwaukee  St  Ry., 
89  Wis.  187,  61  N.  W.  771. 

[2]  "Certainty"  is  freedom  from  doubt, 
and  If  a  plaintiff  is  required  to  prove  that 
future  apprehended  consequences  are  reason- 
ably free  from  doubt  he  has  Imposed  upon 
him  a  burden  far  beyond  the  ordinary  re- 
quirement of  proof  in  a  civil  action  and  ap- 
proximating closely  to  the  proof  beyond  a 
nasonable  doubt  of  the  criminal  action. 
Other  jurisdictions  hold  that  all  that  is 
meant  by  the  reasonably  certain  rule  is  that 
there  must  be  such  a  degree  of  probability  as 
amounts  to  a  reasonable  probability.  Brln- 
instool  V,  Mich.  U.  Ry.  Co.,  157  Mich.  172, 


180,  121  N.  W.  728;  Watson,  Personal  In- 
juries, I  384;  Booth,  St  Rys.  (2d  Ed.)  I  409. 
"Reasonable  certainty"  and  "reasonable 
probability"  bear  no  resemblance  to  each 
other,  and  judicial  construction  which  brings 
them  Into  apposite  relation  seems  to  us 
forced,  perhaps,  to  save  the  appearance  of  a 
rule  which  violates  a  fundamental  of  the 
theory  of  evidence.  This  attempt  has  been 
aided  by  text-book  writers  who  no  doubt  saw 
that  the  requirement  of  proof  of  future  in- 
juries to  a  reasonable  certainty  was  an  ex- 
ception to  the  ordinary  requirement  of  proof. 
"A  presumption  or  a  probability  ♦  ♦  ♦  Is 
an  inference  as  to  the  existence  or  nonexist- 
ence of  one  fact  from  the  existence  or  non- 
existence of  some  other  fact  founded  in  a 
previous  exi)erlence  of  that  connection." 
Hoyt  V.  Danbury,  69  Conn.  341,  348,  87  Atl. 
1051.  And  when  the  trier  has  a  reasonable 
belief  of  the  probability  of  the  existence  of 
a  fact  material  to  the  issue  It  Is  its  duty 
to  And  it  Fay  v.  Reynolds,  60  Oonn.  217, 
220,  21  Atl.  418;  Flnken  t.  Elm  City  Brass 
Co.,  73  Conn.  423,  47  Atl.  670;  Hoyt  v.  Dan- 
bury,  supra. 

[S]  In  tort  the  plalntlfl  must  recover  In  a 
single  action  all  of  his.  damage.  The  con- 
sequences of  an  Injury  cannot  be  definitely 
predicted.  The  plaintiff  should  be  permitted 
to  prove  those  results  which  are  likely  to 
happen,  that  Is,  those  which  are  reasonably 
probable,  for  that  is  but  establishing  results 
which  under  like  drcumstauces  generally 
come  to  pass.  When  a  plaintiff  has  by  a 
fair  preponderance  of  the  evidence  satisfied 
the  Jury  that  future  pain  and  suffering  in 
consequence  of  his  injury  is  reasonably,  like- 
ly, or  probable,  or  to  be  expected,  he  should 
be  compensated  for  these  as  well  as  for  those 
which  are  certain  to  occur.  Smedley  v.  Rail- 
way Co.,  184  Pa.  620,  626,  39  Atl.  544 ;  Amos 
V.  Del.  River  Ferry  Co.,  228  Pa.  362,  369,  77 
AU.  12;  Pullen  v.  Boston  El.  Ry.  Co.,  208 
Mass.  356-358,  94  N.  E.  469;  Arkansas  City 
r.  Payne,  80  Kan.  863,  102  Pac.  781,  782; 
Lentz  V.  aty  of  DaUas,  96  Tex.  258,  72  S.  W. 
59:  Snook  v.  City  of  Anaconda,  26  Mont 
128,  66  Pac.  756;  Norfolk  Ry.  4  U.  Co.  v. 
Spratley,  103  Va.  379,  49  S.  E.  502;  Colby 
V.  Inhabitants,  61  Me.  304,  306;  Hale  on 
Damages  (1896  Ed.)  |  30.  "In  civil  actions 
it  la  not  necessary  that  the  triers  should  be 
free  from  all  reasonable  doubt  as  to  the 
proper  conclusion  to  be  drawn  from  the  evi- 
dence." Hoyt  V.  Danbury,  69  Conn.  341,  848, 
37  Atl.  1051.  One  end  of  the  law  Is  to  end 
controversy,  and  to  accomplish  this  courts 
may  rest  their  judgment  in  a  civil  action  up- 
on reasonable  probabilities.  The  law  esteems 
the  fact  which  In  all  reasonable  likelihood 
win  occur  as  existent.  Much  of  the  confu- 
sion In  the  authorities  has  come  from  asser- 
tion of  the  reasonable  certainty  rule  In  the 
case  of  Strohm  v.  N.  T.,  L.  E.  &  W.  R.  R. 
Co.,  96  N.  Y.  304,  306.    And  whUe  this  case 
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has  been  frequently  followed  by  the  inferior 
courts  of  New  York  and  In  Briggs  y.  N. 
Y.  O.  &  H.  R.  Co.,  177  N.  Y.  62,  69  N.  E. 
223,  101  Am.  St.  R^.  718,  the  Court  of  Ap- 
peals of  New  York  has,  In  Cross  v.  City  of 
Syracuse,  200  N.  Y.  393,  94  N.  E.  184,  21 
Ann.  Gas.  324,  said :  "The  prevalent  mistake 
In  regard  to  that  decision  (Strohm  v.  Rail- 
road) is  the  supposition  that  it  forbade  the 
introduction  of  any  opinion  evidence  as  to 
the  probable  existing  condition  due  to  Injury 
unless  the  opinion  could  be  pronounced  with 
reasonable  certainty.  The  Strohm  Case  in 
fact  laid  down  no  such  rule."  Grlswold  v. 
N.  Y.  C.  &  H.  R.  R.  Co.,  115  N.  Y.  61,  64, 
21  N.  E.  726,  12  Am.  St.  Rep.  775;  Feeney 
V.  L.  I.  R.,  116  N.  Y.  375,  382,  22  N.  E.  402, 
5  L.  R.  A.  544.  The  defendant's  criticism 
that  the  evidence  of  possible  injuries  should 
have  been  excluded  Is  well  taken. 

[4]  But  we  think  in  its  instructions  the 
court  so  placed  the  rule  of  damages  before 
the  Jury  that  they  could  not  have  considered 
the  subject  of  possible  damages  without  dis- 
regarding the  Instructions.  The  charge  lim- 
ited the  recovery  to  the  fair  and  reasonable 
compensation  for  the  injuries,  physical  and 
mental,  which  the  jury  found  by  a  fair  pre- 
ponderance of  the  evidence  the  plaintiff  has 
undergone  or  will  undergo  as  a  result  of 
her  Injuries  and  which  were  the  natural  and 
proximate  consequences  of  the  defendant's 
negligence.  And  the  jury  were  told  that  they 
might  include  compensation  for  any  perma- 
nent Injuries  if  they  found  such  had  so  re- 
sulted, and  that  as  to  these  they  were  to 
consider  the  "probabllltieE^  of  her  future  Im- 
provement rather  than  possibilities  of  non- 
Improvement."  The  Instructions  upon  the 
elements  of  recovery  were  clear,  and  the 
presentation  of  this  subject  was  fair  to  each 
party.  We  think  the  jury  must  be  assumed 
to  have  done  its  duty  and  taken  the  law  as 
given  It  by  the  court,  and  hence  that  they 
rendered  their  verdict  having  in  mind  that 
only  just  compensation  for  the  proximate 
consequences  of  the  defendant's  negligence 
could  be  awarded  and  that  their  considera- 
tion of  what  injuries  the  plalntlfit  would  suf- 
fer in  the  future  must  have  been  confined  to 
those  they  found  to  be  probable,  and  not  to 
those  they  found  to  be  possible.  Gorman  v. 
Fltts,  80  Conn.  531,  534,  69  AO.  357;  Scho- 
fleld  Gear  &  Pulley  Co.  v.  Schofleld,  71  Conn. 
1,  23,  40  Atl.  1046.  With  these  definite  In- 
structions before  them  It  seems  quite  un- 
reasonable to  conclude  that  the  Jury  disre- 
garded them  and  considered  a  possible  re- 
sult suggested  by  one  of  the  plaintiff's  ex- 
perts without  any  suggestion  that  such  was 
the  natural  and  proximate  result. 

[8]  Upon  this  subject  the  defendant  re- 
quested the  court  to  charge:  "If  you  find  a 
verdict  for  the  plaintiff  In  the  case  of  Rosa 
Johnson,  the  damages  which  you  should 
award  are  for  those  injuries  which  the  plain- 


tiff has  proven  by  \  fair  preponderance  of 
the  evidence  to  have  been  sustained,  and 
for  any  other  Injuries  or  disorders  which  are 
reasonably  certain  to  ensue.  Consequences 
which  are  speculative  or  merely  possible  are 
not  proper  to  be  considered  by  you  In  esti- 
mating damages.  In  order  for  the  plaintiff 
to  recover  damages  presently  for  aiH>rehend- 
ed  future  consequences  of  an  Injury,  there 
must  be  such  a  degree  of  probability  of  sucb 
consequences  as  to  amount  to  reasonable 
certainty  that  they  will  result  from  the  orig- 
inal Injury."  This  request  must  be  treated 
as  a  whole.  One  of  its  sentences,  "conse- 
quences which  are  speculative  or  merely  pos- 
sible are  not  proper  to  be  considered  by  yon 
In  estimating  damages,"  was  sound  law  and 
was  substantially  complied  with.  The  rest 
of  the  request  was  an  assertion  of  the  "rea- 
sonable certainty"  rule  which  we  have  al- 
ready discussed  and  disapproved  of.  The 
court  was  correct  In  refusing  to  give  the 
"reasonable  certainty"  rule  and  In  substan- 
tially adopting  the  rule  that  damages  for  fu- 
ture injuries  must  be  confined  to  those  which 
are  found  by  the  jury  to  be  reasonably  prob- 
able. 

We  agree  with  the  defendant's  counsel 
that  the  case  of  Murphy  v.  Conn.  Co.,  81 
Atl.  961,1  affords  no  countenance  of  the 
doctrine  that  a  recovery  may  be  had  for 
speculative  or  possible  Injuries.  In  that 
case  some  evidence  of  a  possible  injury  was 
received  without  objection,  and  no  si>eciiic 
request  was  made  to  the  court  concerning  the 
recovery  of  future  apprehended  consequenc- 
es. And  we  construed  the  charge  as  a  whole 
to  limit  the  recovery  to  such  future  Injuries 
as  were  probable.  We  said:  "The  defend- 
ants' contention  that  from  the  size  of  the 
verdict  It  Is  more  than  probable  that  the  pas- 
sages from  the  Instructions  of  the  court  above 
quoted  Improperly  Influenced  the  Jury  to  con- 
sider damages  of  merely  a  conjectural  or  of 
a  speculative  character  is  not  borne  out  by 
the  record." 

There  Is  no  error.  The  other  Judges  con- 
curred. 


DAVIDSON  V.  MAX  RIPPS  CO. 

(Supreme    Court    of    Errors    of    Connecticat. 
June  13,  1012.) 

1.  Appeal  and  Ebbob  (§  14*)— Failubb  to 

Complete  Appbai^Effect. 

Where  an  appeal  commenced  under  Geo. 
St.  1902,  §§  795,  T9e,  authorizing  appeals  from 
findings  of  fact  or  refusal  to  find  facts,  and 
providing  that  every  exception  may  be  assign- 
ed as  a  reason  of  appeal,  was  not  completed, 
and  the  trial  court  granted  a  motion  to  with- 
draw the  proceedings  for  the  appeal,  an  appeal 
under  section  797,  authorizing  the  making  vt 
the  evidence  and  rulings  a  part  of  the  record 
for  examination  by  the  Supreme  Court  of  Er- 


■  Reported  In  full  In  the  Atlantic  Reporter ;  re- 
ported aa  a  memorandum  decision  Titliout  oDlnioB 
In  84  Conn.  711. 
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rura,  could  be  taken  and  perfected,  since  a 
mere  attempt  to  take  an  appeal  which  ia  not 
perfected  does  not  affect  the  jurisdiction  of  the 
trial  conrt 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {i  48-58;    Dee.  Dig.  {  14.*] 

2.  Appeai.  awd  Bbbob   (§§  362,  1011*)— As- 

BXONUKyiB  or  EbBOB — SUFFICIENCT. 

Where  the  reasons  of  appeal  alleged  that 
the  concluEions  of  the  trial  court  were  not  jus- 
tified by  the  evidence  and  that  the  court  erred 
in  finding  facta  and  in  refusing  to  find  other 
facts,  and  each  of  the  paragraphs  of  tlie  finding 
or  request  to  find  contained  but  a  single  ques- 
tion, the  reasons  of  appeal  were  sufficiently 
specific,  thongh  an  assignment  of  error  direct- 
ed to  the  rulings  of  the  conrt  most  specify  the 
particular  part  questioned. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  1960,  1961;  Dec.  Dig.  §§ 
362,  lOll.*] 

3.  Appeal  and  Ebbob  (J  1010*)— Findings— 
Conclusiveness. 

A  finding  on  conflicting  evidence  and  sns- 
tained  by  the  testimony  of  the  successful  party, 
corroborated  in  material  statements  by  admis- 
sions, will  not  be  disturbed  on  appeal;  it  not 
being  the  province  of  the  court  on  appeal  to 
weigh  conflicting  testimony. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  3979-3982;    Dec.  Dig.  { 

Appeal  from  Conrt  of  Common  Pleas,  New 
Haven  County;  Isaac  Wolfe,  Judge. 

Action  by  Bamett  Davidson  against  the 
Max  Rlpps  Company  to  recover  for  merchan- 
dLse  alleged  to  have  been  sold  by  plaintiff  to 
defendant  From  a  Judgment  for  plaintiff, 
defendant  appeals.    AfSrmed. 

Benjamin  Slade,  of  New  Haven,  and  Spots- 
wood  D.  Bowers,  of  Bridgeport,  for  appellant 
Bamett  Berman,  of  New  Haven,  for  appel- 
lee. 

RORABACK,  J.  It  was  found  by  the  trial 
court  that  upon  the  20th  of  December,  1910, 
the  plaintiff  sold  and  delivered  to  the  de- 
fendant company  certain  articles  of  mer- 
chandise of  the  price  and  value  ot  $486, 
which  sum  has  never  been  paid.  One  rea- 
son of  appeal  alleges  that  these  conclusions 
are  not  Justified  by  the  evidence  before  us. 
The  remaining  reasons  of  appeal  are  upon  al- 
leged errors  In  finding  certain  material  facts 
and  In  refusing  to  find  other  facts.  The  lat- 
ter la  claimed  to  be  based  on  section  797  of 
the  General  Statutes,  which  provides  that,  In 
lieu  of  a  motion  to  correct,  the  evidence  and 
rulings  may,  within  one  week  after  the  filing 
of  the  finding,  be  filed  and  certified,  and  the 
claims  for  correction  therein  may  be  set 
forth  in  the  assignments  of  error  on  appeal. 
The  record  discloses  that  the  finding  made 
by  tbe  court  of  common  pleas  was  filed  Jan- 
uary 11,  1912,  and  reflled  January  13,  1912. 
It  also  appears  that  on  January  15,  1912, 
the  defendant  commenced  an  appeal  under 
sections  795  and  796.  This  appeal  was  not 
^.-ompleted,  and  upon  January  26,  1912,  the 
trial  court  allowed  a  motion  to  withdraw 
these  proceedings.     Upon  January  17,  1912,. 


the  appeal  now  under  consideration  was  filed 
and  perfected  by  giving  a  bond  for  costs. 

[1]  The  plaintiff  now  moves  to  dismiss  the 
appeal  because  it  appears  that  the  defendant 
commenced  an  appeal  under  the  provisions  of 
sections  796  and  796  of  the  General  Statutes, 
and  also  under  section  797,  and  that  it  can- 
not proceed  under  both  methods  to  obtain  the 
corrections  sought.  A  mere  attempt  to  take 
an  appeal  which  Is  not  perfected  does  not  af- 
fect the  Jurisdiction  bf  the  trial  court. 
Strong  V.  Hardenbnrgh,  25  How.  Prac.  (N.  Y.) 
439.  The  court  of  common  pleas  having  al- 
lowed a  motion  to  dismiss  the  proceedings 
first  commenced,  the  case  then  stood  In  the 
court  below  as  though  the  attempt  to  appeal 
had  not  been  made. 

[2]  It  Is  also  urged  that  the  reasons  of  ap- 
peal are  defective  In  that  they  are  not  spe- 
cific and  definite.  An  assignment  of  error 
directed  to  the  rulings  or  action  of  the  court 
should  specify  the  particular  part  questioned. 
Water  Commissioners  v.  Robblns,  82  Conn. 
623,  641,  74  AO.  938.  Each  of  the  para- 
graphs of  the  finding,  or  request  to  find,  re- 
ferred to  In  the  appeal  now  under  considera- 
tion, contains  but  a  single  question. 

The  method  followed  by  the  appellant  In 
Its  motion  to  correct,  In  referring  to  these 
paragraphs  without  repeating  the  language, 
was  sanctioned  by  the  court  In  Julian  v. 
Stony  Creek  Red  Granite  Co.,  71  Conn.  632, 
640,  42  Atl.  994.  Therefore  we  have  treated 
this  appeal  In  all  of  its  assignments  as  prop- 
erly before  this  court. 

[3]  The  plaintiff  alleges  and  claims  that 
the  merchandise  In  question  was  sold  and  de- 
livered to  the  defendant  the  Max  Rlpps  Com- 
pany. The  defendant  contends  that  the  sale 
and  delivery  was  made  to  Max  Rlpps  indi- 
vidually, and  not  the  company.  This  Is  the 
principal  controversy  between  the  parties. 
The  court  below  sustained  the  allegations 
and  claims  of  the  plaintiff  and  rendered 
judgment  for  him. 

The  alleged  sale  to  the  defendant  Is  di- 
rectly supported  by  the  testimony  of  the 
plaintiff.  The  defendant,  however,  contends 
that  Davidson's  evidence,  when  read  in  con- 
nection with  the  other  testimony  appearing 
In  the  record,  is  highly  Improbable,  and  that 
It  appears  that  there  Is  such  a  preponderance 
of  the  evidence  In  favor  of  the  defendant 
that  the  conclusion  reached  by  the  trial 
court  is  erroneous.  The  evidence  upon  the 
Issues  does  not  show  any  such  preponder- 
ance. 

The  plaintiff  testified  that  the  goods  in 
question  were  sold  and  delivered  to  the  de- 
fendant company.  This  the  defendant  de- 
nied. The  plaintiff  was  corroborated  In  many 
of  bis  material  statements  by  the  admission 
of  Max  Rlpps  himself. 

We  must  afiSrm  the  Judgment  of  the  court 
below  If  there  is  sufllclent  evidence  to  sus- 
tain it,  although  there  may  be  other  evidence 
of  a  contradictory  nature.    It  Is  not  our  prov- 
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Ince  to  weigh  confllctdng  testimony  coming 
to  as  as  it  does  in  tlie  present  case.  Nogga 
y.  Sayings  Bank,  79  Conn.  426,  426,  65  Atl. 
129. 

The  motion  to  correct  Is  denied. 

There  is  no  error.  The  other  Judges  con- 
curred. 


TAYLOR  y.  C.  M.  ROBERTSON  CO. 

(Supreme    Court    of   Errors    of   Connecticut. 

June  13,  1912.) 

1.  Corporations  (|  426*)  —  Officers  and 
Agents— Liability  Based  on  Knowledge 
AND  Conduct  of  Officers. 

Where  the  bookkeeper  for  a  corporation 
represented  to  a  physician  that  the  corpora- 
tion would  be  responsible  for  his  services  to 
an  injured  employ^,  and  such  representation 
was  known  to  the  corporation's  officers,  and  a 
bill  for  services  addressed  to  the  corporation 
was  received  by  its  managing  officer,  and  a  re- 
ply letter  in  effect  acknowledging  liability  was 
written  by  the  bookkeeper  by  direction  of  such 
officer,  the  corporation  was  liable  for  the  serv- 
ices, though  the  employment  of  the  physician 
had  not  been  authorized  at  a  meeting  of  the 
board  of  directors;  the  circumstances  known 
to  the  corporation's  officers  being  such  as  jus- 
tified the  physician  in  believing^  that  the  cor- 
poration would  pay  for  his  services, 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  $1  1596,  1702-1704,  1707, 
1708.  1710-1716;    Dec  Dig.  f  426.*] 

2.  Corporations  (i432»)— Action  foe  Serv- 
ices  Rendered— Rvidence—Admissibilitt. 

lu  a  physician's  action  for  services  ren- 
dered to  an  injured  employe  at  the  request  of 
the  defendant's  bookkeeper,  evidence  of  the 
conversation  between  plaintiff  and  the  book- 
keeper, of  interviews  between  him  and  the  de- 
fendant's president,  and  of  the  contents  of  the 
letter  written  by  the  bookkeeper  under  the  di- 
rection of  the  managing  officer  of  the  corpora- 
tion, in  effect  acknowledging  liabilit.v,  was  ad- 
missible to  show  circumstances  which  estab- 
lished a  liability  in  the  defendant  not  founded 
on  its  direct  promise,  but  founded  on  knowl- 
edge and  conduct  of  its  officers,  though  incom- 
petent to  show  an  express  promise  by  the  de- 
fendant to  pay  for  the  plaintiff's  services. 

fEd.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  U  1717,  1718.  1724,  1726- 
1737,  1743,  1762;    Dec.  Dig.  §  432.*] 

Appeal  from  Court  of  Common  Pleas,  New 
London  County;  Charles  B.  Waller,  Judge. 

Action  by  Francis  A.  Taylor  against  the 
C.  M.  Robertson  Company.  From  Judgment 
for  plaintiff,  defendant  appeals.    No  error. 

The  plaintiff  Is  a  practicing  physician;  the 
defendant  a  corporation  operating  a  mill  for 
the  manufacture  of  paper  board.  One  Mc- 
Dlarmid,  a  boy  about  17  years  of  age,  work- 
ed in  the  mill  as  a  helper  or  back  tender. 
The  mill  was  operated  at  night,  and  McDiar- 
mld  was  a  memt>er  of  the  night  force.  While 
engaged  In  his  work  on  the  night  of  October 
13,  1910,  he  was  found  drawn  under  a  large 
belt,  and  seriously  Injured.  A  fellow  work- 
man hastened  to  the  plaintiff's  house,  near 
by,  and  summoned  hUn  to  the  Injured  boy's 
aid.  The  plaintiff  responded,  cared  for  the 
boy,  later  removed  him  to  his,   the  boy's, 


home,  and  attended  him  professionally  dar- 
ing the  following  two  months.  Within  a  few 
days  after  the  accident,  and  while  the  plain- 
tiff was  attending  the  boy,  one  Church,  a 
bookkeeper  in  the  defendant's  employ  at  the 
mill,  came  to  the  plaintiff  to  obtain  Infor- 
mation In  regard  to  the  extent  of  the  boy's 
injuries,  in  order  to  make  report  to  an  in- 
surance company,  and  during  the  interview 
told  the  plaintiff  that  the  defendant  would 
be  responsible  for  the  payment  of  his  serv- 
ices. The  president  of  the  defendant  knew 
of  the  injuries  to  the  boy,  and  that  the 
plaintiff  was  attending  him  professionally, 
and  upon  different  occasions  daring  the  peri- 
od of  this  attendance  talked  with  the  plain- 
tiff about  the  boy's  condition  and  prospects 
of  recovery.  After  the  services  bad  been 
rendered,  the  plaintiff  rendered  to  the  de- 
fendant his  bill  therefor,  which  was  sent  by 
mail  in  a  letter  addressed  to  the  defendant 
In  reply  the  plaintiff  In  a  few  days  received 
a  letter  upon  the  defendant's  letter  head, 
and  reading  as  follows.  In  addition  to  the 
date  and  formal  address:  "It  would  oblige 
us  yery  much  If  you  would  render  a  detail- 
ed bill  of  medical  attendance  to  Earl  Mc- 
Dlarmld.  If  you  can  modify  this  bill  in  any 
way,  it  would  be  much  appreciated,  as  it 
looks  now  as  though  we  would  be  forced  to 
stand  the  full  charge  ourselves.  Thanking 
you  In  advance  for  the  favor,  we  remain, 
yours  truly.  The  C.  M.  Robertson  Co.— J.  E. 
'Church."  Church  whose  name  appears  writ- 
ten under  that  of  the  corporation  Is  the 
same  Church  already  referred  to.  He  holds 
no  other  position  with  the  corporation  than 
that  of  bookkeeper,  and  the  record  does  not 
disclose  that  he  had  any  special  authority  to 
act  for  the  corporation  In  the  matter  of  Mc- 
Dlarmid,  or  In  the  provision  of  medical  or 
surgical  assistance  for  the  defendant's  em- 
ployes. The  defendant's  board  of  directors 
had  never  taken  action  empowering  any  of 
its  agents,  employes,  or  officers  to  employ  the 
plaintiff  to  attend  McDlarmid,  or  to  ratify 
such  employment,  or  to  pay  for  services  so 
rendered.  Neither  Church  nor  the  president 
of  the  defendant  testified  upon  the  trlaL 
The  only  evidence  offered  in  Its  behalf  was 
that  of  Its  secretary,  to  the  effect  that  there 
had  been  no  directors'  vote  as  stated,  that 
Church's  duties  were  simply  those  of  book- 
keeper, and  that  those  of  the  employ^  who 
summoned  the  plaintiff  on  the  night  of  the 
accident  were  those  of  an  ordinary  worker 
tending  a  machine. 

The  trial  court  In  the  two  condudlng  par- 
agraphs of  its  finding  finds  that  said  Church 
represented  to  the  plaintiff  that  the  defend- 
ant would  be  responsible  for  his  services; 
that  this  representation  was  known  to  the 
ofiicers  of  the  defendant;  that  the  bill,  mail- 
ed by  the  plaintiff  addressed  to  the  dtfend- 
ant,  was  received  by  the  officer  In  diarge  of 
the  company;  that  the  reply  letter  was  writ- 
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ten  by  Church  by  direction  and  authority  of 
such  officer,  and  that  it  appeared  from  the 
evidence  that  the  plaintiff  rendered  the  serv- 
ices In  question,  under  circumstaneeB  which 
Justified  him  In  believing  that  the  defendant 
would  pay  for  the  same,  and  that  the  of- 
ficers of  the  defendant  had  knowledge  of 
these  circumstances.  The  testimony  disclos- 
ing Church's  conversation  with  the  plaintiff, 
the  Interviews  between  the  plaintiff  and  the 
defendant's  president,  and  the  contents  of 
the  letter  recited  above  was  received  against 
the  objection  of  the  defendant,  upon  the 
ground  of  want  of  authority  shown  on  the 
part  of  Church  and  the  president,  respective- 
ly, to  act  for  or  bind  the  corporation  in  the 
premises.  The  services  rendered  were  rea- 
sonably worth  the  amount  for  which  Judg- 
ment was  rendered. 

Donald  O.  Perkins  and  Edmund  W.  Per- 
kins, both  of  Norwich,  for  appellant  Had- 
lal  A.  Hull,  of  New  London,  and  John  H. 
Barnes,  of  Norwich,  for  appellee. 

PRENTICE,  J.  (after  stating  the  facts  as 
above).  [1]  The  facts  stated  In  the  two  con- 
cluding paragraphs  of  the  finding  having 
been  found,  the  court's  Judgment  was  prop- 
erly rendered.  The  situation  thus  presented 
Is  in  such  striking  analogy  to  that  in  Gen- 
eral Hospital  Society  v.  New  Haven  Render- 
hig  Co.,  79  Conn.  581,  65  Ati.  1065,  118  Am. 
St.  Rep.  173,  9  Ann.  Cas.  168,  that  the  rea- 
soning by  which  the  Judgment  in  that  case 
was  supported  Is  conclusive  of  the  correct- 
ness of  this.  It  need  not  be  repeated.  The 
foundation  of  the  defendant's  liability  is  not 
to  be  found  In  any  express  promise,  or  di- 
rect assumption  of  obligation.  The  court 
has  found  none,  and  has  carefully  avoided 
resting  Its  Judgment  upon  one.  What  the 
court  has  found,  and  what  it  made  the  basis 
of  Its  Judgment,  Is  certain  knowledge  and 
conduct  on  the  part  of  the  defendant  lead- 
ing to  the  ultimate  conclusion  that  it  had 
assiuned  as  Its  own  the  assurance  of  Its  re- 
sponsibility for  the  care  of  its  servant  given 
by  its  bookkeeper  to  the  plaintiff,  and  upon 
the  faith  of  which  he  acted.  General  Hospi- 
tal Society  V.  New  Haven  Rendering  Co.,  79 
Conn.  581,  586,  66  Atl.  1065,  118  Am.  St 
Rep.  173,  9  Ann.  Cas.  168. 

[2]  The  testimony  objected  to  was  prop- 
erly received.  No  part  of  it,  of  course,  was 
competent  to  show  an  express  promise  by 
the  defendant  to  pay  for  the  plaintifTs  serv- 
ices, or  an  obligation  to  do  so  dire<ftly  as- 
sumed by  ratification  or  otherwise,  since  no 
authority  to  make  such  promise,  or  to  Incur 
such  obligation,  was  shown  in  any  person 
wlio  undertook  to  speak  upon  the  subject 
But  it  was  neither  received  nor  used  for  any 
such  purpose.  Its  relevancy  arose  from  the 
fact  that  it  had,  as  was  shown  In  the  case 
cited,  a  material  bearing  upon  the  pertinent 
matter  of  Imowledge  and   conduct,   and   as 


furnishing  a  basis  for  material  inferences  In 
respect  thereto.  Each  matter  was  "one  link 
In  a  chain  of  circumstances  which  establish- 
es a  liability  In  the  defendant  not  founded 
on  Its  direct  promise." 

Upon  the  evidence  the  court's  ultimate 
conclusion  embodied  in  the  last  two  para- 
graphs of  the  finding,  which  we  are  asked  to 
correct,  was  Justified.  The  opinion  In  the 
case  cited  sufficiently  demonstrates  that  fact. 
One  other  paragraph  of  the  finding  which 
we  are  asked  to  correct  is  fully  supported 
by  the  testimony.  The  changes  asked  for 
by  reason  of  the  court's  failure  to  incorpo- 
rate In  the  finding  certain  paragraphs  of  the 
defendant's  draft  would  not,  If  made,  ma- 
terially alter  the  situation  as  we  have  pre- 
sented It  The  requests  to  correct  are  de- 
nied. 

There  is  no  error.  The  other  Judges  con- 
curred. 


SAWTER  V.  HOWARD  et  aL 

(Supreme  Court  of  Vermont    Windsor,    May 
20,  1912.) 

Payment  ({  39*)— Application— Waiveh. 

Where  defendant,  who  was  indebted  to 
plaintiff  on  a  number  of  notes,  sent  him  a 
check  after  suit  on  the  notes,  reqaeatinK  it  to 
be  applied  on  the  suit,  and  plaintiff  applied  it 
to  the  earliest  note,  which  was  barred  by  lim- 
itations, but  which  was  secured  by  a  collateral 
note,  defendant,  who  did  not  object  when  that 
note  together  with  the  collateral  was  returned 
to  him,  waived  all  right  to  demand  that  the 
payment  be  applied  to  those  notes  on  wtilch 
recovery  might  have  been  had. 

[Ed.  Note.— For  other  cases,  see  Payment 
Cent  Dig.  |{  104-U4;    Dec  Dig.  {  39.*] 

Exceptions  from  Windsor  County  Court 
Fred  M.  Butler,  Judge. 

Action  by  Otis  C.  Sawyer  against  Austin 
Howard  and  trustee.  There  was  a  Judgment 
for  plaintiff,  and  defendant  excepted.  Af- 
firmed. 

Argued  before  ROWELL,  0.  J.,  and  MUN- 
SON,  WATSON,  HASELTON,  and  POWERS, 
JJ. 

Wallace  Batchelder  and  John  J.  Wilson, 
for  plaintiff.  WlUiam  Batchelder  and  Charles 
Batchelder,  for  defendant 

POWERS,  J.  After  this  suit  bad  been 
brought,  the  defendant  sent  the  plaintiff's  at- 
torney a  check  to  take  up  one  of  the  notes 
In  his  hands  for  collection,  and  promised  ear- 
ly payment  of  another.  But  the  attorney  re- 
turned the  check,  and  informed  the  defend- 
ant that  he  would  not  treat  with  him  on  the 
basis  of  a  claim  represented  by  notes,  but 
would  accept  a  payment  on  the  suit  Where- 
upon the  defendant  sent  another  check  for 
the  exact  amount  in  a  bank  which  had  been 
trusteed,  saying  that  the  cashier  of  the  bank 
said  that  he  could  see  no  reason  why  it 
should  not  be  received  as  a  payment  on  the 
suit,  and  asking  for  a  statement  of  the  bal- 
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ance  due.  The  attorney  tamed  tbls  check 
over  to  the  plaintiff,  who  drew  the  money  on 
It,  and  attempted  to  apply  so  much  as  neces- 
sary to  the'  liquidation  of  a  note  dated  Au- 
gust 14,  1901,  and  the  balance  on  a  note  for 
$257.39.  What  he  actually  did  was  this:  He 
indorsed  $250  on  a  note  for  $200,  signed  by 
Parker  &  Slayton,  which  was  held  as  col- 
lateral to  the  note  of  August  14th.  He  wrote 
across  the  face  of  the  last-named  note, 
"This  note  paid  in  full,"  and  he  Indorsed 
$128.65  on  the  note  for  $257.39.  When  the 
attorney  received  the  second  check,  he  made 
prompt  acknowledgment  thereof,  and  wrote 
the  defendant  that  he  bad  sent  it  to  the 
plaintiff,  advising  him  that  it  was  paid  on 
the  suit.  He  also  inclosed  a  statement,  de- 
scribing four  notes,  signed  by  the  defendant, 
payable  to  A.  B.  Preston,  and  transferred  to 
the  plaintiff,  two  of  which  he.  described  as 
follows:  First.  Note  dated  October  17,  1901, 
for  $200,  with  indorsement  thereon  of  $250 
November  17,  1909.  Second.  Note  dated 
March  29,  1909,  for  $257.39,  with  Indorse- 
ments thereon  of  $23  August  23,  1909,  and 
$128.65  November  17,  1909.  The  date  thus 
given  of  the  first  note  was  that  of  the  col- 
lateral note,  but  In  other  respects  this  was 
a  good  description  of  the  note  of  August 
14,  1901.  The  next  day,  November  18,  1909, 
the  defendant  again  wrote  the  attorney  ask- 
ing for  an  itemized  statement,  carrying  out 
each  item  so  tliat  he  could  fully  see  what  it 
was.  All  this  was  before  any  specification 
had  been  filed  by  the  plaintiff,  and  it  does 
not  appear  that  the  defendant  liad  previous 
knowledge  of  Just  what  notes  the  suit  was 
brought  on,  though  it  appeared  that  he  knew 
that  there  was  more  than  one.  On  December 
7, 1909,  the  plaintiff  filed  a  specification  of  his 
claim,  which  was  substantially  a  copy  of  the 
statement  sent  the  defendant  as  stated.  Aft- 
erwards, on  August  16,  1910,  he  filed  an 
amended  specification,  in  which  he  dropped 
ont  the  note  standing  first  in  the  original 
specification,  and  described  the  second  note 
as  before,  except  as  to  the  indorsement 
which  was  stated  as  $57.90.  And,  finally, 
at  the  trial,  which  was  tn  August^  1911,  he 
amended  his  original  specification  by  chang- 
ing the  date  of  the  first  note  to  August  14, 
1901,  thus  correcting  the  error  made  therein. 
The  plaintiff  kept  this  note  of  August  14th 
and  the  collateral  note  until  August  16,  1910, 
when  he  sent  them  to  the  defendant  In  a 
letter,  saying:  "I  am  Inclosing  your  note  to 
A.  B.  Preston  for  $200.00  and  the  Parker  & 
Slayton  note  for  the  same  amount  turned 
over  to  htm  as  collateral  security."  The  de- 
fendant received  these  notes,  retained  them 
without  protest,  and  still  retains  them. 


It  is  agreed  that  the  payment  made  b; 
the  second  check  was  made  and  recdved  to 
apply  "on  the  suit,"  and  that  any  other  ap- 
plication would  be  improper.  The  plaintiff 
says  that  this  expression  "on  the  suit" 
should  be  held  to  mean  the  notes  on  wblcb 
the  suit  was  predicated,  and  since  it  Is  fonnd 
that  the  suit,  which  is  tn  general  assumpsit, 
was  brought  to  recover  on  four  notes,  which 
include  the  one  dated  August  14,  the  plain- 
tiff's application  is  Justified.  On  the  other 
hand,  the  defendant  insists  that  the  expres- 
sion should  be  held  to  mean  the  amount 
which  should  ultimately  be  found  due  in  the 
suit ;  and,  since  the  court  tried  the  case  as 
if  the  statute  of  limitations  had  been  plead- 
ed, he  should  have  the  benefit  of  the  statute 
without  regard  to  the  payment 

But  we  are  not  required  to  say  wliat 
meaping  should  be  assigned  to  the  expres- 
sion "on  the  suit,"  for  an  unauthorized  ap- 
plication of  a  payment  can  be  ratified,  and 
the  case  shows  that  the  defendant,  by  bis 
conduct,  has  fully  ratified  and  approved  the 
application  of  this  payment  as  made  by  the 
plaintiff.  As  early  as  November  18,  1909,  be 
learned  that  the  plaintiff  had  used  a  part 
of  his  payment  upon  a  note  which  had  al- 
ready outlawed.  Whether  he  had  previousiT 
luiown  that  such  a  note  was  among  those 
held  by  the  plaintiff  became  Immaterial,  for 
it  is  plain  enough  that  he  then  understood 
that  be  was  being  called  upon  to  pay  aa  old 
note — one  note  of  the  series  to  which  the 
others  belonged,  and  one  on  which  the  stat- 
ute had  already  run.  Yet  be  made  no  pro- 
test or  complaint  Nor  Is  this  all.  He  re- 
ceived from  the  plaintiff  the  note  of  Augrust 
14th,  with  the  collateral  note,  and  it  must 
then  have  been  made  plain  to  him  Just  what 
had  been  done  with  his  payment  With  full 
knowledge,  then,  he  retained  these  notes  a 
year  without  complaint  and  even  at  the 
trial  did  not  offer  to  return  them.  It  can- 
not be  said  that  these  notes  were  of  no 
value  to  the  plaintiff,  for,  though  the  de- 
fendant is  disposed  to  avail  himself  of  the 
statute  of  limitations  and  though  the  col- 
lateral note  has  outlawed,  its  signers  may 
have  a  more  lively  sense  of  their  obligation, 
and  not  be  disposed  to  se^  the  protection 
which  the  statute  affords.  The  chance  of 
collecting  the  collateral  note  belonged  to 
the  plaintiff,  and  he  could  be  deprived  of 
it  only  by  payment  of  the  principal  note. 
By  retaining  the  benefits  of  tlie  application 
as  made,  with  full  knowledge  of  the  facts, 
he  must  be  held  to  have  ratified  it  what- 
ever his  rights  were  when  he  first  discovered 
what  the  plaintiff  Iiad  done. 

Judgment  affirmed. 
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WOODSVILLB   GUARANTY   SAVINGS 

BANK  T.  ROGERS  et  al. 

(Supreme  Court  of  Vermont.     Orange.     May 

14,  1912.) 

1.  Appeal  and  Eehob  (J  761*)— Quebtions 
ItEviEWABLK  —  Exceptions  —  Bill  of  Bx- 

C£PT10N8. 

Under  the  statute,  questions  of  law  aris- 
ing on  tlie  trial  and  duly  raised  by  exceptions 
come  directly  to  tlie  Supreme  Court  on  a  bill 
of  exceptions  Bhowing  the  rulings,  the  objec- 
tions thereto,  and  the  exceptions;  and  though 
plaintiff,  bringing  exceptions  from  an  adverse 
judgment,  has.  In  bis  brief,  in  form  argued 
only  the  motion  to  set  aside  the  verdict,  where 
he  has  in  effect  argued  the  exceptions  takea 
during  the  trial,  the  court  will  examine  the  ex- 
ceptions to  determine  whether  or  not  they 
show  a  ground  for  reversali 

[Ed.  Note.— For  other  cases,,  see  Appeal  and 
Error,  Cent.  Dig.  {  3096;   Dec.  Dig.  !  761.»] 

2.  Bills  and  Notes  (|  242*)— Evidence  (8 
423*) — Parties — Pbksumptions — Pabol  Ev- 
idence—Nature  OF  Liability. 

Strangers  to  a  note,  who  sign  their  names 
on  the  back  thereof,  become  prima  facie  mak- 
ers, but  may  show  that  they  are  but  indorsers 
and  liable  only  as  such. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {$  542.  647,  548,  550,  551; 
Dec.  rrtg.  I  242:*  Evidence.  Cent.  Dig.  §§ 
1957-1965;    Dec.  Dig.  |  423.*] 

3.  Banks  and  Bareino  ($  108*)— Officebs 
— authobitt. 

A  director  of  a  bank  who  consulted  with 
the  trustees  in  session  as  a  body  as  to  the 
making  of  a  loan  by  the  bank  to  a  third  per- 
son, and  who  did  business  in  the  rooms  of  the 
bank,  had  authority  to  act  for  the  bank  in 
making  the  loan. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  |i  262-264;  Dec.  Dig.  { 
IDS.*] 

4.  Appeal  and  Ebror  (8  664* )— Bill  of  Ex- 
ceptions—Transcbipt— Conclusiveness. 

A  transcript  referred  to  and  made  a  part 
of  the  bill  of  exceptions  may  be  used  to  sup- 
plement the  statements  in  the  bill,  but  it  is  not 
controlling. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2866-2859;  Dec.  Dig.  i 
OCl.*! 

5.  Bills  and  Notes  (S  604*)— Liability  of 
Parties— "Indobsek." 

The  testimony  of  a  witness  who  signed  his 
name  on  the  back  of  a  note  executed  by  an- 
other that  the  payee  told  the  maker  that  he 
could  obtain  the  loan  if  he  could  get  two  in- 
dorsers, and  that  the  witness  should  be  one 
of  the  indorsers,  and  that  witness  signed  with 
another  as  indorser,  was  admissible  to  show 
that  the  witness  assumed  the  liability  of  in- 
dorser only;  the  word  "indorser,"  when  used 
alone,  having  a  technical  meaning,  and  is  dis- 
tinguished from  the  word  "maker." 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §f  1719-1727;  Dec.  Dig.  { 
604.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol  4,  pp.  3567,  3568.] 

6.  Evidence  (g  442*)— Parol  Evidbnos— Va- 
rying Written  Instruments. 

An  agreement  reduced  to  writing  stipulat- 
ing tliat  the  balance  of  the  proceeds  of  a  fore- 
closure sale  of  real  estate  of  the  maker  of  a 
note  should  be  applied  en  the  note,  and  that 
whatever  should  be  collected  on  a  note  owned 
by  the  maker  and  delivered  to  the  payee  should 


also  be  indorsed,  is  a  complete  agreement  look- 
ing ,to  a  future  payment  on  the  note,  and  could 
not  be  contradicted  by  a  contemporaneous  oral 
agreement  of  a  discharge  of  the  maker  from 
all  liability  on  the  note. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  fi  1874-1899;    Dec  Dig.  {  442.*] 

7.  New  Trial  (§  72*)— Appeai,  and  Ebrob 
(5  979*)  —Insufficiency  of  Bvidbncb  — 
Discretion  of  Coubt. 

A  motion  to  set  aside  a  verdict  on  the 
ground  that  it  is  against  the  weijrht  of  the 
evidence  is  addressed  to  the  discretion  of  the 
trial  court  and  is  not  revisable  in  the  Su- 
preme Court  on  exceptions. 

[Ed.  Note.— For  other  cases,  sed  New  Trial, 
Cent  Dig.  |i  146-148;  Dec.  Dig.  §  72;*  Ap- 
peal and  Error,  Cent  Dig.  S§  3871-3873;  Dec. 
Dig.  i  979.*] 

8.  New  Trial  (J  68*)— Appial  and  Error 
(§  979*)— Insufficiency  of  Evidence— Dis- 
cretion of  Court. 

A  claim  that  a  verdict  is.  against  the  evi- 
dence is  the  same  as  claim  that  it  is  against 
the  weight  of  the  evidence,  and  a  motion  to 
set  aside  the  verdict  on  that  ground  is  ad- 
dressed to  the  discretion  of  the  court  and  is 
not  revisable  on  exceptions. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §§  135-140;  Dec.  Dig.  $  68;*  Ap- 
peal and  Error,  Cent  Dig.  H  3871-3873;  Dec. 
Dig.  §  970.*] 

9.  Bills  and  Notes  (8  537*)— Liability  of 
Parties — Question  for  Jury. 

Whether  persons  signing  their  names  on 
the  back  of  a  note  were  makers  or  indorsers 
Aeld,  under  the  evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §g  1862-1894;  Dec.  Dig.  | 
537.*] 

Exceptions  from  Orange  County  Court; 
Zed  S.  Stanton,  Judge. 

Action  by  the  Woodsvllle  Guaranty  Sav- 
ings Bank  against  Albert  E.  Rogers  and 
others.  There  was  a  verdict  for  defendants, 
and  plaintiff  brings  exceptions.  Reversed 
and  remanded. 

Argued  before  ROWELL,  C.  J.,  and  MUN- 
80N,  WATSON,  HASELTON,  and  POW- 
ERS. JJ. 

Smith  &  Smith  and  Fred  S.  Wright,  for 
plaintiff.     R.  M.  Harvey,  for  defendants. 

HASELTON,  J.  This  U  an  action  of  as- 
sumpsit, general  and  special.  The  plaintiff 
sought  to  recover  upon  a  promissory  note 
dated  March  15,  1905,  payable  to  the  order 
of  the  plaintiff,  signed  on  its  face  by  A.  E. 
Rogers,  and  having  on  its  back  the  names  of 
David  S.  Conant  and  M.  G.  Flanders,  writ- 
ten there  by  them,  respectively.  The  writ  in 
the  case  was  not  served  upon  Rogers,  and 
he  did  not  appear.  On  trial  by  Jury,  a  ver- 
dict for  the  defendants  Conant  and  Flanders 
was  returned  and  judgment  was  rendered 
thereon.  The  plaintiff  excepted.  During  the 
trial  the  plaintiff  took  some  exceptions  to 
rulings  of  the  court  admitting  evidence,  and 
to  the  charge  of  the  court  in  giving  certain 
Instructions,  and  in  falling  to  comply  with 
certain  requests.  After  the  verdict  was  ren- 
dered,  the  plaintiff  moved  that   it  I>e  set 
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aside  and  a  new  trial  granted  for  the  fol- 
lowing reasons:  (1)  That  the  verdict  was 
against  the  evidence;  (2)  that  the  verdict 
was  against  the  weight  of  the  evidence; 
<3)  that  the  court  misdirected  the  Jury  as 
to  the  application  of  the  law  to  the  evidence; 
(4)  because  the  jury  were  allowed  to  consid- 
er Inadmissible  evidence  received  against  the 
objection  and  exception  of  the  plaintiff. 

[1]  In  briefing  the  case  the  plaintiff  has, 
In  form,  argued  only  the  motion  to  set 
aside  a  verdict.  Under  our  statutory  sys- 
tem, questions  of  law  arising  upon  the  trial 
of  a  cause  and  duly  raised  by  exceptions 
come  directly  to  this  court  on  a  bill  of  ex- 
ceptions showing  the  rulings,  the  objec- 
tions thereto,  and  the  exceptions;  and  it  is 
with  us,  though  not  everywhere,  an  unusual 
proceeding  to  say,  not  that  an  exception  to  a 
ruling  made  during  trial  should  be  sustained, 
but  to  say  rather  that  an  exception  to  a  re- 
fusal of  the  trial  court  to  set  aside  a  ver- 
dict should  be  sustained  on  the  ground  that 
on  the  hearing  of  such  motion  the  trial  court 
refused  to  recognize  its  prior  rulings  as  suf- 
ficient grounds  for  setting  aside  the  verdict 
The  two  questions  are  not  the  same,  and  to 
depart  from  our  practice,  which  is  but  an 
interpretation  of  our  statutes,  would  not  only 
be  unwarranted,  but  would  also  conduce  to 
great  barm  and  confusion.  Here,  however, 
notwithstanding  the  method  of  its  brief,  the 
plaintiff  has  really  argued  in  the  usual  fash- 
ion the  exceptions  taken  during  trial;  and 
so,  without  reference  to  the  motion,  we  ex- 
amine those  exceptions  so  far  as  to  deter- 
mine whether  or  not  they  show  a  ground  for 
reversal. 

[2]  Under  the  law  of  this  state,  Conant 
and  Flanders,  being  strangers  to  the  note, 
became  prima  facie  makers  by  putting  their 
names  on  the  back  of  the  note.  But  it  was 
open  to  them  to  show  that  they  were  not 
makers,  but  Indorsers,  and  so  not  holden, 
unless  the  bank  had  taken  steps  to  charge 
them  as  Indorsers.  Lyndon  Savings  Bank 
V.  International  Co.,  78  Vt  169,  02  Atl.  50, 
112  Am.  St  Rep.  900;  Id.,  75  Vt.  224,  64 
Atl.  191. 

[3]  The  negotiations  for  the  loan  were  bad 
with  one  Allen  at  the  rooms  of  the  bank,  and 
Mr.  Conant,  who  was  there  with  Rogers, 
testified  that  Allen  told  Rogers  that  the 
latter  could  have  the  money  on  the  note  if 
he  would  get  two  "indorsers,"  and  that  there 
was  some  talk  that  Mr.  Conant  was  to  be 
one  of  the  Indorsers,  and  that  he  took  the 
note  to  Bradford,  where  it  was  signed  in  the 
way  it  was  by  himself  and  Flanders,  and 
then  returned  to  Rogers  who  got  the  money 
on  the  note.  It  appears  from  the  excep- 
tions that  this  evidence  was  under  objec- 
tion and  exception.  In  its  brief  the  plain- 
tiff urges  tliat  Alloi  had  no  authority  to  act 
for  the  bank  In  the  matter.  He  was  not  then 
treasurer,  but  it  appears  from  tt>e  bill  of 
exceptions  that  he  was  a  director,  and  that 


he  consulted  In  this  matter  with  the  other 
trustees,  and  by  the  transcript  It  appears 
that  the  trustees  were  then  in  session  as  a 
body. 

[4]  The  transcript  is  referred  to  and  made 
a  part  of  the  bill  of  exceptions,  and  so,  while 
it  is  not  made  controlling,  it  may  be  used  to 
supplement  the  statements  in  the  bill.  Con- 
sidering these  drcmnstances  and  the  fact 
that  director  Allen  was  in  the  rooms  of  the 
bank,  doing  business  there,  we  think  that  the 
evidence  tended  to  show  that  Allen  had  au- 
thority to  act  for  the  bank. 

[B]  As  to  the  evidence  of  Mr.  Conant. 
above  recited,  the  plaintiff  further  says  that 
it  had  no  tendency  to  show  that  he  and  Flan- 
ders were  indorsers,  and  not  makers.  But  in 
the  law  of  bills  and  notes,  as  it  exists  in  this 
state  and  by  common  usage,  the  word  "in- 
dorser"  used  alone  has  a  teclmical  meaning 
not  so  broad  as  its  etymology  suggests. 
For  instance,  the  statutes  provide  that  the 
indorsers  on  a  demand  note  shall  be  liable 
upon  due  notice  of  dishonor,  and  not  other- 
wise. P.  S.  2608.  Of  course,  this  statute 
has  no  reference  to  one  who  becomes  a  mak- 
er of  a  note  by  writing  Ilia  name  upon  its 
back.  The  word  "indorser"  is  used  in  the 
same  sense  everywhere  in  our  statutes.  See 
P.  S.  2682,  2683,  2697.  As  long  ago  as  1834, 
it  was  said  by  Isaac  Redfield  while  practic- 
ing at  the  bar  that  In  the  popular  imder- 
standing  signing  a  note  is  one  thing  and 
l>acking  a  note  is  another.  His  idea  was  not 
combatted  by  opposing  counsel  or  by  the 
court  Knapp  v.  Parker,  6  Vt  642,  643.  Lat- 
er this  court  In  an  opinion  delivered  by 
Judge  Collamer  declared  that  the  word  "in- 
dorse" is  a  technical  one,  having  a  distinct 
meaning.  Brooks  v.  Edson,  7  Vt.  351,  356. 
This  court  has  pretty  generally  been  careful 
in  its  language  in  this  regard,  and  has  not 
ordinarily  spoken  of  one  who  has  written 
his  name  upon  the  back  of  a  note  as  an  "in- 
dorser" without  qualification  of  the  word, 
unless  be  was  an  Indorser  as  distinguished 
from  a  maker.  Lyndon  Savings  Bank  v. 
lutemntional  Co.,  78  Vt  169,  62  Atl.  50,  112 
Am.  St  Rep.  900;  Lyndon  Savings  Bank  v. 
IntemaUonal  Co.,  75  Vt.  224,  231,  54  AU. 
191;  Stevens  v.  Gibson,  60  Vt  142,  146,  37 
Atl.  244;  Ballard  v.  Burton,  64  Vf  387, 
395,  24  Atl.  769,  16  L.  R.  A.  664;  Flint  v. 
Day,  9  Vt.  345.  The  primary  meaning  of 
the  word  "indorsers"  seems  to  have  been 
recognized  by  the  plaintiff  In  this  case,  for  it 
Introduced  testimony  to  contradict  Mr.  Co- 
nant as  to  the  word  used  by  Allen,  and  its 
testimony  tended  to  show  that  Allen  said 
"signers,"  and  not  "Indorsers."  We  think 
that  the  testimony  under  discussion  was  ad- 
missible as  against  any  objections  made,  and 
that  it  tended  to  rebut  the  presnmptlon  that 
Conant  and  Flanders  were  makers,  and  tend- 
ed to  show  that  they  assumed  the  liability 
of  indorsers  only. 

[6]  The   defendants   pleaded  payment  of 
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ithe  note  by  Rogers.  In  support  of  the  claim 
of  payment  the  defendants  Introduced  tne 
deposition  of  W.  S.  Thompson,  an  attorney  at 
law,  who  testified  that  as  attorney  for  Rogers 
"he  had  an  Interview,  at  Woodsville,  with  C. 
H.  Hosford,  one  of  the  attorneys  for  the 
bank,  relative  to  his  bidding  off,  at  a  fore- 
closare  sale,  mortgaged  real  estate  of  Rogers. 
Thompson  testified  that  Hosford  did  bid  off 
the  farm,  and  gave  the  former  an  agreement 
In  writing  the  substance  of  which  was  that 
.the  mortgage  indebtedness  and  costs  were  to 
be  paid  and  deducted  from  the  price  of  the 
-farm,  $3,000,  that  an  additional  $100  was  to 
be  paid  Thompson,  and  in  like  manner  de- 
ducted from  the  sum  of  13,000,  and  that  the 
balance  of  that  sum  was  to  be  applied  on  the 
note.  Thompson  testified  that  on  the  occa- 
sion of  this  agreement  he  left  with  Hosford 
a  note  for  $1,940,  owned  by  Rogers,  and  took 
from  Hosford  a  written  agreement,  made  a 
part  of  the  deposition,  the  substance  of  which 
.agreement  Is  that  whatever  should  be  col- 
lected on  the  note,  less  the  expense  of  collect 
tlon,  should  also  be  applied  on  the  note  held 
by  the  bank  and  In  suit  here.  The  exceptions 
state  that  Thompson  testified  in  bis  deposi- 
tion that  "in  this  wuy  he  settled  and  paid 
the  note  in  suit."  But  this  agreement  did 
jiot  tend  to  show  payment  in  full,  but  a  pro- 
%-lslon  by  which  sums,  later  to  be  determined, 
were  to  be  applied  towards  payment. 

Subject  to  the  plaintiff's  objections  and  ex- 
ceptions, the  defendant  read  other  portions 
of  the  deposition  in  which  Thompson  testi- 
fied that  on  this  occasion  he  settled  and  paid 
the  note  in  snit,  and  that  it  was  agreed  be- 
tween himself  and  Hosford  that  the  bank 
waa  to  discharge  Rogers  from  all  suits  and 
lall  liability  upon  the  note.  The  deponent  ad- 
mits that  the  whole  agreement  was  reduced 
to  writing  except  the  agreement  to  discharge 
from  liability,  and  that,  he  testifies  and  the 
defendants  argue,  constituted  an  independent 
agreement,  not  contradictory  of  the  written 
agreement.  The  defendants  claim  that 
.-throughout  Hosford  represented  the  bank, 
4ind,  If  we  assume,  though  we  do  not  decide, 
that  he  did,  the  claimed  oral  agreement  was 
inconsistent  with  and  contradictory  of  the 
^rrltten  agreement  which  looked  to  future 
payments  on  the  note,  and  not  to  a  present 
.settlement.  The  testimony  does  not  tend  to 
«how  that  the  oral  agreement  was  subse- 
quent to  the  written  agreement,  and  we  think 
4t  was  Inadmissible  as  tending  to  contradict 
.a  contemporaneous  written  agreement  If 
the  note  was  settled  and  paid,  it  would  pre- 
sumably have  been  taken  up,  but  it  was  not, 
and  the  witness  gives  no  satisfactory  ex- 
planation of  why  it  was  not.  We  conclude 
aa  the  evidence  stands  that  the  whole  agree- 
ment must  be  deemed  to  have  been  expressed 
■in  the  writings,  and  that  there  was  error  in 
the  admission  of  the  oral  testimony  re- 
viewed. 

[7]  The  motion  to  set  aside  the  verdict 


on  the  ground  that  it  was  against  the  welgfit 
of  the  evidence  was  addressed  to  the  discre- 
tion of  the  court,  and  is  not  revlsable  here. 
Lincoln  v.  C.  V.  H.  Ck).,  82  Vt  187,  196,  72 
Atl.  821, 137  Am.  St  Rep.  998;  Ward's  Adm'r 
v.  Preferred  Accident  Ins.  Ck).,  80  Vt  321, 
332,  67  Atl.  821. 

[t]  The  claim  that  the  verdict  was  against 
the  evidence  is  the  same  as  the  claim  that 
it  was  against  the  weight  of  the  evidence  as 
has  frequently  been  decided.  Lincoln  v.  G. 
V.  R.  Co.,  82  Vt  187,  196,  72  Atl.  821,  137 
Am.  St  Rep.  998;  Coolidge  v.  Ayers,  77  Vt 
448,  61  Att.  40;  German  t.  Railroad  Co.,  71 
Vt  70,  42  Atl.  972. 

[I]  But,  since  the  plaintifl?  may  have  labor- 
ed under  a  misapprehension,  we  treat  this 
latter  claim  as  raising  the  question  of  wheth- 
er there  was  evidence  to  support  the  ver- 
dict And  the  answer  to  that  question  Is 
that  there  was,  for  testimony  referred  to  in 
the  earlier  part  of  this  opinion  tended  to 
show,  notwithstanding  the  rebuttable  pre- 
sumption to  the  contrary,  that  Conant  and 
Flanders  assumed  only  the  liability  of  in- 
dorsers,  that  their  implied  contract  with  the 
bank  was  that  of  Indorsers  merely,  and 
whether  they  were  or  not  was  for  the  Jury 
to  decide  on  the  evidence  which  was  conflict- 
ing. If  they  were  indorsers  merely,  the 
bank  had  taken  no  steps  to  charge  them. 

There  were  some  exceptions  taken  to  ml- 
ings  upon  evidence,  to  the  charge  as  given, 
and  to  the  failure  to  charge,  which  we  have 
omitted  to  consider.  They  are  not  likely  to 
present  themselves  upon  another  trial,  cer- 
tainly not  in  the  form  of  an  exception  to  the 
refusal  of  the  court  to  set  aside  a  verdict  be- 
cause of  claimed  erroneous  rulings,  made 
during  the  trial,  duly  excepted  to  and  sub- 
ject to  review  without  circumlocution. 

Judgment  reversed  and  cause  remanded. 


STATE  V.  COMSTOCK. 

(Sapreme  Court  of  Vermont    Windsor.    May 
18,  1912.) 

1.  CanniTAL   Law    (|    1036*)— Appbai/— Ob- 
jections Not  Madk  at  Trial. 

An  objection  to  evidence  not  made  at  the 
trial  will  not  be  considered  on  exceptions. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2630-2641;  Dec.  Dig.  I 
1036.*] 

2.  CwMiNAi,  Law  ({  1043*)— Evidencb— Ob- 
jEcnoRs. 

Where  evidence  offered  was  objected  to, 
bnt  no  ground  of  objection  was  stated,  the 
ruling  admitting  the  evidence  is  not  reviewable 
on  appeal,  unless  it  is  made  to  appear  that  the 
evidence  could  not  be  admissible  in  any  state 
of  the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,^Cent  Dig.  K  2664.  2656;    Dec.  Dig.  f 

3.  WiTNMSBS      (J     414*)  —  OOBBOBOBATIOK — 
DOCTJMENTABT   EVIDENCE. 

Where,  in  a  prosecution  of  defendant  for 
adultery  with  H.  D.,  there  was  evidence  that 
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when  the  officer  arrested  defendAnt  in  a  room 
where  she  was  found  with  J.  D.,  he  also  stated 
that  he  had  a  warrant  for  him  for  adultery 
with  M.,  the  information  against  J.  D.  was 
inadmissible  to  corroborate  accused's  state- 
ment as  to  what  the  officer  said  at  the  time  of 
the  arrest  in  the  presence  of  J.  D.,  and  to  show 
that  he  must  have  known  what  he  was  arrest- 
ed for,  and  that  it  was  not  for  an  offense  com- 
mitted at  that  time;  there  being  nothing  to 
show  that  the  officer  had  seen  the  information 
or  that  the  warrant  named  the  person  with 
whom  it  was  claimed  the  offense  was  commit- 
ted. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  1287,  1288;   Dec.  Dig.  §  414.*] 
4.  Criminal  Law   (|  864*) —Escape  — Evi- 
dence. 

In  a  prosecution  for  adultery  alleged  to 
have  been  committed  in  a  hotel  by  defendant 
with  D.,  evidence  that  D.  escaped  through  the 
window  at  the  time  accused  was  arrested  was 
admissible  as  res  gestce. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S§  805,  808-810,  813,  816- 
818;   Dec.  Dig.  §  364.*] 

Exceptions  from  Windsor  County  Court; 
Wlllard  W.  MUes,   Judge. 

Minnie  Comstock  was  convicted  of  adul- 
tery, and  she  brings  exceptions.    Overruled. 

The  information  charges  that  respondent 
committed  adultery  with  one  John  Dullng  at 
Windsor,  Vt,  on  July  14,  1910,  and  the  state 
claimed  conviction  only  for  an  offense  com- 
mitted on  that  day.  The  evidence  of  the 
statd  tended  to  show  that  about  10  o'clock  In 
the  forenoon  of  that  day  two  officers,  Thomas 
and  Taylor,  went  to  the  Lapine  House  in 
that  town,  rapped  at  the  front  door,  and  were 
admitted  by  Mrs.  Lapine;  that  they  imme- 
diately went  upstairs  to  a  certain  bedroom, 
found  its  door  locked,  rapped,  and  were  ad- 
mitted by  respondent,  who  was  barefoot- 
ed, and  clad  only  in  her  night  robe;'  that 
on  the  floor  In  the  bedroom  they  found  a 
pair  of  men's  shoes  and  a  pair  of  women's 
shoes,  and  on  a  chair  therein  a  pair  <if 
trousers  and  other  articles  of  a  man's  cloth- 
ing, and  on  the  foot  of  the  bed  a  woman's 
clothing;  that  on  the  further  side  of  the 
bed  they  found  said  John  DuUng,  and  that 
the  bedclothes  on  the  front  side  of  the 
bed  were  "rumpled"  as  If  some  other  per- 
son bad  occupied  that  part  of  the  bed;  that 
Thomas  then  told  respondent  and  Duling 
that  he  had  warrants  for  their  arrest  for 
the  crime  of  adultery,  and  ordered  them  to 
dress;  that  Just  then  the  officers'  attention 
was  attracted  by  sounds  from  an  adjoining 
room,  and  they  stepped  Into  the  hall,  where 
Taylor  remained  while  Thomas  went  Into 
the  adjoining  room ;  that  immediately  there- 
after Thomas  beard  a  noise  from  the  outside 
of  the  house,  and  thereupon  went  into  the 
bedroom  where  be  had  left  respondent  and 
Dullng,  and  found  Dullng  gone,  the  only 
window  in  the  room  vride  open,  and  respond- 
ent sitting  on  a  hassock  at  the  foot  of  the 
bed.  There  was  no  exit  from  the  bedroom 
other  than  the  open  window  and  the  door 
outside  of  which  stood  Taylor. 


The  evidence  of  the  stote  also  tended  to 
show  that  about  8  or  9  o'clock  in  the  eve- 
ning of  July  3,  1910,  respondent,  her  sister. 
Hugh  Dullng,  and  said  John  Duling  entered 
by  the  window  a  certain  paint  shop  In  said 
Windsor,  and  that  those  four  were  seen  In 
that  shop  the  next  day,  July  4th,  drinking 
out  of  bottles,  and  one  of  the  men  and  a 
woman,  not  respondent,  lying  on  the  floor, 
the  woman  having  her  clothes  up,  and  that 
in  the  evening  of  July  4th  those  four  were 
seen  hurriedly  to  leave  that  paint  shop  by 
the  back  door  and  run  away.  The  state  re- 
lied on  the  evidence  as  to  what  occurred  In 
the  paint  shop  on  July  4th  only  to  show  an 
adulterous  disposition  on  the  part  of  re- 
spondent; and  her  only  objection  thereto 
was  to  showing  that  Hugh  Duling  was  one 
of  the  parties,  "because  he  is  not  on  trial 
here." 

Respondent  testified  that  when  Thomas 
made  the  arrest  in  the  bedroom  he  said: 
"I  have  a  warrant  for  you  for  adultery  with 
Hugh  Duling,  and  a  warrant  for  John  Dol- 
ing for  adultery  with  Emma  Marcy."  Both 
officers  denied  tliat  Thomas  said  that,  and 
respondent  offered  in  evidence  the  informa- 
tion against  John  Duling  as  tending  to  cor- 
roborate respondent  as  to  what  Thomas  said 
when  be  arrested  her,  and  as  tending  to 
show  that  Dullng  must  have  known  that  be 
was  not  arrested  because  of  his  relations 
with  respondent  on  the  day  of  the  arrest 
This  offer  was  excluded,  subject  to  the  ex- 
ception of  respondent  The  evidence  as  to 
the  escape  of  John  Dullng  was  admitted 
subject  to  the  objection  and  exception  of 
respondent 

Argued  before  ROWELL,  C.  J.,  and  MON- 
SON,  WATSON,  HASEETON,  and  POW- 
ERS, JJ. 

Homer  L.  Skeels,  State's  Atty.,  for  the 
State.    Gilbert  A.  Davis,  for  respondent 

ROWELL,  C.  J.  [1]  The  respondent's  only 
objection  to  showing  that  Hugh  Dullng  was 
one  of  the  parties  in  the  paint  shop  the  4th 
of  July  was  that  he  was  not  on  trial  in  this 
case.  This  objection  Is  not  made  now,  but 
others  that  were  not  made  below,  and  there- 
fore Is  not  considered. 

[2]  The  witness  Taylor  testified  without 
objection  that  his  attention  was  called  to 
the  affair  at  the  paint  shop  at  the  time  of  it 
He  was  then  allowed  to  testify  that  he  aft- 
erwards learned  who  the  people  were  that 
were  in  there,  to  which  objection  was  made, 
but  no  ground  of  objection  stated.  This  be- 
ing so,  the  objection  is  not  available;  it 
not  appearing  that  the  testimony  could  not 
be  admissible  In  any  state  of  the  case. 
Hcrrlck  v.  Holland,  83  Vt  608,  77  Afl.  «; 
Townsbend  v.  Townshend,  84  Vt  319,  79 
Atl.  388;  Moore  v.  Duke,  84  Vt  407,  80  Ati. 
194. 

[3]  The   Information    against    John    Dul- 
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ing,  offered  In  evidence  by  the  respondent 
to  corroborate  her  statement  aa  to  what  the 
officer  said  at  the  time  of  the  arrest  and  in 
the  presence  of  Dniing,  and  to  show  that 
Doling  must  iiave  known  what  be  was  ar- 
rested for,  and  that  it  was  not  for  an  of- 
fense committed  that  day,  was  properly  ex- 
clnded  as  baying  no  snch  tendency,  for  there 
was  nothing  to  show  that  the  officer  bad 
then  seen  the  information,  and  it  does  not 
appear,  and  cannot  be  assnmed,  tliat  the 
warrant  issued  npon  it  named  the  person 
with  whom  it  was  alleged  the  crime  was 
committed,  as  it  wotdd  be  amply  sufficient 
withoat  naming  ber  (In  re  Dnrant,  60  Vt 
176,  12  Atl.  650),  and  so  it  cannot  be  said 
that  the  information  afforded  any  evidence 
that  the  officer  knew  the  name  of  the  alleg- 
ed particeps,  nor  any  that  be  named  her 
as  the  respondent  said  be  did,  and  so  no 
corroboration;  and  certainly  it  afforded  no 
evidence  that  Duling  knew  what  he  was  ar- 
rested -for,  though  he  might  well  have 
thought  tliat  It  was  not  for  any  offense  com- 
mitted at  that  time. 

[4]  The  fact  that  Duling  escaped  through 
the  window  was  admissible  because  it  was 
one  of  a  group  of  facts  that  constituted  a 
transaction  tliat  was  itself  admissible  and 
t>eing  proved;  the  rule  being  that  every  fact 
that  is  a  part  of  the  same  transaction  as 
the  facts  in  issue  or  dispute  is  relevant,  al- 
tboogb  it  may  not  itself  be  in  issue  or  dis- 
pute, and  might  be  excluded  If  not  a  part  of 
such  tran.snctlon.  Aiken  v.  Kennlson,  58  Vt. 
«fi5.  669,  5  Atl.  757;  Steph.  Dig.  Bv.  (Chase's 
Ed.)  S,  and  note  3. 

Judgment  that  there  Is  no  error  in  the 
proceedings  of  the  county  court,  and  that 
the  respondent  take  nothing  by  her  excep- 
tions. 


POWELL  V.   WOODBURY   et   aL 

(Supreme  Court  of  Vermont.     Chittenden. 
May  13,  1912.) 

1.    MAI.ICI0TI8   PBOSECOTION    (I  72*)— INJUWC- 

noN  Restkaininq  Sale  Urdeb  Deed  of 
Tkust— Evidence— Instructions. 

Wl)ere,  in  an  action  for  malicious  prosecu- 
tion based  on  defendant  wrongfully  enjoining 
a  sale  by  plaintiff  under  a  deed  of  trust  exe- 
cuted for  the  benefit  of  creditors,  plaintiff  al- 
leged that  material  alleeations  in  the  biU  on 
which  the  injunction  was  granted  were  false  to 
the  knowledge  of  defendant,  and  proved  that 
the  defendant  never  offered  in  good  faith  to 
pay  the  obligations  secured  by  the  deed  and 
failed  to  make  a  sufficient  offer  and  tender,  an 
instruction  that  if  defendant  offered  in  good 
faith  to  pay  plaintiff  the  amount  of  the  obliga- 
tions and  was  ready  to  do  so,  and  plaintiff  ao 
nnderstood  defendant,  or  ought  to  have  under- 
stood it,  or  if  defendant  honestly  believed,  and 
had  a  right  to  believe,  that  he  had  made  a 
proper  offer  and  that  plaintiff  understood  it, 
or  ought  to  have  understood  it,  and  plaintiff 
refused  the  offer,  or  by  his  own  conduct  pre- 
vented it  from  being  fairly  made,  there  was 
probable    cause    for   obtaining    the    injunction 


preventing  a  recovery,  was  sufficiently  favor- 
able to  defendant 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  |§  168-173;  Dec.  Dig. 
8  72.*] 

2.  MoBTaAOEs  (I  838*)— PowEB  or  Sale- 
Injunction  AoAiHBT  Sale— OrsEB  of  Re- 
demption. 

Tlu>ngh  a  bill  to  redeem  from  a  deed  of 
trust  executed  for  the  benefit  of  creditors  need 
only  contain  an  offer  to  redeem  by  paying,  yet 
to  have  any  standing  for  an  injunction  to  stop 
a  sale  tmder  the  deed,  the  party  seeking  to 
redeem,  who  seeks  an  injunction,  must  at 
least  offer  to  pay '  sufficient  money  to  satisfy 
the  obligations  and  expenses  of  the  trust 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  8S  1026-1035;  Dec.  Dig.  §  338.*] 

3.  Injunction  (j  186*) —  Wrongful  laeu- 
ANCB  of  an  Injunction — Remedies. 

P.  S.  i  1287,  providing  that  when  an  in- 
junction is  dissolved  defendant  may  recover 
actual  damages  caused  by  the  wrongful  issu- 
ance of  the  injunction,  does  not  apply  where 
an  injunction  wrongfully  issued  was  dissolved 
by  a  voluntary  discontinuance  of  the  case  be- 
fore the  expiration  of  the  time  for  defendant 
to  enter  bis  appearance,  since  the  discontinu- 
ance ended  the  case  for  all  purposes  excegt 
that  of  giving  judgment  for  defendant  for  rea- 
sonable costs  as  provided  by  section  1T5S. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  8i  397,  39^-405;   Dec  Dig.  i  186.»] 

4.  Injunction  (J  186*)  —  Wbongful  Issu- 
ance OF  an  Injunction— Remedies. 

P.  S.  i  1284,  providing  for  the  ascertain- 
ment of  damages  on  the  dissolution  of  an  in- 
junction, which  damages  shall  include  not  only 
the  reasonable  rents  of  the  land  recovered  by 
the  verdict  but  the  waste  committed  thereon 
after  the  granting  of  the  injunction,  relates 
only  to  ascertaimng  damages  occasioned  by 
injunctions  issued  to  stay  proceedings' at  law 
in  actions  of  ejectment  after  verdict 

[F.d.  Note. — For  other  cases,  see  Injunction. 
Cent  Dig.  SS  397,  399^05;   Dec.  Dig.  §  186.*] 

5.  Malicious  Prosecution  (f  10*)- Wbong- 
FUii  Issuance  of  Injunction- Remedies. 

Where   a    party    maliciously   and    without 

Srobable  cause  obtained  an  injunction  causing 
amages  to  the  adverse  party,  an  action  on  the 
injunction  bond  conditioned  for  the  payment  of 
the  damages  sustained  by  reason  of  the  in- 
junction is  not  the  only  remedy  of  the  adverse 
party,  but  he  may  sue  for  malicious  prosecu- 
tion. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  |{  11-16;  Dec.  Dig.  g 
10.*] 

6.  Malicious  Prosecution  (J  10*)— Wrong- 
ful Issuance  of  Injunction- Remedies. 

An  action  did  not  lie  at  common  law  for 
damages  caused  by  an  injunction  unless  it  was 
sued  out  maliciously  and  without  probable 
cause,  and  the  requirement  of  injunction  bonds 
gives  an  additional  remedy,  and  a  party  injured 
by  an  injunction  wrongfully  issued  may  sue  on 
the  bond  and  for  malicious  use  of  the  process 
without  probable  cause. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  CJent  Dig.  i§  11-16;  Dec.  Dig.  § 
10.*] 

7.  Malicious  Prosecution  (8  35*)— Wbong- 
ruL  Issuance  op  Injunction— Remedies. 

Where  a  parl^  wrongfully  obtaining  an 
injunction  voluntarily  discontinued  the  injutic- 
tion  suit  the  adverse  party,  damaged  by  the 
issuance  of  the  injunction  could  resort  to  any 
remedy  afforded  by  law,  and,  where  the  In- 
junction was  sued  out  maliciously  and  without 
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probable   eaoae,   he   could    aae   for   malicioas 
prosecution. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution.  Cent  Dig.  {{  71-77;  Dec.  Dig.  { 
36.»] 

8.  Malicioub  Pboskcotion  (|  41*)— Wrono- 
Fui.  Issuance  of  Injcrction— Bbuedies. 

Where  a  party  entitled  to  redeem  from  a 
deed  of  trust  executed  for  the  benefit  of  cred- 
itors wrongfully  obtained  an  injunction  re- 
straining the  trustee  from  selling  the  premises 
under  the  deed,  and  before  the  voluntary  dis- 
missal of  tibe  injunction  suit  the  property  de- 
creased in  value,  the  trustee  could  sue  for  ma- 
licious prosecution,  and  whether  he  could  re- 
cover damages  for  injury  to  reputation,  feel- 
ings, and  the  like  did,  not  affect  his  remedfi 
but  only  involved  the  amount  of  a  recovery. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  {  82;  Dec.  Dig.  { 
41.*] 

9.  Malicious    Pkosecut'ion    (j    25*)— Dk- 
SBN8E8— Reliance  on  Advice  of  Coonsel. 

A   defendant   in   an   action   for   malicious 

Erosecutiou  may  not  rely  on  the  defense  that 
e  acted  under  the  advice  of  counsel,  where 
he  did  not  honestly  and  in  good  faith  act  on 
such  advice. 

[Eld.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  fS  66-58;  Dec.  Dig.  { 
25.*] 

10.  Malicious  Pbosecution  (8  25*)  — Mali- 
cious Abuse  of  Process — Evidence. 

Where  a  party  entitled  to  redeem  from  a 
deed  of  trust  for  the  benefit  of  creditors  did 
not  in  good  faith  offer  to  pay  the  amount  nec- 
essary to  redeem,  and  did  not  believe  that  he 
had  offered  to  pay,  and  did  not  honestly  and 
in  good  faith  rely  on  the  advice  of  counsel, 
believing  tliat  he  had  Rround  for  an  injunc- 
tion to  restrain  a  sale  by  the  trustee,  and  he 
obtained  an  injunction  restraining  a  sale  by 
the  trustee  by  presenting  a  bill  therefor  con- 
taining false  allegations,  with  knowledge  of 
their  falsity,  he  obtained  the  injunction  mali- 
ciously and  without  probable  cause  and  was  li- 
able for  malicious  prosecution. 

[Bid.  Note.— For  other  cases,  see  Malidons 
Prosecution,- Cent.  Dig.  H  56-68;  Dec.  Dig.  { 
25.*] 

Exceptions  from  Chittenden  County  Court; 
Fred  M.  Butler,  Judge. 

Action  by  Max  L.  Powell  against  Charles 
L.  Woodbury  and  another.  There  was  a  ver- 
dict and  judgment  for  plaintiff,  and  defend- 
ants bring  exceptions.     Affirmed. 

Argued  before  ROWELL,  C.  J.,  and  MUN- 
SON,  WATSON,  and  HASELTON,  JJ. 

V.  A.  Ballard,  Max  L.  Powell,  and  J.  W. 
Redmond,  for  plaintiff.  Rufus  B.  Brown  and 
Eldmund  C.  Mower,  for  defendants. 

ROWBLI/,  C.  J.  This  Is  an  action  for  ma- 
licious prosecution.  The  essential  facts  are 
these  in  substance:  Before  and  on  May  8, 
1909,  George  M.  Delaney  owned  the  Hotel 
Burlington  property  in  Burlington  where  be 
had  carried  on  the  hotel  business  for  many 
years,  but  It  bad  come  to  pass  that  he  was 
financially  embarrassed,  and  so  on  that  day 
he  conveyed  to  the  plaintiff,  his  largest  cred- 
itor, by  his  quitclaim  deed  of  that  date,  all  of 
said  property  In  trust  for  the  benefit  of  his 
creditors  in  pro  rata  share,  except  the  se- 
cured creditors,  who  were  the  plaintiff  and 


Payette,  Meldensbon  Sc  Co.;  the  purpose  of 
said  deed  being,  as  declared  therein,  to  ena- 
ble the  trustee  so  to  manage  the  estate  of  the 
grantor  that  all  of  his  creditors  might  receive 
In  full  the  amount  of  their  claims  as  the 
assets,  at  a  fair  market  value,  were  in  ex- 
cess of  all  his  liabilities.  Said  deed  further 
declared  that  the  trustee  was  to  handle  the- 
estate,  both  real  and  personal,  for  the  benefit 
of  the  creditors,  and  to  render  accurate  ac- 
count of  all  receipts  and  disbursements,  and- 
to  account  to  the  grantor  for  any  excess 
above  the  trustee's  legal  liabUities.  The- 
trustee  thereupon  took  possession  of  said 
property  and  managed  and  conducted  the 
same  as  a  hotel  till  the  8tb  of  January,  1910, 
when  the  hotel  proper  was  practically  de- 
stroyed by  fire  and  rendered  unfit  for  farther 
use  unless  rebuilt,  but  the  part  of  the  bnild- 
ing  In  which  intoxicating  liquor  was  being 
sold  under- a  license  was  not  destroyed,  and 
that  business  continued  thereip.  But  before 
the  fire  and  on  September  17,  1909,  Delaney 
executed  to  the  trustee  another  paper  writ- 
ing, whereby,  in  consideration  of  the  trustee's 
raising  upwards  of  $6,000  with  which  to  pay 
off  the  unsecured  creditors  in  full,  be  agreed 
to  allow  the  trustee  to  carry  on  the  hotel  as 
proprietor  in  any  manner  he  saw  fit,  giving 
him  full  power  to  look  after  his  interests, 
and  agreed  that  he  might  decide  whether  to 
sell  the  property,  to  rent  it,  or  to  carry  It  on 
himself,  leaving  the  whole  management  of  it 
to  the  trustee  for  his  and  the  grantor's  ben- 
efit. 

On  March  7,  1910,  Delaney  agreed  in  writ- 
ing under  seal  to  sell  the  property  to  Rufus 
E.  Brown  or  his  assigns  within  60  days  from 
that  date'  at  and  for  the  sum  of  $24,000,  and 
on  the  same  day  that  agreement  was  assigned 
to  the  defendants.  Afterwards  on  the  14th 
day  of  said  March,  Delaney,  by  bis  deed  of 
that  date,  quitclaimed  to  the  defendants  all 
his  right  and  title  to  the  real  estate  aforesaid 
on  the  west  side  of  St  Paul  street,  reserving 
the  use  of  the  barroom  till  the  first  day  of 
the  then  next  May. 

The  plaintiff,  trustee  as  aforesaid,  having 
advertised  the  property  to  be  sold  at  public 
auction  on  the  26th  of  said  March,  the  de- 
fendants and  Delaney  Jointly  brought  a  bill 
in  chancery  against  him  the  24th  of  said 
March  and  procured  an  Injunction  against 
his  selling  the  property  until  further  order. 
and  the  injunction  was  served  the  25th,  the 
day  before  the  sale  was  to  be  made. 

Said  bill  alleged  the  substance  of  the  fore- 
going facts  which  were  not  then  and  are  not 
now  In  dispute,  and  further  alleged,  auionK 
other  things,  that  the  defendant  therein,  the 
plaintiff  here,  had  failed  to  account  for  the 
Insurance  money  received  for  the  loss  hy 
fire;  that  he  threatened  to  close  the  bar  and 
stop  the  sale  of  Intoxicating  liquor  thereat, 
and  to  sell  all  the  personal  property  held  In 
trust;  that  soon  after  Delaney  deeded  to 
these  defendants  as  aforesaid,  and  before  bill 
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brought  the  orators  demanded  of  the  plain- 
tiff, trustee  as  aforesaid,  a  full  and  true  ac- 
count of  his  trusteeship  and  management  of 
the  hotel  business  and  of  the  sale  of  Intoxi- 
cating liquor,  and  then  and  there  offered  to 
pay  him  all  and  every  of  Delaney's  debts,  se- 
cured and  unsecured,  to  redeem  all  of  his 
property  from  all  mortgages  and  said  trust 
deed,  and  demanded  that  he  convey  the  hotel 
property  on  the  west  side  of  St.  Paul  street 
to  these  defendants,  but  that  the  plaintiff 
neglected  and  refused  to  account  at  all  to  the 
orators  and  to  tell  them  the  amount  required 
to  redeem  and  to  release  the  property  from 
any  of  the  incumbrances.  The  bill  further 
alleged  that  the  Orators  were  then  willing 
and  able,  and  ever  since  have  been  and  still 
were  willing  and  able,  and  had  offered,  to 
pay  the  plaintiff,  trustee  as  aforesaid,  the 
full  amonnt  of  all  the  incumbrances  and  in- 
debtedness on  said  property,  and  all  claims 
and  demands  against  Delaney  that  they 
ought  to  pay  to  the  plaintiff,  trustee  as  afore- 
said, or  to  Henderson  as  mortgagee,  who  was 
also  a  defendant  in  the  bill,  together  with 
all  just  charges,  expenses,  and  allowances 
in  order  fully  to  redeem  said,  property  from 
all  mortgages  and  said  trust  deed,  but  that 
the  plaintiff  then  refused  and  still  refused  to 
receive  and  accept  the  same,  but  claimed  the 
sole  and  absolute  right  to  control  and  dispose 
of  said  property,  and  was  advertising  the 
same  for  sale  at  public  auction.  And  the 
bill  offered  to  redeem  by  paying  the  full 
amount  of  the  incumbrances  and  indebted- 
ness found  due  on  accounting  for  which  it 
prayed,  and  also  to  pay  all  Just  charges  and 
expenses  of  the  trusteeship. 

[1]  This  bin  is  the  suit  complained  of  as 
malicious,  made  so,  it  Is  claimed,  by  the  in- 
junction, which,  it  la  said,  caused  the  dam- 
age sought  to  be  recovered,  as  the  property 
shrank  In  value  by  delaying  the  sale  until 
the  7th  of  May,  when  the  suit  was  voluntari- 
ly discontinued  by  the  orators. 

That  the  defendants  and  Delaney  bed  a 
right  to  redeem  the  property  from  the  trust 
is  not  denied.  The  court  told  the  Jury  that. 
But  what  the  plaintiff  complained  of  below 
and  complains  of  here  is  the  injunction.  He 
says  that  it  was  obtained  by  reason  of  ma- 
terial allegations  of  the  bill  that  were  false 
to  the  knowledge  of  the  defendants,  without 
which  the  bill  did  not  contain  enough  to  war- 
rant the  injunction,  and  consequently  that  it 
would  not  have  beoi  granted. 

The  court  told  the  Jury  that  the  material 
allegations  of  the  bill  were  that  the  plaintiff 
failed  to  account  to  the  orators;  that  he 
ought  to  have  accounted  for  the  management 
and  control  of  the  property,  and  to  have  in- 
formed the  orators  of  the  amount  of  money 
required  to  pay  all  obligations  of  the  trust, 
and  to  have  released  the  property  to  them ; 
that  they  demanded  of  him  an  accounting 
and  offered  to  pay  him  sufficient  money  to 
satisfy  all  the  obligations  of  the  trust;  that 
the  plaintiff  claimed  and  his  evidence  tended 


to  show  that  the  defendants  never  made  any 
offer  in  good  faith  to  pay  those  debts  and  ob- 
ligations, and  failed  to  make  a  sufficient,  of- 
fer and  tender  in  that  behalf,  and  did  not 
act  in  good  faith  in  respect  thereto.  In  this 
connection  the  court  told  the  Jury  to  inquire 
whether  said  allegations  were  true  or  false, 
and,  if  false,  whether  knowingly  so  or  not, 
and  to  inquire  as  to  the  good  faith  of  the  de- 
fendants in  bringing  the  suit 

It  appeared  that  the  principal  interviews 
between  the  parties  took  place  at  the  Van 
Ness  house  before  the  bill  was  brought.  As 
to  those  interviews  the  court  told  the  jury 
that,  if  thereat  the  defendants,  having  ob- 
tained an  option  and  a  deed  from  Delaney, 
offered  in  good  faith  to  pay  the  plaintiff,  and 
gave  him  fairly  to  understand  that  they  were 
ready  and  wanted  to  pay  him  sufficient  mon- 
ey to  satisfy  all  the  obligations  and  expenses 
of  the  trust — that  is,  all  the  creditors  of  De- 
laney and  bis  obligations  to  the  plaintiff — 
and  were  prepared  to  do  so  as  soon  as  the 
plaintiff  gave  them  a  full  statement  thereof, 
and  requested  a  deed  from  him,  and  the 
plaintiff  understood  it,  or  ought  to  have  un- 
derstood it  if  he  had  exercised  the  care  and 
prudence  of  a  prudent  man,  and  would  have 
understood  it  but  for  his  own  fault,  or  if  the 
defendants  in  those  interviews  honestly  be- 
lieved and  had  a  right  to  believe  that  they 
had  made  such  an  offer  and  that  the  plaintiff 
understood  it  or  ought  to  have  understood 
it,  and  the  plaintiff  refused  the  offer,  or  by 
his  own  conduct  prevented  It  from  being  fair- 
ly made,  and  gave  the  defendants  to  under- 
stand that  he  refused  it,  or  refused  to  com- 
ply with  their  requests,  then  there  was  prob- 
able cause  for  bringing  the  Injunction  suit, 
and  the  plaintiff  could  not  recover.  But  if, 
on  the  other  hand,  the  defendants  failed 
through  their  own  fault  to  offer  to  pay  the 
plaintiff  sufficient  money  for  the  purposes 
aforesaid,  and  without  the  fault  of  the  plain- 
tiff they  could  not  maintain  that  suit,  but 
that  they  might,  nevertheless,  have  honestly 
believed  they  had  made  a  sufficient  offer, 
and  unless  they  did  thus  believe,  and  were 
fairly  Justified  in  that  belief,  there  was  no 
probable  cause  imless  found  in  the  advice 
of  counsel  as  to  which  the  court  charged 
that  the  defendants  had  a  right  to  act  un- 
der the  advice  of  competent  counsel,  and  if 
they  went  to  such  counsel  and  stated  the 
case  fairly  to  them,  Just  as  they  understood 
and  bellied  it  to  be  as  far  as  the  facts  were 
not  already  known  to  the  counsel,  and  all 
the  material  facts  were  understood  by  coun- 
sel, then  the  defendants  would  have  a  right 
to  rely  on  their  advice,  and  if,  acting  honest- 
ly and  In  good  faith,  they  did  rely  upon  the 
advice  of  counsel  that  the  allegations  of  the 
bill  were  sufficient  to  maintain  it  and  the  in- 
junction, then  that  was  probable  cause,  and 
the  plaintiff  could  not  recover.  And  the 
court  further  charged  that  the  plaintiff  could 
not  recover  unless  malice  on  the  part  of  the 
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defendants  In  bringing  the  suit  and  procur- 
ing the  Injunction  was  established. 

Under  this  charge,  the  verdict  being  for 
the  plaintiff,  the  Jury  must  have  found  that 
the  defendants  did  not  In  good  faith  offer  to 
pay  the  plaintiff  nor  give  him  fairly  to  un- 
derstand that  they  were  ready  and  wanted  to 
pay  blui  sufficient  money  to  satisfy  all  the 
obligations  and  expenses  of  the  trust,  and 
that  the  plaintiff  did  not  so  understand  the 
matter,  and  was  not  In  fault  for  not  so  rm- 
derstanding  it,  and  that  the  defendants  did 
not  honestly  believe,  and  had  no  right  to  be- 
lieve, that  they  had  made  such  an  offer  and 
that  the  plaintiff  understood  it,  and  also 
must  have  found  that  tbe  defendants  did  not 
honestly  and  in  good  faith  take  the  advice  of 
counsel  and  rely  upon  It,  believing  that  they 
had  ground  for  an  injunction,  and  that  they 
were  actuated  by  malice  in  bringing  the  suit 
and  procuring  the  injunction. 

[2]  Now  the  charge  as  to  offering  to  pay 
before  bill  brought  was  quite  as  favorable  to 
the  defendants  as  they  were  entitled  to  have 
it,  for  though  for  the  purpose  of  redemption 
merely  it  was  enough  that  the  bill  offered  to 
redeem  by  paying,  yet,  In  order  to  have  any 
standing  for  an  injunction  to  stop  tbe  sale, 
the  defendants  should  at  least  have  offered 
to  pay  sufficient  money  to  satisfy  the  obliga- 
tions and  expenses  of  the  trust,  which  the 
Jury  has  found  they  did  not  do  and  did  not 
believe  they  had  done.  It  is  unnecessary, 
therefore,  to  inquire  whether  they  should 
have  done  more  than  to  offer,  and  should 
have  tendered,  paid  into  court,  or  otherwise 
secured  the  plaintiff. 

Mr.  High  says  that  a  sale  of  property  un- 
der a  trust  deed  will  not  be  enjoined  when 
the  complainant  admits  by  his  bill  that  a 
portion  of  the  debt  thereby  secured  is  justly 
due,  but  makes  no  tender  of  that  amount; 
that  he  who  seeks  equity  must  do  equity, 
and,  in  the  absence  of  any  offer  by  the  com- 
plainant to  pay  the  amount  he  admits  to  be 
due,  be  Is  entitled  to  no  consideration  in  a 
court  of  equity.  1  High,  InJ.  (3d  Ed.)  {  443. 
And  Mr.  Perry  says  that  if  any  amount  is 
admitted  to  be  due,  or  appears  to  the  court 
to  be  due,  that  sum  must  be  brought  into 
court  or  tendered  to  the  creditor  before  an 
injunction  will  be  granted.  2  Perry,  Trusts 
(3d  Kd.)  192,  So  Mr.  Jones,  speaking  of  pow- 
ers of  sale  in  mortgages  and  trust  deeds, 
says  that  payment  of  the  amount  Justly  due 
must  be  tendered  to  entitle  the  person  seek- 
ing the  Injunction  to  the  consideration  of 
the  court.    2  Jones,  Mort  (2d  Ed.)  |  1806. 

In  Sloan  v.  Cooibaugh,  10  Iowa,  31,  it  is 
held  that  an  injunction  should  not  be  grant- 
ed in  a  proceeding  to  cancel  a  sale  of  proper- 
ty under  a  mortgage  and  restrain  the  pur- 
chaser from  taking  possession  and  disposing 
of  the  same  when  the  petition  does  not  al- 
lege a  tender  of  the  amount  admitted  to  be 
due  on  the  mortgage. 

So  a  party  who  comes  into  a  court  of  equi- 


ty asking  for  relief  against  a  usurious  con- 
tract must,  before  he  is  entitled  to  Injunctive 
relief,  bring  into  court  the  money  actnally 
advanced  to  him,  with  legal  interest,  ami 
then  the  court  will  aid  him  as  to  tbe  usuri- 
ous excess.  Rogers  v.  Rathbun,  1  Johns.  Ch. 
(N.  Y.)  367. 

It  is  held  in  Meysenburg  v.  Schlieper,  46 
Mo.  209,  that  an  incumbrancer  has  no  right 
to  enjoin  the  sale  of  property  undec  a  prior 
incumbrance  unless  he  is  ready  and  offers 
to  pay  off  the  prior  incumbrance  in  full. 
Powell  V.  Hopkins,  38  Md.  1,  is  to  the  same 
effect 

Macleod  v.  Jones,  L.  R.  24  Ch.  Div.  2-S9, 
decided  in  1883,  was  an  application  to  re- 
strain a  mortgagee  from  exercising  his  pow- 
er of  sale.  Brett,  M.  R.,  said  that  as  far 
as  he  understood  the  practice  of  the  court, 
the  mortgagee  could  not  be  stopped  from 
selling  the  estate  without  the  mortgagor 
pays  Into  court  or  otherwise  secures  to  him, 
not  what  the  court  might  think  prima  facie 
was  due  to  him  as  far  as  It  could  ascertain, 
but  without  paying  into  court  that  which 
tlie  mortgagee  demands,  subject  to  a  subse- 
quent Inquiry.  Cotton,  L.  J.,  said  that  under 
ordinary  circumstances  the  court  never  inter- 
feres unless  there  Is  something  very  strong; 
that  it  does  not  interfere  on  any  suggested 
case  without  requiring  the  plaintiff  applying 
to  pay  into  court,  not  what  the  Judge  or  tbe 
court  on  hearing  the  evidence  is  satisfied  \ril! 
probably  be  the  amount  due,  but  what  tb« 
mortgagee,  the  accounts  not  having  been  yet 
taken,  swears  is  due  to  him  on  bis  security. 
And  this,  he  said,  is  perfectly  right,  because 
they  ought  not  to  prevent  mortgagees  from 
exercising  the  powers  given  to  them  by  their 
security  without  seeing  that  they  are  perfect- 
ly safe.  Bowffli,  L.  J.,  said  substantially  tbe 
same. 

[3]  But  the  defendants  say  tliat  conceding 
the  wrongful  Issuance  of  the  Injunction  and 
resulting  injury  to  the  plaintiff  as  trustee, 
his  only  remedy  is  on  the  injunction  bond 
as  prescribed  by  P.  S.  1287,  which  provides 
that,  when  an  Injimction  in  chancery  is  dis- 
solved by  final  decree  In  favor  of  the  de- 
fendant, he  shall  be  entitled  to  recover  bis 
actual  damages  caused,  by  the  wrongful  issu- 
ing of  the  injunction  which  shall  be  ascer- 
tained by  reference  to  a  master.  But  as- 
suming that  that  Is  the  only  way  of  ascer- 
taining damages  in  cases  within  the  statute, 
yet  here  the  case  is  not  within  the  statute, 
for  there  was  no  dissolution  of  the  injunctioa 
by  final  decree,  but  only  by  voluntary  dis- 
continuance of  the  suit  before  the  expiration 
of  the  time  for  the  defendant  to  enter  his 
appearance.  That  discontinuance  ended  tlie 
case  for  all  purposes  except  that  of  glvip.c 
Judgment  for  the  defendant  to  recover  reason- 
able costs  as  provided  by  P.  S.  1758,  which  it 
does  not  appear  were  ever  asked.  Woods  v. 
Darling,  71  Vt  348,  45  Atl.  750.  It  is  seen, 
therefore,  tliat  the  defendants  themselves  put 
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It  out  of  tlie  power  of  the  plaintiff  to  have 
his  damages  ascertained  in  that  case,  and 
they  cannot  now  claim  that  that  was  bis  only 
remedy. 

[4]  Nor  have  we  any  other  statute  applica- 
ble to  the  case,  though  the  defendants  refer 
to  P.  8.  1284,  In  connection  with  1287.  But 
1284  relates  only  to  ascertaining  damages 
ofcasioned  by  injunctions  issued  to  stay  pro- 
ceedings at  law  in  actions  of  ejectment  after 
verdict. 

[6]  But  the  defendants  further  say  that, 
if  the  statute  does  not  control  the  method  of 
ascertaining  the  damages,  then  an  action  on 
the  Injunction  bond  is  the  only  remedy,  as 
the  bond  is  conditioned  for  the  payment  of 
such  damages  as  may  be  sustained  by  reason 
of  the  injunction.  And  this  would  be  so 
when  want  of  probable  cause  and  malice  do 
not  combine,  but  when  they  do,  as  here,  an- 
other cause  of  action  thereby  accrues  to  the 
party  injured,  namely,  an  action  on  the  case 
for  malicious  prosecution,  which  is  not  merg- 
ed In  the  remedy  on  the  bond,  but  may  be 
pursued  instead  of  that.  This  is  generally 
so  held,  though  the  defendants  refer  to  and 
largely  rely  upon  Gorton  v.  Brown,  27  111. 
489,  81  Am.  Dec.  245,  which  was  an  action 
on  the  case  for  falsely,  maliciously,  and  with- 
out probable  cause  procuring  an  Injunction 
to  be  issued  restraining  the  plaintiff  from 
disposing  of  certain  lumber  and  collecting 
certain  debts,  whereby  he  was  damaged,  and 
it  waa  held  that  the  action  could  not  be 
uiaintained  for  that  the  injunction  bond  was 
designed  by  the  statute  to  corer  all  damages 
that  the  party  injured  could  possibly  sustain, 
and  that  be  was  bound  to  sue  upon  it  and 
could  not  resort  to  an  action  on  the  case.  The 
court  sharply  criticised  Cox  v.  Taylor,  10 
B.  Mon.  (Ky.)  17,  which  holds  the  other  way, 
and  said  it  found  no  other  case  that  did. 
But  now  many  such  cases  are  to  be  found, 
and  in  the  note  to  Mark  v.  Hyatt,  135  N.  Y. 
306,  31  N.  E.  1099,  18  L.  R.  A.  275,  it  is 
said  that  the  Illinois  case  stands  alone 
against  the  decisions  of  various  courts  up- 
holding an  action  for  malicious  prosecution 
based  on  an  injtmction  obtained  maliciously 
and  without  probable  cause.  Thus  la  Keber 
v.  Mercantile  Bank,  4  Mo.  App.  195,  it  is 
held  that  the  common-law  remedy  is  not 
merged  in  the  remedy  on  the  bond,  but  that 
the  common  law  gives  no  remedy  for  an  in- 
jury done  by  legal  proceedings  unless  the 
process  of  the  court  is  abused  through  mal- 
ice and  want  of  probable  cause,  in  which  case 
the  party  who  abuses  it  is  considered  as  a 
trespasser  from  the  beginning  and  as  if  he 
had  acted  without  authority  from  the  start 

So  in  Iron  Motmtain  Bank  v.  Mercantlie 
Bank.  4  Mo.  App.  505,  it  is  held  that  there 
can  be  no  recovery  of  damages  arising  from 
an  injunction  except  in  an  action  on  the 
bond  anless  it  is  averred  and  proved  that  the 
process  of  the  court  was  abused  maliciously 
and  without  probable  cause. 
8SA.-36 


Robinson  v.  Eellum,  6  Cal.  399,  was  an 
action  on  the  case  for  wrongfully  suing  out 
an  injunction,  and  it  was  held  that  such  an 
action  will  not  lie  unless  it  Is  alleged  as  an 
abuse  of  process  through  malice  and  without 
probable  cause;  that.  If  the  act  complained 
of  is  destitute  of  these  elements,  the  remedy 
is  upon  the  bond.  The  same  thing  is  held 
in  Asevado  v.  Orr,  100  Cal.  293,  34  Pac.  777. 

[0]  No  action  lies  at  common  law  for  dam- 
ages causcid  by  an  injunction  unless  it  was 
sued  out  maliciously  and  without  probable 
cause.  To  remedy  this  defect,  injunction 
bonds  were  devised,  and  then  there  were  two 
remedies,  one  on  the  bond  and  one  for  ma- 
licious use  of  the  process  without  probable 
cause.  Railway  Co.  v.  Railway  Co.,  47  W. 
Va.  725,  35  S.  E.  978;  Mark  v.  Hyatt,  135  N. 
Y.  306,  31  N.  E.  1099,  18  L.  R.  A.  275,  and 
note. 

Mr.  High  says  that  there  is  some  conflict 
in  the  cases  on  this  subject,  but  that  the 
better  doctrine  is  that  the  defendant's  right 
of  action  at  common  law  is  not  merged  la 
the  remedy  on  the  bond,  and  that  an  action 
on  the  case  will  lie  if  there  is  malice  and 
want  of  probable  cause.  2  High,  Inj.  (3d  Ed.) 
§  1648.  So  in  22  Cyc.  1061,  it  is  said  that, 
when  an  Injunction  has  been  wrongfully  is- 
sued, there  is  no  liability  for  damages  in  an 
action  other  than  the  injunction  suit,  except 
in  an  action  on  the  bond,  unless  the  party 
against  whom  the  injunction  was  issued  can 
make  out  a  case  of  malicious  prosecution  by 
showing  malice  and  want  of  probable  cause, 
and  that  the  remedies  on  the  bond  and  by  an 
action  for  damages  may  both  exist. 

[7]  But  the  defendants  still  further  say 
that,  whatever  may  be  the  broad  general  rule 
as  to  the  propriety  of  malicious  prosecu- 
tion, it  does  not  lie  here,  even  on  the  rea- 
soning of  the  courts  that  sustain  the  action, 
for,  if  the  plaintiff  could  recover  no  damages 
not  fairly  within  the  scope  of  the  bond,  his 
remedy  was  exclusively  in  chancery,  and  that 
the  rule  deduclble  from  our  own  cases  and 
expressly  embraced  in  the  condition  of  the 
bond  is  that  all  damages  reasonably  flowing 
from  the  wrongful  issuance  of  the  injunction 
are  covered  by  the  bond,  and  that  In  Center 
V.  Hoag,  52  Vt  401,  the  court  suggested  even 
a  broader  rule  than  this  when  the  injunction 
is  obtained  and  used  in  bad  faith  and  for 
the  purposes  of  oppression. 

[8]  But,  as  we  have  seen,  the  plalntifiTs 
remedy  in  chancery  was  taken  away  by  the 
defendants  themselves  when  they  discontinu- 
ed their  injunction  suit  and  then,  if  not  be- 
fore, the  plaintiff  was  free  to  resort  to  such 
other  remedy  as  the  law  afforded  him,  and 
that  it  afforded  him  the  remedy  he  Is  here 
pursuing  we  have  already  held,  and  If,  as  the 
defendants  claim,  suing  as  trustee  as  he 
does,  he  can  recover  only  damages  ordinarily 
Incident  to  injunctions  of  this  kind,  and  not 
damages  predicated  upon  the  peculiarly  per- 
sonal nature  of  the  action,  such  as  for  injury 
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to  reputation,  feelings,  and  the  lUce,  matters 
entirely  foreign  to  his  trusteeship,  it  makes 
no  difference,  for  those  things  go,  not  to  the 
right  to  this  remedy,  but  only  to  the  things 
for  which  recovery  can  be  had  by  it. 

[I]  The  defendants  lay  much  stress  upon 
their  claim  of  acting  under  the  advice  of 
counsel.  But  that  defense  was  completely 
taken  from  them  by  the  finding  that  they 
did  not  honestly  and  in  good  faith  act  upon 
that  advice,  and  whether  they  did  or  not 
was  a  question  for  the  Jury. 

[10]  Thus  it  appears,  contrary  to  the  claim 
of  the  defendants  in  their  motion  for  a  ver- 
dict, that  there  was  evidence  tending  to  show 
both  want  of  probable  cause  and  malice; 
to  show  want  of  probable  cause  in  the  facts 
found  that  they  did  not  in  good  faith  offer 
to  pay  the  plaintiff  as  they  alleged,  and  had 
no  reason  to  believe,  and  did  not  honestly 
believe,  that  they  had,  and  did  not  honestly 
and  in  good  faith  take  the  advice  of  counsel 
and  rely  upon  it,  believing  that  they  had 
ground  for  an  injunction;  to  show  malice  in 
the  want  of  probable  cause,  and  the  known 
falsity  of  the  allegations  made  to  show  It,  to 
say  nothing  of  the  manner  of  obtaining  the 
option,  the  purpose  for  which  it  was  obtain- 
ed, and  what  was  said  about  it,  to  which 
the  £0ort  specially  directed  the  attention 
of  the  Jury.  Wheeler  v.  Nesbltt,  24  How. 
544,  550,  16  L.  Ed.  765;  Stewart  v.  Sonne- 
bom,  98  U.  S.  187,  193,  25  L.  Ed.  116; 
Drlggs  V.  Burton,  44  Vt.  124,  148. 

Judgment  affirmed.    All  concur. 

POWERS,  J.,  did  not  sit 


AMERICAN   AORICUT.TDRAL    CHEMICAL 
CO.  V.  ELLSWORTH  et  al. 

(Supreme  Judicial  Court  of  Maine.     June  6, 
1912.) 

(Svllabiu  ly  the  Court.) 

1.  GUABANTT     (§    38*)— CONSTEOCTION— CON- 
TimilNO  GUABANTT. 

The  plaintiff  appointed,  in  writing,  one 
Berry  its  agent  for  the  sale,  on  commission, 
of  its  fertilizers.  Berry,  by  the  game  writing, 
agreed  to  make,  at  a  time  stated,  full  settle- 
ment in  cash  for  all  sales  made  by  bim.  On 
the  back  of  the  writing  was  written  a  guar- 
anty, which  was  signed  by  the  defendants,  by 
which  they  guaranteed  "the  faithful  perform- 
ance by  Berry  of  all  and  singular  the  obliga- 
tions of  the  within  agreement  on  his  part  to 
be  kept,  *  •  *  so  long  as  the  agency  shall 
be  continued."  The  contract  of  agency  itself 
provided  that  It  should  "not  be  in  force  until 
accepted  by  the  home  office."  which  was  iu 
New  York.  No  sufficient  notice  of  acceptance 
of  the  contract  or  guaranty  was  given  until 
11  months  after  the  date  of  the  guaranty,  and 
10  or  11  months  after  Berry  received  the  fer- 
tilizer which  he  sold,  and  several  months  after 
he  liad  received  and  appropriated  to  big  own 
use  the  proceeds  of  the  sales.  In  a  suit  upon 
the  guaranty,  Md,  that  the  guaranty  was  a 
continuing  one. 

[Ed.  Note. — For  other  cases,  see  Guaranty, 
Cent,  Dig.  §  47;    Dec.  Dig.  {  38.*] 


2.  GUABANTT     (ti  «,    7*)— RlQTJISITM  — AC- 

CKPTANCE— Notice. 

In  the  case  of  such  a  continuing  guaranty 
for  debts  to  be  created,  and  uncertain  in  tlieir 
amount,  the  guarantor  is  not  liable,  unless  the 
guaranty  is  accepted,  and  notice  of  the  accept- 
ance is  given  to  the  guarantor  within  a  reason- 
able time. 

[Ed.  Note. — For  other  cases,  see  Guaranty, 
Cent  Dig.  §1  8,  9;  Dec  Dig.  U  6,  7.»] 

3.  GUABANTY  (S  7*) — Requisites  —  Accept- 
ance—Notice. 

In  this  case  the  notice  of  acceptance  was 
not  given  to  the  guarantors  within  a  reason- 
able time. 

[Ed.  Note.— For  other  cases,  see  Onarantf, 
Cent  Dig.  {  9;   Dec.  Dig.  |  7.*J 

4.  Guabantt  a  7*)— Requisites  — AcciFT- 
ANCE— Notice. 

The  facts  in  the  case  do  not  bring  It  with- 
in the  exceptions  to  the  general  rule,  reqnirin; 
notice  of  acceptance  of  a  continuing  guaranty, 
namely,  that  the  consideration  of  the  guaranty 
was  a  valuable  one,  moving,  directly  or  Indi- 
rectly, to  the  guarantor  from  the  creditor,  or 
that  the  guaranty  was  made  at  the  request  of 
the  creditor,  or  that  It  was  contemporaneous 
with  the  contract  guaranteed. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  {  9;  Dec.  Dig.  {  7.*) 

Report  from  Supreme  Judicial  Court 
Franklin  County,  at  Law. 

Action  of  assumpsit  by  the  American  Ag- 
ricultural Chemical  Company  on  a  written 
contract  of  guaranty  against  John  A.  Ells- 
worth  and  others  for  the  sum  of  $1,812.20. 
Plea,  the  general  Issue.  At  the  conclusion  of 
the  evidence,  the  case  was  reported  to  the 
law  court  for  determination.  Judgment  for 
defendants. 

Argued  before  WHITEHOUSE,  C.  J.,  and 
SAVAGE,  SPEAR,  KING,  BIRD,  HALET, 
and  HANSON,  JJ. 

Frank  W.  Butler,  of  Farmlngton,  for  plahi- 
tiff.    Joseph  C.  Holman,  of  Farmlngton,  and 

D.  R.  Ross,  of  Phillips,  for  defendants. 

SAVAGE,  J.  [1]  This  case  comes  before 
the  court  on  report.  The  plaintiff,  on  March 
11,  1909,   appointed.  In  writing,  one  George 

E.  Berry  as  its  agent  for  the  sale,  on  com- 
mission, of  its  fertilizers  in  Salem,  Me.,  and 
vicinity.  By  the  same  writing.  Berry  agreed 
to  make,  at  a  time  stated,  full  settlement  bi 
cash  for  all  sales  made  by  him  of  plaintiff's 
goods  consigned  to  him.  On  the  back  of  the 
writing,  and  under  the  same  date,  was  writ- 
ten a  guaranty,  signed  by  the  defendants. 
The  material  part  of  the  guaranty,  so  far  as 
necessary  now  to  state  it  was  as  follows: 
"In  consideration  of  the  sum  of  one  dollar 
to  me  in  hand  paid  by  the  American  Agri- 
cultural Chemical  Company,  •  •  •  I  do 
hereby  guarantee  the  faithful  performance 
by  (ieorge  EX  Berrj'  of  all  and  singular  the 
obligations  of  the  within  agreement  on  his 
part  to  be  kept  and  performed  and  all  re- 
newals and  extensions  thereof,  so  long  as 
said  agency  shall  be  continued."    Fertllliers 
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were  consigned  by  the  plaintiff  to  Berry  In 
accordance  wltb  the  terms  of  his  appoint- 
ment. He  sold  the  same,  but  failed  to  ac- 
count for  the  proceeds.  He  was  afterwards, 
In  June,  1910,  adjudged  a  bankrupt.  This 
suit  is  brought  on  the  above-mentioned  guar- 
anty. The  defendants  tender  several  de- 
fenses; but  we  shall  have  occasion  to  no- 
tice only  one. 

[2]  This  Is  a  continuing  ^aranty ;  and  the 
general  rule  Is  well  settled  in  this  state,  as 
well  as  elsewhere,  that  in  case  of  such  a 
guaranty  for  debts  yet  to  be  created,  and  un- 
certain in  their  amounts,  the  guarantor  is 
not  liable,  unless  the  guaranty  is  accepted, 
and  notice  of  the  acceptance  is  given  to  the 
guarantor  within  a  reasonable  time.  Norton 
V.  Eastman,  4  Me.  521 ;  Tuckerman  v.  French, 
7  Me.  115;  Howe  v.  Nickels,  22  Me.  175; 
MuBsey  v.  Rayner,  22  Pick.  (Mass.)  223 ;  Lee 
V.  EHck,  10  Pet.  482,  9  L.  Ed.  503.  Until  ac- 
ceptance and  notice,  the  writing  of  guaranty 
Is  merely  a  pr(^x>sal,  making  necessary  ac- 
ceptance' by  the  other  party  to  complete  the 
contract  Allen  v.  Pike,  3  Gush.  (Mass.)  238; 
Davis  V.  Wells,  104  U.  S.  159,  26  L.  Ed. 
CS6.  In  this  respect  the  rule  differs  from 
that  applicable  to  contracts  in  general.  20 
Cyc.  1406.  The  reason  for  the  rule,  as  com- 
monly stated,  is  that,  the  guarantor  being 
only  secondarily  liable,  he  should  be  inform- 
ed that  his  offer  has  been  accepted,  that  he 
may  know  the  amount  of  his  liability,  and 
may  have  an  opportunity  of  taking  indemni- 
ty from  the  principal  debtor,  or  of  otherwise 
securing  himself  against  loss.  20  Cyc.  1406 ; 
New  Haven  County  Bank  t.  Mitchell,  16 
Conn.  206. 

Al5»  the  creditor,  in  case  of  a  continuing 
guaranty,  must  give  the  guarantor  reason- 
able notice  of  the  amount  which  may  have 
been  advanced;  and  failure  to  give  such 
notice  win  defeat  the  guaranty,  pro  tanto, 
at  least,  if  it  has  operated  Injuriously  to  the 
guarantor.  Howe  v.  Nickels,  22  Me.  175; 
Vlnal  V.  Richardson,  13  Allen  (Mass.)  621. 

There  are  some  exceptions  to  the  general 
rule,  above  stated,  three  of  which  the  plain- 
tiff relies  upon  in  this  case.  One  is  when 
the  consideration  of  the  guaranty  is  a  valu- 
able one,  moving,  directly  or  indirectly,  to 
the  guarantor  from  the  creditor.  Another 
is  when  the  guaranty  is  made  at  the  request 
of  the  creditor.  And  a  third  is  when  the 
agreement  to  accept,  or  the  contract  guaran- 
teed, is  contemporaneous  with  the  guaranty. 
In  such  cases  notice  of  acceptance  of  the 
guaranty  is  unnecessary.  Davis  v.  Wells, 
supra;  20  Cyc.  1407. 

Since  a  contract  of  continuing  guaranty  is 
not  complete  without  acceptance,  or  the  exis- 
tence of  conditions  which  render  acceptance 
nnnecessary,  the  burden  is  on  the  plaintiff, 
sning  upon  such  a  guaranty,  to  show  that  it 
was  accepted,  or  that  it  comes  within  the  ex- 
ceptions to  the  rule;    that  is,  the  plaintiff 


must  show  a  completed  and  binding  contract. 
Merely  showing  a  signed  guaranty  is  not 
enough. 

[3]  In  this  case  no  sufficient  notice  of  ac- 
ceptance is  shown  until  11  months  after  the 
date  of  the  contract  of  guaranty,  and  10  or 
11  months  after  Berry  received  the  fertilizer 
which  he  sold,  and  several  months  after  he 
had  received  and  appropriated  to  his  own 
uses  the  proceeds  of  the  sales.  The  notice 
was  not  seasonable.  It  is  true  that  one  of 
the  defendants,  Ellsworth,  knew  when  the 
fertilizers  arrived.  But  this  was  after  the 
plaintiffs  had  completed  the  consignment  now 
in  controversy,  and  Berry's  responsibility 
had  attached.  But  even  if  this  were  suffi- 
cient implied  notice  to  Ellsworth,  it  cannot 
avail  the  plaintiff  in  this  suit;  for,  by  the 
original  guaranty,  the  several  guarantors  be- 
came liable  to  contribute  to  each  other.  If, 
for  want  of  notice  of  acceptance,  the  other 
guarantors  were  released  from  the  proposed 
guaranty,  this  one  defendant  is  deprived  of 
his  right  of  contribution  by  the  neglect  of 
the  plaintiff.  Under  such  circumstances,  we 
think  the  plaintiff  cannot  effectively  pursue 
this  defendant. 

[4]  Nor  is  it  shown  that  the  case  comes 
within  any  of  the  claimed  exceptions  to  the 
rule  of  notice  of  acceptance.  No  valuable 
consideration  is  shown,  moving  from  the  cred- 
itor to  the  guarantors;  the  consideration 
named  in  the  contract  of  guaranty,  "one  dol- 
lar," being  evidently  only  a  nominal  consid- 
eration. The  real  consideration  lay  in  the 
contract  between  the  creditor  and  Berry. 
It  is  conceded  in  argument  that  the  guaran- 
tors signed  the  guaranty  at  the  request  of 
Berry.  If  the  fact  that  the  contract  of  guar- 
anty was  written  and  signed  on  the  back  of 
the  agreement  gtiaranteed  is  presumptive 
evidence  that  the  making  of  the  guaranty 
was  contemporaneous  with  the  making  of  the 
original  contract,  still  that  will  not  avail 
the  plaintiff.  The  case  shows  that  the  orig- 
inal contract  was  executed  at  Salem,  in 
this  state,  by  Berry  and  by  an  agent  of  the 
plaintiff  in  its  behalf.  But  the  contract  it- 
self provided  that  it  should  not  "be  in  force 
until  accepted  by  the  home  office,  which  was 
in  New  York."  Therefore  it  was  not  a  con- 
tract until  accepted  in  New  York.  Only  such 
an  acceptance  would  complete  it  as  a  con- 
tract If  the  guaranty  was  signed  contem- 
poraneously with  the  execution  of  the  original 
contract  in  Salem,  the  guarantors  could  uot 
know  that  the  latter  contract  would  ever  be  ac- 
cepted, and  their  guaranty  thereby  become  in 
force.  ThQ  general  rule  should  apply  in  such 
a  case,  and  we  hold  that  it  does  apply.  The 
guarantors  were  entitled  to  notice  that  their 
responsibility  had  attached  by  the  accept- 
ance of  the  original  contract 

For  these  reasons,  the  plaintiff  cannot  re- 
cover in  this  suit. 

Judgment  for  defendants. 
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STATE  ▼.  ALBANES. 

(Supreme  Judicial  Court  of  Maine.     June  6, 
1912.) 

1.  Homicide    (|    253*) —Evidence  — Sujti- 

CIENCT. 

Evidence  fteU  to  sustain  a  conviction  of 
murder  with  malice  aforethought. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  ff  523-532;   Dec.  Dig.  |  253.*] 

2.  Cbiminal  Law  (8§  419,  420*)  —  Hkabsat 
Testimont— Admissibility. 

In  a  trial  for  uxoricide,  testimony  as  to 
■what  conversations  witness  had  with  decedent 
the  day  before  the  killing,  and  as  to  what  de- 
cedent said  about  accused's  manner,  was  prop- 
erly excluded  as  hearsaj'. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  973-983;  Dec  Dig.  iS  419, 
420.»] 

3.  Homicide  (8  181*)— TJxobicide— Evidence 
— ^Adultebt  bt  Decedent. 

In  a  trial  for  uxoricide,  evidence  tending 
to  show  that  decedent  had  committed  adultery 
was  inadmissible  in  the  absence  of  a  showing 
that  accused  had  knowledge  thereof. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent.  Dig.  a  383-385;   Dec.  Dig.  |  181.*] 

1.  Cbiminal  Law   ({  1168*)— Habmless  Er- 

BOR— Exclusion  of  Testimont. 

On  a  trial  for  uxoricide,  any  error  in  a 
ruling  that  evidence  tending  to  show  commis- 
sion of  adultery  by  decedent  must  be  confined 
to  facts  occurring  within  four  days  before  the 
homiride  was  harmless,  where  it  appeared  that 
accused  had  been  informed  of  his  wife's  illicit 
relations  long  before,  and  that  on  that  infor- 
mation he  had  brought  a  libel  for  divorce. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3124,  3125,  3129-3136, 
3144;   Dec.  Dig.  $  1168.»] 

5.  Homicide    (|  163*)— Evidence— Pboof  or 
Acct:sED's  Good  Reputation. 

Where,  in  a  trial  for  uxoricide,  accused  is 
permitted  to  show  good  reputation  in  the  com- 
munity in  which  he  had  lived  for  the  preceding 
10  years,  it  was  not  reversible  error  to  ex- 
clude testimony  showing  good  reputation  in 
another  community  where  he  had  lived  for  10 
years  before  that  time. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  it  310-31T;   Dec.  Dig.  S  163.»] 

6.  Cbiminal  Law  ({§  667,  1153* )— Evidence 
—Accused's  Good  Reputation. 

On  an  issue  as  to  accused's  good  reputa- 
tion, the  question  of  relevancy  or  irrelevancy 
of  testimony  on  the  ground  of  remoteness  in 
time  is  a  preliminary  question,  to  be  deter- 
mined by  the  presiding  justice  in  his. discre- 
tion, exercise  of  which  will  be  disturbed  only 
for  gross  abuse. 

[Ed.  Note.— For  other  cases,  see  Criminal 
l.aw,  Cent  Dig.  §8  1599,  1601.  3061-3060; 
Dec.  Dig.  88  667,  1153. •] 

7.  Criminal  Law  (8  676»)— Number  or  Wit- 
nesses— Accused's  Good  Reputation. 

The  trial  court  can  reasonably  limit  the 
number  of  witnesses  on  an  issue  of  accused's 
character. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8  1C08;  Dec.  Dig.  8  670.*] 

8.  Homicide  (8  156*)— Uxobicidb— Evidence 
—Malice. 

In  a  trial  for  uxoricide,  an  undertaker 
was  properly  permitted  to  testify  for  the  pros- 
ecution that  on  the  day  after  the  homicide  ac- 
cused said  that  he  wanted  decedent  buried  that 
night,  that  he  did  not  want  to  pay  more  than 
$10  for  a  casket,  and  that  if  one  could  not  be 


procured  for  that  price,  to  "put  her  In  a  pine 
box";  the  testimony  being  admissible  on  an 
issue  of  malice. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  88  28«,  287;   Dec  Dig.  |  156.*J 

Haley,  J.,  dissenting. 

Appeal  and  Exceptions  from  Supreme  Ja- 
dlclal  Court,  Oxford  County. 

Ignazle  Albanes,  alias  Joe  BiU,  was  con- 
victed of  homicide,  and  be  appeals,  moves 
for  a  new  trial,  and  brings  exceptions.  Ai>- 
peal  dismissed.  Motion  and  exceptions  over- 
ruled. 

The  defendant  was  Indicted  for  the  mur- 
der of  his  wife,  Rosle  Albanes,  and  a  verdict 
of  "guilty  as  charged  In  the  Indictment" 
was  returned  by  the  jury.  Tbe  defendant 
then  filed  a  general  motion  for  a  new  trial, 
which  was  denied  by  tbe  presiding  justice. 
Tbe  defendant  then  appealed  to  tbe  law 
court  under  Rev.  St  c.  136,  8  27,  which  pro- 
vides that:  "If  a  motion  for  new  trial  in 
any  case  in  which  a  person  has  been  con- 
victed of  any  offense  for  which  the  punish- 
ment is  imprisonment  for  life,  Is  denied  by 
the  Justice  before  whom  the  same  Is  heard, 
the  respondent  may  appeal  from  said  deci- 
sion to  the  next  law  term ;  and  the  concur- 
rence of  but  three  justices  shall  be  neces- 
sary to  grant  such  luotlon."  Tbe  defendaut 
also  took  various  exceptions. 

Mem. — It  will  be  noted  that  under  Rev. 
St  c.  135,  8  27,  that  the  concurrence  of  only 
three  of  tbe  eight  Justices  who  constitute 
the  Supreme  Judicial  Court  is  necessary  to 
grant  a  motion  for  a  new  trial  in  a  case 
where  a  "person  has  been  convicted  of  any 
offense  for  which  the  punishment  is  Im- 
prisonment for  life." 

Argued  before  WHITEHOUSE,  a  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  KING,  BIRD, 
and  HALEY,  JJ. 

William  R.  Pattengall,  of  Watervllle. 
Atty.  Gen.,  and  Ralph  T.  Parlcer,  of  Rum- 
ford,  Co.  Atty.,  for  tbe  State.  McGlliicuddy 
&  Morey,  of  Lewlston,  for  defendant. 

CORNISH,  J,  At  the  October  term.  1911, 
of  the  Supreme  Judicial  Court  for  the  coun- 
ty of  Oxford,  the  respondent  was  fomid 
guilty  of  the  murder  of  his  wife,  Bosina 
Albanes,  on  May  11,  1911.  He  thereupon 
filed  a  motion  for  new  trial,  which  was  de- 
nied by  tbe  Presiding  Justice,  and  an  ap- 
peal from  this  decision  was  taken  to  this 
court  under  R.  S.  c.  135,  8  27.  Various  ex- 
ceptions were  also  reserved.  We  will  consid- 
er the  appeal  first. 

AppeaL 
[1]  The  single  question  before  tbis  court 
on  this  branch  of  the  case  Is  whether  in 
view  of  all  the  testimony  "the  Jury  were 
warranted  in  believing  beyond  a  reasonable 
doubt  and  therefore  in  finding  that  the  de- 
fendant  was   guilty   of  tbe  crime  charjsed 
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against  him."  State  t.  Lambert,  9T  Me.  51, 
63  Atl.  879. 

In  this  state  degrees  of  murder  have  been 
abolished,  and  the  crime,  as  now  defined  by 
R.  S.  c  119,  i  1,  Is  the  unlawful  killing  of  a 
human  being  with  malice  aforethought,  ei- 
ther express  or  implied. 

A  careful  study  of  the  occurrences  which 
were  either  uncontroverted  or  which,  from 
the  evidence,  the  Jury  were  warranted  in  be- 
lierlng  took  place,  not  only  Justified,  but 
demanded,  the  verdict  rendered.  In  fact,  a 
verdict  for  a  lees  crime  would  have  been  a 
miscarriage  of  Justice.  The  respondent  was 
a  man  of  mature  years,  a  native  of  Italy, 
who  bad  been  In  this  country  since  1887, 
and  in  this  state  about  20  years,  10  of  which 
were  spent  in  Lewlston  and  10  in  Rumford. 
His  domestic  relations  had  been  unpleasant 
for  several  months  because  of  his  wife's  al- 
leged relations  with  one  Nicola  Balistlrl,  and 
the  respondent  had  brought  a  libel  for  di- 
vorce against  her  on  the  ground  of  adultery, 
returnable  at  the  May  term,  1911,  of  the 
Supreme  Judicial  Court  for  Oxford  county. 
On  the  11th  day  of  May  a  hearing  was  had 
in  the  court,  then  being  held  in  Rumford, 
on  the  wife's  motion  for  a  continuance  of 
the  case  to  the  October  term,  the  motion 
being  strenuously  resisted  by  the  husband. 
The  presiding  Justice  granted  the  continu- 
ance. This  was  between  12:30  and  1  p.  m. 
When  the  decision  was  announced,  the  re- 
spondent's expression  was  noted.  His  face 
was  "pallid  and  colorless."  He  went  di- 
rectly to  his  bouse,  where  his  wife  still  lived 
and  ate  dinner,  his  wife  and  a  boarder  be- 
ing at  the  table.  When  the  dinner  was 
finished,  the  boarder  withdrew,  but  the  re- 
spondent remained.  The  wife  was  removing 
the  dishes  from  the  table,  and,  as  he  de- 
scribed it  to  the  officer,  she  threw  up  her 
bead,  laughed,  and  said:  "I  told  you  I  would 
beat  you.  I  could  get  my  case  put  over  to 
October."  He  told  her  to  keep  still,  but  she 
continued  to  laugh  at  him,  whereupon  he 
drew  a  revolver  and  fired  three  shots,  each 
of  which  took  effect  in  her  body  as  she  faced 
him.  She  fell  upon  the  floor  and  he  left  the 
bouse,  sought  an  officer,  and  was  placed  in 
the  police  station  at  his  own  request.  If 
malice  in  law  can  be  implied  from  the  in- 
tentional  doing  of  a  wrongful  act  or  of  an 
injury  to  another  without  legal  Justification 
or  excuse,  the  implication  exists  here  In  full 
force. 

But  the  state's  case  did  not  stop  here. 
There  was  reliable  evidence  of  express  mal- 
ice. On  May  8th  the  attorney  for  the  wife 
in  the  divorce  proceedings  met  the  respond- 
ent in  tb»  banking  room  of  the  Rumford 
Falls  Trust  Company,  where  the  respondent 
signed  and  gave  to  the  attorney  a  check  for 
the  amount  due  for  attorney's  fees  and  sep- 
arate sui^ort  pending  the  libel,  as  decreed 
by  a  Justice  of  this  court  at  a  prior  hearing, 
and  then  repeated  a  most  significant  threat 


which  he  had  previously  made  to  his  wife. 
The  attorney's  testimony  is  as  follows: 
"While  we  were  there  be  said  to  me,  *I  have 
told  my  wife  what  I  should  do  if  she  put 
the  case  over.'  I  replied  to  him  that  she 
had  told  me  what  be  bad  said— that  he  had 
said  he  would  kill  her ;  'but,'  I  says,  'Joe  you 
won't  do  that'  He  says,  'I  shall  kill  her 
If  the  case  is  put  over.'  "  Here  then  we  find 
a  threat  made  first  to  the  wife  herself  and 
then  to  her  attorney,  a  threat  which  was 
carried  into  fatal  execution  three  days  later 
within  an  hour  after  the  case  was  "put 
over"  by  order  of  the  Presiding  Justice. 

All  the  requirements  of  murder  have  been 
met — premeditation,  malice,  and  the  killing. 

But  the  defendant  seeks  to  reduce  the 
crime  to  manslaughter  by  injecting  into  the 
wife's  remarks  which  preceded  the  shooting 
the  assertion  that  the  baby  in, the  cradle  did 
not  belong  to  him,  but  to  Nicola,  and  that 
this  remark,  coupled  with  some  letters  in 
his  possession  showing  their  guilty  rela- 
tions, released  the  clutch  on  his  mental  ma- 
chinery causing  him  to  fire  the  fatal  shots 
in  the  heat  of  provoked  passion,  \ybat  his 
wife  actually  said  was  a  question  of  fact 
for  the  Jury  to  decide,  and  they  were  war- 
ranted in  taking  the  state's  view.  The  evi- 
dence comes  on  the  one  side  from  the  officer 
to  whom  the  respondent  made  his  statement 
soon  after  the  homicide,  and  on  the  other 
from  the  respondent  himself  when  on  the 
stand.  The  officer  testified  that  he  never 
heard  of  the  taunt  in  regard  to  the  paternity 
of  the  child  until  he  heard  it  In  court  The 
respondent's  testimony  on  this  point  lacks 
probability.  It  would  hardly  seem  reason- 
able that  the  wife  who  was  contesting  the 
divorce  should  admit  the  charge  on  which 
it  was  based;  while  the  testimony  of  the 
officer  is  perfectly  consistent  with  what  bad 
been  the  immediate  subject  of  contention 
between  the  respondent  and  his  wife,  viz., 
the  postponement  of  the  trial  of  the  libel. 
So  far  as  the  letters  were  concerned,  the 
respondent  admits  that  they  bad  been  in 
his  possession  since  the  previous  September 
or  October,  and  had  at  least  been  partial- 
ly translated  to  him  before  the  full  trans- 
lation a  few  days  prior  to  the  shooting.  Of 
their  purport  he  must  have  been  fully- 
aware,  and  there  could  have  been  no  sud- 
den shock  of  his  wife's  infidelity  that  swept 
away  his  reason,  because  in  the  libel  for  di- 
vorce which  he  had  signed  and  brought  on 
the  third  day  of  April  the  sole  cause  al- 
leged was  adultery.  The  respondent  there- 
fore for  a  long  time  prior  to  the  11th  of 
May  had  believed  bis  wife  to  be  unfaithful, 
and  was  attempting  to  divorce  her  on  that 
ground.  If  bis  testimony  of  her  statement 
to  him  was  true,  it  revealed  little  that  was 
new  to  him.  But  the  probabilities  are 
strongly  against  its  ever  being  made. 

Without  discussing  the  evidence  further, 
it  is  the  opinion  of  the  court  that  the  Jury 


Digitized  by  LjOOQ IC 


550 


83  ATLANTIC  REPORTER 


(Me. 


were  warranted  In  finding  tbat  a  husband 
who,  armed  with  a  revolver,  fired  three 
shots  at  bis  defenseless  wife  with  no  more 
provocation  than  is  here  revealed,  and  es- 
pecially after  twice  making  threats  to  kill 
her  if  the  divorce  case  were  continued,  who 
turned  and  left  her  lying  upon  the  floor  in 
the  blood  that  was  pouring  from  her  wounds, 
.  without  attempting  to  ascertain  whether  she 
were  living  or  dead,  or  to  call  a  physician  to 
her  assistance  (although  she  lived  three 
hours  and  regained  cousclousness  before  her 
death),  but  sought  his  own  safety  in  deliv- 
ering himself  up  to  the  officers,  who  never 
afterwards  manifested  the  slightest  remorse 
or  even  regret  at  his  deed,  but  rather  con- 
tinued to  cherish  his  hatred  towards  her, 
for,  -though  a  man  of  some  property,  when 
asked  by  the  undertaker  on  the  next  day 
after  the  homicide  when  he  wanted  her 
buried,  answered,  "To-night,"  and,  when  ask- 
ed in  what  price  casket,  told  the  undertak- 
er to  bury  her  in  a  pine  box  if  he  could  not 
get  a  casket  for  $10,  is,  according  to  the 
laws  of  Maine,  guilty  of  murder,  and  noth- 
ing less. 

Exceptions. 

Although  several  other  exceptions  were 
taken,  only  three  were  pressed  in  argument, 
viz.: 

[2,  3]  1.  The  exclusion  of  certain  evidence 
of  John  Zacolli,  ofllered  by  the  respondent  as 
to  what  conversation  he  had  with  the  deceas- 
ed on  the  day  before  the  shooting,  and  when 
objected  to  by  the  state,  the  counsel  for  the 
respondent  stated  the  object  of  the  testimony 
as  follows:  "I  wish  to  show  what  she  had 
to  say  alM>ut  Joe  Bill's  manner."  The  ruling 
was  correct.  The  evidence  offered  was  mere- 
ly hearsay,  and  clearly  inadmissible.  In  this 
connection  the  counsel  challenged  the  ruling 
of  the  court,  that,  on  the  question  of  admis- 
sibility of  evidence  charging  the  deceased 
with  adultery,  "they  must  be  confined  to  acts 
occurring  within  one,  two,  three,  or  four  days 
prior  to  the  homicide."  No  specific  evidence 
was  offered  on  this  point  and  ruled  upon, 
and,  had  the  same  been  offered,  it  would 
properly  have  been  excluded,  unless  knowl- 
edge of  the  facts  could  have  been  brought 
home  to  the  respondent  by  other  evidence. 
The  mere  facts  were  not  admissible  per  se. 
Knowledge  of  them  by  the  respondent  would 
have  been,  but  the  record  is  silent  as  to  any 
offer  to  connect  such  facts  with  the  respond- 
ent. 

[4]  Moreover,  the  exclusion  was  harmless 
In  any  event,  because  the  record  shows  that 
the  respondent  had  been  informed  of  his 
wife's  relations  with  Nicola  long  before  and 
on  that  Information  had  brought  his  libel  for 
divorce.  Harmless  error,  If  such  there  was, 
should  not  be  permitted  to  overturn  a  Just 
verdict. 

[S-7]  2.  The  second  exception  is  based 
upon  the  exclusion  of  certain  evidence  offer- 


ed by  the  respondent  tending  to  show  bis 
good  character.  The  respondent  had  raised 
this  question  as  he  had  a  legal  right  to  do, 
and  had  been  permitted  to  introduce  the  tes- 
timony of  two  of  the  leading  citizens  of  Rum- 
ford  who  had  known  him  during  the  preced- 
ing 10  years  that  he  bad  lived  in  that  town. 
The  respondent  then  offered  the  testimony  of 
two  other  witnesses  who  lived  in  Lewiston  to 
testify  as  to  his  reputation  while  in  that  city 
during  a  period  from  10  to  20  years  prior  to 
the  trial. 

In  other  words,  the  respondent  was  per- 
mitted to  introduce  evidence  of  his  general 
reputation  for  peaceableness  in  the  communi- 
ty in  which  he  then  lived  and  had  Uved  for 
a  period  of  10  years,  but  evidence  of  his  rep- 
utation in  another  community  which  he  bad 
left  10  years  before  was  excluded.  There 
was  no  error  in  this  ruling.  The  inquiry  un- 
der ordinary  circumstances  Is  confined  to 
the  place  of  residence  at  the  time  of  trial, 
provided  the  residence  there  has  been  of  suf- 
ficient length  for  a  reputation  to  have  been 
acquired.  This  is  especially  true  where  the 
evidence  so  offered  is  not  controverted  by 
the  other  side.  If  a  person  has  lived  but  a 
short  time  in  a  community,  it  might  be  prop- 
er and  even  necessary  to  go  to  his  former 
home  in  order  to  establish  his  reputation. 
But  that  is  not  this  case.  Rumford  had  been 
the  respondent's  home  for  10  years,  his  rep- 
utation was  well  established,  and  under  these 
circumstances  to  go  back  to  a  prior  home 
was  too  remote  both  in  time  and  place.  More- 
over, it  is  well  settled  that  whether  the  evi- 
dence offered  to  show  a  person's  reputation 
is  Irrelevant  because  too  remote  In  time  or 
the  community  is  too  distant  in  space  is  n 
preliminary  question,  to  be  determined  by 
the  presiding  Justice  in  his  discretion,  and 
his  ruling  on  this  point  will  not  be  disturb- 
ed unless  the  discretion  has  been  grossly 
abused;  and,  further,  the  court  has  the  pow- 
er to  impose  a  reasonable  limitation  upon 
the  number  of  witnwises  who  shall  be  per- 
mitted to  testify  on  the  issue  of  character. 

These  are  all  familiar  principles  of  evi- 
dence. 3  Ency.  Ev.  pp.  30-32;  16  Cyc.  p.  1276 
et  seq.;  State  v.  Potts,  78  Iowa,  656,  43  X. 
W.  634,  6  L.  R.  A.  814,  and  they  were  care- 
fully observed  In  this  case.  The  respondent 
had  the  benefit  before  the  Jury  of  the  evi- 
dence of  two  of  his  neighbors  who  had  known 
him  in  Rumford  for  the  past  10  years,  and 
their  statements  were  not  attacked  by  the 
state.  Certainly  he  was  not  prejudiced  be- 
cause the  inquiry  was  not  extended  farther 
and  two  other  witnesses  who  had  known  bini 
at  a  remote  time  and  in  a  somewhat  distant 
place  were  not  permitted  simply  to  corrobo- 
rate them.  Their  evidence  at  most  was  mere- 
ly cumulative. 

[I]  3.  The  third  exception  rests  upon  the 
admission  of  the  evidence  of  one  Voter,  an 
undertaker  and  a  witness  for  the  state,  as  to 
a  conversation  which  took  place  the  next  day 
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after  the  homicide  and  which  has  already 
been  referred  to.  The  testimony  la  aa  fol- 
lows: 

"A.  I  went  to  the  lock-up  to  ask  him  what 
he  wanted  done  with  the  remains  of  his  wife. 

"Q.  What  did  he  say? 

"A.  I  asked  him  when  he  wanted  her 
hurled.  He  says,  To-night.'  I  told  him  1 
couldn't  do  it  on  such  short  notice  as  that. 
*  *  *  I  asked  him.  what  price  of  casket 
he  wanted.  He  said,  'Put  her  in  a  $10  one.' 
I  told  him  I  had  never  seen  one  like  that, 
we  didn't  have  any  at  that  price.  He  says, 
'If  yon  haven't  got  one,  telephone  for  one.'  I 
says,  'I  don't  know  where  you  can  get  a  casket 
for  thkt  price.'  He  says,  'Then  pat  her  in  a 
pine  box.' " 

In  his  charge  the  Presiding  Justice  in- 
structed the  Jury  to  disregard  this  testimony, 
hut  this  caution  was  unnecessary,  because 
the  evidence  was  admissible  as  bearing  upon 
the  question  of  express  malice,  tending  to 
show  the  attitode  of  mind  at  the  time  of 
shooting;  Its  weight,  of  course,  being  tot  the 
Jury. 

Tills  conversation  took  place  24  hours  after 
the  shooting.  The  respondent  had  had  time 
to  repent,  if  the  deed  had  been  done  in  the 
heat  of  passion.  But  his  words  Indicated  nei- 
ther regret  nor  remorse,  but  continued  ha- 
tred. 

Upon  the  question  of  express  malice,  hie 
heartless  replies  were  clearly  admissible. 
Wilkinson  v.  Drew,  75  Me.  860;  Spear  v. 
Sweeney,  88  Wis.  545,  60  N.  W.  1060 ;  Lewis 
V.  State,  29  Tex.  App.  201,  15  S.  W.  642,  23 
Am.  St.  Rep.  720;  Duncan  ▼.  Commonwealth 
(Ky.)  12  &  W.  673. 

A  careful  study  of  the  whole  record  fails 
to  reveal  any  error  on  the  part  of  court  or 
Jnry  and  therefore  the  entry  must  be: 

Appeal  dismissed. 

Motion  for  new  trial  denied. 

Exertions  overruled. 

Judgment  for  the  state. 

HAL.ET,  J.  (dissenting).  I  do  not  concur 
in  the  opinion  of  the  majority  of  the  court, 
and  many  careful  readings  of  t]^e  case  con- 
vince me  that  the  defendant  is'  entitled  to 
a  new  trial.  My  convictions  are  so  firm 
that  I  desire  to  state  my  reasons,  and  enter 
jny  protest  against  what  seems  to  me  to  be 
.a  wrong  done  the  defendant 

At  the  October  term,  1011,  of  the  Supreme 
Judicial  Court,  in  the  county  of  Oxford,  the 
respondent  Was  found  guilty  of  the  murder 
of  his  wife  on  May  11,  1911.  He  thereupon 
filed  a  motion  for  a  new  trial,  which  was 
denied  by  the  Presiding  Justice,  and  an 
appeal  from  his  decision  was  taken  to  this 
conrt  under  R.  S.  c.  135,  t  27.  Various  ex- 
-ceptions  were  also  reserved  at  the  trial. 

In  this  state  different  degrees  of  murder 
have  been  abolished,  and  the  crime  is  now 
•defined  by  the  revised  statutes  as  the  unlaw- 
ful killing  of  a  human  being  with  malice 


aforethought,  either  express  or  implied. 
Chapter  119. 1 1,  R.  S. 

Manslaughter,  by  chapter  119,  i  2,  R.  S., 
is  thus  defined: 

"Whoever  unlawfully  kills  a  human  being 
In  the  heat  of  passion,  on  sudden  prpvoca- 
tlon,  without  express  or  implied  malice 
aforethought,  or  commits  manslaughter  as 
defined  by  the  common  law,  shall  be  pun- 
ished by  imprisonment  for  not  more  than 
twenty  years,  or  by  fine  not  exceeding  one 
thousand  dollars." 

Upon  the  question  of  appeal,  the  opinion 
states  the  single  question  before  this  court 
on  this  branch  of  the  case  is  whether,  in 
view  of  all  the  testimony,  the  Jury  were  war- 
ranted in  believing  beyond  a  reasonable 
doubt,  and  therefore  finding,  that  the  de- 
fendant was  guilty  of  the  crime  charged 
against  him.  State  v.  Lambert,  97  Me.  61, 
63  AtL  879.  That  undoubtedly  states  the 
rule  of  law  governing  cases  of  this  nature) 
but  cases  may  arise  which  require  it  to  be 
stnted  with  some  modification.  The  Jury  be- 
ing Judges  of  the  facts,  if  the  trial  was  con- 
ducted according  to  the  rules  of  law,  and 
there  was  testimony  which  Justified  the  Jury 
in  believing,  beyond  a  reasonable  doubt,  that 
the  defendant  was  guilty,  this  court  upon 
appeal  has  no  right  to  substitute  its  Judg- 
ment for  the  verdict  of  the  Jury;  but,  if  the 
trial  was  not  conducted  according  to  the 
rules  of  law.  If  it  was  conducted  in  such  n 
manner  that  testimony  was  admitted  whlc^i 
was  Inadmissible,  and  did  not  bear  upon  the 
guilt  or  Innocence  of  the  accused,  and  the 
only  result  of  which  was  to  prejudice  the 
Jury  against  the  defendant,  if  testimony  was 
excluded  which  was  admissible,  if  the  Justice 
who  presided  at  the  trial  neglected  to  give 
the  Jury  the  instructions  which  the  law  re- 
quires, then  the  question  before  the  court 
upon  appeal,  as  this  case,  is.  Did  the  de- 
fendant have  a  fair  trial?  Did  the  inadmis- 
sible evidence,  the  rulings  of  the  court  ex- 
cluding evidence  and  admitting  evidence,  and 
the  neglect  to  give  proper  instructions  tend 
to  prejudice  the  Jury  against  the  defendant's 
case,  so  that,  but  for  those  errors,  the  Jury 
would  have  been  Justified  In  returning  a  ver- 
dict more  favorable  to  the  defendant  than 
the  verdict  which  was  returned? 

The  defendant  was  entitled  to  a  verdict  of 
the  Jury,  uninfluenced  by  prejudice  or  inad- 
missible testimony  and  to  proper  instructions 
by  the  court.  If  Inadmissible  testimony  was 
Introduced,  which  the  Jury  was  Instructed 
to  consider,  and  the  Instructions  to  which  he 
was  entitled  were  not  given,  then  this  court 
cannot  say  that  the  neglect  to  charge  the 
Jury  aa  required  by  law  did  not  prejudice 
them,  and  that,  if  they  had  disregarded  the 
Inadmissible  testimony,  they  would  have  re- 
turned the  verdict  they  did,  because  hut  for 
that  evidence  and  the  errors  of  the  court 
they  would  have  been  Justified  in  finding, 
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and  might  have  found,  the  defendant  gnllty 
of  manslaughter. 

It  is  urged  that  the  errors  to  which  I  shall 
refer  were  open  to  the  defendant  upon  excep- 
tions, and  as  he  failed  to  take  exceptions, 
or  request  the  Instructions  he  was  entitled 
to  as  to  manslaughter,  this  court  cannot 
consider  them  upon  appeal.  A  very  plausible 
reply,  but  my  answer  to  that  is  that  no  gov- 
ernment in  a  civilized  country  should  ask 
for  a  conviction  of  the  crime  of  murder  upon 
technicalities.  To  do  so  would  be  abhorrent 
to  every  principle  of  Justice.  The  party  ac- 
cused, in  fighting  for  his  life,  may  be  Justi- 
fied in  relying  upon  technicalities,  but  the 
government  never.  To  hold  otherwise  would 
be  to  make  a  trial  for  murder,  a  contest  in 
which  liberty  for  life  is  the  stake,  to  depend, 
not  upon  the  guilt  or  innocence  of  the  ac- 
cused, but  upon  the  skill  of  the  counsel  en- 
gaged in  the  trial,  and  the  court,  instead 
of  protecting  the  accused  and  seeing  that 
he  had  a  fair  trial,  would  only  be  concerned 
in  the  points  scored  and  the  blunders  made 
by  opposing  counsel,  and  by  his  neglect  to 
give  proper  Instructions  to  the  Jury,  If 
counsel  were  negligent  in  claiming  excep- 
tions, and  by  admitting  inadmissible  testi- 
mony, instead  of  aiding  the  Jury  in  the  dis- 
covery of  the  truth  and  assisting  them  in  ar- 
riving at  a  Just  verdict,  would  prevent  a  fair 
trial  of  the  accused. 

It  was  the  duty  of  the  court  to  exclude 
Inadmissible  testimony,  to  admit  admissible 
testimony  and  to  give  proper  instructions  to 
the  Jury,  and,  although  the  defendant  had 
the  right  of  exception  for  the  failure  of  the 
court  to  do  so,  this  court,  upon  appeal,  must 
look  to  the  whole  record,  and,  if  the  errors 
were  such  that  the  defendant  was,  or  might 
have  been,  prejudiced,  then  the  court  cannot 
say  he  has  hnd  a  fair  trial,  and  cannot  say 
but  for  such  irregularities  the  Jury  might 
have  returned  a  verdict  of  manslaughter. 

Was  inadmissible  evidence  admitted  that 
had  a  tendency  to  and  might  have  Influenced 
the  Jury  against  the  defendant? 

Mr.  Hutchlns,  a  witness  called  by  the  gov- 
ernment, upon  cross-examination  was  asked 
if  he  had  not  been  circulating  stories  that 
the  defendant  had  killed  a  person  in  another 
state,  and  admitted  that  he  had.  The  state 
then  questioned  the  witness  as  follows : 

"Q.  Now,  Mr.  Hutchlns,  he  has  referred 
to  this  matter,  and  I  wish  you  would  tell 
the  Jiiry  just  what  you  have  heard? 

"Witness:  Would  it  be  admissible,  your 
Honor? 

"County  -Attorney :  He  has  opened  it  up,  if 
the  Court  please. 

"The  Court :  You  may  answer. 

"A.  I  have  heard  from  the  police  of  Rum- 
ford  that  the  chief  of  police  of  the  town  of 
Rumford  had  a  communication  from  the 
chief  of  police  of  another  city  asking  wheth- 
er Ignacio  Albanes,  who  Is  known  in  Rum- 
ford  as  Joe  Bill,  was  the  same  Ignacio  Al- 
banes who  killed  a  party  at  Buftalo,  N.  Y.; 


and  I  had  previously  had  Information  from 
Mrs.  Joe  Bill  herself  covering  this  same 
event.  She  told  me  in  the  month  of  March, 
last  March,  that  Joe  Bill  had  told  her  that 
he  had  killed  a  woman  in  or  near  Buffalo 
when  he  was  living  there  at  Buffalo.  She 
told  me  that  he  had  described  to  her  how 
he  escaped  from  that  place  In  the  night  un- 
der the  cover  of  the  woods,  guided  by  the 
stars;  that  he  bid  tn  the  woods  during  the 
daytime;  that  he  ate  roots  and  leaves,  not 
daring  to  come  out  In  the  open;  that  he 
finally  reached  Albany,  went  to  New  York 
City,  to  Boston,  and  came  to  Lewiston,  Me.. 
where  he  was  known  as  Joe  BilL  She  told 
me  this  several  times,  and  she  said  that  he 
had  told  her  on  several  occasions;  that  he 
went  into  details  more  when  he  had  been 
drinking  than  be  did  when  he  was  sober. 
That  is  all  I  know  about  it.  I  have  never 
mentioned  it  to  a  member  of  either  panel 
nor  in  their  presence.  I  have  mentioned  it 
to  members  of  this  bar  and  to  one  of  the 
defending  counsel. 

"Q.  When  did  you  hear  of  this  letter  to 
the  chief  of  police? 

"A.  Since  I  came  to  Paris  to  attend  this 
term  of  court 

"Q.  And  it  has  been  since  that  letter  that 
you  say  you  heard  the  chief  of  police  had 
that  yon  circulated  these  stories? 

"A.  I  have  told  my  associate  counsel,  Mr. 
Swasey,  before  this  time;  but  up  to  that 
time  without  any  corroborating  evidence  I 
have  kept  silent  what  a  client  had  told  me. 

"Q.  Did  you  take  pains  to  bunt  op  this 
letter  and  see  it  yourself? 

"A.  I  took  pains  before  announcing  an.v 
Information  on  the  subject  to  see  a  man  who 
said  he  had  read  it,  a  selectman  of  the  towu 
of  Rumford,  L.  H.  VeUlieux. 

"Q.  And  you  did  not  go  to  the  police  to 
find  out  about  it? 

*'A.  I  have  since  consulted  the  chief  of 
police,  Mr.  Violette,  and,  although  I  have 
not  seen  the  letter,  be  has  stated  to  me  its 
contents. 

"Q.  You  never  have  seen  the  letter? 

"A.  I  hare  not" 

It  is  not  pretended  that  the  above  testi- 
mony was  admissible.  Even  the  witness 
protested  to  the  court  against  giving  it,  bnt ' 
the  court  ruled  that  he  should  answer  the 
question  as  to  what  he  had  heard.  Not  a 
sentence  of  that  testimony  was  admissible, 
and,  taken  in  connection  with  the  testimony 
given  by  the  same  witness  in  answer  to  this 
question,  "Referring  to  the  above  testimonj-. 
I  ask  yon  if  you  claim  it  is  true?  A.  In  my 
opinion  it  is" — ^It  shows  that  not  only  was 
hearsay  evidence  admitted,  but  admitted  to 
prejudice  the  Jury  against  the  respondent  by 
accusing  him  of  the  crime  of  murder  20 
years  before  the  offense  charged.  Also  into 
the  scales  was  placed  the  opinion  of  Mr. 
Hutchlns,  a  citizen  of  the  coimty,  that  the 
defendant  was  gnllty  of  the  acts  recited  by 
him  in  his  Inadmissible  testimony.     It  is 
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true  no  excepUona  were  taken  to  its  admls- 
8ion,  but  a  reading  of  the  case  sbows  that 
the  court  was  determined  that  it  should  be 
admitted.  Admitting  it  against  the  protest 
of  the  attorney  for  the  defense  and  against 
tbe  protest  of  the  witness  who  gave  it,  its 
only  effect  could  be  to  prejudice  the  Jury. 
And  this  court  cannot  say  what  effect  that 
prejudice  had  upon  the  Jury  in  arrlTlng  at 
the  verdict  which  it  returned.  And  again  I 
say  tliat,  although  tbe  defendant  did  not 
take  an  exception  to  the  admission  of  this 
testimony,  the  government  should  not  ask 
for  a  conTlction  of  the  respondent  for  the 
crime  of  murder  upon  technicalities,  and  this 
vonrt,  apon  a  review  of  the  whole  case,  can- 
not say  but  for  that  testimony  the  Jury 
migikt  have  arrived  at  the  conclusion  that 
tbe  defendant  was  guilty  of  manslangbter, 
as  claimed  by  his  counsel,  and  not  guilty  of 
tbe  crime  of  murder, 

Tbe  opinion  of  the  court  sets  forth  fairly 
tbe  claim  of  the  government  as  to  the  com- 
mission of  this  crime.  Afterwards,  in  dif- 
ferent parts  of  the  opinion,  it  refers  to 
some  things  claimed  by  the  defense;  but,  in 
order  to  determine  whether  tbe  defendant 
had  a  fair  trial,  it  is  well  to  also  consider 
the  position  of  the  defense. 

The  defendant  was  a  native  of  Italy,  and 
bad  been  In  this  country  since  1887,  and  in 
this  state  about  20  years,  10  of  which  were 
spent  in  Lewiston  and  10  in  Rumford.  His 
domestic  relations  bad  been  unpleasant  for 
some  months  because  of  his  wife's  alleged 
relations  with  one  Nicola  Balistlrl,  and  the 
respondent  bad  brought  a  libel  for  a  di- 
vorce against  her  on  the  ground  of  adultly, 
returnable  to  tbe  May  term  of  tbe  Supreme 
Judicial  Court  for  Oxford  county.  On  tbe 
lltb  day  of  May  a  hearing  was  had  In  the 
court  on  the  wife's  motion  for 'a  continu- 
ance of  the  case  to  the  October  term;  tbe 
motion  being  resisted.  The  Justice  presiding 
granted  the  continuance.  The  defendant 
claimed  that  he  had  received  two  letters 
from  his  wife's  uncle  in  Italy,  to  whom  he 
bad  loaned  money;  tiiat  be  was  unable  to 
read  them,  and  that  they  were  finally  trans- 
lated to  him  at  about  the  time  of  tbe  bear- 
ing on  the  motion  for  a  continuance  of  the 
libel  for  a  divorce,  and  that  the  letters  were 
such  as  to  arouse  his  passion ;  that'  the  re- 
spondent had  taken  the  children  from  their 
mother  and  sent  them  to  an  asylum  In  Port- 
land on  account  of  the  mother's  conduct; 
that  an  Infant  child  was  not  taken  with  the 
other  cliildren,  but  left  In  the  same  boose 
with  tbe  respondent  and  bis  wife,  although 
tbey  did  not  live  together  as  husband  and 
wife;  that  at  about  the  same  time  tbe  let- 
ters from  the  uncle  in  Italy  were  translated, 
tbe  respondent  also  had  the  possession  of 
and  was  informed  of  tbe  contents  of  a  letter 
from  the  wife's  lover  Nicola,  and  of  a  let- 
ter from  his  wife  to  Nicola ;  that  Immediate- 
ly after  the  hearing  on  tbe  divorce  matter 


the  respondent  went  home ;  that  Us  wife  got 
dinner  for  him  and  his  hired  man,  and  tbe 
wife,  having  been  Informed  that  the  case 
had  been  continued,  tantalized  and  taunted 
him  with  the  fact,  saying,  "I  told  you  I 
would  beat  you,"  and  that  the  respondent  re- 
plied to  her,  "Do  your  business  and  nobody 
say  anything  now,"  but  that  she  kept  on 
laughing  and  said,  "I  beat  you  any  time  I 
want  to,"  and  that  she  continued  laughing 
and  taunting  blm,  telling  him  that  she  could 
beat  him.  Then,  finding  that  that  did  not 
arouse  him,  she  said:  "You  see  that  baby? 
That  no  belong  to  you.  It  belong  to  Nicola. 
I  going  to  put  you  on  the  dirt  before  you  get 
through,  and  after  I  put  yon  on  tbe  dirt  I 
going  to  marry  Nicola."  The  respondent 
claims  that  at  those  words,  with  what  he 
knew  of  his  wife's  conduct,  the  letters  of  her 
uncle,  Nicola's  letter  to  her  and  her's  to  Ni- 
cola, he  lost  control  of  himself — aroused  by 
the  taunt  that  the  child  that  be  had  held  in 
his  arms  and  caressed  as  his  own  child  was 
not  his  own,  but  was  the  fruit  of  an  UUdt 
love  of  his  wife's  and  that  then,  in  the  heat 
of  passion,  he  shot  his  wife.  This  is  the  posi- 
tion of  the  defense. 

If  it  is  true,  and  If  tbe  Jury  were  not 
satisfied  beyond  a  reasonable  doubt  that  it 
was  not  true,  then  it  needs  no  citation  of  au- 
thorities to  show  that  tbe  killing  was  not 
murder,  but  manslaughter. 

After  the  people  arrived  at  tbe  house,  Mrs. 
BUI  was  Informed  that  she  wag  dying,  and 
was  asked  if  she  wanted  to  make  a  state- 
ment, and,  In  answer  to  questions  put  to  her, 
stated  that  the  defendant  shot  her  three 
times. 

The  state  then  offered  evidence  of  other 
statements  made  by  her  after  ber  statement 
that  the  defendant  had  shot  her  three- times; 
and,  under  tbe  ruling  of  the  court  that  "any 
statements  she  made  while  knowing  that  she 
was  at  the  point  of  death  are  admissible," 
the  witness  was  allowed  to  testify  "that  she 
said  that  lawyer  Hutchlns  telephoned  her  at 
noontime  that  Joe  BUI  was  mad  and  was  go- 
ing to  kill  her,  and  was  going  up  to  tbe 
house,  and  for  her  to  get  out  of  the  house  as 
soon  as  she  could,  and  she  said  she  was  go- 
ing Just  as  soon  as  she  could  get  some  clothes 
together."  This  was  not.  in  the  presence  of 
the  accused,  and  was  the  Introduction  of 
threats  by  tbe  defendant  that  no  one  had 
testified  to  bis  making,  and  was  not  a  .part 
of  the  declaration  connected  with  the  homi- 
cide, and  was  clearly  Inadmissible. 

"The  declarations  of  the  deceased  are  ad- 
missible only  to  those  things  to  which  he 
would  have  been  competent  to  testify  it 
sworn  in  the  case."    Oreenl.  Ev.  |  158. 

"But  courts  have  refused  to  extend  the 
mle  beyond  the  cause  and  circumstances  of 
death."    State  v.  Wood,  53  Vt  660. 

"Dying  declarations,  when  they  relate  to 
former  distinct  transactions  and  embrace 
facts  or  circumstances  not  Immediately  con- 
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nected  with  the  declarant's  death,  are  inad- 
missible. They  are  admissible  only  as  to 
those  things  to  which  the  deceased  would 
have  been  competent  to  testify."  State  v. 
Baldwin,  79  Iowa,  714,  45  N.  W.  297. 

"The  rule  is  well  settled  as  to  the  class 
of  declarations  admitted  as  dying  declara- 
tions. Declarations  of  facts  stated  by  the 
deceased  must  be  such  as  he  would  be  per- 
mitted to  testify  to  if  a  witness."  Hall  t. 
State,  132  Ind.  817,  31  N.  E.  536. 

Under  the  above  authorities,  the  statement 
by  the  deceased  of  her  conversation  with 
lawyer  Hutcblns  and  the  threats  of  her  hus- 
band and  of  what  she  was  about  to  do  were 
inadmissible,  and  prejudiced  the  defendant's 
case. 

It  is  urged  that  the  inadmissible  testimony 
did  not  work  prejudice  to  the  defendant,  as 
the  other  evidence  was  sufficient  to  Justify 
the  Jury  in  returning  the  terdlct  they  did. 
In  State  v.  Westfall,  49  Iowa,  328,  which 
was  a  case  where  the  defendant  was  con- 
victed of  murder  in  the  second  degree,  the 
court  disposes  of  the  same  objection  in  the 
following  language: 

"The  Attorney  General  does  not  contend 
with  great  confidence  that  the  evidence  was 
admissible,  but  be  insists  that  its  admission 
did  not  work  prejudice  to  the  defendant,  for 
the  reason  that  the  other  evidence,  apart 
from  this  now  under  consideration,  was  am- 
ply sufficient  to  authorize  the  verdict.  But 
his  position  is  unsound.  Without  the  Illegal 
testimony  the  Jury  may  not  have  found  the 
verdict  for  the  state.  This  testimony  may 
have  made  the  complement  of  proof  which 
satisfied  their  minds.  In  that  case  the  de- 
fendant would  have  been  convicted  upon  il- 
legal evidence.  This  court  cannot  determine 
what  quantity  of  evidence  was  lawfully  suf- 
ficient to  autiiorlze  the  verdict." 

In  the  absence  of  the  Jury,  counsel  argued 
the  question  of  the  admissibility  of  evidence 
charging  the  deceased  with  adultery,  and  the 
court  ruled  that,  "under  the  authorities,  the 
testimony  must  be  confined  to  acts  occurring 
within  one,  two,  three  or  four  days  prior 
to  the  homicide." 

If  acts  showing  the  adultery  of  defend- 
ant's wife  were  admissible,  as  the  court  held 
they  were,  the  ruling  limiting  such  acts  to 
within  four  days  of  the  time  of  the  homi- 
cide was  error;  it  being  the  claim  of  the 
defendant  that  his  wife's  past  conduct  and 
action  on  the  day  of  the  murder  so  far 
aroused  anger  that.  In  the  heat  of  passion, 
he  shot  her,  and  if  evidence  of  her  adultery 
within  four  days  of  the  shooting  was  admis- 
sible as  tending  to  show  bow,  with  her 
taunts,  he  might  have  become  so  angry  as  to 
lose  control  of  himself,  evidence  of  her  adul- 
tery five  days  before  was  admissible  for  the 
same  purpose,  and  the  rule  of  law  is  that 
her  conduct  for  a  long  time  prior  to  the 
bomicide,  if  brought  home  to  the  knowledge 
of  the  defendant,  was  proper  to  be  proved, 


and  to  be  considered  by  the  jvaj  in  connec- 
tion with  the  other  facts  as  showing  that 
he  might,  as  claimed  by  himself,  have  lost 
coptrol  of  himself;  that  all  her  actd,  togeth- 
er with  her  taunt  in  regard  to  the  parentage 
of  the  child,  took  from  blm  his  reason,  and 
the  Jury  had  the  right  to  consider  all  that 
evidence,  and  the  limiting  of  the  acta  of 
adultery  of  the  defendant's  wife  to  four  days 
before  the  homicide  cannot  be  defended  up- 
on any  rule  of  law. 

The  defendant  admitted  the  killing,  and 
clitimed  that  his  wife's  conduct  in  the  past, 
the  letter  from  her  uncle,  her  letter  to  her 
lover  that  day  translated  to  him,  ber  lau- 
guage  after  dinner  taunting  him  and  Inform- 
ing him  that  his  supposed  child  was  that  of 
her  paramour,  altogether  was  such  that  it 
aroused  bis  passion  to  that  extent  that  be 
lost  control  of  himself,  and  in  the  heat  of 
passion,  caused  by  her  acts  and  her  lan- 
guage, he,  without  malice,  caused  her  death, 
and  the  Jury,  if  they  believed  his  statement 
of  the  tragedy,  would  have  been  Justified  in 
returning  a  verdict  of  "guilty  of  manslaugh- 
ter." 

No  instruction  was  given  by  the  court  to 
the  Jury  in  regard  to  manslaughter.  All 
that  tlie  court  said  was:  "The  defendant, 
however,  through  his  able  counsel,  admU.s 
the  killing,  but  says  that  it  was  mauslniish- 
ter  as  defined  by  the  statute  which  has  been 
read  to  you  (not  by  the  court);  that  it  was 
the  unlawful  taking  of  a  human  life  in  the 
heat  of  passion  and  on  sudden  provocation, 
without  malice  aforethought,  either  express 
or  implied,  and  he  urges  the  statute  of  this 
state  in  his  plea  that  it  was  manslaughter 
Instead  of  the  higher  degree,  on  the  ground 
that  while  a  voluntary  manslaughter  oc- 
curs where  one  unlawfully  kills  Intending  to 
kill,  hut  udder  such  circumstances  as  he  has 
described,  the  law,  in  Its  tender  mercies  for 
the  frailties  of  human  kind,  mitigates  the 
crime  from  murder  to  manslaughter." 

It  was  the  duty  of  the  court  to  so  fully  in- 
struct the  Jury  ui>on  every  degree  and  kind 
of  crime  of  which  the  accused  might  be  con- 
victed under  the  indictment  as  to  give  him 
the  benefit  of  having  the  evidence  considered 
by  the  Jury  with  full  knowledge  of  the  law 
as  to  the  essential  characteristics  of  each 
kind  aAd  degree  of  crime  for  which  a  ver- 
dict might  be  returned  against  him. 

In  State  v.  Meyer,  68  Vt  467,  3  Atl.  195. 
the  defendant  was  tried  on  an  indictment 
for  murder.  The  defendant,  In  the  fifteenth 
request,  asked  the  court  to  charge:  "if  the 
Jury  should  find  that  the  respondent  killed 
Herman  Krause,  In  the  absence  of  any  pr<H)f 
of  malice  or  premeditation,  they  are  at  lib- 
erty to  find  him  guilty  of  murder  in  the  sec- 
ond degree,  manslaughter,  or  to  acquit  bim." 
The  court  so  instructed  the  Jury,  and  also 
Instructed  them  as  to  what  constituted  mur- 
der in  the  first  degree,  and  the  statement  of 
the  statute  that  all  other  kinds  of  murder 
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shoald  be  murder  In  the  second  degree,  and 
telling  them  what  was  the  punishment  for 
murder  in  each  degree  and  the  punishment 
for  manslaughter,  and  then  explained  to  the 
Jury  what  constituted  the' crime  of  murder; 
also  what  constituted  the  crime  of  man- 
slaughter, but  did  not  explain  to  the  jury 
what  constituted  murden  in  the  second  de- 
gree, or  wherein  murder  in  the  second  de- 
gree differed  from  murder  in  the  first  de- 
gree. The  court  say:  "The  reading  of  the 
statute  declaring  what  was  murder  in  the 
first  degree,  and  that  all  other  kinds  of 
murder  shall  be  murder  in  the  second  de- 
gree, was  not  a  sufficient  explanation  of  the 
two  degrees.  Upon  an  indictment  for  mur- 
der, where  the  Jury  may  convict  the  re- 
spondent of  murder  in  the  first  degree,  and 
second  degree,  or  manslaughter,  the  state, 
to  convict  of  murder  In  the  first  degree, 
must  first  overcome  by  evidence  the  pre- 
.sumption  of  innocence  that  always  shields 
the  respondent  until  the  contrary  is  proved 
beyond  a  reasonable  doubt,  and,  when  that  Is 
overcome,  the  state  must  next  overcome  ev- 
ery reasonable  doubt  that  the  crime  which 
the  respondent  has  committed  is  not  man- 
slaughter, nor  mnrder  in  the  second  degree, 
advancing  from  the  lesser  to  the  greater 
crime,  the  presumption  to  be  first  in  favor 
of  innocence,  and  then  of  the  lesser  crimes 
in  their  order.  And  it  was  the  duty  of  the 
trial  judge  to  so  fully  instruct  the  jury  upon 
every  degree  and  kind  of  crime  of  which  the 
respondent  may  be  convicted  under  the  in- 
-dictment  as  to  give  the  respondent  the  bene- 
fit of  having  the  evidence  considered  by  the 
Jury  under  a  full  knowledge  of  the  law  as 
to  the  essential  characteristics  of  each  kind 
and  degree  of  crime  for  which  a  verdict  may 
be  returned  against  him,  so  that  he  may 
have  the  benefit  of  every  reasonable  doubt 
that  may  arise,  both  as  to  the  commission  of 
crime  and  as  to  the  kind  and  degree  of  It. 
■•  •  •  The  respondent  was  entitled  to  a 
full  explanation  to  the  jury  of  what  consti- 
tuted each  degree  of  murder,  and  the  dlstin- 
sulsblng  characteristics  of  each.  This  the 
learned  judge  wholly  neglected  to  give,  and, 
as  this  neglect  and  omission  might  have  been 
•prejudicial  to  the  respondent,  it  was  error." 

In  this  case  the  respondent  was  entitled  to 
a  fall  explanation  of  what  constituted  man- 
flanghter  under  the  laws  of  Maine,  and,  as 
the  learned  judge  wholly  neglected  to  give 
such  instruction,  his  neglect  and  omission 
may  have  been  prejudicial  to  the  respondent, 
and  It  was  error. 

The  above  case  was  before  the  court  upon 
exceptions,  but,  as  the  fifteenth  request  was 
given  In  the  language  that  It  was  asked  for, 
the  conrt  must  necessarily  have  believed 
that  it  was  the  duty  of  the  conrt  to  go  fur- 
ther and  define  the  various  -kinds  of  crime  of 
which  the  defendant  might  have  been  con- 
victed, and  the  fact  that  the  case  was  taken 
•np  on  exceptions  does  not  change  the  rule  of 


law  in  regard  to  the  duty  of  the  conrt  to  in- 
structing the  jury,  and  the  right  of  the  de- 
fendant to  have  proper  instructions. 

It  is  stated  In  many  cases  that  the  defend- 
ant upon  appeal  cannot  take  advantage  of 
the  admission  of  illegal  testimony,  the  ex- 
cluding of  the  legal  testimony,  or  neglect  by 
the  court  to  give  proper  instructions  unless 
he  took  exceptions  at  the  time  of  the  ad- 
mission or  exclusion  of  the  testimony,  or  re- 
quested the  proper  instruction  and  excepted 
to  the  refusal  of  the  court  to  give  the  in- 
struction. It  should  be  so  when  the  evi- 
dence admitted,  excluded,  or  instruction  not 
given  does  not  materially  afTect  the  case; 
technicalities  which  do  not  go  to  the  merits 
of  the  case  may  well  be  considered  as  waiv- 
ed, unless  raised  at  the  proper  time;  but  in- 
admissible testimony,  or  the  exclusion  of  le- 
gal testimony,  that  goes  to  the  merits  of  the 
case,  or  neglect  to  give  the  instructions  that 
the  defendant  is  entitled  to,  should  not  be 
within  that  rule,  and  the  defendant  should 
have  the  right  upon  appeal  to  take  advan- 
tage of  errors  that  affect  the  merits  of  his 
case. 

In  State  t.  Seal,  82  Me.  284,  19  Atl.  458, 
the  defendant  was  convicted  of  murder  In 
the  first  degree,  and  the  case  was  before  this 
conrt  upon  appeal.  The  opinion  states :  "At 
the  bar  a  new  trial  was  urged  solely  upon 
the  ground  of  evidence  newly  discovered. 
The  motion  was  not  pressed  for  any  other 
cause;  nor  does  the  court,  after  a  careful 
consideration  of  the  whole  evidence,  see  any 
good  reason  why  it  should  have  been.  The 
trial  seems  to  have  been  a  fair  one.  The 
charge  of  the  justice  was  plain  and  easy  to 
be  understood  by  the  Jury.  •  •  •  The 
court  is  of  opinion,  after  a  careful  consider- 
ation of  the  whole  case,  that  no  just  cause 
has  been  shown  why  the  appeal  should  be 
sustained." 

By  the  opinion  It  seems  that  the  court 
carefully  examined  the  whole  case,  and 
found  no  errors.  They  found  that  the  de- 
fendant had  a  fair  trial,  which  means  a  tri- 
al where  illegal  testimony  was  not  admitted, 
when  legal  testimony  was  admitted.  They 
found  the  charge  to  the  jury  plain  and  fair 
and  covered  the  case,  and  Included  the  in- 
structions the  defendant  was  entitled  to  as 
a  matter  of  law.  There  are  many  well-con- 
sidered cases  that  hold  that  the  court  upon 
appeal  will  consider  the  errors  of  which  the 
defendant  complains,  and  which  are  in  line 
with  the  opinion  in  State  v.  Beal,  supra. 

In  Conner  v.  State,  23  Tex.  App.  378,  5  S. 
W.  ISO,  held:  "The  failure  to  define  murder 
of  the  second  degree  in  a  case  where  the  ju- 
ry, upon  the  evidence,  might  have  found  the 
defendant  guilty  of  the  less  offense,  will  be 
cause  for  reversal,  whether  the  instructions 
were  asked  or  not" 

In  People  v.  Rodawald,  177  N.  T.,  on  page 
428,  70  N.  E.,  on  page  7,  the  court  say: 
"Only  errors  raised  by  exception  require  a 
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new  trial,  and  it  Is  only  when  we  are  satis- 
fled  the  verdict  was  against  the  weight  of 
evidence,  or  against  law,  or  that  Justice  re- 
quires a  new  trial,  that  we  are  permitted  to 
reverse,  whether  exceptions  have  been  taken 
or  not  in  the  court  below."  People  v.  Tobin, 
1T6  N.  y.  278,  68  N.  E.  359. 

In  Sutton  V.  State,  2  Tex.  App.  342:  "But 
in  view  of  the  evidence  adduced  on  the  trial, 
and  bearing  in  mind  the  nature  of  the  de- 
fense necessarily  relied  on,  we  are  of  the 
opinion  the  rights  of  the  accused  were  preju- 
diced by  the  failure  of  the  court  to  charge 
the  law  of  self-defense  otherwise  than  with 
reference  to  threats  agaiust  the  accused. 
Proper  instructions  on  this  subject  were  re- 
quired by  the  evidence  as  a  part  of  the  law 
of  the  case  which  the  Judge  should  have 
given,  whether  asked  or  not" — citing  Mar- 
shaU  v.  State,  40  Tex.  200. 

In  Honesty  v.  Commonwealth,  81  Va.  283: 
"It  Is  well  said  that  the  accused  has  a  right 
to  a  full  and  correct  statement  by  the  court 
of  the  law  applicable  to  the  evidence  in  the 
case,  and  that  any  mlslnstructlon  by  the 
court  in  point  of  law  or  matters  material  to 
the  issue  is  ground  for  a  new  trial." 

In  Potter  v.  State,  85  Tenn.  88,  1  S.  W. 
614,  the  defendant  was  tried  for  the  crime 
of  murder,  and  It  was  assigned  as  error  that 
the  court  failed  to  instruct  the  jury  in  re- 
gard to  threats  of  the  deceased  communicat- 
ed and  uncommunicated  to  the  defendant. 
For  the  state  it  was  urged  that  this  omis- 
sion was  not  error: 

First:  "Because  the  finding  of  the  Jury 
that  the  offense  was  murder  In  the  first  de- 
gree negatives  the  idea  that  they  considered 
the  act  as  committed  under  any  other  cir- 
cumstances, Justifiable,  or  excusable,  and  the 
facts  sustained  the  verdict." 

Second.  "That  no  instruction  on  this  point 
was  asked,  and  therefore  need  not  have  been 
given," 

The  court  say:  "As  to  the  first  of  these 
objections.  It  is  sufficient  to  say  that  a  ver- 
dict cannot  negative  the  existence  of  a  de- 
fense the  jury  was  not  properly  instructed 
to  consider,  and  we  are  not  satisfied  that 
the  facts  sustain  a  verdict  which  is  not  the 
result  of  the  deliberate  Judgment  of  the  Jury 
after  a  full,  fair,  and  proper  exposition  of 
the  law  In  a  case  involving  the  life  of  the 
citizen  or  his  hopeless  consignment  to  servi- 
tude and  infamy.  In  such  case  this  court 
would  not  stand  upon  any  too  nice  technicali- 
ties of  requiring  the  defendant  to  have  de- 
manded any  instruction  essential  to  a  fair 
trial,  which  the  law  is  supi>osed  to  guarantee 
to  him  without  a  demand,  in  order  that  he 
should  be  entitled  to  it  It  is  the  duty  of  the 
circuit  Judge  to  charge  the  law  applicable 
to  the  evidence,  and  to  give  the  defendant 
the  benefit  of  it.  and  not  decide  for  himself 


the  case  he  snpposes  to  be  made  out  and  ap- 
ply the  law  to  such  supposititious  case  aod 
leave  to  the  Jury  only  that  of  decision  aad 
to  us  to  speculate  on  Its  eCTect  and  the  pos- 
sible Injury,  or  want  of  injury,  done  the  de- 
fendant. In  this  case  It  can  be  clearly  seen 
that  the  omission  to  charge  the  law  is  as 
vital  an  error  as  It  would  have  been  to  have 
charged  it  Incorrectly,  and  we  hold  that  the 
defendant  was  entitled  to  have  It  given  with- 
out demand.  We  by  no  means  intend  to 
Intimate  that  such  is,  or  is  to  be  the  rule  in 
ordinary  cases,  or  in  less  vital  omissioDs: 
but,  where  life  Is  to  be  taken,  or  devoted  to 
punishment  and  the  omission  as  serious  as 
the  aflSrmatlve  Injury  of  an  erroneous  charge, 
the  verdict  will  not  be  allowed  to  stand." 

People  V.  Barberl,  149  N.  Y.  256,  43  N.  E. 
635,  52  Am.  St.  Rep.  717:  "In  revlewhig  a 
capital  case,  we  must  be  satisfied  that  a 
fair  trial  has  been  had,  and  when  we  see 
that  the  case  has  been  tried  and  submitted  to 
the  Jury  upon  an  erroneous  theory,  preju- 
dicial to  the  accused,  and  which  had  a  con- 
trolling influence  upon  the  trial  and  the  re- 
sults, we  ought  to  regard  the  principle  which 
has  been  decided,  rather  than  the  concrete 
form  in  which  the  question  arose  and  be- 
came a  practical  one  at  the  trial,  and  should 
not  be  astute  to  seek  for  some  technical 
ground  not  urged  upon  the  trial  or  here  to 
sustain  the  ruling.    •    •    • 

"Those  portions  of  the  charge  are  also 
fairly  covered  by  the  exceptions,  and,  even 
If  they  were  not,  an  erroneous  statement  of 
the  law,  or  Improper  comments  upon  facts, 
or  the  evidence  bearing  upon  them,  may  be 
reviewed  and  corrected  in  this  court  in  a 
capital  case  without  exceptions,  when  It  can 
be  seen  that  they  operated  to  the  prejudice 
of  the  accused.  •  •  •  From  an  examina- 
tion of  the  whole  case  we  are  impressed 
with  the  conviction  that  the  defendant  has 
not  had  a  fair  trial,  and  that  It  should  be 
submitted  to  another  Jury  to  the  end  that  all 
competent  proof  may  be  given  In  the  regular 
and  orderly  way,  and  all  the  questions  pre- 
sented in  that  temperate  and  dispassionate 
manner  which  Is  so  important  In  the  trial 
of  a  capital  case,  and  so  essential  to  the  pro- 
tection of  all  the  rights  of  the  accused." 

Also  see  State  v.  Westfall,  supra ;  State  v. 
Meyer,  supra. 

To  me  it  seems  that  an  examination  of 
the  case  shows  that  the  defendant  did  not 
have  a  fair  trial;  that  there  was  error  in 
admitting  testimony,  In  excluding  testimony, 
and  in  the  neglect  to  give  the  Instruction  to 
the  Jury  that  the  defendant  was  entitled  to: 
that  those  errors  were  prejudicial  to  the  de 
fendant ;  and  that  this  court  can  and  should 
review  and  correct  them  upon  this  api>eal. 
and  grant  the  defendant  a  new  trial. 
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TURGEON  V.  BEAN. 

(Supreme  Judidal  Court  of  Maine.     June  6, 
1»12.) 

1.  Bankruftct  (S  392*)— "Arbkst"  — Civil 

ABKESI^-BXEMPTIONS— BA.NKBUPTCT. 

Bankruptcy  Act  July  1,  1898,  c.  541,  J  9, 
30  Stat.  549  (U.  S.  Comp.  St.  1901,  p.  3425), 
which  provides  that  a  bankrupt  shall  be  ex- 
empt from  civil  arrest,  should  be  construed  to 
exempt  from  arrest  made  after  a  bankruptcy 
petition  is  filed,  and  not  to  apply  to  an  arrest 
ou  civil  process  properly  made  before  filing  of 
the  petition  (citing  1  Words  and  Phrases, 
501). 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  g|  619-622;   Dec.  Dig.  S  392.*] 

2.  False  Impbisonment  (|  8*)— Illeqaliti 

OP  IMPRISONIIENT— Res  ADJtTDICATA. 

Release  of  a  bankrupt  from  civil  arrest, 
made  before  the  petition  in  bankruptcy  was 
filed,  on  habeas  corpus  proceedings  before  the 
United  States  District  Court,  is  conclusive,  in 
a  subsequent  action  for  false  imprisonment, 
on  the  question  of  illegality  of  bankrupt's  im- 
prisonment while  the  bankruptcy  proceedings 
were  pending,  where  notice  of  the  habeas  cor- 
pus bearing  was  served  on  defendant  creditor 
and  bis  attorney  of  record,  and  the  release  was 
resisted,  but  no  appeal  was  taken. 

[Ed.  Note.— For  other  cases,  see  False  Im- 
prisonment, Cent  Dig.  U  68-73;  Dec.  Dig. 
§8.*] 

Report  from  Supreme  Judicial  Court,  Tork 
County.  . 

Action  by  Joseph  Turgeon  against  Harry 
E.  Bean.    On  report.    Judgment  for  plaintiff. 

Action  on  tiie  case  to  recover  damages  for 
an  alleged  false  Imprisonment  of  the  plain- 
tiff in  the  common  Jail  at  Alfred,  in  the 
county  of  York.  Plea  the  general  issue,  with 
a  brief  statement  alleging,  in  substance,  that 
the  plaintiff  was  arrested  and  committed  to 
Jail  on  a  process  Issued  by  a  disclosure  com- 
missioner upon  an  execution  in  favor  of  the 
defendant  At  the  conclusion  of  the  evi- 
dence. It  was  agreed  that  the  question  of  lia- 
bility should  be  determined  by  the  law 
court  on  report  of  the  evidence,  and  that  a 
special  finding  ns  to  damages  in  case  of  lia- 
bility be  submitted  to  the  Jury.  A  special 
finding  was  then  rendered  by  the  Jary,  as- 
sessing damages  in  favor  of  the  plaintiff 
in  the  sum  of  $298.  It  was  then  agreed  that 
If  the  law  court  held  that  the  defendant 
was  liable  that  Judgment  should  tie  for  the 
plaintiff  for  $298  and  costs;  otherwise  Judg- 
ment should  be  for  the  defendant. 

Argued  before  WHITEHOUSE,  0.  J.,  and 
CORNISH,  KING,  BIRD,  HALEY,  and 
HANSON,  JJ. 

Cleaves,  Waterhouse  &  Emery,  of  Bldde- 
ford,  and  Buggies  S.  Higgins,  for  plaintiff. 
Louis  B.  Lausier,  for  defendant. 

CORNISH,  J.  [t]  This  is  an  action  on 
the  case  for  false  imprisonment  The  plain- 
tiff was  arrested  on  July  16,  1010.  on  a 
process  Issued  by  a  disclosure  commissioner 
upon  an  execution  in  favor  of  the  defendant 
on    a   debt   provable    and    dischargeable    in 


bankruptcy,  and  was  committed  to  Jail.  On 
July  18,  1910,  upon  his  own  petition,  he  was 
duly  adjudicated  a  bankrupt ;  but  the  record 
does  not  show  tliat  he  has  ever  obtained  bis 
discharge.  He  was  held  in  Jail,  the  defend- 
ant paying  the  necessary  charges  therefor, 
until  November  24,  1910.  when  he  was  re- 
leased by  the  United  States  District  Court 
upon  habeas  corpus  proceedings  brought  by 
himself.  Turgeon  v.  Emery  (D.  O.)  182  Fed. 
1016.  This  suit  followed.  It  is  admitted 
that  the  arrest  and  commitment  of  July  16, 
1910,  and  his  detention  until  July  18,  1910, 
when  his  petition  in  bankruptcy  was  filed, 
were  legal;  but  the  plaintiff  contends  tliat 
his  detention  after  that  time  was  illegal. 
This  raises  the  question  whether  mere  ad- 
judication in  bankruptcy  entitles  a  bankrupt 
to  release  from  arrest,  made  upon  a  provable 
and  dischargeable  claim  prior  to  the  filing 
of  petition,  and  that  is  a  question  of  statu- 
tory construction. 

Were  this  question  open  in  this  case,  we, 
would  have  no  hesitation  in  holding  that 
mere  adjudication  In  bankruptcy  does  not, 
Ipso  facto,  entitle  the  bankrupt  to  release 
under  such   circumstances. 

The  obvious  purpose  of  the  bankrupt  law, 
speaking  in  general  terms,  is  the  uniform 
and  equal  distribution  of  a  bankrupt's  as- 
sets among  his  creditors.  Its  l>eneflts  are 
twofold:  On  the  one  hand,  the  creditors 
share  equally  in  the  imyment  or  partial  pay- 
ment of  their  claims,  except  so  far  as  ma- 
tured liens  and  certain  preferences  are  con- 
cerned; and,  on  the  other,  the  debtor,  in  the 
absence  of  fraud,  is  relieved  from  the  harass- 
ment of  obligations  that  he  cannot  meet. 

Under  the  (Constitution  and  laws  of  the 
United  States,  the  federal  courts  are  given 
exclusive  powers  in  matters  of  bankruptcy, 
and  in  the  enforcement  of  these  powers  their 
Jurisdiction  is  supreme.  These  powers,  how- 
ever, are  statutory  In  their  origin,  and  in 
interference  with  the  processes  of  the  state 
courts  is  not  to  be  presumed.  As  Judge 
Story  said:  "Certainly  the  courts  of  the 
United  States  have  no  authority  to  intermed- 
dle with  state  process,  except  in  cases  where, 
either  expressly  or  by  necessary  Implication, 
such  an  authority  is  given  by  law.  The 
state  sovereignty  is  supreme  within  its  own 
sphere;  and  the  process  thereof  must  have 
full  effect  and  operation  untU  displaced  by 
some  other  constitutional  authority,  which 
controls  or  qualifies  it"  In  re  Cheney,  Fed. 
Cas.  No.  2,636. 

A  decree  in  bankruptcy  affects  the  bank- 
rupt's property,  but  not  his  person;  It  dis- 
solves attachments  made  within  a  certain 
prescribed  time,  and  vests  in  the  assignee  or 
trustee  all  the  bankrupt's  property,  not  ex- 
empt An  arrest  on  execution  creates  nei- 
ther an  attachment  nor  a  lien.  It  simply 
affords  the  creditor  a  possible  method  of  ob- 
taining payment ;    but  all  the  unexempted 


«For  otbMT  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig-  Key  No.  Series  t  Rep'r  Indexes 
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property  passes  from  the  bankrtipt  debtor, 
whether  he  Is  under  arrest  or  not.  Under 
the  Bankruptcy  Act  of  1841  (Act  Aug.  19, 
1841,  c.  9,  6  Stat.  440),  which  contained  no 
provision  as  to  Immunity  from  arrest  during 
the  pendency  of  proceedings,  the  court  uni- 
formly refused  to  grant  a  release  on  habeas 
corpus  to  a  bankrupt  who  had  been  arrest- 
ed before  petition  filed,  but  had  not  obtained 
bis  discharge.  In  re  Hosklns,  Fed.  Cas.  No. 
6,712;  Ex  parte  Rank,  Fed.  Cas.  No.  11,666. 
In  re  Conistock,  Fed.  Cas.  No.  3,073;  In  re 
Cheney,  Fed.  Cas.  No.  2,636. 

Judge  Story,  in  the  case  last  cited,  in  a 
characteristically  able  and  exhaustive  opin- 
ion, met  and  answered  all  the  contentions 
raised  In  favor  of  the  petitioner,  and.  upon 
the  legal  effect  of  merely  filing  a  petition  in 
bankruptcy,  said:  "Now,  upon  what  ground 
can  it  be  said,  in  this  case,  that  the  bank- 
rupt has  a  clear  title  to  be  released  from 
imprisonment?  He  has  not  as  yet  obtained 
tany  certificate  of  discharge  from  the  debt, 
or  his  other  debts.  Non  constat,  that  he  ever 
will  obtain  such  a  certificate.  If  he  never 
does  obtain  it,  be  must  still  remain  liable 
for  the  debt,  and  be  bound  by  the  execu- 
tion to  satisfy  it  How,  then,  can  he  now 
I>e  entitled  to  be  discharged  from  imprison- 
ment under  the  execution,  since  the  debt  Is 
not  satisfied  and  discharged,  and  It  rests  in 
contingency  whether  it  ever  will  be  by  any 
proceedings  under  the  bankruptcy."  This 
decision  is  cited  with  approval  In  Craggin  v. 
Bailey,  23  Me.  104. 

The  Bankruptcy  Act  of  1867  (Act  March  2, 
1867,  0.  176,  14  Stat.  5)  provided  that  "no 
bankrupt  shall  be  liable  to  arrest  during  the 
pendency  of  the  proceedings  in  bankruptcy 
in  any  civil  action,  unless  the  same  is  found- 
ed on  some  debt  or  claim  from  which  his 
discharge  in  bankruptcy  would  not  release 
him."    Section  26. 

The  federal  courts  in  a  long  line  of  deci- 
sions have  held  in  the  most  emphatic  lan- 
guage that  this  section  did  not  relieve  from 
arrest  one  who  was  legally  in  custody  upon 
civil  process  at  the  time  the  petition  in  bank- 
ruptcy was  filed.  In  re  Walker,  1  Low.  222, 
Fed.  Cas.  No.  17,060;  Hazelton  v.  Valentine. 
1  Low.  270,  Fed.  Cas.  No.  6,287;  Minon  v. 
Van  Nostrand  (D.  C.)  1  Low.  458,  Fed.  Cas. 
No.  9,642;  Id.  (O.  C.)  1  Holmes,  251,  Fed.  Cas. 
No.  9,641.  See,  also,  Brandon  Nat.  Bank  v. 
Hatch,  57  N.  H.  460;  Stockwell  v.  Silloway, 
100  Mass.  287;  Hussey  v.  Danforth,  77  Me. 
17. 

The  Bankruptcy  Act  of  July  1,  1898,  c.  541, 
i  9.  30  Stat.  649  (U.  S.  Comp.  St.  1901,  p. 
.■?41!.5)  provides  that  "a  bankrupt  shall  be  ex- 
empt from  arrest  upon  civil  process,  except," 
etc.  We  are  unable  to  discover  any  essen- 
tial difference  between  this  section  and  sec- 
tion 26  of  the  act  of  1867,  before  referred  to. 
Both  are  designed  to  cover  the  same  situa- 
tion ;  that  is,  immunity  from  arrest  made 
after  petition  filed.    In  one  case  the  prohibi- 


tion Is  expressed  afllrmatively,  in  the  other 
negatively;  but  the  meaning  of  both  is  the 
same.  So,  too,  general  order  No.  27, "estab- 
lished by  the  United  States  Supreme  Ck)urt 
in  connection  with  the  act  of  1867,  cover.^ 
the  same  ground  as  No.  30  (89  Fed.  xil,  32 
C.  C.  A.  xxx),  in  connection  with  the  act  of 
1898.  Both  provide  for  the  production  of 
the  bankrupt,  upon  habeas  corpus,  before  the- 
court  to  facilitate  the  bankruptcy  proceed- 
ings, and  his  r^toration  to  custody,  if  ar- 
rested before  proceedings  begun,  and  his  re- 
lease, if  arrested  after,  upon  a  provable  and 
dischargeable  debt. 

Moreover,  in  construing  the  act  of  189S, 
no  little  weight  should  be  given  to  the  fact 
that  the  exemption  from  arrest  clause  in  the 
act  of  1867  was  frequently  and  clearly  inter- 
preted by  the  courts  to  be  confined  to  sub- 
sequent arrests;  and  when  this  clause  was 
placed  in  the  act  of  1898  in  substantially  tbe 
same  language  Congress  must  be  presumed 
to  have  Intended  to  adopt  the  former  lan- 
guage as  interpreted  by  the  court  Had  it 
wished  to  extend  it  beyond  the  limit  already 
placed  upon  that  section,  and  to  release  the 
bankrupt  from  detmtion  as  wdl  as  arrest, 
it  should  have  expressed  itself  in  clear  and 
unmistakable  terms,  leaving  nothing  to  infer- 
ence. In  other  words,  the  act  of  1898  is  to 
be  construed  In  the  light  of  the  act  of  1867, 
plus  the  decisions  thereunder. 

In  the  first  case  arising  under  the  act  of 
1898,  In  re  Claiborne  (D.  C.  N.  Y.  1901)  109 
Fed.  74,  i  9,  was  construed  as  had  been  sec- 
tion 26  of  the  act  of  1867;  and,  following 
the  decisions  before  cited.  Judge  Brow^ne  re- 
fused the  petitioning  bankrupt  a  discharge 
from  custody.  In  the  second  case.  People 
ex  rel.  Taranto  v.  Erlanger  (D.  C  N.  X. 
1904)  132  Fed.  883,  the  opposite  view  was 
taken  by  Judge  Holt,  and  the  debtor  was 
discharged.  The  opinion  seeks  to  find  a  dis- 
tinction between  the  two  sections,  and  Is 
based  upon  the  idea  that  detention  under 
an  arrest  made  prior  to  bankruptcy  is  equiv- 
alent to  an  actual  arrest  made  subsequent 
thereto.  This  definition  of  the  term  "ar- 
rest" is  not  only  novel,  but  is  in  confiict 
with  the  interpretation  of  the  word  as  giv- 
en by  text-writers  and  courts.  Bouvier,  Law 
Die.  "Arrest";  Jacobs,  Law  Die.  "Arrest"'; 
Words  and  Phrases,  vol.  1,  p.  501;  French  v. 
Bancroft  1  Mete.  (Mass.)  502.  To  give  sec- 
tion 9  the  interpretation  contended  for  would 
make  it  read,  "A  bankrupt  shall  he  exempt 
from  arrest  upon  civil  process  made  after 
bankruptcy  proceedings  begun,  and  from 
detention  under  arrest  on  such  process  made 
prior  thereto."  This  is  further  than  Con- 
gress has  ever  seen  fit  to  go;  and  tills  re- 
sult seems  to  be  reached  by  the  court,  in 
the  Taranto  Case,  by  judicial  legislation, 
rather  than  by  Judicial  construction. 

The  third  case  was  that  out  of  which  tbfr 
case  at  bar  arose,  Turgeon  v.  Emery  (D.  C. 
Me.  1910)  182  Fed.  1016,  where  the  court 
without  discussing  the  question,  accepted  the^ 
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Taranto  decision  In  preference  to  the  C3ai- 
borne,  saying:  "I  am  constrained  to  believe 
tbis  decision  follows  the  spirit  and  meaning 
of  the  bankrupt  law  and  should  be  follow- 
ed. I  make  this  decision  with  some  hesita- 
tion, after  so  eminent  an  authority  as  Judge 
Addison  Browne,  In  the  Claiborne  Case,  has 
given  a  different  construction  of  section  9 
of  the  Bankrupt  Act,  taken  in  connection 
with  general  order  30." 

Upon  the  fundamental  legal  proposition, 
therefore,  tlie  federal  courts  are  at  variance ; 
but  upon  both  reason  and  authority  we 
think  the  construction  placed  upon  the  stat- 
ute in  the  Claiborne  Case  is  the  sound  one, 
and  that  the  discharge,  under  such  circum- 
stances, should  t>e  refused. 

[2]  It  la  for  that  reason  that  we  have  de- 
voted more  space  to  this  question  than  the 
situation  would  otherwise  warrant,  because, 
whatever  our  view  upon  tbis  point  as  an 
academic  legal  proposition,  we  feel  that  in 
the  case  at  Imr  it  Is  res  Judicata ;  a  court  of 
competent  Jurisdiction,  with  the  same  par- 
ties before  it,  having  in  fact  granted  a  dis- 
charge to  this  plaintiff.  Turgeon  v.  Emery, 
182  Fed.  1016,  supra.  By  that  decision  this 
court  feels  Itself  bound  in  these  proceedings. 

"It  is  an  elementary  principle  of  high  im- 
portance In  tlie  administration  of  Justice 
that  the  Judgment  or  decree  of  a  court  of 
competent  Jurisdiction  is  final  as  to  the  sub- 
ject-matter determined,  and  that  it  cannot 
be  opened  before  any  court  of  concurrent 
Jurisdiction."  Emery  v.  Ctoodwin,  13  Me.  14, 
29  Am.  Dec.  475.  "It  may  also  be  laid  down 
as  a  general  principle  that  a  prior  decision 
is  conclusive  upon  all  matters  and  issues 
which  were  in  fact  there  tried  and  decided 
in  all  subsequent  litigation  between  the  same 
parties  or  their  privies,  even  in  a  suit  which 
is  not  for  the  same  cause  of  action."  Corey 
V.  Independent  Ice  Co.,  106  Me.  485,  T6  Atl. 
930.  and  cases  cited.  The  case  at  bar  falls 
within  these  elementary  principles.  The  is- 
sue In  the  District  Court  was  the  legality 
of  Turgeon's  detention  In  Jail.  Notice  of 
the  hearing  was  served  on  the  creditor. 
Bean,  and  on  bis  attorney  of  record,  by  or- 
der of  court,  and  the  counsel  was  present  at 
the  hearing  and  resisted  the  discbarge.  No 
appeal  was  taken  from  the  decision,  al- 
though appeal  would  lie.  Under  these  cir- 
cumstances, the  question  of  Illegal  restraint 
is  res  Judicata.  It  was  determined  by  a 
court  of  competent  Jurisdiction,  after  due  no- 
tice to  all  parties  in  interest,  and  the  pro- 
ceedings were  regular.  By  that  determina- 
tion an  appeal  from  the  defendant  must 
abide.  It  Is  true  that  in  habeas  corpus  pro- 
ceedings the  doctrine  of  res  judicata,  at  com- 
mon law,  does  not  apply,  in  so  far  as  a  re- 
fusal to  discharge  on  one  writ  is  no  bar  to 
tlie  Issuance  of  a  new  writ.  Ex  parte  Part- 
higton,  13  M.  &  W.  679;  Cox  v.  Hakes.  15 
App.  Cas.  506;  Bradley  t.  Beetle,  153  Mass. 
1.54,  26  N.   E.  429.     But  It  is  equally  true 


that  a  4ischarge  of  a  prisoner  stands  on  a 
different  footing,  and  that  it  constitutes  a 
determination  that  at  the  time  he  was  im- 
properly restrained,  and  cannot  be  rear- 
rested without  some  new  circumstance  to 
authorize  the  arrest  which  did  not'  exist 
when  the  discharge  was  granted.  21  Cyc. 
p.  349.  McConologue's  Case,  107  Mass.  154, 
171. 

In  Castor  v.  Bates,  127  Mich.  285,  86  N.  W. 
811,  80  Am.  St  Rep.  471,  this  precise  ques- 
tion arose;  and  it  was  held  that  Judgment 
for  the  plaintiff  in  habeas  corpus  proceed- 
ings, in  which  the  person  causing  the  arrest 
appeared  and  was  heard,  is  res  Judicata  in 
an  action  by  such  plaintiff  against  such  per- 
son for  false  imprisonment 

The  liability  of  the  defendant  having, 
therefore,  been  already  determined,  final 
Judgment  must  be  rendered  for  the  plaintiff 
in  the  sum  of  $298  and  costs,  in  accordance 
with  the  special  finding  of  the  Jury  on  the 
question  of  damages. 

So  ordered. 


PARKS  et  al  v,  GRIFFITH  &  BOYD  CO. 

(Court  of  Appeals  of  Maryland.     Feb.  28, 
1912.) 

1.  Pleading  ({  217*)— Demubbb»-Opkhing 
Recobd. 

In  passing  upon  a  general  demurrer,  the 
court  must  inspect  the  whole  record  up  to  the 
first  fault,  and  give  judgment  against  the  party 
committing  the  first  material  error  if  the  fault 
be  one  of  substance^ 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  H  540-548;    Dec  Dig.  {  217.*] 

2.  Sales    (|  8*)— Contbact— Option. 

A  contract/consistiDg  of  an  offer  to  sell 
various  grades  ol  fertilizer  in  different  quant!- 
ties  and  at  different  prices,  provided  a  certain 
total  quantity  were  taken,  and  of  an  acceptance 
stating  that  the  offer  was  "accepted  upon 
terms  and  conditions  stated  in  this  contract," 
being  indefinite,  uncertain,  and  incomplete  be- 
cause it  did  not  specify  tlie  grades  desired  or 
the  amount  oi  each,  was  not  enforceable 
against  the  buyers,  but  was  a  mere  option  to 
be  exercised  before  they  could  be  bound. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  6-19;  Dec.  Dig.  §  3.*] 

3.  Appeal  and  Ebbob  (|  1170*)— Bevebsal— 
DiFFEBENT  Counts. 

Where  six  counts  of  a  declaration  are  for 
the  recovery  of  a  small  debt  and  are  good,  and 
the  seventh  count  is  for  damages  for  breach 
of  a  contract  and  is  bad,  and  the  amoant  of 
the  verdict  shows  that  damages  have  been 
allowed  under  the  seventh  count.  Code  Pub. 
Oen.  Laws  1904,  art.  5,  i  17,  providing  that  no 
judgment  or  verdict  shall  be  reversed  if  there 
be  one  good  count  in  the  declaration,  will  not 
prevent  a  reversal  of  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Sf  4540-4545;  Dec.  Dig.  { 
1170.*] 

4.  Pleading  (|  221*)— DEinjBBEB— Effect  of 
Sustaining. 

A  bill  of  particulars  _  as  to  the  six  com- 
mon counts  of  a  declaration  alleged  indebted- 
ness merely  for  fertilizer  shipped  and  doliver- 
ed,  and  made  no  reference  to  a  contract  re- 
lied on  in  the  seventh  count,  and  did  not  de- 
clare that  the  sale  and  delivery  were  und; r  this 
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contract.  DefendiiDts  filed  a  plea  which  by 
its  terms  was  directed  solely  to  the  contract, 
though  it  did  not  expressly  state  that  it  was  a 
plea  to  the  seventh  count,  and  to  this  plea 
the  plaintiff  demurred.  Beld,  that  the  plea 
being  to  the  seventh  count  alone,  the  court, 
by  sustaining  the  demurrer,  declared  the  sev- 
enth count  to  be  good. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  i  667;  Dec.  Dig.  $  221.*] 

5.  Pi-EADiNa  (§  88*)— Sufficiency. 

It  is  not  necessary  that  a  plea,  to  be  a 

plea  to  one*  count  only  of  the  declaration,  shall 

expressly  state  that  it  is  a  plea  to  such  count. 

[Ed.  Note.— For  other  cases,   see   Pleading, 

Cent.  Dig.  f{  181-183;    Dec.  Dig.  i  88.*] 

Appeal  from  Circuit  Court,  Talbot  County; 
James  A.  Pearce,  Wm.  H.  Adkins,  and  Phile- 
mon B.  Hopper,  Judges. 

Action  by  Griffith  &  Boyd  Company 
against  Rufus  F.  Parks  and  another.  From 
a  judgment  for  plaintiff,  defendants  appeal. 
Reversed,  and  new  trial  awarded. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE 
BURKE,  THOMAS,  PATTISON,  and  STOCK- 
BRIDGE,  JJ. 

R.  Groome  Parks,  for  appellants.  Hope  H. 
Barroll  and  Frank  Gosnell,  for  appellee. 

PATTISON,  J.  The  appellee  company,  en- 
gaged in  the  manufacture  of  fertilizers  In  the 
city  of  Baltimore,  in  June,  1910,  submitted  to 
the  appellants,  dealers  in  fertilizers,  of 
Chestertown,  Md.,  the  following  written  prop- 
osition: 

To  Messrs.  R.  F.  Parks  &  Son,  Post  Office, 
Chestertown;  County,  Kent;  State,  Md. :  We 
will  sell  you  the  following  named  quantities  of 
fertiliisers  during  fall  season  at  prices  and  terms 
named  below: 

Tons.  Per  Ton.    Bags. 

Bone    Meal t28.  200 

Soft  Oround   Bone 24.  167 

Special    Quano 22.  " 

Ammonlated    Bone   Phos 19.  " 

Fish  Bone  A  Potash 19.  " 

Royal   Potash  Guano 18. 

Harvest    Queen 17. 

Cereal  Plant  Food ,.  16. 

Valley 15. 

Peerless    13. 

600    Soluble  12-S   Mixture 15. 

XX  Potash  Mixture 14. 

Standard   Potash   Compound 13. 

Special  Alkaline  Bone   Mixture  14. 

Special  Grain   Ouano 12 

H.  G.  Acid  PhoB.  16% 12 

H.  O.  Acid  Phos.  14% 11 

Ori«lnal    Superpho3 11. 

Gem    Phosphate 10 

Dissolved   Animal   Bone 22. 


.50 

26 
60 
.80 
.40 
.75 
30 
00 
.60 
.60 
.10 
50 
00 


And  as  much  more  as  may  be  mutually  satis- 
factory at  the  above  price,  f.  o.  b.  Cars  or  Ves- 
sel at  Hnltimore,  Md. 

It  is  understood  that  accounts,  notes  or  mon- 
ey ari.'iing  from  the  sale  or  use  of  these  fertiliz- 
ers shall  be  the  property  of  the  company  until 
they  shall  have  received  full  payment  for  all 
fertilizers  shipped  you. 

To  be  shipped  during  fall  '10  route  M.  D.  & 
V.  Ry.  Co. 

Shipping  Point,  Chestertown;  County,  Kent; 
State,  Md. 

Terms  cash  Dec.  1st,  less  5%. 

You  agree  to  handle  our  good*  ewdusively. 
Respectfully  yours, 

Griffith  &  Boyd  Co., 

Per  T.  A.  Noble." 


Attached  to  and  Immediately  preceding  the 
above  proposition  Is  found  In  writing  the  fol- 
lowing provision:  "All  agreements  are  con- 
tingent upon  strikes,  fires  and  other  dela.v!< 
unavoidable  or  l)eyond  our  control,  and  <ire 
subject  to  the  approval  of  Griffith  &  Boyd 
Co." 

To  the  above  proposition  the  appellants  re- 
plied as  follows:  "To  Messrs.  Griffith  &  Boyd 
Co.,  Baltimore.  Md.  Tour  offer  hereby  ac- 
cepted npon  terms  and  conditions  stated  in 
this  contract  R.  F.  Parks  &  Son.  Chester- 
town,  Md.,  June  17th,  1910." 

In  the  record  we  also  find  the  followin'.; 
letter  dated  as  of  the  date  of  the  letter 
of  acceptance:  "Baltimore,  Md.,  6/17/10. 
Messrs.  R.  F.  Parks  &  Son,  Chestertown,  Md. 
— Gentlemen:  In  consideration  of  your  push- 
lug  the  sale  of  our  goods  during  the  fall  sea- 
son we  will  allow  you  the  following  rebates 
from  prices  named  you  In  contract  No.  2,013 
bearing  even  date,  namely,  $1.60  per  ton  ou 
all  ammonlated  goods,  except  bone  meal,  soft 
ground  bone  and  dissolved  animal  bone,  $1.(10 
per  ton  on  dissolved  animal  bone;  and  on 
alkaline  and  acid  goods  we  will  meet  Martin 
&  White  Co.  prices.  Very  respectfully,  Grif- 
fith &  Boyd  Co.,  per  Noble." 

On  the  12th  of  December  the  appellee 
brought  suit  by  titling  against  the  appellants 
in  the  circuit  court  for  Kent  county,  and  oo 
the  12th  of  February  following  filed  its  dec- 
laration, containing  six  common  counts  and 
two  special  coimts,  each  based  upon  the  snid 
written  contract;  that  Is,  npon  the  written 
offer  and  acceptance  heretofore  given.  8ul>- 
sequently  the  case,  at  the  instance  of  the  ap- 
pellee, was  removed  to  the  circuit  court  for 
Talbot  county  for  trial,  in  which  court  the 
declaration  was  amended.  The  six  common 
counts  were  permitted  to  remain  therein  .ns 
in  the  original  declaration,  the  eighth  count 
was  omitted  therefrom,  and  the  seventh 
count,  which  Is  a  special  count  upon  the  al- 
leged written  contract,  was  amended  so  as  to 
include  the  above  letter  of  the  appellee  to  the 
appellant  dated  June  17,  1910,  which  did  not 
appear  in  the  original  declaration. 

In  the  seventh  amended  count  the  above 
contract  is  set  out  In  totidem  verbis,  and  in 
the  assignment  of  its  breach  the  declaration 
states:  "The  plaintiff  offered  itself  reedy  and 
was  ready  and  willing  at  all  times,  during: 
the  life  of  said  contract,  to  carry  the  same 
out  according  to  its  terms  and  to  deliver  the 
goods  at  and  for  the  prices  named:  but  the 
defendants  refused  to  accept  the  goods  or  to 
pay  for  same  whereby  the  plaintiff  suffered 
great  loss  and  damage." 

Before  pleading  to  the  amended  bill,  the 
appellants  demanded  a  bill  of  particulars  as 
to  the  first  six  cotints.  This  was  furnished 
by  the  plaintiff,  wliich  shows  an  alleged  in- 
debtedness from  the  defendant  to  the  pUtin- 
tlff  of  $70.21,  for  guano  sold  and  delivered  l>.v 
the  plaintiff  to  the  defendant,  the  items 
thereof  behig  dated  June  21,  24,  and  27. 1910, 
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respectively.  The  defendant  then  filed  the 
following  pleas:  "The  defendants,  by  Lewln 
W.  Wlckes,  T.  Hngblett  Henry,  and  R. 
Groome  Parks,  attorneys,  for  pleas  to  the 
plaintiff's  amended  declaration  say:  (1) 
That  they  never  promised  as  alleged.  (2) 
That  they  never  were  indebted  as  alleged. 
(3)  That  the  defendants  paid  the  account  filed 
by  the-  plaintiff  in  compliance  with  the  de- 
fendants' demand  for  a  bill  of  particulars  on 
the  first  six  counts  of  the  plaintiff's  declara- 
tion. (4)  That  at  the  time  the  alleged 
written  contract  was  executed,  the  plaintiff 
knew  that  defendants  had  contracted  with 
and  were  to  handle  the  goods  and  fertilisers 
of  Martin  &  White  Company,  and  that  it  was 
understood  between  the  plaintiff  and  defend- 
ants that  the  defendants  were  to  handle  the 
goods  and  fertilizers  of  Martin  &  White  Com- 
pany and  were  not  to  handle  the  goods  of  the 
plaintiff  exclusively."  To  which  the  plaintiff 
replied  by  joining  issue  on  the  first  and  sec- 
ond, by  traversing  the  third,  and  demurring 
to  the  fourth.  The  demurrer  to  the  fourth 
plea  was  sustained,  and  upon  a  Joinder  of 
issue  on  the  third  replication  the  case  was 
heard  before  a  Jury,  which  rendered  a  verdict 
in  favor  of  the  plaintiff  for  the  sum  of  $1,- 
861.79. 

The  docket  entries  disclose  that  the  plain- 
tiff and  defendant  each  offered  a  number  of 
prayers  and  that  exceptions  were  noted  by 
the  defendants  to  the  plaintiff's  granted 
prayers.  These  prayers,  however,  are  not  In 
the  record,  nor  does  it  contain  the  evidence 
offered.  Therefore  the  sole  question  submit- 
ted to  us  on  this  appeal  is  one  of  pleading, 
which  was  raised  by  the  demurrer  of  the 
plaintiff  to  the  defendants'  fourth  plea,  which 
demurrer,  as  we  have  stated,  was  sustained. 

[1  ]  It  is  a  well-established  rule  of  law  that, 
whenever  in  the  progress  of  a  case  a  de- 
murrer Is  interposed  to  any  pleading,  it  is 
the  duty  of  the  court  In  passing  upon  it  to 
inspect  the  whole  record,  and  mounting  up  to 
the  first  fault,  to  give  judgment  against  the 
party  committing  the  first  material  error.  If 
the  fault  be  one  of  substance.  Poe,  vol.  1, 
I  706;  Eakle  v.  Smith,  27  Md.  480;  Pres. 
Man.  &  Co.  of  the  Wash.  &  Balto.  Turnpike 
Road  V.  State,  19  Md.  230 ;  Gusdorff  v.  Dun- 
can, 94  Md.  160,  50  Atl.  574;  Osceola  Tribe 
No.  11  I.  O.  R.  M.  V.  Schmidt,  67  Md.  106; 
State,  to  Use  of  Buckey,  v.  Culler,  18  Md.  430. 
Following  this  rule,  we  will  Inspect  and  care- 
fully examine  the  plaintiff's  declaration  to 
ascertain  if,  by  the  above  test.  It  Is  legally 
sufficient. 

As  the  seventh  count  of  the  declaration 
Is  based  upon  the  alleged  written  contract, 
created  as  It  is  contended  by  the  written  of- 
fer of  the  plaintiff  and  the  acceptances 
thereof  by  the  defendants,  we  will  first  in- 
quire into  the  validity  and  binding  effect  of 
such  alleged  contract. 

In  the  case  of  Wheeling  Steel  &  Iron  Co. 
r.  Evans,  97  Md.  306,  66  Atl.  373,  which  was 
83  A— 36 


an  action  of  trespass  on  the  case,  Instituted 
by  the  Wheeling  Steel  &  Iron  Company 
against  Evans  for  breach  by  the  latter  of 
his  alleged  warranty  of  the  authority  of 
WUlIam  J.  Driscoll  to  contract  on  behalf  of 
the  Evans  Marble  Company  for  the  pur- 
chase of  100  tons  of  tack  plate  for  the  manu- 
facture of  tacks,  the  Evans  Marble  Company 
on  September  13,  1899,  wrote  the  Wheeling 
Steel  &  Iron  Company  to  quote  Its  best  price 
on  100  tons  of  tack  plate  from  12  to  17 
gauge.  The  latter  company  on  September 
15th  replied:  "We  quote  yon  for  one  hun- 
dred tons  tack  plate  •  •  •  Nos.  12  and 
14,  $2.72,  f.  0.  b.  Wheeling.  No.  15  and  16 
$2.80.  •  •  •  We  make  this  quotation  sub- 
ject to  wire  reply  not  later  than  Monday,  the 
18th  Inst."  On  the  20th  the  Marble  Compa- 
ny replied  thereto  by  telegram,  saying:  "En- 
ter our  order  for  100  tons  tack  plate  if  at 
prices  quoted  on  15th,  specifications  to  fol- 
low." To  which  telegram  the  Wheeling  Steel 
&  Iron  Company  replied  on  the  22d  of  Sep- 
tember, saying:  "We  have  your  telegram  of 
the  20th  inst,  and  have  entered  your  order 
for  100  tons  of  tack  plate  at  prices  quoted 
by  us  on  the  15th  Inst."  Thereafter  the  Mar- 
ble Company  refused  to  take  the  tack  plate, 
and  the  suit,  as  stated,  followed.  In  speak- 
ing of  this  alleged  contract,  created  by  the 
correspondence  above  given.  Judge  McSher- 
ry.  In  delivering  the  opinion  of  the  court, 
said:  "The  letter  of  September  the  fifteenth 
quoted  the  prices  of  four  grades  of  tack 
iron,  viz.,  Nos.  12  and  14  at  $2.72  per  one 
hundred  pounds,  and  Nos.  15  and  16  at  $2.80 
per  one  hundred  pounds;  whilst  the  tele- 
gram of  the  twentieth  simply  directed  the 
Steel  &  Iron  Company  to  enter  the  Marble 
Company's  order  for  one  hundred  tons  of 
tack  plate,  'specifications  to  follow.'  No  spec- 
ifications— that  is  to  say,  no  designation  of 
the  number  of  tons  of  any  of  the  four  grades 
— was  ever  furnished.  If  the  purchaser  had 
the  option  to  specify  for  any  or  all  of  the 
four  gauges,  it  is  clear  that  until  such  spec- 
ifications had  been  made  there  could  be  no 
definite  agreement,  because  it  was  the  pur- 
chasers' privilege  and  right  to  designate  100 
tons  of  No.  12,  or  of  No.  14,  or  of  No.  15,  or 
of  No.  16,  or  25  tons  of  each  gauge,  or  any 
other  of  a  vast  multitude  of  different  pro- 
portions of  the  whole  four  gauges,  or  of 
any  two  or  three  of  them.  The  price  of 
each  gauge  was  definite,  the  total  quantity 
of  tons  was  definite,  and  the  times  of  deliv- 
ery were  definite;  but  the  proportion  of 
each  gauge,  as  well  as  which  of  the  four 
would  be  required,  is  wholly  indefinite  and 
uncertain.  As  to  that  element  of  the  alleg- 
ed contract  there  was  obviously  no  consen- 
sus ad  idem.  The  telegram  of  September  the 
20th  was  not  a  direct  and  unequivocal  ac- 
ceptance of  any  definite  and  unequivocal 
proposal  which  by  acceptance  could  become 
a  complete  contract  So  far  as  the  price 
and  the  gross  number  of  tons   were  oon- 
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cemed,  the  telegram  may  be  treated  as  an 
acceptance  of  an  antecedent  offer;  but  the 
superadditlon  of  the  words  'gpedflcatlons  to 
follow'  left  something  essential  for  future 
action  by  the  purchaser,  and  therefore  con- 
stituted, In  legal  effect,  a  new  and  inde- 
pendent offer  requiring  an  acceptance  by  the 
vendor.  The  test  of  this  lies  in  considering 
what  would  have  been  the  measure  of  dam- 
ages in  a  suit  instituted  by  the  vendor 
against  the  vendee  for  a  breach  of  the  al- 
leged contract.  Would  the  vendor  have  been 
entitled  to  recover  the  difference  between  the 
contract  price  and  the  market  price  of  the 
whole  100  tons,  reckoned  on  the  basis  of 
$2.80  per  hundred  pounds;  or  on  the  basis 
of  $2.72  per  hundred  pounds;  or  on  some 
other  basis  founded  on  an  arbitrary  appor- 
tionment of  the  whole  number  of  tons 
amongst  the  four  different  gauges?  And  would 
not  the  difficulty  of  fixing  a  correct  measure 
of  damages  have  sensibly  increased  if  the 
market  price  of  the  four  gauges  had  fallen 
in  an  unequal  ratio  and  in  different  rates  of 
percentage?  What  quantity  of  each  gauge 
could  a  court  or  Jury  declare  that  the  vendee 
ought  to  have  specified?  If  either  court  or 
Jury  had  undertaken  such  a  task,  it  would 
have  supplied  a  term  of  the  contract  which 
the  parties  themselves  failed  to  incorporate, 
and  manifestly  such  a  proceeding  would  have 
been  unwarranted." 

[2]  In  the  case  before  us,  the  appellee  of- 
fered to  sell  to  the  appellants  "the  following 
named  quantities  of  fertilizer  during  the 
fall  season,  the  prices  and  terms  named  be- 
low." It  then  names  the  various  grades  of 
fertilizers  so  offered,  numbering  20,  with  the 
prices  following  each  grade  so  named,  rang- 
ing in  amount  from  $10.50  to  $28  per  ton, 
and  the  prices  therefor  all  differing,  with 
the  exception  that  two  of  the  grades  are  of- 
fered at  $22  and  two  at  $19  per  ton.  Follow- 
ing this  were  certain  conditlon.s  In  the  offer, 
and  to  that  offer  the  appellants  replied,  say- 
ing: "Tour  offer  hereby  accepted  upon  terms 
and  conditions  stated  in  this  contract."  It 
Is  true  that  in  this  acceptance  it  did  not 
provide  that'  specifications  would  follow,  as 
in  the  case  from  which  we  have  quoted 
(Wheeling  Steel  Co.  v.  Evans);  but,  neverthe- 
less, specifications  or  designation  of  the 
grades  desired  by  the  appellants  were  neces- 
sary before  the  contract  or  agreement  of  sale 
became  definite,  certain,  and  complete.  It 
was  the  appellants' privilege  and  right  to  des- 
ignate 600  tons  of  any  one  of  the  grades  of 
fertilizer  named,  or  an  equal  number  of  tons 
of  each  grade,  or  any  other  of  a  "vast  multi- 
tude of  different  proiiortions"  of  the  whole 
20  grades;  and,  as  we  have  said,  this  right 
or  privilege  was  left  to  be  exercised  before 
the  agreement  or  contract  of  sale  became 
definite  and  complete.  In  this  case,  as  In 
the  Wheeling  Steel  &  Iron  Co.'s  Case,  the 
price  of  each  grade  was  definite,  the  total 
quantity  of  tons  was  definite,  and  the  time 


of  delivery  was  definite,  but  the  proportion 
of  each  grade,  as  well  as  which  of  all  wonld 
be  required,  is  wholly  indefinite  and  uncer- 
tain. The  difficulty  found  in  the  Steel  Com- 
pany's Case  as  to  the  measurement  of  dam- 
ages exists  tn  this  case,  and  It  would  seem 
that  the  test  there  applied  is  the  proper  one 
to  be  applied  here.  What  would  be  the 
measure  of  damages  here?  Upon  what  grade 
of  fertilizer  or  upon  what  proportion  of  all 
the  grades,  differing  so  in  prices,  and  thu» 
necessarily  affecting  the  amount  of  damages, 
should  such  damages  be  placed?  As  was 
said  in  the  Wheeling  Steel  &  Iron  Company's 
Case,  If  either  court  or  Jury  should  under- 
take to  declare  what  grades  of  fertilizer  the 
vendees  should  specify,  it  would  be  supply- 
ing a  term  of  the  contract  which  the  parties 
themselves  have  failed  to  incorporate.  The 
contract,  we  think,  is  incomplete,  and  thus 
the  seventh  count  of  the  declaration  based 
thereon  is  bad. 

This  case  is  unlike  the  case  of  Klrwan  v. 
Roberts,  09  Md.  341,  58  AU.  32.  In  that  case 
the  contract  of  sale  was  evidenced  by  bongbt 
and  sold  notes,  and  this  conrt.  In  constm- 
ing  those  notes,  held  that  it  was  agreed  "by 
the  purchaser  that  he  should  select  the  styles 
of  cans  to  be  delivered,"  and  then  stated 
that :  "If  the  defendant  agreed  to  specify 
the  style  of  cans  to  be  delivered,  as  we  have 
said,  it  was  his  duty  to.  exercise  that  right 
reasonably  and  fairly.  Hence  it  follows  that 
a  failure  on  the  part  of  the  defendant  to 
make  the  selection  was  of  itself  a  violation 
of  the  contract."  Moreover,  in  that  case  the 
defendant,  in  part,  exercised  the  option  by 
ordering  and  receiving  upon  the  alleged  eon- 
tract  a  large  number  of  cans,  but  refused 
to  order  mor«,  and  the  court.  In  speaking  of 
this  feature  of  the  case,  said:  "But  again, 
if  it  should  be  assumed  ex  gratia  that  the 
contracts  sued  on  gave  the  vendee  a  mere 
option  to  select  and  did  not  require  film  to 
do  so,  yet  it  must  be  conceded  that  after 
July,  1900,  some  time  before  the  defendant 
repudiated  the  contract,  when  he  made  a  se- 
lection or  specification  of  cans  to  b«  deliver- 
ed, the  contracts  became  complete." 

In  this  case  there  was  no  partial  exercise 
of  the  option  as  disclosed  or  alleged  by  the 
declaration,  nor  was  there  any  agreement 
on  the  part  of  the  defendants  that  they 
should  at  any  time  order  any  of  the  grades 
of  fertilizer.  As  we  construe  the  offer  and 
acceptance,  they  created  only  an  option  which 
was  to  be  exercised  before  there  was  a  com- 
plete binding  obligation  resting  upon  the  ap- 
pellants. It  is  a  well-settled  principle  of 
law,  "that  an  agreement  may  be  so  framefl 
as  to  leave  one  party  an  option,  and  thus 
impose  no  obligation  on  the  other  party  un- 
til the  option  is  exercised  so  as  to  create  an 
obligation.  But  when  the  notice  is  given  and 
the  option  exercised,  a  binding  obligation  1$ 
imposed  on  both  parties — on  the  part  of  the 
vendor  to  sell  and  deliver,  and  on  the  part 
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of  the  Tendee  to  accept  and  pay  the  stip- 
ulated price."  Kirwan  t.  Roberts,  supra; 
Dambmann  Bros.  &  Co.  t.  Lorentz  &  Rlttler, 
70  Md.  382,  17  Atl.  389,  14  Am.  St.  Rep.  332. 

[S,  4]  It  Is  contended,  however,  by  the  ap- 
pellee, that  although  this  seyenth  count  of  the 
declaration  be  bad,  the  remaining  counts  of 
the  declaration  are  good,  and  as  section  17 
of  article  5  of  the  Code  of  Public  General 
Laws  provides,  "nor  shall  any  judgment  or 
verdict  be  reversed  If  there  be  one  good 
count  in  the  declaration,"  the  Judgment 
therefore  in  this  case  cannot  be  reversed. 

It  will  be  remembered  that,  before  plead- 
ing to  the  declaration,  the  defendants  de- 
manded a  bill  of  particulars  as  to  the  first 
six  counts — common  connts — o*  the  declara- 
tion, which  was  furnished  them.  By  the 
statement  so  furnished  It  Is  shown  that  the 
alleged  Indebtedness  thereunder  amounted 
only  to  $70.21  and  was  for  fertilizer  shipped 
.lune  21, 1910,  to  C.  W.  Rinehart,  Tolchester, 
Md.,  and  J.  H.  Baker,  Quaker  Neck.  Md.  In 
the  bill  of  particulars  no  refereuce  is  made 
to  the  alleged  contract,  nor  does  It  disclose 
that  tbe  common  counts  were  inserted  in 
the  declaration  to  recover  for  fertilizer  sold 
and  delivered  under  It.  The  statement  con- 
tains the  following  memorandum,  "Termd 
less  5%  cash  Dec.  1st  1910.  Fall  acct.,"  and 
shows  the  shipments  were  made  four  days 
after  the  acceptance  of  the  offer  referred  to; 
but  we  do  not  think  it  is  disclosed  by  these 
facts  that  such  counts  were  so  Inserted  in 
the  declaration  to  recover  the  price  of  goods 
sold  and  delivered  under  the  alleged  con- 
tract, when  It  ai)i)ear3  by  the  statement  that 
the  shipments  were  made  long  in  advance  of 
the  time  of  shipment  mentioned  in  the  con- 
tract, and  were  made  to  places  other  than 
Chestertown,  the  shipping  i)olut  named  In 
such  alleged  contract.  Tliere  Is  nothing  in 
the  bill  of  particulars  inconsistent  with  the 
fact  tliat  the  goods  were  delivered  under  an 
order  previously  given,  or  under  a  previous- 
ly existing  contract  or  agreement.  It  is 
clear,  however,  that  the  common  counts  were 
Inserted  in  the  declaration  to  recover  the 
price  of  fertilizer  that  had  been  sold  and  ac- 
tually delivered,  and  were  certainly  not  in- 
serted to  recover  damages  for  breach  of  con- 
tract by  the  defendants  In  their  not  handling 
tbe  goods  of  the  plaintiff  exclusively  or  for 
their  refusal  and  failure  to  accept  and  pay 
for  goods  said  to  have  been  sold  them  under 
said  alleged  contract. 

Upon  being  furnished  the  bill  of  particu- 
lars, the  defendants.  In  addition  to  the  pleas 
of  "never  promised  as  alleged,"  and  "never 
was  Indebted  as  alleged,"  filed  the  further 
plea  that  they  "had  paid  the  account  filed  by 
the  plaintiff  in  compliance  with  the  defend- 
ants' demand  for  a  bill  of  particulars  on  the 
first  six  counts  of  the  declaration."  In  ad- 
dition to  the  above  pleas,  the  defendants 
filed  their  fourth  plea,  which,  as  we  have 
said,  was  demurred  to  by  the  plaintlflt  and 


the  demurrer  sustained  by  tbe  learned  court 
below. 

Tbe  defendants  contend,  in  support  of  their 
demurrer,  that  tbe  fourth  plea  was  to  tbe 
whole  declaration,  and  therefore,  as  the  com- 
mqn  counts  in  the  declaration  are  good,  the 
demurrer  to  that  plea  was  properly  sustain- 
ed, even  though  it  should  be  found  that  the 
seventh  count  of  the  declaration  is  bad.  It 
is  true  that  the  fourth  plea  does  not  spe- 
cifically state  that  it  is  a  plea  to  the  seventh 
count  of  the  declaration,  but  it  is  sufficient- 
ly shon-n  by  its  language  that  it  was  to  be  a 
plea  to  that  count  only.  One  of  the  provi- 
sions of  the  alleged  written  contract  In  this 
case  was  that  tbe  appellant  should  handle 
the  goods  of  the  appellee  exclusively,  and, 
although  the  declaration  does  not  allege  any 
breach  of  the  contract  in  this  respect,  tbe  de- 
fendants in  the  fourth  plea  state:  "That  at 
the  time  tbe  alleged  written  contract  was  • 
executed,  the  plaintiff  knew  that  defendants 
bad  contracted  with  and  were  to  handle  the 
goods  and  fertilizers  of  Martin  &  White 
Company,  and  that  it  was  understood  be- 
tween the  plalntlflf  and  defendants  that  the 
defendants  were  to  handle  the  goods  and  fer- 
tilizers of  Martin  &  White  Company  and 
were  not  to  handle  the  goods  of  the  plaintiff 
exclusively."  It  is  thus  seen,  from  the  lan- 
guage of  this  plea,  that  it  Is  in  answer  to 
the  seventh  count  of  the  declaration  and  has 
no  reference  or  application  to  the  common 
counts,  which,  as  we  have  said,  were  Inserted 
to  recover  the  purchase  price  of  goods  ac- 
tually sold  and  delivered,  amoimtlng  in  the 
aggregate  to  $70.21.  The  issue  attempted  to 
be  raised  by  this  plea  coifld  in  no  way  aflJect 
the  plaintiff's  right  to  recover  under  the  com- 
.mon  counts  for  the  goods  sold  and  delivered, 
even  though  sold  under  the  contract 

[!]  It  is  unnecessary,  in  our  opinion,  that  a 
plea,  to  be  a  plea  to  one  count  only  of  tbe 
declaration,  should  expressly  state  that  it  is 
a  plea  to  such  count,  although  it  is  the  better 
practice  to  do  so.  If  from  the  language  of  the 
plea  it  is  conclusively  shown-  that  it  is  a 
plea  to  such  count  only  and  that  it  has  no 
reference  or  application  to  any  other  count 
of  the  declaration.  Our  predecessors,  in  the 
case  of  Grain  v.  Yates,  2  Har.  &  G.  336,  said: 
"When  a  plea  is  only  Intended  for  a  part 
of  the  declaration,  the  rule  is:  It  must  not 
cover  the  whole,  but  must  ascertain  the  part 
to  which  it  is  applied,  or  the  plaintiff  may 
demur."  It  does  not  say  it  shall  specifically 
state  in  the  plea  that  it  Is  intended  as  a  plea 
to  a  particular  count  of  the  declaration  and 
not  to  the  whole,  but  that  It  must  ascertain 
the  part  to  which  it  is  applied.  It  may  be 
ascertained  by  expressly  stating  that  it  is  a 
plea  to  such  particular  count  or  it  may  be 
ascertained  or  made  known  from  tbe  lan- 
guage used  in  the  plea  showing  conclusively 
that  it  was  pleaded  in  answer  to  such  count 
and  to  it  alone.  We  think  the  fourth  plea 
was  to  the  seventh  count  alone,  and  not  to 
the  whole  declaration.    This  being  true,  the 
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court  below  was  speciflcally  called  upon  to 
Inspect  the  seventb  count  of  tbe  declaration 
and  to  pass  upon  Its  legal  sufficiency,  and  be- 
fore they  could  sustain  the  demurrer  to  tbe 
plea  they  were  required  to  find  that  this 
count  of  the  declaration  was  sufficient  As 
they  sustained  the  demurrer  to  the  plea,  they 
>rlrtually  decided  that  this  count  of  the  dec- 
laration was  good — the  effect  of  which  is 
the  same  as  if  tbe  defendants  bad  specifical- 
ly demurred  to  this  count  of  the  declaration 
and  the  court  had  overruled  the  demurrer. 

Taking  this  view  of  tbe  action  of  the 
court  in  sustaining  the  demurrer,  and  there- 
by declaring  the  seventh  count  of  tbe  decla- 
ration to  be  good,  we  do  not  think  the  seven- 
teenth section  of  article  5  of  tbe  Code  of  Pub- 
lic General  Laws  can  have  tbe  effect  of  pre- 
venting a  reversal  of  this  judgment 

The  common  counts  were  Inserted,  as  we 
have  said,  for  the  purpose  of  recovering  the 
purchase  price  of  goods  sold  and  delivered, 
while  it  Is  under  tbe  seventh  count  alone  that 
recovery  could  be  had  for  the  alleged  dam- 
ages suffered  by  the  plaintiff  In  the  failure 
and  refusal  of  the  defendants  to  accept  and 
pay  for  goods  said  to  have  been  sold  them 
under  the  contract.  Therefore,  if  the  seventh 
count  Is  bad,  there  Is  no  good  count  In  the 
declaration  under  which  such  damages  could 
be  recovered. 

It  Is  shown  by  tbe  amount  of  the  verdict, 
$l,861.t9,  that  the  Jury  considered  not  only 
the  claim  for  which  the  common  counts  were 
inserted  to  recover,  to  wit,  the  sum  of  $70.21, 
but  likewise  tbe  claim  for  damages  sought  to 
be  recovered  under  tbe  seventh  count,  which 
we  have  said  is  bad. 

As  we  have  said,  the  record  does  not  con- 
tain the  evidence  in  this  case;  therefore  we 
do  not  know  what  evidence  was  before  the 
lower  court  and  It  Is  because  of  tbe  omission 
of  such  evidence  in  tbe  record  before  us  that 
it  is  suggested  by  the  appellee  that  the  ver- 
dict might  have  been  for  goods  bargained, 
sold,  and  delivered  In  excess  of  the  few 
tuns  set  out  In  the  bill  of  particulars,  or  It 
may  have  been  for  money  lent,  money  paid, 
etc.  The  bill  of  particulars  states  the  indebt- 
edness for  which  the  six  common  counts 
are  brought  to  recover,  and  this  will  preclude 
tbe  giving  In  evidence  of  any  other  demand 
or  claim  not  Included  In  it  Scott  v.  Leary, 
34  Md.  389.  Therefore,  to  assume  that  this 
large  Judgment  was  obtained  upon  these 
counts  of  tbe  declaration,  we  must  further 
assume  that  the  rights  of  the  defendants  to 
hold  the  plaintiff  to  the  claim  made  there- 
under was  waived  by  them,  which  we  think 
we  are  not  called  upon  to  assume  In  deter- 
mining this  case.  Therefore,  from  what  we 
have  said,  we  think  the  Judgment  in  this 
case  should  be  reversed,  and  new  trial 
awarded. 

Judgment  reversed,  with  costs  to  the  ap- 
I>ellants,  and  new  trial  awarded. 


STATE  ex  rel.  EBERT  t.  IX>DEN,  Justice  of 

the  Peace. 

(Court  of  Appeals  of  Maryland.    Feb.  9,  1912.) 

1.  CoNSTrruTioNAL  Law  (|  287*)— Ddz  Pbo- 
CEss  OF  Law  —  REonLATioN  or  Movino 
Picture  Machine  Operators. 

Acts  1910,  c.  693,  providing  for  a  board  of 
examining  moving  picture  machine  operators, 
and  requiring  operators  of  such  machines  to 
submit  to  an  examination  by  the  board  and 
procure  a  license,  enacted  to  protect  the  pub- 
lic from  injury  resulting  from  tbe  operation  o( 
moving  picture  machines  by  incomi>etent  per- 
sons, is  valid  and  is  not  in  violation  of  tbe 
due  process  of  law  clause  of  the  fourteenth 
amendment  to  the  federal  Constitution  and 
state  Constitution  Bill  of  Rights,  art.  23. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  H  831,  905;  Dec  Dig. 
§  287.»] 

2.  Theaters  and  Shows  (t  3*)— Lioerses— 
Statdtobt  Regulations. 

Acts  1910,  c.  693,  creating  a  board  of  ex- 
amining moving  picture  machine  operators, 
providing  that  all  persons  engafced  at  the 
time  of  the  enactment  of  the  act  m  the  basi- 
ness  of  a  moving  picture  machine  operator 
shall  within  a  specified  time  comply  with  the 
act,  and  that  if  any  person  desires  to  ensage 
or  continue  in  the  business  he  must  apply  to 
the  board  for  a  license  and  submit  to  an  ex- 
amination as  to  his  qualification,  etc.,  in- 
cludes all  classes  of  moving  picture  machine 
operators  and  is  not  confined  to  that  class  of 
operators  in  business  at  the  time  of  the  pas- 
sage of  the  act 

[Ed.  Note.— For  other  cases,  see  Theaters 
and  Shows,  Cent  Dig.  i  3;    Dec.  Dig.  {  3.*] 

3.  Statutes  (5  107*)— Title— Sufficiency. 

Where  the  several  sections  of  a  statute 
refer  to  and  are  germane  to  the  same  subject- 
matter  which  is  described  in  tbe  title,  the 
statute  embraces  but  a  single  subject  within 
Const  art.  3,  {  29,  requiring  every  law  to  em- 
brace but  one  subject  which  shall  be  described 
in  the  title,  and,  though  the  title  must  indicate 
the  subject  of  the  act,  it  need  not  give  an  ab- 
stract of  its  contents  nor  mention  tbe  means 
by  which  the  general  purpose  is  to  be  accom- 
plished. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  ij  121-134;   Dec.  Dig.  i  107.*] 

4.  Statutes  (|  114*)— Title— Sufficibsct. 

Tbe  title  of  Acto  1010,  c.  693,  entitled, 
"An  act  to  add  a  new  article  to  the  Code  of 
Public  Local  Laws,  to  be  known  as  'moving 
picture  machine  operators,'  subtitle  'Balti- 
more city,'  and  be  numbered,"  does  not  em- 
brace more  than  one  subject  within  Const,  art 
3,  §  29,  requiring  every  law  to  embrace  bot 
one  subject  which  shall  be  described  in  the 
title,  and  the  provisions  of  the  act  providing 
for  a  board  of  examining  moving  picture  ma- 
chine operators  and  for  the  licensm^  of  such 
operators  by  tbe  board  after  examining  into 
their  qualifications  with  the  authority  of  the 
board  to  revoke  licenses,  and  imposing  a  fine 
for  operating  a  machine  without  a  license,  are 
germane  to  the  same  subject-matter  described 
in  the  title. 

[Ed.  Note.— For  other  cases,  see  Statntet, 
Cent  Dig.  i§  145-149;   Dec  Dig.  i  114.»] 

6.  Constitutional  Law  (S  63*)— Delega- 
tion of  Legislative  Power. 

Under  the  rule  that  the  state  may  dele- 
gate the  police  power  to  subordinate  boards 
and  commissions.  Acts  1910,  c  693,  empower- 
ing tbe  government  to  appoint  a  board  of  ex- 
amining moving  picture  machine  operators  in 
the  city  of  Baltimore  with  power  to  issue  and 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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revoke  licenses  to  operators,  is  not  invalid  as 
a  delegation  to  the  board  of  legislative  power 
contrary  to  Const.  Bill  of  Rights,  art.  & 

lEd.   Note.— For   other   cases,   see   Constitn- 
tional  Law,  Cent  Dig,  SS  108-114;   Dec.  Dig. 
|63.») 
6.  Ji'BY  (8  31*)— Rionr  to  Tkial  by  Juby— 

Statutes— Vali  dity. 

Acts  1910,  c.  693,  requiring  licenses  for 
operators  of  moving  picture  machines  and  im- 
posing a  fine  on  the  operation  of  machines 
without  a  license,  is  not  invalid  because  it 
vests  summary  jurisdiction  in  police  magis- 
trates and  justices  of  the  peace  to  try  and 
punish  violations  of  the  law  without  provid- 
ing for  trial  by  jury  or  for  an  appeal  to  a 
higher  court. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  SS  204-219;   Dec.  Dig.  $  31.»] 

Appeal  from  Baltimore  City  Conrt;  Tbos. 
Ireland  Elliott,  Judge. 

Certiorari  by  the  State  on  tbe  relation  of 
Frank  M.  Ebert  against  Daniel  J.  Loden,  a 
Justice  of  the  peace  presiding  at  the  Western 
Police  Station  in  tbe  city  of  Baltimore. 
From  an  order  quasbing  tbe  writ  and  re- 
uianding  the  case  to  the  justice  of  the  peace 
for  further  proceedings,  tbe  relator  appeals. 
Affirmed  in  part  and  reversed  in  part,  and 
case  remanded. 

Argued  before  BOYD.  C.  J.,  and  PEARCE, 
BURKE.  THOMAS,  STOCKBRIDGB,  and 
PATTISON,  JJ. 

Watson  E.  Sherwood  and  J.  Wallace  Bry- 
an, for  appellant.  Emory  L.  Stlncbcomb  and 
Isaac  Lobe  Straus,  for  appellee. 

PAOrriSON,  J.  In  this  case  tbe  relator, 
Frank  M.  Ebert,  on  the  22d  day  of  October, 
1910.  was  arrested  upon  a  warrant  charging 
him  witb  having  unlawfully  operated  a  mov- 
ing picture  machine  in  the  city  of  Baltimore 
without  having  first  secured  a  license  In  ac- 
cordance- witb  tbe  provisions  of  chapter  093 
of  the  Acts  of  1910  Of  tbe  General  Assembly 
of  Maryland,  and  when  carried  before  the 
respondent  a  police  magistrate  of  that  dty, 
be  protested  against  and  denied  tbe  jurisdic- 
tion and  authority  of  the  magistrate  to  find 
htm  guilty  of  any  punishable  offense  upon 
the  facts  alleged  In  the  warrant  for  the  rea- 
son that  said  alleged  act  of  Assembly  which 
he  was  charged  with  having  violated  was 
unconstitutional  and  void.  The  case  was 
from  time  to  time  postponed  until  on  tbe  6tb 
day  of  December,  1910,  tbe  relator,  after  un- 
Euccess^lly  protesting  against  tbe  Jurisdic- 
tion of  the  magistrate  for  tbe  reason  stated 
above,  asked  for  a  Jury  trial  which  was  re- 
fused bim,  but  the  Justice  .took  bis  recog- 
nizance for  his  appearance  before  him  at  a 
later  day  therein  named.  Before  tbe  case 
was  beard,  however,  the  relator  filed  bis 
petition  in  the  Baltimore  city  court  alleging 
the  facts  as  we  have  stated  and  further  al- 
leging therein:  First  That  tbe  said  act  of 
ISIO  violates  the  fourteenth  amendment  to 
tbe  Constitution  of  the  United  States  by  un- 
Jnstly.   arbitrarily,    and   unreasonably    dis- 


criminating against  the  petitioner  and  all 
others  In  like  situation  with  bim,  who  \^ere 
engaged  In  the  vocation  of  moving  picture 
machine  operator  in  tbe  city  of  Baltimore  at 
tbe  time  of  the  passage  of  said  act,  by  depriv- 
ing him  and  all  others  in  like  situation  with 
him  of  bis  and  their  liberties  and  property 
without  due  process  of  law,  and  denying  to 
him  and  them  the  equal  protection  of  tbe 
laws.  Second.  That  the  said  act  is  also  void 
for  the  reason  that  it  violates  tbe  Constitution 
of  Maryland:  (1)  For  the  reasons  assigned 
above  by  which  it  is  alleged  it  contravenes 
the  federal  Constitution.  (2)  "Because  it 
embraces  more  than  one  subject  and  its  sub- 
ject-matter is  not  sufilclently  described  in 
its  title."  (3)  It  assumes  unlawfully  to  dele- 
gate to  a  certain  board  of  examiners  at- 
tempted to  be  created  therein  legislative  pow- 
ers and  discretion,  contrary  to  article  8  of 
tbe  Bill  of  Rights  of  the  state  of  Maryland. 
(4)  Because  as  interpreted  it  vests  complete 
summary  jurisdiction  in  police  magistrates 
and  Justices  of  the  peace  of  Baltimore  city 
to  try  and  punish  violations  under  it  with- 
out providing  for  trial  by  jury  or  for  any 
appeal  to  a  higher  court. 

Tbe  petition  then  prays  the  court  to  is- 
sue its  writ  of  certiorari  commanding  the 
Justice.  Daniel  J.  Loden,  to  send  and  certlfj' 
to  such  court  the  record  of  the  proceeding  in 
the  case  together  with  the  writ  that  tbe 
jurisdiction  of  the  magistrate  might  be  in- 
quired into.  The  writ  was  Issued  as  prayed, 
to  which  a  return  was  made  and  filed  by  tbe 
Justice  of  tbe  peace  termed  tbe  defendant  in 
tbe  certiorari  proceedings,  and  by  him  a  mo- 
tion was  made  to  quash  the  writ.  Tbe  court 
after  hearing  argument  held  that  tbe  peti- 
tioner having  prayed  a  jury  trial  was  under 
tbe  act  entitled  to  a  trial  by  Jury,  and  thus 
passed  an  order  quashing  the  writ  and  re- 
manding the  case  to  the  Justice  of  tbe  peace 
for  further  proceedings  to  be  had  in  con- 
formity with  his  opinion  therein  expressed. 
It  Is  from  this  order  that  tbe  relator  has 
appealed. 

The  title  of  tbe  act  of  1910,  c.  893,  is:  "An 
act  to  add  a  new  article  to  the  Code  of  Pub- 
lic Local  Laws,  to  be  known  as  'moving  pic-' 
ture  machine  operators,'  subtitle  'Baltimore 
city,'  and  be  numbered."  Following  tbe  title 
are  several  "whereas"  clauses  in  which  at- 
tention is  called  to  the  danger  to  life  and 
property  incident  to  tbe  use  of  explosives  in 
tbe  operation  and  management  of  moving  pic- 
ture machines  by  careless  and  incompetent 
operators  and  to  the  necessity  for  the  enact- 
ment of  a  law  "by  which  none  but  persons 
who  are  skilled  in  tbe  avocation  of  operating 
moving  picture  machines  or  electrical  pro- 
jecting apparatus  should  be  allowed  to  pur- 
sue that  calling,  and  to  that  end  a  board  of 
examining  moving  picture  machine  operators 
should  be  created  whose  duty  it  shall  be  to 
examine  moving  picture  machine  operators 
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desiring  to  follow  that  trade  and  give  such 
as  may  possess  the  proper  requisites  a  prop- 
er certificate  of  proficiency."  Thereafter  fol- 
low the  seven  sections  of  the  act.  The  first 
section  is  the  enacting  clause.  The  second 
section  defines  the  meaning  of  the  term  "mov- 
ing picture  machine." 

The  third  section  "provides  that  the  Gover- 
nor "shall  biennially  appoint  In  and  for  Bal- 
timore city  three  persons,  one  from  the  Board 
of  Fire  Underwriters'  Association,  one  mas- 
ter electrician  to  represent  the  building  In' 
specter's  oflSce  of  the  city  of  Baltimore,  and 
one  moving  picture  machine  operator,  all  of 
whom  have  had  not  less  than  five  years'  ex- 
perience at  the  business  and  who  have  resid- 
ed in  Baltimore  city,  state  of  Maryland,  for 
.  a  period  of  not  less  than  two  years  next  pre- 
ceding their  appointment,  who  shall  be  known 
as  the  Board  of  Examining  Moving  Picture 
Machine  Operators." 

Section  4  provides  that  "all  persons  who  at 
the  time  of  the  enactment  of  this  act  are  en- 
gaged In  the  business  of  a  'moving  picture 
machine  operator'  In  the  city  of  Baltimore,  as 
described  in  section  2  of  this  act,  shall  with- 
in sixty  days  after  the  first  day  of  May, 
1910,  comply  with  all  the  provisions  of  this 
act;  otherwise  they  shall  be  guilty  of  a  mis- 
demeanor, and,  upon  conviction  before  a  Jus- 
tice of  the  peace  or  a  police  justice,  be  fined 
a  sum  not  less  than  ten  dollars,  nor  more 
than  fifty  dollars,  for  each  day  or  fraction 
thereof  that  they  shall  pursue  the  business 
'moving  picture  machine  operator'  in  the  city 
of  Baltimore,  and.  If  said  fine  Is  not  paid, 
he  shall  be  subject  to  Imprisonment  for  nine- 
ty days,  or  both,  at  the  discretion  of  the 
Judge." 

By  section  5  It  Is  provided  that:  "If  any 
such  person  desires  to  engage  or  continue  in 
said  business  of  'moving  picture  machine  op- 
erator' after  the  passage  of  this  act  he  shall 
apply  to  the  board  provided  for  in  section  3 
of  this  act  for  a  license  and  submit  to  an  ex- 
amination as  to  his  qualification  before  said 
board:  and  *  *  *  If  the  said  board  shall 
find  after  due  examination,  that  the  said  ap- 
plicant for  a  license  possesses  a  reasonable 
knowledge  of  the  'moving  picture  machine 
operator'  business  and  electricity,  then  the 
said  board  shall,  upon  the  payment  of  the 
fee  herein  provided  for,  issue  to  said  ap- 
plicant a  license  for  a  term  of  not  more 
than  one  year,  and  shall  keep  a  record  of  all 
licenses  so  Issued;  and  no  person  shall  be 
granted  a  license  who  has  not  reached  the  age 
of  21  years  and  makes  oath  to  such  fact,  and 
has  served  at  least  one  year  with  a  licensed 
moving  picture  machine  operator  In  the  busi- 
ness. •  •  •  No  person  granted  a  license 
under  the  provisions  of  this  act  shall  operate 
a  moving  picture  machine  or  electrical  pro- 
jecting apparatus  after  the  expiration  of 
said  license  or  after  said  license  shall  have 
been  suspended  or  revoked  as  herein  provid- 
ed, unless  the  said  license  or  renewal  of 


same  shall  have  been  received  as  herein  pro- 
vided. This  action  also  names  an  original 
as  well  as  the  renewal  fee  to  be  paid  for  li- 
censes so  granted." 

Section  6  vests  in  the  Board  of  Examining 
Moving  Picture  Operators  the  power  to  sus- 
pend or  revoke  the  license  of  any  operator 
who  is  negligent  in  the  operation  of  his  ma- 
dilne  or  who  operates  It  In  a  manner  dan- 
gerous to  the  safety  of  life  or  property,  bat 
this  power  Is  to  be  exercised  only  after  full 
opportunity  Is  afforded  the  party  chained  to 
be  present  in  person,  or  by  counsel,  and  make 
any  defense  he  may  have,  and  then  only  sub- 
ject to  the  restriction  and  limitation  there- 
in named. 

Section  7  states  the  amount  to  be  paid  to 
the  Board  of  Examiners  for  their  services 
and  directs  that  it  together  with  certain  ex- 
penses therein  named  be  paid  out  of  the 
funds  received  from  the  Issuance  of  licenses, 
and  further  directing  that  the  surplus.  If 
any,  from  such  source  be  v&id  over  to  the 
state  treasurer.  It  also  provides  for  the 
times  of  meeting  of  said  board  and  the  no- 
tice to  be  given  by  them  of  such  meeting. 

[t]  Taking  up  the  objections  urged  against 
the  validity  of  this  statute,  which  the 
defendant  is  here  charged  with  having  vio- 
lated, we  will  first  consider  the  objection 
that  It  contravenes  the  fourteenth  amend- 
ment to  the  federal  Constitution,  and  the 
twenty-third  article  of  the  Bill  of  Rights  of 
this  state,  both  of  which  declare  that  no  per- 
son shall  be  deprived  of  his  life,  liberty,  or 
property  without  due  process  of  law.  These 
constitutional  safeguards  have  been  so  fully 
considered  and  discussed  not  only  by  the  Su- 
preme Court  of  the  United  States,  but  by 
this  court  as  well,  that  the  proper  construc- 
tion to  be  placed  thereon  when  attempted  to 
be  applied  tn  cases  of  this  character  seems  to 
be  well  settled  and  established.  Dent  v.  W. 
Virginia,  129  U.  S.  114,  9  Sup.  Ct.  231,  32  L. 
Ed.  623;  Barbier  v.  Connolly,  113  U.  S.  27, 
5  Sup.  Ct  357,  28  I*  Ed.  923;  Magler  v. 
Kansas.  123  U.  S.  623.  8  Sup.  Ct  273,  31  L. 
Ed.  205;  Soon  Hing  v.  Crowley,  113  U.  S.  703, 
5  Sup.  Ct  730,  28  L.  Ed.  1145;  Powell  v. 
Pennsylvania,  127  U.  S.  678,  8  Sup.  Ct  992, 
1257,  32  L.  Ed.  253;  Shiger  v.  State,  72  Md. 
464,  19  Atl.  1044,  8  L.  B.  A.  551;  State  v. 
Broadbelt  89  Md.  565,  43  Atl.  771,  45  L.  R. 
A.  433,  73  Am.  St  Rep.  201;  SchoUe  v.  State. 
90  Md.  729,  46  Atl.  326,  50  L.  R.  A.  411: 
State  V.  Hyman,  98  Md.  596,  57  AtL  6,  64 
L.  R,  A.  637,  1  Ann.  Cas.  742;  Watson  v. 
State,  105  Md.  650,  66  AU.  035. 

It  is  plain  that  the  act  In  question  was 
passed  for  the  purpose  of  protecting  the  pub- 
lic from  the  consequent  injury  and  loss  to 
life  and  property  resulting  from  the  opera- 
tion of  moving  picture  machines  by  incom- 
petent persons. 

In  the  case  of  Singer  ▼.  State,  supra,  simi- 
lar requirements  and  restrictions  were  by 
statute  imiwsed  upon  plumbers  of  Baltimore 
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city.  There  the  court  said:  "Ab  to  the  com- 
mon and  ordinary  occupations  of  life,  little 
or  no  legislation  may  be  necessary;  but  U 
the  occnpation  or  calling  be  of  such  a  char- 
acter as  to  require  a  special  course  of  study, 
or  training,  or  experience,  to  qualify  one  to 
pursue  such  occupation  or  calling  with  safe- 
ty to  the  public  interests,  no  one  questions 
the  power  of  the  Legislature  to  Impose  such 
restraints  and  prescribe  such  requirements  as 
it  may  deem  proper  for  the  protection  of  the 
public  against  the  evils  resulting  from  inca- 
pacity and  ignorance.  And  neither  the  four- 
teenth amendment  ot  the  federal  Constitution 
nor  article  23  of  the  Bill  of  Rights  of  the 
Constitution  of  this  state  was  designed  to 
limit  or  restrain  the  exercise  of  this  power. 
*  •  •  We  all  know  that  in  a  large  city 
like  Baltimore,  with  its  extensive  system  of 
drainage  and  sewerage,  the  public  health 
largely  depends  upon  the  proper  and  efficient 
manner  in  which  the  plumbing  work  is  ex- 
ecuted. And,  this  being  so,  the  Legislature 
not  only  has  the  power,  but  it  is  eminently 
wise  and  proper  that  it  should  provide  some 
mode  by  which  the  qualification  of  persons 
engaged  in  that  business  shall  be  determined. 
Such  an  act  is  but  the  ordinary  exercise  of 
the  police  power  of  the  state  and  does  not 
violate  in  any  sense  the  constitutional  rights 
of  the  traverser." 

The  danger  to  life  and  property  incident 
to  the  use  of  moving  picture  machines  when 
operated  by  incompetent  persons  is  known 
to  all.  The  films  used  in  connection  with  the 
machine  are  highly  explosive  and  dangerous 
in  their  character,  and  if  not  properly  man- 
aged and  cared  for  are  liable  to  explode. 

In  large  cities  compactly  built  like  Balti- 
more, there  exist  possibilities  of  immense 
loss  of  property  by  fire  as  was  shown  by  the 
great  fire  of  19M  which  swept  the  business 
section  of  the  city  and  destroyed  property 
worth  many  millions  of  dollars.  Moreover, 
in  large  cities  moving  picture  machines  are 
usually  operated  in  large,  crowded  rooms  or 
halls  filled  with  a  constantly  changing  assem- 
blage, largely  composed  of  women  and  chll- 
-dren,  and  where  in  the  event  of  explosion  or 
fire  excitement  and  panic  usually  follow  re- 
sulting In  great  loss  of  life.  Therefore  every 
reasonable  and  proper  precaution  and  safe- 
guard should  be  taken  to  prevent  or  lessen 
the  possibilities  of  fires  so  destructive  and 
disastrous  In  their  consequHices.  It  was  to 
prevent  or  lessen  explosions  and  fires  and  to 
avoid  the  consequences  mentioned  that  this 
act  was  passed  providing  a  mode  by  which 
the  qualification  of  moving  picture  machine 
operators  operating-  machines  in  the  city  of 
Baltimore  shall  be  determined.  The  act  was 
to  protect  the  people  of  Baltimore  city 
against  the  consequences  resulting  from  the 
work  of  lncomi>etent  moving  picture  machine 
-operators  and  was  passed  in  the  exercise  of 
the  police  power  of  the  state,  and  does  not 
Js  our  opinion  violate  titber  the  federal  or 


state  Constitution.  Singer  v.  State,  supra; 
State  V.  Broadbelt,  supra. 

[2]  It  is  contended,  however,  by  the  rela- 
tor, that  the  act  complained  of,  as  construed 
by  him,  applies  only  to  those  persons  who 
were  at  the  time  of  the  passage  of  the  act 
engaged  in  the  business  of  moving  picture 
machine  operators  of  Baltimore  city,  and  not 
to  those  who  were  not  at  the  6lme  of  its  pas- 
sage engaged  in  said  business,  but  who  have 
since  become  engaged  therein,  or  who  may 
now  or  hereafter  wish  to  engage  In  said  busi- 
ness; and  by  reason  of  this  alleged  discrimi- 
nation between  the  classes  mentioned,  which 
classification  he  alleges  is  unreasonable  and 
arbitrary,  the  act  is  in  violation  of  both  the 
federal  Constitution  and  the  Bill  of  Rights 
of  this  state.  We  cannot  adopt  the  conten- 
tions of  the  relator  for  tn  our  opinion  he  Im- 
properly construes  the  statute  in  holding  that 
it  does  not  apply  to  both  dassea  of  persons 
mentioned  by  him. 

It  is  true  that  section  4  of  the  act  applies 
only  to  those  persons  who  were  engaged  in 
the  business  of  moving  picture  machine  oper- 
ators at  the  time  of  its  enactment,  and  by  Its 
provisions  they  were  given  60  days  after  the 
1st  day  of  May,  1910  (from  and  after  which 
date  the  statute  became  effective),  with  hi 
which  to  procure  the  license  required  by  the 
succeeding  section  of  the  act.  These  persons 
were  permitted  to  continue  In  said  business, 
without  violating  the  statute.  If  they  at  any 
time  before  the  expiration  of  the  said  60 
days  procured  such  license.  It  was  only  up- 
on their  failure  to  obtain  the  license  within 
that  time  that  their  continuance  in  business 
thereafter,  without  such  license,  was  made  a 
misdemeanor  by  the  statute,  subjecting  them 
upon  conviction  to  the  payment  of  a  fine  of 
not  less  than  $10  nor  more  than  $50  for  each 
day  or  fraction  thereof  that  they  thereafter 
pursued  said  business. 

Before  a  license  could  be  procured,  it  was 
made  necessary  by  the  statute  that  the  ap- 
plicant should  submit  to  an  examination  to 
be  made  by  the  board  of  examiners.  The  ap- 
plicant therefore  was  subject  to  all  the  nec- 
essary delays  incident  to  such  examination 
before  a  license  could  be  obtained  by  him,  if 
successful  In  his  examination.  Thus  a  pro- 
vision such  as  is  found  in  section  4  of  this 
act  would  seem  to  be  necessary,  for  without 
it  places  of  andusement  where  moving  picture 
machines  were  operated  at  the  time  of  the 
enactment  of  the  statute  would  have  to  be 
closed  immediately  upon  the  act  becoming 
effective  and  before  a  license  could  be  pro- 
cured under  the  act  It  was  to  prevent  this, 
no  doubt,  that  this  provision  was  inserted  in 
the  statute,  and  thus  it  had  application  only 
to  those  persons  who  were  in  the  business 
at  the  time  of  the  enactment  of  the  statute. 
But,  as  we  construe  the  statute,  section  5 
applies  to  both  classes;  that  is,  to  those  that 
were  in  business  at  the  time  of  its  enactment 
as  well  as  to  those  not  at  that  time  In  b'usl- 
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ness,  bat  who  thereafter  wished  to  engage 
therein. 

Section  6  provides  that  "If  any  sncb  per- 
son desires  to  engage  or  continue  In  said 
business  of  'moving  picture  machine  operator' 
after  the  passage  of  this  act  he  shall  apply 
to  the  board  provided  for  in  section  3  of  this 
act  for  a  license  and  submit  to  an  examina- 
tion as  to  his  qualification  before  said 
board,"  etc.  The  relator  tn  construing  the 
language  of  this  section  contends  that  by 
"such  person"  Is  meant  such  persons  only  as 
are  Included  within  the  provisions  of  the 
immediately  preceding  section  of  the  act,  or 
section  4,  and,  as  that  section  applies  only  to 
those  persons  who  were  in  business  at  the 
time  of  the  enactment  of  the  statute,  -this 
section  likewise  applies  only  to  that  class  of 
persons  and  not  to  those  who  should  there- 
after desire  to  engage  in  said  business  and 
who  were  not  in  such  business  at  the  time 
of  the  enactment  of  the  statute.  This  we 
think  is  not  a  proper  construction  of  this 
section  of  the  act. 

The  preamble  or  "whereas"  clauses  of  the 
act  point  out  the  danger  to  life  and  property 
resulting  from  the  use  of  moving  picture  ma- 
chines when  operated  by  careless  and  incom- 
petent persons,  and  then  declares,  as  we  have 
said  before,  "that  a  law  (should)  be  enacted 
by  which  none  but  persons  who  are  skilled  in 
the  avocation  of  operating  moving  picture 
machines  or  electrical  projecting  apparatus 
should  be  allowed  to  pursue  that  calling  and 
to  that  end  a  board  of  examining  moving 
picture  machine  operators  should  be  created, 
whose  duty  it  shall  be  to  ej'amtne  moving 
picture  machine  operators  desiring  to  follow 
that  trade,  and  give  such  as  may  possess 
proper  requisites  a  proiier  certificate  of  pro- 
ficiency." From  this  language  it  is  shown 
that  all  classes  of  moving  picture  machine 
operators  were  Intended  to  be  included  with- 
in the  provisions  of  the  act.  "None  but  per- 
sons skilled  in  the  avocation"  were  by  it 
permitted  to  pursue  that  calling,  and  aU  op- 
erators are  required  to  submit  to  the  exami- 
nation provided  for  by  this  statute  and  to  ob- 
tain a  license  before  engaging  or  continuing 
In  such  avocation.  Moreover,  the  language  is 
"if  any  such  person  desire  to  engage  or  con- 
tinue tn  said  business"  he  shall  apply  for  li- 
cense as  the  statute  directs.  It  will  thus  be 
seen  that  it  embraces  within  its  provisions, 
not  only  those  that  desire  to  continue  in  the 
business,  but  includes  as  well  those  who  de- 
sire to  engage  in  such  business.  In  our  opin- 
ion this  language  is  sufiicieutly  comprehen- 
sive to  include  all  classes  of  moving  picture 
machine  operators  and  is  not  confined  to  that 
class  of  operators  who  were  in  business  at 
the  time  of  the  enactment  of  the  statute  aa 
claimed  by  the  relator. 

It  is  also  urged  against  the  statute  that  its 
title  is  insufficient  because  (1)  it  embraces 
more  than  one  subject,  and  (2)  that  the  sub- 
ject-matter of  the  act  is  not  sufficiently  de- 


scribed In  the  title.  We  bare  already  In  this 
opinion  set  out  the  title  in  full  and  have 
given  at  least  the  substance  of  the  provisions 
of  the  statute,  and  therefore  it  is  unnecessary 
for  us  to  do  so  again.  The  requirement  of 
the  Constitution  (article  8,  {  29)  in  respect  to 
this  objection  is  that  "every  law  macted  by 
the  General  Assembly  of  Maryland  shall  em- 
brace but  one  subject,  and  that  aball  be  de- 
scribed in  the  title." 

[S,  4]  In  Baltimore  ▼.  Belts,  60  Md.  574. 
this  court  in  construing  this  section  of  the 
Constitution  said:  "If  several  sections  of  the 
law  refer  to  and  are  germane  to  the  same 
subject-matter  which  is  described  in  Its  title, 
it  is  considered  as  embracing  but  a  single 
subject  and  as  satisfying  the  requirements  of 
the  Constitution  in  this  respect.  W'hile  the 
title  must  indicate  the  subject  of  the  act,  it 
need  not  give  an  abstract  of  its  contents,  nor 
need  it  mention  the  means  and  method  by 
which  the  general  purpose  is  to  be  accom- 
plished." Applying  this  rule  of  construction 
to  the  title  of  the  act  here  involved,  we  do 
not  find  it  defective  for  either  of  the  reasons 
urged  against  It 

[i]  As  to  the  third  objection  made  against 
the  act,  which  objection  is  not  referred  to  or 
mentioned  in  the  brief  of  the  appellant,  we 
think  it  unnecessary  to  do  more  than  refer  to 
the  case  of  Downs  v.  Swann,  111  Md.  53,  73 
Atl.  663,  23  L.  R.  A.  (N.  S.)  739,  134  Am.  St. 
Rep.  586,  and  the  cases  there  cited.  In  that 
case  the  court  speaking  through  the  late 
Judge  Schmucker  said:  "It  has  also  been 
settled  by  numerous  decisions  that  the  state 
may  delegate  the  police  power  to  subordinate 
boards  and  commissions,  and  that  the  rea- 
sonable and  Just  exercise  by  them  of  the  del- 
egated power  will  be  upheld."  Beetz  v. 
Michigan,  188  U.  S.  605,  23  Sup.  Ct  390,  47 
L.  Ed.  563;  Singer  v.  State,  72  Md.  464,  1» 
Atl.  1044,  8  L.  R.  A.  561;  State  v.  Broadbelt. 
89  Md.  565,  43  Atl.  771,  45  L.  R.  A.  433.  73 
Am.  St  Rep.  201;  State  v.  Knowles,  90  Md 
646,  45  Atl.  877,  49  L.  R.  A.  695;  ScboUe  T. 
State,  90  Md.  729,  46  Ail.  326,  50  L.  R.  A. 
411;  Watson  y.  State,  105  Md.  650,  66  AtL 
635. 

[6]  We  have  now  reached  the  fourth  and 
last  objection  urged  against  the  act  whicb 
is  that  It  vests  summary  Jurisdiction  in  the 
police  magistrates  and  Justices  of  the  peace 
of  Baltimore  city  to  try  and  punish  viola- 
tions under  it  without  providing  for  trial  by 
Jury  or  for  an  appeal  to  a  higher  court  We 
find  this  subject  fully  discussed  in  the  case 
of  State  V.  Glenn,  54  Md.  572.  In  that  case 
the  defendant  was  by  a  Justice  of  the  peace 
of  this  state  convicted  upon  the  charge  of  be- 
ing a  vagrant,  habitually  disorderly  person, 
and  was  by  the  Justice  sentenced  to  the  Marr 
land  House  of  Correction  for  the  period  of 
six  months.  The  defendant  was  afterwards 
discharged  from  the  instltutlwt  to  which  sbe 
had  been  sentenced  under  a  writ  of  habeas 
corpus;    the  Judge  discharging  her,  holding 
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that  the  Jorisdlctioa  under  which  she  had 
been  convicted  was  unconatltutionally  confer- 
red, and  therefore  the  conviction  was  a  nul- 
lity. When  the  case  reached  this  court,  one 
of  the  questions  presented  was  whether  the 
Legislature  could  confer  upon  the  Justices  of 
the  peace  of  this  state  summary  Jurisdiction 
to  try  and  convict  a  party  of  an  offense  .■juch 
as  that  with  which  the  prisoner  was  charged. 
Judge  Alvey  In  discussing  the  question  thus 
presented,  after  referring  to  similar  statutes 
In  England  by  which  summary  Jurisdiction 
was  given  to  Justices  of  peace  to  try  like  of- 
fenses, and  where  the  punishment  prescribed 
by  such  statute  was  Imprisonment  and  hard 
labor,  said:  "That  the  exercise  of  the  sum- 
mary jurisdiction,  therefore,  is  not  in  Eng- 
land at  least  regarded  as  being  in  violation 
of  the  fundamental  guaranties  of  the  rights 
and  liberties  of  the.  people;  and  the  personal 
liberty  of  the  subject  at  this  day  is  as  well 
and  Jealously  protected  in  England  as  in  any 
other  country  where  the  principles  of  magna 
charta  and  of  the  common  law  are  enforced. 
The  Judge  then,  after  naming  a  number  of 
the  English  statutes  that  conferred  summary 
Jurisdiction  upon  Justices  of  the  peace,  stated 
that  "these  statutes  have  been  in  force  here 
from  our  earliest  history  and  are  still  in 
force,  and  we  are  not  aware  that  it  has  even 
been  supposed  that  these  provisions  were  in 
any  way  restrained  or  controlled  by  the  dec- 
laratory provisions  In  the  Declaration  of 
Rights.  There  are  a  great  many  statutes  upon 
the  statute  books  relating  to  a  great  variety 
of  subjects  prescribing  fines,  penalties,  and 
forfeitures  as  punishment,  for  doing  or  omit- 
ting to  do  certain  things,  and  by  many  of 
those  statutes  Jurisdiction  has  been  given  to 
Justices  of  the  peace,  from  whose  judgments 
no  appeal  was  provided  for  until  within  a 
comparatively  recent  period.  The  opinion 
also  refers  to  the  act  of  1777,  c  6,  known  as 
the  Fines  and  Penalties  Act,  which  was  pass- 
ed at  the  first  session  of  the  state  Legislature 
after  the  adoption  of  the  Declaration  of 
Rights  and  the  Constitution  of  1776;  and  al- 
so the  statutes  of  1781,  c.  13,  and  1785,  c.  47, 
in  regard  to  bastardy,  and  in  which  reference 
It  says  of  them  that  "these  statutes  have  all 
coexisted  with  the  several  Constitutions  of 
the  state;  and  in  various  cases  that  have  oc- 
curred. Involving  these  provisions,  we  have 
never  heard  it  contended  that  the  proceedings 
thereby  authorized  were  not  constitutional, 
because  the  trial  by  Jury  was  not  provided 
for,  either  In  the  first  Instance  or  by  ap- 
peal." 

In  State  v.  Ward,  »5  Md.  121,  51  Atl.  848, 
the  defendant  was  convicted  before  a  Justice 
of  the  peace  for  violation  of  certain  sections 
of  the  public  local  laws  of  Anne  Arundel 
county,  amended  by  chapter  582  of  the  Acts 
of  1892,  which  regulated  the  shooting  of  wild 
fowl  in  said  county.  The  statute  provided 
for  the  obtaining  of  licenses  to  place  blinds 


and  shoot  th^efrom,  and  also  made  It  unlaw- 
ful to  establish  blinds  nearer  to  other  blinds 
than  the  distance  therein  given,  and,  upon 
conviction  before  a  Justice  of  the  peace  for 
the  violation  of  any  of  the  foregoing  provi- 
I  slons,  the  statute  imposed  a  fine  of  not  less 
I  than  $5  nor  more  than  $25  for  each  offense, 
with  the  additional  fine  upon  the  owner  of 
j  the  blind  placed  nearer  to   the  already  es- 
I  tablisbed  blind  than  the  distance  allowed  in 
I  the  statute  the  sum  of  $5  for  each  week  such 
I  blind   remained,  after  due  notice  given   to 
I  such  owner  by  the  owner  of  the  previously 
.  established  blind  to  remove  the  same.     No 
right  of  appeal  was  given  by  the  statute,  and 
!  this  court  In  that  case  said:    "Where  the  Ju- 
j  risdlction  has  been  conferred  by  special  stat- 
,  ute,   the   alleged   offender   has   no   right   to 
call  for  a  Jury  unless  there  is  something  in 
I  the  act  directing  to  the  contrary.    There  be- 
:  ing  nothing  in  the  act  that  confers  upon  the 
I  party  charged  the  right  to  demand  of  the 
Justice  a  Jury  trial,  it  follows  that  the  Justice 
'  has  Jurisdiction  to  hear  and  finally  determine 
the  charge  set  out  in  the  warrant" 

Upon  the  authority  of  the  cases  cited  we 
are  unable  to  find  that  the  Jurisdiction  con- 
ferred upon  Justices  of  the  peace  by  the  stat- 
I  ute  here  questioned  violates  the  constitution- 
al provisions  mentioned  by  the  relator  In  this 
;  his  fourth  contention.  The  Justice  of  the 
peace  before  whom  the  relator  was  carried 
had  Jurisdiction  to  finally  hear  and  deter- 
mine the  charge  under  which  he  was  arrest- 
ed, but  we  do  not  think  the  relator  was  enti- 
tled to  a  Jury  trial  as  prayed  by  him.  There- 
fore the  learned  court  below  in  our  opinion 
erred  in  holding  that  he  was  so  entitled  and 
in  remanding  the  case  to  the  Justice  with  di- 
rections to  him  that  he  "grant  unto  the  peti- 
tioner his  prayer  for  a  trial  by  Jury." 

The  counsel  of  the  relator  have  urged  oth- 
er objections  to  the  validity  of  this  statute 
and  have  pointed  out  a  number  of  alleged  de- 
fects and  omissions  therein,  all  of  which  we 
have  carefully  considered,  but  we  do  not 
think  they  go  to  the  extent  of  rendering  the 
statute  void,  although  they  show  a  great 
want  of  thought  and  skill  in  the  drafting  of 
the  bill.  We  therefore  suggest,  inasmuch  as 
the  Legislature  is  now  in  session,  that  the 
statute  be  amended  by  supplying  the  omissions 
i  and  by  removing  'therefrom  the  uncertain 
!  features  or  provisions  of  the  act  so  that  it 
j  may  be  more  easily  understood  and  enforced. 
'  As  the  order  of  the  court  below  not  only 
quashes  the  writ  of  certiorari  and  remands 
the  case  to  the  Justice  of  the  peace,  but  also 
directs  Mm  to  grant  unto  the  petitioner  hli 
prayer  for  a  trial  6y  jury,  we  will  affirm  in 
part  and  reverse  In  part  the  order  of  the  low- 
er court  and  remand  the  case. 

Order  affirmed  in  part  and  reversed   in 
part,    and    case    remanded.      The    appellant 
;  Frank  M.  Ebert  to  pay  the  costs  above  and 
'.  below. 
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HAGBESTOWN  BREWING  CO.  v.  GATES. 
(Court  of  Appeals  of  Maryland.    Jan.  31, 1912. ) 

1.  CouBTS  (8  14*)—JuBiaDicTioN— Actions 
Betwekn  Nonbesidenkj  and  Fobeion  Cob- 
P0RATI0N8 — Statutes. 

Under  Acts  1908,  c.  240,  5  67,  authorizing 
any  person  or  corporation,  resident  or  nonres- 
ident, to  sue  any  foreign  corporation  regularly 
doing  business  in  the  state  for  any  cause  of  ac- 
tion, a  nonresident  may  sue  a  foreign  corpora- 
tion in  the  courts  of  the  state  on  any  cause  of 
action,  and  is  not  confined  to  cases  in  which  the 
cause  of  action  arose,  or  the  subject  of  the 
action  was  situated,  in  the  state,  as  was  the 
case  under  Code  Pub.  Gen.  Laws  1904,  art.  23, 
{  411. 

[Ed.    Note.— For    other    cases,    see    Courts, 
Cent.  Dig.  {  39;   Dec.  Dig.  |  14.*] 

2.  Courts  (J  14*)— Jubisdichon— Actions 
AOAINST  Foreign  Corporations— Statutes. 

Acts  1908,  c.  240,  I  67,  authorizing  any 
person  or  corporation,  resident  or  nonresident, 
to  sue  any  foreign  corporation  regularly  doing 
business  in  the  state  for  any  cause  of  action, 
is  not  repealed  or  modified  by  Acts  1908,  c. 
309,  providing  that  any  foreign  corporation 
shall  be  liable  to  suit  in  any  or  the  courts  of 
the  state  on  any  dealings  therein  and  also  shall 
be  liable  to  suit  on  any  controversy  which  may 
arise  between  it  and  any  resident  of  the  state. 

[Ed.  Note. — For  other  cases,  see  Courts, 
Cent  Dig.  {  39;   Dec.  Dig.  8  14.*] 

3.  Corporations  (|  B19*)— Civn,  Actions— 
Presumptions— Contract  Not  Ultra  Vires. 

Where  the  declaration,  in  an  action  against 
a  corporation  on  a  contract  of  guaranty,  alleg- 
ed that  the  contract  was  executed  by  the  cor- 
poration by  its  agent  while  acting  within  the 
scope  of  bis  authority,  and  the  corporation  in 
its  plea  admitted  that  it  was  authorized  to 
guarantee  the  obligations  of  others  for  a  valu- 
able consideration  moving  to  it,  the  court,  in 
the  absence  of  any  proof  to  the  contrary,  must 
presume  that  the  contract  was  made  under  the 
conditions  specified  and  was  not  invalid  as  ul- 
tra vires. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  |g  2085,  2088-2093;  Dec. 
Dig.  i  519.»] 

4.  Corporations  (|  416*)— Officers— Implied 
Authoritt— Contracts  of  Guabantt. 
Where  the  president  and  manager  of  a 
foreign  corporation,  authorized  to  malce  and  sell 
beer  and  to  guarantee  the  obligations  of  others 
for  a  consideration  moving  to  it,  executed,  in 
the  name  of  the  corporation,  a  contract  guai^ 
anteein^  the  obligation  of  the  buyer  of  a  liq- 
uor business  to  pay  the  seller  the  price  there- 
of In  consideration  of  the  buyer  agreeing  to 
sell  exclusively  the  beer  of  the  corporation, 
the  contract  was  within  the  implied  authority 
of  the  president  and  manager,  having  for  its 
inirpose  the  sale  of  the  beer  of  the  corpora- 
tion. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  {{  1623-162i>;  Dec.  Dig.  | 
416.*] 

6.  Trial  ({  260*)— Instructions— Refusal 
OF  Instructions  Covered  bt  Chabqb 
Given. 

It  is  not  error  to  refuse  a  requested  charge 

fully  covered  by  a  charge  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i$  651-459;    Dec.  Dig.  §  260.*) 


6.  Witnesses  «  269»)-CBOB8-BxAMnrATi0N 
—Extent. 

The  cross-examination  of  a  witness  hav- 
ing no  reference  to  the  matter  testified  to  by 
the  witness  in  chief  is  properly  excluded. 

r^^^^ ■^.°^^^r'^"^  "f^^''  cases,  see  Witnesses. 
Cent  Dig.  §§  949-954;   Dec  Dig.  f  289.*] 

7.  Exceptions,    Bill   of   (§   24»)— Separah 
Bills— Rulings  on  Evidence. 

Each  ruling  on  evidence  must  be  present- 
ed by  a  separate  bill  of  exceptions,  and  a  bill 
of  exceptions,  including  more  than  one  excep- 
tion to  mkngs,  will  not  be  considered  on  ap- 
peal. 

t»[i?^V  ^**r~l!?'  ?*5*'  <'*se»'  see  Exceptions, 
Bill  of.  Cent  Dig.  {  31;  Dec.  Dig.  |  24.*] 

^•»9°"t^°"-*"°^^    <*    432*)-Cowtbact»-Ul- 

TBA  Vires— Evidence. 

In  an  action  against  a  corporation  on  a 
contract  executed  in  its  name  by  its  president 
and  manager,  the  by-laws  of  the  corporation 
detning  the  powers  of  the  president  and  gen- 
eral manager  are  inadmissible  as  asainst  plain- 
tiff having  no  knowledge  of.  the  by-laws. 

[Ed.   Note.— For  other  cases,   see   Corpora- 

?f&';  ?ISl;^^c!'iil!V^^]'''''  "'^''•- 

9.  Corporations    (S   519*)— Contbactb— Va- 
lidity—Evidence. 

Where  a  corporation,  when  sued  on  a  con- 
tract executed  by  its  president  and  manager, 
insisted  that  such  officer  was  not  authorized 
to  malce  the  contract,  evidence  of  a  proposi- 
tion by  plaintiff  to  release  the  corporation 
from  any  liability  on  specified  conditions  was 
inadmissible. 

[Ed.  Note^For  other  cases,  see  Corpora- 
I  519  *^*°*"  **  ^°^'  2088-2083;   Dec.  Dig. 

Appeal  from  Circuit  Court,  Allegany 
County;    Robert  R.  Henderson,  Judge. 

Action  by  George  E.  Gates  against  the 
Hagerstown  Brewing  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PEARCE,  BURKE,  THOMAS.  PAT- 
TISON,  URNBR,  and  STOCKBRIDGE,  JJ. 

Alexander  R.  Hagner  and  Albert  A.  Donb. 
for  appellant  A.  C.  Strlte  and  F.  G.  Wag- 
aman,  for  appellee. 

THOMAS,  J.  The  appeal  in  this  case  Is 
from  a  judgment  recovered  against  the  Hag- 
erstown Brewing  Company,  a  corporation 
(appellant),  on  two  contracts  executed  In  its 
name  by  Its  president  and  general  manager. 
Indorsed  on  and  guaranteeing  the  pajment 
of  two  single  bills  of  one  Kurtz  In  favor  of 
the  appellee,  each  for  the  sum  of  $500,  and 
both  dated  the  18th  of  November,  1907 ;  one 
payable  27  months  after  date,  and  the  other 
payable  30  months  after  date. 

The  case  was  Instituted  in  the  circuit 
court  for  Washington  county,  and  the  dec- 
laration contained  five  of  tbe  common  counts 
and  four  special  counts.  The  sixth  count 
charges  that  the  plaintiff  was  the  owner  of 
a  stock  of  goods,  fixtures,  etc.;  that  Kurtx 
desired  to  purchase  tbe  same  and  to  give  in 
part  payment  therefor  his  promissory  note 
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-under  86al  or  single  bill  for  $500,  dated  No- 
vember 18,  1907,  and  payable  27  months  after 
date;    that  the  defendant,  "by  Its  servants 
and  agents,  while  acting  within  the  8cor>e 
■of    their    anthority,    promised    and   agreed 
with"  the  plahitlff  that  If  the  plaintiff  would 
sell  and  deliver  said  stock  of  goods,  fixtures, 
eta,  to  Kurtz,  It  would  pay  said  single  bill 
"at  Its  maturity";   that  the  plaintifC,  in  con- 
sideration of  the  defendant's  promise,  sold 
and  delivered  said  stock  of  goods,  fixtures, 
etc..  to  Kurtz,  but  Kurtz  did  not  pay  said 
single  bill ;  and  that  the  defendant  had  due 
notice  of  that  fact,  J>ut  refused  to  pay  the 
same  when   requested   to  do   so.     The  sev- 
enth count  makes  the  same  ctiarge  in  refer- 
ence to  the  single  bill  payable  30  months 
after  date.     And  the  eightii  count  alleges: 
Tlut  the  plaintiff  was  the  owner  of  the 
stock  of  goods,  etc.,  and  that  Kurtz  desired 
to  purchase  the  same  and  to  give  in  part 
payment  therefor  his  single  bill  in  the  toi- 
lowing  words :    "Johnstown,  Pa.,  November 
18,  1907.     Twenty-seven   months  after  date 
we  promise  to  pay  to  the  order  of  George  B. 
Gates,  five  hundred  dollars,  without  defalca- 
tion, value  received  with  interest  from  ma- 
turity,  at   Dollar   Deposit   Bank   of   Johns- 
town.    And  further,  we  do  hereby  empower 
any  attorney  of  any  court  of  record  within 
the  United  States  or  elsewhere  to  appear  for 
me  and  after  one  or  more  declarations  filed, 
confess  judgment  against  us  as  of  any  term 
for  the  above  sum,  with  costs  of  suit  and 
attorney's  commissions  of  six  per  cent,  for 
collection,    and    release    of    all    errors,    and 
without  stay  of   execution,   and  inquisition 
and  extension  upon  any  levy  on  real  estate 
is  hereby  waived  and  condemnation  agreed 
to  and  the  exemption  of  personal  property 
from  levy  and  sale  on  any  execution  hereon 
is  also  expressly  waived  and  no  benefit  of 
exemption  is  claimed  under  and  by  virtue 
of  any  exemption  law  now  in  force  or  which 
may  hereafter  be  iwssed.   Witness  our  hands 
and  seals.    Steve  Kurtz.    [Seal.]"    That  the 
defendant,  by  its  agents  and  servants,  while 
acting  within  the  scope  of  their  authority, 
had  "previously  written  on  the  back"  of  said 
single  bill  as  follows:    "For  value  received 
we  hereby  guarantee  the  paym^it  of  this 
note   at   maturity.      [Signed]      Hagerstown 
Brew'g  Co.,  by  Philip  Hermann,. Pres."    And 
the  plaintiff  accepted  the  single  bill   with 
said  indorsement  thereon  tn  part  payment 
for  his  stock  of  goods,  etc,  and  delivered 
said  goods  to  Kurtz,  but  Kurtz  did  not  pay 
said  single  bill,  and  that  the  defendant,  aft- 
er due  notice  thereof,  has  also  failed  to  pay 
the  amount  due  thereon.    Tlie  averments  of 
the  ninth  count  are  the  same  In  reference 
to  the  single  bill  payable  30  months  after 
date. 

The  defendant  filed  two  pleas,  first,  that 
it  never  promised  as  alleged,  and,  second, 
that  it  never  was  indebted  as  alleged,  and 
demurred  to  the  sixth,  seventh,  eighth,  and 


ninth  counts  of  the  declaration.  The  plain- 
tiff joined  issue  on  the  pleas,  and  on  the  6th 
of  October,  1910,  upon  the  suggestion  and 
afildavit  of  the  defendant,  the  case  was  re- 
moved to  the  circuit  court  for  Allegany 
county.  That  court  overruled  the  demurrers 
to  the  sixth,  seventh,  eighth,  and  ninth 
counts  of  the  narr.,  and  on  the  same  day 
the  defendant  filed  its  third  and  fourth  pleas 
to  those  counts  and  its  fifth  plea  to  the  dec- 
laration. By  the  third  plea  the  defendant 
says  that  "It  was  incorporated  in  the  year 
1898  under  the  provisions  of  the  general 
laws  of  tlie  state  of  Delaware  for  the  pur- 
iwse  of  brewing,  manufacturing,  and  mak- 
ing beer  and  other  kinds  of  malt  liquors, 
and  for  the  sale,  transportation,  or  otlier 
disposition  of  the  products  of  said  business, 
and  these  are  the  only  powers  given  to  It 
by  its  certificate  of  incorporation,  and  that 
it  has  not  the  power  to  guarantee  the  obli- 
gations of  other  persons  except  for  a  valu- 
able consideration  moving  to  the  said  de- 
fendant, and  that  the  said  alleged  promise 
or  guaranty  of  the  said  defendant  on  said 
promissory  note  was  wholly  without  con- 
sideration and  is  ultra  vires  on  the  part  of 
the  defendant  and  void  and  unenforceable 
by  a  suit  against  the  defendant"  The 
fourth  plea  alleges  ttiat  the  Indorsements 
were  made  without  the  authority  of  the  de- 
fendant and  Iiave  not  been  ratified  by  it, 
and  the  fifth  plea,  which  on  motion  of  the 
plaintiff  was  not  received,  says  that  the 
plaintiff  "is  and  has  been  a  resident  of  the 
state  of  Pennsylvania  since  before  the  ex- 
ecution of  the  alleged  promissory  notes  sued 
on  and  indorsements  thereon,  and  ttiat  the 
alleged  cause  of  action  arose  in  the  state  of 
Pennsylvania,  and  did  not  arise  in  the  state 
of  Maryland,  and  the  subject  of  the  action 
is  not  and  has  never  been  situated  in  this 
state,  and  tliat  the  defendant  Is  and  lias 
been  a  nonresident  of  the  state  of  Mary- 
land since  before  the  execution  of  the  al- 
leged promissory  notes  sued  on  and  indorse- 
ments thereon,  and  that  both  plaintiff  and 
defendant  are  nonresidents  of  the  state  of 
Maryland,  and  that  the  plaintiff  has  no 
right  of  action  in  this  court"  The  plain- 
tiff joined  issue  on  the  fourth  plea,  and  filed 
six  replications  to  the  third  plea.  The  court 
below  sustained  a  demurrer  to  the  first  and 
fifth  replications,  and  issue  was  joined  on 
the  second,  third,  fourth,  and  sixth  replica- 
tions, which  deny  the  averments  of  the  plea 
that  the  promises  of  the  defendant  were 
made  without  consideration  and  were  ultra 
vires,  and  allege  ttiat  they  were  made  tor 
valuable  considerations  "moving  to  the  de- 
fendant," and  that  the  certificate  of  incor- 
poration did  give  the  defendant  power  to 
guarantee  the  obligation  of  others,  etc.  Dur- 
ing the  trial  of  the  case  the  defendant  re- 
served seven  exceptions,  the  first  six  of 
which  relate  to  rulings  on  the  evidence,  and 
the  seventh  to  tlie  granting  of  the  plaintilTs 
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first,  third,  and  fifth  prayers,  and  the  rejec- 
tion of  the  defendant's  first,  second,  third, 
fifth,  sixth,  ninth,  tenth,  and  eleventh  pray- 
ers and  a  modification  of  Its  eighth  prayer. 

[1]  The  defendant's  fifth  prayer  presents 
its  contention  that  a  nonresident  of  this 
state  cannot  sue  a  foreign  corporation  In  the 
courts  of  this  state  on  a  contract  made  In 
Bome  other  state.  That  was  undoubtedly 
the.  law  prior  to  the  Act  of  1908,  c.  240, 
except  where  the  subject  of  the  action  was 
situated  in  this  state;  but  section  67  of  that 
act  declares  that  "any  person  or  corpora- 
tion, whether  a  resident  or  a  nonresident  of 
this  state,  may  sue  any  foreign  corporation 
regularly  doing  business  or  regularly  exer- 
cising any  of  Its  franchises  therein  for  any 
cause  of  action."  This  -  language  is  very 
broad  and  clear,  and  the  right  of  a  nonresi- 
dent to  sue  a  foreign  corporation  in  the 
courts  of  this  state  Is  no  longer  confined  to 
cases  In  which  "the  cause  of  action  has 
arisen,  or  the  subject  of  the  action  shall  be 
situated  In  this  state,"  as  was  the  case  un- 
der section  411  of  article  23  of  the  Code, 
which  was  expressly  repealed  by  the  Act  of 
1908. 

[2]  The  apiiellant  Insists,  however,  that 
section  67  of  chapter  240  of  the  Acts  of 
1908  was  repealed  or  modified  by  the  later 
act  of  1908,  c.  309,  which  provides  that  "any 
corporation  now  chartered  by  the  laws  of 
this  state,  which  shall  transact  business 
therein,  shall  be  deemed  to  hold  and  exercise 
franchises  within  this  state,  and  shall  be 
liable  to  suit  in  any  of  the  courts  of  this 
state  on  any  dealings  or  transactions  there- 
in, and  also  shall  be  liable  to  suit  In  any  of 
the  courts  of  this  state,  on  any  controversy 
which  may  arise  between  such  corporation 
and  any  resident  of  this  state."  This  act 
is  practically  section  409  of  article  23  of  the 
Ck>de  of  1804  with  the  additional  provision 
for  controversies  between, such  corporations 
and  residents  of  this  state.  It  was  nerec 
suggested  that  section  409  of  the  Code  so 
modified  the  provisions  of  section  411  as  to 
confine  the  Jurisdiction  of  our  courts  to 
suits  against  nonresident  corporations  on 
transactions  in  the  state;  on  the  contrary, 
it  was  repeatedly  held  that,  under  section 
411,  they  had  Jurisdiction  also  in  cases 
where  "the  subject  of  the  action"  was  situ- 
ated in  this  state  (Cromwell  et  al.  v.  Royal 
Canadian  Ins.  Co.,  49  Md.  382,  33  Am.  Rep. 
258;  Universal  life  Ins.  Co.  v.  Bachus,  61 
Md.  31),  and  there  Is  no  more  i^eason  for 
holding  that  chapter  309  of  the  Act  of  1908 
repeals  or  modifies  section  67  of  chapter  240 
than  that  section  .411  of  the  Code  was  re- 
stricted or  limited  by  section  409.  Chapter 
309  does  not  expressly  repeal  chapter  240. 
and  If  allowed  the  effect  contended  for  by  the 
appellant,  it  would  take  away  the  Jurisdic- 
tion of  our  courts  in  cases  of  suits  by  non- 
residents against  foreign  corporations  where 
*ii.e  subject  9f  the  action  is  situated  la  this 


state^  which  was  expressly  provided  for  In 
section  411  of  the  Code,  and  Included  in  the 
terms  of  chapter  240.  The  argument  of 
counsel  for  the  appellant  that  to  allow  cor- 
porations regularly  doing  business  in  thi') 
state  to  be  sued  by  nonresidents  on  any 
cause  of  action  would  Impose  great  addition- 
al labor  upon  the  courts  and  extra  burdens 
upon  the  taxpayers  of  this  state  would  be 
entitled  to  some  weight  If  the  terms  or  mean- 
ing of  the  act  were  obscniv  or  uncertain; 
but  here  the  language  is  clear  and  does  not 
admit  of  any  doubt  as  to  Its  meaning.  It 
expressly  provides  that  a  foreign  corpora- 
tion regularly  dobig  business  or  exercising 
any  of  its  franchises  in  this  state  may  t>e 
sued  by  any  person  or  corporation,  retident 
or  nonreHd^nt,  on  any  cause  of  action,  and 
the  evidence  In  this  case  shows  that  the 
appellant  was  "regularly  doing  business"  in 
this  state,  and  had  an  ofiice.  If  not  its  main 
o£9ce  and  chief  place  of  business,  in  Hagerg- 
town.  Moreover,  as  the  act  of  1908  has  been 
in  force  for  nearly  four  years,  and  as  this 
is  the  first  time  the  question  has  been  raised 
In  this  court,  it  would  seem  that  the  ap- 
prehensions of  the  api)ellant  are  not  well 
founded. 

[3]  PlalntllTs  third  prayer  instructed  the 
Jury  that  there  was  "no  legally  sufllclent  evi- 
dence"  in  the  case  to  show  that  the  in- 
dorsement of  the  single  bills  sued  on  was 
beyond  the  corporate  powers  of  the  appel- 
lant. The  certificate  of  incorporation  was 
not  offered  In  evidence,  and  the  ground  o( 
the  demurrer  to  the  sixth,  seventh,  eighth, 
and  ninth  counts  of  the  declaration,  and  of 
the  appellant's  objection  to  this  prayer.  Is 
that  It  was  incumbent  upon  the  plaintiff  to 
allege  and  show  that  the  contract  sued  on 
was  within  the  corporate  powers  of  the  ap- 
pellant It  is  said  In  6  Ency.  of  P.  *  P. 
95:  "If  the  defendant  wishes  to  interpose 
the  defense  of  ultra  vires  in  an  action  bj* 
a  corporation  against  him,  he  should  spe- 
cially plead  it  And,  in  an  action  against 
a  corporation,  the  plaintiff  need  not  set  ont 
in  his  complaint  or  declaration  the  capacity 
of  the  corporation  to  make  the  contract  sued 
on.  'Where  the  defense  of  ultra  vires  is  al- 
lowable to  a  corporation,  the  corporation 
must  specially  plead  it"  In  10  Cyc.  1155, 
Judge  Seymour  D.  Thompson  says:  "A  gen- 
eral presumption  of  right-acting  attends  cor- 
porations, the  effect  of  which  is  to  place 
the  burden  of  proving  that  a  contract  made 
or  an  act  done  by  a  corporation  was  ultra 
vires  upon  him  who  alleges  that  fact  as  the 
foundation  of  his  action  or  defense."  He 
says  further:  "Aside  from  casting  the  bur- 
den of  proof  upon  a  party  setting  up  the 
want  of  power,  this  presumption  operates  in 
several  ways.  If  the  powers  possessed  by 
the  particular  corporation  do  not  appear  at 
all,  and  are  not  Judicially  noticed  by  the 
court,  then  It  operates  within  certain  limit!* 
to  carry   with  it  the  general   presumption 
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that  the  act  or  contract  which  Is  challenged 
Is  within  Its  powers;  If  it  has  the  power 
to  do  the  given  act,  or  to  make  a  contract 
of  a  given  nature  under  prescribed  condi- 
tions, then  the  principle  operates  to  create 
the  presumption  that  these  conditions  exist- 
ed In  the  partienlar  instance.  •  •  •  If 
the  corporation  Itself  seeks  to  avoid  its  con- 
tract on  the  ground  tliat  It  was  ultra  vires, 
this  presumption  puts  upon  It  the  burden  of 
showing  that  its  articles  of  incorporation 
did  not  authorize  the  contract."  In  the  case 
of  Railway  Co.  v.  McCarthy,  06  U.  S.  258. 
24  L.  Ed.  693.  it  is  said :  "When  a  contract 
isi  not  on  its  face  necessarily  beyond  the 
scope  of  the  power  of  the  corporation  by 
which  It  was  made,  It  will,  In  the  absence 
of  proof  to  the  contrary,  be  presumed  to  be 
valid.  Corporations  are  presumed  to  con- 
tract within  their  powers."  See,  also,  3 
Ency.  of  Ev.  633,  note  12 ;  Star  Brick  Co.  v. 
Rldsdale  et  al.,  36  N.  J.  Law,  229;  Elklns 
V.  Camden,  etc.,  R.  Co.  et  al.,  36  N.  J. 
Eq.  241;  Rider  Life  Raft  Co.  ▼.  Roach,  97 
N.  T.  378;  1  Morawetz  on  Private  Corp. 
{  324.  But  in  this  case  we  are  not  re- 
qoired  to  go  to  the  extent  of  the  rule  thus 
broadly  stated,  either  In  disposing  of  the 
demurrer  or  the  objection  to  the  prayer,  and 
we  must  not  be  understood  as  holding  that 
in  every  case,  regardless  of  the  nature  of 
the  contract  or  the  character  of  the  corpo- 
ration, the  act  of  the  corporation  relied  on 
'  will  be  presumed  to  be  within  its  corporate 
powers.  In  each  of  the  counts  demurred  to 
the  plaintiff  alleged  that  the  contract  de- 
clared on  was  executed  by  the  defendant 
by  its  agent  and  servant  while  acting  with- 
in the  scope  of  his  authority.  As  no  agent 
of  a  corporation  Is  authorized  to  make  an 
ultra  rires  contract,  these  averments  were 
in  effect  that  the  defendant  had  the  power 
to  make  the  contract  and  that  It  was  exe- 
cuted by  its  duly  authorized  agent.  The  de- 
fendant's third  plea  admits  that  it  was  au- 
thorized to  guarantee  the  obligations  of 
other  persons  "for  a  valuable  consideration 
moving  to"  It,  and  where  it  is  admitted 
that  contracts  like  the  one  In  question  are 
not  outside  of  the  powers  of  the  corpora- 
tion, and  that  they  may  be  made  by  It  un- 
der certain  conditions.  It  will  be  presumed, 
in  the  absence  of  proof  to  the  contrary, 
that  those  conditions  existed.  Besides,  In 
this  case,  all  the  evidence  tends  to  show  that 
the  single  bills  were  Indorsed  by  the  defend- 
ant In  consideration  of  the  promise  of  Kurtz 
to  sell  its  beer. 

[4]  The  evidence  in  the  case  further  shows, 
or  tends  to  show,  that  the  plaintiff  was  the 
owner  of  a  wholesale  liquor  business  In 
^uth  Fork,  Fa.,  and  that  he  agreed  to  sell 
the  same  to  Steve  Kurtz  for  $7,700  and  to 
take  In  payment  therefor  $2,600  cash  and 
10  shigle  bills,  9  for  $500  each  and  1  for 
$700,  to  be  signed  and  sealed  by  Kurtz  and 
Indorsed  by  the  Hagerstown  Brewing  Com- 
pany (appellant)  guaranteeing  their  payment; 


that  the  appellant,  by  its  president  and  gen- 
eral manager,  in  consideration  of  the  prom- 
ise of  Kurtz  to  sell  the  beer  of  the  appellant, 
agreed  to  and  did  guarantee  the  payment 
of  the  single  bills,  all  of  which  were  paid  by 
Kurtz  as  they  became  due,  except  the  two 
sued  on  in  this  case,  which  Kurtz  and  the 
appellant  have  failed  and  refused  to  pay ; 
that  Kurtz  continued  in  business  for  about 
eight  months,  and  during  seven  months  of 
that  time  purchased  beer  from  the  appellant 
at  the  rate  of  about  one  car  load  every  two 
weeks;  that  the  directors  of  the  appellant 
did  not  meet  more  than  once  a  year;  and 
that  Philip  Hermann,  its  president  and  gen- 
eral manager,  Iiad  full  charge  of  ail  the 
business  of  the  company. 

By  plaintiff's  first  prayer  the  Jury  were 
told  that  if  they  found  from  the  evidence 
that  Philip  Hermann  was  the  president  and 
general  manager  of  the  defendant,  and  that 
while  BO  acting  he  executed  the  contracts  in- 
dorsed on  and  gnaranteeing  the  payment  of 
the  single  bills  offered  In  evidence,  and  fur- 
ther found  that  in  consideration  of  the  exe- 
cution of  said  contracts  Kurtz  promised  to 
sell  no  other  beer  than  that  manufactured  by 
the  defendant,  and  further  found  that  the 
plaintiff  parted  with  his  property  upon  the 
faith  of  said  Indorsements,  then  their  ver- 
dict should  be  for  the  plaintiff,  unless  the 
Jury  further  found  that  Hermann  had  no  au- 
thority to  execute  such  contracts,  and  that 
there  was  no  evidence  in  the  case  legally  snf- 
flcient  to  show  such  want  of  authority. 
Plaintiff's  fifth  prayer  Instructed  the  Jury 
that  if  they  found  that  the  defendant's  busi- 
ness, at  the  time  of  the  Indorsement  of  the 
single  bill  sued  on,  was  the  manufacture  and 
sale  of  beer,  that  Hermann  was  the  general 
manager  and  president  of  the  defendant,  and 
that  It  was  bis  duty  as  such  to  sell  defend- 
ant's beer,  that  said  Hermann  indorsed  de- 
fendant's name  on  said  single  bills  for  the 
purpose  of  promoting  the  sale  of  defendant's 
beer,  and  did  thereby  effect  the  sale  of  large 
quantities  of  Its  beer,  and  that  said  single 
bills  were  still  overdue  and  unpaid,  their  ver- 
dict should  be  for  the  plaintiff. 

In  addition  to  the  contentions  of  the  appel- 
lant already  referred  to.  It  urges,  as  further 
objections  to  these  prayers:  First,  that  the 
burden  was  on  the  plaintiff,  and  that  he  fail- 
ed to  show  that  Hermann  was  authorized  to 
bind  the  appellant  by  the  Indorsements;  and, 
second,  that  assuming  that  there  was  evi- 
dence tending  to  establish  Hermaim's  author- 
ity, the  prayers  should  have  left  It  to  the 
Jury  to  find  that  he  was  authorized  to  make 
the  contracts. 

It  is  stated  in  the  defendant's  third  plea 
that  the  appellant  was  Incorporated  under 
the  "General  Laws  of  the  state  of  Delaware 
for  the  purpose  of  brewing,  manufacturing, 
and  making  beer  and  other  kinds  of  malt  liq- 
uors and  for  the  sale,  transportation,  or  oth- 
er disposition  of  the  products  of  said  busi- 
ness," and  that  it  had  the  power  to  guaran- 
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tee  the  obligations  of  other  persons  "for  a 
valuable  consideration  moving  to"  It,  and  it 
is  not  therefore  necessary  to  consider  the 
question  whether  a  brewing  company  is  au- 
thorized to  guarantee  the  payment  of  the  ob- 
ligations of  a  customer  in  order  to  promote 
the  sale  of  its  products,  for  it  is  admitted,  as 
we  have  said,  by  the  plea  that  the  appellant 
had  the  power  to  do  so  for  a  valuable  con- 
sideration. The  only  question  to  be  deter- 
mined is. whether  where  such  a  contract  is 
executed  by  the  president  and  general  man- 
ager of  a  company  on  its  behalf  and  in  its 
name,  and  the  contract  Is  within  the  pow- 
ers of  the  corporation,  it  will  be  presumed 
that  he  was  duly  authorized  to  make  it. 

In  National  State  Bank  v.  Vigo  County 
Bank,  141  Ind.  352,  40  N.  E.  799,  50  Am.  St. 
Bep.  330,  the  court  said:  "When  a  contract 
1b  made  in  the  name  of  a  corporation  by  the 
president,  in  the  usual  course  of  business, 
which  the  directors  have  the  power  to  au- 
thorize him  to  make,  or  to  ratify  after  It  Is 
made,  the  presumption  Is  that  the  contract 
is  binding  on  the  corporation  until  It  is 
shown  that  the  same  was  not  authorized  or 
ratified."  In  the  case  of  Eureka  Iron  & 
Steel  Works  v.  Bresnaban,  60  Mich.  332,  27 
N.  W.  524,  it  Is  said:  "In  the  absence  of  finy 
provision  to  the  contrary  contained  in  the 
charter  of  a  corporation.  It  will  be  presumed 
that  its  president,  secretary,  and  treasurer 
have  the  authority  to  make  all  necessary  con- 
tracts in  transacting  the  ordinary  business  of 
the  corporation,  within  the  legitimate, scope, 
object,  and  purpose  of  its  organization."  In 
the  case  of  Smith  v.  Smith  et  al.,  62  III.  493, 
speaking  of  the  president  of  the  corporation, 
the  court  said:  "He  being  the  legal  bead  of 
the  body,  where  an  act  pertaining  to  the 
business  of  the  company  is  performed  by  him, 
the  presumption  will  be  Indulged  that  the 
act  is  legally  done,  and  is  binding  upon  the 
body."  And  in  Patterson  v.  Robinson  et  al., 
116  N.  T.  193,  22  N.  E.  372,  the  court  held 
that  the  contract  was  one  which  the  board  of 
directors  had  the  power  to  authorize  their 
president  to  make,  or  to  ratify  after  it  bad 
been  made,  and  that  therefore  the  burden 
was  on  the  plaintiff  to  show  that  the  con- 
tract was  not  authorized  or  ratified  by  the 
directors.  In  Thompson  on  Corporations,  vol. 
2,  i  1576  (2d  Ed.),  the  learned  author,  after 
stating  that  "the  governing  principle  with 
reference  to  the  general  power  of  a  manager 
is  that  where  he  has  the  actual  charge  and 
management  of  the  business,  by  the  appoint- 
ment of  or  with  the  knowledge  of  the  direc- 
tors, the  corporation  will  be  bound  by  his 
acts  and  contracts  which  are  necessary  or  In- 
cident in  the  course  of  the  business,  without 
other  evidence  of  actual  authority,"  says: 
"The  reason  for  this  rule  is  that  the  corpo- 
ration, by  the  very  fact  of  the  appointment 
of  such  manager,  holds  him  out  to  the  pub- 
lic as  the  person  authorized  to  bind  it  by  con- 
tracts necessary,  in  the  prosecution  of  its 
business.    It  has  been  said  that  the  very  use 


of  the  word  'manager,'  when  applied  to  the 
officer,  conveyed  the  Idea  to  the  ordinary 
mind  that  to  one  thus  named  had  been  coni- 
mltted  the  management  of  the  affairs  of  the 
corporation;  and  to  hold  that  one  dealbi? 
with  the  person  so  held  out  must,  before  the 
corporation  can  be  held  liable  tot  bis  acts, 
show  affirmatively  that  it  had  authorized 
them,  would  often  result  in  great  hardship." 
In  the  case  of  Equitable  Endowment  Ass'n  t. 
Fisher,  71  Md.  430,  18  Atl.  808,  the  general 
agent  of  the  appellant  employed  the  appellee 
as  general  manager  of  its  business,  and  be 
was  afterwards  dismissed  from  the  service 
of  the  appellant  and  brought  salt  to  recover 
for  breach  of  contract  The  suit  was  defend- 
ed on  the  ground  that  the  general  agent  and 
state  agent  bad  no  authority  to  employ  a 
general  manager,  and  In  disposing  of  that 
question  Judge  Bryan  says:  "The  offloer« 
making  this  contract  for  services  were  desig- 
nated as  defendant's  general  agent  and  state 
agent,  and  would  naturally  be  understood  by 
the  public  as  having  the  power  to  employ 
persons  to  assist  In  the  prosecution  of  its 
work.  •  •  •  It  was  impossible  for  the 
plaln'tlff  to  know  In  what  way  the  powers  of 
the  officers  tn  charge  of  the  business  of  the 
defendant  were  limited  by  by-laws  or  pri- 
vate instructions.  They  were  held  out  to  the 
public  as  having  general  authority,  which 
would  comprehend  the  contract  In  qnestion, 
and  what  they  have  done  within  the  scope 
of  this  authority  Is,  and  ought  to  be,  bindhi? 
on  the  defendant."  In  the  case  at  bar  the 
contract  sued  on  was  executed  In  the  name 
of  the  appellant  by  Its  president  and  general 
manager,  and  for  the  purpose  of  promoting 
the  very  business  for  which  the  company  was 
Incorporated,  and  In  which  it  was  engaged. 
It  was  not  made  to  assist  Kurtz,  or  to  ad- 
vance any  private  interest  of  the  agent  of  the 
company,  but  was  executed  in  ordw  to  ac- 
complish the  end  for  which  the  company  was 
organized,  and  the  appellant  received  the 
benefit  of  It.  The  entire  management  and 
conduct  of  the  business  were  apparently  in- 
trusted by  the  directors  to  the  president  and 
general  manager  of  the  company,  and  we 
think  the  contract  in  question,  havljig  for  its 
only  purpose  and  object  the  sale  of  the  beer 
of  the  company,  was  clearly  within  his  im- 
plied authority. 

[S]  What  we  have  said  disposes  of  all  of 
the  rejected  prayers  of  the  defendant  except 
its  sixth  prayer,  which,  in  so  far  as  it  is  free 
from  objection,  Is  fully  covered  by  Its  eighth 
prayer  as  modified  and  granted  by  the  court. 

[8]  The  evidence  referred  to  In  the  first 
excei>tiou  was  not  admissible  on  cross-exam- 
ination; there  being  no  reference  to  the  mat- 
ter to  which  it  relates  to  the  examination  in 
chief. 

[7]  The  second  and  third  bills  of  exception 
each  Include  more  than  one  exception  to  rul- 
ings on  the  evidence,  and,  under  the  rule  which 
requires  each  ruling  to  be  presented  by  a  sep- 
arate bill  of  exception,  those  exceptions  will 
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not  be  coDsldeted.  Junklna  t.  SulllTan,  110 
Md.  639,  73  AtL  264;  Baltimore  &  Ohio  R.  R. 
Co.  V.  Renter.  114  Md.  687,  80  Atl.  220. 

[I]  The  fourth  exception  Is  to  the  refusal 
of  the  court  below  to  admit  In  evidence  the 
by-laws  of  the  appellant,  and  we  think  there 
was  no  error  In  this  ruling.  It  was  impossi- 
ble for  the  plalntlfr  to  know  In  what  way  the 
powers  of  the  president  and  general  manager 
of  the  appellant  In  charge  of  the  business 
were  limited  hj  by-laws  or  private  Instruc- 
tions. Equitable  Endow.  Ass'n  t.  Fisher, 
supra.  In  the  case  of  Smith  v.  Smith  et  al., 
supra,  the  court,  speaking  of  the  by-laws  of 
a  company,  said:  "But  those  are  private  and 
only  accessible  to  the  officers  of  the  company. 
Strangers  to  the  company  cannot  be  bound 
by  the  rules  adopted  for  the  government  of 
the  company — and  persons  not  officers  of  the 
company  cannot  be  required  to  know  the  pro- 
Tisions  of  their  by-laws." 

[II  The  fifth  and  sixtb  exceptions  are  to 
tbe  rejection  of  evidence  offered  by  the  de- 
fendant to  show  that  the  plaintiff,  before 
Kurtz  sold  his  business  in  August,  1908,  re- 
quested Hermann  not  to  interfere  with  the 
sale  by  Kurtz,  and  promised  that  If  be  did 
not  do  80,  and  the  single  bills  In  question 
irere  not  paid  out  of  tbe  proceeds  of  such 
sale,  he  would  release  the  defendant  from 
any  liability  on  them.  This  evidence  was 
not  admissible  for  the  reason  that  the  defend- 
ant Insisted  that  Hermann  was  not  author- 
ized by  it  to  make  any  such  contract  with 
the  plaintiff. 

It  does  not  appear  from  tbe  record  In  what 
way  or  to  what  extent  the  court  below  modi- 
fied the  eighth  prayer  of  the  defendant,  and 
we  cannot,  therefore,  pass  upon  the  excep- 
tions to  the  modification  of  the  prayer. 

Finding  no  reversible  error  in  any  of  tlie 
rulings  of  the  court  below,  tbe  Judgment  ap- 
pealed from  will  be  affirmed. 

Judgment  affirmed,  with  costs. 


crrr  of  Philadelphia,  to  Use  of  dag- 
net,  V.  NEILL  et  al. 

(Supreme    Court   of    Pennsylvania.      Feb.   19, 
1912.) 

munictpal  corpokations  (|  347*)— pubuo 
Impboveuents  —  Absionment  of  Contbact 
—Liability  under  Bond. 

Where  a  city  contractor  gives  a  bond  to 
pay  for  all  labor  and  materials  furnished  un- 
der the  contract,  and  being  unable  to  perform 
assigns  the  contract  to  another  who  agrees  to 
complete  it  and  pay  the  contractor  one-half 
of  tbe  profits,  tbe  assignee  cannot  maintain 
an  action  against  tbe  surety  for  labor  and 
material  furnished  by  bim. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {f  876,  877;  Dec. 
Dig.  i  347.»] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  the  City  of  Philadelphia,  to  the 
nae  of  John  K.  Dagney,  against  A.  M.  Neill 


and  Samuel  M.  Hyneman.  From  an  order 
refusing  to  take  off  a  nonsuit,  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  BROWN,  MESTREZAT,  BL- 
KIN,  STEWART,  and  MOSCHZISKER,  JJ. 

W.  W.  Smltbers  and  Edgar  W.  Lank,  for 
appellant.  Charles  H.  Edmunds  and  M.  J. 
O'Callogban,  for  appellee. 

PER  CURIAM.  A.  M.  Neill  entered  into  a 
written  contract  with  the  city  of  Philadel- 
phia for  the  grading  and  paving  of  certain 
streets,  and  executed  and  delivered  to  It  a 
bond  with  the  Lincoln  Savings  &  Trust  Com- 
pany as  surety  thereon;  the  condition  of 
which  was  that  he  would  pay  for  all  labor 
and  materials  furnished  to  him  In  connection 
with  the  performance  of  his  contract  Elud- 
ing himself  unable  to  perform  it,  Neill  on  Au- 
gust 10,  1910.  assigned  it  to  John  Dagney, 
who,  In  consideration  of  Its  assignment  to 
him,  undertook  to  perform  it  and  to  pay  to 
Neill  one-half  of  all  profits  that  might  ac- 
cl-ue  from  It.  Dagney  furnished  labor  and 
materials  to  the  amount  of  $3,380,  and  this 
action  has  been  brought  by  his  administra- 
tor to  recover  that  sum  on  Neill's  bond. 
NelU's  assignment  to  Dagney  of  his  contract 
with  the  city  was,  as  the  learned  trial  judge 
correctly  held,  "upon  terms  of  quasi  part- 
nership." The  bond  was  not  given  to  in- 
demnify the  contractor  against  his  own  de- 
fault, but  this,  in  effect,  is  the  use  which  the 
appellant  would  make  of  It. 

Judgment  affirmed. 


GIBSON  V,  JOHNSON. 

(Supreme  Court  of  Pennsylvania.    Feb.  19, 
1912.) 

Appeal   and    Ebbob    (|   1009*) — Review-- 

Findings  of  Chancellob. 

On  bill  for  an  accounting  of  royalties, 
where  the  issue  turns  on  an  alleged  oral  agree- 
ment set  up  as  a  defense,  finding  on  sufficient 
evidence  that  there  was  no  such  agreement 
will  not  be  reversed. 

[B!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3970-3978;  Dec.  Dig.  | 
1009.*] 

Appeal  from  Court  of  Common  Fleas,.  Phil- 
adelphia County. 

Bill  by  Robert  L.  Gibson  against  Eldridge 
R.  Johnson.  Decree  for  complainant,  and  de- 
fendant appeals.    Affirmed. 

Argued  before  BROWN,  MESTREZAT,  EL- 
KIN,  STEWART,  and  MOSCHZISKER,  JJ. 

John  G.  Johnson  and  Horace  Pettit,  for 
appellant  Ernest  Howard  Hunter,  for  ap- 
pellee. 

PER  CURIAM.  By  the  terms  of  his  writ- 
ten agreement  of  June  14,  1901,  with  Jones 
and  Gibson,  the  appellant  is  liable  for  the 
royalties  claimed  by  the  appellee.  To  relieve 
himself  from  this  liability  he  averred.  In  the 


■For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dlf.  &  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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fourteenth  paragraph  of  his  anawer,  that 
Gibson,  on  behalf  of  himself  and  Jones,  when 
he  executed  the  contract  of  August  5,  1903, 
with  the  Gramophone  &  Typewriter  Limited, 
granted  it  "a  license  to  hare  the  said  sound 
boxes,  the  subject-matter  of  said  agreement, 
manufactured  as  theretofore,  in  the  United 
States  by  the  said  Victor  Talking  Machine 
Company,  at  Camden,  N.  J.,  free  of  all  royal- 
ty, and  without  any  further  consideration, 
or  royalty  whatsoever."  The  finding  of  the 
learned  chancellor  below  is  that  this  aver- 
ment was  not  established  by  the  evidence; 
that  there  was  no  oral  contract  for  such  a 
release  of  royalties  by  Jones  and  Gibson;  and 
that  no  such  release  appears  In  either  the 
written  contract  itself  or  in  the  letter  of 
Trevor  Williams,  managing  director  of  the 
Gramophone  &  Typewriter  Limited,  to  J. 
Broad,  of  Cheston  &  Sons,  its  solicitors,  dat- 
ed July  30,  1903,  giving  instructions  upon  the 
basis  of  which  the  agreement  of  August  6, 
1903,  was  prepared. 

After  reviewing  all  the  evidence  in  the 
case,  we  have  not  been  persuaded  that  error 
was  committed  by  the  court  below  in  falling 
to  find  the  esseutlal  fact  averred  and  relied 
upon  by  the  appellant,  and  the  decree  is 
therefore  affirmed,  with  costs. 


LELTEN  BBICK  CO.  v.  KILLEN. 

(Supreme  Court  of  Penasylvania.    Feb.  19, 
1012.) 

1.  EviOENOB  (j  441*)— Invalidating  Wbit- 

TEN  AOREEUSNT. 

An  affidavit  of  defense  in  an  action  on  a 
written  contract  for  goods  sold  and  delivered 
which  merely  sets  up  a  prior  parol  agreement 
at  variance  with  the  written  contract,  without 
any  offer  to  prove  that  the  parol  terms  were 
omitted  by  fraud,  accident,  or  mistake,  and 
simply  avers  that  defendant  was  too  busy  to 
read  the  written  contract  presented  to  him  by 
the  clerk  of  the  plaintiff  and  took  the  clerk's 
word  that  it  contained  the  agreement  which 
bad  previously  been  made,  without  any  aver- 
ment that  he  could  not  read,  or  that  be  bad 
no  opportunity  to  read,  or  that  the  clerk  had 
outlined  certain  facts  to  him  as  contained  in 
the  paper,  or  did  any  other  thing  to  mislead  or 
deceive  him,  is  insumcient. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §|  1719-1845,  2030-2047;  Dec.  Dig. 
i  441.*] 

2.  Pleading    (8  8*)— Allegations  in  Gex- 
KEAL— Conclusions  oh  Mattebs  of  Fact. 

In  an  action  on  a  written  contract  for 
goods  sold  and  delivered,  an  averment  in  an 
affidavit  of  defense  that  the  plaintiff  accepted 
something  in  payment  of  its  claim  is  an  aver- 
ment of  a  conclusion,  and  insufficient  to  pre- 
vent a  summary  judgment. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §{  12-28V2 :   Dec.  Dig.  {  8.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  of  assumpsit  by  the  Lenten  Brick 
Company  against  James  D.  Klllen  for  goods 
sold  and  delivered.  From  an  order  discharg- 
ing rule  for  Judgment  for  want  of  defense, 


plaintiff  appeals.  Beversed  And  record  re- 
mitted, with  directions  to  make  the  rale  ab- 
solute, and  enter  judgment  for  plalntUF. 

Argued  before  BBOWN,  MESTBEZAT, 
POTTEE,  ELKIN,  and  MOSCHZISKER.  JJ. 

Henry  A.  Hoefler,  for  appellant  Leon  E 
Fobs  and  Stanley  Folz,  for  appellee. 

MOSCHZISKER,  J.  The  plaintiff  siW 
upon  a  written  contract  under  seal  between 
it  and  the  defendant,  dated  April  29.  lOlo. 
By  the  terms  of  thta  contract  the  plaintiff 
agreed  to  furnish  bricks  for  a  building  oi>er- 
ation  of  the  defendant  at  stipulated  price*. 
in  quantities  as  ordered  by  the  latter,  anl 
the  defendant  agreed,  inter  alia,  to  pay  ft!.- 
400  in  the  form  of  six  promissory  notes  dat- 
ed as  of  the  last  delivery  of  the  bricks  and 
payable  in  90  days  thereafter,  and  to  give  a.« 
collateral  six  properties  subject  to  certain 
mortgages,  which  properties  were  to  be  beid  in 
trust  by  a  trust  company,  and  in  the  event  of 
the  nonpayment  of  the  notes  at  maturity  to  be 
conveyed  to  the  plaintiff  as  collateral  securi- 
ty for  the  $2,400  debt.  The  plaintiff  averred 
that  the  houses  were  so  conveyed  to  its  nomi- 
nee, and  that  subsequently,  after  notice  to 
defendant,  they  were  sold  at  public  auction: 
but  that.  Instead  of  anything  being  realized 
from  the  collateral,  the  settlement  showed  a 
deficit  of  $2,308. 

[t]  The  defendant  filed  an  aflldavit  of  de- 
fense in  which  he  denied  that  the  brirk;* 
were  purchased  under  the  aforesaid  written 
contract,  and  averred  that  they  were  fur- 
nished in  pursuance  of  an  oral  agreement 
made  February  1,  1910,  with  Robert  rasehall. 
general  manager  of  the  plaintiff  comfiany, 
whereby  $2,400  of  the  account  was  to  be  paid 
by  the  conveyance  to  the  plaintiff  of  the  equi- 
ties In  the  houses  In  question.  The  defend- 
ant In  his  affidavit  admits  signing  the  writ- 
ten contract  sued  upon,  but  attempts  to  evade 
his  liability  thereunder  by  averring  that  hi'* 
signature  "was  procured  fraudulently  through 
artifice  and  mlsr^resentation";  that  "some 
time  In  June,  1910,  after  the  plaintiff  bad 
entered  upon  the  performance  of  Its  oral 
contract,  and  a  large  part  of  the  brick  work 
of  the  operation  had  been  completed,  for 
which  it  had  supplied  all  the  bricks  under 
said  contract,  one  Mr.  Wallace,  a  clerk  In 
the  employ  of  the  plaintiff  corporation,  called 
OH  the  defendant,  *  •  •  and  stated  that 
he  had  a  paper  •  •  •  which  the  com- 
pany wished  him  to  sign.  The  defendant  at 
the  time  was  busily  engaged  In  a  matter 
with  one  of  his  foremen  which  preoccupied 
his  mind,  and  requested  that  the  pa(ter  l>e 
left  with  him,  and  that,  if  it  was  all  richt, 
the  defendant  would  sign  It,  and  return  It 
to  him  the  next  day.  Thereapon  Wallace 
told  the  defendant  that  the  paper  In  qnesflon 
simply  contained  the  arrangement  and  agree- 
ment he  had  made  with  Paschall.  and  that 
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the  company  would  like  to  have  it  In  the 
shape  of  a  writing,  so  that  it  might  l>e  filed 
away  for  future  reference.  Tpon  the  faith 
of  this  explanation  as  to  its  contents,  the  de- 
fendant attached  his  signature  to  the  paper 
•  •  •  without  reading  it  or  tiavlng  it  read 
to  him.  The  defendant  avers  that  he  execut- 
ed the  said  agreement  in  the  manner  and 
under  the  circumstances  stated  ui>on  the 
faith  and  in  the  belief  tluit  the  statement 
made  by  'William  Wallace  was  true,  that  he 
never  would  have  signed  said  agreement  if 
the  contents  thereof  had  heen  correctly  stat- 
ed to  him,"  and  "that  afterwards,  upon  com- 
pletion of  the  operation,  the  defendant  pro- 
cured a  conveyance  to  be  made  of  the  prem- 
ises •  •  •  to  Edward  Atkins,  president 
of  the  plaintiff  corporation,  which  requested 
tne  conveyance  to  be  made  to  said  Atkins 
instead  of  to  the  plaintiff.  l%e  defendant 
averred  that  the  plaintiff  accepted  the  said 
conveyance  In  full  payment  of  its  claim  of 
$2,400  under  said  contract  and  that  said 
Edward  Atkins  now  holds,  and  that  he  lias 
ever  since  held  the  said  premises  for  the 
benefit  of  the  plaintiff."  The  court  below 
held  the  aflQdavlt  of  defense  sufficient  and 
discharged  the  rule  for  Judgment,  from  which 
order  the  plaintiff  has  appealed. 

A  comparison  of  the  written  contract  and 
the  alleged  oral  agreement  shows  identical 
terms,  except  in  the  important  particular, 
that  by  the  former  the  properties  were  to  be 
collateral  for  the  $2,400,  and,  according  to 
the  latter,  they  were  to  be  taken  "in  absolute 
payment  thereof."  The  defendant  did  not 
deny  the  delivery  of  the  bricks  or  the  correct- 
ness of  the  prices  charged,  but  attempted  to 
set  up  the  defense  that  the  bricks  were  not 
delivered  under  the  written  contract  because 
that  document  was  procured  by  fraud,  and 
that  the  properties  had  been  accepted  by  the 
plaintiff  in  full  payment  of  the  $2,400.  The 
averments  In  the  aflSdavit  do  not  bring  this 
case  within  Gandy  v.  Weckerly,  220  Pa.  285, 
69  Atl.  858,  18  L.  R.  A.  (N.  S.)  434,  123  Am. 
St.  Rep.  691,  and  like  cases,  dealing  with 
broken  promises  which  served  as  induce- 
ments to  the  signing  of  written  contracts. 
In  substance  the  defense  is  a  clear  attempt 
to  Impeach  a  written  Instrument  by  showing 
a  prior  parol  agreement  at  variance  with  it, 
without  a  proper  offer  to  prove  that  the 
parol  terms  were  omitted  by  fraud,  accident, 
or  mistake.  The  substance  of  the  averment  Is 
simply  that  the  defendant  was  too  busy  to  read 
the  written  contract  and  took  the  word  of  a 
clerk  that  it  "contained  the  arrangement  and 
agreement  which  he  had  made  with  Pas- 
cball."  The  defendant  does  not  say  that  he 
could  not  read,  that  be  had  no  opportunity 
to  read  the  paper  before  he  signed  it,  that 
the  cleric  onUlned  certain  t&cta  to  him  as  con- 
tained in  the  papers  which  were  not  there, 
or  did  any  other  overt  thing  to  mislead  or 
deceive  liim.    It  was  the  duty  of  the  defend- 


ant to  read  the  paper  before  he  signed  it, 
and  the  mere  general  statement  of  the  clerk 
as  to  its  contents  did  not  relieve  him  from 
this  obligation  or  constitute  such  an  inducing 
cause  at  the  time  of  the  execution  of  the  con- 
tract as  would  bring  this  case  within  the 
line  of  authorities  to  which  we  Iiave  advert- 
ed. It  may  well  be  that  the  paper,  accord- 
ing to  the  understanding  of  Paschall,  did  rep- 
resent the  agreement  which  the  defendant 
had  made  with  the  plaintiff,  and,  in  the  ab- 
sence of  the  averment  of  facts  showing  or 
tending  to  show  fraud,  accident,  or  mutual 
mistake,  the  defendant,  by  placing  his  sig- 
nature to  the  paper,  must  be  held  to  have 
adopted  that  understanding  as  his  own,  and 
prior  oral  agreements  were  merged  in  the 
written  contract.  Greenfield's  Estate,  14  Pa. 
489;  Penna.  R.  R.  Co.  v.  Shay,  82  Pa.  198, 
203 ;  Hicks  v.  Harbison- Walker  Co.,  212  Pa. 
437,  441,  61  Atl.  958;  Rlnker  v.  JEtna  Life 
Ins.  Co.,  214  Pa.  608,  611,  64  Atl.  82,  112 
Am.  St.  Rep.  773;  Waslee  v.  Rossman,  231 
Pa.  219,  231,  80  Ati.  643 ;  Bright  v.  Siggins. 
2  Pa.  Super.  Ct.  106 ;  Lewis  v.  Dunlap,  5  Pa. 
Super.  Ct.  625;  Toungstown  Electric  Light 
Co.  V.  Poor  District,  21  Pa.  Super.  Ct.  93; 
Schmitz  V.  Roberts,  26  Pa.  Super.  Ct  472. 

[2]  The  averment  "that  the  plaintiff  ac- 
cepted the  said  conveyance  in  full  payment 
of  its  claim  of  $2,400"  is  materially  faulty  hi 
that  it  falls  to  state  any  date  or  particulars. 
To  say  that  one  "accepted"  something  In  full 
payment  Is  merely  to  aver  a  conclusion.  If 
the  defendant  desired  to  stand  upon  this  de- 
fense, it  was  his  duty  to  give  the  facts  upon 
which  it  was  based,  so  that  the  court  might 
determine  whether  such  facts,  if  proved, 
were  suflBcient  to  Justify  the  conclusion.  The 
conveyance  referred  to  by  the  defendant  is 
evidently  the  same  one  which  the  plaintiff 
avers,  and  which  the  written  contract  shows, 
to  have  been  a  transfer  of  the  properties  as 
collateral.  Under  the  circumstances,  we  feel 
that  the  affidavit  of  defense  was  insufficient, 
and  that  the  Judgment  should  have  been  en- 
tered for  the  plaintiff. 

The  asRlgnment  of  error  is  sustained,  and 
the  record  is  remitted  to  the  court  l)elow, 
with  directions  to  make  the  rule  absolute 
and  enter  Judgment  for  the  plaintiff. 


LTLE  y.  ARMSTRONG  et  al. 

(Supreme  Court  of  Pennsylvania.     March  4, 
1012.) 

1.  MoBTOAOEa  (1578*)  —  Fobkclosubb  —  Re- 

VUCW— DISCBETION     OF    TBIAL    OOUBT —■  RE- 
FUSAL TO  Set  Aside  Sale. 

An  appellate  court  reviewing  an  order  re- 
fusing to  set  aside  a  sheriff's  sale  will  not 
consider  atatements  as  to  the  value  of  the 
property,  unless  there  is  clear  proof  of  an 
abuse  of  discretion  in  dealing  with  the  question 
of  Inadequacy  of  price. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  i  1655;   Dec  Dig.  i  578.*] 
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2.  MoBTOAOKS  (I  529*  )^FoBECL08UBK— Set- 
ting Abide  Sale— Discretion  of  Coubt. 
On  a  rule  to  set  aside  a  sheriff's  sale, 
where  the  plaintiff  in  execution,  who  was  also 
a  mortgagee,  bid  in  the  property  for  $2,500 
and  defendant  alleged  that  it  was  worth  $85,- 
000  to  $100,000.  and  plaintiff  admitted  it  to 
be  worth  $50,000,  but  alleged  that  including 
the  judgment  with  interest  and  costs,  delin- 
quent and  current  taxes,  and  municipal  liens, 
the  total  costs  would  be  $41,800,  and  there 
was  no  offer  to  show  that  any  one  had  offered 
sufficient  to  pay  the  mortgage,  and  no  allega- 
tion was  made  that  any  one  was  misled  by  the 
description  in  tb$  advertisements,  the  court 
did  not  abuse  its  discretion  in  refusing  to  set 
aside  the  sale. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  K  1537-1548;   Dec.  Dig.  §  529.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Rule  by  Franklin  L.  Lyle  against  William 
Lynn  Armstrong;,  real  owner,  and  auotbor, 
to  set  aside  a  sheriCr's  sale.  From  an  order 
refuslnfir  to  set  aside  the  sale,  defendants  ap- 
peal.   Affirmed. 

The  facts  are  stated  In  the  opinion  of  the 
Supreme  Court. 

Argued  before  BROWN.  MESTREZAT, 
POTTER,  BLKIN,  and  MOSCHZISKER,  JJ. 

E.  Clinton  Rhoads,  Ma.xwell  H.  Kratz,  Pax- 
son  Deeter,  and  John  C.  Bell,  for  appellants. 
Alex.  Simpson,  Jr.,  and  I.  Hazleton  MirUil, 
for  appellee. 

POTTER,  J.  [1]  This  is  an  appeal  from 
the  refusal  by  the  court  below  to  set  aside 
a  sheriff's  sale  of  real  estate.  Inadequacy  of 
price,  and  insufficiency  of  description  In  the 
advertisements  were  alleged  as  reasons  for 
setting  aside  the  sale.  In  considering  an  ap- 
peal of  this  kind,  we  will  not  consider  state- 
ments respecting  the  value  of  the  property 
sold,  unless  there  is  clear  proof  of  an  abuse 
of  discretion  by  the  court  below.  In  dealing 
with  the  question  of  Inadequacy  of  price. 
McKee  v.  Kerr,  192  Pa.  164,  43  Atl.  953; 
Light  V.  Zeller,  195  Pa.  315,  45  Atl.  1055. 

[2]  Appellant  relies  upon  the  case  of  Yost 
V.  Coyle,  226  Pa.  458,  75  Atl.  721,  134  Am. 
St  Rep.  1069;  but  there  the  circumstances 
were  held  to  be  unusual.  The  sheriff's  ad- 
vertisements failed  to  show  that  the  width 
of  the  rear  of  the  lot  sold  was  more  than 
double  the  width  of  the  front,  and  the  area 
was  Incorrectly  stated  as  about  4,000  square 
feet  while  the  actual  quantity  was  about 
6,000  square  feet.  It  also  appeared  that  the 
description  in  the  advertisements  did  not  fol- 
low that  In  the  levy,  as  required  by  a  local 
act  of  assembly  in  force  In  Allegheny  coun- 
ty, where  the  proceedings  took  place.  The 
court  below  refused  to  set  aside  the  sale  for 
these  reasons,  coupled  with  inadequacy  of 
price.  But  this  court  was  persuaded  that  the 
misdescription  of  the  property  was  such  as 
to  plainly  mislead  bidders,  and  we  therefore 
held  that  the  discretion  of  the  court  below 
was  not  properly  exercised.  The  general  rule 
Is  undoubtedly  set  forth  correctly  in  West- 


moreland Guarantee  Bldg.  &  Loan  Ass'n  y. 
Nesbit  21  Pa.  Super.  Ct.  100.  In  that  case 
the  court  below  had  discharged  a  rule  to  set 
aside  a  sheriff's  sale,  taken  on  the  ground 
that  the  representative  of  the  plaintiff  in  the 
execution  bad  forgotten  to  attend  the  sale 
and  bid  on  the  property,  which  had  conse- 
quently sold  for  an  inadequate  price.  The 
order  was  affirmed  by  the  Superior  Court; 
Orlady,  J.,  saying  (at  page  153):  "We  are 
not  merely  to  substitute  our  view  of  a  discre- 
tionary act  for  that  of  the  court  below,  but, 
under  the  clearly  defined  decisions,  are  to  ex- 
amine the  record,  fortified  by  the  presuui|v 
tlon  that  the  court  below  has  properly  dis- 
charged its  discretionary  duty."  In  the  pres- 
ent case  we  find  that  It  was  averred  in  the 
petition  that  the  property  was  sold  to  plain- 
tiff for  the  sum  of  $2,.^i00,  with  an  alleKation 
that  It  was  worth  from  $85,000  to  $100,000. 
But  the  plaintiff  was  the  mortgagee,  and, 
while  admitting  that  the  property  was  worth 
the  sum  of  $50,000,  the  answer  avers  that 
calculating  the  amount  of  the  Judgment,  witli 
Interest  and  costs,  delinquent  and  current 
taxes,  and  municipal  liens  filed  against  it,  the 
total  cost  to  him  would  be  at  least  $41,800. 
There  was  no  allegation  In  the  petition  that 
any  offer  had  been  made  to  purchase  the 
property  for  an  amount  sufficient  to  pay  the 
mortgage.  Nor  was  there  any  allegation  that 
any  one  was  misled  by  the  description  in  the 
advertisements.  The  criticism  of  the  de- 
scriptions evidently  did  not  impress  the 
court  below,  and  it  does  not  appeal  to  us. 
Certainly  we  cannot  say  that  there  was  any 
abuse  of  discretion  by  the  court  below  in  re- 
fusing to  set  aside  the  sale  upon  that  ac- 
count In  the  depositions  which  were  taken 
In  support  of  the  rule  and  against  it  there 
was  considerable  conflicting  testimony,  as  to 
the  value  of  the  property,  the  character  of 
the  buildings,  and  as  to  the  effect  of  the  al- 
leged faulty  descriptions  in  the  advertise- 
ments. There  was  ample  evidence  to  warrant 
the  court  below  in  finding  for  the  plaintiff 
upon  the  questions  In  dispute.  We  find  in 
the  record  nothing  to  indicate  that  the  court 
below  In  any  way  abused  its  discretion  in  dis- 
charging the  rule  to  set  aside  the  sale.  As 
was  pointed  out  in  RItter  t.  Oetz,  161  Pa. 
648,  29  Atl.  112,  it  Is  only  in  extreme  cases 
that  we  undertake  to  interfere  with  the  re- 
sult of  the  exercise  of  discretion  by  the 
court  below  in  confirming  or  setting  aside 
sheriff's  sales;  and  this  is  not  such  a  case. 
The  order  Is  affirmed. 


LYLE  v.  ARMSTRONG  et  aL 

(Supreme  Court  of  Pennsylvania.     March  4. 
1912.) 

1.  MoBTOAOES  (i  441*)— FoBBCLOstrBS— Sebt- 
icB  OF  Process. 

The  only  effect  of  failure  to  serve  process 
on  the  real  owner  on  a  scire  facias  sur  mort- 
gage is  to  authorize  him  to  make  any  defense 
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to  a  petition  for  writ  of  poasesston  by  the  pur- 
chaser at  sheriffs  sale  that  he  might  ba/e 
made  against  the  scire  facias. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  i  1300;  Dec.  Dig.  §  441.*] 

2.  MoRTOAGEs  (8  529*)  —  FoBECLOBUBK— Set- 
ting Aside  Sale — Ibbegularities. 

Objections  to  the  validity  of  a  sheriff's 
sale  on  the  ground  of  inadequacy  of  price  and 
insufficiency  of  description  are  not  properly 
interposed  as  a  defense  to  a  petition  for  writ 
of  possession,  but  should  be  raised  by  motion 
to  set  the  sale  aside;  the  acknowledgment  of 
the  sherilTs  deed  curing  all  irregularities  in  the 
proceedings. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §§  1537-1548;   Dec.  Dig.  8  529.*] 

3.  mobtgages  (|  544*)  —  fobeclosueb  — 
Rights  of  Purchaser  —  Wbit  of  Posses- 
sion—Defense. 

On  a  petition  for  writ  of  possession  by  a 
mortgagee  who  has  bought  in  at  a  sheriFs  sale 
in  foreclosure,  a  claim  against  him  for  money 
damages  on  the  ground  of  misrepresentations 
is  not  available  as  a  defense. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  f{  1568-1577;   Dec.  Dig.  f  544.*] 

4.  Mobtgages  (8  572*)  —  Fokeclosubb— Re- 
view —  Presenting  Questions  in  Tbial 
Court — Pleading. 

On  appeal  from  an  order  granting  a  writ 
of  possession  for  land  purchased  at  mortgage 
foreclosure  under  Act  April  20,  1905  (P.  L. 
239),  the  contention  that  the  court  erred  in  en- 
tering judgment  on  an  amended  petition  with- 
out allowing  appellant  to  file  an  additional 
answer  will  not  be  sustained,  where  the  amend- 
ment merely  introduced  the  record  of  the  fore- 
closure proceedings,  no  objection  was  made  to 
its  allowance  and  no  exception  takeu,  and  the 
record  showed  no  offer  to  file  an  additional 
answer. 

[Kd.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  |  1649;   Dec.  Dig.  8  572.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Petition  by  Franklin  h.  Lyle  against  Wil- 
liam Lynn  Armstrong,  real  owner,  and  an- 
other, for  writ  of  possession.  From  an  order 
awarding  tbe  writ,  James  I.  Comly  appeals. 
Affirmed. 

Tbe  facts  are  stated  in  tbe  opinion  of  the 
Supreme  Court 

Argued  before  BROWN,  MESTREZAT, 
POTTER,  ELKIN,  and  MOSCHZISKER,  JJ. 

E.  Clinton  Rhoads,  Maxwell  H.  Kratz,  Pax- 
son  Deeter,  and  John  C.  Bell,  for  appellant. 
Alex.  Simpson,  Jr.,  and  I.  Hazleton  Mirkll, 
for  appellee. 

POTTER,  J.  [1]  The  proceedings  In  this 
case  were  under  the  Act  of  April  20,  1905  (P. 
L.  239),  which  provides  a  method  by  which 
a  purchaser  of  real  estate  at  a  Judicial  sale 
may  obtain  irassession.  The  petition  In  the 
present  case  follows  the  requirements  of  the 
statute.  It  describes  tbe  property,  avers  pe- 
tllloner's  title,  and,  by  an  amendment  allow- 
ed by  the  court,  the  entire  record  under 
which  tbe  title  was  acquired  was  made  part 
of  the  petition.  It  avers  that  this  appellant, 
James  I.  ConUy,  was  in  possession  of  the 
premises,  and  that  due  notice  was  given  to  I 


him,  and  that  he  refused  to  yield  possession. 
In  his  answer  tbe  respondent  denied  that  the 
petitioner  was  the  owner  of  tbe  premises,  on 
tbe  ground  that  the  sheriff's  sale  was  ineffec- 
tive to  give  blm  title  as  against  respondent, 
because  appellant  was  tbe  real  owner  by  an 
unrecorded  deed  at  the  time  tbe  scire  facias 
was  issued ;  that  this  fact  was  known  to  the 
petitioner,  and  that  respondent  was  not  made 
a  party  to  tbe  suit  or  served  with  process. 
It  is  admitted  that  service  was  made  on  the 
real  owner  as  shown  by  the  recorded  title. 

The  only  effect  of  failure  to  serve  process 
upon  the  real  owner  is  to  permit  blm  to 
make  any  defense  against  the  purchaser  at 
tbe  sheriffs  sale  that  he  might  have  made 
against  the  scire  facias.  Gelston  v.  Donnon, 
44  Pa.  Super.  Ct.  280. 

[2]  Tbe  respondent  also  averred  that  the 
sheriff's  sale  was  void  because  of  Inadequacy 
of  price,  coupled  with  insufficient  advertise- 
ments. That  question  has  been  determined 
adversely  to  bis  contention  in  Lyle  v.  Arm- 
strong, 83  Atl.  577,  in  which  an  opinion  has 
just  been  filed.  It  should  be  noted,  however, 
that  questions  relating  to  the  validity  of  a 
sheriff's  sale,  upon  the  ground  of  Inadequacy 
of  price  and  insufficiency  of  description,  are 
to  be  raised  by  a  motion  to  set  the  sale  aside, 
and  are  not  properly  to  be  interposed  as  a 
defense  to  a  demand  by  the  purchaser  for 
possession.  Shearer  v.  Peffer,  155  Pa.  501. 
26  Atl.  658.  •  The  acknowledgment  of  the 
sheriff's  deed  cures  all  irregularities  in  the 
proceedings.  Mencke  v.  Rosenberg,  202  Pa. 
131,  51  Atl.  767,  90  Am.  St.  Rep.  618;  Jack- 
son V.  Gunton,  20  Pa.  Super.  Ct.  203. 

[3]  As  a  defense  to  the  mortgage,  appel- 
lant contended  tbat  plaintiff  liad  violated  an 
agreement  to  release  certain  portions  of  tbe 
mortgaged  premises.  But  the  answer  admits 
that  tbe  written  agreement  was  to  release 
"such  portions  of  the  ground  and  for  such 
consideration  as  will  be  satisfactory  to  tbe 
mortgagee."  If  there  was  any  prior  verbal 
agreement,  as  was  claimed,  it  would  be  merg- 
ed in  the  written  contract.  This  proceeding 
is  simply  for  the  possession  of  the  land,  and 
any  claim  for  money  damages  on  the  ground 
of  misrepresentations  by  the  mortgagee  would 
not  be  available  as  a  defense  here. 

[4]  In  tbe  second  assignment  of  error,  ap- 
pellant charges  that  the  court  below  erred  in 
entering  judgment  on  tbe  amended  petition 
without  allowing  him  to  file  an  additional 
answer.  The  amendment  merely  introduced 
tbe  record  of  tbe  foreclosure  proceedings,  and 
no  objection  was  apparently  made  to  its  al- 
lowance, nor  was  any  exception  taken.  The 
record  shows  no  offer  to  file  an  additional 
answer.  In  the  third  assignment  of  error, 
appellant  suggests  that,  under  the  judgment 
of  the  court  below,  he  was  deprived  of  prop- 
erty without  due  process  of  law,  and  In  vio- 
lation of  the  fourteenth  amendment  of  tbe 
Constitution  of  the  United  States.  This  idea 
seems  to  have  been  abandoned  upon  tbe  ar- 
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gumeot,  as  no  grounds  for  the  assignment  are 
indicated.  We  find  nothing  in  the  record  to 
Justify  the  suggestion.  This  case  was  heard 
upon  petition  and  answer,  under  the  eighth 
section  of  the  act  of  1905,  and  the  court  en- 
tered Judgment  in  behalf  of  the  petitioner, 
and  awarded  a  writ  of  possession.  In  its  ac- 
tion in  this  respect,  we  see  no  error. 

The  assignments  of  error  are  dismissed, 
and  the  Judgment  is  affirmed. 


PAGE  T.  MOORB. 

(Supreme   Court   of  PennsyWania.     Feb.   19, 
1912.) 

1.  Judgment  (J  199*)— On  Tbial  op  Issues— 
Judgment  Non  Obstante  Veredicto. 

The  court  cannot  enter  a  judgment  non 
obstante  veredicto,  where  it  could  not  giye 
binding  instructionB. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  §{  367-375;    Dec.  Dig.  i  199.*] 

2.  BANBauPTCY  (§  304*)— Administration  OP 
Estate— Action  bt  Tbusteb— Question  fob 
Jury. 

Where,  in  an  action  by  a  trustee  in  bank- 
ruptcy to  recover  the  value  of  bonds,  wrong- 
fully taken  by  the  bankrupt  from  defendant, 
defendant  contends  that  he  had  taken  the  bonds 
to  deliver  them  to  their  owner,  to  whom,  he 
alleged,  they  had  been  previously  assigned, 
and  the  evidence  is  conflicting  as  to  whether 
there  was  a  valid  consideration  for  the  assign- 
ment, the  case  Is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  S  463;   Dec.  Dig.  |  304.*] 

8.  Contracts  (J  113*)— Requisites  and  Va- 
lidity—Legality  OF  Consideration. 
An  agreement  by  a  contractor  to  pa^  bonds 

to  an  architect  for  services  in  overseeing  his 

work,  or  for  securing  the  award,  would  be  il' 

legal. 
[Ed.  Note.— For  other  cases,  see  Contracts, 

Cent.  Dig.  H  621-541;   Dec.  Dig.  |  113.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  of  trespass  by  Howard  W.  Page, 
trustee  in  bankruptcy  of  Moore  &  Co.,  In- 
corporated, against  William  G.  Moore  for  the 
alleged  misappropriation  of  bonds  belonging 
to  the  bankrupt's  estate.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

From  the  record  it  appeared  that  on  Jan- 
uary 14,  1907,  Wllllnm  G.  Moore,  Russell  B. 
Smith,  and  Harry  T.  McDevltt,  who  were  en- 
gaged in  a  contracting  business  under  the 
firm  name  of  William  G.  Moore,  entered  into 
a  contract  with  Bridgman  Bros.  Company 
to  erect  for  the  latter  on  Fifteenth  street, 
south  of  Washington  avenue,  Philadelphia,  a 
three-story  and  basement  factory  building, 
under  the  direction  of  Mllllgan  &  Webber,  ar- 
chitects. The  cost  was  to  be  $62,200,  to  be 
paid  the  contrac-tor  partly  in  cash,  partly  in 
promissory  notes,  and  partly  in  bonds  secur- 
ed by  a  second  mortgage  on  the  property. 
The  bonds  were  to  be  14  in  number,  of  a 
■value  of  $7,000.  being  half  of  a  total  cost  of 
:$14,000,  28  for  $500  each.  The  14  bonds  were 
.to  be  deposited  with  the  Merchants'  Trust 


Company  of  Philadelphia,  to  be  delivered  to 
the  contractor  at  various  times,  upon  certifi- 
cates of  the  architects  that  the  work  bad 
been  completed  to  the  extent  fixed  by  the 
contract  for  such  deliveries. 

On  June  14,  1907,  after  work  on  the  build- 
ing had  been  commenced  and  waa  in  ptogiesa, 
the  partners  in  the  firm  of  William  G.  Moore 
incorporated  themselves  In  the  state  of  New 
Jersey  under  the  firm  name  of  Moore  &  Co^ 
Incorporated,  and  all  the  contracting  busi- 
ness of  the  firm,  including  the  unfinished  con- 
tract with  Bridgman  Bros.  Company,  was 
transferred  to  the  conioration.  The  building, 
which  was  in  course  of  erection,  fell  down 
in  the  early  part  of  July,  1907,  and  It  was 
necessary  practically  to  rebuild  it.  Prior  to 
the  accident,  Willinm  G.  Moore  had  received 
from  the  trust  company,  on  certificates  from 
the  architect,  12  of  the  i4  bonds.  He  also 
received  from  the  architects,  the  day  before 
the  collapse  of  the  building,  a  certificate  en- 
titling him  to  the  remaining  2  bonds.  This 
was  not  presented  by  him  before  the  acci- 
dent, and  he  did  not  receive  the  last  2  bonds 
until  July  22, 1908,  a  year  later. 

On  June  5,  1908,  Howard  W.  Page  was  ap- 
pointed, by  the  court  of  common  pleas  No.  2 
of  Philadelphia  county,  receiver  for  Moore 
&  Co.,  Incorporated,  and  subsequently, 
that  corporation  having  be«i  adjudicated  a 
bankrupt,  he  was  first  made  receiver  and 
then  trustee  In  the  bankruptcy  proceedings. 
While  receiver  in  bankruptcy,  Mr.  Page  en- 
tered into  a  contract  of  settlement  with 
Bridgman  Bros.  Company,  who  had  claimed 
a  large  offset  to  the  contract  price,  under 
their  contract  with  William  G.  Moore,  be- 
cause of  the  delay  in  the  completion  of  the 
work,  due  to  the  collapse  of  the  original  baild- 
ing.  By  this  settlement  mutual  releases  were 
to  be  given,  and  the  receiver  was  to  be  paid 
$2,010  in  cash  and  the  two  bonds  for  $500 
each  still  in  the  hands  of  the  trust  company. 
William  G.  Moore,  the  defendant,  was  an  ac- 
tive agent  in  effecting  the  settlement,  and 
when  it  was  completed  received  both  the  casta 
and  the  two  bonds  from  the  trust  company. 
The  cash  he  turned  over  to  the  receiver  by 
advice  of  bis  attorney. 

After  Mr.  Page  was  appointed  receiver  on 
June  6,  1908,  he  sent  his  representative  to 
the  office  of  Moore  &  Co.,  Incorporated, 
in  the  Drexel  building,  Philadelphia,  to  take 
possession  of  the  assets  of  the  company.  The 
defendant,  William  G.  Moore,  who  was  presi- 
dent of  the  company,  took  from  the  safe  ten 
bonds  of  the  Bridgman  Bros.  Company,  gave 
eight  of  them  to  the  receiver's  messenger, 
and  retained  tn-o  himself,  saying  that  they 
belonged  to  the  architect  It  was  to  recover 
the  value  of  these  two  bonds  and  the  two 
subsequently  received  by  defendant  from  the 
Merchants'  Trust  Company,  all  of  which  he 
refused  to  deliver  to  plaintiff,  that  the  pres- 
ent suit  was  brought. 
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Argned  before  BROWN,  MESTRBZAT, 
POTTER,  ELKIN,  and  MOSCHZISKER,  J  J. 

Henry  P.  Brown  and  D.  Howard  Erans, 
for  appellant.  Thomas  Raebnm  White,  for 
appellee. 

POTTER,  J.  In  this  action  the  trustee  In 
bankruptcy  of  Moore  &  Co.  sought  to  re- 
cover the  value  of  four  bonds,  which.  It  was 
allegpd,  were  wrongfully  taken  from  the 
bankrupt  by  the  defendant  and  converted  to 
bis  own  use.  The  defendant  contended  that 
he  bad  taken  the  bonds  for  the  purpose  of 
delivering  them  to  their  owner,  Frederick 
Webber,  to  whom  he  alleged  they  had  previ- 
ously been  assigned.  The  controversy  turns 
upon  the  correct  Interpretation  and  the  legal 
eflFect  to  be  given  to  a  letter  written  by  the 
defendant  to  ^Ir.  Webber  on  December  29, 
1906.  The  subject-matter  of  the  letter  Is  as 
follows:  "I  am  about  to  erect  a  four-story 
factory  building  for  Bridgman  Bros,  at  15th 
and  Washington  avenue.  The  payments  will 
Include  $7,000  In  second  mortgage  six  per 
cent,  three  year  bonds  against  this  property, 
Indorsed  by  Bridgman  Bros.  Individually.  I 
hereby  agree  to  assign  to  you  Irrevocably  $3,- 
000  of  these  bonds."  Counsel  for  appellant 
contend  that  this  letter  constituted  an  equita- 
ble assignment  of  the  bonds  to  Webber.  The 
trial  Judge  construed  the  letter  to  be  suffi- 
cient in  form  to  constitute  an  equitable  as- 
signment of  the  bonds,  but  submitted  to  the 
Jury  the  question  whether  there  was  a  valid 
consideration  for  such  assignment.  There 
was  testimony  on  behalf  of  defendant  tend- 
ing to  show  that  Webber  had  secured  certain 
subcontracts  for  the  firm  of  William  G. 
Moore  on  better  terms  than  the  firm  could 
have  secured  them  for  itself,  and  that.  In 
recognition  of  his  service  In  this  respect,  the 
firm  had  agreed  to  give  him  the  bonds  re- 
ferred to  in  the  letter.  The  trial  Judge  In- 
structed the  Jury  that.  If  they  found  that 
Webber  did  render  such  services,  that  fact 
would  constitute  a  good  and  sufficient  consid- 
eration for  the  bonds.  The  verdict  of  the 
Jury  was,  however,  against  the  contention  of 
tbe  defendant  In  this  respect  We  do  not 
agree  with  the  view  of  the  trial  Judge  that 
the  letter  from  Moore  to  Webber,  In  Itself, 
constituted  an  assignment  of  the  six  bonds 
tn  question.  Henderson  v.  Jennings,  228  Pa. 
188,  77  Atl.  453,  30  L.  B.  A.  (N.  S.)  827,  Is 
cited  In  support  of  that  contention.  There  It 
was  agreed  that  a  mortgage  was  to  be  given 
as  part  consideration  for  a  building  contract; 
and  It  was  held  that  the  contractor  might 
assign  his  interest  in  It  before  it  had  been 
executed,  or  was  to  be  delivered  under  the 
terms  of  the  contract.  But  it  should  be  noted 
tbat  one  particular  mortgage  was  the  thing 
M>Id  In  that  case.  In  the  present  instance 
the  alleged  assignment  covers  6  bonds  out  of 
14,  without  specifying  any  particular  or  spe- 
cific bonds.  Nor  was  the  wording  of  the  con- 
tract in  the  present  tense.  It  was  not,  "1 
hereby  assign,"  but,  "I  hereby  agree  to  as- 


sign." There  was  much,  therefore,  to  sup- 
port tbe  contrition  of  counsel  for  appellee 
tbat  the  letter  was  but  an  executory  con- 
tract, and  was  not  an  assignment  of  the  spe- 
cific bonds  In  controversy.  But  appellant  had 
tbe  benefit  of  the  ruling  In  his  favor  upon 
this  question,  and  cannot  complain  of  It  here. 
We  need  not,  therefore,  give  this  point  fur- 
ther consideration. 

[1]  The  only  error  alleged  in  the  assign- 
ments Is  the  refusal  of  tbe  trial  Judge  to 
give  binding  Instructions,  or  to  enter  Judg- 
ment non  obstante  veredicto  for  the  defend- 
ant As  the  establishing  of  facts  material 
to  the  Issue  dei)ended  upon  oral  testimony,  It 
would  have  been  error  If  the  court  had  taken 
the  case  from  the  Jury.  Second  National 
Bank  v.  Hoffman,  229  Pa.  429,  78  Atl.  lOCE; 
Fry  V.  National  Glass  Co.,  219  Pa.  614,  69 
Atl.  56.  Where  the  court  could  not  have 
given  binding  Instructions,  It  cannot  enter 
Judgment  non  obstante  veredicto  thereafter. 
In  Dalmas  v.  Kemble,  21S  Pa.  410,  412,  413, 
64  AU.  659,  660,  Mr.  Chief  JusUce  Mitchell 
said  that  under  tbe  act  of  April  22,  1905  (P. 
li.  286)  the  court  "is  to  treat  the  motion  for 
Judgment  as  If  it  was  a  motion  for  binding 
directions  at  the  trial.  •  •  •  If  It  should 
appear  that  there  was  conflict  of  evidence 
on  a  material  fact,  or  any  reason  why  there 
could  not  have  been  a  blading  direction,  then 
there  can  be  no  Judgment  against  the  ver- 
dict now." 

[Z,  3J  In  the  present  case  there  was  a  con- 
flict of  evidence.  The  consideration  suggest- 
ed by  defendant  for  the  assignment  of  the 
bonds  was  questioned  at  the  trial.  It  was 
shown  that  Webber  was  the  architect  of  the 
building  and  the  agent  of  the  owner;  and,  as 
such.  It  was  his  duty  to  award  the  contract, 
and  to  see  that  the  building  was  erected  In 
accordance  with  tbe  plans  and  specifications. 
He  awarded  the  contract  to  appellant.  Ob- 
viously an  agreement  by  a  contractor  to  pay 
bonds  to  an  architect  for  services  in  over- 
seeing his  work,  or  for  securing  the  award, 
would  be  Illegal.  The  circumstances  called 
for  inquiry  by  the  Jury.  It  was  also  shown 
that  upon  another  occasion,  when  testifying 
before  the  referee  in  bankruptcy,  appellant 
bad  stated  that  the  agreement  was  that  this 
$3,000  was  to  be  paid  td  Webber  on  account 
of  his  services  as  architect.  In  the  present 
case  appellant  testified  that  this  former  evi- 
dence was  given  under  a  misapprehension. 
But  his  testimony  was  for  the  Jury.  It  also 
appeared  that  in  proceedings  before  the  ref- 
eree in  bankruptcy  Webber  had  stated,  un- 
der oath,  tliat  the  bonds  alleged  to  be  as- 
signed In  the  letter  were  given  to  him  on 
account  of  services  rendered  as  architect  It 
Is  not  pretended  that  tbe  transfer  of  bonds 
for  such  a  consideration  by  the  contractor 
would  have  been  proper.  There  was  also 
some  evidence  that  defendant  at  first  made 
claim  to  the  bonds  under  an  assignment  to 
himself;  and  It  appeared,  also,  that  two  of 
the  bonds  were  entered  In  the  Investment 
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account  of  Moore  &  Co.,  Incorporated,  and 
remained  there  until  the  appointment  of  a 
receiver.  All  this  was  Inconsistent  with  the 
claim  that  the  bonds  were  the  property  of 
Webber,  or  that  they  were  so  considered, 
prior  to  the  bankruptcy.  It  Is  clear,  there- 
fore, that  the  evidence  was  conflicting  as  to 
the  real  consideration  for  the  assignment 
of  the  bonds.  That  the  evidence  offered  up- 
on the  part  of  the  plaintiff  was.  If  credited 
by  the  jury,  sufficient  to  support  the  verdict, 
we  have  no  doubt. 

Counsel  for  appellant  also  urge  that  the 
appellee  is  precluded  from  assailing  the 
validity  of  the  alleged  assignment  from 
Moore  to  Webber  by  the  fact  that  in  his 
statement  of  claim  he  averred  that  the  de- 
fendant, after  taking  and  converting  the 
bonds  to  his  own  use,  "used  them  In  the 
payment  of  an  obligation  personally  owing 
by  blm  to  one  Frederick  Webber,  who  bad 
done  certain  work  for  him,"  etc.  The  record 
does  not  show  that  the  fact,  or  effect  of  this 
averment,  was  raised  In  the  court  below. 
But,  at  any  rate,  the  averment  goes  no  far- 
ther than  to  charge  that  defendant  used 
the  bonds  to  pay  his  own  obligation.  It  does 
not  in  any  way  admit  the  validity  of  the 
claim  of  Webber  to  the  bonds  as  against 
Moore  &  Co.,  Incorporated.  In  his  testimony 
defendant  alleged  that  when  the  bonds  were 
delivered  to  Webber  they  were  the  property 
of  the  latter,  as  he  had  become  the  owner  by 
reason  of  t^e  alleged  assignment  In  the  let- 
ter, made  some  time  previously.  The  es- 
sential question,  then,  presented  for  deter- 
mination upon  the  trial  was  whether,  at 
the  time  when  the  bonds  were  delivered  to 
Webber,  they  belonged  to  him,  or  were  the 
property  of  the  bankrupt  estate.  The  verdict 
of  the  jury  determined  that  question  in 
favor  of  the  estate,  and  thereby  fixed  the 
llnblllty  of  the  defendant.  The  burden  was 
upon  appellant  at  the  trial  to  sustain  his 
right  to  the  bonds  which  he  had  taken ;  and 
the  verdict  shows  that  he  failed  to  establish 
that  right  to  the  satisfaction  of  the  jury. 

We  find  no  merit  in  the  assignments  of 
error.  They  are  dismissed,  and  the  judg- 
ment is  affirmed. 


JAMISON  V.  CUMBERLAND  COUNTY. 

(Supreme  Court  of  Pennsyfvania.     Feb.  5, 
1912.) 

1.  Highways  (§  118*)— Constbuction— Dam- 

AOKS. 

Where  a  township  road  is  reconstructed 
by  the  stnte  hi|?bway  department  under  Act 
May  1,  1(»05  (P.  L.  318),  after  the  passase  of 
Act  June  8.  1007  (P.  L.  505),  which  amends 
the  former  act  by  eliminating  the  provision  for 
assessment  of  damages  resulting  from  a  change 
of  xrade,  the  county  is  not  Uable  for  damages 
resulting. 

[Kd.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  §§  340-355,  3G2,  380;  Dec.  Dig.  S 
118.»] 


2.  Highways  (|  115*)— Constbuction— Dam- 
ages. 

That  proceedings  for  the  reconstruction  of 
a  township  road  under  Act  May  1,  1905  (P. 
li.  318),  were  commenced  prior  to  the  ena«'t- 
ment  of  June  8,  1907  (P.  L.  505),  eliminating 
the  right  to  recover  for  a  change  of  grade. 
docs  not  entitle  an  adjoining  owner  to  damages 
from  such  reconstruction  actually  made  after 
the  enactment  of  the  latter  statute  since  no 
liability  attaches  till  the  actual  physical  chance 
of  grade  occurs. 

[Ed.  Note. — For  other  cases,  see  Highways. 
Cent.  Dig.  {{  358-370,  372,  373;  Dec.  Dig.  { 
115.*] 

Appeal  from  Court  of  Common  Pleas.  Cum- 
berland County. 

Action  by  Rebecca  Jamison  against  Cum- 
berland County.  From  a  judgment  of  the 
superior  court  reversing  a  judgment  of  th« 
court  of  common  pleas  for  plaintiff,  she  ap- 
peals.   Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN. 
MESTREZAT,  STEWART,  and  MOSCHZIS- 
KER,  JJ. 

J.  W.  Wetzel  and  Conrad  Hambleton,  for 
appellant  S.  B.  Sadler  and  John  C.  Bell, 
Atty.  Gen.,  for  appellee. 

MOSCIIZISKER,  J.  [1]  The  appellee  cor- 
rectly states  the  question  Involved  to  be.  "Is 
a  county  liable  for  damages  resulting  from 
a  change  of  grade  of  a  township  road  recon- 
structed by  the  State  Highway  Department 
after  the  jpassage  of  the  act  of  June  8,  1907?" 

The  road  which  figures  in  this  case  was 
laid  out  and  opened  many  years  ago.  In 
1906,  upon  application  of  the  supervisors  of 
Pennsboro  township,  the  commissioners  of 
Cumberland  county  presented  a  petition  to 
the  State  Highway  Department  praying  for 
the  improvement  and  reconstruction  of  this 
road  as  provided  in  the  act  of  May  1,  1933 
(P.  L.  318).  Subsequently  the  necessary  sur- 
veys were  made  and  a  Contract  for  the  work 
was  entered  Into  by  the  State  Highway  De- 
partment as  authorized  by  the  act,  but  tbe 
actual  physical  change  of  grade  in  front  of 
appellant's  property  did  not  take  place  un- 
til many  months  after  the  passage  of  the  act 
of  June  8,  1907  (P.  L.  505)  which  expressly 
amended  the  act  of  1905  so  as  to  eliminate 
a  provision  for  the  assessment  of  damages 
resulting  from  a  change  of  grade.  Neverthe- 
less the  court  of  common  pleas  decided  that, 
under  the  constitutional  provision  that  mu- 
nicipal corporations  shall  make  compensation 
for  property  injured  by  the  construction  or 
enlargement  of  their  highways,  the  plahitiff 
was  entitled  to  recover  for  damages  snffere<l 
from  this  change  of  grade  and  entered  judg- 
ment accordingly;  this  judgment  was  revers- 
ed by  the  superior  court,  and  the  case  is 
here  on  appeal  from  that  tribunal. 

The  facts  have  been  twice  before  the  su- 
perior court  (Jamison  v.  Cumberland  Co.,  39 
Pa.  Super.  Ct.  335;  Id.,  48  Pa.  Super.  Ct. 
32),  and  on  the  last  appeal,  in  an  opinion  by 
Porter,  J.,  the  question  here  Involved  «s  cor- 
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rectly  answered  In  the  negative,  the  whole 
sutiject  Is  amply  and  ably  covered,  and  the 
positions  taken  are  fully  sustained  by  the 
authorities  there  cited  and  explained.    The  an- 
swers to  most  of  the  contentions  of  the  appel- 
lant are  to  be  found  In  the  following  excerpt 
from   that  opinion:   "The  road  with   which 
v.-e  are  now  dealing  was  one  of  the  general 
system  of  highways  of  the  commonwealth,  a 
township  road,  the  property  of  the  common- 
wealth, and  the  burden  of  keeping  It  in  re- 
pair has  been  by  law  liuiwsed  upon  the  town- 
ship.    The  county  in  Its  corporate  capacity 
had  nothing  to  do  with  it  save  the  authority 
conferred  by  the  act  of  1905  to  assist  the 
commonwealth  and  the  township  by  contrib- 
uting 12V^  I)er  cent,  of  the  cost  of  making 
it  an  improved  highway.    When  the  road  was 
originally  laid  out  as  a  highway  many  years 
ago,  the  county  had  nothing  whatever  to  do 
with  it  except  to  pay  damages  and  exiieuses 
in  compliance  with  the  general  law  of  the 
state.    The  taking  was  by  the  state  by  right 
of  eminent  domain  in  the  manner  provided 
by  its  laws,  through  the  agency  of  th6  ju- 
diciary.   The  6  per  cent,  allowance  for  roads 
embraced  In  all  the  original  grants  from  the 
proprietaries  and   the  commonwealth   made 
the  allowance  of  compensation  for  the  land 
then  taken  a  matter  of  grace  on  the  part  of 
the    Legislature    and    not   of   constitutional 
rlglit    *    •     »    The  road  having  been  open- 
ed, it  was  within  the  discretion  of  the  super- 
visors of  the  township  to  change  the  grade 
of  the  highway  from  time  to  time  as  the  exi- 
gencies of  public  travel  required.     Had  the 
supervisors  of  the  township  In  which  this 
road  was  located,  without  the  intervention 
and  assistance  of  the  State  Highway  Depart- 
ment, made  the  same  change  in  the  grade  of 
the  highway,  this  plaintiff  could  not  have  as- 
serted a  constitutional  right  to  claim  com- 
pensation for  the  alleged  injury  to  her  prop- 
erty resulting  from  such  change  in  grade. 
*    •    •    Any  taking  of,  or  injury  to,  proper- 
ty authorized  by  the  acts  of  1905  or  1907 
Involves  an  exercise  of  the  right  of  eminent 
domain  by  the  state  In  its  sovereign  capacity, 
acting  through  one  of  its  executive  depart- 
ments.   The  statute  conferred  upon  counties 
no  privilege  to  take  private  property  in  con- 
nection with  the  Improvement  of  a  township 
road,  nor  did  It  give  to  a  county  any  control 
over  or  right  in  such  road  before,  during,  or 
after   the   completion    of   the   improvement. 
The  road  was  a  township  road  before  the  im- 
provement was  undertaken;  the  statute  en- 
acted in  its  twentieth  section  that  the  road 
Bhonld  after  the  improvement  be  known  as  a 
'state  highway,'  but  it  also  provided  that  it 
should  be  the  duty  of  the  authorities  of  the 
township  In  which  the  road  was  situated,  aft- 
er the  improvement  was  completed,  to  keep 
the  road  in  repair,  and  provided  that  the 
sapervisors  of  the  township  might  apply  di- 
rectly to  the  State  Highway  Department  and 
receive  aid  for  the  maintenance  of  the  same. 
The  statute,  as  amende^,  does  allow  compen- 


sation for  property  actually  taken  In  improv- 
ing a  road  under  Its  provisions  by  the  State 
Highway  Department,  but  that,  as  is  shown 
by  the  authorities  above  cited,  was  a  matter, 
of  grace  and  not  of  constitutional  right.  The 
fact  that  the  statute  made  the  county  the 
paymaster  In  the  first  Instance  for  property 
thus  taken  by  the  State  Highway  Department 
did  not  constitute  the  county  a  corporation 
'invested  with  the  privilege  of  taking  private 
property  for  public  uses'  within  the  meaning 
and  spirit  of  the  constitutional  provision,  nor 
did  it  vest  parties  whose  property  was  not 
actually  taken  with  the  constitutional  right 
to  demand  consequential  damages  for  inju- 
ries alleged  to  have  resulted  from  change  of 
grade.  •  •  »  The  county  of  Cumberland 
was  not  invested  with  the  right  to  take  pri- 
vate property  for  public  use  In  the  making 
of  the  improvement  in  question,  the  road  was 
not  and  did  not  become  a  work,  highway, 
or  improvement  of  the  county  or  over  which 
the  county  bad  control,  and  the  constitution- 
al provision  In  question  has  no  application  to 
this  case."  This  leaves  little  more  to  be  said 
upon  the  subject. 

The  commonwealth  of  Pennsylvania  has 
entered  upon  the  systematic  development  of 
a  series  of  state  highways,  and  this  the  acts 
of  1905  and  1907  were  Intended  to  carry  out. 
While  the  construction  of  these  acts  concerns 
all  the  people,  the  rights  of  the  individual 
particularly  affected  are  the  matter  of  prime 
importance  to  be  determined  here,  and  we 
have  examined  and  considered  the  case  from 
this  point  of  view.  The  acts  represent  a  new 
scheme  of  highway  building  undertaken  di- 
rectly by  the  state,  whose  subdivisions  mere- 
ly act  to  put  into  operation  the  machinery  of 
the  commonwealth  and  as  its  agents  and  the 
paymasters  of  part  of  the  cost  of  such  Im- 
provements. The  statutory  provisions  that 
the  State  Highway  Department  may  "con- 
tract Jointly  with  the  county  and  township 
or  townships  in  which  said  highway  lies  to 
carry  out  the  recommendations  of  the  State 
Highway  Commissioner,"  and  that  no  work 
shall  be  authorized  "until  the  written  agree- 
ment of  the  commissioners  of  the  county 
and  the  ♦  ♦  •  township  or  townships, 
•  •  •  to  assume  their  respective  shares 
of  the  cost  *  •  •  shall  be  on  file  In  the 
office  of  the  State  Highway  Department," 
mean  that  in  each  Instance  a  record  of  the 
undertaking  shall  be  thus  made  up  for  the 
benefit  of  the  state  and  the  respective  locali- 
ties through  which  the  road  passes;  these 
provisions  do  not  in  any  sense  contemplate  a 
contract  in  which  the  proi)erty  owners  along 
the  line  of  the  improvement  can  claim  any 
special  beneficial  interest,  nor  do  they  imiwse 
an  obligation  upon  the  counties  to  respond 
in  damages  for  consequential  Injuries  result- 
ing from  a  change  of  grade  In  the  making 
of  the  improvement.  The  work  is  done  di- 
rectly by  the  state,  and  the  act  expressly 
provides  that  every  contract  for  such  Im- 
provement "shall  be  made  in  the  name  of  the 
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(•ommonwealtb  of  Pennsylvania  and  shall  be 
signed  by  the  State  Highway  Commissioner 
*  *  •  and  approved  •  *  *  by  the  At- 
torney General."  The  state  directly,  not  the 
county  or  townships,  exercises  the  power  of 
eminent  domain,  and  injuries  suffered  by 
property  owners  are  attributable  to  the  state 
and  not  to  the  county.  Although  the  latter 
contributes  a  small  percentage  of  the  cost, 
roads  reconstructed  under  these  acts  do  not 
become  county  roads;  and,  while  In  a  certain 
sense  the  counties  are  quasi  mimlclpal  cor- 
porations, the  constitutional  provision  relied 
upon  by  the  appellant  cannot  be  applied  to 
lmi>ose  liability  in  a  case  such  as  this  where 
no  Injury  has  been  caused  through  the  exer- 
cise of  a  right  or  the  performance  of  a  duty 
imposed  upon  the  county. 

[2]  The  fact  that  the  improvement  had  its 
inception  and  the  contract  for  the  work  was 
let  under  the  act  of  1905,  prior  to  the  amend- 
ment of  1907  eliminating  the  right  to  recover 
for  a  change  of  grade,  will  not  serve  to  help 
the  appellant,  as  no  liability  attached  or 
right  vested  until  the  actual  physical  change 
of  grade  occurred.  Ogden  v.  Philadelphia, 
143  Pa.  430,  22  Atl.  694;  Plan  166.  143  Pa. 
414,  22  Atl.  669;  Jones  v.  Bangor  Boro,  144 
Pa.  638,  23  Atl.  252;  Clark  v.  Philadelphia, 
171  Pa.  30,  33  Atl.  124,  50  Am.  St.  Rep.  790; 
Howley  v.  Pittsburgh,  204  Pa.  428,  54  Atl. 
347. 

The  assignment  of  error  is  overruled,  and 
the  Judgment  of  the  superior  court  Is  af- 
firmed. 


KEBNB  HOME  v.  STARTZELL. 

(Supreme   Court   of   Pennsylvania.     Feb.    19, 
1012.) 

1.  Execution   (J  76*)— Issuance— Affidavit 
o»  OwNEBsnip— "Writ." 

Where  judgment  is  entered  on  a  warrant 
of  attorney  accompanying  a  bond  and  mort- 
ttnge  after  the  mortgagor  has  parted  with  the 
title  to  the  real  estate,  a  writ  of  execution 
thereon  is  not  a  writ  within  Act  April  2.S. 
1903  (P.  L.  261),  providing  that  the  plaintiff 
in  any  writ  to  (.-barge  particular  land  with  the 
payment  of  a  particular  debt  running  with  the 
land  shall  file  with  his  praecipe  an  affidavit  set- 
ting forth  who  are  the  real  owners  of  the  land 
charged,  and  the  affidavit  is  not  required  in 
such  case. 

[Ed.  Note. — ^For  other  cases,  see  Execution, 
Cent  Dig.  {  171;    Dec.  Dig.  f  76.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol  ?.  pp.  7530-7532.] 

2.  JuPOMENT  (I  773*)— Lien— Time  of  Tak- 
ing Effect. 

A  judgment  on  a  bond  and  warrant  of  at- 
torney accompanying  a  mortgage  creates  a 
lien  on  the  mortgaged  premises,  whoever  may 
he  the  owner  at  the  entry  of  the  judgment,  and 
the  lien  relates  back  to  the  date  of  recording 
the  mortgage,  and  a  sale  on  the  judgment  dis- 
charges the  lien  of  the  mortgage. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  {  1333;    Dec.  Dig.  §  773.*] 

Appeal  from  Court  of  Common  Pleas.  Phil- 
adelphia County. 


Petition  by  the  Keene  Home  against  Ed- 
ward Startzell  to  deliver  possession.  From 
the  Judgment  awarding  possession,  Charles 
E.  Griffith  and  another  appeal.    Affirmed. 

Ferguson,  J.,  stated  the  facts  to  be  as 
follows  In  the  court  below: 

"This  Is  a  citation  to  deliver  possession  to 
a  purchaser  at  sheriff's  sale  under  the  act 
of  April  20,  1905  (P.  L.  No.  239).  The  cita- 
tion was  directed  to  Anna  M.  Griffith  as  the 
person  In  possession  who  has  filed  an  answer, 
as  has  also  Katherine  L.  Dallas  who  was 
permitted  to  intervene.  The  petition  for  cita- 
tion avers  that  the  petitioner  acquired  title 
by  purchase  at  a  sheriff's  sale  held  in  August, 
1010;  that  the  sale  was  upon  a  writ  of  ven- 
ditioni exponas  Issued  upon  a  Judgment  en- 
tered against  Edward  Startzell  on  a  bond 
and  warrant  of  attorney  in  a  proceeding  In 
which  the  Keene  Home,  a  corporation,  was 
plaintiff;  that  the  bond  and  warrant  of  at- 
torney were  for  the  same  debt  as  that  se- 
cured by  an  Indenture  of  mortgage  of  the 
real  estate  executed  by  the  said  Startzell 
to  Robert  Pitts  and  by  assignments,  the  said 
mortgage  became  vested  in  the  said  Keene 
Home.  The  petition  further  avers  that  An- 
na M.  Griffith  came  into  possession  through 
a  title  derived  from  the  said  StartzeU  and 
refuses  to  deliver  possession  to  the  petitioner. 
The  answers  filed  by  Anna  M.  Griffith  and 
Katherine  L.  Dallas  deny  the  averments  of 
the  petition,  but  an  examination  of  the  an- 
swers discloses  that  the  denial  Is  not  such  a 
denial  of  the  facts  alleged  In  the  petition  as 
an  assertion  of  a  conclusion  of  law  that  the 
petitioner  did  not  acquire  title  by  the  sheriff's 
sale  referred  to.  The  answers  further  set  up 
that  Anna  M.  Griffith  Is  not  in  possession  of 
the  premises,  but  that  Katherine  L.  Dallas 
acquired  title  thereto  In  May,  1909,  and  is 
the  owner,  and  that  Charles  E.  Griffith,  the 
husband  of  Anna  M.  Griffith,  is  now  the  oc- 
cupant of  the  premises  under  a  verbal  lease 
from  the  said  Katherine  L.  Dallas.  They 
also  aver  that  Edward  Startzell  was  not  the 
owner  of  the  premises  at  the  time  the  Judg- 
ment was  entered  upon  the  bond  and  war- 
rant, and  that  no  notice  was  given  to  Kather- 
ine L.  Dallas,  Anna  M.  Griffith,  or  Charles 
E.  Griffith  of  the  proceedings  upon  the  bond. 
The  respondents  therefore  pray  that  a  trial 
by  Jury  be  awarded  to  determine  the  ques- 
tion of  fact  raised  by  the  petition  and  an- 
swers. 

"The  placing  of  the  petition  and  answers 
upon  the  list  for  arg;ument  Is  an  admUston 
on  the  part  of  the  ^tltloner  that  all  rele- 
vant facte  averred  In  the  answers  are  true, 
and  an  admission  by  the  respondeut^that  all 
facts  averred  In  the  petition  and  not  denied 
in  the  answers  are  likewise  true.  It  Is  con- 
ceded by  both  sides  therefore  that  the  fol- 
lowing facts  are  fixed:  The  bond  and  war- 
rant upon  which  Judgment  was  entered  ac- 
companied a  mortgage  of  the  real  estate. 
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Edward  Startzell,  the  defendant,  bad  parted 
with  the  title  before  the  Judgment  was  en- 
tered. Katherlne  L.  Dallas  was  the  holdw 
of  the  fee,  subject  to  the  mortgage  at  the 
time  the  judgment  was  entered.  No  notice 
of  the  execution  was  given  to  Anna  M.  Grif- 
fith. Katherlne  L.  Dallas,  or  Charles  E.  Grif- 
fith: and  Charles  E.  Griffith  is  now  occupant 
of  the  premises  under  a  verbal  lease  from 
Katherlne  L.  Dallas." 

The  court  refused  the  prayer  of  the  peti- 
tion on  the  ground  that  Anna  M.  Griffith  was 
not  In  possession,  but  gave  petitioner  leave 
to  amend,  whereupon  an  amended  petition 
was  filed  for  a  citation  upon  Charles  E.  Grif- 
fith, one  of  appellants,  to  which  petition  an- 
swers were  filed  by  both  appellants  denying 
the  title  of  the  petitioner,  or  the  validity  of 
the  sheriffs  sale,  setting  forth  that  Kather- 
lne li.  Dallas,  the  real  owner,  had  had  no 
notice  whatever  of  the  proceedings,  and  had 
not  been  made  a  party  thereto,  as  required 
by  Act  July  9.  1901  (P.  L.  614),  and  Act 
April  23,  1903  (P.  L.  261),  and  that  the  prem- 
ises were  occupied  by  Charles  B.  Griffith  un- 
der verbal  lease  from  Katherlne  L.  Dallas. 

The  court  entered  Judgment  of  possession 
on  this  petition  and  answers  against  Charles 
E.  Griffith,  to  which  Judgment  an  exception 
was  taken  and  filed,  and  from  which  Judg- 
ment this  appeal  is  taken. 

Argued  before  BROWN,  MESTBEZAT,  EL- 
KIN,  STEWART  and  MOSCHZISKER,  JJ. 

C.  W.  Van  Artsdalen,  for  appellants.  John 
6.  Johnson  and  Klnley  J.  Tener,  for  appellee. 

PER  CURIAM.  The  real  estate  which  is 
the  subject  of  this  controversy  was  sold  at 
sherifTs  sale  upon  an  execution  Issued  on  a 
Judgment  entered  upon  a  bond  and  warrant 
accompanying  a  mortgage.  When  the  Judg- 
ment was  entered,  Startzell,  the  mortgagor 
and  the  obligor  In  the  bond,  had  parted  with 
his  title  to  the  property,  and  it  was  sold  by 
the  sheriff  without  notice  to  the  owner  of  it 
The  contention  of  the  appellants  is  that  no 
title  passed  to  the  sherlfTs  vendee,  because 
of  a  failure  to  comply  with  the  following  pro- 
vision of  the  act  of  April  23,  1903,  P.  L.  261: 
"The  plaintiff  in  any  writ  of  ejectment,  in 
any  writ  of  summons  to  recover  upon  a 
ground-rent  deed,  or  to  recover  any  sum 
charged  upon  real  property  by  will  or  deed, 
In  any  writ  of  scire  facias  but  mortgage,  or 
In  any  writ  to  charge  particular  land  with 
the  payment  of  a  particular  debt  running 
with  the  land,  or  some  person  on  his  behalf, 
Khali  file  with  his  praecipe  an  affidavit  set- 
ting forth,  to  the  best  of  his  knowledge,  in- 
formation and  belief,  who  are  the  real  own- 
ers of  the  land  charged,  or  in  the  action  of 
ejectment  are  claimants  thereof,  as  the  case 
may  be;  and  all  such  persons  shall  be  made 
parties  to  the  writ,  which  shall  then  be 
served  by  the  sherift  as  follows." 

[1]  A  Judgment  entered  upon  a  bond  and 
warrant  of  attorney  accompanying  a  mort- 


gage creates  a  Hen  upon  the  mortgaged  prem- 
ises, no  matter  who  may  be  the  owner  of 
them  at  the  time  of  the  entry  of  the  Judg- 
ment The  lien  of  such  Judgment  relates 
back  to  the  day  the  mortgage  was  recorded, 
and  a  sale  upon  it  discharges  the  Hen  of  the 
mortgage.  Morris  v.  Campbell,  186  Pa.  S89, 
40  AU.  1014,  65  Am.  St  Rep.  880. 

[2]  When  Dallas,  the  appellant  took  title, 
she  liad  record  notice  that  the  mortgage 
which  bound  her  property  had  been  accom- 
panied by  a  bond  upon  which  Judgment  might 
be  entered  at  any  time  against  Startzell, 
the  obligor  in  It,  without  notice  either  to 
him  or  to  her,  for  neither  was  entitled  to 
such  notice.  After  the  Judgment  was  enter- 
ed, no  writ  was  Issued  to  recover  any  sum 
charged  upon  the  property,  or  to  charge  it 
with  the  payment  of  any  particular  debt  run- 
ning with  it  Neither  the  fi.  fa.  nor  vend.  ex. 
charged  the  land  with  the  mortgage  debt  It 
was  so  charged  by  the  entry  of  the  Judgment, 
and  the  writ  of  execution  subsequently  issued 
thereon  was  clearly  not  a  writ  within  the 
intendment  of  the  act  of  1903. 

The  court  below  correctly  so  h0d,  and  the 
Judgment  for  the  petitioner  below,'  for  posses- 
sion of  the  property,  is  affirmed. 


BENDER  et  al.  v.  PBNFIELD. 

(Supreme   Court  of  Pennsylvania.     Feb.   19, 
1912.) 

1.  Limitation  op  Actions  (g  125*)— Compu- 
tation OF  Period— Commencement  of  Ac- 
tion—Amen DMENT. 

An  amendment  will  not  be  allowed  after  a 
cause  of  action  against  the  executor  of  a  dece- 
dent's estate  for  the  decedent's  negligence  has 
been  barred  by  limitations  by  making  the  per- 
son described  as  executor  defendant  individ- 
ually as.  the  sole  devisee  under  the  will  of  de- 
cedent; the  fact  that  the  party  so  introduced 
individually  happened  to  be  the  legal  represen- 
tative of  the  estate  originally  represented  be- 
ing of  no  consequence. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  §  542;  Dec.  Dig.  g  126.*] 

2.  Limitation  of  Actions  (gg  124,  127*)— 
Computation  of  Period  —  Commencement 
OF  Action— Amendment. 

A  new  cause  of  action  cannot  be  intro- 
duced or  new  parties  brought  in  or  new  sub- 
ject-matter presented  or  a  new  vital  or  mate- 
rial defect  in  the  pleadings  corrected  after  the 
statute  of  limitations  has  become  a  bar. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  gg  541,  543-547;  Dec. 
Dig.  gg  124,  127.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  of  trespass  for  personal  injuries  by 
Oscar  Bender,  by  his  next  friend  and  father, 
Joseph  Bender,  and  by  the  latter  individual- 
ly, against  Anne  W.  Fenfleld,  formerly  Anne 
M.  Weightman  Walker,  sole  devisee  under 
the  last  will  and  testament  of  William 
Weightman,  deceased.  From  an  order  re- 
fusing to  take  off  nonsuit,  plaintiffs  appeal. 
Affirmed. 
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Argued  before  FELIi,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

Bernard  Harris,  for  appellants.  Frank  P. 
Prlchard  and  James  Wilson  Bayard,  for  ap- 
pellee. 

STEWART,  J.  At  the  Institution  of  this 
action  process  by  summons  went  out  against 
the  estate  of  William  Welghtman,  deceased. 
It  was  returned  served,  but  upon  whom  does 
not  api)ear.  The  circumstance  Is  immaterial, 
since  a  general  appearance  for  the  estate  fol- 
lowed. Two  years  after  the  action  bad  been 
begun  an  amendment  was  allowed,  whereby 
the  name  of  defendant  was  changed  so  as  to 
read  Anne  W.  Penflcid,  formerly  Anne  M. 
Welghtman  Walker,  surviving  executor  of  the 
estate  of  William  Welghtman,  deceased.  Lat- 
er on  a  rule  was  made  absolute  changing  the 
name  of  defendant  to  Anne  W.  Penfleld,  for- 
merly Anne  M.  Welghtman  Walker,  sole  dev- 
isee under  the  last  will  and  testament  of 
William  Welghtman,  deceased.  To  this  last 
amendment  exception  was  taken.  The  case 
was  proceede4  with,  resulting  In  a  judgment 
of  nonsuit  for  insufficiency  of  evidence,  which 
the  court  refused  to  take  off.  From  this 
later  order  we  have  this  appeal.  Were  we 
to  concede  that  plaintiffs'  evidence  establish- 
ed a  prima  facie  case  of  negligence,  a  re- 
versal of  the  Judgment  on  that  point  could 
avail  the  plaintiffs  nothing,  and  we  there- 
fore make  no  inquiry  Into  that  feature  of 
the  case. 

[1]  The  Judgment  entered  is  clearly  right 
for  Jurisdictional  reasons.  The  amendment 
by  which  this  appellee  was  made  a  defend- 
ant In  the  action  was  without  authority  of 
law.  The  action  had  been  brought  against 
the  estate  of  a  decedent.  The  amendment, 
bringing  upon  the  record  the  appellee  as  the 
legal  representative  of  the  estate,  was  entire- 
ly proper.  It  introduced  no  new  party,  since 
In  the  event  of  recovery  the  Judgment  would 
simply  be  de  bonis  testatoris;  but  by  the 
second  amendment  the  appellee,  against  her 
protest,  was  introduced  upon  the  record  to 
defend  not  In  her  representative  but  in  her 
individual  caiiadty,  and  bad  Judgment  been 
obtained  it  would  have  been  de  bonis  pro- 
prlls.  No  truer  test  can  be  applied  In  deter- 
mining whether  a  proposed  amendment  In- 
volves a  change  of  parties  to  the  action.  If 
it  may  involve  in  personal  liability  one  who 
was  not  made  a  party  originally,  the  amend- 
ment. If  objected  to.  should  be  disallowed,  for 
no  one  may  l)e  held  to  answer  except  as  re- 
<iuired  by  due  process.  The  negligence  here 
charged  was  that  of  the  estate  of  William 
Welghtman.  By  the  first  amendment,  ac- 
quiesced in,  that  estate  was  in  court  to  an- 
swer through  Its  legal  representative,  such 
representative  being  in  court  in  no  other 
capacity.  By  the  second  amendment  anoth- 
er and  wholly  different  party,  in  substitution 
of  the  one  originally  proceeded  against,  was 


charged  with  liability  for  the  alleged  negli- 
gence, and  that,  too,  after  right  of  action 
against  such  party  had  been  lost  by  lapse  of 
time.  The  fact  that  the  party  so  Introduced 
Individually  happened  in  this  case  to  have 
I'een  the  legal  representative  of  the  estate 
originally  complained  against  is  a  matter  of 
no  consequence.  The  rule  admits  of  no  ex- 
ception based  upon  such  accidental  circum- 
stance. Had  the  legal  representative  of  the 
Welghtman  estate  been  some  other  than  the 
appellee,  It  could  not  be  for  a  moment  con- 
tended that  an  amendment  could  properly 
be  made  bringing  such  party  upon  the  record 
as  a  defendant.  The  principle  of  the  rule  ap- 
plies in  the  one  case  as  directly  as  In  the 
other.  As  was  said  by  this  court  In  Gar- 
man  V.  Glass,  197  Pa.  101,  46  Atl.  923,  in 
discussing  the  question  of  amendments  under 
the  statute:  "Rights  of  action  in  different  ca- 
pacities even  though  in  the  same  Individual, 
cannot  be  mixed  and  interchanged  In  thi.-; 
way." 

[2]  In  the  present  case  the  right  of  action 
against  the  appellee  was  lost  by  expiry  when 
this  amendment  was  made,  and  a  new  action 
against  the  appellee  would  have  been  unavail- 
ing in  face  of  the  statute  of  limitations.  The 
only  purpose  of  the  amendment  was  to  in- 
volve the  appellee  in  a  liability  from  which 
the  law  had  discharged  her  by  making  her 
an  original  defendant  in  an  action  brought 
la  time  but  against  another  party.  This  was 
without  warrant  in  law.  The  appellee  in  her 
Individual  capacity  was  never  for  a  moment 
in  court  in  connection  with  this  case  Iiefore 
the  amendment  was  made,  and  the  court  was 
therefore  without  Jurisdiction  as  to  her.  "It 
has  been  many  times  decided  that  a  new 
cause  of  action  cannot  be  introduced,  or  new 
parties  brought  in,  or  a  new  subject-matter 
presented,  or  a  vital  and  material  defect  In 
the  pleadings  be  corrected  after  the  statute 
of  limitations  has  become  a  bar."  Le  Bar  v. 
R.  R.  Co.,  218  Pa.  261,  67  Atl.  413.  In  the 
case  in  which  this  appears  the  authorities  in 
support  are  cited,  and  further  reference  to 
them  Is  unnecessary. 

Sufficient  cause  for  the  nonsuit  appearlns, 
the  appeal  is  dismissed  at  the  cost  of  appel- 
lant, and  the  Judgment  is  affirmed. 


FRENCH  V.  HARDINO. 

(Supreme  Court  of  Pennsylvania.     Feb.  19, 
1912.) 

1.  corpobations   (|  149*)— stock— tbansreb 
— Bona  Kide  Purchasers. 

A  bona  fide  purchaser  for  value  and  with- 
out notice  of  stock  issued  by  a  corporation  as 
paid  up  is  not  liable  thereon,  either  to  the  cor- 
l>oration,  corporate  creditors,  or  other  pereons. 
thouf^h  the  stock  was  not  actually  paid  up  as 
represented. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  EHg.  {IS  539-546;    Dec.  Dig.  {  149.«] 


'For  otber  cases  see  game  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Ker  No.  Series  t  Rep'r  Indexes 


Digitized  by  CjOOQIC 


ra.) 


FRBNCH  V.  HARDINO 


687 


2.  Corporations    {{  149*)— Stock— Tbansfeb  | 

— Bona  FiOe  Pubchasebs. 

C)n<»  who  in  good  faith  and  without  notice 
purobases  corporate  stock  certificates  in  the 
oiK-n  market  is  protected  as  a  bona  fide  pur- 
chaser, the  stock  being  deemed  paid  up,  though 
there  is  nothing  on  the  face  of  the  certificates 
-stating  that  they  are  paid  up. 

fEd.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  539-546;   Dec.  Dig.  §  149.*] 

S.  Judgment  (§  822*)— Foreign  Judgment— 

C0NC1.USIVENES8. 

In  an  action  by  a  receiver  of  a  foreign  cor- 
poration again!<t  a  resident  stockholder  on  an 
assessment  authorized  by  a  decree  of  a  court 
having  jurisdiction  of  the  affairs  of  the  corpora- 
tion, the  stockholder  cannot  question '  findings 
nf  insolvency  and  as  to  the  grounds  of  the  as- 
sessments, but  he  can  set  up  defenses  personal 
to  himself  involving  his  rights  as  bona  fide  hold- 
er of  the  stock. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  if  1454,  148&-14d0,  1496;  Dec. 
Dig.  S  822.*I 

Appeal  from  Court  of  Common  Pleas,  Phll- 
adelpbla  County. 

Action  by  Thomas  E.  French,  ancillary  re- 
ceiver of  the  Agnew  Company,  against  J. 
Horace  Harding.  From  a  Judgment  of  the 
."superior  court  reversing  an  order  of  the 
'Common  pleas  making  absolute  rule  for  Judg- 
ment for  want  of  a  sufficient  affidayit  of  de- 
fense, plaintiff  appeals.    Affirmed. 

Head,  J.,  filed  the  following  opinion  in  the 
court  below: 

"This  appeal  comes  from  an  order  or  de- 
cree of  the  learned  court  below  making  ab- 
solute a  rule  for  Judgment  for  want  of  a  suf- 
ficient affidavit  of  defense.  As,  in  the  view 
we  take  of  the  case,  It  must  go  back  to  be 
tried  according  to  the  course  of  the  common 
law,  we  follow  the  approved  practice  of  the 
appellate  courts  In  indicating,  as  briefly  as 
we  may  considering  the  nature  of  the  question 
involved,  the  reasons  why  we  have  deter- 
mined the  affidavit  to  be  sufficient  to  protect 
the  defendant  from  a  summary  Judgment. 

"The  Agnew  Company  was  a  corporation 
of  the  state  of  New  Jersey,  with  a  capital 
stock  of  $250,000  divided  Into  5,000  shares 
of  the  par  value  of  $50  each.    Upon  a  proper 
proceeding  begun  In  the  Court  of  Chancery 
of  that  state,  having  Jurisdiction  of  the  af- 
fairs of  Insolvent  corporations,  it  was  deter- 
mined that  the  said  corporation  was  insol- 
vent:    that    Its    outstanding    Indebtedness, 
twnded  and  otherwise,  equaled  or  exceeded 
the  amount  of  Its  capital  stock;  that  all  of 
the  shares  of  the  said  stock  had  been  orig- 
inally Issued  by  the  corporation  without  its 
receipt  of  anything  therefor  from  the  parties 
to  whom  it  was  originally  Issued:    that  It 
was  necessary,   in  order   to   pay   its   debts, 
that  an  assessment   equal   to   the   full   par 
value  of  the  stock  be  levied  against  all  the 
stockholders;    that  J.   Horace  Harding,  the 
present  defendant,  was  then  the  owner  of  10 
shares  of  said  stock;   and  that  the  receiver, 
who  had  been  previously  appointed,  be  au- 
thorized to  levy  such  an  assessment  and  to 


proceed  to  collect  the  same  from  the  respec- 
tive stockholders.  Basing  his  right  to  recov- 
er on  this  decree  of  the  New  Jersey  court, 
the  plaintiff,  the  duly  appointed  receiver, 
brought  this  action  In  the  county  of  Philadel- 
phia to  recover  from  the  defendant  the 
amount  of  such  assessment  with  Interest 
and  costs. 

"By  way  of  defense  the  defendant  set  up 
that  at  the  time  of  the  institution  of  said 
proceedings,  and  before  and  since,   he  was 
and  has  remained  a  citizen  of  the  state  of 
Pennsylvania;  that  at  no  time  was  he  served 
In  the  state  of  New  Jersey  with  any  process 
from  the  said  court;  that  he  never  api)eared 
therein  In  person  or  by  counsel,  and  at  no 
time  and  In  no  way  submitted  himself  to 
the  Jurisdiction  of  that  court;    that  he  had 
no  knowledge  of  such  proceedings  other  than 
that  conveyed  to  him  by  notices  through  the 
malls  addressed  to  him  at  his  place  of  busi- 
ness in  the  city  of  Philadelphia  and  there 
received  by  him;    that  he  was  not  an  orig- 
inal subscriber  to  the  stock  of  said  company, 
nor  was  he  one  of  the  parties  who  promoted 
It,  who  received  any  stock  from  it.  or  had 
any  knowledge  of  the  manner  In  which  the 
said  stock  was  Issued,  or  of  the  affairs  of  the 
corporation  at  that  time,  or  of  any  fraud  or 
wrongdoing  perpetrated   by   those  who  or- 
ganized or  promoted  the  said  corporation  or 
originally  received  the  certificates  represent- 
ing Its  capital  stock;    that  in  the  ordinary 
course  of  business.  In  the  dty  of  Philadel- 
phia, he  bought  for  a  valuable  consideration 
10   shares  of  the  said   stock   through   his 
broker  who  was  making  sale  of  an  automo- 
bile for  him,  and  who,  with  his  consent,  ac- 
cepted the  10  shares  In  part  payment  of  the 
purchase  price  of  his  car;   that,  having  thus 
acquired  his  stock  in  the  open  market,  for 
a  valuable  consideration,  without  any  knowl- 
edge that  It  had  been  illegally  or  fraudulent- 
ly Issued,  or  would  be  subject  to  call  or  as- 
sessment by  the  corporation  or  its  receiver, 
he  was  not  legally  liable  to  pay  such  an  as- 
sessment as  had  been  directed  by  the  New 
Jersey  court,  and  that,  notwithstanding  Its 
decree,  he  had  a  right  to  his  day  In  court  and 
to  make  defense  on  the  grounds  Indicated. 
As  already  stated,  the  learned  court  below 
entered  a   summary  Judgment  against   him 
without  any  opinion  Indicating  the  grounds 
for  such  action. 

"We  may  say  in  the  outstart  that  we  think 
the  facts  upon  which  his  defense  is  predi- 
cated are  fairly  and  .sufficiently  averred  in 
his  affidavit  The  argument  of  the  learned 
coimsel  for  the  appellee  attacking  the  affida- 
vit In  this  respect  we  do  not  find  to  be  con- 
vincing. We  shall  consider  the  question  in 
two  aspects:  Do  the  facts  averred  indicate 
a  legal  defense  to  the  plaintiff's  claim?  Is 
such  defense  here  available  In  the  face  of 
the  decree  entered  by  the  New  Jersey  court, 
or  would  its  acceptance  amount  to  a  coUater- 
)  al  attack  on  that  decree? 


•For  other  casts  see  same  topic  and  Bection  NUMBER 
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[1, 2]  "1.  From  1  Cook  on  Corporations,  § 
50,  wbere  may  be  found  a  general  dlscnsslon 
of  this  question,  supported  by  many  notes 
and  citations,  we  quote  tbe  following:  'A 
bona  fide  purchaser,  for  value  and  without 
notice,  of  stock  issued  by  a  corporation  as 
paid  up,  cannot  be  held  liable  on  such  stock 
in  any  way,  either  to  the  corporation,  cor- 
porate creditors  or  other  persons,  even 
though  the  stock  was  not  actually  paid  up 
as  represented.  ♦  *  *  me  law  goes  still 
further,  and  holds  that  where  a  person  in  open 
market,  in  good  faith  and  without  notice,  pur- 
chases certificates,  such  stock  Is  to  be  deemed 
"paid  up"  In  his  hands,  and  he  is  protected 
as  a  bona  fide  purchaser,  even  though  there 
Is  nothing  on  the  face  of  the  certificates 
stating  that  they  are  paid  up.  This  can  now 
be  laid  down  as  the  established  rule.  It  Is 
based  on  sound  public  policy,  favoring  as  it 
does  tbe  transfer  of  personal  property  and 
tbe  quasi  negotiability  of  stock  and  discoun- 
tenancing secret  liens  and  constructive  no- 
tice.' The  principle  thus  deduced  by  the 
learned  author  has  been  clearly  stated  and 
followed  in  the  decisions  of  tbe  courts  of  last 
resort  of  a  number  of  the  states  of  the  Union 
as  well  as  In  England.  In  Flnletter  v.  Apple- 
ton,  195  Pa.  349,  45  Atl.  1063,  a  bill  was 
filed  by  the  receiver  of  an  insolvent  corpora- 
tion against  the  company  and  its  stockholders 
to  compel  the  payment  of  unpaid  subscrip- 
tions to  its  capital  stock.  Tbe  bill  averred 
in  detail^  the  manner  in  which  the  stock 
had  been^  originally  issued  in  violation  of 
law,  and  without  tbe  receipt  by  the  company 
of  any  value  therefor.  It  further  averred 
that  certain  persons,  who  became  the  'appel- 
lees in  tbe  reported  case,  were  at  the  time  of 
the  filing  of  the  bill  the  owners  of  certain 
shares,  having  received  them  by  transfer 
from  those  to  whom  they  were  originally  is- 
sued. The  appellees  donurred  on  the 
grounds  that  the  bill  disclosed  that  they  were 
not  original  subscribers  to  the  stock  or  pro- 
moters of  the  company,  but  were  purchasers 
of  the  stock  Jn  the  market;  •  •  *  and 
that  the  bill  fails  to  aver  that  they  pur- 
chased tbe  stock  with  notice  of  the  fraud  al- 
leged in  the  bill,  or  were  not  purchasers  here- 
of for  value.'  The  demurrer  was  sustained. 
In  affirming  tbe  decree,  Mr.  Justice  Mestre- 
zat,  speaking  for  the  court,  said:  'The  bill 
in  this  case  shows  that  the  defendants  are 
owners  of,  but  not  the  original  subscribers  to, 
certain  full  paid  shares  of  stodc.  There  is 
no  allegation  that  they  are  not  holders  for 
value  or  holders  with  notice  of  the  fraud  al- 
leged in  the  bill.  It  is  conceded  that  they 
purchased  their  stock  in  the  open  market 
As  shown  by  tbe  pleadings,  therefore,  the  de- 
fendants are  not  responsible  to  the  plaintiff 
for  any  unpaid  subscriptions  on  the  stock 
now  held  by  them,  and  hence  can  safely  rest 
upon-  their  demurrer.'  We  must  therefore 
oouchule  that  the  affidavit  disclosed  a  legal 
defense. 


[3]  "2.  That  the  New  Jersey  court  had 
complete  jurisdiction  of  the  Insolvent  cor- 
poration, and  Its  affairs  is  not  and  cannot  be 
denied.  Its  findings  and  decree,  therefore, 
made  within  the  limits  of  that  Jurisdiction 
In  disposing  of  the  affairs  of  the  corporation, 
cannot  be  collaterally  attacked  in  tbe  courts 
of  this  state.  The  defendant  is  therefore 
concluded  by  the  decree  In  so  far  as  it  de- 
termines the  fact  of  Insolvency ;  the  extent 
of  the  Indebtedness  of  the  insolvent  corpo- 
ration; that  its  capital  stock  was  issued  to 
the  original  stockholders  in  violation  of  law 
and  without  the  payment  of  any  money  there- 
for; that  an  assessment  equal  to  the  par 
value  of  the  stock  was  necessary  to  enable 
its  receiver  to  pay  its  debts:  that  this  de- 
fendant, with  the  other  persons  named  in  the 
decree,  were  the  holders  of  tbe  shares  of 
such  stock  named  in  the  decree;  and  that 
the  receiver  was  authorized  to  proceed  with 
the  collection  of  such  assessment  All  of 
these  matters  were  necessarily  determined  In 
ascertaining  the  status  of  the  corporation  to 
its  creditors  and  stockholders,  and,  in  so  far 
as  these  determinations  affected  the  individu- 
als holding  the  stock,  the  court  was  acting 
within  Its  Jurisdiction  because  it  was  deal- 
ing with  them  only  as  a  class,  qua  stockhold- 
ers, and  in  this  sense  and  In  this  re^>ect 
they  were  within  the  Jurisdiction. 

"But  the  defendant  as  an  individual  was 
never  within  the  Jurisdiction  of  that  court 
No  Jud^ent  in  personam  against  him  could 
therefore  be  entered  by  that  court  If  this 
were  not  true,  no  citizen  of  any  state  could 
with  safety  buy  In  tbe  open  market  shares 
In  tbe  capital  stock  of  a  corporation  of  a  dis- 
tant state,  because  be  would  be  compelled  at 
all  times  to  go  to  that  distant  state  to  defend 
or  else  be  liable  to  have  a  personal  Judg- 
ment entered  against  him.  An  examination 
of  the  decree  of  the  New  Jersey  court  leads 
us  to  the  conclusion  that  it  does  not  purport 
on  its  face  to  amount  to  a  personal  Judgment 
against  this  defendant  that  he  pay  to  tbe  re- 
ceiver a  particular  sum  of  money.  Decrees 
like  the  one  before  us  are  of  not  Infrequent 
occurrence,  and  we  think  there  Is  a  concoi- 
sus  of  opinion.  Indicated  by  all  of  tbe  deci- 
sions, that  there  still  remains  to  the  Indivi- 
dual stockholders,  when  sued  in  tbe  courts 
Of  his  domicile  In  a  case  like  the  pres«it 
one,  the  right  to  make  any  defease  personal 
to  himself.  That  is  to  say,  a  defense  which 
cannot  be  made  by  the  entire  body  of  stock- 
holders as  a  class,  with  whom  alone  the  court 
was  dealing,  but  by  him  as  an  individual, 
such  as  minority,  lunacy,  payment,  or  any 
other  defense  arising  out  of  the  particular 
circumstances  Incident  to  bis  personal  acqui- 
sition of  the  stock. 

"In  this  state  the  courts  of  Dauphin  coun- 
ty are  vested  by  statute .  with  Jurisdiction 
over  the  affairs  of  certain  Insolvent  corpora- 
tions, and  decrees  determining  the  facts  of 
insolvency,  that  the  Indebtedness  amounts  to 
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a  certain  sum,  that  an  assessment  of  a  fixed 
amount  is  necessary,  and  authorizing  receiv- 
ers to  proceed  to  collect  such  assessments 
from  the  stockholders,  have  been  frequently 
made.  In  Capital  Cl^  Mat  Fire  Insurance 
Co.  V.  Boggs,  172  Pa.  91,  38  Atl.  349,  a  case 
of  that  character,  Mr.  Justice  Mitchell  used 
the  following  language:  The  order  of  the 
Dauphin  county  court  is  conclusive  upon  the 
validity  and  the  amount  of  the  assessment, 
but  It  does  not  touch  the  liability  of  the  de- 
fendant to  pay.  It  could  not  do  so,  as  he 
has  not  been  heard  and  therefore  cannot  be 
concluded  as  to  defenses  which  are  personal 
to  himself.'  In  Wood  v.  Uve  Stock  Insar- 
ance  Co.,  1S4  Pa.  157,  26  Atl.  103,  the  Su- 
preme Court,  in  touching  upon  this  aspect  of 
the  case  then  before  them,  said :  'In  view  of 
what  has  been  said,  the  remaining  specifica- 
tions do  not  require  discussion.  There  is 
nothing  in  either  of  them  that  would  Justify 
a  reversal  or  modification  of  the  decree.  Ap- 
pellants and  other  policy  holders  are  not  con- 
cluded by  the  decree  from  defending  on  any 
ground  that  la  personal  and  peculiar  to  them- 
selves, respectively.'  The  same  doctrine  is 
recognized  in  our  own  case  of  Brown  v. 
Spackman,  29  Pa.  Super.  Ot  638. 

"In    detergitnlng   the   limitations   of   the 
fundamental  principles  that  full  faith  and 
credit  must  be  given  by  the  courts  of  every 
state  to  the  proper  judgments  of  the  courts 
of  another  state,  the  decisions  of  the  courts 
of  the  United  States  must  be  regarded  as  of 
tbe  very  highest  authority.    A  brief  citation 
from   two  of  such   cases   vrtll   suffice.     In 
Rood  V.  Whorton  (0.  C.)  67  Fed.  434,  tbe 
United  States  Circuit  Court  for  the  Eastern 
District  of  Wisconsin  thus  defined  the  limi- 
tations of  a  decree  of  the  character  of  the 
one  now  under  consideration:  'It  is  true,  as 
held  in  Hawkins  v.  Glenn,  131  U.  S.  319,  9 
Sup.  Gt.  73a  as  L.  Ed.  184,  and  in  Glenn  v. 
Liggett,  135  U.  B.  533,  10  Sup.  Ct  867,  34 
L.   Ed.  262,  that,  in  the  absence  of  fraud, 
stockholders  are  bound  by  a  decree  against 
their  cori)oration  in  respect  to  corporation 
matters,  and  such  a  decree  is  not  open  to  col- 
lateral attack,  as  the  stockholder  is  to  be 
deemed  privy   to   tbe  proceedings   touching 
the  body  of  which  he  is  a  member.    But  this 
rule  applies  only  so  far  that  be  cannot  ques- 
tion   the    findings    of   Insolvency    and    the 
foundations  of  an  assessment  upon  the  stock- 
holders.    Upon  any  question  of  individual 
liability  in  which  ara  involved  his  rights  as 
a  bona  fide  holder,  or   in   respect  to   his 
special  holding  of  stock,  a  stockholder  is  en- 
titled to  his  day  in  court,  and  cannot  be 
Iwund  by  any  px  parte  adjudications  of  lia- 
bility.    There  Is  no  adjudication  affecting 
the  defense  Interposed  by  this  defendant,  and 
be  is  not  liable  upon  his  shares  of  stock.' 
In  Great   Western   Telegraph   Company    v. 
Purdy,  162  U.  S.  329,  16  Sup.  Ct  810,  40  L. 


Ed.  986,  we  quote  the  following  language 
from  tbe  opinion  of  the  court:  The  whole 
effect  of  the  order  of  assessment  being  to 
fix  the  amount  which  any  stockholder  under 
his  contract  of  subscription  should  pay  and 
to  authorize  the  receiver  to  bring  suits  for 
the  same,  but  not  to  determine  whether  the 
present  defendant  or  any  other  particular 
stockholder  was  liable  for  anything.  The 
Iowa  court,  by  sustaining  the  defense  of 
the  statute  of  limitations,  did  not  deny  to 
the  judicial  proceeding  of  Illinois  the  full 
faith  and  credit  to  which  it  was  entitled.' 

'The  doctrine  of  tbis  case  was  recognized 
and  followed  in  tbe  very  latest  utterance  of 
this  court  on  the  subject,  Newton's  Estate, 
decided  at  tbe  recent  March  term,  and  not 
yet  reported.  That  was  an  action  by  a  re- 
ceiver against  a  stockholder  to  recover  an  as- 
sessment authorized  by  a  decree  of  a  court 
having  jurisdiction  of  the  affairs  of  the  cor- 
poration. The  defendant  Intenwsed  the  plea 
of  the  statute  of  limitations.  To  determine 
tbe  validity  of  this  plea.  It  became  neces- 
sary to  inquire  into  tbe  nature  and  effect  of 
the  assessment  and  the  decree  of  tbe  court 
authorizing  It;  for,  if  that  decree  had  the 
effect  of  a  judgment  against  the  defendant, 
his  plea  must  have  been  unavailing.  Speak- 
ing for  this  court,  Henderson,  X,  said:  'The 
order  authorizing  the  assessment  was  not  a 
judgment  •  ♦  ♦  It  was  conclusive  evi- 
dence of  the  necessity  for  making  the  as- 
sessment and  bound  the  stockholders  with- 
out personal  notice  to  that  extent,  but  the 
stockholder  sued  bad  the  right  to  set  up  any 
defense  which  he  might  have  to  an  action  on 
the  contract,  among  which  defenses  Is  the 
plea  of  the  statute  of  limitations.'  Great 
Western  Telegraph  Co.  v.  Purdy,  162  U.  S. 
329,  16  Sup.  Ct  810,  40  L.  Ed.  986. 

"As  the  record  now  stands,  we  are  of 
opinion  that  the  affidavit  filed  exhibited  a 
sound  legal  defense,  and  that  a  judgment, 
founded  on  such  a  defense,  would  not  be  a 
collateral  attack  on  the  validity  of  the  de- 
cree of  the  New  Jersey  court  nor  a  denial, 
to  the  judicial  proceedings  of  the  courts  of 
that  state,  of  the  full  faith  and  credit  to 
which  they  are  entitled. 

"Judgment  reversed  and  a  procedendo 
awarded." 

Argued  before  BROW^N,  MESTREZ-\T. 
POTTER,  ELKIN,  STEWART,  and  MOSCH- 
ZISKER,  JJ. 

Henry  Spalding  and  David  N.  Fell,  Jr.,  for 
appellant    H.  B.  GUI,  for  appellee. 

PER  CURIAM.  The  majority  of  the 
court  concur  fully  in  the  views  expressed  by 
the  learned  judge  of  the  superior  court  In 
his  opinion  reversing  the  judgment  against 
the  defendant  for  want  of  a  sufficient  affi- 
davit of  defense,  and  on  that  opinion  the 
Judgment  of  the  superior  court  Is  affirmed. 
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METZGBR  V.  CRAMP  &  CO. 

(Supreme    Court   of   PeDnsylvania.      Feb.   12, 
1912.) 

1.  Master  and  Servant  (i  332*)— Death  of 
Servant— Actions— Qui:sTioN  for  Jubt. 

In  an  action  against  a  general  contractor 
for  causing  the  death  of  an  employ^  of  a  sub- 
contractor, evidence  iield  to  present  a  case  for 
tlie    jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  §§  1274-1277;  Dec.  Dig. 
§  332.*] 

2.  Master  and  Servant  (J  321*)— Death  of 
Servant— Dutt  of  Master. 

A  general  cont'ector  is  under  the  duty  to 
provide  a  reasonably  stife  place  to  work  for 
employes  of  a  subcontractor  engaged  in  the 
general  prosecution  of  the  worlc,  as  well  as  for 
bis  own  employes. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  1273;    Dec.  Dig.  f  321.*] 

Appeal  from  Court  of  Common  Pleas,  Phll- 
adelpbia  County. 

Action  by  Barbara  Metzger  against  Cramp 
&  Co.  for  causing  the  death  of  plaintiffs 
hnsband.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Afflmted. 

At  the  trial  it  appeared  that  the  defend- 
ants were  the  general  contractors  for  the 
erection  of  a  school  building,  and  that  Wald- 
man  &  Co.  were  the  subcontractors  for  the 
painting  of  the  building,  and  that  they  em- 
ployed John  M.  MetKger,  plalntlCTs  husband. 
The  accident  happened  on  February  26,  1907. 
The  deceased  fell  while  attempting  to  pro- 
ceed along  a  passageway  which  had  been 
previously  protected  by  a  guard  rail,  but 
which  bad  been  left  unprotected  at  the  time 
of  the  accident  by  the  removal  of  the  rati 
at  the  Instance  of  the  general  contractor, 
without  notice  to  the  deceased  or  other  work- 
men employed  In  the  locality. 

The  court  charged  In  part  as  follows: 

"Gentlemen  of  the  Jury:  On  the  afternoon 
of  February  26,  1907,  Mr.  Metzger,  the  hus- 
bund  of  the  lady  who  Is  here  as  plaintiff,  met 
with  a  fatal  accident.  He  fell  through  a 
bole,  to  describe  it  colloquially,  which  wan 
in  a  flooring  on  what  appears  to  have  been 
the  top  story  of  the  Manual  Training  School, 
at  Broad  and  Jackson  streets,  in  this  city. 
Above  that  flooring  was  a  celling,  as  I  re- 
member, the  roof,  but  he  was  up  there  on 
that  story  at  work.  He  had  been  sent  up  by 
some  one  who  was  authorized  to  give  him 
the  order,  and,  according  to  the  testimony 
(which,  however,  is  entirely  for  you  to  be- 
lieve or  not  to  believe  under  your  oaths),  he 
had  not  been  up  there  before.  Judging  from 
what  Mr.  Clark  has  said,  it  was  the  first 
time  that  he  had  been  up  there.  It  is  for 
you  to  determine  that.  It  is  an  Important 
point,  however,  and  therefore  I  leave  it  to 
you  for  careful  consideration. 

"That  floor  was  peculiarly  constructed.  It 
was  not  meant,  according  to  the  evidence,  as 
a  floor  all  over  the  space.  It  was  meant 
largely  as  the  support  of  glass  which  was  to  I 


throw  light  below,  and  it  was  not  Intended 
that  so  much  of  it  as  was  covered  witli  the 
glas.s  should  be  used  as  a  floor.  Accordins  tv 
the  testimony  of  Mr.  Newklrk  (and,  of  course. 
It  is  for  yon  to  say  whether  or  not  you  be- 
lieve that),  the  glass  was  not  meant  to  l>old 
a  person.  It  was  not  meant  that  the  spact- 
of  that  floor,  as  I  have  called  it,  should  be 
used  as  a  floor.  It  was  meant  to  let  the 
light  through  from  above  down  to  the  room 
below. 

"There  was,  however,  constructed  acres* 
that  space  a  running  way,  as  they  call  it. 
which  was  to  be  used  by  persons  who  want- 
ed to  move  across  the  floor.  That  was  twv 
feet  six  inches  wide,  and  It  ran  from  the 
north  wall  or  side  of  that  building  down  to 
the  south  wall  or  side,  and  it  was  that  which 
was  put  there  for  the  use  of  persons  wbu 
were  going  to  that  part  of  the  structure  ami 
who  were  obliged  to  move  about  up  there. 

"It  appears  that  on  the  afternoon  in  ques- 
tion Mr.  Metzger  was  lawfully  going  u|i 
there  to  do  some  painting,  and,  when  he 
emerged  from  the  stairway  which  carried 
him  from  below  up  to  that  place,  he  emerged 
through  a  door  apparently  fronting  directly 
upon  that  running  way,  so  tliat  desiring,  as 
he  did,  to  go  across  that  spac^to  get  to  tbf 
other  side  of  the  building,  the  other  wall. 
there  was  the  running  way  for  him  to  use. 
Had  he  been  accustomed  to  the  place,  bad  he 
worked  there  before,  and  if  you  find  such  t.. 
be  the  fact  now,  there  was  indicated  to  him 
the  way  he  was  to  go  to  get  across  to  the 
other  side  and  do  his  work,  but  if  he  was 
unfamiliar  with  the  place,  and  if  tlut  was 
the  flrst  time  he  had  been  there,  it  may  be 
that  you  would  find  that  the  fact  that  the 
boardwalk  was  there  was  not  sufllcient  ni>- 
tice  to  him  that  he  must  not  go  across  the 
other  way  over  these  spaces.  These  spaces 
were  none  of  them  glazed  as  we  understand 
now.  The  plan  offered  In  evidence  indicates 
that  all  but  two  of  them  shown  on  the  plan 
were  glazed,  but  It  turns  out  that  none  of 
them  were  glazed,  and  they  were  covered 
with  cheesecloth  In  a  business  precaution  tu 
protect  the  lower  part  of  the  building  In  a 
certain  way,  in  order  that  certain  varnish- 
ing or  painting  might  be  done  there  in  an  at- 
mosphere that  was  i)roper  for  such  work. 

"The  Messrs.  Cramp  put  up  that  building, 
and  they  constructed  that  flooring  and  pas- 
sageway that  I  have  described  to  you.  Now 
the  question  for  you  to  determine  Is  whether 
they  furnished  in  this  manner  a  safe  place. 
a  reasonably  safe  place,  for  Mr.  Jletzger  to 
work  in,  and.  In  order  to  answer  that  ques- 
tion, you  will  bear  certain  points  in  mind.  It 
Is  conceded  that  they  put  the  running  way 
there  30  inches  wide,  and  that  had  he  used 
that  running  way  the  accident  would  not 
have  happened.  It  is  conceded  that  the 
spaces  for  light  that  I  have  described  to  you 
were  then  empty  and  covered  with  cheese- 


•For  other  cases  see  same  topic  and  section  NUMBBR  In  Dec.  Dig.  A  Am.  Dig.  Ker  No.  SerlM  ft  Rep'r  Indeies 
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cloth,  and  were  not  safe  for  use  In  walking. 
It  is  also  conceded  that  they  were  none  of 
them  glazed,  but  that  they  were  all  covered, 
as  I  have  already  said  to  you,  and  it  would 
be  your  right  to  infer  (but  I  leave  It  to  you) 
that  cheesecloth  is  a  slim  fabric,  almost 
unsubstantial,  and  not  -capable  of  holding 
the  weight  of  a  human  being.  It  is  conceded, 
too,  that  Cramps  had  put  a  guard  rail  along 
the  running  way  on  either  side,  so  as  to  pro- 
tect a  person  using  that  running  way  from 
Koing  inadvertently  over  to  either  side  fall- 
ing over  on  the  glass  or  into  the  holes. 

"Now  you  have  that  condition  of  things. 
This  guard  you  find  was  at  the  time  of  the 
accident  down.  It  had  been  removed,  and 
one  of  the  witnesses  has  testified  to  yon 
where  be  saw  it  lying  after  the  accident  If 
you  find  these  to  be  the  facts,  then  you  may 
find  evidence  of  negligence  in  the  defendants 
for  which  they  should  answer  to  the  plain- 
tiff In  this  case,  unless,  in  addition  to  these 
facta,  you  find  that  Mr.  Metzger  was  care- 
less as  he  entered  upon  that  work.  He  ap- 
pears to  have  reached  that  floor  way,  to  have 
entered  upon  this  space  Immediately  in  ft-ont 
of  the  running  way.  If  be  had  taken  that 
running  way  and  gone  across  on  It,  the  ac- 
cident would  not  have  happened.  Was  it 
his  duty  under  those  circumstances  to  select 
that  running  way  and  not  to  step  into  this 
oiien  space  through  the  cheesecloth  that  was 
there?  It  has  been  said  to  you  by  one  of  the 
witnesses  that  that  cheesecloth  was  sagging, 
was  not  drawn  taut,  and  that  there  was  an 
indication  around  the  edge  of  it  of  the  frame- 
work there  which  it  covered.  Was  it  the 
duty  of  Mr.  Metzger  to  look  about  him,  and 
to  determine  that  it  was  not  caution  to  avoid 
the  running  way  and  do  as  he  did?  If  you 
find  that  to  be  so,  then  yon  will  find  that 
there  was  provided  by  these  defendants  a 
reasonably  safe  passageway  to  go  across, 
and  that  by  reason  of  Mr.  Metzger's  inad- 
vertence or  want  of  attention  he  hastily 
stepped  on  the  wrong  place,  avoiding  that 
passageway,  and  so  incurring  the  damage. 
That  would  be  what  in  law  is  called  con- 
tributory negligence,  and  it  would  preclude 
your  finding  a  verdict  against  the  defend- 
ants." 

Verdict  and  Judgment  for  plaintiff  for  $3,- 
500.    Defendant  appealed. 

Argued  before  FELL.  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZI8KER,  J  J. 

W.  W.  Smlthers,  for  appellant.  Michael 
Francis  Itoyle,  for  appellee. 

ELKIN,  J.  [11  This  suit  was  brought  to 
recover  damages  for  injuries  resulting  in  the 
death  of  the  husband  of  appellee  by  reason 
of  the  alleged  negligence  of  appellant.  At 
the  trial  all  questions  of  fact  upon  which 
the  right  to  recover  depended  were  submit- 
ted to  the  Jury,  and  there  is  no  assignment 
of  error  as  to  the  manner  of  the  submission. 


Binding  instructions  in  favor  of  the  defend- 
ant were  asked  and  refused,  and  subsequent- 
ly a  motion  for  Jud;;n>ent  non  obstante  vere- 
dicto upon  the  whole  record  was  filed  and 
overruled.  Appellant  contends  that  he  had 
discharged  every  duty  owed  decedent,  and 
that  the  evidence  did  not  warrant  a  submis- 
sion of  the  case  to  the  Jury.  The  two  as- 
signments of  error  raise  this  single  ques- 
tion. If  the  undisputed  facts  were  as  stated 
in  the  argument  of  counsel  for  appellant,  it 
would  have  been  error  to  submit  the  case  to 
the  Jury,  but  we  do  not  so  read  or  under- 
stand the  testimony.  The  material  facts 
were  In  dispute,  and  this  raised  an  issue 
which  it  was  the  province  of  the  Jury  to  de- 
termine. It  is  argued  for  appellant  that  rea- 
sonable care  was  all  that  was  required  of 
him,  and  we  agree  that  this  was  the  proper 
measure  of  his  duty,  but  whether  he  exer- 
cised reasonable  care  under  the  circumstanc- 
es was  a  question  of  fact  for  the  Jury.  The 
place  was  dangerous,  and  must  have  been 
so  regarded  by  the  general  contractor  be- 
cause he  bad  undertaken  to  provide  a  meas- 
ure of  safety  by  the  erection  of  a  guard 
rail  at  the  place  where  the  accident  occur- 
red. At  the  time  of  the  accident  the  guard 
rail  was  missing.  It  bad  been  removed,  and, 
as  a  result  of  this  removal,  decedent  no 
doubt  was  misled  as  to  the  real  conditions. 
It  Is  contended  that  it  was  not  the  duty  of 
the  contractor  to  follow  the  employes  of  a 
subcontractor  around  In  the  prosecution  of 
their  work  and  give  notice  of  every  transi- 
tory peril.  As  a  general  proiiosltlon  of  law 
this  is  true,  but  we  are  not  prepared  to  say 
that  the  negligence  complained  of  comes 
within  the  rule  of  our  cases  relating  to 
transitory  dangers. 

[2]  It  was  the  duty  of  the  contractor  to 
provide  a  reasonably  safe  place  to  work,  not 
only  for  his  own  employ^,  but  for  the  em- 
ployes of  a  subcontractor,  who  were  engaged 
in  the  general  prosecution  of  the  work. 
There  may  be,  and  no  doubt  there  are,  cases 
In  which  a  general  contractor  Is  not  required 
to  exercise  the  same  degree  of  care  for  the 
protection  of  the  employes  of  a  subcontrac- 
tor as  for  his  own,  but  no  such  question  aris- 
es In  the  case  at  bar.  The  guard  rail  would 
In  all  probability  have  prevented  the  acci- 
dent, and  whether  appellant  was  negligent  in 
removing  it  without  notice  to  those  employe's 
whose  duties  required  them  to  work  at  that 
particular  place,  was  under  all  the  circum- 
stances a  question  of  fact  for  the  Jury.  The 
unglazed  sash  frames  covered  with  cheese- 
cloth proved  to  be  a  veritable  death  trap, 
and  we  cannot  escape  the  conviction  that  It 
was  the  duty  of  the  contractor  to  properly 
guard  such  a  dangerous  place  as  a  protection 
to  workmen  nece!<sarUy  engaged  In  the  per- 
formance of  their  duties.  At  least  this  was 
a  question  for  the  Jury  under  the  circum- 
stances. We  cannot  agree  that  the  decedent 
assumed  the  risk  as  an  incident  of  his  con- 
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tract  of  employment,  or  that  he  was  so  clear- 
ly guilty  of  contributory  negligence  as  to  re- 
quire that  the  court  should  so  declare  as  a 
matter  of  law.  The  negligence  of  the  de- 
fendant as  well  as  the  alleged  contributory 
negligence  of  the  decedent  were  questions  of 
fact  for  the  Jury.  We  find  nothing  in  the 
record  to  warrant  a  reversal. 
Judgment  affirmed. 


MERCANTILE  LIBRARY  CO.   OF   PHILA- 
DELPHIA V.  FIDELITY  TRUST  CO. 

(Supreme    Court   of   Pennsylvania.     Feb.   12, 
1912.) 

1.  Deeds  (|  100*)  —  Construction— Genkbai, 
Rules. 

The  words  of  a  grant  are  to  receive  a 
reasonable  construction,  according  to  the  in- 
tention of  the  parties;  but.  in  ascertaining 
their  intention,  courts  will  look  into  the  cir- 
cumstances under  which  tlie  grant  was  made. 
[Ed.  Note. — For  other  cases,  see  Deeds, 
Cent.  Dig.  {  23»;   Dec.  Dig.  |  100.*] 

2.  Easements   (J  68*)  —  Gbant  — Constbuo- 
noN  AND  Opbbation. 

Where  an  adjoining  owner,  for  the  pur- 
pose of  widening  a  passageway  owned  by  a 
marlcet  company  along  its  property,  opens  a 
strip  of  land,  10  feet  wide,  for  the  common  use 
and  privilege  as  a  street  or  passageway  for 
both  parties,  their  successors  and  assigns,  and 
for  40  years  21  feet  of  the  widened  passage- 
way remained  as  a  cartway,  a  successor  in  ti- 
tle of  the  grantor  will  not  be  permitted  to  con- 
struct a  pavement  with  a  curb  elevated  sev- 
eral inches  above  the  cartway  and  covering 
the  10-foot  strip,  though,  during  later  years, 
a  pavement  had  been  constructed  on  the  strip 
on  a  level  with  the  cartway. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  |§  121-127;    Dec.  Dig.  |  58.*] 

3.  Easements   (|  51*) —Gbant  — Constbuo- 

TION    AND    OPEBATION. 

Where  a  10-foot  strip  adjoining  a  pas- 
sageway owned  by  a  market  company  has  been 
granted  to  the  company  by  an  adjoining  owner, 
successors  in  interest  of  the  grantor  will  not 
be  required  to  remove  frofn  a  pavement,  main- 
tained for  several  years  on  the  strip  on  a  level 
with  the  passageway,  a  grating,  doors,  etc., 
which  had  not  obstructed  the  right  of  passage. 
[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  {{  109-112;   Dec.  Dig.  I  51.*] 

4.  Easements   (S  44*) —Grant  — Constbuo- 

TION   AND  OpEBATION. 

One  who  grants  a  right  of  way  over  his 
land  conveys  nothing  but  the  right  of  passage, 
and  reserves  all  incidents  of  ownership  not 
granted. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  H  98-100;   Dec.  Dig,  {  44.*] 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Bill  In  equity  by  the  Mercantile  Library 
Company  of  Philadelphia  against  the  Fi- 
delity Trust  Company,  trustee  for  the  Meth- 
odist Episcopal  Orphanage  under  the  will 
of  Joseph  M.  Bennett,  deceased,  for  an  in- 
junction. From  a  decree  for  defendant, 
plaintiff  appeals.     Modified. 

Ralston,  J.,  filed  an  opinion  in  the  court  of 
common  pleas  which  was  in  part  as  follows : 


"First.  The  Are  escape  projects  about 
4%  feet  from  the  building  and  orerbanes 
the  alley.  The  permanent  structure  extends 
down  to  the  second  floor,  and  is  connected 
with  the  ground  by  a  movable  ladder,  which 
Is  ordinarily  kept  hoisted  up  to  the  second 
floor,  but  may  be  lowered  to  the  ground  in 
case  of  necessity.  This  structure  In  no  way 
interferes  with  the  use  of  the  alley  as  a 
street  or  passageway.  It  is  built  entirel.v 
over  the  10-foot  addition  to  the  aUey,  and 
Is  therefore  over  land  owned  by  the  defend- 
ant, but  subject  to  the  easement  of  passuee. 
In  Schmoele  r.  Betz,  212  Pa.  82,  61  AtL  52.3. 
108  Am.  St  Bep.  845,  the  owner  of  the 
building  upon  which  the  flre  escape  was 
fastened  was  not  the  owner  of  the  ground 
of  the  alley  over  which  it  projected,  and  had. 
as  such  owner,  no  right  of  passage  in  the 
alley.  It  was  therefore  held  that  he  was  a 
trespasser,  and  had  no  right  to  maintain 
the  flre  escape,  even  although  the  nae  of 
the  easement  was  not  materially  impaired. 
In  Mershon  t.  Walker,  215  Pa.  41,  64  Atl. 
403,  the  defendant  had  no  title  to  the  soil 
of  the  court  over  which  the  flre  escape  pro- 
jected. The  court  said  that  it' was  im|i»>s- 
sible  to  distinguish  the  case  from  Schmoele 
v.  Betz,  supra,  and,  on  the  authority  of  tiiat 
decision,  ordered  the  structure  to  be  taken 
down.  In  that  case  the  defendant  had  no 
rights  at  all  In  the  alley,  and  could  not  use 
the  flre  escape  without  using  the  alley; 
therefore  the  structure  was  ordered  to  be 
removed,  without  regard  to  whether  or  not 
It  obstructed  the  alley.  In  Mershon  y.  Walk- 
er, the  court  said  that,  while  the  plaintiffs 
.'have  standing  to  complain  of  any  obstruis 
tlon  to  or  Interference  with  the  free  and 
full  exercise  of  the  privileges  tbey  have  in 
the  surface  of  the  court,  they  cannot  hare 
any  with  respect  to  any  Invasion  by  others 
above  or  beneath  the  surface,  not  affectlns 
them.'  These  cases  might  be  dlstinguifibed 
on  this  ground,  If  the  Supreme  Court  had 
not  said  they  were  Indistingutehable.  In 
Patterson  v.  Railroad  Co.,  8  Pa.  Co.  Ct.  R. 
186,  Thayer,  P.  J.,  said :  'So  long  as  he  does 
not  materially  Impair  the  use  of  the  ease- 
ment, su(di  as  It  was,  granted,  the  owner  of 
the  soil  may  erect  such  structures  in  or  over 
or  beneath  the  way,  as  be  chooses.*  See, 
also,  Stevenson  ▼.  Stewart,  7  Phlla.  293.  In 
Schmoele  v.  Betz,  referring  to  these  two 
cases,  the  Supreme  Court  said:  'In  both 
cases  the  owner  of  the  fee  had  granted  a 
right  of  way  over  the  premises,  retaining  tbe 
ownership  of  the  soil;  and  it  was  held  that 
the  grantee  could  not  enjoin  him  from  build- 
ing over  tbe  alley,  if  it  did  not  Interfere 
with  the  use  of  the  way.  But  those  are  not 
the  facts  in  this  case.'  In  the  present  case 
the  owner  of  the  soil  has  built  over  its  own 
land.  It  has  a  right  to  use  the  alley,  so  that 
tbe  use  of  tbe  flre  escape  throws  no  unlaw- 
ful burdot  upon  the  way.    Tbe  flie  escape 


*For  other  casea  see  lame  topic  and  aecUon  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Kay  No.  SarlM  A  Rep'r  Indaxaa 
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Is  not  an  obstruction  of  the  use  of  the  alley, 
and  In  no  way  Interferes  with  the  plaintiff's 
right  of  passage.  Therefore  the  court  will 
not  order  It  to  be  removed. 

"Second.  When  the  fence  at  the  rear  of 
the  Chestnut  street  lot  was  moved  10  feet  to 
the  south.  It  Is  not  quite  clear  from  the  tes- 
timony what  was  done  with  the  space.    It 
seems  to  have  been  paved  in  some  way ;  but 
the  weight  of  the  testimony  is,  and  It  is  so 
found  as  a  fact,  that  no  sidewalk,  elevated 
above  the  level  of  the  cartway,  was  built  un- 
til   1803.     The   building   at   1019    Chestnut 
street  was  erected  in  1882,  and  there  was  a 
paved  way  for  10  feet  back  of  it;    but  It 
does  not  appear  from  the  testimony  that  it 
was  a  sidewalk,  as  distinguished  from  the 
cartway.    The  Imilding  which  covers  the  lot 
Nos.    1015    and    1017    Chestnut   street    was 
erected  in  1903,  and  at  that  time  the  present 
sidewalk   was   built.     It  extends  over  the 
oitire  space  of  10  feet  north  of  the  build- 
ings  1015,  lOlT,  and  1019   Chestnut  street, 
has  a  curb,  and  Is  elevated  above  the  level 
of    the   cartway   from   2^    to   5%    inches. 
Whether  or  not  this  is  an  obstruction  of  the 
plaintiff's  right  of  way  will  depend  upon  the 
construction  of  the  grant.    The  defendant's 
predecessor  tn  title  threw  out  and  opened 
the  northernmost  10  feet  of  his  lot,  in  order 
to  connect  It  with  the  existing  16-foot  wide 
street  or  passageway,   for  the  purpose  of 
widening  it  to  26  feet.    A  street  is  a  pub- 
lic thoroughfare,  and  consists    of    a    cart- 
way   for   animals   and    vehicles   and    side- 
walks for  the  use  of  pedestrians.    The  side- 
walk Is  included  in  the  general  term  'street' 
Bouvier's  Law  Die.  tits.  'Street,'  'Sidewalk.' 
In  the  present  case  the  'street'  Is  not  a  pub- 
lic thoroughfare,  but  a  private  way ;   never- 
theless, as  the  parties  used  the  word,  it  is 
not  unreasonable  to  conclude  that  they  in- 
tended the  way  to  have  all  the  attributes 
of  a  'street,'  except  that  it  should  not  be 
open   to   the  public     This  construction   is 
strengthened  by  the  fact  that  the  plaintiff, 
or  its  predecessors  in  title,  constructed  a 
sidewalk  of  the  width  of  5  feet  upon  their 
side  of  the  alley,  showing  that  they  under- 
stood that  the ''street'  was  to  consist  of  the 
usual  cartway  and  sidewalks.    It  is  proper, 
therefore,  that  the  defendant  should  be  per- 
mitted to  build  a  sidewalk  upon  its  side  of 
the  way.     It  seems  unreasonable,  however, 
that  it  should  occupy  the  entire  space  of  10 
feet,  which  was  granted  for  the  purpose  of 
widening  the  street    The  defendant's  side- 
walk should  be  cut  down  to  the  same  width 
as  the  plaintifTs  namely,  5  feet;    but,   as 
that   cannot    be    done   without    interfering 
with  the  doors  and  openings  which  the  de- 
fendant has  built  to  facilitate  entrance  to 
and  exit  from  its  cellar,  the  court  will  or- 
der the  sidewalk  to  be  reduced  to  a  width  of 
6  feet,  which  will  sufflclently  widen  the  cart- 
way, without  subjecting  the  defendant  to  an 
nnreasonable  loss,  which  ought  not  to  be  im- 
83A.-38 


posed  upon  it,  as  the  plaintiff  permitted  it 
to  build  these  structures  without  objection. 

"Third.  In  the  rear  of  each  of  the  lots, 
the  defendant  has  made  excavations,  which 
extend  north  under  the  10-foot  strip  about 
S%  feet,  and  east  and  west  almost  the 
entire  breadth  of  the  Iot&  These  are  cov- 
ered with  iron  gratings  flush  with  the  pave- 
ment of  the  sidewalk,  and  were  put  in  at 
the  time  when  the  buildings  were  erected; 
that  is,  the  one  in  the  rear  of  1019  was 
built  in  1882,  and  those  In  the  rear  of  1015 
and  1017  in  1903.  Besides  these  gratings, 
there  are  in  the  rear  of  1015  and  1017  Chest- 
nut street  excavations  under  the  sidewalk, 
which  are  reached  by  iron  doors.  These 
doors  open  upward,  and  when  closed  are 
level  with  the  sidewalk.  Under  them  are 
lifts,  which  are  used  for  raising  and  lower- 
ing freight  out  of  and  Into  the  cellars.  In 
Mershon  v.  Fidelity  Ins.,  Trust  &  Safe  De- 
posit Co.,  208  Pa.  292,  67  AU.  569,  similar 
gratings  were  ordered  by  the  court  to  be 
removed.  In  that  case  both  the  plaintiff  and 
defendant  had  an  easement  of  passage  in  a 
court,  'with  or  without  horses,  cattle,  carts 
and  carriages;'  either  had  title  to  the  soil 
of  the  court  The  defendant  had  no  right 
to  excavate  under  the  court  and  change  Its 
condition  from  what  it  had  been  before.  In 
the  present  case  the  defendant  is  the  owner 
of  the  ground,  and  has  a  right  to  excavate 
under  the  street,  so  long  as  It  does  not  ob- 
struct the  plaintifTs  right  of  passage.  As 
the  alley  in  question  is  a  'street'  with  side- 
walks, the  ordinary  structures  common  In 
the  sidewalks  of  the  city,  such  as  area- 
ways  and  cellar  doors,  are  not  necessarily 
and  per  se  unlawful  obstructions.  Similar 
openings,  with  gratings  and  doors,  exist  In 
the  plaintifTs  sidewalk;  and  no  objection 
was  made  to  the  defendant's  structures  un- 
til six  years  after  they  were  built  This 
would  seem  to  show  that  the  parties  intend- 
ed to  use  the  sidewalks  in  the  ordinary  way 
that  other  sidewalks  In  the  city  are  used. 
Neither  the  gratings  nor  the  cellar  doors, 
when  closed,  interfere  in  any  way  with  the 
passage  of  pedestrians  over  the  sidewalk. 
The  cellar  doors,  when  open,  would,  of 
course,  obstruct  the  sidewalk;  but  it  has 
not  l>een  shown  that  they  are  kept  open  for 
unreasonable  periods  of  time.  They  there- 
fore constitute  only  such  an  obstruction  as 
is  incidental  and  reasonably  necessary  to  the 
use  of  the  sidewalk  for  business  purposes. 

"Being  of  opinion  that  the  fire  escape, 
the  gratings,  and  the  cellar  doors  do  not 
Interfere  with  nor  obstruct  the  plaintifT-s 
rights  in  the  street,  the  court  will  not  order 
them  to  t>e  removed,  but  will  order  the  de- 
fendant's sidewalk  to  be  reduced  to  the 
width  of  six  feet" 

Argued  before  FELL,  0.  J.,  and  BROWN. 
MBSTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 
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George  Henderson  and  Alex.  Simpeon,  Jr., 
for  appellant  A.  TJ.  Bannard  and  John  Mc- 
Conaghy,  Jr.,  for  appellee.  • 

BLKIN,  J.  This  bill  was  filed  to  compel 
the  removal  of  certain  alleged  obstructions 
to  the  free  and  nnlnterrnpted  use  of  a  pas- 
sageway, created  by  an  agreement  In  writ- 
ing between  private  parties.  The  assign- 
ments of  error  are  numerous;  but  the  legal 
questions  Involved,  with  which  we  are  pri- 
marily concerned,  are  few  and  not  difficult  of 
solution.  Our  first  inquiry  must  necessarily 
relate  to  the  construction  of  the  agreement 
of  1864.  What  rights  and  privileges  were 
granted  by  this  agreement,  and  what  kind 
of  use  in  the  passageway  did  the  parties  in- 
tend to  be  enjoyed? 

[1]  The  words  of  a  grant  are  to  receive 
a  reasonable  construction,  and  one  that  will 
accord  with  the  intention  of  the  parties; 
but,  in  order  to  ascertain  their  intention, 
courts  will  look  into  the  circumstances  un- 
der which  the  grant  was  made.  Connery  t. 
Brooke,  73  Pa.  80. 

[2]  Love,  the  predecessor  in  title  of  appel- 
lee, covenanted  with  the  predecessor  In  title 
of  appellant  to  "forthwith  throw  out  and 
open  the  northernmost  10  feet"  of  a  certain 
lot  of  ground,  to  be  connected  with  a  16- 
foot  wide  passageway  belonging  to  the  ad- 
joining owner,  with  whom  he  covenanted 
"for  the  purpose  of  widening  the  said  pas- 
sageway [that  is,  the  16-foot  passageway] 
at  that  part  to  the  width  of  26  feet  for 
the  common  use,  and  privilege  as  a  street 
or  passageway  of  him,  the  said  Thomas 
G.  Love,  his  heirs  and  assigns,  and  of 
the  Franklin  Market  Company  aforesaid, 
their  successors  and  assigns,  and  his  and 
their  respective  tenants  and  occupants." 
There  can  be  no  doubt  that  the  parties  in- 
tended by  their  agreement  to  make  a  pas- 
sageway for  their  common  use  26  feet  in 
width;  nor  is  this  construction  questioned 
by  either  side  of  the  present  controversy. 
Indeed,  each  side  accepts  this  view  as  the 
proper  interpretation  of  the  agreement,  but 
Insists  that  when  the  covenant  is  so  un- 
derstood it  sustains  their  respective  con- 
tentions, although  widely  at  variance.  The 
differences  between  the  parties  grow  out  of 
the  kind  of  use  authorized  to  be  made  of 
the  passageway.  Appellee,  the  successor  of 
Love  In  title,  has  construed  the  covenant  to 
give  it  the  right  to  construct  a  pavement 
with  a  curb  elevated  several  inches  above 
the  cartway,  and  covering  the  entire  10  feet 
upon  which  the  easement  was  originally  im- 
posed. If  this  interpretation  be  sustained, 
it  means  the  denial  of  the  right  of  appel- 
lant to  use  any  part  of  the  10  feet  for 
cartway  purposes. 

Taking  into  consideration  the  circumstanc- 
es under  which  the  agreement  was  made, 
such  a  construction  would.  In  our  opinion, 
do  violence  to  the  intention  of  the  parties. 
The  Market  Company,  one  of  the  original 


parties  to  the  agreement,  dedicated  16  feet 
to  the  common  passageway,  while  the  other 
party  only  dedicated  10  feet  If  it  sbonld 
now  be  determined  that  the  party  wb« 
dedicated  the  10  feet  to  the  passageway 
has  the  right  to  construct  a  curb  and  pave- 
ment elevated  several  inches  above  the  can- 
way,  so  as  to  occupy  the  entire  strip  of 
ground  thus  dedicated,  no  practical  advan- 
tage would  result  to  the  Market  Company  or 
those  succeeding  to  its  title.  It  seems  per- 
fectly clear  that  the  purpose  of  the  Marlcet 
Company  In  entering  into  the  agreement  wm 
to  secure  a  wider  passageway  for  the  use  of 
Its  patrons,  and  to  afford  more  convenient 
access  to  its  place  of  business.  It  is  scarce- 
ly conceivable  that  the  Market  Company  gave 
Love  the  right  to  make  use  of  its  16  feet 
of  ground  as  a  passageway  for  the  benefit 
of  himself  and  tenants,  and  that  in  return 
it  was  to  receive  no  substantial  benefit  la 
the  use  of  the  10  feet  of  ground  dedicated  by- 
Love  to  the  common  use  of  both  parties. 

Again,  if  the  intention  of  Love  was  simply 
to  construct  an  elevated  pavement  upon  bU 
10  feet  of  ground,  there  was  no  necessity 
for  him  entering  into  an  agreement  with 
the  adjoining  owner  to  effectuate  this  pur- 
pose. He  had  the  right  to  do  this  withour 
consulting  the  wishes  of  any  one.  It  is  evi- 
dent that  both  parties  entered  into  the 
agreement  for  purposes  mutually  beneficial: 
and  this  could  only  mean  that  the  common 
passageway  should  be  widened  by  the  addi- 
tional 10  feet.  Nor  is  it  open  to  doubt  that 
the  passageway  thus  widened  was  for  a 
long  period  of  years  used  as  a  cartway 
for  horses  and  wagons,  as  well  as  a  mean-: 
of  access  for  persons.  The  parties  them- 
selves, in  effect  placed  this  construction  up- 
on their  own  agreem«it  by  the  use  made  «' 
the  passageway.  It  Is  true  that  in  later 
years  a  pavement  was  constructed  upon  the 
10-foot  strip  of  ground;  but  this  pavement 
was  level  with  the  cartway,  and  answered 
both  purposes  until  it  was  elevated  at  the 
time  about  which  complaint  is  here  made. 
Under  these  circumstances,  we  are  constrain- 
ed to  hold  that  the  parties  intended  the  pas- 
sageway mentioned  in  their  agreement  to  b^ 
used  as  a  means  of  access  for  horses,  wagons, 
vehicles,  and  persons,  and  that  this  ri^t 
is  interfered  with  by  the  elevated  pavement, 
about  which  complaint  is  made.  The  pave- 
ment should  be  lowered  to  the  level  of  the 
cartway,  in  order  to  carry  out  the  intention 
of  the  parties.  We  think  this  was  the  agree- 
ment of  the  parties,  and  that  It  is  controlliai; 
here.  In  this  view  of  the  case,  it  is  not 
necessary  to  discuss  what  constitutes  a 
street,  or  what  rights  and  privileges  abutting 
property  owners  have  generally  in  public 
thoroughfares. 

Appellee  contends  that  it  should  have  the 
right  to  maintain  a  pavement  with  curb  ele- 
vated above  the  cartway  on  the  10-foot  strip 
of  ground,  because  appellant,  or  Its  predeces- 
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sors  In  title,  constructed  a  5-foot  wide 
pavement  at  the  other  side  of  Uie  passage- 
way. If  tlie  facts  warranted  it,  tills  argu- 
ment would  tiave  strong  equitable  grounds  to 
rest  upon.  But,  under  the  facts  as  found, 
and  the  evidence  is  ail  to  this  efTect,  there 
existed  at  the  time  the  agreement  of  1864 
was  entered  into  on  the  side  of  the  Market 
Company  property  a  raised  curl)ed  sidewallc 
5  feet  wide.  This  sldewallt  was  a  part  of 
the  16  feet  dedicated  to  the  common  use 
of  both  parties  by  the  agreement  in  question. 
The  covenant  must  be  understood  to  apply 
to  the  physical  conditions  then  existing  ou 
the  ground.  The  Market  Company  gave  16 
ffeet,  or  11  feet  of  cartway,  while  Love  only 
gave  10  feet,  which  was  a  less  number  of 
feet  than  the  Market  Company  set  apart  for 
cartway  purposes.  The  parties  were  famil- 
iar with  the  conditions  on  the  ground;  and, 
if  Love  intended  to  reserve  the  right  to  con- 
struct a  raised  pavement  on  the  10-foot  strip 
of  gronnd,  he  should  have  done  so  in  his 
agreement  He  did  not  do  so;  and  for  a 
period  of  40  years,  and,  perhaps,  more,  no  at- 
tempt was  made  to  construct  a  pavement 
raised  above  the  cartway  on  his  side  of  the 
passageway.  We  think  this  clearly  shows 
that  the  parties  either  intended  that  the 
casement  should  be  superimposed  upon  the 
physical  conditions  then  existing  on  the 
ground,  or  that  these  conditions,  in  view  of 
the  subsequent  acts  of  the  parties,  should  be 
c-onsldered  in  determining  the  intention  of 
the  parties  under  the  agreement.  In  either 
view  the  conclusion  is  the  same,  and  the 
10-foot  strip  of  ground  must  be  regarded  as 
an  addition  to  the  passageway,  which  we 
have  said  means  a  passageway  for  every 
purpose  contemplated  by  the  agreement. 
Certainly,  a  raised  pavement  with  a  curb 
narrows  the  passageway  and  seriously  In- 
terferes with  some  of  the  uses  intended  to  be 
enjoyed. 

There  Is  nothing  In  the  agreement  which 
defines  what  kind  of  a  passageway  shall  be 
maintained;  and  we  can  see  no  good  reason 
why  the  appellee  may  not,  if  it  chooses,  con- 
struct a  pavement  as  part  of  the  passageway 
and  on  a  level  with  It,  so  that  It  may  serve 
as  a  convenience  to  pedestrians,  as  well  as 
for  cartway  puri>oses.  The  parties  them- 
selves made  such  use  of  the  passageway  tor 
many  years,  and  there  is  nothing  In  the 
agreement  to  deny  them  this  right. 

[3]  The  other  legal  question  Involved  is  of 
a  different  character.  Appellant  contends, 
not  only  that  the  pavement  should  be  low- 
ered to  the  level  of  the  cartway,  but  that 
the  gratings,  doors,  flre  escape,  and  other  al- 
leged obstructions  should  be  removed.  The 
learned  court  below  refused  to  so  decree, 
and  we  have  concluded,  after  full  considera- 
tion, upon  the  facts  as  found,  tliat  the  prop- 
er conclusion  was  reached.  We  do  not 
agree  that  the  case  at  bar  In  this  respect  Is 
ruled  by  Schmoele  v.  Betz,  212  Pa.  32,  61 
Atl  525,  108  Am.  St  Rep.  845,  Mersbon  v. 


Walker,  215  Pa.  41,  64  Atl.  403,  and  other 
cases  relied  on  by  appellant  In  each  of  the 
cases  cited  to  sustain  this  contention,  the 
party  against  whom  complaint  was  made 
was  not  the  owner  of  the  fee  upon  which 
the  easement  was  Imposed.  This  is  a  ma- 
terial fact,  and  one  which  must  be  taken  in- 
to consideration  in  properly  determining 
the  rights  of  the  parties  In  such  cases. 

[4]  In  this  commonwealth  the  rule  al- 
ways has  been  that  the  owner  of  land,  who 
grants  a  right  of  way  over  It,  conveys  noth- 
ing but  the  right  of  passage,  and  reserves  all 
Incidents  of  ownership  not  granted.  In  a 
very  recent  case  (Duross  v.  Singer,  224  Pa. 
573,  73  Atl.  051)  this  court  reiterated  the 
rule  by  making  use  of  the  following  lan- 
guage: "The  grant  of  a  fee,  subject  to  an 
easement,  carries  with  it  the  right  to  make 
any  use  of  the  servient  soil  that  does  not 
Interfere  with  the  easement,  and  this  right 
cannot  be  abridged  by  words  used  in  the 
granting  clause,  unless  the  intention  to  limit 
the  estate  is  clearly  expressed,  or  is  a  nec- 
essary implication  from  the  words  used." 
In  1864,  when  the  agreement  in  question  was 
entered  into.  Love  was  the  owner  of  the 
fee  in  the  10-foot  strip  of  ground,  and  he 
only  granted  the  right  of  passage  over  it. 
He  retained  all  other  incidents  of  owner- 
ship, and  his  successors  In  title  have  the  un- 
doubted right  to  the  enjoyment  of  the  fee 
in  every  way  that  does  not  materially  impair 
the  use  of  the  easement  If  there  had  been, 
or  if  there  shall  hereafter  be,  any  substan- 
tial Interference  with  the  use  of  the  passage- 
way, it  would  be  the  duty  of  courts  to  give 
relief.  But  in  the  case  at  bar  the  learned 
court  below,  sitting  as  a  chancellor,  has 
found  as  a  fact  that  there  has  been  no  sub- 
stantial Interference  with  the  use  of  the  pas- 
sageway, either  by  the  gratings  in  the  pave- 
ment, or  by  the  doors,  or  by  the  flre  escape, 
or  by  the  excavations  under  the  pavement 
All  of  the  obstructions  complained  of  are 
upon  the  property  of  appellee,  and  have  been 
constructed  as  an  incident  of  ownership  In 
the  fee.  The  owner  of  the  servient  soil  has 
the  right  to  make  use  of  his  property  as  he 
chooses,  if,  by  so  doing,  he  does  not  substan- 
tially Interfere  with  the  easement  Tlie 
learned  court  below  has  found  as  a  fact 
that  there  was  no  substantial  Interference 
with  the  use  of  the  passageway,  and  we 
must  accept  this  finding  as  binding  upon 
US.  In  this  connection,  counsel  have  sub- 
mitted, since  the  argument  of  the  case,  a 
photograph.  Intended  to  show  recent  condi- 
tions of  a  fire  escape,  for  the  purpose,  no 
doubt,  of  indicating  a  substantial  interfer- 
ence with  the  use  of  the  easement;  but  we 
must  take  the  record  as  it  comes  to  us  from 
the  court  below,  and  cannot  undertake  to  de- 
cide this  appeal  upon  facta  not  considered  by 
the  chancellor. 

We  have  concluded  that  the  decree  should 
be  modified  by  requiring  appellee  to  lower 
the  curb  and  pavement  to  the  level  of  the 
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cartway;  bnt  In  all  other  respects  the  de- 
cree to  stand  as  entered,  so  long  as  condi- 
tions remain  the  same. 

Decree  modified  as  abore  Indicated,  and, 
as  modified.  It  Is  affirmed.  Costs  to  be  di- 
vided equally  between  the  parties. 


EBERT  T.  MISHLER. 

(Supreme  Court  of  FennsylTania.    Feb.  5, 
1912.) 

Basements  (f  29*)— ExTiNomsHMKNT. 

A  conveyance  to  the  owner  of  an  adjoin- 
ing tract  of  a  strip  of  land  5  feet  wide,  front- 
ing on  a  street  and  extending  back  to  an  alley 
a  distance  of  120  feet,  contained  a  provision 
that  the  strip  should  be  used  as  an  addition 
to  the  width  of  a  passageway  belonging  to  the 
grantee  and  not  for  any  other  purpose,  and 
that  it  should  be  used  at  all  times  as  an  open 
thoroughfare.  It  was  thereafter  used  in  that 
manner  by  both  owners.  Nineteen  years  later 
the  grantor's  successors  agreed  with  the  gran- 
tee's successors  to  permit  the  latter  to '  build 
over  the  grantor's  Une  2  feet  for  a  distance 
of  69  feet;  the  grantor's  successors  to  have 
the  use  of  the  wafi  on  paying  one-half  its  cost. 
It  was  agreed  that  a  passageway  5  feet  wide 
through  the  building  should  be  kept  open  for 
the  use  of  the  other  owner.  The  buildings 
erected  in  accordance  with  this  agreement  were 
burned  down  9  years  afterwards,  and  in  the 
course  of  reconstruction  the  subsequent  owner 
attempted  to  close  up  the  5-foot  passage. 
Held,  that  the  easement  created  by  the  original 
deed  was  not  extinguished  by  the  subsequent 
agreement,  and  the  closing  of  the  passage 
should  be  enjoined. 

[Ed.  Note.— For  other  cases,  see  Basements, 
Cent.  Dig.  f  76;    Dec.  Dig.  {  29.*] 

Appeal  from  Court  of  Common  Pleas,  Blair 
County. 

Bill  in  equity  by  John  W.  Bbert  against 
Isaac  C.  Mishler  for  an  injunction.  From  a 
decree  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

ShuU,  P.  J.,  specially  presiding  filed  the 
following  opinion: 

"Plaintiff,  under  bill  filed,  seeks  to  compel 
defendant  to  remove  a  certain  fence  which 
obstructs  Ingress  and  egress  to  his  building, 
and  to  keep  open  perpetually  an  alley  or 
way  across  said  defendant's  premises  to  a 
width  of  25  feet  extending  from  Eleventh 
avenue  in  the  dty  of  Altoona  to  an  alley  in 
the  rear,  a  distance  of  120  feet.  And  by 
cross-bill  filed,  the  defendant  seeks  to  enjoin 
the  plaintiff  Ebert  from  obstructing,  inter- 
fering, or  using  in  any  way  a  five-foot  way 
in  said  lot,  and  prays  further  that  the  rights 
therein,  aa  well  as  to  a  party  wall,  be  defined. 

"Findings  of  Fact 

"(1)  The  plaintiff,  John  W.  Ebert,  by  deed 
dated  September  6,  1888,  became  the  owner 
tn  fee  simple  of  the  8.  W.  part  of  the  N.  El 
half  of  lot  No.  11,  In  the  city  of  Altoona, 
Blair  county.  Pa.,  fronting  20  feet  on  Eleventh 
avenue  and  extending  back  120  fe^t  to  Elev- 
enth alley. 

"(2)  That,  at  the  time  of  filing  the  bill,  the 


defendant  was  the  owner  In  fee  of  lots  "Soa. 
9  and  10  fronting  on  said  Eleventh  avenue, 
100  and  120  feet  In  depth,  together  with  and 
Including  5  feet  front  of  lot  No.  11  extending 
back  to  Eleventh  alley,  subject,  however,  to 
a  reservation  appearing  In  finding  No.  3. 

"(3)  Adolphns  Roush,  the  predecessor  In  ti- 
tle of  the  lands  owned  by  plaintiff,  together 
with  the  additional  5  feet  or  a  total  of  25 
feet  by  deed  dated  August  21,  1809,  conv^ed 
to  the  Altoona  Hall  and  Market  Company, 
then  owner  of  lots  Nos.  9  and  10,  five  feet 
fronting  on  Eleventh  avenue  and  extending 
back  said  width  to  Eleventh  alley,  a  dlatam« 
of  120  feet,  which  said  deed  contains  a  reser- 
vation in  hsec  verba:  'It  is,  however,  agreed 
that  the  said  described  piece  of  ground  shall 
be  used  as  an  addition  to  the  street  or  alley 
of  the  Altoona  Market  Company,  and  not  for 
any  other  purpose,  and  that  the  same  shall 
be  used  as  an  open  thoroughfare  at  all  times 
between  Virginia  street  and  the  alley  north- 
west'— said  Virginia  street  being  hereafter 
designated  as  Eleventh  avenue. 

"(4)  That,  at  the  time  of  the  conveyance 
of  the  said  five  feet  mentioned  in  the  preced- 
ing paragraph  or  finding,  there  was  an  oiien 
way  upon  lot  No.  10,  about  20  feet  In  width, 
through  which  the  respective  owners  of  lots 
No.  11  and  Nos.  9  and  10  had  access  by  en- 
trance at  the  sides  to  the  buildings  erected 
on  the  said  several  lots.  Said  alley  or  way 
being  used  by  both  parties  as  a  means  of  in- 
gress and  egress  and  for  loading  and  unload- 
ing articles  of  merchandise,  etc.,  at  the  side 
entrance  of  their  respective  buildings,  which 
said  use  continued  to  the  date  of  the  agree- 
ment, hereafter  referred  to  in  the  fifth  find- 
ing of  fact 

"(5)  On  the  7th  day  of  September,  1888.  an 
article  of  agreement  was  made  between  Wm. 
W.  Roush,  defendant's  predecessor  in  title, 
and  John  W.  Ebert  the  present  plaintiff, 
wherein  it  was  agreed,  inter  alia,  that  said 
Roush,  who  was  about  to  commence  the 
erection  of  a  brick  building  upon  his  said  lot 
may  build  his  wall  a  distance  of  two  feet 
over  the  line  of  said  Bbert — ^that  is,  so  as  to 
occupy  two  feet  in  width  of  said  Ebert's 
ground  and  extending  back  from  Eleventh 
avenue  a  distance  of  about  59  feet— and 
that  the  remaining  portion  of  said  wall  shall 
be  built  18  Inches  beyond  the  said  Ebert 
side  of  the  line  dividing  said  properties,  ex- 
tending 61  feet  from  the  wall  above  mention- 
ed, back  to  the  alley.  It  is  further  agreed 
that  the  said  J.  W.  Ebert,  his  heirs  and  as- 
signs, shall  have  the  right  and  privilege  at 
any  time  of  joining  to  the  said  wall,  and 
building  into  the  same  along  the  whole  leoirth 
or  any  part  of  the  length  thereof,  any  build- 
ing he  may  desire  or  have  occasion  to  erect 
on  his  said  lot  and  to  use  and  enjoy  the 
said  wall  or  any  part  thereof  as  a  wall  of  the 
building  or  buildings  so  to  be  erected,  and  to 
sink  the  Joists  of  such  building  or  bnlMings 
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into  tbe  wall  aforesaid,  provided,  however, 
and  on  tbe  express  condition,  that  before 
proceediag  to  Join  any  bhildlng  to  the  said 
wall  the  said  Ebert  shall  pay  to  the  said 
Roush  the  one-balf  part  of  tbe  cost  of  tbe 
said  wall,  or  so  much  thereof  as  shall  be 
Joined  or  used  as  aforesaid. 

"It  is  further  agreed  that  tbe  said  Roush 
shall  provide  and  have,  and  leave  open  at  all 
times,  a  passageway  5  feet  In  width  In  and 
through  his  said  building  so  as  to  give  said 
Ebert  equal  privileges  and  passageway  to 
nad  from  each  story  of  his  said  Ebert's 
building,  and  extending  back  a  distance  of 
about  67  feet  from  Eleventh  avenue,  to  be  at 
all  times  kept  open  for  the  use  of  both  par- 
ties to  this  agreement  and  any  occupant  of 
the  premises  of  either  of  the  parties  to  this 
agreement  or  their  assigns.  In  case  either 
party  should  make  sale  of  their  property,  the 
intention  of  this  agreement  is  that  this  hall- 
way shall  remain  open  perpetually  for  the 
e<|ual  use  of  both  properties  unless  the  own- 
ers mutually  agree  to  make  a  change. 

"(6)  Pursuant  to  this  agreement  said  Roush 
constructed  a  brick  wall  on  the  lines  desig- 
nated under  said  agreement  of  September  7, 
1888 — that  is  to  say,  upon  the  two  feet  of 
Kbert's  land  back  a  distance  of  57  feet,  and 
for  the  remaining  .distance  upon  the  18 
inches  of  his  owil  land — to  which  wall  the 
plalntifT  attached  his  building,  having  made 
compensation  in  accordance  with  the  terms 
of  the  said  agreement.  And  said  Roush,  un- 
der the  provisions  of  said  agreement,  erected 
uiion  the  said  fiv)e-foot  i>assageway  a  stair- 
way leading  to  and  as  a  means  of  ingress 
and  egress  to  his  own  building,  which  was 
erected  upon  and  over  said  flve-foot  alleyway, 
and  also  for  the  use  of  plaintiCC  to  reach 
tbe  second  and  third  stories  of  his  said  build- 
ing. 

"(7)  That  said  hallway  and  stairs  'were 
used  by  both  parties  and  their  several  and 
respective  tenants  and  occupants  from  the 
time  of  its  construction  in  1888  or  1889  to 
the  14th  day  of  June,  1907,  when  the  entire 
structure  or  building  on  the  premises  of  de- 
fendant's predecessor  in  title,  together  with 
a  portion  of  plaintlfTs  building,  was  destroy- 
ed by  accidental  Are. 

"(8)  That  subsequent  to  said  Are  plaintiff 
removed  his  share  or  half  of  the  party  wall 
using  the  material  thereof  and  re-erected  his 
building  wholly  upon  his  own  lands;  tbe 
front  portion  extending  back  57  feet,  being 
within  the  2  feet  allowed  originally  for  said 
party  wall,  and  the  remaining  portion  was 
built  up  to  the  line  of  defendant's  lot. 

"(9)  The  defendant  erected  a-  high  board 
fence  Inclosing  entirely  his  lot,  including 
the  Ave  feet  designated  as  an  alley,  passage, 
or  hallway. 

"Discussion. 

"The  acts  of  the  pai-tles  fairly  disclose 
tbe  Intention  of  the  parties  under  the  reser- 
vation of  tbe  deed  of  1869,  and  tbe  interpre- 


tation which  was  placed  by  them  upon  the 
agreement  entered  into  on  the  7th  day  of  Sep- 
tember, 1888.  Both  parties  and  their  ten- 
ants mjoyed  tbe  several  rights  and  priv- 
ileges thereunder  for  a  period  of  almost  20 
years.  There  seems  to  have  been  no  conflict 
of  rights  until  the  buildings  were  razed  by  a 
fire  on  the  14th  of  June,  1907.  After  this  flro. 
plaintiff  called  upon  defendant's  agent  and 
manager,  making  inquiry  relative  to  rebuild- 
ing the  premises,  but,  receiving  no  definite 
reply,  he  erected  a  three-story  building  upon 
his  own  land  and  served  a  notice  upon  de- 
fendant not  to  inclose  the  25  feet  used  by 
the  parties  under  the  agreement  of  18fl9. 
Tbe  plaintiff,  however,  disregarding  said  no- 
tice and  relying  upon  his  rights  under  tbe 
agreement  as  changed  and  modified  by  the 
agreement  of  1888,  inclosed  his  entire  prem- 
ises with  a  high  board  fence. 

"Plaintiff  now  insists  under  his  bill  filed 
that  the  parties  are  restored  to  their  orig- 
inal rights  as  they  existed  under  the  agree- 
ment of  1869,  while  defendant  urges  that 
the  easement  created  under  the  agreement 
of  1869  was  extinguished  by  the  subsequent 
agreement  of  1888,  and  that,  the  fire  having 
effaced  the  party  wall,  the  latter  agreement 
has  lost  its  force  and  Is  now  void  and  of  no 
effect  We  cannot  subscribe  wholly  to  either 
of  these  contentions.  The  purpose  of  the 
parties  under  the  agreements  clearly  was  to 
economize  space  where  lands  were  so  valu- 
able as  in  that  portion  of  the  city;  each 
making  contribution  or  surrender  of  rights 
and  privileges  in  consideration  of  advan- 
tages to  be  mutually  derived.  This  spirit  of 
the  agreement  must  be  kept  constantly  In 
view  in  determining  the  rights  of  the  par- 
ties, because  in  the  covenant  it  was  stipulat- 
ed that  the  alley  or  jmssageway  to  the  ex- 
tent of  6  feet  in  width  and  67  feet  in  length, 
extending  from  Eleventh  avoiue,  was  to  're- 
main open  perpetually  for  the  equal  use  of 
both  properties  unless  the  owners  mutually, 
agree  to  make  a  change.'  There  is  no  evi- 
dence of  any  mutual  agreement  to  make  any 
change,  and  no  act  has  been  shown  by  the 
evidence  to  destroy  or  nullify  its  terms. 
While  it  may  be  conceded  that  the  agreement 
of  1888  was  substituted  for  that  of  1869,  it 
did  not  absolutely  extinguish  the  easement 
except  in  so  far  as  it  was  in  direct  conflict 
therewith.  The  reservation  of  the  right  of 
way  necessary  for  ingress  and  egress  to  the 
building  on  lot  No.  11  was  kept  in  view  with 
an  eye  single  to  the  right  of  such  access. 
The  plaintiff's  contention  that  by  deed  of 
August  21,  1869,  conveying  the  5-foot  alley- 
way with  the  limitation  thereon,  a  servitude 
was  imposed  upon  the  other  20  feet  of  open 
roadway  fails  of  its  purpose  when  it  appears 
that  the  grantee  did  not  have  title  to  said 
20  feet  until  October  15,  1869.  But  a  more 
potent  reason  is  found  in  the  fact  that  no 
grant  is  shown  to  have  been  made  by  the 
owner  of  that  fee  and  the  fact  that  both  par- 
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ties  mutually  assented  to  the  'flye  feet  which 
has  been  heretofore  used  as  a  passageway.' 
Even  if  It  be  conceded  that  the  grant  was  to 
■be  used  as  an  addition  to  the  street  or  al- 
ley,' the  owner  of  the  easement  may  aban- 
don it  to  relieve  the  servient  estate  of  the 
incumbrance.  10  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  434.  If  the  owner  of  a  dominant  es- 
tate authorizes  the  owner  of  a  servient  es- 
tate to  do  upon  the  servient  estate  that 
which  prevents  the  dominant  estate  from 
any  longer  enjoying  the  easement,  the  ef- 
fect will  be  to  extinguish  it.  Washburn 
on  Easements  &  Servitudes  (4th  Ed.)  726. 
"WhUe  it  clearly  appears  that  the  ancient  way 
to  the  market  house  upon  lots  Nos.  9  and  10 
was  to  be  abandoned  as  absolutely  useless 
and  unnecessary  to  both  the  premises  under 
the  new  conditions,  and  the  rear  end  of  the 
5-foot  passageway  had  been  rendered  value- 
less, this  in  no  way  affected  the  57  feet  In 
the  front  so  essential  to  both  premises  for  in- 
gress and  egress  which  had  been  substituted 
and  used  for  a  long  period  by  both  parties. 
TIds  was  essential  under  the  changed  condi- 
tions for  both  parties,  as  the  alimentary  ca- 
nal to  the  human  body  or  the  door  to  the  fire 
I>oz  in  the  locomotive.  It  seems  clear  that 
for  the  mutual  advantages  of  each  to  the 
other  all  rights,  whether  of  servient  or  domi- 
nant tenement,  in  fee  or  by  easement,  was 
abrogated  by  the  agreement  of  1888  except 
as  to  the  passageway  5x57  feet  which  was 
to  be  and  remain  open  perpetually  for  the 
use  of  both  parties  unless  the  said  parties 
mutually  agree  to  a  change.  Neither  party 
under  the  agreement,  which  provided  only 
for  a  passageway  or  haUway,  could  call  upon 
the  other  to  orect  a  stairway,  but  the  plain- 
tiff has  the  undoubted  right  to  the  use  of 
said  plot  or  alleyway  6x57  feet  as  an  en- 
trance to  his  building,  and  may  construct 
such  means  of  access  to  his  second  and  third 
stories  as  he  may  deem  expedient,  but  may 
not  call  upon  defendant  for  contribution. 
The  defendant  la  prohibited  from  interfer- 
ence with  the  use  of  the  alleyway,  for  such 
was  the  servitude  Impressed  upon  It  by  the 
parties  under  the  deed  as  modified  by  the 
agreement.  Should  the  defendant  rebuild  or 
csrect  a  new  structure  upon  his  lot  covering 
to  the  line  prior  to  1869,  the  alley  or  pas- 
sageway of  67  feet  may  be  utilized  for  a 
stairway  and  entrance  provided  be  constructs 
such  stairway  as  will  afford  convenient  ac- 
cess to  the  plaintiff's  building  now  erected 
upon  his  premises,  restoring  thereby  to  the 
plaintiff  his  full  rights  under  the  spirit,  true 
meaning,  and  intention  of  the  parties  to  the 
agreement  of  1888. 

"There  was  no  manifest  intention  of  the 
plaintiff  to  abandon  his  right  or  easement 
in  that  portion  of  the  passageway,  as  a 
means  of  access  to  his  said  premises,  as  ar- 
gued under  the  authority  of  Stokoe  v.  Sing- 
ers, 8  Ellis  &  Bl.  31.  Conceding  that  he  re- 
erected   his   building   without    regard    to   a 


present  side  entrance,  such  act  would  not 
show  an  abandonment  in  face  of  the  notice 
wherein  he  asserts,  a  right  not  only  to  that 
to  which  he  is  actually  entitled,  bu^also  to  n 
greater  right  or  privilege.  The  less  would 
be  included  In  the  greater.  The  claim  to  tlie 
full  25  feet  of  the  original  alley  or  passage- 
way from  street  to  alley  includes  the  right 
in  the  smaller  or  restricted  entrance. 

"We  come  then  to  the  rights  of  the  parties 
under  the  agreement  and  the  laws  of  the 
commonwealth  relative  to  the  division  or 
what  is  here  referred  to  as  the  party  wail. 
A  party  wall  is  a  division  wall  erected  l»e- 
tween  two  adjoining  estates  belonghig  to  dif- 
ferent persons  for  use  of  both  estJites,  or,  a^ 
defined  by  Washburn  on  Easements  &  Serv- 
itudes (4th  Ed.)  611,  'a  waU  built  at  common 
expense  and  in  which  each  have  acquired  a 
common  right  therein.'  The  wall  in  the  case 
at  bar  was  built  on  the  lands  of  both  parties, 
the  front  end  or  portion  of  the  wall  on  lands 
of  plaintiff  a  distance  of  59  feet,  and  the  rear 
end  of  61  feet  upon  lands  of  defendant's  pred- 
ecessor in  title,  each  making  contribution 
and  each  together  using  the  same  in  common 
until  the  buildings  were  destroyed  by  fire. 
What,  then,  is  the  status  of  the  parties?  We 
are  cited  to  section  4  of  the  act  of  April  10, 
1849  (P.  L.  600),  which  provides  that,  'In  the 
conveyance  of  houses  or  buildings,  the  rights 
to  and  compensation  for  the  party  wall  built 
therewith  shall  be  taken  to  have  passed  to 
the  purchaser,  unless  otherwise  expressed, 
and  the  owner  of  the  house  for  the  time  be- 
ing shall  have  all  the  remedies  in  respect  to 
such  party  wall  as  he  might  have  in  relation 
to  the  house  to  which  It  Is  attached.'  This 
act  has  been  held  to  apply  to  any  wall  made 
such  by  statute,  prescription,  or  agreement 
(Voight  V.  Wallace,  179  Pa.  520,  36  AU.  315), 
and  the  puriK>se  of  the  act  as  stated  in  said 
cited  case  'was  intended  to  prevent  the  bi- 
convenience  and  injustice  resulting  from  the 
title  to  the  wall  being  in  one  person  and  the 
right  to  compensation  outstanding  and  a  se- 
cret claim  in  the  hands  of  another.'  In  other 
words,  the  act  was  to  prevent  a  condition 
such  as  arose  in  Dannaker  v.  Riley,  14  Fa. 
435,  where  the  right  of  the  first  builder  to 
compensation  was  considered  a  personal  right 
and  did  not  pass  with  the  land  to  the  pur- 
chaser. In  Knight  v.  Beenken,  30  Pa.  3T2,  it 
was  held  that  the  right  or  Interest  should 
pass  by  the  conveyance,  and  such  interest 
should  be  in  law  what  it  was  in  fact,  'an  in- 
terest in  the  realty  and  not  a  mere  personal 
right.' 

"But  It  is  clear  that  this  act  and  the  au- 
thorities cited  relate  to  a  party  wall,  in  its 
technical  sense,  under  the  statutes,  and  not 
to  the  ordinary  division  or  partition  wall  crt^ 
ated  for  convenience  between  adjoining  own- 
ers of  property.  Such  rights  which  are  pure- 
ly statutory  do  not  exist  at  common  law. 
List  V.  Hornbrook,  2  W.  Va.  340.  A  division 
wall  may,  however,  be  a  party  wall,  not  only 
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by  statute,  but  also  by  agreement  Bitter  v. 
Sieger,  105  Pa.  400.  We  must  then  look  to 
the  agreement  of  1888  between  the  parties 
and  determine  whether  or  not  a  party  wall 
exists  by  contract  and  what  may  be  required 
of  each  thereunder.  It  Is  herein  provided 
that  whereas  Roush  is  about  to  commence  the 
erection  of  a  brick  building,  and  that  he  may 
build  his  wall  a  distance  of  2  feet  orer  the 
line  of  said  Ebert  back  a  distance  of  59  feet, 
and  the  remaining  portion  of  the  said  wall 
shall  be  built  18  Inches  beyond  the  said  Ebert 
side  of  the  dividing  line,  a  distance  of  61 
feet,  and  that  Ebert  shall,  after  compensa- 
tion, sink  the  Joist  of  his  said  building  into 
said  wall.  But  it  wUl  appear  under  the 
agreement  that,  while  provision  Is  made  for 
the  i>erpetual  maintenance  of  the  hallway,  no 
such  agreement  Is  made  In  reference  to  the 
wall,  nor  Is  any  provision  made  for  its  re- 
pair or  reconstruction  In  the  event  such  re- 
pairs or  rebuilding  may  become  necessary. 
No  right  has  run  by  prescription  and,  in  the 
absence  of  such  contract,  it  is  to  be  assumed 
that  none  was  intended  by  the  parties,  for 
only  that  which  is  expressed  or  fairly  im- 
plied under  the  agreement  can  prevail.  The 
easement  of  support  by  means  of  a  common 
party  wall  which  belongs  to  adjoining  build- 
ings ceases  with  the  state  of  things  which 
created  it,  and  when  the  wall  is  accidentally 
destroyed,  or  is  so  much  decayed  as  to  re- 
quire a  rebuilding  from  the  foundation,  nei- 
ther may  call  upon  the  other  for  its  restora- 
tion tmless  it  was  so  agreed  at  the  time  of 
its  erection.  Bonney  v.  Ore^iwood,  96  Me. 
335,  52  Atl.  786.  And  where  one  owning  an 
easement  in  a  wall  which  forms  a  side  of  his 
building  after  the  destruction  of  the  wall  and 
building  erects  a  new  building  on  a  different 
foundation,  he  thereby  abandons  and  extln- 
gnlshes  the  easement.  Duncan  v.  Rodecker, 
90  Wis.  1,  62  N.  W.  533. 

"The  buildings  were  destroyed  by  a  fire 
without  cause  by  cither  party,  and,  where 
houses  having  a  party  wall  are  accidentally 
destroyed  by  Are  leaving  the  wall  standing, 
the  easement  in  the  wall  ceases,  and  either 
owner  may  dispose  as  he  pleases  of  the  part 
of  his  ground.  Hoffman  v.  Kuhn,  57  Miss.  746, 
34  Am.  Rep.  491.  There  is  no  implied  obli- 
gation which  will  enable  either  to  maintain 
an  action  against  the  other  for  neglect  or  re- 
fusal to  repair  or  reconstruct  Pierce  v.  Dy- 
er, 109  Mass.  374,  12  Am.  Rep.  716.  'When 
the  wall  has  been  destroyed  by  the  elements, 
there  being  no  agreement  to  buUd  a  second 
waU,  neither  party  is  under  obligation  to  Join 
the  other  in  doing  so,  and  the  law  would  Ira- 
ply  no  such  obligations.'  Washburn  on  Ease- 
ments &  Servitudes  (4th  Ed.)  614;  Shirley  v. 
Crabb,  138  Ind.  200,  37  N.  E.  130,  46  Am.  St 
Rep.  376.  These  authorities  would  seem  to 
indicate  that  the  division  or  partition  wall 
Is  wholly  eliminated  from  the  controversy  as 
neither  the  agreement  of  1888  provides  for 
reconstruction  or  contribution  therefor,  nor 


is  there  any  evldtoce  tending  to  show  since 
the  destruction  of  the  bnlldings  that  either 
party  obligated  himself  to  a  reconstruction  or 
for  contribution  in  the  event  of  a  rebuilding 
by  the  other  party.  The  plaintiff  having  re- 
built wholly  upon  his  own  land,  the  defend- 
ant must,  If  he  desires  to  rebuild,  likewise 
erect  wholly  upon  his  land  within  the  lines 
as  shown  between  the  properties  prior  to  the 
deed  of  1869. 

"CJondusions  of  Law. 

"(1)  Th^t  the  second  or  subsequent  agree- 
ment of  September  7,  1888,  did  not  annul  or 
extinguish  the  grant  in  its  entirety  contained 
in  the  deed  of  1869,  but  so  modified,  reform- 
ed, and  changed  the  same  to  conform  to  the 
new  conditions,  restricting  the  area  or  size  of 
the  passageway  for  ingress  and  egress  of 
both  parties  and  their  several  occupants  of 
the  respective  buildings. 

"(2)  That  defendant  has  no  right  or  au- 
thority to  inclose  or  maintain  closed  that 
portion  of  the  plot  conveyed  by  deed  of  date 
August  21,  1869,  which  fronts  on  Eleventh 
avenue  6  feet,  and  extends  back  a  distance  of 
57  feet,  reserved  for  an  alley,  passageway,  or 
hallway.  Nor  has  the  plaintiff  any  easement 
rights  to  or  interest  in  any  other  portion  of 
defendant's  lands. 

"(3)  That  by  agreement  of  September  7, 
1888,  for  considerations  therein  named,  the 
rights  of  the  parties  were  merged,  and  by  the 
fire  of  June  14,  1907,  the  division  wall  was 
obliterated,  either  party  then  having  the 
right  to  decline  to  build,  or,  rebuilding  a  di- 
vision wall,  may  build  upon  his  own  lands 
without  reference  to  the  former  rights  In  the 
division  wall  erected  under  the  said  agree- 
ment of  1888." 

Argued  before  FELL,  0.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  BLKIN,  STEW- 
ART, and  MOSCHZISKBR,  JJ. 

R.  A.  Henderson,  for  appellant.  Wm.  S. 
Hammond  and  O.  H.  Hewit,  for  appellee. 

PER  CURIAM.  These  appeals  are  from 
a  decree  entered  on  bill  and  cross-bill  defin- 
ing the  rights  of  adjoining  owners  of  land  to 
an  easement  They  give  rise  to  many  ques- 
tions of  Interest  that  have  been  elaborately 
and  ably  argued,  but  the  crucial  question  in 
the  case  Is  whether  the  agreement  of  1888  ex- 
tinguished the  easement  created  by  deed  in 
18^.  We  concur  in  the  conclusion  reached 
by  the  learned  Judge  of  the  common  pleas 
that  it  did  not  and  that  its  only  effect  was 
to  define  and  restrict  the  use  of  the  passage- 
way. Whether  under  a  strict  construction  of 
the  deed  the  easement  created  by  it  was  per- 
sonal to  the  grantor  and  limited  to  his  life 
is  of  slight  Importance  in  view  of  the  con- 
struction placed  upon  it  by  the  owners  of  the 
dominant  and  servient  tenements.  For  a  pe- 
riod of  nearly  40  years  they  construed  the 
covenant  as  running  with  the  land,  and,  with 
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this  understanding  of  their  rights,  negotia- 
tions were  entered  into  for  their  mutual  ad- 
vantkge  and  money  expended  and  buildings 
erected.  It  is  now  too  late  to  call  It  into 
question. 
The  decree  is  affirmed. 


BOWLING  et  ux.  t.  ROBERTS  et  al. 

(Supreme   Court   of   PennsylTania.     Feb.    19, 
1912.) 

1.  Highways   (S  184*)— Injdbiesbt  Auto- 
mobile—Negligence— Evidence. 

In  an  action  against  the  owners  of  an  au- 
tomobile to  recover  damages  for  personal  in- 
juries from  the  fright  of  a  horse,  the  question 
as  to  the  identity  of  the  machine  held  for  the 
jury. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  H  471-174;    Dec.  Dig.  g  184.*] 

2.  HioHWATS   (I  184*)— Injtjbies  bt  Atjto- 

liOBILS— EviDBNCI^— BUBDEN  OF  PROOF. 

In  an  action  against  the  owners  of  an  auto- 
mobile to  recover  for  personal  injuries  from  the 
fright  of  a  horse  caused  by  the  alleged  negli- 
gence of  the  driver  of  the  automobile,  the  bur- 
den is  on  plaintiff  to  prove  whose  machine  was 
responsible  for  the  accident,  but  he  is  only  re- 
quired to  produce  such  evidence  as  will  satisfy 
the  Jurors  of  its  identity. 

[Ed.  Note.— For  other  cases,  see  iffighways. 
Cent.  Dig.  i{  471-^74;   Dec  Dig.  {  184.*] 

Moschzisker,  J.,  dissents. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Ernest  P.  Bowling  and  Lorena. 
his  wife,  against  William  T.  B.  Roberts  and 
others.  From  an  order  refusing  to  take  off 
a  nonsuit,  plaintiffs  appeal.     Reversed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

Harry  D.   Westcott,  for  appellants.     Ruby 
R.  Vale,  for  appellees. 

MESTREZAT,  J.  We  think  it  was  error 
to  enter  a  compulsory  nonsuit  in  this  case. 
The  controlling  question  for  determination 
was  the  identity  of  the  automobile  which 
caused  the  accident  resulting  in  injury  to 
the  plaintiffs,  and  we  think  there  was  suffi- 
cient evidence  to  submit  to  the  Jury  on  that 
question. 

In  1907  the  defendants  were  engaged  in 
developing  property  and  selling  lots  at  Pit- 
man Heights,  a  half  mile  from  the  borough 
of  Pitman  Grove,  Gloucester  county,  N.  J. 
There  was  a  farmers'  picnic  at  Alcyon  Park, 
near  Pitman  Grove,  on  August  7  and  8,  1907, 
and  on  the  occasion  it  appears  that  a  White 
Steamer  automobile  was  used  for  carrying 
prospective  purchasers  of  building  lots  at 
Pitman  Heights  from  the  railroad  station 
at  Pitman  Grove  to  the  Heights.  It  was 
also  used  in  carrying  persons  between  Pit- 
man Heights  and  Alcyon  Park,  a  mile  dis- 
tant, and  from  the  railroad  station  to  Alcyon 
Park.    The  automobile  was  a  large  one,  and 


was  decorated  with  bunting  and  streamers 
upon  which  the  defendants'  name  and  "Pit- 
man Heights"  appeared  in  large  letters. 
The  car  was  accompanied  by  one  Sands, 
whom  the  Jury  might  well  have  found  was 
In  charge  of  the  defendants'  business  in  sell- 
ing lots  at  Pitman  Heights.  Pamphlets  ad- 
vertising the  lots  were  distributed  from  the 
car  on  its  trips  around  Pitman  Grove.  Rob- 
ert Mitchell,  a  colored  man,  in  the  employ  of 
William  T.  B.  Roberts,  a  member  of  the  de- 
fendant firm,  was  the  chauffeur  who  operat- 
ed the  car  which  was  seen  at  rarioos  thnea 
during  the  picnic  on  the  highways  in  the 
vicinity  of  Pitman  Grove,  accompanied  by 
Sands,  distributing  fidvertlsing  materials. 

Mr.  and  Mrs.  Bowling,  the  plalntlSS,  and 
their  infant  child,  were  at  the  farmers'  pic- 
nic at  Alcyon  Park  on  August  8th,  and  left 
for  their  home  about  4:30  p.  m.  of  that  day. 
They  drove  out  Holly  avenue  to  Pitman 
Grove,  thence  along  Broadway  to  Pitman 
avenue,  and  were  driving  on  the  latter  high- 
way, about  100  yards  west  of  the  old  Wood- 
bury road  which  crosses  Pitman  avenne, 
when  an  automobile  turned  from  the  road 
into  the  avenue  and  approached  the  plain- 
tiffs' wagon.  The  plaintiffs'  horse  became 
frightened,  ran  away,  threw  the  occupants 
of  the  wagon  out,  and  injured  the  plaintiffs 
severely.  The  plaintiffs  claim  that  it  was 
the  defendants'  automobile  decorated  and 
used  by  them  on  that  day  for  advertising 
purposes  which  frightened  their  horse  and 
caused  the  accident.  The  automobile  was 
running  rapidly,  and  as  it  neared  the  plain- 
tiffs' wagon  it  increased  its  speed,  and 
sounded  the  bom  frequently.  The  chanffear 
made  no  attempt  to  stop,  although  signaled 
to  do  so  by  Mr.  Bowling.  The  plaintiffs  tes- 
tified that  the  automobile  was  a  large  one, 
and  was  decorated  with  flags  and  bunting, 
that  the  bunting  was  "all  flopping  down  the 
sides  and  flags  on  it,"  and  that  there  was  a 
"lot  of  bunting  and  flags  fluttering  all  over 
It,  Just  like  a  mass  of  bunting."  There  were 
four  or  flve  persons  in  the  car.  Replying 
to  appellants'  counsel,  Mr  Bowling  testified 
that  the  day  of  the  accident  was  a  "big  day " 
at  Alcyon  Park,  and  further:  '*Q.  Teams 
generally  were  decorated  with  bunting  and 
other  things  because  of  that  fact,  were  they 
not?  A.  I  didn't  see  any.  They  don't  deco- 
rate on  that  day." 

Alcyon  Park  Is  about  one-half  mile  west  of 
Pitman  Grove,  Pitman  Heights  where  the 
defendants'  lots  were  located  Is  about  the 
same  distance  east  of  Pitman  Qrove^  and  the 
place  of  the  accident  is  about  one-half  mile 
in  a  southwesterly  direction  from  Pitman 
Grove.  It  will  thus  be  seen  that  these  dis- 
tances are  short,  and  that  an  automobile 
could  cover  them  in  a  very  few  minutes.  If 
the  automobile  which  caused  the  accident 
was  being  used  by  defendants'  employ^  in 
their  business  at  the  time,  they  are  responsi- 
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ble  If  the  party  operating  It  was  negligent 
and  caused  the  accident  resulting  in  the 
plaintiffs'  Injuries.  It  Is  Immaterial  who 
the  chauffeur  was.  The  liability  of  the  de- 
fendants in  this  action,  therefore,  depends 
upon  whether  the  plaintiffs  produced  sufS- 
cient  evidence  to  warrant  the  Jury  in  identi- 
fying the  automobile  which  caused  the  acci- 
dent as  the  one  which  was  being  used  by 
Sands  in  the  defendants'  business  on  that  day. 
In  determining  the  question  the  difficulty  in 
identifying  an  automobile  traveling  at  such 
rapid  speed  must  not  be  overlooked.  If  the 
evidence  is  believed,*  the  chauffeur  gave  no 
heed  to  the  plaintiffs'  signal  to  stop  the  ma- 
chine, but  accelerated  his  speed  and  sounded 
his  bom  frequently  until  he  had  passed  the 
plaintiffs'  wagon.  Of  coarse,  the  plaintiffs' 
attention  was  directed  to  their  horse  In  or- 
der to  prevent  an  accident  They  manifestly 
gave  the  best  and  only  description  of  the 
machine  that  any  one  could  give  under  the 
circumstances.  This  description,  with  the 
other  facts  tn  the  case,  we  think,  was  suffi- 
cient to  warrant  the  conclusion  by  the  jury 
that  It  was  the  Roberts  automobile  that 
frightened  the  plaintiffs'  horse.  The  deco- 
rations on  this  machine  corresponded  to  a 
certain  extent,  at  least,  with  those  on  the 
Roberts  machine  in  use  by  the  defendants 
on  that  day.  Both  were  covered  with  "a  lot 
of  bunting  and  flags  fluttering  all  over  the 
machine,  just  like  a  mass  of  bunting."  A 
machine  thus  decorated  would  attract  atten- 
tion, and  would  be  noticed  wherever  It  went. 
Mr.  Bowling  says  that  he  saw  no  other  ma- 
chine decorated  with  bunting  in  the  com- 
munity on  that  day.  Of  course,  this  is  not 
conclusive  of  the  fact,  but  it  is  some  evi- 
dence for  the  jury.  The  Rol>erts  machine  was 
a  large  one,  so  was  the  one  that  caused  the 
accident,  and,  from  the  description  given  by 
the  witnesses,  the  decorations  of  the  two 
machines  may  weU  be  regarded  as  similar. 
It  would  be  difficult  for  the  plaintiffs  to  de- 
scribe more  accurately  than  they  did  the  au- 
tomobile which  frightened  their  horse.  To 
require  a  plaintiff  under  such  circumstances 
to  testify  to  the  number  or  give  a  minute  de- 
scription of  the  machine  which  caused  the 
accident  would  frequently  defeat  a  meritori- 
ous-cause of  action.  It  cannot  l>e  expected, 
and  therefore  it  Is  not  required. 

[2]  While  the  burden  is  upon  the  plaintiff 
In  such  cases  to  prove  whose  machine  was 
responsible  for  the  accident  resulting  in  his 
injury,  and  he  must  identify  It  to  th6  satis- 
faction of  the  jury,  he  is  not  required  to  do 
an  Impossible  thing,  but  only  to  produce  such 
evidence  as  will  sAtisfy  the  minds  of  12  in- 
telligent jurors  of  the  identity  of  the  ma- 
chine. This  might  be  done  by  showing  the 
similarity  between  the  peculiar  and  unusual 
decorations  on  the  Roberts'  machine  and 
those  on  the  machine  which  frightened  the 
plalntlfTS'    horse,    and    the   plaintiffs    might 


thus  make  a  prima  fade  case  which  the  de- 
fendants would  be  called  upon  to  answer. 
Had  the  plaintiffs'  horse  been  frightened  by 
another  team  approaching  from  the  opposite 
direction,  they  'x>uld  easily  have  identtfled 
the  driver  and  the  conveyance,  but,  as  sug- 
gested above,  the  rapidity  with  which  an  au- 
tomobile travels,  and  especially  the  speed 
at  which  this  one  was  going,  would  prevent 
a  more  specific  identification  than  that  given 
by  the  plaintiffs. 

[1]  It  may  be  that  on  the  trial  of  the  cause 
the  defendants'  testimony  may  be  so  dear 
and  condusive  that  the  court  would  be  Jus- 
tified in  directing  a  verdict  for  the  defend- 
ants. As  the  case  now  stands,  however,  the 
testimony  points  to  the  machine  causing  the 
accident  as  the  one  In  use  by  the  defend- 
ants at  the  time  tn  their  business  in  promot- 
ing the  sales  of  their  lots  at  Pitman  Heights. 
If  this  be  true,  and  all  the  evidence  In  the 
case  satisfies  the  jury  of  the  fact,  the  de- 
fendants must  successfully  meet  the  question 
of  negligence  or  respond  in  damages  for  the 
plaintiffs'  injuries. 

In  their  printed  argument,  appellants' 
counsel  do  not  confine  themselves  to  the 
facts  disclosed  by  the  testimony  Introduced 
on  the  trial  of  the  cause.  Had  they  done  so, 
the  testimony  taken  on  the  former  trial,  but 
not  offered  in  the  present  case,  would  not 
have  been  referred  to,  auid  the  apparent  con- 
fiict  between  the  facts  as  stated  by  counsel 
and  the  testimony  would  probably  not  have 
occurred.  It  may  be  suggested  that  on  the 
next  trial  the  plaintiffs'  case  should  be,  as 
manifestly  it  can  be,  more  fully  developed. 
The  relative  position  of  the  different  places 
involved  In  the  case  and  the  distances  from 
each  other  should  at  least  be  approximately 
shown. 

The  judgment  Is  reversed  with  a  proce- 
dendo. 

MOSGHZISKER,  J.,  dissents. 


COMMONWEALTH  v.  REED. 

(Supreme  Court  of  Pennsylvania.     Feb.  6, 
1912.) 

1.  CBiiniTAi.  Law   (|  1129*) —Appeal  — As - 

BIONMBNTS    OF    EBBOR. 

It  is  bad  practice  in  an  assignment  of  er- 
ror to  quote  two  distinct  sentences  in  the 
charge  separated  by  a  page  and  a  half  of 
printed  matter. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  2954-2964;  Dec.  Dig.  | 
1129.*] 

2.  Homicide    (§    152*)— Evidence— Pbesump- 

TIONS    AND   BUBDEN    OF  PBOOF. 

Where  on  trial  for  murder  a  felonious 
homicide  by  the  Dse  of  a  deadly  weapon  is 
established,  there  is  a  presumption  of  murder 
in  the  second  degree,  and  the  burden  is  on  de- 
fendant to  reduce  the  grade  of  the  crime. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  §$  279-283;   Dec.  Dig.  i  152.»] 
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3.  Homicide    (|  286*)— TbiaI/— Inbtbuctiows 
—Intent. 

On  a.  trial  for  murder,  an  instruction  that 
it  is  not  necessary  to  find  that  defendant  went 
to  the  house  where  the  act  was  committed  with 
the  intent  to  kill,  that,  if  he  formed  the  in- 
tent to  kill  with  a  mind  capable  of  forming 
that  intent  an  instant  before  he  pulled  the 
trigger,  he  was  guilty  of  murder  in  the  first 
degree,  was  not  error. 

[EM.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  H  586-591;    Dec.  Dig.  i  286.»] 

4.  Cbiminal  Law  ({  656»)— Tbiai/— Instbuo- 

TI0N8. 

On  a  trial  for  murder,  a  contention  that 
the  trial  judge  erred  in  quoting  to  the  jury 
"testimony  as  to  threats  by  defendant  before 
the  killing  without  telling  them  that  the  tes- 
timony was  specifically  denied  by  defendant 
will  not  I>e  sustained  where  the  judge  charged, 
"I  am  not  saying  that  these  things  are  so; 
what  I  am  saying  to  you  is  that  that  is  the 
testimony  of  the  commonwealth;  consider  if 
this  testimony  is  true,  and,  if  it  is  true,  does 
it  show  that  he  had  a  specific  intent  to  take 
life.  Xou  will  consider  all  of  this  evidence  and 
determine  whether  or  not  the  testimony  of 
these  witnesses  is  the  truth,"  and  also  charged 
the  jury  to  remember  not  only  the  testimony 
of  the  commonwealth,  but  especially  the  tes- 
timony of  the  defendant  himself,  notwithstand- 
ing the  circumstances  under  which  he  testified. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f{  1524-1533;  Dec.  Dig.  i 
656.'*] 

6.  Criminal  Law   (|  1120*) —Appial  — As- 
signments OF  EBBOB. 

Assignments  of  error  criticising  the  charge 
in  general  terms,  but  quoting  no  part  of  it 
ipsissimis  rerbis  in  the  specifications,  will  be 
disregarded. 

lEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2954-2964;  Dec.  Dig.  I 
1129.*] 

Appeal  from  Court  of  Oyer  and  Terminer, 
Franklin  County. 

WUllam  Reed  was  convicted  of  murder  In 
the  first  degree,  and  appeals.     Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  J  J. 

John  W.  Hoke  and  Irvin  C.  Elder,  for 
appellant  D.  Edward  Long,  Dist  Atty.,  for 
the  Commonwealth. 

POTTER,  J.  It  appears  from  the  record 
in  this  case  tliat  William  Reed  was  tried  in 
the  court  of  oyer  and  terminer  of  Franklin 
county  for  the  murder  of  8a  mh  E.  Mathna. 
The  latter  was  employed  as  a  domestic  in 
Weistling  Hall,  the  admialstration  building 
of  the  Forestry  Academy  located  on  ttie 
state  reser\-ntion  at  Mont  Alto,  Franklin 
county.  Although  married  to  another  man, 
she  had  lived  from  September,  1909,  to  Au- 
gust, 1910,  with  Reed,  but  on  the  latter  date 
they  had  separated,  and  the  following  No- 
vember she  obtained  a  position  in  the  For- 
estry Academy  where  she  had  previously 
been  employed.  On  the  morning  of  May  9, 
1911,  while  she  was  grinding  coffee  in  the 
kitchen  of  the  administration  building.  Reed 
came  in.  They  talked  together  for  about  a 
quarter  of  an  hour,  being  alone,  when  Reed 


drew  a  revolTer  and  shot  her  three  times; 
the  last  bullet  which  penetrated  near  the 
heart  causing  her  death.  Reed  was  arrest- 
ed and  Indicted  for  her  murder,  and  on  the 
trial  in  September,  1911,  was  convicted  of 
murder  of  the  first  degree. 

Counsel  for  appellant  are  to  be  commend- 
ed for  the  faithful  but  temperate  manner 
in  which  they  have  discharged  their  duty. 
The  record  does  not,  however,  disclose  any- 
thing wlilch  would  Justify  a  reversal  of  the 
Judgment  of  the  court  below.  'The  direct 
testimony  as  to  the  shooting  was  that  of 
Reed  himself.  He  testified  that  be  went  to 
the  Forestry  Academy,  where  Mrs.  Mntbna 
was  employed,  for  the  purpose  of  getting 
from  her  some  pictures  and  papers  of  his 
which  she  had.  He  asked  her  for  them  and 
she  went  upstairs,  got  them,  and  broagbt 
them  down  to  the  kitchen.  She  then  took 
them  all,  except  one  big  one,  walked  around 
to  the  range,  and  put  them  in  the  fire.  He 
was  standing  two  or  three  steps  from  her 
and  told  her  that  he  would  not  stop  mach 
to  slap  ber  for  putting  those  things  in  the 
stove.  Then  sbe  raised  up  the  coffee  mill 
and  told  him  she  would  knock  bis  head  off 
if  he  did  not  get  out  of  there.  She  was 
cross  the  whole  time  he  was  there.  He  hap- 
pened to  have  a  revolver  and  started  to 
shoot  for  the  purpose  of  scaring  her,  not 
with  any  intention  of  hitting  or  hurting  ber. 
He  bad  been  drinking  that  morning  and  was 
not  sober.  If  be  bad  been  sober  he  would 
not  have  done  it  He  did  not  intend  to 
barm  ber  at  all;  Just  to  scare  ber.  He 
could  only  recall  firing  two  shots  and  could 
not  see  where  the  third  shot  came  from. 
She  ran  from  the  room.  He  did  not  follow 
her.  He  did  not  remember  leaving  the 
bouse.  Afterwards  he  looked  at  bis  revolver 
and  saw  three  loads  had  been  fired,  but 
could  not  account  for  more  than  two.  He 
bad  beard  a  noise  like  a  bump  on  the  floor 
or  some  one  opening  a  door  as  be  left  the 
room,  and  be  thought  afterwards  he  might 
have  hurt  ber.  He  decided  to  give  himself 
up  and  was  on  bis  way  to  the  squire's  ofilce 
for  that  purpose  when  he  met  the  constable 
who  took  him  into  custody.  The  common- 
wealth alleged  that  the  shooting  was  due  to 
jealousy,  and  offered  testimony  mainly  of 
declarations  by  the  accused,  both  before  and 
after  the  shooting,  to  show  premeditation. 
Counsel  for  appellant  did  not  attempt  to  se- 
cure an  acquittal,  but  contended  for  a  ver- 
dict of  voluntary  manslaughter. 

[1]  Eighteen  assignments  of  error  have 
been  filed;  all  of  them  to  the  charge  of  the 
court.  In  presenting  the  first  assignment 
two  disconnected  sentebces  were  taken 
which,  as  actually  found  In  the  charge,  are 
separated  by  a  page  and  a  half  of  printed 
matter.  This  is  bad  practice.  It  is  unfair 
to  the  trial  Judge  and  has  frequently  been 
condemned.     Commonwealth  v.  Eckerd,  174 
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Pa.  137,  34  Atl.  305 ;  Brinton  v.  Walker,  15 
Pa.   Super.  Ct.  449. 

[2]  The  objection  to  the  portions  of  the 
■charge  quoted  is  without  merit  as  they  mere- 
ly placed  the  burden  of  proof  on  the  defend- 
ant to  reduce  the  grade  of  the  murder  with 
which  he  was  charged  from  second  degree 
to  manslaushter.  This  was  In  accord  with 
the  rule  recognized  In  the  recent  cases  of 
Commonwealth  v.  Greene,  227  Pa.  86,  75 
Atl.  1024,  and  Commonwealth  v.  Chapter, 
228  Pa.  630,  77  Atl.  1013,  that  where  the 
evidHice  has  established  a  felonious  homi- 
cide, committed  by  the  use  of  a  deadly 
weapon  upon  a  vital  part  of  the  body  of  the 
deceased,  there  is  a  presumption  of  murder 
of  the  second  degree,  and  the  burden  is  on 
the  defendant  to  reduce  the  grade  of  the 
'Crime.  In  Commonwealth  v.  Gibson,  211 
Pa.  546,  60  Atl.  1086,  it  was  said  per  curi- 
■am:  "Legal  malice  as  an  ingredient  of  mur- 
der L;  presumed  from  the  use  of  a  deadly 
weapon  against  a  vital  part  of  the  body." 
In  Commonwealth  y.  Eckerd,  174  Pa.  137, 
149,  34  Atl.  305,  306,  Mr.  Justice  Mitchell 
said :  "The  intent  to  take  life,  fully  form- 
■ed,  is  presumed  from  the  use  of  the  weap- 
on, and  certainly  where  as  in  this  case  It 
was  fired  three  times." 

[3]  The  second  assignment  of  error  is  to 
the  following  extract  from  the  charge:  "It 
Is  not  necessary  that  you  find  that  he  went 
to  the  house  with  the  intent  to  kill;  if  he 
formed  the  intent  to  kill  with  a  mind  ca- 
pable of  forming  that  intent  an  Instant  be- 
fore he  pulled  that  trigger,  he  is  guilty  of 
murder  of  the  first  degree."  This  instruc- 
tion was  proper  under  the  authorities.  In 
Keenan  v.  Commonwealth,  44  Pa.  55,  56  (84 
Am.  Dec.  414),  Chief  Justice  Lowrie  said: 
"Our  reported  Jurisprudence  is  very  uniform 
in  holding  that  the  true  criterion  of  the  first 
degree  Is  the  intent  to  take  life.  The  delib- 
«ration  and  premeditation  require  by  the 
statute  are  not  upon  the  intent,  but  upon 
the  killing.  It  is  deliberation  and  premedita- 
tion enough  to  form  the  intent  to  kill,  and 
not  upon  the  Intent  after  it  has  been  form- 
«d.  An  intent  distinctly  formed,  even  for  a 
moment  before  it  is  carried  into  act,  is 
enough."  In  Green  v.  Commonwealth,  83 
Pa.  75,  Chief  Justice  Agnew  referring  to  the 
case  of  Commonwealth  v.  Drum,  58  Pa.  0, 
repeated  the  language  used  by  him  in  that 
case  as  follows  (83  Pa.  80):  "If  there  be 
time  to  frame  in  the  mind  fully  and  con- 
sciously the  intention  to  kill,  and  to  select 
the  weapon  or  means  of  death,  and  to  think 
and  know  beforehand  (though  the  time  be 
short)  the  Bse  to  be  made  of  It,  there  is  time 
to  delilierate  and  premeditate."  In  Common- 
wealth V.  Krause,  19::S  Pa.  306,  308,  44  Atl. 
454,  455,  Mr.  Justice  Fell  said :  "The  nature 
of  the  weapon  (a  revolver)  and  the  manner 
of  its  use  (firing  five  shots,  two  of  which 
were  fatal)  indicated  an  intention  to  kill." 
In  Commonwealth  v.  West,  204  Pa.  68,  70, 
53  AtL  542,  543,  it  was  said  per  curiam: 


"We  are  all  clearly  of  the  opinion  that  the 
ingredients  of  murder  in  the  first  degree  ex- 
ist in  this  case.  The  fatal  shot  was  fired 
from  a  deadly  weapon  and  was  directed 
against  a  mortal  part.  There  was  suflldent 
evidence.  If  believed  by  the  Jury,  of  delibera- 
tion and  premeditation.  The  first  shot  did 
not  kill  but  only  disabled  the  officer.  Be- 
tween it  and  the  time  of  firing  the  second  and 
fatal  shot  ample  time  elapsed  to  enable  the 
prisoner  to  form  a  conscious  design  to  kill 
and  to  carry  it  Into  effect.  As  said  by 
Judge  Rush  In  Commonwealth  v.  Smith,  'No 
time  is  too  short  for  a  wicked  man  to  form 
In  his  mind  his  scheme  of  murder  and  to 
contrive  the  means  of  accomplishing  It.' " 

The  third  and  fourth  assignments  allege 
error  in  portions  of  the  charge  containing 
instructions  as  to  the  deductions  to  be 
drawn  from  the  evidence  as  to  the  use  of 
a  deadly  weapon  and  as  to  the  rules  gov- 
erning the  proof  of  Intent  to  kill.  There 
was  no  error  In  these  Instructions,  as  they 
are  Justified  under  the  authorities  already 
cited. 

In  the  fifth,  sixth,  seventh,  eighth,  and 
ninth  assignments  of  error  complaint  is 
made  of  portions  of  the  charge  as  tending 
"to  unduly  affect  and  prejudice  the  Jury 
against  the  defendant."  These  parts  of  the 
chaTge,  however,  are  fair  statements  of  the 
evidence  and  accurate  presentations  of  the 
law. 

We  do  not  find  any  basis  for  the  tenth  as- 
signment of  error  which  complains  that  the 
trial  Judge  misstated  to  the  Jury  the  testi- 
mony of  the  defendant  as  to  his  recollection 
of  tiie  number  of  shots  he  fired.  The  lan- 
guage quoted  seems  to  state  correctly  the 
testimony  of  the  defendant  in  this  respect. 

[4]  In  the  eleventh  and  twelfth  assign- 
ments of  error  it  is  alleged  that  the  trial 
Judge  quoted  to  the  Jury  testimony  as  to 
threats  made  by  the  defendant  prior  to  the 
killing  without  telling  theiu  that  the  testi- 
mony was  specifically  denied  by  the  defend- 
ant But  an  inspection  of  the  charge  shows 
that.  Immediately  after  repeating  this  tes- 
timony, the  trial  Judge  said:  "I  am  not 
saying  that  these  things  are  so;  what  I  am 
saying  to  you  is  that  that  is  the  testimony 
of  the  commonwealth ;  consider  if  this  tes- 
timony is  true,  and.  If  it  is  true,  does  it 
show  that  he  had  a  specific  intent  to  take 
life?  You  will  consider  all  of  this  evidence 
and  determine  whether  or  not  the  testimony 
of  these  witnesses  Is  the  truth."  And  after 
a  few  sentences  he  says  further:  "Remem- 
ber not  only  the  testimony  of  the  common- 
wealth, but  remember  esr)ecially  the  testi- 
mony of  the  defendant  himself,  notwith- 
standing the  circumstances  under  which  he 
testifies.  Weigh  all  the  e^i-dence  on  both 
sides.     Give  each  Its  due  weight." 

[5]  In  the  thirteenth,  fourteenth,  fifteenth, 
and  sixteenth  assignments  of  error  the 
charge  is  criticised  in  general  terms,  but  no 
part  of  it  is  quoted  ipsisslmis  verbis  in  the 
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speclflcationB  as  required  by  rule  27.  These 
nssignments  will  therefore  be  disregarded. 

In  tbe  serenteenth  asslgiunent  It  Is  aver- 
red that  tbe  court  erred  In  not  Instructing 
tbe  Jury  tliat  they  must  be  convinced  of  tbe 
defendant's  guilt  beyond  a  reasonable  doubt. 
It  appears,  however,  that  In  the  sixth  and 
seventh  points  submitted  by  defendant  for 
charge  the  court  was  asked  to  give  tbe  Jury 
instructions  on  the  subject  of  reasonable 
doubt.  These  requests  were  both  affirmed 
without  qualification.  In  the  seventh  point 
the  jury  were  told  that  the  mind  of  each 
Juror  "must  tte  convinced  beyond  a  reason- 
able doubt  of  the  defendant's  guilt  before  he 
can  consent  to  a  verdict  of  guilty." 

In  the  eighteenth  assignment  It  is  allied 
tbat  tbe  court  erred  in  falling  to  call  the 
attention  of  tbe  Jury  to  tlie  defendant's  spe- 
cific denial  of  any  Intent  to  kill.  There  was 
no  specific  request  for  such  an  instruction, 
but  it  does  appear  tliat  the  trial  Judge 
twice  said  to  tbe  Jury  in  charging  on  the 
subject  of  Intent  tbat  "the  prisoner  says 
that  he  shot  to  scare  her."  And  tliat  as 
noted  above  he  charged  the  Jury  to  "remem- 
ber especially  the  testimony  of  the  defend- 
ant bimself." 

The  Judgment  is  affirmed,  and  It  is  order- 
ed that  tbe  record  be  remitted  to  the  court 
of  oyer  and  terminer  of  Franlclln  county, 
that  the  Judgment  may  be  executed  accord- 
ing to  law. 


SLOAN  T.  PHILADELPHIA  &  R.  RT.  CO. 

(Supreme   Court   of   Pennsylvania.     Feb.   10, 
1912.) 

1.  Appeal  awd  Erbob   (|  HOT*)— Disposi- 
tion OP  Cause— Reicand  to  Tbial  Coubt. 

Where  a  judgment  non  obstante  veredicto 
is  reversed  on  appeal  and  the  record  remitted 
with  directions  to  enter  such  judgment  as  law 
and  right  may  require,  ttie  case  stands  as 
though  no  proceedings  had  been  taken  in  the 
trial  court  after  tbe  rendition  of  verdict,  and 
tbe  trial  court  may  taite  such  action  as  in  its 
judgment  law  and  right  require. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  4660,  4667,  46a»-4671; 
Dec.  Dig.  {  1197.  •] 

2.  Appeai.  ano  Ebbor   (|  1099»)— Review- 
Subsequent  AppeaI/— Presumptions. 

Wbere  the  trial  court  ordered  a  new  trial 
unconditionally  after  reversal  of  a  judgment 
non  obstante  veredicto,  tlic  Supreme  Court  on 
another  appeal  will  assume  tbat  this  was  done 
in  the  exercise  of  a  sound  discretion  with  a 
view  to  accomplish  tlie  ends  of  justice,  and 
will  not  review  such  action. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4370-4379;  Dec.  Dig.  { 
1099.»] 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Action  by  John  J.  Sloan  against  the  Phil- 
adelphia &  Reading  Railway  Company.  From 
an  order  malting  absolute  rule  for  new  trial, 
plnintUf  appeals.     Affirmed. 

See,  also,  80  Atl.  366. 


On  the  motion  and  rule  tbe  following  opin- 
ions were  filed: 

"Sulzberger,  P.  3.  Judgment  for  defend- 
ant n.  o.  v.,  entered  by  this  court,  was  re- 
versed by  the  Supreme  Court,  with  direc- 
tion tbat  Judgment  be  entered  for  the  plain- 
tiff. The  defendant  thereupon  prayed  tbe 
Supreme  Court  to  modify  its  Judgment,  and 
tbe  following  order  was  made:  'And  now, 
June  13, 1911,  so  much  of  tbe  Judgment  here- 
tofore entered  as  renders  Judgment  on  tbe 
verdict  for  plaintiff  is  now  reconsidered  and 
rescinded,  and  tbe  record  is  remitted,  with 
directions  to  tbe  court  below  to  enter  such 
Judgment  as  law  and  right  require.' 

"On  the  Interpretation  of  this  order  a 
conflict  arises.  The  plaintiff  moves  for  Judg- 
ment on  tbe  verdict;  tbe  defendant  moves 
for  a  new  trial.  The  dispute  hinge^  on  tbe 
construction  of  the  direction  'to  enter  such 
judgment  as  law  and  right  require.'  If  tbe 
word  'Judgment'  is  to  be  understood  in  its 
proper  legal  sense,  it  means  here  a  Judgment 
on  the  verdict  The  entry  of  such  a  Judg- 
ment would  comply  with  the  direction  of 
the  Supreme  Court,  in  so  far  as  it  wonld  be 
in  accordance  with  'law.'  The  order,  how- 
ever, is  'to  enter  such  Judgment  as  law  and 
right  require.'  We  are  all  of  opinion  that 
the  verdict  is  unjust,  and  'right'  would  re- 
quire us  to  set  It  aside.  Where  law  and  right 
(equity)  are  thus  In  conflict,  a  Judgment  in 
accordance  with  both  la  impossible,  and  it 
Is  therefore  reasonable  to  assume  that  the 
word  'right'  is  used  here  as  a  mere  synonym 
for  'law,'  and  that  Judgment  should  be  en- 
tered on  the  verdict  for  the  plaintiff. 

"This  I  take  to  be  the  meaning  of  Hugbes 
y.  Miller,  192  Pa.  365,  43  AU.  976.  The  worst 
tbat  can  be  said  against  this  construction  is 
that  the  system  of  trial  by  Jury,  like  all  oth- 
er human  institutions,  is  imperfect  There 
have  beed  three  trials  of  this  case.  Presom- 
ably,  at  tbe  last  trial,  tbe  defendant  pre- 
sented all°  tbe  evidence  at  command,  and  a 
new  trial  would  not  add  to  it.  If  we  now 
enter  Judgment  on  the  verdict,  tbe  defendant 
has  bis  appeal,  wherein  he  may  take  advan- 
tage of  any  reversible  error  committed.  The 
disadvantage  suffered  by  him  in  consequence 
of  our  erroneous  judgment  n.  o.  v.  is  entirely 
eliminated,  and  he  stands  Just  where  he 
stood.  His  present  position  is,  therefore.  In 
effect,  that  we  fell  into  error  In  discharging 
tbe  rule  for  new  trial,  and  tbat  we  should 
now  cure  it  by  rescinding  tbat  order,  rein- 
stating tbe  rule,  and  making  it  absolute. 

"There  are,  it  la  true,  dicta  which  says 
that,  when  the  court  is  dissatisfied  with  tbe 
verdict.  It  shall  set  It  aside  over  and  over 
again,  until  a  jury  can  be  found  which  shall 
adopt  the  court's  standard  for  judging  facts. 
This,  however,  cannot  be  considere<l  a  prin- 
ciple of  law.  The  Jury  is  the  constitutional 
tribunal  for  finding  facts,  and,  though  the 
court's    supervision   of  It  goes   far,   it  can 


•For  other  cases  see  same  topic  BBd  lectlon  NUMBER  In  Dec.  Dig.  &  Am.  Die.  Kejr  No.  8erle«  A  Rep'r  Indezea 


Digitized  by  CjOOQIC 


Pa.) 


SLOAN  y.  PHILADELPHIA  &  R.  BY.  CO. 


605 


scarcely  be  held  to  override  It  completely. 
When  therefore  a  reasonable  number  of  trials 
has  been  held,  regard  must  be  paid  to  the 
propriety  and  necessity  of  ending  litiga- 
tion, In  Justice  as  well  to  the  parties  in  the 
cause  as  to  other  parties  who,  having  an 
equal  right  to  have  their  cases  tried,  are  not 
to  be  barred  by  the  perpetual  intrusion  of 
one  case  as  an  obstacle. 

"The  entry  of  Judgment  for  the  plalntlfF 
would  not  hurt  the  defendant.  It  has  had 
Its  fair  opportunity  here,  and  would  have 
another,  chance  on  appeal,  and,  though  none 
of  us  is  satisfied  with  the  verdict,  I  think 
that  there  ought  not  to  be  a  right  to  an  un- 
limited number  of  new  trials. 

"I  would  therefore  enter  Judgment  for 
plaintiff  on  the  verdict  My  Brethren,  how- 
ever, in  an  opinion  filed  this  day,  have  re- 
solved that  the  order  of  the  Supreme  Court 
leaves  us  free  to  grant  a  new  trial.  In  ac- 
cordance with  the  majority  opinion,  it  is  now 
directed  that  the  order  discharging  the  rule 
for  new  trial  is  vacated,  and  the  rule  for 
new  trial  Is  made  absolute." 

"Wiltbank,  J.  I  am  of  the  opinion  that 
the  order  heretofore  made  discharging  the 
rule  for  a  new  trial  should  be  vacated,  the 
rule  reinstated,  and  thereupon  made  absolute. 
It  is  my  conclusion  that  the  record  of  the 
Supreme  Court,  and  of  this  court,  discloses 
our  duty  thus  to  act  The  Judgment  entered 
by  us  for  the  defendant  non  obstante  vere- 
dicto was  erroneous,  and  we  are  directed  to 
review  the  proceedings  upon  the  last  trial, 
and  thereupon  to  enter  such  judgment  as 
law  and  right  require.  Our  refusal  of  a  new 
trial  to  the  defendant  was  not  because  the 
plaintiff  was  entitled  to  recover,  but  It  was 
because  we  deemed  it  according  to  law  to 
afford  the  defendant  the  readier  and  more 
complete  relief  of  a  final  Judgment  In  his 
favor.  In  this  we  exceeded  our  power;  but, 
bad  we  not  gone  so  far,  it  cannot  be  disput- 
ed that  we  should  and  would  have  granted  a 
new  trial.  Such,  obviously,  would  have  been 
imperatively  our  duty.  The  discharge  of  the 
rule  was  therefore  matter  of  form.  Our  ad- 
hering to  that  action  at  this  stage  would  not 
eliminate  the  disadvantage  suffered  by  the 
defendant  under  our  error,  nor  would  he 
stand  just  where  he  stood  when  we  condemn- 
ed the  verdict  against  him.  His  prospect  of 
the  new  trial  is  greater  here  than  It  would  be 
were,  we  to  send  him  to  the  Supreme  Court 
which  tribunal,  as.  I  understand  the  authori- 
ties, exercises  its  power  only  in  cases  of  the 
clearest  error  on  the  trial.  Our  entry,  being 
merely  formal,  concluded  nothing  as  matter 
of  substance.  It  was  a  step  necessary  to  the 
orderly  framing  of  the  record  for  the  proper 
dismissal  of  the  action  in  this  court  or  for 
the  due  presentation  of  the  record  to  the  ap- 
pellate tribunal.  This  view  of  the  case  is,  I 
think,  beyond  dispute.  We  had  unanimously 
determined  that  two  verdicts  had  been  con- 
:trary  to  the  evidence,  viewed  with  regard  to 


its  substance  and  effect  and  also  with  regard 
to  the  credibility  of  the  witnesses.  This  \b 
declared  to  be  still  the  unanimous  opinion  of 
the  court  I  submit  that  it  would  not  be  ac- ' 
cording  to  law  and  right  that  we  should  vio- 
late precedent  and  now  sustain  the  claim  of 
the  plaintiff,  to  subject  the  defendant  to  a 
pectmiary  charge  which  the  proofs  did  not 
warrant 

"As  I  understand  the  contention  of  the 
plaintiff,  this  view  is  not  arguable,  because 
we  are  under  the  peremptory  mandate  of  the 
Supreme  Court  to  enter  Judgment  for  the 
plaintiff  pursuant  to  the  discharge  of  the 
rule  for  a  new  trial.  It  Is  contended  that 
we  have  no  discretion,  but  that  it  is  our 
duty  to  affirm,  without  modification,  our  pre- 
vious order,  and  to  enter  judgment  accord- 
ingly. 

"But  the  order  relied  upon  embodies  no 
prohibition  of  other  action  should  we  deem 
such  to  be  according  to  law  and  right  In 
prescribing  'such  judgment,'  it  implies  more 
than  one  judgment  as  within  our  power  In 
the  exercise  of  our  discretion,  and  that  Judg- 
ment must  be  such  as  is  determined  by  us 
according  to  the  law  of  the  case.  We  are 
not  bound  immovably  by  a  formula  Involv- 
ing the  injustice  of  a  negation  of  our  three 
determinations  against  the  claim  of  the  plain- 
tiff to  adjudge  a  claim  lawful,  when  we  have 
recorded  and  still  record  that  It  is  otherwise. 

"This  view  does  not  bear  unduly  upon  the 
plaintiff.  It  does  not  determine  the  merit  of 
his  case,  nor  deprive  him  of  a  remedy.  He 
may  still  go  to  the  country  on  the  Issue  rais- 
ed by  the  pleadings.  The  proceeding  will 
not  be  affected  one  way  or  the  other  by  what 
has  heretofore  passed  In  the  cause;  and  It 
is  of  essential  right  that  the  defendant  should 
have  an  appeal  to  another  Jury.  The  cases 
cited  are  to  this  effect.  Hughes  v.  Miller. 
182  Pa.  365,  43  Atl.  976;  Hardoncourt  v.  Iron 
Co.,  225  Pa.  379,  74  Atl.  243. 

"The  rule  for  a  new  trial  is  reinstated, 
and  the  same  is  hereby  made  absolute.  la 
this  our  Brother  Barratt  concurs." 

Argued  before  BROWN,  MESTREZAT, 
POTTER,  ELKIN,  and  M0SCHZI8KER,  JJ. 

Augustus  Trask  Ashton,  Victor  Frey,  and 
Maurice  V.  Daniels,  for  appellant.  Wm. 
Clark  Mason,  for  appellee. 

PER  CURIAM.  [1]  Where  on  an  appeal 
from  a  judgment  non  obstante  veredicto,  the 
Judgment  is  reversed,  and  the  record  remit- 
ted with  directions  to  the  court  below  to  en- 
ter such  Judgment  as  law  and  right  require, 
the  case  then  stands  as  though  no  proceed- 
ings In  the  court  below  had  been  taken  after 
the  rendering  of  the  verdict;  and  it  is  for 
the  court  below  to  take  such  action  with  re- 
spect to  the  verdict  as  In  its  judgment  law 
and  right  require.  It  follows  that  it  may 
either  direct  judgment  on  the  verdict  order 
a  new  trial  on  refusal  of  plaintiff  to  accede 
to  a  reduction  in  amount  of  the  verdict,  or 
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order  a  new  trial  Irrespective  of  any  such 
condition.  Witliin  these  limits  the/  verdict 
is  in  the  power  of  the  court. 

[2]  In  tills  case  a  new  trial  was  ordered 
unconditionally.  We  must  assume  that  this 
was  done  in  the  exercise  of  a  sound  discre- 
tion by  the  court,  with  a  view  to  accomplish 
the  ends  of  Justice,  and  the  action  Is  there- 
fore not  reviewable. 

The  appeal  is  dismissed  at  the  cost  of  ap- 
pellant. 


MacDERMOTT  et  al.  v.  CITY  OP  PHIIiA- 
DELPHIA. 

(Supreme   Court   o..    Pennsylvania.      Feb.    19, 
1912.) 

Municipal  Cobpobations  ({  819*)— Obstbuc- 

TION  OF  Stbeets. 

In  an  .action  for  injuries  to  a  boy  by  al- 
leged defects  in  a  street  crossing,  evidence  that 
the  city  had  provided  a  safe  crossing  a  short 
distance  away,  and  that  a  new  crossing  in  pro- 
cess of  building  was  obstructed,  ield  insuffi- 
cient to  sustain  a  finding  that  a  defined  path 
had  existed  at  the  point  in  question  for  such 
length  of  time  that  the  city  should  have  guard- 
ed against  the  dangers  thereof. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  U  1739-1743;  Dec 
Dig.  I  819.*) 

Appeal  from  Court  of  Common  Fleas, 
Philadelphia  County. 

Action  by  Franlc  N.  MacDermott,  by  his 
father  and  next  friend,  and  another,  against 
the  City  of  Philadelphia.  From  an  order 
refusing  to  take  oft  a  nonsuit  plaintiffs  ap- 
peal.    AfSrmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

George  Demming,  for  appellants.  James 
J.  Breen,  Asst.  City  Sol.,  Joseph  A.  Dolan, 
and  Michael  J.  Ryan,  City  Sol.,  for  appellee. 

MOSCHZISKER,  J.  This  was  an  action 
of  trespass  brought  by  William  J.  MacDer- 
mott, as  the  father  and  next  friend  of 
Frank  N.  MacDermott  and  In  his  own  behalf, 
against  the  city  of  Philadelphia,  to  recover 
damages  for  the  injuries  to  the  son  alleged 
to  have  been  due  to  the  negligence  of  the 
defendant. 

In  the  spring  of  1908  the  city  of  Phila- 
delphia entered  upon  the  construction  of  a 
new  concrete  bridge  to  replace  an  old  one  on 
Columbia  avenue  between  Thirtieth  and 
Thirty-First  streets.  At  this  point  Columbia 
avenue  runs  east  and  west  at  right  angles 
with  Thirty-First  and  Thirty- Second  streets, 
and  there  is  a  double-track  railway  operated 
upon  It;  the  east-bound  track  being  upon 
the  south  side  of  the  roadbed.  In  the 
course  of  the  work  it  became  necessary  to 
place  machinery,  tools,  and  building  mate- 
rials for  use  in  and  at)out  the  construction  of 
the  bridge  on  the  cartway  or  roadbed  of 
Columbia  avenue  between  the  curb  on  the 


north  side  and  the  southern  or  east-lwund 
railway  track  between  Thirty-First  and  Thir- 
ty-Second streets,  which  resulted  In  the  dos- 
ing of  that  portion  of  the  street  to  all  traffic. 
Among  the  material  thus  deposited  was  a 
large  quantity  of  grout  or  small  stones  used 
In  concrete  work,  in  plies  2%  or  3  feet  high 
along  the  north  side  of  the  east-bound  trade 
On  July  18,  1908,  at  aboat  5  o'clock  in  the 
afternoon,  the  plaintiff,  Frank  N.  MacDer- 
mott, a  boy  about  13  years  of  age,  attempted 
to  cross  Columbia  avenue  diagonally  from 
Thirty -First  street  on  the  north  to"  Patten 
street  on  the  south  (the  latter  being  a  small 
street  between  Thirty-First  and  Thirty-Sec- 
ond streets  running  south  from  and  at  right 
angles  with  Columbia  avenue).  After  leav- 
ing the  sidewalk  on  the  north  side  of  the 
street,  he  climbed  up  on  one  of  the  piles  of 
stone,  and,  seeing  a  car  approaching  east- 
ward, he  stood  there  to  allow  it  to  pass.  Im- 
mediately after  the  front  part  of  the  car  had 
passed  him,  the  stones  gave  way  beneath  bis 
feet,  he  slid  under  the  car,  and  the  wheels 
passed  over  his  legs,  causing  the  Injuries 
complained  of.  It  was  testlQed  that  both 
sidewalks  on  Columbia  avenue  were  keiit 
open  for  the  use  of  pedestrians,  and  tliat 
persons  desiring  to  cross  that  street  at  this 
point  had  walked  over  these  stones,  their 
travel  making  a  sort  of  path  or  footway 
across  the  same. 

The  trial  Judge  entered  a  nonsuit,  which 
the  court  in  banc  refnsed  to  take  off,  and 
the  plaintiff  has  appealed,  assigning,  first, 
that  the  court  below  erred  in  refusing  to 
take  off  the  Judgment  of  nonsuit,  and,  next, 
that  error  was  committed  in  refusing  evi- 
dence offered  to  prove  that  certain  changes 
had  been  made  in  the  street  after  the  ac- 
cident. 

In  entering  the  nonsuit  the  trial  Judge, 
inter  alia,  said:  "The  entire  street  on  Co- 
lumbia avenue  from  Thirty-First  to  TWrty- 
Second  was  shut  off  to  traffic.  Cars  on  one 
track,  the  east-bound  track,  were  permitted 
to  go  through,  but  nothing  else  was  permit- 
ted to  pass  there.  No  vehicles  of  any  kind 
were  permitted  on  the  street  The  north 
side  of  the  street  was  blocked,  probably  from 
Thirty -First  street  to  nearly  Thirty-Second 
with  piles  of  crushed  stones  extending  from 
very  near  the  curb  all  the  way  over  the 
first  car  rails.  •  •  •  So  far  as  appears, 
the  crossing  at  Patten  street  was  obstructed 
— that  is,  the  crossing  at  the  end  of  Patten 
street  for  that  street  does  not  cross  Columbia 
avenue — if  there  was  a  crossing  there,  and 
there  is  no  testimony  to  show  that  there 
was,  but  the  crossing  at  Thirty-Second  street 
appears  to  have  been  open  and  perfectly  safe. 
*  •  *  The  city  is,  of  course,  bound  to 
keep  Its  streets  and  sidewalks  in  a  reason- 
ably safe  condition.  The  sidewalks  of  the 
street  were  apparently  perfectly  safe.  The 
city  has  the  right  to  shut  off  the  street  when 
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necessary  to  make  repairs.  •  •  •  In  such 
cases  It  Is  impossible  for  pedestrians  to  cross 
the  street  haphazard  as  they  are  accustomed 
to  do  at  other  times.  In  this  Instance  there 
was  nothing  illegal  in  the  city  permitting  the 
stone  to  be  piled  on  the  street,  nothing  Il- 
legal in  the  street  being  closed  to  traffic. 
Therefore  what  the  city  omitted  to  do  I  do 
not  see.  I  see  no  negligence  on  the  part  of 
the  city,  and  therefore  grant  the  motion  for 
a  nonsuit" 

A  reading  of  the  testimony  satlsQes  us 
that  the  position  taken  by  the  trial  Judge 
was  justified,  and  that  the  court  below  com- 
mitted no  error  in  refusing  to  take  off  the 
nonsuit.  The  testimony  was  too  vague  and 
indefinite  to  sustain  a  finding  that  a  defined 
path  or  way  over  the  pile  of  stones  had  been 
created  or  existed  for  such  a  length  of  time 
that  the  dty  was  bound  to  have  taken  no- 
tice and  guarded  against  its  dangers.  The 
breach  averred  and  complained  of  in  the 
statement  of  claim  was  that  the  city  bad 
failed  in  Its  duty  to  keep  the  street  In  proper 
and  safe  condition,  and  had  permitted  a  con- 
tinuous pile  of  "small  stones,  dirt,  sand  and 
other  materials  to  be  placed  on  and  over  the 
roadbed  without  any  prohibition  or  warning, 
necessitating  a  crossing  or  passage  of  said 
material  by  persons  crossing  said  Columbia 
avenue,  and  inviting  its  use  and  crossing 
over  the  same  to  children  and  persons  of 
immature  mind  and  judgment.  So  that 
*  *  •  when  said  plaintiff  •••  at- 
tempted to  pe.aa  over  the  same,  *  •  •  by 
reason  of  the  negligent  and  Improper  man- 
ner in  which  said  material  was  placed  and 
piled,  -•  •  •  it  suddenly  gave  way  beneath 
him,  precipitating  him  under  a  passing  trol- 
ley car.  •  •  •  "  The  theory  of  the  defined 
pathwajr  seems  to  have  been  an  afterthought, 
and,  as  we  have  already  said,  the  evidence 
was  not  sufficient  to  sustnin  it.  The  city 
was  not  bound  to  anticipate  the  possibility 
that  some  one  might  leave  the  open  side- 
walk which  it  ffaa  maintaining  and  make  a 
diagonal  crossing  of  the  street  over  the  pile 
of  stones,  when  It  had  left  at  least  one 
safe  crossing  a  short  distance  away  at  Thir- 
ty-Second street.  The  municipality  was  en- 
gaged in  a  public  undertaking  and  the  street, 
except  the  sidewalk,  was  closed  to  traffic.  It 
provided  a  safe  way  to  cross,  with  but  little 
or  no  inconvenience  to  pedestrians,  and  Its 
duty  to  the  plaintiff  was  no  higher  in  this  re- 
spect tlian  to  others.  The  circumstances  do' 
not  bring  the  present  case  within  the  line 
of  authorities  dealing  with  the  responsibil- 
ity of  defendants  guilty  of  exposing  an  in- 
vitation to  danger  to  the  playful  fancy  of 
children.  The  first  specification  of  error  is 
overruled.  It  only  remains  to  say  that  we 
see  no  error  in  the  ruling  complained  of  in 
the  second  specification,  and  that  is  likewise 
overruled. 

The  judgment  is  affirmed. 


MALONB  V.  STEWART  et  aL 

(Supreme   Court   of   Pennsylvania.     Feb.    19, 
1912.) 

Principal  ano  Subett  (J  194*)— Contbibv- 

TION. 

Where  sureties  on  separate  bonds  and  for 
varying  amounts,  for  completion  of  a  building, 
are  compelled  to  complete  it,  if  one  has  paid 
more  than  bis  share,  be  may  compel  contri- 
bution from  the  others,  though  there  are  at 
the  time  pending  certain  contested  claims  out 
of  the  construction  of  the  building. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Surety,  Cent.  Dig.  U  605-023;  Dec.  Dig. 
§  194.*] 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Action  by  Edwin  B.  Malone  against 
Amelia  Stewart  and  Patrick  '  S.  Smith. 
From  a  decree  overruling  demurrer  to  biU, 
defendants  appeal.   Affirmed. 

Sulzberger,  P.  J.,  filed  the  following  opin- 
ion In  overruling  a  demurrer  to  the  bill  upon 
which,  after  hearing,  there  was  a  decree  in 
favor  of  the  plaintiff: 

'The  Stewart  Contracting  Company  con- 
tracted with  the  city  of  PhiladelpMa  to 
build  a  BChoolhouse,  and  gave  bonds  for 
faithful  performance  with  the  Title  Guar- 
anty &  Surety  Company  as  surety.  Before 
assuming  the  suretyship,  the  latter  demand- 
ed counterbonds  in  the  sum  of  $70,000.  Ed- 
win B.  Mnlone,  the  plaintiff,  executed  one  of 
these  for  $10,000,  and  the  defendants,  Ame- 
lia Stewart  and  Patrick  S.  Smith,  each  ex- 
ecuted one  of  the  said  bonds  for  $30,000. 
The  Stewart  Contracting  Company  aban- 
doned the  work  before  completion,  and  the 
three  countersureties,  to  save  themselves 
from  loss,  jointly  agreed  to  finish  the  work. 
At  this  point  the  controversy  arises. 

"The  plaintiff  contends  that  the  loss  by 
the  contractor's  default  should  be  finally 
adjusted  by  charging  each  of  the  counter- ' 
sureties  his  proportion  thereof,  as  fixed  by 
their  bonds  to  the  surety.  The  defendants, 
on  the  other  baud,  maintain,  in  support  of 
their  demurrer  to  the  bill,  that  on  the  face 
of  the  bill  itself  It  appears  that  no  con- 
tract relation  existed  between  the  plaintiff 
and  defendants  establishing  as  between 
themselves  any  proportionate  liability,  that 
the  averments  of  the  bill  show  that  the 
plaintiff  and  defendants  jointly  agreed  to 
complete  the  work,  and  that  the  legal  infer- 
ence froga  this  state  of  facts  is  that  their 
interests  were  equal.  They  further  contend 
that,  as  the  plaintiff  paid  one-third  of  the 
outlay  hitherto  made  and  each  of  the  de- 
fendants also  paid  one-third  thereof,  such 
payment  is  in  law  a  mutual  ascertainment 
of  their  true  relations  at  the  time,  and  a 
waiver  of  any  contract  theretofore  made  or 
of  any  other  relation  subsisting  between 
them.  As  additional  grounds  of  demurrer 
It  was  urged  that  there  are  pending  and  un- 
determined certain  contested  claims  arising 
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out  of  the  building  of  the  Bchoolhouse,  and 
that  no  bill  can  He  until  all  such  shall  have 
been  finally  determined,  and  that,  therefore, 
the  blU  must  be  dismissed. 

"In  Deerlng  v.  Earl  of  Wlnchelsea,  2  Bos. 
A  Pul.  270,  decided  In  1800,  It  was  held  that 
if  A.,  B.,  and  C.  became  bound  as  sureties 
for  D.  in  three  separate  bonds,  and  any  one 
of  them  be  compelled  to  pay  the  whole  debt 
of  the  principal,  the  two  others  are  comi^l- 
lable  to  contribute  In  proportion  to  the  pen- 
alties of  their  respective  bonds.  Lord  Chief 
Baron  Eyre  based  his  conclusion  on  the  view 
that  'the  bottom  of  contribution  Is  a  fixed 
principle  of  justice,  and  Is  not  founded  in 
contract'  The  reasoning  and  the  judgment 
In  that  case  have  not  been  disturbed  or  ques- 
tioned. Indeed,  In  Craythorne  v.  Swinburne, 
14  Ves.,  Jr.,  160  (decided  In  1807),  Lord  Eldon 
(page  169),  stated  that  he  argued  the  former 
case  and  had  been  much  dissatisfied  with  the 
judgment,  but  Iiad  since  been  convinced  that 
the  decision  was  upon  right  principles.  It 
follows  that,  when  the  Stewart  Contracting 
Company  abandoned  its  work,  the  plaintiff 
and  defendants  were,  as  between  each  oth- 
er, cosureties  responsible  to  the  surety  In 
the  proportions  of  one-seventh,  three-sev- 
enths, and  three-sevenths. 

"At  this  point  they  jointly  agreed  to  re- 
duce the  loss  by  agreement  between  them- 
selves to  finish  the  work.  This  agreement 
was  not  In  writing,  and  may  have  Included 
no  other  specific  terms  than  those  set  forth 
In  the  bill.  These  were,  in  substance,  that 
the  money  required  for  completing  should 
be  raised  by  procuring  from  the  defaulting 
contractor  Its  four  promissory  notes  to  the 
order  of  plaintiff  and  defendants  and  hav- 
ing them  discounted  by  a  bank  for  the  de- 
fendant. Smith.  These  notes  were  for  the 
amounts  of  $1,500,  $4,500,  $3,500,  and  $3,- 
000,  respectively,  and  their  proceeds  were 
properly  applied.  The  notes  were  not  paid 
at  maturity,  because  the  defendants  refused 
to  admit  that  the  plaintiff  was  liable  only 
for  one-seventh,  but  insisted  that  he  was 
liable  for  one-third.  To  prevent  judgment 
and  execution,  he,  under  protest  to  defend- 
ants, paid  one-third,  or  $4,349.20,  to  the 
bank,  and  the  defendants  each  paid  the  same 
amount.  As  the  whole  amount  paid  in  set- 
tlement of  the  promissory  notes  was  $13,- 
047.60,  it  would  follow  on  the  principle  laid 
down  that  the  plaintiff  was  liable  only  for 
one-seventh  thereof,  viz.,  $1,863.94:  As  he 
actually  paid  $4,349.20,  he  claims*  that  he 
has  thus  far  exceeded  his  true  share  by  $2,- 
485.26,  which  he  may  rightfully  call  upon 
his  cosureties  to  pay  to  him.  At  the  time 
when  the  cosureties  undertook  to  complete 
the  building,  they  were  not  partners,  and 
did  not  intend  to  create  a  partnership.  They 
were  mutually  engaged  in  the  one  purpose 
to  reduce  their  loss,  and  this  purpose  rested 
on  the  fact  that  they  were  cosureties.  It 
(vas  quite  possible  at  that  moment  to  enter 
\b\j»  an  agreement  whereby*  the  unequal  pro- 


portions established  by  the  cosnretyshlp 
should  be  altered  and  the  losses  should  be 
borne  in  equal  thirds.  No  such  agreement, 
however,  can  be  inferred  from  the  bill,  and, 
if  it  ever  was  made,  the  defendant  must 
set  it  forth  by  answer.  In  the  absence  of 
such  an  averment,  the  legal  presumption  h 
that  the  status  of  the  three  cosur^es  re- 
mained unchanged,  and  that  the  completion 
of  the  work  was  not  a  separate  business  en- 
terprise, but  a  mere  mode  of  protectins 
themselves  in  regard  to  their  cosuretyshlp. 

Tills  disposes  of  the  main  point  of  the  de- 
murrer. 

"The  contention  that  the  paymoit  of  one- 
third  by  the  plaintiff  warrants  a  legal  infer- 
ence that  the  old  proportions  of  the  co-sure- 
ties were  changed  seems  to  be  without  force 
The  question  Is  one  of  fact  and  not  of  law. 

"The  final  contention  that  the  bUl  is  pre- 
mature is  equally  untenable.  That  the  plain- 
tiff has  paid  more  than  his  one-seventh  Is 
clearly  averred.  The  contention  of  the  de- 
fendants tliat  the  existence  of  additional 
claims  against  the  cosureties  which  are  con- 
tested and  have  not  yet  been  decided  ex- 
empts them  from  present  contribution  is 
based  on  the  Idea  that  a  present  decree  could 
only  be  partial  and  that  equity  will  not  fa- 
vor a  multiplicity  of  suits.  Their  inference 
is  unwarranted.  The  decree  can  be  so 
moulded  that  all  litigation  will  ena  with  It, 
though,  of  course,  subsequent  motions  or  or- 
ders may  have  to  be  made.  In  any  event, 
the  fact  that  the  aefendants  may  be  held  to 
further  liability  hereafter  is  no  equitable 
reason  why  they  should  subject  their  co- 
surety to  indefinite  delays  in  reimbursing 
him  for  wliat  he  has  already  paid  on  their 
account  In  no  event  can  these  poidiug 
claims  reduce  the  defendants'  liability.  They 
can  only  Increase  it 

"The  whole  subject  has  been  treated  with 
thoroughness  by  Sir  R.  S.  Wright,  J.,  In 
Wolmershausen  v.  Gullick,  Ia  R.  2  Ch.  Div. 
(1893)  614.  After  reviewing  all  the  authori- 
ties, he  comes  to  the  conclusion  (page  629): 
'I  think  I  can  declare  the  plaintiff's  right, 
and  make  a  prospective  order  under  which 
whenever  she  has  paid  any  sum  beyond  her 
share  she  can  get  it  back,  and  I  therefore  de- 
clare the  plaintiff's  right  to  contribution. 
and  direct  tliat  upon  the  plaintiff  payin; 
her  own  share,  the  defendant  Gullick  is  to 
Indemnify  her  against  further  paymmt  or 
liability,  and  is  by  payment  to  her  or  to  the 
principal  creditor  or  otherwise,  to  exonerate 
the  plaintiff  from  liability  beyond  the  extent 
of  her  own  share.  The  plaintiff  must  have 
liberty  to  apply  In  chambers  and  generally 
to  apply.'  Thia  case  was  cited  with  ap- 
proval in  Shepheard  v.  Bray,  L.  B.  2  Ch. 
Div.  (1906)  235.  In  this  country,  too,  we 
are  not  without  respectable  authority.  In 
Ferrer  v.  Barrett,  67  N.  0.  465,  decided  In 
1859,  it  was  held  that  a  surety,  upon  the 
principle  of  quia  timet,  may  file  a  bill 
against  a  countersurety  to  enforce  his  (sure- 
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ty's)  exoneration,  thongh  he  may  not  have 
paid  the  debt.  We  are  aware  that  there  are 
Jarisdlctlons  In  which  thla  doctrine  has  not 
been  fully  accepted,  but  there  Is  no  case 
fvhlch  goes  as  far  as  the  defendants  here  ask 
us  to  go.  In  Gourdin  t.  Trenholm,  25  S.  C. 
362,  the  court  put  Its  decision  on  the  express 
ground  that  Trenholm  had  at  the  time  of 
suit  brought  not  paid  more  than  his  propor- 
tionate share  of  the  debt,  and  In  Washing- 
ton V.  Norwood,  128  Ala.  383,  30  South.  406, 
It  was  held  that  'the  right  of  action  for 
contribution  at  law  or  In  equity  accmee 
when  one  surety  pays  more  than  his  share  of 
the  common  liability.'  These  are  the  lead- 
ing cases  that  are  usually  cited  against  our 
Tlew.  To  hold  that  when,  as  In  this  case,  a 
surety  has  actually  paid  more  than  his  share, 
be  may  proceed  against  his  cosureties,  is 
quite  consistent  with  these  authorities. 

"The  only  ground  on  which  the  extreme 
doctrine  contended  for  by  the  defendants 
could  be  based  would  be  that  the  surety  first 
sued  owes  a  duty  to  his  cosureties  to  stand 
in  the  breach,  to  defend  all  suits,  and  to 
pay  out  his  own  moneys  In  order  that  they 
may  be  freed  from  annoyance  and  loss.  As 
they  all  stand  on  an  equality,  the  existence 
of  such  a  Aafy  on  his  part  and  a  correlative 
right  on  theirs  is  purely  inconceivable. 

"We  think  that  none  of  the  defendants' 
grounds  of  demurrer  can  be  sustained. 

"The  demurrer  Is  overruled  with  leave," 
etc.- 

Argued  before  BROWN.  MESTREZAT, 
EI.KTN,  STEWART,  and  MOSCHZISKER, 
JJ. 

Theodore  F.  Jenkins  and  J.  Washington 
Losne,  for  appellants.  Preston  K.  Erdman 
and  Edwin  O.  Mlchmer,  for  appellee. 

PER  CURIAM.  The  facts  in  this  case  are 
not  in  dispute,  and  the  law  applicable  to 
them  was  correctly  stated  in  the  opinion  of 
the  learned  president  Judge  of  tlie  court  be- 
low overruling  the  demurrer  to  the  bill. 
On  that  opinion  the  decree  is  affirmed,  with 
costs. 


STOFPAL  V.  JARVIS  et  al. 

(Supreme   Court   of  Pennsylvania.     Feb.    19, 
1912.) 

HCSBAND   AND  WlTI    ({  14*)— DEED   TO  MaB- 
BIED   WOKAN. 

Where,  in  partition,  land  is  held  in  com- 
mon by  a  married  woman  and  others,  and  her 
share  is  conveyed  to  her  and  her .  husband  for 
the  purpose  of  making  a  division  of  the  prop- 
erty, she  and  her  husband  did  not  hold  by  the 
entireties,  but  aoeording  to  her  real  interest 
in  the  land. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  ||  71-89;  Dec.  Dig.  | 
14.*] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 
Action  by  John  Stoffal  against  Washington 


Jarvis  and  others.  Judgment  for  plaintiff 
for  two-thirds  of  the  property  in  dispute, 
and  both  parties  appeal.    Affirmed. 

Argued  before  FELI>,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

J.  W.  Eraus  and  R.  S.  Martin,  for  api)el- 
lant  StofTal.  Frank  W.  Jarvis,  for  apiiellet-s 
Washington  Jarvis  and  others. 

BROWN,  J.  Though  the  facts  in  this  case 
seem  to  t>e  somewhat  Involved,  there  can 
readily  be  evolved  from  them  an  intelligent 
statement  from  which  it  will  clearly  appear 
that  the  court  below  was  right  in  entering 
Judgment  for  the  plaintiff  for  but  two-thirds 
of  the  land  in  controversy.  He  claimed  the 
whole  of  it,  and  the  defendants  two-thirds  of 
it  Both  have  appealed  from  the  Judgment,  but 
they  respectively  got  Just  what  belongs  to 
them. 

Samuel  Cowan  at  the  time  of  his  death 
was  the  owner  of  a  tract  of  land  in  Baldwin 
township,  Allegheny  county,  containing  84 
acres  and  146  perches.  He  died  intestate  in 
1849,  leaving  to  survive  him  a  widow  and 
three  daughters,  Jane.  Margaret,  and  Harriet. 
Jane  married  John  Stoffal;  Margaret,  Daniel 
B.  Bennett,  and  Harriet,  David  Jarvis. 
Their  mother  released  her  dower  interest  in 
the  estate  of  their  father,  and  the  three 
daughters  held  the  land  as  tenants  in  com- 
mon until  April  23,  1866,  when  Mrs.  Stoffal 
conveyed  her  undivided  third  to  Daniel  B. 
Bennett  and  David  Jarvis,  as  tenants  in  com- 
mon. On  May  7th  of  the  same  year  Jarvi» 
and  his  wife,  for  the  nominal  consideration 
of  $1,  executed  a  quitclaim  deed  to  Bennett 
and  his  wife,  for  all  their  Interest  in  51  acres 
and  17  perches  of  the  land  of  which  Cowan 
had  died  seised,  and  on  the  same  day  Ben- 
nett and  his  wife  executed  a  similar  deed  to 
Jarvis  and  his  wife  for  all  their  interest  in 
the  remaining  33  acres  and  129  perches.  The 
laud  in  controversy  is  part  of  this  tract. 
These  two  deeds  were  acknowledged  on  the 
same  day,  and  both  were  recorded  on  Octo- 
ber 29th  following.  The  three  daughters  of 
Cowan  died  some  time  prior  .to  the  institu- 
tion of  this  suit.  Mrs.  Stoffal  left  to  survive 
her  four  children;  Mrs.  Bennett,  a  husband, 
and  one  daughter,  and  Mrs.  Jarvis.  her  bus- 
band,  but  no  children.  The  plaintiff  is  a  son 
of  Mrs.  Stoffal,  who,  since  the  death  of  his 
mother  and  aunts,  has  acquired  the  interests 
of  his  brothers  and  sisters  and  the  daughter 
of  Mrs.  Bennett  in  the  property  In  dispute. 

At  the  time  of  the  interchange  of  the  quit- 
claim deeds  Jarvis  and  Bennett  each  owned 
in  his  own  right  an  undivided  sixth  in  the 
entire  tract,  having  acquired  the  same  from 
Mrs.  Stoffal.  The  quitclaim  deeds  simply 
transferred  the  interest  of  each  of  the  two 
daughters  of  Cowan  from  the  whole  farm 
and  confined  it  to  a  portion  of  the  same,  that 
of  Mrs.  Jarvis  being  confined  to  the  33  acres 


■For  other  cue*  f  aame  topic  and  faction  NVMBER  in  Doc.  Dls.  A  j 
83A.-d9 
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and  129  perches,  and  that  of  Mrs.  Bennett 
to  the  51  acres  and  17  perches.  There  was 
sufficient  from  the  face  of  the  deeds  to  pat  a 
purchaser  upon  notice  that  they  represented 
an  amicable  partition  of  the  premises  by  the 
two  daughters,  and  the  court  below  correct- 
ly so  held.  The  redtal  of  title  In  each  of 
them  Is  that  the  interest  conveyed  bad  de- 
scended to  the  daughters  of  Samuel  Cowan 
under  the  Intestate  laws,  and  the  uncontra- 
dicted testimony  of  Bennett  was  that  the 
deeds  had  been  executed  and  Interchanged 
for  the  parpose  of  making  a  division  of  the 
farm  between  his  wife  and  Mrs.  Jarvls.  It 
is,  therefore,  quite  clear  that  Jarvls  and  his 
wife  and  Bennett  and  his  wife  did  not  hold 
by  entireties,  as  is  contended  by  the  defend- 
ants, but  according  to  their  actual  respective 
Interests  in  the  land.  What  was  said  in 
Stehman  v.  Huber,  21  Pa.  260,  flts  the  case : 
"When  land  is  held  In  common  by  a  married 
woman  and  others,  and  they  all  Join  In  a 
partition,  and  her  share  Is  conveyed  to  her 
and  her  husband,  the  law  looks  at  the  char- 
acter of  the  transaction,  rather  than  at  the 
form  of  the  conveyance,  in  order  to  define 
her  Interest,  and  considers  the  share  as  still 
hers;  a  divided  share  being  substituted  for 
an  undivided  one." 

Upon  the  death  of  Jarvls  there  was  no- 
tice on  the  record  that  the  only  Interest  he 
had  in  the  real  estate  which  Is  the  subject 
of  this  controversy  was  an  undivided  third, 
composed  of  one-sixth  which  had  been  deeded 
to  him  by  Mrs.  StofTal,  and  one-sixth  deeded 
to  by  him  Mr.  and  Mrs.  Bennett,  and  that 
his  wife  was  seised  of  an  undivided  two- 
thirds,  one-third  having  come  to  her  directly 
from  her  father  and  the  other  one-third  by 
the  deed  from  Bennett  and  wife.  This  was 
the  situation  at  the  time  the  Interest  of  Jar- 
vls was  sold  under  an  order  of  the  orphans' 
court  for  the  payment  of  his  debts,  and  the 
purchaser  acquired  only  his  Interest  In  the 
land.  Upon  his  death  his  tenancy  in  the  un- 
divided two-thirds  ceased,  and,  the  same  not 
having  been  held  by  him  and  his  wife  by  en- 
tireties, the  right  of  possession  thereto  vest- 
ed in  the  plaintiff. 

Both  appeals  are  dismissed,  and  the  Judg- 
ment la  affirmed. 


In  re  JEWELL'S  ESTATE. 

(Supreme   Court   of    Penngylvania.     Feb.   19, 
1912.) 

1.  Taxation  (|  897* )— Coixatebal  Inherit- 
ance Tax— Amount. 

TTuder  Act  May  6,  1887  (P.  L.  79),  where 
a  testator  died  in  1876,  leaving  real  property 
to  his  daughter  for  life,  with  remainder  over, 
and  she  died  in  1910,  the  remaindermen  are 
liable  only  for  the  collateral  inheritance  tax  on 
the  value  of  the  estate  when  they  come  into 
actual  possession  on  the  death  of  the  life  ten- 
ant 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec  Dig.  I  897.»I 


2.  Statctes  (I  121*)— Subjects  and  Tiiies 

— COLUITEBAI,   iNHEBrrANCE   TAX. 

Act  May  6,  1887  (P.  L.  79),  "An  act  to 
provide  for  the  better  collection  of  collateral 
mheritance  tax,"  is  not  nnconstitntional  on 
the  ground  that  its  title  fails  to  give  sufB- 
cient  notice  of  the  provisions  of  section  3,  re- 
lating to  time  for  payment  of  the  tax. 

[Ed.  Note. — For  other  cases,  see  Statutei, 
Cent  Dig.  {{  127,  128,  132,  173,  174;  Dec. 
Dig,  S  12L*I 

Appeal  from  Orphans'  Court,  PbUadelphis 

County. 

In  the  matter  of  the  Estate  of  Leonard 
Jewell,  deceased.  From  a  decree  dismlsshig 
appeal  from  a  collateral  tax  appraisement, 
Claudius  Buchanan  Jewell  and  others  ap 
peal.    Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  STEWART,  and  MOSOH- 
ZISKER,  JJ. 

E.  O.  Michener,  for  appellant  J.  Lee  Pat- 
ton,  for  appellee. 

MOSCHZISKER,  J.  The  testator  died  in 
1876,  owning  certain  real  estate  In  the  city 
of  Philadelphia,  which  he  devised  to  a  dangb- 
ter  for  life,  with  remainder  over.  The  life 
tenant  died  in  1910.  The  questions  are: 
(1)  Must  the  remaindermen  pay  collateral  in- 
heritance taxes  on  the  value  of  their  estates 
in  this  property  as  of  1876,  plus  Interest  at 
6  per  cent,  or  on  its  value  at  the  time  they 
entered  into  possession  in  1910?  (2)  Is  the 
act  of  May  6,  1887  (P.  L.  79),  nnconstitntion- 
al because  of  defect  In  title? 

[1]  The  third  section  of  the  statute  in 
question  reads  as  follows:  "In  all  cases 
where  there  has  been  or  shall  be  a  devise, 
descent  or  bequest  to  collateral  relatives  or 
strangers,  liable  to  the  collateral  inheritance 
tax,  to  take  effect  in  possession,  or  come  intu 
actual  enjoyment  after  the  expiration  of 
one  or  more  life  estates,  or  a  period  of 
years,  the  tax  on  such  estate  shall  not  be 
payable,  nor  Interest  begin  to  run  thereon, 
until  the  person  or  persons  liable  for  the 
same  shall  come  into  actual  possession  of 
such  estate,  by  the  termination  of  the  es- 
tates for  life  or  years,  and  the  tax  shall  be 
assessed  upon  the  value  of  the  estate  at  the 
time  the  right  of  possession  accrues  to  the 
owner  as  aforesaid:  Provided,  that  the  own- 
er shall  have  the  right  to  pay  the  tax  at 
any  time  prior  to  his  coming  into  posses.«Ion, 
and,  in  such  cases,  the  tax  shall  be  assessed 
on  the  value  of  the  estate  at  the  time  of 
the  payment  of  the  tax,  after  dedui-tin!; 
the  value  of  the  life  estate  or  estates  for 
years:  And  provided  further,  that  the  tax 
on  real  estate  shall  remain  a  Hen  on  the 
real  estate  on  which  the  same  is  ciiargeable 
until  paid. 

The  act  was  before  this  court  in  Coxe's 
Estate,  193  Pa.  100,  105,  44  AU.  256,  257. 
and,  after  quoting  Ita  third  section,  we  said: 
"It  is  desirable  •  •  *  to  consider  the 
plain    meaning    of    the    foregoing    words. 
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*  •  •  The  act  says:  The  tax  on  such 
estate  shall  not  be  payable,  nor  Interest  be- 
gin to  ran  thereon,  nntU  the  person  or  per- 
sons liable  for  the  same  shall  come  into  ac- 
tual possession  of  such  estate.'  If  the  tax 
shall  not  be  payable  until  that  event,  it  does 
not  arise;  it  has  no  beginning;  and  hence 
the  commonwealth  has  no  title  to  It,  and 
cannot  demand  its  payment  untU  the  estate 
itself  'comes  into  actual  possession'  of  the 
person  entitled.  And  such  coming  into  ac- 
tual possession  must  be  'by  the  termination 
of  the  estates  for  life  or  years.'  And,  again, 
in  the  same  direction.  It  is  positively  pro- 
vided that  'the  tax  shall  be  assessed  upon 
the  value  of  the  estate  at  the  time  the  right 
of  possession  accrued  to  the  owner  afore- 
said.' That  is,  although  the  estate  in  re- 
mainder may  have  had  a  definite  value  at 
the    time   of    the    death    of    the    testator, 

*  *  *  It  Is  not  tliat  valuation  that  is  to 
l>e  the  test  of  the  tax,  but  the  valuation  of 
the  estate  at  the  time  it  comes  into  possession. 
This  la  the  plain,  actual,  common-sense  mean- 
ing of  the  words  we  are  considering,  and 
this  meaning  is  not  at  all  impaired  by  the 
language  of  the  proviso:  •  •  •  'Provided 
that  the  owner  shall  have  the  right  to  pay 
the  tax  at  any  time  prior  to  his  coming  Into 
possession,  and  in  such  cases  the  tax  shall 
be  assessed  on  the  value  of  the  estate  at 
the  time  of  the  payment  of  the  tax,  after 
deducting  the  value  of  the  life  estate  or  es- 
tates for  years.  •  •  • '  [193  Pa.  Ill,  44 
Atl.  2«0.]  We  are  clearly  of  the  opinion  that 
the  tax  *  •  •  •  will  not  become  due  and 
payable  until  (after  the  expiration  of  the 
life  estates),  •  *  •  and  that  is  the  value 
of  the  property  as  It  will  then  appear  to  be 
that  must  constitute  the  basis  upon  which 
the  tax  must  be  declared." 

After  considering  all  the  prior  legislation 
and  the  numerous  cases  called  to  our  atten- 
tion In  the  most  excellent  paper  book  of 
counsel  for  the  appellant,  we  are  not  convinc- 
ed of  any  error  in  the  construction  placed 
upon  the  act  of  1887  In  the  case  Just  referred 
to.  It  is  true  that  in  Coxe's  Estate,  the  de- 
cedent died  after  the  act  of  1887;  but  the 
statute  by  its  express  terms  applies  not  only 
to  future  devises,  but  also  to  those  already 
made,  "in  all  cases  where  there  has  been  a 

*  •  •  devise,"  are  the  words  used.  The 
question  of  the  tax  or  the  amount  to  be  re- 
tained by  the  commonwealth  upon  the  trans- 
misfllon  of  decedents'  estates  is  peculiarly  for 
the  lawmaking  power  of  the  state.  No  au- 
thority has  been  cited  to  us,  and  we  know  of 
no  rale  or  principle,  which  forbids  the  Leg- 
islature to  make  changes  in  the  statutory 
law  aCTectlng  the  time  or  manner  of  assessing 
an  inberited  estate,  and  Incidentally  to  afFect 
the  sum  of  the  tax  to  be  paid,  at  any  time 
before  the  estate  comes  into  the  actual  pos- 
session of  the  person  liable  for  the  tax  prior 
to  an  actual  paymmt  thereof.  Cooper's  Es- 
tate, 127  Pa.  435,  17  Atl.  1094,  simply  deter- 


mined that  the  debts  of  the  decedent,  charge- 
able against  his  real  estate  because  of  a  ideii- 
ciency  in  personal  assets,  should  be  deducted 
from  the  value  of  the  real  estate  in  determin- 
ing the  clear  value  of  the  estate  that  passed 
from  the  decedent  to  the  person  liable  for  the 
tax;  but  the  report  shows  that  the  appraise- 
ment in  this  case  was  made  "as  of  the  ninth 
day  of  July,  1884,"  which  was  the  date  of 
the  death  of  the  last  tenant  for  life. 

The  third  section  of  the  act  of  1887,  taken 
as  a  whole,  clearly  shows  that  the  Legisla- 
ture intended  to  make  a  change  In  the  law 
as  to  the  time  for  fixing  the  value  of  estates 
in  remainder;  and  that  the  purpose  was  to 
afTect  all  such  estates  then  subject  or  to  be- 
come subject  to  the  payment  of  collateral  in- 
heritance taxes.  Under  the  act,  the  death 
of  the  testator,  as  theretofore,  establishes  the 
right  to  the  tax;  bnt  it  does  not  become  due 
and  collectible  until  the  remainderman  en- 
ters into  "actual  possession  •  •  •  by  the 
termination  of  the  estates  for  life  or  yearsT; 
and  when  he  so  enters  he  must  pay  the  tax 
ui)on  the  value  at  that  time.  On  the  whole, 
no  hardship  is  worked  by  this  provision;  for, 
as  suggested  in  Coxe's  Estate,  supra,  at  page 
110,  In  many  instances  the  value  of  the  real 
estate  may  greatly  depreciate  after  the  death 
of  the  proprietor,  and  thus  attect  the  value 
of  the  estate  of  the  remainderman  when  it 
comes  into  his  actual  possession.  The  act 
tends  toward  equality  and  uniformity,  in  that 
it  makes  each  person  pay  the  tax  upon  the 
value  of  the  estate  which  he  actually  takes 
into  his  iK>8seKslon;  that  this  was  the  inten- 
tion of  the  I>egislature,  and  that  it  had  the 
right  so  to  enact,  we  entertain  no  doubt. 

[2]  But  the  appellant  contends  that  "the 
act  of  1887,  as  to  its  third  section,  if  It  does 
attempt  to  alter  the  law  as  it  existed  prior 
to  its  passage,  as  to  estates  in  which  collater- 
al inheritance  taxes  are  already  accrued  and 
conld  be  paid,  is  unconstitutional,  in  that  the 
title  does  not  give  any  notice  of  any  such 
Intention;  nor  is  it  broad  enough  to  cover 
any  such  action  of  the  Legislature."  The 
statute  is  entitled,  "An  act  to  provide  for  the 
better  collection  of  collateral  inheritance  tax- 
es." It  makes  no  change  in  the  tax  itself; 
and  the  section  in  question  deals  with  the 
time  when,  under  given  circumstances,  sncb 
tax  shall  be  due,  collectible,  and  payable, 
and,  in  this  connection,  when  and  how  the 
value  of  the  estate  taxed  shall  be  fixed. 
There  is  nothing  in  the  title  to  mislead;  and 
it  gives  fair  and  reasonable  notice  to  any 
person  subject  or  liable  to  become  subject  to 
the  payment  of  a  collateral  inheritance  tax 
that  its  provisions  might  aftect  him  (that  is, 
notice  suflJcient  to  put  such  a  person  on  in- 
quiry), and  this  is  all  that  is  required.  Alle- 
gheiiy  County  Home's  Case,  77  Pa.  77;  Maucb 
Chunk  V.  McGee,  81  Pa.  433;  Campbell's 
Registration,  197  Pa.  581,  47  AU.  860;  Com- 
monwealth V.  Clymer,  217  Pa.  302,  66  At). 
060;   Commonwealth  t.  Moore,  2  Pa.  Super. 
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ct. 162;  Commonwealth  v.  Jones,  4  Pa.  Su- 
per) Ct  362;  Ctommonwcaltb  r.  Beatty,  15 
Pa.  Super.  Ct  6.  We  have  considered  all  the 
anthorltlee  cited  by  the  appellant  to  support 
his  contention,  bat  (eel  that  they  do  not  rule 
the  present  case. 

The  assignments  of  error  are  overruled, 
and  the  judgment  of  the  court  below  Is  af- 
firmed. 


BBRSTEIN  V.  PHILADELPHIA  ELEC- 
TRIC CO. 

(Supreme   Court  of   Pennsylvania.     Feb.   19, 
1912.) 

Elbctbicitt  (I  19*)— Action  fob  In  juries- 
Question  FOR  JUBT. 

In  an  action  against  an  electric  light  com- 
pany for  injuries  from  an  electric  shock  caused 
by  a  broken,  electric  wire  hanging  from  the 
fuse  box  and  imbedded  in  a  pile  of  coal  in 
which  plaintiff  was  shoveling,  evidence  heU  to 
present  a  case  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  {  11;   Dec.  Dig.  i  19.*] 

Appeal  from  Court  of  (Jommon  Pleas, 
Philadelphia  Couuty. 

Action  of  trespass  for  personal  Injuries  by 
Louis  Berstein  against  the  Philadelphia 
Electric  Company.  From  an  order  refusing 
to  take  off  nonsuit,  plaintiff  appeals.  Re- 
versed, and  venire  de  novo  awarded. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

Thomas  D.  Finletter  and  Joseph  W.  Shan- 
non, for  appellant.  R.  Stuart  Smith  and 
Charles  E.  Morgan,  for  appellee. 

STEWART,  J.  The  house  in  which  plain- 
tiff received  his  injury  was  provided  with 
the  usual  facilities  for  electric  lighting. 
When  the  plaintiff  succeeded  to  its  occu- 
pancy, because  be  did  not  desire  that  kind 
of  lighting,  the  electric  current  was  cut  off 
by  a  disconnection  in  the  fuse  box  on  the 
inside  cellar  wall  about  five  feet  from  the 

.  floor.  The  wires  were  introduced  into  the 
house  through  the  front  cellar  wall  at  a 
point  about  four  feet  from  the  floor,  and,  as 
originally  constructed,  passed  directly  to  the 
fuse  box.  So  long  as  this  continued,  with 
wires  properly  insulated,  there  was  absence 
of  all  danger,  but,  by  some  means  or  other, 
the  actual  cause  being  undisclosed,  one  of 
the  wires  lending  into  the  cellar  and  thence 
to  the  fuse  bos  had  been  broken  at  a  point 
about  four  Inches  from  the  Inner  wall,  and 
so  much  of  this  wire,  in  length  about  three 
feet,  was  banging  from  the  fuse  box  with 
the  broken  end  embedded  in  a  pile  of  coal 
tipon  the  cellar  floor.  At  the  time  of  the 
accident  this  pile  of  coal  was  some  18  Inch- 

'«s  from  the  fuse  box,  and,  since  the  loose 
wire  was  3  feet  in  length.  It  must  have  ex- 
tended a  considerable  distance  into  the  coal. 
The  coal  had  been  stored  in  that  particular 


place  a  month  before  the  accident,  but  was 
reduced  in  quantity  by  use.  The  night  of 
the  accident,  plaintiff,  while  shoveling  coal 
into  a  bucket  for  use  above  stairs,  was  in- 
jured by  a  shock  in  consequence  of  his  shov- 
el coming  In  contact  with  the  broken  wire. 
The  negligence  complained  of  was  failnre 
on  part  of  the  defendant  company  to  prop- 
erly protect  Its  wires  and  maintain  proi>er 
and  safe  insulation  of  the  same.  The  court 
below  directed  a  nonsuit,  which  It  after- 
wards refused  to  take  off,  on  the  ground 
that,  it  not  appearing  in  the  evidence  when 
the  break  In  the  wire  occurred,  the  defend- 
ant could  not  be  charged  with  notice  of  tbe 
defect,  and  that,  therefore,  there  was  no 
proof  of  negligence  on  its  part  The  learned 
trial  judge  in  his  opinion  filed  clearly  rec- 
ognizes the  duty  resting  on  defendant  of  in- 
spection and  safe  maintenance  of  wires  plac- 
ed as  was  this.  Among  other  things  he 
says:  "If  it  had  been  shown  that  tbe  wires 
were  In  this  condition  for  an  aj^reciable 
length  of  time,  long  enough  to  charge  tbe 
company  with  constructive  notice,  then,  it 
being  their  duty  to  inspect  and  to  keep  their 
wires  in  order,  the  jury  might  find  that  they 
had  neglected  their  duty."  This  was  a  cor- 
rect statement  of  the  law.  So  much  of  tbese 
wires  within  the  house  as  led  from  the  point 
of  entrance  in  cellar  wall  to  the  fuse  box, 
where  the  disconnection  was  made,  was  as 
much  part  of  the  defendant's  system  as  any 
other.  It  appears  that  it  was  quite  as 
practical  to  make  the  disconnection  outside 
the  cellar  as  within.  The  company  bavlDS 
elected  to  maintain  live  wires  within  the 
cellar,  it  was  charged  with  the  same  dut.T 
of  proper  maintenance  with  respect  to  thei« 
as  rested  upon  it  with  respect  to  wires  out- 
side. If  regard  be  had  exclusively  to  tbe 
testimony  of  the  witness,  plaiutitrs  wife, 
who  alone  testified  to  the  appearance  of  the 
broken  wire  the  day  after  the  accident  we 
would  be  inclined  to  the  same  view  of  the 
case  as  that  taken  by  the  learned  trial 
judge.  That  testimony  Is  not  only  lacking 
in  precision  of  statement  but  aceeptlni:  It 
to  mean  ail  that  appellant  contends  that  it 
clearly  implies.  It  furnishes  no  suflSrient 
data  from  which  anything  better  than  « 
mere  conjecture  could  be  derived  as  to  when 
the  break  in  the  wire  occurred.  The  wire 
to  her  had  a  rusty  apiiearance.  This  cir- 
cumstance in  ifselt  certainly  could  not  war- 
rant the  Inference  that  It  had  broken  be- 
cause of  its  rusty  condition,  much  less  would 
It  warrant  an  Inference  as  to  the  time  when 
the  break  occurred.  This,  however,  was  not 
all.  Tbe  testimony  of  the  witness  is  to  be 
considered  in  connection  with  the  circum- 
stances show-n.  The  coal  pUe  had  been  In 
tbe  cellar  for  a  month,  gradually  diminish- 
ing In  size,  of  course,  as  the  coal  was  used. 
Reduced  as  it  was,  it  was  yet  necessary  In 
order  to  reach  the  end  of  the  wire  to  shovel 
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away  the  coal.  Through  the  bed  of  the  coal 
the  wire  was  seen  emitting  sparks  in  a  way 
that  gave  to  the  pile  the  appearance  of 
burning  coal.  It  would  not  be  an  unreason- 
able inference,  in  the  absence  of  any  other 
explanation,  that  the  wire  bad  been  broken 
by  what  had  happened  in  connection  with 
the  storing  of  the  coal.  How  otherwise  could 
the  loose  wire  which  did  the  damage  have 
been  so  embedded  in  the  coal?  The  coal 
had  been  stored,  as  we  hare  said,  a  month 
before  the  accident  Certainly  it  was  a  cir- 
cumstance tending  to  show  that  the  break 
related  back  to  that  time,  and  with  the  tes- 
timony of  the  witness  as  to  the  rusty  ap- 
pearance of  the  wlrei  we  think  it  was  suffl- 
Hent  evidence  to  carry  the  cause  to  the  Jury 
on  the  question  of  constructive  notice  to  the 
defendant. 

The  Judgment  is  reversed,  and  a  venire 
de  novo  awarded.  . 


In  re  FOX'S  ESTATE. 

Appeal  of  YARDLBT, 

(Supreme   Court   of  Pennsylvania.     Feb.   19, 
1912.) 

1.  Executors  and  Admtxistratobs  (|  490*) 

—  CoinnsNSATioK  —  Testambntakt     Pkovi- 

SIONS. 

A  bequest  to  one  named  as  executor  is 
prpsamably  a  bounty,  and  not  compensation 
for  services  to  be  rendered,  unless  it  appears, 
expressly  or  by  clear  implication,  that  the  tes- 
tator intended  that  the  legacy  should  be  in 
lieu  of  commissions. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators.  Cent.  Dig.  SI  2078,  2081, 
2088;   Dec.  Dig.  g  490.»] 

2.  KXECUTOBS  AND  Aduinistbatobb   ({  490*) 

—  GOUFENSATION  —  TESTAUBNTABT      PbOVI- 
8IONS. 

Where  a  testator  leaves  an  estate  of 
$800,000  and  appoints  four  executors,  three 
of  them  being  his  sons,  and  gives  to  each  of 
the  executors  who  shall  enter  upon  their  duties 
as  such  $5,000  absolutely,  thev  are  not  entitled 
to  commissions  or  compensation  in  addition  to 
the  legacies. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators.  Cent.  Dig.  {$  2078,  2081, 
2C88;   Dec.  Dig.  §  490.*] 

Appeal  from  Orphans'  Court,  Philadelphia 
County. 

In  the  matter  of  the  Estate  of  Henry  C. 
Fox,  deceased.  From  a  decree  sustaining 
exceptions  to  adjudication,  Horace  Yardley 
appeals.    Affirmed. 

Argued  before  BEOWN,  ME8TREZAT, 
ELKIN,  STEWART,  and  MOSCHZISKER, 
JJ. 

Alex.  Simpson,  Jr.,  and  James  S.  Alcorn, 
for  appellant.  John  G.  Johnson  and  Maurice 
Bower  Saul,  for  appellee. 

MESTREZAT,  J.  There  is  but  one  ques- 
tion In  this  case,  and  it  is  a  narrow  one  and 
of  easy  solution. 

Henry  C.  Fox  died  on  March  1,  1910.  leav- 
ing to  survive  him  four  children  and  the 


children  of  a  deceased  aon.  He  left  a  large 
estate,  the  balance  for  distribution  shown 
by  the  account  being  more  than  $800,000, 
the  residue  of  which  he  divided  into  five 
equal  parts,  three  of  which  he  gave  to  tils 
three  sons,  one  to  the  children  of  bis  de- 
ceased son,  and  the  remaining  part  to  a  trus- 
tee for  his  daughter.  The  fifth  clause  of  the 
will  is  as  follows:  "I  give  and  bequeath  to 
each  of  the  executors  named  in  this  will, 
who  shall  enter  upon  their  duties  as  such 
executors,  the  sum  of  five  thousand  dollars 
absolutely.  I  also  give  and  bequeath  the  sum 
of  five  thousand  dollars  to  my  daughter  Ada- 
line  C.  Rommel  absolutdy."  The  testator 
appointed  his  three  sons  and  his  friend, 
Horace  Tardley,  executors  of  the  will,  and 
the  four  executors  qoalifled  and  administer- 
ed the  estate. 

In  the  account  filed,  the  executors  claim- 
ed commissions  of  $26,212.43  as  compensa- 
tion for  settling  the  estate,  in  addition  to 
the  $5,000  bequeathed  each  of  them  by  the 
testator.  The  auditing  Judge  allowed  the 
commissions;  but  on  exceptions  filed  by  the 
trustee  of  Mrs.  Rommel  the  court  in  bane 
held  that  the  legacies  bequeathed  to  the  ex- 
ecutors were  in  lieu  of  their  commissions 
for  administering  the  estate.  The  correct- 
ness of  this  ruling  is  the  only  question  in 
the  case. 

[1]  A  bequest  in  a  will,  made  to  one  who 
is  appointed  executor,  is  presumed  to  be 
a  bounty,  and  not  compensation  for  serv- 
ices to  be  rendered  in  settling  the  estate,  un- 
less it  appears,  expressly  or  by  clear  implica- 
tion, that  the  testator  intended  that  the  leg- 
acy should  be  received  by  the  executor  in 
lieu  of  bis  commissions.  If  the  will  dis- 
closes that  it  was  the  Intention  of  the  tes- 
tator to  reward  the  executor  for  his  services 
by  the  legacy,  it  is  conclusive  on  the  execu- 
tor; and  if  he  accept  the  position  and  ad- 
minister the  estate  by  virtue  of  his  appoint- 
ment as  executor  he  must  accept  the  reward 
for  his  services  named  in  the  will.  Of 
course,  this  does  not  apply  to  administra- 
tors with  the  will  annexed.  They  are  en- 
titled to  reasonable  compensation  for  their 
services,  regardless  of  any  declaration  made 
by  the  testator  in  his  will  fixing  commis- 
sions for  administering  the  estate.  'They 
hold  the  oflice  by  virtue  of  the  law;  while 
an  executor  is  appointed  by  the  wUl. 

[2]  We  are  at  a  loss  to  see  any  substantial 
ground  on  which  the  api)ellant  in  this  case, 
one  of  the  executors,  lias  the  right  to  claim 
commissions  in  addition  to  the  $5,000  legacy 
given  him  by  the  testator.  The  language  of 
the  fifth  paragraph  of  the  will  is  unambigu- 
ous and  plainly  declares  the  purpose  of  the 
legacy  bequeathed  to  each  of  the  executors. 
It  is  given  to  the  executors,  and  not  to  the- 
individual  persons.  The  gift  is  to  them  in 
their  representative  capacity,  and  not  to 
them  as  individuals.    There  are  two  condi- 


*ror  other  eases  lea  lanie  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  ftepr  Indexes 


Digitized  by  CjOOQIC 


6U 


'83  ATLANTIC  BEPORTEB 


(Po- 


tions attached  to  the  gift:  The  legatees 
must  be  the  execntors  named  in  the  will, 
and  they  must  enter  upon  their  duties  as 
such  executors.  Both  conditions  must  be 
complied  with  before  the  parties  are  entitled 
to  the  legacies.  Until  the  executors  enter  up- 
on their  duties,  they  are  not  entitled  to  the 
bequest.  If  they  or  either  of  them  decline 
to  accept  the  office,  those  declining  are  not 
entitled  to  the  legacy.  In  other  words,  If 
the  executors  refuse  to  act  as  such,  they  are 
deprived  of  the  legacy.  This  we  think,  makes 
it  manifest  that  the  testator  intended  that 
the  legacy  should  be  received  as  compensa- 
tion for  the  legatees  acting  as  executors  in 
the  settlement  of  the  estate.  If  such  was 
not  the  intention,  we  can  see  no  purpose  in 
the  language  used  by  the  testator.  He  could 
have  bequeathed  the  legacies  to  the  four 
legatees  without  restrictions  or  conditions, 
he  could  have  simply  bequeathed  to  them 
15,000,  which  would  have  carried  out  the 
purpose  which  the  appellant  alleges  he  had 
In  making  the  bequest.  There  was  certainly 
no  necessity  for  his  attaching  to  the  gift 
any  condition  whatever,  if  it  was  the  inten- 
tion to  make  it  a  simple  gratuity  or  bounty. 

It  is  argued  by  the  appellant  that  If  the 
testator  intended  the  gift  to  be  in  lieu  of 
commissions  or  in  full  for  services  he  would 
have  said  so.  It  Is  true  that  the  scrivener 
who  prepared  the  will  could  have  used  lan- 
guage which  would  have  prevented  any  con- 
test over  this  paragraph  of  the  will ;  but  he 
did  not  do  so.  The  language,  however,  Is 
sufficiently  clear  to  leave  no  doubt  whatever 
that  If  the  persons  named  as  executors  did 
not  accept  the  office  and  enter  upon  Its  du- 
ties they  would  be  deprived  of  the  legacy. 
This  clearly  points  to  but  one  purpose  of 
the  testator,  and  that  is  that  the  individuals 
named  in  his  wUl  as  executors  should  not 
receive  the  legacies  given  them,  unless  they 
administered  his  estate.  Nor  Is  there  any- 
tblng  In  the  contention  that  such  was  not 
the  intention  of  the  testator,  because  three 
of  the  executors  might  refuse  to  administer, 
ot,  having  administered,  might  die,  and  the 
remaining  one  would  only  receive,  $5,000  for 
his  services,  which  would  be  entirely  inade- 
quate. That  contention  Is  fully  met  by  what 
was  said  In  Harper's  Appeal,  111  Pa.  243, 
2  Atl.  861,  that  it  must  be  presumed  that 
the  testator  considered  the  contingency  of 
the  death  or  resignation  of  some  of  the  ex- 
ecutors when  he  fixed  the  compensation  to 
be  paid  to  each  of  them. 

It  appears  from  the  finding  of  the  learned 
andlting  judge  that  the  reasonable  commis- 
sions allowable  to  the  executors  would  ap- 
proximate the  sum  given  them  as  legacies. 
In  view  of  the  fact  that  the  residuary  estate 
was  equally  divided  between  all  of  the  tes- 
tator's children,  it  cannot  be  presumed  that 
the  testator  intended  to  give  the  three  sons 
double   commissions,    which    would   be   the 


effect  of  their  receiving  the  legacies  in  addi- 
tion to  the  commissions  claimed.  The  tes- 
tator's purpose  was  to  make  his  children 
equal  in  the  distribution  of  his  estate,  and 
this  was  accomplished  by  giving  the  daugh- 
ter $5,000,  which  was  bequeathed  the  sons 
as  compensation  for  performing  their  duties 
as  executors.  The  legacy  of  $5,000  is  given 
to  the  daughter  In  the  same  paragraph  of 
the  will  in  which  the  sons  are  each  given 
?5,000  when  they  enter  upon  their  duties  as 
executors. 

There  is  nothing  in  any  other  part  of  the 
will  which  gives  any  countenance  to  the  con- 
tention that  the  legacies  given  to  the  execu- 
tors were  not  to  be  in  lieu  of  commissions; 
while  the  explicit  language  of  the  fifth  par- 
agraph. In  which  the  legacies  are  bequeathed, 
leaves  no  doubt  that  such  was  the  intention 
of  the  testator. 

The  decree  is  affirmed.  " 


MUTUAL  TRUST  CO.  ▼.  STERN. 

(Supreme   Court   of   PeDnsylvania.      Feb.   28, 
1912.) 

1.  Bills  and  Notes  (|  483*)— Actiohs  — 
Pleading. 

An  affidavit  of  defense,  in  an  action  on  a 
promisBory  note  setting  up  that  the  plaintiff,  a 
trust  company,  violated  its  agreement  to  renew 
the  note,  but  not  averring  that  the  plaintifTi 
executive  officer,  who  was  alleged  to  have  made 
the  agreement,  had  any  authority  to  do  ao,  waa 
insufficient. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  i  1534;   Dec.  Dig.  §  483.*] 

2.  Banks  and  Bankinq  (J  108*)— -Powers 
—  Repbesentation  bt  OFncEBS  —  Dis- 
counts. 

The  discounting  of  commercial  paper  can- 
not be  delegated  to  a  single  officer  of  a  l>ank, 
but  is  the  function  of  the  directors. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  §i  262-264;  Dec  Dig.  { 
108.*] 

3.  COBPORATIONS  (§  388*)— POWERS  AND  INA- 
BILITIES—DISCOUNTS  —  E3ST0PPEL  TO  Dent 
POWEB. 

In  an  action  by  a  trust  company  on  a 
promissory  note  which  the  company  had  dis- 
counted, the  defendant,  having  received  the 
proceeds  of  the  discount,  cannot  set  up  the  de- 
fense that  the  act  of  the  bank  in  discountiDS 
the  note  was  ultra  vires. 

[Dd.  Note.— For  other  cases,  see  Oorporations, 
Cent  Dig.  S{  1556-1567;   Dec.  Dig.  §388.*] 

4.  Pleading  (S  348*)— Judouekt  oh  Plead- 
ino. 

In  an  action  on  a  promissory  note,  where 
the  affidavit  of  defense  is  otherwise  inanffioient, 
the  court  may  enter  judgment  against  defend- 
ant, notwithstanding  an  allegation  setting  up 
that  defendant  was  not  liable  for  protest  fees, 
since  there  was  no  indorser  on  the  note. 

[EJd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  if  1066,  1066;    Dec.  Dig.  8  348.*! 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 
Action  of  assumpsit  by  the  Mutual  Trust 
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Company  against  Bernard  Stem  on  a  prom- 
issory note.  Prom  an  order  making  abso- 
lute a  rule  for  Judgment  for  want  of  suflS- 
dent  affidavit  of  defense,  defendant  appeals. 
Affirmed. 

Rule  for  judgment  for  want  of  a  Buffldent 
affidavit  of  defense. 

In  addition  to  the  averments  of  the  affi- 
davit of  defense  set  forth  In  the  opinion  of 
the  Supreme  Court,  there  were.  Inter  alia, 
the  following  averments: 

"Defendant  Is  advised  and  believes  that  In 
no  case  can  he  be  held  liable  for  the  protest 
fees  of  this  note,  Inasmuch  as  there  was  no 
indorser  other  than  the  maker,  and  the  pro- 
testing of  said  note  was  an  unnecessary  ex- 
pense and  charge  to  the  defendant.    •    *    • 

"The  defendant  Is  advised  that  the  action 
of  the  plaintiff  In  discounting  the  defendant's 
note  as  aforesaid  was  in  direct  and  distinct 
violation  of  the  Constitution  and  laws  of  this 
commonwealth;  and  that  said  plaintiff  com- 
pany Is  prohibited  by  the  law  from  doing  a 
banking  bnsiness;  and  that  the  discounting 
of  the  note  in  suit  was  against  public  policy; 
and  that  the  contract,  in  pursuance  of  which 
this  note  was  discounted  by  the  plaintiff,  was 
also  against  public  policy;  and  that  the 
plaintiff  cannot  In  law  recover  npon  the  note 
so  discounted  in  accordance  with  this  agree- 
ment even  If  the  defendant  had  not  the  legit- 
imate and  equitable  defense  herein  set  forth." 

The  court  made  absolute  rule  for  Judgment 
for  want  of  a  sufficient  affidavit  of  defense. 

Argued  before  FEU/,  C.  J.,  and  BROWN, 
MESTRBZAT,  STEWART,  and  MOSCHZIS- 
KEB,  JJ. 

A.  S.  Ashbrldge,  Jr.,  for  appellant  Charles 
H.  ESdmnnds,  for  appellee. 

MESSTREZAT,  J.  This  is  an  action  of  as- 
sumpsit brought  on  a  promissory  note  made 
by  the  defendant,  payable  to  himself,  and  by 
him  Indorsed  and  delivered  to  the  plaintiff 
company.  The  defendant  filed  an  affidavit 
In  which  he  sets  up  two  defenses:  (a)  The 
plaintiff  company  violated  a  contemporane- 
ous parol  agreement  for  the  further  discount- 
ing of  his  paper;  and  (b)  It  was  acting  be- 
yond its  corporate  powers  in  discounting  the 
note  in  suit 

[1]  The  learned  court  below  held  the  affi- 
davit insufficient  and  entered  Judgment 
against  the  defendant  for  want  of  a  suffi- 
cient affidavit  of  defense.  The  affidavit  avers 
that  the  plaintiff,  through  Its  executive  offi- 
cer, entered  into  an  oral  agreement  to  dis- 
count the  defendant's  note  for  $2,000  and  to 
discount  the  notes  of  other  persons ;  and  that 
it  was  agreed  between  the  plaintiff  and  the 
defendant  that  any  notes  so  discounted  should 
be  from  time  to  time  renewed  as  they  matur- 
ed by  payment  of  6  per  cent  on  the  face 
valae  of  the  notes  by  giving  a  new  note  for 
the  balance.  This  averment  is  insufficient  to 
prevent  Judgment.  The  note  in  suit  was 
diaconnted  by  the  board  of  directors,  the  au- 


thority duly  authorized  to  make  the  discount 
Prima  facie  the  plaintifTs  executive  officer, 
alleged  to  have  made  the  oral  contract  to  re- 
new and  further  discount  the  defendant's 
paper,  had  no  authority  to  make  the  contract 
and  there  is  no  averment  tn  the  affidavit  of 
defense  that  he  had  such  authority, 

[2]  The  discounting  of  commercial  paper  is 
a  function  of  the  directors  of  a  bank  and 
cannot  be  delegated  to  a  single  officer.  Bank 
of  United  States  v.  Dunn,  31  U.  S.  61,  8  L. 
Ed.  316;  Stewart  v.  Huntingdon  Bank,  11 
Serg.  8c  B.  267,  14  Am.  Dec.  628.  The  aver- 
ment that  the  plaintiff  agreed  to  extend  the 
time  of  payment  and  renew  the  discounted 
notes  is  insufficient  in  not  stating  with  whom 
the  agreement  was  made,  or  that  the  party 
who  made  the  alleged  agreement  was  invest- 
ed with  the  authority  by  the  bank  to  make 
it  It  Is  not  sufficient  for  the  defendant  to 
aver  generally  an  agreement  between  him 
and  the  plaintiff  corporation  to  renew  the 
paper.  He  must  set  out  the  facts  so  that 
the  court  and  not  be,  may  determine  the  ex- 
istence of  the  agreement 

[3]  The  defense  of  ultra  vires  to  the  note 
in  suit  cannot  be  sustained.  It  Is  rather  sln- 
galar  that  it  should  be  Interposed  under  the 
facts  of  this  case  to  defeat  a  recovery  on  the 
note.  The  defendant  received  the  money  and 
has  aiq)lled  It  to  his  own  use.  He  now  al- 
leges that  the  plaintiff  company  had  no  au- 
thority to  make  the  loan  in  suit  and  avers 
the  wholly  inconsistent  defense  that  In  pur- 
suance of  Its  agreement  the  company  must 
continue  to  exercise  powers  which  it  does 
not  possess  by  renewing  the  note  1&  suit  and 
making  additional  loans  aggregating  -$4,000. 
If  the  plaintiff  had  no  authority  to  discount 
the  note  In  suit,  It  clearly  cannot  renew  the 
note  or  grant  an  additional  loan.  Aside  from 
this  consideration,  however,  the  defendant, 
having  received  the  money  on  the  discounted 
note.  Is  not  in  a  position  to  question  the  au- 
thority of  the  plaintiff  to  make  the  loan  or 
to  discount  the  paper.  The  defendant  has 
received  the  benefit  of  the  contract,  and  he 
cannot  now  deny  the  authority  of  the  plain- 
tiff to  make  It.  Having  the  proceeds  of  th^ 
note  In  his  pocket,  neither  the  law  nor  com- 
mon honesty  will  permit  the  defendant  to 
avail  himself  of  the  plea  of  ultra  vires.  In 
National  Bank  v.  Matthews,  98  U.  S.  621, 
629  (25  L.  Ed.  188),  Mr.  Justice  Swayne,  an- 
nouncing the  uniformly  accepted  doctrine  on 
this  subject,  says :  "Where  it  is  a  simple 
question  of  authority  to  contract,  arising 
either  on  a  question  of  regularity  of  organi- 
zation or  of  power  conferred  by  the  charter, 
a  party  who  has  had  the  benefit  of  the  agree- 
ment cannot  be  permitted  In  an  action  found- 
ed upon  it  to  question  Its  validity.  It  would 
be  In  the  highest  degree  Inequitable  and  un- 
just to  permit  a  defendant  to  repudiate  a 
contract,  the  benefit  of  which  he  retains." 
Under  the  facts  of  this  case,  the  state,  and 
not  a  private  parly  dealing  with  the  corn- 
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pany,  may  call  the  latter  to  account  for  ex- 
ceeding Us  corporate  powers. 

[4]  The  matter  of  the  protest  fees  is  de 
minimis.  The  plaintiff  having  withdrawn  in 
the  court  below  the  small  Item  from  its  claim, 
it  was  eliminated  from  the  claim,  and  hence 
the  rule  was  properly  taken  for  Judgment  for 
want  of  a  sufficient  affidavit  of  defense.  The 
averment  of  damages  sustained  by  the  de- 
fendant by  reason  of  the  alleged  misconduct 
of  the  plaintiff  is  too  general  and  indeflnlto 
to  require  consideration. 

The  Judgment  is  affirmed. 


ULRICH  V.  McTAGUB. 

(Suoreme   Court  of   Pennsylvania.     Feb.  26, 

191i) 
Pleading  (§  348*)— Judomknt  on  Plxaoirq. 
An  attorney  at  law,  sniog  for  profesaional 
services  in  procuring;  the  incorporation  of  a 
borough,  is  not  entitled  to  judgment  for  want 
of  a  sufficient  affidavit  of  defense,  where  he 
does  not  aver  in  bis  statement  of  claim  that 
the  person  who  brought  him  the  petition  for 
incorporation  was  authorized  by  defendants  to 
employ  him  as  an  attorney,  or  that  defendants 
in  any  way  recognized  him  as  acting  for  them 
as  attorney;  the  mere  fact  that  they  were  pe- 
titioners for  the  incorporation  not  being  suffi- 
cient to  impose  upon  them  liability  for  the  at- 
torney's fees. 

[Ea.  Note.— For  other  cases,  see  PieadinR, 
Cent  Dig.  {$  106B,  1066;    Dec  Dig.  |  348.*] 

Appeal  from  Court  of  Common  Pleas, 
Schuylkill  County. 

Action  of  assumpsit  by  John  O.  TTlrich 
against  John  McTague.  From  an  order  dis- 
charging rule  for  Judgment  for  want  of  a 
sufficient  affidavit  of  defense,  plaiutiff  ap- 
peals.   Affirmed. 

Argued  before  MESTREZAT,  POTTER, 
ELKIN,  and  MOSCHZISKKR,  JJ. 

William  Wilhelm,  for  appellant  John  F. 
Wlialen,  for  appellee. 


PER  CURIAM.  This  action  was  brought 
by  plaintiff  against  a  large  number  of  people 
to  recover  for  services  as  an  attorney  at  law 
In  procuring  the  incorporation  of  the  borough 
of  Coal  Dale  in  Schuylkill  county.  The  court 
discharged  a  rule  for  judgment  for  want  of 
a  sufficient  affidavit^  of  defense  against  such 
of  the  defendants  as  filed  an  affidavit,  and 
the  phiintiff  took  this  appeal. 

The  statement  avers  that  "the  said  petition 
[for  the  incorporation]  was  brought  to  the 
said  plaintiff  by  Condy  C.  Gallagher,  one  of 
the  persons  who  slKued  said  petition  and 
made  oath  to  the  truth  of  the  allegations 
contained  therein,  and  requested  the  plain- 
tiff, on  behalf  of  himself  and  all  other  per- 
sons who  signed  or  caused  to  be  signed  said 
I>etitiou,  to  act  as  the  attorney  for  the  said 
petitioners  for  the  purpose  of  proturing  the 
decree  of  incorporation  as  prayed  for  in  said 


petition."  It  is  not  averred  or  alleged  in  the 
statement  that  Gallagher  was  authorized  It 
the  defendants  to  obtain  the  plaintiffs  serv- 
ices or  employ  him  as  an  attorney  in  procur- 
ing the  borough  charter,  nor  is  it  averred 
that  the  defendants  In  any  way  recognized 
him  as  acting  for  them  as  an  attorney  in  Hie 
matter.  In  the  absence  of  such  aveniients. 
there  can  be  no  liability  which  would  sastain 
a  Judgment  against  the  defendants.  The 
mere  fact  that  the  defendants  were  petition- 
ers for  the  incorporation  is  not  sufficient  to 
impose  liability  for  attorney  fees  for  profes- 
sional services  In  securing  the  charter.  A 
plaintiff  must  aver  In  his  statement  a  caose 
of  action  before  the  defendant  can  be  requir- 
ed to  deny  his  liability,  and  Judgment  can- 
not be  entered  for  want  of  a  sufficient  affida- 
vit of  defense  if  the  statement  discloses  no 
cause  of  action  against  the  defendant 

The  order  discharging  the  rule  for  Judg- 
ment for  want  of  a  sufficient  affldavit  of  de- 
fense is  affirmed. 


EARLEY  V.  CITY  OF  PHlIADELPmA. 

(Supreme   Court   of    Pennsylvania.      Feb.   19, 
1912.) 

Municipal  Cobpobahons  (J  821*)— Torts- 
Defects  IN  Stbbbib— Question  fqb  Jury. 
_  Where  there  is  evidence,  in  an  action 
against  a  city  for  injuries  caused  by  the  caring 
in  of  a  street,  that  the  street  was  in  the  con- 
trol of  an  independent  contractor,  it  is  proper 
to  submit  to  the  jury  the  question  whether  the 
city  or  the  contractor  bad  failed  in  the  per- 
formance of  a  duty  to  the  plaintiff. 

fBd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ((  1745-1757;  Dec. 
Dig.  {  821.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  of  trespass  by  Patrick  Earley 
against  the  City  of  Philadelphia  for  personal 
injuries.  From  a  Judgment  for  defendant 
plaintiff  appeals.    Affirmed. 

The  opinion  of  the  Supreme  Court  states 
the  case.  Verdict  and  Judgment  for  defend- 
ant    Plaintiff  appealed. 

Argued  before  BROWN,  MESTREZAT, 
POTTER,  BliKIN,  and  MOSCHZISKER.  JJ. 

Augustus  Trask  Ashton  and  Victor  Frey, 
for  appellant  W.  O.  Wilson.  Asst.  City  Sol., 
and  Michael  J.  Ryan,  City  Sol.,  for  appellee. 

PER  CURIAM.  As  the  appellant  was  driv- 
ing over  one  of  the  streets  of  the  city  of 
Philadelphia  it  caved  in,  and  the  wagon  in 
which  he  was  seated  fell  into  the  excavation 
to  a  depth  of  eight  or  ten  feet  For  the  in- 
juries sustained  he  brought  this  action, 
which  resulted  in  a  verdict  for  the  defend- 
ant. Whether  the  caving  In  of  the  street 
was  due  to  the  negligence  of  the  city  or  to 
tliat  of  an  independent  contractor  was  sub- 
mitted to  the  Jury  as  a  question  of  fact  for 
them;    the  instructions  being  that,  if  they 
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should  find  that  the  dt;  w^  not  In  control 
of  the  street  at  the  time  of  the  accident, 
there  could  be  no  recovery,  bat  that,  on  the 
other  hand,  If  It  was  In  control,  and  had  fail- 
ed in  the  performance  of  a  duty  to  keep  the 
Street  safe  for  travel.  It  would  be  liable  to 
the  plaintiff.  The  court  could  not  have  In- 
structed the  jury  that  the  relation  between 
M.  &  J.  B.  McHugb  and  the  city  was  mere- 
ly that  of  master  and  servant 

After  a  review  of  all  the  evidence  In  the 
case,  we  have  not  been  persuaded  that  any 
of  the  assignments  of  error  call  for  a  rever- 
sal of  the  Judgment,  and  it  is  therefore  af- 
firmed. 


In  re  GUENTHOER'S  ESTATE. 

(Suoreme  Conrt  of  Peunsylvania.     Feb.  19, 
1912.) 

1.  Statuiks  (J  141*)— Amkndmbnt— RBapuBLi- 
CATios  or  Akended  Statute. 

Act  April  1.  1909  (P.  L.  87),  amending 
Act  April  8,  1833  (P.  L.  315)  i  1,  relating  to 
the  descent  and  distribution  of  the  estates  of 
intestates.  Is  not  violative  of  Const,  art.  3,_§  6, 
requiring  a  republication  of  laws  revived, 
amended,  extended,  or  conferred,  since  the  act 
first  mentioned  refers  to  the  general  law  in 
force  at  the  time  of  its  passage,  and  not  to  any 
special  or  particular  statutes,  and  the  constitu- 
tional requirement  therefore  has  no  applica- 
tion. 

[EH.    Note.— For    other   cases,    see    Statutes, 
Cent.  Dig.  Sf  48,  209;   Dec  Dig.  §  141.*] 

2.  Statotbs  (S  141*)— Amendment— Repubu- 
cATioN  OF  Amended  Statute. 

AVhere  an  amending  statute  makes  refer- 
ence to  the  law  generally  governing  the  par- 
ticular subject,  and  not  to  any  8i)ecific  act  or 
part  thereof,  the  reference  means  the  law  at 
the  time  the  emergency  arises,  and  there  is 
no  distinction  between  acts  referring  to  proce- 
dure, and  acts  affecting  substantive  rights. 

[Ed.   Note. — For   other   cases,    see   Statutes, 
Cent  Dig.  »  48,  209;   Dec.  Dig.  i  141.»] 

3.  WiLM  (S  801*)— Widow's  Election— Ef- 
fect. 

Act  April  1,  1909  (P.  L.  87).  giving  wid- 
ows a  preference  of  $5,000  in  distribution,  ap- 
plies as  well  to  the  estates  of  testates,  where 
the  widow  elects  to  take  against  the  wiU,  as  to 
the  estates  of  intestates. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §1  2077-2000;   Dec.  Dig.  §  801.*] 

4.  Statutes  (§  115*)— Subjects  and  Titles 
-Descent  and  Dibtbibution. 

Act  April  1,  1909  (P.  li.  87),  giving  wid- 
ows a  preference  of  $5,000,  is  not  unconstitu- 
tionai  as  being  inadequate  in  title,  though  con- 
strued as  applying  to  estates  of  testates,  where 
the  widow  elects  to  take  against  the  will,  since 
in  such  case  the  $5,000  is  treated  as  a  part 
of  the  intestate's  estate. 

[Ed.  Note. — For   other  cases,   see   Statutes, 
Cent.  Dig.  SS  150,  161;  Dec.  Dig.  {  115.*] 

5.  Wills    (§    801*)— Rights    op    Widow  — 
Election  Aoainbt  Will— Effect. 

That  portion  of  a  testator's  estate  which 
a  widow  receives  on  election  to  take  against 
her  husband's  will  comes  to  her  by  virtue  of 
the  statute  as  estate  of  an  intestate,  and  not 
as  the  estate  of  a  testate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
DiR.  IS  2077-2090;   Dec.  Dig.  f  801.*] 


Appeal  from  Orphans'  Conrt,  Philadelphia 
County. 

In  the  matter  of  the  estate  of  Jos^h  Guen- 
thoer,  deceased.  From  a  decree  dismissing 
exceptions  to  an  adjudication,  Jacob  Guen- 
thoer  appeals.     AfSrmed. 

Argued  before  FELL,  0.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  BLKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

Alex.  Simpson,  Jr.,  for  appellant  John 
Monagban  and  David  Phillips,  for  appellee. 

MESTREZAT,  J.  Joseph  Guenthoer  died 
on  December  18,  1909,  leaving  a  widow  and 
collateral  heirs  but  no  issue.  He  executed  a 
will  dated  September  6, 1907,  which  was  duly 
probated,  and  by  which  he  gave  his  entire 
estate -to  his  brother  Jacob  Guenthoer,  and 
appointed  his  brother  Otto  Guenthoer  execu- 
tor, to  whom  letters  testamentary  were 
gi-anted  December  27,  1909.  The  executor 
filed  his  account  by  which  it  appeared  that 
the  balance  in  his  hands  for  distribution  was 
$4,497.37.  The  widow  presented  a  petition 
to  the  orphans'  court  averring.  Inter  alia, 
that  she  had  elected  to  take  against  her  hus- 
band's will;  that  under  the  Act  of  April  1, 
190d  (P.  L.  87),  she  was  entitled  to  real  or 
personal  estate  or  both  to  the  aggregate  val- 
ue of  $5,000  In  addition  to  her  widow's  ex- 
emption, and,  in  addition  thereto,  to  one- 
half  of  the  remaining  real  estate  for  life  and 
of  the  remaining  personal  estate  absolutely ; 
that  the  decedent  was  not  seised  of  any  real 
estate  at  the  time  of  his  death;  that  nnder 
the  provisions  of  said  act  the  petitioner  had 
selected  the  articles  and  cash'  set  forth  in 
the  annexed  inventory  and  appraisement; 
and  prayed  the  court  to  approve  the  inven- 
tory and  appraisement  and  to  decree  that 
said  articles  and  cash  be  set  apart  for  her 
use  and  benefit.  The  court  directed  the  peti- 
tion to  be  filed.  Subsequently  at  the  audit 
of  the  executor's  account  the  auditing  judge 
held  that  the  widow  was  entitled,  under  the 
act  of  1909,  to  the  sum  of  $5,000  out  of  the 
decedent's  estate,  and  awarded  the  balance 
in  the  hands  of  the  accountant,  which  was 
less  than  $5,000,  to  the  widow  as  prayed  for 
in  her  petition.  Exceptions  were  filed  to  the 
adjudication  by  Jacob  Guenthoer,  the  legatee, 
which  were  dismissed  by  the  court  in  banc, 
and  a  decree  was  entered  confirming  the  ad- 
judication. From  that  decree  Jacob  Guen- 
thoer has  taken  this  appeal. 

The  appellant  contends  that  the  act  of 
1909  applies  to  the  estates  of  intestates,  and 
not  to  the  estates  of  testates  where  the  widow 
elects  to  take  against  the  will,  and  that  if 
applied  to  the  latter  it  would  be  unconstitu- 
tional, as  It  does  not  refer  to  such  estates 
either  in  its  title  or  body,  and  would  violate 
article  3,  i  6,  of  the  Constitution,  which  pro- 
vides that  "no  law  shall  be  revived,  amend- 
ed, or  the  provisions  thereof  extended  or 
conferred  by  reference  to  its  title  only,  but 
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80  much  thereof  as  Is  revived,  amended,  ex- 
tended or  conferred  shall  be  re-enacted  and 
published  at  length."  It  is  therefore  claimed 
that  as  Joseph  Guenthoer  died  testate,  dis- 
posing of  his  estate  by  will,  the  act  of  1909 
has  no  application,  and  that  the  widow,  al- 
though taking  against  the  will.  Is  not  enti- 
tled to  $5,000  out  of  the  decedent's  estate. 

[1]  In  disposing  of  the  question  raised  by 
thla  appeal  it  will  be  necessary  to  refer  to 
and  consider  the  prior  legislation  affecting 
the  estates  of  decedents.  The  Act  of  April 
8,  1833  (P.  I*  315 ;  2  Purd.  1994),  is  entitled 
"An  act  relating  to  the  descent  and  distribu- 
tion of  the  estates  of  Intestates."  That  act 
directs  how  the  real  and  personal  estate  of 
an  Intestate  decedent  shall  be  divided,  aft- 
er the  payment  of  his  debts  and  which  bad 
not  been  sold  or  disposed  of  by  will.  Where 
he  leaves  a  widow  and  issue,  the  widow  is 
entitled  to  one-third  part  of  the  real  estate 
for  life  and  to  one-third  part  of  the  per- 
sonal estate  absolutely.  Where  he  left  a 
widow  and  collateral  heirs  but  no  issue,  she 
was  entitled  to  one-half  part  of  the  real 
estate  for  life,  and  to  one-half  part  of  the 
pei-sonal  estate  absolutely.  Section  11  of  the 
Act  of  April  8,  1883  (P.  U  249;  1  Purd. 
1275),  relating  to  last  wHls  and  testaments, 
provides  that  "a  devise  or  bequest  by  a  hus- 
band to  his  wife  of  any  portion  of  his  estate 
or  property,  shall  be  deemed  and  taken  to 
be  in  lieu  and  bar  of  her  dower  In  the  es- 
tate of  such  testator,  •  •  *  provided, 
that  nothing  herein  contained  shall  deprive 
the  widow  of  her  choice  either  of  dower,  or 
of  the  estate  or  property  so  devised  or  be- 
queathed." The  eleventh  section  of  the  Act 
of  April  11,  1848  (P.  I*  536;  1  Pnrd.  1276), 
provides  that  the  eleventh  section  of  the  Act 
of  April  8,  1833,  Just  referred  to,  "shall  not 
be  construed  to  deprive  the  widow  of  the 
testator,  in  case  she  elects  not  to  take  under 
the  last  will  and  testament  of  ber  husband, 
of  her  share  of  the  personal  estate  of  her 
husband  under  the  intestate  laws  of  this  com- 
monwealth; but  that  the  said  widow  may 
take  her  choice,  either  of  the  bequest  or 
devise  made  to  her  under  any  last  will  or 
testament,  or  of  her  share  of  the  personal 
estate  under  the  intestate  laws  aforesaid." 
Subsequently  the  Act  of  April  20,  1869  (P.  L.. 
77;  1  Purd.  1278),  was  passed,  section  1  of 
which  provides  that,  where  the  decedent 
shall  leave  a  will  and  the  widow  elects  not 
to  take  thereunder,  "she  shall  be  entitled  to 
such  Interest  in  the  real  estate  of  her  de- 
ceased husband  as  the  widows  of  decedents 
dying  Intestate  are  entitled  to  under  the  ex- 
isting laws  of  this  commonwealth." 

Such  was  the  statutory  law  of  the  state 
regulating  the  estates  of  decedents  when  the 
Act  of  April  1,  1909  (P.  L.  87 ;  5  Purd.  5621), 
was  passed  under  which  the  widow  of  Joseph 
Guenthoer,  deceased,  claimed  $5,000  out  of 
his  estate.  The  act  Is  entitled  "An  act  to 
amend  section  one  of  an  act  entitled  'An  act 


relating  to  the  descent  and  distribution  of 
the  estates  of  intestates,'  passed  and  approv- 
ed April  8,  1833,  defining  and  declaring  the 
Interest  that  shall  descend  to  and  vest  in  the 
surviving  husband  or  wife  of  s(nch  intestate." 
The  act  disposes  of  the  real  and  personal  es-' 
tate  of  a  decedent,  after  payment  of  his 
debts  and  which  shall  not  have  been  sold  or 
disposed  of  by  will,  and  contains  a  general 
repealing  clause.  It  makes  no  change  in  the 
portion  of  the  estate  which  goes  to  the  wid- 
ow where  there  is  surviving  issue.  Where, 
however,  the  Intestate  leaves  no  issue  but  a 
widow  and  collateral  heirs,  article  2,  |  1, 
provides:  "Where  such  Intestate  shall  leave 
a  widow,  and  collateral  heirs  or  other  kta- 
dred,  but  no  issue,  such  widow  shall  be  en- 
titled to  the  real  or  personal  estate,  or  both, 
to  the  aggregate  value  of  five  thousand  dol- 
lars, in  addition  to  the  widow's  exemption 
as  allowed  by  law;  and  if  such  estate  shall 
exceed  In  value  the  sum  of  five  thousand 
dollars,  the  widow  shall  be  entitled  to  such 
sum  of  five  thousand  dollars  absolutely,  to 
be  chosen  by  her  from  the  real  or  personal 
estate,  or  both;  and.  In  addition  thereto, 
sliall  be  entitled  to  one-half  part  of  the  re- 
maining real  estate,  for  the  term  of  her 
life,  and  to  one-lialf  part  of  the  remainijig 
personal  estate,  absolutely:  Provided,  that 
the  procedure  for  appraising  and  setting 
apart  the  said  five  thousand  dollars  In  value 
of  property  shall  be  the  same  as  provided  In 
section  five  of  the  act  of  assembly,  approved 
April  fourteenth,  one  thousand  eight  bnn- 
dred  and  fifty-one,  relating  to  widows'  ei- 
emptlons." 

In  support  of  his  position,  the  learned 
connsel  for  the  appellant  contends  that  the 
widow  of  a  testate,  electing  to  take  against 
his  will.  Is  entitied  only  to  such  part  of  the 
testator's  estate  as  was  given  her  by  the  hi- 
testate  laws  in  force  at  the  time  of  the  enact- 
ment of  the  acts  of  1848  and  1869,  on  the 
principle  that  If  an  act  adopt  the  provi- 
sions  of  a  preceding  act,  an  amendment  or 
repeal  of  the  latter  will  not  extend,  limit 
or  repeal  the  former.  The  rule  of  construc- 
tion, suggested  by  counsel,  is  uniformly  rec- 
ognized and  enforced.  If  a  statute  specifical- 
ly adopts  a  former  statute  or  particular  pro- 
visions of  a  former  statute  by  reference  to 
Its  title  or  otherwise,  such  statute  or  par- 
ticular provisions  thereof  become  a  part  of 
the  adopting  statute  as  though  written  there- 
in, and  are  enforced  by  virtue  of  the  adopt- 
ing act;  but  it  does  not  include  any  sub- 
sequent amendment  or  modification  of  the 
prior  statute  or  Its  particular  provisions, 
unless  expressly  so  declared  or  is  clearly 
implied. 

[2]  While  this  general  rule  of  statutory 
construction  Is  well  settied  and  recognized 
by  judicial  decisions  as  well  as  by  text- 
writers,  yet  It  is  equally  well  established  as 
a  rule  of  statutory  construction  that  where 
the  reference  in  an  adopting  statute  la  to 
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the  law  generally  which  governs  the  partlca- 
lar  subject,  and  not  to  any  spedflc  act  or 
part  thereof  designated  In  the  adopting  act, 
the  reference  means  the  law  at  the  time 
the  exigency  arises  as  to  which  the  law  1b 
to  be  applied.  We  have  frequently  recog- 
nized this  distinction  and  applied  the  rule 
that,  where  the  reference  In  an  adopting 
statute  Is  to  the  law  generally  upon  any  sub- 
ject, the  adopting  statute  means  the  law 
in  force  on  the  subject  at  the  time  It  Is  in- 
voked. In  re  Vernon  Park,  163  Pa.  70,  29 
Atl.  972;  Kngler'8  Appeal,  55  Pa.  123.  The 
learned  counsel  for  the  appellant  apparently 
concedes  that  the  latter  Is  the  proper  rule 
of  construction  where  the  act  adopts  a  prior 
procedural  statute,  but  not  a  statute  affect- 
ing substantial  rights.  We  do  not  agree  that 
such  distinction  is  tenable,  and  have,  been 
dted  to  no  authority  that  supports  It  The 
nomerons  cases  cited  by  the  learned  counsel 
for  the  appellant  do  not  sustain  his  posi- 
tion. They  are  clearly  distinguishable  on 
the  ground  that  the  adopting  act  referred  to 
a  special  or  particular  statute  or  to  a  spe- 
cial or  local  law  or  to  a  particular  section 
or  provision  of  another  act  On  reason 
there  can  be  no  distinction  between  acts  re- 
lating or  referring  to  procedure  and  acts 
affecting  substantive  rights.  When  an  adopt- 
ing statute  refers  generally  to  the  law  affect- 
ing substantive  rights,  it  evidently  means 
that  it  is  to  be  the  law  in  effect  at  the  time 
its  provisions  are  Invoked.  It  is  the  law, 
whatever  it  may  be  at  the  time  the  facts 
require  its  application,  that  the  adopting  act 
means  to  declare  shall  regulate  the  subject 
to  which  It  relates.  If,  on  the  other  hand, 
the  adopting  act  declares  as  the  law  of  the 
state  any  specific  statute  or  part  thereof,  it 
Is  equally  manifest  the  Legislature  intends 
that  the  spedflc  provisions  thus  adopted,  and 
tbey  alone,  shall  be  the  law  in  such  cases. 
When  therefore  the  adopting  act  declares 
generally  that  the  law  relating  to  any  partlc- 
nlar  subject,  and  not  a  specific  act,  local  or 
general,  shall  be  the  law  regulating  the  sub- 
ject, the  legislative  intent  is  that  the  adopt- 
ing act  refers  to  the  law  in  force  at  the 
time  when  it  is  Invoked.  We  think  that  this 
rule  of  construction  applies  whether  the 
former  act  is  procedural  or  affects  substan- 
tive rights.  It  has  been  so  held  In  other 
jurisdictions.  Jones  v.  Dexter,  8  Fla.  276; 
Harris  v.  White,  81  N.  Y.  632. 

[3]  Therefore  a  widow  who  elects  to  take 
against  her  husband's  will  is  entitled  under 
the  acts  of  1848  and  1869  to  take  under  the 
intestate  laws  in  force  at  the  time  of  the 
death  of  her  husband. 

We  recognize  the  prlndple  nrged  by  the 
appellant  that  a  statute  will  be  so  construed 
as  to  Interfere  as  little  as  possible  with  the 
right  of  a  i>er8on  to  dispose  of  bis  property 
as  he  pleases,  and  that  it  wUl  not  be  pre- 
somed  that  the  Legislature  Intends  to  alter 
an  existing  la\v  beyond  the  Immediate  scope 
of  the  amending  act    We  fall,  however,  to 


see  wherein  these  rules  can  be  Invoked  to 
sustain  the  position  of  the  appellant.  The 
Legislature  has  authority  to  determine  the 
course  of  descent  in  case  of  Intestacy  and 
In  whom  the  property  of  an  intestate  shall 
vest  at  the  time  of  his  death.  Such  author- 
ity has  never  been  questioned,  and  it  is  uni- 
versally exercised  by  the  Legislatures  of  the 
states  of  this  Union.  Nor  is  there  any  natu- 
ral or  'inherent  right  in  any  person  to  make 
a  testamentary  disposition  of  his  property. 
The  authority  to  make  a  will  is  statutory. 
The  Legislature,  subject  to  constitutional 
provisions,  may  declare  that  the  owner  of 
property  may  dispose  of  all  or  any  part  of 
it  by  will,  and  to  the  exclusion  of  his  widow 
or  his  issue.  In  the  exerdse  of  the  same 
authority,  the  Legislature  may  declare  that 
no  person  shall  dispose  of  any  part  of  his 
property,  and  that  after  his  death  it  shall 
descend  or  vest  in  any  person  or  persons 
which  It  may  designate.  Such  power  Is  lodg- 
ed with  the  Legislature,  and  it  has  uniformly 
exerdsed  it.  We  have  an  illustration  in  this 
state.  While  the  Wills  Act  of  1833  permit- 
ted every  person  of  sound  mind  to  dispose 
of  Ids  property  by  will,  it  excepted  from  its 
provisions  married  women  and  infants  under 
the  age  of  21  years.  It  was  not  until  15 
years  later  that  our  Legislature,  recognizing 
the  Injustice  of  depriving  a  married  woman 
of  the  right  to  make  a  testamentary  dispo- 
sition of  her  own  property,  authorized  her 
by  the  act  of  1848  to  dispose  of  it  by 
wiU,  executed  in  a  prescribed  form,  and  it 
was  not  until  S4  years  after  "any  person  of 
sound  mind"  was  clothed  with  legislative 
authority  to  "dispose  by  will  of  his  or  her 
real  estate"  by  the  act  of  1833  that  the 
Legislature,  by  the  statute  of  June  3,  1887 
(P.  L.  332),  enacted  that  a  married  woman 
might  dispose  of  her  property  by  will  "in 
the  same  manner  as  if  she  were  unmar- 
ried." The  age  of  testacy,  however,  remains 
as  it  was  fixed  by  the  act  of  1833,  and  every 
person  In  this  state,  irrespective  of  sex,  in- 
telligence, or  the  value  of  the  property,  who 
is  under  the  age  of  21  years,  is  without  au- 
thority to  dispose  of  an  estate  by  will. 

Exercising  the  power  reposed  In  it,  the 
General  Assembly  has,  by  the  legislation 
above  referred  to,  regulated  the  disposition 
of  estates  left  by  testates  as  well  as  intes- 
tates. It  is  seen  that  by  the  Wills  Act  of 
1833  the  widow  cannot  be  deprived  of  her 
dower  in  the  estate  of  her  husband  by  any 
will  he  may  make ;  that  by  the  act  of  1848, 
the  widow  electing  to  take  against  the  pro- 
vIrIous  of  her  husband's  will  Is  entitled  to 
her  share  of  the  personal  estate  under  the 
intestate  laws ;  and  that  by  the  act  of  1869, 
in  case  of  her  election  to  take  against  the 
will,  she  shall  be  entitled  to  such  interest 
in  the  real  estate  of  her  deceased  husband 
as  widows  of  intestate  decedents  are  entitled 
to  under  the  existing  laws  of  the  common- 
wealth. The  effect  of  this  legislation  is  man- 
ifestly to  declare  tluit,  at  the  option  of  the 
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widow,  a  testator  dies  intestate  aa  to  that 
portion  of  his  estate  to  which  she  Is  entitled 
under  the  several  statutory  provisions.  Had 
the  Legislature  made  such  a  declaration  in 
terms,  its  Intention  could  not  be  plainer  nor 
more  apparent.  As  to  part  of  his  estate, 
therefore,  such  decedent  dies  testate,  and  as 
to  the  other  part  of  his  estate,  by  the  ex- 
press declaration  of  the  statutes,  his  widow 
takes  her  share  under  the  Intestate  laws, 
and  necessarily  he  dies  Intestate. 

We  must  assume  that  the  Legislature 
knew  at  the  time  of  the  passage  of  the  act 
of  1909  the  status  of  the  legislation  on  the 
subject  with  which  it  dealt  It  knew  that 
where  an  intestate  left  a  widow  and  collat- 
eral heirs  but  no  issue  the  widow  was  enti- 
tled to  a  certain  portion  of  his  estate.  It 
also  knew  that  where  a  decedent  died  tes- 
tate and  his  widow  elected  to  take  against 
his  wlU  that  she  was  entitled  to  her  share 
of  the  personal  estate  under  the  intestate 
laws,  the  efTect  of  which  was  -that  the  de- 
cedent died  intestate  as  to  that  portion  of 
his  estate.  It  was  in  the  light  of  this  legis- 
lation that  the  act  of  1909  was  passed  to 
amend  the  act  relating  to  the  descent  and 
distribution  of  the  estates  of  intestates.  It 
dealt  with  and  Included  estates  which  were 
taken  by  widows  by  virtue  of  the  intestate 
laws  of  the  commonwealth,  whether  there 
was  a  total  or  partial  intestacy.  It  did  not 
intend  to  make  a  distinction  between  widows 
whose  husbands  died  without  wills  and  those 
who  elected  to  take  against  their  husbands' 
wills,  thereby  creating  a  partial  intestacy. 
There  was  certainly  no  intention  on  the  part 
of  the  Legislature  in  passing  the  act  of 
1909  to  make  a  distinction,  and  to  give  the 
widow  of  a  husband  dying  Intestate  |5,000 
more  than  the  widow  who  elects  to  take 
ago  Inst  her  husband's  will  and,  therefore, 
under  the  Intestate  laws.  Such  distinction 
does  not  clearly  appear  by  the  act  of  1909, 
and  hence  it  will  not  be  presumed  that  the 
Legislature  intended  it  The  purpose  of  the 
act  of  1909  was  simply  to  give  to  the  widow 
of  a  decedent  who  died  without  issue  the  sum 
of  $5,000  in  addition  to  that  part  of  his  es- 
tate given  her  by  the  intestate  act  of  April 
8,  1833.  We  have  construed  the  provisions 
of  that  act  applying  to  such  widows,  and 
held  that  on  her  election  she  had  the  right 
to  take  the  portion  of  the  decedent's  estate 
given  her  by  that  statute.  In  dealing  with 
the  subject  and  in  increasing  the  amount  to 
which  a  widow  under  such  circumstances 
would  be  entitled,  the  Legislature  presumed 
that  the  same  interpretation  would  be  given 
the  similar  provision  of  the  act  of  1909,  and 
that  a  testator  would  be  regarded,  as  the 
statute  declares,  as  dying  intestate  as  to  that 
part  of  his  estate  which  his  widow  elects  to 
take  against  bis  will.  The  General  Assembly 
therefore  correctly  dealt  with  the  $5,000  as 
a  part  of  an  intestate's  estate,  and  not  as  a 
part  of  a  testate's  estate. 


[4]  There  is  no  merit  in  the  contention  that 
the  act  of  1909  ofTends  article  3,  §  6,  of  the 
Constitution.  It  applies  to  the  estates  of  in- 
testates and  to  that  part  of  the  estates  of  res- 
tates as  to  which  the  decedent  dieti  inteiitate. 
As  suggested  above,  that  portion  of  a  testator's 
estate  which  the  widow  elects  to  take  against 
her  husband's  will  comes  to  her  by  virtue  of 
the  statutes,  not  as  the  estate  of  a  testate 
and  aa  such  devised  or  bequeathed  to  her, 
but  as  an  estate  of  an  intestate. 

[S]  By  the  express  provision  of  the  act 
of  1848,  she  takes  under  the  intestate  laws 
of  the  commonwealth,  and  hence  as  to  that 
portion  of  the  estate  her  husband  necessarily 
dies  intestate.  The  title  of  the  act  of  1909 
is  therefore  germane  to  the  sabject  of  the 
body  of  the  act,  and  does  not  offend  the  Con- 
stitution. 

The  decree  of  the  court  below  is  affirmed. 


In  re  DEEGAN'S  ESTATE. 

(Supreme  Court  of  Pennsylvania.    Feb.  19, 
1912.) 

Wiixs  (S  801*)— Widow's  Election— Effect. 
Act  April  1,  1909  (P.  L.  87),  giving  wid- 
ows a  preference  of  $5,000  in  distribution,  ap- 
plies as  well  to  the  estate  of  testates,  where 
the  widow  elects  to  take  against  the  will,  us 
to  the  estates  of  intestates;  and  the  act  is 
constitutional. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  fS  2077-2090;  Dec  Dig.  S  801.*] 

Appeal  from  Orphans'  Court,  Philadelphia 
County. 

In  the  matter  of  the  estate  of  Michael  Dee- 
gan,  deceased.  From  a  decree  dismissing  ex- 
ceptions to  an  adjudication,  Joseph  Deegan 
appeals.    Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

Edmund  Randall  and  M.  J.  McEnery,  for 
appellant  Frank  G.  Sayre  and  Charles  B. 
Sayre,  for  appellee. 

MESTREZAT,  J.  The  question  raised  on 
this  record  involves  the  iuterpretation  of  the 
Act  of  April  1,  1909  (P.  L.  87),  and  is  deter- 
mined by  the  decision  in  the  estate  oif  Joseph 
Guenthoer,  83  Atl.  C17. 

For  the  reasons  stated  in  the  opinion  filed 
herewith  in  that  estate,  the  decree  of  the 
court  below  is  affirmed. 


In  re  McFILLlN'S  ESTATE. 
Appeal  of  LUCAS. 

(Supreme   Court  of   Pennsylvania.     Feb.  19r 

1912.) 
1.  Wills    (§   524*)— Construction— Bsiren- 

CIARIES— TlUE  OF  DETBBinNINQ. 

Where  a  will  directs  that  in  a  certain 
event  the  estate  shall  go.  after  the  expiration 
of  a  particular  interest  to  testator's  heirs  anil 
next  of  kin,  or  to  those  who  would  take  under 


•For  other  caseg  see  aame  topic  and  section  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Ktj  Mo.  Series  t  Rep'r  Indeiei 
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the  intestate  laws,  it  la  nnderstood  to  mean  the 
penons  who  would  have  taken  at  testator's 
death,  and  not  at  the  time  appointed  for  their 
tnkinjc.  unless  a  different  intent  is  plainly  man- 
ifested. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §f  lllft-1127:   Dec  Dig.  |  624.*] 

2.  Wills    (J   M4*)— Cowstbuctioh— Benipi- 

CIARTES— TlKB   OV  DeTEKMINIVO. 

Where  a  will  leaves  one-fourth  of  the  re- 
siduary estate  in  a  spendthrift  trust  for  tes- 
tator's son  for  life,  and  at  his  death  without 
issue  to  pay  the  principal  to  persons  entitled 
as  testator's  next  of  Un,  the  next  of  kin  re- 
ferred to  are  determined  as  of  the  date  of  tes- 
tator's death,  and  not  the  date  of  the  death  of 
the  life  tenant. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1U&-1127;    Dec.  Dig.  S  624.*] 

Appeal  from  Orphans'  Court,  PhUadelpbla 
County. 

In  the  matter  of  the  estate  of  James  Mc- 
FUlln,  deceased.  From  a  decree  dismissing 
exceptions  to  the  adjudication,  Deborah  C. 
Lucas  appeals.    A£Srmed. 

BYom  the  record  it  appeared  that  James 
McFlIIln  died  on  April  10,  1905,  leaving  two 
children,  Deborah  C.  Iincas  and  James  W. 
HcFlllin.  The  latter  died  on  April  23,  1911, 
intestate,  unmarried,  and  without  issue.  The 
material  paragraph  of  the  will  was  as  fol- 
lows: 

"And  the  other  full  eqnal  fourth  part  or 
share  thereof  I  give,  devise  and  bequeath  im- 
to  my  executors  hereinafter  named  in  trust 
to  hold,  invest  and  from  time  to  time  reinvest 
the  same,  collect  the  income  and  profits 
thereof  and  i>ay  the  said  Income  and  profits 
to  my  son  James  W.  McFlllln  dnring  his 
life  but  free  and  discharged  of  his  debts,  Ila- 
biliiies  and  engagements  and  free  from  the 
rlcht  of  anticipation ;  and  upon  the  decease 
of  my  said  son  upon  the  further  trust  to 
divide,  distribute  and  pay  the  said  part  or 
share  to  and  among  the  children  of  my  said 
son  equally  share  and  share  alike  the.  issue 
of  any  of  bis  deceased  children  who  may  be 
living  at  the  time  of  his  decease  shall  take 
the  same  share  as  their  parent  would  have 
taken  if  then  living;  and  upon  the  further 
trust  in  the  event  of  my  said  sou  dying  with- 
out leaving  any  children  or  the  issue  of  any 
deceased  child  living  at  his  decease  to  di- 
vide, distribute  and  pay  the  said  part  or 
share  to  such  person  or  persons  who  shall  be 
entitled  thereto  as  my  next  of  kin  under 
the  intestate  laws  of  the  state  of  Pennsyl- 
vania." 

The  account  of  Bernard  F.  McFlllln  and 
James  F.  Lucas,  trustees  under  the  will  of 
James  McFUlin,  having  been  filed  and  called 
for  audit,  the  auditing  Judge  awarded  one- 
half  of  the  one-quarter  of  the  estate  held  in 
trust  for  James  W.  McFlllln  to  Deborah  C. 
Lucas  individually  and  the  remaining  half 
to  Deborah  C.  Lucas,  administratrix  of 
James  W.  McFUlin,  deceased,  holding  that 
the  persons  who  were  to  take  the  principal 
of  the  fund  held  in  trust  for  James  W.  Mc- 


FlUin  were  the  next  of  kin  of  James  Mc- 
Flllln at  the  time  of  his  death,  and  not  his 
next  of  Un  at  the  time  of  the  death  of 
James  W.  McFUlin,  which  was  fixed  as  the 
time  of  distribution.  Exceptions  were  filed 
on  behalf  of  Deborah  C.  Lucas,  who  claimed 
the  whole  fund  as  testator's  next  of  kin  at 
the  time  of  distribution. 

The  court  below  on  October  28,  1911,  filed 
an  opinion  dismissing  the  exceptions  and  con- 
firming the  adjudication. 

Argued  before  BROWN,  MESTREZAT, 
POTTER,  ELKIN,  and  MOSCHZISKBR,  JJ. 

Bernard  GUpln,  for  appellant. 

PER  CURIAM.  [1]  The  thoroughly  set- 
tled rule  of  construction  is  that,  where  a  tes- 
tator directs  that  in  a  certain  event  after 
the  expiration  of  a  particular  interest  the  es- 
tate sliall  go  to  his  heirs  or  next  of  kin,  or 
to  the  persons  who  would  take  under  the  in- 
testate laws,  he  is  to  be  understood  as  mean- 
ing the  persons  who  would  have  so  taken  at 
the  time  of  bis  death,  and  not  at  the  time 
appointed  for  their  taking,  unless  a  dif- 
ferent intent  is  plainly  manifested  In  his 
wUl.  Buzby's  Appeal,  61  Pa.  Ill ;  Stewart's 
Estate,  147  Pa.  383,  28  Atl.  599;  Fitzpatrick's 
Estate,  233  Pa.  33,  81  Atl.  815. 

[2]  Nothing  in  the  wUl  before  us  shows  a 
clear  intent  of  the  testator  that  his  next  of 
kin  were  not  those  who  were  such  at  the 
time  of  his  death,  and  the  decree  is  there- 
fore affirmed  with  costs. 


GIBBONS  et  al.  v.  GIBBONS  et  al 

(Supreme    Court   of .  Pennsylvania.     Feb.   12. 
1G12.) 

Wills  (i  686*)  —  Construotiow  — Obeation 

OF  Trusts. 

Where  a  will  left  the  residuary  estate  to 
the  executors  in  trust  to  pay  the  Income  to 
testator's  wife  for  life.  and.  at  her  death,  to 
pay  the  income  to  his  five  children,  share  and 
share  alike,  and  to  the  issue  of  any  deceased 
child,  with  the  proviso  that  on  the  decease  qt 
either  of  testator's  children  without  issue,  but 
leaving  a  husband  or  wife  surviving,  the  tms- 
tees  should  pay  one  half  of  the  deceased 
child's  share  of  the  rents  and  profits  of  the 
residuary  estate  to  the  surviving  husband  or 
wife  during  his  or  her  natural  life,  and  the 
remaining  half  to  the  remaining  children,  and 
the  issue  of  deceased  children,  and  the  gift  of 
income  to  husbands  and  wives  was  revoked  by 
codicil,  the  corpus  of  the  estate  was  to  be 
held  in  trust  untU  the  death  of  the  last  surviv- 
ing child,  and  the  grandchildren  are  not  enti- 
tled to  partition  untU  such  event  happens. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §i  1831-1687;   Dec  Dig.  |  686.»] 

Appeal  from  Court  of  Common  Pleas,  PhU- 
adelphia  County. 

BUI  in  equity  by  Michael  J.  Gibbons  and 
another,  to  the  use  of  Sebastian  A.  Rudolph 
and  others,  against  Charles  J.  Gibbons  and 
others  for  partition.  From  a  decree  dismiss- 
ing the  bUl,  plalntUfs  appeaL    Affirmed. 


'For  other  eases  sa*  same  tople  and  section  NUMBBR  In  Dm.  Dig.  41  Am.  Dig.  Kej  No.  S«riw  k  Rsp'r  lodexas 
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Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

Clarence  E.  Kuemmerle  and  William  D. 
Neilson,  for  appellants.  Alfred  N.  Kelm  and 
Carroll  R.  WilUaniB,  for  appellees. 

ELKIN,  J.  In  Gibbons  v.  Connor,  220  Pa. 
395,  69  Atl.  820,  this  court  held  that  a  valid 
active  trust  was  created  by  the  wUl  of  Mi- 
chael Gibbons,  deceased,  and  that  the  inten- 
tion of  the  testator  to  thus  protect  his  es- 
tate for  the  benefit  of  his  children  should  pre- 
vail. The  opinion  in  that  case  written  by 
the  present  Chief  Justice  made  no  reference 
to  grandchildren,  for  the  very  good  reason 
that  the  rights  of  children  alone  were  involv- 
ed in  that  controversy.  The  court  simply 
passed  upon  the  question  then  before  it  and 
nottilng  more.  It  Is  now  earnestly  contended 
that  what  was  there  said  as  to  children  has  no 
application  as  to  grandchildren.  In  support 
of  this  position,  it  is  argued  that  the  ground 
of  our  former  decision  was  that  the  testator 
Intended  to  protect  the  estates  of  his  chlidrm 
from  the  Incidents  of  curtesy  and  dower, 
which  would  have  resulted  from  a  vesting 
of  the  corpus  of  the  estate  in  his  children, 
and  that  the  Intention  to  thus  guard  the 
shares  of  grandchildren  nowhere  appears. 
The  answer  to  this  argument  Is  that  the  pro- 
tection of  the  estates  of  children  from  the 
incidents  of  curtesy  and  dower  was  not  the 
only  reason  for  declaring  the  trust  in  ques- 
tion active  and  valid.  It  was  a  potential  rea- 
son, and  it  was  so  expressed,  but  it  was  not 
the  exclusive  ground  upon  which  the  decision 
rested.  The  corpus  of  the  estate  is  to  be 
held  in  trust  until  the  death  of  the  last  sur- 
viving child,  when  it  will  be  distributed  to 
the  persons  entitled  to  take  under  the  will. 
This  means  that  the  trust  estate  must  be 
neld  as  an  entirety  to  the  end  of  the  trust 
period,  and  that  it  cannot  be  divided  or  par- 
titioned at  the  Instance  of  one  or  more  ulti- 
mate beneficiaries  before  the  trust  has  termi- 
nated. It  must  not  be  overlooked  that  we 
are  dealing  with  the  estate  of  the  testator, 
who  had  the  right  to  choose  the  objects  of 
Ids  bounty,  end  to  impose  such  conditions  as 
he  deemed  wise  or  expedient  to  protect  bis 
benefactions,  provided  always  that  the  condi- 
tions or  limitations  are  not  unlawful.  It  has 
already  been  determined  that  the  trust  cre- 
ated by  the  will  of  the  testator  In  the  pres- 
ent case  was  a  valid  exercise  of  testamentary 
power,  not  only  as  a  protection  to  one  child, 
but  to  each  of  the  five  children.  No  child 
could  do  what  is  now  undertaken  to  be  done 
by  the  representative  of  grardchlldren.  It 
is  difficult  to  see  how  a  grandchild,  a  more 
remote  object  of  the  testator's  bounty,  should 
have  higher  rights  than  his  children,  who 
are  the  Immediate  beneficiaries.  In  all  such 
cases  the  Intention  of  the  testator  must  nec- 
essarily be  the  guide  to  courts  In  the  inter- 


pretation of  testamentary  provisions,  and 
this  intention  will  be  allowed  to  prevail  so 
long  as  the  purpose  to  be  served  is  a  lawful 
one.  In  the  present  case  the  purpose  for 
which  the  trust  was  created  Is  lawful,  and 
no  policy  or  rule  of  law  has  been  contravened 
by  the  disposition  which  the  testator  made 
of  his  property.  The  trustee  has  active  du- 
ties to  perform,  and  the  time  has  not  yet 
arrived  for  a  distribution  of  the  corpus  of 
the  trust  estate.  The  beneficiaries  are  enti- 
tled to  receive,  and  will  receive,  their  respec- 
tive portions  of  the  income  during  the  ex- 
istence of  the  trust,  and  we  think  this  was 
the  manifest  intention  of  the  testator.  Tbe 
bill  for  partition  was  prematurely  filed,  and 
was  properly  dismissed. 
Decree  affirmed,  at  cost  of  appellant 


BANK  OP  NORTH  AMERICA  T.  PENN  MO- 
TOR CAR  CO. 

(Supreme   Court   of   Pennsylvania.     Feb.  26. 
1912.) 

1.  FBAT7DUI,Bira  CORVKTARCSS  ({{  132,  133»)— 

Transactions  Invalid— Rktention  of  Ap- 

PABENT  TiTLK. 

A  vendee  or  pledgee,  who  takes  title  to 
personalty  without  taking  possessibn  thereof, 
takes  tbe  risk  of  the  integrity  and  solvency  of 
bis  vendor  or  pledgor  when  the  rights  of  sub- 
sequent bona  fide  purchasers,  or  of  levying 
creditors,  arise. 

[Ed.  Note. — For  other  cases,  see  Fraudolent 
Conveyances,  Cent  Dig.  {{  407-424,  425;  Dec. 
Dig.  §i  132,  133.»] 

2.  BaNKBDPTOT   (J  142*)— ADMINISTBATIONOr 

Estate— Rights  of  Trustee— FsAUDDtEUT 

Conveyances. 

Where  a  bank  loans  money  to  the  owner 
of  automobiles,  taking  title  to  the  automobiles 
as  security  for  the  loan,  but  permits  the  auto- 
mobiles to  remain  in  the  borrower's  possession 
for  a  time,  but  a  few  days  before  the  institu- 
tion of  bankruptcy  proceedings  against  the 
borrower  takes  possession  by  writ  of  replevin, 
the  trustee  in  bankruptcy  has  the  right  under 
Act  Cong.  June  25,  1910,  c  412,  i  8,  36  Stat. 
840  (U.  S.  Comp.  St.  Supp.  1911,  p.  1501). 
amending  Bankrupt  Act  July  1,  1898,  c.  541,  { 
47,  30  Stat.  557  (U.  S.  Comp.  St  1901,  p. 
3438),  to  take  possession  of  the  machines. 

[Ei  Note. — For  other  cases,  see  Bankraptcy, 
Cent  Dig.  |  222;    Dec.  Dig.  {  142.*] 

8.   BaNKBUPTCT  (f  142*)— AOUINISTBATION  OF 

Estate— Rights  of  Trustee— Praudolest 

Conveyances. 

The  trustee  in  bankruptcy  has  the  same 
right  during  the  four  months  immediately 
preceding  the  filing  of  the  petition  in  bank- 
ruptcy to  take  possession  of  automobiles  seiz- 
ed under  writ  of  replevin  by  one  who  made  a 
loan  to  the  bankrupt,  which  an  unsatisfied  exe- 
cution creditor  would  have  had  if  he  had  issued 
an  execution  and  levied  on  the  automobiles 
while  they  were  in  the  possession  of  the  bank- 
rupt 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  J  222;   Dec.  Dig.  S  142.*] 

Fell,  C.  J.,  and  Brown,  J.,  dissenting. 

Appeal  from  Court  of  Common  Pleas. 
Philadelphia  County. 

Action  by  the  Bank  of  North  America 
against  the  Penn  Motor  Gar  Company.    From 
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an  order  dismissing  exceptions  to  a  referee's 
report,  plaintiff  appeals.    AfSrmed. 

From  tbe  record  it  appeared  that  ttae  ac- 
tion was  one  in  replevin  instituted  against 
tbe  Penn  Motor  Car  Company,  a  few  days 
before  Its  bankruptcy,  to  obtain  possession  of 
18  motor  cars  of  the  alleged  aggregate  val- 
ue of  $23,080.  Of  these  11  were  taken  by 
tbe  sheriff  upon  tbe  writ  and  delivered  to 
the  appellant.  One  was  claimed  by  Oscar 
Isenberg  et  al.,  trading  as  the  Roman  Auto- 
mobile Company,  who  gave  security  and  re- 
tained it.  The  others  were  returned  as 
eloigned.  Tbe  National  Security  Bank  and 
the  Tradesmen's  Tmst  Company  then  inter- 
vened; each  claiming  title  to  some  of  the 
motor  cars  which  had  been  delivered  to  the 
appellant  Subsequently,  William  S.  Miller 
Intervened  first  as  receiver,  and  then  as  trus- 
tee In  bankruptcy  of  the  Penn  Motor  Car 
Company,  claiming  title  to  all  the  motor  cars 
which  had  been  replevied  by  the  appellant. 
By  agreement  the  case  was  referred  to 
Bicbard  S.  Hunter,  Esq.,  as  referee,  who 
took  testimony  and  filed  his  report,  finding 
that  as  against  all  the  interveners  except 
William  S.  Miller,  as  receiver  and  trustee 
In  bankruptcy  of  the  Penn  Motor  Car  Com- 
pany, the  appellant  was  entitled  to  posses- 
sion of  the  cars  in  question;  but  that  the  ti- 
tle of  the  trustee  in  bankruptcy  was  su- 
perior to  that  of  the  appellant.  He  also 
found  the  value  of  the  cars  delivered  to  tbe 
appellant  to  be  $10,368.51.  Upon  exception 
he  reduced  this  valuation  to  $9,978.51,  but 
refused  the  appellant  any  further  relief. 
The  court  below,  upon  the  argument  on  the 
exceptions,  atBrmed  the  referee's  r^ort 
without  opinion. 

Argued  before  FELL,  O.  3.,  and  BROWN, 
MESTRBZAT,  ELKIN,  and  STEWART,  JJ. 

John  O.  Johnson  and  James  Wilson  Bay- 
ard, for  appellant.  Henry  N.  Wessel,  Fran- 
cis G.  Adler,  and  Alfred  Aarons,  lor  appel- 
lee. 

ELKIN,  J.  [1]  Tills  case  was  tried  with- 
out a  Jury  under  the  Act  of  May  14,  1874  (P. 
L.  166).  The  referee  has  found  all  the  ma- 
terial facts  and  has  clearly  and  comprehen- 
sively stated  them  in  his  report  The  ques- 
tions involved  have  received  most  intelligent 
consideration,  and  the  reasons  given  for  tbe 
conclusion  reached  are  indicative  of  a  thor- 
ough understanding  of  the  legal  principles 
upon  which  the  rights  of  the  parties  depend. 
The  contract  entered  into  between  the  ap- 
pellant bank  and  the  motor  car  company  was 
a  pertectlj  proper  one,  binding  upon  the 
parties  according  to  Its  terms.  Under  the 
contract  appellant  held  title  to  the  automo- 
biles as  a  pledge  in  the  nature  of  collateral 
security  for  the  loans  qegotlated  by  the 
motor  car  company  with  the  bank.  The  sit- 
oatlon  of  the  parties,  the  scope  and  charac- 
ter of  their  business  relations,  and  the  na- 
ture of  their  transactioiu,  clearly  Indicate 


that  it  was  the  Intention  of  the  parties  to 
pledge  the  motor  cars  as  a  security  for  mon- 
eys advanced  by  the  bank  to  pay  for  cars 
purchased  by  tbe  motor  car  company  from 
the  manufacturers.  In  this  respect  the  case 
is  clearly  within  the  rule  of  Western  Na- 
tional Bank  v.  York  Silk  Manufacturing 
Company,  225  Pa.  442,  74  Atl.  244.  The 
bank  held  title  to  the  automobiles  under 
the  agreement  and  as  against  the  motor  car 
company  had  the  right  to  take  possession 
of  them  with  or  without  the  aid  of  a  writ  of 
replevin.  As  to  creditors,  the  situation  is 
different,  and  contracts,  valid  as  between 
parties,  are  frequently  declared  invalid  as 
to  creditors.  This  position  is  not  questioned 
by  either  party,  and  both  sides  agree  as  to 
the  general  principles  of  law  applicable  to 
cases  of  this  character.  While  in  later  years 
the  courts  have  recognized  exceptions  to  the 
rule  as  laid  down  in  Clow  v.  Woods,  6  Serg. 
&  R.  277,  0  Am.  Dec.  346,  the  exceptions  hav- 
ing become  as  well  established  as  tbe  rule 
itself,  that  case  has  stood  as  an  authority 
In  Pennsylvania  from  that  time  to  tbe 
present  The  rule  there  announced  is  that 
a  sale  of  personal  property,  leaving  the 
vendor  in  possession  and  without  doing  any- 
thing to  indicate  a  change  of  ownership,  is 
fraudulent  as  against  creditors.  The  deci- 
sion was  put  upon  the  ground  that  it  would 
be  dangerous  to  the  public  to  countenance 
such  transactions. .  It  may  be  conceded — 
Indeed,  It  must  be — that  the  rigor  of  this 
rule  in  later  years  has  been  somewhat  re- 
laxed; but  the  rule  itself  still  remains  the 
law  of  our  state.  When  a  vendee,  or  a 
pledgee,  takes  title  to  personal  property, 
without  taking  possession  of  it,  he  takes  the 
risk  of  tbe  integrity  and  solvency  of  his 
vendor,  or  pledgor,  when  the  rights  of  sub- 
sequent bona  fide  purchasers,  or  of  levying 
creditors,  arise.  White  v.  Gunn,  205  Pa. 
229,  64  AtL  901.  Appellant  does  not  deny 
the  rule,  but  insists  that  it  should  not  be 
applied  to  the  facts  of  the  present  case. 

[2]  It  is  contended  that  the  rule  does  not 
apply  because,  a  few  days  before  the  motor 
car  company  was  adjudged  a  bankrupt,  ap- 
pellant took  possession  of  the  cars  in  dis- 
pute, which  under  its  contract  It  had  the 
right  to  do,  even  without  seizure  by  writ  of 
replevin,  and  tliat  having'  possession  when 
the  bankrupt  proceedings  were  instituted,  no 
matter  by  what  process  obtained,  the  case  at 
bar  is  distinguished  from  Clow  v.  Woods 
and  all  the  cases  that  have  followed  it 
Such  a  distinction  can  be  made,  and  tbe 
argument  in  support  of  it  has  merit,  but  we 
are  not  preiwired  to  say,  and  for  the  pur- 
poses of  tbe  case  at  bar  it  is  not  necessary 
to  finally  say,  that  such  a  distinction  should 
be  made.  Primarily,  this  is  a  controversy  be- 
tween the  trustee  in  bankruptcy,  represent- 
ing the  creditors  of  the  bankrupt  estate,  and 
the  bank  claiming  title  to  tbe  automobiles 
as  pledgee.  The  rights  of  creditors,  the  ques- 
tion of  preferential  liens,  and  the  rules  of 


Digitized  by  CjOOQIC 


624 


83  ATLANTIC  REPORTBB 


(Pa. 


procednre,  under  tbe  bankruptcy  laws,  must 
necessarily  prevail.  The  bankruptcy  act  of 
1898  provides,  inter  alia,  "that  all  levies, 
Judgments,  attachments  or  other  liens  ob- 
tained through  legal  proceedings  against  a 
person  who  is  Insolvent,  at  any  time  within 
four  months  prior  to  the  filing  of  a  petition 
in  bankruptcy  against  him,  shall  be  deemed 
null  and  void  In  case  he  is  adjudged  a 
bankrupt.  •  •  • "  The  act  contains  many 
other  provisions  relating  to  liens  created 
and  transfers  of  property  made  for  the  pur- 
pose of  giving  a  preference  after  Insolvency 
has  become  known  and  within  tbe  four 
months'  period.  For  the  purposes  of  the 
present  case  we  do  not  deem  it  necessary  to 
discuss  or  determine  whether  what  was  done 
by  the  parties  constitutes  a  preferential 
transfer  of  property  within  the  meaning  of 
the  act.  This  is  primarily  a  question  for 
the  federal  courts,  and,  as  we  do  not  deem 
it  vital  in  the  determination  of  the  rights 
of  the  parties  here  Involved,  It  may  be  pass- 
ed without  further  discussion.  It  may  also 
be  conceded  that  in  tbe  present  case  there 
was  no  levy,  or  Judgment,  or  attachment,  or 
other  Hen  obtained  through  legal  proceed- 
ings against  the  bankrupt  within  four  months 
prior  to  the  filing  of  the  petition  in  bank^ 
ruptcy.  It  is  doubtful,  to  say  the  least, 
whether  taking  possession  of  the  motor  cars 
by  means  of  a  writ  of  replevin  constitutes 
tbe  obtaining  of  a  lien  upon  which  the  act 
has  placed  the  seal  of  its  disapproval.  But 
the  courts  have  uniformly  taken  the  view 
that  these  provisions  of  the  act  were  In- 
tended to  prevent  preferences  and  to  secure 
equality  In  the  distribution  of  bankrupt  es- 
tates. This  has  been  the  underlying  thought 
of  all  the  courts  called  upon  to  Interpret  the 
bankruptcy  act  of  1898,  and  we  think  It  has 
an  Important  bearing  upon  the  effect  to  be 
given  the  amendment  of  1910.  This  amend- 
ment added  to  section  47  of  the  original  act 
the  following  clause:  "And  such  trustees 
as  to  all  property  in  the  custody,  or  com- 
ing Into  the  custody  of  the  bankruptcy  court, 
shall  be  deemed  vested  with  all  the  rights, 
remedies  and  powers  of  a  creditor  holding 
a  lien  by  legal  or  equitable  proceedings  there- 
on; and  also  as  to  all  property  not  In  tbe 
custody  of  the  bankruptcy  court  shall  be 
deemed  vested  with  all  the  rights,  remedies 
and  powers  of  a  Judgment  creditor  holding 
an  execution  duly  returned  unsatisfied." 

[J]  The  manifest  purpose  of  the  amend- 
ment was  to  enlarge  the  rights,  remedies, 
and  powers  of  a  trustee  in  bankruptcy,  and 
It  bad  the  effect  of  vesting  in  the  trustee  the 


rights,  remedies,  and  powers  of  a  Judgment 
or  other  creditor  liavlng  a  lien,  and  of  an 
unsatisfied  execution  creditor  without  a  lien 
at  the  time  of  instituting  bankruptcy  i)r<> 
ceedlngs.  In  other  words,  the  trustee  y>ns 
given  the  power  to  assert  every  right  wbk-h 
such  creditors  could  have  asserted  durini; 
the  period  of  four  montlis  immediately  pre- 
ceding the  filing  of  the  petition  in  bank- 
ruptcy. If  a  Judgment  creditor  had  issued 
an  execution  and  levied  upon  the  automo- 
biles while  they  were  In  tlie  possession  of  tbe 
motor  car  company.  Us  rights  would  have 
been  superior  to  those  of  the  pledgee,  aod 
they  could  have  been  sold  as  the  property  of 
the  pledgor  in  satisfaction  of  the  debt  of  the 
levying  creditor.  As  to  the  motor  cars  in 
dispute  here,  the  rights  of  the  parties  mast 
be  determined  as  they  existed  during  the  en- 
tire four  months  period.  If  appellant  bad 
obtained  a  Judgment  on  the  notes  held  by  it 
and  had  Issued  execution  thereon  within 
that  period,  all  proceedings  thereunder 
would  have  been  deemed  null  and  void  wboi 
the  Insolvent  company  was  adjudged  a  bank- 
rupt It  te  difficult  to  see  bow,  upon  any 
equitable  or  legal  grounds,  It  should  occupy 
a  more  advantageous  position  because  it 
caused  a  writ  of  replevin  to  be  issued  a  few 
days  before  the  petition  in  bankruptcy  was 
filed,  and  after  it  must  have  known  of  tbe 
Insolvency  of  its  debtor.  When  the  insol- 
vency became  known,  each  creditor  did  what 
be  could  to  protect  his  own  interests,  and 
no  blame  can  attach  to  any  one  for  so  do- 
In^;  but,  as  we  view  it,  appellant  did  not 
act  soon  enough  to  take  the  property  of  tbe 
bankrupt  out  of  the  grasp  of  genera]  cred- 
itors. Tbe  purpose  of  the  original  bankrupt- 
cy act,  as  well  as  the  amendment  of  1910, 
was  to  enforce  equality  of  distribution 
among  all  the  creditors,  to  strike  down  se- 
cret liens,  and  to  avoid  preferential  transfen 
of  property,  and  as  we  read  tbe  decisions 
of  the  federal  courts  the  conclusion  Is  ir- 
resistible that  they  so  understand  and  con- 
strue the  law.  This  general  purpose  of  the 
acts  would  be  defeated  If  the  contention  of 
appellant  should  be  sustained  in  the  present 
case.  While  tbe  rights  of  appelant  conld 
be  asserted  under  Its  original  contract 
against  the  motor  car  company,  they  cannot 
prevail  against  the  general  creditors  of  the 
bankrupt  under  the  circumstances  of  this 
case. 
Judgment  affirmed. 

FELL,  C.  i.,  and  BROWN,  J.,  dissent 
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STATE  y.  PBNNBB. 

(Supreme  Court  of  Errors  of  Connecticnt. 

Jane  13,  1912.) 

1.  Statutes  (|  241*)  —  Penal  Statutes  — 

CONSTBUCnON. 

A  penal  statute  mnst  be  strictly  con- 
strued, and  the  court  may  not  apply  it  to_  cases 
which  are  not  within  the  obvioQs  meaning  of 
the  language  thereof,  giving  that  language  such 
meaning  which  the  ordinary  reading  thereof 
warrants. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  H  322,  823;   Dec  Dig.  (  241.»] 

2.  iNTOXiCATiwo  LiquoBS  (I  131*)— Enter- 
ing PiACK  with  Intent  to  But  Liquobs 
AT   Unlawful   Houbb  —  Statutes  —  Or- 

FENSES. 

Gen.  St.  1902,  |  2701,  as  amended  by  Pub. 
Acts  1903,  c  78,  and  by  Pub.  Acts  1905,  c.  19, 
punishing  erery  person  who,  with  intent  to 
purchase  liquor,  enters  any  place  in  which  liq- 
uors are  "licensed  to  be  sold  or  exposed  for 
sale,  during  the  hours  in  which  it, is  unlawful 
fur  such  place  to  be  open"  for  the  sale  of  liq- 
uors, or  who  shall  purchase  liquors  in  such 
place  during  prohibited  hours,  etc.,  applies 
only  to  places  litensed  for  the  sale  of  intoxi- 
cating liquors  within  section  2700,  and  does  not 
extend  to  unlicensed  places. 

[Ed.  Note.— For  other  cases,  see  Intoxicat- 
ing Liquors,  Cent.  Dig.  {{  140,  161;  Dec.  Dig. 
i  131.»] 

Appeal  from  Criminal  Court  of  Common 
Pleas,  Fairfield  County;  James  F.  Walsh, 
Judge. 

William  West  Penner  was  convicted  of  en- 
tering a  place  with  intent  to  buy  spirituous 
and  Intoxicating  liquors  at  unla^vful  hours, 
and  with  being  found  In  such  place,  and  he 
appeals,  alleging  error  in  overruling  a  de- 
murrer to  the  Information  and  to  the  charge 
of  the  court.    Beversed.   . 

John  J.  Phelan,  of  Bridgeport,  for  appel- 
lant. Elmore  S.  Banks,  Pros.  Atty.,  and  Al- 
bert J.  Merrltt,  both  of  Bridgeport,  for  ap- 
pellee. 

RALPH  WHEELER,  J.  The  Information 
charges.  In  substance,  that  on  the  8th  day  of 
October,  1911,  William  West  Penner,  not  be- 
ing the  proprietor  of  the  place  at  No.  640 
Main  street.  In  the  town  of  Bridgeport,  where 
spirituous  and  Intoxicating  liquors  were  then 
exposed  for  sale,  did,  with  Intent  to  purchase 
Intoxicating  liquor,  enter  said  place  at  cer- 
tain hours,  during  which  it  was  unlawful  for 
said  place  to  be  open  for  the  sale  of  such 
liquors  or  to  expose  the  same  for  sale,  and 
was  found  In  said  place  during  said  hours. 
Nothing  Is  said  of  license  of  the  place  or 
proprietor  In  the  Information. 

The  finding  shows  that  no  license  for  the 
sale  of  intoxicating  liquors  at  said  place.  No. 
646  Main  street.  In  the  town  of  Bridgeport, 
bad  been  Issued  by  the  county  tommlssioners 
of  Fairfield  county  prior  to  October  8,  1911; 
that  the  accused  at  the  time  and  between  the 
hours  stated  In  the  information  entered  said 
place  with  the  Intent  to  purchase  Intoxicat- 
ing liquor,  and  was  found  In  said  place  dur- 


ing said  hours;  and  that  he  was  not  the  pro- 
prietor of  such  place,  nor  an  ofllcer  or  other 
person  visiting  such  place  for  the  purpose  of 
ascertaining  if  the  law  was  being  violated 
therein. 

There  Is  no  section  of  the  statutes  which 
provides  for  the  punishment  of  a  person  who 
enters  a  place  where  Intoxicating  liquors  are 
sold  or  are  exposed  for  sale  with  the  Intent 
to  buy  liquors,  or  who  Is  found  In  such  place, 
unless  it  be  section  2701  of  the  General  Stat- 
utes as  amended  by  chapter  78  of  the  Public 
Acts  of  1903,  and  as  further  amended  by 
chapter  19  of  the  Public  Acts  of  1905.  It  is 
not  suggested  that  the  defendant  is  amen- 
able under  any  other  statute.  The  sole  ques- 
tion, therefore,  presented  upon  the  record.  Is, 
Does  section  2701  of  the  Gleneral  Statutes  as 
so  amended  apply  only  to  places  licensed  for 
the  sale  of  intoxicating  liquors  therein,  or 
does  that  section  apply  to  unlicensed  places 
as  well  as  to  licensed  places?  As  amended, 
section  2701  reads:  "Every  person,  who  with 
Intent  to  purchase  Intoxicating  liquors  shall 
enter  any  place  of  any  kind  or  description  In 
which  spirituous  and  Intoxicating  liquors  are 
licensed  to  be  sold  or  exx>osed  for  sale,  dur- 
ing the  hours  In  which  It  Is  unlawful  for 
such  place  to  be  open  for  the  sale  of  spiritu- 
ous and  Intoxicating  liquors,  or  who  shall 
purchase  Intoxicating  liquors  in  any  such 
place,  or  of  the  proprietor  of  any  such  place, 
or  of  any  of  his  servants  or  agents,  either  In 
such  place  or  elsewhere,  during  such  hours, 
and  every  person  who  shall  be  found  in  any 
such  place  during  such  hours,  shall  be  fined 
not  more  than  seven  dollars;  provided,  that 
this  section  shall  not  apply  to  the  proprietor 
of  such  place,  nor  to  his  servants,  nor  to  of- 
ficers or  other  persons  who  may  visit  such 
place  for  the  purpose  of  ascertaining  If  the 
law  Is  being  violated  therein." 

[1]  There  are  certain  general  rules  In  re- 
lation to  the  construction  of  penal  statutes 
which  are  to  be  observed.  They  are  to  be 
construed  strictly.  The  courts  will  not  ap- 
ply them  to  cases  which  are  not  within  the 
obvious  meaning  of  the  language  employed 
by  the  Legislature.  To  ascertain  such  Intent 
the  primary  rule  is  that  the  statute  Is  to  re- 
ceive that  meaning  which  the  ordinary  read- 
ing of  its  language  warrants.  26  American 
and  English  Encyclopedia  of  Law,  pp.  668, 
598,  with  notes.  No  act  is  a  violation  of  a 
penal  statute,  unless  it  falls  within  the  fair 
Import  of  its  language.  Such  statutes  are 
not  to  be  extended  beyond  the  fair  Import  of 
their  language.  They  are  always  to  be  strict- 
ly construed  for  the  benefit  of  the  citizen. 
Nothing  more  is  to  be  deduced  from  the 
words  than  they  expressly  warrant,  and  they 
are  not  to  be  extended  by  Implication. 
In  the  construction  of  such  a  statute  the 
question  Is,  not  what  the  Legislature  actually 
meant  to  say,  but  what  Is  the  meaning  of 
what  It  did  say.    Daggett  v.  State,  4  Conn. 
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60,  10  Am.  Dec.  100;  State  v.  Brown,  16 
Conn.  57;  Stoddard  y.  Couch,  23  Conn.  242; 
SUte  V.  McMahon,  53  Conn.  413,  5  Atl.  696, 
55  Am.  Rep.  140;  Camp's  Appeal,  80  Conn. 
274,  68  Atl.  444;  State  v.  Hurlbut,  82  Conn. 
232,  72  Atl.  1079;  SUte  T.  Faatz,  83  Conn. 
300,  76  Atl.  295. 

[2]  The  words  "exposed  for  sale"  used  in 
the  statute  are  connected  with  the  word  "li- 
censed" precisely  as  the  word  "sold"  Is  so 
connected.  The  words  could  be  transposed 
and  made  to  read,  "licensed  to  be  exposed 
for  sale  or  sold,"  and  mean  the  same  thing — 
no  more  and  no  less.  Licensed  places  only 
are  referred  to.  If  the  statute  was  Intended 
to  extend  to  unlicensed  places,  the  word  "li- 
censed" conld  easily  have  been  omitted,  and 
the  statute  have  been  made  to  include  all 
places  where  intoxicating  liquors  are  exposed 
for  sale  and  which  are  unlawfully  open.  In- 
deed, very  much  of  the  language  employed  in 
the  statute  might  easily  and  more  conven- 
iently have  been  omitted  had  that  been  the 
intent  of  the  statute.  The  words  "during  the 
hours  In  which  it  is  unlawful  for  such  place 
to  be  open  for  the  sale  of  intoxicating  liq- 
uors" clearly  enough  imply  that  the  reference 
is  to  places  where  intoxicating  liquors  may, 
during  certain  hours  of  the  day,  be  lawfully 
exposed  for  sale  and  sold.  The  same  impli- 
cation is  contained  in  the  language  "or  who 
shall  purchase  intoxicating  liquors  in  any 
such  place,  or  of  the  proprietor  of  any  such 
place,  or  of  his  servants  or  agents  during 
such  hours."  Licensed  proprietors  and  their 
servants  and  agents  are  intended.  This  sec- 
tion (2701)  is  really  a  supplement  to  section 
2700,  which  immediately  precedes  it  Section 
2700  reads:  "Every  person  licensed  to  sell 
spirituous  and  intoxicating  liquors,  and  the 
servant  or  agent  of  any  such  person,  who 
shall,  between  eleven  o'clock  at  night  and 
five  o'clock  on  the  following  morning,  keep 
open  any  place,  apartment,  store  or  room, 
where  such  liquors  are  sold,  exchanged  or 
given  away,  shall  be  subject  to  the  penal- 
ties," etc.  Section  2700  having  thus  provided 
for  the  punishment  of  any  licensed  person 
or  his  servant  or  agent  who  keeps  open  bis 
place  between  certain  hours,  section  2701 
then  provides  for  the  punishment  of  any  per- 
son who  enters  the  place  where  such  licensed 
person  or  his  servant  or  agent  is  violating 
the  law  by  keeping  it  open  at  such  unlawful 
hours. 

It  is  suggested  by  counsel  for  the  state  that 
In  the  language  of  the  statute  in  relation  to 
the  granting  of  licenses  to  suitable  persons 
to  sell  or  exchange  intoxicating  liquors  in 
suitable  places  the  word  "expose"  is  not  em- 
ployed. That  is  true;  but  the  exposure  of 
such  liquors  Is  necessarily  implied  in  the  lan- 
guage used.  The  language  is  simply  the  ex- 
pression of  such  necessary  implication,  and  is 
common  in  ordinary  conversation.  Upon  the 
conceded  facts  and  the  statute  under  which 


the  Information  is  drawn,  the  defendant  1» 
not  guilty. 

There  is  error,  and  the  judgment  is  re- 
versed. In  this  opinion  the  other  Judges  con- 
curred. 


LOCKB  T.  KRAUT. 

(Supreme  Court  of  Errors  of  Connecticnt 

June  13,  1912.) 

1.  Evidence    (|   112»)  —  Reixvawct— Valuk 
OF  Services. 

On  an  issue  as  to  what  price  was  agrtti 
upon  for  masonry  work,  testimony  as  to  the 
reasonable  value  of  the  work  was  properly  ad- 
mitted to  enable  the  court  to  determine  whidi 
contention  was  probably  true. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  |§  134,  264-258;   Dec.  Dig.  {  112.*] 

2.  Evidence  (f  99*)— "Rem v art"  Facts. 

One  fact  is  relevant  to  another,  when,  ac- 
cording to  the  common  course  of  events,  the 
existence  of  the  one  taken  alone  or  in  connec- 
tion with  the  other  renders  the  existence  of 
the  other  certain  or  more  probable. 

[Ed.  Mote. — For  othet  cases,  see  Evidence, 
Cent.  Dig.  ||  123,  137-143;    Dec  Dig.  {  99.* 

For  other  definitions)  see  Words  and  Phras- 
es, voL  7,  p.  6062.] 

Appeal  from  Court  of  Common  Pleas,  Fair- 
field County;  Howard  B.  Scott,  Judge. 

Action  by  Thomas  Locke  against  Nathan 
Kraut.  Judgment  for  plaintifF,  and  defend- 
ant appeals.    Affirmed. 

Action  to  recover  a  balance  claimed  to  be 
due  the  plaintiff  on  a  contract  to  perform 
certain  mason  work  for  the  defendant  at  an 
agreed  price.  Judgment  rendered  for  the 
plalntiCt  for  $345.88. 

Robert  O.  De  Forest,  of  Bridgeport,  for 
appellant  Joshua  Meltzer  and  Henry  E. 
Shtinnon,  both  of  Bridgeport,  for  appellee. 

WHEELER,  J.  [1]  The  sole  question  ta 
the  case  relates  to  the  admissibility  of  cer- 
tain evidence  Introduced  by  the  plaintiff  on 
the  trial.  It  was  agreed  on  the  trial  that 
there  was  an  agreed  contract  price  for  the 
work,  and  tliat  such  contract  pMce  should 
govern.  The  plaintiff  contended  that  the 
contract  price  was  $1,600,  if  a  certain  brick 
wall  shown  on  the  plans  should  not  be 
built,  with  an  addition  of  $250  If  it  should 
be  built  The  defendant  contended  that  $1,- 
600  was  the  price  agreed  upon,  including  the 
brick  wall,  and  that  $250  was  to  be  deducted 
from  the  $1,000  if  the  brick  wall  was  not 
built  The  brick  wall  was  eliminated.  The 
plaintiff  entered  upon  and  completed  the  per- 
formance of  his  contract  and  the  damages 
claimed  were  for  the  balance  due  on  the 
contract  price. 

There  were  only  three  persona  present 
when  the  price  was  agreed  upon — the  plain- 
tiff, the  defendant,  and  his  son.  The  plain- 
tiff testified  in  accordance  with  his  conten- 
tion as  related  above.     The  defendant  and 
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his  son  testified  In  accordance  with  the'  de- 
fendant's contention  as  stated,  and  the  de- 
fendant's claim  was  also  support  by  the 
testimony  of  a  disinterested  witness,  who 
testified  that,  soon  after  the  contract  had 
been  made,  be  heard  the  parties  In  conversa- 
tion agree  that  11,000  was  to  Include  the 
price  of  the  brick  wall.  If  It  was  built. 

The  plaintiff  offered  the  testimony  of  three 
expert  witnesses  as  to  what  the  work  In 
question  was  reasonably  worth,  so  as  to  en- 
able the  court  to  determine  which  contention 
was  probably  true.  The  experts  gave  their 
estimates  as  to  what  the  work  was.  reason- 
ably worth  to  do,  based  on  their  own  judg- 
ment and  calculation  of  the  scope  and  com- 
pass of  the  work  after  an  Inspection  of  the 
plans  and  specifications.  There  was  no  claim 
in  the  pleadings  of  a  reasonable  compensa- 
tion for  said  work.  The  defendant  objected 
to  any  such  testimony  being  offered  to  prove 
the  claim  of  the  plaintiff  as  to  what  the  con- 
tract and  agreed  price  for  said  work  actual- 
ly was,  upon  the  grounds  that  such  testi- 
mony was  wholly  Irrelevant  to  the  Issue,  in- 
competent, and  entirely  remote.  The  court 
overruled  said  objection,  and  admitted  the 
evidence  for  the  purpose  for  which  It  was  of- 
fered, and  the  defendant  duly  excepted. 

It  appears  from  the  finding  that  the  court 
was  satisfied  by  the  expert  testimony  that 
$1,600  was  a  reasonable  price  for  a  con- 
tractor to  offer  to  perform  the  work  for.  If 
the  brick  wall  was  not  to  be  included,  and 
that  a  contractor  could  not  carry  out  a  con- 
tract to  Include  the  brick  wall  at  the  price  of 
$1,600  except  at  a  loss.  The  court  upon  all 
the  evidence  decided  that  the  price  agreed 
upon  was  $1,600,  with  the  brick  wall  elim- 
inated, and  the  judgment  Includes  the  $250 
In  dispute. 

The  defendant  claims  that  the  sole  ques- 
tion at  Issue  was  the  agreed  contract  price, 
and  that  it  made  no  difference  what  the 
work  was  reasonably  worth  to  do.  It  is 
clear  that  the  evidence  objected  to  may  have 
determined  the  judgment  rendered.  The 
probability  or  improbability  of  the  truth  of 
the  statement  of  any  witness  in  a  trial  of  a 
case  is  always  a  proper  consideration  for 
judge  or  jury.  Sometimes  a  statement  may 
lie  80  Intrinsically  Improbable  as  to  justify 
an  Inference  of  its  falsity  or  of  a  mistake. 
Its  character  may  be  such,  in  connection 
with  other  relevant  testimony  in  relation  to 
the  existing  circumstances,  as  to  require  its 
rejection  as  unworthy  of  credit  The  pre- 
sumptions or  Inferences  which  arise  from 
the  usual  conduct  of  men  under  the  circum- 
stances of  a  given  situation  are  always  to  be 
noted.  Scarcely  any  case  can  be  determined 
ui)on  the  direct  testimony.  If  the  contention 
of  one  of  the  parties  to  any  transaction  Is 
such  as  would  be  unusual  and  unreasonable 
under  the  circumstances  attending  it,  such 
contention  ought  not  to  obtain  ready  or  full 


credit.  The  motives  or  purposes  which  usu- 
ally more  or  less  control  men  in  their  dealings 
with  each  other  furnish  a  pretty  sure  and 
often  the  only  criterion  of  the  truth  of  the 
statements  they  may  make  In  relation  to 
the  transaction  In  which  they  have  been  en- 
gaged. The  actual  or  market  value  of  an  ar- 
ticle would  Influence  the  buyer  to  obtain  it 
for  not  more  than  that  amount,  and  a  seri- 
ous difference  between  the  actual  value  and 
the  price  alleged  to  have  been  agreed  upon 
would  discredit  the  claim  of  the  party  mak- 
ing the  allegation. 

Substantially  all  the  anthoritiea  appear  to 
support  the  proposition  that  the  hiarket  val- 
ue of  any  article  may  be  received  to  show 
the  probable  price  agreed  upon.  1  Wlgmore 
on  Bvidence,  {  392,  and  cases  cited  in  note. 
There  would  seem  to  be  no  good  ground  for 
holding  that  the  reasonable  price  for  a  con- 
tractor to  offer  to  perform  a  work  should 
not  be  admissible  as  tending  to  show  the 
probability  or  improbability  of  the  alleged 
agreed  price.  This  court  ha^  heretofore  said 
that,  unless  excluded  by  some  rule  or  princi- 
ple of  law,  any  fact  may  be  proven  which 
logically  tends  to  aid  the  trier  In  the  deter- 
mination of  the  Issue.  Belden  v.  Lamb,  17 
Conn.  441;  Plumb  v.  Curtis,  66  Conn.  166.  33 
Atl.  098. 

[2]  One  fact  Is  relevant  to  another,  when, 
according  to  the  common  course  of  events, 
the  existence  of  the  one  taken  alone  or  in 
connection  with  the  other  facts  renders  the 
existence  of  the  other  certain  or  more  proba- 
ble. State  V.  Blake,  69  Conn.  76, 36  AQ.  1019. 
The  actual  value  of  services  may  be  shown 
in  an  action  on  a  contract  of  employment, 
where  there  is  a  direct  conflict  of  evidence 
as  to  the  agreed  rate  of  payment  Richard- 
son V.  McGoldrick,  43  Mich.  477,  6  N.  W.  672. 
On  an  issue  as  to  whether  or  not  a  con- 
tract was  made  as  claimed,  any  evidence 
which  tends  to  render  that  fact  probable  or 
Improbable  is  relevant,  provided,  of  course, 
the  evidence  is  not  otherwise  objectionable. 
3  Encyclopedia  of  Evidence,  pp.  516-518; 
Trull  V.  True,  33  Me.  367;  Nlckerson  v. 
Gould,  82  Me.  512,  20  Atl.  86;  Upton  v.  Win- 
chester, 106  Mass.  330. 

There  is  no  error.  In  this  opinion  the  oth- 
er Judges  concurred. 


HOWE  V.  RAYMOND  et  aL 

(Supreme  Court  of  Errors  of  Connectlcnt 

June  13,  1912.) 

Appeai,  ANn  Ebbob  (|  969*)— Discbetiokabt 

Rule — Ordeb  of  Pboceedings. 

Error  cannot  be  predicated  upon  the 
court's  ruling  permitting  one  of  the  parties  to 
begin  the  introduction  of  evidence  and  open  and 
close  the  argument  where  there  is  not  a  clear 
abuse  of  discretion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig  §§  3845-3848;  Dec.  Dig.  { 
009.*] 
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Appeal  from  Superior  Court,  New  London 
County;   Joel  H.  Reed,  Judge. 

Action  by  Thomas  Howe  against  George 
C.  Raymond  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.    No  error. 

Joseph  T.  Fanning  and  Donald  G.  Per- 
kins, bol  b  of  Norwich,  for  appellants.  Had- 
lal  A.  Hull  and  Charles  Hadlal  Hull,  both 
of  New  London,  for  appellee. 

PER  CURIAM.  This  action  has  been  be- 
fore this  court  upon  a  former  occasion.  74 
Conn.  68,  49  Atl.  854.  The  Issues  presented 
are  there  stated.  Our  examination  of  the 
evidence  received  upon  the  present  trial, 
which  dlfCers  tn  material  particulars  from 
that  presented  upon  the  former,  falls  to 
disclose  that  the  trial  Judge,  who  heard  all 
the  evidence  and  saw  all  the  witnesses,  .In- 
cluding Reynolds,  who  was  not  present  upon 
the  former  occasion,  was  in  error  Ifl  refusing 
to  set  aside  the  verdict. 

The  ruling  of  the  court  which  permitted 
the  plalntifC  to  begin  in  the  introduction  of 
evidence  and  to  open  and  close  the  argu- 
ments was  one  which  ordinarily,  at  least, 
rests  in  the  discretion  of  the  court  The 
rule  upon  the  subject  Is  merely  a  regulation 
for  the  dispatch  of  business,  and  we  have 
never  predicated  error  upon  the  nonobserv- 
ance  of  it,  and  ought  not  to  except  in  a 
clear  case  of  an  abuse  of  discretion  calculat- 
ed to  do  distinct  injustice  to  a  litigant. 
Scott  V.  Hull,  8  Conn.  296,  303;  Weed's  Ap- 
peal, 35  Conn.  452,  453;  Young  v.  Insurance 
Co.,  59  Conn.  41,  44,  22  Atl.  32.  There  is  not 
a  case  which  falls  within  the  exception. 

There  is  no  error. 


OLMSTBAD  y.  OLMSTBAD. 

(Supreme  Court  of  Errors  of  Connecticut. 
June  13,  1912.) 

1.  Divorce    (|   240*)— Aumony— DiflCRKTiON 
OF  Court. 

The  umount  of  alimony  to  be  awarded  a 
wife  obtaining  a  divorce  is  within  the  discre- 
tion of  the  court  within  the  limit  fixed  by  Gen. 
St.  1902,  S  4556,  authorizing  the  court  to  as- 
sign to  a  wife  obtaining  a  divorce  a  part  of 
the  husband's  estate  not  exceeding  one-third, 
and  the  court  in  exercising  its  discretion  must 
consider  the  value  of  the  estate  of  the  hus- 
band, his  income,  age,  health,  and  earning  ca- 
pacity, and  the  nge,  health,  station,  and  sepa- 
rate estate  of  the  wife. 

[Ed.   Note. — For   other    cases,   see    Divorce, 
Cent.  Dig.  |$  675-678,  680;   Dec.  Dig.  {  240.»] 

2.  Divorce    ({  240*)— Alimont— Discretion 
OP  Court. 

Where  the  trial  court  granting  a  divorce 
to  a  wife  found  that  the  value  of  the  husband's 
real  and  personal  estate  was  $11,000  and  that 
$3,500  was  a  reasonable  portion  to  be  assigned 
to  the  wife  as  alimony,  the  court  on  appeal 
could  not  disturb  the  judgment,  in  the  absence 
of  anything  to  show  that  the  court  did  not 
consider  all  the  facts,  including  the  fact  that 
tlie  wife  had  an  estate  worth  $8,000  which  the 


husband  bad  conveyed  to  her  during  the  mar- 
riage. 

[Ed.  Note.— For  other  cases,  see  Divorc*. 
Cent.  Dig.Jl  675-678,  680;   Dec.  Dig.  {  240.'] 

Appeal  from  Superior  Court.  Fairfield 
County;  William  ,S.  Case,  Judge. 

Action  for  divorce,  alimony,  and  the  cus- 
tody of  a  minor  child,  by  Ida  L.  Olmstead 
against  Fernando  C.  Olmstead.  From  a 
Judgment  for  plaintiff,  defendant  an)«&ls- 
Affirmed. 

William  H.  Cable  and  Spotswood  D.  Bow- 
ers, both  of  Danbury,  for  appellant  Ives  i 
Keating,  of  Danbury,  for  appellee. 

RORABACK,  J.  This  was  an  action  for 
divorce  on  the  ground  of  adultery.  The 
plaintiff,  in  addition  to  a  divorce,  claimed 
the  custody  of  two  minor  children  and  ali- 
mony;  one  of  the  children  having  become  of 
age  before  the  trial  in  the  court  below.  Tlie 
defendant  in  his  answer  denied  the  adultery 
and  as  a  special  defense  set  up  condonation. 
The  court  found  the  allegations  of  the  com- 
plaint to  be  true,  granted  the  divorce  to  the 
plaintiff  on  the  ground  of  adultery,  gave  her 
the  custody  of  the  minor  child,  and  found 
that  $3,500  was  a  reasonable  portion  of  the 
defendant's  estate  to  assign  to  the  plaintiff 
as  alimony.  The  superior  court  also  found 
that,  "at  the  time  of  the  bringing  of  this  ac- 
tion, the  defendant  was  the  owner  and  pos- 
sessor of  certain  real  and  personal  estate  of 
the  value  of  at  least  $11,500."  The  facta  are 
not  In  dispute.  The  error  claimed  is  that 
the  record  discloses  that  the  amount  of  ali- 
mony is  excessive  and  that  the  Judgment  iu 
that  respect  should  be  set  aside. 

[1]  Section  4556  of  the  General  Statutes. 
in  effect  when  this  action  was  commenced, 
provides  that:  "The  superior  court  may  as- 
sign to  any  woman  so  divorced  part  of  the 
estate  of  her  husband,  not  exceeding  one- 
third,  may  change  her  name,  and  may  order 
alimony  pendente  lite  to  be  paid  to  the  wife 
in  any  complaint  or  cross-bill  for  divorce 
pending  In  such  court  upon  such  terms  and 
conditions  as  It  shall  deem  advisable."  In 
estimating  the  statutory  allowance  which 
may  be  made  In  actions  like  the  present 
one,  there  is  no  inflexible  standard.  Within 
the  limitation  fixed  by  statute,  the  amount 
to  be  allowed  is  a  matter  within  the  discre- 
tion of  the  superior  court  It  should  be  regu- 
lated by  a  number  of  circumstances  that  may 
be  considered.  Among  these  is  the  amount 
of  the  estate  of  the  husband,  his  income,  his 
age,  health,  and  earning  capacity;  the  age, 
health,  station,  and  separate  estate  of  the 
wife.  While  the  trial  court  in  making  a  de- 
termluation  as  to  the  allowance  to  the  wife 
Is  bound  to  consider  these  and  other  relevant 
circumstances,  yet  it  is  nevertheless  clothed 
with  a  wide  discretion.  Stapleberg  v  Staple- 
berg,  77  Conn.  81,  38,  68  Atl.  233. 

[2]  The  defendant  contends  that  It  appears 
from  the  record  that  the  superior  court,  la 
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estimating  th«  allowance  made  to  tbe  plain- 
tiff, erred  In  not  properly  regarding  certain 
important  facts  In  reaching  the  conclusions 
complained  of.  The  facts  which  the  defend- 
ant points  out  Id  his  reason  of  appeal  ere  as 
follows:  That  an  action  has  been  pending 
against  the  defendant  in  the  superior  court 
of  Fairfield  county  for  about  six  years  In 
which  he  contends  that  the  alleged  claim  is 
groundless;  that  there  Is  a  cloud  upon  the 
title  of  a  portion  of  the  defendant's  real  es- 
tate; and  that  It  also  appears  that  the  plain- 
tiff has  property  of  the  value  of  about 
18,000,  which  the  defendant  conveyed  to  her 
during  their  married  life.  It  cannot  be  fair- 
ly said  that  It  appears  from  the  record  that 
.-ill  of  these  matters  were  not  fully  consider- 
ed and  passed  upon  by  the  court  below  In 
mnklng  an  allowance  to  the  plaintiff.  The 
finding  does  not  disclose  in  detail  how  these 
various  Items  were  regarded  by  the  trial 
court  In  reaching  Its  decision.  The  court 
found  that  the  value  of  the  defendant's  real 
and  personal  property  was  about  $11,000,  and 
that  ^,500  is  a  reasonable  portion  of  the  de- 
fendant's estate  to  assign  to  the  plaintiff. 
This  amoimt  does  not  exceed  the  limit  fixed 
by  statute.  We  cannot  interfere  with  this 
decision  unless  it  affirmatively  appears  that 
there  is  an  abuse  of  the  discretion  reposed  in 
the  superior  court    This  does  not  appear. 

There  is  no  error.    The  other  Judges  con- 
curred. 


TOWN  OF  NOBWALK  v.  PODMORE  et  al. 

(Supreme  Court  of  Krrois  of  Connecticut. 

June  13,  1912.) 

Eminent  Doiiain  (S  9*)— Poweb  to  Pboceed 

— Statutes— CoNSTBUcnoN. 

16  Sp.  Laws,  p.  490,  which  gives  a  com- 
mittee power  to  construct  a  bridge  in  the  town 
of  Norwalk  and  to  acquire  the  necesgary  lands, 
etc..  gives  the  committee  power  to  institute  a 
proceeding  as  agents  of  the  town  to  condemn 
the  necessary  land. 

[Ed.  Note. — For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  \i  27-34;   Dec.  Dig.  g  9.*] 

Appeal  from  Superior  Court,  Fairfield 
County ;  William  S.  Case,  Judge. 

Application  by  the  Town  of  Norwalk  to 
assess  damages  sustained  by  Kate  H.  Pod- 
more  and  others  through  a  taking  of  lands 
for  bridge  and  park  purposes.  Judgment 
dismissing  the  application,  and  applicant  ap- 
peals.   Reversed  and  remanded. 

John  J.  Walsh,  of  Norwalk,  for  appellant. 
John  C.  Chamberlain,  of  Bridgeport,  and  Leo 
Davis,  of  Norwalk,  for  appellees. 

THAYER,  J.  This  is  an  application  by 
the  town  of  Norwalk  for  the  appointment  of 
a  committee  to  assess  the  defendants'  dam- 
ages for  land  taken  for  bridge  and  park 
purposes.  The  land  taken  is  within  a  lay- 
out of  the  bridge  and  park  referred  to  in 
an  act  of  the  legislature  entitled  "An  act 


concerning  a  new  Washington  street  bridge 
and  park  In  the  town  of  Norwalk  and  tbe  is- 
sue of  bonds  therefor."  Special  Laws,  1911, 
p.  490.  The  application  was  brought  by  the 
bridge  construction  committee  as  agents  and 
committee  of  the  town,  and  alleges  that  the 
town,  acting  by  them  as  its  agents  and  com- 
mittee, has  been  unable  to  agree  with  the  de- 
fendants as  to  tbe  damage  sustained  by  them 
by  the  layout  of  the  bridge  and  park,  within 
which  tbe  defendants*  land  Is  Included  and 
for  which  it  is  required.  A  motion  to  dis- 
miss tbe  application,  upon  the  ground  that 
the  only  authority  to  make  such  an  applica- 
tion is  vested  In  the  selectmen  of  the  town, 
and  that  the  bridge  construction  committee 
possess  no  power  in  the  matter  of  condemn- 
ing land  for  the  uses  of  said  bridge  or  its  ap- 
proaches, was  granted  by  ^he  Judge  to  whom 
the  application  was  made. 

The  only  question  raised  by  the  appeal  is 
whether  the  bridge  commissioners  have  the 
power  to  act  as  agent  for  the  town  in  a  pro- 
ceeding of  this  character  to  take  land  for 
the  bridge  or  its  approaches.  That  they 
have  such  power  where  the  land  taken  is  for 
the  park  is  not  questioned. 

The  act  in  question  empowers  the  town  of 
Norwalk  to  construct  an  expensive  draw- 
bridge, with  approaches  thereto,  over  Nor- 
walk river  in  place  of  an  existing  bridge  and 
to  acquire  and  own  the  land  therefor;  also, 
to  establish,  lay  out,  Improve,  and  maintain 
a  park,  and  to  acquire  and  own  the  land 
therefor,  being  land  which  is  described  In 
tbe  act  and  which  adjoins  the  bridge  and  its 
approaches.  It  Is  provided  in  section  2  that 
"in  case  the  town  of  Norwalk  cannot  agree 
with  the  claimants  or  the  owners  of  land  or 
buildings  within  the  limits  of  the  layout  of 
said  bridge,  or  the  approaches  thereto,  as 
finally  adopted,  or  said  park,  or  can  agree 
with  some  and  not  with  others,  as  afore- 
said, said  town  may  proceed  to  condemn  the 
land  or  buildings  within  said  layout  and 
said  park  in  accordance  with  the  provisions 
of  tbe  statutes  relating  to  tbe  condemnation 
of  lands  for  highway  purposes." 

Section  5  provides  that  the  "bridge  con- 
struction committee  and  their  successors, 
shall  be  the  sole  agents  and  committee  of  the 
town  •  •  •  with  full  power  to  construct 
said  bridge  and  its  approaches  *  *  *  and 
may  acquire,  for  the  use  of  the  town  or 
for  the  use  of  the  contractor,  lands  or  rights 
for  a  deviation  bridge  for  tbe  temporary  ac- 
commodation of  travel.  •  •  •  And  said 
committee  shall  be  the  sole  agent  of  tbe 
town  ■  for  acquiring  the  property  and  the 
rights  for  said  park  *  •  •  and  may  sell 
and  dispose  of  the  present  bridge  and  draw, 
and  all  buildings  on  land  acquired  for  said 
bridge  or  park,  and,  subject  to  tbe  provi- 
sions of  the  act,  may  prescribe  the  form  and 
conditions  of  said  Improvement  bonds  pro^ 
vided  for  by  the  act  to  determine  the  rate  of 
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interest  which  they  shall  bear,  and  may  sell 
the  same,  depositing  the  proceeds  thereof 
with  the  treasurer  of  said  town  and  may 
make  payment,  out  of  the  proceeds  of  said 
Improvement  bonds,  from  time  to  time,  by 
Its  orders  upon  the  town  treasurer,  for  any 
of  the  expense  of  said  work  •  •  ♦  and 
may  authorize  and  perform  all  things  inci- 
dental to  said  work;  and  the  orders  of  said 
committee  upon  the  treasurer  of  the  town 
shall  be  honored  and  paid  by  said  treasurer 
as  though  the  same  were  made  by  the  se- 
lectmen of  said  town,  and  all  powers  of  the 
selectmen  concerning  said  bridge  or  said 
park,  or  the-  appurtenances  thereof,  or  the 
Issue  of  said  bonds,,  are  hereby  suspended 
until  said  public  works  are  completed  under 
the  direction  of  said  bridge  construction  com- 
mittee, and  open  for  public  use." 

The  seventh  section  provides  that  "said 
bridge  construction  committee  shall,  during 
its  continuance  In  office,  •  •  *  have  sole 
control  of  all  litigation  by  or  on  behalf  of  or 
against  the  town,  concerning  all  matters  con- 
nected with  the  construction  and  mainte- 
nance of  such  bridge,  deviation  bridge,  park, 
and  docks,  the  issue  and  sale  of  said  bonds, 
and  the  payment  of  all  obligations  of  the 
town  concerning  the  construction  and  main- 
tenance of  the  same,  or  any  of  them,  and 
concerning  all  liabilities  of  the  town  relative 
thereto,  to  the  exclusion  of  ail  other  author- 
ities and  of  all  other  officers  or  agents  of 
the  town." 

Section  9  reads:  "Said  bridge  and  park 
are  hereby  declared  to  be  of  public  use  and 
necessity,  and  the  said  new  bridge  la  hereby 
established  and  laid  out  according  to  the 
layout  of  the  same  heretofore  made  by  the 
selectmen  of  the  town,  now  on  file  In  the 
town  clerk's  office,  and  the  said  park  is  here- 
by established  and  laid  out  with  the  bounda- 
ries herein  described." 

It  thus  appears  that,  at  the  time  the  act 
was  passed,  a  layout  for  the  bridge  In  ques- 
tion had  already  been  made  and  was  estab- 
lished by  the  act  as  being  of  public  use  and 
necessity,  and  that  the  park  was  also  estab- 
lished with  the  boundaries  stated  in  the  act. 
It  was  a  large  public  improvement,  the  act 
authorizing  an  issue  of  bonds  to  the  amount 
of  1250,000  by  the  town  to  pay  for  it  It 
was  not  an  ordinary  work  of  the  town, 
such  as  falls  within  the  usual  duties  of  its 
selectmen,  but  was  extraordinary  and  not 
likely  to  be  completed  within  the  official 
term  of  the  existing  board  of  selectmen. 
The  act  expresses  the  purpose  to  remove 
this  entire  matter  relating  to  the  bridge  and 
park  from  the  agency  of  the  selectmen  and 
place  it  in  charge  of  a  special  committee 
which  is  named  in  the  act. 

Selectmen  in  laying  out  a  highway  act  as 
agents  of  the  law,  but  in  proceedings  to  de- 
termine the  amount  of  the  town's  liability 
for  the  land  taken  they  act  as  agents  of  the 
town.  Mallory  v.  Huntington,  64  Conn.  88, 
101,  20  Atl.  245.   The  Legislature,  by  the  sec- 


tions of  the  act  quoted,  took  away  from  the 
selectmen,  and  suspended,  all  their  powers 
to  act  for  the  town  of  Norwalk  concemiog 
the  bridge  or  park  until  the  work  shall  bt 
completed  and  open  for  public  use.  Wliat 
remained  to  be  done  after  the  act  was  pass- 
ed was  to  acquire  title  to  the  land  within  tlie 
layouts  and  construct  the  contemplated 
worlus.  It  Is  true  that  the  power  to  acquire 
land  for  the  new  bridge  is  not  in  terms  given 
to  the  bridge  committee,  while  power  to  a^ 
quire  land  for  the  park  and  for  the  devlatioo 
bridge  is;  but  they  were  appointed  sole 
agent  and  committee  for  the  town  to  con- 
struct the  bridge  and  its  approaches  and  giv- 
en power  to  authorize  and  perform  all 
things  incidental  to  the  work.  The  acqair- 
ing  title  to  the  land  was  incidental  to  the 
other  work,  for  the  latter  could  not  proceed 
untU  the  land  was  acquired.  It  is  said  tbat, 
as  the  power  to  institute  proceedings  to  ac- 
quire title  to  the  land  is  not  expressly  glvoi 
to  the  committee,  it  remains  with  the  select- 
men, and  that  they  were  the  proper  parties 
to  make  this  application.  But  all  their  pow- 
ers concerning  the  bridge  or  the  park  or  the 
approaches  are  expressly  suspended  and 
thus  taken  away.  It  seems  clear  that  the 
legislative  intent  was  to  give  to  the  commit- 
tee the  powers  thus  taken  from  the  select- 
men. 

It  is  said  that  in  condemning  land  for 
highway  purposes  the  General  Statutes  make 
it  the  duty  of  the  selectmen  to  make  the  ap- 
plication for  appointment  of  the  committee, 
and  that,  If  there  is  nothing  in  the  act  in 
question  which  takes  their  powers  away  and 
confers  them  upon  the  committee,  the  power 
remains  In  the  selectmen.  We  think,  as  al- 
ready indicated,  that  the  act  takes  away  this 
power  from  the  selectmen  and  confers  It  np- 
on  the  committee.  For  the  ascertainment  of 
damages  for  the  taking  of  land,  the  public 
statutes  provide  a  different  process  where 
the  land  is  taken  for  a  park  from  that  pro- 
vided where  It  is  taken  for  a  highway:  the 
former  case  being  governed  by  Public  Acts 
of  1007,  c.  121,  and  Oeneral  SUtutes,  H  4109. 
4110;  and  the  latter  by  General  Statutes,  | 
2054.  The  applications  are  to  be  made  to 
different  tribunals.  By  the  provisions  of 
section  2  of  the  act  now  under  considera- 
tion, the  application  in  both  cases  is  to  be 
made  as  in  the  case  of  taking  land  for  high- 
ways, thus  avoiding  two  proceedings,  where, 
as  In  the  present  ease,  a  defendant's  land  is 
taken  in  part  for  park  and  in  part  for  high- 
way purposes. 

With  full  powers  given  to  the  committee 
to  conduct  the  litigation  after  the  applica- 
tion has  been  made,  no  reason  appears  why 
the  power  to  make  the  application  should 
be  left  In  other  hands. 

There  was  error  in  dismissing  the  applica- 
tion, and  the  cause  is  remanded  for  further 
proceedings  according  to  law.  The  other 
Judges  concurred. 


Digitized  by  VjOOQ IC 


Cooai) 


MESSINGER  v.  NEW  YORK,  N.  H.  A  H.  R.  CO. 


631 


MESSINOIIB  T.  NEW  YORK,  N.  H.  &  H. 
E.  CO. 

(Supreme  Conrt  of  Errors  of  Conoecticttt 
June  13,  1912.) 

1.  Mastkb  and  Servant  ({  190*)— Fellow 
Sebvants  —  Opekation  or  Uailboad — En- 
ploy£  in  Ohabob  or  Rbpaib  Gang. 

An  employe  of  a  railroad  company  and 
those  under  his  charge  engaged  in  repairing 
tracks  are  fellow  servants. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  449-474;  Dec  Dig.  i 
190.*J 

2.  Masteb  and  Servant  ({  137*)— Actions 
FOB  Injuries  —  Neouoence  or  Fellow 
Servant. 

Where  a  fellow  servant  in  charge  of  plain* 
tiff's  intestate,  a  track  repairer  on  track  2, 
whose  daty  it  was  to  give  notice  of  an  ap- 
proaching train  or  engine  on  tracks  1  and  4, 
left  the  men  for  a  short  time,  warning  them  to 
be  on  their  guard  against  tra£Bc  on  track  1, 
which  was  used  during  the  repair  of  track  2, 
his  condi^ct  as  to  plaintiff's  intestate  killed  by 
an  engine  on  track  2  was  not  negligent. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  269,  270,  273,  274,  277, 
278;   Dec  Dig.  i  Isf.*] 

3.  Masteb  and.  Servant  (J  198*)- Fellow 
Servants— Operation  or  Railroads— En- 
gineer AND  Track  Repairer. 

An  engineer  was  a  fellow  servant  of  a 
track  repairer,  whose  contract  of  employment 
inclnded  his-  own  responsibility  for  the  negli- 
gence of  his  fellow  servants. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dif.  H  493-614;  Dec.  Dig.  i 
198.*] 

A.  Master  and  Servant  ({  137*)— Action 
FOB  Injuries  —  Negligence  or  Fellow 
Servant. 

An  engineer  backing  his  engine  down  upon 

a  track  repairer  without  ringing  his  bell  was 

negligent,  and  that  this  method  of  backing  his 

«ngine  was  the  one  customarily  used  at  that 

point  did  not  alter  the  case. 
[Ed.  Note. — For  other  cases,  see  Master  and 

Servant.  Cent.  Dig.  K  269,  270,  273.  274,  277, 

278;   Dec  Dig.  {  137.*] 

5.  Master  and  Servant  ({  137*)— Fellow 
Servants  —  Railroads  —  Negligence  or 
Master. 

A  railroad  company  which  knowingly  per- 
mits an  engineer  to  run  his  engine  in  a  reck- 
less manner,  liable  to  cause  injury  to  others,  is 
itself  guilty  of  negligence  in  failing  to  use  rea- 
sonable care  to  guard  against  the  habitual  neg- 
ligence of  such  employ^. 

[Bid.  Note.— For  other  cases,  see  Master  and 
errant.  Cent.  Dig.  H  269,  270,  273,  274,  277, 
278;   Dec  Dig.  f  lS7.*] 

^  NEOuesNCB  ({  119*)— Action  roB  Inju- 
ries—Pleading AND  Issues. 

In  an  action  for  personal  injuries,  a  ground 

■of  negligence  not  set  out  in  the  complaint  is 

not  in  isBoe. 
[Ed.  Note.— For  other  cases,  see  Negligence, 

Cent.  Dig.  H  200-216;  Dec  Dig.  {  119.*1 

7.  Master  and  Servant  <f  266*)— Action 
FOB     In  JUBIBS  —  Pbbsumptions  —  PEHroBM- 

ANCE  or  Duty. 

Where  a  railroad  towferman  acts  on  tele- 
graphic or  general  orders  from  some  one  in 
charge  of  the  track  and  the  operation  of  en- 
gines at  that  point,  the  presumption  is,  in  the 


absence  of  evidence  to  the  contrary,  that  he 
did  his  duty  and  acted  within  his  orders. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {|  877-908,  956;  Dec  Dig. 
1266.*] 

8.  Master  and  Servant  (|  198*)— Fellow 
Sehvants— Dutt  of  Master. 

Whether  a  towerman  acted  directly  for 
the  master  or  through  the  order  of  one  acting 
for  the  master,  the  duty  involved  in  the  con- 
trol of  tracks  and  switches  was  that  of  the 
master. 

[Eld.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {§  493-614;    Dec  Dig.  i 

9.  Master  and  Servant  (§  159*)— Fellow 
Servants— Extent  op  Rule. 

The  fellow-servant  defense  is  available 
only  against  the  personal  negligence  of  a  fel- 
low servant  but  is  never  against  injuries  re- 
sulting from  a  breach  of  the  master's  duty. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {i  318-325;  Dec  Dig.  { 
159.*] 

10.  Master  and  Servant  (§  112*)— Master's 
liiABiLiTT— Sale  Place  to  Work— Rail- 
boad  Track. 

A  railroad  company  is  bound  to  exercise 
reasonable  care  to  give  a  track  repairer  a  rea- 
sonably safe  place  in  which  to  work,  in  view  of 
its  character  and  the  dangers  attendant  up- 
on it 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  213,  218-223;  Dec  Dig. 
1112.*] 

11.  Master  and  Servant  (|  203*)— Assump- 
tion of  Risk— Extent. 

A  servant  assumes,  as  a  part  of  his  con- 
tract of  employment,  the  risks  ordinarily  inci- 
dent to  it;  but  he  does  not  assume  extraordi- 
nary risks. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ii  538-543;  Dec  Dig.  { 
203.*] 

12.  Master  and  Servant  (§  150*)— Warning 
to  Servant— Track  Repairer— Notice. 

Where  a  track  repairer  was  put  at  work 
upon  a  track  on  which  tra£Sc  had  been  sus- 
pended, and  where  he  might  reasonably  have 
assumed  that  traffic  would  not  be  renewed  un- 
til the  track  had  been  repaired,  so  that  he  was 
at  work  in  a  place  of  safety,  tne  master's  fail- 
ure to  give  him  notice  that  the  track  had  be- 
come dangerous  by  reason  of  the  resumption 
of  traffic  before  completion  of  the  repairs  was 
a  breach  of  his  duty  to  furnish  a  safe  place  to 
work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  297,  299-302,  806-307; 
Dec.  Dig.  S  150.*] 

13.  Master  and  Servant  ({  161*)— Warning 
Servant— Delboation  of  Duty. 

The  duty  of  warning  a  servant  of  the  dan- 
ger of  his  place  of  work  must  be  performed  by 
the  master,  and  cannot  be  delegated. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  I  298;   Dec  Dig.  f  161.*] 

14.  Master  and  Servant  ({  217*)— Assump- 
tion OF  Risk— Extraordinabt  Risk. 

A  track  repairer  at  work  on  a  track  on 
which  traffic  had  been  suspended  did  not  as- 
sume the  risk  of  danger  from  the  resumption 
of  traffic  thereon  before  completion  of  the  re- 
pairs without  notice  to  him. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  674-600;  Dec  Dig.  i 
217.*] 
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15.  Master  and  Servant  ({  276*) — AonoN 
fob  injurib8— somcikkoy  of  bvidbncb— 
Pboxiuate  Cause. 

Evideoce  in  an  action  by  track  repairer 
for  personal  injuries  held  to  show  that  the 
master's  failure  to  warn  him  of  the  danger  of 
his  place  of  work  was  either  the  proximate  or 
a  proximate  cause  of  bis  injury. 

[Bid.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §|  950-952,  954,  959.  970, 
976;   Dec.  Dig.  §  276.  •] 

16.  Masteb  and  Sebvant  (8  201*)— Liabil- 
ity OF  Masteb— Fellow  Sebvantb— Com- 
bined Neolioence  of  Masteb  and  Fel- 
low Sebvant. 

The  master  is  liable  for  an  injury  result- 
ing from  the  combined  negligence  of  himself 
and  a  fellow  servant  of  the  injured  servant. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  515-534;  Dec.  Dig.  { 
201.*] 

17.  Masteb  and  Sebvant  ((  293*)— Action 
roK  Injubieb  —  Instbuction— Application 
TO  Issues. 

In  an  action  against  a  railroad  for  per- 
sonal injuries,  where  the  master  was  negligent 
in  failing  to  furnish  a  reasonably  safe  place  to 
work,  and  this  was  a  proximate  cause  of  in- 
jury, an  instruction  confining  the  issue  to  that 
sTngle  ground  of  negligence  without  discussing 
the  relation  of  the  feUow  servant  doctrine  to 
an  engineer  and  towerman  was  proper. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  1148-U61;  Dec.  Dig.  I 
293.*] 

18.  Masteb  and  Sebvant  ({  293*)— Actioit 
FOB  Injubies— Instbuctions— Ambiquitt. 

An  instruction  in  an  action  for  the  death 
of  a  track  repairer  that  defendant  was  bound 
to  provide  him  with  a  reasonably  safe  place  to 
work,  and  that  if  an  engine  was  turned  on  the 
track  where  he  was  at  work  without  his  knowl- 
edge, and  bis  own  negligence  did  not  contribute 
to  bis  injury,  and  the  proximate  cause  was  a 
failure  to  warn  him  of  the  approach  of  the 
engine  plaintiff  could  recover^  was  not  objec- 
tionable for  ambiguity,  since  it  instructed  that 
the  jury  might  find  that  the  assumed  facts  con- 
stituted negligence  on  the  part  of  defendant 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  $g  1148-1161;  Dec.  Dig. 
{  293.*] 

19.  Masteb  and  Sebvant  (§  293*)— Action 
FOR     Injuries  —  Instruction  —  Inconsist- 

ENCT. 

Nor  was  the  instruction  objectionable  as 
inconsistent. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §f  1148-1161;  Dec.  Dig. 
8  293.*] 

20.  Trial  (|  194*)— Action  fob  Injuries— In- 
stbuctions—Negligence. 

Where  the  court,  in  an  instruction  on 
negligence,  determines  under  a  finding  to  be 
made  by  the  jury  the  standard  of  duty  of  the 
defendant  master,  and  does  not  determine  the 
conduct  of  the  defendant  in  the  case,  but  leaves 
it  to  be  fonnd  by  the  jury,  the  instruction  does 
not  invade  the  province  of  the  jury. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  18  413,  439-141,  446-454,  456-106;  Dec. 
Dig.  I  194.*] 

21.  Master  and  Servant  (|  281*)— Action 
fob  Injuries— Sufficiency  of  Evidence— 
Contributory  Negligence. 

Evidence  in  an  action  for  personal  injuries 
held  Bufficipnt  to  show  that  deceased  was  free 
from  contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  81  987-906;  Dec.  Dig.  8 
281.*] 


Appeal  from  Superior  Court,  Fairfield 
County:   Milton  A.  Sbumway,  Judge. 

Action  by  George  W.  Messinger,  adminis- 
trator of  Paul  Yasensky,  deceased,  against 
the  New  York,  New  Haven  &  Hartford  Eall- 
road  Company.  Judgment  for  plaintiff  for 
$2,500,  and  defendant  appeals.    Affirmed. 

Action  to  recover  damages  for  negligence 
resulting  in  the  death  of  plalntlfTs  Intestate. 

J.  F.  Berry,  of  New  Haven,  for  appellant 
Homer  S.  Cummlngs  and  Charles  D.  Lock- 
wood,    both   of   Stamford,   and  Adelbert  A     I 
Skeel,    for   appellee.  I 

WHEELER,  J.  At  the  dose  of  the  plaln- 
tlfT's  evidence  the  defendant  rested.  The  ! 
jury  might  reasonably  have  found  upon  the 
evidence  submitted  the  following  facts.  In- 
deed, the  record  would  seem  to  Indicate  that  i 
any  other  finding  would  have  been  unreason- 
able: 

The  defendant  operates  Its  railroad  at 
Stamford  over  four  main  parallel  tracks 
running  east  and  west,  and  numbered  from 
north  to  south  3,  1,  2,  and  4.  Passenger 
trains  from  the  east  as  a  rule  come  in  over 
track  8  at  or  near  the  west -bound  Stamford 
station,  where  the  steam  engine  is  cnt  off 
and  replaced  by  an  electric  motor.  The  en- 
gine 80  cut  off  runs  westerly  to  a  point  about 
200  feet  west  of  crossovers  or  switches  to 
the  said  four  tracks,  and  then  backs  in  an 
easterly  direction,  customarily  passing  by 
the  crossover  to  track  2,  and  thence  to  tbe 
railroad  yard.  The  crossovers  are  within 
,the  view  of,  and  under  the  control  of,  a  tow- 
erman located  in  a  signal  tower  In  front  of 
said  switches  and  about  35  feet  distant  from 
the  crossover  at  track  2.  The  towerman 
determines  upon  which  track  to  run  the  en- 
gine to  the  yard,  and  by  levers  throws  either 
switch  and  turns  the  engine  onto  either  of 
the  four  tracks.  The  act  of  throwing  tbe 
switches  Is  the  same  in  kind  ea  the  work 
performed  by  switchmen  upon  the  ground. 
The  engine  if  thrown  on  tracks  3  and  1  would 
be  against  traffic,  whereas,  if  on  tracks  2 
and  4,  would  be  with  the  traffic.  There  had 
l>een  a  wreck  on  track  2  at  about  tbe  pohit 
of  the  crossover  to  track  2,  necessitating  con- 
siderable repairs,  and  compelling  a  cessation 
of  traffic  over  trade  2  until  these  repaiis 
had  been  completed. 

Tbe  deceased,  an  employ^  of  defendant,  be- 
gan work  with  other  employes  at  this  point 
about  4  o'clock  on  the  morning  of  February 
11,  1909.  A  part  of  the  gang  finished  their 
work  about  11  o'clock  In  the  morning,  and 
the  deceased  and  Tucker  were  left  to  finish 
the  work  under  the  direction  of  Qulnn,  an 
assistant  foreman.  They  worked  until  11:30 
a.  m.,  when  they  went  to  dinner  and  re- 
turned to  work  at  12:45  p.  m.  Quinu  left 
these  men  about  five  minutes  before  tbe  ac- 
cident occurred  upon  a  necessary  errand, 
going  near  the  signal  tower,  saying  to  tbe- 


•For  other  case*  see  came  topic  and  sei'tlon  NCMBER  In  Dec.  Dig.  t  Am.  Dig.  Key  No.  Series  ft  Rep'r  lodeiei 

Digitized  by  CjOOQIC 


Conn.) 


MESSINGER  v  WSW  YORK.  N.  H.  4  H  R.  CO 


633 


men  as  he  left  "IxMk.  oot  on  track  1." 
Track  1  was  the  only  track  over  which  the 
engines  had  passed  to  the  yard  during  the 
time  track  2  bad  been  ont  of  commission 
and  -while  these  men  were  working  there. 
Track  2  had  been  repaired  Jnst  prior  to  the 
accident  so  that  trains  could  have  been  run 
over  it,  but  the  work  of  necessary  repair 
had  not  yet  been  finished.  Shortly  before 
the  accident,  a  train  had  come  from  the  east 
over  track  3,  stopped  at  the  west-bound  sta- 
tion, and  the  engine  had  been  detached  and 
run  westerly  to  a  point  Just  west  of  where 
the  crossover  comes  into  track  3,  being  about 
200  feet  from  where  the  men  were  working, 
and  backed  over  the  crossover  to  track  2, 
with  the  tender  ahead  at  a  rapid  speed,  with- 
out ringing  the  bell  or  sounding  the  whistle, 
and  run  into  the  deceased  about  1:10  p.  m. 
Tucker  and  the  deceased  were  then  engag- 
ed in  tightening  the  switch  bolts  at  the  point 
of  the  switch  of  No.  2  track.  Both  were 
kneeling  down,  with  their  eyes  and  attention 
upon  their  work.  Tucker  faced  tracks  1  and 
3.  and  the  deceased  faced  away  from  tracks 

1  and  3,  and  towards  the  tower,  having, 
therefore  his  back  towards  the  approaching 
engine.  This  was  the  first  engine  which  had 
passed  over  track  2  since  the  wreck.  Tucker 
facing  the  approaching  engine  did  not  see 
it  go  west  on  track  3,  but  saw  it  when  It 
stopped  west  of  the  crossover,  and  expected 
it  woold  come  east,  as  had  been  the  custom, 
over  track  1.  He  felt  the  rail  shake,  and 
looked  up  and  saw  the  engine  about  20  feet 
away,  and  shouted  to  the  deceased,  "Look 
out,  Paul,"  and  barely  bad  time  to  escape. 
The  deceased  did  not  see  the  engine  go 
west  on  track  3,  nor  see  it  as  it  stopped, 
and  did  not  know  of  its  approach  untU  warn- 
ed by  Tucker  when  it  was  too  late  to  es- 
cape. The  deceased  expected,  as  did  Qulnn, 
all  engines  backing  to  the  east  would  go  on 
track  1  untU  the  repairs  were  completed. 
No  one  bad  warned  the  deceased  or  Tucker 
or  Qulnn  that  track  2  liad  been  put  in  com- 
mission.   The  switch  was  thrown  for  track 

2  some  time  after  Tucker  and  the  deceased 
returned  from  dinner.  Had  there  been  no 
unusual  noise  at  the  time,  tney  could  have 
heard  the  switch  when  thrown.  They  did 
not  bear  it,  and  did  not  know  it  had  been 
thrown,  until  they  saw  the  engine  upon  them. 
Because  of  the  obstruction  of  the  tender  the 
engineer  could  not  see  the  deceased  or 
Tucker.  It  was  not  the  custom  for  the  en- 
gineer to  ring  the  bell  or.  blow  the  whistle 
of  the  engine  when  backing  it  across  these 
crossovers  into  the  railroad  yard. 

The  deceased  was  an  experienced  section- 
man  and  track  walker  and  knew  about  the 
repair  of  tracks,  which  was  a  part  of  his 
duties.  His  work  Included  the  point  of  the 
accident.  In  his  work  of  repair  upon  tracks 
open  to  traffic  it  wa8  his  duty  to  watch  for 
approaching  trains,  and  get  out  of  their  way 
when  lie  saw  them  approaching. 


The  substantial  errors  upon  which  the  ap- 
peal rests  may  be  thus  summarized:  The  de- 
fendant claims  that  the  only  negligence 
which  the  plaintiff  can  rely  upon  on  the 
evidence  is  that  of  fellow  servants,  for  which 
the  defendant  is  not  responsible,  and  that 
upon  the  evidence  the  deceased  was  as  mat- 
ter of  law  guilty  of  contributory  negligence. 
And  therefore  it  insists  the  motion  to  direct 
a  verdict  and  that  to  set  aside  the  verdict 
should  have  been  granted.  It  further  insists 
that  the  court's  refusal  to  charge  that  the 
plaintiff  could  not  recover  for  the  negligence 
of  Quinu,  of  the  engineer,  and  of  the  tower- 
man,  or  for  their  combined  negligence  was 
error,  since  they  were  fellow  servants  with 
the  deceased,  and  that  the  court  erred  in 
falling  to  adequately  charge  the  jury  upon 
whether  the  negligence  proven  was  that  of 
the  defendant,  or  ot  persons  who  occupied 
the  position  of  fellow  servants  to  the  de- 
ceased. 

The  grounds  of  negligence  set  forth  in  the 
complaint  are:  (a)  Th^  negligence  of  the 
defendant  in  falling  to  warn  the  deceased  of 
the  approach  of  the  locomotive,  (b)  The 
negligence  of  Quinn  in  leaving  the  deceased 
at  work  with  no  one  to  warn  him.  (c)  The 
negligence  of  the  engineer  in  backing  Ids  en- 
gine upon  the  deceased  without  keeping  a 
lookout  and  without  ringing  his  bell.  (d> 
The  negligence  of  the  towerman  in  sending 
the  engine  on  track  2  when  he  knew,  or 
ought  to  have  known,  that  the  deceased  was- 
at  work  on  that  track. 

[1, 2]  Assuming  the  Jury  to  have  found  the 
facts  as  we  state  them,  Qulnn  was  In  ctiarge 
of  these  men  and  under  our  decisions  a  fel- 
low servant  of  theirs.  A  part  of  bis  duty 
was  to  give  them  notice  of  an  approaching 
train  or  engine  on  tracks  1  or  4.  He  had 
no  duty  to  guard  against  a  train  or  engine 
on  track  2  while  that  track  was  in  disuse, 
since  be  had  no  reason  to  expect  the  engine 
to  back  down  on  track  2  until  the  track  was 
again  in  commission.  He  had  but  Just  left 
the  men,  having  warned  them  to  be  on  their 
guard  against  traffic  on  track  1,  which  was 
the  track  upon  which  engines  had  backed 
down  during  the  repairs  to  track  2.  He  was 
away  temporarily  upon  a  necessary  errand, 
and  we  think  his  conduct  could  not  under 
the  circumstances  be  held  to  be  negligent  or 
the  proximate  cause  of  the  injury  to  the  de- 
ceased. 

[3]  The  engineer  was  likewise  a  fellow 
servant  of  the  deceased,  whose  contract  of 
employment  included  his  own  reBponsibllity 
for  the  negligence  of  his  coservants. 

[4]  The  engineer  In  backing  his  engine  up- 
on the  deceased  without  ringing  his  bell  was 
clearly  negligent,  and  this  was  a  proximate 
cause  contributing  to  the  injury  to  the  de- 
ceased. That  this  method  of  backing  his 
engine  was  the  one  customarily  used  at  this 
point  does  not  relieve  his  negligence,  but 
rather  tends  strongly  to  brhig  home  to  his 
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principal  tbe  knowledge  of  his  customary 
■negligence. 

[5]  A  railroad  company  which  knowingly 
pefrnilts  an  engineer  to  run  his  engine  In  a 
reckless  manner  liable  to  cause  Injury  to 
others  Is  Itself  guilty  of  negligence  In  falling 
to  use  reasonable  care  to  guard  against  tbe 
habitual  negligence  of  Its  employ^  known  to 
It.  Furlong,  Adm'r,  v.  N.  Y..  N.  H.  &  H.  R. 
Co.,  83  Conn.  568,  78  Atl.  489,  21  Ann.  Cas. 
937.  Such  negligence  Is  that  of  the  com- 
pany, against  which  the  fellow  servant  doc- 
trine is  no  defense. 

[(]  As  the  complaint  does  not  rest  upon 
this  ground  of  negligence,  It  was  not  before 
the  jury,  and  can  afford  no  support  to  the 
Judgment  Tbe  nature  and  Importance  of  the 
work  of  the  towerman.  if  he  In  fact  has  con- 
trol of  the  tracks,  trains,  and  engines  at  this 
point,  differs  radically  from  that  of  the  or- 
dinary switchman.  In  the  mere  manual  act 
of  throwing  the  switches  their  duties  are  not 
•dissimilar,  but  the  control  of  the  tracks  and 
the  determination  which  to  use  and  which 
not  to  use  is  another  sort  of  duty.  It  is 
executive.  It  corresponds  to  the  duty  of  the 
train  dispatcher,  differing  from  his  in  degree, 
in  the  complexity  of  the  work,  and  In  the 
locality  covered.  It  may  be  from  this  evi- 
dence that  the  towerman  determined  the 
track  the  engine  was  to  go  on,  and  the  ab- 
sence of  evidence,  within  the  power  of  tbe 
defendant,  in  contradiction  of  this,  or  in  ex- 
planation of  the  extent  and  nature  of  bis 
duties,  the  Jury  would  have  been  Justified 
In  finding  that  the  towerman  had  such  con- 
trol of  these  tracks  as  to  make  his  deter- 
mination of  the  track  the  engine  was  to  go  on 
a  matter  Involved  in  the  performance  of  the 
duty  of  the  defendant  master,  but  we  think  It 
better  to  postpone  consideration  of  this  ques- 
tion for  another  occasion  when  in  all  likeli- 
hood the  evidence  may  enable  us  to  know  the 
«ntire  range  of  the  towerman's  duties  and 
their  relation  to  the  operation  of  the  railroad. 

[7]  If  the  towerman  be  not  in  control  of 
these  tracks,  but  acts  on  telegraphic,  tele- 
phonic, or  general,  order,  from  some  one  in 
charge  of  the  tracks  and  tbe  operation  of 
trains,  cars,  and  engines  at  this  point,  the 
presumption  must  be,  In  the  absence  of  evi- 
dence to  the  contrary,  that  he  did  his  duty 
and  acted  within  his  order  or  instructions. 

{>]  Tbe  duty  involved  in  such  a  control 
would  be  the  master's.  Darrigan  v.  N.  Y.  & 
N.  B.  R.  R.,  62  Conn.  285,  307,  62  Am.  Rep. 
590.  It  would  seem  to  follow,  as  the  evi- 
dence in  this  case  discloses  no  disobedience 
of  orders,  that  his  act  in  throwing  this 
switch  was  done  in  the  performance  of  the 
master's  duty,  and  not  an  act  of  personal 
negligence  on  his  part.  Whichever  conclu- 
sion be  reached,  whether  the  towerman  act- 
ed directly  for  the  master,  or  acted  through 
tbe  order  of  one  acting  for  the  master,  the 
duty  involved  was  the  master's. 


[I]  The  fellow  servant  defense  is  available 
against  the  personal  negligence  of  a  coserv- 
ant.  It  is  never  available  against  tbe  breach 
of  the  master's  duty. 

[10]  The  legal  duty  of  thie  defendant  com- 
pany was  to  exercise  reasonable  care  to  give 
tbe  deceased  a  reasonably  safe  place  in 
which  to  work  in  view  of  its  character  and 
tbe  dangers  attendant  upon  it.  Worden  t. 
Oore-Meenan  Co.,  83  Conn.  642,  648,  78  AU. 
422. 

[II]  The  servant  assumes  as  a  part  of  his 
contract  of  employment  the  risks  ordinarily 
incident  to  it.  Belevicze  v.  Piatt  Bros.  & 
Co.,  84  Conn.  632,  637,  81  Atl.  339.  Extraor- 
dinary risks  he  does  not  assume.  Bad  tbe 
deceased  discovered  that  a  switch  bolt  wu 
needed  on  the  main  track  while  he  was  act- 
ing as  track  walker,  and  proceeded  to  put  in 
tbe  bolt  while  traffic  on  the  track  remained 
open,  the  conclusion  must  be  drawn  that  the 
risk  of  being  struck  by  a  train  running  on 
this  track  was  one  of  the  ordinary  risks  in- 
cident to  his  everyday  duty. 

[12]  In  this  case  the  deceased  was  called 
upon  to  work  upon  a  track  on  which  traffic 
had  been  suspended  owing  to  a  wreck.  Un- 
til the  track  had  been  repaired,  he  might  rea- 
sonably have  assumed  traffic  would  not  be 
renewed.  TrafiBc  had  been  suspended  on  this 
track  for  over  nine  hours  as  he  knew.  He 
was  still  engaged  in  the  necessary  work  of 
repair.  So  long  as  traffic  was  suspended,  the 
deceased  could  work  safe  from  tbe  danger  of 
an  engine  backing  upon  bim  on  track  2.  He 
could  not  anticipate  this  danger  before  tbe 
track  was  repaired  or  warning  given  bim. 
The  situation  was  exceptional.  He  had  been 
placed  at  work  In  a  place  of  safety.  Before 
that  could  have  been  made  one  of  danger  he 
was  entitled  to  notice.  A  failure  to  give  him 
such  notice  was  a  breach  of  the  master's  duty 
to  give  him  a  reasonably  safe  place  to  work 
In. 

[13]  That  duty  the  defendant  could  not 
delegate;  It  must  perform.  Rtndcotti  v. 
O'Brien  C.  Co.,  77  Conn.  617,  621,  60  Atl.  115. 
69  L.  R.   A.  936. 

[14]  The  risk  as  disclosed  by  the  evidence 
was  an  extraordinary  one,  arising  oat  of  an 
unusual  situation,  and  was  one  which  the 
deceased  did  not  assume. 

[1  (]  That  the  Jury  might  have  found  that 
the  failure  to  so  warn  the  deceased  was  ei- 
ther the  proximate  or  a  proximate  caose 
of  the  injury  to  the  deceased  admits  no 
serious  dispute.  •  Though  the  Jury  fonnd, 
as  they  might,  upon  the  evidence,  that  this 
failure  to  warn  combined  with  the  engineer's 
or  tbe  towerman's  negligence,  one  or  both, 
were  the  proximate  causes  of  tbe  injury  to 
the  deceased,  and  though  it  be  conceded  that 
both  of  these  employes  were  coservants  of 
the  deceased  In  their  ^cts  of  negligence,  the 
defendant  could  not  upon  this  ground  es- 
cape liability. 


Digitized  by  LjOOQ IC 


Conn.) 


STATE  ▼  ^ARBSCA 


685 


[IS]  Tbe  master  is  liable  for  an  injnry 
-^vhlch  Is  the  result  of  tbe  combined  negli- 
gence of  himself  and  a  fellow  servant  of  the 
Injured.  Sprague,  Adm'r,  v.  N.  Y.  &  N.  E. 
R.  Co.,  68  Conn.  353,  36  Aa  791,  37  U  R.  A. 
638. 

[17]  Tbe  court,  In  Its  charge,  submitted 
the  case  to  tbe  jury  upon  only  one  of  tbe 
causes  of  negligence  alleged,  viz.,  tbe  fail- 
ure of  the  defendant  to  warn  the  deceased 
of  tbe  approach  of  the  engine.  Assuming 
that  such  failure  was  a  breach  of  the  mas- 
ter's doty  to  furnish  the  deceased  ^  reason- 
ably safe  place  to  work,  as  we  hold,  and 
that  this  was  a  proximate  cause  of  the  In- 
jury to  the  deceased,  the  liability  of  the  de- 
fendant would  arise  whether  tUe  engineer 
and  towerman  were  coservants  of  tbe  de- 
ceased or  not,  or  whether  their  negligence 
co-operated  with  such  a  breach  of  duty  on 
the  part  of  the  master.  The  court,  there- 
fore, committed  no  harmful  error  to  the  de- 
fendant in  ignoring  in  its  charge  a  discus- 
sion of  tbe  relation  of  tbe  fellow  servant 
doctrine  to  the  engineer  and  towerman  and 
In  confining  the  issue  to  a  single  ground  of 
negligence.  It  is  quite  clear  tbe  defendant 
cannot  complain  of  the  court's  limitation  of 
the  issue. 

[11,11]  The  theory  upon  which  the  court 
submitted  tbe  case  to  tbe  Jury  is  stated  as 
follows:  "As  I  stated  to  you  in  tbe  outset, 
the  duty  devolving  upon  tbe  defendant  in 
this  case  was  to  provide  its  servants,  or 
Vasensky,  a  reasonably  safe  place  in  which 
to  work.  And  therefore  upon  this  question  I 
say  to  yon  that  if  yon  find  that  track  No. 
2  upon  the  11th  day  of  February,  1909,  bad 
not  been  In  use  from  4  o'clock  in  tbe  morn- 
ing until  the  injury  occurred  to  the  deceased, 
Vasensky,  and  that  be  had  been  working 
there  all  tbe  morning  and  up  to  the  hour 
of  bis  injury,  and  if  you  find  that  the  en- 
gine was  turned  onto  track  No.  2  without 
Paul  Vasensky's  knowledge,  or  means  of 
"knowledge  that  It  was  to  be  so  turned  upon 
said  track,  and  his  own  negligence  did  not 
cause  or  materially  contribute  to  cause  his, 
Vasensky's,  injuries,  and  you  also  find  that 
the  proximate  cause  of  Paul  Vasensky's  in- 
juries was  the  failure  to  give  him  warning 
of  the  approach  of  the  engine  when  he  him- 
self did  not  have  tbe  means  of  informing 
himself  and  take  warning  that  It  was  com- 
ing, then  you  may  find  a  verdict  for  the 
plaintiff."  The  assignment  of  error  cover- 
ing this  part  of  the  charge  Is  that  it  is  am- 
biguous, inconsistent,  and  calculated  to  mis- 
lead the  jury.  We  do  not  think  this  portion 
of  tbe  charge  is  open  to  this  criticism.  If 
the  jury  find  track  2  had  been  out  of  com- 
mission, and  the  deceased  knew  it  and  had 
been  working  upon  it  from  4  o'clock  in  the 
morning  to  the  time  of  injury,  and  the  en- 
gine had  been  turned  on  track  2  without  his 
knowledge  or  the  means  of  knowledge,  the 
cotul  says.  In  effect,  tbe  Jury  might  find 


this  constituted  negligence  on  the  part  of 
the  defendant  The  criticism  does  not  reach 
tbe  point  that  tbe  court  trenched  npon  the 
function  of  the  jury,  and  hence  we  should 
not  feel  justified  in  finding  error  upon  an 
unasslgned  and  unclaimed  error  of  this 
character.  But  we  ought  to  add  that  such  a 
criticism,  if  made  in  due  form,  would  not. 
In  our  opinion,  have  been  well  taken. 

[20]  The  court  determined,  under  a  finding 
to  be  made  by  the  jury,  the  standard  of 
duty  of  tbe  defendant  master.  It  did  not 
determine  tbe  conduct  of  the  defendant  In 
the  case,  but  left  it  to  the  Jury  to  find.  And 
this  course  accords  with  our  law.  Peltier  v. 
Bradley  D.  &  C.  Co.,  67  Conn.  42.  49,  34  Atl. 
712,  32  L.  R.  A.  651;  Snow  v.  Coe  Brass  Mfg. 
Co.,  80  Conn.  67,  66  Atl.  881:  Morrlssey  v. 
Bridgeport  Trust  Co.,  68  Conn.  215,  35  Atl. 
1126;  Murphy  v.  Derby  St  Ry.  Co.,  7i 
Conn.  249,  253,  47  Atl.  120. 

[21]  There  was  abundance  of  evidence 
from  which  the  jury  might  have  found  the 
deceased  was  free  from  negligence.  We 
think  the  court  submitted  the  issues  of  neg- 
ligence, of  proximate  cause,  and  of  contribu- 
tory negligence  upon  this  theory  of  the  case 
in  so  plain  a  way  that,  despite  some  portions 
of  the  charge  which  do  not  have  the  same 
degree  of  clearness,  the  Jury  oonld  not  have 
been  misled  and  must  have  found  the  facts 
in  accordance  with  the  assumptions  made 
in  tbe  charge.  If  so,  a  verdict  for  the  plain- 
tiff was  an  inevitable  conclusion. 

There  is  no  harmful  error  in  the  charge, 
and  the  motion  to  set  aside  the  verdict  was 
properly  denied.  The  other  Judges  con- 
curred. 


STATE  V.  MARESCA 

(Supreme  Court  of  Errors  of  Connecticut 

June  13,  1912.) 

Criminal  Law  ({  274*)— Plea  of  Guilty— 

Withdrawal. 

Defendant,  who  wag  illiterate  and  had 
but  an  Imperfect  understanding  of  English,  was 
arrested  and  brought  before  a  city  court  on  a 
complaint  charging  him^  with  assault  with  In- 
tent to  kill,  and  engaged  counsel;  but,  before 
he  had  pleaded  in  the  city  court,  be  was  ar- 
rested on  a  bench  warrant  from  the  superior 
court  on  a  charge  of  assault  with  intent  to 
murder,  and  arraigned  in  the  superior  court 
and  was  asked  before  the  information  was  read 
to  him  if  he  had  or  wanted  counsel,  to  which 
he  answered  in  tbe  negative.  No  counsel  was 
appointed  to  represent  him,  and  on  being  asked 
whether  he  pleaded  guilty  or  not  guilty  after 
the  information  had  been  read  to  him  he  plead- 
ed guilty ;  the  questions  and  answers  bemg  in 
English.  Thereupon  he  was  sentenced  to  con- 
finement in  the  state  prison.  Beld,  that  de- 
fendant was  entitled  to  nave  the  judgment  open- 
ed to  withdraw  his  plea  of  guilty  and  enter  a 
plea  of  not  guilty. 

[Ed.   Note.— For   other  cases,   see  Criminal 
Law,  Cent  Dig.  S  633;    Dec.  Dig.  {  274.*] 

Appeal  from  Superior  Court  New  Havoi 
County;   Marcus  H.  Holcomb,  Judge. 
Lulgi  Maresca  was  convicted  of  assault 
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with  intent  to  mnrder,  and  he  moveB  to  open 
judgment  and  sentence,  and  for  permission  to 
withdraw  bis  plea  of  guilty  and  enter  a  plea 
of  not  guilty.  Motion  denied,  and  he  ap- 
peals. Error,  and  proceeding  remanded, 
with  direction  to  grant  motion. 

Carleton  B.  Hoadley  and  Edwin  S.  Thom- 
as, for  appellant  Amon  A.  Ailing,  State's 
Atty.  (Walter  M.  Pickett,  of  counsel),  for  the 
State. 

PER  CURIAM.  The  accused,  an  Italian, 
was  on  the  12th  of  December,  1911,  arrested 
and  brought  before  the  dty  court  of  New 
Haren  upon  a  complaint  charging  him  with 
the  crime  of  assault  with  intent  to  kill.  On 
the  2d  of  January,  1912,  and  before  the  ac- 
cused was  put  to  plead  in  the  city  court,  a 
bench  warrant  was  Issued  by  the  superior 
court,  at  a  criminal  term  of  said  court  then 
in  session  in  New  Haven,  charging  the  ac- 
cused with  the  crime  of  assault  with  intent 
to  murder  as  a  second  ofCense.  On  said  2d 
of  January,  the  accused  was  brought  before 
said  superior  court  to  plead  to  said  informa- 
tion. Before  the  information  was  read  to 
him  be  was  asked  by  the  state's  attorney 
"if  he  had  a  lawyer."  He  answered,  "No." 
The  state's  attorney  then  asked  him  "If  he 
wanted  a  lawyer."  The  accused  replied, 
"No;  I  don't  want  any  lawyer."  No  attor- 
ney of  the  accused  was  present,  and  none 
was  appointed  to  represent  or  aid  him.  The 
clerk  then  read  the  information  to  the  ac- 
cused, and  then  said  to  him :  "To  this  infor- 
mation what  is  your  plea,  guilty  or  not 
guilty?"  The  accused  replied,  "Guilty." 
These  questions  and  answers  were  In  the  Eng- 
lish language.  The  court  thereupon  sen  tenced 
the  accused  to  imprisonment  in  the  state 
prison  for  not  less  than  15  nor  more  than  25 
years. 

On  the  6th  of  January,  1912,  Hoadley  & 
Thomas,  attorneys  of  New  Haven,  appeared 
before  said  superior  conrt  as  counsel  for  the 
accused,  and  moved  that  said  Judgment  and 
sentence  be  opened,  and  that  the  accused  be 
permitted  to  withdraw  his  said  plea  of  guilty, 
upon  the  ground,  in  substance,  that  the 
accused  answered  said  inquiries  respecting 
his  having  or  desiring  counsel  as  he  did,  and 
pleaded  guilty  to  said  information,  through 
a  mistake  and  misunderstanding  of  the 
meaning  and  effect  of  his  answers  to  the 
inquiries  of  the  state's  attorney  and  of  his 
plea  of  guilty.  If  the  accused  answered  these 
questions,  and  so  pleaded  guilty,  without  ful- 
ly understanding  the  significance  and  effect 
of  his  answers,  and  of  bis  plea  of  guilty, 
the  judgment  and  sentence  should,  under 
the  circumstances,  have  been  opened,  and  the 
accused  permitted  to  withdraw  his  plea  of 
guilty.  In  the  finding  of  facts  upon  the  mo- 
tion to  open  the  judgment,  the  trial  court 
says  tliat  it  was  satisfied  that  the  accused 
"had  sufficient  know^ledge  of  the  English 
language,  so  that  he  fully  understood  the 


questions  then  asked  of  him,  and  his  replies 
thereto,  and  the  character  and  terms  of  said 
information  as  ao  read  to  him  by  said  clerk, 
and  of  his  plea  thereto."  But  there  were 
other  ondisputed  facts  which  strongly  indi- 
cate that  the  accused  did  not  fully  compre- 
hend the  purpose  and  significance  of  tbe 
questions  asked  him,  and  of  his  answers 
given,  and  the  effect  and  consequences  of 
them,  and  of  his  plea  of  guilty. 

The  accused  was  an  illiterate  Italian,  bar- 
ing but  an  imperfect  knowledge  of  onr  lan- 
guage. The  trial  judge  can  hardly  have  in- 
tended by  his  finding  to  say  that  the  accused 
fully  realized  the  difference  between  an  as- 
sault with  Intent  to  kill  and  an  assault  witb 
intent  to  murder,  or  the  different  punish- 
ments which  might  be  imposed  for  the  com- 
mission of  a  first  and  of  a  second  offense 
The  answers  of  the  accused  regarding  bis 
having  or  desiring  counsel  were  Inconsist- 
ent with  other  uncontroverted  facts.  The 
accused  bad  counsel,  a  fact  unknown  to  the 
court  or  the  state's  attorney.  He  had  em- 
ployed the  attorneys,  Hoadley  &  Thomas,  to 
defend  him,  and  had  paid  them  $100.  and 
their  names  appeared  upon  the  records  of  the 
city  court  as  his  attorneys.  He  had  not  dis- 
charged them.  They  were  engaged  in  the 
preparation  of  his  defense.  They  were  not 
Informed  that  the  accused  had  been  taken 
before  the  superior  court  by  a  bench  wa^ 
rant,  nor  of  his  said  answers  and  plea  of 
guilty,  until  after  the  accused  was  sentenced. 
Had  they  been  notified  of  the  Issuance  of  the 
bench  warrant,  they  would  have  appeared  be- 
fore the  superior  court  to  defend  him. 

In  view  of  the  serious  character  of  the 
charge  In  the  information,  and  its  punish- 
ment, the  trial  court,  upon  the  facts  and  cir- 
cumstances disclosed  by  the  record,  should 
have  granted  the  motion  of  the  defendants 
counsel,  and  should  have  opened  the  Judg- 
ment, and  permitted  the  accused  to  wlthdraiv 
his  plea  of  guilty. 

There  is  error,  and  the  proceeding  Is  re- 
manded, with  direction  to  open  said  judgment 
and  sentence,  and  permit  the  accu-sed  t» 
withdraw  his  plea. 


WEED  et  al  v.  HOGB  et  aL 

(Supreme  (3oart  of  Errors  of  Connecticnt 

June  13,  1912.) 

1.  Conversion  (|  15*)— Directions  in  WilX. 
— Realtt  Into  Personalty. 

A  will,  which  directs  the  executor  to  seQ 
real  estate  described  and  to  give  specified 
parts  to  beneficiaries  named,  equitably  con- 
verts the  real  estate  Into  personalty,  and  the 
gift  must  be  deemed  one  of  personiUty. 

[Ed.  Note. — For  other  cases,  see  Conversion, 
Cent.  Dig.  §§  28-37,  52;   Dec  Dig.  {  15.»] 

2.  MoBTOAOBB   (I  137*)— Intebest  or  Mon- 
OAGEE— Person  AL  Pbofkety. 

A  mortgage  on  real  estate  situated  in 
New  York  is  personal  property  under  the  law» 
of  ConnectlcBt  and  New  York. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  |§  270-276;    Dec.  Dig.  |  137.*] 
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45.  WiLM   (|  75G*)— CoNSTBCCTiON— "Gener- 

AI,  liEOACT." 

A  "general  legacy"  may  be  satisfied  out 
of  the  general  assets  of  testator's  estate  with- 
out regard  to  any  particular  fund  or  property, 
and  a  general  legacy  has  no  reference  to  the 
actual  state  of  testator's  property,  and  it  is 
supposed  that  testator  has  sufficient  property 
to  procure  for  the  legatee  the  amount  given 
bim. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Diir.  fl  1949-1955;   Dec.  Dig.  {  758.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  4,  pp.  3071-3073;   vol.  8,  p.  7670.] 

4.  Wills   (8  753*)— Cowstruction— "Specif- 
ic liEGACT." 

A  "specific  legacy"  is  a  gift  of  particular 
specified  things,  or  of  the  proceeds  of  the  sale 
of  specified  things,  or  of  a  specific  fund  or  a 
defined  portion  thereof,  and  it  is  satisfied  by 
the  delivery  of  the  specific  property  identified 
as  the  subject  of  the  gift,  and  where  the  same 
is  not  owned  by  testator  at  his  death  the  lega- 
tee takes  nothing,  for  he  has  no  claim  on  the 
general  assets. 

[Kd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  a  1939-1944;   Dec.  Dig.  |  753.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  7,  pp.  0600-6604;    voL  8,  p.  7803.] 

5.  Wills   (|  753*)— Constbtjction— SPEcnnc 
Legacy. 

A  will  directing  the  executors  to  sell  tes- 
tatrix's property  situated  in  the  state  and  to 
give  a  specified  part  of  the  proceeds  to  her 
husband  absolutely  creates  a  specific  legacy. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  ft  1939-1944;    Dec.  Dig.  |  753.*] 

6.  Wills    (|   570*)— Descbiption    of   Pbop- 

EBTT    DEVIBED. 

Where  testatrix  owned  a  mortgage  on 
real  estate  located  on  143d  street  in  New  York 
City,  near  Riverside  Drive,  and  by  her  will 
devised  all  her  title  and  interest  to  "certain 
real  estate  situated  on  West  143d  street  near 
Riverside  Drive  in  the  city  •  *  •  of  New 
York,  consisting  of  five  lots  with  building 
thereon,"  the  will  sufficiently  described  the 
mortgage  to  make  a  valid  gift. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  1243:   Dec.  Dig.  {  570.*] 

7.  Wills    (J  753*)— Construction- Specific 
Devise. 

A  devise  in  form  of  particular  lands  of 
which  testator  ts  mortgagee  only  passes  the 
mortgage  as  that  which  he  must  have  intended 
to  be  the  subject  of  his  gift. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  If  1939-1944;    Dec.  Dig.  i  753.*] 

8.  Wills    (5  753*)— Construction— SPECino 
Devise. 

A  will,  devising  testatrix's  right,  title,  and 
interest  as  mortgagee  to  real  estate  described, 
creates  a  specific  ^t;  her  intention  being  ef- 
fectuated only  by  treating  her  mortgage  as  the 
subject  of  the  gift. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  Si  1039-1944;    Dec.  Dig.  f  753.*] 

9.  Wills  (|  753*)— Construction— Specific 
Devise. 

A  bequest  of  the  remainder  of  testatrix's 
personal  effects,  including  furniture,  bric-a- 
brac,  etc.,  is  specific  and  can  only  be  satisfied 
bpr  the  delivery  to  the  beneficiary  of  the  par- 
ticalar  things  described. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
jyig.  !i  1935K-1944;    Dec.  Dig.  J  753.*] 

Case  Reserved  from  Superior  Court,  Fair- 
field County. 

Suit  by  Edward  Franklin  Weed  and  oth- 


ers, execntors  of  liOnise  O.  Weed,  deceased, 
against  Barbara  Lonlse  Hoge  and  others,  for 
the  constraction  of  the  will  and  codicil  of 
the  deceased.  Cause  reserved  on  an  agreed 
statement  of  facts  for  the  Supreme  Court  of 
Errors.  Will  construed,  and  Superior  Court 
advised. 

Mrs.  Louise  C.  Weed,  late  of  Darien,  dying 
November  19,  1910,  left  an  estate  inventoried 
at  $59,130.86.  Included  In  the  Inventory  was 
a  piece  of  real  estate  in  Darien  valued  at 
$35,000,  and  a  bond  for  $17,000  secured  by 
mortgage  upon  real  estate  located  on  143d 
street.  New  York  City,  near  Riverside  Drive. 
The  remaining  items  of  the  inventory  consist 
of  cash  and  securities  of  the  appraised  value 
of  $6,412.56,  the  contents  of  a  bam  valued 
at  $100,  and  household  furniture  and  per- 
sonal effects  amounting  to  a  little  over  $700 
as  appraised. 

By  her  will  and  codicil  she  gave  to  three 
friends  or  relatives  her  wearing  apparel,  a 
sUver  service,  and  certain  paintings,  engrav- 
ings, and  photographs.  She  also  made  gifts 
of  money,  amounting  to  $16,000,  to  various 
persons  and  objects,  one  of  which  was  a  gift 
of  $2,500  to  her  husband,  who  survived  her. 
Three  other  provisions  in  favor  of  the  hus- 
band are  made  in  the  instrument.  One  is 
contained  in  the  tenth  paragraph  of  the  will, 
as  follows:  "Tenth.  I  hereby  direct  my  ex- 
ecntors hereinafter  named  to  sell  and  dis- 
pose of  all  my  real  estate  situated  in  the 
state  of  Connecticut,  as  soon  after  my  death 
as  possible,  and  I  do  hereby  give  and  be- 
queath one  twentr-flrst  (»/2i)  part  of  tht 
proceeds  of  said  sale  to  the  Door  of  Hope 
Settlement,  located  at  Tappan,  New  York, 
and  the  remaining  twenty  twenty-first  (^o/ji) 
part  of  said  proceeds  to  my  said  husband. 
the  same  to  be  his  absolute  property,  to  him 
and  his  heirs  forever.  And  I  do  hereby  au- 
thorize and  empower  my  said  executors  to 
execute  and  deliver  a  proper  deed  or  deeds 
for  the  conveyance  of  said  real  estate  as 
herein  provided  for."  Aaother  Is  contained 
in  the  fourth  paragraph  of  thie  codicil,  and 
reads:  "Fourth.  Whereas,  by  the  tenth 
clause  of  my  said  will,  I  have  left  to  my 
husband,  Edward  F.  Weed,  twenty  twenty- 
first  (20/21)  of  all  my  real  estate  situated  in 
the  state  of  Connecticut,  and  whereas,  since 
the  date  of  said  will,  I  have  sold  a  portion 
of  my  property  in  said  state,  now  therefore, 
in  lieu  of  such  property  so  sold,  I  do  give, 
devise  and  bequeath  to  my  said  husband, 
Edward  Franklin  Weed,  all  the  right,  title 
and  interest  that  I  may  have  at  the  time  of 
my  decease  in  and  to  certain  real  estate  situ- 
ated on  West  148rd  street,  near  Riverside 
Drive,  In  the  city  and  state  of  New  York, 
consisting  of  five  lots  with  buildings  there- 
on." The  third  is  a  gift  of  "all  the  rest, 
residue  and  remainder  of  my  personal  ef- 
fects, including  furniture,  bric-a-brac,"  etc. 
The  will  contains  a  general  residuary  clause. 
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and  tbe  testatflx's  husband  and  another  per- 
son are  appointed  exerutors  without  bonds, 
and  with  the  power  of  sale  of  all  realty. 

No  estate  specifically  bequeathed  or  de- 
vised is. needed  for  the  payment  of  debts  or 
expenses  of  settlement  of  the  estate. 

Galen  A.  Carter  and  Warren  P.  Cressy, 
both  of  Stamford,  for  plaintiefs.  Nebmiah 
Oandee,  of  South  Norwalk,'  for  defendants 
Annie  Sczabo  and  Julia  Kotze.  John  H. 
Light,  of  South  Norwalk,  for  defendant  Ed- 
ward Franklin  Weed.  Nichols  C.  Downs,  of 
Stamford,  for  defendant  Barbara  h.  Hoge. 

PRENTICE,  J.  (after  stating  the  facts  as 
above).  The  testatrix  left  an  estate  insofD- 
cient  to  satisfy  the  benefactions  contained  in 
her  will.  Some  of  her  gifts  must  fail  in 
part  What  ones  fall  into  this  class,  and  the 
extent  of  the  failure  which  will  attend  those 
which  do  so,  depends  upon  the  character  of 
certain  gifts  in  favor  of  her  husband.  In  so 
far  as  these  are  specific  legacies,  the  hus- 
band will  be  entitled  to  take  without  abate- 
ment In  so  far  as  they  are  general,  they 
must  share  with  the  other  general  legacies 
which  the  will  contains  in  such  reduction  as 
may  prove  to  be  necessary.  In  so  far  as  any 
of  them  are  to  be  regarded  as  devises  and 
not  legacies,  they  mast  be  dealt  with  In  view 
of  section  295  of  the  General  Statutes,  which 
makes  all  pecuniary  legacies.  In  the  event 
that  the  personal  estate  of  the  testator  Is 
insufficient  for  their  payment  a  charge  on 
his  real  estate  not  specifically  described  and 
devised,  unless  otherwise  directed  in  the 
will.  Certain  of  the  general  legatees  chal- 
lenge, for  one  cause  or  another,  the  right 
which  the  husband  asserts  to  take  without 
charge  or  abatement  what  is  In  terms  given 
to  him,  and  thus  seek  to  relieve  their  situa- 
tion In  the  distribution  of  the  estate  from 
the  consequences  which  would  result  to  them 
if  such  a  right  werv  recognized.  Questions 
are  thus  presented  as  to  each  of  the  gifts  to 
the  husband  excepting  only  the  pecuniary 
legacy  of  $2,500. 

[1]  The  gift  contained  In  the  tenth  para- 
graph, and  the  subject-matter  of  it,  is, 
through  the  application  of  the  doctrine  of 
equitable  conversion,  to  be  regarded  as  one 
of  personalty  and  not  of  realty.  The  condi- 
tions which  justify  the  husband  in  invoking 
this  equitable  principle  are  clearly  present. 
Emery  v.  Cooley,  83  Conn.  235,  238,  76  Atl. 
529;  Bates  v.  Spooner,  75  Conn.  601,  508,  54 
Atl.  305;  Rlteh  v.  Talbot  T4  Conn.  13T,  144, 
50  Atl.  42;  Duffleld  v.  Pike,  71  Conn.  521, 
525,  42  Atl.  641. 

[2]  The  only  interest  which  Mrs.  Weed 
had  in  real  estate  situated  on  West  143d 
street,  New  Xork  City,  was  a  mortgage  In- 
terest. This  was  personal  estate  by  the  law 
of  both  New  Xork  and  this  state.  Trimm 
V.  Marsh,  54  N.  T.  599.  604,  13  Am.  Rep.  623 ; 
Waterbury  Savings  Bank  v.  Lawler,  40  Conn. 
243,  245:  McKelvey  v.  Creevey,  72  Conn. 
464,  467,  45  Atl.  4,  77  Am,  St  Rep.  321. 


It  follows,  from  these  conclusions:  (1) 
That  the  questions  presented  for  determiiu- 
tion  are  to  be  resolved  upon  the  basis  tfaat 
the  several  gifts  to  the  husband  In  dispute 
are  legacies;  and  (2)  that  section  295  of 
the  General  Statutes  is  not  pertinent  to  tbelr 
solution. 

[3,  4]  The  fundamental  distinction  bettreen 
general  and  specific  legacies  is  that  the  for- 
mer may  be  satisfied  out  of  the  general  as- 
sets of  the  testator's  estate  without  regard 
to  any  particular  fund,  thing,  or  things, 
while  the  latter  are  gifts  of  particular  spec- 
ified things,  or  of  the  proceeds  of  the  sale 
of  such  things,  or  of  a  specific  fund  or  a 
defined  portion  thereof.  In  the  case  of  the 
former,  there  is  no  intent  on  the  part  of  the 
testator  to  make  a  specific  disposition  of  par- 
ticular assets  of  bis  estate  as  such:  in  the 
latter  case,  the  intent  is  that  the  attempted 
donation  shall  be  satisfied  by  the  delivery  of 
specific  property  forming  a  part  of  the  es- 
tate, and  so  described  as  to  be  identified  as 
the  subject  of  the  gift,  and  In  no  other  way. 
If  the  specified  property  is  not  owned  by  the 
testator  at  his  death,  the  legatee,  in  the  case 
of  a  specific  legacy,  takes  nothing.  He  bas 
no  claim  upon  the  general  assets.  Brainerd 
V.  Cowdrey,  16  Conn.  1,  6;  Crawford  t. 
McCarthy,  169  N.  Y.  614,  518,  64  N.  B.  277: 
Bradford  v.  Haynes,  20  Me.  105;  Towle 
V.  Swasey,  106  Mass.  100,  108;  Page  on 
Wills,  I  768.  A  general  legacy  has  no  refer- 
ence to  the  actual  state  of  the  testator's 
property,  it  being  only  supposed  that  he  has 
sufficient  property  which,  being  realized  up- 
on, will  procure  for  the  legatee  that  which 
is  given  him ;  while  in  the  case  of  a  spedflc 
bequest  it  must  be  a  part  of  the  testator's 
property  Itself.  Bothamley  v.  Sherson,  L.  R. 
20  Eq.  304.  A  specific  legacy  is  the  gift  of 
something  "which  a  testator,  identifying  it 
by  a  sufficient  description,  and  manifesting 
an  intention  that  It  should  be  enjoyed  or 
taken  in  the  state  or  condition  indicated  b; 
that  description,  separates  In  favor  of  a  par- 
ticular legatee  from  the  general  mass  of  his 
personal  estate."  Robertson  ▼.  Broadbent 
8  A.  C.  813. 

[6]  Tried  by  this  test  the  gift  of  »V»t  of 
the  proceeds  of  the  Connecticut  real  estate, 
contained  In  the  tenth  clause  of  the  will,  is 
beyond  question  specific  A  gift  of  the  pro- 
ceeds of  the  sale  of  specific  real  estate  or 
chattels  Is  specific.  Page  v.  Lexlngwell,  18 
Ves.  Jr.  463.  464 ;  In  re  Jeffrey,  L.  R.  2  Eq. 
68;  In  re  Martin,  25  R.  I.  1,  54  Atl.  5.S9: 
Boston  Safe  Deposit  Co.  v.  Plummer,  Hi! 
Mass.  257,  261,  8  N.  E.  61. 

[6]  The  gift  of  the  testatrix's  rigW,  title, 
and  interest  in  the  West  143d  street  pn)i>- 
erty  in  New  York  City,  contained  In  tbp 
fourth  clause  of  the  codicil,  presents  two 
po.ssible  questions ;  one  as  to  the  sufficiency 
of  the  description  of  the  real  estate,  and  the 
other  as  to  the  adequacy  of  the  language  of 
the  gift  to  carry  the  mortgage  interest  which 
alone  the  testatrix  had. 
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The  property  Is  BUfficlently  described  to 
establish  Its  Identity  and  satisfy  the  require- 
ments of  a  valid  gift  by  wlU.  Harman  r. 
Gumer,  35  Bear.  478;  Newton  t.  Lucas,  6 
Simons,  54;  Gauntlett  t.  Carter,  17  Bear. 
586;  Martin  t.  Smitb,  124  Mass.  111. 

[7]  A  devise  In  form  of  particular  lands 
of  which  the  testator  Is  mortgagee  only 
passes  the  mortgage  Interest  as  being  that 
which  he  must  have  Intended  to  be  the  sub- 
ject of  hla  gift.  Clark  r.  Abbobot,  Bam.  Cta. 
457,  461:  Woodhonse  v.  Meredith,  1  Merl- 
vale,  450,  456.  The  same  general  principle 
has  been  applied  where,  under  like  condi- 
tions, the  testator  had  in  fact  only  an  in- 
terest In  the  proceeds  of  a  sale.  Devenlsh 
V.  Pester,  72  L.  T.  R.  (N.  S.)  816;  Cooper 
V.  Martin,  I,.  B.  3  Ch.  (1867-68)  47,  55 ;  In 
re  Glassington,  U  R.  2  Cb.  (1906)  305.  "The 
unmistakable  reference  to  the  lands  as  those 
comprised  In  the  settlement  •  •  •  shows 
a  clear  intention  to  dlsiKise  of  the  property 
to  which  he  was  entitled  nnder  the  trusts 
of  that  instrument,  and  although  he  mistook 
the  nature  of  his  interest  in  that  property, 
a  gift  of  it  as  land,  instead  of  money  arising 
from  its  sale,  does  not  prevent  his  interest 
In  it  from  passing  to  the  person  whom  he 
clearly  intended  should  take  what  he  was 
bluiself  entitled  to  under  the  settlement  to 
which  he  pointedly  refers.  What,  after  all. 
Is  a  devise  of  lands?  It  is  only  a  devise  of 
such  estate  or  Interest  as  the  devisor  has  in 
the  land,  and  prima  fade  whatever  estate 
or  interest  the  testator  has  in  land  will  pass 
under  a  devise  of  it  by  that  name,  if  it  is 
speolflcally  referred  to  so  as  to  show  that 
the  testator  had  that  particnlar  land  in  his 
mind,  and  if  there  Is  nothing  else  to  answer 
the  description."  Devenisb  v.  Pester,  72  L. 
T.  R.  (N.  S.)  816,  818. 

[I]  In  the  present  case  the  will  does  not 
in  terms  purport  to  give  the  land,  but  the 
testatrix's  right,  title,  and  interest  in  it.  She 
had  no  right,  title,  or  interest  in  any  other 
real  estate  answering  In  any  way  to  the  de- 
scription of  the  will.  There  is  nothing  which 
by  possibility  could  have  been  intended  as 
the  subject  of  the  attempted  gift  except  the 
mortgaRe  debt  and  security  in  question.  Her 
manifest  intention  can  be  effectuated  only  by 
treating  that  as  the  subject  of  the  bequest. 
•Such  a  bequest  is,  of  course,  specific.  Wheel- 
er V.  Wood.  104  Mich.  414,  417,  62  N.  W.  677. 
(II  The  bequest  of  the  rest,  residue,  and 
remainder  of  the  testatrix's  "personal  ef- 
fects. Including  furniture,  brlc-a-brac,"  etc., 
follows  the  gift  in  earlier  paragraphs  of  a 
few  particularly  enumerated  articles.  As  to 
those  not  thus  disposed  of  which  fall  within 
the  description  of  the  testatrix,  the  bequest 
if<  beyond  question  specific.  It  was  her  un- 
mistakable intention  that  her  husband  should 
have  the  very  articles  of  the  kind  enumer- 
ated of  which  she  should  die  possessed  and 
that  he  should  have  nothing  else  in  sulistitu- 
tlon  for  them.    Her  intent  could  not  be  sat- 


isfied save  by  the  delivery  to  her  husband  of 
the  particular  things  described  forming  a 
part  of  her  estate  at  her  decease,  and  the 
gift  of  them  had  no  relation  to  her  general 
assets  so  that  they  might  be  chargeable  In 
any  event  for  the  delivery  of  like  things  or 
their  equivalent.  In  the  following  cases  it 
was  so  held  under  substantially  similar  con- 
ditions: Borden  v.  Jenks,  140  Mass.  662, 
6  N.  BL  623,  64  Am.  Rep.  507;  Tomlln- 
son  V.  Bury,  145  Mass.  346.  14  N.  E.  137,  1 
Am.  St  Rep.  464;  McFadden  v.  Hefley,  28 
S.  C.  317,  6  S.  B.  812.  13  Am.  St.  Rep.  675  r 
McKidd  V.  Brown,  5  Grant's  Ch.  633 ;  Bleek- 
er  V.  White,  23  Grant's  Ch.  163;  Rudd  v. 
Harper,  16  Ont.  Rep.  422.  See,  also,  to  the- 
same  general  effect,  Piatt  v.  Piatt,  42  Conn. 
330,  346.  The  fact  that  the  descriptlTe  lan- 
guage may  include  numerous  articles  does 
not  render  the  bequest  any  less  specific. 
Tomlinson  v.  Bury,  145  Mass.  346,  348,  14 
N.  E  137,  1  Am.  St.  Rep.  464. 

The  superior  court  is  advised  that  alt 
three  of  the  gifts  to  Edward  Franklin  Weed, 
the  husband  of  the  testatrix,  concerning- 
which  advice  Is  asked,  are  specific  legacies, 
and  that  the  said  Weed  is  entitled  to  receive 
what  is  thereby  given  without  abatement  in 
favor  of.  or  charge  on  account  of,  the  gen- 
eral legacies  contained  in  the  will. 

No  costs  in  this  court  will  be  taxed  in  fa- 
vor of  any  of  the  parties.  The  other  Judges 
concurred. 


KARPENSKI  T.  INCORPORATED  BOR- 
OUGH OP  SOUTH  RIVER. 

(Supreme  Court  of  New  Jersey.    June  8, 
1912.) 

(Svttahut  (y  t\e  Court.) 

1.  Mttnicipai,  Cobpobations  (J  733*)— Toirr* 
— Operation  of  LioHTiNa  Pi.akt. 

For  the  negligent  operation  of  a  lighting 
plant,  resulting  in  injuries  to  a  private  person, 
an  action  will  He  for  the  recovery  of  damafces- 
against  a  borough  maintaining  and  operatmg 
such  plant  for  supplying  light  for  private  nse-, 
for  gain  and  profit,  under  the  permission  to' 
conduct  the  same  given  by  "A  general  act  re- 
lating to  boroiiRhs^'  (Revision  1897)  1  C.  S. 
pp.  239,  24^,  §i  28,  31. 

[Eld.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f$  1647-1549,  1561; 
Dec.  Dig.  i  733.*] 

f Additional  Byllahut  (y  Editorial  Staff.) 

2.  Infants  (8  92*)— Pleadino — Debcbiptior 
of  Parties. 

A  declaration  will  not  be  stricken  out  nn- 
der Practice  Act  (3  Comp.  St.  1910,  p.  4086) 
§  110,  on  the  ground  that  it  alleges  the  next 
friend  of  the  infant  to  be  the  plaintiff,  and  con- 
eludes  to  the  damage  of  the  next  friend  and 
not  of  the  infant,  where  the  allegation  in  the 
commencement  is  that  the  defendant  is  sum- 
moned to  answer  unto  A.,  by  J.,  his  next 
friend,  and  thereupon  the  said  A.,  by  J.,  his 
next  friend,  the  plaintiff,  by  K.,  attorney  of 
the  plaintiff,  etc.,  and  in  the  conclusion  that 
the  said  A.,  by  J.,  his  next  friend,  the  plaintiff 
herein,  through  their  attorney  of  record,  say 
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that  the  said  A.  has  been  injured  and  that  an 
action  has  .accrued  to  the  said  A.,  etc. 

rEid.  Note. — For  other  cases,  see  Infants, 
Cent.  Dig.  If  277-281,  285,  288;  Dec.  Dig.  { 
«2.*] 

8.  Pleading   (8  355*)— Motions— Striking 

Out  Pleading— Rkdtjndanct. 

A  declaration  will  not  be  stricken  out  on 
the  ground  of  redundancy  and  prolixity  merely 
because  of  unnecessary  length  and  minuteness 
of  statement,  where  it  unmistakably  sets  out 
the  ground  of  action,  which  is  readily  deter- 
mined. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  f  J  1102-lUO;  Dec.  Dig.  f  365.«] 

Action  by  Alexander  Karpenskl,  by  Tosepb 
Karpenski,  his  next  friend,  against  the  In- 
corporated Borough  of  South  Blver.  Heard 
on  demurrer  and  motion  to  strike  out  dec- 
laration. Demurrer  oTerrnled,  and  Judgment 
entered  thereon  for  plaintiff. 

Argued  February  term,  1912,  before  BER- 
GEN, VOORHEES,  and  KALISCH,  JJ. 

George  S.  Sllzer,  of  New  Brunswick,  and 
John  A.  Coan,  of  South  Amboy,  for  demur- 
rant. X  A.  Kieman,  of  Elizabeth,  for  plain- 
tiff. 

VOORHEES,  J.  The  plaintiff,  an  infant, 
was  injured  by  coming  in  contact  with  a 
live  wire  maintained  by  the  defendant  in 
its  electric  lighting  system  used  for  public 
and  private  lighting,  and  brings  this  action 
to  recover  damages  for  the  alleged  negligence 
of  the  defendant. 

[21  The  defendant  has  not  only  demurred 
to  the  declaration,  but  has  moved  to  strike 
It  out  under  the  110th  section  of  the  Prac- 
tice Act  (3  Comp.  St  1910,  p.  4086),  upon 
the  ground  that  It  alleges  the  next  friend  of 
the  infant  to  be  the  plaintiff,  and  concludes 
to  the  damage  of  the  next  friend  and  not  of 
the  infant,  and  that  it  is  redundant  and 
prolix,  setting  up  matters  not  a  part  of  the 
plaintiff's  cause  of  action.  The  declaration, 
tn  its  commencement,  contains  the  following 
language:  "The  defendant  is  summoned  to 
answer  unto  Alexander  Karpenskl,  by  Jo- 
seph Karpenski,  his  next  friend,  In  an  action, 
etc.,  •  *  *  and  thereupon  the  said  Alex- 
ander Karpenskl,  by  Joseph  Karpenskl,  his 
next  friend,  the  plaintiff,  by  J.  A.  K.,  attor- 
ney of  said  plaintiff,  complains,  etc."  It  is 
not  perceived  that  these  sentences  describe 
Joseph  as  the  plaintiff.  In  the  face  of  the 
specific  associated  statement  that  "the  said 
Alexander,  being  an  infant,  *  •  •  his 
father,  Joseph,  has  been  appointed  to  prose- 
cute, etc.,"  no  confusion  can  arise,  in  the 
proper  construction  of  the  phrases  complain- 
ed of.  Nor  is  the  conclusion  defective.  It 
is  thus  framed:  "Wherefore  the  said  Alex- 
ander, by  Joseph,  his  next  friend,  the  plain- 
tiff herein,  through  their  attorney  of  record, 
say  that  the  said  Alexander  has  been  injur- 
ed *  *  *  and  that  an  action  hath  ac- 
crued to  said  Alexander,  etc."  By  a  fair 
construction,  "Alexander"  and  "the  plaintiff" 


are  in  apposition.  On  this  point  Blowski  t. 
American  Enameled  Brick  &  Tile  Co.,  72  K. 
J.  Law,  409,  €0  Atl.  1101,  is  not  paralK 
where  the  conclusion  was  "to  the  damage  of 
the  said  plaintiff  as  guardian  and  next  friend. 
etc."  In  these  particulars  the  declaration  U 
not  Irregular  and  defective,  and  so  framed 
that  it  will  embarrass  the  defendant  upon 
the  trial  of  the  action. 

[3]  The  remaining  ground  of  this  motion 
proceeds  upon  the  theory  that  the  declaratiun 
Is  redundant  and  prolix.  It  may  be  admitted 
that  it  might  be  compressed  into  smaller 
compass,  but  the  authority  to  strike  oat  is 
based  upon  irregularity  or  the  defective  char- 
acter of  the  pleading,  or  when  it  delays  or 
embarrasses  a  fair  trial.  Length  and  mi- 
nuteness of  statement  generally  are  not  bases 
for  such  action. 

The  suit  Is  against  the  borough  and  Is  for 
injuries  happening  to  the  infant,  wlille  walk- 
ing upon  a  public  street,  by  his  coming  In 
contact  with  an  electric  light  wire  maintain- 
ed by  the  borough  for  the  purpose  of  public 
and  private  lighting,  which  was  negligentl; 
allowed  to  hang  in  Whitehead  avenue,  from 
the  borough's  pole  close  to  the  ground,  charg- 
ed with  a  deadly  current.  The  declaration 
sets  up  that  the  borough  was  incorirarated 
and  became  possessed  of  certain  powers  and 
rights  over  the  streets;  that  It  had  an  op- 
tional power  to  erect  a  plant  and  supply 
electric  light  for  public  and  private  use;  that 
it  took  proceedings  by  its  council  to  author- 
ize, by  ordinances,  the  erection  of  a  plant, 
and  the  purchase  of  a  current  to  supply  nut 
only  public  but  private  lighting,  and  to  en- 
ter into  a  contract  for  the  current;  that  the 
council  had  power  to  fix  the  rates  and  prices 
for  the  light,  and  erected  a  plant;  that  they 
had  a  transformer  house  on  the  causeway, 
within  the  conflnes  of  said  borough,  and 
were  in  the  actual  charge  and  control  of  the 
wires  and  appliances  running  through  the 
borough;  that  they  designated  the  location 
of  the  poles  and  especially  those  on  White- 
head avenue,  where  the  accident  occurred; 
that  they  appointed  electricians  and  agents, 
not  statutory;  and  that  the  borough  entered 
in  and  upon  the  business  of  conducting  au 
electric  lighting  plant  for  pecuniary  profit 
It  is  further  stated  that  the  defendant  solicit- 
ed patronage  and  actually  supplied  current 
measuring  the  same  by  meters  which  were 
regularly  Inspected,  and  that  bills  for  the 
same  were  presented  to  the  consumers  at 
rates  prescribed,  and  received  money  from 
such  customers  in  large  amounts  In  payment 
for  the  current  furnished  and  by  It  ran  its 
plant  for  gain  and  profit. 

The  pleading,  while  quite  inartistically 
drawn,  unmistakably  sets  out  the  ground  of 
action,  and  the  pith  of  it  is  readily  extract- 
ed. The  averment  of  a  duty  does  not  aid  the 
pleading,  but  may  be  treated  as  surplusage. 
The  motion  to  strike  out  will  be  refused. 
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[11  This  brings  m  to  a  consideration  of 
the  demnrrer  which  Is  principally  directed 
to  the  fact  that  the  acts  of  the  borough 
which  are  alleged  to  have  been  negligently 
performed  are  acts  of  a  pnblic  and  govern- 
mental nature  for  which  no  action  can  be 
maintained,  and  that,  although  the  acts  are 
optional  which  the  statute  "A  general  act 
relating  to  boroughs"  (Revision  1897,  0.  S. 
p.  226),  has  permitted. 

The  operation  of  an  electric  lighting  plant 
for  the  furnishing  of  light  to  private  con- 
sumers for  gain  cannot,  in  any  sense,  be  the 
Iierformance  of  a  governmental  function.  Un- 
der a  somewhat  similar  statute  in  England 
for  the  supplying  of  gas  to  a  city,  it  was  so 
held,  in  Scott  v.  Mayor  of  Manchester,  2  H. 
&  X  59,  s.  c.  on  appeal  2  H.  &  N.  201,  where 
a  judgment  for  the  plaintiff  was  sustained. 
Several  cases  bearing  upon  this  subject  may 
be  found  cited  in  Bisblng  v.  Asbury  Park, 
SO  N.  J.  Law,  416,  78  Aa  196,  33  L.  R.  A. 
(X.  S.)  523. 

The  demurrer  will  be  overruled,  and  judg- 
ment entered  thereon  for  the  plaintiff. 


SHERIDAN  V.  LANKBRING. 

(Supreme  Court  of  New  Jersey.     June  5, 
1912.) 

(SvUabua  by  t\e  Court.) 

STATtmCS    (i   93*)— SFBdAL  LaW&— lUFBOPEB 

Classuication. 

The  act  of  April  27,  1911  (P.  L.  p.  512), 
which  ezdades  from  its  operation  "those  cities 
where  boards  of  education  now  consist  of  less 
than  nine  members  each,"  is  unconstitutional. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  {  102;  Dec.  Dig.  J  93.*] 

Quo  Warranto  by  the  State,  on  the  rela- 
tion of  John  H.  Sheridan,  against  George 
Lankering.    Demurrer  to  plea  sustained. 

.\rgned  February  term,  1912,  before  BER- 
GEN, VOORHEES,  and  KAMSCH,  JJ. 

Merrltt  Lane,  of  Jersey  City,  for  relator. 
John  Fallon,  of  Hoboken,  for  defendant 

BERGEN,  J.  The  Information  was  filed 
by  tbe  relator  in  this  cause  to  inquire  by 
what  authority  the  defendant  exercises  the 
office  of  president  of  the  board  of  education 
of  tbe  dty  of  Hoboken,  and  it  sets  out  that 
there  was,  until  January  1,  1912,  a  board  of 
education  In  that  dty  composed  of  eight 
members,  of  which  one  Wilson  Taylor  was 
the  president,  that  the  term  of  office  of  said 
Taylor  as  a  member  of  said  board  has  not 
expired,  and  that  no  successor  to  said  Taylor 
as  president  has  yet  been  elected  by  tbe 
members  of  the  board  of  which  he  is  a  mem- 
ber; and  It  then  charges  that  tbe  defendant 
has  since  February  1,  1912,  usurped,  intrud- 
ed Into,  and  unlawfully  held,  used,  and  exer- 
cised, and  yet  doth  usurp,  Intrude  upon,  and 
unlawfully  use,  hold,  and  exercise,  to  the  ex- 
clusion of  tbe  said  Wilson  Taylor,  the  said 


office.  To  this  Information  tbe  defendant 
pleads  that  be  was  elected  by  the  members 
of  a  board  of  education  appointed  under  the 
provisions  of  an  act  of  the  Legislature  of  this 
state  approved  AprU  27,  1911  (P.  L.  512), 
which  he  claims  amends  section  38  of  an  act 
entitled  "An  act  to  establish  a  thorough  and 
efficient  system  of  free  public  schools,  and  to 
provide  for  the  maintenance,  supixtrt  and 
management  thereof,"  approved  October  1903 
(P.  L.  1903,  2d  Sp.  Sess.  c.  1).  To  this  plea 
a  demurrer  was  interposed  specifying  two 
grounds:  (a)  That  the  act  of  1911  under 
which  tbe  defendant  Justifies  does  not  apply 
to  the  city  of  Hoboken ;  (b)  that  the  statute 
is  special  legislation  regulating  the  Internal 
affairs  of  towns  and  counties,  and  also  pro- 
viding for  the  management  and  support  of 
free  public  schools,  which  is  forbidden  by 
section  7,  par.  11,  art.  4,  of  the  Constitution 
of  the  state.  As  the  second  specification  is, 
in  our  opinion,  sufficient  to  disitose  of  this 
cause  in  favor  of  the  demurrant,  the  first 
need  not  be  dealt  with.  Section  38  of  the 
original  act  of  1903  provided  for  the  appoint- 
ment of  boards  of  education  by  the  mayor  or 
other  chief  executive  of  each  city,  to  consist 
of  nine  i)ersons,  and  section  39  provided  in 
the  alternative  for  the  election  of  a  similar 
board,  tbe  act  requiring  that  the  voters  of 
each  municipality  have  submitted  to  them 
the  question  of  the  acceptance  of  either  plan, 
and  that  until  acceptance  of  either  by  any 
city  the  administration  of  school  matters 
should  remain  in,  and  be  exercised  by,  any 
board  of  education  theretofore  having  the 
management  and  control  of  the  public 
schools  therein.  It  does  not  appear  that 
Hoboken  accepted  either  of  the  alternative 
plans,  and  It  is  not  claimed  that  it  did,  but, 
on  the  contrary,  continued  the  apix),intment 
of  its  board  under  the  act  of  1892  (P.  L.  82). 
Such  a  board  was  In  existence  January  1, 
1912,  when  the  terms  of  office  of  four  of  its 
members  expired,  leaving  the  relator  and 
three  of  his  associates,  one  of  whom  is  Wil- 
son Taylor,  its  president,  still  in  office.  The 
mayor  of  the  city  refused  to  appoint  mem- 
bers to  fill  the  places  of  those  whose  terms 
had  expired,  as  required  by  the  act  of  1892, 
but,  claiming  to  act  under  the  amendment  of 
1911,  undertook  to  create  a  new  board  by  ap- 
pointing nine  persons  of  whom  the  defend- 
ant was  one,  and  the  new  members,  assum- 
ing to  constitute  the  entire  board  and  ig- 
noring those  whose  terms  had  not  expired, 
met  and  organized  by  electing  the  defendant 
as  president  of  the  board  of  education  of  Ho- 
boken. The  obvious  Intent  of  the  amending 
act  was  the  elimination  of  the  popular  vote 
on  the  question  of  acceptance  or  rejection  of 
sections  38  and  39,  and  tbe  Imposition  of  the 
new  method  of  selection  upon  all  cities  oth- 
er than  those  excepted  from  the  provisions 
of  the  act.  The  act  of  1911  amends  section 
38  and  repeals  section  39,  which  provided 
for  an  elective  board,  section  40,  which  pro- 
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vlded  for  tbe  manner  of  submitting  the  ques- 
tion to  a  vote,  and  section  241,  which  pre- 
scribes the  method  of  organization  -of  any 
board  elected  under  section  39;  so,  if  this 
legislation  be  constitutional.  It  Is  now  the 
only  method  existing  for  the  appointment 
of  boards  of  education  in  dtles  not  exempted 
from  Its  operation."  That  the  purpose  of  the 
act  of  1911  Is  a  special,  and  not  a  general, 
provision  for  the  management  of  free  pub- 
lic schools,  or  for  the  regulation  of  the  Inter- 
nal affairs  of  towns  and  counties,  is  mani- 
fested by  the  language  employed  In  the  open- 
ing sentence,  which  Is,  "in  each  city,  other 
than  those  cities  where  boards  of  education 
now  consist  of  less  than  nine  members  each." 
The  class  is  thus  limited  to  cities  having 
nine  members,  or  perhaps  more,  in  Its  board 
of  education,  but  excludes  all  cities  now  hav- 
ing a  less  number,  even  if  such  cities  should 
hereafter  be  entitled  to  nine  or  more  mem- 
bers. If  a  city  now  having  less  than  nine 
members  should  lawfully  increase  its  board 
to  nine  or  more  members,  it  would  not  come 
Into  the  class.  That  classification  by  such 
methods  is  vicious  is  too  well  settled  In  this 
state  to  require  the  citation  of  all  tbe  cases 
bearing  on  this  question.  If  classification 
by  numbers  answers  the  constitutional  re- 
quirement, all  of  a  present  or  future  class 
measuring  up  to  the  numerical  qualification 
must  be  afforded  an  opportunity  to  enter  the 
class,  for  It  rests  on  the  qualities  of  objects, 
not  on  the  time  when  they  are  obtained. 
Stahl  v.  Trenton,  54  N.  J.  Law,  444,  24  Atl. 
478. 

It  may  well  happen  that  a  city,  now  ex- 
cluded, may  Increase  the  number  of  Its  board 
members;  but,  not  being  now  in  the  class 
as  limited,  there  would  be  no  method  for  the 
appolnttnent  of  its  members  under  the 
amended  act,  for  it  has  been  specifically  ex- 
cluded, and  although  Its  board  of  education 
might  hereafter  consist  of  nine  members, 
their  appointment  would  have  to  be  made 
under  the  law  at  present  applicable  to  that 
now  excluded  city,  and  thus  in  different  cit- 
ies, haviug  the  same  number  of  members  of 
its  board  of  education,  diverse  methods  of 
appointment  may  exist  for  which  no  reason 
can  be  given  other  than  a  classification  cre- 
ated by  the  act  under  review,  which  is  un- 
substantial, illusory,  and  contrary  to  the 
constitutional  prohibition. 

The  defendant,  however,  challenges  the 
right  of  the  relator,  a  private  citizen,  to 
question  the  constitutionality  of  the  act,  up- 
on the  ground  that  it  is  an  assault  upon  the 
existence  of  the  board  of  education  of  the 
city  of  Iloliolien,  a  public  corporation,  and 
that  the  existence  of  the  board  appointed 
under  the  act  assailed  cannot  be  lawfully 
challenged  by  the  relator  in  these  proceed- 
ings, because  this  can  only  be  done  by  the 
Attorney  General  acting  ex  officio  where  the 
information  undertakes  to  question  the  cor- 
porate existence  of  a  public  corporation,  and 
charges  that  such  is  the  effect  of  this  infor- 


mation because  the  court.  In  order  to  on!>t 
the  defendant,  would  necessarily  be  obliged 
to  determine  that  the  board  which  elected 
him  president  has  no  legal  existence,  there- 
by permitting  a  private  relator  to  Indirectly 
attack  the  corporate  existence  of  a  board 
not  a  party  to  these  proceedings  and  with- 
out an  opportunity  to  defend  Its  corporate 
existence.  In  support  of  this  contention,  the 
defendant  cites  HoUoway  y.  Dickinson.  69 
N.  J.  Law,  72,  54  Atl.  529,  which  holds  that 
an  Information  filed  in  the  name  of  tbe  At- 
torney General  at  the  relation  of  a  resident 
and  property  owner  acting  under  leave  of 
the  court  is  confined  to  cases  where  there 
exists  an  office  de  facto  or  de  jure,  and 
where  the  controversy  relates  to  the  right  of 
an  individual  or  Individuals  to  hold  sacb 
office,  but  that  the  act  under  which  such 
proceedings  may  be  taken  does  not  author- 
ize an  attack  to  be  made  upon  the  existence 
of  a  public  corporation  by  a  private  relator, 
and  that  such  an  attack  must  still  be  con- 
ducted by  the  Attorney  General  acting  as 
the  representative  of  the  state.  The  present 
proceedbig  does  not  make  any  attack  upon 
the  existence  of  a  public  corporation,  but 
calls  upon  the  defendant  to  show  by  what 
authority  he  is  acting  as  president  of  a  pub- 
lic corporation,  not  the  legal  existence  of  the 
office  itself.  The  information  does  not  at- 
tack the  existence  of  the  board  of  education, 
but  only  the  right  of  the  defendant  to  hold 
the  office. 

In  Bnmsted  v.  Henry,  74  N.  J.  Law,  162. 
64  Atl.  475,  two  members  of  the  excise  board 
of  Jersey  City  filed  Informations  against  two 
members  of  the  board  who  were  appointed 
by  the  court  of  common  pleas  of  the  county 
of  Hudson  to  succeed  the  relators  as  excise 
commissioners,  they  having  been  appointed 
by  the  mayor,  and  the  question  considered 
and  determined  was  the  constitutionality  of 
the  act  under  which  the  defendants  had  been 
appointed.  The  Supreme  Court,  holding  that 
the  act  was  unconstitutional,  ordered  a  judg- 
ment of  ouster,  from  which  a  writ  of  error 
was  taken  to  the  Court  of  Errors  and  Ap- 
peals, and  in  that  court  (74  N.  J.  Law,  790. 
67  Atl.  375)  Mr.  Justice  Swayze,  speaking 
for  the  court,  said:  "The  information  does 
not  attack  the  existence  of  the  board  of 
excise  commissioners;  it  concedes  that  and 
attacks  only  the  right  of  the  defendant  to 
hold  the  office."  So  here  the  information 
concedes  that  a  board  of  education  exists  in 
Hoboken,  and  that  it  is  entitled  to  elect  a 
president,  but  attacks  the  right  of  the  de- 
fendant to  hold  the  office,  because  Mr.  Tay- 
lor, who  claims  to  be  president  of  the  board, 
has  been  ousted  by  the  defendant  claimhig 
to  hold  under  an  act  which  we  consider  un- 
constitutional. 

In  Haun  v.  Bedell,  67  N.  J.  Ijiw,  148,  50 
Atl.  364,  approved  by  the  Court  of  Errors 
and  Appeals  in  the  case  last  above  cited,  the 
relator,   who  was  a  citizen  of  the  city  of 
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Camden,  filed  his  Information  to  test  the 
right  to  ofiice  of  a  board  of  excise  commis- 
sioners, the  defendant  in  the  proceeding  hav- 
ing been  elected  under  an  act  providing 
therefor  (P.  L.  1884,  p.  133),  while  by  a  sup- 
plement to  that  statute  approved  in  1892 
(P.  Ii.  29),  It  was  provided  that  the  members 
of  such  a  board  should  be  appointed  by  the 
court  of  common  pleas.  The  respondents  ob- 
jected to  the  proceedings,  claiming  that  the 
right  of  the  respondents  to  hold  thtir  ofiBces 
could  not  be  called  In  question  at  the  In- 
stance of  a  private  person,  because  It  attacli- 
ed  the  legal  existence  of  the  board  of  which 
they  were  members.  The  court  held.  In  an 
opinion  written  by  Chief  Justice  Gummere, 
that  the  defendants  misapprehended  the  ef- 
fect of  the  procedure  because  the  legality  of 
the  board  of  excise  commission  was  not 
questioned,  but  the  right  of  the  incumbents 
to  sit  in  that  board  as  Its  members. 

In  the  present  proceeding  the  question 
raised  is  whether  the  defendant  is  the  legal 
president  of  the  board  of  education  of  the 
city  of  Hoboken,  and  his  right  to  that  ofQce 
depends  upon  whether  the  body  who  have 
undertaken  to  elect  him  to  that  position 
have  been  properly  selected,  so  as  to  become 
entitled  to  Induct  him  Into  the  office  of  pres- 
ident. The  General  School  Act,  previous  to 
the  amendment  of  1911,  provides  for  a  board 
of  education  in  every  city,  and  it  also  pro- 
vides for  the  method  of  the  selection  of  Its 
members.  The  act  of  1911,  which  is  chal- 
lenged, provides  for  a  dlCterent  method  of 
selecting  the  officers  to  serve  as  members 
of  the  board  of  education,  and  fixes  the  num- 
ber. It  is  the  method  of  selection  and  not 
the  corporate  existence  of  the  board  of  edu- 
cation which  this  information  assails,  and, 
If  the  relator  is  correct  in  his  position.  It 
does  not  destroy  the  office,  but  determines 
that  the  defendant  has  been  unlawfully  se- 
lected. 

We  are  of  opinion  that  the  act  of  1911 
(P.  Ii.  612),  is  not  a  constitutional  enactment, 
and  affords  no  support  to  defendant's  claim 
to  the  office  be  now  asserts  to  hold  by  virtue 
thereof. 

The  relator  Is  entitled  to  Judgment  on  his 
demurrer  to  defendant's  plea. 


STATE  V.  DE  GERAT.MO. 

(Supreme  Court  of  New  Jersey.    June  6, 
1912.) 

(ByUabut  ly  the  Court.) 

1.  CBiiaNAi.  liAW   (I  789*)— Instkuctions— 
ArjBi. 

The  defendant,  being  on  trial  for  the 
crime  of  attempting  to  commit  a  rape,  offered 
considerable  testimony  tending  to  prove  an 
alibi,  and  at  the  close  of  the  case  requested 
the  court  to  charge  "that,  if  reasonable  doubt 
of  puilt  is  raised  even  by  inconclusive  evidence 
of  the  alibi,  defendant  is  entitled  to  the  benefit 
of  it,"  to  which,  the  court  responded,  "I  will 


charge  you  that  the  e^dence  must  satisfy  you 
of  the  defendant's  guilt  beyond  a  reasonable 
doubt."  Held,  that  this  was  not  a  legal  com- 
pliance with  the  request;  the  court  not  having 
dealt  with  the  subject-matter  of  the  request  in 
any  part  of  its  charge. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  M  1846-1849,  1851,  1880, 
1904-1922,  1960,  1967;   Dec.  Dig.  i  789.*] 

2.  Criminai,  Law  (§  834*V— Instbuctionb. 

Where  a  request  to  charge  calls  for  the 
application  of  a  correct  legal  principle,  is  ap- 
plicable to  the  testimony,  and  clearly  material 
to  defendant's  case,  be  is  entitled  to  have  it 
distinctly  charged  in  such  way  as  not  to  leave 
room  for  misapprehension  or  mistake  by  the 
jury. 

[Ed.  Note. — For  other  cases,  see  Cr'minnl 
Law.  Cent.  Dig.  §{2018,  2014;    Dec.  Dig.  S 

Error  to  Court  of  Quarter  Sessions,  Union 
County. 

Vincenzo  De  Geralmo  was  convicted  of  an 
attempt  to  commit  rape,  and  brings  error. 
Reversed. 

Argued  February  term,  1912,  before  BER- 
GEN, VOOEHEES,  and  KALISCH,  JJ. 

Wmiam  R.  Wilson,  of  Elizabeth,  for  plain- 
tiff in  error.  0.  Addison  Swift,  for  the 
State. 

BERGEN,  J.  The  defendant  was  con- 
victed of  an  attempt  to  commit  a  rape,  and 
brings  the  record  here  for  review  under  sec- 
tion 136  of  the  Criminal  Procedure  Act  (2 
Comp.  St.  1910,  p.  1862).  Many  causes  are 
specified  as  ground  for  reversal,  but  it  is 
only  necessary  to  consider  one  of  them. 

The  case  made  by  the  state  was  that  a 
man  entered  the  room  of  the  complaining 
witness  at  night  whose  face  she  did  not  see, 
and  the  evidence  of  his  g^uilt  rests  upon  her 
subsequent  Identification  of  him  through  his 
voice,  and  an  odor  of  garbage  about  his 
clothes  while  he  was  In  the  room,  it  being 
shown  that  he  was  a  garbage  collector,  and 
upon  a  comparison  of  finger  marks  found 
upon  one  of  the  posts  of  a  portico  by  which 
the  guilty  person  ascended  from  the  ground 
to  the  window  of  her  room,  a  duly  qualified 
expert,  having  compared  the  admitted  finger 
prints  of  the  defendant  with  those  found  on 
the  post,  testifying  that  In  his  opinion  the 
Impressions  were  made  by  the  same  band. 
In  addition  to  this,  it  was  shown  that  a  cap 
left  in  the  room  by  the  guilty  party  re- 
sembled a  cap  sometimes  worn  by  the  de- 
fendant. This  was  substantially  the  state's 
case.  The  defendant  was  called  as  a  witness 
in  his  own  behalf  and  denied  the  charge, 
saying  that  he  was  at  home  on  the  night  in 
question  and  went  to  bed  about  8:30,  re- 
maining there  all  night,  and  was  not  out  of 
his  bed  until  about  C  o'clock  the  next  morn- 
ing. If  this  was  true,  then  he  has  establish- 
ed an  alibi. 

[1,2]  Defendant's  wife  testified  that  she 
occupied  the  bed  with  her  husband;  that 
she  was  awakened  two  or  three  times  dur- 
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ing  the  night,  the  last  being  about  1  o'clock, 
to  look  after  a  sick  child ;  and  that  her  hus- 
band was  in  bed  each  time,  but  after  that 
she  slept  until  4  o'clock,  when  aroused  by 
an  alarm  clock,  and  her  husband  was  still 
there.  There  was  other  testimony  tending 
to  sustain  the  evidence  of  an  alibi.  With 
the  case  In  this  condition,  the  court  charged 
the  jury,  after  referring  to  some  of  the  evi- 
dence, that,  if  the  defendant  was  not  pres- 
ent when  the  crime  was  committed,  it  would 
be  a  good  defense,  but  did  not  Instruct  the 
Jury  that,  if  this  evidence  raised  a  reason- 
able doubt  of  defendant's  guilt,  he  was  en- 
titled to  the  benefit  of  it,  whereupon  the 
defendant  requested  the  court  to  charge 
"that,  if  reasonable  doubt  of  guilt  is  raised 
even  by  inconclusive  evidence  of  the  alibi, 
defendant  is  entitled  to  the  benefit  of  it." 
The  court  in  response  said,  "I  will  charge 
you  that  the  evidence  must  satisfy  you  of 
the  defendant's  guilt  beyond  a  reasonable 
doubt"  If  the  request  was  proper,  It  cer- 
tainly was  not  charged  by  what  the  court 
said,  and  amounted  to  a  denial  of  it  The 
request  was  a  correct  statement  of  the  law. 
The  setting  up  of  an  alibi  as  a  defense  to  a 
crime  does  not  change  the  presumption  of 
innocence  or  relieve  the  state  of  its  burden 
to  establish  defendant's  guilt  beyond  a  rea- 
sonable doubt,  and  If  the  evidence  relating 
to  the  alibi  considered  alone,  or  In  connec- 
tion with  all  the  other  evidence,  leaves  a 
reasonable  doubt  of  guilt  In  the  minds  of  the 
Jury,  they  should  not  convict  Even  if  the 
evidence  be  insufficient  to  satisfy  the  Jury 
that  the  accused  was  not  present,  It  cannot 
be  rejected,  but  should  be  considered  with 
the  other  evidence  in  the  case,  and  therefore 
we  think  that  the  defendant  was  entitled  to 
have  the  Jury  distinctly  Instructed  that  if 
a  reasonable  doubt  was  created  by  the  evi- 
dence relating  to  the  alibi,  even  If  It  did  not 
conclusively  establish  it,  he  was  entitled  to 
the  benefit  of  such  a  doubt.  It  is  not  a  com- 
pliance with  the  request  made  in  this  case  to 
simply  charge  that  the  Jury  must  be  satis- 
fled  by  all  the  evidence  of  defendant's  guilt 
beyond  a  reasonable  doubt,  for  that  Ignores 
the  concrete  proposition  of  law  presented 
which  defendant  was  entitled  to  have  applied. 
The  charge  of  the  court  on  this  branch  of 
the  case,  after  stating  that  the  defense  was 
that  defendant  was  not  present  when  the 
crime  was  committed,  was:  "Ton  have  heard 
the  various  witnesses  offered  on  bis  behalf. 
Tou  have  heard  the  testimony  of  his  friends 
who  came  from  Jersey  City,  as  to  their  being 
at  his  house  on  the  afternoon  of  that  day, 
and  that  he  was  there  with  them,  and,  of 
course,  that  Is  not  a  complete  alibi  to  this 
charge,  but  Is  evidence  as  to  his  movements. 
You  have  heard  the  testimony  of  defendant's 
wife  and  of  Luclanno  and  his  wife,  going  to 
show  that  the  defendant  was  in  that  house 
all  night;  that  is,  the  night  on  wliich  it  is 
alleged  this  crime  was  committed."     Mani- 


festly, this  charge,  which  was  all  the  conrt 
said  on  this  subject  submitted  nothing  to 
the  Jury,  if  it  did  that  bat  the  extent  to 
which  defendant  had  been  able  to  establish 
his  defense  that  he  vras  not  present  when 
and  where  the  crime  charged  was  committed, 
and  in  no  way  instructed  the  Jury  concern- 
ing the  evidential  effect  of  the  testimoDy 
regarding  the  alibi  in  creating  a  reasonable 
doubt  as  to  the  conclusiveness  of  defendant's 
presence  when  the  crime  was  perpetrated, 
the  burden  of  proving  which  was  upon  tbe 
state,  and  was  not  shifted  by  tbe  proposed 
defense.  The  impression  left  uiK>n  the  jury 
must  have  been  that  the  evidence  tending  to 
show  tbe  absence  of  the  defendant  could  not 
be  given  ^ect  unless  It  outweighed  that 
which  tended  to  show  his  presence,  and  it 
is  quite  like  the  situation  condemned  is 
State  T.  McQueen,  69  N.  J.  Law,  522-531. 
55  Atl.  1006. 

The  request  In  the  present  case  contained 
a  correct  statement  of  the  law,  was  applica- 
ble to  the  testimony,  and  clearly  material  to 
the  defendant's  case,  which  he  was  entitled 
to  have  distinctly  charged,  and  in  its  re- 
fusal he  suffered  a  manifest  wrong  and  in- 
jury. 

"One  of  the  most  Important  duties  of  the 
court  16  to  declare  the  law  applicable  to  a 
case  to  the  Jury  when  requested  so  to  do. 
This  should  be  done  in  such  a  way  as  not 
to  leave  room  for  misapprehension  or  mis- 
take."   Koe  v.  State,  45  N.  .T.  Law.  49. 

We  are  of  opinion  that  the  defendant  w.is 
entitled  to  have  the  legal  proposition  re- 
quested distinctly  charged,  and  that  tbio 
was  not  complied  with  by  the  court  nnles.« 
tbe  legal  effect  was  substantially  covered  by 
Its  charge  to  the  Jury.  Aldrlcb  v.  Peckbam. 
74  N.  J.  Law,  711,  68  Atl.  345;  Mellon  v. 
Victor  Talking  Machine  Ck).,  77  N.  J.  Law, 
670,  73  Atl.  494,  and  a  careful  esaminatinn 
of  it  shows  that  the  precise  point  raised  br 
the  request  was  not  adverted  to  by  the 
court  in  any  part  of  its  charge. 

Therefore  tbe  defendant  is  entitled  to 
have  this  Judgment  reversed,  and  a  new 
trial  granted,  and  it  Is  so  ordered. 


SinLLINGSBUBG  v.  GREENWICH  TP. 

(Supreme  Court  of  New  Jersey.    June  O, 
1912.) 

(Syttahug  by  the  Court.) 
1.  Taxation  (J  491*)— Assbsskert— Addi- 

TioN  op  Omitted  Pkopebtt. 

Tbe  county  boards  of  taxation  are  bound 
to  keep  a  record  of  their  proceedings,  and  tbe 
addition  of  alleged  omitted  property  to  tbe 
daplicate  of  assessments  for  taxes  requires  ft<' 
action  of  the  board,  which  is  not  compUnl 
with  by  a  direction  to  its  secretary,  given  hy 
one  of  Its  members,  to  add  omitted  property 
without  proof  by  record  or  otherwise  that  such 
was  the  determination  of  the  board. 

[Ed.  Note. — For  other  case;,  see  Taxation. 
Cent  Dig.  {{  874,  875;  Dec.  Dig.  i  491.*] 


•For  other  casea  see  same  topic  and  Rectloa  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexei 


Digitized  by  CjOOQIC 


N.J.) 


SHILLINGSBURa  «•.  OKEISNWICH  TP. 


645 


2.  Taxation  (f  482*)— Abskssubrt— Omittkd 
Pbopebtt. 

In  case  such  board  adds  to  the  duplicate 
omitted  property,  it  mnat  gire  to  tlie  owner 
immediate  notice  thereof  and  of  the  time  and 
place  of  the  next  meeting  of  the  board,  and  the 
entry  of  omitted  property  on  the  tax  list  is 
not  a  binding  assessment  without  proof  of 
SQch  notice. 
[Ed.  Note.— For  other  cases,  see  Taxation, 
Vnt.  Dig.  H  854-857;    Dec  Dig.  {  482.») 

Certiorari  by  William  Shllllngsburg  against 
the  Township  of  Greenwich  to  review  a  tax 
assessment    Assessment  set  aside. 

Argued  February  term,  1912,  before  BER- 
GEN, VOORHEES,  and  KALISCH,  JJ. 

Harrison  H.  Toorhees,  of  Camden,  and  Wil- 
liam A.  liOgue,  of  Brldgeton,  for  prosecutor. 
Walter  H.  Bacon,  of  Brldgeton,  for  defend- 
ant 

BERGEN,  J.  Tbls  writ  seeks  to  review  a 
tax  assessment  laid  In  1910  upon  five  oyster 
boats  belonging  to  the  prosecutor.  The  facts 
appearing  are  that  prosecutor  resides  In  Cam- 
den, N.  3.,  where  the  boats  were  assessed  for 
taxation  in  1910,  and  taxes  paid;  that  the 
boats  are  used  for  planting  and  gathering 
oysters  In  Delaware  Bay  on  the  shore  of  the 
state  of  Delaware;  that  they  are  used  In 
the  months  of  May  and  June  in  each  year 
for  planting  oysters;  that  on  each  Friday 
or  Saturday  nights  during  these  months  they 
return  to  Greenwich  to  get  supplies  and  re- 
main over  Sunday;  that  May  20,  1910,  they 
came  to  the  dock  at  Greenwich,  arriving 
about  4 :30  p.  m.,  and  were  tied  to  the  wharf, 
but  were  not  assessed  by  the  assessor  of  the 
township;  that  Harry  B.  Bamford  was  em- 
ployed by  the  county  board  of  taxation  to  go 
to  Greenwich  on  May  20,  1910,  to  see  wheth- 
er the  boats  were  there  and  waited  until 
after  4:30  p.  m.  when  the  boats  came  In; 
that  he  reported  the  result  of  his  observa- 
tions to  the  chairman  of  the  county  board 
of  taxation;  that  the  assessment  was  in- 
serted In  the  assessor's  duplicate  about  Sep- 
tember 1,  1910,  by  the  secretary  of  the  coun- 
ty board  under  directions  from  the  presi- 
dent ;  that  no  record  of  this  proceeding  was 
made  by  the  county  board  beyond  that  con- 
tained in  the  amended  duplicate  book ;  that 
there  was  no  evidence  taken  by  that  board 
of  the  value  of  the  boats;  that  no  immediate 
notice  was  given  to  the  owner  of  this  action, 
or  of  the  time  and  place  of  the  next  meeting 
of  the  board  for  review  thereof. 

Tbls  prosecutor  had  a  tax  of  like  nature 
set  aside  In  Shllllngsburg  v.  Rldgway,  60  N. 
J.  Law,  113,  54  Atl.  531,  upon  the  ground 
that  tbere  was  no  proof  that  the  boats  were 
found  In  Greenwich  township  on  May  20th 
when  the  assessment  for  taxes  begins;  but 
In  tliat  case  Judge  Dixon,  speaking  for  this 
court,  said   that  visible  property  was  tax- 


able where  found  on  the  20th  day  of  May, 
and  that  case  binds  this  court.  Whether 
boats  found  In  the  morning  In  Camden,  and 
there  assessed,  can  be  also  assessed  in  an- 
other place  to  which  they  may  move  In  the 
evening  of  the  same  day  was  not  decided, 
and  tbls  case  does  not  require  its  solution, 
because  this  assessment  and  the  proceedings 
thereunder  must  be  set  aside  for  the  follow- 
ing reasons:  The  boats  were  not  assessed 
by  the  assessor,  but  added  to  the  duplicate 
by  the  order  of  the  president  of  the  county 
board  of  taxation  as  omitted  property,  and 
while  section  4  of  the  act  of  1006,  Comp. 
Statutes  5118,  authorizes  the  county  board 
to  add  any  property  to  the  duplicate  which 
has  been  omitted  or  overlooked,  and  to  do 
all  things  necessary  for  the  taxation  of  all 
property,  there  Is  no  record  In  this  case  show- 
ing any  such  action.  All  that  appears  is  that 
the  president  of  the  board  directed  the  secre- 
tary to  add  to  the  duplicate  what  now  ap- 
pears. The  president  has  no  such  power.  It 
can  only  be  done  by  the  action  of  the  board, 
and  no  such  action  is  shown. 

[1]  This  court  has  held  that  the  proceed- 
ings of  the  county  board.  It  being  a  special 
tribunal,  must  show  on  its  record  the  neces- 
sary facts  to  give  jurisdiction  (Eatontown  v. 
Electric  Co.,  75  N.  J.  Law,  459,  68  Ati.  342), 
and  the  statute  creating  the  county  boards  of 
taxation,  among  other  things,  declares  that 
"the  said  board  shall  keep  a  full  record  of 
Its  proceedings."  P.  I*  1906,  p.  210,  {  8;  C. 
S.  5117,  i  37r. 

In  this  case  there  Is  no  such  record,  noi' 
does  It  appear  the  county  board  took  any  ac- 
tion in  the  matter.  All  that  the  testimony 
shows  to  that  the  president  of  his  own  mo- 
tion, directed  the  assessment  without  even 
the  formality  of  ascertaining  the  true  value 
of  the  property  assessed. 

[2]  There  Is  another  reason  why  this  as- 
sessment is  Illegal.  The  power  of  the  county 
board  to  add  omitted  property  Is  based  upon 
the  authorization  given  to  the  board  charged 
with  the  revision  of  taxes  by  section  28  of 
"An  act  for  the  assessment  and  collection  of 
taxes"  (P.  L.  1903,  394;  O.  S.  5107),  which 
power  Is  conferred  upon  the  county  boards 
of  taxation  by  section  9  of  a  supplement  to 
the  act  last  mentioned  (P.  L.  1906,  210 ;  C.  S. 
5120) ;  but,  to  make  such  action  legal,  imme- 
diate notice  must  be  given  to  the  owner  of 
such  addition  and  also  of  the  time  and  place 
of  the  next  meeting  of  the  board.  The  no- 
tice prescribed  by  the  statute  was  not  given 
the  prosecutor,  and  he  had  no  such  knowl- 
edge of  the  action  of  the  board  as  the  statute 
entitled  him  to  have  until  his  boats  were 
advertised  for  sale. 

The  assessment  and  proceedings  thereun- 
der win  be  set  aside. 
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RAWIJNGS  et  aL  t.  DUANE  H.  NASH,  Inc. 

(Court  of  Appeals  of  Maryland.     Feb.  2, 
1912.) 

1.  Sales    (|   71*)— Coktbacts  — Oonbtbuo- 

TIOW. 

A  contract,  ^ving  defendant  firm  the  ez- 
clusiTe  right  to  sell  plaintiff's  harrows  in  cer- 
tain territory  for  one  year,  and  containing  an 
order  from  defendant  for  a  certain  number  of 
them,  did  not  require  plaintiff,  after  delivery 
of  such  number,  to  sell  others  beyond  the  rea- 
sonable needs  of  the  firm's  trade  during  such 
period. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §{  189-196;    Dec.  Dig.  i  71.*] 
::.  Damages  (§  6*)— Bbeach  of  Oontbact— 

Dakaoes. 

Where  the  seller,  under  a  contract  for  the 
exclusive  sale  of  agricultural  implements  in 
certain  territory  for  a  fixed  period,  violates 
the  contract  by  refusing  to  sell  a  sufficient 
number  of  implements  to  satisfy  the  require- 
ments of  the  buyer's  business  in  such  territory 
for  such  period,  the  buyer  can  recover  only 
such  resulting  loss  of  profits  as  can  be  proved 
with  reasonable  certainty. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  8  5;    Dec.  Dig.  f  6.*] 

3.  Pbincipal   and  Agent  (§   36*)  —  Sales 
Agency  Contracts— Breach. 

A  contract,  giving  defendants  the  exclu- 
sive ri^bt  to  sell  plaintiff's  agricultural  imple- 
ments m  certain  territory  for  a  period  ending 
November  1st,  was  not  breached  by  plaintiff 
sending  out  a  notice  in  the  preceding  July  in- 
forming the  trade  that  after  November  Ist  a 
third  concern  would  sell  plaintiff's  product  in 
that  territory. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Aaent  Cent.  Dig.  fS  57-58%  ;  Dec.  Dig.  §  36.»1 

4.  Tbial  (§  260*)— Instbuciiohs— Refusal— 
Mattkb  Covered. 

An  instruction  covered  by  one  given  is 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  651-659;  Dec.  Dig.  |  260.*] 

Appeal  from  Superior  Court  of  Baltimore 
City;    Thos.  Ireland  Elliott,  Judge. 

Action  by  Duane  H.  Nash,  Incorporated, 
against  J.  S.  KawUngs  and  another,  trad- 
ing as  Rawllngs  Implement  Company.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Argued  before  BOTD,  C.  J.,  and  BRIS- 
COE, PE.\RCE,  BURKE,  THOMAS,  PATTI- 
SON,  UBNER,  and  STOCKBBIDGE^  JJ. 

Rignal  W.  Baldwin  and  William  S.  Bryan, 
Jr.,  for  appellants.  Henry  p.  Ilynson,  Jr., 
and  W.  Calvin  Chestnut,  for  appellee. 

URNEB,  J.  The  appellee  corporation  is 
engaged  In  the  manufacture  of  harrows  un- 
der a  patent  which  It  controls,  and  the  ap- 
pellant partnership  deals  in  agricultural  im- 
plements. These  parties  on  August  1,  1909, 
entered  Into  an  agreement  In  writing  by 
which  the  company  appointed  the  firm  as 
its  agents  for  the  sale  of  the  barrows  in 
Maryland  and  certain  other  states  for  the 
period  of  one  year  commencing  November 
1,  1909.  The  agreement  contained  an  order 
from   the   firm   purchasing  absolutely   1,500 


harrows  at  prices  listed  according  to  the 
sizes  required,  which  were  to  t>e  spedfied  on 
or  before  October  15,  1910.  The  prices  for 
extra  coulters,  or  teeth,  were  also -stated; 
but  as  to  these  there  was  no  specific  order 
In  the  contract  There  were  provisions, 
among  others,  to  the  effect  that  the  goods 
specified  in  the  agreement  should  be  dellrer- 
ed  between  the  dates  Indicated,  unless  dellv- 
erles  were  prevented  by  designated  causes, 
and  that  it  should  be  the  duty  of  the  flrm 
and  its  subagents  to  make  a  Judicious  dis- 
tribution of  all  printed  matter  furnished 
and  take  every  opportunity  to  adyertise  the 
implements,  by  canvassing  or  otherwise!  and 
to  see  that  all  barrows  sold  were  properly 
set  up  and  started.  There  was  no  option 
reserved  to  either  of  the  parties  for  a  n- 
newal  of  the  contract,  and  the  appellee  ap- 
pointed another  agency,  to  succeed  the  ap- 
pellants, at  the  expiration  of  their  term,  for 
the  exclusive  sale  of  the  harrows  in  the  ter- 
ritory mentioned.  In  pursuance  of  the  agree- 
ment referred  to,  the  appellee  company  de- 
livered to  the  appellants  the  1.500  barrows 
as  stipulated,  and  upwards  of  17,000  coul- 
ters, but  declined  to  sell  them  any  in  excess 
of  those  quantities.  In  the  present  suit  by 
the  company  to  recover  an  unpaid  balanre 
due  under  the  contract,  the  principle  ques- 
tion is  whether,  and  to  what  extent  If  at 
all,  the  defendant  firm  Is  entitled  to  recoup 
the  loss  it  claims  to  have  suffered  in  conse- 
quence of  the  plaintiff's  refusal  to  fill  addi- 
tional orders. 

[1]  The  defendants  contend  that  under 
the  terms  of  the  contract,  the  plaintiff  was 
bound  to  deliver  all  the  barrows  and  coul- 
ters ordered  by  them  during  the  stated  peri- 
od, and  they  insist  that  they  have  a  right 
to  recoup  In  damages  the  difference  between 
the  purchase  and  customary  reselling  prices 
of  the  goods  covered  by  the  orders  which 
the  plaintiff  rejected.  The  statement  of  ac- 
count upon  which  the  defendants  rely  agrees 
with  that  of  the  plaintiff  In  showing  an  in- 
debtedness of  $7,023.56  for  implements  and 
extra  parts  furnished  under  the  contract; 
but  it  claims  ^,574.50  by  way  of  recoup- 
ment for  profits  on  unfilled  orders  for  S20 
harrows  and  about  11,000  coulters.  The 
court  below  accepted  the  defendants'  theory 
to  the  extent  of  holding  that  their  right  of 
purchase  under  the  agreement,  during  the 
prescribed  period,  was  not  restricted  to  the 
quantity  specifically  mentioned;  but  by  its 
own  instruction,  it  limited  the  recoupment 
to  such  damages,  if  any,  as  the  Jury  should 
find  the  defendants  sustained  by  reason  of 
the  failure  of  the  plaintiff  to  furnish  goods 
"sold  by  the  defendants  and  ordered  by 
them  from  the  plaintiff"  during  the  year  of 
the  contract,  and  which  the  latter  failed  or 
refused  to  supply.  It  was  agreed  at  the 
trial  that  the  amount  which  It  might  be 
permissible  for  the  defendants  to  recoup  on 
account  of  unfilled  orders,  under  the  court's 


•For  otber  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  A  Rsp'r  Indezn 
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instruction,  was  $161.60  (which,  according  to 
the  evidence,  was  the  profit  on  about  100 
barrows  sold  In  anticipation  of  the  orders 
being  filled),  and  that  this  amount,  deducted 
from  the  bill  rendered  by  the  plaintiff, 
would  leave  a  balance  of  $6,862.16  for  which 
the  Jury  would  be  warranted  in  giving  a 
verdict  for  the  plaintiff,  with  Interest  in 
their  discretion;  the  right  being  reserved  to 
the  parties  to  have  reviewed  in  this  court 
the  questions  involved  in  the  rulings  of 
the  court  below.  The  verdict  was  for  the 
precise  amount  stated,  and  the  defendants 
have  thus  been  awarded  by  way  of  re- 
coupment all  the  damages  they  claim  on 
account  of  the  rejected  orders  in  so  far  as 
they  would  liave  supplied  sales  actually  ef- 
fected. In  view  of  the  successful  assertion 
of  their  claim  to  tills  extent,  the  only  ques- 
tion we  need  consider  in  this  connection  is 
whether  their  contention  as  to  recoupment 
for  damages  on  account  of  prospective  sales 
should  be  sustained. 

There  is  nothing  in  the  agreement  between 
the  parties  which,  in  our  opinion,  can  be 
properly  construed  to  mean  that  the  defend- 
ants liad  an  option  for  the  purchase  of  as 
many  of  the  implements  as  they  might 
choose  to  order  within  the  year  of  the  con- 
tract. If  this  liad  been  the  understanding 
of  the  parties,  they  would  doubtless  have 
employed  the  very  simple  terms  which  would 
have  readily  and  clearly  expressed  that  in- 
tention. As  the  contract  does  not  contain 
such  a 'provision,  and  as  the  agency  which  It 
creates,  and  upon  which  the  defendants  rely, 
is  for  the  resale  of  the  harrotos  within  the 
prescribed  time  and  area,  it  is  clear  tliat 
the  duty  of  the  plaintiff  to  sell  the  imple- 
ments to  the  defendants  could  not  be  held 
to  extend  further  than  the  restricted  pur- 
poses of  such  resales  required.  The  defend- 
ants therefore  were  not  entitled  to  purchase 
from  the  plaintiff  beyond  the  reasonable 
needs  of  their  trade  existing  during  the 
time  they  were  authorized  by  the  agreement 
to  deal  in  the  plaintifTs  patented  commodity. 

[2]  If  the  plaintiff  violated  the  contract 
by  refusing  to  sell  to  the  defendants  a  suffi- 
cient number  of  the  implements  to  satisfy 
the  requirements  of  the  business  in  the  lo- 
calities and  for  the  period  specified,  the  de- 
fendants would  have  an  undoubted  right  to 
recover  for  such  resulting  losses  as  could 
be  proved  with  reasonable  certainty.  In 
cases  like  the  present,  where  the  contract 
relates  to  articles  which  can  be  procured 
only  from  the  party  charged  with  default, 
and  where  the  purchase  is  understood  to  be 
made  for  the  purposes  of  resale,  the  rule  is 
that  the  vendee  is  entitled  to  recover  the 
profits  he  would  have  derived  from  reselling 
the  goods  if  they  had  been  delivered  by  the 
vendor  according  to  the  agreement.  But 
tills  loss  must  be  shown  by  evidence  w^lch 
does  not  leave  the  question  open  to  specula- 
tion and  conjecture.  Note  to  Guetzkow  v. 
Andrews,  62  U  B.  A.  210,  223 ;  35  Cyc.  645; 


Liggett  Axle  Co.  v.  Michigan  Buggy  Co., 
106  Mich.  445,  64  N.  W.  466;  Wakeman 
v.  Wheeler  &  Wilson,  101  N.  Y.  209,  4  N. 
E.  264,  54  Am.  Rep.  676. 

It  is  stated  generally  in  Lanahan  v.  Heav- 
er, 79  Md.  418,  29  AU.  1037,  that:  "Wherever 
it  is  reasonably  certain  or  apparent  that 
profits  would  have  been  realized  had  the 
contract  been  completed  according  to  its 
terms,  and  the  profits  of  the  bargain  are 
the  only  thing  purchased  or  contracted  for, 
and  are  the  direct  and  immediate  fruits  of 
the  contract,  there,  though  the  amount  of 
the  profits  be  open  to  dispute  or  controver- 
sy, still  such  profits  as  the  evidence  shows 
would  have  resulted  but  for  the  breach  of 
the  contract  by  the  defendant  are  a  legitimate 
element  of  damages;  but  whenever  it  is  pure* 
ly  problematical  whether  any  profits  Would 
have  been  realized  at  all,  by  reason  of  con- 
tingencies which  might  never  happen  there, 
without  regard  to  any  uncertainty  as  to 
mere  amounts,  probable  profits  cannot  be 
recovered,  because  too  speculative,  indefinite, 
and  remote." 

In  the  case  now  before  us  there  is  no 
doubt  as  to  the  parties  having  contracted 
with  a  view  to  the  profits  to  be  derived  from 
a  resale  by  the  defendants  of  the  Implements 
which  the  plaintiff  agreed  to  furnish.  With 
respect  to  the  1,500  harrows  for  which  the 
agreement  specifically  provides,  and  which 
were  duly  delivered,  the  obligation  of  the 
plaintiff  has,  of  course,  been  fully  discharged. 
To  the  extent,  also,  to  which  the  defend- 
ants made  sales  in  anticipation  of  additional 
implements  being  supplied,  their  claim  of 
recoupment  has  been  recognized  by  the  in- 
struction of  the  court  and  the  verdict  of 
the  Jury.  If  they  are  to  be  accorded  a  larger 
measure  of  recovery,  it  can  only  be  upon 
evidence  showing  with  the  due  degree  of 
certainty  that  they  were  prevented  from 
making  further  sales,  within  the  limited  pe- 
riod of  the  contract,  by  the  plaintiffs  re- 
fusal to  sell  them  goods  reasonably  required 
for  that  purpose. 

The  record  shows  that  the  defendants  had 
on  hand  at  the  expiration  of  their  agency 
322  barrows,  as  against  wMch  they  had  re- 
selling orders  for  only  52;  and  there  is  noth- 
ing to  indicate  that  their  supply  of  coulters 
was  not  adequate  for  the  year's  business.  In 
this  situation,  with  a  considerable  part  of 
the  stock  actually  furnished  the  defendants 
remaining  unsold  at  the  end  of  the  contract 
period,  it  would  be  obviously  impracticable 
to  determine  with  any  degree  of  certainty 
that  they  were  deprived  of  the  benefit  of 
prospective  sales  by  the  failure  of  the  plain- 
tiff to  make  additional  deliveries.  It  is,  of 
course,  not  suggested  that  the  defendants 
were  entitled  to  accumulate  implements  to 
be  sold  after  the  termination  of  their  con- 
tractual relations  with  the  plaintiff,  and 
they  would  certainly  not  have  been  Justified 
in  withholding  from  sale  the  harrows  they 
had  on  liand  while  insisting  upon  a  further 
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supply.  If  it  be  assumed  that  tbe  plalntUTa 
refusal  to  fill  the  extra  orders  embarrassed 
the  defendants  to  some  extent  In  their  efforts 
to  increase  their  sales^  yet  the  fact  that  they 
were  left  with  so  large  a  stock  of  the  har- 
rows at  the  end  of  the  season  makes  it  prob- 
lematical, to  say  the  least,  whether  they 
would  have  sold  any  In  excess  of  that  quan- 
tity, even  though  the  plaintifF  had  fully  com- 
plied with  their  demands.  It  is  apparent 
therefore  that  if  the  Jury  had  been  instruct- 
ed, as  the  defendants  proposed  by  their  first 
and  third  prayers,  to  allow  by  way  of  re- 
coupment the  difference  between  the  prices 
they  were  to  pay  for  the  harrows  and  coul- 
ters ordered  and  the  prices  at  which  they 
would  have  been  resold,  an  award  of  dam- 
ages, to  the  defendants  must  have  been  al- 
together speculative.  While  a  party  to  a  con- 
tract who  has  been  injured  by  its  violation 
is  entitled  to  such  appropriate  damages  as 
he  is  able  to  prove  with  reasonable  certainty, 
it  would  not  be  Just  to  permit  his  recovery 
to  be  based  merely  upon  conjecture  as  to  the 
fact  and  extent  of  his  loss.  This  principle 
has  been  applied,  under  varying  circumstanc- 
es, in  Western  Union  Tel.  Co.  v.  Lehman, 
106  Md.  318,  67  Ml.  241,  14  Ann.  Cas.  736; 
Wlnslow  Elevator  Co.  v.  Hoffman,  107  Md. 
640,  69  Atl.  3»4,  17  L.  R.  A.  (N.  S.)  1130; 
Central  Trust  Co.  v.  Arctic  Ice  Machine  Mfg. 
Co.,  77  Md.  202,  26  Atl.  493;  Crnbbs  v.  Koontz, 
69  Md.  61,  13  Atl.  591;  Clagett  v.  Easterday, 
42  Md.  628;  Abbott  v.  Gatch,  13  Md.  314,  71 
Am.  Dec.  635;  as  well  as  in  Lanaban  v. 
Heaver,  supra. 

The  second  prayer  of  the  defendants  pro- 
posed to  permit  recoupment  of  the  "profits 
which  would  have  been  received  with  reason- 
able certainty  by  the  defendants  from  acting 
as  the  plaintiff's  sales  agents"  during  the  con- 
tract period.  It  was  Intended  by  this  prayer, 
as  we  understand,  to  present  the  question, 
which  was  also  raised  upon  a  number  of  ex- 
ceptions to  the  exclusion  of  evidence,  as  to 
whether  profits  earned  by  the  defendants 
from  the  sale  of  the  plaintiff's  products,  un- 
der separate  contracts  for  the  two  previous 
years,  could  be  considered  for  the  purpose  of 
estimating  the  loss  alleged  to  have  been 
sustained  under  the  contract  in  suit  The 
contention  was  made  that  the  refusal  of  the 
plaintiff  to  furnish  the  additional  implements 
ordered  practically  destroyed  this  branch  of 
the  defendants'  business  for  the  latter  part 
of  the  contract  year,  and  that  in  this  aspect 
of  the  case  the  defendants'  damages  could 
be  measured  by  the  profits  earned  In  the 
preceding  periods. 

There  is  a  class  of  cases  in  which  evidence 
of  profits  usually  earned  has  been  admitted 
as  the  basis  of  recovery  for  the  destruction 
or  interruption  of  an  established  business. 
It  has  been  held  by  this  court  that  the  loss 
of  such  profits  is  a  proper  measure  of  dam- 
ages in  cases  where,  as  the  result  of  altera- 
tions  negligently  made  by   a   landlord   the 


storeroom  of  his  tenant  was  rendered  unfit 
for  occupancy  (Bvans  v.  Murphy,  87  Md.  508, 
40  Atl.  109);  where  the  stock  in  trade  of  • 
store  was  wiongftiUy  taken  in  ezecntion 
(Strasburger  v.  Barber,  38  Md.  108);  wha« 
by  reason  of  improvsments  or  excavations 
negligently  made  on  adjoining  premises  the 
plaintiff's  building  was  injured  to  snch  an 
extent  as  to  stop  temporarily  tlie  bnsiness 
he  was  there  conducting  (Shafer  ▼.  Wilson. 
44  Md.  268;  Brown  ▼.  Werner,  40  Md.  21); 
where  a  physician  resumed  a  practice  which 
he  bad  sold  with  its  good  will  to  another 
(Warfield  v.  Booth,  83  Md.  63);  and  where 
the  operation  of  a  distillery  was  affected  by 
the  obstruction  of  a  millrace  upon  which  it 
was  dependent  (Lewson  v.  Price,  45  Md. 
123).  In  each  of  these  cases  the  suit  was 
for  interference  with  an  entire  and  estab- 
lished business  which  the  plaintiff  had  the 
right  to.  carry  on  indefinitely  and  which  bad 
been  conducted  for  such  a  length  of  time  as 
to  make  possible  the  ascertainment  of  its 
profits  with  reasonable  certainty.  In  the 
present  case  such  conditions  do  not  exist 
The  complaint  here  is  simply  of  the  violation 
of  a  contract  to  furnish  for  a  limited  time 
any  territory  commodities  which  the  defend- 
ants might  have  resold  in  the  course  of  their 
general  and  uninterrupted  business  as  dealers 
in  agricultural  supplies.  It  appears,  more- 
over, that  in  each  of  the  two  preceding  years 
the  defendants'  purchases  from  the  plaintllT 
were  less  than  those  of  which  they  actually 
received  the  benefit  under  the  agreement  in 
controversy,  and  there  is  consequently  no 
proper  basis  of  comparison  upon  which  to 
estimate  the  prospective  profits  here  claimed. 
In  our  Judgment  this  is  not  a  case  to  which 
the  principle  invoked  by  the  defendants  i* 
applicable. 

[3,4]  The  defendants'  fourth  prayer  refer- 
red to  a  notice  sent  out  by  the  plaintiff  hi 
July,  1910,  informing  the  trade  that  after 
November  1st  the  John  Deere  Plow  Company 
would  sell  the  harrows  manufactured  by 
the  plaintiff  In  the  territory  covered  to  that 
date  by  the  defendants'  contract  This  pray- 
er sought  to  Instruct  the  jury  in  effect  that 
if  the  defendants,  during  the  period  of  the 
agreement,  in  good  faith  ordered  harrows 
and  coulters  which  they  could  have  sold  be- 
fore the  expiration  of  the  agency  except  for 
the  notice  in  question,  and  if  the  Jury  should 
find  that  the  plaintiff  refused  to  furnish  the 
implements  so  ordered,  then  the  defendants 
were  entitled  to  recoup  the  difference  be- 
tween the  prices  they  would  have  had  to  pay 
the  plaintiff  for  the  implements  and  the 
prices  for  which  they  would  have  been  re- 
sold. The  primary  theory  of  this  prayer  is 
that  the  notice  to  which  it  refers  was  a 
breach  of  the  plaintiff's  implied  obligation 
to  refrain  from  any  interference  with  the 
defendants'  agency  during  the  time  for  which 
it  was  created.  In  support  of  this  view,  it 
had  been  proposed  in  the  course  of  the  trial 
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to  ask  one  of  tbe  members  of  the  defendant 
firm  whether  the  notice  sent  out  by  the  plaln- 
tlir  affected  the  resales;  but  upon  objection 
the  question  was  disallowed.  This  ruling 
was  doubtless  based  upon  the  conclusion, 
which  we  think  clearly  correct,  that  no 
breach  of  contractual  duty  could  be  Imputed 
to  the  plaintiff  merely  because  It  Informed 
the  trade  that  at  the  date  fixed  for  the  ter- 
mination of  the  defendants'  agreement  an- 
other dealer  would  sell  the  plaintiff's  prod- 
ucts. As  the  defendants'  agency  was  not  to 
continue  after  November  Ist,  and  as  the  no- 
tice plainly  Indicated  that  the  succeeding 
agents  could  not  sell  before  that  date,  It  is 
evident  that  this  act  of  the  plaintiff  could 
not  Uaye  prejudiced  the  defendants'  Inter- 
ests. The  prayer  last  referred  to  could  there- 
fore not  be  regarded  as  sound  In  principle, 
even  if  the  record  contained  evidence  to  sus- 
tain its  hypothesis.  The  only  other  Instmc- 
tlon  requested  by  the  defendants'  was  fully 
covered  by  that  formulated  by  the  court  In 
lieu  of  the  prayers  offered. 

There  were  67  exceptions  relating  to  the 
admissibility  of  evidence.  The  various  ques- 
tion.9  they  raise  are  answered  generally  by 
the  views  we  have  already  expressed,  and  a 
particular  consideration  of  them  Is  obviated 
by  our  conclusion  that  the  instruction  to 
the  Jury,  and  the  agreement  as  to  the  amoant 
of  profits  recoverable,  afforded  the  defend- 
ants the  full  measure  of  recoupment  to  which 
tbey  were  entitled  under  tbe  special  drcnm' 
stances  of  this  case. 

Jadsment  affirmed,  with  costs. 


TURNER  V.  KING  et  aL 
(Court  of  Appeals  of  Maryland.    Feb.  2,  1912.) 

1.  NoisASCE  (5  3*) — Subjects  of  Pbotko- 
TiON — Dwelling  House— Nattjrk  op  In- 
jury. 

Tbe  owner  of  a  hotel,  which  be  also  nsed 
as  a  residence  for  himself  and  famil:^,  is  not 
entitled  to  enjoin  tbe  erection  of  a  building  on 
the  public  square  opposite  him  upon  the  ground 
that  that  building  will  injure  hie  property  be- 
canse  depriving  him  of  shade,  where  it  appear- 
ed that  he  and  bis  guests  could  not,  without 
crossing  the  street  and  going  into  the  public 
square,  enjoy  the  shade  trees,  which  were  over 
75  feet  away;  the  injury  thus  not  being  sncb 
a  nuisance  as  to  injure  his  dwelling  house. 

lEd.  Note.— For  other  cases,  see  Nuisance, 
Cent  IMg.  f§  4,  6,  9-25;   Dec  Dig.  f  3.*] 

2.  CoxjNTUS  (I  196*)  —  Subjects  of  Pbo- 

TECTION— UNI^WrUL    ACTS    OF    COUNTY   OF- 
FICIALS. 

Unless  peculiarly  injured,  an  ordmary  tax- 
payer is  not  entitled  to  an  injunction  to  re- 
strain the  unlawful  or  ultra  vires  acts  of  coun- 
ty or  state  oflScials,  so  that  a  taxpayer  not 
peculiarly  injured  is  not  entitled  to  an  injunc- 
tion to  prevent  county  commisaioners  from  al- 
lowing the  erection  of  a  private  building  in  the 
courthouse  square. 


Bill  by  Thomas  B.  Turner  against  Isaac 
N.  King  and  others.  From  a  decree  for  de- 
fendants, complainant  appeals.    Affirmed. 

Argued  before  BOYD,  .C.  J.,  and  PBABCB, 
BURKE,  THOMAS,  PATTISON,  UBNER, 
and  STOCKBRIDGE,  JJ. 


John  B.  Gray,  for  appellant 
ing,  for  appellees. 


J.  B.  Bunt- 


[Bd.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  «  808;    Dec.  Dig.  I  196.»] 

Appeal  from  Circuit  Court,  Calvert  Coun- 
ty;   Fillmore  Beall.  Judge. 


BURKE,  J.    The  appellant  Is  a  resident 
and  taxpayer  of  Calvert  county,  and  Is  the 
owner  of  a  hotel  In  Prince  Frederick,  In  that 
county,  called  the  Hotel  Calvert,  In  which 
he  resides  with  his  family,  and  in  which  he 
entertains  such  guests  and  customers  as  may 
present  themselves.    The  ground  upon  which 
the  hotel  is  erected  borders  on  the  line  of  a 
tract  of  land  owned  by  Calvert  county,  and 
which  Is  under  the  control  of  the  county  com- 
missioners  of   that   county.     This   tract   Is 
known  as  the  "courthouse  green  or  lot,"  and 
was  acquired  by  the  county  under  the  au- 
thority of  the  Act  of  1725,  c.  11.    There  Is 
a  county  road  In  front  of  the  hotel  property 
of  the  plaintiff,  and  across  this  road  at  the 
distance  of  about  75  feet  from  the  hotel  and 
on  the  courthouse  lot  there  Is  a  grove  of 
fine  shade  trees,  "affording"  as  the  bill  al- 
leges, "shade  to  the  guests  of  the  hotel  in 
summer,  and  are  the  only  trees  which  afford 
any  protection  to  the  guests  of  the  hotel  In 
the  heated  season."     On  the  25th  of  April, 
1905,  the  county  commissioners  of  Calvert 
county  leased  a  part  of  the  courthouse  lot 
to  Isaac  N.  King  and  Clarence  T.  Hutchlns, 
their  personal   representatives   and   assigns, 
for  a  period  of  99  years.    The  lessees  cove- 
nanted to  pay  $1  on  the  25th  of  April  In 
each  and  every  year,  and  they  were  granted 
by  the  lease  the  privilege  to  build  and  main- 
tain on  the  leased  lot  a  frame- building.    This 
lease  was  not  recorded  until  the  23d  day  of 
May,  1911.     The  lot  leased  lies  across  the 
county  road  menttoned,  and  directly  In  front 
of  the  plaintiff's  hotel  and  In  the  grove  of 
shade  trees  referred  to.    The  lessees  began 
the  erection  of  a  building  upon  the  lot,  and 
had  progressed  with  the  construction  to  the 
point  of  placing  the  rafters  and  upper  joists 
In  place,  when  the  bill  In  this  case  was  filed 
against  them  and  the  county  commissioners 
of  Calvert  county,  praying,  first,  that  a  pre- 
liminary and  perpetual  injunction  be  Issued 
against  King  and  Hutchlns  enjoining  them 
from  erecting  the  building  upon  the  lot  so 
pretended  to  be  leased  to  them,  and  restrain- 
ing them  and  the  county  commissioners  of 
Calvert  county  and  each  of  them  from  doing 
any  act  or  thing  or  exercising  any  power  or 
authority  under  or  by  virtue  of  said  pretend- 
ed lease ;  second,  that  said  lease  be  declared 
null  and  void  and  of  no  valid  force  or  effect ; 
third,  for  further  and  other  relief. 
The  grounds  upon  which  this  relief  was 

asked  are  stated  In  the  eighth,  ninth,  and 
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tenth  paragraphs  of  the  bill,  which  are  as 
follows : 

"(8)  That  the  erection  of  said  building  will 
practically  destroy  t^^e  shade  trees  aforesaid 
and  deprive  your  orator  and  his  guests  of 
the  comfort  thereof,  and  will  also  deprive 
your  orator  and  other  citizens  of  Calvert 
county  of  the  use  of  the  ground  occupied  by 
said  building  and  the  comfort  of  the  shade 
afforded  by  the  trees  in  the  heated  season. 

"(9)  That  the  erection  of  said  building  will 
Interfere  seriously  with  your  orator's  reason- 
able comfort  and  occasion  a  material  injury 
to  his  property  by  diminishing  Its  value  as  a 
dwelling  and  hotel. 

"(10)  That  the  erection  of  said  building 
wUl  not  only  interfere  with  your  orator's 
reasonable  comfort  and  occasion  a  material 
Injury  to  his  property,  but  as  a  taxpayer  and 
citizen  of  Calvert  county  he  will  be  restrain- 
ed from  the  free  use  and  enjoyment  of  the 
property  which  belongs  exclusively  to  Calvert 
county  and  the  citizens  thereof,  and  which 
was  bought  by  the  county  for  public,  and  not 
for  private,  uses." 

The  answer  of  the  lessees  denied  that  the 
erection  and  maintaining  of  the  building 
would  destroy  or  In  any  manner  injure  the 
shade  trees  growing  on  the  courthouse  lot, 
or  that  it  would  deprive  the  plaintiff  or  any 
one  else  of  the  comfort  thereof.  It  averred 
that  the  courthouse  lot  contains  about  three 
acres  of  ground,  and  that  more  than  two 
acres  thereof  are  unoccupied  or  used  except 
as  public  grounds  surrounding  the  courthouse 
and  other  buildings,  and  that  the  use  of  the 
small  lot  of  ground  leased  would  cause  no 
material  inconvenience  or  injury  to  the  citi- 
zens of  the  county,  or  materially  restrict 
them  in  the  use  of  the  public  grounds.  It 
further  denied  that  the  erection  and  main- 
taining the  building  would  seriously  inter- 
fere with  the  reasonable  comfort  or  occasion 
a  material  Injury  to  the  plaintiff's  property 
or  diminish  its  value,  or  materially  Interfere 
with  the  plaintiff's  reasonable  use  and  enjoy- 
ment of  the  public  grounds  or  the  exercise  of 
his  right  therein.  No  answer  was  filed  by 
the  county  commissioners.  A  preliminary  in- 
junction was  issued  on  the  bill.  The  lessees 
moved  to  dissolve  the  injunction.  This  mo- 
tion was  heard  upon  bill,  answer,  and  testi- 
mony, and  from  the  order  of  the  court  dis- 
solving the  injunction  the  plaintiff  has  ap- 
pealed. 

[11  It  is  settled  by  a  long  line  of  decisions 
in  this  state  and  elsewhere  that,  "to  Justify 
an  injunction  to  restrain  an  existing  or 
threatened  nuisance  to  a  dwelling  house,  the 
injury  must  be  shown  to  be  of  such  a  charac- 
ter as  to  diminish  materially  the  value  of  the 
property  as  a  dwelling,  and  seriously  Inter- 
fere with  the  ordinary  comfort  and  enjoy- 
ment of  it.  Unless  such  a  case  is  presented, 
a  court  of  chancery  does  not  interfere.  It 
must  appear  to  be  a  case  of  real  injury,  and 
where  a  court  of  law  would  award  substan- 


tial damages.  Walter  ▼.  Selfe,  4  De  O.  & 
Sin.  323 ;  Jackson  t.  Newcastle,  33  L.  X  Cb. 
698;  Soltan  v.  De  Held,  2  Sin.  N.  S.  iS»; 
Kerr  on  InJ.  350.  Where,  however,  snch  is 
shown  to  be  the  case^  the  power  of  the  court 
is  clear,  and  it  will  interpose  by  injunction." 
Adams  v.  Michael,  38  Md.  123,  17  Am.  Rep. 
516;  Dlttman  v.  Repp,  50  Md.  616,  33  Am. 
Rep.  325 ;  Woodyear  t.  Schaef er,  67  Md.  1, 
40  Am.  Rep.  419 ;  Euler  v.  SuUivan,  76  Md 
616,  23  Atl.  845,  32  Am.  St  Rep.  420;  Sus- 
quehanna Fertilizer  Co.  V.  Spangler,  86  Md. 
562,  39  Atl.  270,  63  Am.  St  Rep.  633;  Bona- 
parte V.  Denmead,  108  Md.  174,  69  AU.  697. 

The  allegations  of  the  bill  that  the  erection 
and  maintenance  of  the  proposed  building 
would  materially  diminish  the  value  of  tlie 
plaintiff's  property,  and  seriously  interfere 
with  the  reasonable  use  and  comfortable  en- 
joyment of  it  by  him  and  his  family  and 
guests,  are  wholly  unsupported  by  the  evi- 
dence. The  plaintiff  did  not  testify  in  his 
own  behalf.  None  of  the  shade  trees  are  on 
bis  property,  and  neither  he  nor  the  guests 
of  his  hotel  or  his  family  could  derive  any 
benefit  from  the  shade  of  these  trees  without 
crossing  the  public  highway  to  the  coart- 
house  lot,  a  distance  of  about  75  feet  where 
he  and  they  might  enjoy  the  sliade  in  com- 
mon with  all  the  other  citizens  of  Calvert 
county. 

The  testimony  Is  also  clear  that  the  pro- 
posed building  would  interfere  very  little 
with  the  public  use  of  the  grounds,  and  that 
the  enjoyment  by  the  public  of  the  shade 
trees  would  be  but  slightly  interfered  witlL 
The  testimony  shows  tliat  tliere  are  three 
shade  trees  near  the  proposed  building,  one 
about  three  feet  therefrom,  one  about  eigbt 
feet,  and  the  other  about  ten  feet,  and  that 
these  trees  would  be  injured  only  to  the 
extent  of  cutting  off  a  few  small  limbs  to 
give  place  to  the  roof.  There  is  no  evidence 
tliat  the  value  of -the  plaintiff's  property 
would  t>e  diminished  as  alleged,  -and  it  is 
shown  that  no  material  inconvmience,  in- 
terference, or  discomfort  to  the  public  would 
result  from  the  erection  of  the  building. 
It  is  therefore  evident  that  the  plaintiff  can- 
not maintain  this  bill  upon  the  alleged 
ground  that  the  erection  of  the  proposed 
building  would  result  in  serioos  damage  to 
his  property  and  to  his  comfortable  enjoy- 
ment and  occupation  of  it 

[2]  Assuming,  without  so  deciding,  that 
the  county  commissioners  had  no  power  to 
make  the  lease,  and  that  the  erection  of  the 
building  upon  the  public  property  would 
constitute  a  public  nuisance,  since  it  ap- 
pears -by  the  evidence  in  the  case  that  the  ap- 
pellant would  suffer  no  damage  different  In 
kind  or  degree  from  that  sustained  by  tbe 
public  at  large,  he  has  no  standing  in  a 
court  of  equity  to  maintain  his  biU.  The 
rule  is  well  settled  that  private  citizens  can- 
not restrain  public  wrongs,  unless  they  al- 
lege and  prove  damage  to  themselves  dlf- 
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ferent  In  character  from  tbat  sustained  by 
the  public  generally,  nor  can  taxpayers  re- 
strain official  acts  upon  the  mere  ground  that 
they  are  ultra  vires.  Houck  v.  Wachter, 
34  Md.  265,  6  Am.  Rep.  332:  Crook  v. 
Pitcher,  61  Md.  510,  and  other  cases. 

In  Bryant  and  Others  t.  Logan  and  Oth- 
ers, 56  W.  Va.  141,  49  S.  E.  21,  3  Ann.  Cas. 
1011,  taxpayers  sought  to  restrain  the  use 
of  part  of  the  dty  park  of  Petersburg  which 
the   defendants  had  leased  from  the  city. 
The  court  held,  citing  many  authorities,  that 
citizens  and  taxpayers  simply  as  such,  stat- 
ing no  special  barm  to  themselves  different 
from  that  sustained  by  others,  had  no  stand- 
Ins  to  flie  a  bUl.    This  Is  also  the  Maryland 
rule.    In  Davidson  and  Others  v.  Baltimore 
City,  96  Md.  509,  53  Atl.  1121,  where  resi- 
dents and  taxpayers  of  the  dty  asked  for  an 
Injunction  to  restrain  the  mayor  and  dty 
council  and  the  board  of  school  commission- 
ers  from   doing  certain   things   which  the 
plaintiffs  allegM  to  be  in  vioiatlon  of  law, 
this  court,  after  sustaining  the  power  of  the 
city  to  do  the  things  complained  of,  said: 
"But,  apart  from  all  that  tias  been  said,  it 
seems  to  be  clear  ttiat  the  complainants, 
'suing,  as  taxpayers,'  liave  no  standing  in 
court  to  maintain  this  bill.    The  charge  is 
that  the  board  of  school  commissioners  are 
about  to  change  the  use  of  the   building 
from    that    of   the    English-German    school 
No.  1  to  that  of  a  colored  high  school.     It 
perhaps  may  not  be  difficult  to  perceive  how 
the   establishment   and    maintenance  of    a 
colored  school  In  the  building  might  result 
injuriously  to  the  property  in  the  Immediate 
vicinity.    But  the  complainants  do  not  charge 
that  their  property  will  be  specially  Injured 
by  the  proposed  change  of  use.    The  scope 
of  the  averments  of  the  bill  in  this  respect 
la  that  all  of  the  property  in  the  dty  will 
be  Injured,   a   conclusion  very   difficult  to 
reach.     If  the  proposed  change  of  use  wUl 
In   fact   spedally    affect   the    complainants 
either  as  to  themselves  or  to  their  property, 
it  should  have  been  so  stated  in  the  bill. 
That  was  necessary  to  complete  tlie  juris- 
diction of  the  court.     To  warrant  a  court 
in  issuing  an  injimction  in  such  a  case,  'it 
must  be  Informed  by  the  bill  itself,  and  its 
accompanying    exhibits,    of    every    material 
fact  constituting  the  case  of  the  plaintiff  in 
order  that  it  may  be  seen  whether  there  is 
a  jost  and  proper  ground  for  the  applica- 
tion of  so  summary  a  remedy.'     Lamm  v. 
BnrreU,  69  Md.  274  [14  Atl.  683].    The  tax- 
payer cannot  invoke  the  restraining  power 
of  a  court  of  equity  unless  it  be  shown  by 
proper  averments  in  the  bill  that  the  mu- 
nidpal  corporation  or  its  officers  are  acting 
nitra  vires  or  assuming  or  exercising  a  pow- 
er over   the    corporate   property    or    funds 
which  the  law  does  not  confer  upon  them, 
and  that  'such  unauthorized  acts  may  affect 
injuriously  the  rights  and  property  of  the 


parties  complaining.'  St.  Mary's  Industrial 
School  V.  Brown,  45  Md.  327.  Public  wrongs 
are  not  to  be  redressed  at  the  suit  of  in- 
dividuals who  have  no  other  interest  in  the 
matter  than  the  rest  of  the  publla  To  give 
them  a  standing  in  a  court  of  equity,  tbey 
must  allege  and  show  that  by  the  wrong 
committed  they  suffer  some  special  damage, 
or  that  they  have  *a  special  interest  in  the 
subject-matter  distinct  from  that  of  the 
general  public'  Mayor,  etc.,  v.  Keyser,  72 
Md.  108,  19  Atl.  706;  Mayor,  etc.,  v.  Gill,  31 
Md.  395." 

For  the  reasons  stated,  the  order  of  the 
lower  court  will  be  affirmed. 

Order  affirmed,  with  costs. 


FRIZZELL  V.  SULLIVAN. 

(Court  of  Appeals  of  Maryland.     Feb.  2, 
1912.) 

1.  Appeal   and   Ebbob    (§  927*)— Dibected 
Vkrdiot— Review  . 

The  court  on  appeal  from  a  judgment  on  a 
directed  verdict  for  defendant  must  asBume  as 
true  plaintiffs  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2912,  2917,  3748,  3768, 
4024;   Dec  Dig.  {  927.*] 

2.  Master  and  Servant  ({  125*)— -Injuries 
TO  Sebvant— Negligence. 

A  building  contractor  who  borrowed  a 
block  and  tackle  to  raise  a  strut  into  position, 
and  who  neither  personally  nor  by  his  repre- 
sentative on  the  work  inspected  the  rope  which 
was  insufficient  for  the  purpose,  and  which 
broke  in  consequence  of,  dry  rot,  readily  as- 
certainable by  proper  inspection  before  use, 
was  guilty  of  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Si  243-251;    Dec.  Dig.  { 
125.*] 
8.  Masteb  and  Servant   ({  203*)— Injuries 

TO  Servant — Assumption  of  Risk. 

The  doctrine  of  assumption  of  risk  cannot 
be  invoked  until  the  master  has  performed  his 
duty  of  supplying  his  servant  a  reasonably  safe 
place  in  which  to  work  or  with  suitable  appli- 
ances, taking  into  consideration  the  work  to  be 
done. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  538-543;  Dec.  Dig.  I 
203.*] 

4.  Master  and  Servant  (g  187*)— Injuries 
TO  Servant- "VicB  Principal." 

An  employ*  is  a  vice  principal,  whatever 
his  comparative  rank,  or  bis  authority  to  com- 
mand or  employ  or  discharge  employes,  where 
be  represents  the  master  in  the  performance 
of  the  nondelegable  duty  to  provide  suitable 
appliances  for  the  performance  of  a  coemployfi 
of  the  work  assigned  to  him  (quoting  8  Words 
and  Phrases,  p.  7314). 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  if  422-426;  Dec  Dig.  S 
187.*] 

5.  Master  and  Servant  (S  189*)— Injuries 
TO  Servant — Vice  Principal. 

A  foreman  in  charge  of  construction  work 
was  directed  by  the  contractor  to  procure  ma- 
terials necessary  for  the  work,  and  it  was  left 
to  him  to  determine  whether  appliances  pro- 
vided by  the  contractor  were  adequate,  with 
authority  to  borrow  additional  appliances.  He 
also  had  authority  to  hire  and  discharge  men. 
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The  contractor,  (rising  orders  to  his  men,  gave 
them  through  the  foreman.  The  contractor 
provided  a  hoisting  apparatus  but  the  foreman 
borrowed  a  block  and  tackle,  and  while  in  use 
the  rope,  in  consequence  of  dry  rot,  broke,  in- 
juring one  of  the  men.  Beld,  that  the  foreman 
was  a  vice  principal,  and  the  contractor  wgls 
guilty  of  negligence  in  horrowing  and  using  the 
defective  appliances. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  427-435,  437-448;  Dec. 
Dig.  S  189.*] 

Appeal  from  Superior  Court  of  Baltimore 
City;   Thos.  Ireland  Elliott,  Judge. 

Action  by  Walter  Frizzell  against  Charles 
Sullivan.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

Argued  before  BOTD,  C.  J.,  and  BRISCOE, 
PEARCE,  BUKKE,  THOMAS,  PATTISON, 
URNER,  and  STOCKBRIDGE,  JJ. 

Oernian  H.  H.  Emory  and  Joseph  W.  Cox, 
for  appellant  William  C.  Smith,  for  appel- 
lee. 

STOCKBRIDGE,  J.  At  the  trial  of  this 
case  below  upon  the  conclusion  of  the  plaln- 
tifTs  evidence  the  court  granted  a  prayer 
directing  a  verdict  for  the  defendant,  upon 
the  ground  that  the  plaintiff  had  not  pro- 
duced legally  suiBcient  evidence  to  show  neg- 
ligence for  which  the  defendant  was  respon- 
sible. In  accordance  with  such  direction, 
the  jury  rendered  its  verdict  in  favor  of  the 
defendant,  and  the  plaintiff  appealed. 

[1]  The  suit  was  one  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
suffered  by  reason  of  the  failure  of  a  master 
to  provide  suitable  implements  or  machinery 
to  enable  the  plaintiff,  who  was  a  structural 
iron  worker,  to  properly  perform  bis  work, 
and,  in  the  condition  in  which  the  case 
comes  here,  the  court  is  bound  to  assume 
the  truth  of  the  plaintiff's  evidence,  which 
on  most  points  is  entirely  uncontradicted. 

There  are  two  questions  for  this  court  to 
pass  upon,  namely,  whether  or  not  there 
was  such  negligence  as  to  entitle  the  plain- 
tiff to  recover,  and,  secondly,  in  the  event 
of  an  affirmative  reply  to  the  first  proposi- 
tion, whether  the  negligence  was  that  of  the 
master,  or  for  which  he  was  legally  liable, 
or  whether  it  was  the  negligence  of  a  co- 
employe  for  which  there  was  no  liability  on 
the  part  of  the  master. 

[2]  On  the  first  proposition,  to  wit,  negli- 
gence, there  can  be  no  question.  The  plain- 
tiff was  one  of  a  force  of  men  engaged  in 
the  erection  of  a  building  in  the  city  of 
Washington,  and  employed  upon  the  iron  or 
steel  woi^  of  the  building.  On  the  day  of 
the  Injury  a  strut  was  being  raised  into  posi- 
tion with  a  block  and  tackle  which  bad  been 
borrowed  for  that  purpose,  when  the  rope 
parted,  and  the  strut  fell  upon  and  injured 
the  plaintiff.  An  examination  of  the  rope 
showed  that  it  was  weak  and  unsuitable 
for  the  purpose  for  which  it  was  being  used 
as  the  consequence  of  dry  rot,  and  that  de- 


fect in  it  could  easily  have  been  ascertained 
by  proper  examination  or  inspection  of  it 
before  Its  use  began.  The  evidence  also 
tends  to  show  that  there  bad  been  no  In- 
spection of  the  rope  at  all  upon  the  part 
of  the  defendant  contractor,  of  those  repre- 
senting blm  upon  the  job.  Tbls  was  such 
palpable  negligence  that  a  discussion  of  the 
evidence  in  detail  upon  tliis  point  would  be 
superfluous. 

[3]  The  second  question  in  the  case  is  not 
as  easily  disposed  of.  The  first  point  to  be 
considered  is.  Was  or  was  not  the  risk  one 
which  was  assumed  by  tbe  employ^  as  an 
incident  to  his  employment?  This  must  be 
answered  in  the  negative,  because  the  do^ 
trine  of  the  assumption  of  risk  can  never 
be  invoked  until  after  it  is  shown  that  the 
master  has  performed  his  full  duty  towards 
the  servant  by  supplying  him  a  place  rea- 
sonably safe  in  which  to  perform  his  work, 
or  with  tools  and  machinery  proper  and  suit- 
able in  their  character  for  the  work  to 
be  performed,  taking  into  consideration  the 
work  to  be  done.  This  is  substantially  the 
rule  laid  down  In  this  state  in  such  cases  as 
Bekhardt  v.  Lazaretto  Co.,  90  Md.  177.  44 
Atl.  1017;  Penna.  Steel  Go.  v.  Nace.  113  Hi. 
400,  77  Atl.  1121. 

[4]  The  question  then  arises  whether  the 
negligence  in  this  case  was  the  negllRence 
of  a  fellow  servant,  for  which  the  master  Is 
not  responsible,  or  whether  it  was  that  of 
a  vice  principal  rendering  the  master  liable. 
The  difficulty  in  any  given  case  is  to  dnw 
tbe  line  at  which  the  person  whose  negli- 
gence occasioned  the  injury  ceases  to  be  a 
coemployft  and  becomes  a  vice  principal. 
The  trend  of  modem  authorities  is  to  make 
"the  test  of  liability,  not  the  safety  of  the 
place  or  appliance  at  the  time  of  the  Injury, 
but  the  character  of  the  duty  tbe  negligent 
performance  of  which  caused  the  injury." 
Sofield  V.  Guggenheimer  Smelting  Co.,  64  X. 
J.  Law,  606,  46  Atl.  711,  50  L.  R.  A.  417. 
In  Ross  V.  Walker,  189  Pa.  42,  21  Atl.  157, 
169,  23  Am.  St  Rep.  160,  it  is  expressed  as 
follows :  "When  it  is  sought  to  hold  the  mas- 
ter liable  for  the  act  or  neglect  of  his  fore- 
man, the  question  to  be  considered  Is  wheth- 
er tbe  negligence  complained  of  relates  to 
anything  which  it  was  the  duty  of  the  prin- 
cipal to  do."  And  in  So.  Ind.  Ry.  v.  Oar- 
rell,  161  Ind.  689,  68  N.  E.  262,  63  L.  R.  A. 
460,  it  Is  said:  "The  controlling  considera- 
tion in  determining  whether  an  employe  Is  a 
vice  principal  is  not  bis  comparative  rank, 
or  bis  authority  to  comma'bd  nor  to  employ 
or  discbarge,  but  whether  be  is  tbe  repre- 
sentative of  the  master  in  respect  to  those 
duties  which  tbe  master  cannot  escape  by  a 
delegation  of  them."  See,  also,  Durkln  v. 
Kingston  Coal  Co.,  171  Pa.  193,  33  Atl.  237. 
29  L.  R.  A.  808,  50  Am.  St  Rep.  801 ;  Moore 
V.  Wabash  Co.,  85  Mo.  696;  and  cases  col- 
lected in  note  to  Lafayette  Bridge  Co.  r. 
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Olsen,  54  L.  R.  A.  33,  and  in  8  Words  & 
Phrases,  p.  7314 ;  Hamlin  v.  Malster,  S7  Md. 
287;  and  In  the  case  of  Slater  v.  Chapman, 
67  Mich.  623,  36  N.  W.  106,  11  Am.  St.  Rep. 
593,  where  a  workman  engaged  In  the  erec- 
tion of  a  building  was  injured  through  the 
negligence  of  one  having  the  full  control  of 
tbe  erection  and  of  the  men,  the  master  was 
beld  liable. 

[B]  The  Individual  whose  negligent  act  was 
the  occasion  of  the  Injury  In  this  case  was 
Sam  Frlzzell,  the  brother  of  the  plaintiff. 
Sam  Frlzzell  was  the  foreman  in  charge  of 
the  work  for  the  defendant  The  character 
of  his  duties  are  thus  described  by  tbe  plain- 
tiff himself:  "Mr.  Sullivan  give  my  brother 
Sam  Frlzzell,  tbe  foreman,  charge  of  that 
work,  and  he  had  full  charge.  If  he  didn't 
have  materials  to  do  the  work  sufflclent  to 
do  tbat  work,  he  told  him  to  go  and  borrow 
It,  not  only  once,  but  several  times  to  my 
knowledge,  which  he  did  borrow."  Sam  Frlz- 
zell, also,  according  to  the  testimony  of  this 
witness,  was  given  tbe  authority  to  hire  and 
discharge  men.  The  plaintiff  further  testi- 
fies that  in  pursuance  of  the  authority  given 
by  Mr.  Sullivan  the  foreman  did  on  several 
occasions  borrow  appliances  from  Brady 
Bros.,  boiler  makers,  who  were  working  near 
by,  and,  further,  that  on  the  day  in  ques- 
tion the  rope,  the  parting  of  which  occa- 
sioned this  accident,  was  borrowed  by  Sam 
Frlzzell.  This  evidence  is  confirmed  by  tbe 
testimony  of  the  witness  Humphries,  and  it 
farther  appears  from  the  evidence  of  this 
witness  that  the  defendant  Sullivan  did  not 
give  any  orders  directly  to  the  men  who 
were  employed,  but  that,  in  case  he  desired 
to  have  anything  done,  his  directions  were 
given  to  Sam  Frlzzell,  the  foreman.  The 
cross-examination  of  the  witnesses  was  In- 
tended to  elicit  tbe  fact  tbat  the  defendant 
bad  provided  a  derrick  and  a  steel  cable 
and  a  steam  hoisting  apparatus,  and,  if  this 
had  been  used,  the  accident  would  not  have 
occurred.  It  Is  not'  entirely  clear  from  the 
evidence  why  on  this  particular  occasion 
the  machinery  provided  by  the  defendant 
was  not  used,  whether  it  was  that  to  employ 
the  defendant's  machinery  for  raising  the 
strut  would  have  occupied  more  time  and 
that  the  men  were  tn  haste  to  finish,  or 
whether  the  machinery,  even  if  it  had  been 
used,  was  not  adequate.  The  preponderance 
of  evidence  Is  to  the  latter  view  for  the  rea- 
son that  It  was  testified,  without  contradic- 
tion, that  upon  tbe  morning  following  tbe 
accident,  when  the  appliances  of  the  defend- 
ant bad  been  so  shifted  into  position  as  to 
make  them  available  for  the  raising  of  this 
strut.  It  was  still  necessary  to  resort  to  tbe 
use  of  a  block  and  tackle  which  were  bor- 
rowed. It  is  clear,  however,  from  the  tes- 
timony, such  as  has  been  referred  to,  that 
there  was  a  large  amount  of  discretion  as 
to  tbe  use  of  appliances  conferred  by  the  de- 
fendant upon   bis   foreman,   Sam   Frlzzell; 


that  it  was  left  entirely  to  him  to  determine 
whether  or  not  the  appliances  provided  by 
the  defendant  for  doing  the  work  were  ade- 
quate, and  with  authority  to  him  to  borrow 
additional  appliances  whenever  In  his  judg- 
ment those  of  the  defendant's  providing 
were  Insufficient.  This  was  clearly  an  at- 
tempt upon  the  part  of  SuUivan,  the  master, 
to  delegate  to  bis  foreman,  Sam  Frlzzell,  tbe 
selection  of  proper  and  suitable  machinery 
or  appliances  for  doing  the  work  in  question, 
and  the  accident  resulted  from  the  negligence 
of  Sam  Frlzzell  in  failing  to  properly  in- 
spect tbe  appliances  borrowed  and  used.  It 
is  firmly  settled  law  everywhere  that  the 
duty  of  providing  such  suitable  appliances 
and  machinery  for  tbe  performance  of  bis 
work  is  an  obligation  which  the  master  owes 
to  tbe  servant,  and  it  has  been  distinctly 
beld  in  Manuel  v.  Cumberland,  111  Md.  196, 
73  AU.  705,  and  Penna.  Steel  Go.  v.  Nace,  113 
^d.  460,  77  Atl.  1121,  tbat  this  duty  is  not 
a  delegable  one.  It  therefore  follows  that 
as  between  tbe  parties  to  this  suit  the  fore- 
man. Sam  Frlzzell,  was  in  position  of  vice 
principal,  and  therefore  for  bis  negligent  act 
tbe  defendant  Sullivan  1b  liable  The  action 
of  the  lower  court,  therefore,  in  directing 
a  verdict  In  favor  of  the  defendant  vmis  er- 
ror, and  tbe  judgment  must  l>e  reversed  and 
cause  remanded  for  a  new  trial. 

Judgment  reversed,  with  costs  to  the  ap- 
pellant above  and  below. 


STORY'S  ADM'R  v.  HALL. 

(Supreme  Court  of  Vermont     Windsor,    May 

14.  1012.) 

1.  EXECTJTOBS  AND  Aduinistbators  (|  687*) 

— OoirvKicsioN  OF  Fi;nds — Evidence. 

That  funds  were  used  by  an  executor  to 
pay  bis  individual  debts  may  be  found  from  the 
fact  that  shortly  after  withdrawing  snch  odd 
sums  as  (1,617.31  and  |1,S68.87  those  precise 
sums  were  applied  to  tug  personal  obligations, 
though  he  had  co-obligors. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §§  245.%  248.'S- 
2581;    Dec.  Dig.  |  637.*] 

2.  EXECUTOBS   AND  AoinRISTBATOBS    (f  631*) 

—Bonds— Liability. 

Where  an  executor  was  also  the  residuary 
legatee's  executor,  a  probate  decree  ordering 
him  to  pay  over  to  himself  as  the  re8iduar.v 
legatee's  executor  a  specified  amount  did  not 
discharge  his  surety  on  the  bond  given  in  the 
other  capacity,  where  he  filed  no  inventory  or 
account  of  tbe  residuary  legatee's  estate,  and 
subsequently  misapplied  funds  standing  in  his 
name  as  executor  m  the  first  capacity  to  pay- 
ment of  his  own  personal  debts,  instead  of 
paying  them  over  to  himself  under  the  decree. 

[Ed.  Note. — ^For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  K  2406-2430; 
Dec.  Dig.  {  531.*] 

Exceptions  from  Windsor  County  Court; 
George  M.  Powers,  Judge. 

Action  by  Sarah  W.  Story's  administrator 
against  A.  K.  Hall.  Judgment  for  plaintiff, 
and  defendant  brings  exceptions.    Affirmed. 
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Argued  before  ROWBLL,  0.  J.,  and  MUN- 
SON,  WATSON,  and  HASELTON,  JJ. 

Wmiam  W.  Stlckney,  John  G.  Sargent, 
Homer  L.  Skeels,  and  Daris  &  Davis,  for 
plaintiff.  William  Batcbelder  and  Bert  E. 
Cole,  for  defendant 

HASELTON,  J.  In  this  action  the  admin- 
istrator de  bonis  non  of  the  estate  of  Sarah 
W.  Story  seeks  to  recover  from  the  defendant 
Hall,  bondsman  for  Joseph  C.  Enright  as 
executor  of  the  estate  of  Henry  L.  Story. 
The  facts  were  found  by  the  court  The 
sum  which  the  plaintiff  was  entitled  to  re- 
cover, if  he  could  recover  at  all,  was  agreed 
upon.  On  the  facts  found  the  court  rendered 
Judgment  for  the  plaintiff  for  the  agreed 
uiiiuuiit  The  defendant  excepted.  The  bond 
sued  on  was  filed  August  1,  1900,  on  which 
day  the  will  of  Henry  £k  was  admitted  to 
probate.  The  residuary  l^atee  of  Henry  L. 
was  his  wife,  Sarah  W.  After  his  death,  she 
made  a  will  In  which  S<nright  was  named 
executor.  The  widow  died,  and  her  wlU  was 
admitted  to  probate  June  9,  1902.  November 
30,  1903,  the  probate  conrt  rendered  a  de- 
cree setting  forth  that  there  was  in  the 
hands  of  Enright  as  executor  of  the  will  of 
Henry  L.,  $8,473.72  in  securities  and  money, 
decreeing  such  residue  to  Enright  as  execu- 
tor of  the  will  of  Sarah  W.  to  become  a  part 
of  her  estate,  and  ordering  him  as  executor 
of  the  will  of  Henry  Li.  to  pay  over  and  de- 
liver such  residue  in  accordance  with  the  de- 
cree. Enright  filed  in  court  no  inventory  of 
the  estate  of  Sarah  W.,  and  filed  no  account 
of  her  estate. 

[1  ]  At  the  time  of  this  decree  a  part  of  the 
residue  consisted  of  a  deposit  in  the  Windsor 
Savings  Banlf  of  an  amount  which,  with  in- 
terest accruing  January  1,  1904,  amounted  to 
$1,617.31.  This  deposit  stood  in  the  name  of 
Henry  L.  Story.  On  the  date  last  named  En- 
right withdrew  this  deposit,  giving  the  treas- 
urer of  the  Savings  Bank  a  receipt  signed  as 
executor,  and  on  the  same  day  there  was  in- 
dorsed on  a  note  held  by  the  same  bank,  and 
signed  by  Enright  and  others,  the  exact  sum 
of  $1,617.31.  The  court  finds  that  if  these 
facts  warrant  the  finding,  the  Henry  L.  Story 
deposit  was  applied  on  the  note  of  which  En- 
right was  one  of  the  signers.  At  the  time  of 
this  decree  a  part  of  this  residue  consisted  of 
a  deposit  in  the  Springfield  Savings  Bank  of 
a  sum  which,  with  the  interest  accruing  Jan- 
uary 1,  1904,  amounted  to  $1,368.87.  It 
stood  in  the  name  of  Enright  as  executor  of 
Henry  li.  Story's  estate,  and  on  the  latter 
date  Enright  withdrew  that  sum  by  giving 
the  treasurer  of  the  bank  an  order  signed  by 
him  as  executor  of  Henry  L.  Story's  estate, 
and  three  days  later  be  paid  that  exact  sum 
on  a  personal  obligation  of  his  to  the  Windsor 
Savings  Bank.  The  court  finds  that,  if  the 
evidence  is  sufficient  to  support  the  finding, 
the  $1,368.87  drawn  from  the  Savings  Bank 
was   disposed  of   by   the  paymeub  of  that 


identical  sum  on  Ehiright's  private  obligation. 
At  the  time  of  the  decree  a  part  of  the  resi- 
due covered  by  the  decree  was  a  deposit  lu 
the  Ottaquechee  Savings  Bank,  standing  In 
the  name  of  Enright  as  executor  of  H.  L. 
Story's  estate,  of  a  sum  which,  with  the  In- 
terest accruing  thereon  on  January  1,  19H 
amounted  to  $1,322.75.  This  ^as  drawn  out 
by  Enright  January  2,  1904.  This  amoont 
was  embraced  In  a  check  given  by  the  bank, 
and  this  identical  check,  was  on  the  same  day 
deposited  In  the  Windsor  Savings  Bank  to- 
the  credit  of  Enright  or,  rather,  to  that  of 
a  firm  of  which  he  was  a  member.  At  the 
time  of  the  decree  in  question,  a  part  of  the 
residue  decreed  was  a  deposit  in  the  Bellows. 
Falls  Savings  Bank  standing  In  the  name  of 
Enright  as  executor  of  H.  L.  Story's  estate. 
This  deposit  with  the  semiannual  interest 
added  January  1,  1904,  amoimted  to  $828.25. 
This  was  not  disturbed  until  June  25,  1901. 
when  by  an  order  signed  by  Enright  in  tlie 
character  In  which  the  deposit  stood,  he  di- 
rected the  Bellows  Falls  Bank  to  pay  the 
amount  of  the  deposit  to  the  Windsor  Sav- 
ings Bank.  Pursuant  to  the  order,  a  cash- 
ier's check,  dated  July  1,  1904,  was  sent  to 
the  'Windsor  Savings  Bank,  and  a  note  exe- 
cuted by  Enright  upon  which  was  due  the 
sum  of  $2,320.13  was  paid  and  taken  up.  A 
check  for  $1,545.32  in  Enright's  favor  was  re- 
ceived by  the  bank  on  the  same  day,  and 
these  two  checks  exceeded  the  sum  due  from 
Enright  by  $53.44.  The  exact  sum  of  $53.41 
was  credited  to  Enright  in  his  account  with 
the  bank.  The  court  found  that  If  the  evi- 
dence recited  warranted  the  finding,  the 
$828.25  went  In  to  help  pay  Enright's  note 
above  mentioned. 

The  defendant  objected  to  the  evidence  on 
which  this  finding  was  based,  and  to  the 
evidence  on  which  the  similar  findings,  al- 
ready referred  to,  were  based,  claiming  that 
It  was  insufficient  In  each  instance  to  support 
the  finding;  that  the  bar^  facts  recited  have 
no  tendency  to  support  the  findings;  that 
at  most  they  give  rise  to  a  mere  suspicion  or 
guess.  In  each  instance  the  court  submits 
the  question  of  the  sufficiency  of  the  evldoice 
by  saying  that  if  it  is  Insufficient  it  makes 
no  finding  as  to  the  disposition  of  the  re- 
spective sums  drawn  from  the  various  banks 
mentioned.  But  in  each  instance  the  cor- 
resiMndence  to  a  cent  of  the  amount  drawn 
and  the  amount  contemporaneously  applied 
to  the  benefit  of  Enright  in  bis  private  char- 
acter was  strong  evidence  to  sustain  the  find- 
ing of  the  court  Judicial  reasoning  upon 
evidence  is  not  a  peculiar  and  obscure  mental 
process,  and  the  force  of  the  evidence  upon 
which  the  court  based  Its  findings  is  obvious. 
Barney  v.  Quaker  Oats  Co.,  85  Vt  — .  Si 
Atl.  113,  127.  That  the  precise  correspond- 
ence of  sums  of  money  consisting  of  dollars 
and  cents  and  represented  by  numerous  fig- 
ures may  be  proof  of  Identity  was  very  re- 
cently held.  American  Surety  Co.  v.  Gas- 
kill's  Adm'r,  85  Vt ^,82  AU.  218, 219.    Any 
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abase  of  this  process  of  Inferrace  Is  readily 
detected,  as  la  seen  by  reference  to  Ham- 
mond's Adm'r  v.  Hammond,  76  Vt  437,  58 
Atl.  724.  There  a  long  account  consisting  of 
numerous  small  Items  would  bave  been  bar- 
red by  the  statute  of  limitations  If  a  credit 
of  11.20  for  butter  was  evidence  that  the 
credit  went  in  eztinguistiment  of  specific  deb- 
it Items,  and  was  not  a  general  credit  The 
party  Interested  to  claim  that  the  payment 
was  specific  found  a  charge  of  26  cents  for 
soda  and  25  cents  for  sugar  made  about  eight 
months  before  the  credit  of  $1.20,  and  a 
cbarge  of  70  cents  for  salt,  dated  nearly  a 
month  after  the  credit,  and  claimed  that  the 
credit  of  flSH)  extinguished  these  three  Items 
aggregating  that  amount,  made  during  trans- 
actions, extending  oyer  a  period  of  about  nine 
months,  and  ending  about  a  month  later  than 
the  time  of  the  credit  Various  combinations 
aggr^ating  $1.20  could  be  made  on  the  debtor 
side  of  tbe  account,  and  there  was  one  debit  of 
exactly  $1.20.  The  court  held  that  there  was 
no  evidence  that  the  butter  for  which  $1.20 
was  credited  was  delivered  in  payment  of 
any  specific  items,  and  that  it  must  be  treat- 
ed as  a  general  credit  The  strong  good 
sense  of  the  late  Judge  Start  is  well  exhibit- 
ed In  his  opinion  in  this  case.  The  combina- 
tions relied  on  were  as  fanciful  as  the  Bacon- 
ian cryptogram  or  as  a  map  of  the  constella- 
tions. 

In  regard  to  two  of  the  transactions  noted 
bere,  it  is  claimed  that  there  is  no  finding 
that  the  payments  in  question  on  Enright's 
notes  were  made  by  him,  and  it  1b  further 
claimed  that  there  is  no  evidence  wbich 
would  support  such  a  finding,  and  attention 
is  called  to  the  fact  that  one  of  the  notes 
bad  two  signers.  And  it  is  claimed  there  is 
no  evidence  of  knowledge  on  tbe  part  of 
Enright  of  the  payments  on  these  notes.  But 
tbe  evidence  tending  to  show  that  the  pay- 
ments were  made  with  money  drawn  by  En- 
right  from  tbe  various  banks  necessarily 
tended  to  show  that  the  payments  were  made 
by  or  tn  behalf  of  him,  and  that  they  were 
so  made  is  the  obvious  meaning  of  the  find- 
ings. So  tbe  facts  show,  as  matter  of  law, 
a  misappropriation  of  the  funds  in  question, 
an  aiipropriation  or  conversion  of  them  by 
Enright  to  his  own  use. 

[2]  But  the  defendant  says  that,  if  this  Is 
so,  it  does  not  tend  to  establish  tbe  liability 
of  the  defendant  as  surety  for  Enright  on 
a  bond  given  by  him  as  executor  of  Henry 
L.  Story's  estate.  The  claim  is  that  by  the 
decree  of  the  probate  court,  with  reference 
to  the  residue  of  Henry  L.  Story's  estate, 
the  residue  was  transferred  by  operation 
of  law  to  Sarah  W.  Story's  estate,  Enright 
being  executor  under  the  wills  of  both  Hen- 
ry Lk  and  Sarah  W.,  and  it  being  his  part 
both  to  pay  and  to  receive.  This  is  tbe  ques- 
tion chiefly  argued. 

Tbe  defendant's  argument  rests  upon  the 
common-law  doctrine  applicable  where  an 
executor  is,  in  a  personal  or  representative 


capacity,  a  creditor  of  the  estate  of  his  tes- 
tator. In  Woodward  t.  Lord  Darcy,  1  Plowd. 
184,  which  is  entitled,  "A  report  of  the  opin- 
ions of  the  Justices  of  both  benches,"  it  ap- 
pears that  the  question  was  several  times 
argued.  It  was  claimed  <fa  the  one  band 
that,  when  a  creditor  takes  upon  himself  an 
executorship,  he  consents  to  remit  what  was 
owing  him,  and  besides  that  an  executor 
caimot  pay  himself  by  retaining  the  debt  due 
him.  On  the  other  band,  it  was  said  that 
it  would  be  a  hard  case  if  an  executor,  by 
accepting  the  trust,  should  lose  his  debt  and 
in  order  to  save  it  must  refuse  the  executor- 
ship and  disappoint  the  desire  of  the  testa- 
tor that  the  administration  should  be  car- 
ried on  by  his  chief  friend,  whose  debt,  above 
all  others,  the  testator  must  be  presumed  to 
have  wished  paid.  It  was  argued  and  held 
by  all  the  Judges  that  such  a  result  would 
be  derogatory  to  testaments,  since  it  would 
deter  creditors  named  as  executors  from  act- 
ing as  such,  and  that  it  would  be  dangerous 
to  the  souls  of  testators  because,  if  a  cred- 
itor took  upon  himself  the  charitable  oflSce 
of  executor,  a  Just  debt  due  from  the  testa- 
tor would  forever  remain  unpaid.  But  it 
was  recognized  that  the  executor's  right  of 
action  was  gone  because  of  the  character 
which  he  assumed,  and  so  it  was  held  that 
there  was  a  "transmutation^  of  property"  by 
operation  of  law.  Brooke,  Chief  Justice  of 
the  common  pleas,  author  of  Brooke's 
Abridgment,  dissented  from  the  conclusion. 
In  two  recent  English  cases  the  case  in 
Plowden  has  been  referred  to,  and  a  doubt 
has  been  expressed  in  one  or  both  if  what 
is  there  said  about  transmutation  of  assets 
is  more  than  a  statement  of  an  argument 
In  re  Gilbert,  1  Q.  B.  285  (1898);  In  re 
Ithoades,  2  Q.  B.  852  (1899).  Some  passages 
in  the  case  in  Plowden  are  calculated  to 
raise  such  a  doubt  But,  on  the  whole,  it 
must  be  said  that  the  case  expounds  with 
apparent  relish  both  retainer  by  operation 
of  law  and  transmutation  of  assets  by  tbe 
like  operation.  Everybody  present  seems  to 
have  participated  in  tbe  decision,  for  the  re- 
porter says  of  the  result  reached  that  "it 
was  the  clear  opinion  of  all  tbe  Justices  of 
tbe  one  bench  and  of  the  other,  except 
Brooke,  who  was  strongly  of  opinion  against 
them,  and  it  was  the  opinion  of  all  tbe  ser- 
geants also,  as  well  as  of  the  rest  of  them, 
as  of  Catllnc,  at  last,  who  was  of  counsel 
for  the  plaintiff,"  the  losing  party.  Cases  in 
general  accord  with  that  of  Woodward  v. 
Darcy  are  the  following:  Fryer  v.  Qll- 
brldge.  Hob.  10;  Wankford  v.  Wankford,  1 
Salk.  299;  Roskelley  v.  Oodolphin,  T.  Ray- 
mond, 483,  484;  Robinson  v.  Cummlng,  2 
Atk.  400,  411.  The  doctrine  of  transmuta- 
tion of  assets  by  mere  operation  of  law  gave, 
of  course,  the  executor  not  only  a  prefer- 
ence, but  a  compulsory  preference,  and  this 
was  the  intended  result  of  it  and  this  was 
sometimes  said  to  be  the  ground  of  it,  and 
not  the  tact  that  tbe  (creditor  was  both  the 
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one  to  pay  and  the  one  to  receive.  Said  lord 
Chancellor  Parker:  "Anybody  may  make  his 
creditor  executor,  and  then  the  law  glres 
him  a  preference;  and  not  only  so,  but  the 
law  allows  this  executor  to  give  any  other 
creditor  In  equal  degree  a  preference."  Cock 
r.  Goodfellow,  10  Mod.  496 ;  2  Eq.  Cas.  Abr. 
100.  It  was  early  said  that  equity  will  nerer 
assist  a  retainer.  2  Eq.  Gas.  Abr.  450,  451. 
However,  for  a  long  time  equity  was  not 
much  adverse  to  the  doctrine,  for  in  1715  it 
was  said  in  Waring  t.  Danvers,  in  chancery, 
with  regard  to  this  matter,  that,  where  a 
creditor  could  gain  an  advantage  at  law,  eq- 
uity should  not  deprive  him  of  it,  and  that 
he  ought  to  keep  it  Here  the  maxim  that 
the  laws  favor  the  vigilant  was  Invoked.  In 
this  case  the  executor  had  preferred  himself 
and  all  the  other  creditors  except  the  orator, 
and  It  was  held  that  the  orator  had  no  rights 
in  equity.  The  Master  of  the  Rolls,  because 
the  case  was  so  hard  a  one,  at  first  dismissed 
the  bill  without  costs,  but  the  matter  did 
not  rest  there,  and  costs  were  afterwards 
allowed,  and  on  appeal  to  the  Lord  Chan- 
cellor the  decree  dismissing  the  bill  with 
costs  was  affirmed.  Waring  v.  Danvers,  1 
P.  Wms.  295.  Previous  to  this  decision.  In 
the  case  of  Darston  v.  Earl  of  Orford,  the 
Ck>urt  of  Chancery,  following  Joseph  v.  Mott, 
Prec.  Ch.  79,  hbd  held  that  a  voluntary 
preference  of  one  creditor  by  an  executor 
would  not  stand  as  against  a  creditor  who 
had  proceeded  in  chancery  and  procured  an 
answer  to  his  bill  before  the  preference  was 
made.  But  this  moderate  application  of  the 
principles  of  equity  was  not  allowed  to  be- 
come the  law,  for  Orford  appealed  to  the 
House  of  Lords,  where  the  decree  of  the 
Court  of  Chancery  was  reversed.  Darston 
V.  Earl  of  Orford,  Prec.  Ch.  188;  same  case, 
Colles,  229. 

However,  the  doctrine  of  retainer  by  oper- 
ation of  law  never  obtained  In  this  state. 
For  a  long  time  It  was  thought  that  the 
executor  or  administrator  who  had  a  claim 
might  elect  to  bring  in  his  claim  on  his 
final  accounting  in  the  probate,  court  or  to 
present  it  to  the  commissioners.  Note  to 
French  v.  Winsor,  24  Vt  402.  And  It  at 
length  became  settled  that  if  an  executor 
or  administrator  had  a  claim  against  the 
estate  which  he  represented,  the  claim  must 
be  presented  to  the  commissioners,  or  it 
was  lost  and,  if  presented  and  allowed,  it 
stood  on  a  parity  with  other  allowances  of 
debts  of  the  estate  equal  in  degree.  Riley 
V.  Mclnlear's  Estate,  61  Vt  254,  17  Atl.  729, 
19  Atl.  996.  For  a  time  we  had  a  sUtute 
providing  that  If  an  executor  or  administra- 
tor has  a  claim  against  the  estate  which  he 
represents,  the  probate  court  should  appoint 
a  special  administrator  to  represent  lAe  es- 
tate in  respect  to  that  claim.  Laws  of  1888, 
Xo.  8.3;  V.  S.  I  2439.  And  this  statute  as 
modified  by  an  act  of  1896.  now  in  force, 
provides  that  in  case  of  such  claim  by  an 
executor,  or  administrator,  the  probate  court 


shall  upon  request  of  a  person  interested 
appoint  a  special  administrator  with  refer- 
ence to  such  claim.  Laws  of  1886,  Mo.  43; 
P.  S.  2827.  But  at  common  law  It  was 
recognized  that  a  legacy  ia  not  a  debt  and 
in  the  case  of  a  legacy  to  an  executor  the 
doctrine  of  retainer  by  operation  of  law 
did  not  apply.  Paramour  v.  Jordley,  1 
Plowd.  539,  643;  Attorney  General  v.  Rob- 
ins, 2  P.  Wms.  24,  25 ;  Fretwell  v.  Stao'.  2 
Vern.  434;  Heron  v.  Heron,  2  Atk.  171: 
Ashley  v.  Pocock,  3  Atk.  208;  Cheney  aud 
Smith's  Case,  1  Leon.  216.  In  such  cases 
the  question  was  whether  the  executor  had 
in  fact  made  an  election. 

The  defendant  relies  much  upon  Taylor 
V.  Deblois,  4  Mason,  131,  Fed.  Cas.  No.  13.- 
790,  a  case  In  the  circuit  court  decided  by 
Mr.  Justice  Story  sitting  as  circuit  Judge. 
That  was  a  case  brought  on  the  bond  of  an 
administiatrlx  who  was  also  guardian  of 
children,  and  in  that  capacity  entitled  to 
distributive  shares  of  the  estate  which  sbe 
had  administered.  It  appeared  that  she  bad 
certified  to  the  probate  court  that  she  held 
the  distributive  shares  as  guardian,  and  had 
obtained  from  that  court  a  discharge  as  ad- 
ministratrix, a  quietus  as  it  was  called.  The 
certificate  and  quietus  were  held  to  show 
that  the  funds  in  question  were  in  her  hands 
as  guardian,  and  that  there  was  no  liability 
on  the  administration  bond.  To  this  extent 
the  opinion  has  since  been  regarded  as 
sound  law.  But  the  Justice  was  not  content 
to  rest  the  decision  upon  this  ground  alone. 
but  invoked  the  doctrine  of  retainer  by  a 
creditor  who  is  executor,  citing  the  caae 
against  Lord  Darcy  and  the  case  In  Hobart 
to  which  we  have  already  referred,  and  le- 
noring  the  distinction  between  creditors  of 
a  testator  and  legatees,  and  saying  that 
there  was  a  transfer  from  her  as  adminis- 
tratrix to  her  as  guardian  by  mere  opera- 
tion of  law  by  way  of  retainer.  But  the 
Justice  shortly  bad  an  opportunity  to  set 
himself  right,  and  did  so  in  the  case  of 
Pratt  V.  Northam,  5  Mason,  95,  Fed.  Cas- 
No.  11,376.  There  the  same  person  was  both 
administrator  of  an  estate  and  guardian  of 
children  entitled  to  shares  In  the  estate. 
The  administrator  collected  assets  snlficleat 
to  pay  those  whom  he  represented  in  his 
character  as  guardian,  and  it  was  claimed 
that  upon  a  decree  of  distribution  of  the 
estate,  the  funds  passed  to  him  as  guardian 
instantaneously  by  mere  operation  of  law 
without  any  election  on  bia  part  But  it 
was  held  that  this  was  not  so.  The  case 
was  against  the  sureties  on  the  administra- 
tion bond,  and  it  was  held  that  some  act 
on  the  administrator's  part  constituting  an 
election  to  hold  the  property  as  guardian 
and  not  as  administrator  might  Justly  he 
Insisted  on  before  responsibility  was  shifted 
from  sureties  of  one  class  to  sureties  of  an- 
other. It  was  pointed  out  among  other 
things  that  be  had  not  charged  himself  in 
bia   guardian's   account,   and    varioos  dr- 
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cuDiBtances  were  pointed  out  Indicating  tttat 
it  was  not  liis  intention  to  pass  ttie  funds 
to  the  guardianship  account;  and  it  was 
said  tliat,  unless  bis  intention  was  to  do 
that,  tbe  court  could  not  direct  it  to  be 
done.  And  it  was  held  tliat  the  sureties  ou 
the  administration  bond  were  liable.  Tbe 
remarks  made  In  the  course  of  tbe  opinion 
are  not  altogether  consistent;  for,  while 
the  decision  was  entirely  consistent  with 
that  rendered  in  Taylor  v.  Deblols,  4  Mason, 
131,  Fed.  Cas.  No.  13,790,  there  was  some 
attempt  to  make  the  decision  consistent  with 
tbe  dictum  in  that  case,  and  that  could 
not  well  I>e  done.  Some  time  before  these 
decisions  of  Mr.  Justice  Story,  Chief  Jus- 
tice Marshall,  sitting  in  tbe  circuit  court, 
had  had  the  same  question  under  considera- 
tion. There  one  who  united  In  himself  the 
characters  of  executor,  and  guardian  of  a 
legatee,  bad  pursued  a  course  which  made 
it  clear  that  he  bad  elected  to  hold  certain 
assets  as  guardian  and  not  as  executor,  and 
because  of  bis  obvious  election  the  Chief 
Justice  held  that  he  was  chargeable  in  his 
character  of  guardian.  Alston  t.  Mnnford, 
1  Brock.  266,  278,  Fed.  Cas.  No.  267.  This 
case  bad  not  been  reported  at  tbe  time  of 
the  decisions  in  Mason's  Reports  to  which 
we  have  referred.  When  the  case  came  to 
be  reported,  tbe  learned  editor  made  a  note 
carefully  amplifying  the  views  which  the 
Chief  Justice  bad  expressed  or  intimated. 
Tbe  note  is  this:  "Tbe  principle  seems  to 
be  well  settled  that  where  an  executor  or 
administrator,  having  assets  in  bis  hands, 
is  also  guardian  of  a  legatee  or  distribu- 
tee, be  can  elect  to  bold  tbe  share  of  tliat 
legatee  or  distributee  in  his  character  of 
guardian,  and  thus  exonerate  tbe  sureties 
in  tbe  administration  bond  and  charge  tbe 
sureties  in  the  guardian's  bond.  But  there 
must  l>e  some  act  from  which  tbe  election 
to  bold  tbe  property  in  a  different  charac- 
ter from  that  in  which  it  was  received  may 
fairly  be  inferred  before  the  responsibility 
can  be  shifted  from  one  class  of  sureties  to 
another."  In  support  of  this  doctrine,  acted 
upon  by  tbe  Chief  Justice,  the  editor  cites 
Taylor  v.  Deblols,  4  Mason,  131,  Fed.  Cas. 
No.  13,790,  and  Pratt  v.  Northam,  5  Mason, 
95,  Fed.  Cas.  No.  11,376,  having  regard  to 
the  decisions  In  tboee  cases,  and  disregard- 
ing all  remarks  or  Intimations,  in  tbe  opin- 
ions therein,  that  in  cases  of  that  sort  there 
could  be  an  automatic  transfer  of  assets  by 
mere  operation  of  law.  This  note  expresses 
tbe  law  as  it  has  generally  come  to  be  under- 
stood. In  re  Scott's  Account,  36  Vt  297; 
In  re  Gilbert,  1  Q.  B.  285  (1898);  In  re 
Bhoades,  2  Q.  B.  352  (1889);  State  v.  White- 
house,  75  Conn.  410,  53  Atl.  897;  Potter  v. 
Ogden,  136  N.  T.  384,  33  N.  B.  228;  New- 
comb  V.  Williams,  9  Mete.  (Mass.)  525,  534; 
Cranson  v.  WUsey,  71  Mich.  356,  39  N.  W.  9 ; 
Wilson  T.  Wilson,  17  Ohio  St  ISO,  91  Am. 


Dec.  125;  Cluff  v.  Day,  124  N.  Y.  195,  26  N. 
E.  306;  Prior  v.  Talbot.  10  Cush.  (Mass.)  1; 
Slate  V.  Branch,  134  Mo.  592,  36  S.  W.  226, 
56  Am.  St  Rep.  533. 

The  mere  decree  of  distribution  did  not 
change  the  character  in  which  Enright  held 
the  assets  in  question.  He  filed  no  inven- 
tory of  Sarah  W.  Story's  estate,  he  filed  no 
account  as  her  executor,  and  did  no  act 
manifesting  bis  election  to  bold  tbe  funds  in 
question  as  assets  of  her  estate.  He  di- 
verted such  assets  -from  their  proper  clian- 
nel,  and  appropriated  tbem  to  bis  own  use. 
These  facts  rebut  any  presumption  of  a 
transfer  from  one  estate  to  tbe  other  in  ac- 
cordance with  tbe  order  of  tbe  court,  and, 
together  with  the  other  facts  in  the  case,  fix. 
liability  upon  tbe  defendant  on  bis  bond 
to  secure  tbe  discbarge  of  tbe  duties  of  En- 
right  as  executor  of  the  estate  of  Henry  L. 
Story.  In  Pratt  v.  Northam,  5  Mason,  95, 
Fed.  Cas.  No.  11,876,  Mr.  Justice  Story,  in 
reaching  the  conclusion  that  tbe  liability  of 
tbe  sureties  on  the  administration  bond 
bad  not  been  shifted  to  the  sureties  on  the 
guardianship  bond,  said  that  be  could  not 
but  have  a  strong  suspicion  that  tbe  inten- 
tion of  the  administrator  was  to  appropriate 
tbe  assets  to  his  own  use.  The  equivalent 
of  what  was  suspected  there  is  here  found, 
and  more  Is  found,  for  the  findings  show 
that  the  executor  here  did  appropriate  the 
funds  to  bis  own  use,  which  Is  a  finding  both 
of  intent  and  Its  accomplishment 

Other  questions  shown  by  the  bill  of  e.T- 
ceptions  are  not  here  relied  on  by  tbe  de- 
fendants, and  so  are  passed  without  notice. 

Judgment  afiirmed. 


STATE  v.  BOSWORTH. 

(Supreme  Court  of  Vermont     Chittenden. 

May  22,  1912.) 

1.  Jury  (8  72*)— Summoning — Panel. 

P.  S.  1480,  provides  that  if  at  any  time 
there  is  not  a  sufficient  number  of  jurors  in  at- 
tendance to  fill  the  panel  for  the  trial  of  a 
cause,  the  court  may  order  the  sheriff  to  sum- 
mon, with  or  without  process,  a  sufficient  num- 
ber to  fill  such  panel.  Section  1481  provides 
that  a  county  court  may  order  an  additional 
number  of  petit  jurors  to  be  summoned  to  at- 
tend tbe  court  at  such  time,  as  it  directs. 
When  a  murder  case  was  called,  there  remained 
of  the  regular  panel  of  undischarged  jurors  16, 
and  there  were  also  in  attendance  20  men  sum- 
moned by  tbe  sheriff  pursuant  to  the  court's  di- 
rection, several  of  whom  were  called  into  the 
case  and  sat  after  the  regular  panel  was  ex- 
hausted; all  of  such  jurors  having  been  sum- 
moned by  post  cards  by  the  sheriff  three  or  four 
days  before  trial.  Beld,  that  the  court  was 
not  bound  to  summon  tbe  additional  jurors  un- 
der 1481,  and  did  not  abuse  its  discretion  in 
sammoning  the  jurors  as  stated. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  E§  333-347;    Dec.  Dig.  i  72.*] 

2.  Appeal  and  Errok  ({  90S*)— Impaneling 
Jury. 

The  trial  court  has  a  large  discretion  in 
impaneling  a  jury,  and  its  proceedings  will  not 
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be,  reviewed,  In  absence  of  prejudice,  op  viola- 
tion of  some  statutory  requirement. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  IHg.  f  3843;  Dec.  Dig.  §  968.*] 

8.  Homicide  (|  282%*)  —  Punishmen't— Dis- 

CBETION  OP  JUBY— FIBST-DeOBEE  MUBDEB. 

p.  S.  5695,  as  amended  by  Laws  1910,  No. 
225,  providing  that  the  punishment  for  first-de- 
gree murder  shall  be  death  or  imprisonment  for 
life  in  the  state's  prison  "as  the  jury  may  de- 
termine," leaves  it  to  the  jury's  discretion  to 
determine  the  penalty  without  any  instructions 
by  the  court  as  to  the  doctrine  of  reasonable 
doubt,  prpsumptions,  etc. ;  the  statute  not  creat- 
ing snl}divisions  of  the  crime  of  first-degree 
murder. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {  676;   Dec.  Dig.  i  282%.»] 

Etsceptions  from  Chittenden  County  Court; 
Alfred  A.  Hall.  Judge. 

Arthur  Boswortb  was  convicted  of  murder, 
and  he  excepts.    Exceptions  overruled. 

Argued  before  ROWELL,  C.  J.,  and  MCTN- 
SON,  WATSON,  HA8ELT0N,  and  POW- 
ERS, JJ. 

John  6.  Sargent,  Att;.  Gen.,  and  Henry  B. 
Shaw,  State's  Atty.,  for  the  State.  Alfred 
L.  Sherman  and  Sherman  R.  Moulton,  for 
respondent 

MUNSON,  J.  Section  5695  of  the  Public 
Statutes,  as  amended  by  No.  225  of  the  Acts 
of  1910,  provides  that  "the  punishment  of 
murder  in  the  first  degree  shall  be  death  or 
imprisonment  for  life  in  state's  prison  as 
the  jury  may  determine."  A  verdict  of  mur- 
der in  the  first  degree  with  capital  punish- 
ment has  been  found  against  the  respondent. 
He  claims  error,  in  that  he  was  tried  by  a 
Jury  not  lawfully  impaneled,  and  not  prop- 
erly Instructed  as  to  Its  duty  regarding  the 
penalty.  When  the  case  was  called,  there 
remained  undischarged  of  the  regular  panel 
of  Jurors  16  men;  the  remainder  having 
been  discharged  some  time  before,  when  the 
court  supposed  that  the  case  would  not  be 
tried.  There  were  also  in  attendance  20 
men  who  had  been  summoned  by  the  sheriff 
In  compliance  with  the  court's  direction,  giv- 
en when  it  found  that  the  case  would  be 
tried,  that  he  summon  a  sufficient  number  of 
Judicious  men  to  act  as  talesmen  and  fill  the 
panel.  After  the  regular  panel  bad  been  ex- 
hausted, several  of  the  men  so  summoned 
were  called  into  the  box  by  the  sheriff  when 
directed  by  the  court  to  call  a  talesman,  six 
of  whom  sat  in  the  case.  All  these  stated 
on  voir  dire  that  they  had  been  summoned 
by  a  postal  card  received  from  the  sheriff 
three  or  four  days  before,  to  appear  as  tales- 
men on  a  day  named,  which  was  the  day  the 
case  came  on  for  trial.  The  respondent  did 
not  exhaust  his  peremptory  challenges. 

[1]  Section  1480  of  the  Public  Statutes  pro- 
vides that:  "If  at  any  time  there  is  not  a 
sufliclent  number  of  Jurors  in  attendance  to 
All  the  panel  for  the  trial  of  a  cause,  the 
court  may  order  the  sheriff  or  other  officer 
to  summon,  with  or  without  process,  n  sutli- 


cient  number  of  Judicious  men  of  the  county 
to  fill  such  panel."  The  next  section  pro- 
vides that:  "A  county  court,  during  the 
term,  may  order  an  additional  number  of 
petit  Jurors  to  be  summoned  to  attend  the 
court  at  such  time  as  it  directs."  The  re- 
spondent contends  that  if  the  court  thoujsbt 
It  necessary,  four  or  five  days  before  the 
trial,  to  bring  In  other  jurors,  it  should  have 
acted  under  the  last  section,  and  thus  bare 
given  him  the  benefit  of  a  Jury  draini  from 
men  who  had  been  selected  for  jury  service 
in  the  regular  manner. 

[2]  The  respondent  does  not  directly  ques- 
tion the  doctrine,  which  has  always  been 
recognized  in  this  state,  that  the  trial  court 
has  a  large  discretion  in  impaneling  a  jurj', 
and  that  its  proceedings  wUl  not  be  revised 
unless  it  appears  that  the  excepting  party 
has  been  prejudiced,  or  that  some  require- 
ment of  the  statute  has  been  disregarded. 
Quinn  y.  Halbert,  67  Vt  178;  State  v.  Ward, 
60  Vt  142,  166,  14  Atl.  187.  An  appUcation 
of  this  rule  to  the  case  presented  will  de- 
feat the  respondent's  claim,  unless  the  stat- 
utory provisions  above  quoted  are  Iield  to 
confine  the  court  to  a  regular  drawing  when- 
ever the  circumstances  are  such  that  this 
method  is  available. 

There  Is  nothing  in  the  language  of  the 
provisions  as  they  exist  in  our  present  stat- 
utes that  requires  this  construction.  Nor 
was  there  in  the  language  of  these  provlaionB 
as  originally  enacted.  Laws  1779,  p.  65  (B. 
1787,  p.  82),  R.  1797,  pp.  106,  106,  H  63.  64. 
Nor  can  it  be  said  that  this  construction  is 
required  to  bring  the  provisions  into  har- 
mony with  the  main  purpose  of  the  law. 
This  argument  is  precluded  by  the  terms  of 
the  statute  of  1797,  which  is  now  tlie  sec- 
ond of  the  sections  above  quoted.  It  was  at 
first  expressly  provided  that  the  summoning 
of  additional  Jurors  during  the  term  should 
be  at  the  discretion  of  the  court,  and  this 
language  was  preserved  until  the  revision 
of  1839.  In  other  words.  It  was  still  within 
the  discretion  of  the  court  to  finish  the  term 
relying  on  talesmen,  instead  of  bringing  in 
additional  Jurors  by  a  new  venire.  The 
omission  in  the  revisions  of  the  words  which 
expressly  left  the  new  procedure  discretion- 
ary is  not  to  be  taken  as  altering  the  law. 
Brighton  v.  Kelsey,  77  Vt  258,  59  AO.  833. 
The  same  result  has  been  reached  in  another 
state  on  provisions  similar  to  our  present 
statute.     State  v.  Allen,  47  Conn.  121. 

The  respondent  asked  the  court  to  In- 
struct the  Jury  tliat  they  could  not  add  to 
their  verdict  the  words  "with  capital  pun- 
ishment." unless  they  were  satisfied  beyond 
all  reasonable  doubt  upon  all  the  evidence 
in  the  case  that  that  was  the  only  proper 
ptuiisbment  for  him,  and  that  in  so  sattsf}'- 
Ing  themselves  they  should  take  into  consid- 
eration the  mental  capacity  of  the  respondent 
ns  shown  by  the  evidence  Introduced.    The 


•For  other  cases  see  same  topic  and  section  NUMBBB  In  Dec  Dig.  &  Am.  Dig.  Key  No.  SerlM  *  Rap'r  Indexc* 


Digitized  by  CjOOQIC 


Vt) 


FAIGE  y.  McCABTT 


669 


court  charged  the  Jury  that,  In  determin- 
ing whether  the  verdict  should  be  with  cap- 
ital punishment,  tbey  should  weigh  all  the 
evidence  bearing  upon  that  point  and  all 
the  evidence  and  drcumstances  in  the  case, 
and  proceeded  as  follows:  "Is  this  a  case 
where  leniency  should  be  shown,  or  did  the 
act.  if  committed,  show  such  an  abandoned 
and  malignant  heart  that  you  are  satisfied 
beyond  a  reasonable  doubt  that  In  the  dis- 
charge of  your  duty,  and  under  your  oath, 
you  should  add  the  words,  *with  capital  pun- 
ishment?' This  Is  a  matter  which  rests  en- 
tirely with  you;  It  is  for  you  and  you  alone 
to  determine."  The  respondent  excepted  to 
the  failure  to  comply  with  his  request 

At  the  close  of  the  charge  the  respondent 
requested  the  court  to  charge,  further,  that, 
if  a  verdict  of  murder  in  the  first  degree 
should  he  found,  there  would  be  a  presump- 
tion In  favor  of  the  lesser  punishment  until 
that  presumption  was  overcome  by  the  evi- 
dence in  the  case.  The  court  declined  to 
add  this  to  the  Charge,  and  the  respondeat 
excepted  to  its  failure  to  do  so. 

It  is  argued  for  the  respondent  that  the 
effect  of  the  provision  regarding  the  penalty 
is  to  divide  murder  of  the  first  degree  Into 
two  grades,  one  meriting  life  imprisonment 
and  the  other  death;  that  such  a  provision 
necessarily  contemplates  some  distinction  by 
which  the  dasslflcatlon  may  be  determined; 
that  an  Important  consideration  must  be  the 
degree  of  mental  capacity  possessed  by  the 
respondent  above  that  which  Is  sufficient  to 
subject  him  to  criminal  liability;  and  that, 
when  there  Is  evidence  of  mental  Inferiority, 
the  jury  should  be  Instructed  upon  this  point, 
and  told  that  they  should  not  return  a  ver- 
dict of  death  unless  they  were  satisfied  be- 
yond all  reasonable  doubt  that  that  was  the 
only  penalty  adequate  to  the  case. 

[3]  It  is  not  necessary  to  consider  the  ex- 
act phraseology  of  the  first  request,  nor  to 
inquire  whether  the  charge  was  a  substan- 
tial compliance  with  it.  The  case  can  be 
and  should  be  disposed  of  on  broader  gromd. 
We  think  the  respondent's  argument,  In  Its 
bearing  upop  both  requests,  misconceives  the 
force  of  the  amendatory  enactment.  It  was 
not  the  purpose  of  the  Legislature  to  create 
subdivisions  of  the  crime  of  murder  in  the 
first  degree,  to  be  ascertained''  by  drawing 
some  line  of  legal  demarcation,  and  make 
this  classification  determinative  of  the  pen- 
alty. It  was  left  for  the  jury  to  choose  the 
penalty  for  the  case  before  them  in  the  un- 
trammeled  exercise  of  a  just  and  wise  dis- 
cretion. They  are  to  be  governed  therein 
by  such  considerations  as  appeal  to  their 
own  judgment  and  discretion  upon  a  review 
of  tlie  whole  case.  The  court  Is  not  eutilU'd 
to  limit  them  in  the  exercise  of  this  discre- 
tion by  instructions  In  any  form.  A  duty 
wbicb  the  law  ordinarily  imposes  upon  the 
court   la  in  this  instance  assigned  to  the 


jury,  and  their  rights  therein  are  to  be  de^ 
termined  with  reference  to  the  nature  of 
this  special  service,  and  not  by  the  rules  ap- 
plicable to  the  ordinary  functions  of  the 
jury.  The  doctrine  of  reasonable  doubt,  and 
the  doctrine  regarding  presumptions,  as  legal 
rules,  have  no  application  to  this  branch  of 
their  duty.  So  the  respondent  was  not  en- 
titled to  a  compliance  with  his  requests. 

Judgment  that  there  is  no  error  In  the 
proceedings  and  that  the  respondent  take 
nothing  by  his  exceptions. 


PAIGE  V.  McCARTT. 

(Supreme  Court  of  Vermont    Windsor.    June 
10,  1912.) 

1.  Appeai.  and  Errob  (§  203*)— Review— 
Necbssitt  or  Objections. 

A  ruling  on  evidence  cannot  be  reviewed, 
in  the  absence  of  an  objection  taken  at  the 
time. 

[Ed.  Note.^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  1064;    Dec.  Dig.  |  203.*] 

2.  Master  and  Sebvant  (|  264*)— Injuries 
TO  SiEBVANT  —  Defective  Premises — Vari- 
ance. 

In  an  action  for  Injuries  to  a  servant  by 
falling  through  a  floor  in  a  livery  basement, 
the  declaration  alleged  that  the  floor  broke 
by  reason  of  rottenness  and  other  imperfec- 
tions therein.  Plaintiff  testified  that  he  went 
down  through  the  floor,  through  a  hole,  and 
defendant,  being  called  for  plaintiff,  testified 
that  the  hole  after  the  accident  was  a  little 
larger,  if  anything,  than  before,  and  was  bro- 
ken in  and  smoothed  off  square  where  it  was 
rough  before.  Beld,  that  such  proof  did  not 
show  that  plaintiff's  injury  was  solely  sustain- 
ed by  stepping  through  a  hole,  but  sufficiently 
supported  the  allegation  that  the  floor  wos 
weak  and  rotten  around  the  hole,  and  that  the 
defective  character  of  the  floor  was  the  cause 
of  the  accident 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {f  861-876;  Dec  Dig.  i 
264.*] 

Exceptions  from  Windsor  County  Court; 
Eleazer  L.  Waterman,  Judge. 

Action  by  William  Paige  against  J.  W. 
McCarty.  Judgment  for  plainHff,  and  de- 
fendant brings  exceptions.    Affirmed. 

It  appeared  that  defendant  was  the  keeper 
of  a  livery  stable,  and  that  plaintiff  was  in 
his  employ ;  that  In  the  basement  of  the  sta- 
ble there  were  a  number  of  stalls;  that  at 
the  time  of  the  accident  plaintiff  was  at 
work  cleaning  out  this  basement  as  defend- 
ant had  directed;  that  there  was  theu,  and 
for  some  time  before  had  been,  to  the  knowl- 
edge of  defendant,  a  hole  in  the  floor  of  one 
of  those  stalls;  that  the  basement  was  so 
dark  that  this  hole  could  not  been  seen  with- 
out artificial  light;  that  the  basement  was 
wired  and  equipped  for  electric  lights,  but 
defendant  did  not  tell  plaintiff  this,  and  the 
baseuieut  was  so  dark  that  the  electric  light 
fixtures  could  not  be  readily  seen  by  one 
who  did  not  know  of  their  existence;  that 
there  was  a  socket  for  an  electric  lamp  dl- 
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rectly  behind  the  stall  in  question,  but  no 
lamp  In  the  socket  at  the  time  of  the  acci- 
dent. Plaintiff  testifled  that  he  found  and 
turned  on  one  light  before  the  accident;  that 
he  placed  his  wheelbarrow,  stepped  into  the 
stall  In  the  floor  of  which  was  the  hole, 
"and  commenced  Bhovellng,  and  the  first  I 
knew  I  went  down  through  the  floor,  through 
the  hole,"  whereby  he  sustained  the  inju- 
ries of  which  he  complained. 

Argued  before  ROWELL,  C.  J.,  and  MUN- 
SON,  WATSON,  HASELTON,  and  POW- 
ERS, JJ. 

Davis  &  Davis,  for  plaintiff.  Bert  E.  Cole 
and  E.  R.  Buck,  for  defendant. 

ROWELL,  C.  J.  This  is  case  by  a  servant 
against  his  master  for  personal  injuries  sus- 
tained by  reason,  of  the  Insufllciency  of  the 
floor  of  a  basement  stable  in  which  he  was 
working. 

(1]  The  objection  to  the  question  put  to 
Dr.  Miner,  asking  whether  the  plaintiff  com- 
plained of  anything  when  he  manipulated 
bis  injury  that  day,  is  not  available,  as  no 
ground  of  objection  was  stated.  The  defend- 
ant objected  to  the  piaiutifTs  showing  the 
condition  of  the  floor  at  the  time  of  trial, 
unless  he  showed  that  it  was  then  in  the 
condition  it  was  at  the  time  of  the  accident 
Thereupon  the  plaintiff  said  he  would  show 
that  by  the  defendant  himself,  and  then  the 
witness  was  allowed  to  state  the  condition 
at  the  time  of  trial.  Later  the  plaintiff  ex- 
amined the  defendant  on  that  subject,  and 
it  does  not  appear  that  the  defendant  made 
any  claim  that  his  testimony  did  not  make 
good  the  plaintiff's  offer,  and  so  the  defend- 
ant can  take  notiiiug  by  this  objection.  The 
defendant's  motion  for  a  verdict  on  the 
ground  of  contributory  negligence  was  prop- 
erly overruled,  for  the  testimony  was  not 
sufficiently  decisive  to  make  that  a  question 
of  law. 

[2]  The  declaration  alleges  that  the  floor 
"broke  and  gave  way  by  reason  of  rotten- 
ness and  other  imperfections  therein."  The 
plaintiff  testifled  that  he  "went  down  through 
the  floor,  through  a  hole,"  clear  down  to 
his  knee;  that  he  tried  to  jump,  and  it 
threw  him  over  onto  the  manger;  that  the 
floor  was  so  rotten  he  could  put  his  heel 
through  it  anywhere  around  the  hole.  The 
defendant,  being  called  by  the  plaintiff  and 
asked  if  there  bad  been  any  change  in  the 
size  of  the  bole  when  he  saw  it  the  day  aft- 
er the  accident  from  what  it  was  when  he 
saw  it  about  a  week  before  the  accident, 
said  it  was  a  little  larger,  if  anything,  more 
square,  was  made  bigger  when  it  was  broken 
in,  and  smoothed  off  square  where  it  was 
rough  before.  The  defendant  moved  for  a 
verdict  because  there  was  no  evidence  tend- 
ing to  support  the  allegation  of  the  declara- 
tion that  the  "injury  was  caused  by  the 
weakness    and    insufficiency    of    the    floor, 


which  broke  and  gave  way  with  him,  all  the 
evidence  being  that  his  injury,  if  any  be  sus- 
tained, was  caused  by  stepping  through  a 
hole." 

But  it  cannot  be  said  that  there  was  no 
evidence  tending  to  support  the  allegation, 
for,  though  it  appears  that  there  was  a  hole 
there  before  and  at  the  time  of  tlie  accident, 
yet  the  testimony  tends  to  show  that  the 
floor  was  very  weak  and  rotten  around  the 
hole,  and  that  some  of  it  gave  way  and  the 
hole  made  larger  by  the  accident,  without 
which  It  cannot  l>e  said  that  the  accident 
would  have  happened.  Nor  was  the  plaintifT 
obliged  to  prove  all  he  alleged  in  this  behalf. 
Thus  In  Hutchinson  v.  Granger,  13  Vt  38«, 
which  was  case  for  flowing  plaintitTs  land 
by  means  of  a  dam  on  defendant's  land,  the 
declaration  alleged  that  the  defendant  wroog- 
fully  kept  and  continued  the  entire  dam. 
which  had  before  been  wrongfully  built,  and 
kept  the  gates  and  sluices  therein  so  shut 
and  closed  that  the  water  of  the  stream  was 
prevented  from  flowing  through  the  plahi- 
tifTs  meadow  In  its  natural  cnannel  and 
caused  to  set  back  upon  and  overflow  it 
The  proof  was  that  in  summer  time,  when 
the  water  was  more  than  four  inches  deep 
on  top  of  the  dam,  the  defendant  was  bound 
by  a  covenant  running  with  the  land  to  open 
the  sluices  so  as  to  lower  the  water  to  that 
height  if  it  could  be.  But  the  plaintiff  had 
Judgment,  it  being  held  that  he  was  not 
bound  to  prove  the  full  extent  of  the  wrong 
alleged,  but  could  recover  for  any,  the  least, 
portion  of  it  that  caused  him  legal  Injury. 

AfBrmed. 


MORGAN  V.  DEVERANNES  et  aL 
(Supreme  Court  of  Vermont.     ChitteudeiL 
June  10,  1912.) 
Elections  (S  194*)— Ballot— Mabkinos. 

Under  P.  S.  181,  providing  that  if  the 
board  of  civil  authority  is  satisfied  and  d«!id»» 
that  any  double  or  irrefnilar  markings  of  the 
ballot  were  made  to  enable  it  to  be  identifiod. 
such  ballot  may  be  rejected,  it  is  not  impropt-r 
for  the  inspectors  of  an  election  to  count  a  bal- 
lot marked  with  double  or  irregular  markinn 
instead  of  with  a  cross  (X),  where  it  is  not  im- 
possible to  determine  uie  intent  of  the  voter 
and  the  inspectors  are  not  satisfied  that  surh 
markings  were  made  to  enable  the  ballot  to  be 
identified. 

[E}d.  Note. — ^For  other  cases,  see  Electiooi^ 
Gent  Dig.  §§  166,  167 ;   Dec.  Dig.  |  191.*] 

Petition  for  writ  of  mandamus  by  FranX 
E.  Morgan  against  J.  E.  Deverannes  and 
others.    Petition  dismissed. 

Section  340  of  the  City  Charter  reads: 
"Except  when  changed  or  modified  by  the 
provisions  of  this  act  or  by  any  legal  regula- 
tion or  ordinance  of  said  city,  all  provisions 
of  the  statutes  of  this  state  relating  to  towns 
and  town  officers  shall  apply  to  said  city  and 
to  the  several  ofiScers  thereof  corresponding 
to  officers  of  towns.     In  sncb  statutes  the 
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words  'selectmen'  and  toard  of  civil  author!- 1 
tf  shall  include  'city-  council'  and  the  words 
'first  selectman'  shall  Include  'mayor.'" 

The   Public    Statutes,   section  177,  reads: 
"On  receiving  his  ballot  or  ballots,  the  voter 
shall  forthwith,  and  without  leaving  the  poll- 
ing place  or  going  outside  the  guard  rail, 
retire  alone  to  one  of  the  booths  not  occupied  ' 
by  any  other  person  and  prepare  his  ballot  j 
or  ballots  by  making  in  the  appropriate  mar- ! 
gin  or  place,  a  cross  (X)  opposite  the  name  of  : 
the  candidate  of  Us  choice  for  each  office  to  | 
be  filled,  or  by  filling  in  the  name  of  the  can- 1 
didate  of  his  choice  In  the  blaulc  space  "pro- ; 
Tided  therefor,  and  malclng  a  cross  (X)  oppo- ' 
site  thereto;  or,  if  he  desires  to  vote  for  the" 
entire  list  of  candidates  in  any  column,  by ; 
making  a  cross  (S)  in  the  square  over  such 
column ;   and,  if  a  question  is  submitted  to 
the  vote  of  the  people,  by  making  in  the  ap- 
propriate margin  or  place,  a  cross  (X)  against 
the  answer  which  he  desires  to  give." 

Section  180  provides,  among  other  things, 
for  the  return  and  preservation  of  spoiled 
and  unused  ballots. 

Section  181  reads:  "If  the  voter  marks 
more  names  than  there  are  persons  to  be 
elected  to  an  office  or  if,  for  any  reason,  it 
is  impossible  to  determine  the  intent  of  the 
voter  as  to  his  choice  for  an  office  to  be  filled, 
his  ballot  shall  not  be  counted  for  such  office. 
If  the  board  of  civil  authority  Is  satisfied, 
and  so  decides  by  majority  rote  of  those 
liresent,  that  any  double  or  Irregular  mark- 
ing? of  a  ballot  were  made  for  the  purpose 
of  enabling  it  to  be  identified  and  the  vote 
traced  so  as  to  defeat  the  secrecy  and  purity 
of  the  ballot  law,  such  ballot  may  be  reject- 
ed. Said  board  shall  make  a  record  of  such  1 
rejection  and  the  reason  for  It  or  the  evi- 
dence on  which  It  was  based  and  shall  file 
the  same  with  the  ballots  counted  as  provid- 
ed in  section  one  hundred  and  ninety.  No 
ballot,  without  the  official  Indorsement,  shall, 
except  as  otherwise  provided,  be  deposited 
in  the  ballot  box ;  and  none  but  ballots  pro- 
vided in  accordance  with  this  title  shall  be 
counted.  Ballots  not  counted  shall  be  mark- 
ed 'defective'  on  the  back  thereof  and  re- 
turned and  preserved  as  provided  for  return- 
ing and  preserving  ballots  in  the  preceding 
section." 

Argued  before  ROWHLIi,  C.  J.,  and  MUN- 
SOX.  WATSON,  HASELTON,  and  POW- 
ERS, JJ. 

A.  L.  Sherman  and  H.  S.  Peck,  for  petition- 
er.   M.  G.  Leary,  for  respondents. 

WATSON,  J.  The  charter  of  the  city  of 
Burlington  contains  no  provision  requiring 
the  ballots  used  in  a  local  election  to  be 
marked  by  the  voter  in  any  particular  man- 
ner, nor  for  the  rejection  of  ballots  cast  be- 
cause defective.  The  relator  contends  that, 
under  section  340,  the  general  provisions  of 


the  statutes  of  the  state  pertaining  to  ballots 
to  be  used  in  general  and  in  local  elections 
apply.  We  assume,  but  do  not  decide,  this  to 
be  so,  and  determine  the  matter  before  us  on 
on  that  basis. 

Section  181  of  the  Public  Statutes  specifies 
that,  unless  otherwise  provided,  no  ballot 
without  the  official  indorsement  shall  be  de- 
posited in  the  ballot  box,  and  none  but  bal- 
lots provided  according  to  that  title  shall  be 
counted ;  but  it  contains  no  provision  to  the 
effect  that  no  ballot  marked  otherwise  than 
with  a  cross  (X),  as  specified  in  section  177, 
shall  be  deposited  in  the  ballot  box,  nor,  if 
deposited,  that  It  shall  not  be  counted,  except 
when  it  is  impossible  to  determine  the  intent 
of  the  voter  as  to  his  choice  for  an  office  to 
be  filled.  It  does,  however,  contain  specific 
provision  respecting  ballots  having  double  or 
irregular  markings  thereon.  "If  the  board 
of  civil  authority" — ^In  this  case  the  inspect- 
ors of  election — "is  satisfied  and  so  decides 
by  majority  vote  of  those  present,  that  any 
double  or  irregular  markings  of  a  ballot  were 
made  for  the  purpose  of  enabling  It  to  be 
Identified  and  the  vote  traced  so  as  to  defeat 
the  secrecy  and  purity  of  the  ballot  law,  such 
ballot  may  be  rejected,"  and  the  board  shall 
make  a  record  of  such  rejection  with  the 
reason  for  It  or  the  evidence  on  which  it  is 
based,  etc. 

If  possible  to  determine  the  intent  of  the 
voter  as  to  his  choice  for  an  office  to  be 
filled,  his  ballot  must  be  counted,  even  though 
it  contains  double  or  irregular  markings,  un- 
less the  board  or  official  persons,  whose  duty 
it  Is  by  law  to  decide  the  matter,  are  satis- 
fied and  decide  that  the  double  or  Irregular 
markings  thereon  were  made  for  the  unlaw- 
ful purpose  specified — certainly  a  question  re- 
quiring by  statute  the  exercise  of  Judicial 
functions  in  its  determination. 

One  of  the  ballots  in  question  was  marked 
with  a  cross  (X)  in  conformity  to  the  provi- 
sions of  section  177  of  the  statutes,  and  con- 
sequently was  properly  counted.  The  other, 
instead  of  being  marked  in  the  appropriate 
margin  or  place  by  a  cross  (X),  was  there 
marked  by  what  purports  to  be  two  Arabic 
numerals  standing  side  by  side,  as  if  used 
together  to  express  a  number.  Undoubtedly 
this  ballot  contains  what  the  statute  desig- 
nates as  "double  or  irregular  markings."  Yet 
it  Is  sufficient  for  the  determination  of  the 
case  to  say  that  it  cannot  be  said  to  he  im- 
possible to  determine  the  intent  of  the  voter 
as  to  his  choice  for  the  office  to  be  filled,  and 
the  record  does  not  show  that  the  inspectors 
of  election  were  satisfied  and  decided  that 
such  markings  were  made  for  the  purpose  of 
enabling  the  ballot  to  be  identified  and  the 
vote  traced  so  as  to  defeat  the  secrecy  and 
purity  of  the  ballot  law,  without  which,  as 
before  seen,  the  ballot  could  not  be  rejected. 

Petition  dismissed,  with  costs. 
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CANNET  V.  COREY  et  al. 

(Snpreme  Judicial  Court  of  Maine.    June, 
1912.) 

1.  Bills  and  Notes  (§  116*)— Liabiutt  of 
Parties — Presumptio  ns. 

In  the  absence  of  agreement  to  the  con- 
trary, the  parties  to  a  note  are  presumed  to 
be  liable  on  it  according  to  the  legal  effect  of 
the  instrument. 

[Ed,  Note. — For  other  caaeB,  see  Bills  and 
Notes,  Dec.  Dig.  |  116. »] 

2.  Estoppel   (§  78*) —Existence  of  Rkla- 

TIO.V    OF    PbiNCIPAL  AND    SUBETT. 

I.'cfendant,  an  indorser  of  a  note,  who  in- 
duced plaintiff  to  indorse  by  deceiving  her  into 
believing  that  by  indorsing  below  his  name  she 
would  become  merely  a  surety  for  him,  is  es- 
topped to  deny  that  he  assumed  the  relation 
of  principal  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  S{  204-210;   Dec.  Dig.  §  78,*] 

Report  from  Snpreme  Judicial  Court,  Cum- 
berland County. 

Action  by  Mary.B.  Canney  against  David 
W.  Corey  and  Ralph  E.  Bridges  to  recover  the 
sum  of  $2,548.63  paid  by  her  to  the  Mer- 
chants' Trust  &  Banlclng  Company  of  Presque 
Isle,  In  satisfaction  and  discharge  of  an  exe- 
cution Issued  on  a  Judgment  in  favor  of  said 
bank  against  said  Corey,  Bridges,  and  Can- 
ney. Plea,  the  general  issue  filed  by  the  de- 
fendant Corey.  At  the  conclusion  of  the  evi- 
dence the  case  was  reported  to  the  law  court 
for  determination.    Judgment  for  plaintiff. 

Argued  before  WHTTKHOUSE,  C.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  BIRD,  and 
HALEY,  JJ. 

Payson  &  Virgin,  of  Portland,  for  plaintiff. 
Ralph  E.  Bridges,  pro  se.  S.vmonda,  Snow, 
Cook  &  Hutchinson,  of  Portland,  and  Geo.  H. 
Smith  and  Charles  F.  Daggett,  both  of 
Presque  Isle,  for  defendant  Corey. 

WHITEHOUSB,  C.  J.  This  case  Is  pre- 
sented to  the  law  court  upon  a  report  of  the 
evidence.  The  question  to  be  determined  is 
the  liability  of  the  plaintiflf  and  of  the  de- 
fendant Corey  upon  a  certain  promissory 
note  for  $4,600,  dated  December  12,  1907, 
signed  by  Ralph  E.  Bridges,  the  plaintifTs 
son,  and  one  of  the  defendants,  and  on  the 
back  by  the  defendant  Corey  and  the  plain- 
tiff Mary  E.  Canney.  The  plaintiff  claims 
that  she  is  a  surety  for  Bridges,  the  maker, 
and  for  the  defendant  Corey,  and  hence  has 
the  right  to  be  fully  IndemniAed  by  Corey 
against  any  liability  on  the  note.  On  the 
other  hand,  Corey  claims  that  he  and  Mrs. 
Canney  are  Joint  promisors  for  the  accom- 
modation of  Bridges,  and  so  as  between  them- 
selves are  cosureties,  and  each  liable  for 
one-half  of  the  note  upon  the  default  of  the 
maker. 

June  26,  1909,  upon  demand  of  the  payee 
of  the  note,  the  defendant  Corey  paid  one- 
half  of  the  amount  of  it.  Subsequently  the 
payee  recovered  Judgment  against  Bridges, 
Corey,  and  Canney  for  the  remaining  one- 


half  of  the  note,  and,  after  execution  there- 
on had  been  issued  and  payment  demanded, 
the  same  was  paid  by  Mrs.  Canney.  Tlii* 
suit  Is  brought  by  her  to  obtain  reimburse- 
ment for  such  payment  from  the  defendant 
Corey. 

[1]  It  is  undoubtedly  true  that,  in  the  alv 
sence  of  an  agreement  to  the  contrary,  the 
presumption  of  law  is  that  the  parUes  to  t 
promissory  note  are  liable  on  it  according 
to  the  legal  effect  of  the  instrument,  and  tbe 
burden  is  on  the  plaintiff  to  show  that  there 
was  an  agreement  or  mutual  nnderstandlo; 
that  Corey  should  assume  the  relations  of 
principal  as  to  her. 

[2]  June  12,  1906,  the  defendant  Bridges 
gave  his  promissory  note  to  the  defendant 
Corey  for  $4,000  for  capital  stock  of  the  Car- 
ter &  Corey  Company  which  he  claims  he 
purchased  at  the  solicitation  of  the  defend- 
ant Corey.  This  note  was  indorsed  by  Corej, 
and  discounted  by  the  Trust  Company  at 
Presque  Isle,  of  which  Bridges  was  treasurer, 
and  thus  In  a  position  to  grant  favors  to 
Carter  &  Corey  Company.  Bridges  had  al- 
ready prior  to  that  time  purchased  $10,000 
of  that  stock  at  the  solicitation,  as  he  says. 
of  Corey  &  Carter.  At  that  time  the  defend- 
ant Corey  was  treasurer  and  a  large  stoci;- 
holder  of  the  Carter  &  Corey  Company.  The 
note  for  $4,000  was  not  paid  at  maturity, 
but  renewed  by  a  note  made  payable  direft- 
ly  to  the  Trust  Company  and  Indorsed  h.v 
Corey.  When  this  note  became  due  In  Jane. 
1907,  Bridges  wished  to  borrow  $G00  more 
and  to  renew  the  note  for  $4,600.  From 
tbe  cash  that  Bridges  had  put  into  the  com- 
pany for  all  of  the  stock  purcliased  by  hiiu 
Corey  had  received  a  benefit  in  tbe  increased 
value  of  his  own  large  holdings  of  stock,  and 
he  readily  consented  to  indorse  a  reneiral 
note  for  $4.G00.  But,  when  this  note  became 
due  in  December,  Bridges  was  not  in  finan- 
cial condition  to  pay  it,  and  Corey  well  knew 
it  Corey  also  knew  that  he  himself  was  in 
the  position  of  an  original  promisor  oo  the 
note,  and,  if  the  bank  should  refuse  to  renew 
it  and  proceed  to  enforce  collection  of  tbe 
note  at  that  time,  be  would  be  obliged  to  tar 
the  whole  of  it  There  is  no  evidence  in  the 
case  that  he  was  not  amply  able  to  pay  it 
He  testifies,  it  Is  true,  that  Bridges  told  bim 
a  few  days  before  the  maturity  of  tbe  note 
that  he  had  received  a  letter  from  Barker, 
the  president  of  the  bank,  stating  that  he 
could  not  renew  the  note  again  without  an 
additional  Indorspr,  but  the  letter  is  not  pro- 
duced, and  Bridges  says  that  the  first  bi- 
formatiou  he  had  that  the  bank  would  re- 
quire another  indorser  came  from  Corey  him- 
self. He  says  that  Corey  told  him  that  the 
president  had  written  to  him  that  it  would  be 
satisfactory  if  Mrs.  Canney  would  indorse 
the  note. 

There  is  no  evidence  that  the  bank  ques- 
tioned the  financial  responsibility  of  Mr.  Cor- 
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ey.  It  appears  fifom  his  teetliiony  that  the 
Carter  &  Corey  Company  had  carried  a  large 
balance  in  1907  as  depositors  in  that  bank. 
Corey  was  deeply  Interested  In  having  the 
note  renewed  with  an  additional  Indorser 
who  might  relieve  him  of  one-half  of  the 
amount  of  his  liability  on  it  As  far  as  ap- 
pears in  evidence,  he  was  the  only  one  spe- 
cially Interested  in  having  Mrs.  Canney  In- 
dorse the  note ;  but  whether  he  requested  the 
presidokt  of  the  bank  to  inform  Brld;;es  that 
the  note  would  not  be  renewed  without  an 
additional  Indorser  does  not  expressly  ap- 
pear, bat  the  evidence  warrants  the  conclu- 
sion tliat  the  idea  of  having  Mrs.  Canney  In- 
dorse the  note  was  suggested  by  Corey. 

The  result  was  that  Bridges  arranged  for 
an  Interview  between  Mr.  Corey  and  Mrs. 
Canney.  Bridges  testifies  that  Corey  then 
told  Mrs.  Canney  in  his  presence  that  "we 
only  needed  her  name  for  a  short  time,  for  a 
few  months,  and  that  be  would  have,  that 
be  would  pay  the  note,  that  the  note  would 
be  paid  before  it  became  due  June  12,  1908." 
Mrs.  Oanney  replied  that  "it  was  Impossible 
for  ber  to  Indorse  the  note,  because,  il  the 
note  wasn't  paid  at  maturity,  she  couldn't 
afford  to  pay,  in  fact,  she  didn't  have  the 
money  to  pay  it,  and  to  take  care  of  the  sick- 
ness she  had  In  the  family."  Mr.  Corey 
seemed  a  little  Impatient  that  she  should 
have  any  idea  that  sAie  would  have  to  pay  the 
note.  He  told  her  that  there  was  no  ques- 
tion of  her  having  to  pay  the  note,  that  it 
would  be  paid,  taken  care  of  before  it  became 
due,  etc. 

It  is  true  that  Mrs.  Canney  says  in  her  tes- 
timony that  Bridges  told  ber,  in  answer  to 
her  continued  protests  against  signing  it, 
that  she  would  not  have  to  pay  but  half  of  it 
In  any  event,  as  Mr.  Corey's  name  was  on 
there.  And  she  replied  that  she  could  not 
"afford  to  pay  half  of  it"  Thereupon  Mr. 
Corey  repeated  that  there  was  no  question  of 
her  having  to  pay  the  note,  and  said  "he 
would  put  his  name  above  hers,  so  she 
wouldn't  be  called  upon."  Upon  the  strength 
of  this  final  statement,  she  appears  to  have 
consented  to  indorse  the  note. 

Mr.  Corey  does  not  deny  in  his  testimony 
that  he  assured  Mrs.  Canney  that  "be  would 
put  his  name  above  hers  so  that  she  wouldn't 
be  called  upon."  He  knew  that  she  had  no 
knowledge  whatever  of  the  previous  history 
of  their  transactions  In  regard  to  this  note, 
and  no  acquaintance  whatever  with  the  law 
of  promissory  notes,  and  that  she  would  be- 
lieve wliat  be  said  to  ber.  In  making  that 
statement  be  must  be  presumed  to  have  in- 
tended to  create  a  belief  In  the  mind  of  the 
plaintiff  that  he  would  so  indorse  the  note  as 
to  protect  her  against  any  liability  to  pay 
any  part  of  it.  It  was  equivalent  to  an  as- 
surance that  she  was  only  required  to  sign 
as  rarety  for  blm,  as  well  as  for  Bridges, 
and  a  promise  that  as  to  her  he  would  as- 


sume the  TesponsIIiility  of  a  principal.  He 
knew  that  she  so  understood  It  and  believed 
it  If  he  knew  bis  statement  as  to  the  effect 
of  placing  his  name  above  hers  to  be  false, 
be  Intended  to  deceive  her.  He  did  not  know 
it  to  be  correct,  but  recklessly  stated  as  a 
fact  what  he  did  not  know  to  be  true.  In 
either  event,  he  is  estopped  to  deny  that  he 
assumed  the  relation  of  principal  to  the 
plaintiff,  and  should  in  Justice  be  required  to 
pay  the  full  amount  of  the  note. 
The  certificate  mnst  a'ccordingly  be: 
Judgment  for  the  plaintiff  for  $2,548.63. 
with  interest  thereon  from  February  26,  1910. 


INHABITANTS  OF  BOOTHBAY  v.  E.  I.  DU 

PONT  DE  NEMOURS  POWDER 

COMPANY. 

(Supreme  Judicial  Court  of  Maine.    Jane, 
1912.) 

Taxation  (|  263*)  —  Pebsonaltt  —  Where 
Taxable  —  Pbopebtt  "Employed  in  the 
Mechanic  Arts." 

Loga  and  lumber  used  at  a  mill  tor  manu- 
facture of  boxes  for  the  mannfactorer's  use  in 
shipping  explosiveg  are  taxable  as  persoualty 
"employed  In  the  mechanic  arts,"  within  Rev. 
St  c.  9,  S  13,  par.  1,  in  the  town  where  the 
mill  is  located. 

rBd.  Note.— For  other  eases,  see  Taxation. 
Cent  Dig.  {  437;    Dec  Dig.  i  263.*] 

Report  from  Supreme  Judicial  Court,  Lin- 
coln County,  at  Law. 

Action  by  the  Inhabitants  of  Boothbay 
against  the  E.  I.  Du  Pont  De  Nemours  Pow- 
der Company.  On  report  Judgment  for  de- 
fendant 

Argued  before  WHITEHOUSB,  C.  J.,  and 
SAVAGE,  KINO,  BIRD,  HALEY,  and  HAN- 
SON, JJ. 

Tupper  &  Perkins,  of  Boothbay  Harbor, 
for  plaintiffs.  William  M.  Bradley,  of  Port- 
land, for  defendant 

HALEY,  J.  This  is  an  action  of  debt 
brought  by  the  inhabitants  of  the  town  of 
Boothbay  against  the  defendant  for  taxes  as- 
sessed by  the  town  of  Boothbay  on  the  per- 
sonal property  of  the  defendant,  consisting 
of  550,000  feet  of  logs  and  350,000  feet  of 
sawed  lumber,  situated  on  the  Ist  day  of 
April,  1910,  In  the  town  of  Boothbay. 

It  is  agreed  that  all  preliminary  steps  nec- 
essary to  authorize  the  action  had  been 
taken,  and  that  the  taxes  were  legally  as- 
sessed and  committed  to  the  collector,  pro- 
vided said  personal  property  was  legally 
taxable  to  the  defendant  in  the  town  of 
Boothbay. 

The  defendant,  a  New  Jersey  corporation 
having  its  principal  place  of  business  at  Wil- 
mington, in  the  state  of  Delaware,  on  the  1st 
day  of  April,  1910,  had  a  mill  In  the  town  of 
Standlsh,  in  the  county  of  Cumberland,  for 
the  purpose  of  manufacturing  boxes  for  the 
shipment  of  its  explosives.    lOor  the  purpose 
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of  supplying  pine  lumber  to  said  mill,  aolta- 
ble  both  as  to  quality  and  dimensions  to  be 
there  manufactured  into  boxes,  it  had  bought 
Btumpage  iu  the  town  of  Bootbbay,  and  had 
caused  to  be  erected  a  portable  sawmill  In 
said  town  on  land  leased  by  It  for  erecting 
and  maintaining  said  portable  sawmill  and 
for  piling  and  sticking  boards,  plank,  and 
other  lumber.  The  lease  gave  the  defendant 
the  right  to' use  the  shore  of  the  lot  leased 
for  the  purpose  of  shipping  boards,  plank, 
and  other  lumber.  There  was  a  small 
amount  of  hemlock  sawed  with  the  pine, 
and,  as  the  defendant  did  not  use  the  hem- 
lock In  the  manufacturing  of  Its  boxes,  the 
hemlock  was  sold  for  the  accommodation  of 
the  people  of  Boothbay,  and  the  pine  lumber 
was  shipped  to  Standish,  and  there  manufac- 
tured into  Iwxes  by  the  defendant. 

It  is  admitted  that  the  hemlock  was  a  very 
small  part  of  the  lumber  sawed,  and  no 
claim  was  made  at  the  argument  that,  by 
sel.llng  such  small  quantity  of  hemlock,  the 
defendant  was  engaged  in  the  lumber  trade, 
or  that  the  lumber  in  plaintiffs'  town  on 
April  1,  1910,  was  employed  In  trade.  The 
logs  and  lumber  in  the  plaintiff  town  in  1910 
was  also  taxed  to  the  defendant  in  the  town 
of  Standish  in  the  year  1910.  The  question 
I>efore'the  court  is:  Were  tbe  logs  and  lum- 
ber taxable  in  the  year  1910  in  the  town  of 
Bootbbay? 

It  is  provided  by  section  12,  c.  9,  R.  8., 
tliat  all  property  within  or  without  the 
state,  except  In  cases  enumerated  In  the  fol- 
lowing section,  shall  be  assessed  to  the  own- 
er in  the  town  where  he  is  an  Inhabitant  on 
the  1st  day  of  April.  The  owner  (defendant) 
of  the  logs  and  lumber  in  question  not  I>eing 
an  Inhabitant  of  the  state,  the  property 
could  not  be  taxed  in  plaintiff  town,  unless 
section  13  so  provides. 

It  was  the  intention  of  the  Legislature  to 
provide  by  the  enumerated  cases  in  section 
13  for  the  taxation  of  personal  property  not 
taxable  under  section  12.  To  determine  un- 
der which  paragraph  of  the  enumerat-ed  cas- 
es in  section  13  property  shall  be  taxed,  It 
should  be  ascertained  if  the  property,  Its 
condition,  and  situation  are  such  as  are  de- 
scribed In  paragraph  I  of  said  section.  If 
not,  are  they  such  as  are  described  in  para- 
graph II,  and  so  on  until  the  property  is 
such  as  Is  described  in  one  of  the  para- 
graphs of  section  13?  When  It  is  Included 
within  one  of  the  paragraphs  of  section  13, 
it  is  taxable  as  therein  stated,  and  all  simi- 
lar proi)erty  similarly  situated  must  be  tax- 
ed under  that  paragraph,  and  cannot  be  tax- 
ed under  any  other.  It  being  the  intention 
of  the  Legislature  by  each  paragraph  to  pro- 
vide for  the  taxation  of  the  property  therein 
mentioned,  it  follows  that,  when  the  proper- 
ty is  included  within  the  cases  mentioned  In 
one  of  the  paragraphs,  it  shall  be  taxed  un- 
der that  section  and  cannot  be  taxed  under 
any  other. 


Paragraph  I  of  section  13  is  as  follows: 

"All  personal  property  employed  in  trade, 
in  the  erection  of  buildings  or  vessels,  or  in 
the  mechanic  arts,  shall  be  taxed  lo  the 
town  where  so  employed  on  the  first  day  of 
each  April,  provided  that  the  owner,  bl* 
servant,  subcontractor  or  agent,  so  emplo.r- 
Ing  it  occupies  any  store,  storehouse,  sliop. 
mill,  wharf,  landing  place  or  shipyard  there- 
on for  the  purpose  of  such  employment" 

It  Is  agreed  that  the  ]uml>er  In  question 
was  Intended  for  and  was  used  by  the  de- 
fendant at  Its  mill  in  Standish,  and  manu- 
factured into  boxes  used  by  It  to  ship  Its 
explosives  In.  The  manufacture  of  lumber 
into  boxes  is  unquestionably  a  mechanic  art, 
and  is  within  the  meaning  of  the  term  a 
used  in  paragraph  I.  If  employed  in  the  me- 
chanic arts  within  the  state,  where  was  it 
so  employed?  There  can  be  no  question  but 
what  it  was  so  employed  where  it  was  to  be 
manufactured  into  boxes,  namely,  at  the  mill 
of  the  defendant  at  Standish.  Farmlngdale 
V.  Berlin  Mills  Co.,  93  Me.  333,  46  AU.  39: 
Inhabitants  of  Bradley  v.  Penobscot  Chem- 
ical Co.,  104  Me.  276,  71  Atl.  887;  Georjte- 
town  V.  Hanscome,  108  Me.  131,  79  Atl.  379. 

Property  employed  in  the  mechanic  arts, 
as  this  lumber  was  employed.  Is  not  taxable 
In  the  town  were  found  on  April  Ist,  if  It  it 
so  employed  In  some  other  town  in  the  state. 
To  render  it  liable  to  taxation  In  plaintiff 
town  (it  being  employed  in  the  meofaanic 
arts),  it  must  appear  that  the  plaintUf,  its 
servants,  subcontractors,  or  agents  so  em- 
ploying the  property,  occupied  for  the  pur 
pose  of  the  employment  of  the  lumber  in  tbe 
mechanic  arts  a  store,  shop,  mill,  wbarf. 
landing  place,  or  shipyard  In  plaintiff  toniL 
McCann  v.  Mlnot  107  Me.  393,  78  Aa  465. 

The  logs  and  lumber  in  question  were  tai- 
able  under  paragraph  I  of  section  13,  c.  9, 
and  not  under  paragraph  II,  and  therefore 
not  taxable  in  plaintiff  town,  but  In  tbe 
town  where  employed  in  tbe  mechanic  art* 
(m  April  1,  1910,  and  the  entry  must  be: 

Judgment  for  defendant 


FOGG  V.  TTLER. 

In  re  BARTLETT. 

(Supreme  Judicial  Court  of  Maine.    Jan4b 
1912.) 

Bbokers   ({  33*)— Insolverct  —  Riobts  or 

Customers. 

Payment  for  corporate  shares  to  a  stock 
brokerage  firm  does  not  give  the  buyer  priority 
as  to  bis  claim  for  return  of  the  money  on  re- 
ceivership proceedings  against  the  firm  hefon 
the  stock  could  be  secured  by  tbe  firm,  though 
the  firm's  balance  in  the  fnnd  in  which  the  pay- 
ment was  deposited  never  fell  below  the 
amount  of  the  payment;  the  transaction  being 
an  ordinary  stock  sales  contract,  and  involrin; 
no  fiduciary  relation  between  the  parties. 

[Ed.   Note.— For   other  cases,   see  Brokers, 
Cent.  Dig.  I  28;   Dec.  Dig.  {  33.*] 
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Report  from  Supreme  Judicial  Court,  Pen- 
obscot County. 

Bill  by  Herbert  A.  Fogg  against  Ldnwood 
C.  T^ler.  On  petition  by  James  M.  Bart- 
lett  for  allowance  of  a  claim  as  a  priority. 
Petition    dismissed. 

See,  also,  82  AU.  1006. 

Argued  before  WHITEHOUSB,  C.  J.,  and 
COnNISH,  KING,  BIRD,  HALEY,  and 
HANSON,  JJ. 

Charles  J.  Dunn,  of  Orono,  for  petitioner. 
Charles  H.  Bartlett,  of  Bangor,  for  defend- 
ant. E.  M.  Simpson,  of  Bangor,  by  permis- 
sion of  court,  for  committee  of  unsecured 
creditors. 

HANSON,  J.  On  report.  PetiOon  for  al- 
lowance of  claim  as  a  priority. 

The  record  shows  that  prior  to  April  26, 
1911,  the  petitioner  corresponded  with  Lin- 
wood  0.  Tyler,  of  the  firm  of  Tyler,  Fogg  & 
Co.,  of  Bangor,  in  relation  to  the  purchase 
of  stocks;  that  on  that  day  he  called  at  the 
olHce  of  Tyler,  Fogg  &  Co.,  and  "told  Mr. 
Tyler,  after  A>me  little  conversation,  that  1 
had  decided  to  take  ten  sliares  of  the  Com- 
monwealth Oae  &  Electric  Company  stock, 
*  *  *  and  he  very  hastily  calculated  the 
Interest  and  I  made  out  a  check  for  the 
amount  he  stated,  which  was  $1,004.83,  I 
think,  and  I  didn't  have  time  that  evening  to 
get  my  receipt,  for  the  car  came  right  along. 
I  gave  him  my  check  and  the  next  morning 
Mr.  Tyler  mailed  me  a  receipt,  and  stated  I 
had  overpaid  him  seventy-two  cents,  and  en- 
closed 724  in  stamps." 

The  case  shows  that  Tyler,  Fogg  &  Go. 
bad  contracted  with  Messrs.  C.  D.  Parker  & 
Co.,  of  Boston,  for  750  shares  of  the  Common- 
wealth Gas  &  Electric  Company  "with  the 
arrangement  that  th^  were  to  carry  it  and 
as  fast  as  we  desired  it,  we  should  take  it 
up  from  them."  Tyler,  Fogg  &  Co.  had  ad- 
vertised the  stock  for  sale,  and  the  petitioner 
says  that  Mr.  Tyler  had  given  him  "litera- 
ture and  also  written  me  in  regard  to  the 
stock.     I  had  looked  it  up  somewhat" 

Mr.  Tyler,  who  had  charge  of  stock  sales, 
was  called  to  Boston  later  in  the  evening, 
and  did  not  return  until  after  the  fire  which 
destroyed  his  premises  In  the  great  con- 
flagration of  April  30,  1911.  He  returned 
immediately,  and  on  May  5th  received  a  let- 
ter from  the  petitioner,  inquiring  when  the 
stock  would  be  delivered.  His  letter  in  re- 
ply follows. 

"Tyler,  Pogg  &  Co.,  Bankers,  Bangor, 
Maine. 

"Dealer  in  Bonds. 

"May  6,  1911. 
"Mr.  J.  M.  Bartlett,  Orono,  Maine. 

"Dear  Sir:  In  relation  to  the  delivery  of 
yonr  certificate  carrying  ten  shares  of  Com- 
monwealth Gas  &  Electric  Co.  Preferred 
Stock,  we  beg  to  say  that,  as  soon  as  we  can 


get  established  and  our  vaults  open,  we  will 
be  in  a  position  to  make  delivery  to  you  of 
your  certificate  carrying  the  ten  shares  of 
stock. 

"Our  vaults  look  to  be  In  good  shape,  and 
we  ezjitect  that  the  contents  will  be  found  in- 
tact. 

"Yours  very  truly,    Tyler,  Fogg  ft  Co." 

The  stock  was  not  delivered.  The  reasons 
given  by  Mr.  Tyler  for  the  nondelivery  of 
the  stock  were  that  his  call  to  Boston  gave 
him  no  time  in  which  to  order  it  on  April 
26,  1911,  and  the  confusion  incident  to  the 
fire  causing  delay  in  re-establishing  business 
quarters  and  having  access  to  their  'books 
and  papers  after  his  return,  and  that  later, 
when  delivery  might  have  been  effected,  he 
was  prevented  by  suit  for  the  dissolution 
of  the  partnership  of  Tyler,  Fogg  &  Co.,  and 
the  appointment  of  a  receiver,  against  whom 
this  petition  Is  filed. 

It  Is  admitted  that  the  check  was  deposit- 
ed by  the  firm  of  Tyler,  Fogg  ft  Co.,  the 
payees  named  therein,  to  the  credit  of  said 
firm,  in  the  Kenduskeag  Trust  Company,  at 
Bangor,  Me.,  on  the  27th  day  of  April,  A.  D. 
1911,  and  collected  by  said  bank  for  the  ac> 
count  of  said  firm,  and  that  ever  after  to  and 
Including  the  time  of  the  appointment  and 
qualification  of  the  receiver  ttie  balance  of 
the  account  of  said  firm  in  said  bank  was 
ever  In  excess  of  said  sum  of  $1,003.61,  and 
that  said  account  between  said  times  was  not 
at  any  time  overdrawn,  and  that  the  amount 
of  the  balance  of  said  account  in  said  bank 
has  come  to  the  possession  of  the  receiver 
in  this  cause. 

It  is  further  admitted  that  no  certificate 
for  any  shares  of  the  capital  stock  of  said 
Commonwealth  Gas  &  Electric  Company 
have  ever  come  to  the  possession  of  said  re- 
ceiver. 

It  is  admitted  that  Charles  H.  Bartlett,  of 
Bangor,  Me.,  was  appointed  as  receiver  for 
the  partnership  of  Tyler,  Fogg  &  Co.  by 
decree  dated  June  6,  1911,  and  that  he  qual- 
ified as  such  and  entered  upon  the  discharge 
of  the  duties  on  the  9th  day  of  June,  1911, 
and  that  on  that  date  he  took  possession  of 
the  assets  of  the  estate  of  said  partnership. 

And  the  petitioner  prays  (1)  that  the  re- 
ceiver may  be  ordered  to  deliver  the  stock. 
If  he  be  in  a  position  to  do  so;  or  (2)  to 
return  the  money  paid,  amounting  to  |1,- 
003.61,  and  for  other  relief. 

In  order  to  maintain  this  action,  the  peti- 
tioner must  show  (1)  that  the  receiver  had 
specific  property  belonging  to  him,  or  (2) 
that  there  was  a  fiduciary  relation  between 
the  petitioner  and  Tyler,  Fogg  ft  Co.  by 
and  through  which  the  latter  agreed  to  pro- 
cure for  the  petitioner  as  his  agent  10  shares 
of  the  capital  stock  of  said  Commonwealth 
Gas  ft  Electric  Company. 

In  view  of  the  admission  that  "no  certifi- 
cate for  any  shares  of  the  Commonwealth 
Gas  ft  Electric  Company  have  ever  come  to 
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the  posaeaslon  of  said  receiver,"  It  Is  not  nec- 
essary to  consider  the  first  item  In  the  pray- 
-er  for  relief.   The  petitioner  does  not  serious- 
ly urge  its  consideration,  bnt  does  Insist  that 
there  was  a  fiduciary  relation  between  the 
parties,  "that  the  relation  between  the  par-  j 
ties  was  that  of  agent  'and  principal,  or  of  i 
trustee  and  cestui  que  trust,"  and  cites  Fur- ! 
ber  V.  Dane,   203  Mass.   108-112,  89  N.   E. ; 
227,  in  support  of  his  contention.     In  that| 
case  the  plaintiff  was  an  employe  of  a  firm : 
•of  stockbrokers.    He  gave  the  firm  an  order . 
to  sell  for  htm  20  shares  of  copper  stock, 
and  they  sold  15  of  these  shares  for  $757.50, 
for  which  sum,  upon  delivery  of  the  certifi- 
cate, tliey  received  a  check  in  payment,  which 
check  they  deposited  in   their  general  ac- 
count with   the   American   Trust  Company 
which  collected  it    Upon  the  same  day  the 
firm  gave  to  its  customer  a  check  for  his ; 
share  of  the  proceeds  of  the  stock  sale.    On 
the  next  day  it  made  an  assignment  for  the 
benefit  of  its  creditors,  and  on  the  following 
■day  the  check  was  presented  at  the  bank  by 
the  payee  named  therein  for  payment    The. 
Arm's  balance  in  the  American  Trust  Com- ; 
pany  at  no  time  after  the  deposit  of  the 
■check   for  $757.50  fell   below   that  amount ' 
The  plaintiff  contended  that  the  balance  of 
the  account  In  the  bank  was  affected  with  a 
tTMst  in  bia  favor  to  the  extent  of  the  amount 
■due  to  him.    He  contended  tliat,  when  the 
proceeds  of  liis  stock  were  received  by  the ' 
firm,  he  became  entitled  thereto,  and  that ' 
being  able  to  trace  these  proceeds  into  the ' 
•account  and  into  the  balance  remaining  on 
deposit  at  the  time  of  the  bank's  failure,  he 
-showed  a  trust  attaching  in  his  favor  to  that 
balance,  quoting  Cole  v.  Bates,  186  Mass.  584, 
72  N.  Bl  333;    National  Bank  v.  Insurance 
Co.,  104  U.  S.  54^68,  26  L.  Ed.  693;    In  re 
Hallett's  Estate,  13  Ch.  D.  696. 

The  decision  of  the  case  turned  upon  the 
point  Uiat  the  presentment  of  the  check  for 
payment  was  not  in  due  season,  but  with 
reference  to  the  contention  of  the  plaintiff 
the  court  said:  "It  would  be  difficult  to  deny 
this  contention  if  it  appeared  that  the  firm 
:Stood  in  a  fiduciary  relation  to  him  as  to 
the  proceeds  of  his  stock,  and  that  none  of 
the  other  parties  had  equities  superior  to 
and  countervailing  his." 

After  a  careful  consideration  of  the  tes- 
timony we  are  unable  to  agree  with  counsel 
for  the  petitioner  that  the  facts  in  the  case 
support  his  theory.  It  is  not  contended  that 
Tyler,  Fogg  &  Co.  agreed  to  use  the  identical 
money  represented  by  the  check  for  the 
purpose  «f  purchasing  the  ten  shares  of 
stock,  iind  it  does  not  appear  that  they  were 
acting  as  agents  of  the  petitioner.  It  does 
appear  that  the  petitioner,  was  a  voluntary 
buyer  of  stock  of  his  own  selection,  and,  so 
far  as  the  case  shows,  there  was  at  the  mo- 
ment entire  good  faith  on  both  sides  of  the 
contract  The  transaction  from  petitioner's 
own  showing  did  not  create  a  trust  relation 
between  tlie  petitioner  and  Tyler,  Fogg  & 


Co.  The  negotiations  were  such  as  ordi- 
narily occur  between  a  buyer  and  seller  In 
ordinary  financial  and  commercial  transac- 
tions. Tyler,  Fogg  &  Co.  had  the  stock  for 
sale  and  wanted  to  sell.  The  petitioner 
wanted  to  purchase,  and  did  purchase  and 
pay  for  ten  shares  of  stock,  with  the  knowl- 
edge that  the  stock  would  not  be  delireied 
until  some  days  later.  There  was  no  men- 
tion of  agency,  and  no  language  used  from 
which  the  relation  of  principal  and  agent  can 
be  inferred.  The  petitioner  stood  in  tlie 
same  relation  to  Tyler,  Fogg  &  Co.  as  an 
ordinary  buyer  In  an  ordinary  commercial 
transaction  where  no  question  of  principal 
and  agent  is  ever  raised. 

"One  having  purctiased  and  paid  for  a 
specific  quantity  of  an  article  acquires  no 
title  to  it  until  separated  from  the  residue. 
Until  such  separation,  the  claim  of  the  ven- 
dee rests  in  contract,  for  breach  of  whlcli 
the  remedy  is  by  action.  A  purchase  ot 
growing  crope,  though  paid  for,  passes  no 
title  against  the  creditors  of  the  vendee,  un- 
til possession  or  delivery  ber  had.  Unless 
such  possession  or  delivery  be  had,  prior  to 
the  death  of  the  vendor  and  to  the  Issuing 
of  the  commission  of  Insolvency  upon  bis 
estate  the  title  is  tn  the  administrator  in 
trust  for  creditors."  Stone  v.  Peacock,  35 
Me.  385. 

In  Downing  v.  Lellyett  (Court  of  Chancery 
Appeals  of  Tenn.  February  8,  1896)  36  S.  W. 
890,  the  plaintiff  requested  a  bank  to  pur- 
chase for  him  certain  stock  on  margins.  The 
bank  purchased  it,  through  brokers,  and 
made  a  draft  on  the  plaintiff  for  the  mar- 
gins, which  was  paid.  The  bank  remitted 
the  amount  by  draft  to  its  correspondent, 
and  sent  a  check  on  such  correspondent  to 
the  brokers,  but  by  reason  of  the  bank's  fail- 
ure the  brokers  did  not  obtain  the  money, 
and  resold  the  stock.  The  amount  remit- 
ted was  eventually  recovered  back  by  de- 
fendant as  the  bank's  assignee. 

Held  that  the  transaction  between  the 
plaintiff  and  the  bank  did  not  contemplate 
the  purcliase  of  the  stock  with  plaintiff's  own 
money,  but  by  the  bank  with  Its  own  funds, 
and  created  the  relation  of  creditor  and 
debtor  between  them,  and  not  of  principal 
and  agent,  and  that  the  plaintiff  could  not 
recover  the  amount  paid  from  the  defend- 
ant's assignee  as  a  trust  fund,  ttaoogh  trac- 
ed into  his  hands.  Aldn  v.  Jones,  93  Tenn. 
353.  27  S.  W.  669,  25  L.  R.  A.  523,  42  Am. 
St  Rep.  921,  is  quoted  with  approval.  It 
is  there  said:  "Any  agreement  or  under- 
standing or  course  of  dealing  whereby  a  bank 
Is  not  to  use  the  identical  money,  and  is  to 
substitute  Its  own  obligation  In  its  stead, 
destroys  all  Idea  of  a  trust" 

It  is  the  opinion  of  the  court  that  there 
was  no  fiduciary  relation  between  the  firm 
of  Tyler,  Fogg  &  Co.  and  the  petitioner,  and 
the  entry  must  be: 

Petition  dismissed,  with  costa. 
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IRELAND  et  al.  ▼.  CLARK  et  aL 

(Supreme  Judicial  Court  of  Maine.    June, 
1912.) 

1.  Animals  (i  27*)— Teajung  Contbacts— 
Duty  to  Contractor. 

Defendants,  who  employed  plaintiffs'  team, 
sleds,  and  a  driver  to  haul  logs,  were  not  bonnd 
to  furnish  them  a  safe  road  to  team  upon 
where  the  road  was  a  public  highway  across 
a  loke. 

[Bd.  Note.— For  other  cases,  see  Animals, 
Cent.  Dig.  H  70-78;    Dec  Dig.  |  27.*] 

2.  Mabteb  and  Sebvant  ({  88*)— Nature  of 
Relation— Teaming   Contbact. 

Plaintiffs,  whose  team,  sleds,  and  a  driver, 
who  might  be  either  one  of  plaintiffs  or  some 
one  engaged  by  them,  were  employed  by  de- 
fendants to  hanl  logs,  bore  the  relation  of  con- 
tractors and  not  of  employes  to  defendants,  as 
affecting  defendants'  duty  to  provide  a  safe 
road  to  travel 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  144-152;  Dec.  Dig.  { 
88.*] 

3.  Animam  (I  27*)— Leaving  Uhguarded 
Hole  in  Ice. 

It  was  actionable  negligence  for  defend- 
ants to  leave  unguarded  a  bole  cut_  by  them  in 
the  ice  on  a  lake  across  which  plaintiffs'  team 
was  driven  in  hauling  logs  for  defendants. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent.  Dig.  f{  70-78;    Dec  Dig.  i  27.*] 

4.  Customs  and  Usages  (|  19*)- Bvidbnci 
— Admissibiutt. 

Evidence  of  a  custom  is  inadmissible,  in 
the  absence  of  proof  of  its  common  prevalence 
in  the  communil?  and  of  the  adverse  party's 
knowledge  thereof. 

[Ed.  Note.— For  other  cases,  see  Customs 
and  Usages,  Cent  Dig.  {f  41-4S,  45,  46;  Dec 
Dig.  i  19.*] 

5.  Animals  ({  27*)— Injubt  to  Hibed  Hobse 
— Contbibutobt  Nbqwgknce— Juby  Ques- 
tion. 

In  an  action  for  death  of  a  horse  hired  by 
defendants  from  plaintiffs,  and  drowned  in  a 
hole  cut  in  ice  on  a  lake  used  as  a  public  high- 
way, whether  plaintiffs  were  guilty  of  contribu- 
tory negligence  AeW,  under  the  evidence,  a  jury 
question. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent.  Dig.  U  70-78;   Dec  Dig.  S  27.*] 

Exceptions  from  Supreme  Judicial  Court, 
Aroostook  County. 

Action  by  Luther  J.  Ireland  and  another 
against  Edward  L.  Clark  and  another  to 
recover  damages  for  the  alleged  negligence 
of  tbe  defendants  in  leaving  unguarded  a 
hole  cut  in  the  ice  on  St.  Croix  Lake,  Aroos- 
took county,  during  a  part  of  the  logging 
season  of  1909,  whereby  the  plaintiff  lost 
a  horse  by  drowning.  Plea,  the  general 
issue.  At  the  conclusion  of  the  plaintiffs' 
«rldence,  a  nonsuit  was  ordered  and  the 
plaintiffs  excepted.    Exceptions  sustained. 

Argued  before  WHITEHOtTSE,  C.  J.,  and 
SPEAR,  CORNISH,  KING,  BIRD,  and  HA- 
LEY, JJ. 

Powers  ft  Archibald,  of  Hoalton,  for  plain- 
tiffs. Harry  M.  Briggs,  of  Houlton,  Ama- 
ziah  O.  Fenlason,  of  Ft.  Kent,  Ira  G.  Her- 
sey  and  Charles  P.  Barnes,  both  of  Houltoq, 
for  defendants. 


HALET,  J.  This  is  an  action  on  the  case 
alleging  negligence  of  the  defendants  In 
leaving  unguarded  a  hole  cut  in  the  ice  on 
St.  Croix  Lake,  in  Aroostook  county,  during 
a  portion  of  the  logging  season  of  1909, 
whereby  the  plaintiffs  lost  a  horse  by  drown- 
ing. 

During  the  trial  the  plaintiffs'  counsel 
asked  the  witness  Sinclair :  "Now,  I  will  ask 
you  what  the  custom  among  men  in  the 
woods  who  are  hauling  in  regard  to  cutting 
holes  in  the  ice  was?" 

The  question  was  excluded,  subject  to  ex- 
ception. 

At  the  close  of  the  plaintiffs'  testimony, 
the  Presiding  Justice  ordered  a  nonsuit, 
to  which  the  plaintiffs  excepted,  and  bring 
the  case  before  this  court  on  said  exceptions. 

The  undisputed  facts  are  that  on  the  23d 
day  of  December,  1009,  the  defendants  en- 
tered into  a  contract  with  the  plaintiffs, 
whereby  the  plaintiffs  were  engaged  with 
their  team  to  haul  pulp  wood  for  the  de- 
fendants. 

The  wood  was  on  the  side  of  St  Croix 
Lake  furthest  from  the  railroad  wharf,  and 
the  plaintiff  Luther,  with  the  team  owned 
by  himself  and  the  other  plaintiff,  hauled 
the  pulp  wood  (under  the  contract  with  the 
defendants)  from  the  woods  through  a  sec- 
tion called  the  burnt  district  and  across  the 
St  Croix  Lake  to  the  railroad  wharf.  On 
the  19th  day  of  January,  1911,  the  plaintiff 
Luther  J.  Ireland  saw  Mr.  Sinclair,  who  was 
in  the  employment  of  the  defendants,  cut- 
ting a  hole  in  the  ice  about  20  rods  out 
from  the  railroad  wharf,  and  about  2  rods 
from  the  road  across  the  lake,  that  was 
being  used  by  the  plaintiffs  and  others  to 
haul  the  pulp  wood  across  the  lake. 

The  plaintiff  Luther  knew  that  the  hole 
was  being  cut  to  obtain  water  to  put  upon 
the  road  across  the  lake  that  was  being 
used  by  the  teams,  that  It  might  freeze  and 
make  the  hauling  easier.  The  next  morn- 
ing, at  about  a  quarter  before  6  o'clock,  the 
plaintiff  Luther,  with  plaintiffs'  team,  and 
other  men  with  their  teams,  left  their  camp 
to  go  to  work.  With  the  teams  th^  trav- 
eled upon  the  lake  about  a  quarter  of  a 
mile  toward  the  railroad  wharf,  then  turned 
to  the  right,  and  started  across  the  lake  to 
strike  the  road  that  they  had  been  using 
for  teaming  across  the  lake.  It  was  dark, 
they  had  no  lantern,  and  during  the  night 
there  had  been  a  snow  fall  of  about  two 
Inches.  They  missed  the  road,  and  the  plain- 
tiff Luther  got  off  the  sleds  and  walked 
ahead  looking  for  the  road.  He  left  a 
man  on  the  sled  to  drive  the  horses,  who 
kept  them  close  to  plaintiff  Luther's  right 
arm.  The  horses  stepped  into  the  hole  cut 
by  Sinclair  on  the  previous  day.  When 
they  went  into  the  water,  they  struck  the 
plaintiff  Luther,  and  he  "grabbed  them,  and 
called  for  a  chain."    One  of  the  horses  was 


*For  oUier  eases  see  same  topic  sad  section  NUMBBR  In  Dec  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 

Digitized  by  CjOOQIC 


668 


83  AIXANTIC  REPORTER 


(Mfr 


saved.  The  other  slipped  from  his  harness 
ond  was  drowned. 

The  plaintiff  Luther  testified  that  he  was 
not  looking  for  the  hole  that  he  saw  Mr. 
Sinclair  cutting  the  day  before,  that  he 
did  not  think  of  the  bole  that  morning.  The 
evidence  shows  that  one  of  the  defendants 
was  told  when  the  hole  was  cut  that  it  ought 
to  be  bushed,  and  that  h6  told  the  man  to  go 
across  the  lake  and  make  a  lunch  hole  for 
the  teams  and  to  bush  it  the  next  morning. 

The  plaintiffs  claim  to  recover  upon  two 
grounds: 

(1)  Because  the  relation  of  master  and 
^rvnnt  existed  between  the  plaintiffs  and 
tne  defendants,  and  that  the  master  (the  de- 
fendants) was  bound  by  law  to  furnish  the 
servants  (the  plaintiffs)  a  safe  place  in  which 
to  perforin  their  work,  and  that  the  road 
across  the  lake  was  furnished  by  defendants 
for  the  plaintiffs  to  drive  upon,  and  that  the 
master  (defendants)  was  negligent  In  caus- 
ing the  hole  to  be  cut  so  near  the  road  used 
by  the  servant's  (plaintiffs)  team  furnished 
by  the  plaintiffs,  without  bushing  it,  or  in 
some  other  way  protecting  it,  and  that  the 
servant  (plaintiffs)  did  not  assume  the  risk, 
even  if  one  of  them  did  the  day  before  the 
accident  see  the  hole  being  cut  through  the 
ice,  that  they  had  a  right  to  assume  that 
the  defendants  had  performed  their  duty 
and  protected  the  hole,  and  that,  if  the  hole 
had  been  properly  protected,  the  accident 
would  not  have  happened. 

(2)  That  the  lake  being  a  public  highway, 
the  plaintiff  Luther  was  lawfully  traveling 
thereon;  that  the  defendants,  by  cutting 
the  hole  in  the  Ice  and  not  bushing  it,  or 
protecting  it  in  such  a  way  as  to  warn  trav- 
elers, created  a  nuisance  upon  the  public 
highway,  by  reason  of  which  the  plaintiffs, 
without  fault  on  their  part,  sustained  the 
injury  complained  of. 

[1,  2]  First  We  do  not  think  the  rules  of 
law  governing  master  and  servant  are  appli- 
cable to  this  case.  The  plaintiffs'  team  was 
employed  with  a  driver,  either  one  of  the 
plaintiffs  or  some  one  they  might  employ  to 
haul  logs.  The  plaintiffs  furnished  the  driv- 
er, horses,  harnesses,  and  sleds.  The  defend- 
ants were  under  no  obligation  to  furnish 
them  a  safe  road  to  team  upon.  The  St. 
Croix  Lake  is  a  great  pond,  and  a  public 
highway  that  any  one  may  use  to  cross  in 
boats,  or  to  travel  upon  when  frozen. 

"The  authorities,  ancient  and  modem,  are 
all  consistent,  and  point  in  one  direction. 
Highways,  whether  on  land  or  water,  are 
designed  for  the  accommodation  of  the  pub- 
lic, for  travel  or  transportation,  and  any  un- 
authorized or  unreasonable  obstruction  there- 
of is  a  public  nuisance  in  Judgment  of  law." 
Veazie  v.  Dwinel,  50  Me.  479. 

"All  streams  in  the  state  of  sufficient  ca- 
pacity in  their  natural  condition  to  float 
boats,  rafts,  or  logs  are  deemed  public  high- 
way!:, and  as  such  are  subject  to  the  use  of 
the  public."     Veazie  t.  Dwinel,  60  Me.  484, 


cited  with  approval  In  Smart  ▼.  Lumber  Co, 
103  Me.  37,  68  Atl.  527,  14  L.  R.  A.  (N.  S.) 
1083. 

"The  true  test,  therefore,  to  be  applied  Id 
such  cases  is  whether  a  stream  is  inherent- 
ly and  in  its  nature  capable  of  being  nsed 
for  the  purpose  of  commerce,  for  the  floating 
of  vessels,  boats,  rafts,  or  logs."  Brown  v. 
Chadboume,  31  Me.  9,  50  Am.  Dec.  641,  ap- 
proved In  Treat  v.  Lord,' 42  Me.  552,  66  Am. 
Dec.  298. 

"The  right  in  common  to  all  the  citizens 
to  the  use  of  Its  navigable  waters  has  been 
established  by  Judicial  decisions;  and  that 
right  is  not  limited  in  this  state  to  waters, 
in  which  the  tide  ebbs  and  flows,  but  is  ad- 
mitted In  lakes  and  fresh  water  rivers 
which  are  navigable."  Moore  v.  Veazie,  32 
Me.  343,  52  Am.  Dec.  655. 

"By  the  principles  of  that  ordUianoe  of 
1641-47,  which  have  been  too  many  tluies 
recog^nlzed,  sanctioned,  and  declared  to  be  a 
part  of  the  common  law  of  the  state,  to  be 
now  disregarded,  it  is  a  public  pond,  and 
the  use  is  free  to  all,  who  can  reach  it  with- 
out trespassing  upon  the  land  of  others." 
Brastow  V.  Rockport  Ice  Co.,  77  Me.  100. 

In  Conant  t.  Jordan,  107  Me.  227,  77  Atl. 
938.  81  U  B.  A.  (N.  S.)  434,  this  court  again 
declared  that  all  great  ponds  in  the  state. 
without  exception,  belong  to  the  public  St 
Croix  Lake  being  a  public  highway,  the  de- 
fendants were  not  bound,  by  reason  of  their 
contract,  to  keep  the  lake,  or  any  part  of 
it,  safe,  as  the  master  is  bound  to  fnmisih 
his  servant  a  safe  place  to  work  in.  They 
were  under  no  more  obligation,  by  reason 
of  their  employment,  to  furnish  a  safe  high- 
way than  is  the  merchant  who  employs  a 
teamster  to  haul  his  goods  from  the  depot 
to  his  store.  The  owner  or  driver  of  a  team  - 
has  the  right  to  use  the  highways  for  tbe 
purpose  of  passage;  In  winter,  this  inclodes 
the  right  to  travel  upon  the  ice,  uiwn  tbe 
public  highway  furnished  by  nature,  viz., 
those  rivers  and  great  ponds  that  are  made 
by  our  laws  pubUc  highways,  and  if  any  per- 
son creates  a  nuisance  upon  tbe  Iilgliway  on 
the  land,  or  nature's  highways,  viz.,  navi- 
gable rivers  or  great  ponds,  they  are  liable 
to  the  person  who  sustains  an  injury  there- 
by, if  In  the  exercise  of  due  care,  but  their 
rights  are  not  regulated  by  the  law  of  mas- 
ter and  servant 

Further,  the  evidence  shows  that  the  de- 
fendants hired  tbe  team  of  tbe  plaintiffs, 
either  to  be  paid  for  by  the  day,  by  tbe 
load  or  by  the  number  of  feet  of  lumber 
hauled,  and  the  plaintiffs  furnished  tbe  driv- 
er, either  one  of  the  plaintiffs  or  some  one 
they  might  select  The  plaintiffs  fumlsbed 
all  the  appliances  used,  horses,  sleds,  ba^ 
nesses,  and  driver,  and  the  law  is  well  set- 
tled that,  under  such  circumstances,  the  re- 
lation of  master  and  servant  did  not  exist 
between  the  plaintiffs  and  defendants;  tbat 
the  plaintiffs  were  contractors,  not  servants. 

In  the  case  of  Quarman  t.  Burnett,  6  M. 
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i  W.  499,  decided  in  1846,  and  whicli  has 
been  followed  by  the  English  courts  and 
moat  of  the  courts  in  this  country  where  the 
question  has  arisen,  the  rule  was  establish- 
ed that  where  one  hirea  a  team  or  horses  of 
another,  together  with  a  driver,  to  do  a  par- 
ticular Job  or  Icind  of  woric,  the  driver  is 
not  the  servant  of  the  hirer.  In  that  case 
it  appears  that  the  owners  of  a  carriage 
were  in  the  habit  of  hiring  horses  from  the 
same  person  to  draw  It  for  a  day  or  a  drive, 
the  owner  of  the  horses  providing  a  driver. 
The  driver  on  one  occasion  canslng  injury 
by  bis  negligence,  the  owners  of  the  car- 
riage were  held  not  responsible  for  this  in- 
jury. And  it  was  further  held  to  make  no 
difference  that  the  owner  of  the  carriage 
had  always  been  driven  by  the  same  driver, 
be  being  the  only  regular  coachman  in  the 
employ  of  the  owner  of  the  horses,  or  that 
they  bad  always  paid  blm  a  fixed  sum  for 
such  drives,  or  that  they  bad  provided  blm 
with  a  livery  which  be  left  at  their  bouse 
at  the  end  of  each  drive,  and  that  the  inju- 
ry in  question  was  occasioned  by  bis  leaving 
the  horses  while  so  depositing  the  livery 
where  he  was  accustomed  to  leave  it.  Bar- 
on Parke  In  that  case  says:  "Upon  the  prin- 
cipal 'fftcit  per  allum,  facit  per  se,'  the  mas- 
ter is  responsible  for  the  acts  of  bis  servant, 
and  that  person  is  undoubtedly  liable  who 
stood  In  the  relation  of  master  to  the  wrong- 
doer— be  who  bad  selected  him  as  bis  serv- 
ant from  the  knowledge  of  or  belief  in  bis 
stcill  and  care,  and  who  could  remove  blm 
for  his  misconduct  and  whose  orders  he  was 
bound  to  receive  and  obey."  That  person 
was  the  owner  of  the  horses,  and  not  any 
one  at  whose  service  the  horses  and  the 
driver  were  temporarily  placed. 

In  Joslin  V.  Grand  Rapids  Ice  Co.,  50  Mich. 
516,  15  N.  W.  887,  46  Am.  Rep.  54,  Oooley, 
J.,  in  the  opinion  states  that  the  doctrine 
of  Quarman  v.  Burnett  has  been  too  often 
and  too  generally  recognized  and  followed 
to  be  questioned  now,  and  that  case  held  that 
a  driver  of  a  team  Is  tbe  servant  of  tbe  per- 
!ion  who  is  bis  regular  employer  and  who 
has  the  power  to  direct  where  and  for  whom 
his  services  shall  be  given,  and  to  discharge 
blm  for  misconduct  or  incompetency,  and 
not  of  tbe  person  who  hires  tbe  team  for  a 
day,  although  the  latter  has  tbe  right  to  di- 
rect his  actions  to  the  extent  of  indicating 
where  the  work  was  to  be  done,  and  may 
have  actually  asked  for  tbe  services  of  that 
particular  driver. 

In  Qninn  v.  Electric  Construction  Co.  (C. 
C.)  46  Fed.  S06,  tbe  court  recognized  tbe 
mle  as  laid  down  in  Quarman  v.  Burnett, 
and  beld  that  tbe  driver  of  a  horse  and 
truck  wbo,  with  tbem,  was  selected  to  per- 
form services  for  a  third  party  under  a 
contract  by  bis  employer  to  furnish  horse, 
truck,  and  driver  daily  for  a  specified  price, 
was  tbe  servant  of  bis  regular  employer 
while  engaged  in  such  service,  and  not  the 
servant  of  tbe  third  party. 


In  Jones  v.  Corporation  of  Liverpool,  L. 
R.  14,  Q.  B.  D.  895,  the  corporation  owned 
a  water  cart,  and  contracted  with  Mrs.  Dean 
for  a  horse  and  driver,  that  it  might  be 
used  in  watering  the  street.  The  horse  be- 
longed to  her,  and  the  driver  she  employed 
was  not  under  the  control  of  the  corpora- 
tion, otherwise  than  that  its  Inspector  di- 
rected him  what  streets,  or  what  portions 
of  streets,  to  water.  Such  directions  he  was 
required  to  obey  under  the  contract  with 
Mrs.  Dean  for  his  employment.  Tbe  car- 
riage of  the  plaintiff  was  injured  by  tbe 
negligent  driving  of  the  cart,  and  in  an  ac- 
tion against  the  corporation  for  the  injury 
he  recovered  a  verdict,  which  was  set  aside 
upon  the  ground  that  the  driver  was  the 
servant  of  Mrs.  Dean,  who  liad  hired  both 
him  and  the  horse  to  the  corporation. 

In  N.  Y.  Lake  Brie  Western  R.  R.  v.  Stein- 
brenner,  47  N.  J.  Law,  161,  64  Am.  Rep.  126, 
tbe  court  approved  the  doctrine  of  Quarman 
V.  Burnett,  and  it  was  held  that  the  hiring 
of  horses  to  be  driven  by  a  driver  regularly 
in  tbe  employ  of  the  person  from  whom  the 
horses  were  hired  did  not  create  the  rela- 
tion of  master  and  servant  between  the  hir- 
er and  the  driver.  > 

In  Little  V.  Hackett,  116  U.  S.  366,  6  Sup. 
Ct.  391,  29  L.  Ed.  652,  the  court  held  that 
a  person  who  hlr;s  a  public  hack  and  gives 
the  driver  directions  as  to  the  place  to  which 
he  wishes  to  be  conveyed,  but  exercises  no 
other  control  over  the  conduct  of  the  driver, 
is  not  responsible  for  his  acts  or  negligence, 
nor  prevented  from  recovering  damages 
against  tbe  railroad  for  injuries  suffered 
from  a  collision  of  its  train  with  the  hack 
caused  by  tbe  negligence  of  both  tbe  engi- 
neer of  tbe  train  and  tbe  driver,  and  cites 
with  approval  Quarman  v.  Burnett,  aud 
Jones  V.  Corporation  of  Liverpool,  supra. 

In  the  case  of  Huff  v.  Ford,  126  Mass.  24, 
30  Am.  Rep.  645,  the  defendant  let  to  tbe 
city  of  Boston  a  borse,  wagon,  and  driver  by 
the  day.  At  tbe  time  of  the  injury  complain- 
ed of,  they  were  under  the  exclusive  direc- 
tion and  control  of  the  city  as  to  where  to 
go,  where  to  unload,  and  what  to  do  In  the 
performance  of  the  work.  Suit  was  brought 
against  the  defendant,  tbe  owner  of  the 
team,  for  injuries  sustained  by  the  alleged 
negligence  of  the  driver,  and  tbe  court  in  its 
opinion  said:  "Tbe  driver,  employed  aud 
paid  by  the  defendant,  wbo  bad  the  entire 
management  of  the  horses  as  to  tbe  manner 
of  driving  them,  and  whose  .duty  It  was  to 
see  that  they  were  properly  shod,  was  tbe 
servant  of  tbe  defendant  in  so  driving  tbe 
horses  and  having  them  shod,  and  for  the  in- 
juries to  third  persons  by  his  negligence  in 
these  respects  the  defendant  was  responsi- 
ble." 

The  above  cases  and  cases  cited  in  the 
opinions  show  that  the  rule  is  well  establish- 
ed that  tbe  person  who  hires  his  team  or 
teams  to  another,  which  be  manages  and 
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drives  while  engaged  In  doing  tbe  work  for 
which  the  team  is  hired,  is  not  a  servant  of 
the  hirer,  But  a  contractor,  and  if  the  driver 
of  the  team,  not  the  plaintiff,  is  employed  by 
the  owner  of  the  team,  he  is  not  the  servant 
of  tbe  lilrer,  but  of  his  employer,  and  the 
relation  of  master  and  servant  does  not  ex- 
ist between  the  hirer  of  the  team  and  the 
driver.  The  facts  in  this  case  bring  It  with- 
in the  doctrine  of  Quarman  v.  Burnett,  and 
the  conr(  is  of  the  opinion  that  the  relation 
of  master  and  servant  did  not  exist  between 
the  plaintiffs  and  the  defendants,  and  that 
the  law  applicable  to  master  and  servant 
does  not  apply  in  this  case. 

[S]  St  Croix  Lake  being  a  public  high- 
way, the  plaintiffs  had  a  right  to  travel 
upon  it  in  any  way  they  might  cboose,  if 
they  did  not  interfere  with  the  rights  of  oth- 
ers to  the  use  of  the  lake,  in  any  manner 
recognized  as  lawful,  and  the  defendants 
had  no  right  to  cut  such  a  hole  in  the  ice 
as  the  evidence  shows  they  caused  to  be 
cut,  without  properly  guarding  it  to  protect 
travelers  on  tbe  lake,  as  held  by  this  court 
in  French  v.  Camp  et  al.,  18  Me.  433,  36  Am. 
Dec.  728.  In  that  case  the  court  Instructed 
the  Jury  "that  the  citizens  had  a  lawful 
right  to  travel  on  the  river  upon  the  ice,  and 
that  if  they  believed  there  had  been  a  trav- 
eled path,  as  testified,  and  that  if  the  de- 
fendants cut  the  ice  so  near  as  to  render  it 
dangerous  to  travel  there,  and  tliat  the 
plaintiff  met  with  the  loss  of  his  horse  In 
the  manner  stated  in  the  testimony,  and 
without  any  carelessness  or  fault  on  bis 
part,  but  by  reason  of  the  cutting  of  the  ice 
by  the  defendants,  they  would  find  for  the 
plaintiff  for  the  value  of  the  horse  so  lost" 
The  court  held  the  instruction  proper,  and 
stated:  "To  cut  a  hole  in  the  center  of  a 
road  upon  tbe  ice,  or  so  near  it  as  to  entrap 
a  traveler,  is  a  wanton  and  unnecessary  dis- 
turbance of  tbe  rights  of  passage.  •  •  * 
It  is  a  violation  of  that  great  principle  of  so- 
cial duty  by  which  each  one  is  required  so  to 
use  his  own  rights  as  not  to  endanger  the 
rights  of  others."  And  the  verdict  for  the 
plaintiff  was  sustained. 

The  same  doctrine  was  recognized  in 
Woodman  v.  Pitman,  79  Me.  456,  10  Atl.  321, 
1  Am.  St  Rep.  342. 

The  cutting  of  tbe  hole  in  tbe  ice  by  the 
defendants,  and  leaving  it  unguarded,  might 
well  have  been  found  by  the  Jury  to  have 
been  a  wrongful  act,  and,  under  the  facts  of 
this  case,  to  have  been  a  nuisance,  and  that 
the  damages  sustained  by  the  plaintiffs  were 
caused  by  tbe  wrongful  act  of  the  defend- 
ants in  causing  the  hole  to  be  cut  and  left 
unguarded,  and  that  the  defendants  were  lia- 
ble therefor,  if  the  plaintiff  Luther,  at  the 
time  of  tbe  accident  was  in  tbe  exercise  of 
due  care,  and  his  own  negligence  did  not 
contribute  to  the  Injury. 

[4]  The  exclusion  of  the  question  asked 


the  witness  Sinclair  was  proper,  as  there 
was  no  evidence  or  offer  to  prove  that  tbe 
custom  was  of  common  prevalence  and  well 
known  in  the  community,  and  tliat  the  de- 
fendants bad  knowledge  of  it  Dodge  r. 
Favor  et  al.,  15  Gray  (Mass.)  82;  Collins  v. 
N.  E.  Iron  Co.,  115  Mass.  23;  Bourbojinals  v. 
West  Boylston  Mfg.  Co.,  184  Mass.  2S4,  68 
N,  B.  232. 

[S]  It  is  the  opinion  of  a  majority  of  tbe 
court  that  tbe  question  of  the  plaintiff's  doe 
care,  and  that  of  whether  bis  negUgoice,  if 
any,  contributed  to  the  Injury,  were  qnes- 
tions  of  fact  that  should  bare  been  submit- 
ted to  the  Jury. 

Exceptions  sustained. 


INHABITANTS  OF  PERU  t.  FORSTEH'S 
ESTATE. 

(Supreme  Judicial  Court  of  Maine.    Jane, 
1912.) 

Taxation  (|  263*)— Personaltt— "Emploted 
IN  Teadk"  —  "Employed  in  Meciiamc 
Abts." 

Toothpicks  stored  by  a  manufactur«r 
thereof  in  a  storehouse  preparatory  to  ship- 
ment in  the  general  course  of  business  are  not 
taxable  under  Rev.  St  c.  9.  g  13,  par.  1,  as 
amended  bv  Pub.  Laws  19()9,  c.  4,  as  person- 
alty "employed  in  trade,"  or  "in  mechanic 
arts." 

TEd.  Note.— For  other  cases,  see  Taxation. 
"ent.  Dig.  j|  437 ;    Dec.  Dig.  |  263. •] 

Report  from  Supreme  Judicial  Oourt,  Ox- 
ford  County,   at   Law. 

Action  by  the  Inhabitants  of  Pern  against 
tbe  estate  of  Charles  Forster  on  an  agreed 
statement  of  facts  to  recover  a  tax  assesiied 
by  the  plaintiff  town  against  the  estate  of 
Charles  Foi-ster,  deceased  testate,  for  tbe 
year  1910.  Plea,  the  general  issue  with  * 
brief  statement  alleging  "that  said  estate 
is  not  liable  to  a  personal  property  tax  in 
said  town."  An  agreed  statement  of  facts 
was  filed  and  the  case  reported  to  the  law 
court  for  determination.  Case  reported. 
Judgment  for  defendant 

Argued  before  WHITEHOUSE,  a  J.,  and 
CORNISH,  KING,  BIRD,  HALET,  and 
HANSON,  JJ. 

L.  W.  Blancbard,  of  Rumford,  for  plain- 
tiffs. Robert  Treat  Whitehouse.  of  Port- 
land, and  Frank  W.  Butler,  of  Farmlngton, 
for  defendant 

HANSON,  J.  This  case  comes  up  on  the 
following  agreed  statement  of  facts: 

"Charles  Forster  died  on  the  9th  day  of 
March,  A.  D.  1901,  in  Portland,  Mew,  leavhig 
a  last  will  and  testament  which  was  duly 
probated  in  Cumberland  county.  In  accord- 
ance with  the  terms  of  said  will,  tbe  prop- 
erty of  the  deceased  was  to  be  held  in  trust 
during  the  lifetime  of  Annie  B.  Forster  of 
Portland,  Me.,  Charlotte  B.  Forster  of  San 


•For  other  easei  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indeiu 
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Diego,  Cal.,  and  Maurice  W.  Forster  of  Diz- 
fleld.  Me.,  they  to  have  the  Income  thereof 
during  their  lifetime,  and  at  their  decease 
tbe  principal  to  go  to  the  heirs  'at  law  of 
Bald  testator.  That  on  the  1st  day  of  April, 
A.  D.  1910,  Oscar  H.  Hersey  of  Strong,  Me., 
was  trustee  of  said  estate,  and  as  trustee 
the  said  Hersey  carried  on  the  business 
which  was  left  by  the  testator  consisting 
of  tbe  manufacture  and  sale  of  toothpicks. 
That  said  estate  of  Charles  Forster  owned 
a  toothpick  factory  in  Mexico,  In  the  coun- 
ty of  Oxford,  near  the  village  of  Dlzfield. 
That  said  estate  also  owned  a  lot  of  land 
In  the  plalntifF  town  next  to  and  adjoining 
the  tracks  of  the  Maine  Central  Railroad. 
That  on  said  land  was  a  building  used  as  a 
storehouse,  in  which  said  toothpicks,  which 
were  manufactured  Just  across  the  river, 
in  Mexico,  were  stored  before  being  shipped 
away  in  tbe  general  course  of  business. 
That  on  the  Ist  day  of  April,  A.  D.  1910,  a 
large  amount  of  toothpicks  were  stored  in 
said  building  to  the  amount  of  more  than 
$5,000  In  value.  That  the  said  assessors  of 
the  town  of  Pern  assessed  upon  the  tooth- 
picks stored  In  said  defendant's  storehouse 
in  said  town  of  Peru  a  tax  of  $127.50  for 
the  year  1910. 

"No  questions  are  raised  as  to  the  regu- 
larity of  the  proceedings  In  the  plaintiff 
town  tn  assessing  the  tax,  if  the  defendant 
is  liable  for  any  part  thereof. 

"The  real  estate  tax  has  been  paid. 

"If  said  estate  is  liable  for  tbe  tax  assess- 
ed on  the  toothpicks  stored  In  the  store- 
house Jn  said  town  of  Peru,  Judgment  shall 
be  rendered  for  the  plaintitts  for  the  amount 
8ued  for;  otherwise  Judgment  shall  be  ren- 
dered for  the  defendant" 

The  plaintiff  claims:  (1)  That  the  tooth- 
picks stored  in  the  defendant's  storehouse 
In  the  town  of  Peru  cannot  be  taxed  under 
the  laws  of  this  state  in  any  other  town, 
and,  if  taxed  at  all,  they  must  be  taxed  In 
the  town  of  Peru. 

(2)  That  tbe  toothpicks  are  personal  prop- 
erty properly  taxable  in  the  plaintiff  town 
under  the  provisions  of  R.  S.  c.  9,  par.  1, 
of  section  1?,'  as  amended  by  chapter  4  of 
the  Public  Laws  of  1909,  as  follows: 

"All  personal  property  employed  In  trade, 
in  the  erection  of  buildings  or  vessels,  or 
In  the  mechanic  arts,  shall  be  taxed  in  tbe 
town  where  so  employed  on  the  first  day  of 
each  April;  provided  that  the  owner,  his 
servant,  subcontractor  or  agent,  so  employ- 
ing it,  occupies  any  store,  storehouse,  shop, 
mill,  wharf,  landing  place  or  shipyard  there- 
in for  the  purpose  of  such  employment" 

Tbe  defendant  contends  (1)  that  the 
agreed  statement  brings  the  case  clearly 
within  the  provisions  of  specification  6  of 
section  13  of  chapter  9,  R.  S.  1903,  which  is 
as  follows: 

"Personal  property  held  in  trust  by  an  ex- 
ecutor, administrator  or  trustee,  the  in- 
come of  which  is  to  be  paid  to    any  other 


person,  shall  be  assessed  to  such  executor, 
administrator  or  trustee,  in  the  place  where- 
the  person  to  whom  the  Income  is  payable 
as  afore^id,  is  an  inhabitant.  But  If  the 
person  to  whom  the  income  is  payable  as- 
aforesaid,  resides  out  of  the  state,  such  per- 
sonal property  shall  be  assessed  to  such  ex- 
ecutor, administrator  or  trustee,  in  the  place- 
where  he  resides."  And  (2)  that  the  taxa-  • 
tlon  of  trust  estates  was  the  subject  of  a 
special  statutory  enactment  and  was  not 
changed  or  modified  by  chapter  4,  Public 
Laws  of  1009. 

In  view  of  the  stipulation.  It  Is  necessary 
to  consider  the  second  contention  of  the 
plaintiff  only.  Were  the  toothpicks  in  ques- 
tion "employed  in  trade"  or  "In  the  mechan- 
ic arts"  within  the  meaning  of  chapter  9,. 
par.  1,  of  section  13,  as  amended  by  chap- 
ter 4  of  the  Public  Laws  of  1909? 

Counsel  places  much  reliance  on  Desmond. 
V.  Inhabitants  of  Machlas  Port,  48  Me.  478,. 
where  the  nonresident  occupied  a  wharf  as- 
signed to  him  by  metes  and  bounds,  to  which, 
he  brought  from  his  mills  in  another  town, 
lumber,  placed  it  thereon,  and  it  there  re- 
mained for  several  months,  awaiting  sale 
or  shipment  bis  right  thus  to  use  tbe  prem- 
ises being  by  a  lease  for  a  fixed,  certain  and 
long  period  of  time,  and  it  was  held  to  be 
an  occupancy  contemplated  by  the  statute. 
In  that  case  Campbell  et  al.  v.  Inhabitants 
of  Machlas,  33  Me.  419,  Is  cited,  in  which. 
Shepley,  C.  J.,  in  announcing  the  opinion  of 
the  court,  remarks  "that  the  design  of  the 
statute  was  to  render  liable  to  taxation  tbe 
property  of  individuals  who  so  occupy  a  mill 
or  wharf  as  that  they  should  be  entitled  to 
receive,  and  not  liable  to  pay  mill  rent  for 
the  lumber  from  time  to  time  sawed  in 
the  one,  or  wharfage  for  lumber  deposited  la 
the  other,"  And  the  court  adds:  "In  this 
view,  the  statute  requires  an  actual  occu- 
pancy, implying  something  more  than  a  mere- 
right  to  make  temporary  deposits  from  time- 
to  time,  or  to  pass  in  common  with  others, 
over  the  wharf,  with  goods,  wares  and  mer- 
chandise or  lumber  for  the  purpose  of  imme- 
diate shipment." 

In  FarminRdale  v.  Berlin  Mills,  93  Me. 
333,  45  Atl.  39,  cited  by  plaintiff,  it  was  held 
that  logs  in  a  river  far  from  the  plaintiff 
town,  but  which  reached  there  subsequent 
to  the  1st  day  of  April,  and  were  actually 
manufactured  there,  were  employed  in  trade- 
in  that  town,  as  defined  by  the  statute,  al- 
though sales  of  the  product  of  the  mill  were 
negotiated  in  Portland  and  shipments  made 
on  orders  from  the  Portland  office,  and' 
cites  Gower  v.  Jonesboro,  83  Md.  142,  21 
Atl.  84C,  where  it  is  held  that  wood  piled  on 
a  wharf,  and  which  was  sold  "in  small 
quantities  to  local  parties,  hut  most  of  it 
shipped  away,"  was  personal  property  em- 
ployed in  trade,  and  that  the  plaintiff  was 
lepally  taxable  in  the  defendant  town. 

The  facts  in  the  cases  cited  by  plaintiff's 
counsel  are  entirely  different  from  the  facts 
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in  this  case,  and  the  cases  cited  are  there- 
fore not  In  point  The  followlnK  cases  are 
in  point 

In  Creamer  v.  Inhabitants  of  Bremen,  91 
Me.  508,  40  Atl.  655,  which  was  an  action  to 
recover  a  tax  paid  under  protest,  the  non- 
resident was  the  owner  on  the  1st  day  of 
April,  1893,  of  a  quantity  of  firewood  piled 
upon  a  wharf  and  upon  the  adjacent  shore 
in  the  defendant  town.  During  the  preced- 
ing winter  the  plaintiff  hard  cut  and  hauled 
the  wood  from  bis  own  land  in  the  same 
town.  The  wood  was  piled  up  awaiting  ship- 
ment during  the  spring  and  summer  to  Thom- 
aston.  Held,  that  under  these  circumstances 
the  personal  property  was  not  taxable  to 
the  plaintifT  in  defendant  town  by  virtue  of 
the  provisions  of  R.  S.  1883,  c.  6,  |  14,  cl.  1. 
This  wood,  under  the  above  circumstances, 
cannot  be  said  to  have  been  "employed  in 
trade"  in  the  defendant  town.  It  was  not 
hauled  to  the  wharf  to  be  there  sold,  nor 
even  to  be  shipped  to  the  place  or  different 
places  where  the  owner  might  subsequently 
sell  it  It  was  hauled  there  for  the  definite 
purpose  of  being  shipped  from  there  to  a 
particular  place  when  the  river  opened  for 
navigation  in  the  spring.  It  was  merely  in 
transit 

In  Hitthiger  ▼.  Westford,  135  Bfass.  258, 
where  a  dealer  in  ice  had  In  a  town  other 
than  that  in  which  be  resided  and  had  his 
office,  a  storehouse  in  which  the  ice  which 
constituted  his  stock  in  trade  was  kept,  and 
from  which  it  was  delivered  on  contracts 
principally  made  elsewhere,  held,  that  the 
building  in  which  the  ice  was  kept  was  not 
a  "store"  within  the  meaning  of  Oen.  Sts. 
1860,  c.  11,  i  12,  cl.  1,  and  that  the  lee 
was  not  taxable  to  him  in  that  town.  "The 
icehouses  were  only  storehouses,  and  the 
comparatively  trifling  amount  of  ice  which 
may  have  been  Incidentally  sold  from  the 
icehouses  did  not  change  their  character 
into  stores.  •  •  •  It  is  obvious  from  the 
whole  course  of  legislation  that  it  has  been 
the  purpose  as  a  rule  to  make  personal  prop- 
erty taxable  where  the  owner  is  an  inhabit- 
ant, with  certain  well  defined  exceptions, 
the  important  one,  so  far  as  questions  raised 
in  the  cases  at  bar  are  affected,  being,  in 
effect,  that  if  an  inhabitant  of  one  town  has 
goods,  wares,  merchandise,  or  other  stock 
in  trade,  in  another  town,  with  which  he 
is  engaged  in  trade  or  business  in  such  other 
town,  such  stock  in  trade  is  taxable  in  such 
other  town,  not  if  it  is  merely  kept  there, 
or  traded  in  there,  but  only  in  case  the  own- 
er occupies  a  store  in  which  he  carries  on  a 
trade  or  traffic  in  such  stock  in  trade  as  he 
has  there." 

In  Inhabitants  of  New  Limerick  v.  Wat- 


son, 98  Me.  379,  57  Atl.  T9,  an  action  of  deM 
to  recover  a  tax  assessed  for  the  year  lOOO. 
the  defendant  resided  in  Houlton,  and  on 
April  1,  1900,  owned  and  occupied  a  starcb 
factory,  dryhouses,  and  a  storehouse  in  plain- 
tifT town.  In  the  season  of  1899  the  defend- 
ant manufactured  about  100  tons  of  stardi 
in  his  mill,  and,  not  selling  the  same,  be 
stored  the  starch  in  his  storehouse  to  awtit 
shipment  and  it  remained  there  until  aft«r 
the  1st  day  of  April,  1000.  The  defenOaot 
was  In  business  in  Houlton  and  there  bsd 
his  office,  where  all  his  books  and  accounts 
were  kept,  and  where  all  business  in  connec- 
tion with  the  manufacture  and  sale  of  starcb 
was  transacted.  None  of  the  starch  was  in- 
tended for  sale  In  New  Limerick,  and  none 
was  sold  there.  It  was  stored  there  to  lie 
shipped  as  sales  were  made  by  the  defend- 
ant in  his  office  in  Houlton,  or  by  corre- 
spondence conducted  there.  It  was  held  th.it 
under  the  circumstances  of  this  case  tbe 
starch  In  question  was  not  employed  in  the 
mechanic  arts,  nor  employed  in  trade  within 
the  meaning  of  R.  S.  1883,  c.  6,  |  14,  for  the 
purposes  of  taxation.  Held,  further,  that  the 
defendant  did  not  occupy  any  store  or  shop 
in  the  plaintiff  town  for  the  purpose  of  the 
employment  of  this  starch  In  trade.  •  •  • 
While  a  storehouse  may  tmder  some  circom- 
stances  come  within  the  meaning  of  the 
word  'store'  as  used  in  the  statnte,  it  does  not 
in  this  case,  because  the  defendant's  store- 
bouse  was  not  occupied  by  him  for  the  pur- 
pose of  employing  this  starch  in  trade  in 
plaintiff  town.  The  starch  was  not  in  a 
store  for  trade,  but  in  a  storehouse  for  stor- 
age." 

Counsel  for  plaintiff  nrges  that  the  amend- 
ment was  made  for  the  purpose  of  readiinj 
property  which  would  otherwise  escape  tax- 
ation, because  of  the  alleged  uncertainty 
as  to  the  meaning  of  the  statute.  But  the 
amendment,  adding  the  word  "storehouse" 
does  not  enlarge  the  rights  of  tbe  plaintiff 
in  the  case  at  bar  beyond  what  they  were 
before  the  amendment  The  case  before  as 
is  not  to  be  distinguished  in  principle  from 
Inhabitants  of  New  Limerick  y.  Watson,  su- 
pra. It  is  therefore  the  opinion  of  the  court 
that  tbe  toothpicks  were  not  "employed  in 
trade"  or  "in  the  mechanic  arts"  in  the  town 
of  Peru.  The  storehouse  was  not  a  store  hi 
the  sense  in  which  the  word  was  nsed  bv 
the  Legislature.  The  toothpicks  were  not 
placed  there  for  the  purpose  of  employment 
in  trade,  or  in  the  mechanic  arts.  In  that 
town.  They  had  simply  reached  the  first  of 
many  stages  in  the  transit  to  their  destina- 
tion beyond  the  town  of  Peru. 

The  entry  must  therefore  be: 

Judgment  for  the  defendant 
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SAWYER  r.  GILMORE,  State  Treasurer. 

(Supreme  Judicial  Court  of  Maine.     June  6, 
1912.)    , 

1.  Taxation    (|   40*) —Bquauty— School 

Pub.  LavB  1900,  c  177,  which  provides 
for  a  general  tax  asBeasment  for  the  purposes 
of  the  common  schools,  and  which  provides  for 
the  distribution  of  the  proceeds  to  the  various 
cities,  towns,  and  plantations,  one-third  ac- 
cording to  the  number  of  persons  of  school  age 
and  two-thirds  according  to  valuation,  does  not 
violate  Const,  art.  9,  §  8,  which  requires  taxes 
to  be  apportioned  equally  according  to  the  just 
valuation  of  the  property  assessed. 

[EkI.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  §{  68-89;  Dec.  Dig.  {  40.*] 

2.  Taxation  (f  40*)— Equality— "Equal." 

That  taxation  may  be  equal  within  the  re- 
quirement of  Const,  art  9,  J  8,  it'  is  not  neces- 
sary that  the  benefits  arismg  therefrom  be  en- 
joyed by  all  the  people  in  equal  degree,  nor 
that  each  person  should  participate  in  each 
particular  benefit. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  |{  68-89;   Dec.  Dig.  {  40.* 

For  other  definitions,  see  Words  and  Phras- 
es. voL  3,  p.  2419.] 

3.  Taxation  (|  40*)— Equality. 

Inequality  of   tax  assessment  vitiates  It, 

but  inequality  of  distribution  of  the  proceeds 

does  not,  if  the  purpose  be  the  public  welfare. 

(Ed.   Note. — For  other  cases,  see  Taxation, 

Cent  Dig.  §{  68-88;  Dec.  Dig.  §  40.*] 

4.  Constitutional  Law  (|  70»)— Distribu- 
tion   OF    Pbocxsds— Lboislatitk    Dibcbe- 

TION. 

The  particular  method  of  distributing  the 
proceeds  of  taxation  rests  in  the  wise  discre- 
tion of  the  Legislature. 

[Ed.  Note.— XV>r  other  cases,  see  Constitutional 
\jtM,  CentDig.  U  129-132, 137 :  Dec.Dig.  {  70.*] 

5.  Schools  and  School  Distbictb  (|  90*)— 
Taxation — Validity. 

Pub.  Laws  1909,  c.  177,  which  provides 
for  general  state  taxation  for  common  school 
purposes,  is  not  invalid  on  the  theory  that, 
because  a  town  receives  back  from  the  state 
two-thirds  of  what  it  has  paid  to  the  state,  it 
can  relieve  itself  from  local  taxation  for  pur- 
poses other  than  for  schools,  and  can  devote 
the  proceeds  to  the  support  of  paupers,  the 
maintenance  of  roads,  or  running  expenses  of 
the  town,  and  thereby  make  unorganized  town- 
ships contribute  toward  these  local  charges, 
since  section  6  forbids  the  use  of  the  fund  for 
any  other  purpose  than  the  maintenance  of 
common  schools. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {§  233,  234;  Dec. 
Dig.  i  99.*] 

6.  Schools  and  School  Distbicts  (8  99*)— 
Public  Schools  —  Taxation  —  Constitu- 
tional Law. 

Pub.  Laws  1909,  c.  177,  which  provides  for 
a  general  state  tax  assessment  for  common 
school  purposes,  does  not  violate  Const,  art.  8, 
which  provides  that  the  Legislature  shall  re- 
quire the  several  towns  to  make  suitable  pro- 
vision at  their  own  expense  for  the  support 
and  maintenance  of  pnblic  schools,  because  sec- 
tion 6  of  the  act  permits  sums  received  from 
the  state  under  this  distribution  to  be  deemed 
to  be  raised  by  the  municipalities  within  Bev. 
St.  c  15,  S  13,  as  amended  by  Pub.  Laws  1909, 
c.  128,  which  provides  for  municipal  taxation 
for  school  purposes. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  DistricU,  Cent  Dig.  g{  233,  234;  Dec. 
Dig.  i  99.*] 


7.  Constitutional  Law  (J  50*)— Division- or 

POWEBS. 

The  executive  and  the  judicial  departments 
of  the  state  can  exercise  only  the  powers  con- 
ferred by  the  Constitution,  and  such  as  are 
necessarily  implied  therefrom,  while 'the  powers 
of  the  Legislature,  broadly  speaking,  are  abso- 
lute, except  as  limited  by  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  |(  48,  49;  Dec.  Dig.  § 
60.*] 

8.  Constitutional  Law  (|  48*)— Validity 
or  Statutes. 

A  legislative  act  should  be  held  constitu- 
tional, unless  the  Constitution  positively  invali- 
dates it. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  §  46;   Dec.  Dig.  %  48.*] 

9.  Schools  and  School  Distbictb  (J  99*)— 
Taxation— Constitutional  Law. 

Const,  art  8,  which  provides  that  the  Leg- 
islature shall  require  the  several  towns  to 
make  suitable  provision  at  their  own  expense 
for  the  support  of  public  schools,  is  mandatory 
and 'not  prohibitory;  there  being  no  remedy 
on  the  Legislature  neglecting  or  refusing  to 
legislate. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districta,  Cent  Dig.  {{  233,  234;  Dec. 
Dig.  i  99.*] 

10.  Schools  and  School  Distbicts  (|  09*) 
—  Common    Schools  — "Suitable"    Pbovi- 

SION. 

The  word  "suitable"  within  Const  art  8, 
which  requires  the  Legislature  to  require  towns 
to  make  suitable  provision  for  common  schools 
at  their  own  expense,  is  an  elastic  term,  de- 
pending upon  the  necessities  of  changing  times, 
and  subject  to  the  Legislature's  discretion  to. 
determine  what  is  suitable. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  %i  233,  234;  Dec. 
Dig.  §  99.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  7,  p.  6780.] 

11.  Schools  and  School  Distbicts  (8  09*)— 
Taxation — Constitutional  Law. 

Pub.  Laws  1909,  c.  177,  authorizing  gen- 
eral state  taxation  for  common  school  par- 
poses,  is  not  unconstitutional,  because,  under 
the  practical  workings  of  the  act,  the  towns  of 
the  state  are  not  required  to  raise  a  uniform 
amoant  per  capita. 

[Ed.  Note. — For  other  cases,  s«e  Schools  and 
School  Districts,  Cent  Dig.  88  233,  234;  Dec 
Dig.  8  99.*] 

12.  Towns  (|  16*)— Powebs— Source. 
Towns  are  mere  agencies  of  the  state,  and 

their  powers  and  duties  are  within  the  Legisla- 
ture's control. 

[EJd.  Note.— For  other  cases,  see  Towns, 
Cent  Dig.  8  21;   Dec.  Dig.  8  16.*] 

13.  Constitutional  Law  (8  229*)— Equal 
Pbotection  of  thb  Laws— Common  School 
Distbicts. 

Pub.  Laws  1906,  c.  177,  providing  for  gen- 
eral state  taxation  for  common  school  pur- 
poses, and  providing  for  distribution  of  the 
proceeds  to  the  various  cities,  towns,  and  plan- 
tations, one-third  according  to  the  number  of 
persons  of  school  age  and  two-thirds  according 
to  the  valuation,  does  not  violate  Const  U.  S. 
Amend.  14,  which  declares  that  no  state  should 
deny  any  persons  within  its  jurisdiction  the 
equal  protection  of  the  laws. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  8  085;  Dec.  Dig.  f 
229.*] 
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14.    CONSTITTJTIONAI,   LAW     (|    209*)  —  EQTTAI, 

Protection   of  the   Laws  —  Ptjepose  of 

foubteentii  amendment. 

Const.  U.  S.  Amend.  14,  which  providee 
that  no  state  shall  deny  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws, 
was  designed  to  prohibit  discriminatory  legis- 
lation, but  so  long  as  all  persona  subjected 
to  a  particular  law  are  treated  alike,  under  like 
circumstances  and  conditions,  there  is  no  vio- 
lation of  the  amendment. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  i  678;  Dec.  Dig.  | 
209.*] 

Report  from  Supreme  Judicial  Court,  Peii- 
obscot  County,  In  Equity. 

Bill  by  Herbert  J.  Sawyer  against  Pascal 
P.  Gllmore,  State  Treasurer.  On  report 
Bill  dismissed. 

Bill  in  equity  brought  by  Herbert  J.  Saw- 
yer of  Mattauiscontls,  an  unorganized  town- 
ship in  the  county  of  Penobscot,  to  enjoin 
the  defendant  and  bis  successors  in  office 
from  collecting  a  tax  assessed  under  the 
provisions  of  chapter  177  of  the  Public  Laws 
of  1909,  entitled  "An  act  relating  to  the 
common  school  fund  and  the  means  of  pro- 
viding for  and  distributing  the  same."  Bill 
dated  July  27,  1910.  An  answer  was  filed 
by  the  defendant  By  agreement  the  case 
was  reported  to  the  law  court  for  determi- 
nation. 

Argued  before  WHITEHOUSE,  C.  J.,  and 
SPEAR,  CORNISH,  KING,  BIRD,  HALEY, 
and  HANSON,  JJ. 

Louis  C.  Steams,  Taber  D.  Bailey,  and 
Louis  C.  Steams,  Jr.,  all  of  Bangor,  for 
plaintiff.  Warroi  C.  Pbilbrook,  Atty.  Gen., 
and  William  R.  Pattengall,  Atty.  Gen.,  for 
defendant. 

CORNISH,  J.  This  bUI  in  equity  is 
brought  to  enjoin  the  Treasurer  of  State 
and  his  successors  in  office  from  collecting 
a  tax  assessed  under  the  provisions  of  chap- 
ter 177  of  the  Public  Laws  of  1909,  enti- 
tled "An  act  relating  to  the  common  school 
fund  and  the  means  of  providing  for  and 
distributing  the  same."  The  plaintiff  is  a 
resident  of  Mattaniscontis,  an  unorganized 
township  in  .the  county  of  Penobscot  He  is 
the  owner  of  12  lots  of  land  in  the  township, 
and  has  one  child  of  school  age.  The  entire 
state  tax  assessed  against  these  lots  at 
the  rate  of  6  mills  amounted  to  $21.51, 
tbree-tentlis  of  which,  or  $6.45,  was  created 
by  the  act  in  question.  The  amount  involv- 
ed in  this  suit  is  not  large,  but  the  conse- 
quences are  of  vast  importance. 

The  case  comes  up  on  report,  and  by  stip- 
ulation the  only  question  raised  and  to  be 
considered  is  the  constitutionality  of  the 
chapter  above  referred  to  under  the  state 
and  federal  Constitutions. 

Chapter  177  of  the  Public  Laws  of  1909, 
the  statute  In  question,  reads  as  follows. 

"Section  1.  A  tax  of  one  and  a  half  mills 
on  a  dollar  shall  annually  be  assessed  upon 


all  of  the  property  In  the  state  according  to 
the  valuation  thereof  and  shall  be  known 
as  the  tax  for  the  support  of  common 
schools. 

"Sec.  2.  This  tax  sliall  be  assessed  and 
collected  in  the  same  manner  as  other  state 
taxes  and  shall  be  paid  into  the  state  treas- 
ury and  designated  as  the  common  school 
fund. 

"Sec.  3.  One-third  of  this  fund  shall  be 
distributed  by  the  Treasurer  of  State  on  the 
first  day  of  January,  annually,  to  the  sever- 
al cities,  towns  and  plantations  according 
to  the  number  of  scholars  therein,  as  the 
same  shall  appear  from  the  official  returns 
made  to  the  state  superintendent  of  public 
schools  for  the  preceding  year,  and  the  re- 
maining two-thirds  of  said  fund  shall  be 
distributed  by  the  Treasurer  of  State  on  the 
first  day  of  January,  annually,  to  the  sev- 
eral cities,  towns  and  plantations,  accord- 
ing to  the  valuation  thereof  aa  the  same 
shall  be  fixed  by  the  state  assessors  for  the 
preceding   year. 

"Sec.  4.  All  of  the  said  fund  not  distribut- 
ed or  expended  during  the  financial  year 
shall  at  its  close  be  added  to  the  permanent 
school  fund. 

"Sec.  6.  All  moneys  provided-  by  townt 
or  apportioned  by  the  state  for  the  sop 
port  of  common  schools  shall  be  expended 
for  the  maintenance  of  common  schools 
established  and  controlled  by  the  towns  b; 
which  said  moneys  are  provided,  or  to 
which  said  moneys  are  apportioned. 

"Sec.  6.  Sums  received  by  any  city,  toirn 
or  plantation  from  the  distribution  provid- 
ed by  section  three  shall  be  deemed  to  be 
raised  by  such  city,  town  or  plantation  with- 
in the  meaning  of  Revised  Statutes,  chapter 
fifteen,  section  thirteen,  as  amended. 

"Sec.  7.  The  passage  of  this  act  shall  in 
no  wise  affect  the  provisions  of  sections  one 
hundred  and  twenty-four,  one  hundred  and 
twenty-five,  one  hundred  and  twenty-sli  and 
one  hundred  and  twenty-seven  of  chapter  fif- 
teen of  the  Revised  Statutes,  or  of  section 
two  of  chapter  one  hundred  and  eleven  of 
the  Public  Laws  of  1907." 

It  is  contended  that  this  stat;ute  violates 
section  8  of  article  9  of  the  state  Constitu- 
tion, which  reads:  "All  taxes  upon  real 
or  personal  estate  assessed  by  authority  of 
this  state  shall  be  apportioned  and  asscsed 
equally  according  to  the  just  value  there- 
of; article  8  providing  that  "the  Legisla- 
ture are  authorized  and  it  shall  be  their 
duty  to  require  the  several  towns  to  make 
suitable  provision,  at  their  own  expense,  for 
the  support  and  maintenance  of  public 
schools,"  and  the  fourteenth  amendment  of 
the  federal  Constitution,  declaring  that  "uo 
state  shall  deny  to  any  person  within  Its 
Jurisdiction  the  equad  protection  of  the 
laws." 

Before  entering  upon  a  consideration  of 
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the  constitutional  questions  thus  raised,  it  i 
may  be  useful  to  take  a  brief  survey  of  the 
laws  in  force  at  the  time  this  statute  was 
enacted  pertaining  to  the  raising  and  distri- 
bution of  money  for  the  common  schools  of 
the  state. 

These  schools  have  receiyed  their  support 
from  two  distinct  sources,  state  aid  and  di- 
rect municipal  taxation,  the  former  pass- 
big  through  the  state  treasury  to  the  treas- 
uries of  the  several  municipalities  and  the 
latter  through  the  municipal  treasuries 
alone. 

State  Aid. 

The  state  aid,  since  1872,  when  the  first 
so-called  mill  tax  was  created,  has  itself 
been  derived  from  three  sources. 

First.  From  the  Income  of  the  "Perma- 
nent School  Fund,"  so  called,  a  fund  cre- 
ated by  the  sale  of  wild  lands  appropriated 
Iiy  the  state  In  former  years  for  the  sup- 
I)ort  of  schools,  amounting  at  the  present 
time  to  about  one  half  a  million  dollars, 
and  on  this  principal  the  state  pays  interest 
at  the  rate  of  6  per  cent.  R.  S.  c.  15,  {  122. 
Second.  From  one-half  of  the  state  tax  on 
savings  banks  and  trust  companies.  R.  S. 
c.  15,  f  122. 

Ttdrd.  From  the  school  mill  tax  so  call- 
ed, derived  from  assessing  all  the  property 
In  the  state  situated  in  cities,  towns,  plan- 
tations, and  unorganized  townships,  at  the 
rate  of  one  mill  on  the  dollar  from  1872  to 
1907,  and  since  1907  at  the  rate  of  1^ 
mills.  R.  S.  c.  15.  (  124:  Public  Laws  1907, 
c.  111. 

This  school  mill  fund  la  distributed  by  the 
Treasurer  of  State  to  the  several  cities, 
towns,  and  plantations,  according  to  the 
number  of  scholars  therein. 

The  Legislature  of  1909  created  by  the  act 
in  question  (chapter  177)  an  additional  rev- 
enue by  Imposing  a  further  state  tax  of 
1%  raUls  upon  all  of  the  property  in  the 
several  cUIes,  towns,  plantations,  and  un- 
organized townships  of  the  state  at  the  rate 
of  1%  mills  on  the  dollar,  this  fund  to  be 
known  as  the  "Common  School  Fund,"  and 
to  l>e  distributed  by  the  State  Treasurer  to 
the  several  cities,  towns,  and  plantations 
of  tbe  state,  one-third  according  to  the  num- 
ber of  scholars  therein  and  two-thirds  ac- 
cording to  the  valuation.  Tbe  support  of 
common  schools  on  the  part  of  tbe  state 
under  the  present  plan  is  therefore  derived 
from  (1)  the  permanent  school  fund ;  (2)  the 
savings  bank  and  trust  company  tax;  (3) 
tbe  school  and  mill  fund;  and  (4)  the  com- 
mon school  fund.  It  is  this  last  which  is 
nnder  consideration  here. 

Municipal  Aid. 

Tbe  several  cities,  towns,  and  plantations 
bave.  In  addition,  been  compelled  by  the  tieg- 
Islatnre  to  assist  in  the  maintenance  of  com- 
mon schools  by  municipal  taxation.  The 
amount  thus  required  has  varied  from  time 


to  time.  In  1821  It  was  fixed  at  40  cents  per 
capita.  Inclusive  of  the  Income  of  any  in- 
corporated school  fund  (Statute  1821,  c.  117, 
S  1) ;  changed  in  1832  to  40  cents,  exclusive 
of  state  Income  or  of  any  state  aid  (Pub- 
lic Laws  1832,  c.  39);  60  cents,  exclusive, 
as  in  R.  S.  1857,  c.  11,  |  6;  changed  to  |1, 
exclusive,  by  Public  Laws  1868,  c.  196;  80 
cents  exclusive  of  such  Income,  state  aid, 
and  of  the  mill  tax  from  1872  to  1907  (Pub- 
Uc  Laws  1872,  c.  56,  R.  S.  1903,  c.  15,  | 
13);  56  cents,  exclusive  from  1907  to  1909 
(Public  Laws  1907,  c.  Ill);  and  since  Jan- 
uary 1,  1010,  80  cents  "exclusive  of  the  in- 
come of  any  corporate  school  fund,  or  of  any 
grant  from  the  revenue  or  fund  from  tbe 
state  or  of  any  voluntary  donation,  devise 
or  bequest"  (Public  Laws  1009,  c.  128),  but 
inclusive  of  any  sums  received  from  the  dis- 
tribution of  the  common  school  fund  created 
by  the  act  now  under  consideration  (Public 
Laws  1909,  c.  177,  §  6). 

It  is  perhaps  unnecessary  to  add  that  it 
has  always  been  and  still  is  within  the  pow- 
er of  the  municipalities  to  voluntarily  raise 
by  taxation  such  amounts  in  addition  to  tbe 
required  per  capita  tax  as  they  may  deem 
necessary  and  proper.  Cushlng  v.  Newbury- 
port,  10  Mete.  (Mass.)  508 ;  Piper  ▼.  Monlton, 
72  Me.  155-166. 

[1]  Let  us  now  take  up  the  constitutional 
question  involved  In  this  case,  and  consider 
what  the  plalntlfT  deems  the  vulnerable 
pointe  in  the  act  In  question.  We  will  dis- 
cuss them  seriatim. 

It  is  not  contended  that  the  manner  in 
which  this  tax  Is  assessed  violates  any  con- 
stitutional provision.  Section  8  of  article  9 
of  the  state  Constitution  requires  that  "all 
taxes  upon  real  or  personal  estate,  assessed 
by  authority  of  this  state  shall  be  appor- 
tioned and  assessed  equally  according  to  the 
Just  value  thereof."  The  act  under  consid- 
eration meeto  this  requirement  fully.  The 
assessment  is  laid  upon  all  the  property 
both  real  and  personal  throughout  the  state, 
lii  all  the  cities,  towns,  plantations,  and  un- 
organized townships.  No  property  escapes. 
No  locality  escapes.  All  the  property  is  as- 
sessed by  the  state  board  of  assessors  at 
Ite  Just  valuation  and  a  uniform  rate  of 
taxation,  1%  mills.  Is  laid  upon  all  classes 
of  property.  No  such  objection  can  be  rais- 
ed to  the  mode  of  assessment  here  as  lu  the 
statute  considered  in  the  Opinion  of  Justices, 
97  Me.  595,  55  Atl.  827,  where  a  discrim- 
ination was  made  between  land  in  incor- 
porated and  In  unincorporated  places.  Here 
there  Is  no  discrimination.  The  apportion- 
ment and  assessment  are  equal  throughout 
the  state. 

Objections,  however,  are  raised  to  the  man- 
ner of  distribution,  and  the  plaintiff  con- 
tends that  In  considering  the  constitutional- 
ity of  a  statute  creating  revenue  by  taxation 
the  method  of  distribution  as  well  as  of  as- 
sessment should  be  scrutinized. 

1.  The  first  objection  is  that  this  act  Im- 
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poses  an  unequal  burden  of  taxation  upon 
the  unorganized  townships  of  the  state,  be- 
cause, while  the  fund  Is  created  by  the  tax- 
ation of  all  the  property  in  such  townships 
as  well  as  upon  the  property  In  the  cities, 
towns,  and  plantations,  no  provision  Is  made 
for  the  distribution  of  any  part  thereof  to 
such  townships,  but  it  Is  all  apportioned 
among  the  cities,  towns,  and  plantations. 
The  townships  are  omitted.  In  other  words, 
while  four  subdivisions  of  the  state  are  made 
to  contribute  to  the  fund,  only  three  are 
permitted  to  share  In  the  financial  benefits. 

This  objection,  however,  Is  without  legal 
foundation.  The  Legislature  has  the  right 
under  the  Constitution  to  impose  an  equal 
rate  of  taxation  upon  all  the  property  In 
the  state,  including  the  property  In  unor- 
ganized townships,  for  the  purpose  of  dis- 
tributing the  proceeds  thereof  among  the 
cities,  towns,  and  plantations  for  common 
school  purposes,  and  the  mere  fact  that  the 
tax  is  assessed  upon  the  property  in  four 
municipal  subdivisions  and  distributed  among 
three  is  not  In  Itself  fatal. 

Doubt  arose  as  to  the  constitutionality 
of  the  original  school  mill  act  (chapter  43,  of 
the  Public  Laws  of  1872),  which  was  the 
first  in  this  state  to  Impose  a  general  tax 
upon  all  the  property  in  the  state  and  devote 
the  proceeds  to  the  maintenance  of  the  com- 
mon schools.  Accordingly  in  1876,  the  House 
of  Representatives  asked  the  Justices  of  the 
Supreme  Judicial  Court  whether  the  Legis- 
lature has  the  power  under  the  Constitution 
of  the  state  to  assess  a  general  tax  upon  the 
property  of  the  entire  state  for  the  purposes 
of  distribution  for  the  support  of  the  com- 
mon schools.  The  Justices  answered  unani- 
mously in  the  affirmative.  Opinions  of  the 
Justices,  68  Me.  582. 

Ample  ground  for  the  exercise  of  this  leg- 
islative power  was  found  in  the  constitu- 
tional provision  that  "a  general  diffusion  of 
the  advantages  of  education  are  essential 
to  the  preservation  of  the  rights  and  liberties 
of  the  people"  (article  8),  and  in  the  "full 
power"  conferred  upon  the  Legislature  "to 
make  and  establish  all  reasonable  laws  and 
regulations  for  the  defense  and  benefit  of 
the  people  of  this  state"  (article  4,  pt  3,  | 
1).  The  existence  of  the  power  being  grant- 
ed, of  the  necessity  of  its  exercise  the  Leg- 
islature must  be  and  is  the  sole  Judge.  The 
broad  ground  upon  which  the  validity  of 
the  act  was  upheld  is  stated  in  these  words: 
"The  tax  in  question  Is  like  that  for  the 
support  of  government.  It  Is  for  the  benefit 
of  the  whole  people.  All  the  property  in  the 
state  is  assessed  according  to  its  valuation. 
All  contribute  thereto  In  proportion  to  their 
means.  It  is  a  tax  for  a  public  purpose,  not 
one  by  which  one  individual  Is  taxed  for  the 
special  and  peculiar  benefit  of  another.  All 
enjoy  the  beneficial  results  of  education,  and 
the  better  order  and  government  arising 
therefrom,  irrespective  of  the  amounts  re- 
spectively contributed  by  each  to  these  most 


important  objects."  While  it  Is  true  that 
the  opinions  of  justices  given  at  the  request 
of  either  branch  of  the  Legislature  or  of 
the  executive  do  not  have  the  binding  force 
of  decisions  In  adjudicated  cases  (95.  Me 
566,  573,  51  Att  224),  yet  they  carry  weight 
in  proportion  to  the  reasons  upon  wbidi 
they  are  based. 

[2]  The  Justices  In  considering  the  mill 
tax  did  not  in  detail  discuss  the  discrimina- 
tion against  unorganized  townships,  which 
share  in  the  contribution  but  not  in  the  dis- 
tribution, but  that  question  was  necessarily 
involved  In  their  opinion,  because  in  this 
respect  the  Acts  of  1872  and  of  1909  are  iden- 
tical, and  the  language  quoted  above  meets 
and  answers  it  fully.  The  fundamental  ques- 
tion Is  this:  Is  the  purpose  for  which  the 
tax  is  assessed  a  public  purpose,  not  whether 
any  portion  of  it  may  find  Its  way  back 
again  to  the  pocket  of  the  taxpayer  or  to 
the  direct  advantage  of  himself  or  family. 
Were  the  latter  the  test,  the  childless  man 
would  be  exempt  from  the  support  of  schools 
and  the  sane  and  well  from  the  support  of 
hospitals.  In  order  that  taxation  may  be 
equal  and  uniform  in  the  constitutional  sense, 
it  is  not  necessary  that  the  benefits  arising 
therefrom  should  be  enjoyed  by  all  the  people 
In  equal  degree,  nor  that  each  one  of  the 
people  should  participate  in  each  particular 
benefit.  Laws  must  be  general  in  their  char- 
acter, and  the  benefits  must  affect  different 
people  differently.  This  is  due  to  difference 
in  situation.  As  was  said  In  the  State  Rail- 
road Tax  Cases,  92  D.  S.  575-612  (23  L.  Ed. 
663) :  "Perfect  equality  and  perfect  uniform- 
ity of  taxation  as  regards  individuals  or  cor- 
porations, or  the  different  classes  of  property 
subject  to  taxation  is  a  dream  unrealized." 
But  the  law  recognizes  a  broader  and  more 
unselfish  test  than  this.  In  a  R^ubllc  like 
ours  each  must  contribute  for  the  common 
good,  and  the  benefits  are  received  not  direct- 
ly In  dollars  and  cents,  but  indirectly  in  a 
wider  diffusion  of  knowledge,  in  befter  homes, 
saner  laws,  more  efficient  administration  of 
Justice,  higher  social  order,  and  deeper  civic 
righteousness. 

This  is  the  legal  and  constitutional  answer 
to  the  plaintiff's  claim  of  inequality,  but  In 
this  connection  It  should  not  be  overlooked 
that  the  Legislature  has.  In  fact,  made  wise 
and  generous  provision  for  the  education  of 
children  in  the  unorganized  townships,  more 
generous  in  fact  than  in  the  case  of  children 
in  incorporated  places.  The  very  fact  that 
these  townships  have  no  municipal  organiza- 
tion precludes  a  distribution  to  them  of  any 
share  In  the  school  fund  by  the  same  method 
that  distribution  is  made  to  cities,  towns, 
and  plantations.  The  municipal  machinery 
therefor  is  lacking.  Accordingly  by  R.  S.  <■■ 
16,  {  94,  as  amended  by  chapter  87  of  the 
Laws  of  1909,  the  state  either  maintains  a 
school  for  26  weeks  In  the  year  in  every  on- 
organized  township  in  which  there  is  more 
than  one  Child  of  school  age,  or  provides  for 
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sending  the  cbildren  to  schools  In  adjoining 
towns  or  plantations,  on  condition  that  the 
Inhabitants  of  the  township  pay  to  the 
state,  a  sum  equal  to  40  cents  for  each  in- 
habitant The  expense  of  educating  the  chil- 
dren In  such  townships  In  excess  of  the  per 
capita  tax  of  40  cents  and  of  the  Interest  on 
the  reserve  school  fund  In  the  township  Is 
all  borne  by  the  state  by  appropriations  from 
the  annnal  school  funds  of  the  state,  which 
include  the  mill  tax  fund  and  the  common 
school  fund. 

And  these  appropriations  from  the  annnal 
school  funds  for  use  in  the  township  schools 
have  Increased  as  the  state  funds  for  school 
purposes  hare  Increased.  In  1899  It  was  $1,- 
500  (Pnbllc  Laws  1899,  c.  89),  Increased  to 
$2,500  by  Public  Laws  1901.  c.  206.  to  $6,000 
by  Public  Laws  1«08,  c.  128,  to  $7,000  by 
PubUc  Laws  1005,  c.  45,  to  $16,000  by  Pub- 
lic lAws  1909,  c.  87,  and  to  $18,000  by  Public 
Laws  1911,  c.  29. 

So  that,  when  the  Legislature  of  1909  by 
the  enactment  of  chapter  177  practically  in- 
creased the  state  tax  for  school  purposes 
from  1^  mUls  to  3  mills,  and  doubled  the 
rate  on  these  unorganized  townships,  it,  at 
the  same  session  by  chapter  87,  increased  the 
appropriation  for  the  township  schools  from 
$7,000  to  $15,000,  a  Uttle  more  than  the  same 
ratio  of  increase  would  require.  It  might 
be  added  that  each  of  the  three  school  chil- 
dren In  the  township  of  Mattamiscontis  In 
the  year  ending  April  1,  1911,  received  an 
expenditure  of  $63.58,  and  each  scholar  on 
the  average  in  all  the  unorganized  townships 
of  the  state  received  $19  for  school  pur- 
poses while  the  amount  per  scholar  through- 
out the  state  averaged  only  $2.52.  The  048 
children  of  school  age  in  the  unorganized 
townships  received  on  the  average  about 
eight  times  as  much  as  the  214,960  cUIdren 
in  the  cities,  towns,  and  plantations. 

In  this  view  of  the  situation,  it  is  evident 
that  the  passage  of  the  common  school  fund 
act  of  1900  in  fact  worlds  neither  Inequality 
nor  injustice  so  far  as  the  education  of  chil- 
dren In  the  unorganized  townships  is  con- 
<-emed,  and,  when  the  Legislature  doubled 
the  amount  of  the  school  tax  which  the  land 
of  the  plaintiff  was  to  pay,  it  at  the  same 
tfme  more  than  doubled  the  proportional  part 
of  the  state  fund  which  could  be  used  for 
the  education  of  his  children.  So  much  for 
the  flrst  contention  as  to  inequality  between 
taxes  paid  and  benefits  received. 

2.  But  the  plaintiff  further  attaclis  the 
method  of  distribution  as  unconstitutional  be- 
cause It  is  made,  not  according  to  the  num- 
ber of  scholars,  as  is  the  school  mill  fund,  but 
one-tbird  according  to  the  number  of  scholars 
and  two-thirds  according  to  valuation,  thus 
l>eneflttng  the  dtles,  and  richer  towns  more 
than  the  poorer. 

13,  4]  Bat  that  result  is  not  the  test  of 
constitutionality.  Inequality  of  assessment  is 
necessarily  fatal,  inequality  of  distribution  is 
not,  provided  the  purpose  be  the  public  wel- 


fare. The  method  of  distributing  the  pro- 
ceeds of  such  a  tax  rests  in  the  wise  discre- 
tion and  sound  Judgment  of  the  Legislature. 
If  this  discretion  Is  unwisely  exercised,  the 
remedy  is  with  the  people,  and  not  with  the 
court  Such  distribution  might  be  according 
to  population,  or  according  to  the  number  of 
scholars  of  school  age,  or  according  to  school 
attendance,  or '  according  to  valuation,  or 
partly  on  one  basis  and  partly  on  another. 
The  Constitution  prescribes  no  regulation  In 
regard  to  this  matter,  and  it  is  not  for  the 
court  to  say  that  one  method  should  be  adopt- 
ed in  preference  to  another.  We  are  not  to 
substitute  our  judgment  tor  that  of  a  co-or- 
dinate branch  of  the  government  working 
within  Its  constitutional  limits.  The  distri- 
bution of  the  school  mill  fund  of  1872  has 
resulted  In  Inequality.  That  distribution  has 
been,  and  continues  to  be,  based  on  the  num- 
ber of  scholars,  thereby  benefiting  the  poorer 
towns  more  than  the  richer,  because  they  re- 
ceive more  than  they  pay,  and  in  the  opinion 
of  the  justices  before  cited  that  method  is 
deemed  constitutional.  The  act  under  con- 
sideration apportions  the  newly  created  com- 
mon school  fund  one-third  according  to  the 
number  of  scholars  and  two-thirds  according 
to  the  valuation  as  fixed  by  the  state  asses- 
sors, thereby  benefiting  the  richer  towns  more 
than  the  poorer,  producing  inequality  in  the 
other  direction,  but  we  are  unable  to  see 
why  this  method  Is  not  equally  constitutional 
with  the  other.  Both  taxes  are  assessed  for 
the  same  admittedly  public  purpose,  both 
promote  the  common  welfare,  and  the  fact 
that  the  Legislature  has  seen  fit  to  distribute 
the  two  on  different  bases  Is  not  fatal  to  the 
validity  of  either.  It  may  be  that  the  two 
methods  taken  together  produce  a  more  equal 
distribution  than  either  operating  alone.  In 
any  event,  the  Legislature  has  adopted  both 
methods,  and  both  must  stand  or  fall  to- 
gether. 

[!]  3.  Nor  is  there  any  force  in  the  conten- 
tion that  because  the  town  receives  back 
from  the  state  practically  two-thirds  of  what 
it  has  paid  to  the  state,  therefore  it  can 
relieve  Itself  from  local  taxation  for  other 
purposes  than  schools,  and  can  devote  the 
proceeds,  when  received,  to  the  support  of 
paupers,  or  the  maintenance  of  roads  or  the 
running  expenses  of  the  town,  thereby  mak- 
ing the  unorganized  townships  contribute  to- 
wards these  local  charges.  Tills  is  a  ground- 
less fear.  The  very  terms  of  the  a'ct  prohibit 
it.  Section  5  provides  that  "all  moneys  pro- 
vided by  towns  or  apportioned  by  the  state 
for  the  support  of  common  schools,  shall  be 
expended  for  the  maintenance  of  common 
schools,  established  and  controlled  by  the 
towns  by  which  said  moneys  are  provided  or 
to  which  said  moneys  are  apportioned."  It 
is  not  for  the  court  to  say  that  this  express 
and  mandatory  clause  will  be  deliberately 
nullified  or  evaded  by  the  towns.  This  mon- 
ey Is  raised  for  a  particular  purpose,  col- 
lected by  the  state  for  that  purpose,  paid 
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over  to  the  towns  for  that  purpose  witb  a 
specific  injunction  that  It  shall  be  used  for 
that  and  nothing  else.  Who  has  the  right  to 
say  that  that  Injunction  will  be  violated? 

[8]  4.  But  the  constitutionality  of  this  act 
is  assailed  on  another  ground,  and  that  is 
that  section  6  permits  sums  received  from  the 
state  under  this  distribution  "to  be  deemed 
to  be  raised  by  the  municipalities  within  the 
meaning  of  R.  S.  c.  15,  |  IS,  as  amended," 
thereby  relieving  them  pro  tanto  from  rais- 
ing by  municipal  taxation  for  school  purposes 
the  not  less  than  80  cents  for  each  inhabit- 
ant required  by  R.  S.  c.  15, 1  13,  as  amended 
by  Public  Laws  of  1909,  c.  128. 

In  this  respect  this  common  school  fund 
act  of  1909  differs  from  the  school  mill  act 
of  1872.  The  act  of  1872  does  not  afTord 
such  relief  because  the  towns  are  still  re- 
quired to  raise  their  80  cents  per  capita  tax, 
and  the  amount  received  by  the  towns  from 
the  mill  fund  is  additional  thereto.  But  the 
act  of  1909  permits  the  amounts  apportioned 
thereunder  by  the  state  to  the  several  towns 
to  be  applied  towards  the  per  capita  tax,  so 
that  under  this  act  some  towns  are  wholly 
and  others  partially  relieved  from  such  local 
taxation.  This,  It  Is  claimed,  contravenes 
article  8  of  the  state  CJonstitutlon,  which 
reads: 

"A  general  dlflTuslon  of  the  advantages  of 
education  being  essential  to  the  preservation 
of  the  rights  and  liberties  of  the  people,  to 
promote  this  Important  object,  the  Legisla- 
ture are  authorized  and  it  shall  be  their  duty 
to  require  the  several  towns  to  make  suitable 
provision,  at  their  own  expense,  for  the  sup- 
port and  maintenance  of  the  public  schools," 
etc. 

What  Is  the  fair  construction  of  this 
clause?  What  force  has  it  as  a  part  of  the 
organic  law  of  the  state? 

[7]  It  is  but  the  restatement  of  a  funda- 
mental and  familiar  principle  to  say  that  the 
sovereign  power  is  lodged  in  the  people,  and 
that  the  Constitution,  framed  and  adopted 
by  the  people,  divides  the  powers  of  govern- 
ment into  three  distinct  and  yet  co-ordinate 
departments — executive,  judicial,  and  legis- 
lative. But  it  is  not  always  borne  In  mind 
that  the  Constitution  operates  differently 
with  respect  to  these  different  branches. 
The  authority  of  the  executive  and  judicial 
departments  is  a  grant.  These  departments 
can  exercise  only  the  powers  enumerated  In 
and  conferred  upon  them  by  the  Constitu- 
tion and  such  as  are  necessarily  implied 
therefrom.  The  powers  of  the  Legislature 
in  matters  of  legislation,  broadly  speaking, 
are  absolute,  except  as  restricted  and  limited 
by  the  Constitution.  As  to  the  executive 
and  judiciary,  the  Constitution  measures  the 
extent  of  their  authority,  as  to  the  Legisla- 
ture it  measures  the  limitations  upon  its  au- 
thority. Field  v.  People,  2  Scam.  (111.)  79-Sl: 
Cooley,  Const.  Llm.  (Cth  Ed.)  p.  104,  and 
cases  cited. 


"It  has  never  been  questioned,  so  far  as 
I  know,"  says  Redfleld,  C.  J.,  in  Thorpe  v. 
RaUroad  Co.,  27  Vt  140,  62  Am.  Dec.  625, 
"that  the  American  Legislatures  bare  the 
same  unlimited  power  in  regard  to  legisla- 
tion which,  resides  in  the  British  Parliament, 
except  where  they  are  restrained  by  written 
Constitutions.  This  must  be  conceded  I 
think  to  be  a  fundamental  principle  in  the 
political  organizations  of  the  American 
states.  We  cannot  well  comprehend  how, 
upon  principle,  it  should  be  otherwise.  The 
people  must,  of  course,  possess  all  legislative 
power  originally.  They  have  committed  this 
in  the  most  general  and  unlimited  manner 
to  the  several  state  Legislatures,  saving  only 
such  restrictions  as  are  imposed  by  the  Con- 
stitution of  the  United  States  or  of  the  par- 
ticular state  in  question.* 

[8]  It  follows,  therefore,  that  a  legislative 
act  is  to  be  held  constitutional  unless  a  posi- 
tive restriction  or  limitation  or  prohibition 
can  be  found  In  the  Constitution  which  ren- 
ders It  invalid.  No  such  limitation  or  prohi- 
bition in  regard  to  the  maintenance  of  the 
common  schools  can  be  found.  The  ar^- 
ment  for  unconstitutionality  on  this  ground 
is  this:  That  article  8,  before  referred  to, 
makes  it  the  duty  of  the  Legislature  to  re- 
quire the  several  towns  to  raise  a  sultal>le 
sum  by  local  taxation  for  tne  sum)ort  of 
common  schools;  that,  acting  under  that 
provision,  the  Legislature  from  the  organiza- 
tion of  the  state  to  the  present  time  has 
fixed  the  amount  at  a  per  capita  rate,  Vary- 
ing at  different  times  between  40  cents  and 
$1  as  we  have  before  seen;  that  the  prac- 
tical effect  of  this  act  under  consideration  is 
to  relieve  some  towns  altogether  from  such 
local  taxation  and  therefore  to  pro  tanto  re- 
peal R.  S.  c.  15,  {  13,  and  to  nullify  the  con- 
stitutional provision.  The  mathematical  re- 
sult claimed  undoubtedly  exists.  According 
to  the  annual  report  of  the  state  superintend- 
ent of  schools,  14  of  the  cities,  towns,  and 
plantations  in  this  state  in  the  year  endius; 
April  1,  1911,  raised  nothing  locally  under  the 
80  cents  per  capita  statute,  the  amount  re- 
ceived from  the  state  being  sufficient  to  meet 
the  amount  so  required  of  them,  and,  it  be- 
ing "deemed  to  be  raised"  under  chapter  15.4 
13,  they  avoided  the  local  taxation  complete- 
ly. From  the  same  report  it  appears  that 
other  towns  profited  so  largely  by  the  act 
that  the  per  capita  assessment  was  reduced 
from  80  cents  to  a  very  small  figure,  so  that 
of  the  total  amount  of  $1,184,439.60  re- 
quired to  be  raised  by  all  the  cities,  towns, 
and  plantations,  under  R.  S.  C  15,  {  IX 
$542,802,  was  in  fact  raised  by  local  taxa- 
tion, and  $042,378.69,  or  more  than  one-half, 
was  contributed  by  the  state  under  chaptiT 
177  of  the  Laws  of  1909.  The  practical  ef- 
fect is  undoubtedly  as  contended,  and  tht^ 
result  may  well  arrest  the  attention  of  the 
Legislature  upon  whom  rests  the  respousi- 
bility. 
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[1]  But  no  limitation  or  prohibition  of  the 
Constitution   has    been   violated.     Article   8 
"Is  mandatory  not  prohibitory."    68  Me.  583. 
It  imposes  the  most  solemn  duties  npon  the 
Legislature   and   for    obvious   reasons.     No 
subject   was  dearer   to   the   hearts   of  the 
framers  of  our  Constitution  than  that  of  ed- 
ucation, recognizing  as  they  did  that  it  lies 
at  the  reiy  foundation  of  good  government. 
It  Tras  for  that  reason  that  they  Inserted 
this   provision    in   the    organic   law   of   the 
state.     They  in  terms  expressed  the  broad 
and  full  powers  which  should  be  exercised 
In  dealing  with  this  subject  and  sought  to 
Impress  upon  the  Legislature  Us  high  duty 
to  avail  Itself  of  these  powers.     Not  only 
could  the  Legislature  enact  laws  providing 
for  a  general  assessment  under  the  public 
benefit  clause,  but  in  order  that  the  towns, 
which  were  always  Jealous  of  their  rights, 
might  assist,  the  power  was  lodged  with  the 
Legislature  to  require  the  towns  to  make 
suitable  provision  at  their  own  expense.    It 
is  an  historical  fact  that  in  the  early  days 
the  towns  had  frequently  neglected  to  make 
such  provision,  and  therefore  the  framers  of 
the  Constitution  left  no  room  to  donbt  that 
the  Legislature  should  have  the  power  to 
require  them  to  do  their  duty,  to  the  end 
that  the  children  and  youth  of  the  state 
should  be  properly  educated.    But  the  provi- 
sion is  nothing  more  than  mandatory.     "It 
sltall  be  the  duty  of  the  Legislature  to  re- 
quire the  towns  to  make  suitable  provision." 
Suppose  after  the  Constitution  was  adopted 
the  Legislature  had  failed  to  pass  any  such 
act,  what  would  be  the  remedy?    None  cer- 
tainly in  the  court    It  might  be  deemed  a 
failure  of  duty  but  the  court  could  not  cor- 
rect it     "The  Legislature  is  in  duty  bound 
to  perform  all  duties  Imposed  upon  It  by  the 
Constitution,   but,  if  it  fails  to  do  so  and 
neglects  or  refuses  to  pass  legislation  as  re- 
quired by  a  mandatory  constitutional  provi- 
sion,  there  is  no  remedy."     8  Cyc.  Const. 
Law,  p.  762.    In  re  State  Census,  6  S.  D.  546, 
02  N.  W.  129:    "The  fifteenth  section  of  the 
Schedule  to  the  Constitution  declares  that 
'the  Creneral  Assembly  shall  pass  all  such 
laws  as  may  be  necessary  to  carry  this  Con- 
stitution Into  full  effect.'    There  is  no  way 
of  enforcing  this  Injunction  on  the  Legisla- 
ture.   Under  our  system  of  government  there 
is  no  iwwer  to  compel  the  legislative  depart- 
ment of  government  to  make  laws.    Consti- 
tutions may  restrict  legislative  powers,  and 
declare  what  laws  shall  not  be  valid;    but 
from  the  very  nature  of  legislative  power  its 
exercise  In  a  particular  case  must  depend 
upon   the  volition  of  the  Legislature.     Re- 
sponsibility to  a  constituency,  and  a  sense  of 
public  duty,  are  the  only  Incentives  which 
can    prompt    legislative    action."      St    Jos. 
Board  v.  Patten,  62  Mo.  444-448. 

The  Constitution  of  Alabama  adopted  in 
1819  declared  that  the  "General  Assembly 
shall  direct,  by  law,  in  what  manner  and  in 
wtiat  courts,  suits  may  be  brought  against 


the  state."  Article  6,  |  9.  In  accordance 
with  that  provision,  statutes  were  enacted  in 
1820  and  from  time  to  time  amended  pre- 
scribing the  courts  and  the  mode  of  proce- 
dure. In  1865  the  Constitution  was  amended 
to  read,  "Suits  may  be  brought  against  the 
state  in  such  courts  as  may  by  law  be  pro- 
vided." Const.  1867,  art.  1,  §  16.  It  was 
held  in  Ex  parte  Alabama,  52  Ala.  231,  23 
Am..  Rep.  567,  that  the  subsequent  repeal  of 
these  statutes  was  constitutional  and  abated 
pending  suits. 

A  case  on  all  fours  with  that  at  bar  is  Ad- 
ams V.  Howe,  14  Mass.  340,  7  Am.  Dec.  216. 
In  the  Massachusetts  De<?laratlon  of  Rights  it 
was  declared  "that  the  people  have  a  right 
to  invest  their  Legislatures  with  power  to  au- 
thorize and  require,  and  the  Legislature 
shall,  from  time  to  time  authorize  and  re- 
quire the  several  towns,  parishes,  precincts 
and  other  bodies  corporate  and  politic  and  re- 
ligious societies  to  make  suitable  provision 
at  their  own  expense  for  the  institution  of 
the  public  worship  of  God  and  for  the  sup- 
port and  maintenance  of  public  protestant 
teachers  of  piety,  religion  and  morality  In  all 
cases  where  such  provision  shall  not  be  made 
voluntarily."  Provisions  for  ministerial  and 
parish  taxes  were  subsequently  made  by  the 
Legislature  in  accordance  with  this  mandate 
of  the  Constitution.  But  in  1811  what  was 
afterwards  known  as  the  Religious  Freedom 
Act  was  passed,  whereby  any  person  was  ex- 
empted from  the  payment  of  a  ministerial 
tax  by  filing  with  the  proper  town  officers  a 
certificate  of  membership  In  another  society, 
The  constitutionality  of  this  statute  was  at- 
tacked on  the  ground  that  its  effect  was  to 
pro  tanto  repeal  the  statutes  imposing  min- 
isterial taxes,  and  therefore  that  it  contro- 
verted the  provision  in  the  Declaration  of 
Rights  above  quoted.  Chief  Justice  Parker 
in  delivering  the  opinion  of  the  court  answer- 
ed this  contention  as  follows :  "That  part  of 
the  declaration  which  enjoins  it  upon  the 
Legislature  to  exact  the  support  of  religious 
institutions  and  attendance  upon  public  wor- 
ship is  merely  directory.  If  no  law  had  been 
passed  pursuant  to  it,  there  could  be  no  pen- 
alty upon  the  citizen,  for  not  obeying  the 
clear  expression  of  the  public  will;  nor  is 
there  any  way  of  coercing  a  Legislature  to 
carry  into  effect  these  important  requisitions. 
So  the  mode,  also,  of  executing  the  will  of 
the  people,  in  this  particular,  is  left  entirely 
to  the  Legislature;  and  although  laws  may 
be  passed,  which  have  a  contrary  tendency, 
and  which,  In  their  consequences,  may  injure. 
Instead  of  promoting,  the  public  worship,  yet 
the  Legislature  Is  to  Judge,  and  even  their 
erroneous  construction  of  the  design  of  tne 
people,  as  expressed  in  the  said  declaration, 
must  have  legal  effect,  so  far  as  they  are  not 
manifestly  repugnant  to  the  principles  of  the 
Constitution." 

The  phrasing  of  article  8  in  the  Constitu- 
tion of  Maine  seems  almost  to  have  been 
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copied  from  this  clause  In  the  ConBtitntiou  of 
the  mother  state,  and  the  authority  of  this 
decision  is  the  greater  because  rendered  at  a 
time  (1817)  not  long  after  the  Constitution  of 
Massachusetts  bad  been  adopted.  It  may 
with  propriety  be  deemed  the  construction 
placed  upon  it  by  contemporaries.  This  act 
of  1811  came  again  under  discussion  by  the 
Massachusetts  Court  in  Holbrook  t.  Hol- 
brook,  1  Pick.  248,  and  in  the  course  of  the 
opinion  Judge  Wilde  says:  "No  such  exemp- 
tion seems  to  have  been  contemplated  by  the 
framers  of  the  Constitudbn,  who  manifestly 
intended  that  every  one  should  be  held  to 
contribute  according  to  his  ability  to  the  sup- 
port of  public  worship,  upon  the  institution 
and  maintenance  of  which  the  liappiness  of 
the  people  and  the  good  order  and  preserva- 
tion of  civil  government  so  essentially  de- 
pend. But,  there  being  no  restraining  clause 
in  the  Constitution,  the  Legislature  in  the 
plenitude  of  their  power  have  In  the  second 
section  provided  for  this  exemption;  and, 
as  it  seems,  on  the  condition  only  that  the 
person  claiming  it  shall  become  a  member  of 
some  religious  society,  and  shall  produce  a 
certificate  of  his  membership  to  be  filed  with 
the  town  clerk.  This  religious  society  may 
be  composed  of  Christians,  or  of  Jews,  Mo- 
hammedans, or  Pagans.  It  is  not  required  to 
support  any  teacher  of  piety,  religion,  and 
morality;  and  the  person  claiming  exemption 
is  not  obliged  to  attend  public  worship  as  the 
condition  of  this  privilege." 

The  phraseology  of  article  8  is  in  itself 
significant.  In  the  first  place  only  a  "duty" 
is  laid  upon  the  Legislature.  The  Constitu- 
tion does  not  even  say  tliat  they  sliall  re- 
quire, but  that  they  are  "authorized,"  and  it 
is  "their  duty  to  require"  the  several  towns 
to  provide  for  the  support  of  common 
schools. 

[1  •]  And,  In  the  second  place,  the  extent  of 
the  requirement  is  left  wholly  to  the  discre- 
tion of  the  Legislature,  because  their  duty  is 
to  require  the  several  towns  to  make  "suita- 
ble" provisions.  Wbo  is  to  determine  what 
is  suitable?  Clearly  the  Legislature  Itself. 
"Suitable"  is  an  elastic  and  varying  term, 
dependent  upon  the  necessities  of  changing 
times.  What  the  Legislature  might  deem  to 
be  suitable,  and  therefore  necessary  under 
some  conditions,  they  might  deem  unneces- 
sary under  others.  The  amount  which  the 
towns  ought  to  raise  would  depend  largely 
upon  the  amounts  available  to  them  from 
other  sources,  and  as  these  other  sources  in- 
crease the  local  sources  can  properly  dimin- 
ish. 

Most  significant,  too,  in  this  connection,  is 
the  fact  that  the  first  act  passed  by  the  Leg- 
islature in  furtherance  of  the  constitutional 
injunction  fixed  the  municipal  as  "a  sum  of 
money,  including  the  income  of  any  incorpo- 
rated school  fund,  not  less  than  forty  cents 
for  each  inhabitant"  Statute  ISL'l.  c.  117, 
{  1.    Under  that  act,  whatever  wus  received 


from  the  Income  of  any  Incorporated  school 
fund  was  in  effect  "deemed  to  be  raised"  ao- 
der  tliat  statute,  and  reduced  the  amount  re- 
quired to  be  raised  locally,  and,  if  such  In- 
come were  sufilcient  in  any  town  to  equal  tlie 
per  capita  tax  of  40  cents,  then  the  require- 
ment for  local  taxation  in  that  town  ceased 
entirely.  In  this  most  important  particular  the 
acts  of  1821  and  of  1900  are  identical. 

In  the  light,  therefore,  of  these  decision^ 
and  In  view  of  the  language  of  the  Constitu- 
tion and  of  the  first  legislative  act  passed  in 
accordance  therewith,  we  have  no  hesitation 
in  saying  tliat,  although  the  act  of  1909  may 
relieve  a  few  towns  (at  present  only  fourteen 
out  of  a  total  of  abont  five  hundred)  from 
any  local  taxation  whatever  for  public 
schools,  that  is  a  matter  which  may  be  con- 
sidered by  the  Legislature  in  the  performance 
of  their  duty,  but  does  not  of  itself,  in  tbe 
absence  of  any  restrictive  constitutional  pro- 
vision, render  the  act  unconstitational  and 
void. 

'We  have  not  overlooked  a  8tatem«it  in  tbe 
Opinion  of  tbe  Justices,  68  Me.  583,  that  ar- 
ttcle  8,  "is  affirmative  and  not  negative  in  Us 
character.  It  (the  Legislature)  cannot  con- 
stitutionally absolve  tbe  towns  from  making 
at  their  own  expense  suitable  provision  (or 
this  primary  and  indispensable  foundation  ot 
all  good  government.  The  Legislature  are  by 
proper  enactments  to  require  tbe  towns  to 
make  suitable  provisions  for  the  public 
schools,  and  tbe  towns  are,  at  their  own  ex- 
pense, to  comply  with  those  enactments.  Nei- 
ther can  escape  from  the  performance  ot 
their  several  and  respective  obligations." 
The  question  then  before  the  court  was  tbe 
power  of  the  Legislature  to  supplement  local 
taxation  by  general  taxation  for  this  public 
purpose,  and  the  precise  question  of  the  force 
of  the  constitutional  mandate  was  not  in- 
volved. We  do  not  feel  that  the  conclusions 
reached  in  this  decision  after  mature  deliber- 
ation should  be  modified  because  of  tliese  ex- 
pressions in  tbe  opinions  of  tbe  Justices 
which  are  in  the  .nature  of  dicta  in  an  nn- 
adjudicated  case. 

[11,12]  5.  Another  result  of  the  applica- 
tion of  the  common  school  fund  to  the  local 
tax  is  that  all  the  towns  are  not  now  obliged 
to  raise  a  uniform  amount  per  capita,  but  it 
varies  all  the  way  along  the  line,  from  noth- 
ing up  to  80  cents.  In  other  words,  the  Leg- 
islative requirement  operates  differently  in 
different  towns  and  the  inevitable  result  is  to 
create,  automatically  as  It  were,  a  varying 
and  un-uniform  rate  In  the  various  cities  and 
towns  of  the  state. 

But  the  Legislature  has  this  power.  Towns 
are  mere  agencies  of  the  state.  They  are 
purely  creatures  of  the  Legislature  and  their 
powers  and  duties  are  within  its  control. 
Hone  V.  Water  Co.,  104  Me.  225,  71  AU.  7<». 
21  L.  R.  A.  (N.  S.)  1021.  Hence  it  lies  in  the 
power  of  the  Legislature  not  merely  to  luiss 
laws  applicable  to  all  towns,  but  it  may  dl- 
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rect  Its  attention  to  tbe  need  of  a  particular 
town  and  compel  such  town  to  raise  money 
by  taxation,  provided  the  purpose  be  a  public 
one,  and  the  tax  be  apportioned  and  assessed 
equally  within  that  town,  and  the  town  re- 
celTe  the  benefit  thereof. 

For  Instance  the  Legislature  has  control  of 
the  highways  and  bridges  of  the  state,  and  it 
has  the  power  to  reach  out  and  compel  one 
or  more  towns  to  construct  a  certain  piece  of 
road  or  erect  a  certain  bridge  and  require 
such  town  or  towns  to  assess  the  property 
therein  for  the  expense.  Waterrllle  y.  Co. 
Com.,  59  Me.  80;  Opinions  of  the  Justices,  99 
Me.  515,  60  Atl.  85.  This  Is  clearly  implied 
In  the  decision  of  Dyar  t.  Farmlngton  VUI. 
Corp.,  70  Me.  515,  where  the  reason  that  a  tax 
assessed  for  a  public  purpose  could  not  be 
held  constitutional  was  that  it  was  imposed 
npon  only  a  portion  of  the  i«al  estate  of  a 
town  leaving  the  remainder  exempt. 

In  State  y.  Board  of  Co.  Comms.  of  Shaw- 
nee Co.,  28  Kan.  431,  the  question  Involved 
was  the  right  of  the  Legislature  to  establish 
a  state  road,  and  cast  the  cost  thereof  upon 
the  county  through  which  the  road  lay,  and 
that,  too,  without  submitting  the  matter  to 
the  determination  of  the  county  commission- 
ers or  the  people  of  the  county.  That  learned 
Jurist,  Justice  Brewer,  then  of  the  Supreme 
Court  of  Kansas,  sustained  the  constitution- 
ality of  the  act,  and,  after  holding  the  pur- 
pose to  be  a  public  one,  defined  the  legisla- 
tive power  In  these  words:  "And  finally  we 
remark  that  counties  are  purely  the  creation 
of  state  authority.  They  are  political  or- 
ganizations, whose  powers  and  duties  are 
within  the  control  of  the  Legislature.  That 
body  defines  the  limits  of  their  powers,  and 
prescribes  what  they  must  and  what  they 
must  not  do.  It  may  prescribe  the  amount 
of  taxes  which  each  shall  levy,  and  to  what 
public  purpose  each  shall  devote  the  moneys 
thus  obtained.  It  may  require  one  county  to 
build  a  certain  number  of  bridges  at  certain 
specified  places,  and  of  a  particular  size  and 
quality.  It  may  require  another  to  open  roads 
lu  given  localities,  and  another  to  build  a 
courthouse  and  to  levy  a  tax  to  a  prescribed 
amount  for  the  purpose  of  paying  therefor. 
In  short,  as  a  general  proposition,  all  the  pow- 
ers and  duties  of  a  county  are  subject  to  leg- 
islative control;  and,  provided  the  purpose 
be  a  public  one  and  a  special  benefit  to  the 
county,  it  may  direct  the  appropriation  of  the 
comity  funds  therefor  In  such  manner  and  to 
such  amount  as  it  shall  deem  best." 

Following  the  same  reasoning  the  same 
court  In  Kansas  v.  Freeman,  01  Kan.  90,  58 
Pac.  8S9,  47  I*  B.  A.  67,  declared  constitu- 
tional a  legislative  act  establishing  a  high 
school  at  Howard,  Elk  county,  and  requir- 
ing Its  maintenance  by  the  people  of  the 
county.  The  court  say:  "If  the  obligations 
which  the  municipalities  are  required  to  as- 
sume and  discharge  are  for  institutions  and 
necessities  of  purely  public  concern,  and 
for  wbicl'  taxes  may  ordinarily  be  levied, 


the  power  of  the  Legislature  in  respect  to 
them  is  supreme,  and  Its  determination,  if 
reached  by  constitutional  methods,  is  not 
subject  to  review.  The  matter  of  estab- 
Usblng  schools  is  certainly  a  public  purpose, 
and  the  case  at  bar  falls  within  the  cited 
case,  with  which  decision  we  are  entirely 
satisfied."  Other  cases  In  point  are  Gordon 
V.  Cornes,  47  N.  X.  608,  where  a  single  town 
was  compelled  to  raise  taxes  for  the  erec- 
tion of  school  buildings  for  a  State  Normal 
School;  Merrick  v.  Amherst,  12  Allen 
(Mass.)  500,  where  the  Supreme  Court  of 
Massachusetts  held  that  the  Legislature  had 
power  to  pass  a  statute  authorizing  a  town 
to  raise  money  for  an  agricultural  college  to 
be  established  therein  by  the  commonwealth; 
Hanscom  v.  Lowell,  165  Mass.  419,  43  N.  E. 
196,  where  an  act  establishing  a  textile 
school  tn  the  city  of  Lowell  was  held  con- 
stitutional on  the  same  ground.  The  last 
case  affords  an  excellent  illustration  of  the 
exercise  of  this  power.  In  large  manufac- 
turing centers  like  Lowell,  the  Legislature 
may  deem  a  textile  school  a  necessity.  It 
therefore  directs  Lowell  to  maintain  such  a 
school  by  local  taxation.  Ip  another  city 
it  may  deem  a  night  school  necessary.  If 
so.  It  has  the  power  to  require  that  city  to 
maintain  one.  See,  also,  as  to  the  extent  of 
the  powers  of  the  Legislature  in  directing 
the  assessment  of  taxes  for  public  purposes. 
Cooley  on  Taxation  (2d  Ed.)  p.  119,  Gush- 
ing V.  Inhs.  of  Newburyport,  10  Mete.  (Mass.) 
611 ;  Freeland  v.  Hastings,  10  Allen  (Mass.) 
570;  Prince  v.  Crocker,  166  Mass.  347,  44 
N.  E.  446,  32  L.  R.  A.  610;  School  DlsL  v. 
Prentiss,  66  N.  H.  145,  19  Atl.  1090;  Call  v. 
Chadbourne,  46  Me.  206. 

It  should  be  added  that  in  all  these  states 
whose  decisions  have  been  cited  the  Legisla- 
ture has  no  broader  powers  under  their  re- 
spective Constitutions  than  has  our  Legisla- 
ture under  the  Constitution  of  Maine. 

The  power  to  impose  a  burden  upon  n  par- 
ticular town  for  a  public  purpose  thus  resid- 
ing in  the  Legislature,  the  provisions  of 
section  8  of  article  9  of  the  Constitution  as 
to  equality  of  apportionment  and  assessment 
are  fully  complied  with  in  the  levy  under 
consideration,  because  all  the  property  lu 
the  particular  town  is  assessed  at  a  uniform 
rate  for  the  support  of  the  schools  of  that 
town,  and  the  schools  of  that  town  receive 
all  the  benefits  therefrom.  So  long  as  all 
the  property  in  town  A.  is  assessed  at  the 
same  rate  for  the  maintenance  of  schools  iu 
town  A.,  and  all  the  property  In  town  B.,  for 
the  maintenance  of  schools  in  town  B.,  the 
provision  of  the  Constitution  as  to  equality 
of  taxation  is  not  violated  even  though  the 
local  rate  prescribed  by  the  Legislature  lu 
town  A.  differs  from  that  prescribed  in 
town  B. 

[13,14]  6.  Finally,  does  this  act  violate 
the  fourteenth  amendment  of  the  federal 
Constitution,  which  declares:  "Nor  shall  any 
state  deny  any  person  within  Its  Jurlsdlc- 
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tton  the- equal  protection  of  the  laws"?  A 
single  word  is  sufiiclent  on  this  branch  of 
the  case.  The  object  of  this  amendment  is 
to  prohibit  discriminatory  legislatioir,  as 
the  hawkers  and  peddlers  license  law,  chap- 
ter 298  of  the  Public  Laws  of  1889,  State 
T.  Montgomery,  94  Me.  192,  47  Atl.  1C5,  80 
Am.  St.  Rep.  386.  Same,  chapter  277,  Pub. 
Laws  1901,  State  v.  Mitchell,  97  Me.  66,  53 
Atl.  aS7,  94  Am.  St.  Rep.  481.  But  if  all 
persons  subjected  to  the  law  in  question 
are  treated  alike,  under  like  circumstances 
and  conditions,  both  in  the  privileges  con- 
ferred and  tn  the  liabilities  imposed,  there 
is  no  violation  of  this  amendment.  Leavitt 
V.  Railway  Co.,  90  Me.  153,  37  Atl.  886,  38 
L.  R.  A.  152;  State  v.  Leavitt,  105  Me.  76, 
72  Atl.  875,  26  L.  R.  A.  (N.  S.)  799.  "The 
provision  in  the  fourteenth  amendment  that 
no  state  shall  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  lawd 
was  not  intended  to  prevent  a  state  from 
adjusting  its  system  of  taxation  In  all  prop- 
er and  reasonable  ways."  Bell's  Gap  R.  R. 
V.  Pennsylvania,  134  U.  S.  232,  10  Sup.  Ct. 
533,  33  L.  Ed.  892. 

Our  conclu^on  therefore  is  that  chapter 
177  of  the  Public  Laws  of  1909  violates 
neither  the  state  nor  the  federal  Constitu- 
tion, and  the  entry  must  therefore  be: 

Bill  dismissed,  with  costs. 


KINSBY   et   al.   t.   LOCOMOBILE   CO.   OF 
AMERICA. 

(Supreme   Court   of   Pennsylvania.      Feb.    19, 
1912.) 

Negligence    <t    134*)— Unguabdbd   Eleva- 
tor Shaft— BvinENCE. 

Where  there  was  evidence  that  plaintiff 
was  a  chauffeur  in  the  employ  of  a  customer 
of  the  garaee,  of  which  defendant  was  the 
owner,  that  he  was  lawfully  on  the  premises, 
and  without  negligence  on  his  part  he  fell 
down  an  elevator  shaft  which  defendant  bad 
negligently  left  unguarded,  a  verdict  for  plain- 
tiff was  justified. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  H  207-270,  272,  273;  Dec.  Dig.  | 
134.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Sherman  Kinsey,  by  his  father 
and  next  friend,  and  John  H.  Kinsey,  against 
the  Locomobile  Company  of  America.  Judg- 
ment for  plaintUts,  and  defendant  appeals. 
Affirmed. 

On  motion  for  judgment  for  defendant 
n.  o.  V.  Carr,  J.,  filed  the  following  opinion: 

"The  defendant's  motion  for  judgment  non 
obstante  veredicto  presents  two  questions — 
the  duty  which  the  defendant  owed  the 
plaintiff,  and  the  degree  of  care  which  the 
plaintiff,  Sherman,  exercised  at  the  time  of 
the  accident. 

"The  plaintiffs  contend  that  Sherman,  who 
was  injured,  was  on  the  premises  of  the  de- 
fendant for  the  puri>08e  of  his  employment 


as  chanffenr  for  Dr.  Stewart,  and  that  while 
working  on  the  second  floor  of  the  building  he 
was  engaged  in  his  lawful  employment,  and 
that  it  was  a  question  of  fact  for  the  Jury 
to  determine  whether  he  was  there  by  vir- 
tue of  an  Implied  invitation  from  the  de- 
fendant, and  that,  if  so,  it  was  the  duty  of 
the  defendant  to  keep  the  premises  In  a  rea- 
sonably safe  condition  so  that  he  might  not 
be  exposed  to  injury.  The  defendant  claims 
that  Sherman  was  upon  Its  premises  as  a  li- 
censee merely,  and  that  therefore  It  owed 
him  no  duty  except  not  to  willfully  injure 
him,  or  negligently  permit  him  to  enconnter 
hidden  peril.  The  determination  of  the  re- 
spective rights  and  duties  of  the  parties  de- 
pends in  the  first  place  upon  the  fact  of 
employment  as  chauffeur  of  Sherman  by  Dr. 
Stewart,  and,  in  turn,  his  rights  and  those 
of  his  chauffeur  to  the  use  of  the  second 
floor  of  the  building,  and  the  degree  of  care 
thereby  owing  to  Sherman  from  the  defeud- 
ant 

"The  defendant  is  an  owner  and  pro- 
prietor of  a  public  garage  for  the  storlag 
and  repairing  for  pay  of  automobiles,  sitnat- 
ed  on  the  east  side  of  Broad  street  between 
Race  and  Vine  streets,  and  extending  east- 
ward to  Watts  street  The  building  consists 
of  a  basement  and  three  stories.  In  the 
basement  the  automobiles  were  washed  and 
polished.  The  first  fioor  was  used  as  a  sales- 
room, and  its  rear  opened  upon  Watts  street 
An  elevator  was  operated  for  carrying  anto- 
mobiles  to  the  several  floors,  on  the  third 
of  which  was  a  repair  shop,  and  the  second 
of  which  was  used  for  storage  purposes. 

"The  contract  of  storage  between  Dr. 
Stewart  and  the  defendant  does  not  appear 
in  evidence.  It  was  offered  by  neither  side. 
Sufficient  evidence,  however,  appears  in  the 
case  to  support  the  finding  of  the  jury  that 
Sherman  was  In  fact  employed  as  chauffeur 
by  Dr.  Stewart,  who,  in  turn,  had  storage 
rights  with  the  defendant.  If  such  rights 
did  not  exist,  the  proof  was  readUy  at  the 
defendant's  command.  No  effort  was  made 
to  disprove  It  by  testimony.  Sufficient  proof 
also  appears  to  support  the  jury's  finding 
that  Sherman  was  in  the  employ  as  chauf- 
feur of  Dr.  Stewart,  whose  automobile  was 
upon  storage  with  the  defendant  on  the  se<^ 
ond  floor  of  its  building.  The  defendant 
did  not  show  rules  and  regulations  betweai 
it  and  Dr.  Stewart,  the  employer  of  the 
chauffeur,  which  forbade  the  use  of  the  sec- 
ond floor  by  Sherman  upon  the  evening  in 
question.  In  fact,  his  presence  there  and  his 
use  of  the  place  was  known  to  and  apparent- 
ly  acquiesced  in  by  the  employes  of  the  de- 
fendant in  charge  upon  the  afternoon  and 
evening  of  the  accident  The  evidence,  there- 
fore, supports  the  finding  of  the  jury  that 
Sherman,  being  upon  the  premises,  was  more 
than  a  mere  licensee. 

"The  principle  of  law  which  controls  this 
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case  is  that  one  who  raalntatns  a  building 
for  the  purpose  of  trade  or  doing  business 
■with  other  persons,  no  matter  what  the  busi- 
ness Is,  Is  bound  to  use  reasonable  care  in 
keeping  the  premises  safe.  Kay  v.  Railroad 
Co.,  65  Pa.  269,  3  Am.  Rep.  628;  McKee  v. 
Bidwell,  74  Pa.  218;  Connelly  t.  Faith  Co., 
100  Pa.  553,  42  Atl.  1024;  Beid  v.  Unck,  206 
Pa.  10»,  55  AU.  840. 

"The  averment  of  the  statement  is  that 
the  defendant  liept  and  maintained  the  ele- 
vator shaft  in  a  negligent  condition,  without 
safeguards,  railings,  or  lights,  so  that  Sher- 
man, who  was  not  in  the  employ  of  the  de- 
fendant, but  who  was  lawfully  about  the 
second  floor  of  the  building,  fell  through 
the  shaft  while  using  due  care  in  leaving 
the  building.  Sufficient  evidence  appears  on 
the  record  to  show,  as  the  jury  have  found, 
that  the  averments  of  negligence  were  well 
founded,  and  that  the  second  floor  of  the 
building  was  not  properly  lighted,  nor  the 
elevator  shaft  properly  guarded  to  the  rea- 
sonably careful  degree,  which  was  owing 
from  the  defendant  under  the  circumstances. 

"The  Jury  having  found  by  their  verdict 
that  Sherman  was  uiwn  the  second  floor  of 
the  building,  not  as  a  mere  licensee,  but 
upon  the  implied  invitation  arising  from  the 
relation  of  Dr.  Stewart,  the  owner  of  the 
automobile,  and  the  defendant,  the  question 
•of  Sherman's  contributory  negligence  was 
necessarily  submitted  to  the  Jury  also,  and 
from  the  testimony  produced  upon  both 
sides,  and  upon  the  record,  the  finding  of  the 
jury  upon  this  point  Is  also  warranted.  Nor 
•do  we  find  that  the  verdict  Is  grossly  Inade- 
quate. 

"The  plaintiff's  motion  for  a  new  trial  is 
refused;  and  the  defendant's  motion  for 
judgment  non  obstante  veredicto  is  also  re- 
fused." 

Argued  before  BROWN,  ME.STREZAT,  EL- 
KIN,  STEWART,  and  MOSCHZISKEB,  JJ. 

W.  W.  Smlthers  and  H.  A.  Talbot,  for 
appellant.  William  T.  Connor  and  John  B. 
K.  Scott,  for  appellees. 

PER  CURIAM.  This  judgment  is  affirmed 
on  the  opinion  of  the  court  below  refusing 
a  new  trial  and  judgment  for  the  defendant 
Don  obstante  veredicto. 


In  re  CENTENNIAL  AND  MEMORIAL 

ASSN   OV  VALLEY  FORGE. 

Appeal  of  STAGER. 

(Sapreme  Court  of  Pennsylvania.    Feb.  28, 
1912.) 

1.  Ghabities  (I  48*)— Dissolution  of  Asso- 
ciation— DI8TBIBUTI0^  of  Funds. 

The  Centennial  and  Memorial  Association 
of  Valley  Forge,  incorporated  under  Act  April 
-i9,  1874  (P.  a.  78),  to  purchase,  improve,  and 
preserve  the  lands  and  improvements  tbereon 
occupied  by  General  George  Washington  at 
^'ul1ey  Forge,  and  maintain  them  as  a  memorial 
parte,  was  engaged  in  a  public  work,  and  its 


funds,  derived  partly  from  general  contribu- 
tions and  partly  from  payments  by  the  state  in 
iMindemnation  proceedings  under  Valley  Forge 
I'arlc  Act  of  April  7,  1005  (P.  L.  117),  were 
|)rfvperly  awarded  on  the  formal  dissolution  of 
the  association  to  commissioners  of  the  Valley 
Kiirge  Parlf,  appoiuted  under  Act  May  30,  1893 
(P.  L.  183),  to  perpetuate  the  site  on  which 
the  Continental  army  under  Gen.  George 
Washington  was  encamped  in  winter  quarters 
at  Valley  Forge. 

[Ed.  Note. — For  other  cases,  sec  Charities, 
Cent.  Dig.  {§  78,  81,  104,  100;  Dec.  Dig.  S 
48.*] 

2.  Chabities  (I  1*)—Natuke— Definition. 

In  a  legal  sense,  a  charity  is  a  gift  ap- 
plied consistently  with  existing  laws  for  the 
benefit  of  an  indefinite  number  of  persons  by 
bringing  their  minds  or  hearts  under  the  influ- 
ence of  education  or  religion,  by  relieving  their 
bodies  from  disease,  suffering,  or  constraint, 
by  assisting  them  to  estoblisli  themselves  in 
life,  or  by  erecting  or  maintaining  public  build- 
ings or  works,  or  otherwise  lessening  the  bur- 
dens of  government. 

[Ed.  Note.— For  other  cases,  see  Charltiea, 
Cent.  Dig.  i  1;   Dec.  Dig.  §  1.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1074-1088;   vol.  8,  p.  7600.] 

3.  Chabities  (§  39*)— Chabitable  Associa- 
tions—Shabes  OF  Stock. 

That  the  Centennial  and  Memorial  Asso- 
ciation of  Valley  Forge  had  issued  so-called 
shares  of  stock  which  lacked  the  essential  fea- 
tures of  shares  of  stock,  since  they  gave  the 
owners  no  rights  to  dividends  and  contemplated 
no  rights  to  share  In  the  property,  did  not  af- 
fect the  public  character  of  the  association's 
work  and  funds. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  f  100;   Dec.  Dig.  f  39.*] 

4.  Chabities   (|  48*)— Charitable  Associa- 
tions—Dissolution— Bights  OF  DONOBS. 

On  dissolution  of  a  charitable  association, 
its  property  does  not  revert  to  the  donors,  nor 
is  it  to  be  divided  among  the  members  of  the 
association,  but  mast  be  appropriated  to  the 
purposes  most  nearly  akin  to  the  intent  of  the 
donors  under  the  court's  direction. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent.  Dig.  {§  78,  81,  104,  IOC;  Dec.  Dig.  { 
4a*] 

Appeal  from  Court  of  Common  Pleas, 
Montgdmery  County. 

In  the  matter  of  the  audit  of  the  account 
of  the  Centennial  and  Memorial  Association 
of  Valley  Forge.  From  an  order  dismissing 
exceptions  to  the  report  of  W.  F.  Dannehow- 
er,  Esq.,  Auditor,  Henry  J.  Stager,  individu- 
ally and  as  trustee,  agpeals.    Affirmed. 

Argued  before  FELL,  C.  J.,  and  BBOWN, 
POTTER,  STEWART,  and  MOSCHZISKEB, 
JJ. 

James  H.  Wolfe,  for  appellant.  Samuel 
W.  Pennypacker,  Richmond  L.  Jones,  and  J. 
P.  Hale  Jenkins,  for  appellee. 

MOSCHZISKEB,  3.  [1]  The  Centennial 
and  Memorial  Association  of  Valley  Forge 
having  been  formally  dissolved,  the  question 
is  raised  as  to  the  proper  distribution  of  its 
assets;  and  this  depends  upon  whether  or 
not  the  association  was  a  public  charity. 
The  fund  consists  of  moneys  in  the  treasury 
of  the  corporation  paid  into  court  after  its 
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dissolution.  The  association  was  a  corpora- 
tion of  tlie  first  class  created  by  a  decree  of 
.tbe  court  of  common  pleas  of  Montgomery 
county  July  5,  1878,  under  Act  April  29,  1874 
(P.  L.  73);  the  charter  purpose  being  "to 
purchase,  improve  and  preserve  the  lands 
and  improvements  thereon  occupied  by  Gen- 
eral George  Washington  at  Valley  Forge,  and 
maintain  them  as  a  memorial  park  for  all 
time  to  come."  Certificates  of  stock  at  the 
nominal  value  of  $1  per  share  were  issued  to 
tbe  extent  of  about  7,600  shares,  and  5,000  of 
these  are  held  by  the  appellant  as  trustee  for 
and  the  representative  of  the  Patriotic  Order 
Sons  of  America,  a  patriotic  fraternal  bene- 
ficial association.  In  1886  there  was  a  mort- 
gage for  13,000  upon  the  property,  and  tbe 
Patriotic  Order  through  appeals  to  Its  mem- 
bers raised  enough  money  to  pay  off  this  in- 
cumbrance. Tbe  mortgage  was  not  purchas- 
ed and  kept  alive,  but  paid  off  and  satisfied 
of  record.  At  that  time,  and  in  consideration 
of  the  money  contributed  for  that  purpose, 
tbe  certificates  were  issued  for  tbe  shares 
represented  by  the  appellant  By  the  act  of 
April  13,  1887  (P.  L.  62),  tbe  state  appropriat- 
ed to  the  Centennial  and  Memorial  Associa- 
tion $5,000  "for  tbe  Improvement,  extension 
and  preservation"  of  the  lands  and  buildings 
occupied  by  Washington  as  his  headquarters 
at  Valley  Forge,  and  this  sum  was  expended 
In  the  purchase  of  additional  grounds  and 
Improvements.  By  the  act  of  May  30,  1893 
(P.  L.  183),  the  commonwealth  appointed  a 
commission  (the  appellee)  "for  tbe  purpose  of 
perpetuating  and  preserving  tbe  site  on 
which  the  Continental  army  under  General 
George  Washington  was  encamped  in  winter 
quarters  at  Valley  Forge,"  and  directed  the 
lands  and  entrenchments  to  be  secured  and 
laid  out,  preserved  and  maintained  forever 
as  a  public  place  or  park  by  the  name  of 
"Valley  Forge."  By  act  of  April  7,  1905  (P. 
L.  117),  tbe  commonwealth  was  given  au- 
thority to  secure  the  "Headquarters"  by  the 
exercise  of  the  right  of  eminent  domain, 
which  they  did  in  that  year,  and  the  fund  In 
question  arose  primarily  from  the  award 
made  to  the  Centennial  and  Memorial  Asso- 
ciation in  this  condemnation  proceeding. 
Subsequently,  upon  its  petition  to  the  court 
of  common  pleas  of  Montgomery  county,  the 
association  was  formally  dissolved  by  decree 
dated  May  2,  1910.  Thereafter  the  court  ap- 
pointed tbe  Commissioners  of  Valley  Forge 
trustees,  and  by  a  decree  dated  October  31, 
1911,  directed  tbe  fund  to  be  paid  over  to  such 
trustees  to  carry  out  the  objects  and  purpos- 
es of  tbe  charitable  use  for  which  the  prop- 
erty of  the  lately  dissolved  association  had 
been  held,  in  accordance  with  tbe  trust  de- 
clared in  tbe  charter  of  that  corporation,  as 
before  stated.  It  Is  from  this  decree  that  the 
present  appeal  is  taken.  Tbe  appellant  is  tbe 
only  subscriber  to  the  fund  who  asks  that 
the  money  be  paid  over  to  tbe  stockholders 
for  their  individual  purposes.    lie  is  a  trus- 


tee, and  therefore  properly  feels  that  for  his 
own  protection,  and  that  of  those  be  repre- 
sents, the  questions  raised  ought  to  be  de- 
termined by  this  court.  The  act  of  April  9. 
1856  (P.  L.  293),  under  which  tbe  Centennial 
and  Memorial  Association  was  dissolved,  di- 
rects that  "no  property  devoted  to  religious, 
literary  or  charitable  uses,  sball  be  diverted 
from  the  objects  for  which  they  were  given  or 
granted."  The  act  of  April  '26,  1855  (P.  L. 
328),  provides  that  "no  disposition  of  prop- 
erty hereafter  made  for  any  •  •  •  char- 
itable use  shall  fail  for  want  of  a  trustee," 
and  the  act  of  May  9,  1889  (P.  L.  173),  pro- 
vides that  no  such  public  trust  or  "charitable 
use  sball  fail  for  want  of  a  trustee,  •  •  • 
but  it  shall  be  the  duty  of  any  court  having 
equity  Jurisdiction  in  the  proper  county  to 
supply  a  trustee."  The  decree  of  the  court 
below  was  in  pursuance  of  these  statutes, 
and  tbe  question  is,  Was  the  Gentennhil  and 
Memorial  Association  of  Valley  Forge  a  pu!i- 
lic  charity  whose  charter  created  a  trust 
which  it  was  the  duty  of  the  court  to  main- 
tain by  the  appointment  of  a  new  trustee  to 
hold  tbe  trust  fund  after  tbe  dissolution  of 
that  corporation? 

[2]  As  well  stated  in  the  opinion  of  tbe 
learned  court  below :  "The  attempt  to  formu- 
late a  definition  that  la  so  specific  as  to  cover 
every  public  charity  is  sure  to  prove  a 
failure.  Charitable .  uses  take  such  varied 
forms  that  a  specific  enumeration  of  tbe 
classes  or  objects  is  necessarily  defective. 
The  scope  of  a  charitable  use  is  well  deftne.l 
in  Perry  on  Trusts  cited  in  Ould  v.  Wash- 
ington Hospital,  95  tr.  S.  303,  24  L.  Ed.  430: 
'A  charitable  use,  where  neither  law  nor 
public  policy  forbids,  may  be  applied  to  al- 
most anything  that  tends  to  promote  tbe 
well-doing  and  well-being  of  social  man.'  In 
Episcopal  Academy  v.  Philadelphia.  150  Pa. 
565.  25  Atl.  55,  this  court  said:  'Whatever 
is  gratuitously  done  or  given,  in  relief  of  the 
public  burdens  or  advancement  of  tbe  public 
good,  Is  a  public  charity.  In  every  such 
case  as  tbe  public  is  the  beneficiary,  tbe  char- 
ity is  a  public  charity.'  •  •  • "  In  Fire 
Ins.  Patrol  v.  Boyd,  120  Pa.  624,  15  Atl.  5Sl, 
1  L.  R.  A.  417,  6  Am.  St.  Rep.  745,  we  said : 
"A  charity  in  legal  sense  may  be  more  fully 
defined  as  a  gift  to  be  applied  consistently 
with  existing  laws  for  the  benefit  of  an  in- 
definite number  of  persons,  either  by  bring- 
ing their  minds  or  hearts  under  the  In- 
fiuence  of  education  or  religion,  by  relieving 
their  bodies  from  disease,  suffering  or  con- 
straint, by  assisting  them  to  establish  them- 
selves in  life,  or  by  erecting  or  maintaiulng 
public  building  or  works,  or  otherwise  les- 
sening the  burdens  of  government" 

We  feel  that  tbe  Centennial  and  Memorial 
Association  of  Valley  Forge  was  engaged  in 
a  public  work,  and  that  the  moneys  given 
to  it  were  In  relief  of  a  burden  that  mlitbt 
I>roi)erly  have  been  assumed  by  tbe  public. 
Its  charter  purpose  comprehended  a  public 
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charity,  and  tbe  formal  public  notice  of  the 
application  for  sucb  cbarter  declared  tbe 
purpose  of  tbe  association  to  be  "to  purchase, 
hold  and  Improve  tbe  Washington  Headquar- 
ters at  Valley  Forge  and  lands  adjacent 
thereto  and  appropriate  them  to  historical 
and  humane  purposes."  There  was  no  pro- 
vision In  the  charter  or  by-laws  of  the  as- 
sociation loolflng  to  pecuniary  returns  to  Its 
members,  and  no  dividends  were  ever  i»ald  or 
contemplated.  In  fact,  the  appellant  testi- 
fied that  it  was  never  expected  that  any 
moneys  would  be  divided  among  the  stoclc- 
holders,  and  that  the  object  was  to  main- 
tain tbe  "Headquarters"  as  a  memorial.  Tbe 
general  public  were  invited  to  the  grounds 
and  the  "Headquarters."  Admission  to  tbe 
former  was  free,  but  a  fee  of  10  cents  was 
charged  for  admission  to  the  latter,  and  the 
money  so  received  was  applied  to  the  ex- 
pense of  a  caretalkcr. 

[3]  Willie  tbe  certificates  Isstied  were  call- 
ed "stock,"  they  lacked  Its  essential  features, 
except  that  the  holders  were  entitled  to 
elect  directors,  and  they  appear  really  to 
have  been  intended  as  certificates  that  tbe 
holders  had  contributed  for  the  purposes  of 
tbe  charity.  They  were  engraved  with  some 
artistic  skill,  and  contained  a  picture  of  the 
"Headquarters,"  avowedly  so  that  they  might 
be  framed  and  bung  np  as  a  testimonial  ex- 
pressive of  the  patriotic  impulses  of  the  con- 
tributors. In  Neller  v.  Kelley,  08  Pa.  403, 
Mr.  Justice  Sharswood  thus  defines  "stock": 
"A  share  of  stock  is  an  Incorporeal  intangible 
thing.  It  Is  a  right  to  a  certain  proportion 
of  the  capital  stock  of  a  corporation,  never 
realized  except  upon  the  dissolution  and 
winding  np  of  the  corporation,  with  a  right 
to  receive  in  the  meantime  such  profits  as 
may  be  made  and  declared  In  the  shape  of 
dividends."  The  so-called  stock  In  this  case 
had  none  of  these  attributes.  It  was  more 
like  the  stock  in  Donohugh'a  Appeal,  86 
Pa.  306.  There  tbe  control  of  a  library  vest- 
ed in  stocldiolders  who  were  annual  contribu- 
tors and  who  elected  a  board  of  directors. 
The  stock  was  issued  for  flO  per  share,  and 
was  worth  $23  in  the  market.  Tbe  receipts 
of  the  library  were  applied  to  its  mainte- 
nance. Tbe  public  were  permitted  to  use  the 
books  gratuitously  within  the  library  build- 
ings, but  a  small  payment  was  required  for 
the  privilege  of  taking  them  out;  the  stock- 
holders alone  being  permitted  to  do  so  with- 
out charge.  The  court  held  that  the  essen- 
tial feature  was  that  the  enterprise  was 
"open  to  the  indefinite  public,"  and  that  this 
marked  It  as  a  public  charity.  In  the  present 
case  tbe  affairs  of  the  Memorial  Association 
were  managed  in  the  same  way  by  tbe  stock- 
holders through  a  bo^rd  of  directors  elected 
by  them.  The  funds  raised  by  contributions 
and  admission  fees  were  applied  exclusively 
to  the  expenses  of  the  association.  In  the 
I>onohugb  Case  the  library  made  a  small 
charge  to  any  of  the  general  public  who  took 


out  books,  and  here  the  association  made  a 
like  charge  for  admission  to  the  headquar- 
ters. While  each  of  these  corporations  is- 
sued to  contributors  certificates  which  they 
called  stock,  yet  in  both  Instances  the  ob- 
ject was  to  found  a  public  charity.  In  the 
present  case  the  purchase  of  a  controlling 
number  of  shares  by  the  order  represented 
by  the  appellant  could  in  no  way  affect  the 
charitable  character  of  the  Memorial  Associa- 
tion, and  the  weight  of  the  evidence  is  that 
these  purchases  were  made  from  patriotic 
reasons,  without  any  expectation  of  return; 
the  contributors  knowing  that  they  were 
simply  aiding  a  worthy  public  cause.  The 
maintenance  of  this  historic  property  "for  all 
time  to  come"  as  a  public  memorial  of  one 
of  tbe  most  important  events  in  the  great 
struggle  which  gave  birth  to  our  nation  can 
well  be  termed  a  public  duty;  and  that  it 
has  since  been  so  regarded  by  the  Common- 
wealth is  shown  by  the  act  of  May  30,  1893. 
supra,  and  its  supplements. 

The  facts  should  not  be  overlooked  that 
the  $6,000  appropriated  by  the  state  were 
expended  by  the  association  in  the  purchase 
of  grounds  and  improvements,  that  a  large 
proportion  of  the  funds  to  be  distributed 
came  indirectly  from  this  source,  and  that 
one  of  the  avowed  purposes  of  this  appro- 
priation was  the  "preservation  of  the  lands 
and  buildings  occupied  by  General  George 
Washington  as  his  Headquarters  at  Valley 
Forge."  We  have  declared :  "A  public  char- 
ity is  but  a  trust  and  is  bound  to  apply  its 
funds  in  furtherance  of  the  charity  and  not 
otherwise."    Fire  Ins.  Patrol  v,  Boyd,  supra. 

[4]  "On  dissolution  tbe  property  of  a  chari- 
table association  does  not  revert  to  the  do- 
nors nor  may  it  be  divided  among  the  mem- 
bers of  the  association,  but  it  should  be  ap- 
propriated to  the  purposes  most  nearly  akin 
to  the  intent  of  the  donors  under  the  direc- 
tion of  the  court"  6  Cyc  977.  By  the  act 
of  March  30,  1911  (P.  L.  28),  the  commis- 
sioners of  Valley  Forge  Park  were  expressly 
authorized  and  empowered  to  accept  in  trust 
"any  fund  heretofore  or  hereafter  created 
for  tbe  benefit  or  improvement  of  Valley 
Forge  Park  or  any  part  thereof,  by  deed,  be- 
quest, devise,  grant,  decree  or  otherwise." 
We  entertain  no  doubt  of  the  right  of  the 
court  to  appoint  the  commissioners  of  Valley 
Forge  Park  as  trustees  to  bold  the  present 
fimd,  and  we  are  equally  convinced  of  the 
propriety  of  that  action.  But  at  the  same 
time  we  feel  that  the  appellant,  in  raising 
the  questions  which  we  have  determined, 
merely  performed  bis  duty  as  trustee  for 
others  who  unselfishly  and  patriotically  con- 
tributed to  maintain  an  historic  property  for 
all  the  people  at  a  time  when  help  for  that 
purpose  was  sorely  needed,  and  that  he 
should  not  be  fixed  with  the  costs. 

The  assignments  of  error  are  overruled, 
and  the  decree  of  the  court  below  is  affirmed, 
the  costs  to  be  paid  out  of  the  fund. 
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In  re  JONES'  ESTATE. 

Appeal  of  NBAU 

(Supreme  Court  of  Pennsylvania.     Feb.  6, 
1012.) 

Wills  (|  S16*)  —  Pbobate  — Devisavit  Vel 

NoN— tiNDUE  Influence. 

An  issue  devisavit  vel  non  will  be  refused 
where  testatrix  was  shown  to  be  of  sound 
mind  and  the  will  was  written  from  her  per- 
sonal instructions,  that  the  contestant,  a 
daughter,  had  angered  her  mother  by  her  mar- 
riage and  by  placing  stoclt  in  a  corporation 
which  the  family  controlled  in  her  husband's 
name,  and  the  beneficiaries  in  no  wajr  influ- 
enced their  mother  against  the  contestant 

[Ed.  Note.— For  other  cases,  see  WUls,  Cent. 
Dig.  {{  742-749;   Dec.  Dig,  |  316.*] 

Appeal  from  Orphans'  Court,  Philadelphia 
County. 

In  the  matter  of  the  estate  of  Elizabeth 
D.  Jones.  Appeal  of  Bertha  W.  Neal  from 
decree  dismissing  appeal  from  register  of 
wills.     Affirmed. 

Anderson,  J.,  filed  the  following  opinion  In 
the  court  below: 

"A  careful  consideration  of  this  appeal 
does  not  convince  the  judge  sitting  at  pre- 
liminary hearing  that  there  has  been  pre- 
sented eTideuce  sufficient  to  warrant  the 
granting  of  an  issue.  The  Issue  was  prayed 
for  on  two  grounds:  First,  lack  of  testa- 
mentary capacity;  and,  secondly,  undue  In- 
fluence. 

"As  to  the  first  ground,  there  Is  absolute- 
ly no  evidence  upon  which  an  issue  could 
be  granted.  The  evidence  disclosed  the  testa- 
trix to  have  been  a  woman  of  clear  mind ; 
and  the  testimony  of  the  physician  who  at- 
tended her,  the  lawyer  who  drafted  the  will, 
the  nurse  who  was  called  in  after  the  draft- 
ing of  the  win,  and  every  one  who  came  in 
contact  with  the  testatrix,  including  the 
daughters  whose  shares  were  put  in  trust, 
fails  to  show  the  slightest  impairment  of 
mind  If  there  was  any  impairment  at  all 
until  long  after  the  making  of  the  will. 

"As  to  the  other  ground,  there  is  no  testi- 
mony to  show  that  any  influence  had  been 
exerted  upon  the  mind  of  the  testatrix  to 
procure  the  making  of  the  will.  The  scriv- 
ener, a  reputable  member  of  the  bar,  testi- 
fied that  he  was  asked  to  call  upon  the  tes- 
tatrix by  one  of  her  daughters  to  see  about 
drafting  her  will,  the  first  suggestion  of 
which  was  the  announcement  to  the  testa- 
trix in  the  presence  of  some  of  her  daugh- 
ters by  her  attending  physician  that  she  had 
better  have  her  affairs  fixed  up.  The  scriv- 
ener called  at  the  house,  and,  after  examin- 
ing the  testatrix  as  to  her  affairs,  she  told 
him  how  she  wanted  her  will  made,  and  he 
drew  It  as  she  had  dictated  it,  she  making 
but  one  change,  in  that  she,  at  his  solicita- 
tion. Increased  the  legacy  to  the  daughter 
who  Is  now  complaining  from  $5  to  $100. 
She  gave  the  residue  of  her  estate,  after  a 
gift  of  $10,000  to  the  single  daughters,  to  be 


equally  divided  among  her  children,  except- 
ing the  daughter  who  now  contests,  the 
shares  of  two  of  them  to  be  held  in  tru-t 
with  the  remainder  to  their  children,  and  in 
default  of  children  remainder  to  the  other 
daughters,  excepting  the  contestant. 

"Under  the  circumstances  of  the  ttimtty 
as  described  by  the  evidence  the  will  was  a 
natural  one.  The  daughter  who  was  cut  off 
it  was  shown  by  the  evidence  had  angered 
the  mother,  first,  by  a  marriage  to  which 
she  was,  justly  or  unjustly,  (^iposed.  beiDK 
prejudiced  against  her  husband.  And,  as 
said  in  Cauffman  v.  Long,  82  Pa.  72,  and 
reiterated  in  Morgan's  Estate,  219  Pa.  355. 
68  Atl.  953,  one  has  a  right  to  his  prejudicefi. 
She  was  still  further  estranged  from  her 
daughter  by  the  act  of  the  latter,  who  bad 
placed  her  stock  in  the  Home  Made  Bread 
Company,  a  corporation  owned  by  the  moth- 
er and  her  daughters  and  conducted  by 
them.  In  her  husband's  name.  That  the 
daughter  realized  that  her  mother  was  in- 
censed by  these  acts  is  shown  by  her  letter 
to  her  mother  a  letter  most  credituMe  ti> 
the  daughter,  In  which  she  seeks  recourilia- 
tion  with  her.  The  gift  also  of  a  speciil 
legacy  by  testatrix  to  her  single  daughter  is 
the  natural  desire  of  a  mother  to  add  to 
the  sliare  of  one,  who  had  not,  as  her  mar- 
ried daughters  had,  some  one  to  protect  and 
earn  a  living  for  her;  and  the  gifts  in  trust 
were  fully  explained  by  the  fact  that  one 
daughter  had  already  jeopardized  her  In- 
terest in  her  father's  estate  which  the  moth- 
er was  compelled  to  save,  and  that  the  other 
daughter's  husband  was  distasteful  to  the 
mother  and  had  estranged  the  family  by  let- 
ters written  to  them  by  bis  attorney. 

"But,  be  that  as  it  may,  it  was  the  wilt 
of  the  decedent,  dictated  by  her,  and  as 
shown  by  the  evidence,  without  a  single  sug- 
gestion on  the  part  of  those  benefited  by  it. 
The  mere  fact  that  they  were  daughters  «f 
the  testatrix,  attended  to  the  business  and 
lived  in  the  house  with  her,  raises  no  pre- 
sumption against  them.  Herster  v.  Herster. 
122  Pa.  239,  16  Atl.  342,  9  Am.  St  Rep.  83. 
As  was  said  by  Mr.  Justice  Clark  in  that 
case:  'Undue  Influence  of  that  kind  which 
will  affect  the  provisions  of  a  testament 
must  be  such  as  subjugates  the  mind  of  the 
testator  to  the  will  of  the  person  operating 
upon  it ;  and,  in  order  to  establish  this,  proof 
must  be  made  of  some  fraud  practiced,  some 
threats  or  misrepresentations  made,  some 
undue  flattery,  or  some  physical  or  moral 
coercion  employed,  so  as  to  destroy  free 
agency  in  the  testator;  and  these  Inferences 
must  be  proved  to  have  operated  as  a  pies- 
ent  constraint  at  the  very  time  of  makhig 
the  will.' 

"Judging  the  present  case  by  that  stand- 
ard, there  is  absolutely  no  testimony  to  show 
any  undue  influence.  It  is  a  case  which,  if 
a  jury  should  find  against  the  will,  the  trial 
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judge  would  be  constrained  to  aet  aside  tbe 
verdict,  and  for  that  reason  no  issue  can 
be  granted. 

"The  appeal  Is  dismissed." 

Argued  before  FELL,  O.  J.,  and  BROWN, 
MESTREZAT,  STEWART,  and  MOSCH- 
ZISKER,  J  J. 

Y.  Gilpin  Robinson,  John  G.  Kaufman, 
and  George  Henderson,  for  appellant.  Hamp- 
ton L.  Carson,  for  appellee. 

PER  CURIAM.  The  order  appealed  from 
is  affirmed  on  the  opinion  of  Judge  Ander- 
son refusing  an  Issne. 


In  re  PULASKI  AVE. 

Appeal  of  E;MIL  WAHL  MFG.  CO. 

(Supreme  Court   of   PeoDsylvania.     Feb.   19, 
1912.) 

1.  iMcNICIFAL       COBFORATIONS        (§       402*)    — 

SxBEETS— Vacation— Actions  by  Abutting 

Owners. 

Where  the  proper  authorities  in  a  city  of 
the  first  class  adopt  and  confirm  a  new  plan 
of  streets,  omitting  therefrom  a  previously  ex- 
istini;  street,  such  confirmation  operates  as  an 
immediate  vacation  of  the  street  omitted,  and 
limitations  begin  to  run  at  once  against  land- 
owners injured  thereby. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  If  969-981;  Dec. 
Dig.  i  402.»] 

2.  AssTomatNTS  (I  M*)  —  Bioht  to  Dau- 

AOES. 

The  right  of  an  assignee  of  damages  re- 
sulting from  the  vacation  of  a  street  can  rise 
no  higher  than  that  of  his  assignor. 

[Ed,  Note.— For  other  cases,  see  Assign - 
ments.  Cent.  Dig.  H  1(B!-165;  Dec.  Dig.  { 
94.»] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Petition  for  the  appointment  of  viewers  In 
the  matter  of  Pulaski  Avenue.  From  an  or- 
der quashing  the  petition,  tbe  Emll  Wahl 
Manufacturing  Company  appeals.     Affirmed. 

Argued  before  BROWN,  MESTREZAT, 
POTTER,  BLKIN,  and  MOSCHZISKER,  JJ. 

Theodore  F.  Jenlclns  and  William  W. 
Staake,  for  appellant.  Abraham  M.  Beitler, 
and  Edward  Hopkinson,  Jr.,  for  appellee. 

PER  CURIAM.  On  June  22, 1905,  this  ap- 
pellant filed  Its  petition  In  the  court  of  quar- 
ter sessions  of  Philadelphia  county,  asking 
for  the  appointment  of  viewers  to  assess 
damages  which  it  alleged  had  resulted  to  it 
from  tlie  vacation  of  Pulaski  avenue.  Tliat 
petition  was  quashed,  and,  on  the  petitioner's 
appeal  to  the  superior  court,  the  action  of 
the  court  below  was  affirmed? 

[1]  Tbe  first  reason  given  for  affirming  it 
was  that,  as  Pulaski  avenue,  between  Ruff- 
ner  street  and  Roberts  avenue,  had  been 
omitted  from  a  new  plan  of  streets  adopted 
by  tlie  board  of  surveyors  on  June  3,  1S95, 
that  portion  of  the  avenue  had  been  absolute- 
ly vacated  from  the  time  of  the  adoption  of 


the  new  plan,  and  the  statute  of  limitations 
barred  any  claim  for  damages  made  more 
than  six  years  after  the  vacation.  Pulaski 
Avenue,  33  Pa.  Super.  Ct  108.  On  August 
10,  1909,  the  appellant  filed  in  the  common 
pleas  the  petition  now  before  us.  It  sets 
forth  substantially  the  facts  that  appeared  In 
its  quashed  petition  In  tbe  quarter  sessions, 
and  was  filed  for  the  same  purpose.  It  was 
quashed  because  the  court  of  common  pleas 
was  of  opinion  that  the  controlling  questions 
Involved  had  been  passed  upon  by  the  Supe- 
rior Court  adversely  to  tbe  petitioner  in  its 
appeal  from  the  order  of  the  court  of  quarter 
sessions  quashing  its  petition  filed  in  1905. 

[2]  Though  the  appellant  may  not  have 
been  the  party  legally  entitled  in  1905  to  re- 
ceive damages,  if  any  were  recoverable,  for 
tbe  vacation  of  Pulaski  avenue,  its  right  now 
can  rise  no  higher  than  that  of  its  assignors 
then,  and.  In  the  proceeding  then  Instituted 
by  It  against  the  city  of  Philadelphia,  it  was 
definitely  ruled  by  the  Superior  Court  that 
a  claim  made  by  any  one  in  1905  for  the  first 
time  for  damages  resulting  from  the  vacation 
of  Pulaski  avenue  was  too  late.  From  this 
ruling  of  the  Superior  Court,  to  which  tbe 
appellant  had  appealed,  it  took  no  appeal, 
and  the  law  as  announced  by  that  court  be- 
came, as  to  the  parties  In  that  proceeding — 
who  are  tbe  same  In  this — the  law  in  the  con- 
troversy between  them,  and  the  learned  court 
below  correctly  so  held.  Bolton  v.  Hey,  168 
Pa.  418,  31  Aa  1097;  Pulaski  Avenue,  220 
Pa.  276,  69  Atl.  749.  Interest  relpubllcte  ut 
sit  finis  lltium. 

Appeal  dismissed,  with  costs. 


In  re  NIXON'S  ESTATE. 

(Supreme   Court  of  Pennsylvania.     Feb.   12, 
1912.) 

1.  Tkusts   (J  162*)— Tenube  of  Trttstebs— 
Right  to  Withdbaw. 

An  elderly  trustee  who  has  acted  as  such 
for  more  than  20  years,  on  filing  an  account 
and  having  it  duly  audited  and  the  fund  award- 
ed to  his  cotrustees,  who  are  competent  per- 
sons, is  entitled  to  withdraw  from  the  trust, 
notwithstanding  objections  by  the  cestui  que 
trust  on  tbe  ground  that  be  is  the  president 
of  a  corporation  whose  stock  is  largeo^  owned 
by  the  trust  estate  and  by  tbe  trustee,  that  he 
has  a  right  to  purchase  the  stock  of  the  es- 
tate, and  that  there  are  pending  for  the  con- 
sideration of  the  stockholders  propositions  ei- 
ther to  liquidate  the  company,  or  to  sell  all  of 
its  stock,  or  to  sell  most  of  its  property. 

[Ed    Note.— For    other    cases,    see    Trusts, 
Cent.  Dig.  ||  212,  213;    Dec.  Dig.  |  162.*] 

2.  Trusts    (§  162*)— Tentjbk  of  Tbustebs— 
Right  to  Withdraw. 

As  a  general  rule,  a  trustee  may  relieve 
himself  from  the  liabilities  arising  from  a 
trust  relation  by  Bubmitting  the  administra- 
tion of  the  trust  to  the  jurisdiction  of  the 
court. 

[Eld.    Note.— For    other    cases,    see    Trusts, 
Cent.  Dig.  {$  212,  213;    Dec.  Dig.  §  162.*] 
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Appeal  from  Orphans*  Court,  Philadelphia 
County. 

In  the  matter  of  the  aetate  of  Martin  Nix- 
on,  deceased.  From  a  decree  dismissing  a  pe- 
tition for  discharge  of  trustee,  William  H. 
Nixon  appeals.  Reversed,  petition  reinstat- 
ed, and  record  remitted. 

Argued  before  BROWN,  MBSTREZAT, 
POTTER.  ELKIN,  and  MOSOHZISKER,  JJ. 

Theodore  F.  Jenkins,  for  appellant  E.  B. 
Martin,  for  appellees. 

ELKIN,  J.  [1]  By  his  will  executed  Feb- 
ruary 14,  A.  D.  1880,  Martin  Nixon,  now  de- 
ceased, appointed  William  H.  Nixon,  appel- 
'  lant  here,  one  of  bis  three  executors.  The 
testator  died  in  1888,  and  his  estate  was  duly 
administered.  The  account  of  the  executors 
filed  In  1889  was  confirmed  absolutely,  and 
the  balance  shown  to  be  in  their  hands  was 
awarded  to  them  as  trustees  under  the  will. 
From  that  time  to  the  present  the  trust  es- 
tate has  been  controlled  and  managed  ei- 
ther by  the  original  trustees  or  by  their  suc- 
cessors duly  appointed.  Appellant  has  served 
continuously  In  the  trust  relation  from  the 
time  the  estate  was  awarded  to  the  trustees 
until  the  present  In  1911  the  trustees  filed 
their  account  with  notice  to  the  parties  in 
interest  that  upon  its  confirmation  appellant 
would  apply  for  his  discharge  as  trustee. 
The  account  was  audited  and  the  balance 
awarded  to  the  two  cotrustees  of  appellant 
to  hold  under  the  trusts  of  the  will.  In  ac- 
cordance with  his  notice  of  withdrawal,  ap- 
pellant then  filed  bis  petition  asking  for  a 
discharge.  The  cotrustees  and  all  of  the 
parties  in  Interest  except  the  two  appellees, 
by  consents  in  writing,  filed  of  record,  agreed 
to  the  discharge.  Appellees  object  to  the  dis- 
charge on  the  ground  that  the  business  of  the 
testator's  paper  company  has  reached  a  crit- 
ical period  In  that  there  are  three  proposi- 
tions pending  concerning  it — one  to  liquidate, 
another  to  sell  most  of  the  property,  still  an- 
other to  sell  all  the  stock — and  that  appel- 
lant Is  president  of  the  company,  executor 
and  trustee  of  the  estate,  private  owner  of 
stock,  and  trustee  of  stock  belonging  to  the 
estate,  which  he  has  the  privilege  of  voting 
and  buying,  but  which  he  does  not  yet  own. 
For  these  reasons  it  Is  earnestly  contended 
be  should  not  be  discharged.  The  learned 
court  below  took  this  view  of  the  situation, 
and  in  refusing  to  discharge  him  entered  the 
following  decree:  "The  petition  is  dismiss- 
ed, with  leave  to  the  petitioner  to  renew  hU 
application  when  the  present  negotiations 
have  been  concluded,  or,  if  they  fall,  within 
a  reasonable  time."  The  reason  given  for  re- 
fusing to  discharge  the  trustee  was  that  the 
proper  time  had  not  arrived  for  him  to  re- 
tire. We  cannot  accept  this  view  of  the  situ- 
ation. Almost  every  objection  made  to  his 
discharge  is  a  reason  why  be  should  be  dis- 


charged. If  appellees  were  in  court  asking 
for  bis  removal  upon  the  grounds  now  in- 
sisted upon  as  reasons  for  preventing  bis 
discharge,  they  would  in  all  probability  pre- 
vail. His  duties  as  a  trustee  and  his  in- 
terests as  an  individual  may  be  at  variance, 
indeed  this  is  the  inference  to  be  drawn 
from  the  facts  averred  in  the  supplemental 
answer,  and.  If  so.  It  would  seem  to  be  to 
the  common  Interest  of  all  parties  to  have 
the  trust  relation  terminated.  The  remain- 
ing trustees  can  then  act  solely  and  alone 
for  the  best  interests  of  the  trust  estate 
without  any  complication  in  the  performance 
of  their  duties  by  reason  of  being  affiliated 
In  its  management  with  one  having  an  ad- 
verse interest  But  aside  from  all  such 
considerations,  appellant  Is  clearly  within 
his  legal  rights  in  asking  for  a  discharge, 
and  no  sufficient  reason  has  been  given  to 
warrant  a  refusal  of  his  request 

[2]  The  general  rule  is  that  a  trustee  may 
relieve  himself  from  the  liabilities  arising 
from  a  trust  relation  by  submitting  the  ad- 
ministration of  the  trust  to  the  jurisdiction 
of  the  court.  In  our  state  the  right  of  t 
trustee  to  be  discharged  is  reoognlzed  by 
statutes  which  provide  the  method  of  pro- 
cedure. Appellant  has  complied  with  tbe 
statutory  requirements,  and  has  done  every- 
thing that  the  law  requires  to  be  done  ante- 
cedently to  the  asking  of  a  discharge.  There 
may  be,  and  no  doubt  there  are,  cases  in 
which  a  court  would  be  justified  in  refusing 
a  discharge,  as  where  there  has  not  been 
an  accounting,  or  where  the  trustee  on  ac- 
count of  benefits  accruing  to  himself  had  un- 
dertaken to  do  certain  things,  or  for  other 
sufficient  reasons,  the  time  had  not  arrived 
for  the  termination  of  the  trust  relation. 
But  we  see  nothing  of  this  character  in  ttie 
present  case- 
There  is  nothing  In  this  record  to  Indicate 
that  the  remaining  trustees  are  not  fully 
competent  to  manage  the  trust  estate,  or 
that  tbey  are  unwilling  to  do  so.  The  trust 
estate  will  be  as  safe  in  their  hands  as  it 
was  in  the  hands  of  those  who  preceded 
them  In  its  management.  The  argument 
that  the  cestuis  que  tmstent  will  lose  some 
advantage  if  the  trustee  be  discharged  li 
without  merit.  The  discharge  will  bi  no 
way  affect  other  proceedings  said  to  be 
pending  in  which  the  attempt  is  being  made 
to  Inquire  into  former  adjudications  relatin'.- 
to  the  trust  estate.  Whatever  legal  rights 
the  parties  have  In  those  proceedings  may  be 
asserted  without  reference  to  what  is  done 
In  the  case  at  bar.  Upon  the  record  hen* 
presented,  appellant  is  entitled  to  his  dis- 
charge as  trustee,  and  this  la  all  we  decide. 
Decree  reversed,  petition  reinstated,  and 
record  remitted  for  the  purpose  of  having  a 
decree  entered  In  accordance  with  the  views 
herein  expressed,  costs  of  this  appeal  to  be 
paid  by  appellees. 
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STATE  ▼.  LOCKMAN. 

(Supreme  Court  of  New  Jersey.    June  8, 
1912.) 

(Byllaiu*  ly  the'  Court.) 

1.  Elections  (J  314*) —Offenses  Against 
Election  Laws  —  Statutoky  Pbovision  — 
"Public  Officeb." 

A  judge  of  election  is  a  public  officer  un- 
der "An  act  to  regulate  elections"  (Revision 
of  1898;  0.  S.  p.  2073),  upon  whom  a  duty  is 
imposed,  and  the  depositing  by  him  of  a  ballot, 
in  the  ballot  box,  of  a  voter  who  has  been 
challenged,  before  the  board  had  by  a  majority 
vote  decided  to  receive  such  ballot,  makes  him 
guilty  of  a  misdemeanor  under  section  197 
(C.  S.  p.  2137). 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent.  Dig.  §{  340,  341;    Dec.  Dig.  {  314.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  8,  pp.  7772,  7773.] 

2.  Criminal  Law  (f  1037*)— Wbit  of  Ebbob 
— ^Pbesentino  Objections  in  Tbial  Coubt 
— Abgument  of  Counsel. 

A  judgment  will  not  be  reversed  for  al- 
leged error  in  the  address  of  counsel  to  the 
jury,  wherein  he  exceeds  the  limit  of  right  and 
propriety,  where  there  is  not  prompt  objection 
thereto  by  interrnption  of  counsel  at  the  time 
the  injurious  comments  are   made. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f|  1691,  2645;  Dec.  Dig.  { 
1037.*] 

3.  Cbiuinal  Law  (§  1036*)— Wbit  of  Ebbob 
— Pbesentiho  Questions  in  Tbial  Coubt 
— Striking  Out  Evidence. 

Where  evidence  in  a  criminal  case,  review- 
ed only  under  the  136th  section  of  the  Criminal 
Procedure  Act  (2  Comp.  St  1010,  p.  1863)  is 
stricken  out  without  objection  on  the  part  of 
the  defendant,  a  judgment  against  the  defend- 
ant will  not  be  reversed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ft  2639-2641;  Dec  Dig.  | 
1036.»] 

Error  to  CSonrt  of  Quarter  Sessions,  Cam- 
den County. 

WUllam  Lockman  was  convicted  of  viola- 
tion of  the  Election  Law,  and  brings  error. 
Affirmed  and  remitted  for  Imposition  of  sen- 
tence. 

Argued  November  term,  1911,  before  GUM- 
MERE,    C.    J.,   and    SWAYZB    and    VOOR- 

hee:s,  jj. 

Harry  C.  Kramer,  Albert  S.  Woodruff,  and 
Floyd  H.  Bradley,  all  of  Camden,  and  Robert 
H.  McCarter,  of  Newark,  for  plaintiff  In  er- 
ror. Henry  8.  Scovel,  Prosecutor  of  the 
Pleas,  and  Charles  A.  Wolverton,  Asst  Pros- 
ecutor, both  of  Camden,  for  the  State. 

VOORHEES,  J.  The  indictment  under 
wfalcb  the  defendant  was  convicted  In  this 
case  contains  nine  counts.  The  first  four 
charge  that  the  defendant,  a  Judge  of  the 
board  of  registry  and  election  of  the  First 
election  district  of  the  Fifth  ward  of  Cam- 
den, at  the  general  election  In  November, 
1910,  knowing  that  a  person  was  not  quali- 
fied to  vote,  unlawfully  and  knowingly  receiv- 
ed and  deposited  his  ballot  In  the  ballot  box 
as    such   Judge,   knowing   that   the  election 


board  had  not  decided  to  receive  the  ballot. 
These  first  four  counts  differ  merely  In  par- 
ticularizing the  disqualifying  facts.  The 
fifth,  sixth,  seventh,  eighth,  and  ninth  counts 
all  charge  the  defendant  with  unlawfully  and 
knowingly  aiding,  counseling,  and  assisting 
Lewis  Baker  unlawfully  and  fraudulently  to 
rote. .  In  each  of  the  counts,  the  charge  Is 
that  a  certain  person  alleging  himself  to  be 
one  Lewis  Baker  presented  himself  to  vote. 
The  Judge  charged:  "Gentlemen:  There  are 
really  two  charges  in  this  case  for  you  to  try. 
The  first  is  practically  that  this  defendant 
received  a  vote  of  a  man  named  Lewis  Baker 
or  Lewis  Baker,  Jr.,  being  an  illegal  voter  in 
the  precinct  and  ward  in  which  he  was  Judge 
of  election.  The  other  charge  Is  that  he  put 
a  vote  in  the  box,  in  the  ballot  box,  when 
the  board  stood  two  to  two.  Yon  should 
keep  those  two  charges  distinct  In  your 
minds,  and  you  can  convict  on  both  or  ac- 
quit on  both,  or  convict  on  one  and  ac- 
quit on  the  other."  On  the  first  charge,  the 
defendant  was  found  "not  guilty"  by  the 
Jury,  and,  on  the  second  charge,  be  was 
found  "guilty."  Under  instructions  of  the 
court,  this  verdict  was  reframed  as  follows : 
"Not  guilty  as  to  first  charge — Lewis  Baker, 
Jr.,  being  an  illegal  voter.  Guilty  as  to  sec- 
ond charge  of  receiving  vote  of  Lewis  Baker, 
Jrt,  when  the  vote  of  the  board  stood  two 
to  two."  No  objection  has  been  made  to  the 
molding  of  the  verdict,  or  to  the  form  into 
which  it  has  been  recast 

We  therefore  concern  ourselves  entirely 
with  the  charge  ui>on  which  the  defendant 
was  convicted.  The  point  first  argued  Is  that 
it  was  error  to  permit  the  state  to  inquire 
Into  the  acts  of  the  person  who  called  him- 
self Lewis  Baker,  Jr.,  because  the  Indict- 
ment charged  that  the  alleged  Illegal  voter 
presented  himself  to  vote  on  the  name  of 
Lewis  Baker,  without  the  addition  of  the 
suflBx  "Sr."  or  "Jr."  This  subject  has  been 
treated  in  State  v.  Lewis,  S3  Atl.  692,  decid- 
ed at  this  present  term,  and  Is  governed 
thereby.  The  objection  most  therefore  be 
overruled. 

[1]  The  principal  point  made  by  the  plain- 
tiff in  error  may  be  thus  epitomized:  The 
indictment  charges :  That  the  defendant  "did 
unlawfully,  willfully,  fraudulently,  and 
knowingly  receive  and  deposit  in  the  ballot 
box  •  •  *  the  ballot  then  and  there  of- 
fered to  him  *  *  •  as  Judge,  •  •  • 
well  knowing  that  the  board  of  registry 
•  •  •  had  not  decided  to  receive  said  bal- 
lot," etc.  That  such  acts  are  not  specifical- 
ly by  statute  declared  to  be  a  crime.  That 
it  Is  only  by  reference  to  sections  68  (C.  S. 
p.  2099),  75  (C.  S.  p.  2101),  and  80  (C.  S.  p. 
2103)  of  the  Election  Law,  in  connection  with 
the  197th  section  (C.  S.  p.  2137),  reading  as 
follows:  "Every  public  officer  upon  whom 
any  duty  is  imposed  by  this  act  who  will- 
fully or  negligently  violates  his  said  duty  or 


*For  otber  cases  aee  same  topic  and  section  NVMBKR  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep'r  indexes 
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who  neglects  or  willfully  omits  to  perform 
the  same,  shall  be  deemed  guilty  of  a  misde- 
meanor"— that  a  crime  can  be  pieced  out. 

The  charge  is  the  unlawful  depositing  of 
the  ballot,  knowing  that  the  board  had  not 
decided  to  receive  it.  Section  80  (G.  S.  p. 
2104)  provides  "that  in  no  case  shall  the 
ballot  be  deposited  by  such  Judge  until  the 
board  of  election  shall  have  decided  \o  re- 
ceive the  same."  A  violation  of  this  section 
is  an  offense.  A  custom  of  violating  the 
statute  will  not  excuse.  Section  76  (C.  S.  p. 
2101)  prescribes  the  form  of  question  to  be 
put  to  the  board  as  to  the  admission  of  the 
ballot.  It  is,  "Shall  this  voter's  ballot  be  re- 
ceived by  this  board?"  It  is  so  clear  that 
no  misunderstanding  can  arise.  It  is  obvi- 
ous that  a  tie  vote  is  not  a  decision  of  the 
board  to  receive  the  ballot.  The  defendant 
whose  duty  it  was  as  Judge  to  put  the  ques- 
tion cannot  plead  ignorance  of  the  facts  or 
of  the  law. 

A  Judge  of  election  is  a  public  officer,  un- 
der "An  act  to  regulate  elections"  (Bevision 
of  1898 ;  C.  S.  p.  2073),  upon  whom  a  duty 
is  Imposed,  and  the  depositing  by  him  of  a 
ballot,  in  the  ballot  box,  of  a  voter,  who  has 
been  challenged,  before  the  board  had  by  a 
majority  vote  decided  to  receive  such  ballot, 
makes  him  guilty  of  a  misdemeanor  under 
section  197  (C.  S.  p.  2137). 

[2]  The  prosecutor's  address  to  the  Jury 
is  said  to  have  exceeded  the  limit  of  fair 
comment  and  argument  upon  the  evidence. 
This  is  probably  so,  especially  in  Its  animad- 
versions upon  the  failure  of  the  defendant 
to  produce  Lewis  Baker  as  a  witness;  there 
being  nothing  to  show  that  be  could  have 
been  produced  by  the  defendant,  or  could 
not  have  been  produced  by  the  state.  But 
not  the  slightest  objection  appears  to  have 
been  offered  to  the  summing  up  while  It  was 
in  progress.  It  was  not  until,  after  the 
court  had  charged  the  Jury,  and  they  bad  re- 
tired to  consider  the  case,  that  objection  was 
made  to  it.  The  practice  has  been  to  inter- 
rupt counsel  when  he  exceeds  the  limit  of 
right  and  propriety  in  his'  address,  so  that 
any  Improper  impression  then  created  may 
be  eliminated,  and  counsel  may  be  prevent- 
ed in  continuing  to  transgress.  Such  was 
the  method  pursued  in  Hall  v.  United  States, 
150  U.  S.  76,  14  Sup.  Ct  22,  37  L.  Ed.  1003. 
See,  also.  State  v.  Parker,  infra,  decid- 
ed at  the  present  term  of  this  court  The 
Judgment  should  not  be  reversed  for  this 
cause. 

[3]  Annie  Baker  the  stepmother  of  Lewis 
Baker,  was  sworn  on  behalf  of  the  state,  and 
was  asked  to  describe  him,  which  she  did. 
She  further  stated  that  Baker  was  not,  to 
her  knowledge,  in  Camden,  on  election  day. 
Upon  cross-examination,  she  was  asked  the 
question,  "Yon  do  not  live  with  your  hus- 
band, do  you?"  and  answered,  "No,  sir." 
After  that  the  prosecutor  stated  that  the 
question  was  unfair  and  not  cross-examina- 


tion ;  that  there  had  been  no  cross-examina- 
tion as  to  Lewis  Baker,  Sr.,  whose  wife  tbe 
witness  was,  and  moved  to  strike  it  oat. 
which  was  done.  The  striking  out  of  tW 
evidence  la  assigned  as  cause  for  reversal. 
She  had  been  called  to  testify  about  ber 
stepson,  not  about  her  husband.  Inasmuch 
as  both  the  Bakers  registered  from  the  same 
place,  it  may  have  been  relevant  to  show 
that  the  witness,  not  living  with  lier  hQ<>- 
band  at  the  same  place  where  ber  stepson 
resided,  had  not  opportunity  to  observe  tbe 
whereabouts  of  the  latter  on  election  day. 
The  question  Is :  Did  the  striking  out  of  tlie 
testimony  result  in  manifest  wrong  and  In- 
jury to  the  defendant?  It  was  eliminated 
because  it  was  an  insult  to  the  witness.  No 
intimation  was  made  by  the  defendant  that 
It  should  remain  for  the  reasons  above  sug- 
gested, or  for  any  other  reason,  and  no  ob- 
jection or  opposition  to  the  action  of  the 
court,  in  striking  it  out,  was  Interposed.  We 
think,  in  view  of  what  occurred  at  the  trial 
the  defendant  has  not  suffered  wrong  or  in- 
Jury. 

The  Judgment  will  be  affirmed,  but,  being 
in  form  objectionable,  for  the  reasons  set 
forth  by  Mr.  Justice  Swayze,  in  State  v. 
Carrlgan,  82  Atl.  524,  the  record  wUl  be  re- 
mitted to  the  court  of  quarter  sessions,  to 
the  end  that  a  proi)er  sentence  may  be  im- 
posed by  that  court  upon  the  defendant 


STATE  ▼.  PARKER. 

(Supreme  Court  of  New  Jersey.    June  3, 
1912.) 

(SvUabut  by  the  Court.) 

1.  Elections     (S     321*) —Misconduct    of 
JunoES— Evidence. 

A  jud^e  of  election,  upon  an  indictment 
charging  him  with  illegally  depositing  a  ballot 
in  tbe  box,  before  the  election  board  had  voted 
to  receive  it,  cannot  question  the  status  of 
one  serving  as  a  member  of  such  board,  with- 
out objection,  and  with  apparent  authority,  and 
who  voted  against  the  reception  of  the  ballot. 
(Ed.  Note.— For  other  cases,  see  ESectiona, 
Cent  Dig.  §  348;    Dec.  Dig.  {  321.»] 

2.  Elections     (|     329*)  —  Mibconduci    or 
Judges— Evidence. 

The  court,  upon  an  indictment  against  • 
judge  of  election,  charging  him  with  illegally 
depositing  a  ballot  in  tbe  box  before  the  elec- 
tion board  had  voted  to  receive  it  refused  to 
allow  the  defendant  to  show  a  custom  of  tbe 
board  to  permit  a  voter  to  swear  in  his  vote 
where  the  board  was  evenly  divided.  BM 
proper. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  H  864-366;    Dec.  Dig.  i  329.*] 

8.  Criminai.  Law   ({  1037*)  —  Cohduct  of 

Jury. 

Where  counsel  in  addressing  the  jury 
transcend  the  proper  and  fair  comment  upon 
the  evidence,  the  complaining  party  should 
promptly  object;  otherwise  it  wiU  not  furnish 
ground  for  the  reversal  of  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Low,  Cent  Dig.  {f  1691.  2645;  Dec.  Dig.  f 
1037.*] 
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Error  to  Court  of  Quarter  Sessions,  Cam- 
den CoTmty. 

William  C.  Parker  was  conrlcted  of  Il- 
legal TotIng,  and  brings  error.   Affirmed. 

Argued  November  term,  1911,  before 
GUMMERB,  C.  J.,  and  SWAYZE  and  VOOR- 
HEES,  JJ. 

Harry  C.  Kramer,  Albert  S.  Woodruff,  and 
Floyd  H.  Bradley,  all  of  Oamden,  and  Robert 
H.  McCarter,  of  Newark,  for  plaintiff  in 
error.  Henry  S.  Scavel,  Prosecutor  of  the 
Pleas,  and  Cbarles  A.  Wolvertou,  Asst  Pros- 
ecutor, both  of  Camden,  for  the  State. 

VOORHEES,  J.    The  defendant,  William 
C.  Parker,  was  convicted  under  an  Indictment 
containing  nine  counts.    The  first  four  charge 
the  same  offense  that,  after  William  Jordan 
had  been  challenged,  the  defendant  placed 
his  ballot  in  the  box  before  the  board  had  by 
vote  decided  to  receive  it;   and  the  last  five 
counts,  that  the  defendant  unlawfully  aided 
and  assisted  Jordan  to  cast  his  ballot,  know- 
ing that  he   (Jordan)  was  not  qualified  to 
vote.    The  jury  returned  a  verdict  of  guilty. 
The  offense  took  place  at  the  election  held  in 
the  Sixth  district  of  the  Fifth  ward  of  the 
city  of  Camden.    There  was  evidence  to  show 
that  Jordan  was  registered  from  323  Cherry 
street.    In  the  afternoon  of  election  day,  a 
person  representing  himself  to  be  Jordan  of- 
fered his  vote.    One  of  the  election  officers 
asked  him  his  residence,  and  he  replied  232 
Cherry  street.    He  was  ttien  told  that  he  was 
in  the  wrong  prednct,  and  would  have  to 
go   to  another  precinct     Some  one  in  the 
crowd  standing  about  then  called  out,  "You 
mean  323   Cherry  street,"  and  Jordan,  ac- 
cordingly, changed  the  number  of  his  resi- 
dence which  brought  it  in  the  precinct  where 
he   was  attempting  to  vote.     He  was  then 
questioned  as  to  the  length  of  residence  at 
that    place,   and   said,    "From    six    to   eight 
months."     It  was  stated  to  him  that  there 
were  six  other  voters  registered  from  that 
house,  and  was  asked  if  he  could  give  the 
names  of  any  of  them,  and  be  said,  "No." 
The  election  oflScer  then  said,  he  was  not 
willing  to  accept  his  ballot  until  the  board 
ordered  It     This  officer  and  his  colleague 
voted  not  to  accept  the  ballot  and  the  other 
two  members  of  the  board  voted  to  accept 
it.     The  defendant,  who  was  judge  of  the 
election,  thereupon  deposited  the  ballot  not- 
withstanding the  vote  was  a  tie  and  protest 
by  the  other  two  members  of  the  board  was 
made.      There   was   evidence,    also,   that   a 
committee  of  the  Camden  Bar  Association 
had  before  that  visited  the  election  booth, 
and,    upon  leamtog  that  ballots  had  been 
deposited    when    the   board    stood    two    to 
two,   told  the  board  that  it  had  no  right 
to    do    80.     The   defendant    replied,    "that 
with   a   protest  he  wouldn't  put  no  ballot 
In  nnlesB  some  one  had  vouched  for  bim." 
He  then  said,  "Well,  yoii  can  give  advice, 
but  we  know  what  we  have  got  to  do."    And 


afterwards  stated:  "To  bell  with  the  Judge. 
I  will  take  my -medicine."  The  defense  was 
that  afterwards  the  other  members  of  the 
board  said,  "All  right" 

[1]  It  is  alleged  that  Albert  Neutze,  one  of 
the  members  of  the  board,  was  not  qualified 
to  vote,  because  not  a  member  of  the  board ; 
but  there  was  evidence  that  he  had  been  on 
November  6,  1910,  appointed  as  a  member 
by  the  county  board  of  elections  until  An- 
gust  31,  1911.  At  all  events,  he  was  a  de 
facto  officer  and  was  so  serving  and  signed 
the  returns.  No  objection  to  his  acting  all 
that  day  had  been  made,  and  it  does  not  lie 
In  the  mouth  of  the  defendant  to  deny  his 
status.  The  court  ruled  that  he  was  a  de 
facto  officer,  and  that  ruling  was  correct. 

It  Is  said  that  the  court  failed  to  point 
jut  to  the  jury  the  demarcation  between  the 
two  Issues  presented  at  the  trial;  that  is, 
that  the  court  gave  no  instructions  in  regard 
to  one  series  of  charges,  viz.,  the  aiding  and 
abetting  of  the  depositing  of  a  fraudulent 
vote,  but  confined  his  charge  altogether  to 
the  defendant's  violation  of  the  law  as  judge 
of  election,  in  depositing  the  ballot  before 
the  election  board  had  authorized  it.  There 
was  no  request  made  to  him  to  do  so.  Error 
can  be  assigned  only  upon  instructions  ac- 
tually given  by  the  court  to  the  jury  or  upon 
refusals  to  give  instructions  upon  request, 
and  this  is  so  whether  the  case  Is  reviewed  by 
a  strict  bill  of  exceptions,  or  under  the  136th 
section  of  the  Criminal  Procedure  Act  (2 
Comp.  St  1910,  p.  1863).  State  v.  Leo,  80  N. 
J.  Law,  21,  77  Atl.  523. 

[2]  It  is  next  asserted  that  the  court  erred . 
in  refusing  to  allow  the  defendant  to  show  a 
custom  of  the  election  board  to  permit  a  voter 
to  swear  in  his  vote  where  the  board  was 
evenly  divided.  A  witness  for  the  state  was 
asked  on  cross-examination  whether,  during 
the  two  years  he  had  served  on  the  board, 
he  had  reported  to  anybody  that  practice 
that  had  grown  up  in  this  manner.  This  was 
not  cross-examination.  It  was  improper  tes- 
timony, and  a  custom  contrary  to  the  law, 
is  no  justification  for  Its  violation. 

It  is  said  that  this  was  permissible  to  go 
to  the  jury  to  negative  any  willful  intent  on 
the  part  of  the  defendant  But  the  defend- 
ant had,  on  that  day,  been  warned  by  the 
Bar  Association  not  to  do  this  thing;  and 
had  been  told  that  it  was  a  violation  of  the 
law,  and  he  replied  substantially  that  al- 
though he  knew  the  law  and  its  force,  be 
yet  would  do  it  and  take  his  medicine.  He 
did  not  then  pretend  to  rely  upon  custom, 
and  if  he  had,  having  been  Instructed  that 
the  custom  was  violative  of  law,  he  cannot 
now  be  permitted  to  set  up  the  illegal  prac- 
tice.  There  was  no  error. 

The  next  point  made  Is  that  the  court  per- 
mitted the  state's  witness  to  testify  to  what 
occurred  after  the  offense  charged  had  been 
committed  to  the  effect  that  another  person 
came  in  and  voted  as  William  Jordan,  after 
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tbat  name  had  already  been  voted  upon,  and 
that  the  entire  board  accepted  this  vote. 
The  evidence  was  tbat  no  objection  had  been 
made  to  the  reception  of  this  vote,  by  any 
member  of  the  board.  It  seems  to  be  relevant 
evidence  to  charge  the  defendant ;  If  not,  it 
does  not  appear  tliat  there  was  manifest 
wrong  or  injury  done  to  the  defendant  by  Its 
admission. 

The  next  point  is  that  the  court  admitted 
the  registry  book,  notwithstanding  the  fact 
that  there  were  extraneous  memoranda  writ- 
ten opposite  the  names  of  several  of  the  vot- 
ers. These  memoranda  the  judge  covered 
up  by  pasting  slips  over  those  portions  of 
the  boolcs  where  they  had  been  written  in, 
and  ruled  them  out  No  allegation  was  made 
that  the  booli  had  t)een  otherwise  tampered 
with.  We  perceive  no  error  In  the  judicial 
action.  The  facts  concerning  the  taking  of 
the  book  from  the  county  clerk  appeared  in 
evidence,  and  it  became  the  province  of  the 
jury  to  determine  whether  the  book  had  been 
tampered  with  in  other  particulars.  There 
was  no  harmful  error. 

The  motion  made  to  direct  a  verdict  for 
acquittal  was  based  upon  the  fact  tbat  the 
two  election  officers  said,  "All  right,  put  the 
vote  in,"  and  that  the  board  contained  but 
three  members,  instead  of  four.  This,  how- 
ever, fails  to  take  into  consideration  the  oth- 
er counts  in  the  indictment,  and  also  that 
the  evidence  was  in  dispute  that  all  four 
members  of  the  board  assented,  which  with 
our  view  of  the  situation,  as  above  stated, 
that  there  were  four  members  in  the  board, 
are  sufflcient  reasons  why  the  court  should 
not  have  directed  a  verdict. 

[3]  The  next  point  made  is  as  to  the  pros- 
ecutor's argument  to  the  jury.  There  were 
no  exceptions  taken  to  this  at  the  time,  nor 
was  there  any  objection  made  to  it.  The  ob- 
jections taken  were  made  after  the  jury  liad 
retired  and  after  it  was  impossible  to  have 
checked  the  prosecutor.  Under  these  cir- 
cumstances. It  cannot  be  said  that  there  was 
denial  of  any  matter  resting  in  the  discretion 
of  the  court.  The  court  was  not  moved  to 
correct  any  statements.  State  v.  Lockman, 
83  Atl.  689. 

The  charge  that  the  jury  might  take  into 
consideration  the  evidence  Introduced  by  the 
defendant  of  his  good  character,  in  determin- 
ing whether  he  knowingly  and  willfully  did 
the  act,  was,  "If  that  evidence  convinces  you 
that  he  would  not  knowingly  and  willfully 
do  this  act.  you  must  give  him  the  benefit 
of  it."  This  is  perhaps  inaccurate,  but  is 
view  of  the  accuracy  of  the  Instruction  as 
to  reasonable  doubt,  and  as  the  case  comea 
here  under  the  136th  section  of  the  Criminal 
Procedure  Act  only,  we  do  not  think  it  did 
the  defendant  manifest  wrong  and  injury. 

What  took  place  in  the  polling  booth,  and 
the  statements  made  by  the  members  of  the 
Bar  Association,  were  properly  admitted  as 


bearing  upon  the  willfulness  of  the  defend- 
ant's act 

The  judgment  should  be  affirmed.  The 
form  of  the  judgment  Is  the  same  as  that 
reviewed  by  this  court  in  State  v.  Carrlaia, 
82  Atl.  524,  and.  under  the  authority  of  that 
case,  the  cause  must  be  remanded  to  the  trial 
court  for  the  imposition  of  a  proper  sentence: 


STATE  V.  LEWIS. 

(Supreme  Court  of  New  Jersey. 
1912.) 


June  13, 


(Syllahut  by  the  Court.) 

1.  Names  (J  4*)— Affixes. 

The  affixes  Sr.  and  Jr.  do  not  form  part 
of  a  name,  but  are  descriptive  merely;  bonoe 
in  legal  contemplation  tbeir  presence  or  ab- 
sence is  immaterial. 

[Bid.  Note. — For  other  cases,  see  Nam«i^ 
Cent.  Dig.  f  3;   Bee.  Dig.  §  4.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  5,  pp.  4657-4660.] 

2.  Witnesses  (§  323*)— Cross-Examix.vtio^t. 

It  lies  in  the  discretion  of  the  trial  court 
to  permit  a  party  to  cross-examine  his  own 
witness,  when  it  appears  that  such  witness  is 
unwilling  and  hostile,  and  the  party  offerinf 
such  witness  has  been  surprised  thereby. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  {  1096;   Dec.  Dig.  |  323.*] 
8.  CwMiwAi,  Law  (|  751*) —Twai,— With- 

DBAWAI.  OF  JOBOB. 

In  a  criminal  case,  the  court  has  power 
to  withdraw  a  juror,  but  this  action  rests  in 
the  sound  discretion  of  the  court  and  is  to  be 
exercised  only  in  very  extraordinary  and  strik- 
ing circumstances,  in  order  to  prevent  th« 
faUure  of  justice. 

[Ed.  Note.— For  other  cases,  see  Crinunal 
Law,  Dec.  Dig.  §  751.*] 

Error  to  Court  of  Quarts  Sessions,  Csiio- 
den  County. 

James  Lewis  was  convicted  of  a  violation 
of  the  election  laws,  and  brings  error.  Af- 
firmed. 

Argued  November  term,  1911,  before  Gl'M- 
MEUE,  C.  J.,  and  SWAYZE  and  VOOB- 
HEBS,  JJ. 

Harry  C.  Kramer,  Albert  S.  Woodruff,  and 
Floyd  H.  Bradley,  all  of  C!amden,  and  Robert 
H.  McCarter,  of  Newark,  for  plaintiff  iu  er- 
ror. Henry  S.  Scovel,  Prosecutor  of  the 
Pleas,  and  Charles  A.  Wolverton,  Asst  Pro.se- 
cutor,  both  ^f  Camden,  for  the  State. 

VOORHEES,  J.  The  defendant  was  tried 
and  convicted  upon  an  indictment  contain- 
ing five  counts,  the  first  two  charging  him 
with  knowingly  counseling,  procuring,  and 
advising  Lewis  Baker,  not  being  a  qualltied 
voter,  to  vote  on  the  8th  day  of  Noveml>er, 
at  an  election  at  the  First  election  district 
of  the  Fourth  ward  of  the  city  of  Camden, 
and  thereat  falsely  to  personate  Edward 
Ferat,  who  was  a  legal  voter,  and  duly  regis- 
tered, and  that  thereupon  Baker  did  unlaw- 
fully vote  at  said  election  as  though  he  was, 
and  as  being,  said'  Edward  Ferat,  and  ujtou 


*Far  other  cases  see  same  topic  and  sectloo  NUMBER  In  Dec.  Dig.  &  Am.  Dls.  Key  No.  Series*  Rep'r  Indexes 
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the  name  of  said  Ferat    Tbe  remaining  three 
counts  charge  that  the  defendant,  knowing 
that  Lewis  Baker  was  not  a  legal  voter  at 
said   election  district,   did  counsel  and  pro- 
cure said  Baker  to  vote  at  said  election  and 
in  said  district.    With  the  writ  of  error,  tJie  '■ 
entire  record  and  proceedings  had  upon  the 
trial    have  been   returned,  pursuant   to  the' 
136th    section    of   the   Criminal    Procedure  j 
Act 

The  testimony  showed:  That  there  wasj 
registered  from  the  home  of  defendant,  at ; 
I'Oo  Spruce  street,  a  man  named  Lewis  Bak- 
er; that  on  the  morning  of  election  day  a 
person  alleging  himself  to  be  Lewis  Baker 
presented  liimself  to  the  election  board  of  the 
First  precinct  of  the  Fifth  ward  and  of- 
fered to  vote  on  the  name  of  Lewis  Baker. 
He  was  challenged  on  the  ground  tliat  he 
was  not  such  person,  and  upon  being  ques- 
tioned was  told  by  the  defendant  In  this  case, 
who  was  a  policeman  in  the  city  of  Camden, 
tbat  he  need  not  answer  any  questions,  after 
which  defendant  vouched  for  him  as  being 
a  legal  voter,  and  he  voted.  Immediately 
after  he  voted,  he  left  tlie  booth,  followed  by 
tbe  defendant,  who  engaged  with  him  in  con- 
versation, daring  which,  as  some  of  the  tes- 
timony indicated,  the  defendant  told  him  to 
go  up  to  Golden's,  meaning  tbe  First  precinct 
of  tite  Fourth  ward,  where  Sergeant  Golden, 
another  policeman  and  Republican  worker, 
was  in  cliarge.  That  Immediately  after  such 
rouversation  the  defendant  and  the  alleged 
Ix>wis  Baker  went  in  the  direction  of  said 
Tourtb  ward  polling  place.  That,  after  go- 
ing some  distance,  the  defendant  left  Baker; 
the  latter  continuing  on  toward  the  voting 
place.  At  the  comer  of  Fifth  and  Arch 
.streets,  one  square  from  tbe  voting  place, 
tbe  voter  was  met  by  Sergeant  Qolden,  and 
talven  to  the  polling  place  of  the  Fourth 
w.Tvd,  and  upon  entering  It  he  gave  the  name 
of  Edward  Ferat,  who  was  registered  In  such 
election  district.  It  then  appeared:  That 
certain  young  men,  who  had  followed  him 
from  the  last  voting  place,  informed  the 
board  that  such  person  had  already  voted  in 
tbe  First  precinct  of  the  Fifth  ward.  That 
upon  giving  such  information  one  of  tbe 
young  men  was  attacked  by  Sergeant  Golden 
and  was  thrown  out  of  the  election  booth. 
Tbe  voter  was  then  challenged,  and  tbe  Dem- 
ocratic members  of  the  board  voted  against 
receiving  the  ballot,  the  Bepubllcan  members 
voting  in  favor  of  it,  and  the  vote,  notwith- 
standing such  objection,  was  placed  in  the 
box.  The  defense  was  that  the  person  who 
voted  in  tbe  First  precinct  of  the  Fifth  ward, 
and  for  whom  the  defendant  vouched,  was 
a  genuine  legal  voter,  and  was  the  Lewis 
Baker  who  was  registered  from  205  Spruce 
street,  and  tliat  defendant  had  had  nothing 
to  do  with  said  person  going  from  that  pre- 
cinct, where  he  first  voted,  to  the  last-men- 
tioned precinct  for  the  purpose  of  casting  an 
illegal  vote.    There  was  also  evidence  show- 


ing that  in  the  Fifth  ward  of  Camden,  Lewis 
Baker,  Sr.,  and  Lewis  Baker,  Jr.,  resided, 
being  father  and  son,  and  had  voted  in  that 
ward  for  several  years,  both  being  registered 
from  the  same  address  for  the  November 
election,  and  that  both  actually  voted  on  that 
day;  the  father  In  tbe  afternoon  and  the 
son  in  the  forenoon.  They  were  of  different 
appearance,  and  they  were  distinguished  by 
the  use  of  "junior"  and  "senior." 

The  charge  In  the  indictment  was  that  the 
defendant  counseled  Lewis  Baker  to  vote, 
without  describing  him  by  the  addition  of 
either  "Jr."  or  "Sr."  The  testimony  offered 
by  the  state,  and  which  was  objected  to  at 
the  trial,  concerned  the  acts  of  Liewls  Baker, 
Jr.  It  is  now  argued  that,  where  father  and 
son  bear  the  same  name,  the  use  of  that 
name  alone  without  suffix  will  prima  facie 
refer  to  the  father,  and  that  the  man  should 
have  been  described  in  the  indictment  ai> 
Lewis  Baker,  Jr.  Tbe  English  cases  are  to 
the  contrary.  3  Russell,  Crimes,  314,  315, 
citing  Rex  v.  Peace,  3  B.  &  A.  579;  Hodg- 
son's Case,  1  Lewis,  236;  Rex  v.  Bailey,  7 
C.  &  P.  264;  and  others.  See,  also,  Whar- 
ton's Criminal  Law,  §  249. 

[1]  The  cases  generally  hold  that  Sr.  and 
Jr.  form  no  part  of  the  name,  but  are  mere 
matter  of  description,  and  that  their  addi- 
tion to  or  omission  from  the  name  in  a  legal 
document  is  Immaterial  and  of  no  effect 
Am.  &  Eng.  Ency.  of  Law,  vol.  17,  p.  1036, 
and  vol.  21,  p.  310,  where  tbe  cases  are  col- 
lected. 

In  Johnson  y.  Ellison,  4  T.  B.  Mon.  (Ky.) 
526,  16  Am.  Dec.  163,  it  is  said:  "Junior  is 
no  part  of  the  name  of  a  man.  It  is  neither 
tbe  name  of  baptism,  nor  the  Qame  of  his 
family.  It  is  an  addition  to  distinguish  be- 
tween two  or  more  persons  bearing  tbe  same 
name.  Supposing  there  are  two  persons 
named  James  Wyatt,  usually  distinguished 
by  the  addition  of  'Sr.'  or  'Jr.,'  the  defendant 
has  made  the  note  to  one  of  them,  but  to 
which  the  note  on  its  face  does  not  certain- 
ly and  conclusively  designate.  To  which 
of  the  two  the.  note  was  in  truth  made  and 
delivered  is  a  question  of  fact.  It  rests  in 
averment.  •  •  ♦  It  is  a  question  of  iden- 
tity as  to  the  right  owner  of  the  note  which 
cannot  be  raised  upon  demurrer."  The  in- 
dictment having  named  Baker,  without  desig- 
nating whether  junior  or  senior  was  in- 
tended, evidence  was  admissible  as  to  tbe 
younger  man  identifying  lilm  as  the  person 
Intended. 

There  was  evidence  that  Baker  was  chal- 
lenged on  the  ground  of  his  name  and  of  his 
residence,  and  that  tbe  defendant  then  vouch- 
ed for  him,  stating  that  Baker  was  his  broth- 
er-in-law. The  reasons  assigned  for  re- 
versal upon  this  point  are  without  merit. 

A  series  of  objections  is  made  to  the  ad- 
mission of  evidence  concerning  alleged  ir- 
relevant and  immaterliil  facts  and  circum- 
stances.    The     first    Instance    particularly 
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pointed  out  regards  certain  answers  to  ques- 
tions put  to  the  witness  Hill,  one  of  the  elec- 
tion officers. 

A  young  boy,  after  Baker  had  been  vouch- 
ed for  by  the  defendant,  came  up  to  the  wit- 
ness Hill,  and  gave  him  some  Information, 
and  as  a  result  of  that  information  witness 
stated  that  he  gave  the  boy  certain  instruc- 
tions. Then  came  the  question,  "What  were 
those  instructions?"  This  was  objected  to, 
because  It  was  in  the  absence  of  the  defend- 
ant He  was  allowed  to  answer  that  he  "told 
the  boys  to  watch  Lewis  Baker,  where  be 
went,  and  that  the  boys  followed  him." 
It  is  clear  that  the  statement  to  the  boys 
has  not  caused  the  defendant  manifest  wrong 
and  injury  which  ia  necessary  to  cause  a  re- 
versal of  the  judgment 

The  next  objection  is  that  the  details  im- 
mediately preceding  the  deposit  of  the  bal- 
lot did  not  Indicate  a  counseling  by  the  de- 
fendant or  the  knowledge  by  him  of  Baker's 
disqualifications,  and  that  while  the  admis- 
sion of  testimony  that  at  the  time  that  Bak- 
er cast  his  vote,  he  was  challenged,  that  the 
defendant  vouched  for  bim  as  a  legal  voter, 
and  what  was  said  at  the  time  by  a  member 
of  the  election  board,  and  whether  the  vote 
was  received  without  protest  and  whether 
the  election  board  took  a  vote  to  receive  or 
reject  the  ballot  on  the  ground  on  which  it 
was  challenged,  as  well  as  the  incidents  oc- 
curring before  and  after  Baker  cast  bis  vote 
in  the  Fourth  ward,  are  admitted  to  be  cor- 
related Incidents,  but  without  probative  force, 
upon  the  real  issue,  viz.,  counseling  Baker 
to  vote. 

As  above  stated,  it  appeared  that  Baker 
had  voted  in  the  Fifth  ward,  notwithstand- 
ing a  challenge,  and  then  went  to  the  Fourth 
ward,  and  again  voted  there.  There  was 
evidence  from  which  the  inference  might  be 
drawn  that  the  defendant  advised  him  to  do 
so.  It  was  therefore  proper  to  prove  what 
took  place  at  each  poll,  touching  Baker's 
vote.  All  these  facts  had  a  bearing  upon  the 
knowledge  of  the  defendant  that  Baker  was 
not  a  legal  voter,  and  were  so-  related  to  the 
main  Issue  us  to  be  admissible  within  the 
discretion  of  the  court. 

[2]  The  only  witness  for  the  state  who 
could  connect  Baker  with  the  defendant  was 
a  young  man  named  Kenny.  His  evidence 
was  quite  uncertain,  and  it  was  evident  that 
he  was  a  hostile  witness  and  that  tht  prose- 
cutor had  been  surprised  by  his  testimony. 
The  prosecutor  was  thereupon  allowed  to 
cross-examine  him  regarding  statements 
which  the  witness  had  made  shortly  before 
the  trial.  This  was  a  matter  resting  in  the 
discretion  of  the  trial  court.  Notwithstand- 
ing the  remarks  of  the  prosecutor,  charging 
that  some  one  had  "gotten  next"  to  the  wit- 
ness, we  fail  to  find  that  legal  error  was 
committed. 

The  prosecutor,  however,  continued  this 
method  of   examination,   and  finally  asked 


the  witness  If  one  Gordon  had  not  told  the 
witness  "to  tell  his  father  that  he  (Gordou) 
had  a  job  for  him,  working  for  the  city,  and 
you  are  subpoenaed.  Why  can't  you  nuke 
this  a  little  easy?"  The  court  then  stopped 
Mie  prosecutor,  and  the  counsel  for  the  de- 
fendant said:  "I  pray  an  exception  to  tbat 
and  move  the  withdrawal  of  a  juror  by 
virtue  of  what  has  taken  place,  certahily  a 
most  improper  thing  for  an  officer  of  tbe 
law  to  undertake  to  make  evidence  of  a 
private  talk  between  himself  and  this  wit- 
ness in  justification  of  an  argument  be  is 
making  to  your  honor.  I  think  it  is  im- 
proper. The  Court :  No,  I  rule  that  out  Mr. 
Scovel.  Mr.  McGarter:  I  move  the  wilb- 
drawal  of  a  juror,  sir.  The  Court:  I  wUl 
not  let  you  withdraw  a  juror,  Mr.  McCar- 
ter.  (Whereupon  the  defendant,  by  his  couo- 
sel,  prays  a  bill  of  exceptions,  which  is  al- 
lowed and  sealed  accordingly.)  C.  V.  D.  Jo- 
line,  Judge.    [Seal.]" 

[3]  The  withdrawal  of  a  juror  seems  to 
be  within  the  discretion  of  the  court  and  the 
authorities  hold  that  in  a  civil  case,  it  ma; 
be  done  by  the  consent  of  the  parties,  or 
even  by  the  court  in  its  discretion;  that  In  a 
criminal  case,  also,  the  court  has  power  to 
withdraw  a  juror,  but  this  action  rests  la 
the  sound  discretion  of  the  court  in  order 
to  prevent  the  failure  of  justice.  U.  S.  t. 
CooUdge,  2  Gall.  364,  Fed.  Gas.  No.  14,858. 
Storey,  Circuit  Justice,  there  said:  "It  Is 
now  held  that  tbe  discretion  exists  in  all 
cases,'  but  is  to  be  exercised  only  in  very 
extraordinary  and-  striking  circnmstances. 
Were  It  otherwise,  the  most  unreasonable 
consequences  would  follow."  The  cases  on 
this  subject  are  collected  under  the  notes 
appended  to  Usborne  v.  Stephenson,  36  Or. 
328,  58  Pac.  1103,  48  L.  B.  .A.  432,  78  Aol 
St  Rep.  778. 

Now,  being  In  the  discretion  of  tbe  court, 
a  strict  bill  of  exceptions  will  not  lie  to  tbe 
refusal,  nor  can  it  be  availed  of  under  tbe 
136th  section  of  our  Criminal  Procedure 
Act,  unless  its  refusal  resulted  in  manifest 
wrong  and  injury  to  the  defendant,  and  it 
Is  evident  that  such  was  not  its  result 

After  the  jury  had  retired,  following  the 
charge  of  the  court,  an  objection  was  made 
by  the  defendant  in  the  following  form  to 
the  summing  up  to  the  jury  on  the  part  of 
the  State:  "I  want  to  note  that  I  consider 
the  remarks  of  the  prosecutor  In  regard  to 
a  system,  and  that  this  was  part  of  a  sys- 
tem, and  all  be  said  In  that  regard,  as  hn- 
proper.  If  there  is  any  error  to  be  had  from 
tbat  or  advantage  to  be  had  from  U,  I  want 
the  advantage  of  it."  This  subject  Is  con- 
trolled by  the  cases  of  State  v.  Loekman,  83 
Atl.  689,  and  State  v.  Parker,  83  AU.  690. 
decided  by  this  court  at  the  present  term, 
nnd  the  assignment  has  no  merit 

The  judgment  must  be  affirmed,  except  as 
to  form.  It  is  like  that  in  State  v.  Carri- 
gan,  82  AtL  524.    Following  tbe  procedure  in 
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tbat  case,  this  canse  will  be  sent  back  to 
the  trial  court,  to  the  end  that  a  proper 
sentence  may  be-  there  Imposed  upon  the  de- 
fendant 


CULLDM  V.  jCOLWELL. 

(Supreme  Court  of  Errors  of  Connecticut. 

June  13,  1012.) 

1.  Wills  (§  332*)— Pbobatb—Heabing  — In- 
structions—Burden  OF  Proof. 

In  a  jury  trial  on  the  issue  whether  a  will 
had  been  induced  by  undue  influence,  where 
there  was  no  evidence  upon  which  the  con- 
testant could  claim  tbat  the  case  came  within 
the  exception  to  the  rule  tbat  the  burden  of 
proving  undue  influence  was  on  the  party  al- 
leging it,  an  instruction  stating  the  exception 
to  the  rule  where  the  wUl  was  in  favor  of  the 
attorney  who  drew  it  or  of  any  person  occupy- 
ing a  clearly  analogous  position  of  trust,  with- 
out explaining  the  meaning  of  "analogous  posi- 
tion of  truBt,^'  was  applicable  to  the  facts  of 
the  case. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  785;  Dec.  Dig.  {  332.*] 

2.  TbJXL    (f  186*)— IWSTBDCTIONB— COMMKNT 

ON  Evidence. 

The  court,  in  submitting  a  case  to  the 
jury,  may  call  its  attention  to  the  evidence  or 
lack  of  evidence  bearing  upon  any  point  in  is- 
sue in  the  case,  and  may  comment  upon  the 
weight  of  the  evidence^,  so  long  as  it  does  not 
direct  or  advise  the  ]ury  how  to  decide  the 
matter. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §S  409,  410;   Dec.  Dig.  §  188.»] 

3.  TBIAL    (J  187*)— iNSTBUCnONS  —  COIOCENT 

ON  Evidence— DiscBETioN. 

In  a  jury  trial  on  the  issue  whether  a  will 
had  been  induced  by  undue  influence,  an  in- 
struction called  the  attention  of  the  jury  to 
testimony  that  deceased  could  not  write,  and 
stated  the  testimony  of  the  attesting  witnesses 
as  to  the  execution  and  signature  of  the  will 
by  deceased,  that  it  was  manifest  that  in  such 
situation  the  attesting  witnesses  could  not  be 
mistaken,  that  deceased  subscribed  her  name 
to  the  writing  or  the  attesting  witnesses  were 
guilty  of  perjury,  and  that  the  attesting  wit- 
nesses had  no  interest  in  the  result  of  the  ac- 
tion except  one  who  was  connected  with  the 
case  as  an  attorney.  Held,  that  this  comment 
on  the  evidence  was  without  any  direction  as 
to  how  to  find  the  facts,  and  hence  was  not  an 
abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  fS  414-419;   Dec.  Dig.  §  187.*] 

4.  WiLLe  (I  54*)— Testamentaby  Capacity— 
Aduissibilitt  or  Evidence. 

On  the  issue  whether  a  will  bad  been  in- 
duced by  undue  influence,  evidence  by  the  hus- 
band of  deceased,  who  alleged  such  undue  in- 
fluence, that  deceased  called  him  and  gave  him 
a  bank  book,  saying  tbat  she  was  not  going  to 
live,  and  that  the  bank  book  belonged  to  him, 
was  admissible  in  determining  whether  or  not 
testatrix  had  legal  capacity  to  dispose  of  the 
same  property  by  her  will  some  three  weeks 
before  that  date. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
D^.  !|  131-134.  136;  Dec.  Dig.  i  54.*] 

5.  Tbial  ({  349*)— Special  Intebbooatobies 
— poweb  of  s0pebiob  coubt. 

The  superior  court  has  the  right  to  submit 
written  interrogatories  to  the  jury  to  be  an- 
swered by  tbem  for  the  purpose  of  ascertaining 
upon  what  ground  the  jury  rested  their  ver- 


dict;   the  matter  being  withlh  the  reasonable 
discretion  of  the  court 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  823-827;.  Dec.  Dig.  f  349.*] 
e.  Evidence  (§  77*)— PRBsuMPTioNe  — Fail- 
ure TO  Call  Witness. 

The  circumstance  that  a  witness  who  was 
equally  within  the  control  of  both  parties  was 
not  called  in  a  hearing  on  the_  probate  of  a 
will  raised  no  presumption  against  the  party 
offering  the  will  and  having  the  burden  of  proof 
that,  if  called,  the  witness'  testimony  would 
have  been  unfavorable. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {  97;   Dec.  Dig.  §  77.*] 

Appeal  from  Superior  Court,  New  Haven 
County ;  Marcus  H.  Holcomb,  Judge. 

Proceedings  by  James  Colwell,  named  as 
executor,  for  the  probate  of  the  will  of 
Mary  Cullum,  deceased,  opposed  by  Edward 
Cullum.  From  a  deioree  of  the  probate  court 
sustaining  the  will,  contestant  appealed  to 
the  superior  court,  where  a  verdict  was  ren- 
dered in  favor  of  the  will  and  the  contestant 
appeals.     No  error. 

John  F.  McGrath  and  Lawrence  E.  Lewis, 
both  of  Waterbury,  for  appellant  Terrence 
F.  Carmody  and  John  H.  Cassldy,  both  of 
Waterbury,  for  appellee. 

BORABACK,  J.  This  case  was  tried  to 
a  jury  In  the  superior  court,  where  a  verdict 
was  rendered  sustaining  the  will.  The  appel- 
lant contended  tbat  the  instrument  was  not 
properly  executed  as  a  will,  that  at  the  time 
of  Its  execution  Mrs.  Cnllum  did  not  have 
testamentary  capacity,  and  that  she  was  in- 
duced to  make  the  vrUl  by  undue  Influence. 

The  reasons  of  appeal  now  before  us  allege 
errors  in  the  charge  of  the  court  and  in  fail- 
ing to  charge  as  requested. 

At  the  time  of  her  decease  the  testatrix 
Mary  Cullum,  was  65  years  of  age.  She  had 
no  children.  Her  husband,  an  elderly  man, 
65  years  of  age,  had  not  engaged  in  manual 
labor  for  some  time  prior  to  the  death  of 
his  wife.  Mary  Cullum  when  she  died  had 
a  brother  residing  In  Ireland,  a  sister,  Mar- 
garet Cullum,  and  her  family,  and  children 
of  a  deceased  brother,  all  of  whom  survived 
her  and  resided  in  Waterbury.  Mary  Cul- 
lum's  estate  amounted  to  about  $14,000.  The 
first  clause  of  the  will  in  controversy  gave 
the  children  of  her  deceased  brother  a  note 
and  mortgage  amounting  to  $2,000.  The  sec- 
ond devised  to  her  husband,  Edward,  the 
life  use  of  Mary's  one-half  interest  in  the 
homestead,  valued  at  $1,400.  The  third  and 
fourth  bequeathed  $500  to  a  Roman  Catholic 
church  in  Waterbury,  and  the  residue  and 
remainder  of  her  estate  was  devised  and  be- 
queathed to  her  sister  Margaret  Colwell. 
The  will  in  dispute  was  executed  August  4. 
1911.  Mary  Cullum  died  on  the  25th  of  Au- 
gust of  the  same  year.  Upon  the  trial  In 
the  superior  court  the  executor  rested  his 
case  after  he  had  offered  evidence  to  prove, 
and  claimed  to  have  proved,  that  the  will 
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was  duly  executed  when  the  testatrix  was 
of  sound  mind.  The  appellant  then  offered 
evidence  to  show  that  this  alleged  wUl  was 
not  signed  by  the  testatrix,  and  that  at  the 
time  when  It  was  claimed  that  it  was  signed 
the  testatrix  was  not  of  sound  mind,  and  that 
she  was  unduly  influenced  by  Margaret  Col- 
well  and  by  the  executor,  James  Colwell,  to 
make  the  will.  The  executor  In  rebuttal  of- 
fered evidence  to  meet  the  testimony  of  the 
appellant  as  to  the  execution  of  the  will,  the 
alleged  mental  Incapacity  of  the  testatrix, 
uud  the  undue  Influence  claimed  to  have  been 
exerted  ui)on  the  deceased. 

[1]  Upon  the  question  of  undue  influence, 
the  court  said  to  the  Jury,  In  part:  "And, 
as  this  will  is  attacked  in  this  third  reason 
of  appeal  upon  the  ground  of  having  been 
obtained  by  undue  Influence,  the  issue  pre- 
sented and  which  you  must  determine  is: 
Was  this  testatrix  Induced  by  undue  Influ- 
ence to  make  her  said  will  or  any  provision 
thereof?  The  opponent  of  the  will — that  is, 
the  appellant — maintains  the  afllrmatlve  of 
this  issue,  and  his  burden  therefore  is  to 
prove  by  a  preponderance  of  the  evidence 
that  said  Mary  CuUum  was  induced  to  make 
and  execute  this  will  controlled  by  the  undue 
influence  exerted  upon  her  by  Margaret  and 
James  Colwell  and  others,  as  alleged.  If 
he  has  failed  to  sustain  this  burden,  your 
determination  of  this  issue  must  be  In  favor 
of  the  proponent  of  the  will.  There  Is  only 
one  exception  of  this  rule  placing  the  burden 
of  proof  upon  the  opponent  to  the  will  upon 
the  issue  of  undue  influence.  Where  a  will 
is  in  favor  of  a  lawyer  who  draws  it  or  ad- 
vises as  to  its  provisions,  or  where  the  will 
of  a  minor  is  made  in  favor  of  a  guardian 
who  has  the  legal  custody  of  the  person  and 
estate  of  such  minor,  or  where  the  will  is  In 
favor  of  a  person  occupying  a  clearly  anal- 
ogous position  of  trust.  In  such  cases  the 
burden  of  disproving  undue  Influence  is  upon 
the  proponent  of  the  will.  It  is  not  alleged, 
and  does  not  appear,  that  there  was  any  such 
trust  relation  between  the  devisees  or  lega- 
tees in  this  will  to  Mary  CuUum.  and  I  there- 
fore charge  you  that  this  case  does  not  come 
within  the  exception  to  the  rule,  and  that 
the  burden  of  proving  the  alleged  undue  in- 
fluence is  upon  the  said  Edward  CuUum.  If 
he  has  failed  to  prove  by  a  preponderance  of 
the  evidence  that  such  undue  influence  was 
in  fact  exercised,  your  conclusion  upon  this 
issue  must  be  in  favor  of  the  proponent  of 
the  will."  The  appellant  criticises  this  por- 
tion of  the  charge  Itecause  it  failed  to  explain 
to  the  Jury  what  was  meant  by  "analogous 
position  of  trust,"  or  whether  the  circum- 
stances of  the  case  were  such  as  to  bring  the 
partle."?  within  the  meaning  of  that  phrase. 
This  objection  Is  not  well  founded.  It  does 
not  appear  that  In  the  trial  of  the  case  In 
the  court  bolow  the  appellant  contended,  or 
could  have  fairly  claimed,  that  there  was 
evidence  tending  to  show  that  the  case  came 
within  the  exception  to  the  rule  that  the 


burden  of  proving  nndae  influence  was  upon 
the  party  alleging  It  Under  such  drcnm- 
stances,  a  more  detailed  Instruction  as  to 
the  meaning  of  an  "analogous  position  of 
trust"  was  unnecessary.  The  language  used 
by  the  court  was  applicable  to  the  facts  ap- 
pearing in  the  case. 

[2, 3]  The  court  inr  connection  with  the 
controverted  question  as  to  whether  or  sot 
the  purported  will  bad  t>een  duly '  executed, 
after  calling  the  attention  of  the  Jury  to  Ok 
testimony  of  several  witnesses  who  lud  tes- 
tified that  Mary  Cullum,  the  deceased,  could 
not  write,  also  stated  that  "the  testimony  as 
to  the  execution  of  the  will  is  that  of  the 
attesting  witnesses,  viz.,  John  H.  Cassidy  and 
Edward  O'Brien,  lawyers,  and  John  H.  Kel- 
ley,  a  merchant,  all  of  Waterbury.  Yon 
have  heard  the  testimony  of  these  witnesses 
that  a  book  was  procured  for  Mary  Cullnm 
to  use  as  a  desk;  that  she  was  propped  ap 
with  pillows ;  that  with  her  own  hand  she 
signed  her  first  or  given  name,  and,  the  ink 
failing,  the  pen  was  reinked  and  given  to 
her,  and  she  then  finished  subscribing  her 
name  to  said  writing,  and  that  no  one  guided 
her  hand ;  that  she  said  it  was  her  will  and 
asked  them  to  sign  as  witnesses;  and  that 
they  did  so  in  her  presence.  It  is  manifest 
that  this  is  not  a  situation  where  these  wit- 
nesses could  be  mistaken.  Mary  Cullom  sub- 
scribed her  name  to  said  writing  or  these 
witnesses  have  been  guilty  of  perjury.  So 
far  as  appears,  O'Brien  and  Kelley  liave  no 
Interest  in  the  result  of  this  action,  and  Cas- 
sidy none  except  his  connection  with  the 
case  as  an  attorney.  Ton  have  seen  these 
witnesses  upon  the  stand  and  will  determine 
whether  they  are  truthful  or  otherwise.''  It 
has  been  established  by  repeated  declsiuns 
in  this  state  that  a  court  in  submitting  a 
case  to  the  Jury  may  call  the  attention  of 
the  Jury  to  the  evidence,  or  lack  of  evidence, 
bearing  upon  any  point  in  issue  in  the  case.  - 
and  may  comment  upon  the  weight  of  the 
evidence,  so  long  as  It  does  not  direct  or 
advise  the  Jury  bow  to  decide  the  matter. 
State  V.  Duffy,  67  Conn.  525,  529,  IS  Atl. 
791;  State  v.  Rome,  64  Conn.  329.  337.  30 
Atl.  57;  State  v.  Fetterer,  65  Conn.  287,  2S9. 
32  Atl.  394 ;  State  v.  Cabaudo,  83  Conn.  163. 
76  Atl.  42.  The  extent  to  which  a  trial 
Judge  shall  refer  or  comment  on  the  eri- 
dence  in  his  charge  to  the  Jury  is  a  matter 
confided  to  his  sound  discretion.  Joyce  t. 
Joyce,  80  Conn.  88,  90,  67  Atl.  374. 

In  the  present  case  the  court  submitted 
the  question  of  fact  to  the  Jury  without  any 
direction  as  to  how  to  find  the  facts,  and 
there  Is  nothing  in  the  record  to  indicate 
such  an  abuse  of  Its  discretion  by  the  court 
in  commenting  upon  the  testimony  as  to  war- 
rant a  new  trial  for  this  reason. 

[4]  The  appellant  offered  and  claimed  to 
have  proved  that  about  three  weeks  after 
the  will  is  said  to  Iiave  been  executed  that 
Father  Skelly,  pastor  of  the  Sacred  Heart 
Church,  called  to  see  Mary  Cullum,  and  told 
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her  that  she  did  not  have  24  hours  to  live, 
and  that  she  should  arrange  her  temporal  af- 
fairs, and  shortly  after  ke  left  she  called 
ber  husband  and  gave  blm  a  bank  book  rep- 
rcfsentlug  a  deposit  of  over  $10,000,  saying 
sbe  was  going  to  die,  and  that  "this  bank 
book  belongs  to  yoji  and  everything  else  In 
the  house,"  and  thereupon  the  appellant  took 
said  book  and  looked  at  it,  and  deposited  it 
in  a  drawer  of  a  stand  in  the  same  room. 
In  referring  to  this  claim,  the  trial  court  in 
substance  said  to  the  Jury:  "Tou  will  re- 
memlier  the  statement  of  the  appellant  that 
tbe  morning  before  his  wife  died,  or  the  day 
before  she  died,  she  said  to  him,  In  effect,  to 
take  this  bank  book,  referring  to  Exhibit  6, 
the  one  which  is  in  evidence  with  the  deposit 
of  $10,316.64.  'It  is  yours.'  If  it  is  claimed 
from  this  that  at  that  time  sbe  had  the  le- 
gal capacity  to  make  a  valid  gift  of  upward 
of  $10,000  deposit  in  tbe  savings  bank,  evi- 
denced by  the  bank  book,  yon  will  take  into 
consideration  In  determining  whether  or  not 
she  had  legal  capacity  to  dispose  of  the  same 
property  by  her  will  some  three  weeks  be- 
fore tliat  date.  The  jury  have  nothing  to  do 
with  the  question  whether  Mary  Cullum  did 
what  was  necessary  in  law  to  be  done  to 
make  a  valid  gift  of  tills  deposit  in  the  bank. 
If  there  is  a  controversy  as  to  that,  it  must 
be  determined  in  a  proper  action.  In  de- 
termining the  question  as  to  the  mental  ca- 
pacity of  a  testator  at  the  time  of  executing 
a  will,  tbe  law  admits  proof  of  his  words 
and  acts  prior  and  subsequent  to  that  point 
of  time.  The  acts  and  words  at  and  near- 
est to  the  time  of  execution  may  have  the 
greater  weight  as  evidence,  diminishing  in 
weight  as  time  lengthens  in  each  direction, 
the  Jury  to  determine  when  they  cease  to 
hare  any."  Canada's  Appeal,  47  Conn.  450, 
463.  There  is  no  error  in  tbe  application 
made  by  the  court  of  the  testimony  concern- 
ing the  declarations  and  conduct  of  the  tes- 
tatrix. 

IB]  Tbe  superior  court  unquestionably  had 
the  right  to  submit  written  interrogatories 
to  the  jury  to  be  answered  by  them  upon  re- 
turning their  verdict.  Where  there  are  sev- 
eral distinct  grounds  upon  which  a  verdict 
mlgbt  be  based.  It  is  not  Improper  for  the 
judge  to  ascertain  which  ground  the  Jury 
adopted,  since  there  may  be  little  or  no  evi- 
dence upon  any  one  ground  and  sufficient 
evidence  upon  another.  This  is  a  matter 
within  the  reasonable  discretion  of  tbe  trial 
court.  Freedman  v.  New  York,  N.  H.  &  H. 
R.  Co.,  81  Conn.  601,  614,  71  AH.  901,  16 
Ann.  Cas.  464. 

[(]  One  reason  of  appeal  relates  to  omis- 
sion on  tbe  part  of  tbe  court  to  charge  the 
jury  that,  under  certain  circumstances,  the 
failure  on  tlie  part  of  a  party  to  call  wit- 
nesses known  to  have  been  in  a  position  to 
know  material  facts  gives  rise  to  the  pre- 
sumption that,  if  called,  tbe  testimony  of 


such  witnesses  would  be  derogatory  to  the 
interests  of  such  party.  This  complaint 
arose  from  the  fact  that  Father  Skelly  call- 
ed upon  Mrs.  CuIIum  a  few  hours  before  ber 
death,  and  told  her  that  she  had  but  a  few 
hours  to  live,  and  that  sbe  should  arrange 
ber  temporal  affairs.  The  court  pursued  the 
proper  coarse  in  this  respect  No  claim  of 
this  character  was  made  by  the  appellant  in 
the  court  below,  and  the  situation  before  the 
Jury  was  not  such  that  tbe  appellant  could 
justly  complain  Itecause  such  Instructions 
were  not  given.  Tbe  circumstance  that  Fa- 
ther Skelly,  who  was  equally  within  the 
control  of  both  parties,  was  not  called,  rais- 
ed no  presumption  against  the  appellees  that 
if  called  tbe  witness  would  have  been  un- 
favorable. ScoviU  T.  Baldwin,  27  Conn.  316, 
817.  The  charge  Is  not  subject  to  the  criti- 
cism that  the  court  erred  in  unnecessarily 
emphasizing  minor  claims  of  fact  of  the  ap- 
pellant, and  the  exclusion  of  others  more  Im- 
portant which  he  made  upon  the  trial. 

The  appellant  submitted  a  request  for  ten 
separate  instructions  to  the  jury,  all  of  which 
so  far  as  they  were  pursued  before  this 
court  were  substantially  complied  with. 

There  Is  no  error.  In  this  opinion  tbe  oth- 
er Judges  concur. 


UNION  ft  NEW  HAVEN  TRUST  CO.  v. 
TAINTOR  et  al. 

(Supreme  Court  of  Errors  of  Connecticut. 
Jane  13,  1912.) 

1.  CoBPOBAiioNs  (I  152*)  —  Dividends  — 
"Cash  Dividxnd." 

A  dividend  on  the  capital  stock  of  a  cor- 
poration payable  io  stock  of  another  corpora- 
tion which  the  first  corporation  had  purchased 
out  of  efrnlngs  and  held  as  an  asset  and  dis- 
tributed so  that  it  passed  from  its  control  and 
ownership,  has  all  the  characteristics  of  a 
"cash  dividend,"  defining  that  term  to  include 
all  distributions  of  surplus  assets,  whether  in 
the  form  of  cash  or  property  taken  from  the 
body  of  the  assets  to  become  the  property  of 
the  shareholder. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  {§  564-567;   Dec.  Dig.  {  152.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  1,  pp.  094-996.] 

2.  hxTK  Estates  (|  15*)— Pbincipai,  ob  In- 
come—Cobporation  Dividends— Cash  Div- 
idend. 

A  cash  dividend  is  regarded  as  income 
passing  to  tbe  life  tenant  as  against  the  remain- 
derman. 

[Ed.  Note.— For  other  cases,  see  Life  Elstates, 
Cent.  Dig.  {{  21,  84,  36;    Dec.  Dig.  |  15.  •] 

8.  CoRPOBATioNs  (J  157*)  —  Dividends  — 

"Stock  Dividend." 

A  "stock  dividend"  is  an  issue  by  a  cor- 
poration of  new  shares  of  its  pwn  stock  to  its 
shareholders. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  §§  584-586;   Dec.  Dig.  g  157.» 

For  other  definitions,  see  Words  and  Phrases, 
VOL  7,  p.  6664.] 


•For  other  eases  see  some  topic  and  section  NUMBER  In  Dec.  DIr.  &  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 


Digitized  by  CjOOQIC 


698 


83  ATLANTIC  REPORTER 


(Cons. 


4.  Lux  Bbtatxs  ({  15*)— Pbinoipal  ob  In- 
come —  CoBPORATioN  Dividends  —  Stock 
Dividend. 

A  stock  dividend  is  treated  as  capital,  and 
passes  to  the  remainderman  as  against  the  life 
tenant. 

[Ed.  Note. — For  other  cases,  see  Life  Estates, 
{'ent.  Dig.  $S  21,  34,  36;   Dec  Dig.  {  15.»] 

5.  Life  Estates  (S  15*)— Cash  Dividends- 
Right  TO  AS  Between  LarE  Tenant  and 
Remaindebman— Action    by   Trustee   fob 

CONSTBUCTION— BUBDEN  OF  PBOOF. 

In  an  action  by  a  trustee  of  shares  of  the 
capital  stock  of  a  railroad  company  to  deter- 
mine the  respective  rights  of  a  life  tenant  and 
remainderman  to  a  dividend  on  the  shares,  the 
remainderman  has  the  burden  of  showing  that 
the  rule,  entitling  the  life  tenant  to  a  cash 
dividend,  took  from  the  capital  its  rightful  due. 

[EM.  Note.— For  other  cases,  see  Life  Es- 
tates, Cent  Di(.  {{  21,  34,  35;  Dec.  Dig.  f 
15.*] 

6.  COBPORATIONS     (f    87*)— CAPITAL— DlSTW- 

BUTIONS  TO  Stockholders. 

Capital  may  not  be  impaired  by  distribu- 
tion to  shareholders,  although  a  corporation's 
surplus  may  be  so  distributed. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  {{  181-183,  449;  Dec.  Dig.  { 
67.*] 

7.  Life  Estates  (J  15*)— Principal  ob  In- 
come—Dividends— Cash  Dividend. 

Where  a  railroad  purchased  all  the  stock 
of  another  railroad  out  of  surplus,  taking  a 
perpetual  lease  of  the  road  and  guaranteeing 
4%  dividend  on  the  stock  bought  and  declared 
a  dividend  payable  in  the  shares  of  such  other 
railroad,  there  was  no  such  liability  against  the 
purchasing  corporation  as  would  deprive  a  life 
tenant  under  a  testamentary  trust  of  the  div- 
idend as  a  cash  dividend. 

[Ed.  Note.— For  other  cases,  see  life  Es- 
tates, Cent  Dig.  H  21,  34,  36;  Dec.  Dig.  i 
15.*] 

8.  Life  Estates  (§  15*)— Capital  ob  Incoicb 
— Pebuanent  Improvements. 

The  fact  that  a  railroad  corporation  in- 
vests its  earnings  in  permanent  tracks  and 
improvements  of  another  road,  and  declares  a 
dividend  payable  in  the  stock  of  such  other 
road,  does  not  give  the  earnings  so  invested 
the  character  of  capital,  so  as  to  entitle  a  re- 
mainderman to  the  dividend  as  against  the 
life  tenant. 

[Ed.  Note. — For  other  cases,  see  Ldfe  Es- 
tates, Cent.  Dig.  U  21,  34,  35;  Dec  Dig.  t 
15.*] 

9.  Life  Estates  (t  15*)— Capital  ob  Income 
— Dividends. 

Under  Gen.  St.  1902,  f  377,  which  declares 
that  all  stock  dividends  on.  shares  of  a  corpo- 
ration held  in  trust  belong  to  the  trust  fund, 
not  be  deemed  a  part  of  the  income  unless  in 
case  of  a  stock  dividend  the  corporation  shall 
expressly  declare  it  to  be  made  from  its  earn- 
ings subsequent  to  the  trust,  a  corporation's 
-dividend,  payable  in  stock  of  another  corpora- 
tion purchased  with  its  earnings,  is  not  re- 
quired to  be  distributed  as  capital  to  a  remain- 
derman as  against  a  life  tenant. 

[Ed.  Note.— For  other  cases,  see  life  Es- 
tates, Cent  Dig.  U  21,  34,  35;  Dec.  Dig.  | 
15.*] 

Case  Reserved  from  Superior  Court,  New 
Haven  County. 
Suit  by  the  Union  ft  New  Haven  Trust 


Company,  trustee  under  tbe  will  of  M&ry 
C.  Wakeman,  deceased,  against  Charles  M. 
Talotor  and  others,  to  determine  tbe  re- 
spective beneficiaries  under  the  will.  Re- 
served by  superior  court  in  New  Haven 
county  for  advice  of  the  Supreme  Court. 
Judgment  advised  in  foror  of  tbe  defendant 
life  tenant. 

Suit  to  determine  tbe  rights  of  the  re- 
spective beneficiaries  under  tbe  will  of  llarr 
C.  Wakeman  of  Soutbport,  deceased,  brought 
to  and  reserved  by  the  superior  court  Is 
New  Haven  county  upon  issues  presented  bj 
the  pleadings,  being  tbe  facts  stated  in  tbe 
complaint  and  admitted  by  the  several  an- 
swers of  tbe  defendants  for  tbe  advice  of 
this  court.  Judgment  advised  in  favor  of 
the  life  tenant 

Mary  C.  Wakeman  of  Soutbport  died  April 
17,  1009,  leaving  a  will  duly  admitted  to 
probate,  and  by  it  gave  an  aliquot  part  of 
her  residuary  estate  to  ber  son  Jesup  Wake- 
man, and  by  tbe  flftb  article  of  tbe  secoud 
codicil  to  ber  will  she  provided  as  follows : 
"Fifth.  Tbe  share  In  my  estate  which  in 
my  will  I  have  given  absolutely  to  my  son 
Jeaup,  or,  if  be  dies  before  me,  to  bis  daugh- 
ter EUzabetb  if  she  survives  me,  I  now  give 
to  my  son  Jesup  for  life,  remainder  to  his 
said  daughter  Elizabeth  for  her  life,  remain- 
der per  stirpes  In  fee  to  such  of  my  other 
grandcbildren  and  issue  of  deceased  grand- 
children as  are  living  at  my  deatb."  Said 
Jesup  Wakeman  died  before  tlie  testatrix, 
and  his  said  daughter  EUzabetb  survived 
ber,  and  married  tbe  defendant  Frederick 
Dwigbt  No  child  has  been  bom  to  her. 
Said  testatrix  left  surviving  ber  the  follow- 
ing grandchildren,  to  wit:  said  Elizabeth 
Wakeman  Dwigbt,  CSiarles  M.  Taintor,  a 
son  of  Eliza  H.  W.  Taintor,  now  deceased, 
who  was  a  daughter  of  said  testatrix,  tbe 
defendants  M.  Louise  Shaw,  Edytbe  W.  Dol- 
by, and  Ross  W.  Wakeman,  children  of  Wil- 
liam W.  Wakeman,  Jr.,  a  deceased  son  of 
said  testatrix.  Tbe  plaintiff  is  tbe  duly  ap- 
pointed trustee  of  tbe  property  of  wblcb 
said  Elizabeth  is  the  beneficiary  for  Ufe  un- 
der said  codicil,  and  holds  as  such  trustM 
308  shares  of  tbe  capital  stock  of  the  Dela- 
ware, Lacluiwanna  &  Western  Railroad  Com- 
pany of  Pennsylvania. 

Tbe  Lackawanna  Railroad  Company  of 
New  Jersey  was  Incorporated  for  the  pur- 
pose of  constructing  a  railroad  from  tbe 
Delaware  river  to  Hopatcong,  in  New  Jer- 
sey. Tbe  Delaware,  Lackawanna  &  Western 
Railroad  purchased  at  par  all  of  tbe  stock 
of  said  Lackawanna  Railroad  except  sacb 
stock  as  was  necessary  for  qualifying  direc- 
tors and  paid  for  tbe  same  out  of  Its  earn- 
ings. Subsequently  tbe  board  of  managers 
of  tbe  Delaware,  Lackawanna  ft  Western 
Railroad  duly  passed  tbe  following  resolu- 
tion:   "Resolved,  that  an  extra   dividend  of 
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Z5  per  cent  on  the  capital  stock  of  the  com- 
Iiany  be  and  Is  hereby  declared  payable  by 
the  distribution  of  the  stock  of  the  Lack- 
awanna BaUroad  Comi>any  of  New  Jersey, 
aa  recommended  by  the  Executive  Committee, 
layable  on  December  20,  1911.  That  the 
sto«k  books  be  closed  from  December  lat, 
to  12th,  Inclusive."  Said  Lackawanna  Rail- 
road Company  of  New  Jersey  has  leased 
its  railroad  and  property  to  said  the  Dela- 
ware, Lackawanna  &  Western  Railroad  Com- 
pany, in  perpetuity,  and  said  lessee  com- 
pany has  guaranteed  and  agreed  to  pay  by 
way  of  rental  4  per  cent,  per  annum  upon 
tUe  capital  stock  of  said  the  Lackawanna 
Railroad  Company  of  New  Jersey.  The  plain- 
tiff as  trustee  aforesaid  received  as  its  part 
or  share  of  said  extra  dividend  a  certificate 
for  53  shares  of  the  capital  stock  of  tlie  said 
Lackawanna  Railroad  and  $90  in  cash,  the 
proceeds  of  sale  of  a  fractional  right.  The 
defendant  Elizabeth  Wakeman  Dwight  as 
life  tenant  claims  such  certificate  and  cash 
as  part  of  the  income,  and  the  other  defend- 
ants claim  that  the  trustee  should  retain 
them  as  part  of  the  principal  of  said  trust 
fund,  paying  the  income  to  Mrs.  Dwight 
for  life,  and  upon  the  termination  of  said 
trust  conveying  the  same  to  the  defendants 
as  part  of  the  principal  of  said  trust  fund. 

Bristol,  Stoddard,  Beach  &  Fisher,  for 
plaintiff.  Leonard  M.  Daggett,  of  New  Ha- 
ven, for  defendants  Elizabeth  W.  and  Fred- 
eric* Dwight.  Joseph  P.  Howe,  of  New 
York  Gity,  for  defendants  Charles  M.  Tain- 
tor,  M.  Louise  Shaw,  Edythe  W.  Dolby,  and 
Ross  W.  Wakeman. 

WHEELER,  J.  (after  stating  the  facts  as 
above).  [1]  Upon  the  admitted  facts,  the 
Delaware,  Lackawanna  &  Western  Railroad 
Company  purchased  with  its  earnings  cer- 
tain stock  of  the  Lackawanna  Railroad 
which  it  held  among  its  assets.  It  declared  a 
35  per 'cent,  devidend  on  its  capital  stock 
by  distributing  the  stock  of  the  Lackawanna 
Railroad  so  held  by  it  to  its  stockholders. 
The  stock  thus  distributed  ceased  to  be  a 
part  of  the  surplus  assets  of  the  Delaware, 
Lackawanna  &  Western  Railroad,  and  passed 
from  its  control  and  ownership.  Such  a 
dividend  has  all  of  the  characteristics  of  a 
cash  dividend.  The  fact  that  the  distribu- 
tion was  made  of  the  stock  held  as  an  asset 
rather  than  In  cash  procured  from  its  sale 
does  not  affect  Its  character.  "Cash  divi- 
dends include  all  distributions  of  surplus 
assets  whether  In  the  form  of  cash  or  prop- 
erty tak«i  from  the  body  of  the  assets  to 
become  the  property  of  the  shareholder." 
Bishop  V.  Bishop,  81  Conn.  509,  528,  71  Atl. 
5S3;  Green  v.  Blssell,  79  Conn.  547,  652,  65 
\n.  1056,  8  L.  R.  A.  (N.  S.)  1011,  118  Am. 
St  Rep.  156,  9  Ann.  Cas.  287. 

[2-4]  The  rule  that  save  in  exceptional 
cases  cash  dividends  are   regarded   as    in- 


come and  pass  to  the  life  tenant  while  stock 
dividends — that  is,  an  issue  by  a  corporation 
of  new  shares  of  its  own  stock  to  its  share- 
holders— are  treated  as  capital  and  pass  to 
the  remainderman,  is  the  settled  doctrine 
of  tills  Jurisdiction.  Usually  the  payment  of 
a  stock  dividend  is  made  by  the  transfer  of 
siurplus  assets  to  capital  while  the  cash 
dividend  is  made  by  either  the  transfer  to 
the  stockholder  of  surplus,  or  their  conver- 
sion Into  cash  and  distribution  pro  rata 
among  the  stockholders.  Smith  v.  Dana,  77 
Conn.  548,  60  AO.  117,  69  L.  B.  A.  76,  107 
Am.  St  Rep.  51;  Stamford  Trust  Co.  v. 
Yale  &  Towne  Mfg.  Co.,  83  Conn.  43,  49,  75 
Atl.  00;  Boardman  v.  Mansfield,  79  Conn. 
634,  640,  66  Atl.  169,  12  L.  R.  A.  (N.  S.) 
793,  118  Am.  St  Rep.  178.  Under  our  rule 
the  dividend  of  the  Lackawanna  stock  was 
a  cash  dividend,  and  passed  to  the  life  ten- 
ant, Mrs.  Dwight. 

[S]  The  burden  was  upon  the  remainder- 
man to  show  that  in  this  instance  the  oper- 
ation of  the  rule  took  from  the  capital  its 
rightful  due,  and  this  burden  they  have  sig- 
nally failed  to  meet  The  remaindermen  at- 
tempt to  except  this  case  from  the  applica- 
tion of  our  rule.  They  assert  In  their  brief 
that  the  Lackawanna  Railroad  changed  the 
main  line  of  the  Delaware,  Lackawanna  & 
Western  by  a  short  cut  thus  diverting  traf- 
fic from  the  old  line  of  the  Delaware,  Lack- 
awanna &  Western  and  presumably  decreas- 
ing Its  valuev  and  to  this  extent  the  new 
road  takes  the  place  of  the  old;  that  the 
Delaware,  Lackawanna  &  Western  took  Its 
surplus  earnings  which  were  represented  by 
its  stock  and  capitalized  them  into  a  road- 
bed, rails,  and  rolling  stock'  In  place  of  its 
old  roadbed  represented  by  its  stock,  and 
thereby  presumably  Increased  the  value  of 
the  Delaware,  Lackawanna  &  Western  stock; 
and  that  the  stock  of  both  roads  represents 
merely  the  actual  value  of  the  old  road  be- 
fore it  built  the  Lackawanna  with  Its  earn- 
ings. We  have  no  occasion  to  consider  rights 
arising  out  of  a  situation  of  this  character, 
since  all  of  this  argument  rests  upon  a  set 
of  facts  wholly  outside  the  record.  So  far 
as  that  speaks,  each  corporation  existed  In- 
dependently of  the  other,  and  the  Delaware, 
Lackawanna  &  Western  purchased  the  Lack- 
awanna stock  as  an  investment  and  held  It 
among  Its  surplus  assets.  Nor  does  the 
record  disclose  the  physical  relation  of  the 
new  road  to  the  old. 

[8]  The  suggestion  that  the  surplus  earn- 
ings of  the  old  road  were  represented  by  its 
capital  stock  Is  not  In  accord  with  our  law. 
Capital  mfty  not  be  Impaired  by-  distribution 
to  shareholders;  surplus  may  be.  Smith  v. 
Dana,  77  Conn.  543,  552,  60  Atl.  117.  69  L. 
R.  A.  76,  107  Am.  St  Rep.  61;  Stamford 
Trust  Co.  V.  Yale  &  Towne  Mfg.  Co.,  83 
Conn.  43,  49,  75  AU.  90. 

[7]  The  remaindermen  argue  that  the  real 
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transaction  underlying  the  acquisition  of 
tills  stock,  the  lease  of  the  railroad,  and  the 
dividend  vote  was  the  incurring  of  a  per- 
petual obligation  of  the*  Delaware,  Lacka- 
wanna &  Western  to  pay  4  per  cent,  to  the 
Lackawanna  for  the  use  of  the  short  cut, 
and  that  this  guarantee  imposed  upon  the 
stock  of  the  Delaware,  Lackawanna  &  West- 
em  a  liability  to  the  extent  of  the  rental 
guaranteed.  So  they  contend  this  case  is  on 
a  parity  with  Bishop  t.  Bishop,  81  Conn.  509, 
71  Atl.  583.  The  essential  difference  between 
that  case  and  this,  is  that  In  Bishop  t.  Bish- 
op the  dividend  was  by  the  distribution  of 
bonds  secured  by  assets  of  the  Adams  Ex- 
press Company,  set  apart  for  their  payment, 
but  that  the  company  directly  assumed  as  a 
liability  the  payment  of  these  bonds.  In  this 
case  the  stock  was  purchased  and  upon  its 
distribution  as  a  dividend  no  liablUty  to  the 
Delaware,  Lackawanna  &  Western  of  any 
description  arose.  There  the  shareholder  re- 
ceived by  the  distribution  an  obligation  of 
the  company.  Here  the  shareholder  received 
a  part  of  the  assets.  In  order  to  find  a  sim- 
ilarity between  that  case  and  this,  there 
arose  the  necessity  for  assuming  that  the  4 
per  cent,  guaranty  was  a  liability  incurred 
as  a  result  of  the  distribution  of  the  stock, 
and  that  assumption  compelled  the  creation 
of  facts  outside  the  record. 

rS]  The  further  contention  that  the  char- 
acter of  the  assets  by  their  investment  in 
permanent  works.  Improvements,  or  exten- 
sions became  such  that  as  between  owners  of 
successive  stock  interests  they  ought  to  be 
regarded  as  capital,  and,  in  fact,  cannot  be 
disassociated  from  the  rest  of  the  working 
capital  relies  upon  a  condition  not  supported 
by  the  finding.  Moreover,  If  the  facts  sup- 
ported the  argument,  it  would  appear  to  have 
been  disposed  of  adversely  to  the  remainder- 
men by  Smith  v.  Dana,  77  Conn.  543,  60  Atl. 
117,  69  L.  B.  A.  76,  107  Am.  St  Rep.  51, 
where  the  facts  upon  which  the  remainder- 
men relied  to  show  that  the  distribution  was 
of  capital  were  very  much  more  persuasive 
and  potent  than  any  the  remaindermen  mis- 
takenly claim  to  exist  in  this  case. 

[il  The  claim  that  General  Statutes,  f  377, 
controls  the  case  and  makes  imperative  the 
distribution  of  this  stock  as  capital,  is  en- 
tirely without  merit. 

The  superior  court  is  advised  to  render  its 
Judgment  that  the  53  shares  of  stock  of  the 
Lackawanna  Railroad  Company  of  New  Jer- 
sey and  the  $90  cash,  referred  to  in  the  com- 
plaint and  now  in  the  hands  of  the  plain- 
tiff trustee,  is  income  of  the  trust  fund  and 
belongs  to,  and  should  be  paid  over  and 
transferred  to,  the  defendant  Elizabeth 
Wakeman  Dwight,  as  part  of  the  income  of 
said  trust  fund  to  which  she  is  entitled  un- 
der the  said  will  and  codicils  referred  to  in 
the  complaint.  In  this  opinion  the  other 
Judges  concurred. 


STATE  T.  SOUCIB. 

(Supreme    Judicial    Court    of    Maine.     June, 
1912.) 

Intoxicating  Liquors  ({  248*)— Seabch  asd 

Seizubb  PaOCEEniNGS. 

A  complaint  in  a  proceeding  under  Qe?. 
St.  e.  29,  §  49,  to  search  for  and  seize  intox- 
icating liquors,  deBcribin^  the  place  as  "a  cer- 
tain shop  and  dwelling  and  its  appartenaDces." 
occupied  by  defendant  as  a  "store  and  dwell- 
ing, is  insufficient  for  failing  to  charge  that 
the  dwelling  house,  or  any  part  of  it,  is  used 
as  an  inn  or  shop,  or  for  purposes  of  traffic, 
within  the  statute. 

[Ed.  Note. — For  other  cases,  see  Intoxicatini 
Liquors,  Cent  Dig.  {{  368-375;    Dec  Dig.  | 

Exceptions  from  Supreme  Judicial  Court, 
Aroostook  County. 

Search  and  seizure  proceeding  by  the  State 
against  Florent  Soucie.  On  exceptions  by 
defendant     Exceptions  sustained. 

Complaint  and  warrant  under  Revised 
Statutes,  c.  29,  |  49,  authorizing  the  process 
for  search  and  seizure  of  intoxicating  liquors. 
The  complaint  omitting  formal  i>arts,  is  as 
follows : 

"Elmer  Q.  Bryson,  of  Houlton,  in  said  coun- 
ty, competent  to  be  a  witness  in  civil  suits,  on 
the  11th  day  of  July,  1911,  in  behalf  of  said 
state,  on  oath  complains  that  he  believes  that 
on  the  11th  day  of  July,  in  said  year,  at 
Grand  Isle,  in  said  county  of  Aroostook,  In- 
toxicating liquors  were,  and  still  are,  unlaw- 
fully kept  and  deposited  by  Florent  Soucie, 
of  Grand  Isle,  in  said  county  of  Aroostook, 
In  a  certain  shop  and  dwelling  and  its  ap- 
purtenances, situate  on  the  easterly  side  of 
Highway  street  in  said  Grand  Isle,  occupied 
by  Florent  Soucie  as  a  store  and  dwelling, 
said  Florent  Soucie  not  being  then  and  tbere 
authorized  by  law  to  sell  said  liquors  within 
said  state,  and  that  said  liquors  then  and 
there  were,  and  now  are.  Intended  by  said 
Florent  Soucie  for  sale  in  this  state  in  viola- 
tion of  law,  against  the  peace  of  the  state, 
and  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided. 

"I  therefore  pray  that  due  process  be  is- 
sued to  search  the  premises  hereinbefore 
mentioned,  where  said  liquors  are  believed 
to  be  deposited,  and,  if  there  found,  that 
said  liquors  be  seized  and  safely  kept  until 
final  action  and  decision  thereon,  and  that 
said  respondent  be  forthwith  apprehended 
and  held  to  answer  to  said  complaint,  and  to 
do  and  receive  such  sentence  as  may  be 
awarded  against  blm." 

On  this  complaint  a  warrant  was  Issued 
by  the  trial  justice  to  whom  the  complaint 
was  addressed,  and  which,  omitting  formal 
parts,  is  as  follows : 

"In  the  name  of  the  state  of  Maine,  yon 
are  hereby  commanded  to  enter  the  premises 
described  and  specially  designated  in  the 
above  complaint  which  is  expressly  referred 
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to  as  a  part  of  this  warrant,  and  therein  to 
search  for  said  liquors,  and,  If  there  found, 
to  seize  and  safely  keep  the  same,  with  the 
vessels  in  which  they  are  contained,  until 
final  action  and  decision  thereon ;  and  If  you 
there  find  said  liquors,  or  have  reason  to  be- 
lieve that  said  respondent  has  concealed  them 
about  his  person,  or  If  you  are  prevented 
from  seizing  them  by  their  being  poured  out 
or  otherwise  destroyed,  you  are  hereby  com- 
manded to  arrest  said  respondent,  If  he  may 
be  found  In  your  precinct,  and  bring  him 
forthwith  before  me,  the  subscriber,  or  some 
other  trial  Justice  In  and  for  said  county,  to 
answer  to  said  complaint,  and  to  do  and  re- 
ceive such  sentence  as  may  be  awarded 
against  him.  And  you  are  In  like  manner 
required  to  summon  the  complainant,  and  al- 
so to  appear  and  give  evidence  touching  the 
matter  contained  In  said  complaint  when  and 
where  you  shall  have  said  respondent,  and 
to  make  Immediate  return  of  this  warrant." 

Search  was  made,  and  95  bottles,  "each 
containing  one  pint  lager  beer,"  were  seized. 
The  defendant  was  arrested  and  brought  be- 
fore the  trial  Justice,  where  he  waived  hear- 
ing, pleaded  not  guilty,  and  was  sentenced  to 
pay  a  fine  bf  $100  and  costs,  and  to  be  Im- 
prisoned 60  days  In  Jail.  The  defendant 
then  appealed  to  the  Supreme  Judicial  Court, 
and  when  the  matter  came  on  for  hearing  In 
said  court  he  demurred  to  the  complaint  and 
warrant.  The  demurrer  was  overruled,  and 
the  defendant  excepted. 

Argued  before  WHITEHOUSB,  C.  J.,  and 
SPEAR,  BIRD,  HALEY,  and  HANSON,  JJ. 

Perley  C.  Brown,  Co.  Atty.,  of  Presque 
Isle,  for  the  State.  A.  S.  Crawford,  Jr.,  of 
Ft  Kent,  and  L,  V.  Thlbodeau,  of  Van  Buren, 
for  defendant 

BIRD,  J.  The  question  for  determination 
In  this  case  arises  upon  demurrer  of  defend- 
ant to  a  complaint  and  warrant  under  R.  S. 
c.  29, 1  49,  authorizing  the  process  for  "search 
and  seizure"  of  Intoxicating  liquors.  The 
demurrer  was  overruled  below,  and  the  case 
Is  here  upon  exceptions  of  defendant. 

In  support  of  the  demurrer,  defendant 
urged  that  neither  the  complaint  nor  the  war- 
rant contains  any  express  allegation,  nor  any 
allegation  from  which  by  necessary  Inference 
or  intendment  it  appears,  tnat  the  said  dwell- 
ing bouse  therein  described,  or  any  part  of 
It,  Is  used  as  an  Inn  or  shop,  or  for  purposes 
of  traffic;  nor  did  the  magistrate  before 
whom  the  complaint  was  made  allege  In  said 
warrant  that  he  was  satisfied  by  evidence 
presented  to  him  that  intoxicating  liquor 
was  kept  In  said  dwelling  house  or  Its  ap- 
purtenances Intended  for  Illegal  sale,  thus 
invoking  the  provisions  of  R.  S.  c.  29,  {  62. 

We  think  the  exceptions  must  be  sustain- 
ed. The  complaint  describes  the  place  of  al- 
leged unlawful  deposit  to  be  "a  certain  shop 
and  dwelling  and  its  appurtenances,  situate 


on  the  easterly  side  of  Highway  street  In 
said  Grand  Isle,  occupied  by  said  Florent 
Soucie  as  a  store  and  dwelling." 

There  is  no  allegation  that  the  dwelling, 
or  part  of  it,  is  used  "for  the  purposes  of 
traffic,"  and  we  cannot  regard  the  words 
"shop  and  dwelling"  and  "occupied  as  a  store 
and  dwelling"  as,  or  equivalent  to,  an  allega- 
tion that  the  dwelling  house  "or  some  part 
of  It  Is  used  as  an  inn  or  shop."  There  may 
be  two  distinct  buildings.  It  Is  urged  by 
the  state  that  the  use  of  the  words  "its  ap- 
purtenances" shows  that  the  shop  and -dwell- . 
lug  are  identical.  But  "Its"  would  naturally 
refer  to  dwelling,  and  might  refer  to  shop, 
and  the  state  claims  it  refers  to  both.  If 
this  be  so.  It  cannot  be  said  that  the  com- 
plaint possesses  precise  and  sufficient  cer- 
tainty, or  that  the  allegation  Is  made  with 
reasonable  precision  and  directness.  State  v. 
Paul,  69  Me.  21fi,  218;  State  v.  Whalen,  85 
Me.  469,  472,  27  Atl.  348;  State  v.  Hussey, 
60  Me.  410,  11  Am.  Rep.  206.  See,  also,  State 
V.  Spencer,  38  Me.  30,  32;  McGlinchy  v.  Bar- 
rows, 41  Me.  74,  77. 

Exceptions  sustained.    ' 

Demurrer  sustained. 


PENNINGTON  v.  GARTLET. 

(Supreme  Judicial  Court  of  Maine.    June, 
1912.) 

1.  TJsB   ANo  OccuPATioH   (I  4*)— Right  to 
Sue. 

One  is  not  entitled  to  sue  for  use  and 
occupation  of  land  to  which  he  has  no  legal 
title. 

[Ed.  Note. — For  other  cases,  see  Use  and 
Occupation,  Cent  Dig.  f  16;    Dec.  Dig.  §  4.*] 

2.  Use  and  Occupation  (|  9*)— Bubden  of 
Pboof. 

The  burden  was  on  plaintiff  to  show  an 
express  contract  by  defendant  to  pay  her  a 
fixed  sum  for  the  use  and  occupation  of  land  to 
which  she  had  no  legal  title. 

[Ed.   Note. — For   other   cases,   see    Use   and 
Occupation,  Cent  Dig.  {  25;    Dec.  Dig.  {  9.*] 

3.  Use  and  Occupation  (|  9*)— Existence- 
Evidence— Sufficiency. 

In  an  action  for  use  and  occupation  of 
land,  evidence  held  insufficient  to  show  promise 
by  defendant  to  pay  plaintiff  rents  and  profits 
from  land  to  which  she  had  no  legal  title. 

[Ed.  Note. — For  other  cases,   see   Use   and 
Occupation,  Cent  Dig.  t  25;   Dec.  Dig.  {  9.*] 

4.  Novation  (|  1*)- Elements. 

The  doctrine  of  novation  cannot  apply  to 
an  action  for  use  and  occupation  of  land  to  ' 
which  plaintiff  had  no  legal  title,  where  nei- 
ther defendant  nor  the  lessee  of  the  land  was 
indebted  to  plaintiff,  she  being  a  stranger  to 
the  transaction,  since  novation  implies  a  sub- 
stitution of  a  debtor  of  a  creditor  and  of  a  new 
contract. 

[Ed.  Note.— For  other  cases,   see  Novation, 
Cent  Dig.  {  1;   Dec.  Dig.  i  1.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  pp.  4848-1851;    vol.  8,  p.  7733.] 

Report  from  Supreme  Judicial  Court,  Aroo- 
stook County,  at  Law, 
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Action  by  Margaret  H.  Pennington  against 
Epbrlm  Qartley.  On  report.  Judgment  for 
plaintiff. 

Argued  before  WHITBHOUSE,  C.  J.,  and 
SPEAR,  CORNISH,  BIRD,  HALEY,  and 
HANSON,  JJ. 

Shaw  &  Shaw,  of  Honlton,  for  plaintiff. 
Doberty  &  Tompkins  of  Houlton,  .for  defend- 
ant 

CORNISH,  J.  [1]  Tbls  Is  an  action  of  as- 
sumpsit, brought  on  a  promissory  note  for 
$36,  dated  July  15, 1910,  due  In  three  months, 
with  Interest  at  8  per  cent,  and  also  on  the 
following  account  annexed:  "To  use  and 
occupation  of  10  acres  of  land  on  my  farm 
In  Houlton,  for  season  of  1910,  same  j'ou 
used  with  Ulmont  H.  HoTey,  and  which  you 
agreed  to  pay  to  me,  rent  being  $15  per  acre, 
$150." 

No  defense  Is  made  to  the  note,  and  the 
sole  controversy  Is  over  the  claim  for  rent 
The  case  Is  before  tbls  court  on  report 

Two  Insuperable  obstacles  prevent  recovery 
for  use  and  occupation. 

In  the  first  place.  It  is  the  use  and  occupa- 
tion of  10  acres  on  the  plaintlfTs  farm  that 
Is  sued  for ;  but  the  evidence  shows  that  the 
plaintiff  was  not  the  owner  of  the  premises 
in  question,  either  In  the  season  of  1910  or  at 
any  other  time. 

The  history  of  the  title  as  shown  by  the 
uncontradicted  evidence  Is  somewhat  unique 
and  is  as  follows: 

George  L.  Pennington,  the  father-in-law  of 
the  plaintiff,  was  the  owner  of  the  farm  in 
question  up  to  about  1898  or  1899,  when  he 
conveyed  it  to  his  son,  George  A.  Pennington, 
the  husband  of  this  plaintiff.  The  deed  y^as 
duly  delivered  to  the  son  and  retained  by  him 
until  his  death  in  1907,  but  was  never  re- 
corded, for  reasons  well  known  to  the  par- 
ties, but  not  appearing  in  evidence. 

Then,  according  to  the  plaintiff's  statement, 
"after  my  husband's  death,  and  bis  property 
went  through  probate,  and  everything  was 
settled,  we  decided  the  farm  would  be  good 
property  for  my  son,  and  it  was  deeded  right 
straight  to  my  son."  That  deed  was  given 
in  May,  1910,  after  the  lease  in  this  case  was 
given,  and  was  put  on  record  some  time  in 
1911.  This  son,  whose  name  is  George  D. 
Pennington,  is  a  minor,  and  the  plaintiff  is 
his  legal  guardian,  liaving  been  appointed  in 
February,  1908. 

George  L.  Pennington  died  on  June  26, 
1911,  and  the  administrators  of  his  estate 
are  James  L.  and  Sarah  A.  Pennington. 

It  is  clear  from  the  foregoing  that  the 
plaintiff  has  never  had  any  legal  title  to  the 
premises,  except,  perhaps,  an  undivided  in- 
terest by  descent  from  her  husband  at  his 
decease.  The  destruction  of  the  deed,  once 
delivered,  could  not,  of  course,  destroy  the 
title  which  had  been  conveyed;  but  In  any 
event  the  l^al  title  during  the  season  of 


1910,  when  the  controversy  here  took  place, 
was  either  in  George  L.,  or  the  heirs  of 
George  A.,  or  George  D.  It  was  not  in  the 
plaintiff.  She  was  the  guardian  of  George 
D.,  but  this  suit  is  not  brought  by  her  as 
guardian.  Hutchlns  v.  ©resser,  26  Me.  76; 
Dorr  V.  Davis,  76  Me.  301. 

Apparently  it  was  treated  by  the  father-in- 
law,  George  L.,  as  being  stiil  in  himself,  be- 
cause on  March  9,  1910,  he  executed  a'nd  de- 
livered a  written  lease  of  the  entire  farm 
of  about  250  acres  to  Ulmont  H.  Hovey,  tbe 
son-in-law  of  the  defendant  for  one  year  for 
a  rental  of  $1,400. 

The  plaintiff  appears  nowhere  in  the  trans- 
action, except  in  some  interviews,  as  will 
hereafter  be  seen. 

It  is  difficult  to  see,  therefore,  how  tbe 
plaintiff  can  recover  for  the  use  and  occupa- 
tion of  real  estate  to  which  she  liad  no  title. 
Porter  v.  Hooper,  11  Me.  170;  Carroll  v. 
Hayward,  124  Mass.  120. 

[2,  3]  But  the  plaintiff  contends  in  the  sec- 
ond place  that,  while  the  legal  title  may 
have  been  In  some  other  party,  she  was  really 
to  liave  the  rents  and  profits  from  the  farm, 
and  she  relies  upon  an  alleged  express  prom- 
ise made  by  tbe  defendant  to  pay  her  $150 
for  the  use  and  occupation  of  these  10  acres 
out  of  the  whole  tract  This  contention  is 
strongly  resisted  by  the  defendant  who  sayg 
that  he  bad  made  no  such  contract  with  the 
d^endant;  that  his  son-in-law,  Hovey,  took 
a  lease  of  the  entire  farm,  and  he.  the  de- 
fendant occupied  these  10  acres  by  arraust^ 
ment  with  the  lessee.  A  careful  study  of  the 
evidence  shows  that  the  plaintiff  has  not  sus- 
tained tbe  burden  of  proof  on  this  questiou 
of  fact.  Not  only  does  the  testimony  pre- 
ponderate toward  the  defense,  but  the  cir- 
cumstances point  in  the  same  direction. 

1.  The  written  lease  covers  the  entire  250 
acres,  and  makes  tbe  lessee,  Hovey,  liable 
for  the  entire  rental  of  $1,400.  There  is  no 
exception  of  10  acres  to  be  occupied  by  Gart- 
ley,  with  rental  to  be  paid  by  liim.  Hovey 
Is  left  liable  for  the  whole. 

2.  By  tbe  terms  of  the  lease,  the  title  to 
all  crops  raised  on  the  leased  premises  was 
reserved  to  the  lessor,  George  L.,  as  security 
for  payment  of  the  rent  No  exception  was 
made. 

3.  Under  date  of  September  B,  1910,  the 
attorney  for  the  plaintiff,  who  was  evidently 
familiar  with  the  entire  transaction  from  the 
beginning,  wrote  tbe  lessee,  Hovey,  as  attor- 
ney for  the  lessor,  George  L.  Pennington,  in 
order  to  have  an  understanding  In  regard 
to  all  the  crops  raised  on  the  premises,  and 
said:  "We  will  not  allow  yon,  your  father, 
and  Mr.  Gartley  to  dig  the  potatoes  and  haul 
them  off  the  place,  unless  we  know  that 
enough  of  them  are  saved  to  pay  the  rent" 
This  letter  is  entirely  Inconsistent  with  tbe 
plaintiff's  present  position.  The  lessor  was 
then  claiming  of  the  lessee  security  on  all  tbe 
potatoes  raised,  and  both  the  plaintiff  on  tbe 
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one  band  and  Gartley  on  the  other,  as  an 
independent  lessee,  are  ignored. 

4.  Again  on  November  18,  1910,  the  same 
attorney  wrote  to  the  defendant,  Gartley, 
saying  in  part: 

"I  have  been  expecting  to  see  you  every 
day  with  the  money  which  Is  due  Mr.  Hov- 
ey  on  the  potatoes  you  raised  on  his  place, 
and  I  am  surprised  that  yon  have  not  at- 
tended to  It.  I  am  writing  to  give  you  fair 
warning,  so  tbat  there  will  be  no  misunder- 
standing about  It  Mr.  Hovey  had  no  right 
to  rent  you  the  land,  and  the  crop  which  you 
raised  on  the  land  belonged  to  Mr.  Penning- 
ton, and  yon  cannot  give  a  title  to  the  same 
until  you  pay  the  land  rent  I  advise  you 
to  get  the  money  somewhere  and  fix  It  up  at 
once,  because  the  parties  are  urging  me  to 
take  some  action  in  the  case. 

"Hoping  that  you  will  give  this  prompt 
attention  and  bring  In  the  fl50  at  once,  I 
am,"  etc. 

This  is  an  exact  statement  of  the  transac- 
tion as  the  defendant  claims  It  and  conclu- 
sively proves  that  Gartley  was  operating  un- 
der Hovey.  The  plaintUF  at  that  time  ap- 
parently had  no  Interest  in  the  matter;  the 
only  parties  concerned  belpg  the  lessor, 
George  L.  Pennington,  the  lessee,  Hovey,  and 
the  sublessee,  Gartley. 

Subsequently  the  lessee,  Hovey,  went  Into 
banl^mptcy,  and  the  defendant  claims  that 
this  changed  situation  gave  rise  to  the  claim 
in  this  case. 

The  conclusion  Is  well-nigh  Irresistible  that 
the  defendant  sublet  10  acres  from  Hovey 
for  $150,  that  he  paid  a  portion  of  that  sum 
to  Hovey  in  the  faU  of  1910,  $40  to  the  les- 
sor's attorney  by  order  of  Hovey,  and  the 
balance  to  Hovey's  mother,  also  by  his  order, 
and  that  nothing  was  ever  due  from  the  de- 
fendant to  the  plaintiff  In  this  action  on  any 
contract  with  reference  to  this  farm,  either 
express  or  implied. 

r4]  The  plaintiff  seeks  to  Invoke  the  doc- 
trine of  novation,  based  upon  an  alleged 
promise  by  the  defendant  to  her  to  pay  her 
the  amotmt  due  from  defendant  to  Hovey, 
and  an  agreement  on  Hovey's  part  that  this 
should  be  done. 

The  evidence  on  this  point  falls  far  short 
of  soBtaining  this  contention ;  but  aside 
from  that  we  have  found  as  a  fact  tbat  nei- 
ther tbe  defendant,  Gartley,  nor  the  lessee, 
Hovey,  was  the  debtor  of  this  plaintiff  for 
use  and  occupation  of  this  farm,  or  any  part 
thereof,  and  therefore  the  doctrine  of  nova- 
tion ^does  not  apply.  She  was  a  stranger  to 
the  transaction,  while  novation  "Implies  tbe 
sobstltatlon  of  a  debtor  of  a  creditor  and  of 
a  new  contract"  Hamlin  v.  Drummond,  91 
Me.  175,  39  AU.  651. 

The  liability  on  the  promissory  note  being 
admitted,   the  entry  must  be: 

Judgment  for  plaintiff  for  $40.32,  with  in- 
terest from  Jime  16.  1912,  and  costs. 


MEKEDITH  v.  KNOX 

(Court  of  Chancery  of  Delaware.     Jane  25, 

1912.) 

1.  CoNTBACTs  (§  128*)— Validity— Cbiminal 

CHAKOE — COMPBOMISE. 

A  bond  to  compromise  a  prosecution  for 
using  a  female  under  18  for  sexual  intercourse, 
wtiicli  is  a  felony,  is  invalid. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §S  633-653;    Dec.  Dig.  i  128.*] 

2.  CoNTBACTS  (j  128*)— Public  Pouct— Va- 

UDITY. 

A  bond  given  to  the  father  of  a  woman 
for  the  payment  of  money,  in  consideration 
that  bastardy  charges  should  not  be  prosecuted 
against  tbe  oblicor's  son  for  the  maintenance 
of  a  child,  of  which  the  obligee's  daughter  was 
pregnant,  merely  providing  tor  tbe  relinquish- 
ment of  a  claim  for  tbe  maintenance  of  the 
cliild,  if  any,  bom  within  fonr  months,  and  not 
for  the  al>andonment  of  a  charge  of  using  the 
female  under  18  for  sexual  intercourse,  was 
not  against  public  policy,  but  was  based  on  a 
sufficient  consideration,  and  was  enforceable,  in 
tbe  absence  of  fraud  or  conspiracy. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  H  633-653;  Dec.  Dig.  {  128.*] 

3.  Judgment  (J  416*)- Equitable  Relief— 
iNsumciENCT  or  Cause  of  Action. 

Where  bastardy  proceedings  liad  been  in- 
stituted by  the  father  of  a  woman  against  com- 
plainant's son,  and  complainant,  after  having 
been  afforded  means  of  investigation,  executed 
a  bond  to  defendant  to  compromise  the  charge, 
on  which  judgment  was  subsequently  entered, 
and  It  appeared  that  the  woman  had  no  knowl- 
edge of  such  proceedings,  the  fact  that  it  sub- 
sequently appeared  that  complainant's  son  was 
innocent  of  the  charge,  and  that  the  woman 
denied  his  paternity  of  the  child,  was  no  ground 
for  setting  aside  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  {{  784,  786-788;   Dec.  Dig.  |  416.*] 

Suit  by  WUllam  J.  Meredith  against  Sam- 
uel F.  Knox  to  vacate  a  judgment  In  favor 
of  defendant  Knox.    Dismissed. 

John  B.  Hutton,  of  Dover,  for  complainant 
Thomas  C.  Frame,  Jr.,  of  Dover,  for  de- 
fendant 

THE  CHANCELLOR.  The  bill  Is  filed  by 
the  defendant  tn  a  judgment  to  have  It  de- 
clared null  and  void.  By  tbe  bill  It  Is  al- 
leged tbat  the  plaintiff  In  the  judgment, 
Samuel  F.  Knox,  and  his  daughter,  Hattle, 
conspired  to  falsely  charge  Graham  Mere- 
dith, tbe  son  of  the  defendant  In  tbe  judg- 
ment, with  having  used  her  for  tbe  purpose 
of  sexual  Intercourse  and  with  being  the 
father  of  the  child  with  which  she  was  preg- 
nant, she  being  then  under  18  years  of  age, 
and  in  pursuance  of  the  conspiracy  had  Is- 
sued a  warrant  for  the  arrest  of  Oraliam 
Meredith  upon  tbe  charge  of  having  so  used 
her.  In  order  to  prevent  a  prosecution  of 
the  charge  tbe  complainant,  William  J.  Mer- 
edith, gave  to  the  defendant,  Samuel  F. 
Knox,  his  judgment  bond  for  $360,  upon 
which  judgment  was  entered  in  the  Superior 
Court  for  Kent  county.  It  was  claimed  that 
the  bond  was  void  because  the  obligor  was 
Induced  to  give  it  by  reason  of  the  false 
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cbarge  and  because  It  was  accepted  by  the 
obligee  as  an  Inducement  to  stop  further 
prosecution  of  the  criminal  charge.  Suit  was 
brought  in  Maryland  6n  the  judgment,  and 
it  was  alleged  that  the  complainant  here  Iiad 
no  defense  of  which  he  could  avail  himself 
in  that  suit 

The  defendant  denied  the  conspiracy  and 
averred  that  the  legal  proceeding  was  taken 
against  Graham  Meredith,  not  on  the  stat- 
utory offense,  but  to  hold  him  for  having  se- 
duced Hattie  Knox.  In  support  of  this  the 
defendant  produced  a  written  agreement  be- 
*<ween  the  obligor  and  obligee,  made  con- 
temporaneously with  the  giving  of  the  bond, 
wherein  the  obligee  promised  on  behalf  of 
himself  and  his  daughter  not  to  prosecute 
any  action  against  Graham  Meredith  for  or 
on  account  of  any  charges  which  had  or 
might  be  brought  "for  the  maintenance  and 
support  of  any  child  or  children  which  may 
be  born  to  the  said  Hattie  Knox  within  four 
months  from  the  date  hereof."  It  was  far- 
ther agreed  that  Samuel  P.  Knox  was  acting 
for  himself  and  his  daughter  and  William  J. 
Meredith  was  acting  for  himself  and  his  son. 

It  was  shown  that  when  the  bond  was 
given  and  the  agreement  signed,  Hattie  was 
pregnant  and  a  child  was  bom.  within  four 
months  of  the  date  of  the  bond  and  agree- 
ment, but  she  denied  that  Graham  Meredith 
was  the  father  of  the  child,  and  this  was 
also  denied  by  Graham  Meredith.  The 
daughter  also  disclaimed  any  knowledge  of 
the  making  of  the  chai^e^  or  the  giving  of 
the  bond,  or  the  written  agreement,  until 
long  afterward,  or  giving  her  father  at  any 
time  authority  to  act  for  her  in  the  matter. 

The  affidavit  of  Samuel  F.  Knox,  on  which 
the  warrant  against  Graham  Meredith  was 
issued,  after  stating  the  pregnancy  of  his 
daughter,  declared: 

"I  charge  Graham  Meredith,  single  man, 
with  having  seduced  my  daughter,  and  that 
she  is  under  the  age  of  consent." 

When  the  bond  was  given  and  the  agree- 
ment made  there  was  a  legal  proceeding 
pending  against  the  son  of  the  obligor  on 
the  complaint  of  the  obligee.  The  contention 
of  the  complainant  was  that  the  charge  was 
not  a  bastardy  proceeding  to  fix  the  pater- 
nity of  the  child  and  force  Iilm  to  provide 
for  the  care  of  the  mother  and  child,  but 
was  a  more  serious  one,  viz.:  the  statutory 
offense  of  using  a  female  child  under  eighteen 
years  of  age  for  sexual  intercourse.  To 
prove  this  the  affidavit  of  Samuel  F.  Knox, 
on  which  the  warrant  was  issued,  was  used 
and  it  bears  that  construction,  though  not 
nece&sarily.  < 

[1]  It  is  unlawful,  says  the  complainant's 
counsel,  to  compromise  such  a  criminal  charge 
for  money  paid  and  to  be  paid,  and  hence 
the  bond  is  invalid.  That  principle  of  law 
IS  well  established,  and  if  the  facts  were  as 
claimed  by  the  complainant  would  probably 
justify  a  decree  avoiding  the  transaction,  un- 


less the  compromise  of  such  a  char^  is  per- 
missible on  grounds  of  public  policy.  But 
wliatever  the  phraseology  of  the  complaint 
may  have  been,  the  character  ot  the  irar- 
rant  based  thereon  is  not  shown,  for  neither 
the  warrant,  or  a  copy  thereof,  was  pro- 
duced. 

[2]  Assuming  that  the  warrant  followed 
the  complaint,  still  the  transaction  between 
the  parties  is  to  l>e  gathered  from  the  writ- 
ten agreement  between  the  obligor  and  ob- 
ligee made  contemporaneously  with  the  giv- 
ing of  the  bond  and  as  part  of  the  same 
transaction.  From  the  agreement,  then,  It 
is  clear  tliat  the  bond  was  given  to  the  fa- 
ther of  a  woman  then  pregnant  for  the  pay- 
ment of  money  in  consideration  that  charges 
would  not  be  prosecuted  against  the  son  ot 
the  obligor  for  the  maintenance  of  the  child 
with  which  the  daughter  was  so  pregnant. 
The  consideration  for  the  giving  of  the  bond 
was  not  the  abandonment  of  the  charge  ot 
the  statutory  offense,  bat  a  relinquishment 
of  a  claim  for  the  maintenance  of  the  child 
if  any  be  bom  within  four  months. 

There  is  no  legal  objection  to  such  com- 
.promises,  but,  on  the  contrary,  they  are  en- 
couraged by  the  courts,  for  the  sake  of  those 
guilty  of  the  Illicit  intercourse,  for  the  sake 
of  the  child  and  to  hide  the  scandal  from  the 
public.  Such  cases  have  always  and  rightly 
been  considered  private  matters  in  which  the 
public  has  no  interest,  except  to  see  to  it 
that  the  unfortunate  woman  and  her  child 
are  protected  and  the  expense  of  the  care  of 
her  and  her  child  shall  not  fall  on  the  tax- 
payers, but  on  the  seducer. 

A  promise  to  pay  money  in  compromise  ot 
l>astardy  proceedings  already  taken  cannot  be 
avoided  on  the  ground  that  such  a  com- 
promise Is  contrary  to  public  policy,  or  pnb- 
lie  morals,  but  is  a  valid  promise  and  the 
consideration  sufficient  to  support  it  Rob- 
inson V.  Crenshaw,  2  Stew.  A  P.  (Ala.)  276; 
BUllngsley  v.  Clelland,  41  W.  Va.  234,  23  S. 
E.  812;  Holcomb  v.  Stimpson,  8  Tt.  141; 
Pflaum  V.  McClintock,  130  Pa.  369,  18  Atl. 
734;  Moon  v.  Martin,  122  Ind.  211,  23  N.  E. 
668;  Hays  v.  McFarlan,  32  Ga.  699,  79  An. 
Dec.  317. 

It  is  claimed,  however,  that  it  is  proved 
by  the  testimony  of  both  the  seducer  and 
seduced  that  the  man  charged  was  not  tne 
seducer.  Without  commenting  on  this  tes- 
timony, and  the  probability  of  its  truthful- 
ness, it  seems  established  that  it  is  imma- 
terial whether  Graham  Meredith  was  or 
was  not  the  father  of  Hattie  Knox's  child. 
She  was  pregnant;  her  pregnancy  had 'been 
charged  to  him  in  a  legal  proceeding;  and 
a  contract  was  made  to  pay  money  In  con- 
sideration that  the  putative  father  shonld 
not  be  further  prosecuted  for  the  mainte- 
nance of  the  child.  As  a  general  principle 
the  abandonment  of  judicial  proceedings  is  a 
good  consideration  for  a  promise,  though  the 
dematid  l>e  uufounded.  As  was  said  in  Moon 
V.  Martin.  122  Ind.  2U,  23  N.  E.  668: 
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"Where,  however,  there  is  an  actual  sub- 
ject of  dispute  and  a  snlt  has  already  been 
instituted,  if  parties  meet  fairly,  upon  equal 
terms,  with  equal  knowledge,  or  means  of 
knowledge,  of  all  the  facts  and  without 
fraud  or  duress  make  a  settlement,  which  Is 
followed  by  a  discontinuance  of  the  suit,  the 
compromise  or  discontinuance  will  be  a  suffi- 
cient consideration  for  a  promise  to  pay 
money,  without  regard  to  the  ultimate  right 
of  the  case.  Such  a  settlement  estops  both 
parties  from  any  farther  litigation  of  the 
matter  In  dispute." 

This  principle  has  been  distinctly  applied 
to  compromises  of  bastardy  proceedings.  In 
Holcomb  V.  Stlmpson,  8  Vt  141,  the  court 
enforced  payment  of  a  note  given  before  the 
birth  of  a  bastard  child  in  compromise  of  a 
suit  In  bastardy,  though  proof  was  offered 
to  show  that  the  accused  person  could  not 
have  caused  the  pregnancy,  In  absence  of 
fraud  or  Imposition  In  bringing  about  the 
compromise.  So  also  In  BlUlngsIey  v.  Clel- 
land,  41  W.  Va.  234,  23  S.  B.  812,  and  sev- 
eral cases  there  cited. 

In  Moon  V.  Martin,  122  Ind.  211,  23  N.  E. 
6C8,  of  such  a  defense,  it  was  said: 

"The  compromise  and  settlement  of  a  suit 
would  be  an  Idle  and  mischievous  ceremony, 
if  after  a  discontinuance  had  been  secured, 
the  very  matter  in  dispute  remained  open 
and  could  be  pleaded  as  a  good  defense  to 
the  notes  given  In  settlement" 

[3]  The  innocence  of  a  putative  father 
was  not  considered  a  defense  to  a  recovery 
of  a  note  given  in  compromise  of  a  charge 
against  him  in  bastardy  proceedings  in  the 
case  of  Hargroves  v.  Freeman,  12  6a.  342,  or 
in  the  case  of  Merritt  v.  Flemming,  42  Ala. 
234. 

It  Is  unnecessary,  therefore,  to  decide 
whether  the  testimony  of  Hattie  Knox  of 
statements  made  to  her  father  and  sister  re- 
specting her  pregnancy  and  the  paternity  of 
the  child  is  adnUsslble,  for  the  paternity  of 
the  child  will  not  be  determined  in  this  case, 
and  in  view  of  the  conclusions  here  reached 
Is  immaterial. 

There  was  no  evidence  to  sustain  the  al- 
legation of  a  conspiracy  between  the  obligee 
and  his  daughter  respecting  the  charge 
against  Graham  Meredith.  Indeed,  the 
daughter  appeared  as  a  witness  for  the  com- 
plainant and  testified  that  she  did  not  know 
of  tlie  giving  of  the  bond,  or  making  of  the 
agreement,  nntil  long  after  the  occurrence, 
and,  therefore^  she  could  not  have  conspired 
with  him  to  obtain  them.  Nor  was  there  evi- 
dence of  any  substantial  misrepresentation 
of  fact  made  by  the  obligee  to  the  obligor 
in  the  procurement  of  the  obUgatlon.  There 
was  a  charge  against  the  son  of  the  obligor 
made  by  the  obligee  and  a  legal  proceeding 
against  him  based  on  the  then  existing  preg- 
nancy of  tibe  obligee's  young  daughter.   That 
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case  was  compromised,  and  that  compromise 
was  a  good  consideration.  Whether  the  ob- 
ligee was  acting  for  the  daughter  with  or 
without  her  knowledge  was  immaterial,  for 
he  had  a  right  to  make  the  charge  and  also 
to  compromise  It.  So  also  It  was  unimpor- 
tant, if  true,  that  the  obligee  stated  to  the 
obligor  that  the  daughter  would  appear 
against  the  obligor's  son.  It  was  not  a  rep- 
resentation of  a  fact  but  a  declaration  re- 
specting probable  future  conduct  of  a  third 
person. 

It  is  Immaterial  that  the  bond  In  this  case 
was  given,  not  to  the  injured  woman,  but  to 
her  father.  A  note  given  for  such  a  consid- 
eration by  the  despoller  to  the  mother  of 
the  despoiled  was  held  valid  In  Merritt  v. 
Flemming,  42  Ala.  234,  though  the  offspring 
of  the  illicit  intercourse  did  not  come  to  full 
life  after  the  compromise  had  been  effected. 
But  it  Is  urged  by  the  complainant  that  the 
bond  in  this  case  was  made  not  by  the  ac- 
cused but  by  his  father,  and,  therefore,  that 
a  different  rule  should  be  applied.  It  Is 
urged  that  whwe  the  obligation  Is  made  by 
the  reputed  father  It  must  be  assumed  that 
he  acted  with  full  knowledge  as  to  the  facts 
upon  which  bis  liability  is  based,  but  that 
where  the  obligor  is  other  than  the  putative 
father  he  acts  without  such  knowledge. 
Whether,  or  not,  tliis  be  a  sound  distinction 
applicable  in  some  cases,  it  surely  is  not 
pertinent  here.  The  obligor,  the  complain- 
ant In  this  case,  undertook  In  the  agreement 
to  act  for  his  son  and  it  is  his  own  look- 
out If  he  was  not  informed  of  the  facts. 
Besides,  he  did  not  agree  to  the  compro- 
mise when  It  was  first  suggested,  and  did  not 
do  so  until  after  he  had  conferred  with  his 
son.  It  is  not  an  unreasonable  lnfer«ice 
then  to  say  that  he  acted  with  knowledge,  or 
means  of  knowledge  of  the  facts  of  the  case, 
and  so  that  the  obligor  and  obligee  negotiat- 
ed on  equal  terms.  If  one  undertakes  to  ef- 
fect a  compromise  of  a  matter  affecting  an- 
other person  for  and  on  behalf  of  such  per- 
son, he  is  surely  charged  with  knowing  the 
facts  known  to  the  person  he  represents. 
There  was  no  evidence  that  unfair  advan- 
tage was  taken  of  the  obligor,  or  any  undue 
pressure  brought  upon  him,  for  he  was  amply 
protected  from  both  by  the  presence  at  the 
negotiations  and  in  the  compromise  of  his 
legal  adviser,  who  in  fact  drafted  the  bond 
and  agreement 

There  is,  then,  In  this  case  no  equitable 
ground  for  annulling  the  bond  In  question. 
A  bond  given  to  the  father  of  a  woman 
pregnant  with  child  in  compromise  of  a  le- 
gal proceeding  against  the  obligor's  son  bas- 
ed on  seduction  by  the  son  of  the  pregnant 
woman,  is  valid  and  the  consideration,  there- 
fore, sufficient  and  not  against  public  policy. 
The  bill  must,  therefore,  be  dismissed  with 
costs  against  the  complainant. 

A  decree  will  be  entered  accordingly. 
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HBNESSBT  t.  WABASH  MILLS  CO. 

(Supreme   Coxut  of  PennsylTania.     Feb.   1% 
1912.) 

Masteb  ard  Sebvant  ({  286*)— Injubies  to 

Skbvant— Questions  fob  Jubt. 

Eridence  in  an  action  by  a  nixht  watch- 
man against  his  employer  for  Injuries  result- 
ing from  falling  down  an  ungnarded  hatchway 
at  night  Aeld  to  present  a  case  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {(  1001,  1006,  1010-1050; 
Dec  Dig,  t  286.*J 

Action  of  trespass  by  James  Eenessey 
against  the  Wabash  Mills  Company  for  per- 
sona] Injuries.  From  an  order  refusing  to 
take  off  nonsuit,  plaintiff  appeals.  ReTersed, 
and  venire  facias  de  novo  awarded. 

Argned  before  BROWN,  MESTREZAT, 
POTTEB,  ELKIN,  and  MOSCHZISKER.  JJ. 

G.  Von  Pbul  Jones,  for  appellant  F.  B. 
Bracken,  for  appellee. 


.ELKIN,  J.  This  la  an  action  to  recover 
damages  for  personal  Injories  alleged  to  have 
been  sustained  by  reason  of  the  negligence 
of  the  defendant  company.  The  negllgenpe 
cliarged  is  that  defendant  maintained  dan- 
gerous hatchways,  used  for  the  purpose  of 
raising  and  lowering  merchandise,  and  had 
permitted  one  of  these  hatchways  on  an  up- 
per floor  to  be  left  unguarded,  unprotected, 
and  uncovered,  as  a  result  of  which  failure 
to  properly  guard  appellant  in  discharge  of 
his  duties  as  a  night  watchman  and  without 
notice  of  the  dangerous  situation  fell 
through  the  ovea  hatchway  to  the  floor  be- 
low, end  sustained  the  injuries  about  which 
complaint  is  here  made;  in  other  words,  ap- 
pellant contends  that  he  was  not  provided  a 
reasonably  safe  place  to  work.  At  the  con- 
clusion of  the  testimony  produced  by  the 
plaintiff  tending  to  show  negligence,  defend- 
ant moved  for  a  nonsuit,  which  was  granted 
by  the  learned  trial  judge  on  the  ground  tliat 
the  evidence  was  not  sufficient  to  charge  the 
defendant  with  negligence  within  the  mean- 
ing of  the  law.  From  the  judgment  so  en- 
tered this  appeal  was  taken. 

Appellee  relies  on  Pawling  v.  Hosklns,  132 
Pa.  617,  19  Atl.  301,  19  Am.  St  Rep.  617, 
Clongb  V.  Hoffman,  132  Pa.  626,  19  Atl.  299. 
19  Am.  St.  Rep.  620,  Eupp  v.  Rummel,  199 
Pa.  90,  48  Atl.  679,  and  other  cases  and  prin- 
ciples of  like  character  to  sustain  the  judg- 
ment of  nonsuit  Appellant  contends  that  it 
was  the  duty  of  the  appellee  company  to  use 
ordinary  care  to  protect  its  servants  from 
dangers  which  should  have  been  reasonably 
anticipated  from  open  and  unguarded  hatch- 
ways, and  that  under  the  facts  of  tSie  present 


case  It  was  for  the  jury  to  say  whether 
there  had  been  a  failure  to  perform  this 
duty.  To  sustain  this  contention,  Johnson  t. 
Bruner,  61  Pa.  58,  100  Am.  Dec.  613;  Ben 
nett  v.  Plate  Glass  Co.,  158  Pa.  120,  27  Atl. 
874;  Smith  v.  Oil  City  Tube  <3o.,  183  Pa. 
485,  38  Atl.  1014;  OUbert  v.  Elk  Tanning 
Co.,  221  Pa.  176,  70  Atl.  719,  and  Ferry 
V.  Rapid  Transit  Co.,  232  Pa.  403,  81  AU. 
426,  are  cited.  The  principle  underlying  each 
class  of  cases  is  sound,  but  its  application 
depends  upon  the  facts.  If  api>ellant  had 
been  familiar  with  the  premises  and  had 
known  of  the  location  of  the  hatchway,  hfe 
right  to  recover  to  say  the  least  would  be 
very  doubtful,  but  his  own  testimony  Is  posl- 
tire  that  he  had  no  knowledge  of  a  hatchway 
in  the  floor  at  the  place  where  the  ac- 
cident occurred,  and  that  he  had  not  seen 
it  during  the  short  time  he  was  employed  as 
night  watchman.  The  accident  occurred  in 
the  nighttime  of  the  second  day  of  his  em- 
ployment and  a  view  of  the  hatchway  was  to 
some  extent  obstructed  by  bundles  of  cot- 
ton and  other  materials  piled  near  it  The 
place  was  in  datkness;  the  only  light  for 
nished  being  that  of  a  lantern  carried  on  the 
arm  of  appellant.  Under  such  circumstances, 
nothing  could  have  been  more  dangerous 
than  an  open  unguarded  hatchway  in  the 
floor  over  which  the  watchman  in  the  per- 
formance of  his  duties  bad  to  walk  sereral 
times  each  night  in  total  darkness  except 
as  his  footsteps  might  be  guided  by  the  light 
of  his  lantern.  It  is  argned  for  appellee  that 
the  testimony  of  the  witness,  Brooke  (^rl. 
shows  appellant  to  have  been  familiar  with 
the  location  of  the  hatchway  in  question-, 
it  having  been  pointed  out  to  him  the  day 
before  when  be  was  taken  through  the  baild- 
ing  for  the  purpose  of  being  familiarized 
with  bis  duties.  Appellant  positively  denies 
that  be  saw  the  hatchway  at  that  time,  or 
that  it  was  pointed  out  to  him  by  Carl,  and 
the  testimony  of  Carl  leaves  the  question 
in  doubt  But,  even  if  there  was  a  variAUCe 
in  the  testimony  of  these  two  witnesses  as 
to  the  fact  in  dispute,  it  would  still  be  a 
question  for  the  jury.  We  cannot  agree 
tliat  this  Is  a  case  where  the  employer  Is 
relieved  from  liability  becanse  a  workman 
employed  In  other  duties  during  the  day  left 
tJie  hatchway  open.  If  the  testimony  of  ap- 
pellant is  believed,  and  his  credlbllltr  te  tor 
the  jury,  he  did  not  know  that  there  was  a 
hatchway  on  ttiat  floor,  and  had  no  notice 
of  this  hidden  danger  to  put  him  on  inqniry. 
We  are  all  of  opinion  that  this  caae  was  for 
the  jury. 

Judgment  reversed,  and  a  venire  facias  de 
novo  awarded. 
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SHIVB  T.  PHILADELPHIA  &  R.  UY.   CO. 

(Supreme  Conn  of  Pennsylyaoia.    March  18, 
1912.) 

Cabbiebs  (}  331*)— Injdbibs  to  Passknoebs 

— Actions— Nonsuit. 

In  an  action  against  a  railroad  for  inju- 
ries to  a  passenger,  where  the  evidence  ifaows 
that  just  before  the  accident  plaintiff  stood  in 
the  open  doorway  of  a  car  with  his  back  to  the 
interior,  and  one  hand  on  the  door  jamb  and 
the  other  holding  an  nmbrella,  that  the  car 
was  crowded  beyond  its  seating  capacity,  but 
that  the  car  next  to  it  contained  no  passen- 
gers, that  shortly  after  tl:e  train  started  it 
passed  a  switch  or  another  track,  and  the  car 
was  jolted,  not  to  an  unusual  degree,  but  suf- 
ficiently to  cause  passengers  within  the  car  to 
press  against  plaintiff,  causing  him  to  fall  to 
the  ground,  a  nonsuit  is  properly  granted. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  U  1371,  1374-1382;  Dec.  Dig.  $ 
331.») 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  of  trespass  for  personal  injuries  by 
Nathan  W.  Shlve  against  the  Philadelphia  & 
Reading  Railway  Company.  From  an  order 
refusing  to  take  oCT  nonsuit,  plaintiff  ap- 
peals.    Affirmed. 

Argued  before  BROWN,  MESTREZAT, 
ELKIN,  STEWART,  and  MOSCHZISKER, 
JJ. 

Peter  M.  MacLaren  and  Walter  H.  Feni- 
more,  for  appellant  Wm.  Clark  Mason,  for 
appellee. 

STEWART,  J.    The  Injury  plaintiff  sus- 
tained Is  traceable  directly  to  the  dangerous 
position  he  occupied  on  the  car  on  which  be 
was  a  passenger.     He  was  not  within  the 
car,  but  was  standing  in  the  open  doorway 
with  his  back  to  the  Interior  of  the  car  with 
one  hand  resting  on  the  door  jamb,  while 
in   the  other  he  was  holding  an  umbrella. 
While  In  this  position  the  train  started.    It 
had   proceeded  but  a  short  distance,   whoi 
passing  a  switch  or  crossing  another  track 
than    Its   own — ^It  does  not  clearly    appear 
which — the   car  on  which  plaintiff  was  a 
passenger  was  Jolted,  not  however  to   any 
nnnsaal  degree,  but  nevertheless  to  a  degree 
sufficient  to  cause  passengers  within  the  car 
and  standing  next  to  the  plaintiff  to  press 
against  him.    By  this  pressure  he  was  forced 
from   his   position  out  upon  the  platform, 
and  in  hla  effort  to  take  hold  of  the  railing 
of  tbe  car  he  fell  to  the  ground.    The  negli- 
gence complained  of  was  that  the  d^endant 
company  by  its  servants  In  charge  operated 
the  train  In  such  a  reckless  and  careless 
manner  that  at  or  when  the  point  where  the 
tracks    crossed    Race    street    the    plaintiff 
witbont  fault  or  contributory  negligence  on 
his  part  was  violently  jolted  and  thrown 
from  bis  position  on  the  car  upon  the  track. 
It  Is  quite  sufficient  to  say  with  respect  to 
tbe  Diligence  here  alleged  that  there  was 
no    evidence   in   the   case   to    support    tbe 
charge.    It  cannot  be  pretended  that  the  ac- 


cident occurred  through  any  defect  In  iu)y 
of  the  means  of  transportation,  or  that  these 
or  any  of  them  were  being  employed  In  a 
negligent  way.  So  far  as  appears  from  tbe 
evidence,  there  was  not  a  circumstance  in 
the  case  Indicating  that  anything  had  oc- 
curred In  connection  with  the  operation  and 
management  of  the  train  or  in  its  movement 
that  was  not  necessarily  Incident  under  the 
most  skillful  direction  with  the  most  ap- 
proved equipment  Had  the  negligence  charg- 
ed been  failure  on  part  of  the  company  to 
provide  the  plaintiff  with  a  safe  place  In  which 
to  ride,  in  consequence  of  which  the  injury 
resulted,  tbe  case  would  not  have  been  ao 
entirely  naked  of  facts  tending  to  support 
tbe  charge,  for,  accepting  the  testlmopy 
offered  as  correct,  the  car  on  which  plain- 
tiff rode  was  crowded  beyond  its  seating 
capacity,  and  its  aisles  so  filled  with  pas- 
sengers standing  that  plaintiff  could  advance 
no  further  than  the  door.  Unquestionably 
injury  happened  to  him  because  of  the  posi- 
tion he  occupied;  but  was  he  In  that  posi- 
tion because  tbe  company  had  allowed  him 
no  other  accommodation?  He  does  not  so 
testify.  He  says  that  there  was  a  passenger 
coach  In  the  rear  of  the  one  on  which  be 
was  riding  which  contained  no  passengers. 
He  made  no  attempt  to  enter  that  car  ei- 
ther before  or  after  he  made  the  discovery 
that  the  first  ear  was  crowded.  He  nowheire 
gives  any  reason  for  not  seeking  a  safer 
place  than  the  one  he  occupied;  nor  does 
he  mention  a  single  obstacle  or  drctnn- 
stance  that  stood  In  the  way  of  his  finding 
a  seat  in  the  car  to  the  rear.  So  far  as  ap- 
pears, a  step  or  two  across  the  connected 
platform  of  the  two  cars  would  have  placed 
him  where  this  accident  at  least  could  not 
have  happened.  The  testimony  not  disclos- 
ing any  necessity  for  bis  occupying  the  po- 
sition he  did,  and  remaining  in  it,  the  lack 
of  such  evidence  was  not  to  be  supplied  by 
conjecture  on  the  part  of  the  jury.  For  the 
injury  that  resulted  he  was  without  cause 
of  action. 

The   assignments  of  error  are  overruled, 
and  tbe  judgment  is  affirmed. 


In  re  MERCER'S  BJSTATH 

Appeal   of  FARMERS'   &   MECHANICS' 

TRUST  CO. 

(Supreme  Court  of  Pennsylvania.     Feb.  19, 
1912.) 

Descent  and  Distbibution   (§  GS^y-WnJLB 

(S  801*)— Rights  of  Widow  —  FsErEBENCK 

—Election— Effect. 

Act  April  1,   1909   (P.   L.   87),   giving  to 

widows  a  preference  of  $5,000  in  distribution  of 

intestate   estates,    applies   to    the    estate    of   a 

testate  whose  widow  has  elected  to  take  against 

tbe  will,  and  is  constitutional. 

TEd.  Note.— For  other  cases,  see  Descent  and 

pistribution    Cent  Dig.  (J  141-143;   Dec  Dig. 

L'^iJS^'}^'''  ^°'-  Dig.  tl  2077-2090;  DeS. 
Dig.  I  801.»J 
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Appeal  from  Orphans'  Court,  Chester 
County. 

In  the  matter  of  the  estate  of  J.  Edge  Mer- 
cer, deceased.  From  a  decree  dismissing  ex- 
ceptions to  widow's  preference,  the  Farmers' 
&  Mechanics'  Trust  Company,  committee  of 
Theodore  Mercer,  appeals.    Affirmed. 

Argued  before  FELL,  0.  J.,  and  MESTRE- 
ZAT,  POTTER,  BLKIN,  and  MOSOHZISE- 
BR,  JJ. 

Thomas  W.  Pierce,  for  appellant  Walter 
3.  Talbot  and  Jos.  H.  Baldwin,  for  appellee. 

MESTREZAT,  J.  The  question  raised  on 
this  record  involves  the  interpretation  of  the 
act  of  April  1,  1909  (P.  L.  87),  and  is  deter- 
mined by  the  decision  in  the  Estate  of  Jo- 
seph Guenthoer,  Deceased,  83  Atl.  617. 

For  the  reasons  stated  in  the  opinion  filed 
herewith  In  that  estate,  the  decree  of  the 
court  below  is  affirmed. 


KAUFMANN  et  al.  t.  CITY  OF  PHILADEL- 
PHIA. 

(Supreme  Court  of  Pennsylvania.     March  18, 
1912.) 

1.  Dedication  (|  18*)— Acts  Oonstitdtino— 
convetawcb. 

Where  a  city  by  ordinance  widens  a  street 
from  66  to  72  feet  wide  by  taking  a  3-foot  strip 
on  each  side,  but  providing  that  existing  build- 
ings stiall  not  be  affected  until  altered  or  re- 
built, and  an  owner  of  a  lot  137  feet  deep 
thereafter  conveys  it  by  deed  describing  it  as 
134  feet  deep  on  a  72-foot  street,  a  subsequent 
grantee  can  claim  no  damages  for  the  widening, 
when  he  rebuilds  according  to  the  new  building 
line;  the  first  deed  making  the  3-foot  strip  a 
part  of  the  street  as  effectually  as  a  formal 
dedication  could  have  done. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent.  Dig.  {{  33-36;    Dec.  Dig.  {  18.»J 

2.  Dedication  (S  18*)— Deed— Effect  of  En- 

CKOACUlfENTS. 

That  the  coping  and  steps  of  a  building  ex- 
tended onto  a  strip  of  land  included  in-  the 
widening  of  a  street  is  unimportant  as  affecting 
the  rights  of  the  parties;  such  encroachment 
not  tieing  l>eyond  the  limits  of  the  usual  per- 
missive use  of  city  streets. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  {{  33-36 ;   Dec.  Dig.  §  18.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Morris  A.  Kaufmann  and  oth- 
ers, execntors,  against  the  city  of  Philadel- 
phia. From  an  order  refusing  to  take  off 
nonsuit  plaintiffs  appeal.    Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  ELKIN,  and  STEWART,  JJ. 

William  A.  Carr,  W.  Horace  Hepburn, 
and  Sidney  L.  Krauss,  for  appellants.  Hen- 
ry J.  Gibbons,  Edwin  O.  Lewis,  Asst  City 
Sol.,  and  Michael  J.  Ryan,  City  Sol.,  for  ap- 
pellee. 

FELL,  C.  J.  Arch  street.  In  the  city  of 
Philadelphia,  was  originally  laid  out  and 
opened  of  the  width  of  66  feet    In  1886  the 


city  by  ordinance  directed  the  widening  of 
the  street  to  72  feet;  3  feet  to  be  added  to 
either  side.  The  ordinance  was  not  to  ap- 
ply at  once  to  properties  on  which  build- 
ings were  erected,  but  all  new  or  altered 
buildings  were  to  be  placed  back  on  the  new 
line  established.  At  that  time  the  St  George's 
Hall  Association  was  the  owner  of  a  lot  with 
a  building  thereon,  at  the  southwest  comer 
of  Arch  and  Thirteenth  streets,  60  feet  in 
front  on  Arch  street  which  was  66  feet 
wide,  and  extending  south  on  the  Une  of 
Thirteenth  street  137  feet  In  1893  the  as- 
sociation conveyed  ttiis  lot  to  Henry  C.  Lea 
by  deed,  in  which  it  was  described  as  being 
on  the  south  side  of  Arch  street  as  widened 
to  the  width  of  72  feet  and  containing  in 
front  or  breadth  on  Arch  street  60  feet  and 
extending  of  tliat  width  southward  along 
the  west  side  of  Thirteenth  street  137  feet 
bounded  northward  by  said  Arch  street,  and 
eastward  by  the  said  Thirteenth  street  In 
1902  Mr.  Lea  conveyed  the  property  by  deed 
containing  the  same  description  to  the  plahi- 
tiffs,  who,  desiring  to  rebuild,  receded  three 
feet  in  accordance  with  the  ordinance  of 
1886.  This  proceeding  was  to  recover  the 
value  of  the  strip  of  ground  three  feet  In 
width  Included  in  the  street  by  Its  widoi- 
ing.    At  the  trial  a  nonsuit  was  ottered. 

[1]  The  contention  of  the  appellants  is 
that  under  the  well-established  rule  of  law 
that  a  conveyance  of  land  bounded  on  t 
highway  gives  the  grantee  a  title  to  the  mid- 
dle of  the  highway,  if  the  grantor  himself 
had  title  to  It,  and  did  not  expressly  or  by 
clear  Implication  reserve  It  tliey  acquired 
title  to  the  strip  of  land  3  feet  wide  on  the 
Arch  street  front,  and  can  recover  of  the 
city  the  loss  occasioned  by  being  required  to 
recede  3  feet  when  they  rebuilt    This  con- 
tention could  be  sustained  if  they  haa  oonght 
a  lot  137  feet  in  depth,  bounded  by  a  street 
66  feet  in  width.    But  in  the  deed  to  them 
and  the  deed  to  their  grantor,  tlie  lot  is 
described  as  "situate  on  the  south  side  of 
Arch  street,  as  widened  to  the  width  of  72 
feet,"  and  the  3  feet  taken  from  the  sontb 
side  of  the  street  Is  deducted  from  the  depth 
of  the  lot.    The  right  the  plaintiffs  acquired 
to  the  land  in  question  was  to  Its  use  as  part 
of  the  highway,  in  common  with  the  general 
public,  with  the  reversicmary  right  to  the 
land  as  a  part  of  the  bed  of  the  street  in 
the  event  that  the  street  should  be  vacated. 
This  was  ail  their  grantor  possessed,  and  all 
that  he  conv^ed  to  them.    The  St  George's 
Hall  Association  In  1895  established  a  new 
line  as  the  northern  boundary  of  its  lot  that 
conformed  with  the  ordinance  of  1886  and 
conveyed  according  to  it    As  between  the 
association  and  Its  grantee  the  3   feet  at 
the  northern  end  of  Ita  lot  was  made  a  part 
of  the  street  as  effectually  as  a  formal  dedi- 
cation to  the  use  of  the  public  could  have 
made  it    Bornot  v.  Bonschur,  202  Pa.  463, 
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52  Atl.  44;  Forsythe  t.  Philadelphia,  211 
Pa.  147,  60  Atl.  578.  The  plaintiffs  there- 
fore lost  nothing  and  had  no  right  to  re- 
cover. 

12]  The  fact  that  the  coping  and  steps  of 
the  building  extended  onto  the  strip  of  land 
hiduded  in  the  widening  of  the  street  is 
unimportant  as  affecting  the  rights  of  the 
parties,  since  the  encroachment  was  not  be- 
yond the  limits  of  the  nsnal  permlsslTe  use 
of  city  streets. 

The  Judgment  is  affirmed. 


DUFFY  et  aL  v.  YORK  HAVEN  WATBB  & 
POWER  CO. 

(Sapreme   Conrt  of   Pennsylvania.     Feb.   26, 

1912.) 
Apfbai.  akd  Ebbob  (J  977»)— Review— Dm- 

CBETION— NKW   TBIAL   AFTKE   ReVEBSAX,. 

Where  a  judgment  non  obatante  veredicto 
U  reverBed  and  a  procedendo  awarded,  so  that 
the  court  may  consider  and  dispose  of  the 
pending  motion  for  a  new  trial,  the  grant  of 
a  new  trial  without  assigning  any  reason 
therefor  is  not  an  abuse  of  discretion  which 
will  be  reviewed  by  the  Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror.  Cent  Dig.  {{  3860-3866:  Dec  Dig.  t 
977.»] 

Appeal  from  Cotfrt  of  Common  Pleas, 
Dauphin  County. 

Action  by  James  Duffy  and  others  against 
the  York  Haven  Water  &  Power  Company. 
From  an  order  granting  a  new  trial,  plain- 
tiffs appeal.    Affirmed. 

Argued  before  MESTBBZAT,  POTTER, 
ELKIN,  and  MOSCHZISKER,  JJ. 

John  B.  Geyer,  Bernard  J.  Myers,  John 
E.  Fox,  and  John  E.  Malone,  for  appellants. 
Reynolds  D.  Brown  and  Charles  U  Bailey, 
Jr.,  for  appellee. 

PKB  CURIAM.  When  this  case  was  here 
before  (Dotty  v.  York  Haven  Water  &  Pow- 
er Co..  233  Pa.  107,  81  AU.  908),  in  conclud- 
ing the  opinion  we  said:  "It  appears  from 
the  record  that  the  motion  for  a  new  trial 
made  by  the  defendant  has  not  been  disposed 
of.  We  will  therefore  not  direct  Judgment 
to  be  entered  on  the  verdict,  but  reverse  the 
conrt  in  granting  the  Judgment  notwith- 
standing the  verdict,  and  award  a  proce- 
dendo, so  that  the  court  may  consider  and  dis- 
pose of  the  pending  motion  for  a  new  trial." 
This  was  in  accord  with  the  prior  practice 
established  in  Dalmas  v.  Kemble,  215  Pa. 
410,  64  AtL  550,  and  Bond  v.  Railroad  Co.. 
218  Pa.  34,  66  AU.  083.  The  record  having 
been  remitted,  the  learned  court  heard  the 
parties  on  the  motion  for  a  new  trial  and 
made  the  following  order:  "We  have  care- 
fully considered  all  the  testimony  in  this 
case  and  are  constrained  to  conclude  that 
it  does  not  warrant  the  verdict  which  has 
been  rendered.  We  accordingly  sustain  the 
pending   motion   and   grant   a   new    trial." 


The  plaintiffs  have  appealed  from  this  order, 
and  contend  that  the  action  of  the  court  in 
granting  a  new  trial  was  an  abuse  of  discre- 
tion. We  cannot  sustain  this  contention. 
The  authority  exercised  by  the  trial  court 
was  clearly  within  what  was  said  in  our 
opinion.  We  held  that  the  facts  appearing 
on  the  trial  were  sufficient  to  send  the  case 
to  a  Jury,  and  we  reversed  the  court  below 
for  entering  Judgment  for  the  defendant  not- 
withstanding the  verdict  for  the  plaintiffs. 
In  granting  the  new  trial  the  court  did  not 
attempt  to  review  our  conclusion,  but,  fol- 
lowing what  we  expressly  said,  considered 
and  disposed  of  the  pending  motion  for  a 
new  trial.  The  reason  for  granting  the  new 
trial  does  not  appear,  nor  is  it  necessary 
that  it  should  appear.  It  may  be  that  the 
learned  court  thought  the  verdict  was  ex- 
cessive as  to  which  we  expressed  no  opin- 
ion. 
The  order  is  affirmed. 


In  re  KNIGHT'S  ESTATB. 

(Supreme   Court  of  Pennsylvania.     Feb.   19, 
1912.) 

Wills  (J  672*)  — Conbtbuotioh  — Cbeation 

OF  Tbust. 

A  gift  by  will  to  the  executors  in  trust  for 
the  daughter  of  testatrix,  with  a  direction  that 
the  income  therefrom  shall  be  paid  to  the 
daughter  during  her  natural  life,  freed  from 
the  obligations  and  control  of  any  husband  she 
may  have,  With  power  in  the  daughter  to  dis- 
pose of  the  property  by  will,  but  without  lim- 
itation over,  creates  an  active  trust  for  the 
benefit  of  the  daughter  for  life. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  (i  1579-1681;    Dec  Dig.  i  672.*] 

Appeal  from  Orphans'  Court,  Philadelidiia 
County. 

In  the  matter  of  the  estate  of  Sarah  J. 
Knight  From  a  decree  dismissing  excep- 
tions to  an  adjudication,  Harriet  W.  Knight 
appeals.    Affirmed. 

From  the  record  it  appeared  that  Harriet 
W.  Knight  claimed  an  absolute  interest  in  a 
share  of  her  mother's  estate  under  a  clause 
in  the  mother's  will  which  was  as  follows: 
"One  other  equal  third  part  or  share  of  my 
estate  shall  be  held  by  my  said  executors 
and  the  survivor  of  them,  in  trust  for  my 
daughter  Harriet  W.  Knight,  and  the  income 
arising  therefrom  shall  be  paid  to  her  my 
said  daughter  from  time  to  time  annually 
during  the  term  of  her  natural  life  freed 
from  the  obligations  and  control  of  any  bus- 
band  she  may  have.  But  my  said  daughter 
shall  have  power  to  dispose  of  her  said 
share  of  my  estate  both  principal  and  inter- 
est by  any  instrument  in  writing  in  the  na- 
ture of  a  last  will  and  testament"  The  ap- 
pellant was  not  married  or  In  contemplation 
of  marriage  at  the  date  of  the  will.  The  au- 
diting Judge  disallowed  the  claim.  Excep- 
tions to  the  adjudication  were  dismissed. 
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Argned  before  BROWN,  MESTREZAT, 
POTTER,  ELKIN,  and  M0SCHZI8KER,  J  J. 

J.  H.  Brlnton  and  Wm.  Meharg  Lilly,  for 
appellant.  Alex.  Simpson,  Jr.,  and  Jere  J. 
Crowley,  for  appellee. 

PER  CURIAM.  Nothing  could  be  clearer 
tnan  the  Intention  of  the  testatrix  that  the 
shares  of  her  son  and  daughter  should  be 
held  in  trnst  for  them.  Her  direction  is  that 
a  share  of  her  estate  be  held  by  her  execu- 
tors, and  the  surviTors  of  them,  in  trust  for 
each  of  her  children,  the  Income  arising 
therefrom  to  be  paid  to  them  annually  dur- 
ing the  term  of  their  natural  lives.  As  this 
intention  of  the  testatrix  to  create  a  trust 
and  guard  her  bounty  for  her  children  with 
the  protection  of  a  trustee  is  so  clear,  the 
validity  of  the  trust  is  not  affected  because 
there  is  no  limitation  over.  Spring's  Estate, 
216  Pa.  529,  66  AU.  110. 

Appeal  dismissed  and  decree  affirmed,  with 
costs. 


MILLS  r.  BRANDBS. 

(Supreme  Court  of  Pennsylvania.     March  4, 
1912.) 

Landlobd  and  Tenant   ({  169*)— Injubisb 
FBOK  Dkfkct  tn  Pbekjsks— Actions— Qubb- 

TION   FOB  JUBT. 

In  an  action  by  a  servant  of  a  subtenant 
against  the  tenant  of  the  entire  building  for 
injuries  from  a  fall  down  an  unguarded  eleva- 
tor shaft,  plaintiff  is  not  entitled  to  have  her 
cfle  submitted  to  the  jury,  in  the  absence  of 
efnence  that  defendant,  or  any  of  his  em- 
ployes, left  the  shaft  open,  where  the  only 
mference  from  the  evidence  Is  that  some  per- 
son whose  identity  is  absolutely  unknown,  but 
woo  was  probably  an  employe  of  plaintiff's  em- 
ployer, used  the  elevator  and  left  the  shaft 
open. 

[Ed.  Note. — ^For  other  cases,  see  Jjandlord 
and  Tenant,  Cent  Dig.  i{  644-646,  664-667, 
681-684;   Dec.  Dig.  i  169.*] 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Action  of  trespass  for  personal  injuries  by 
SaJlle  E.  Mills  against  Moses  Brandes,  trad- 
ing as  Brandes  &  Bro.  Reversed  and  ren- 
dered. 

Argued  before  BROWN,  MESTREZAT, 
POTTER,  ELKIN,  and  MOSCHZISKER,  JJ. 

Alex.  Simpson,  Jr.,  for  appellant  Wil- 
liam T.  Connor  and  John  R.  K.  Scott,  for 
appellee. 

POTTER,  J.  The  Injuries,  for  which 
plaintiff  here  sought  to  recover,  resulted 
from  a  fall  through  an  unguarded  opening 
in  the  first  floor  of  the  building  in  which 
she  was  employed.  The  opening  was  in- 
tended for  the  passage  of  a  small  freight 
elevator,  or  hoist,  worked  by  hand,  which 
was  located  in  the  hallway  near  the  front 
door,  and  extended  across  a  passage  lead- 
ing from  the  door  to  a  stairway,  by  which 


access  was  had  to  the  upper  floors  of  the 
building.  The  haU  was  short,  being  only 
about  S^  feet  in  length.  Under  ordinary 
circumstances,  the  elevator  stood  at  the  first 
floor,  and  the  floor  of  the.  elevator  then 
formed  the  floor  of  the  passageway,  so  that 
persons  entering  the  hall  from  the  street 
passed  directly  over  the  floor  of  the  eleva- 
tor. The  arrangement  was  such  that,  when 
the  elevator  was  raised,  the  opening  in  the 
floor  of  the  hallway  was  expected  to  be 
covered  by  trapdoors,  working  automatically. 
The  defendant  in  this  case  was  the  lessee 
of  the  entire  building,  with  the  right  to  sub- 
let He  retained  for  bis  own  occupancy 
only  the  flrst  floor  and  basement,  and  sublet 
the  upper  floors  of  the  building  to  the 
firm  of  Wise  &  Goodman,  by  whom  the 
plaintiff  was  employed.  Two  front  door« 
opened  into  the  building  from  the  street; 
one  leading  directly  into  defendant's  store- 
room, and  the  other  opening  into  the  hall- 
way above  described,  which  gave  access  to 
the  stairway  leading  to  the  upper  floors  oc- 
cupied by  Wise  &  Goodman.  The  elevator 
seems  to  have  been  at  the  disposal  of  both 
firms  which  occupied  the  building,  but  was 
chiefly  used  by  Wise  &  Goodman,  who  occa- 
pled  the  upper  floors.  The  only  use  that 
defendant  had  for  it  was  in  taking  goods 
to  and  from  the  basement. 

It  appears  from  the  evidence  that  on  the 
morning  of  the  accident  plaintiff  came  to 
the  premises  early.  Some  of  the  employ^ 
of  Wise  &  Goodman  had  arrived  and  gone 
Into  the  building,  but  defendant's  place  of 
business  was  not  yet  open,  and  no  one  con- 
nected with  It  had  as  yet  arrived.  It  was 
not  shown  that  defendant  or  any  one  In  bis 
employ  had  anything  to  do  with  the  elevator 
on  that  day.  When  the  plaintiff  arrived, 
she  opened  the  street  door,  and  stepped  Into 
the  hallway,  which  was  dark,  and  another 
step  precipitated  her  into  the  basement 
through  the  hatchway,  which  was  open  and 
unguarded.  The  elevator  had  been  raised, 
but  whether  far  enough  to  operate  the  trap- 
doors did  not  appear;  at  least,  they  did 
not  come  dovm,  so  as  to  guard  the  opening. 
Obviously  the  fault  was  that  of  the  person 
who  had  made  use  of  the  elevator,  and  in  so 
doing  had  left  the  hatchway  unguarded 
without  giving  any  notice  of  the  danger  to 
persons  entering  the  hallway  from  the  street. 
Just  after  the  accident,  it  was  noted  that 
the  elevator  was  stationary  near  the  second 
floor.  The  natural  inference  would  be  that 
one  of  the  occupants  of  that  floor  had 
brought  the  elevator  to  that  point  Who 
that  person  was  the  evidence  did  not  show. 
But  there  was  nothing  to  indicate  that  the 
defendant  was  In  any  way  responsible  for 
the  movement  of  the  elevator  at  that  time, 
or  for  the  consequent  exposure' of  the  open- 
ing in  the  floor. 

We  have,  then,  the  fact  of  an  elevator. 
used  at  times  by  tenants  in  the  building,  oc- 
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CDpylog  different  floors,  and  an  injury  oc- 
curring tlirougb  the  negligence  of  one  of 
tbe  tenants  to  one  who  was  lawfully  in  the 
building.  Under  such  circumstances,  tbe 
evidence  must  fix  the  negligence  upon  the 
tenant  sued,  or  there  can  be  no  recovery. 
The  trial  judge  evidently  took  this  view,  for 
he  charged  the  jury  that,  unless  they  were 
satisfied  that  some  one  in  the  employ  of 
tbe  defendant  caused  tbe  hatchway  to  be 
open,  there  could  be  no  recovery  by  the 
plaintiff  in  this  case.  It  was  upon  that 
ground  alone  that  the  case  was  submitted 
to  tbe  jury.  Counsel  for  appellant  here 
urge  that  there  is  nothing  In  tbe  evidence 
from  wliich  tlie  jury  could  have  found  that 
the  defendant  or  any  one  In  bis  employ  was 
responsible  for  tbe  raising  of  tbe  elevator, 
and  the  consequent  unguarded  condition  of 
the  hatchway  at  the  time  of  the  accident. 
Our  examination  of  all  of  the  testimony 
compels  us  to  accept  this  conclusion.  We 
can  find  nothing  to  indicate  that  tbe  de- 
fendant was  in  any  way  responsible  for 
tbe  position  in  which  the  elevator  was  found 
at  tbe  time  of  the  accident,  or  for  the  ex- 
istence of  tbe  open  hatchway.  Crude  as  was 
the  arrangement  for  elevator  service  in  the 
building,  yet  it  is  evident  that  the  plan  was 
not  in  itself  the  direct  cause  of  tbe  accident 
The  proximate  cause  was  the  careless  use 
made  of  tbe  elevator,  and  the  dangerous  po- 
sition in  which  It  was  left;  that  is,  the 
taking  of  it  away  from  its  position  at  the 
first  floor,  in  a  normal  condition  of  safety, 
and  the  consequent  leaving  of  tbe  hatchway 
open  and  nnguarded,  without  giving  any  no- 
tice to  persons  having  occasion  to  use  the 
hallway.  For  this  use,  or  rather  misuse,  of 
the  elevator,  there  is  nothing  in  the  evidence 
to  show  that  the  defendant  was  in  any  way 
chargeable.  Negligence  is  a  fact  to  be  prov- 
en as  such.  This  is  not  a  case  of  employer 
and  employe ;  but,  even  if  it  were,  there 
could  be  no  recovery  without  showing  whose 
negligence  had  brought  about  the  accident, 
which  resulted  from  uncovering  tbe  opening 
in  the  floor,  and  leaving  it  exposed,  without 
warning  to  the  users  of  the  hallway.  Plain- 
tiff wholly  failed  to  make  out  her  case  in 
this  essential  respect 

It  is  urged  upon  behalf  of  plaintiff  that 
the  defendant  as  lessee  of  the  entire  build- 
ing, was  bound  to  take  notice  of  the  danger- 
ODS  condition  of  the  hallway,  owing  to  the 
location  of  the  elevator  and  its  operation 
there,  and  that -he  was  guilty  of  negligence 
In  permitting  such  conditions  to  continue. 
Wtiatever  may  be  said  as  to  this,  the  fault 
in  that  respect  was  not  the  direct  and  proxi- 
mate cause  of  the  accident.  That  resulted 
directly,  as  we  have  pointed  out  from  tbe 
reckless  and  negligent  manner  in  which  the 
elevator  was  used  by  the  person  who  last 
moved  tt  away  from  tbe  first  floor.  Under 
the  evidence.  It  was  not  the  fault  of  tbe 
defendant 


Tbe  first  assignment  of  error  Is  sustained. 
The  judgment  is  reversed,  and  is  here  en- 
tered for  the  defendant 

GKEBN  &  GREEN  CO.  v.  THRESHER  et  aL 

(Supreme   Court   of  Pennsylvania.     Feb.   19, 
1912.) 

Municipal  Cospobations  (|  671*)— Injunc- 
tion— Gbounds, 

Where  an  occupant  of  a  commercial  bnild- 
ing  sets  up  on  tbe  street  in  front  of  the  build- 
ing a  showcase  and  signs,  which  attract 
crowds,  obstructing  the  entrance  used  by  an- 
other occupant  of  the  building,  and  cut  off  tbe 
view  of  the  occupant's  show  windows,  the  lat- 
ter may  compel  the  removal  of  the  showcase 
and  signs  as  a  nuisance. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  §§  144T-1450;  Dec. 
Uig.  {  671.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Bill  by  tbe  Oreen  &  Grem  Company 
against  Carl  H.  Thresher  and  others.  De- 
cree for  plaintiff,  and  defendants  appeal. 
AflJrmed. 

Andenrled,  J.,  filed  an  opinion  in  the  court 
of  common  pleas  containing  the  following 
findings  of  fact  and  law: 

"Findings  of  Fact 

"(1)  Tbe  plaintiff.  Green  ft  Green  Com- 
pany, Is  a  corporation  organized  under  tbe 
laws  of  the  state  of  Massachusetts  for  the 
manufacture  and  sale  of  muslin  underwear, 
etc  It  has  complied  with  tbe  requirements 
of  the  acts  of  assembly  of  Pennsylvania,  and 
is  authorized  to  transact  business  within 
this  commonwealth. 

"(2)  The  defendants,  Carl  Thresher,  Bur- 
ton B.  Thresher,  and  Avery  A.  Thresher,  are 
copartners  trading  under  the  firm  name  of 
Thresher  Bros.  They  are  engaged  in  tbe 
sale  of  various  articles  made  of  silk  for  wo- 
men's wear.  Thresher  Bros,  are  now,  and 
on  November  11,  1911,  were,  lessees  of  a 
three-story  building  known  as  No.  1322 
Chestnut  street  In  the  city  of  Philadelphia. 
This  building  is  situated  on  the  south  side 
of  Chestnut  street;  its  north  or  front  wall 
standing  on  the  new  line  of  that  street  The 
defendants'  business  is  carried  on  upon  the 
third  and  fourth  floors  of  the  building  leased 
by  them,  and  they  use  also  a  part  of  Its 
basement 

"(3)  On  November  11,  1911,  the  defendants 
sublet  to  the  plaintiff  a  part  of  the  basement 
of  No.  1322  Chestnut  street  for  a  term  of 
two  years  and  one  month,  from  December  1, 
1911  (with  the  right  to  renew  the  lease  for 
a  further  term),  at  the  annual  rental  of  $12,- 
000,  payable  by  monthly  installments.  The 
plaintiff  was  to  use  that  part  of  the  build- 
ing covered  by  this  lease  as  a  place  for  the 
sale  ^f  ladles'  and  children's  underwear, 
white  waists,  corsets,  and  similar  goods.  It 
was  agreed  between  tbe  parties  hereto  on 
March  24,  1911,  that  the  lease  above  men- 
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tloned  shonld  be  modifled  by  the  Insertion 
therein  of  a  covenant  that  no  white  waists, 
except  white  waists  made  of  sllfc,  should  be 
offered  for  sale  by  the  defendants  during 
the  continuance  of  the  plaintiff's  term  or 
any  renewal  thereof. 

"(4)  Pursuant  to  the  terms  and  conditions 
of  Its  lease  the  plaintiff  entered  Into  posses- 
sion of  the  first  and  second  floors  and  part 
of  the  basement  of  No.  1322  Chestnut  street, 
and  has  continued  In  possession  thereof  up 
to  the  present  time.  It  has  fully  complied 
with  all  the  terms  and  conditions  of  Its 
lease.  Until  within  a  few  weeks  ago  it  car- 
ried on  upon  the  demised  premises  the  busi- 
ness of  selling  underwear  and  white  goods 
for  women  and  children. 

"(5)  The  property  known  as  1322  Chestnut 
street  is  bounded  on  the  east  by  another 
store  building  known  as  No.  1320  Chestnut 
street,  which  in  front  of  the  latter  building 
has  not  been  widened  to  its  full  width  as 
recently  established  by  the  city  of  Philadel- 
phia, and  the  front  wall  of  No.  1320  Chest- 
nnt  street  stands  on  the  old  line  of  that 
street,  which  is  five  feet  farther  north  than 
the  line  of  the  front  wall  of  No.  1322  Chest- 
nut street  The  west  wall  of  No.  1320  Chest- 
nnt  street  consequently  projects  five  feet  be- 
yond the  front  of  No.  1322  Chestnut  street 
This  wall  is  solid  and  without  openings.  It 
stands  on  the  line  which  formerly  bounded 
the  two  properties  just  referred  to.  Against 
this  wall  the  defendants  have  set  up  a  show- 
case above  6  feet  wide,  8  feet  high,  and  12 
inches  deep.  This  showcase  stands  withto 
the  lines  of  Chestnut  street  projecting  west- 
ward from  the  west  wall  of  No.  1320  Chest- 
nut street  and  northward  from  the  front 
wall  of  No.  1322  Chestnut  street  It  is  made 
of  glass  set  in  iron  or  wooden  frames,  and 
is  used  for  the  display  of  samples  of  silk 
skirts,  waists,  and  other  wares  offered  for 
sale  by  the  defendants.  On  the  top  of  this 
showcase  the  defendants  hare  set  up  and 
fastened  to  the  wall  above  mentioned  a  large 
business  sign  about  5  feet  wide  and  6  or  S 
feet  high,  and  upon  this  sign  they  have 
erected  and  secured  against  the  wall  an  up- 
right sign  extending  from  the  top  of  the 
sign  last  mentioned  to  the  top  of  No.  1320 
Chestnut  street  The  signs  which  surmount 
the  showcase,  as  well  as  the  showcase  Itself, 
encroach  upon  the  space  included  within  the 
lines  of  Chestnut  street.  They  are  located 
directly  north  of  the  doorway  situated  on 
the  east  side  of  No.  1322  Chestnut  street  by 
which  entrance  is  had  to  the  elevator  used 
for  conveying  visitors  to  the  second,  third, 
and  fourth  floors  of  that  building.  The 
front  of  the  flrst-floor  storeroom  that  the 
plaintiff  occupied  at  No.  1322  Chestnut  street 
consists  of  two  windows  fitted  up  as  show- 
cases, one  on  either  side  of  the  center  door 
by  means  of  which  entrance  is  obtained  to 
the  store.  Neither  the  signs  nor  the  show- 
case set  up  by  the  defendant  as  above  de- 


scribed had  been  erecteJI  on  November  11, 
1910,  and  the  plaintiff  has  never  consented 
expressly  or  impliedly  to  their  erection. 

"(6)  The  showcase  maintained  by  the  de- 
fendants as  above  mentioned  attracts  the  at- 
tention of  passers-by  and  frequently  causes 
so  many  persons  to  gather  in  front  of  it  as 
to  interfere  seriously  with  the  approach  to 
the  elevator  by  means  whereof  the  plain- 
tiffs' employe^  and  customers  have  access  to 
the  second  floor  of  No.  1322  Chestnut  street, 
and  to  prevent  other'  persons  using  the  street 
from  seeing  the  goods  exposed  to  view  in  the 
show  windows  of  the  plaintiffs'  store  on  the 
flrst  floor  of  that  building.  The  value  to  the 
plaintiff  of  the  advertisement  afforded  by 
the  display  of  its  goods  in  the  front  win- 
dows of  its  place  of  business  is  very  great, 
and  any  Interference  with  this  means  of 
bringing  its  wares  to  the  attention  of  the 
public  involves  a  serious  injury  to  the  plain- 
tiff and  entails  a  loss  which  falls  on  it  alone. 

"Applying  the  law  to  the  facts  thus  ascei^ 
tained  our  conclusionB  are  as  follows: 

"Findings  of  Law. 

"(1)  The  plaintiffs'  lease  from  the  defeod- 
ants  covered  'first  and  second  floors  and  part 
of  the  basement  of  No.  1322  Chestnut  street' 
It  did  not  and  necessarily  could  not  includa 
any  portion  of  the  street  in  front  of  that 
building,  except  so  fCir  aa  the  right  to  use 
the  street  was  an  Incident  or  appnrtenance 
thereof. 

"(2)  As  was  said  by  the  Superior  Court  in 
Commonwealth  v.  Kembel,  30  Pa.  Super.  Ct 
190:    'Highways  belong  to  the  commonwealth 
in  trust  for  the  great  body  of  the  peoi^e, 
and  that  any  one  who  dalms  a  peculiar  priv- 
ilege to  Invade  them  must  establish  be^nd 
the  peradventure  his  title  under  some  act  of 
legislative  power  to  do  so  as  Is  w^  settled. 
•     •     *     One  who  appropriates  the  space 
above  the  footway  creates  a  purpresture  by 
making  several  to  himself  that  which  ought 
to  be  common  to  many.'    Showcases  or  sign- 
boards located  In  the  public  street  as  are 
those  that  the  defendants  have  set  up  against 
the  west  wall  of  No.  1320  Chestnut  street 
constitute  a  public  nuisance,  unless  the  dty, 
which  has  control  of  its  streets,  has  by  gen- 
eral ordinance  permitted  their  maintenance. 
Frey  &  Forker  v.  Norrlstown  Borough,  16 
Pa.   Dist   Rep.   186;    WUkes-Barre  v.    Bur- 
gunder,  7  Kulp,  63;    Commonwealth  v.  Mc- 
Cafferty,  145  Mass.  384,  14  N.  E.  451.     X« 
dty    ordinance   authorizing   snch   construc- 
tions In  the  highways  was  offered  in  evi- 
dence at  the  trial.    The  court  has  no  right 
to  assume  that  such  an  ordinance  exists. 
Commonwealth  v.  Kembel,  80  Pa.  Super.  Ct 
199.     It  follows,  therefore,  that  neither  of 
the  parties  hereto  has  the  right  to  erect  or 
maintain  showcases  or  signs  in  the  position 
in  which  the  defendants  have  placed  this  of 
which  the  plaintiff  complaiiu. 

"(3)  The  invasion  of  the  common  right  by 
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the  taking  for  private  use  of  that  which  be- 
longs to  the  public  as  by  a  continnlng  en- 
croachment on  or  over  the  highway  may  be 
punished  by  Indictment  or  may  be  reatrained 
by  injunction.  Relmer'a  Appeal,  100  Pa.  182; 
Penna.  R.  R.  Co.'s  Appeal,  116  Pa.  614,  6 
Atl.  872;  Thomas  ▼.  Inter-County  St.  Ry. 
Co..  167  Pa.  120,  31  AO.  476. 

"(4)  While  the  plaintlfC  has  no  standing 
to  question  the  act  of  which  it  complains  on 
the  part  of  the  defendants  upon  the  ground 
that  they  are  evicting  it  from  a  portion  of 
the  space  to  the  possession  of  which  It  la  en- 
titled under  its  lease  from  them,  the  special 
Injury  that  it  sustains  through  the  main- 
tenance of  the  nuisance  that  the  defendants 
have  set  up  gives  it  the  right  to  Invoke  relief 
at  the  hands  of  a  court  of  equity.  Philadel- 
phia &  Trenton  R.  R.  Co.  ▼.  Phlla.  &  Bristol 
Pass.  Ry.  Co.,  6  Pa^  Dist  Rep.  487;  Faust 
V.  Pass.  Ry.  Co.,  S  Phila.  164;  Rdghard  v. 
Fllnn,  189  Pa.  35S,  42  AU.  28,  43  L.  R.  A. 
602. 

"(6)  The  plaintiff  is  entitled  to  a  decree 
that  the  defendants  be  enjoined  from  main- 
taining In  Chestnut  street,  in  front  of  the 
building  occupied  by  the  parties  hereto,  the 
signs  and  showcase  above  referred  to,  and 
requiring  the  defendants  to  pay  the  costs  of 
these  proceedings." 

Argued  before  BROWN,  MESTREZAT, 
POTTER,  ELKIN,  and  MOSCHZISKER,  JX 

Francis  O.  Gallager,  for  appellants.  J. 
Quincy  Hunsicker  and  J.  Quincy  Hnnsicker, 
Jr..  for  appellees. 

PER  CURIAM.  The  first  five  facts  found 
by  the  court  below  are  not  open  to  dispute, 
and,  in  view  of  the  sixth,  which  was  fully 
Justified  by  the  evidence,  the  relief  asked 
for  could  not  have  been  withheld. 

Decree  affirmed,  at  appellants'  costs. 


MARTIN  et  al  v.  PROVIDENT  UFB  & 
TRUST  CO.  et  al. 

(Supreme  Court  of  Pennsylvania.     March  18, 
1912.) 

1.  CORVEBSION   (I  IB*)— Pbovision  ot  Wiix 

— Bl-VRDIRO  REAI,TT  and  PKB80NAI.TT. 

A  mere  failure  of  the  testator  to  dlstin- 
gnish  between  realty  and  personalty  in  direct- 
faig  hia  estate  to  be  divided  Into  shares  and  so 
distributed,  does  not  constitute  a  blendinc  of 
the  realt?  and  personalty  sufficient  to  anuor- 
ize  an  inference  of  Intention  to  convert 

rE<d.  Note. — For  other  cases,  see  Conversion, 
Cent  Dig.  H  28-87,  62;   Dec.  Dig.  {  15.»] 

2.  CoNVEBSiOK  (I  16*)— Provision  of  Will 
— Blendiko  Rkaltt  and  Pkbsonaltt. 

Where  testator  left  his  entire  estate  to 
trustees  to  pay  over  one-third  of  the  net  in- 
come to  his  wife  for  life,  and  the  remaining 
two-thirds  In  equal  shares  to  bis  fire  children, 
and  provided  that  on  the  death  of  hii  wife,  the 
trustees  should  hold  her  share  on  the  same 
trusts  declared  concerning  the  remaining  two- 


'  thirds,  and  when  the  children  should  die,  the 
property  should  be  distributed  as  their  wills 
might  direct  or  to  the  persons  to  whom  it 
would  go  it  they  died  intestate,  no  intention  to 
convert  the  reu  and  personal  proper^  into  a 
common  fund  was  shown,  and  on  tiie  death  of 
one  of  the  children  the  persons  entitled  to  his 
share  of  real  estate  could  maintain  partition. 

[Ed.  Note. — For  other  cases,  see  Conversion, 
Cent  Dig.  U  28-87,  62;   Dec.  Dig.  |  16.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Bill  for  partition  by  Frank  P.  Martin  and 
others  against  the  Provident  Life  &  Trust 
Company,  Trustee  under  the  will  of  Michael 
McCahey,  deceased,  and  others.  From  a  de- 
cree dismissing  the  bill,  plaintiffs  appeal. 
Reversed  and  bill  reinstated  with  a  proce- 
dendo. 

The  bill  recited:  That  Michael  McCahey 
had  died  May  2,  1894,  leaving  a  last  will 
wherein  he  had  devised  and  bequeathed  Ills 
entire  estate,  real,  personal,  and  mixed,  to 
the  Provident  Life  &  Trust  Company  of  Phil- 
adelphia, upon  the  following  trust:  "To  In- 
vest and  keep  Invested  the  same  in  good  and 
sufficient  securities,  to  collect  and  receive  the 
rents,  issues,  income,  dividend  and  profits 
thereof,  to  manage  and  control  the  real  es- 
tate thereof  and  keep  the  same  In  proper  re- 
pair, and  after  paying  out  of  the  said  income 
the  costs,  charges,  taxes  and  expenses  of 
managing  the  said  estate  then  to  pay  over 
one-third  of  the  net  Income  thereof  unto  my 
wife  Maria  McCahey  for  her  life  and  the  re- 
maining two-thirds  of  said  net  income  in 
equal  shares  unto  my  children  Rosey  McCa- 
hey (wife  of  James  McCahey),  Mary  McCa- 
hey, Annie  McCausland  (wife  of  Thomas  Mc- 
Causland),  Thomas  McCahey  and  Maggie 
Shallow  (wife  of  James  Shallow)  for  their 
respective  lives,  the  shares  of  my  said  daugh- 
ters to  be  for  their  sole  and  separate  use, 
bmeflt  and  behoof,  and  when  and  as  my  said 
children  shall  respectively  die,  I  order  and 
direct  my  said  trustees  to  pay  over  and  di- 
vide the  share  or  shares  of  my  estate  on 
which  said  decedent  or  decedents  shall  have 
been  receiving  the  income  as  aforesaid  unto 
and  among  such  person  or  persons  as  said 
decedent  or  decedents  shall  by  his,  her  or 
their  last  wUl  or  wills  direct,  limit  and  ap- 
point, and  in  default  of  such  direction,  limi- 
tation or  appointment  then  to  pay  over  unto 
and  divide  said  share  or  shares  of  my  said 
estate  among  such  person  or  persons  as 
would  have  been  entitled  thereto  under  the 
Intestate  laws  of  Pennsylvania  If  said  dece- 
dent or  decedents  had  died  Intestate  seised 
and  possessed  thereof  absolutely  and  In  fee. 
And  upon  the  death  of  my  said  wife,  I  order 
and  direct  that  my  said  trustees  shall  hold 
and  dispose  of  the  one-third  part  of  the  prin- 
cipal or  capital  of  my  said  estate  on  which 
my  said  wife  had  been  receiving  the  income 
and  apply  the  income  and  principal  thereof 
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upon  the  nses  and  trusts  herein  declared  con- 
cerning the  remaining  two-thirds  of  my  said 
estate  directed  to  be  held  as  hereinabove  set 
forth  for  the  use  and  benefit  of  my  children 
as  aforesaid."  That  by  a  subsequent  clause 
In  the  will  the  testator  directed  as  follows: 
"I  authorize  and  empower  my  trustees  and 
executors  herein  named,  at  any  time  in  their 
discretion,  to  sell  at  public  or  private  sale, 
for  such  price  or  prices  and  upon  such  terms 
as  they  may  deem  proper,  all  or  any  part  of 
my  real  estate  not  hereinabove  specially  des- 
ignated, and  to  make,  execute  and- deliver  to 
the  purchaser  or  purchasers  therefor  good 
and  sufficient  deeds  of  conveyance  therefor, 
freed  and  discharged  of  all  trusts  and  with- 
out liability,"  etc.  By  a  later  clause  he  di- 
rects that  "during  the  continuance  of  the 
trusts  herein  created,  I  authorize  and  em- 
power my  sold  trustees  to  have  all  repairs 
to  my  said  real  estate  made  under  the  super- 
vision of  my  son-in-law  James  McGabey, 
without  liability,"  etc. 

Maria  McCahey,  widow  of  testator  died 
January  1,  1897,  all  of  the  tihildren  named  in 
the  will  surviving.  Subsequently,  in  1900, 
Thomas  McCahey,  one  of  the  children  named 
In  the  will,  died,  having  by  his  last  will  di- 
rected his  Interest  in  the  estate  of  his  father 
be  equally  divided  between  his  wife  and  his 
four  surviving  children.  One  of  the  children, 
Margaret  E.  Willis,  wife  of  Louis  E.  Willis, 
subsequently  assigned  and  conveyed  all  her 
interest  In  the  estate  of  Michael  McCahey  to 
Marion  A.  Martin,  who,  with  her  husband 
joining  filed  the  present  bill  to  enforce  par- 
tition of  the  real  estate. 

The  court  dismissed  the  bill  in  the  follow- 
ing opinion:  "At  the  argument  it  was  agreed 
by  counsel  for  the  parties  that  the  exceptions 
filed  by  plaintiff  to  the  answer  and  amended 
answer  of  the  defendant  might  be  treated  as 
a  demurrer  to  answer,  and  that  the  matter 
should  be  disposed  of  as  on  bill,  answer,  and 
demurrer,  and  we  have  therefore  so  consider- 
ed it  We  are  of  the  opinion  that  the  tes- 
tator by  his  will  did  not  intend  to  vest  in  any 
of  the  beneficiaries  named  therein  the  title 
to  any  portion  of  his  real  estate;  but  that 
the  title  thereto  was  vested  in  the  trustee 
and  mingled  with  personal  estate  for  the  pur- 
pose of  raising  a  fund  to  be  administered, 
paid  out  and  distributed  among  the  benefici- 
aries by  the  trustee  in  the  manner  indicated 
by  the  will;  and  that  there  was  an  equitable 
conversion  of  the  real  estate  for  the  pur- 
poses of  the  trust.  The  plaintiffs  have  a 
complete  and  adequate  remedy  at  law  which 
may  be  invoked  at  any  time  for  the  purpose 
of  effecting  a  distribution  of  the  estate  by 
the  trustee,  in  accordance  with  the  terms  of 
the  will.  The  demurrer  of  the  plaintiffs  Is 
therefore  overruled  and  the  bill  Is  dismissed 
at  the  cost  of  the  plaintiffs."  From  this  de- 
cree the  plaintiffs  have  appealed. 

Argued  before  FELIj,  0.  J.,  and  BROWN, 
MESTBEZAT,  ELKIN,  and  STEWART,  JJ. 


Clarence  B.  Euemmerle  and  William  D. 
Neilson,  for  appellants.  F.  B.  Bracken,  Jos- 
eph B.  Townsend,  and  Charles  C.  Townsend, 
for  appellees. 

STEWART,  J.  [1]  The  governing  consid- 
eration here,  as  In  all  such  cases.  Is  the  in- 
tention of  the  testator.  If  the  intention  was 
that  the  real  estate  was  to  be  converted  and 
the  several  beneficiaries  were  to  take  the 
proceeds  as  money,  the  bill  was  properly  dis- 
missed, otherwise  It  should  have  been  sus- 
tained. Where  the  will  contains  a  positive 
and  unmistakable  direction  to  sell  In  any 
event,  no  question  can  arise.  Where  It  con- 
tains no  express  direction  to  sell,  and  a 
sale  is  necessary  to  carry  out  the  provisions 
of  the  will,  the  Inference  arises  that  this  is 
what  the  testator  contemplated.  Again, 
where  the  testator  In  disposing  of  his  prop- 
erty blends  his  real  and  personal  property 
and  creates  a  single  fund  out  of  which  the 
beneficiaries  are  to  be  paid,  a  lil^e  inference 
arises.  In  the  present  case  it  is  not  pretend- 
ed that  any  necessity  exists  for  a  sale  of 
the  real  estate  in  order  to  carry  out  the 
provisions  of  the  wilL  Each  and  every  pro- 
vision can  be  satisfactorily  administered 
without  conversion.  The  dismissal  of  ap- 
pellants' bill  was  put  exclusively  upon  the 
ground  that  by  the  terms  of  the  will  the  real 
and  personal  estates  were  blended  for  the 
purpose  of  raising  a  fund  to  be  distributed 
among  the  beneficiaries.  To  this  construction 
of  the  will  we  cannot  agree.  When  it  Is 
manifest  that  each  and  every  provision  of 
the  will  can  be  carried  out  without  a  sale 
of  the  real  estate,  and  the  effort  Is  to  de- 
rive on  Intention  to  convert  from  the  fact  of 
a  blending  of  the  real  and  personal  estate, 
such  Inference  cannot  be  supported  except 
as  It  rests  on  something  more  than  a  mere 
failure  on  part  of  the  testator  to  dlstingnisb 
between  the  two  kinds  of  property  in  direct- 
ing that  his  estate  be  divided  into  shares  and 
so  distributed ;  for,  as  said  In  Seeds  v.  Burk, 
181  Pa.  281,  37  AO.  6U,  the  general  expres- 
sion "divide  and  pay"  per  se  includes  real 
and  personal  estate,  since  land  as  well  as 
personalty  may  be  the  subject  of  division  in 
kind. 

[2]  True,  appellees  point  to  other  features 
of  the  will  as  showing  a  blending  of  the  two 
estates,  but  these,  as  well  as  that  to  which  we 
have  just  adverted,  are  of  little  significance 
when  compared  with  another  feature  which 
seems  to  have  been  overlooked  In  the  discns- 
slon,  and  which  to  our  mind  Is  wholly  Incon- 
sistent with  th^  theory  advanced  by  the  ap- 
pellees. That  there  was  to  be  ultimately  a 
sale  of  the  real  estate  by  the  trustees  Is  the 
contention  of  the  appellees;  but  when?  The 
will  directs  that,  "when  and  as  my  said  chil- 
dren shall  respectively  die,  I  order  and  direct 
my  said  trustees  to  pay  over  and  divide  the 
share  or  shares  of  my  estate  on  whldi  said 
decedmt  or  decedents  shall  have  been  receiv- 
ing the  Income  as  aforesaid,  unto  and  among 
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such  person  or  persons  aa  said  decedent  or 
decedents  shall  by  his,  her  or  their  last  will 
or  wills  direct,  limit  and  appoint,  and  In  de- 
fault," etc.  It  will  hardly  be  contended  that 
this  provision  was  a  blending  of  the  two 
estates,  that  the  testator  here  Intended  that 
upon  the  death  of  any  one  of  his  children  an 
undivided  one-fifth  interest  In  his  real  estate 
was  to  be  sold  in  order  to  pay  over  to  the 
residnary  beneficiaries  the  share  on  which 
sach  child  bad  been  receiving  the  income, 
and  that  like  proceeding  was  to  follow  upon 
the  death  of  each  snrvivor.  Or,  take  the 
case  of  the  widow,  who  died  within  three 
years  after  the  death  of  the  testator.  The 
provision  as  to  her  is :  "And  upon  the  death 
of  my  said  wife,  I  order  and  direct  that  my 
said  trustees  shall  hold  and  dispose  of  the 
one-third  part  of  the  principal  or  capital  of 
my  said  estate  on  which  my  said  wife  had 
been  receiving  the  income,  and  apply  the 
Income  and  principal  thereof  upon  the  uses 
and  trusts  herein  declared  concerning  the 
remaining  two-thirds  of  my  said  estate  di- 
rected to  be  held  as  hereinabove  set  forth  for 
the  use  and  benefit  of  my  children  as  afore- 
said." It  will  hardly  be  contended  that 
this  reveals  a  blending  of  the  two  estates, 
and  an  intention  that  upon  the  death  of  the 
widow  one  undivided  third  Interest  of  th6 
real  estate  was  to  be  sold  in  order  that  the 
trustees  might  apply  the  income  upon  the 
nses  and  trusts  declared.  Both  the  provi- 
sions we  liave  quoted  show  unmistakably 
that  testator  clearly  distinguished  between 
the  two  estates;  that  It  was  no  part  of 
bis  intention  to  convert  both  into  a  common 
fund  out  of  which  distributees  were  to  be 
paid;  but,  on  the  contrary,  the  intention 
clearly  was  tliat  the  residuary  beneficiaries 
were  to  receive  their  respective  shares  of  the 
personal  estate  in  cash  and  succeed  to  the 
real  estate  as  he  himself  expressed  it  else- 
where In  the  will,  as  though  the  first  takers 
"bad  died  Intestate,  seised  and  possessed 
thereof  absolutely  and  in  fee."  A  discus- 
sion of  the  cases  cited  by  counsel  with  a 
rlew  to  distinguish  them  would  be  unprofit- 
able. There  can  be  no  question  as  to  the 
correct  rule  to  apply  when  questions  like 
this  arise.  Controversy  only  arises  where, 
in  the  absence  of  express  direction  to  sell, 
the  effort  Is  to  derive  an  intention  to  con- 
vert from  the  provisions  of  the  will,  gen- 
eral or  special.  Since  it  seldom  happens 
that  two  wills  are  exactly  alike  in  their 
terms,  exact  precedents  are  correspondingly 
rare.  We  have  none  here;  and,  while  many 
may  be  found  bearing  close  resemblance  to 
this  it  will  be  found  on  examination  that  we 
are  not  running  counter  to  any  of  these  in  re- 
versing this  decree. 

The  assignments  of  error  are  sustained, 
the  decree  is  reversed,  and  it  Is  ordered  that 
plaintiffs'  bill  be  reinstated  with  a  proce- 
dendo. 


MEINHARDT  v.  MEIimARDT. 
(Court  of  Appeals  of  Slaryland.    Feb.  2, 1912.) 

1.  INBUBANCB     (I     770*)— FBATEBNAI^    iNStTB- 

akcb—Benbficiabies— "Widow." 

Under  Code  Pub.  Gen.  Laws  1904,  art.  23, 
I  210,  which  provides  that  fraternal  insurance 
benefits  are  payable  only  to  the  "widow,"  etc., 
one  with  whom  a  member  lived  illicitly  for  10 
years  on  separation  from  his  wife,  who  surviv- 
ed him,  is  not  entitled  to  the  benefits,  though 
designated  as  wife  in  the  certificate. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {i  1033,  1937;  Dec  Dig.  i  770,* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7457-7459.] 

2.  Insurance  (|  770*)  —  Fkatebnal  Insub- 
ANCB—BENEnciAEiEs— Estoppel. 

Under  Code  Tub.  Gen.  Laws  1904,  art.  23, 
{  210,  which  provides  that  fraternal  insurance 
benefits  are  payable  only  to  the  "widow,"  etc.. 
a  fraternal  insurance  society  is  not  estopped 
to  deny  the  right  of  one  who  lived  illicitly  with 
an  insured  member  to  the  proceeds  of  the  cer- 
tificate, because  it  received  dues  from  the  mem- 
ber, wliere  it  did  not  know  until  after  his  death 
that  she  was  not  his  lawful  wife. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  ||  1933, 1937;  Dec  Dig.  |  770.*] 

8.  Insubance   (J  770*)  —  Fbatebnal  Inbub- 

ANCE— BENEriCIABIKS— ELIOIBIUTT. 

Where  the  classes  of  persons  to  whom  fra- 
ternal Insurance  proceeds  may  be  paid  are  pre- 
scribed by  statute  or  charter,  neither  the  so- 
ciety nor  a  member,  nor  both,  can  divert  bene- 
fits to  any  other  class. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {|  1933,  1937;  Dec  Dig.  {  770.*] 

4.  Insdbancb  (1 116*)— Mdtuai.  OB  Co-Opeb- 

ATIVK  INSDBANCE  —  BENKFICIABIKS  —  ELIOI- 
BIUTT. 

Life  insurance  in  a  company  operating  on 
the  mutual  or  co-operative  plan  may  be  made 
payable  to  one  with  whom  insured  lived  illicitly 
on  separation  from  his  wife,  though  the  bene- 
ficiary be  designated  as  "wife,"  as  well  as  by 
name,  and  though  the  lawful  wife  survives  in- 
sured. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Ont  Dig.  IS  158-162;    Dec.  Dig.  |  116.*] 

5.  Insubance  (|  793*)  —  Fbatebnal  iNsxm- 
ANCE— Illegally  Designated  Bbnbficiart 
—Disposition  of  Pboceeds. 

Under  Code  Pub.  Gen.  Laws  1904,  art  23, 
§  210,  which  provides  that  fraternal  insurance 
benefits  shall  be  paid  only  to  the  widow,  etc., 
where  proceeds  of  a  certificate  are  claimed  by 
the  member's  lawful  widow  from  whom  he  was 
separated  and  by  a  woman  with  whom  be  had 
lived  illicitly,  and  who  was  designated  as  his 
"wife"  in  the  certificate,  and  the  proceeds  are 
deposited  in  court  by  the  society  under  inter- 
pleader, to  be  paid  to  either  woman,  as  the 
court  may  determine,  the  proceeds  should  be 
awarded  to  the  lawful  widow,  in  the  absence  of 
some  by-law  or  rule  of  the  society  to  the  con- 
trary. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  ${  1067-1972,  1080;  Dec  Dig.  i 
793.*) 

Appeal  from  Circuit  Court  of  Baltimore 
City ;   Walter  I.  Dawkins,  Judge. 

Interpleader  by  the  American  Mutual  Bene- 
fit Society  of  Baltimore  against  Bertha  Mein- 
hardt  and  Annie  V.  Melnbardt  Decree  for 
Annie  V.  Melnbardt,  and  Bertha  Melnbardt 
appeals.    Remanded  without  decision. 
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Argued  before  BOYD,  0.  J.,  and  BRISCOE, 
PEARCE,  BURKE.  THOMAS.  PATTISON, 
URNER,  and  STOOEBRIDGE,  JJ. 

Geo.  Washington  Williams,  for  appellant 
Daniel  F.  Relsenweber  and  William  Golton, 
for  appellee. 

BOYD,  0.  J.  This  is  an  appeal  from  a 
decree  of  the  circuit  coart  of  Baltimore  city, 
which  determined  that  the  appellee  was  en- 
titled to  a  fund  which  had  been  paid  into 
court  by  the  American  Mutual  Benefit  Socie- 
ty of  Baltimore  under  a  bill  of  Interpleader. 
The  evidence  shows  that  the  appellee  was 
married  to  Frederick  Meinhardt  in  1888,  but 
they  separated  a  few  years  afterwards,  and 
did  not  live  together  again,  although  they 
were  never  divorced ;  that  the  appellant  and 
Frederick  Meinhardt  lived  together  as  man 
and  wife  for  over  10  years  prior  to  his  death, 
which  occurred  in  December,  1909.  While 
the  latter  were  so  living  together,  to  wit,  on 
May  28,  1907,  a  certificate  of  membership 
was  issued  by  the  American  benefit  Society 
of  Baltimore  city  to  SVederick  Meinhardt, 
by  which  he  was  entitled  to  receive  from  the 
benefit  fund  a  sum  not  exceeding  $260,  and 
the  certificate  states  that  "the  benefits  here- 
in provided  will  be  paid  to  Bertha  Mein- 
hardt, wife,  after  the  proper  proofs  of  death." 
That  society  became  incorporated  in  1909, 
and,  after  the  death  of  Mr.  Meinhardt,  it 
filed  a  bill  of  Interpleader  against  the  appel- 
lant and  the  appellee,  both  of  whom  are 
claiming  the  fund,  which  finally  resulted  in 
the  above-mentioned  decree  being  passed. 
The  appellee  contends  that  the  certificate 
was  subject  to  the  provision  in  what  is  sec- 
tion 210  of  article  23  of  the  Code  of  1901, 
which  is  as  follows :  "Payments  of  death  ben- 
efits may  be  made  only  to  the  widow,  children, 
grandchildren,  mother,  father,  brother,  sis- 
ter, grandparent,  aunt,  uncle,  niece,  nephew, 
first  cousin,  next  of  kin  who  would  be  dis- 
tributees of  the  member's  personal  estate  If 
he  died  Intestate,  to  an  aflSanced  husband  or 
affianced  wife  of  the  member,  or  to  persons 
dependent  upon  the  member  for  food,  lodg- 
ing, clothing  or  education,  and  to  none  other." 
The  record  is  by  no  means  satisfactory,  as  it 
is  difiBcult,  if  not  impossible,  to  determine 
from  it  the  precise  character  of  business  done 
by  the  American  Mutual  Benefit  Society. 
Section  210  of  article  23  of  the  Code  of  1904 
also  says :  "A  fraternal  beneficiary  associa- 
tion is  hereby  declared  to  be  a  corporation, 
society  or  voluntary  association,  formed  or 
organized  and  carried  on  for  the  sole  bene- 
fit of  Its  members  and  their  beneficiaries,  and 
not  for  profit.  Each  such  association  shall 
have  a  lodge  system,  with  ritualistic  form  of 
work  and  a  representative  form  of  govern- 
ment, and  shall  make  provision  only  for  the 
payment  of  benefits  in  case  of  sickness,  dis- 
ability or  death  of  its  members,  subject  to 
their  compliance  with  its  constitution  and 
laws."    There  la  nothing  in  the  record  to 


show  whether  the  society  bad  a  lodge  sys- 
tem, with  ritualistic  form  of  work,  and  the 
evidence  was  very  meager  as  to  its  form  of 
government  No  reference  whatever  is  made 
In  the  charter  to  the  provisions  of  the  Code 
applicable  to  fraternal  beneficiary  societies, 
and  there  are  those  in  It  which  rather  indi- 
cate that  It  was  Intended  to  organize  a  cor- 
poration exclusively  on  what  is  known  as 
the  mutual  or  co-operative  plan.  It  Is  true 
that  Mr.  Pardee  testified  that  he  was  "ac- 
tuaty  for  the  society,  and  general  manager  of 
the  fraternal  branch,"  but  whether  or  not 
the  society  was  authorized  by  law  to  conduct 
such  business  is  left  In  uncertainty  by  the 
record.  It  may  be  that  it  actually  was.  and 
hence  we  will  not  decide  that  question  on 
this  record,  which  we  deem  too  uncertalo  to 
Justify  us  in  passing  on  It  as  our  determina- 
tion might  injuriously  affect  the  society  and 
members  of  it  who  are  not  before  us. 

[1-3]  We  have  concluded  that  we  must  re- 
mand this  cause  without  a£Brmlng  or  re- 
versing the  decree,  and  we  wUI  state  the 
conclusions  reached  by  ns  on  such  points  u 
we  feel  Justified  in  determining  on  this  rec- 
ord, as  directed  by  section  38  of  article  5 
of  the  Code.  If  it  be  shown  that  the  socie- 
ty is  subject  to  the  provisions  of  the  Code  in 
reference  to  fraternal  and  beneficiary  socie- 
ties (sections  210,  etc,  of  article  23),  then  In 
our  Judgment  the  appellant  is  not  entitled  to 
this  fund.  She  was  confessedly  not  the  wife 
of  Frederick  Meinhardt,  and  waa  not  related 
to  or  dependent  upon  him,  as  provided  by 
section  210,  and  the  language  of  that  section 
that  "payments  of  death  benefits  may  be 
made  only  to  the  widow,  children,  •  •  • 
and  to  none  other,"  cannot  be  disregarded. 
The  appellant  cited  29  Cyc.  105,  where  it  is 
said  that  "even  where  by  statute,  by  tbe 
common  law,  or  by  the  charter  or  laws  of 
the  society  restrlctlonB  are  placed  on  tbe 
right  to  designate  beneficiaries,  it  Is  gen- 
erally held  that  no  one  bat  the  society  can 
question  the  eligibility  of  the  person  desig- 
nated, and  that  its  right  to  object  may  be 
lost  by  estoppel  or  waiver."  It  cannot  be 
said  in  this  case  that  the  society  could  be 
estopped  or  that  It  waived  this  provision  by 
receiving  the  dues  from  this  member,  for  it 
Is  thoroughly  established  by  tbe  evidence  that 
it  did  not  know  until  after  tbe  death  of  tbe 
member  that  the  appellant  was  not  his  law- 
ful wife.  There  are  cases  which  bold  that 
by  requiring  claimants  to  interplead  and 
pay  the  money  into  court  the  association 
waives  the  ineligibility  of  the  beneficiary 
designated  by  the  member  (Aurora  Lodge  v. 
Watson,  64  N.  H.  617,  15  Atl.  125;  Supreme 
Coundl  V.  Bennett  47  N.  J.  Eq.  39,  19  AU. 
785 ;  Taylor  v.  Hair  [O.  C]  112  Fed.  »13i. 
but  this  society  is  not  questioning  the  right 
of  the  appellant  to  the  money,  and,  although 
the  bill  for  interpleader  la  not  in  the  record, 
we  assume  that  such  statements  were  made 
in  it  as  are  ordinarily  required  to  enaUe  the 
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court  to  pass  a  decree  of  Interpleader.  But 
the  question  here  Is  whether  such  a  statute 
as  we  have,  which  positively  prohibits  the 
payment  of  death  benefits  to  any  one  other 
than  to  one  or  more  of  the  classes  named, 
-can  be  set  aside  by  the  action  of  the  society. 
If.  Is  said  In  29  Cyc.  108,  that:  "Where  the 
classes  of  persons  to  whom  benefits  may  be 
paid  are  prescribed  by  statute  or  by  the  so- 
ciety's charter  of  Incorporation,  neither  the 
society,  nor  a  member,' nor  the  two  combined, 
can  divert  the  fund  from  the  classes  pre- 
scribed." We  deem  that  to  be  a  correct  rule, 
and  we  are  not  willing  to  admit  that  the 
mere  act  of  the  society  in  flUng  a  bill  of  in- 
terpleader can  have  the  effect  of  doing  wliat 
it  and  the  beneficiaries  together  could  not 
do.  It  may  have  been  proper  for  the  society 
to  ask  that  the  parties  be  required  to  inter- 
plead, as  each  of  the  two  parties  was  claim- 
ing the  fund,  one  being  described  in  the  cer- 
tificate as  the  wife  of  the  member,  and  the 
■other  contending  she  was  bis  lawful  wife, 
bat  whether  the  facts  set  out  In  the  bill  and 
the  answer  did  justify  the  court  in  passing 
such  a  decree  Is  not  l)efore  us,  and  we  do 
not  even  Iiave  the  means  of  knowing  what 
those  facts  or  allegations  were,  as  neither  the 
bill,  the  answer,  nor  the  decree  are  In  the 
record. 

An  examination  of  the  cases  cited  in  the 
note  to  29  Cyc.  105,  above  quoted,  wUl  show 
that  there  was  no  statute  such  as  oars  in- 
volved in  any  of  those  decisions.  There  are 
undoubtedly  cases  which  hold  that,  In  the 
absence  of  a  statute  prohibiting  payment  to 
beneficiaries  other  than  those  named  In  the 
statute,  an  association  may  under  some 
circumstances  be  estopped  from  denying 
its  liability,  or  it  may  waive  a  by-law  or 
rule  of  its  own  creation,  although  there 
are  other  decisions  to  the  contrary,  but 
when  the  statute  under  which  it  Is  creat- 
ed and  by  wlilch  it  Is  governed  expressly  de- 
clares that  payments  can  only  be  made  to 
certain  designated  classes  and  "to  none  oth- 
er." It  cannot  be  set  aside  by  acts  of  the  so- 
ciety on  the  ground  of  estoppel  or  waiver, 
and  the  society,  its  members  and  those  claim- 
ing nnder  such  members,  are  subject  to  the 
terms  of  the  statute.  In  Brltton  v.  Royal 
Arcanum,  46  N.  J.  Eq.  102,  18  AU.  675,  19 
Am.  St  Rep.  376  (affirmed  in  47  N.  J.  Bq. 
325,  21  AtL  754),  Vice  Chancellor  Van  Fleet, 
in  denying  the  right  to  recover  to  a  bene- 
ficiary named  In  the  certificate,  but  not 
one  anthorlzed  by  the  statute,  said:  "Its 
promise  would  not  only  be  ultra  vires, 
but  In  direct  contravention  of  the  purpos- 
es of  the  statute  from  which  it  derived 
both  its  corporate  existence  and  powers." 
8ee,  also.  Am.  Legion  of  Honor  y.  Smith, 
45  N.  7.  Bq.  406,  17  Att.  770;  Am.  Legion 
of  Honor  v.  Perry,  140  Mass.  580,  6  N.  B. 
€34;  Briggs  v.  Earl,  189  Mass.  473,  1  N. 
E.  847;  Nat.  Mut.  Aid  Ass'n  v.  Gonser,  48 
Ohio  St  1,  1  N.  E.  11;    Orotb  v.  Central 


Verein  6.  U.  G.  Germania,  95  Wis.  140,  70 
N.  W.  80;  Ky.  Mut  Life  Ins.  Co.  v.  MUlers 
Administrator,  13  Bush  (Ky.)  489;  Wagner 
V.  Benefit  Society,  70  Mo.  App.  161,  and 
cases  there  cited.  In  Goulson  v.  Flynn,  181 
N.  Y.  62,  73  N.  E.  507,  which  is  much  relied 
on  by  the  appellant,  the  statute  applicable 
Expressly  authorized  the  society  to  pay  to 
others  than  relatives  and  dependents,  and 
the  court  held  that  the  society  could  waive 
a  by-law  limiting  the  beneficiaries  to  those 
classes,  and  in  such  cases  as  Schoales  v.  Or- 
der of  Sparta,  206  Pa.  11,  65  Atl.  766,  and 
Tepper  v.  Supreme  Coandl  of  Royal  Arca- 
nnm,  61  N.  J.  Bq.  6S8,  47  Atl.  460,  88  Am. 
St  Rep.  449,  It  is  strongly  Implied,  If  not 
expressly  decided,  that  only  those  who  are 
within  the  meaning  of  the  statutes  can  l>e 
admitted  as  beneficiaries.  So  in  Woodmen 
of  the  World  v.  Rattedge,  133  Gal.  640,  65 
Pac.  1105,  and  Prudential  Ins.  Oo.  v.  Morris 
(N.  J.  Ch.)  70  Atl.  924,  there  were  no  statutes 
involved,  and  in  the  latter  case  there  was 
apparently  an  ordinary  life  insurance  policy 
before  the  court  Indeed,  we  have  found  no 
case  decided  by  a  conrt  of  last  resort  where 
it  has  been  held  that  the  express  provisions 
of  a  statute,  such  as  ours,  can  be  set  aside 
by  estoppel  or  waiver,  although  In  many  of 
them  the  statutes  were  interpreted  liberally 
in  determining  who  could  be  beneficiarlea 
under  the  statutes. 

[4]  Oar  conclusion,  therefore,  is  that  if 
this  society  Is  a  fraternal  beneficiary  society 
as  defined  by  our  statute  and  this  certificate 
was  issued  under  that  plan,  the  appellant  is 
not  entitled  to  the  fund  in  controversy.  If, 
however.  It  is  shown  that  it  is  not  such  a 
society,  bat  is  simply  an  Insurance  company 
on  the  mutual  or  co-operative  plan,  then, 
as  section  210  of  article  23  is  not  applicable, 
she  is  entitled  to  recover  the  fund,  as  we 
know  of  no  legal  reason  why  such  insurance 
could  not  have  been  taken  out  for  her  bene- 
fit Bat  the  record  is  not  sufficient  to  enable 
OS  to  now  determine  which  it  was. 

This  brings  us  to  the  consideration  of  pecul- 
iar and  unusual  conditions.  If  it  be  satis- 
factorily shown,  after  the  case  is  remanded, 
that  the  society  is  subject  to  the  provisions 
of  section  210,  etc.,  of  article  23,  then  the 
appellant  not  only  has  no  standing  in  court 
to  claim  the  fund,  but  she  is  In  no  position 
to  contest  the  disposition  of  It  No  provi- 
sion is  made  in  the  society's  laws  which  ap- 
pear in  the  record  for  the  disposition  of  the 
fund,  tf  the  beneficiary  named  In  the  certif- 
icate be  ineligible.  It  may  be  that  the  execu- 
tive board  has  adopted  some  by-law,  rale, 
or  regulation  under  law  24,  which  says,  "The 
executive  board  may  adopt  any  by-laws,  rules 
and  regulations  not  In  conflict  with  the  laws 
of  this  society,"  but  If  It  has  adopted  one 
which  applies  to  such  conditions  as  we  have 
before  us,  we  are  not  so  informed  by  the  rec- 
ord. Surely  most  associations  of  this  kind 
have  rules  covering  sach  cases.    In  Dale  t. 
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Brumbly.  96  Mfl.  674,  54  Atl.  655,  the  consO- 
tutlon  of  the  Supreme  Conclave,  Improved 
Order  of  Heptasophs,  was  before  the  court, 
and  It  provided  that,  If  any  designation  of 
beneficiaries  should  fall  for  Illegality  or  oth- 
erwise, the  amount  of  the  benefit  certificates 
should  be  paid  to  those  to  whom  distrlba- 
tlon  would  be  made  of  the  personal  estate  of 
the  member  In  case  of  Intestacy,  and,  that 
certificate  having  been  assigned  to  a  creditor, 
we  held  that  the  association  had  no  power 
under  Its  constitution  or  the  Act  of  1894, 
c.  293,  to  pay  the  fund  to  a  creditor.  The 
decree  directing  the  fund  to  be  paid  to  the 
wife  and  children  of  the  assured  was  accord- 
ingly affirmed.  It  Is  said  In  29  Cyc.  156,  that: 
"In  case  the  designation  of  a  beneficiary 
proves  for  any  reason  to  be  invalid  or  in- 
effectual, the  fund  does  not  as  a  rule  revert 
to  the  society;  but  it  goes  to  such  person 
or  persons  as  are  eligible  to  take  the  benefits 
in  the  manner  prescribed  by  statute  or  by 
the  laws  of  the  society  or  the  certificate  of 
insurance,"  and  in  giving  illustrations  of 
when  that  rule  applies  It  mentions  amongst 
others  "where  the  person  designated  as  bene- 
ficiary was  at  the  time  of  his  designation  in- 
eligible as  such."  If  the  by-laws  or  some  rale 
of  the  society  had  named  the  order  in  which 
those  who  can  be  beneficiaries  shall  be  paid, 
if  the  designation  in  the  certificate  of  a  bene- 
ficiary proves  to  be  Invalid  or  ineffectual, 
there  could  be  no  difficulty  in  determining 
who  is  entitled  to  this  fund,  but,  if  there  is 
no  such  by-law  or  rule,  then  the  only  way 
it  can  be  disposed  of  in  this  proceeding  is 
to  award  the  fund  to  the  appellee.  The  so- 
ciety by  Its  bill  of  interpleader  in  eflfect  said 
that  one  of  tlkese  two  claimants  is  entitled 
to  the  fimd,  and  asked  permission  to  pay  it 
into  court  with  the  understanding  that 
whichever  was  determined  by  the  court  to  be 
entitled  to  it  should  have  it  If  the  society 
is  subject  to  section  210,  the  appellant  is 
not  entitled  to  any  of  it,  but  the  appellee  is 
entitled  to  at  least  part  of  it,  and.  If  any  of 
the  other  parties  named  In  section  210  have 
any  Interest  in  it,  they  can  assert  their  claim 
against  the  appellee.  So  far  as  we  are  in- 
formed, no  other  persona  hare  claimed  any 
part  of  it. 

[S]  We  would  also  add  that  in  our  Judg- 
ment the  mere  fact  that  the  word  "wife" 
was  used  after  the  appellant's  name  in  the 
certificate  cannot  have  any  effect  in  favor 
of  the  appellee  in  considering  her  claim. 
That  term  was  undoubtedly  used  as  a  de- 
scription of  Bertha  Melnhardt,  and  the  evi- 
dence shows  that  she  and  not  the  appellee 
was  the  one  intended,  but  inasmuch  as  she 
is  ineligible  as  a  beneficiary,  if  the  society 
Is  subject  to  section  210  of  article  23,  she 
cannot  recover  the  fund,  bot  as  the  society 
paid  the  money  into  court  to  be  paid  to  the 
appellant  or  the  appellee,  as  the  court  might 
determine,  and  as  the  appellee  is  entitled  to 


at  least  some  part  of  the  fnnd,  the  only  sola- 
tlon  of  the  peculiar  conditions  which  occurs 
to  us  is  that  In  the  absence  of  some  by-law 
or  rule  of  the  society  the  fund  shonld  be 
awarded  to  her. 

We  regret  that  we  cannot  finally  dispose 
of  the  case,  but  for  the  reasons  we  have  al- 
ready stated  that  canndt  be  properly  dou« 
on  this  record.  The  amount  Involved  is 
small,  but  the  questions  are  Important  We 
will  remand  the  cause  without  affirming  or 
reversing  the  decree,  under  section  38  of 
article  5  of  the  Code,  in  order  that  further 
testimony  may  be  taken  relevant  to  the  ques- 
tions (1)  whether  the  society  is  subject  to 
section  210,  etc.,  of  article  23 ;  (2)  if  it  Is  so 
found,  whether  there  is  any  by-law,  rule, 
or  resolution  of  the  society  in  force,  de- 
termining the  order  in  which  the  beneficiaries 
named  In  section  210  shall  take,  on  faUure 
of  a  member  to  designate  one  who  is  eligible ; 
and  (3)  such  further  testimony  as  to  the  low- 
er court  may  seem  necessary  or  proper,  in 
order  to  follow  the  conclusions  reached  by 
us  as  shown  by  this  opinion.  Of  course,  aft- 
er such  additional  evidence  is  supplied  by 
testimony  or  agreement,  the  lower  court  will 
pass  such  decree  as  the  facts  and  this  opin- 
ion require. 

Cause  remanded  for  further  proceedings 
In  accordance  with  this  opinion,  without  af- 
firming or  reversing  the  decree,  the  costs  to 
abide  the  final  result 


Ex  parte  SABGOOD. 

(Supreme   Court  of  Vermont.     Benningtoo. 

June  10,  1912.) 

1.  Cbiminal    Law    (J    1210*)  —  Sehtekci— 
Cumulative  Sentences. 

At  common  law,  one  convicted  of  several 
crimes  might  be  sentenced  to  cumulative  terms 
of  imprisonment,  one  sentence  being  limited 
to  begin  after  another,  and  the  last  sentenc 
ml^ht  be  made  at  a  term  after  the  term  at 
which  the  first  sentence  was  imposed,  so  that 
P.  S.  2362,  providing  for  cumulative  sentences, 
is  merely  declarative  of  the  common  law. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Ltiw,  Cent.  Dig.  |f  3301,  3315;  Dec.  Dig.  { 
1210.*] 

2.  Criminal    Law    (|   1210*)  —Smnxscw  — 
Cumulative  Sentences— tiTATUTK. 

A  statute  is  not  to  be  given  a  construc- 
tion at  variance  with  established  rules  of  pro- 
cedure unless  the  intention  of  the  Legialaturt 
is  plain,  so  that  P.  S.  2362,  providing  that  a 
person  convicted  of  two  or  more  offenses,  pun- 
ishable by  imprisonment,  and  sentenced  at  the 
same  time  for  more  than  one  of  anch  offenses, 
may  be  sentenced  to  as  many  terms  of  impris- 
onment as  there  are  offenses  of  which  he  is 
convicted,  one  term  being  limited  to  commence 
upon  the  expiration  of  the  other,  does  not  limit 
the  power  of  the  courts  to  impose  cumaUitiT« 
sentences  to  the  same  term  of  conrt  at  which 
the  first  sentence  was  imposed;  the  common 
law  allowing  the  Imposition  of  such  sentences 
at  subsequent  terms. 

fEd.  Note. — For  other  cases,  see  OrimiDal 
r^w.  Cent.   Dig.   U  3298-8301;    Dec.  Dig.  { 
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3.  CoHsmunowAi,  Law  (|  270*)— Dttb  Pbo- 
CESs  OF  Law — Sentence  of  Accused. 

"SVhere  an  accused  was  convicted  of  two 
offenses  and  given  cumulative  sentences,  and 
before  the  expiration  of  those  sentences  was 
convicted  of  another  offense  and  ^ven  a  sen- 
tence which  was  limited  to  begin  upon  the 
expiration  of  the  second,  be  was  not  denied 
due  process  of  law. 

[Ed.  Note.— For  other  cases,  see  Constita- 
tional  Law,  Cent.  Dig.  I  758;  Dec.  Dig.  | 
270.*] 

Petition  by  Eugene  B.  Sargood  for  habeas 
corpus.  Writ  refused,  and  petitioner  re- 
manded. 

See,  also,  77  Vt  80,  68  Atl.  971;  80  Vt 
415,  68  Atl.  49,  130  Am.  St.  Rep.  995,  13 
Ann.  Cas.  867;  80  Vt  412,  68  AU.  51,  130 
Am.  St  Rep.  992. 

Argued  before  ROWELL,  C.  J.,  and  WAT- 
SON, HASELTON,  and  POWERS,  JJ. 

Batcbelder  &  Bates  and  C.  A.  Maurer,  for 
relator.  John  O.  Sargent  Atty.  Gen.,  for  the 
State. 

WATSON,  J.  On  September  16,  1904,  tlie 
relator  was  duly  committed  to  the  state  pris- 
on to  serve  a  sentence — designated  berein 
as  tbe  "first  sentence" — for  the  term  not  ex- 
ceeding 4%  years,  for  the  crime  of  felony  of 
which  he  bad  been  convicted  in  Bennington 
county  court.  At  the  December  term,  1904, 
of  that  court  be  was  convicted  of  the  crime 
of  perjury,  and  also  of  the  crime  of  attempt- 
ing to  poison  one  Sanford  Hicks  and  one 
Carrie  Hicks.  On  December  31,  1904,  the 
relator  was  sentenced  on  both  of  said  con- 
victions. In  the  perjury  case,  the  sentence — 
designated  herein  as  the  "second  sentence" 
— was  to  Imprisonment  in  the  state  prison 
for  the  maximum  term  not  exceeding  six 
years,  to  "begin  at  the  expiration  of  the 
term"  he  was  then  serving  under  the  first 
sentence.  In  the  attempted  poisoning  case, 
the  sentence — designated  herein  as  the  "third 
sentence" — was  to  imprisonment  in  the  state 
prison  for  the  maximum  term  not  exceeding 
eight  years,  to  "begin  at  the  expiration  of 
the  term  of  imprisonment"  under  the  second 
sentence.  He  was  duly  committed  to  the 
state  prison,  under  the  last  two  sentences, 
on  January  3,  1905.  At  the  October  term, 
1905,  of  tills  court  the  Judgment  in  the  per- 
jury case  was  reversed  on  error.  The  relat- 
or's present  detention  in  the  state  prison  is 
nnder  tbe  third  sentence. 

It  Is  contended  that  the  second  and  tbe 
third  sentences  were  unlawful  and  without 
due  process  of  law,  for  the  asserted  reason 
that  cumulative  sentences,  to  take  effect, 
one  at  the  expiration  of  another,  can  be  Im- 
posed only  by  the  provisions  of  section  2362 
of  tbe  Public  Statutes,  and  at  the  same 
time  or  term  of  court;  that  tbe  third  sen- 
tence Imposed,  tbe  imprisonment  to  begin  at 
the  expiration  of  the  second  sentence,  Ls 
void  for  uncertainty,  and  by  bis  imprison- 
ment thereunder  he  is  deprived  of  equal  and 


impartial  Justice,  In  violation  of  tbe  Consti- 
tution of  the  state  and  that  of  the  United 
States. 

[1]  Section  2362  of  the  Statutes  reads:  "A 
person  convicted  of  two  or  more  offenses 
punishable  by  imprisonmeut  In  tbe  state  pris- 
on or  bouse  of  correction,  and  sentenced  at 
the  same  time  for  more  than  one  of  such  of- 
fenses, may  be  sentenced  to  as  many  terms 
of  imprisonment  as  there  are  offenses  of 
which  be  is  convicted,  one  term  being  limit- 
ed to  commence  upon  tbe  expiration  of  tbe 
other.  In  the  order  designated  by  the  court." 
This  statute  was  enacted  in  1880.  Prior 
thereto,  tbe  matter  was  governed  wholly  by 
tbe  common  law. 

It  has  been  held  in  some  of  the  sister 
states  that,  in  tbe  absence  of  statutory  pro- 
visions giving  such  power,  the  courts  have 
no  authority  to. impose  cumulative  sentences 
on  conviction  under  separate  indictments  for 
several  offenses;  tbe  imprisonment  under 
one  to  commence  at  the  termination  of  that 
of  another.  The  contrary  rule,  however,  ia 
more  generally  laid  down  by  tbe  courts  of 
this  country,  and  is,  we  ttilnk,  the  true  doc- 
trine. Kite  V.  Commonwealth,  11  Mete. 
(Mass.)  581,  is  a  leading  case  of  this  sort 
There,  cumulative  sentences  to  imprisonment 
at  hard  labor  for  felonies,  of  which  tbe 
plaintiff  in  error  had  been  convicted  on  sev- 
eral indictments  were  imposed  at  the  same 
term  of  court.  In  one  case,  where  tbe  sen- 
tence of  imprisonment  was  to  take  effect 
from  and  after  the  expiration  of  three  for- 
mer sentences  specified,  the  error  assigned 
was  that  tbe  Judgment  was  erroneous  and 
void,  because  there  were  not  three  former 
legal  and  valid  sentences,  and  therefore  no 
fixed  time  for  the  punishment  on  this  sen- 
tence to  begin.  Delivering  the  opinion  af- 
firming the  Judgment  Chief  Justice  Shaw 
said:  "The  court  are  all  of  opinion  that  it 
Is  no  error  in  a  Judgment,  hi  a  criminal  case, 
to  make  one  term  of  Imprisonment  com- 
mence when  another  terminates.  It  Is  as 
certain  as  the  nature  of  the  case  will  admit, 
and  there  is  no  other  mode  in  which  a  party 
may  be  sentenced  on  several  convictions. 
Though  uncertain  at  the  time,  depending  up- 
on a  possible  contingency  that  tbe  imprison- 
ment on  the  former  sentence  will  be  remitted 
or  shortened.  It  will  be  made  certain  by  the 
event  If  the  previous  sentence  is  shortened 
by  a  reversal  of  tbe  Judgment,  or  a  pardon, 
it  then  expires ;  and  then,  by  its  terms,  tbe 
sentence  in  question  takes  effect,  as  if  tbe 
previous  one  had  expiped  by  lapse  of  time. 
Nor  will  it  make  any  difference  that  tbe  pre- 
vious Judgment  was  reversed  for  error.  It 
is  voidable  only,  and  not  void;  and,  until 
reversed  by  a  Judgment  it  Is  to  be  deemed 
of  full  force  and  effect;  and,  though  erro- 
neous and  subsequently  reversed  on  error,  it 
is  quite  sufficient  to  fix  tbe  term  at  which 
another  sentence  shall  take  effect"    In  Blitz 
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V.  United  States.  153  U.  S.  308,  14  Sup.  Ct. 
d24,  38  L.  Ed.  725,  the  plaintiff  in  error  was 
convicted  on  iill  three  counts  of  the  Indict- 
ment. The  judgment  was  arrested  as  to  the 
second  connt.  The  plaintiff  in  error  was 
sentenced  upon  the  first  count  to  Imprison- 
ment in  the  penitentiary  for  a  term  speci- 
fied; and  npou  the  third  count,  to  imprison- 
ment for  a  like  period,  to  begin  npon  the 
expiration  of  tbe  sentence  upon  the  first 
count.  It  was  contended  by  him  that,  as  the 
motion  in  arrest  of  Judgment  should  have 
been  sustained  as  to  the  first  count  also,  as 
tbe  term  of  imprisonment  under  the  judg- 
ment on  the  third  count  was  to  commence 
from  tbe  expiration  of  the  judgment  on  the 
first  count,  and  as  no  judgment  should  have 
been  pronounced  on  the  first  count,  the  cause 
must  be  remanded  with  directions  for  a  new 
trial.  It  was  held  that  Judgment  should 
have  been  arrested  as  to  the  first  count,  as 
well  as  to  the  second ;  yet,  concurring  in  the 
views  expressed  in  Kite  v.  Commonwealtli, 
it  was  held  that  the  sentence  In  respect  to 
the  third  count  should  stand,  and  the  term 
of  Imprisonment  under  it  be  held  to  com- 
mence from  the  date  fixed  by  the  Judgment 
below  for  imprisonment  to  begin  under  the 
sentence  on  the  first  count.  It  is  said  In 
Mlms  V.  State,  26  Minn.  498,  5  N.  W.  874, 
that  the  power  of  the  court  to  make  the 
term  of  imprisonment  under  one  sentence  to 
commence  at  the  expiration  of  the  term  un- 
der another  sentence  exists  from  necessity; 
for,  otherwise,  a  person  might  be  convicted 
at  the  same  term  of  court  for  several  dis- 
tinct offenses,  and  tbe  court  have  power  to 
punish  for  one  only.  In  State  v.  Mahaney, 
73  N.  J.  Law,  63,  62  Atl.  266,  it  Is  said  that 
this  "doctrine  Is  one  resting  in  common  sense 
as  well  as  In  authority.  It  Is  apparent  that 
unless  consecutive  sentences  can  be  imposed, 
the  court  must  either  suspend  sentence  for 
one  offense  until  the  expiration  of  the  time 
of  imprisonment  named  in  the  other  sen- 
tence, at  which  time  the  personnel  of  the 
court  and  of  tbe  prosecutor's  ofBce  may  have 
changed,  and  tbe  facts  essential  to  the  Im- 
position of  a  sentence  become  difficult  of  as- 
certainment, or  else  the  court  must  impose 
concurrent  sentences,  the  effect  of  which  Is 
to  entirely  nullify  tbe  effect  of  one  of  them. 
For  these  reasons  the  great  weight  of  au- 
thority In  this  country  Is  that,  without  any 
statutory  provision  for  consecutive  sentences, 
the  power  to  impose  them  resides  in  the 
court."  Some  of  the  other  cases  to  the  same 
effect  are  the  following:  United  States  v. 
Carpenter,  151  Fed.  214,  81  C.  C.  A.  194,  9 
L.  R.  A.  (N.  S.)  1043,  10  Ann.  Gas.  509; 
Brown  V.  (Commonwealth,  4  Rawle  (Pa.)  259, 
26  Am.  Dec.  139;  State  v.  Smith.  6  Day 
(Conn.)  175,  5  Am.  Dec.  132;  Breton,  Peti- 
tioner, 93  Me.  39,  44  AO.  125,  74  Am.  St 
Rep.  325 ;  Simmons  v.  Georgia  Iron  &  .Coal 
Co.,  117  Ga.  315,  43  S.  E.  780,  61  L.  R.  A. 
739;  Fitzpa  trick  v.  People.  98  III.  269;  Har- 
ris ▼.  Lang,  27  App.  D.  C.  84,  7  L.  R.  A.  (N. 


S.)  124,  7  Ann.  Cas.  141;  Wmfauns  t.  State. 
18  Ohio  St  47;  Petition  of  McCormick,  24 
Wis.  492,  1  Am.  Rep.  197;  Ex  parte  Jack- 
son, 96  Mo.  116,  8  S.  W.  800. 

The  court  has  the  same  power  at  common 
law  to  impose  cumulative  sentences  when  the 
respondent,  already  in  execution  on  a  former 
sentence  to  imprisonment,  Is  brought  into 
court,  and  convictbd  of  another,  or  seyeral 
other  distinct  offenses.  The  court  may 
lawfully  Impose  sentence  of  imprisonment 
against  him  to  take  effect  at  the  expiration 
of  the  term  of  imprisonment  he  is  then  serv- 
ing and,  if  there  be  a  third  conviction  for 
which  a  sentence  to  imprisonment  is  Impos- 
ed, the  term  of  such  imprisonment  may  be 
made  to  commence  at  the  termination  of  the 
preceding  sentence,  as  vras  done  In  the  cases 
against  this  relator.  In  Rigor  v.  State,  101 
Md.  465,  61  Atl.  631,  4  Ann.  Cas.  719,  It  was 
contended  by  tbe  plaintiff  In  error  that  be. 
while  In  execution  in  the  state  penitentiary 
for  felony  could  not  be  brought  Into  court 
npon  a  writ  of  habeas  corpus  to  answer  to 
an  Indictment  charging  him  with  an  assault 
with  Latent  to  murder.  He  was  convicted  of 
the  latter  offense,  and  a  cumulative  sentence 
to  imprisonment  was  imposed,  to  begin  at 
the  expiration  of  the  term  of  the  former  sen- 
tence. The  court  said  the  questions  present- 
ed concerned  the  sentence  imposed.  It  was 
held  that  the  criminal  court  had  power  to 
bring  tbe  plaintiff  in  error  before  it  as  It 
did,  and  to  place  him  on  trial  under  tbe  In- 
dictment there  pending  against  him,  and  on 
conviction  to  sentence  blm  for  that  violation 
of  the  law  by  imposing  a  cumulative  penal- 
ty. The  court  said  that  unless  this  was  so, 
courts  would  be  so  hopelessly  impotent,  in 
such  circumstances  as  to  be  unable  to  do 
anything  until  the  expiration  of  a  sentence 
(in  that  case)  for  eight  or  ten  years,  by 
which  time  the  main  witnesses  might  be 
dead,  and  tbe  ends  of  justice  might  be  de- 
feated ;  that.  If  the  contentions  made  In  this 
behalf  were  sound,  the  arm  of  the  criminal 
law  would  be  paralyzed ;  not  a  step  could  be 
taken  towards  prosecuting  a  person  so  Ions 
as  he  remained  a  convict  sheltered  wttbin 
the  walls  of  the  i)enitentiary-^whlch  Is  not 
tbe  law.  "Jurisdiction  to  Inflict  cumulatlTe 
punishment,"  said  the  conrt  "is  dependent, 
not  on  the  accident  that  the  offender  has 
been  convicted  twice  or  ofteuer,  before  the 
same  tribunal,  but  npon  the  fact  that  dis- 
tinct violations  of  the  law  have  been  commit- 
ted by  one  individual  whose  malefactions 
merit  separate,  and  therefore  cumulative, 
penalties.  Authority  to  sentence  at  all  is  in- 
cident to,  and  a  consequence  of,  the  power 
to  try  an  accused,  and  the  right  to  try  Is 
founded  on  the  fact  that  tbe  crime  was  com- 
mitted within  the  Jurisdiction  of  the  court, 
and  upon  tbe  further  fact  that  the  prisoner, 
after  being  indicted,  la  present  in  person  be- 
fore tbe  conrt  during  the  trial."  To  tbe 
same  effect  are  Russel  v.  Commonwealth.  7 
Serg.  &  a.  (Pa.)  488 ;   United  States  t.  Vmr- 
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rell.  Fed.  CJas.  No.  15,074,  5  Crauch  C.  C. 
311;  Ex  parte  Bnmdlng,  47  Mo.  255.  A  cita- 
tion of  further  authorities  Is  uuuecessary. 
It  Is  very  clear  and  we  hold,  that  the  stat- 
ute (P.  S.  2362),  upon  which  the  relator  re- 
lies, gives  the  courts  no  additional  power, 
and  that  It  is  but  declaratory  of  the  common 
law  of  the  state  which  declaration,  the  Leg- 
islature very  lilcely,  in  the  language  of 
Blackstone  (1  Bl.  Com.  86),  "thought  proper, 
tn  perpetuum  rei  testimonium,  and  for  avoid- 
ing aU  doubts  and  difficulties." 

[2]  It  is  urged  however,  that  this  statute 
Impliedly  limits  the  power  of  the  courts  to 
Impose  cumulative  sentences  to  the  same 
term  of  the  court.  If  this  were  the  puriMse 
of  the  lawmakers,  language  could  easily  have 
been  used  so  indicating.  "The  rules  of  the 
common  law  are  not  to  be  changed  by  doubt- 
ful implication,  nor  overtumed  except  by 
clear  and  unambiguous  language."  Dewey  v. 
St.  Albans  Trust  Co.,  57  Vik  332;  State  v. 
midreth,  82  Vt  882,  74  AU.  71,  24  L.  R.  A. 
(N.  S.)  661,  137  Am.  St.  Rep.  1022,  18  Ann. 
Cas.  661.  The  limitation  contended  for  is 
not  expressly  created  by  the  statute,  nor  is 
it  by  necessary  implication ;  and  the  pre- 
sumption obtains  that  the  Legislature,  in  the 
enactment  of  statutes,  does  not  intend  to 
OTertum  long-established  principles  of  law 
unless  such  intention  is  made  clearly  to  ap- 
pear either  by  express  declaration  or  by  nec- 
essary implication.  In  re  Oarcelon,  104  Cal. 
670,  38  Pac.  414,  32  L.  R.  A.  595,  43  Am.  St. 
Rep.  134 ;  Bandfleld  t.  Bandfleld,  117  Mich. 
80,  76  N.  W.  287,  40  L.  R.  A.  757,  72  Am. 
St.  Rep.  550;  Miller  v.  Detroit,  156  Mich. 
630.  121  N.  W.  490,  132  Am.  St.  Rep.  637. 
And  in  State  v.  Central  Vermont  Ry.  Co.,  81 
Vt  459,  71  Att.  193,  21  L.  R.  A.  (N.  S.)  949, 
we  said:  "A  statute  is  not  to  be  given  a 
construction  at  variance  with  established 
rules  of  procedure  unless  the  intention  of 
the  Legislature  is  apparent"  We  therefore 
hold  that  the  limitation  urged  is  not  implied 
in  the  statute;  that  the  second  and  the 
third  sentences  were  legally  imposed,  the  im- 
prisonment under  the  second,  to  begin  at  the 
expiration  of  the  term  of  the  first  sentence, 
and  the  imprisonment  under  the  third  sen- 
tence to  begin  at  the  expiration  of  the  term 
of  the  second;  that  the  second  sentence, 
though  the  Judgment  in  that  case  was  subse- 
quently reversed,  was  only  voidable,  not 
void,  and  until  such  reversal  it  is  to  be 
deemed  of  full  force  and  effect  and  sufScient 
to  fix  the  term  at  which  the  third  sentence 
should  take  effect;  that,  since  the  second 
sentence  expired  by  the  reversal  of  the  judg- 
ment during  the  continuance  of  the  first  sen- 
tence, the  term  of  the  imprisonment  under 
the  third  sentence'  began  in  law  at  the  ex- 
piration of  the  term  of  the  first  sentence. 
It  follows  that  the  term  of  the  third  Sentence 
lias  not  terminated. 

[3]  The  relator's   contention   that  by  the 


imposition  of  the  second  and  ti>e  third  sen- 
•tences,  and  by  his  Imprisonment  under  the 
third,  his  constitutional  rights  have  been  vi- 
olated, is  without  force. 

It  is  adjudged  that  the  relator  is  not  un- 
lawfully imprisoned  and  he  Is  remanded  to 
the  state  prison,  whence  he  was  taken,  and 
his  complaint  is  dismissed. 


JOHNSON  et  al.  v.  BARDEN  et  ux. 

(Supreme  Court  of  Vermont    Rutland.    May 

14,  1912.) 

1.  Deeds  ({  129*)— CoNffTBUcnoN— Life  Es- 
tate. 

.  Where  a  deed  from  a  daughter  to  her  par- 
ents stated  in  the  habendum  that  they  were  to 
have  and  to  hold  the  premises  their  lifetime, 
the  words  "heirs  and  assigns"  in  the  printed 
form  having  been  stricken  out  of  the  habendum 
and  also  of  the  covenant,  and  where  a  clause 
wholly  in  writing  followed,  stating  that  at  the 
deatli  of  both  of  the  grantees  the  deed  should 
become  null  and  void,  otherwise  to  remain  in 
full  force,  the  estate  conveyed  was  a  life  es- 
tate only,  although  the  granting  clause  stated 
that  the  grantor  conveyed  the  premises  unto 
the  grantees,  "heirs  and  assigns  ,  the  failure 
to  strike  out  the  quoted  words  being  appar- 
ently an  inadvertence. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  }{  351,  360-366,  416-430,  434,  436;  Dec. 
Dig.  I  129.*] 

2.  Deeds   (|  93*)  —  ConsntuonoN— Common 
Law. 

The  common-law  rule  in  the  construction 
of  deeds  was  that  effect  will  be  given  to  the 
intention  of  the  parties  as  drawn  from  the  in- 
strument if  such  effect  can  be  given  without 
violating  some  rule  of  law. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  |§  231,  232;    Dec.  Dig.  {  93.*] 

3.  Deeds    (|  97*)— CoNsraucnoR  —  Commo.v 
Law. 

It  was  a  rule  at  common  law  that,  if  the 
habendum  or  any  later  clause  in  a  deed  was 
repugnant  to  the  granting  clause,  the  granting 
clause  would  control. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  H  267-273,  434-447;    Dec.  Dig.  |  97.*] 

4.  Deeds  (|  129*)— Constbuctioh  — Common 
Law. 

While  this  common-law  rule  operated  to 
make  the  use  of  the  word  "heirs"  in  the  grant- 
ing clause  after  the  designation  of  the  gran- 
tees pass  a  fee  simple  title  when  the  quoted 
word  was  accompanied  by  a  pronoun,  yet, 
when  not  so  accompanied,  the  deed  was  not  by 
reason  of  the  use  of  the  word  "heirs"  in  the 
granting  clause  construed  to  make  a  grant  of 
mberitance  contrary  to  that  indicated  by  the 
other  clauses,  even  though  the  grantees  were 
husband  and  wife. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  U  351,  360-365,  416-430,  434,  435;  Dec. 
Dig.  I  129.*] 

5.  Deeds  (|  129*)— CoNSTBtrorroN— Life  Es- 
tate. 

The  use  of  the  word  "forever"  in  the  ha- 
bendum of  a  deed  to  the  grantees,  "their  life- 
time, to  them  and  their  own  use,  benefit  and 
behoof  forever,"  did  not  prevent  the  grant  be- 
ing of  an  estate  for  life. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  If  351,  360-36$,  416-430,  434,  436;  Dec. 
Dig.  I  129.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  3,  pp.  2892,  2893.] 
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6.  Deeds  (|  97*)— Constbuction. 

The  common-law  mle  that  the  granting 
clauBe  of  a  deed  controls  in  case  of  a  conflict 
between  it  and  the  other  clauses  is  merely  a 
rule  of  construction  in  Vermont,  and  is  not  a 
mle  of  positive  law,  and  it  must  yield  to  the 
rule  that  the  intention  of  the  parties  as  drawn 
from  the  whole  deed  governs. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  II  267-273,  434-447,  Dec.  Dig.  |  97.*] 

7.  Deeds  (|  90*)—Constrtjction— Rules. 

While  the  meaning  of  deeds  is  not  left  to 
conjecture,  and  where  the  meaning  is  uncertain, 
resort  must  be  had  to  well-settled  rules  of  con- 
struction, but  such  rules  are  subordinate,  and 
not  rules  of  positive  law. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  H  234-237,  247,  248;    Dec.  Dig.  |  90.»] 

Appeal  In  Chancery,  Rutland  County; 
Fred  M.  Butler,  Chancellor. 

Action  by  Robert  Johnson  and  others 
against  Adams  J.  Harden  and  wife.  From  a 
decree  for  the  orators,  defendants  appeal. 
Affirmed  and  remanded. 

Argued  before  MUNSON,  WATSON,  HAS- 
ELTON,  and  POWERS,  JJ. 

M.  C.  Webber,  for  appellants.  T.  W.  Molo- 
ney and  S.  E.  Everts,  for  appellees. 

HASBLTON,  J.  This  is  a  snlt  In  chan- 
cery brought  here  on  an  appeal  by  the  de- 
fendants Adams  J.  Harden  and  bis  wife, 
Annette  Barden,  from  a  decree  in  favor  of 
the  orators. 

[1]  May  1,  1900,  Mabel  V.  Bush  conveyed 
to  the  defendants,  whose  only  child  she  was, 
a  farm  situated  in  the  town  of  Wells.  The 
farm  consists  of  some  50  or  60  acres,  and 
has  on  it  a  bouse  and  other  buildings.  Five 
or  six  acres  of  the  farm  are  used  for  tillage, 
and  the  remainder  is  either  pasture  or  wood- 
land. The  consideration  expressed  in  tbp 
deed  is  $1,  and  by  the  granting  clause  the 
grantor  does  "give,  grant,  bargain,  sell,  con- 
vey, and  confirm  unto  the  said  Adams  J.  Bar- 
den and  wife  Annette  Harden  heirs  and  as- 
signs" the  farm  in  question.  The  habendum 
reads :  "To  have  and  to  hold  the  above  grant- 
ed premises  with  all  the  privileges  and  ap- 
purtenances thereof  to  the  said  Adams  J. 
Barden  and  wife  Annette  Barden  their  life- 
time, to  them  and  their  own  use,  benefit  and 
l)ehoof  forever."  A  printed  form  was  used 
by  the  draftsman  and  the  printed  words 
"heirs  and  assigns"  were  struck  out  from  the 
halendum,  and  the  words  "their  lifetime" 
were  written  in.  In  the  covenant  the  words 
"heirs  and  assigns"  are  also  struck  out  of 
the  printed  form.  Then  follows  a  clause 
which  Is  wholly  written  in,  and  which  reads : 
"The  conditions  of  the  above  conveyance 
are  such  that  at  the  death  of  both  of  the 
aforesaid  Adams  J.  Barden  and  bis  wife  An- 
nette Barden  then  this  deed  becomes  and  is 
null  and  void,  otherwise,  to  be  and  remain 
in  full  force  and  virtue." 

This  is  an  inartificial  but  immistakable 
way  of  saying  that  the  estate  conveyed  is  a 
life  estate  only.    At  the  time  of  this  convey- 


ance in  1900,  the  grantor,  Mabel  V.  Bush, 
was  a  widow  with  three  cbUdren.  Later 
she  married,  and  thereafter  she  and  her  hus- 
band deeded  the  farm  to  the  orators,  "sub- 
ject to  the  life  lease  of  Adams  J.  and  Annette 
Barden  in  said  real  estate."  The  orators. 
Robert  Johnson  and  another,  brought  (Ms 
bill,  claiming  as  reversioners,  and  that  the 
defendants  Adams  Barden  and  his  wife 
have  only  a  life  estate,  and  have  committed 
and  are  threatening  to  commit  waste.  The 
defendants  claim  that  by  virtue  of  the  deed 
given  them  by  their  daughter  Mabel  in  1900 
they  are  the  owners  in  fee  simple  of  the  land. 
Nothing  can  be  more  clear  than  that  the  in- 
tention of  the  grantor,  as  gathered  from  the 
whole  deed  from  Mabel  V.  Bush  to  her  fath- 
er and  mother,  was  to  convey  to  them  a  life 
estate  merely. 

[2, 3]  The  intention  of  a  written  instru- 
ment gathered  from  all  that  is  within  its 
four  corners  oadinarlly  controls,  bat  in  the 
Construction  of  deeds  the  common-law  mle 
which  the  defendants  Invoke  here,  was  that 
effect  will  be  given  to  the  intention  of  the 
parties  as  drawn  from  the  Instrument,  if 
such  effect  can  be  given  without  vlolatlB); 
some  rule  of  law ;  and  it  was  a  rule  of  the 
common  law  that,  if  the  habendum  or  any 
later  clause  in  a  deed  was  repugnant  to  the 
granting  clause,  the  granting  clause  would 
override  the  repugnant  clause  or  clauses. 
This  rule  might  well  be  thought  to  have  been 
a  rule  of  construction  merely,  and  one  to  be 
Invoked  only  to  aid  in  determining  the  Inten- 
tion of  the  parties.  But  It  was  exalted  Into  a 
rule  of  positive  law.  As  Illustrations  of  this 
rule,  if  a  grant  was  to  one  and  his  heirs, 
and  the  habendum  was  to  the  heirs  of  his 
body,  the  habendum  was  given  force  because 
it  did  but  explain  what  heirs  were  intended 
in  the  granting  clause;  but  tf  a  grant  was  to 
one  and  his  heirs  and  the  Itabendum  or  a 
later  clause  was  to  the  grantee  for  his  life, 
or  the  life  of  another,  the  habendum  or  later 
clause  was  considered  void  as  being  repue- 
nant  to  the  meaning  conveyed  by  the  words 
"bis  heirs"  as  previously  used.  The  reason 
commonly  given  for  this  hard  and  fast  rale 
was  that  one  could  not  be  allowed  by  subse- 
quent limitations  to  defeat  hts  own  grant. 
But  this  was  no  reason;  for  there  was  no 
grant  until  the  instrument  was  completed 
and  executed,  and  all  parts  of  the  instru- 
ment spoke  together.  Another  and  niort- 
plausible  reason  was  that  the  rule  conduf'ed 
to  certainty  and  security;  but  this  reason 
Is  no  better  than  the  other,  as  has  been  dem- 
onstrated in  the  construction  of  wills,  where 
the  expressed  Intention  of  the  testator  is  al- 
ways controlling,  and  where  technical  miee 
are  resorted  to  only  for'  the  aid  they  may 
give  In  arriving  at  sucb  intention,  and  where 
the  security  of  testators  in  the  disposition  of 
their  property  and  the  stability  of  testa- 
ments rests  upon  the  pre-eminent  rule  that 
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tbe  expressed  Intention  shall  govern.  We 
'first  consider  tbis  case  upon  the  assumption 
that  the  rules  of  the  common  law,  which 
conld  find  application  to  the  deed  In  question, 
remain  in  full  force  In  this  state. 

[4]  By  the  common  law  it  Is  not  the  word 
"heirs"  alone  which  malces  an  estate  of  In- 
heritance, but  the  word  "heirs"  accompanied 
with  a  pronoun  which  shows  its  application, 
for,  said  Littleton,  these  words  "his  heirs" 
only  make  an  estate  of  Inheritance.  Com- 
menting upon  this  passage  of  Littleton,  Coke 
says  "that  every  word  Is  worthy  of  observa- 
tion," and  that  If  a  man  grant  land  unto 
two  and  heirs,  omitting  the  pronoun,  the 
grantees  have  but  an  estate  for  life  on  ac- 
count of  the  uncertainty;  and  he  goes  on 
to  remark  that  while  it  is  said  that'  If  land 
be  granted  to  one  man  and  heirs,  omitting 
the  pronoun,  a  fee  simple  passes,  It  is,  never- 
theless, safe  to  follow  Littleton.  So  Coke 
gives  no  sanction  to  the  saying  that  in  the 
case  of  a  deed  to  one  the  word  "heirs,"  un- 
Hccompanled  by  a  pronoun  to  indicate  whose 
lieirs.  Is  sufficient  to  convey  a  fee  simple. 
Coke  did  not  care  to  give  currency  to  the 
doctrine  that  a  deed  to  one  and  "heirs"  with- 
out the  use  of  a  pronoun  would  convey  a  fee 
simple  by  saying  who  said  so,  but  he  doubt- 
less referred  to  what  Sergeant  Saunders, 
Edward,  not  Edmund,  had  recently  said  as 
counsel  In  the  case  of  Colthlrst  v.  Beujushin, 
1  Plowden,  21,  28.  For  the  Sergeant  had 
there  claimed  that  to  be  the  doctrine,  and  It 
came  to  be  unquestioned.  In  Shepard's 
Touchstone  It  is  said  that.  If  a  grant  be  made 
to  one  and  "heirs"  without  a  pronoun,  a  fee 
simple  passes,  but  that  if  a  grant  be  to 
two  and  "heirs,"  without  the  appropriate  pro- 
noun, an  estate  for  life  only  will  pass  for 
want  of  certainty  as  to  whose  heirs  are  In- 
tended. "Page  101.  The  same  law  Is  laid 
down  In  Coniyn's  Digest,  and  by  Cruise  In 
his  Digest  of  the  Law  of  Real  Property. 
Com.  Dig.  Estates,  A.  2;  4  Cruise  Dig. 
Greenl.  Ed.  tit.  32,  c.  22,  §  3,  b.  2,  p.  657. 

Here  the  grantor  struck  out  the  words 
"heirs  and  assigns"  wherever  they  occurred 
in  the  printed  form  used,  except  in  the  grant- 
ing clause;  and  there,  while  she  omitted  to 
strike  them  out,  apparently  from  oversight, 
they  do  not,  according  to  the  rule  of  the 
common  law  which  we  have  reviewed,  make 
the  grant  one  of  inheritance,  for  the  grant 
is  to  two,  and  no  pronoun  is  Inserted  before 
the  word  "heirs."  True,  the  two  grantees 
here  are  husband  and  wife,  considered  as  one 
person  at  common  law,  and  a  deed  to  tbeiu 
Jointly  created  a  peculiar  estate,  neither  a 
tenancy  In  common  nor  a  joint  tenancy,  but 
an  estate  by  entirety  such  that  each  was 
deemed  to  be  seised  of  the  whole  and  to  own 
the  whole.  Co.  litt.  187 ;  Corinth  v.  Emery, 
63  Vt.  506,  22  Att.  618,  25  Am.  St.  Rep.  780; 
lAlrd  T.  Perry,  74  Vt  454,  52  Atl.  1040,  58 
L.  R.  A.  340.  But  In  case  of  a  deed  to  hus- 
band and  wife  the  heritors  may  be  "their" 


heirs  or  "his"  heirs  or  "her"  heirs.  Davis 
V.  Davis,  30  Vt  440;  Litt  Tenures,  f{  285, 
26,  27,  28.  This  being  so,  if  these  refine- 
ments are  pursued,  It  might  well  be  claimed 
that  at  common  law  a  deed  to  husband  and 
wife  and  "heirs,"  without  more,  would  con- 
vey a  life  estate  only  for  want  of  certainty 
as  to  whose  heirs  were  Intended.  We  have 
not  observed  how  precisely  such  a  case  was 
treated,  if  It  was  treated,  and  we  have  made 
no  extensive  investigation  of  the  matter,  for 
we  do  not  find  It  necessary  to  rest  the  de- 
cision of  this  case  upon  the  curious  refine- 
ments of  feudal  law,  In  disregard  of  the 
actual  and  expressed  Intention  of  the  parties. 

[C]  Mention  is  made  in  argument  of  the 
fact  that  although  the  grantor  struck  out 
the  words  "heirs  and  assigns"  and  inserted 
the  words  "their  lifetime"  after  the  names 
of  the  grantees  In  the  habendum,  she  left 
standing  after  the  words  "to  them"  the 
words  "and  their  own  use,  benefit  and  be- 
hoof forever."  But  the  word  "forever"  was 
well  enough  allowed  to  stand,  for  It  may 
well  be  used  in  the  grant  of  an  estate  for 
life.  Practically  the  whole  law  which  we 
have  discussed  Is  condensed  into  a  few  lines 
by  Littleton,  where  he  says  in  his  concise 
manner:  "If  a  man  would  purchase  lands  or 
tenements  In  fee  simple,  it  behooveth  him  to 
have  these  words  In  his  purchase,  To  have 
and  to  hold  to  him  and  to  his  heirs;  for  these 
words  (his  heirs)  made  the  estate  of  inheri- 
tance. For  if  a  man  purchase  lands  by  these 
words.  To  have  and  to  hold  to  him  forever, 
or  by  these  words.  To  have  and  to  hold  to 
him  and  his  assigns  forever;  in  these  two 
cases  he  hath  but  an  estate  for  term  of  life, 
for  that  there  lack  these  words,  'his  heirs,' 
which  words  only  make  an  estate  of  inheri- 
tance in  all  feoffments  and  grants."  Litt 
Tenures,  {1.  It  is  worth  observing  that 
Littleton  makes  it  the  proper  ofllce  of  the 
habendum  to  define  the  quantity  of  the  estate 
granted,  and  this  long  was  its  proper  office, 
while  the  chief  office  of  the  premises  was 
to  describe  the  land;  and  so  it  came  about 
that  the  clause  describing  the  land  and  the 
land  described  are  both  spoken  of  as  "prem- 
ises." Nathaniel  Chlpman  considered  that 
many  of  the  rules  and  maxims  resulting  from 
the  system  of  feudal  tenures  were  "fall  of 
absurdity,"  and  were  not  operative  here; 
that  the  English  lawyers  and  judges  had 
been  "habituated  to  pursue  the  rights  of 
real  property  through  a  thousand  Intricate 
ambages  and  circuitous  labyrinths" ;  and 
that,  so  far  as  transfers  of  real  estate  are 
coucerned,  the  rules  of  the  common  law,  ap- 
plicable here,  are  few  and  simple.  His  lan- 
guage Is  general  in  character  and  is  found 
in  part  In  his  dissertation  on  the  statute 
adopting  the  common  law,  and  in  part  in 
his  dissertation  on  our  statute  of  conveyances 
in  Its  earlier  form.  N.  Chlpman,  Rep.  and 
Diss.  122-129,  145,  146. 

Pursuant  to  these  views,  the  Intention  of 
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the  parties  bas  prevailed  in  ttiis  state  in  the 
construction  of  deeds  unless  sucli  intention 
was  contrary  to  some  positive  law,  and  no 
rule  of  construction,  unless  statutory  in  char- 
acter, has  been  recognized  as  positive  law. 
Rules  of  construction  have  been  found  use- 
ful in  arriving  at  the  intention  expressed  in 
a  deed,  but  we  have  no  case  in  which  a 
mere  rule  of  construction  has  been  allowed 
to  override  the  intention  as  drawn  from  the 
deed  itself.  In  State  v.  Trasli,  6  Vt.  355.  27 
Am.  Dec.  554,  two  clauses  in  a  deed  were 
repugnant,  and  the  court  said:  "The  first 
clause  was  probably  introduced  as  mere 
words  of  form,  without  apprehending  their 
import,  and  is  clearly  repugnant  to  the  man- 
ifest intent  of  the  grantor.  We  have  no  dif- 
ficulty therefore  in  giving  effect  to  the  deed 
according  to  that  intent."  In  this  case  the 
broad  doctrine  was  stated  and  applied  that, 
"if  the  intent  of  the  parties  is  clearly  ascer- 
tained upon  the  face  of  the  deed,  courts  will 
give  it  effect;  and  those  parts  which  are  in- 
consistent and  repugnant  to  that  intent  will 
be  rejected."  This  case  was  decided  in  1834, 
during  what  the  late  Chief  Judge  Taft  call- 
ed "the  palmy  days  of  the  court,"  when  Wil- 
liams, Phelps,  Royce,  Collamer,  and  Mat- 
tocks were  the  judges,  and  the  euloglum 
-quoted,  which  is  acquiesced  in  by  every  one 
versed  in  the  Judicial  history  of  this  state, 
was  based  upon  what  Judge  Taft  denominat- 
ed "the  sound,  prompt,  wholesome,  and  ef- 
fective Justice  that  was  always  administered 
wherever  they  sat"  Mills  ▼.  Catlln,  22  Vt 
98,  is  an  illustration  and  application  of  the 
doctrine  that  in  construing  the  grant  In  a 
deed,  and  the  quantity  of  interest  thereby 
conveyed,  every  part  of  the  deed  may  and 
should  be  resorted  to  for  the  purpose  of  as- 
certaining the  tnteution.  The  language  of 
the  court  in  reference  to  the  deed  tiiere  un- 
der consideration  is  "this  deed  should  be 
construed  according  to  the  intention  of  the 
parties  as  manifested  by  the  entire  instru- 
ment";  and,  again,  the  conrt  say  that  the 
rule  "requires  the  construction  to  be  on  the 
entire  deed."  It  seems  to  have  been  recog- 
nized from  the  first  that  the  division  of  a 
deed  into  such  parts  as  the  premises,  the 
habendum,  and  the  tenendum  was  pretty 
much  a  matter  of  capitalization  and  punrtv 
atlon,  and  our  court  was  never  greatly  Im- 
pressed with  the  idea  that  it  is  of  vital  im- 
portance in  what  part  of  a  deed  the  inten- 
tion is  expressed  so  long  as  it  finds  some- 
where clear  and  adequate  expression.  In 
.Gqrham  v.  Daniels,  23  Vt  600,  it  was  held 
that  the  statute  of  uses  (27  Henry  VIII,  c. 
10)  has  never  been  adopted  in  this  state,  al- 
though English  statutes  of  Henry's  time,  and 
later  until  1760,  are  a  part  of  the  law  of 
this  state  so  far  as  they  are  applicable  to 
onr  situation  and  circumstances,  and  are  not 
Inconsistent  with  the  Constitution  or  with 
some  act  of  the  Legislature.  The  case  was 
twice    argued    and    the    conclusion    stated 


above  was  reached,  although  the  court  rec- 
ognized the  fact  that  the  statute  of  uses  was 
then  considered  in  force  in  most  of  the 
states,  and  although  Mr.  Justice  Thompson 
of  the  Supreme  Court  of  the  United  States, 
while  presiding  in  the  circuit  conrt  of  this 
state,  had  held  that  t(ie  statute  liad  al- 
ways been  In  force  in  this  state.  The  opin- 
ion in  Gorham  v.  Daniels  reviews  the  earl; 
history  of  the  state.  Indorses  the  views  of 
Judge  Chipman  already  adverted  to,  and 
lays  stress  upon  the  doctrine  tliat  while  the 
forms  and  words  of  deeds  derive  their  mean- 
ing and  operation  to  some  extent  from  .the 
common  law  as  modified  by  EJnglish  Statutes, 
our  system  of  conveyancing  was  Intended  to 
be  simple  and  capable  of  being  understood 
by  the  people  of  our  state  "without  this  ne- 
cessity of  resorting  to  the  study  of  the  sub- 
ject in  other  quarters." 

In  Blake  and  Wife  v.  Stone,  27  Vt  475, 
questions  arose  upon  the  construction  of  the 
deed  of  Benjamin  Burt  and  In  this  court  in 
considering  whether  or  not  his  grantee,  Leon- 
ard Burt,  took  a  life  estate  simply.  Chief 
Justice  Redfield  said:  "There  can  be  no 
doubt  we  think  that  such  was  the  intention 
of  the  original  grantor,  Benjamin  Burt  And 
as  we  have  a  statutory  system  of  convey- 
ances or  transmission  of  the  title  of  real  es- 
tate, wherein  we  have  more  or  less  explicit- 
ly departed  from  many  of  the  common-lav 
provisions  upon  the  subject  it  deserves  seri- 
ous consideration  in  my  judgment  whetlier 
we  should  make  any  distinction  between  a 
covenant  to  convey  a  wUl  or  devise,  and  s 
deed,  in  regard  to  the  indispensable  necessity 
of  the  use  of  the  word  heirs  to  create  a  fee 
simple  or  fee  tail,  or  whether  that  word  is 
always  to  be  regarded  as  one  of  limitation 
and  never  of  purchase,  in  a  deed,  without 
reference  to  the  clearly  expressed  Intention 
of  the  parties.  The  question  as  it  aftecti 
deeds  will  probably  ultimately  settle  down 
upon  the  same  basis  it  bas  at  common  law 
in  regard  to  covenants  and  devises  as  one  of 
intention  merely."  In  Smith  v.  Hastings,  29 
Vt.  240,  it  was  considered  by  a  onanimons 
court  the  opinion  being  delivered  by  Chief 
Justice  Redfield,  that  the  decision  in  Blake 
V.  Stone  left  the  rule  In  Shelly's  Case  with- 
out force  as  a  positive  rule  of  law  and  recog- 
nized it  as  merely  a  rule  of  construction, 
for  such  aid  as  It  might  fumlah  In  arriving 
at  the  Intention  of  the  parties  as  gathered 
from  the  whole  deed ;  and  In  Smith  t.  Hast- 
ings the  rule  in  Shelly's  Case  was  overborne 
in  the  decision,  and  it  was  declared  that 
"as  our  system  of  conveyancing  1b  statutory, 
there  is  no  necessity  and  no  reason  in  adopt- 
ing any  rule  of  construction  which  will  tend 
to  carry'us  one  side  of  the  true  purpose  and 
intention  of  the  Instrument"  By  the  over- 
whelming weight  of  common-law  authority, 
the  rule  in  Shelly's  Case  was  a  positive  rale 
of  law  not  intended  to  effectuate  the  inten- 
tion of  the  parties  to  a  deed,  but  rather  to 


Digitized  by  LjOOQ IC 


Vt) 


JOHNSON  V.  BARDEN 


755 


defeat  snch  intention  in  fnrthernuce  of  the 
feudal  policy.  In  this  country  it  was  gener- 
ally received  and  adopted.  For  a  concise 
statement  of  It  and  of  the  Jealousy  with 
which  It  was  guarded  as  an  imperative  rule 
of  law,  there  is  nothing  better  than  the  pag- 
es devoted  to  it  by  Chancellor  Kent,  who, 
writing  after  the  rule  was  abolished  by  the 
Legislature  of  New  Tork,  said  that  what  he 
had  written  on  the  subject  was  to  be  consid- 
ered, so  far  as  his  native  state  was  con- 
cerned, as  "an  humble  monument  to  the 
memory  of  departed  learning."  4  Kent's 
Com.  214-233.  In  refusing  to  recognize  the 
rule  in  Shelly's  Case  as  positive  law  in  this 
state,  oar  court  took  a  step  which  emphati- 
cally demonstrated  that  mere  technicalities 
have  here  a  very  limited  application  in  the 
construction  of  deeds. 

In  Flagg  V.  Eames,  40  Vt.  16,  94  Am.  Dec. 
363,  a  deed  was  construed  in  accordance 
with  the  manifest  intent  shown  by  the  grant- 
ing clause  taken  as  a  whole,  and  in  accord- 
ance with  the  intent  shown  by  the  entire 
deed  taken  together,  and  this  the  court  spe- 
cifically said.  Rules  of  construction  are  stat- 
ed, but  it  is  there  said,  and  the  saying  is 
applicable  here:  "It  is  quite  apparent  that 
the  deed  was  very  anskillfully  drawn,  and 
that  the  words,  or  terms,  used  by  the  scriv- 
ener which  import  a  conveyance  of  an  estate 
In  fee  simple  were  Introduced  into  the  deed 
as  mere  words  of  form,  without  the  slightest 
apprehension  of  their  legal  meaning  or  ef- 
fect ;  and  they  are  clearly  repugnant  to  the 
general  intent  and  purpose  apparent  on  the 
face  of  the  deed."  The  court  did  not  in  fact 
determine  tlie  case  by  any  technical  rule,  for 
they  say  that  their  conclusion  Is  reached 
whether  they  regard  the  premises  of  the 
deed  alone  or  whether  they  "take  every  part 
of  the  deed  into  consideration  in  seeking  to 
ascertain  its  object  and  general  intent" ;  and 
they  state  the  rule  that,  "when  the  manifest 
intent  of  the  deed  appears,  the  words  which 
are  repugnant  to  It  are  to  he  rejected." 
This  case  is  relied  on  by  the  plaintiffs  and 
by  the  defendants.  But  since  the  manifest 
intention  of  the  deed  taken  as  a  whole  coin- 
cided with  the  manifest  intention  of  the 
granting  clause,  and  was  given  effect,  the  de- 
cision itself  has  little  or  no  t>earlng  either 
wiiy  upon  the  question  now  under  considera- 
tion. 

In  Collins  V.  LaveUe,  44  Vt  231,  there 
was  tinder  consideration  a  deed  which  in  the 
granting  part  was  a  warranty  deed  in  the 
usual  form.  But  the  grant  of  a  fee  simple 
was  defeated  by  a  proviso  written  above  the 
signature  to  the  deed  which  made  the  inten- 
tion of  the  parties  clear,  and  the  court  con- 
sidered that  it  had  nothing  to  do  but  to 
educe  "the  Just  result  as  between  the  par- 
ties." In  Gilkey  v.  Shepard,  61  Vt  646,  it 
was  said  by  this  court  that  the  "feudal  sys- 
tem Ingrafted  upon  the  common  law  of  Eng- 
land a  construction  of  deeds  and  convey- 
ances of  real  estate  that  overruled  the  in- 


tention of  the  parties,  and  in  many  cases 
worked  great  injustice."  Reference  is  made 
to  the  fact  that  the  rule  in  Shelly's  Case  has 
never  been  followed  in  this  state,  and  it  is 
declared  that  the  rule  in  this  state  is  that 
"deeds,  like  other  Instruments,  should  be  so 
construed  as  to  give  effect  to  and  carry  out 
the  intention  of  the  parties."  This  rule  was 
not  only  declared,  but  was  acted  upon,  in 
the  decision  of  the  case,  which  involved  the 
construction  of  a  deed  given  in  1833  by 
Judge  Asa  Aikens.  This  excellent  lawyer^ 
drawing  his  deed  within  a  few  months  of  the 
time  when  the  decision  in  State  v.  Trask, 
already  referred  to,  was  rendered,  seemed 
to  have  had  a  well-grounded  confidence  that 
his  expressed  Intention  would  not  be  de- 
feated by  a  process  which  Bentham  likened' 
to  forgery,  but  which  we  wiU  call  simply 
the  misapplication  of  rules  of  construction^ 
In  Robinson  v.  Railroad  Co.,  59  Vt.  426,  10 
Atl.  522,  there  was  an  inconsistency  in  the 
granting  clause  of  a  deed,  and  a  clause  fol- 
lowing the  description  which  limited  what 
had  gone  before,  and  the  later  clause  was 
given  effect  because  to  do  so  seemed  to  be 
in  accordance  with  the  manifest  intent  of 
the  parties.  Reference  was  made  to  the 
fact  that  in  the  conveyance  a  printed  blank 
was  used,  and  that  the  limiting  clause  was 
written  in  where  it  was  because  of  a  con- 
venient blank  space  in  the  printed  form,  a 
fact  of  striking  significance  here. 

The  principles  which  in  this  state  govern 
the  construction  of  deeds  have  been  fully 
and  thoroughly  considered  in  the  recent  case 
of  De  Goosh  V.  Baldwin  &  Russ,  85  Vt.  — , 
82  Atl.  182.  The  minor  rules  of  construc- 
tion are  there  given  their  due  weight,  but 
the  doctrine  is  reasserted  and  put  beyond 
question  that  the  intention  of  the  parties  to 
a  deed  as  gathered  from  the  whole  instru- 
ment must  govern,  and  that  this  rule  is  as 
applicable  to  deeds  as  to  other  written  in- 
struments. This  rule,  and  no  other,  affords 
security  and  certainty  in  business  transac- 
tions, whether  or  not  they  relate  to  real 
estate  in  whole  or  in  part.  McLean  v.  Wind- 
ham Light  &  Lumber  Co.,   85  Vt.  ,  81 

AtL  613. 

[(]  In  this  state  the  rule  invoked  by  the 
defendant  is  a  rule  of  construction  merely 
and  not  a  rule  of  positive  law,  and,  like  the 
rule  in  Shelly's  Case,  it  must  yield  to  the 
master  rule  that  the  intention  of  the  par- 
ties as  drawn  from  the  whole  deed  must 
govern.  We  have  no  case  in  which  the  clear- 
ly expressed  Intention  of  the  parties  to  a 
deed  has  been  defeated  by  treating  a  rule  of 
construction  as  a  positive  rule  of  law.  The 
positive  laws,  which  in  this  state  may  de- 
feat the  clearly  expressed  Intention  of  the 
parties  to  a  deed,  are  illustrated  by  the  stat- 
ute as  to  preventing  the  entailing  of  estates. 
Minor  rules  of  construction  are  of  great 
value,  since  there  are  many  cases  where  the 
intention  of  tlie  parties  to  a  deed  can  only 
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be  conjectured,  and  since  In  such  cases  cer- 
tainty requires  that  resort  be  had  to  techni- 
cal rules  of  construction,  like  the  rule  that 
the  words  of  a  grant  are  to  be  construed 
more  strictly  against  the  grantor.  Huntley 
T.  Houghton,  85  Vt. ,  81  Atl.  452. 

[7]  The  meaning  of  deeds  la  not  left  to 
conjecture,  for,  where  the  meaning  is  un- 
certain, resort  must  be  had  to  well-settled 
but  subordinate  rules  of  construction,  to 
be  treated  as  such,  and  not  as  rules  of  posi- 
tive law.  i?ee  the  cases  already  cited,  and 
see,  also,  Smith  v.  Pollard,  19  Vt.  272; 
Adams  v.  Dunklee,  19  Vt  382;  Congregation- 
al Society  V.  Stark,  34  Vt.  243 ;  Chapman  v. 
Longworth,  71  Vt  228,  44  Atl.  352;  Dearltt 
V.  Washington  County,  75  Vt  156,  53  Atl. 
563.  The  doctrine  in  this  state  was  from 
the  first  applied  so  deliberately  and  with 
such  conscious  departure  from  technicalities 
that  it  Is  unprofitable  to  consider  Just  how 
fully  It  is  recognized  in  other  states  in 
consequence  either  of  Judicial  decisions  or  of 
legislation.  But  the  doctrine  held  in  this 
state  now  widely  prevails,  as  may  be  seen 
from  the  notes  to  the  following  selected 
cases:  Port  v.  Weil,  115  N.  T.  361,  22  N. 
E.  145,  5  L.  B.  A.  422,  12  Am.  St  Rep.  809, 
and  Triplett  v.  Williams,  149  N.  C.  396,  63 
S.  E.  79,  24  L.  R.  A.  (N.  S.)  514.  The  same 
may  be  seen  from  an  examination  of  Devlin 
on  Deeds  (1911)  il  836,  836A,  837,  840. 

The  defendants  had  only  a  life  estate  in 
the  premises  in  question,  and  at  tiie  time  the 
injunction  In  this  case  was  served  bad  been 
and  were  cutting  timber  from  the  premises 
for  sale.  It  was  not  their  purpose  to  cut 
any  more  timber  at  that  time,  but  they 
claimed  the  right  to  cut  and  sell  all  the 
timber,  and  threatened  to  do  so.  The  timber 
that  was  being  cut  and  that  had  been  cut, 
was  small  pine  from  eight  to  twelve  Inches 
In  diameter  at  the  stump.  The  court  found 
that  the  timber  was  cut  for  sale  to  obtain 
money  to  pay  taxes,  and  for  general  family 
purpose,  and  not  for  estovers. 

The  court  adjudged  and  decreed  that  the 
cutting  of  timber  to  the  extent  of  2,952  feet 
worth,  as  the  court  found,  $29.52,  con- 
stituted waste,  and  enjoined  the  defendants 
from  the  further  cutting  of  timber  for  sale 
and  from  committing  further  waste,  and  de- 
creed that  they  pay  to  the  orators  the  sum 
of  $29.52,  with  costs.  On  the  assumption 
that  the  defendants  are  life  tenants,  they 
claim  that  what  they  did,  did  not  amount  to 
waste,  and  that  the  orators  were  not  en- 
titled to  an  injunction  or  to  damages.  Some 
subordinate  facts  are  referred  to  in  suit- 
port  of  these  claims,  but  no  one  of  them  is 
controlling  as  matter  of  law,  and  there  Is 
no  reason  to  suppose  that  they  were  not 
given  due  weight  by  the  court  of  chancery. 

For  the  reasons  already  stated,  the  decree 
is  atllrmed,  and  the  cause  is  remanded.  All 
concur. 


DUGGAN  T.  HBAPHT. 

(Supreme  Court  of  Vermont     Washinffton. 
May  13,  1912.) 

1.  Master  and  Servant  (|  286*)— Acxions 
FOB  Injuries— EviDESCB—StrmciENC'S'. 

In  an  employe's  action  for  injuries  cansed 
by  ^  her  hand  being  drawn  into  the  mangle 
which  she  was  operating,  evidence  on  the  ques- 
tion whether  the  employer  was  negligent  in 
not  having  a  guard  rail  on  the  machine  held  to 
present  a  qnestion  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  i%  1001,  1006.  1008.  1010- 
1015,  1017-1033,  1036-1042,  1044,  1046-1C60; 
Dec.  Dig.  i  280.*] 

2.  Maettes  and  Servant  (fj  101,  102*)— Lia- 
BiLiTY  FOB  Injubies— Defective  Machix- 

EBY. 

An  employer  is  bound  to  furnish  an  em- 
ploye with  machinery  and  appliances  reason- 
ably safe  with  reference  to  the  character  of 
the  employment. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Si  135,  171,  174.  178-184. 
192;    Dec.  Dig.  Sf  101,  102.*] 

3.  Master  and  Sebvant  (§  217*)— LiABiurrr 
FOB  Injuries— Assumption  of  Risk. 

The  risk  of  an  injury  from  an  employer's 
negligence  in  failing  to  equip  a  mangle  with  a 
guard  rail  was  not  assumed  by  an  employe 
who  knew  nothing  of  any  such  an  appliance 
as  a  guard  rail,  since  knowledge  or  imputed 
knowledge  of  tlie  dangerous  character  of  a 
machine  does  not  charge  the  employe  with  the 
assumption  of  an  extraordinary  risk,  unless 
she  knows  or  must  be  taken  to  know  that  aach 
risk  is  not  an  ordinary  one. 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  574-600;    Dec  Dig.  | 

4.  Master  and  Sebvant  (|  204*)— Liabiutt 
fob  Injuries— Assumption  of  Risk. 

An  employ^  does  not  assume  a  risk  re- 
sulting from  his  employer's  neglect  of  a  du^ 
imposed  by  statute  in  the  exercise  of  the  police 
power,  Irrespective  of  his  knowledge. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {§  544-546;  Dec.  Dig.  1 
204.»] 

5.  Master  and  Servant  (8  236»)— LiABiLm 
fob  Injuries— Contbibutobt  NEOUGENrE. 

Although  an  employfi  did  not  assume  the 
risk  of  an  injury  from  the  employer's  negli- 
gence in  failing  to  have  the  mangle,  which  she 
was  operating,  equipped  with  a  guard  rail,  she 
was  nevertheless  bound  to  exercise  the  care 
and  prudence  of  a  careful  and  prudent  person 
in  the  situation  with  reference  to  existing  and 
obvious  dangers,  however  caused. 

[Ed.  Note— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §|  681,  723-742;  Dec  Dig. 
§236.»] 

6.  Neglioence     (I     122»)  —  Contbibutobt 
Negligence— Burden. 

In  an  action  for  negligence,  the  harden  is 
on  plaintiff  to  show  freedom  from  contribntory 
negligence;  but  there  need  not  be  evidence 
distinctly  directed  to  that  negative  proposition. 
[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  {{  221-223,  229-234;  Dec  Dig.  I 
122.*] 

7.  Master  and  Servant  (|  270*)— AcnoNs 

FOR  Injubies— Evidence— Admissibiutt. 
Where  an  employer  denied  that  he  knew 
that  a  guard  rail  belonged  on  the  mangle  which 
caused  the  injury  sued  for,  the  testimony  of  a 
witness  that  she  took  the  guard  rail  off  the 
machine,  and  that  after  defendant  became  the 
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owner  of  the  lanndtr  she  told  his  snperintend- 
ent  about  the  guard  rail,  was  competent. 

TEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  913-927,  932;  Dec  Dig. 
$   270.»] 

8.  Appeal   and   Ebbor    (i   '232*)— Re  view— 
Kesebvation  or  Gboitnds  of  Keview. 

Where  an  objection  below,  that  a  witness 
was  not  qualified  as  an  expert,  is  abandoned 
on  appeal,  and  an  objection  not  made  below 
is  nr^ed,  that  the  matter  about  which  he  was 
examined  was  not  a  proper  subject  of  expert 
testimony,  neither  objection  will  be  considered. 
[Ed.  Note. — For  other  cases,  see  Apoeal  and 
!:rror.  Cent.  Dig.  S!  1351,  1368,  1430,  1431. 
Dec  Dig.  i  232.*] 

9.  ApPEAt   AND   Error    (|   278*)— Review- 
Exceptions — SurriciENCY. 

A  general  exception  to  the  refusal  of  the 
court  to  charge  each  and  every  request  by  de- 
fendant and  to  the  charge  given  in  respect  to 
each  and  every  request  is  Insufficient  to  present 
the  requested  instructions  for  review,  where 
some  were  given  and  some  were  properly  de- 
nied. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  J|  1590,  1606,  1620-1623, 
1625-1630,   1764;    Dec  Dig.   t  273.*] 

10.  Tbiai,  ({  260*)- AcnoNB  fob  Injttries— 
iNSTBUcnons. 

In  an  employe's  action  for  injuries  caused 
by  a  defective  machine,  where  the  court  charg- 
ed that  plaintiff  could  not  recover  on  account 
of  known  and  obvious  dangers,  that  she  was 
bound  to  take  notice  of  the  machine  as  it  was, 
to  see  what  a  prudent  person  would  see,  and 
to'  know  what  was  obvious,  the  refusal  Of  an 
instruction  that  the  employer  was  not  required 
to  give  her  special  Instructions,  unless  there 
was  some  concealed  danger  about  the  machine, 
was  proper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  651-659;   Dec  Dig.  {  260.*] 

11.  Appeal  and  Ebbob   (J  1078*)— BEiEr&- 

SPEClyiOATION  OF  Ebbobs. 

Exceptions  shown  by  the  transcript  or 
bill  of  exceptions,  but  not  relied  upon  by  the 
appellant  in  his  brief,  will  not  be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  4256-4261;  Dec.  Dig.  S 
107&*] 

Powers,  3,,  dissenting. 

Exceptlona  from  Washington  Count? 
Court;    Fred  M.  Butler,  Judge. 

Action  by  Abbie  Duggan  against  Thomas 
J.  Beaphy.  Judgment  for  plaintiff,  and  de- 
fendant brings  exceptions.  Judgment  af- 
flnued. 

Argued  before  ROWELIi,  C.  J.,  and  MUN- 
SON,  WATSON,  HASELTON,  and  POW- 
ERS, JJ. 

W.  N.  Therianlt,  Lord  ft  Carleton,  and  V. 
L.  Laird,  for  plaintiff.  Senter  &  Senter  and 
H.  0.  Sburtleff,  for  defendant 

HASELTON,  J.  The  plaintiff  worked  for 
tbe  defendant  in  .the  laundry  of  his  hotel, 
and  received  an  Injory  tty  liavlng  her  band 
drawn  into  a  power  mangle  while  she  was 
operating  It  The  action  is  case  for  negli- 
gence. The  cause  was  tried  by  jury.  Ver- 
dict and  judgment  were  for  tbe  plaintiff. 
The  defendant  excepted. 

[1]  Tbe  mangle  in  question,  as  tbe  testi- 


mony toided  to  show  it.  Is  as  follows: 
There  Is  an  iron  steam  chest  6  feet  high  and 
10  inches  long  resting  on  framework.  The 
upper  surface  of  this  chest  Is  concave,  and  a 
large  cylinder,  20  inches  in  diameter  and  of 
the  same  length  as  tbe  chest,  and  wrapped 
with  felt  and  covered  with  canvas,  is  so  fixed 
above  tbe  chest  that  It  fits  into  tbe  npper 
concave  surface  of  tbe  chest  The  chest 
surrounds  the  lower  half  of  tbe  cylinder, 
and  tbe  two  are  in  close  contact,  except  titat 
wben  tbe  machine  is  in  operation  tbe  chest 
recedes  from  the  cylinder  at>out  one-fourth 
of  an  inch  on  tbe  receiving  side.  At  tbe  up- 
per edge  of  tbe  chest,  and  on  tbe  side  at 
which  the  operator  of  tbe  macliine  stands, 
and  of  tbe  same  length  as  tbe  chest,  is  a 
brass  cylinder  4  inches  in  diameter,  called 
an  "apron."  Tbe  top  of  tbe  apron  is  about  3 
feet  and  4  inches  from  tbe  floor,  and  tbe  top 
of  tbe  revolving  cyUnder  Is  about  2  inches 
higher.  Tbe  machine  Is  run  by  water  power, 
and  wben  It  Is  in  use  tbe  steam  chest  is  full 
of  steam  and  is  very  hot  Tbe  apron  is  sta- 
tionary and  is  from,  half  an  Inch  to  three- 
fourths  of  an  Inch  from  the  cylinder,  and  as 
the  latter  revolves.  In  the  operation  of  the 
machine,  the  stuff  to  be  ironed  Is  fed  over 
tbe  apron.  It  is  the  duty  of  the  opemtor 
to  spread  tbe  stuff  to  be  ironed  over  tbe 
apron  and  push  it  over  and  downward  until 
it  is  caught  by  the  machinery  described, 
when  it  Is  drawn  on  and  Ironed.  The  exact 
line  of  contact  between  the  cylinder  and  the 
steam  chest  cannot  be  seen  by  the  operator 
on  account  of  tbe  position  of  the  apron,  but 
the  point  of  contact  at  either  end  of  tbe  ma- 
chine can  be  seen  from  tbe  corresponding 
end.  The  cylinder  revolves  slowly,  making 
from  three  to  five  revolutions  a  minute.  The 
way  In  which  the  revolutions  are  regulated 
was  explained  without  objection  by  an  ex- 
pert who  bad  examined  this  machine  and 
was  familiar  with  mangles  of  the  make  of 
that  In  question.  He  said:  "There  are  four- 
inch  pulleys  running  approximately  about 
100  revolutions.  On  the  end  of  those  pulleys 
are  what  is  called  a  pinion-gear,  about  4 
inches  in  diameter,  that  runs  into  another 
gear  about  20  inches,  and  a  return  on  tbe 
same.  There  is  another  four-inch  pinion-gear 
running  into  a  gear  on  the  roll,  bringing  the 
thing  down  to  about  20  to  one  from  the  orig- 
inal start  of  tbe  power ;  in  other  words,  re- 
ducing It  approximately  from  tbe  100  revolu- 
tions down  to  approximately  about  5  revolu- 
tions of  the  roll  a  minute."  He  explained, 
also,  without  objection,  that  the  steam  chest 
was  pressed  up  against  the  roll  by  springs 
underneath  regulated  by  a  screw. 

The  machine  in  question  was  one  of  the 
Poland  Company's  manufacture,  and  the  evi- 
dence tended  to  show  that  machines  of  this 
make  are  ordinarily  equipped  with  guard 
rails,  and  that  this  machine  had  been  equip- 
ped with  a  guard  rail  which  fitted  into  small 
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sockets,  and  that  when  the  guard  rail  was  in 
place  It  was  about  half  an  inch  above  the 
apron  over  which  the  material  to  be  ironed 
was  to  be  placed,  and  that  its  purpose  was 
to  keep  the  hands  of  an  operator  from  being 
drawn  in  where  they  would  be  injured,  and 
that  without  a  guard  rail  the  machine  was 
not  a  safe  appliance  for  mangling.  The  ma- 
chine was  bought  by  the  defendant  6f  a 
former  owner  of  the  hotel,  and  the  guard 
rail,  which  had  been  removed  under  the  for- 
mer ownership,  had  not  been  in  place  after 
the  purchase  np  to  the  time  of  the  Injury  to 
the  plaintur. 

The  plaintift  was  a  woman  about  43  years 
of  age,  who  had  been  In  this  country  about 
15  years.  During  the  greater  part  of  that 
time  she  had  done  chamber  work.  The  mat- 
ter of  her  experience  with  a  mangle  was 
very  ftilly  gone  into  in  evidence.  What  ap- 
peared in  that  regard  was  that,  before  she 
entered  the  employ  of  the  defendant,  she 
had  worked  more  or  less  at  laundering  with 
a  small  mangle  turned  by  hand.  For  a  few 
months  before  the  accident  she  had  worked 
for  the  defendant  in  his  laundry.  Her  work 
there  was  upon  the  washing  machine  and,  as 
she  testified,  as  an  all-around  helper.  Mrs. 
Heaphy,  who  superintended  the  laundry,  and 
who  hired  the  plaintiff,  testified  that  it  was 
no  part  of  the  plaintiff's  work  to  operate  the 
mangle.  The  plaintiff  testified  that  she  had 
on  a  few  occasions  run  articles  through  the 
mangle  when  Mrs.  Cashen,  the  head  laun- 
dress and  mangle  operator,  was  at  her  side. 
But  the  tendency  of  all  the  testimony  was  to 
show  that  the  plaintiff  could  have  done  very 
little  of  this  work,  for  Mrs.  Heaphy,  who 
had  charge  of  the  laundry  testified  that  she 
was  there  a  good  deal,  and  that  she  never 
saw  the  plaintiff  working  on  the  mangle. 
And  Mr.  Heaphy,  who,  as  the  testimony 
tended  to  show,  was  frequently  in  the  laun- 
dry, testified  that  he  never  saw  the  plaintiff 
at  work  on  the  mangle. 

The  accident  happened  while  the  defend- 
ant and  his  wife  were  away  on  a  visit,  and 
while  Mrs.  Cashen,  the  head  laundress,  was 
on  a  short  vacation;  and  the  claim  of  the 
defendant  was,  and  his  evidence  tended  to 
show,  that  the  plaintiff  at  the  time  of  the 
accident  was  at  work  upon  the  mangle  in 
disregard  of  Instructions  that  it  should  not 
be  operated  in  the  interval  referred  to;  lia- 
bility of  an  accident  being,  as  the  defendant 
testified,  one  reason  for  the  instructions.  On 
the  contrary,  the  plaintiff  testified  that  she 
was  asked  by  Mrs.  Heaphy  to  do  the  mang- 
ling of  the  pieces,  except  the  tablecloths, 
during  the  visit  and  vacation  referred  to. 
Here  was  a  sharp  contradiction  in  the  evi- 
dence, and  in  considering,  as  we  are  about 
to  do,  whether  or  not  the  court  erred  in  not 
directing  a  verdict  for  the  defendant,  we  are 
bound  to  view  the  evidence  in  the  light  most 
favorable  to  the  plaintiff. 

At  the  close  of  the  evidence,  the  defendant 


moved,  on  various  grounds,  that  a  verdict 
be  directed  in  his  favor.  One  of  the  grounds, 
stated  in  various  ways,  was  that  the  evi- 
dence did  not  tend  to  show  negligence  on  tbe 
part  of  the  defendant 

[2]  The  defendant  was  bound  to  furnish 
the  plaintiff  with  reasonably  safe  machinery 
and  appliances,  reference  being  had  to  the 
character  of  the  employment,  and  we  think 
there  was  evidence  fairly  tending  to  show- 
that  the  defendant  was  negligent  in  respect 
to  providing  for  use  this  kind  of  a  mangle 
vrlthout  the  guard  raU  provided  for  and  or- 
dinarily used  upon  It;  and  so  the  question  of 
negligence  on  the  part  of  the  defendant  was 
for  the  Jury.  Geno  v.  Falls  River  Paper 
Co.,  68  Vt.  668,  35  Atl.  475 ;  Morrlsette  v. 
Canadian  Pacific  Railway  Co.,  74  Vt  232, 
52  Atl.  520;  McDuffey's  Adm'x  v.  Boston  & 
Maine  R.  Co.,  81  Vt  52,  e&  Atl.  124,  130  Am. 
St  Rep.  1019;  VaUlancourt  v.  Grand  Trunk 
Ry.  Co.,  82  Vt  416,  74  Atl.  99 ;  Marshall  v. 
Dalton  Paper  Mills,  82  Vt  489,  74  AU.  108. 
24  L.  R.  A.  (N.  S.)  128. 

A  second  ground  of  the  motion,  stated  tn 
different  ways,  was  that  the  plaintllf  as- 
sumed all  the  risks  which  she  encountered. 

[3]  If  the  absence  of  the  guard  rail  con- 
stituted a  defect  or  imperfection  in  the  ma- 
chinery due  to  tbe  master's  negligence,  and 
It  was  for  tbe  Jury  to  say  whether  or  not 
it  did,  the  plaintiff  cannot  be  said,  as  mat- 
ter of  law,  to  have  assumed  the  risk  of  work- 
ing with  such  defective  machinery,  for,  ac- 
cording to  Che  tendency  of  the  evidence,  she 
knew  nothing  of  such  an  appliance  as  a 
guard  rail.  The  law  did  not  impose  upon 
her  the  duty  of  becoming  an  inventor,  and 
of  determining  that  such  a  machine  should 
have  a  guard  rail,  and  did  not  hold  her  to 
have  assumed  the  risk  consequent  upon  the 
lack  of  an  appliance  which  she  knew  nothing 
about.  The  claimed  duty  of  Invention  on  tbe 
part  of  an  employer  Was  effectually  disposed 
of  in  Farrlngton  v.  Rutland  Railroad,  72 
Vt  24,  47  Atl.  171,  and  It  needs  no  discus- 
sion to  show  that  such  dut^  does  not  exist 
on  tbe  part  of  an  employe. 

There  can  be  no  assumption  of  risks  due 
to  a  master's  negligence  In  providing  dtfec- 
tlve  machinery,  unless  the  servant  knows, 
or  must  be  taken  to  know,  both  of  tbe  de- 
fect and  of  the  danger  attending  it.  Tbe 
doctrine  is  thus  stated  in  Skinner  v.  C.  V.  R. 
Co.,  73  Vt  336,  340,  50  Atl.  1099,  1100,  where 
it  is  said:  "If  a  servant,  knowing  that  the 
master  has  neglected  his  duty  and  that  he 
Is  thereby  subject  to  dangers  not  incident 
to  the  employment  continues  in  the  service, 
the  increased  danger  becomes  an  incident 
of  the  service  which  he  assumes,  and,  for 
an  injury  resulting  therefrom,  the  master 
is  not  liable."  This  passage  is,  without 
change  but  with  due  credit,  incorporated  into 
the  text  of  tbe  third  edition  of  Cooley  on 
Torts,  and  Is  given  as  a  correct  statement  of 
the  law  on  the  point  under  consideration. 
Cooley,  Torts,  1046. 
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That  a  servant  does  not  assume  the  risk 
of  encountering  dangers  cansed  by  the  mas- 
ter's negligence  unless  he  knows,  or  must  be 
taken  to  know,  that  such  dangers  result  from 
defective  conditions,  Is  the  clearly  expressed 
doctrine  of  the  still  earlier  case  of  Sever- 
ance V.  New  England  Talc  Co.,  72  Vt.  181, 
47  Atl.  833.  There  an  employ^  was  Injured 
because  the  wall  of  an  excavation  had  not 
been  left  in  a  reasonably  safe  condition.  The 
court  said:  "There  was  no  special  assump- 
tion of  this  risk,  for  it  does  not  appear  that 
the  plaintiff  knew  that  the  wall  had  been 
left  In  an  unnecessarily  dangerous  condition." 

In  Johnson  v.  Boston  &  Maine  Railroad,  78 
Vt.  344,  347,  62  Atl.  1021,  1022  (4  L.  E.  A. 
[X.  S.]  869),  this  court  8(ild :  "So  it  Is  that 
a  servant,  when.  In  the  course  of  his  em- 
ployment, a  spedal  and  obvious  risk  Is  pre- 
sented to  him — one  not  ordinarily  incident 
to  tbe  business — ^may,  as  a  rule,  decline  to 
accept  it;  but,  if  he  choose  to  encounter  It, 
be  assumes  It"  But  a  special  risk  is  not 
"presented  to  blm"  when  it  appears  In  tbe 
guise  of  an  ordinary  risk,  and  he  does  not 
"choose  to  encounter"  such  a  risk  unless  he 
knows  its  nature. 

In  Williams  v.  Norton  Bros.,  81  Vt  1,  8, 
69  Atl.  146,  148,  It  is  said  of  the  plaintiff: 
"Whether  he  had  an  opportunity  to  see  de- 
fects or  was  chargeable  with  knowledge  of 
them  were  questions  of  facts  for  the  jury 
to  determine  upon  all  the  evidence."  And 
Severance  v.  New  England  Talc  Co.,  72  Vt 
181,  47  Atl.  833,  is  referred  to. 

In  ValUanconrt  v.  Orand  Trunk  R.  Co., 
82  Vt.  416,  74  Atl.  99,  a  case  much  in  point 
it  was  held  that  such  knowledge  of  danger- 
ous conditions  as  was  admitted  was,  on  the 
question  of  the  assumption  of  risk,  immateri- 
al, "in  the  absence  of  actual  or  imputed 
knowledge  of  tbe  defect  which  caused  the 
accident  and  a  comprehension  of  the  danger 
attending  it" 

Tbe  doctrine  that  in  order  to  the  voluntary 
assumption  of  an  extraordinary  risk  one 
must  know  not  only  of  tbe  dangers  he  Is  en- 
countering, but  also  that  he  is  encountering 
risks  due  to  defects  or  imperfections,  runs 
through  the  case  of  Marshall  v.  Dalton  Paper 
MlUa,  82  Vt  489,  74  Atl.  108,  24  L.  R.  A.  (N. 
S.)  12&  For  the  claim  is  there  combated 
that  the  plaintiff  therein  knew,  or  ought  to 
have  known,  that  the  defendant  bad  neglect- 
ed its  duty. 

That  knowledge,  actual  or  imputed,  of  a 
defect  or  imperfection,  and  not  merely  of  a 
dangerous  condition,  is  essential  to  the  as- 
sumption by  an  employ^  of  the  risk  thereb'y 
caused,  is  the  doctrine  of  Miner  v.  Franklin 
County  Telephone  Co.,  83  Vt  811,  76  Aa 
653,  26  L.  R.  A.  (N.  S.)  1195. 

Of  course,  It  Is  often  the  case  that  knowl- 
edge of  a  danger,  which  exists  in  consequence 
of  a  defect  carries  with  it  knowledge  that 
the  danger  Is  due  to  such  defect  and  so  it 
has  not  been  found  necessary  in  every  case 
to  state  tbe  whole  law  of  the  subject,  but 


tbe  rule  herein  stated  Is  not  quesUoned  in 
this  state.  A  servant  Is  not  required,  for 
the  protection  of  bis  rights,  to  qualify  him- 
self to  pass  upon  the  sufficiency  of  the  ma- 
chinery furnished  him  for  use,  nor  upon  the 
methods  by  which  his  master  conducts  his 
business,  but  may  assume  that  tbe  master 
has  fulfilled  his  obligations.  Miner  v.  Frank- 
lin County  Telephone  Co.,  88  Vt  811,  320, 
75  Atl.  653,  26  L.  R.  A.  (N.  S.)  1195;  ValUan- 
court  V.  Orand  Trunk  Ry.  Co.,  82  Vt  416, 
436,  74  Atl.  99;  Drown  v.  N.  B.  Telephone, 
etc.,  Co.,  80  Vt  1,  15,  66  Atl.  801. 

Tbe  true  doctrine  of  the  assumption  of 
risk  is  well  and  briefly  stated  by  the  United 
State  Supreme  Court  in  Washington,  etc.,  R. 
Co.  V.  McOade,  136  U.  S.  670,  10  Sup.  Ct 
1049,  34  L.  Ed.  236,  where  the  statement  of 
the  doctrine  as  applied  to  that  case  is  this: 
"If  the  employe  knew  of  the  defects  In  the 
machinery  from  which  the  Injury  happened, 
and  yet  remained  in  the  service  and  con- 
tinued to  use  the  machinery  without  giving 
any  notice  thereof  to  the  employer,  he  must 
be  deemed  to  have  assumed  the  risk." 

A  statement  so  full  and  exact  as  to  chal- 
lenge criticism  Is  found  In  Choctaw,  etc.,  R. 
Co.  V.  McDade,  191  U.  S.  64,  24  Sup.  Ct 
24,  48  L.  Ed.  96.  We  quote:  "The  ques- 
tion of  assumption  of  risk  Is  quite  apart 
from  that  of  contributory  negligence.  The 
servant  has  the  right  to  assume  that  the 
master  has  used  due  diligence  to  provide 
suitable  appliances  in  the  operation  of  his 
business,  and  he  does  not  assume  the  risk  of 
an  employer's  negligence  in  performing  such 
duties.  The  employe  is  not  obliged  to  pass 
judgment  upon  the  employer's  methods  of 
transacting  his  business,  but  may  assume 
that  reasonable  care  will  be  used  in  fur- 
nishing the  appliances  liecessary  for  Its  op- 
eration. This  rule  is  subject  to  the  ezc^;>- 
tlon  that  where  a  defect  is  known  to  the  em- 
ploye, or  is  so  patent  as  to  be  readily  ob- 
served by  blm,  he  cannot  continue  to  use 
the  defective  apparatus  In  the  face  of  knowl- 
edge and  without  objection,  without  assum- 
ing the  hazard  incident  to  such  a  situation. 
In  other  words,  If  he  knows  of  a  defect  or 
if  it  Is  so  plainly  observable  that  he  may  be 
presumed  to  know  of  it  and  continues  in  the 
master's  employ  without  objection,  he  Is 
taken  to  have  made  his  election  to  continue 
In  the  employ  of  the  master,  notwithstanding 
the  defect,  and  in  such  case  cannot  recover." 

The  rule  that  knowledge  of  the  defect  as 
well  as  of  the  danger  is  essential  to  the  as- 
sumption of  risk  has  been  followed  in  the 
federal  courts  generally,  and  is  nowhere 
made  more  clear  than  by  Judge  Lurton  in 
National  Steel  Co.  v.  Hore,  155  Fed.  62,  83  C. 
C.  A.  578,  where  he  says:  "To  defeat  an  ac- 
tion by  the  defense  of  assumption  of  risk,  the 
employer  must  show  not  only  that  the  serv- 
ant knew  of  the  negligence  of  which  he  com- 
plains, but  that  he  knew  and  Tmderstood,  or 
ought  to  have  known  and  appreciated,  tbe  in- 
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creased  danger  to  wbich  be  voluntarily  expos- 
ed himself."  He  empbaslzes  the  distinction 
between  knowledge  of  defects  and  knowledge 
of  risks  therefrom  arising,  and  makes  both 
essential  to  defeat  recovery  on  the  ground  of 
assumption  of  risk  when  an  injury  has  result- 
ed from  the  furnishing  of  defective  applianc- 
es by  the  master. 

In  Chicago,  etc.,  Ry.  Co.  v.  Prescott,  8  C.  C. 
A.  109,  59  Fed.  237,  23  L.  B.  A.  654,  the  court 
said:  "The  doctrine  of  voluntary  assumption 
of  a  risk,  as  distinguished  from  contributory 
negligence,  is  generally  applied  in  cases  aris- 
ing between  employer  and  employ^,  where  an 
employ^,  without  any  valid  excuse  for  so  do- 
ing, voluntarily  undertakes  to  work  with  a 
tool  or  any  appliance  which  is  known  to  b$ 
defective." 

In  Kattalla  Co.  v.  Bones,  186  Fed.  30,  108 
C.  C.  A.  132,  a  case  decided  in  the  Circuit 
Court  of  Appeals,  an  instruction  was  approv- 
ed which  made  It  essential  to  the  assumption 
by  a  servant  of  an  extraordinary  risk  conse- 
quent upon  the  character  of  the  place  in 
which  he  is  required  to  work  that  "It  Is  ap- 
parent and  obvious  to  him  that  the  employer 
bas  not  furnished  a  reasonably  safe  place." 

The  Supreme  Court  of  Pennsylvania  has 
stated  the  doctrine  in  its  application  to  ma- 
chinery with  great  precision.  It  bas  said: 
"He  (the  servant)  certainly  has  the  right  to 
expect  his  employer  to  provide  machinery, 
tools,  and  appliances  that  are  reasonably  safe 
for  his  use,  and  be  assumes  no  risks  growing 
out  of  their  defective  character,  unless  he 
has  been  fully  advised  that  they  are  defective 
and  dangerous.  He  has  the  right  to  suppose 
that  his  employer  bas  provided  such  guards 
and  means  of  protection  from  injury  in  the 
use  of  the  machinery,  tools,  and  appliances  as 
are  usual  and  reasonably  necessary  for  his 
safety."  Rummel  v.  Dilwortb,  etc.,  Co.,  131 
Pa.  609,  19  Ati.  345,  346,  17  Am.  St  Bep. 
827. 

The  rule  thus  stated  is  applied  in  Cargill 
V.  Philadelphia  Towel  Supply  &  Laundry  Co., 
185  Pa.  269,  39  Atl.  962,  the  facts  of  which 
are  not  fully  stated  in  the  opinion,  but  are 
clearly'  set  out  by  reference  in  Bartholomew 
V.  Kemmerer,  211  Pa.  277,  60  AQ.  90&  Both 
cases,  it  may  be  well  enough  to  mention,  were 
cases  in  which  it  was  held  that  the  plaintiff 
was  entitled  to  go  to  the  jury  because  of  the 
absence  of  a  guard  rail  on  a  mangle  in  the 
operation  of  which  she  was  injured. 

"Assumption  of  risk,  in  its  true  sense," 
says  the  Supreme  Court  of  Iowa,  "has  refer- 
ence to  risks  arising  out  of  the  negligence  of 
a  master  when  such  negligence  is  known  to 
the  employ^  and  the  danger  therefrom  ap- 
preciated by  him."  Duffey  v.  Consolidated 
Block  Coal  Co.,  147  Iowa,  225,  124  N.  W.  609, 
30  L.  B.  A.  (N,  S.)  1067. 

When  the  Iowa  court  speaks  of  the  as- 
sumption of  risk  in  its  true  sense,  it  Is  by 
way  of  distinction  between  that  and  what  is 
quite  commonly  called  the  assumption  of  the 


natural  and  ordinary  risks  of  an  employ- 
ment; for  to  say  that  the  servant  assttiiir» 
the  latter  is  but  another  way  of  stating  tbe 
rather  obvious  truth  that  the  servant  cannot 
recover  on  the  ground  of  the  negligence  o( 
the  master  unless  the  master  has  been  negli- 
gent. Already  the  conrt  last  referred  to  bad 
declared  that  the  servant  "never  takes  tbe 
risk  of  the  master's  negligence  under  any 
circumstances,  save  when  he  knows  of  snch 
negligence,  or  as  a  reasonably  intelligent  per- 
son ought  to  have  known  of  It."  Martin  v. 
Light  Co.,  131  Iowa,  724,  106  N.  W.  359. 

In  Tyrrell  v.  Cain  8c.  Co.  (Iowa)  128  N.  W. 
536,  which  was  a  mangle  case,  the  Supreme 
Court  of  Iowa,  in  distinguishing  tbe  case  be- 
fore it  from  another,  applied  the  doctrine 
stated  in  the  following  discriminating  para- 
graph: "In  that  case  the  employe  knew  that 
proper  safety  appliances  were  absent  and 
continued  in  the  employment  without  objec- 
tion notwithstanding  such  absence.  In  the 
case  before  us,  plaintiff,  while  appreciating 
the  danger  of  getting  her  fingers  caught  in 
the  revolving  rollers,  knew  nothing  about 
any  appliances  being  practicable  or  usnal 
which  would  have  lessened  the  danger;  in 
other  words  the  plaintiff,  while  assuming  tbe 
risk  generally  incident  to  employment  about 
such  a  machine,  did  not  answer  the  risic 
Involved  in  the  absence  of  safety  appliances, 
for  she  -  had  no  knowledge  that  such  safety 
appliances  as  would  lessen  the  danger  had 
been  omitted."  The  defendant  in  tbe  case 
cited  had  neglected  a  statutory  duty;  bat 
because  of  tbe  general  principle  above  stated, 
the  conrt  found  it  unnecessary  to  decide 
whether  or  not  tbe  plaintiff  conid  assume 
the  risk  arising  from  such  neglect 

In  Ohio  the  nature  of  the  assumption  of 
a  risk  has  been  clearly  expressed,  for.  In  dis- 
tinguishing the  doctrine  in  that  regard  from 
that  of  contributory  negligence,  the  Supreme 
Conrt  of  that  state  has  said:  "Acquiescence 
with  knowledge  is  not  synonymous  with  con- 
tributory negligence.  One  having  fall  knowl- 
edge of  defects  in  machinery  with  whidi  be 
Is  employed  may  use  the  utmost  care  to 
avert  tbe  dangers  wbich  they  threaten." 
Hesse  V.  Columbus,  etc.,  B.  Co.,  68  Ohio  St 
169,  60  N.  E.  336. 

In  speaking  of  the  assumption  of  extraor- 
dinary risk,  the  Supreme  Court  of  Connec- 
ticut says:  "It  arises  from  the  fact  that  tbe 
servant  knowing  of  the  abnormal  risk,  bas 
willingly  encountered  it"  Worden  v.  Gore- 
Meehan  Co.,  83  Conn.  647,  78  Atl.  424.  And 
elsewhere  the  same  court  states  the  rule  by 
saying:  "A  servant  assumes  the  risk  when 
he  knows  the  defective  condition  of  an  In- 
strument appreciates  the  danger  from  its 
use,  and  voluntarily  encounters,  the  risk." 
Elie  V.  Cowles  &  Co.,  82  Conn.  286,  73  Atl. 
258. 

The  doctrine  of  the  assumption  of  risk  Is 
grounded  on  the  Idea  of  intelligent  dioice 
and  Is  well  expressed  by  tbe  Supreme  Conrt 
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'Of  Massachusetts  thus:  "The  servant  as- 
sumes the  danger  of  the  employment  to 
which  he  voluntarily  and  Intelligently  con- 
sents, and  while,  ordinarily,  he  is  to  be  sub- 
jected only  to  the  hazards  necessarily  in- 
cident to  his  employment.  If  he  knows  that 
proper  precautions  have  been  neglected,  and 
still  knowingly  consents  to  Incur  the  risk 
to  which  he  will  be  exposed  thereby,  his  as- 
sent dispenses  with  the  duty  of  the  master 
to  take  such  precautions."  Leary  t.  Rail- 
road, 139  Mass;.  580,  2  N.  B.  115,  52  Am.  Rep. 
733.  In  a  recent  Massachusetts  case  the  doc- 
trine of  assumption  of  risk  is  again  stated 
with  great  clearness.  After  a  statement  of 
the  principle  that  an  employer  Is  bound  to 
furnish  bis  employ^  with  reasonably  safe 
tools  and  appliances,  the  court  say:  "If,  how- 
ever, when  furnished  with  an  Improper  tool 
or  unsafe  appliance,  the  wprkman  fully  com- 
prehends its  defects  and  imperfections,  and 
realizes  the  nature  and  extent  of  the  danger 
which  will  arise  from  their  use,  and  volun- 
tarily, without  compulsion  or  exigency,  In- 
telligently and  intentionally  proceeds  to  use 
them,  he  must  abide  the  consequence." 
OToole  V.  Pruyn,  201  Mass.  126,  87  N.  B. 
606.  This  case  Is  especially  instructive  be- 
cause, for  one  reason,  the  court  was  not  mis- 
led by  the  familiar  character  of  the  appli- 
ance in  question,  whlcb  was  a  wheelbarrow. 

In  Klofskl  V.  Railroad  Supply  Co.,  235  111. 
146,  85  N.  E.  274,  the  court  expresses  the 
4octrlne  thus:  "The  master's  negligence  Is 
not  an  ordinal^  and  usual  risk  of  the  employ- 
ment. Hence  the  servant  does  not  assume 
dangers  arising  therefrom  by  his  contract  of 
hiring,  but  the  servant,  knowing  of  such  neg- 
ligence, may  assume  the  risk."  This  case  fol- 
lows Browne  v.  Slegel,  etc.,  Co.,  191  111.  226, 
(30  N.  B.  815,  where  the  court,  after  stating 
the  duty  of  tt>e  master  in  respect  of  ma- 
chinery and  appliai^ces,  adds:  "But  even  tf 
the  master  falls  in  such  duty,  and  there  are, 
to  the  knowledge  of  the  servant,  defects  in 
such  machinery,  means,  appliances,  which 
render  their  use  hazardous,  he  Is  held  to 
have  assumed  the  hazard."  A  further  cita- 
tion Is  essential  to  a  fuU  statement  of  the 
doctrine  as  understood  In  Illinois:  "A  serv- 
ant who  knows  that  there  are  dangerous 
defects  on  premises  where  he  works,  and 
does  not  make  complaint  and  ask  for  re- 
pairs or  improvements  necessary  for  bis 
safety,  assumes  the  risk  Involved."  Clcho- 
wicz  V.  international  Packing  Co.,  206  111. 
:!46,  68  N.  E.  1083. 

In  Arkansas  the  matter  is  put  In  this  way: 
"It  Is  only  where  the  servant  is  aware  of 
the  defect  and  voluntarily  exposes  himself 
to  the  danger  that  he  can  be  said  to  have 
assumed  the  risk."  St  Louis,  etc.,  Ry.  Co. 
V.  Vann,  98  Ark.  145,  135  S.  W.  816. 

In  Texas  It  Is  held  that,  to  charge  an  em- 
ploye with  the  assumption  of  the  risk  of 
using  a  defective  Implement,  it  must  appear 
"that  the  employ^  knew  of  the  defects,  or 


that  In  the  exercise  of  ordinary  care  in  the 
discharge  of  hu  duties  he  must  necessarily 
have  acquired  the  knowledge."  Texas  Co.  v. 
Garrett  (Tex.  Civ.  App.)  134  S.  W.  812. 

The  rule  as  to  the  assumption  of  an  ex- 
traordinary risk  consequent  upon  defective 
machinery  Is  fully  stated  In  Blom  v.  Yellow- 
stone Park  Association,  86  Minn.  237,  90  N. 
W.  397,  where,  among  other  things,  it  Is  said 
by  Chief  Justice  Start:  "To  justify  the  court 
in  a  given  case  In  holding  as  a  matter  of 
law, that  the  servant  assumes  the  risk  Inci- 
dent to  the  use  of  defective  and  dangerous 
machinery,  it  must  clearly  appear  from  the 
undisputed  evidence  that  he  knew  of  the  de- 
fects therein."  In  that  case  the  plalntiflt 
was  Injured  in  the  operation  of  an  unguarded 
mangle.  The  court  made  short  work  of  the 
question  of  negligence  on  the  part  of  the  de- 
fendant, declaring  that  all  modem  mangles 
are  provided  with  a  guard,  that  It  was  per- 
fectly practicable  for  the  defendant  to  have 
a  guard  on  this  machine,  and  that  with  such 
a  guard  the  machine  was  reasonably  safe 
and  without  It  dangerous.  But  in  that  case 
the  plaintiff  had  had  considerable  experience 
In  feeding  a  mangle  properly  equipped  with  a 
guard,  it  appeared  that  she  knew  of  the 
guard  and  Its  purpose,  and  the  court  held 
that  from  the  evidence  no  other  reasonable 
Inference  could  be  drawn  than  that  "she 
knew  and  appreciated  the  defects  in  the  man- 
gle" and  the  risks  Incident  to  the  operation 
of  the  machine  in  Its  defective  condition. 

In  South  Carolina  it  is  held  that  assump- 
tion of  risk  is  in  the  nature  of  a  waiver  on 
the  part  of  the  servant.  Bodle  v.  Charles- 
town,  etc.,  R.  Co.,  61  S.  C.  468,  478,  39  S.  E. 
715;  Hall  v.  Northwestern,  etc..  It.  Co.,  81 
S.  C.  522,  62  S.  E  848. 

The  New  York  Court  of  Appeals  calls  the 
assumption  of  an  extraordinary  risk  "an  in- 
dependent act  of  waiver"  on  the  part  of  the 
servant  "evidenced  by  his  continuing  in  the 
employment  with  a  full  knowledge  of  all  the 
facts."  Drake  v.  Auburn  City  Ry.  Co.,  173 
N.  Y.  466,  66  N.  E.  121. 

In  Blanchard  v.  Vermont  Shade  Boiler  Co., 
84  Yt.  446,  79  Atl.  913,  where  a  servant  was 
promised  protection  from  certain  risks,  this 
court  said:  "The  protection  promised  was  to 
take  the  place  of  the  ordinary  safeguards,  the 
presence  of  which  might  have  hindered  the 
defendant's  work,  but  the  absence  of  which 
made  the  place  unsafe;  and  the  plaintlfC  was 
entitled  to  one  thing  or  the  other,  unless 
both  were  waived." 

Many  courts  speak  of  the  assumption  of 
risk  as  in  the  nature  of  a  waiver;  but.  If 
anything  In  the  law  Is  certain.  It  is  that  a 
waiver  Is  the  intentional  relinquishment  of 
a  known  right  Webster  v.  State  Mutual 
Fire  Ins.  Co.,  81  Vt  75,  69  Atl.  319;  Chris- 
tenson  v.  Carlcton,  69  Vt  91,  37  Atl.  220; 
Donahue  v.  Windsor  County  Ins.  Co.,  G6 
Vt  374,  382. 

A  waiver  presupposes  a  knowledge  of  the 
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right  waived,  and  there  can  be  no  waiver  by 
a  servant  of  the  right  to  better  protection  un- 
less he  knows  of  the  facta  which  give  him 
such  right.  So  all  the  courts  which  treat 
the  assumption  of  risk  as  a  waiver  must  be 
taken  as  holding  that  there  can  be  no  as- 
sumption of  the  risk  consequent  upon  the 
use  of  defective  machinery  unless  the  serv- 
ant knows  not  only  that  It  is  dangerous,  but 
also  that  It  Is  defective. 

In  Smith  ▼.  Baker,  1  App.  Cas.  (1891), 
Lord  Morris  pertinently  said:  "How  can  the 
plaintiff  be  held  to  voluntarily  Incur  a  dan- 
ger from  unfit  machinery  the  unfitness  of 
which  he  was  admittedly  not  aware  of?" 
This  was  the  unanswerable  reasoning  which 
governed  the  decision  of  a  case  that  had 
been  vigorously  contested  at  every  stage. 
The  later  case  of  Williams  ▼.  Birmingham, 
etc.,  Co.,  2  Q.  B.  (1899)  838,  an  action  at 
common  law,  shows  that  the  doctrine  of  the 
assumption  of  risk  as  herein  maintained  is 
established  In  England. 

The  governing  maxim  is,  "Volenti  non  fit 
injuria,"  not,  "Scienti  non  fit  injuria." 
Drown  v.  N.  B.  Telephone,  etc.,  Co.,  80  Vt 
1,  IS,  66  Atl.  801;  Thomas  v.  Quatermalne, 
18  Q.  B.  D.  685.  And  this  is  so  because  the 
former  expression  Is  Inclusive  of  the  latter 
and  makes  it  tautological  to  state  the  maxim 
in  the  form  used  by  Bracton,  who  says,  "Vo- 
lenti et  Scienti  non  fit  injuria,"  and  who 
labors  to  avoid  misunderstanding  by  talking 
of  one  who  has  been  freely  willing,  "gratis 
voluerit"  6  Bracton,  262  (Twiss'  Ed.)  f. 
413b. 

That  knowledge,  or  Imputed  knowledge, 
of  the-  dangerous  character  of  a  machine, 
does  not  charge  the  servant  with  the  as- 
sumption of  an  extraordinary  risk,  unless  he 
knows  or  must  be  taken  to  know  that  the 
risk  Is  not  an  ordinary  one,  must  be  true, 
for  otherwise  there  would  be  no  meaning 
In  what  is  generally  said  as  to  the  bearing 
of  complaints  to  the  master  about  defects  in 
machinery  and  of  promises  by  the  master 
to  repair.  Washington,  etc.,  Co.  v.  McDade, 
135  U.  S.  554,  570,  10  Sup.  Ct.  1044,  34  L. 
Ed.  235;  Harris  v.  Bottom,  84  Vt  28,  77 
Atl.  946. 

The  duty  of  the  servant  to  give  notice  or 
make  complaint  of  defects  that  he  does  not 
know  of  has  never  been  consciously  recog- 
nized by  any  court.  When  it  is  said,  as  it  is 
in  many  of  the  cases  dted,  that  a  servant 
assumes  known  risks  and  dangers,  it  is  to 
be  understood  that  the  knowledge  referred 
to  relates  to  the  source  and  nature  of  the 
risks  and  dangers,  as  well  as  to  their  char- 
acter and  extent,  and  such  general  expres- 
sions are  to  be  construed  in  the  light  of  the 
specific  statements  to  which  reference  has 
been  made.  Any  other  view  results  in  a 
hopeless  confusion  between  the  doctrine  of 
assumption  of  risks  and  that  of  contributory 
negligence,  or  in  the  mistaken  idea  that  they 
are  the  same,  or  near  enough  the  same,  for 


practical  purposes,  or  in  speaking  of  contrib- 
utory negligence,  as  assumption  of  risk  in 
a  secondary  sense. 

As  baa  been  sometimes  commented  on,  it  Is 
by  no  means  always  clear  whether  a  par- 
ticular discussion  relates  to  contributory 
negligence  or  to  the  assumption  of  risk,  or, 
Indeed,  to  negligence  on  the  part  of  the 
master.  But  nonliability  of  a  master  be- 
cause he  has  not  been  negligent,  his  nonlia- 
bility because  his  servant  has  voluntarily 
assumed  a  risk  In  encountering  which  be  has 
been  Injured,  and  nonliability  of  the  master 
because  of  the  contributory  negligence  of  the 
servant,  are  separate  and  distinct,  and  there 
are  abundant  reasons  why  only  harm  can 
come  from  their  confusion.  Note  to  Scbeur- 
rer  v.  Banner  Rubber  Co.,  28  L.  R.  A.  CN.  S.) 
1216. 

[4]  What  Is  here  said  is  not  to  be  under- 
stood as  in  any  way  derogating  from  the 
doctrine  that  an  employ^,  whatever  his 
lEnowledge,  cannot  assume  a  risk  consequent 
upon  his  employer's  neglect  of  statutory  du- 
ty imposed  in  the  exercise  of  the  police  pow- 
er. Kllpatrick  v.  Grand  Trunk  R.  Co.,  74 
Vt  288,  52  Atl.  531,  93  Am.  St.  Rep.  SS7. 
The  above  case,  twice  here  (74  Vt  288,  52 
Atl.  531,  93  Am.  St  Rep.  887;  72  Vt  263,  47 
Atl.  827,  82  Am.  St  Rep.  939),  shows  the 
necessity  of  clearly  distinguishing  between 
assumption  of  risk  and  contributory  negli- 
gence; for  it  is  therein  held  that,  while 
there  can  be  no  assumption  of  the  risk  caus- 
ed by  the  employer's  neglect  of  such  a  stat- 
utory duty,  nevertheless.  In  such  case  con- 
tributory negligence  may  defeat  recovery. 

Since  the  evidence  here  tended  to  show  that 
the  plaintiff  was  encountering  no  risks  except 
such  as  she  supposed  to  be  ordinarily  and 
necessarily  attendant  upon  the  operation  of 
the  mangle.  It  cannot  be  said  that  she  know- 
ingly and  Intelligently  Aose  to  assume  the 
risks  consequent  upon  a  defect  in  the  ma- 
chinery unknown  to  her. 

No  reference  has  thus  far  been  made  to 
the  case  of  Wiggins  v.  B.  Z.  Waist  Co..  83 
Vt  365,  76  Atl.  36;  for,  except  that  It  grew 
out  of  an  Injury  Incurred  in  the  operation 
of  a  mangle  of  some  sort  it  has  little  In 
common  with  this  case.  There  the  mangle, 
such  as  it  is,  bad  upon  It  a  guard  rail 
which  was  inadequate,  and  so  the  operator 
was  not  left  to  conjecture  as  to  whether 
there  was  such  a  device,  and  It  was  hdd 
that  the  whole  situation  was  one  of  which 
the  plaintiff  had  full  understanding.  The 
case  will  again  be  referred  to. 

[t]  Though  the  plaintiff  did  not  as  matter 
of  law,  assume  the  risk  of  the  defect  pobitcd 
out,  still  she  was  bound  to  exercise  the  care 
and  prudence  of  a  careful  and  prudent  person 
in  the  situation  In  which  she  was  and  with 
reference  to  the  existing  and  obvious  dan- 
gers however  they  may  have  been  caused; 
for  "the  care  and  prudence  of  a  prudent  per- 
son in  any  circumstances  depends  upon  the 


Digitized  by  LjOOQ IC 


Vt) 


DUOGAN  ▼.  HEAPHY 


783 


nature  of  those  circumstances."  Harris  t. 
Bottom,  84  Vt  28,  34.  77  AU.  947 ;  Hartlgan 
V.  Deerfleld  Lumber  Co.,  85  Vt  133,  81  AU. 
250. 

In  O'Toole  T.  Pruyn,  201  Mass.  126,  87  N. 
B.  608,  It  is  well  said  of  tbe  duty  of  care  on 
the  part  of  the  employ^:  "This  duty  rests 
on  him  equally,  whether  the  employer  has 
done  his  duty  or  has  failed  In  Its  perform- 
ance. The  standard  of  duty  for  the  employe 
is  the  same,  whether  be  Is  provided  with 
tools  and  appliances  which  are  In  good  or  In 
bad  condition.  He  must  at  all  times  be  in 
the  exercise  of  due  care."  This  quotation 
is  from  the  wheelbarrow  case,  in  which,  for 
the  reason  already  stated,  it  was  held  ttiat  It 
could  not  be  said,  as  matter  of  law,  that  the 
plaintiff  had  assumed  the  risk  in  encounter- 
ing which  he  was  injured,  and  In  which  it 
was  further  held  that  the  question  of  con- 
tributory n^llgence  was  for  the  Jury. 

[•]  It  is  held  In  this  state  that  in  a  negli- 
gence case  the  burden  of  showing  freedom 
from  contributory  negligence  is  on  the  plain- 
tiff. But  In  order  to  sustain  this  burden,  it 
is  not  necessary  that  there  should  be  OTldence 
distinctly  directed  to  that  negative  proposl- 
Hon.  Barber  v.  Essex,  27  Vt  62,  69;  Hill  v. 
New  Haven,  87  Vt.  601,  88  Am.  Dec.  613; 
Fassett  V.  Roxbury,  65  Vt  552;  Manley  v. 
Delaware  &  Hudson  Canal  Co.,  69  Vt  101, 
37  AU.  279;  Winifred  Bros.  v.  RnUand  R. 
Co.,  71  Vt.  48,  42  AU.  980;  Sherwin  v.  Hut- 
land  R.  Co.,  74  Vt  1,  51  Atl.  1089;  La  Flam 
V.  Misslsquol  Pulp  Co.,  74  Vt  125,  52  AtL 
626 ;  Kilpatrick  v.  Grand  Trunk  Ry.  Co.,  74 
Vt.  302,  52  Atl.  631,  93  Am.  St.  Rep.  887; 
Morris  V.  Trudo,  83  Vt  44,  74  Atl.  387,  26 
L.  R.  A.  (N.  S.)  33. 

In  the  examination  of  the  plaintiff,  counsel 
for  Iwth  parties  required  her  to  illustrate, 
by  holding  a  towel  before  her,  tbe  way  she 
was  doing  the  work  at  the  time  of  the  acci- 
dent, and  while  this  fact  makes  it  somewhat 
exceptionally  difficult  to  judge  of  the  tenden- 
cy of  her  testimony,  it  must  be  said  that  her 
testimony  fairly  tended  to  show  that  she  was 
free  from  contributory  negligence. 

The  defendant  argues  the  case  largely  up- 
on the  claim  that  this  machine  was  like  an 
ordinary  clothes  wringer,  only  larger;  but 
tbe  description  of  the  machine  is  inconsistent 
with  this  claim.  Some  mangle  cases  in  which 
recovery  tias  been  denied  turn  upon  the  fact 
that  tbe  cloth  is,  before  the  very  eyes  of  the 
operator,  drawn  between  two  rolls  revolving 
inwardly  like  the  rolls  of  a  clothes  wringer, 
80  that  it  is  made  apparent  at  a  glance  that 
If  the  hand  follows  the  cloth,  it  can  touch 
nothing  stable  like  tbe  steam  cbest  here,  but 
must  inevitably  be  grasped  and  carried  for- 
ward by  the  rollers  if  it  is  allowed  to  follow 
tbe  cloth  too  far.  Of  this  class  was  the  Wig- 
gins Case,  83  Vt  365,  76  Atl.  36. 

Of  course,  as  is  claimed,  the  plaintiff  knew 
that  the  mangle  was  hot  and  that  the  ten- 
dency of  the  machine  would  be  slowly  to 


draw  in  things  once  gripped  by  it  if  they 
were  not  too  large.  But  the  evidence  on  lier 
part  tended  to'  show  that  she  had  not  actual 
or  imputed  knowledge  of  the  full  situation; 
that  she,  in  fact  knew  nothing  of  the 
amount  of  power  driving  this  slowly  re- 
volving cylinder,  geared  as  it  was;  and  that 
she  had  no  full  appreciation  of  the  diffi- 
culty or  impossibility  of  stopping  or  puUlng 
back  her  hand  if  It  should  once  go  too  far. 

Tbe  plaintiff  testified  that  at  the  time  she 
was  hurt  she  was  looking  right  at  her  work, 
right  at  the  towel,  and  observing  how  it  was 
going,  and  not  looking  at  the  cylinder.  One 
ground  of  the  claim  that  the  plaintiff  was 
guilty  of  contributory  negligence  is  that  this 
testimony  showed  that  she  was  not  in  the 
exercise  of  due  care,  "because  she  says  she 
wasn't  looking  at  the  mangle,  but  was  look- 
ing down  on  the  towel  itself."  Had  she  said 
she  was  looking  at  the  cylinder  and  not  at 
the  towel  which  she  was  guiding,  there  would 
have  been  a  stronger  ground  for  the  claim 
that  her  testimony  as  to  where  she  was  look- 
ing showed  contributory  negligence.  If  she 
was  looking  down  at  her  work,  the  dangerous 
parts  of  the  machine  must  have  been  within 
the  range  of  her  vision.  The  precise  phraseo- 
logy of  a  witness  in  such  a  matter  is  not 
often  of  much  significance. 

The  defendant  in  fact,  claimed  on  trial 
that  the  plabatiff  was  not  looking  at  her 
work,  as  she  claimed,  or  at  the  machine,  but 
that  she  was  looking  away  at  or  for  or  after 
one  Maggie  Doyle.  How  this  was  it  was,  of 
course,  for  the  jnry  to  decide. 

We  have  examined  numerous  cases  grow- 
ing out  of  injuries  to  operators  of  mangles. 
In  some  recovery  has  been  had;  in  others 
it  has  been  denied.  It  is  very  clear  that  such 
machines  vary  much  in  their  construction, 
that  each  case  must  stand  or  fall  upon  the 
evidence  peculiar  to  it,  and  tliat  it  would 
be  unfortunate,  not  to  say  absurd,  for  the 
courts  to  undertake  to  develop  a  body  of 
mangle  law. 

The  plaintiff's  counsel  in  an  opening  state- 
.ment  made  a  reference  to  wbat  he  claimed 
would  be  shown  In  regard  to  the  guard  rail ; 
and  there  was  evidence  introduced  in  support 
of  the  claim  made  in  the  opening  statement. 
The  mangle  in  question  was  exhibited  to  the 
court  and  jury  during  the  trial.  At  the 
time  of  its  exhibition,  the  guard  rail  was  also 
shown.  There  was  no  objection  to  the  use 
made  on  trial  of  the  machine  Itself ;  but  the 
defendant  had  an  exception  to  the  admission 
of  some  of  the  evidence  relating  to  the  guard 
rail  and  its  function,  to  the  opening  state- 
ment In  regard  to  It,  and  to  the  ruling  per- 
mitting the  jury  to  see  it.  It  is  claimed  that 
there  was  error  In  all  this. 

But  the  grounds  of  this  claim  have  been 
fully  considered  in  the  discussion  of  tbe 
question  of  the  assumption  of  risk. 

[7]  Whether  or  not  the  defendant  or  his 
superintendent  prior  to  the  accident,  knew 
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that  a  guard  rail  belonged  on  this  machine 
and  was  there  on  his  premises,  was  a  ques- 
tion in  dispute.  Mr!  Heaphy  testified  that 
he  did  not  have  any  such  knowledge,  and 
Mrs.  Heaphy,  the  superintendent  of  the  laun- 
dry, testified  that  she  did  not.  The  sockets 
for  It  were  on  the  machine,  and  Mrs.  Mc- 
Cormiek,  the  head  laundress  under  a  former 
ownership  of  the  hotel,  and  for  a  time  un- 
der the  ownership  of  Mr.  Heaphy,  testified, 
under  objection  and  exception,  that  she,  dur- 
ing such  former  ownership,  liad  taken  the 
guard  rail  ofC  and  put  it  away,  and  that  she 
had  told  Mrs.  Heaphy  about  It  and  where  It 
was.  The  reply  of  Mrs.  Heaphy  to  this  no- 
tice, as  given  by  the  witness,  ran  on  into  a 
statement  of  Mrs.  Heaphy's  views  as  to  the 
effect  of  Mrs.  McCormick's  action  upon  her 
right  of  recovery  if  she  had  got  hurt  But 
with  respect  to  this  part  of  the  conversation 
the  defendant  makes  no  point  upon  his  brief, 
and  so  we  dismiss  it  from  consideration.  The 
substance  of  the  conversation  tended  to  show 
the  knowledge  which  the  defendant's  evi- 
dence denied,  and  was  admissible. 

Mrs.  Heaphy  took  the  stand  and  denied 
any  recollection  of  any  conversation  with 
Mrs.  McCormick  about  the  guard  rail.  She 
was  cross-examined  about  that,  and  testified 
that  she  never  Imew  anything  about  a  guard 
rail  until  It  was  pat  on.  Subject  to  objec- 
tion and  exception,  the  plaintiff's  counsel 
was  allowed  to  elldt  testimony  tending  to 
Hhow  that  the  guard  rail  had  been  on  the 
machine  since  the  accident;  had  been  put  on 
right  after  the  accident.  This  evidence,  as 
the  transcript  shows,  was  not  received  for 
the  purpose  of  showing  negligence  on  the 
part  of  the  defendant  in  not  having  the 
guard  rail  on  the  machine  before,  and  it 
would  have  been  inadmissible  for  that  pur- 
pose. Place  V.  Grand  Trunk  Ry.  Co.,  82  Vt 
42,  71  Atl.  836.  All  that  was  claimed  for  it 
was  that  it  tended  to  contradict  both  Mr. 
and  Mrs.  Heaphy,  both  of  whom  had  said 
ttiat  they  did  not  know  of  the  guard  rail. 
The  way  the  matter  stood  appears  from 
what  transpired  in  argument  Mr.  Lord,  o( 
counsel  for  the  plaintiff,  referred  to  this  tes- 
timony, and,  upon  objection  being  made,  said: 
"It  goes  to  the  testimony  of  both  Mr.  and 
Mrs.  Heaphy,  to  their  knowledge  of  the  ex- 
istence of  the  guard  rail.  They  said  they 
did  not  know  It  was  there.  How  did  they 
have  it  to  pat  on  and  not  know  what  it  was 
for?"  The  court  permitted  this  line  of  ar- 
gument, but  stated  at  the  time  that  the  evi- 
dence had  no  bearing  whatever  upon  the 
question  of  whether  or  not  the  defendant 
was  negligent  in  not  having  the  guard  rail 
on  the  machine  before  the  accident  Counsel 
for  the  defendant  expressed  no  objection  to 
the  right  of  the  opposing  counsel  to  make 
this  argument  from  the  evidence,  but  said: 
"In  view  of  what  may  be  claimed  for  It,  we 
save  the  question.'' 

The  full  transcript  of  the  case  is  referred 


to  and  made  controlling,  and  has  been  ex- 
amined upon  all  points,  and  it  is  clear  that 
the  apprehension  of  the  defendant's  counsel 
that  an  improper  argument  might  be  based 
upon  the  evidence,  or  an  Improper  use  other- 
wise made  of  it,  was  dispelled. 

[8]  The  plaintiff  called  as  a  witness  W.  J. 
Donovan,  who  qualified  as  a  machinist  and 
engineer  of  very  long  experience.  His  ex- 
perience, aa  testified  to  by  him,  Included  tlie 
setting  up  and  repairing  of  laundry  ma- 
chines and  laundry  plants,  including  the 
plant  of  the  Boston  City  Hospital,  of  which 
he  had  had  charge  as  master  meclianic  for 
many  years,  and  repairs  of  laundry  planti 
about  the  hotels  and  public  baths  of  Bos- 
ton, His  testimony  was  to  the  effect  that  as 
a  machinist  and  engineer  he  had  become 
familiar  with  various  kinds  of  mangles,  of 
which  four  or  five  kinds  had  been  looked  aft- 
er by  him  In  the  Boston  City  HospitaL  His 
testimony  tended  to  show  special  familiaritr 
wlth  the  mangles  manufactured  by  the  Po- 
land Company,  which  was  the  kind  of  man- 
gle in  question;  tluit  he  liad  done  work  for 
the  company,  and  Itad  made  substantial  iiarts 
of  its  mangle.  His  experience  as  a  njachln- 
ist  and  oigineer,  in  matters  not  connected 
with  laundries,  we  omit  to  refer  to,  but  it 
was  such  that  the  court  found  him  qualified 
as  an  expert  in  respect  to  machinery  in  gen- 
eral; and,  under  objection  and  exception,  lie 
was  permitted  to  testify  that  the  guard  rail. 
which  had  been  shown  him,  was  ordinarily  a 
part  of  a  mangle  of  the  kind  in  quesdoa 
that  Its  purpose  was  to  prevent  injuries  ti> 
the  hands  of  an  operator;  that,  with  the 
guard  rail  on  and  properly  adjusted,  it 
would  prevent  an  operator's  hands  from  be- 
ing drawn  Into  the  machine;  and  that  tbe 
mangle  in  question,  wlilch  also  had  beeu 
show^n  him,  wag,  without  the  guard  rail,  doc 
a  safe  appliance  for  use  In  mangling. 

The  defendant  urges  the  inadmissibility  of 
Mr.  Donovan's  testimony  as  to  the  purpose 
and  effect  of  the  guard  rail  and  the  Inadmis- 
sibility of  his  opinion  that  the  machhie  In 
question,  without  the  guard  rail,  was  not  a 
safe  appliance  for  mangling,  on  two  grounds: 
The  first  Is  that  all  the  testimony  as  to  the 
guard  rail  was  Inadmissible.  That  we  liave 
already  considered  and  passed  upon.  Tbe 
only  o.ther  ground  urged  in  the  brief  is  tha: 
the  opinion  of  the  expert  that  the  machine 
was  a  dangerous  one  to  use  without  the 
guard  rail  was  not  within  the  scope  of  proi»- 
er  expert  testimony.  But  that  was  not  tbe 
ground  of  objection  below.  The  objection 
there  made  was  that  the  witness  bad  not 
shown  any  expert  knowledge  on  -the  subject  of 
running  a  mangle,  and  that  point  is  not  relied 
on  here.  So  neither  point  comes  in  for  con- 
sideration. Foster's  Ex'r  v.  Dickerson,  M 
Vt  233.  24  Atl.  253;  State  v.  Noakes,  TO  Vt. 
247,  257,  40  Atl.  249 ;  Graves  v.  Waltsfield. .»! 
Vt  84.  CO  Ati.  137;  State  v.  Manley.  82  VL 
556,  74  Atl.  231;   State  v.  Roby,  83  Vt  121. 
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74  AU.  638;  Jewell  t.  Hoosic  Tunnel,  etc., 
R.  Co.,  85  Vt  64,  81  AtL  238;  CooUdge  t. 
Taylor.  85  Vt  3»,  80  Atl.  1038. 

[I]  The  defendant  presented  25  requests  to 
charge  and  excepted  "to  the  refusal  of -the 
court  to  charge  according  to  each  and  every 
request  requested  by  the  defendant,"  and  "to 
the  charge  of  the  court  as  given  In  respect  to 
each  and  every  request  requested  by  the  de- 
fendant" 

Some  of  the  requests  could  not  have  been 
proi)erly  compiled  with.  Some  were  com- 
plied with.  They  relate  to  every  question 
that  conld  readily  be  thought  of  In  connec- 
tion with  the  case.  The  general  exceptions 
just  referred  to  are  like  an  exception  to  an 
entire  charge,  not  wholly  unsound,  and  avail 
nothing. 

[10]  The  defendant  specifically  excepted  to 
the  failure  of  the  court  to  comply  with  its 
request  No.  22,  and  to  the  charge  as  given 
in  respect  thereto.  The  request  was  this: 
"The  defendant  is  not  required  to  give  spe- 
cial instructions  unless  there  is  some  con- 
cealed danger  about  the  machine."  If  this 
request  had  been  in  terms  complied  with,  it 
would  have  been  necessary  for  the  court  to 
have  explained  whaflt  meant  by  "special  in- 
structions." The  court,  however,  charged  In 
various  places  that  the  plaintiff  was  bound 
to  know  what  was  obvious,  that  she  could 
not  recover  on  account  of  known  and  obvious 
dangers,  that  she  was  bound  to  take  notice 
of  the  machine  just  as  it  was,  that  she  was 
bound  to  see  just  what  a  prudent  person 
could  see,  and  we  think  that  the  request  was 
in  substance  complied  with.  In  argument 
the  defendant  says  simply  that  the  request 
was  sound  law,  and  that  it  was  error  for 
the  court  to  refuse  to  comply  with  it;  but 
no  claim  Is  based  uiK>n  that  part  of  the  ex- 
ception which  was  directed  to  the  charge  of 
the  court  npon  the  subject-matter  of  the  ex- 
ception. 

Th«  defendant  took  In  all  19  exceptions  to 
the  charge.  In  argument  his  counsel  say: 
"Exceptions  to  the  charge  of  the  court  num- 
bered 6,  7,  8,  9,  10,  11,  12,  18,  14,  and  18 
should  be  sustained  for  reasons  already  stat- 
ed." The  reference  Is  to  the  reasons  ad- 
vanced in  support  of  the  motion  for  a  ver- 
dict These  reasons  have  already  been  con- 
sidered. 

[II]  The  bill  of  exceptions  states  particu- 
larly some  of  the  exceptions  and  refers  gen- 
erally to  the  transcript  to  show  the  excep- 
tions taken.  The  transcript  shows  numerous 
exceptions  to  the  evidence  taken  by  the  de- 
fendant; but.  In  accordance  with  the  well- 
settled  rule,  we  have  considered  only  those 
relied  upon  by  the  defendant  In  his  brief. 

Judgment  affirmed. 

POWERS,  J.  (dissenting).  When  the  de- 
cision In  this  case  was  handed  down,  I  an- 
nounced a  dissent  on  the  question  of  as- 
8umi>tlon  of  risk.  Since  then,  I  have  had  an 
opportunity  to  give  further  study  to  the  case 


with  a  transcript  of  the  evidence  before  me, 
and  I  now  desire  to  make  my  dissent  some- 
what broader  than  It  was  then  stated. 

In  the  first  place,  the  case  decided  by  the 
majority  is  not  the  case  made  by  the  record. 
The  decision  of  the  majority  goes  upon  the 
ground:  (1)  That  It  was  negligence  on  the 
part  of  the  defendant  to  furnish  the  plaintiff 
a  machine  to  work  with  which  was  without 
a  guard  which  had  been  an  Integral  and  im- 
portant part  of  the  machine;  and  (2)  that 
the  plaintiff  did  not  assume  the  risk  of  op- 
erating the  machine  In  the  condition  In 
which  it  was,  because  she  was  Ignorant  of 
the  fact  that  there  was  such  an  appliance 
which  belonged  on  the  machine. 

On  both  these  points  the  burden  of  proof 
was,  under  our  decisions,  on  the  plaintiff. 

I  shall  not  criticise  the  conclusions  of  the 
majority  so  far  as  the  first  point  Is  concern- 
ed; but  I  assert  that  its  conclusions  on  the 
second  point  are  wholly  outside  the  record 
and  unwarranted. 

I  am  not  going  to  say  that  the  declara- 
tion Is  not  legally  sufiSclent  to  cover  a  case 
made  on  the  theory  that  the  plaintiff  was  re- 
lieved from  what  would  otherwise  be  an  as- 
sumption of  the  risk  by  the  fact  that  she 
was  ignorant  that  a  guard  belonged  on  the 
machine;  I  do  say,  however,  that  it  is  ap- 
parent from  the  declaration  that  It  was  not 
drawn  with  any  such  theory  In  mind,  and  it 
is  utterly  insufficient  to  suggest  it  to  the  de- 
fendant. Nor  was  the  case  tried  on  that 
theory.  Nor  was  any  evidence  introduced 
tending  to  show  that  the  plaintiff  was  ig- 
norant of  the  fact  that  there  was  a  guard 
which  belonged  on  the  mangle.  To  be  sure, 
the  matter  came  up  at  the  trial;  but  it  did 
not  result  In  any  evidence  on  that  subject 
one  way  or  the  other  getting  Into  the  record. 
In  direct  examination  the  plaintiff  was  ask- 
ed this  question:  "At  that  time,  up  to  the 
time  you  were  there,  did  you  know  that 
there  was — don't  answer  this  until  I  tell  you 
to — at  the  time  of  the  injury,  and  all  the 
time  you  were  there  working  In  the  laundry, 
did  you  know  that  there  was  a  guard  rail 
for  this  mangle?"  This  question  was  never 
answered.  Objection  was  made,  the  court 
sustained  the  objection,  and  counsel  for  the 
plaintiff  withdrew  the  question.  No  further 
attempt  to  get  in  evidence  on  this  subject 
was  made.  Some  evidence  was  Introduced 
to  show  the  plalntifTs  knowledge  of  the  ma- 
chine and  her  ignorance  of  the  dangers,  but 
nothing  having  a  legal  tendency  to  establish 
her  Ignorance  of  the  guard  rail  was  elicited. 
The  burden  of  proof  was,  as  I  have  said,  on 
the  plaintiff,  and.  In  the  absence  of  evidence 
on  this  subject,  she  failed  to  make  a  case 
to  which  the  tieory  of  the  majority  could 
be  applied.  She  was  required  to  produce  ev- 
idence having  a  reasonable  tendency  to  sup- 
port this  Issue,  and,  having  failed  to  do  so, 
the  case  stands  for  decision  precisely  as  it 
would  if  the  machine  had  never  had  a  guard 
rail. 
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Tbe  caution  given  the  witness  in  the  gnes- 
tloD — ^not  to  answer  until  told — shows  that 
counsel  bad  a  pretty  definite  idea  that  the 
evidence  was  not  proper,  and  his  prompt 
withdrawal  of  the  question  when  It  was  ob- 
jected to  strongly  indicates  that  such  Idea 
amounted  to  full  conviction.  But,  turning 
to  the  charge,  I  find  abundant  confirmation 
of  my  statement  that  the  case  was  tried  be- 
low without  evidence  or  claim  that  the  plain- 
tiff was  ignorant  of  tbe  guard  rail;  for  the 
court,  time  and  again,  told  the  Jury  that  tbe 
plaintiff  must  take  the  machine  as  it  was, 
and  if  she  appreciated  its  dangers  she  as- 
sumed tbe  risk.  The  court  called  attention 
to  tbe  fact  that  a  guard  bad  been  taken  off 
this  machine,  but  said  not  a  word  on  tbe 
subject  of  tbe  plaintiff's  knowledge  or  Igno- 
rance of  this  fact  At  tbe  close  of  tbe 
charge,  counsel  for  the  plaintiff  excepted  to 
what  tbe  court  bad  said  as  to  its  being  obvi- 
ous to  tbe  plaintiff  that  there  was  no  guard 
rail  on  tbe  machine,  saying:  "We  claim  she 
did  not  have  knowledge  enough  of  the  ma- 
chine to  ever  know  there  was  such  a  thing." 
And  again,  her  counsel  excepted  to  what  the 
court  said  about  tbe  servant's  knowledge  of 
tbe  master's  neglect  as  to  tbe  guard  rail, 
saying:  "We  claim  that  is  improper,  as 
there  is  no  evidence  that  she  knew  anything 
about  a  guard  rail."  And  yet  again,  counsel 
excepted  to  what  the  court  said  to  the  effect 
that  she  was  bound  to  know  what  was  ob- 
vious as  to  the  guard  rail,  saying:  "We 
claim  that  her  knowledge  of  the  machine 
was  not  sufficient;  that  she  was  not  em- 
ployed originally  as  a  mangier."  But  no 
claim  of  this  kind  had  been  previously  made, 
and  there  was  no  evidence  to  supiwrt  it,  so 
the  court  very  properly  refrained  from  mod- 
ifying the  charge  in  respect  of  these  mat- 
ters. This  is  of  especial  significance,  as  tbe 
record  shows  that  the  court  gave  a  supple- 
mental charge  covering  various  matters  to 
which  counsel  called  its  attention,  and  that 
the  jury  came  in  three  times  for  instruc- 
tions, and  that  on  each  occasion  the  court 
recharged  them  covering  substantially  the 
whole  case,  yet  made  no  allusion  to  the 
plaintiffs  ignorance  of  tbe  guard,  nor  did 
counsel  make  further  mention  of  the  matter. 
So  I  say  that  tbe  case  presented  was  that 
of  the  ordinary  unguarded  mangle,  in  the 
hands  of  a  mature,  intelligent,  and  experi- 
enced operator,  to  whom  the  conditions  and 
dangers,  not  only  ought  to  have  been,  but 
actually  were  fully  understood  and  appre- 
ciated. Tbe  plaintiff  made  a  feeble — ^I  might 
say  pitiful — attempt  to  deny  knowledge;  but 
the  cross-examination  left  nothing  worthy 
of  submission  to  tbe  Jury  on  this  subject. 
To  say  that  one  who  testifies  in  general 
terms  that  she  did  not  know  tbe  dangers  of 
a  machine,  and  then  admits  that  she  knew 
each  one  of  them  when  categorically  asked 
about  tbem,  could  go  to  tbe  Jury  on  the 
question,  would  be  to  announce  a  proposition 


altogether  too  pregnant  with  danger.  Tib 
ing  the  case  as  it  was  decided,  I  wist  n 
make  clear  at  the  outset  Just  where  1  piit 
company  with  tbe  majority.  They  say  (xc, 
before  a  servant  can  be  held  to  assume 
risk,  he  must  know  of  the  defect  as  well  a 
tbe  danger.  And  when  they  use  the  v?ri 
"defect,"  they  mean  a  condition  exlstiij 
through  tbe  negligence  of  the  master.  !^i 
in  the  view  of  the  majority.  It  comes  to  tv? 
A  servant  must  know  that  tbe  physical  c>> 
dition  which  is  presented  to.  him  is  ce 
which  would  not  exist  if  the  master  bad  d> 
charged  bis  duty  toward  him;  that  his  ncv 
ter  has  neglected  a  duty  owed  him;  that  t  a 
risk  involved  is  one  which  tbe  law  puts  nro 
tbe  master;  and  that  if  he  continues  io  t> 
work  tbe  law  will  shift  the  risk  on  to  bio- 
self.  ' 

The  rule  I  stand  for  is  this:  If  a  serr-t ' 
knows  the  physical  conditions  that  are  !•:«■  '■ 
sented  to  him,  and  appreciates  Jnst  &■■>» 
those  conditions  affect  his  safety  in  tbe  pns- 
ecutlon  of  bis  work,  and  voluntarily  com;i!- 
ues  In  tbe  service,  be  assumes  tbe  ri<^> 
whatever  they  are  and  however  occasion"! 
Various  cases  from  other  Jurisdictions  are 
referred  to  by  the  majority  as  8ustaii.ic: 
their  view.  As  briefly  as  possible  I  wisb  to 
examine  these  cases. 

Chicago,  etc..  By.  Co.  ▼.  Prescott.  8  C  C 
A.  109,  59  Fed.  287,  23  L.  B.  A.  %4.  It  is 
tme  that  in  the  course  of  his  opinion  tb' 
District  Judge  says  what  the  majority  accnv 
bim  of  saying;  but  immediately  followir: 
tbe  statement  quoted,  and  only  separate '. 
therefrom  by  a  period,  be  continues:  "It  .< 
no  doubt  true,  as  a  general  proposition,  tlut 
a  person  la  not  entitled  to  claim  compeosi- 
tion  for  an  injury  which  be  has  sustained  \>! 
voluntarily  encountering  a  known  danger, 
which  there  was  no  occasion  to  enconnirr 
and  that  might  as  well  have  been  avoided' 
It  is  apparent  that  there  was  no  Intention  vf 
announcing  any  such  proposition  as  is  em- 
bodied in  the  majority  opinion.  All  that  is 
said  on  this  subject,  however,  is  of  no  oon- 
sequence;  for  the  case  was  that  of  a  person 
injured  while  attempting  to  cross  a  railroad 
track,  and  not  a  master  and  servant  case  at 
all.  And,  as  the  District  Judge  well  says, 
when  be  was  talking  about  tbe  doctrine  of 
assumption  of  risk,  be  was  talking  about 
something  that  did  not  concern  the  case: 
or,  to  use  his  own  language:  "With  reference 
to  the  further  contention  of  counsel — that 
the  plaintiff  voluntarily  assumed  the  risk  of 
crossing  the  tracks,  and  should  be  preclndi-tl 
from  recovering  on  that  ground — it  seem.-' 
sufficient  to  say  that  the  rule  invoked  his 
no  application  to  tbe  present  case." 

National  Steel  Co.  v.  Hore,  155  Ped.  62. 
83  C.  C.  A.  678.  It  is  true  that  Judge  Lnr- 
ton  uses  the  word  "negligence"  as  shown  In 
the  quotation  in  the  majority  opinion.  But 
the  case  decides  nothing  of  the  kind.  It  was 
made  to  turn  wholly  on  the  plalntllTs  knowl- 
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I  «dge  of  the  danger.  The  allegation  which 
was  wanting  in  the  petition,  as  the  conrt 
/  Indicates,  is  that  the  plaintiff  was  "ignorant 
■ot  the  danger."  The  learned  Judge  says: 
"To  assume  as  a  matter  ot  law  that  a  com- 
mon laborer,  sadi  as  Hore  was,  should  have 
known  that  there  was  danger  from  the  facts 
known  to  him,  is  going  too 'far.  .To  deter- 
mine the  effect  of  the  conditions  known  to 
bim  in  producing  hazard,"  etc.  And  again: 
"Now  knowledge  of  the  conditions  which 
surround  the  doing  of  a  thing  by  a  work- 
man does  not  always  imply  knowledge  of 
the  dangers  which  confront  him." 

Katalla  Ck>.  r.  Bones,  186  Fed.  30,  108  O. 
C.  A.  132.  This  was  an  action  for  injuries 
occasioned  by  the  fall  of  the  hammer  of  a 
pile  driver.  There  was  no  "chock  block"  on 
the  machine  to  prevent  such  an  accident 
The  case  turned  on  the  servant's  Implied 
knowledge  of  the  physical  situation.  The  court 
said:  "A  prudent  person  might  have  gone 
up  and  down  as  he  did  and  his  attention  not 
have  been  attracted  to  the  absence  of  the 
block,  or  the  particular  condition  of  the  struc- 
ture, at  the  point  where  It  should  have  been." 
Washington,  etc.,  E.  Co.  v.  McDade,  135 
V.  a.  568,  10  Sup.  Ct  1048,  34  L.  Ed.  235. 
That  the  paragraph  quoted  from  this  case, 
as  interpreted  by  the  majority,  does  not  cor- 
rectly represent  the  law  of  the  case  becomes 
perfectly  apparent  when  the  whole  case  is  ex- 
amined. The  Injury  Involved  was  received 
in  an  attempt  to  put  a  belt  onto  a  moving 
pulley.  Three  specific  Instructions  were  un- 
der review,  of  which  one  was  as  follows : 
"And  (3)  assuming  that  putting  on  the  belt 
was  attended  with  danger,  the  question  to  be 
determined  by  the  Jury  was  not  whether  the 
plaintiff  knew  of  such  danger,  but  whether 
a  man  of  ordinary  care  and  observation,  in 
his  situation,  would  have  known  It,  as  he 
must  be  presumed  to  possess  that  degree  of 
intelligence;  and  that  If  with  such  observa- 
tion and  care  he  would  have  known  the  dan- 
ger, then  in  putting  on  the  belt  he  assumed 
all  the  risks  incident  thereto."  Knowledge 
of  the  danger  is  thus  made  the  test — not 
knowledge  of  how  that  danger  came  Into  exis- 
tence. No  intimation  Is  given  that  specific 
knowledge  of  the  master's  negligence,  sepa- 
rate and  apart  from  the  dangers  arising 
therefrom.  Is  of  any  Importance  whatsoever. 
Yet  this  Instruction,  with  others,  was  ap- 
proved by  the  court  In  the  following  lan- 
guage: "We  do  not  think  there  was  any  er- 
ror in  any  of  these  instructions  of  which  the 
defendant  has  any  right  to  complain.  The 
proiwsltions  contained  In  them  are  in  strict 
accord  with  the  principles  laid  down  by  the 
decisions  of  this  court."  True  it  is  that,  in 
the  course  of  the  argument,  the  court  speaks 
of  the  servant's  knowledge  of  the  defect  in 
the  machinery;  but  it  Is  apparent  that  It 
means  no  more  thereby  than  the  physical 
conditions  which  caused  the  injury.  No  sug- 
gestion Is  made  that  the  servant  must  know 
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that  this  condition  arose  from  the  master's 
negligence.  This  is  the  language  of  the 
court:  "Upon  every  question  in  the  case  (the 
safety  or  unsafely  of  t}ie  machinery,  the  ig- 
norance on  the  part  of  the  plaintiff  of  the 
danger  of  it,  and  the  negligence  of  the  plain- 
tiff at  the  time  of  the  accident)  the  evidence 
was  controverted" — and  so  made  a  case  for 
the  Jury.  Could  the  issues  involved  be  more 
plainly  stated?  Is  It  not  perfectly  plain  that 
the  assumption  of  the  risk  was  made  to  de- 
pend upon  the  servant's  knowledge  of  the 
danger,  alone? 

Choctaw,  etc.,  B.  Co.  v.  McDade,  191  U.  S. 
64,  24  Sup.  Ct  24,  48  L.  Ed.  96.  The  major- 
ity place  much  reliance  on  this  case.  It  Is 
said  that  it  contains  a  statement  of  the  law 
"so  full  and  exact  as  to  challenge  criticism." 
McDade,  a  brakeman,  was  killed  by  coming 
In  contract  with  a  waterspout  while  passing 
it  on  a  freight  car.  The  negligence  of  the 
master  consisted  in  maintaining  the  spout  so 
near  the  trade  and  In  such  a  position  as  to 
endanger  a  man  riding  on  the  top  of  a  freight 
car.  An  instruction  was  under  review,  the 
exact  language  of  which  is  not  shown,  but 
which,  in  the  language  of  the  court,  "did  not 
permit  of  recovery  if  he  (McDade)  either 
knew  of  the  danger  of  collision  with  the  wa- 
terspout or,  by  the  observation  of  ordinary 
care  upon  his  part,  ought  to  have  known  of 
it"  This  last  clause  was  said  to  be  too  fa- 
vorable to  the  defendant  but  otherwise  the 
Instruction  was  approved.  That  the  court 
used  the  word  "defect"  to  mean  only  the 
physical  condition  which  caused  the  accident 
without  regard  to  how  it  was  caused,  could 
not  be  plainer.  Suppose  McDade  had  known 
the  spout  was  there,  and  understood  and  ap- 
preciated Just  how  its  presence  affected  his 
safety  wboi  riding  by  it,  and  be  had  chosen 
to  ride  by  It  as  he  did,  can  there  be  any 
doubt  that  he  would  have  assumed  the  risk? 

That  the  law  of  the  federal  Supreme  Court 
is  not  with  the  majority  seems  to  be  put  be- 
yond controversy  by  Butler  v.  Frazee,  211 
U.  S.  459,  29  Sup.  Ct  136,  53  L.  Bd.  281, 
from  which  the  rule  laid  down  In  Fraser  v. 
Blanchard,  83  Vt  136,  73  Atl.  995,  75  Att. 
797,  with  only  slight  verbal  changes,  is  bor- 
rowed. I  quote  Mr.  Justice  Moody:  "One 
who  understands  and  appreciates  the  perman- 
ent conditions  of  machinery,  premises,  and 
the  like,  and  the  danger  which  arises  there- 
from, or  the  reasonable  use  of  his  senses,  liav- 
Ing  in  view  his  age,  intelligence,  and  expe- 
rience, ought  to  have  understood  and  appre- 
ciated them,  and  voluntarily  undertakes  to 
work  under  those  conditions  and  to  expose 
himself  to  those  dangers,  cannot  recover 
against  his  employer  for  the  resulting  Inju- 
ries. Upon  that  state  of  facts  the  law  de- 
clares that  he  assumes  the  risk."  Bummel 
V.  DUworth,  Porter  &  Co.,  131  Pa.  609,  19 
AU.  345,  346,  17  Am.  St  Rep.  827.  The  ma- 
jority's quotation  from  this  case  is  Incom- 
plete and  stops  In  the  middle  of  a  sentence. 
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That  the  true  meaning  of  the  court  may  ap- 
pear, I  quote  the  whole  passage:  "He  cer- 
tain^ has  the  right  to  expect  bis  employer 
to  provide  machinery,  tools,  and  appliances 
that  are  reasonably  safe  for  his  use,  and  he 
assumes  no  risks  growing  out  of  their  defec- 
tive character,  unless  he  has  been  fully  ad- 
vised that  they  are  defective  and  dangerous. 
He  has  a  right  to  suppose  that  his  employer 
has  provided  such  guards  and  means  of  pro- 
tection from  Injury  In  the  use  of  machinery, 
tools,  and  appliances  as  are  usual  and  rea- 
sonably necessary  for  his  safety;  and  he  can- 
not be  held  to  assume  the  risks  attendant 
upon  their  absence,  unless  such  absence  is 
apparent,  or  his  attention  has  been  called  to 
it  If  the  business  Is  one  with  which  he  is 
not  familiar,  he  has  a  right  to  expect  that 
its  dangers  will  be  pointed  out  to  him,  and 
that  he  will  be  instructed  in  those  things 
necessary  for  him  to  know  in  order  to  his 
own  safety.  He  cannot  be  held  to  assume 
the  risk  of  dangers  of  the  existence  of  which 
he  has  no  knowledge."  Further  on  In  the 
opinion  it  is  said:  "In  view  of  the  youth 
and  want  of  experience  in  the  business  on 
the  part  of  Bummel,  it  was  necessarily  a 
question  for  the  Jury  whether  his  employer 
had  sufficiently  warned  and  Instructed  him 
about  the  dangers  of  the  employment,  and 
how  to  avoid  them,  or  had  done  all  that  was 
reasonably  necessary  to  protect  him  from  in- 
Jury."  I  respectfully  submit  that  this  ease 
is  not  an  authority  for  the  majority. 

Bartholomew  v.  Kemmerer,  211  Pa.  277, 
eO  Atl.  90S.  It  la  a  fact  that  the  court  quotes 
with  approval  in  this  case  the  passage  from 
the  opinion  in  the  Bummel  Case  which  ap- 
pears in  the  majority  opinion.  And  it  gives 
a  more  complete  statement  of  the  case  of 
Carglll  V.  Phil.,  etc.,  Co.,  185  Pa.  269,  39  Atl. 
962.  Both  these  cases  were  mangle  cases  in 
which  a  guard  which  belonged  on  the  ma- 
chine had  been  removed  by  the  master.  Yet 
— and  this  is  full  of  slgniflcance— the  court 
does  not  in  either  case  make  allusion  to  the 
plaintiCTs  ignorance  of  this  fact,  nor  does  it 
in  any  way  treat  it  as  of  the  slightest  conse- 
quence. The  question  of  assumption  of  risk 
was  not  raised  In  the  Carglll  Case.  The 
defendant  seems  to  have  been  satisfied  to 
rely  upon  its  claim  that  no  negligence  bad 
been  established.  Neither  the  co.urt  below, 
nor  does  the  Chief  Justice  tn  his  opinion, 
make  the  slightest  allusion  to  the  law  of  as- 
sumption of  risk.  That  I  read  this  case  cor- 
rectly is  evident  from  what  is  said  of  it  in 
the  Bartholomew  Case:  "This  court  affirmed 
the  Judgment  entered  on  the  verdict,  there- 
by holding  that  the  case  is  for  the  Jury 
where  the  evidence  Is  conflicting  as  to  wheth- 
er the  plaintifT  was  properly  instructed  be- 
fore being  placed  at  work  at  the  mangle, 
whether  the  absence  of  a  guard  rendered  the 
machine  more  dangerous,  and  whether  the 
plaintiflF  herself  was  guilty  of  contributory 
negligence  "  Not  a  word  about  the  assump- 
tion of  risk. 


Nor  was  the  question  of  assumption  of 
risk  In  the  Bartholomew  Case.  The  opinion 
recites  that  counsel  for  tlie  defendant  In 
their  printed  argument  say  that  the  qaes- 
tlon  for  determination  "is  solely  one  of  fact, 
and  reduces  itself  down  to  whether  tbere 
was  a  guard  upon  the  mangle  through  which 
the  plaintiff  was  injured."  No  defense  was 
made  on  the  ground  of  assumption  of  liak ; 
it  was  simply  claimed  that  the  guard  was 
in  place.  This  position  of  tlie  defendant 
seems  easier  to  understand  wlien  we  take 
notice  that  all  the  witnesses  except  the  plain- 
tiff testified  that  the  guard  was  in  place. 
The  trial  court  ruled  the  case  against  the 
plaintiff  on  the  ground  of  assumption  of  risk. 
and  this  was  held  error;  but  not  l>ecanse 
the  plaintiff  did  not  assume  the  risk,  but 
because  that  was  not  the  issue.  This  ap- 
pears in  the  closing  paragraph  of  the  opin- 
ion. After  stating  Just  what  the  questions 
were  which  were  determined  in  the  Carglll 
Case  as  above  quoted,  namely,  whether  tbe 
plaintiff  was  properly  Instfucted,  wbetber 
the  absence  of  the  guard  rendered  the  ma- 
chine more  dangerous,  and  whether  the  plain- 
tiff was  negligent,  the  court  added:  "These 
were  the  questions  raised  in  the  case  at 
bar,  and  the  learned  Judge  was  in  error  In 
directing  a  verdict  In  favor  of  the  defendant 
on  the  ground  that  tbe  plaintiff  assumed  the 
risk  of  her  employment."  There  is  nothing 
decided  in  these  cases  which  throws  any 
doubt  on  the  rule  stated  In  Bowen  v.  Penn. 
B.  Co.,  219  Pa.  405,  68  AtL  963:  "In  this 
state  tbe  law  is  settled  that  an  employe.  In 
accepting  tbe  employment,  assumes  all  risks 
ordinarily  incidental  thereto,  and  all  other 
risks  open  and  obTlous,  the  dangerous  char- 
acter of  which  he  has  bad  opportunity  to 
observe."  Or  on  tbe  rule  stated  in  Nnss  v. 
Bafsnyder,  178  Pa.  397,  35  AtL  958.  and 
approved  in  Masterson  v.  Eldridge,  208  Pa. 
242.  57  Atl.  515,  as  follows:  "When  an  em- 
ploy6,  after  having  the  opportunity  of  be- 
coming acquainted  with  the  risks  of  bis  sit- 
uation, accepts  them,  he  cannot  complain 
if  subsequently  Injured  by  such  exposure. 
By  contracting  for  the  performance  of  bax- 
ardous  duties,  he  assumes  such  risks  as  are 
incidental  to  their  discharge  from  causes 
open  and  obvious,  the  dangerous  character 
of  which  causes  be  has  bad  an  opportunity 
to  ascertain."  Or  on  tbe  rule  as  stated  in 
Wilkinson  v.  Johns  Mfg.  Co.,  198  Pa.  634. 
48  Atl.  810:  "With  full  knowledge  of  the 
nature  of  bis  employment  and  of  tbe  appli- 
ances used  therein,  he  must  be  held  to  have 
assumed  the  risk  involved  In  it" 

Duffey  V.  Consolidated  Block  Coal  Co.,  147 
Iowa,  225,  124  N.  W.  609,  30  L.  B.  A.  (N.  S.) 
1007.  This  case  involved  the  law  of  assump- 
tion of  risk  only  as  a  matter  of  pleading. 
It  was  held  that  it  was  an  affirmatire  de- 
fense, and  must  be  pleaded.  And  that,  since 
it  was  not  pleaded,  it  was  not  Involved  in 
the  case. 

Martin  v.  Ught  Co.,  131  Iowa,  724,  106 
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N.  W.  359,  was  tbe  same  kind  of  a  case.  It 
involved  a  question  of  pleading.  Tbe  re- 
mark of  the  court  quoted  by  the  majority 
was  made  In  discussing  the  question  of  plead- 
ing. The  editorial  staff  of  the  West  Pub- 
lishing Company,  as  shown  by  the  headnote 
in  tbe  reporter,  understand  the  court  to 
mean,  "a  serrant  does  not  assume  risks  that 
arise  from  negligence  of  the  master,  unless 
they  be  shown  to  him  or  by  the  use  of 
proper  diligence  are  discernible  by  him." 
But  the  case  is  of  little  consequence  here  be- 
cause the  substantive  law  was  not  under  dis- 
cussion. As  the  court  say:  "The  defendant's 
answer  does  not,  in  our  judgment,  raise  the 
issue  of  assumptlbn  of   risk." 

Tyrrell  v.  Cain  &  Co.  (Iowa)  128  N.  W. 
536.  This  case  is  an  authority  for  the  theory 
adopted  by  the  majorl^,  5nd  the  opinion  is 
by  Judge  McClain,  In  whose  ability  and 
learning  I  have  great  confidence.  The  man- 
gle was  I)eing  operated  in  violation  of  a  stat- 
ute. There  is  a  ringing  dissenting  opinion 
by  Chief  Justice  Deemer,  who  says  that  the 
decision  is  due  to  a  reluctance  of  the  court 
to  decide  the  real  question  submitted,  which 
is  whether  a  servant  can  assume  a  risk 
arising  from  a  breach  of  a  statutory  duty. 
On  this  question,  he  says  the  court  is  hope- 
lessly divided,  though  he  is  ready  to  say  (as 
this  court  said  in  Kilpatrick  v.  Grand  Trunk 
By.  Co.,  74  Vt  288,  52  AU.  631,  93  Am.  St. 
Kep.  887)  that  such  a  risk  could  not  be  as- 
sumed. He  then  goes  on  to  say:  "It  is  not 
a  question  whether  he  knows  the  law  or  is 
familiar  with  the  legal  definition  of  negli- 
gence, but  rather  does  he  know  that  in  its 
then  condition  it  Is  dangerous;  and  does 
he  know  or  should  he  have  apprehended  the 
risk  to  which  he  is  ezix>sed  In  working  with 
the  machine  in  Its  then  condition?" 

Hesse  v.  Columbus,  etc.,  R.  0>.,  58  Ohio 
St  167,  50  N.  B.  355.  This  case  involved 
only  a  question  of  pleading,  and  Is  not  an 
authority  for  the  majority,  since  the  ques- 
tion was  not  involved  in  tbe  case  on  account 
of  the  lack  of  a  proper  averment. 

Worden  v.  Gore-Meenan  Co.,  83  Conn.  642, 
78  Atl.  422.  There  Is  nothing  in  this  case, 
rightly  understood,  which  affdrda  any  sup- 
ix)rt  to  the  theory  of  the  majority.  The 
question  under  discussion,  so  far  as  It  re- 
lated to  the  case  in  hand,  was  purely  a 
question  of  pleading.  In  holding  that  the 
defendant  and  not  the  plalntlfT  was  to  estab- 
lish the  assumption  of  the  risk,  the  court 
used  the  language  quoted  by  the  majority. 
Bnt  it  is  not  all  quoted.  The  court  had  just 
said:  "But  extraordinary  risks,  such  as  are 
not  ordinarily  incidents  of  the  employment, 
are  not  assumed  by  the  servant  He  may 
by  his  conduct  assume  them,"  Then,  hav- 
ing said  that  the  assumption  of  risk  is  not 
imputed  to  the  relationship  of  the  parties  or 
contract  of  employment  the  court  goes  on  to 
say:  "It  arises  from  the  fact  that  the  serv- 
ant, knowing  of  the  abnormal  risk,  has  will- 


ingly encountered  It  In  the  absence  of 
facts  showing  that  he  has  assumed  such  a 
risk,  he  is  not  presumed  to  have  done  so, 
and  be  is  not  required  to  allege  or  prove 
that  he  had  not  assumed  them  or  had  no 
Icnowledge  of  them  in  order  to  make  out  a 
prima  facie  case."  It  is  plain  enough  that 
the  court  makes  knowledge  of  the  risk,  and 
not  of  the  tact  that  it  is  extraordinary — 
that  is,  that  it  exists  through  the  negligence 
of  the  master — ^the  true  test 

Elie  V.  Cowles  ft  Co.,  82  Conn.  236,  73 
Atl.  268.  The  plaintiff  was  nonsuited  at 
the  dose  of  his  evidence.  The  case  was 
one  In  which  the  defective  machine  and  the 
dangers  thereof  were  fully  known  and  ap- 
preciated by  the  plaintiff,  and  he  relied  upon 
a  promise  to  repair  to  Believe  him  of  the 
assumption  of  the  risk.  The  statements  In 
the  opinion  are  to  be  interpreted  in  view  of 
the  character  of  the  case  then  in  band. 
The  opinion  in  the  case  was  filed  June  10, 
1909,  and  on  July  20,  1909,  Girard  v.  Gros- 
venordale  Co.,  82  Ck>nn.  271,  73  Atl.  747,  was 
announced  in  an  opinion  written  by  the  same 
Judge  who  wrote  the  Worden  Case.  The 
action  was  for  injuries  received  as  a  result 
of  running  certain  pulleys  too  fast  by  rea- 
son whereof  one  of  the  pulleys  burst,  and, 
being  thus  put  out  of  balance,  it  tore  down 
the  shaft,  which  finally  brought  down  a  coun- 
tershaft which  hit  the  plaintiff  and  injured 
him.  The  plaintiff  entered  the'  room  after 
the  pulley  broke  and  before  the  shafting 
fell,  and  saw  and  appreciated  the  situation 
and  it  dangers.  He  remained  10  or  12  min- 
utes, warning  others  of  the  dadger,  before 
the  countershaft  fell.  The  court  instructed 
the  jury  that  there  was  no  negligence  on  the 
part  of  the  defendant  prior  to  the  bursting 
of  the  pulley.  This  left  nothing  for  tbe 
plaintiff's  action  to  stand  on,  except  tbe 
conduct  of  the  master  after  the  pulley  went 
to  pieces;  that  is  to  say,  his  negligence 
in  failing  to  stop  the  machinery.  It  appear- 
ed that  the  defendant  had,  in  fact,  tairen 
steps  to  shut  it  down;  but  it  did  not  ap- 
pear that  tbe  plaintiff  knew  this.  Tbe  cade 
was  reversed  on  account  of  Inconsistent  in- 
structions, which  allowed  a  recovery  though 
plaintiff  assumed  the  risk.  Among  other 
things,  the  court  said:  "So  far  as  these  as- 
signments have  been  pursued  in  argument, 
they  revolve  around  the  question,  already 
considered,  whether  tbe  plaintiff  could  as- 
sume a  risk  of  injury  resulting  from  the 
defendant's  negligence.  That  he  could  do 
this  Is '  unquestionable;  whether  he  did  or 
not  was,  upon  the  evidence  and  claims  of  the 
parties,  a  question  of  fact  for  the  jury,  and 
could  not  properly  be  taken  from  them  by 
the  court  as  it  was  requested  to  do  by  the 
defendant."  Whether  this  holding  can  be 
sustained  on  any  ground,  I  do  not  stop  to 
consider;  certainly  It  could  not  on  the 
theory  of  the  majority.  Remembering  that 
In  Connecticut  the  burden  of  establishing  as- 
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sumption  of  risk  is  on  the  defendant,  It 
cannot  be  said  tbat  this  Involves  establishing 
the  plaintiff's  knowledge  of  the  defendant's 
negligence,  for  it  Is  expressly  stated  that  it 
did  not  appear  that  plaintiff  knew  what 
steps  the  defendant  had  taken  to  stop  the 
machinery.  So  if  the  law  of  Ck>nnecticut 
was  that  the  defendant  must  show,  tn  order 
to  establish  assumption  of  risk,  not  only 
that  the  plaintiff  knew  the  conditions  and 
appreciated  the  dangers,  but  also  that  he 
knew  that  these  conditions  and  dangers  ex- 
isted through  the  defendant's  negligence,  the 
charge  would  have  been  harmless,  for  the 
defendant  had  failed  In  the  proof,  and,  as 
plaintiff  claimed,  the  doctrine  of  assumption 
of  risk  was  out  of  the  case.  The  case  is 
conclusive  that,  by  the  law  of  Connecticut, 
knowledge  and  appreciation  of  conditions 
and  dangers  are  sufficient  to  charge  a  serv- 
ant with  the  assumption  of  the  risk.  But  if 
any  further  evidence  regarding  the  rule  in 
Connecticut  were  needed,  reference  might  be 
had  to  Tenney  v.  Balrd  Machine  Co.  (Conn.) 
S2  Atl.  639,  which  has  Just  come  to  hand, 
wherein  it  is  said :  "It  thus  appears  that  he 
knew  and  appreciated  the  risks  which  he  en- 
countered in  this,  which  was  his  ordinary 
employment,  and  he  must  be  held  to  have 
assumed  them." 

Leary  v.  B.  &  A.  B.  Co.,  139  Mass.  5S0,  2 
N.  E.  115,  62  Am.  Rep.  733.  Although  it  is 
true  that  the  court  used  the  language  quoted 
by  the  majority,  the  result  of  the  case  shows 
that  the  true  meaning  of  the  court  is  not 
that  which  Is  claimed  for  it  It  was  the  case 
of  one  who  fell  or  was  thrown  while  at- 
tempting to  get  oft  a  moving  engine.  The 
trial  court  held  that  he  could  not  recover, 
and  this  was  affirmed,  on  the  ground  that 
"no  fault  or  negligence  was  shown  on  the 
part  of  the  defendant"  It  was  said  that  the 
danger  was  known  to  the  plaintiff,  and  noth- 
ing Is  said  regarding  his  knowledge  of  any 
negligence  on  the  part  of  the  defendant 
which  produced  that  danger. 

O'Toole  V.  Pruyn,  201  Mass.  126,  87  N.  H. 
608.  There  is  little  consolation  to  one  ad- 
hering to  the  theory  of  the  majority  In  a 
study  of  this  case.  The  true  meaning  of  the 
court's  language  is  too  plain  to  be  mistaken. 
O'Toole  did  not  know  of  the  defect ;  that  is 
to  say,  he  did  not  know  the  physical  condi- 
tion of  the  wheelbarrow.  He  did  not  know 
that  one  leg  was  shorter  than  the  other. 
That  the  court  did  not  mean  more  than  this 
M  apparent  from  this  expression  in  the  opin- 
ion :  "A  plaintiff  may  be  precluded  from  re- 
covery If  he  appreciates  the  character  and 
extent  of  the  danger,  although  he  fails  to 
understand  the  precise  manifestation  of  It, 
which  causes  his  injury;  but  he  cannot  be 
80  precluded,  unless  he  understands  the  na- 
ture and  degree  of  the  risk,  to  which  he  is 
subjected." 

There  is  little  need  of  being  In  doubt  as 
to  the  law  of  Massachusetts  on  this  subject 


It  Is  thus  stated  in  Myers  y.  Hudson   Iron 
Co.,   150   Mass.   125,  22  N.   B.   631,    15    Am. 
St   Rep.   176:    "The   risk   of  the   safety    of 
machinery  is  not  assumed  by  an  einploy& 
unless  he  knows  the  danger,  or  unless  it  is 
so   obvious   that   he    will '  be  presumed    to 
know  it     He  takes  the  risk  of  known    or 
obvious  dangers,  and  not  of  others."      It  Is 
thus' stated  in  Anderson  v.  Clark,  155   Mass. 
368,  29  N.  E.  589 :   "A  person  cannot  be  said 
to  take  a  risk  unless  be  knows,  not    only 
the  condition  of  things,  but  also  that  dan- 
ger exists  In  such  condition.     If,  however, 
the  danger  is  obvious,  knowledge  of  the  con- 
dition of  things  need  only  be  shown."     This 
rule,  by  the  way,  was  quoted  and  approved 
in  Beming  v.  Medart  66  Mo.  App.  443.     It 
is  thus  stated  in  Connolly  v.  Eldredge.   160 
Mass.  566,  36  N.  E.  469,  by  Judge  Holmes: 
"The  danger  to  fingers  from  two  cylinden 
in  contact  with  each  other,  and  seen   to  be 
revolving  Inwardly,  is  obvious  to  any  person 
of  ordinary  powers,  and  plainly  was  under- 
stood by  the  plaintiff."    And  further:     "If 
there  had  been  no  guard  across  the  shelf  of 
the  mangle,  the  plaintiff  would  have  acted  at 
her  peril."     It  is  thus  stated  in  Glass  t. 
Hazen  Confectionery  Co.,  211  Mass.  99,  97 
N.  E.  627 :  "A  guard  may  have  been  reason- 
ably necessary   to   insure  a  safe  machine. 
See  Wheeler  v.  Wason  Mfg.  Co.,  135  Mass. 
294.     But  the  Judge  carefully  instructed  the 
Jury  In  this  connection  that  if  the  risk  or 
danger   was  obvious — as  the  absence  of  a 
guard  would  be — there  was  no  liability  on 
the  part  of  the  defendant  for  using  this  ma- 
chine, and  it  was  not  bound  to  provide  a 
different  or  safer  one." 

Klofski  V.  Bailroad  Supply  Co.,  235  IlL 
146,  85  N.  E.  274.  It  is  apparent  from  a 
reading  of  this  case  that  the  rule  contended 
for  by  the  majority  is  not  the  rule  of  the 
Illinois  court;  for  it  is  said  in  this  very 
case:  "'If  the  servant  has,  or  by  the  exer- 
cise of  reasonable  care  would  have,  knowl- 
edge of  the  existence  of  a  particular  danger, 
and  continues  in  the  employment  without 
complaint,  he  will  be  deemed  to  have  assam- 
ed  the  danger;  and,  in  respect  to  such  dan- 
gers, it  is  wholly  Immaterial  whether  they 
arise  from  the  negligence  of  the  master  or 
from  other  causes." 

Browne  v.  Slegel,  Cooper  ft  Co.,  191  lU. 
226,  60  N.  E.  816.  It  is  said  by  the  majori- 
ty that  the  Klofski  Case  follows  this  case, 
and  a  quotation  from  the  opinion  is  given  to 
the  effect  that  the  servant  must  know  of  the 
defects  before  he  can  be  held  to  have  as- 
sumed the  risk.  The  trouble  is  too  little  is 
quoted  to  show  the  true  meaning  of  the 
words  of  the  court.  The  court  goes  on  to 
say:  "The  servant  assumes,  not  only  the  or> 
dlnnry  risks  incident  to  his  employment  but 
also  all  dangers  which  are  obvious  and  ap- 
parent, and  if  he  voluntarily  enters  into  or 
continaes  in  the  service,  knowing  or  having 
means  of  knowing  its  dangers,  he  la  deemed 


Digitized  by  LjOOQ IC 


Vt) 


DUGOAN  V.  HEAPHT 


741 


to  have  assumed  the  risks,  and  to  have  waiv- 
ed all  claims  against  the  master  for  dam- 
ages In  case  of  personal  Injury." 

('Ichowicz  V.  International  Packing  Co., 
206  lU.  346,  68  JI.  E.  1083.  This  case  is 
cited  by  the  majority  as  essential  to  a  full 
statement  of  the  doctrine  as  understood  in 
Illinois.  Here  again  the  majority  quote  too 
little.  Restoring  the  sentence  quoted  by  the 
majority  to  its  place  in  the  opinion  and  tak- 
ing it  with  what  should  go  with  it,  it  ap- 
I>ear8  thus:  "And  if  a  servant,  knowing  the 
hazards  of  his  employment  as  the  business 
is  conducted,  is  Injured  while  engaged  there- 
in, be  cannot  maintain  an  action  against  bis 
master  for  the  injury  merely  on  the  ground 
that  there  was  a  safer  mode  in  which  the 
business  might  have  been  conducted.  A 
servant  who  knows  that  there  are  dangerous 
defects,"  etc.  I  think  it  Is  plain  from  these 
very  cases  that  the  rule  in  Illinois  is  the  rule 
I  am  advocating. 

Blom  V.  Yellowstone  Park  Aas'n,  86  Minn. 
237,  90  N.  W.  397.  I  admit  that  Chief  Judge 
Start  uses  the  word  defectt  in  defining  the 
law  of  assumption  of  risk  in  this  case. 
That  he  means  an3rthlng  more  than  the  con- 
dition of  things,  I.  deny.  It  was  a  mangle 
case  as  stated,  and  it  was  held  that  the 
plaintiff  had  assumed  the  risk — a  result 
that  could  not  have  been  reached  If  knowl- 
edge of  defendant's  negligence  had  been  es- 
sential. The  rule  of  that  court  is  plain 
enough  from  WnotlUa  v.  Duluth  Lumber 
Co.,  37  Minn.  153,  33  N.  W.  551,  6  Am.  St 
Rep.  832,  where  it  is  said :  "Again,  It  is  one 
thing  to  be  aware  that  machinery  is  defec- 
tive, or  in  a  particular  condition,  and  anoth- 
er thing  to  know  and  appreciate  the  risks  re- 
sulting therefrom.  A  man  of  ordinary  intel- 
ligence and  experience  may  know  the  actual 
condition  of  an  instrument  with  which  he  is 
working,  and  yet  not  know  the. nature  or  ex- 
tent of  the  risks  to  which  he  is  exposed. 
The  mere  fact  that  a  servant  knows  the  de- 
fect does  not  necessarily  charge  him  with 
contributory  negligence  or  the  assumption 
of  risks  growing  out  of  these  defects.  The 
question  is:  Did  he  know,  or  ought  he,  in 
the  exercise  of  ordinary  common  sense  and 
prudence,  to  have  known,  the  risks  to  which 
the  condition  of  the  instrumentalities  exiws- 
ed  him?"  It  Is  thus  seen  that  the  court 
sometimes  says  defects,  and  sometimes  con- 
dition; but  it  is  perfectly  apparent  that  the 
same  thing  Is  meant  whichever  word  is  used. 
Chief  Judge  Start  comes  to  my  aid,  in  seek- 
ing the  true  meaning  of  the  Minnesota  court. 
In  Christiansen  v.  Northwestern  Compo- 
Board  Co.,  83  Minn.  25,  85  N.  W.  826,  85  Am. 
St.  Rep.  440,  wherein  he  says:  "Now,  to 
charge  him  with  assumption  of  any  risks 
IncidMit  to  the  condition  of  the  saw  which 
injured  him.  It  is  not  sufficient  that  he  knew 
itR  condition  unless  he  also  knew,  or  in  the 
exercise  of  ordinary  prudence  ought  to  have 
known  and  appreciated,  the  risks  to  which 


the  condition  of  the  saw  exposed  him  In  do- 
ing the  acts  be  was  doing  when  injured." 

St  Louis,  etc.,  Ry.  Co.  v.  Vann,  98  Ark. 
145,  135  S.  W.  816.  One  need  not  go  a  great 
ways  to  find  that  the  Arkansas  doctrine  is 
not  what  the  majority  claim.  The  passage 
quoted  from  the  case  named  means  no  more 
than  if  it  read  "It  is  only  where  the  servant 
Is  aware  of  the  condition  and  voluntarily  ex- 
poses himself  to  the  danger  that  he  can  be 
said  to  have  assumed  the  risk."  This  be- 
comes perfectly  apparent  when  reference  is 
made  to  the  case  cited  just  before  the  state- 
ment quoted  by  the  majority.  G.  &  G.  R. 
R.  Co.  V.  Jones,  77  Ark.  367,  92  S.  W.  244,  4 
L.  R.  A.  (N.  S.)  837,  7  Ann.  Cas.  430.  For  it 
is  therein  said  of  the  servant's  relation  to  a 
risk  caused  by  the  negligence  of  the  master: 
"On  the  other  hand,  if  be  realizes  the  dan- 
ger, and  still  elects  to  go  ahead  and  expose 
himself  to  it,  then,  though  he  acts  with  the 
greatest  care,  he  may,  if  injured,  be  held  to 
have  assumed  the  risk."  And  again:  "As 
the  danger  was  brought  about  by  the  negli- 
gence of  the  foreman,  before  It  can  be  said, 
as  a  matter  of  law,  that  plaintiff  assumed 
the  risk  thereof  by  the  mere  fact  that  he 
went  ahead  with  his  work.  It  must  be  clearly 
shown  that,  when  he  did  so,  he  knew  and  ap- 
preciated the  danger  to  which  be  exposed 
himself  by  doing  the  work."  This  puts  the 
burden  of  proof  onto  the  defendant,  but 
otherwise  the  rule  is  the  same  as  our  own. 
To  the  same  effect  Is  C,  R.  I.  &  P.  Ry.  Co. 
V.  Grubbs,  97  Ark.  486,  134  S.  W.  636. 

Texas  Co.  V.  Garrett  (Tex.  Civ.  App.)  134 
S.  W.  812.  The  true  meaning  of  this  case  Is 
mistaken  by  the  majority.  Here  again  the 
word  "defects"  Is  used  simply  to  denote  the 
physical  conditions.  The  case  shows  it 
But  If  further  evidence  were  needed,  ref- 
erence might  be  had  to  Farmers'  Cotton  Oil 
Co.  V.  Barnes  (Tex.  Civ.  App.)  134  S.  W.  369, 
wherein  it  is  said:  "We  are  aware  that  the 
law  is  well  settled  that,  notwithstanding  the 
servant  owes  no  duty  of  Inspection,  yet  he 
cannot  shut  his  eyes  to  dangers  that  are 
obvious  to  ordinary  men,  and  assumes  the 
risks  of  a  danger  of  which  he  had  actual 
knowledge  and  of  such  hazards  as  he  would 
have  learned  by  the  exercise  of  that  ordina- 
ry circumspection  which  a  prudent  man 
would  have  used  in  the  particular  employ- 
ment." Again,  in  Lone  Star,  etc..  Go.  v. 
Caddell  (Tex.  Civ.  App.)  134  S.  W.  841,  it  Is 
said:  "The  servant,  in  order  to  be  charged 
with  an  assumption  of  the  risk  upon  the 
ground  that  he  knows  of  the  existence  of  the 
defect,  must  not  only  know  of  the  situation, 
but  also  of  the  danger  that  is  likely  to  result 
from  it" — citing  Railway  Co.  v.  Jones,  supra; 
and  1  Labatt,  Mast  &  Serv.  i  296,  wherein 
it  is  said:  "A  man  of  ordinary  intelligence 
and  experience  may  know  the  actual  condi- 
tion of  an  instrument  with  which  he  is 
working,  and  yet  not  know  the  nature  or 
extent  of  the  risks  to  which  he  Is  exposed.'' 
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Reference  Is  made  by  the  majority  to  the 
doctrine  of  waiver.  Of  course,  there  would 
be  no  occasion  to  refer  to  this  If  it  was 
not  considered  to  be  applicable  to  the  case, 
and  the  result  of  the  treatment  of  this  fea- 
ture of  the  case  by  the  majority  is  to  com- 
mit the  court  to  the  applicability  of  that 
doctrine  to  these  cases.  In  this  connection, 
tile  majority  calls  attention  to  the  use  of  the 
word  "waived"  in  Blancbard  v.  Vt  Shade 
Roller  C!o.,  84  Vt  446,  79  AU.  Ml.  I  am 
ready  to  admit  that  the  law  of  waiver  is  as 
stated  by  the  majority.  But  I  am  not  ready 
to  admit  that  this  court  ever  intentionally 
announced  the  doctrine  that  it  had  any  place 
in  a  negligence  case  in  determining  the  ques- 
tion of  assumption  of  risk.  No  such  idea 
was  in  the  mind  of  the  writer  of  the  opinion 
in  the  Blancliard  Case,  or  any  other  member 
of  the  court,  when  it  was  announced.  The 
term  was  not  used  in  its  legal  sense,  at  all, 
but  only  to  express  the  idea  that  the  plain- 
tiff might  have  so  conducted  himself  as 
not  to  be  entitled  to  either  protection  refer- 
red to. 

In  South  Carolina,  it  seems  to  be  held,  as 
stated  by  the  majority,  that  assumption  of 
risk  is  in  the  nature  of  a  waiver.  And  this 
term  seems  to  be  used  in  its  legal  sense. 
But  such  is  not  the  law  of  New  Tork.  This 
appears  from  the  very  case  cited  by  the  ma- 
jority. Drake  v.  Auburn  City  Ry.  Co.,  173 
N.  Y.  466,  66  N.  E.  121.  I  quote  the  para- 
graph from  which  the  statement  in  the  ma- 
jority opinion  is  selected:  "The  rule  of  the 
assumption  of  obvious  risks  does  not  rest 
wholly  upon  the  implied  agreement  of  the 
employ^,  but  on  an  independent  act  of 
waiver,  evidenced  by  his  continuing  In  the 
employment  with  a  full  knowledge  of  all  the 
facta."  Thus  it  appears  that  the  waiver 
here  spoken  of  is  not  the  technical  waiver — 
the  voluntary  relinquishment  of  a  known 
right — but  one  of  evidence,  that  is  proved 
by  continuing  in  the  employment  with  knowl- 
edge of  the  facts.  If  any  doubt  of  this 
could  exist,  it  would  be  dispelled  by  what 
immediately  follows  what  I  have  quoted. 
The  court  proceeds:  "In  O'Maley  v.  South 
Boston  Gaslight  Co.,  158  Mass.  136,  32  N. 
E.  1119,  47  L.  R.  A.  161,  the  Supreme  Judi- 
cial Court  of  Massachusetts  uses  this  lan- 
guage: The  doctrine  of  the  assumption  of 
the  risks  of  his  employment  by  an  employe 
has  usually  been  considered  from  the  point 
of  view  of  a  contract,  express  or  Implied; 
but,  as  applied  to  actions  of  tort  for  negli- 
gence against  an  employer,  it  leads  up  to 
the  broader  principle  expressed  by  the  max- 
im, "Volenti  non  fit  injuria" — one  who,  know- 
ing and  appreciating  a  danger,  and  volunta- 
rily assuming  the  risk  of  it,  has  no  Just 
cause  of  complaint  against  another  who  is 
primarily  responsible  for  the  existence  of 
the  danger.  As  between  the  two,  liis  volun- 
tary assumption  of  the  risk  absolves  the  oth- 
er from  any  particular  duty  to  him  in  that 


respect,  and  leaves  each  to  tak^  SUch  chanc- 
es as  exist  In  the  situation,  without  a  right 
to  claim  anything  from  the  other.  In  such  a 
case  there  is  no  actionable  negligence  on 
the  part  of  him  who  is  primarily  responsi- 
ble for  the  danger.'"  It  must  be  kept  in 
mind  all  along  that,  whenever  the  majority 
uses  the  word  "defect,"  it  is  the  equivalent 
of  "a  dangerous  condition  which  exists 
through  the  negligence  of  the  master."  So, 
to  get  a  full  understanding  of  the  majority 
rule,  one  should  substitute  this  plirase  for 
the  word  "defect"  therein.  That  I  am  cor- 
rect in  this  proposition  sufficiently  appears 
from  the  following  taken  from  the  majority 
opinion:  "There  can  be  no  assumption  of 
risks  due  to  a  master's  negligence  In  provid- 
ing defective  machinery,  unless  the  servant 
knows,  or  must  be  taken  to  know,  both  of 
the  defect  and  of  the  danger  attending  it 
The  doctrine  is  thus  stated  in  SUnner  v. 
C.  V.  R.  R.  Co.,  73  Vt.  336,  340  [50  AtL  109». 
1100],  where  it  is  said:  'If  a  servant,  knote- 
ing  that  the  master  hat  tteglected  kit  dutt 
attd  that  he  it  thereby  tubieot  to  ianoen 
not  incident  to  the  employment,  oontinuet 
in  the  service,"  etc.  What  "doctrine"  is  here 
referred  to?  Why,  tlie  doctrine  Just  stated, 
of  course,  that  the  servant  must  know  ef 
the  defect  as  well  as  the  danger.  And  by 
"defect"  is  meant  Just  what  I  have  pohited 
out  So  there  is  no  escape  from  this:  The 
doctrine  of  the  majority  contains  the  ele- 
ments quoted  from  the  Skinner  Case  which 
I  have  italicized. 

An  Ingenious  selection  and  arrangement  of 
expressions  taken  from  various  opinions 
makes  it  appear  that  the  doctrine  of  the  ma- 
jority has  been  previously  announced  by  this 
court.  I  t>oldly  and  confidently  assert  that 
this  claim  is  incorrect  Restoring  these  ex- 
pressions to  the  opinions  from  which  tbey 
were  taken,  and  reading  them  in  connection 
with  the  context,  shows  that  this  court  nev- 
er gave  conscious  utterance  to  any  such  doc- 
trine.   The  cases  follow: 

Skinner  y.  O.  V.  R.  R.  Co.,  73  Vt  336.  60 
Atl.  1099.  Judge  Start  is  correctly  quoted. 
But  Just  before  the  passage  quoted  by  the 
majority  we  find  him  saying:  "He  (the  serv- 
ant) also,  in  like  manner,  assumes  risks  and 
dangers  attending  his  service  that  are  known 
to  and  comprehended  by  him,  in  so  far  as 
they  would  have  been  known  and  compre- 
hended by  one  of  his  age,  experience,  and 
capacity."  What  was  actually  decided  in 
that  case  is  well  stated  In  the  lieadnote 
thereto:  "A  servant  assumes  all  ordinary 
risks  Incident  to  his  employment  and  if 
there  are  risks,  made  incident  to  his  em- 
ployment by  his  master's  negligence,  which 
the  servant  knows  and  comprehends,  or 
ought  to  know  and  comprehend,  he  assumes 
these  also,  unless  he  Is  lulled  into  a  sense 
of  security  by  an  express  or  implied  repre- 
sentation of  the  master."  This,  I  insist,  is 
an  accurate  statement  of  the  law  of  that 
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case.  This  headnote  was  written  by  the 
same  hand  that  penned  the  majority  opin- 
ion, and  I  submit  that  the  reiwrter  analyzed 
the  case  more  accurately  than  the  Judge. 

It  is  said  that  the  language  taken  by  the 
majority  from  this  case  is  quoted  and  ap- 
proved in  the  third  Yolmne  of  Cooley  on 
Torts.  The  Importance  of  this  should  not 
be  magnified.  The  voice  is  not  the  voice  of 
Judge  Cooley,  but  of  Ids  editor.  Judge  Cool- 
ey himself  never  gave  utterance  to  any 
snch  proposition.  His  rule  was  this:  "The 
terms  in  which  the  proposition  has  been 
stated  wUI  exempt  the  master  from  responsi- 
bility in  all  cases  where  the  risks  were  ap- 
parent, and  were  voluntarily  assumed  by  a 
person  capable  of  understanding  and  appre- 
ciating them."     Cooley,  Torts,  551. 

Severance  v.  New  England  Talc  Co.,  72 
Vt  181,  47  AU.  833.  The  majority  quote 
the  last  sentence  of  the  opinion.  But  I  can- 
not believe  that  this  case  means  what  the 
majority  claim  for  it  What  the  court  there 
refers  to  is  knowledge  of  the  conditiotu — ^not 
knowledge  of  how  those  conditions  came  to 
be.  And  here  again  I .  vouch  the  headnote 
prepared  by  the  writer  of  the  majority  opin- 
ion, and  Insist  ttiat  It  is  an  accurate  state- 
ment of  the  law  of  the  case:  "There  is  no 
special  assumption  by  a  servant  of  a  risk 
due  to  the  master's  negligence,  unless  the 
servant  knows  or  ought  to  know  of  the  un- 
necessary risk  so  caused."  Knowledge  of 
the  risk,  and  not  knowledge  of  its  origin  or 
cause,  is  thus  made  to  determine. 

Johnson  t.  B.  &  M.  Railroad,  78  Vt  844, 
62  Atl.  1021.  The  statement  selected  by  the 
majority  is  entirely  outside  of  the  decision, 
and,  if  it  meant  just  what  the  majority 
claim,  would  be  a  dictum,  only.  But  I  Iiave 
first-hand  information  that  the  opinion  was 
never  intended  to  proclaim  any  such  theory 
as  is  ascril>ed  to  it.  This  appears  from  the 
following  paragraph,  in  which,  in  speaking 
of  the  negligence  relied  upon,  and  the  claim 
that  It  afTorded  a  basis  of  recovery,  the 
opinion  says:  "And  so  it  does,  unless,  as  we 
have  seen,  the  condition  and  its  dangers 
were  known  to  and  voluntarily  Incurred." 
It  is  plain  enough  from  the  clause,  "as  we 
liave  seen,"  that  the  expression  quoted  by 
the  majority  and  the  expression  which  I 
quote  were  Intended  to  mean  the  same  thing. 
It  Is  equally  apparent  that  at  that  time,  this 
«oart,  and  every  member  of  It  except  Judge 
Monson,  who  did  not  sit,  understood  that. 
If  Johnson  knew  the  conditions  and  their 
dangers,  he  assumed  the  risk,  without  re- 
gard to  whether  he  knew  or  was  ignorant  of 
bow  these  conditions  came  to  be.  This  Is 
Just  wliat  counsel  claimed,  and  just  what 
the  reporter  covered  by  bia  headnote. 

WlUiams  V.  Norton  Bros.,  81  Vt  1,  69 
Atl.  146.  It  Is  true  that  Judge  Tyler  makes 
use  of  the  word  "defects,"  but  It  is  perfectly 
apparent  that  he  means  no  more  than  if  he 
had  said:  "Whether  he  had  an  opportunity 


to  See  the  condition  of  the  cable,  or  was 
chargeable  with  knowledge  of  its  condition, 
were  questions  for  the  jury."  Again  I  call 
upon  the  reporter;  and  I  Insist  that  he  cor- 
rectly interprets  the  court  when  he  under- 
stands It  to  say,  "whether  plaintiff  was 
chargeable  with  knowledge  of  the  danger" 
was  a  question  properly  submitted  to  the 
Jury. 

Valllancourt  v.  Grand  Trunk  By.  Co.,  82 
Vt  416,  74  AtL  99.  This  case  Is  not  an  au- 
thority for  the  majority  opinion  when  prop- 
erly understood.  In  order  to  show  this,  I 
quote  the  wliole  paragraph  from  which  the 
majority  take  a  part  (the  stars  take  the 
place  of  cases  cited):  "It  Is  further  said 
tliat  the  plaintiff  assumed  the  risk.  The  risk 
was  not  an  ordinary  one  incident  to  the 
plaintiff's  employment,  for  the  tendency  of 
the  evidence  is  that  it  existed  as  a  result  of 
the  negligence  of  the  master  itself.  And  as 
an  extraordinary  risk  he  did  not  assume  It 
as  a-matter  of  law,  since  the  evidence  tends 
to  show  that  no  knowledge  of  the  presence 
of  the  clinker  was  had  by  him  prior  to  the 
accident,  and  whether  It  was  so  plainly  ob- 
servable that  he  will  be  taken  to  have 
known  of  it  and  to  have  comprehended  the 
danger  was  clearly  for  the  jury  to  deter- 
mine. ♦  •  »  Nor  in  tills  respect  does  the 
fact  tliat  the  plaintiff  testified  to  knowledge 
that  clinkers,  big  and  little,  are  commonly 
found  around  railroad  yards  and  along  the 
tracks  and  right  of  way,  make  any  differ- 
ence, In  the  absence  of  actual  or  implied 
knowledge  of  the  particular  defect  which 
caused  the  accident  and  a  comprehension  of 
the  danger  attending  it"  Is  it  not  plain 
that  the  word  "defect"  is  here  used  to  mean 
merely  the  presence  of  the  clinker  as  a  part 
of  the  physical  conditions  from  which  dan- 
ger arose,  without  regard  to  how  the  clinker 
got  there  or  why  it  remained  there?  If  the 
plaintiff  knew  the  clinker  was  there  and 
comprehended  and  appreciated  Just  how  Its 
presence  affected  his  safety  In  the  discharge 
of  his  duties,  he  would,  in  the  absence  of 
anything  to  relieve  him  therefrom — like  be- 
ing absorbed  in  his  attempt  to  mount  the 
train  or  something  of  that  kind — assume  the 
risk,  though  he  was  ignorant  of  how  It  came 
there,  and  did  not  know  that  it  had  been 
there  long  enough  to  charge  the  company 
with  negligence. 

Marshal  v.  Dalton  Paper  Mills,  82  Vt 
489,  74  AO.  108,  24  L.  R.  A.  (N.  S.)  128.  I 
find  no  support  of  the  majority  opinion  In 
this  case.  I  quote  all  the  court  says  on  the 
subject  of  assumption  of  risk,  omitting  the 
statement  of  the  claims  of  counsel:  "There 
was  no  evidence,  however,  that  grease  had 
ever  before  accumulated  on  the  running 
board  to  such  an  amount,  nor  that  the  plain- 
tiff had  reason  to  believe  It  would,  nor  that 
he  knew  it  was  there  on  the  night  of  the  ac- 
cident before  he  was  Injured.    On  the  ot&er 
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band,  his  testimony  that  he  did  not  know  of 
any  trouble  with  the  rnnnlng  board  that 
night  was  uncontradicted.  When  before  that 
time  there  had  been  a  break  In  the  paper 
during  the  time  the  plaintiff  was  on  duty, 
or  when  he  had  previously  been  called  upon 
to  pass  over  the  running  board  to  or  from 
the  wet  end  of  the  machine,  does  not  ap- 
pear. He  was  working  nights  only.  On 
that  particular  night  the  light  in  the  mill 
was  not  good.  On  the  occasion  in  question 
In  going  to  the  wet  end  of  the  machine  he 
ran  on  the  floor  between  the  machine  and 
the  side  of  the  room.  In  returning,  guiding 
the  paper  over  and  under  the  driers  and  felt 
rolls,  necessarily  his  whole  attention  was 
constantly  given  thereto.  He  could  not  look 
down  to  see  where  or  on  what  he  was  step- 
ping, without  great  danger  of  being  caught 
by  and  drawn  into  the  machine.  The  Jury 
found  in  effect  that  but  for  the  defendant's 
negligence  the  unsafe  condition  would  not 
have  existed.  The  risk  was  therefore  not 
an  ordinary  one  incident  to  the  plaintifTs 
employment,  but  an  extraordinary  and  un- 
usual one  which  he  was  not  In  law  obliged 
to  anticipate.  He  had  a  right  to  assume 
tliat  the  master  had  used  due  diligence  to 
provide  him  a  suitable  place  In  which  to 
work,  and  he  did  not  assume  the  risk  of  the 
master's  negligence  in  the  performance  of 
that  duty.  Upon  the  facts  and  circumstanc- 
es shown  we  cannot  say  as  a  matter  of  law 
that  the  plaintiff  knew  of  the  unsafe  condi- 
tion, nor  that  it  was  so  plainly  observable 
that  he  will  be  taken  to  have  known  of  it 
The  question  of  the  assumption  of  the  risk 
was  therefore  for  the  jury." 

It  is  to  be  observed  that  the  negligence  In 
this  case  was  not  simply  in  the  presence  of 
grease  on  the  running  board,  but  in  allowing 
It  to  remain  there  an  unreasonable  length  of 
time  as  was  indicated  by  the  quantity  which 
had  accumulated.  Now  supposing  the  plain- 
tiff had  known  the  grease  was  there,  but  ig- 
norant that  it  had  l>een  there  so  long  as 
to  make  the  master  negligent,  and  had 
known  just  how  its  presence  affected  the 
safety  of  the  place— Just  how  it  increased 
the  hazards  of  his  work— is  there  any  doubt 
that  he  would  have  assumed  the  risk?  The 
majority  says  that  knowledge  of  a  defect  or 
imperfection,  and  not  merely  a  dangerous 
condition,  is  essential  to  the  assumption  of 
the  risk  is  the  doctrine  of  Miner  v.  Franklin 
County  Telephone  Co.,  83  Vt.  311,  75  Atl. 
653,  26  L.  R.  A.  (N.  S.)  1195.  I  cannot  see 
it.  It  is  true  that  the  court  in  stating  the 
tendency  of  the  evidence  several  times  uses 
the  word  "defect";  but,  when  the  rule  of 
law  is  stated,  it  is  put  in  these  words:  "The 
plaintiff  understood  that  some  of  his  work 
would  be  on  poles  carrying  insulated  power 
wires,  and  be  assumed  the  risks  ordinarily 
incident  to  such  an  employment;  but  this 
did  not  include  risks  which  were  due  to  the 
defendant's  want  of  proper  care,  unless  they 


were  riskg  which  be  knew  and  oomprdiaid- 

ed,  or  ritks  so  obvious  that  the  law  would 
charge  him  with  knowledge  or  comprehen- 
sion." The  "defect"  in  this  case  was  the 
lack  of  insulation  at  a  point  on  these  wires 
between  which  Miner  attempted  to  pass.  He 
did  not  see  that  the  insolation  was  off, 
though  he  looked.  Suppose  he  had  seen  that 
the  insulation  was  off,  he  knew  all  about  the 
dangers  which  this  condition  would  present. 
Can  it  be  that  he  would  not  have  assumed 
the  risk?  Suppose  these  wires  were  utterly 
bare,  and  this  for  the  reason  that  the  mas- 
ter had  removed  the  Insulation,  and  Miner, 
knowing  all  about  the  terrible  dangers  in- 
volved, had  attempted  to  pass  between  theio, 
could  he  be  heard  to  say:  "I  knew  the 
wires  were  bare.  I  knew  that  it  meant 
serious  Injury  if  I  touched  one  of  them.  I  -ir 
I  did  not  know  the  company  had  removed 
the  insulation"?  I  think  not.  Knowing  tlie 
conditions  and  appreciating  the  perils  would 
have  charged  him  with  the  consequence"*  of 
his  attempt  to  pass  between  the  wires.  Turn- 
ing, now,  from  what  I  insist  this  court  never 
intentionally  said,  to  what  we  have  said  on 
this  important  subject,  I  find  that  the  rule 
I  stand  for  Is  by  no  means  unfamillnr. 

It  was  said  by  Judge  Miles,  in  MoDnffoe's 
Adm'x  V.  B.  ft  M.  Railroad,  81  Vt.  52,  TO  .\tl. 
124,  130  Am.  St  Rep.  1019,  with  the  npDrov- 
al  of  every  member  of  this  court  as  now- 
constituted  except  Judge  Munson,  who  tried 
the  case  below,  in  speaking  of  a  railroad 
waterspout  maintained  too  near  the  track: 
"If  it  was  one  of  the  ordinary  risks  incident 
to  his  employment,  it  was  assumed  when  be 
entered  the  service  of  the  defendant;  and  if 
it  was  an  extraordinary  one  and  which  he 
had  had  an  opportunity  to  ascertain  and  In 
fact  ascertained  and  comprehended  its  dan- 
gerous character,  and  continued  in  the  de- 
fendant's service  after  ascertaining  that  fact 
he  also  assumed  that  risk.     But  we  think 
that  the  risk  was  not  an  ordinary  one  which 
he  assumed  upon  entering  the  defendant's 
service.    It  can  well  be  said  of  this  danger, 
as  it  was  said  of  a  similar  structure  hi  the 
case  of  Choctaw,  O.  &  G.  R.  R.  v.  McDade, 
191  U.  S.  68,  24  Sup.  Ct  26,  48  L.  Ed.  96; 
'Its    maintenance   under   the    circumstances 
was  negligence  upon  the  part  of  the  railroad 
company.'     Existing  as  it  did  through  the 
wrong  of  the  defendant,  it  was  an  eIt^ao^ 
dinary  risk,  and  the  intestate  did  not  assume 
It  unless  he  knew   and  comprehended  the 
danger,  or  In  the  circumstances  of  the  case 
will  be  taken  to  have  known  and  compre- 
hended it." 

In  Harris  v.  Bottum,  81  Vt.  346,  70  Ati. 
560,  It  was  said  by  Judge  Tyler,  with  the  ap- 
proval of  Chief  Judge  Rowell,  and  Judges 
Munson  and  Watson,  In  speaking  of  a  mangle 
which  was  without  a  guard:  "The  law  Is 
settled  that  the  employe  assumes  the  open 
and  obvious  danger  Incident  to  the  operation 
of   unguarded   machinery."     This  case  ai>- 
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proves  the  rale  that  while  a  servant  asBames 
no  risk  caused  by  Ms  employer's  breach  of 
daty,  unless  be  has  knowledge  of  the  dangers 
thereby  caused,  and  voluntarily  contlnnes  in 
the  employment,  bat,  tf  with  this  knowledge 
lie  does  continue  therein,  the  increased  dan- 
ger becomes  an  incident  of  the  service  which 
be  assumes,  and  for  any  injury  resulting 
therefrom  the  master  is  not  liable. 

It  was  said  by  Chief  Judge  Rowell,  in 
Fraser  v.  Blanchard,  83  Vt.  136,  73  Atl.  995, 
75  Atl.  797,  with  the  appreval  of  every  mem- 
l)er  of  this  court,  in  speaking  of  the  aa- 
snmption  of  risk :  "But  if  the  conditions  are 
constant  and  of  long  standing,  and.  the  dan- 
ger is  one  that  is  suggested  by  the  common 
knowledge  of  all,  and  both  conditions  and 
the  dangers  are  obvious  to  the  common  un- 
derstanding, and  the  servant  is  of  full  age, 
intelligent,  and  of  adequate  experience,  and 
these  elements  appear  without  contradiction, 
the  question  becomes  one  for  the  court" 

I  respectfully  insist  that  the  case  in  band 
fulfills  every  requirement  of  his  rule. 

In  Eilpatrick  v.  Orand  Trunk  By.  Co.,  74 
Vt.  288,  62  Atl.  531,  93  Am.  St.  Eep.  887, 
Judge  Stafford,  with  the  approval  of  Chief 
Judge  Rowell  and  Judges  Munson  and  Wat- 
son, said:  "Moreover,  one  who  enters  upon  a 
regular  employment  is  presumed  to  know  and 
appreciate  the  risks  ordinarily  incident  there- 
to, and  he  assumes  them.  And  when,  in  the 
conrse  of  ills  employment,  a  special  and  oI>- 
vlous  risk  is  presented  to  him,  one  not  ordi- 
narily incident  to  the  business,  he  may,  as  a 
rule,  refuse  to  accept  It,  and,  If  he  choose  to 
encounter  it,  be  assumes  that  also." 

In  Dumas  v.  Stone,  66  Vt  442,  26  Ati.  1097, 
Chief  Judge  Rowell,  with  the  approval  of 
Judge  Munson,  said:  "The  servant  assumes 
the  usual  and  ordinary  risks  incident  to  the 
business  In  which  be  engages;  but  he  does 
not  assume  the  unusual  and  extraordinary 
risks  thereof,  unless  they  are,  or  ought  to 
have  been,  known  and  comprehended  by  him, 
in,  which  case  he  assumes  those  also,  what- 
ever they  are.  When  a  servant  shows  that 
his  injury  was  caused  by  a  danger  not  usu- 
ally and  ordinarily  Incident  to  the  business, 
and  which  ought  not  to  have  existed,  and 
would  not  have  existed  had  the  master  per- 
formed his  duty  to  him,  and  of  which  be 
neither  knew  nor  was  negligent  in  not  know- 
ing, the  master  is  liable." 

In  Houston  v.  Brush  &  Curtis,  66  Vt  331, 
29  Atl.  380,  Judge  Thompson  quotes  this  rule 
of  Dumas  v.  Stone  and  says  it  is  correct. 

In  Dunbar  v.  C.  V.  By.  Co.,  79  Vt  474,  65 
Atl.  628,  Chief  Judge  Bowell,  with  the  ap- 
proval of  Judges  Munson,  Watson,  and  Hasel- 
ton,  said:  "But  the  risk  was  not  an  ordinary 
risk,  existing  without  the  fault  of  the  de- 
fendant and  therefore  assnmed  by  the  plain- 
tiff; but  an  extraordinary  risk,  as  it  existed 
by  the  fault  of  the  defendant,  and  therefore 
was  not  asanmed  by  the  plaintiff,  unless  lie 


knew  and  comprehended  It  or  it  was  so 
plainly  observable  that  he  will  be  taken  to 
have  known  and  comprehended  it" 

In  Carbine's  Adm'r  v.  B.  &  R.  R.  B.  Co., 
61  Vt  348,  17  Atl.  491,  it  was  said  by  Judge 
Taft:  "But  a  servant  assumes  no  risk  caus- 
ed by  bis  employer's  breach  of  duty,  unless 
be  has  knowledge  of  the  danger  thereby 
caused  and  volnntarily  continues  in  the  em- 
ployment If  with  this  knowledge  he  does 
continue,  the  increased  danger  becomes  an 
incident  of  the  service  which  he  assumes, 
and  for  °  an  injury  resulting  therefrom  tbe 
master  is  not  liable.  By  the  acceptance  of 
the  service  and  continuance  therein,  the  serv- 
ant assumes  the  hazard  incident  to  obvious 
and  known  dangers." 

In  Hatch  v.  Reynold's  Estate,  80  Vt  294, 
67  Atl.  816,  Chief  Judge  Rowell,  with  the 
approval  of  Judges  Munson  and  Watson,  said: 
"Suppose  the  risk  to  have  been  extraordi- 
nary, wliich  is  most  favorable  to  the  plain 
tiff,  the  burden  was  on  him  to  show  that  he 
did  not  assume  it;  and  to  do  that,  it  was 
necessary  for  blm  to  show  that  be  did  not 
know  and  comprehend  it,  and  that  it  was 
not  so  plainly  observable  that  the  law  will 
charge  him  with  knowing  and  comprehend- 
ing It" 

In  Bolton  V.  Ovltt  80  Vt  862,  67  Atl.  881, 
Chief  Judge  Rowell,  with  the  approval  of 
Judges  Munson  and  Watson,  said:  "When 
tbe  defendant  set  the  plaintiff  to  holding  the 
cap  with  his  hand,  be  subjected  blm  to  an 
extraordinary  risk,  and  one  that  the  plain- 
tiff did  not  assume,  unless  be  knew  and  com- 
prehended it  and  bow  to  avoid  it,  or  it  was 
so  plainly  observable  that  he  will  be  taken 
to  have  known  and  comprehended  it,  and  bow 
to  avoid  it;  and  the  burden  was  on  the  plain- 
tiff to  show  nonassumption,  we  will  say  for 
present  purposes.  But  whether  be  was  to 
be  taken  to  have  assumed  that  risk  was  an 
open  question,  depending  upon  whether  he 
understood  the  danger  from  which  bis  in- 
Jury   resulted." 

In  McKane  v.  l^arr  &  Gordon,  79  Vt  13, 
63  AU.  944,  Judge  Watson,  with  tbe  ap- 
proval of  tbe  Chief  Judge  and  another  mem- 
ber of  this  court,  quoted  and  approved  the 
rule  governing  the  law  of  assumption  of 
risk  as  stated  in  McKane  v.  Marr  &  Gordon, 
77  Vt  7,  58  Atl.  721,  La  Flam  v.  Mlssisquol 
Pulp  Co.,  74  Vt  125,  52  AU.  526,  and  Dumas 
V.  Stone,  supra,  in  each  of  which  knowledge 
and  appreciation  of  the  danger  is  made  the 
sole  determining  factor. 

In  Shattuck's  Adm'r  v.  C.  V.  Ry.  Co.,  79 
Vt  469,  65  AO.  529,  Chief  Judge  Rowell, 
with  the  approval  of  every  member  of  the 
court  as  now  constituted,  said:  "The  case 
as  presented  Is  one  of  an  extraordinary 
risk,  because  existing  by  the  fault  of  the  de- 
fendant and  therefore  not  assumed  by  tbe 
deceased  unless  he  had  knowledge  of  it  ac- 
tual or  imputed." 
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It  was  said  by  Judge  Hall  in  Place  v. 
Grand  Tninlt  Ry.  Co.,  80  Vt  196,  67  Atl. 
545,  with  tbe  approTal  of  tlie  Clilef  Judge 
and  Judges  Munson  and  Watson,  that  an 
employ^  "does  not  assume  an  extraordinary 
rislc,  existing  by  the  fault  of  bis  employer, 
unless  he  knows  and  comprehends  it,  or  it 
was  80  plainly  observable  that  he  will  be 
taken  to  liaTe  known  and  comprehended  it" 

It  was  said  by  Chief  Judge  Rowell,  in 
Drown  v.  N.  B.  Tel.  ft,  Tel.  Co.,  81  Vt.  358, 
70  Atl.  699,  with  the  approval  of  Judges  Mun- 
son and  Watson,  in  speaking  of  tb^  assump- 
tion of  risk:  "The  case  stands  on  this  ques- 
tion as  it  stood  before,  when  we  held  that 
the  risk  was  not  ordinary,  and  therefore  as- 
sumed by  the  plaintiff,  bat  extraordinary, 
and  therefore  not  assumed  by  him,  unless 
be  knew  and  comprehended  it,  or  it  was  so 
plainly  observable  that  he  would  be  taken  to 
have  known  and  comprehended  it" 

It  is  sometimes  said  tliat  it  is  better  tliat 
the  law  be  certain  than  tliat  it  be  logical. 
If  this  be  80,  it  seems  to  me  tliat,  after  this 
proposition  for  wlilch  I  contend  has  thus  re- 
peatedly been  asserted  by  this  court,  It  is 
about  time  that  it  should  be  considered  as 
settled  law. 

As  we  have  seen,  the  doctrine  announced 
by  the  majority  is  supported  only  by  one  or 
two  Isolated  cases  and  a  few  unguarded 
dicta.  Its  importance  is  very  far  reaching. 
The  result  is  apparent.  At  one  stroke  of  the 
judicial  pen  the  doctrine  of  assumption  of 
risk  as  a  practical  factor  in  the  law  of  neg- 
ligence is  eliminated  forever;  for  there  will 
never  be  found  a  plaintiff  bo  doll  as  to  ad- 
mit that  he  knew  that  the  master's  conduct 
amounted  to  what  the  law  would  hold  to  be 
negligence.  To  require  him  to  know  this 
would  be  to  put  upon  him  the  burden  of 
deciding  offhand  questions  which  often  take 
this  court  a  year  to  decide;  for  the  only 
question  involved  tn  many  of  these  cases  is 
the  very  question  whether  the  master  ha* 
been  negllgen.t.  It  may  be  that  the  doctrine 
of  assumption  of  risk  ought  to  be  eliminated 
from  the  law,  but  I  submit  that  it  should  be 
done  by  legislative  and  not  judicial  action. 

I  should  reverse  thp  judgment  and  render 
judgment  for  the  defendant  to  recover  his 
costs. 


LTNCH-S  ADM'R  v.  MtmRAT. 

(Supreme  Court  of  Vermont,    Rutland.    May 
14,  1912.) 

1.  Pbaudulent  Convetances  ({  64*)— Sub- 
ject—"AOTDAi.  Fraud." 

Decedent,  the  owner  of  a  farm,  being 
threatened  with  a  suit  on  a  claim  for  labor 
which  he  insisted  had  been  paid,  to  make  him- 
self execution-proof  conveyed  the  land,  which 
was  worth  $1,800,  to  defendant  without  con- 
aideration  except  that  defendant  assumed  a 
$600  mortgage;  it  being  agreed  between  dece- 
dent and  defendant  at  the  time  that  on  the 


settlement  of  the  claim  for  lal>or  the  property 
should  be  reconveyed  to  decedent.  Held,  that 
the  conveyance  was  fraudulent  as  against  dece- 
dent's creditors,  though  decedent  believed  in 
good  faith  that  be  did  not  owe  the  claim 
against  him;  "actual  fraud"  meaning  tnad  ac- 
cording to  the  common  conscience  and  not  ac- 
cording to  the  idea  of  the  parties  to  the  con- 
veyance. 

[EM.  Note.— For  other  cases,  see  XVandnlent 
Conveyances,  Cent.  Dig.  ff  169-164,  166;  Dec. 
Dig.  {  64.» 

For  other  definitions,  see  Words  and  Phras- 
es, voL  1,  pp.  157,  158.] 

2.  Appeal  and    Ekbob   (|  031*)— Pbesdkp- 

TIONS— B'INDINGB  OF  MaSTBB. 

Where  the  facts  found  by  the  master  in 
an  administrator's  suit  to  set  aside  tiia  intes- 
tate's fraudulent  conveyance  permit  no  conclu- 
sion except  that  the  conveyance  was  made  with 
fraudulent  intent,  it  will  be  presumed  on  de- 
fendant's appeal  that  the  court  drew  that  con- 
clusion, supplying  thereby  a  direct  finding 
thereof. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  if  8728,  8762-3771;  Dec 
Dig.  {  931.*]      ^    "       '^ 

3.  Fraudulent  Convetahces  (|  84*)— Con- 
sideration. 

That  the  grantee  of  a  farm  worth  $1,800 
assumed  a  mortgage  thereon  worth  $600  did 
not  prevent  the  conveyance  from  being  fraudu- 
lent as  to  creditors,  where  it  appeared  that  the 
conveyance  was  only  made  to  make  grantor  ex- 
ecution-proof until  a  claim  against  him  coald 
be  settled,  when  grantee  agreed  to  reconvey; 
the  assumption  of  a  mortgage  being  attributed 
to  an  intention  to  give  the  transaction  a  fair 
aspect  rather  than  to  make  it  a  conveyance  ia 
good  faith  between  the  parties. 

[Ed.  Note.— For  other  cases,  see  Frandnleat 
Conveyances,  Cent  Dig.  H  214-218;  Dec.  Dig. 
I  84.*] 

4.  Fraudulent  Conveyances  (J  163*)— Acri- 
AL  Fraud — Intent. 

An  actual  frandalent  intention  by  botli 
grantor  and  grantee  made  the  conveyance  void 
as  against  subsequent  creditors  of  the  grantor. 
[Ed.  Note.— For  other  cases,  sea  Fraaduleat 
Conveyances,  Cent  Dig.  II  610,  617;  Dec.  Dig. 
§  163.*] 

6.  Appeal  and  Ebbob   ({  1017*)— Fihoixcs 

OP  Masteb— Conclusiveness. 

A  finding  of  the  master,  in  an  administra- 
tor's suit  to  set  aside  Us  inteatate's  fraad- 
ulent  conveyance,  that  there  was  a  defieiencf 
of  assets  when  the  suit  was  brought,  is  coa- 
clusive,  unless  made  through  a  mtsconceptioB 
of  law  and  fact 

[Ed.  Note. — For  other  cases,  see  Appeal  aad 
Error,  Cent  Dig.  ||  3911,  3961.  SOM-MOS; 
Dec.  Dig.  I  1017.*] 

6.  Executors  and  AoiaNisrrRATORs  (|  451*1 
—Assets. 

In  an  administrator's  suit  to  set  aside  his 
intestate's  fraudulent  conveyance,  it  was  not 
necessary  for  the  master  to  audit  tlie  variooi 
bills  upon  which  he  reported  in  considering  the 

?|ue8tion  of  deficiency;  he  having  reported  billi 
or  administration  and  burial  expenses  to  an 
amount  of  about  twice  the  assets  in  the  admin- 
istrator's hands,  and  it  being  presumed  that  he 
considered  the  bills  reported  sufficiently  to  de- 
termine that  they  were  proper  and  enforceable 
to  an  amount  which  would  leave  a  deficiency  in 
the  assets. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  H  906,  1877- 
1882;   Dec.  Dig.  |  451.*] 


•Por  other  caws  sm  i 
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7.  ExXCnTOBS   AND   ADianlBTBATOBS    (|   466*) 

—Assets— RiOHTB  or  Aotior— ExpsNass  or 

Necessary  Actions. 

The  expenses  of  litigation,  inclnding  attor- 
ney's fees,  by  an  administrator  necessary  to 
«et  aside  a  fraodolent  conveyance  under  P.  S. 
2863,  authorizing  an  administrator,  if  there  be 
a  deficiency  of  assets,  to  sue  to  set  aside  a 
fraudulent  conreyance  by  a  decedent  for  the 
benefit  of  creditors,  may  be  satisfied  out  of  the 
property  fraudulently  conreyed. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Die.  U  1941-1867; 
Dec  Dig.  I  4S6.*] 

8.  Exscxnoas  akd  Administeatobs  (f  432*) 
— Absbts— Actions  to  Recover— Skitino 
Aside  Fbauddlent  Convetances  —  De- 
fenses. 

The  fact  that  if  decedent's  executor  had 
accounted  for  personalty  coming  into  his  pos- 
session, or  if  bis  bondsmen  had  been  sued  for 
failure  to  do  so,  there  would  have  been  no  de- 
ficiency of  assets,  is  not  a  defense  to  an  action 
J>y  decedent's  administrator  de  bonis  non  to  set 
aside  a  fraudulent  conveyance  by  decedent  to 
replenish  a  deficiency  of  assets. 

[Kd.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  ||  1674-1676; 
Dec.  Dig.  I  432.*] 

S).    EXECinOBS    AND    ADMimSTBATOBS     (|    67*) 

— Assets — DEnciEifcr. 

The  amount  of  debts  against  decedent's 
estate  is  not  the  only  item  to  be  considered  in 
determining  whether  there  was  a  deficiency  of 
assets  BO  as  to  authorize  the  administrator  to 
sue  to  set  aside  fraudulent  conveyance;  the 
statute  providing  for  the  allowance  of  admin- 
istration and  burial  expenses  before  determin- 
ing the  amount  available  to  pay  debts. 

[Ed.  Note.— For  other  cases,  see  Executors 
nnd  Administrators,  Cent  Dig.  §  309;  Dec. 
Dig.   $  57.*] 

10.  EXECtJTOBS  AND  Aduinisthatobs  ({  57*) 
— ASSETB— Deficienct. 

If  there  be  a  deficiency  of  assets  at  any 
time  during  his  administration,  an  administra- 
tor may  sue,  under  P.  S.  2863,  authorizing  an 
administrator  to  sue  to  set  aside  a  fraudulent 
conveyanoe  where  there  is  a  deficiency  of  assets. 
[Ed.  Note.— For  other  cases,  see  Executors 
and  Administratoia,  Cent  Dig.  i  309;  Dec. 
Dig.  i  57.*] 

11.  BZKOOTOBB  AND  Adionistratobs  (|  67*) 
— CoNSTBUcnoN- Libkbal  Constbuction. 

p.  S.  2863,  authorizing  an  administrator 
in  case  of  a  deficiency  of  assets  to  maintain  a 
suit  to  set  aside  a  fraudulent  conveyance  by  de- 
cedent, should  be  liberally  construed. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Adminlatnton,  Cent  Dig.  |  S09;  Dec. 
Dig.  i  67.*] 

12.  Frauduixnt  Convetances  (S  312*)— 
BjEUsr  TO  Defendant. 

Upon  setting  aside  a  conveyance  as  fraud- 
ulent against  creditors,  defendant  is  not  en- 
titled to  an  allowance  because  of  his  disburse- 
ments for  taxes.  Insurance,  and  payments  as 
interest  on  a  mortgage  assumed  b;^  him;  those 
expenditures  being  necessary  to  give  a  color  of 
good  faith  to  the  fraudulent  transaction. 

[Bd.  Note,— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  ||  963-966,  967;  Dec. 
Di*.  i  812.*) 

13.  BzECtntOBs  AND  Aduinistbatobs  (S  460*) 
— Assets  —  Deficiency  —  Actions— Admis- 
sion OF  Evidence. 

In  an  administrator's  action  to  set  aside 
a  fraudulent  conveyance  by  decedent  brought 


on  the  jrronnd  that  there  was  a  deficiency  of 
assets,  the  files  in  a  prior  action,  brought  by 
decedent  and  continued  by  his  executor  and 
administrator  to  set  aside  the  conveyance,  were 
admissible  in  evidence  as  showing  the  nature 
and  extent  of  that  litigation  and  the  amount  of 
attorney's  fees  and  administrator's  charges  in 
connection  therewith,  covering  a  period  of  six 
years  during  such  prior  litigation  and  showing 
the  occasion  of  sucn  fees  and  delays. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {{  1858-1876; 
Dec  Dig.  f  460.*] 

14.  Apfeai.  and  Bkbob  (i  931*)— PBXSDMr- 

noNs. 

In  absence  of  a  showing  to  the  contrary, 
it  may  be  fairly  presumed  that  the  master  used 
evidence  only  for  the  purpose  for  which  it  was 
properly  admissible. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3728,  3762-3771;  Dec. 
Dig.  I  931.*] 

16.  Evidence  (|  578*)— Evidence  on  Fobmeb 

Tbial— Death  of  witness. 

In  an  administrator's  action  against  the 
grantee  in  a  fraudulent  conveyance  by  decedent 
to  have  it  set  aside  in  order  to  supply  an  al- 
leged deficiency  of  assets,  evidence  of  the  testi- 
mony of  decedent  in  a  former  suit,  brought  by 
him  against  the  grantee  to  set  aside  the  same 
conveyance,  was  admissible;  defendant  having 
claimed  in  both  cases  that  the  conveyance  was 
in  good  faith,  and  there  having  been  adequate 
cross-examination  on  that  question  in  the  for- 
mer case. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  |  2411;    Dec  Dig.  {  678.*] 

16.  Appeai.  and   Ebbob   (§  1078*)— Presen- 
tation Below— Aduission  of  Evidence. 

Only  the  grounds  of  objection  and  excep- 
tion to  the  admission  of  evidence  both  made 
below  and  relied  on  in  appellant's  brief  may  be 
considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4256-^1261;  Dec  Dig.  { 
1078.*] 

17.  Evidence  (S  678*)— Evidencs  on  Fobusb 
Trial— Death  of  witness. 

It  is  sufficient  to  admit  in  evidence  testi- 
mony taken  at  a  former  trial,  where  the  wit- 
ness is  dead  at  the  subsequent  trial,  that  the 
issues  were  substantially  the  same  so  that  the 
cross-examination  was  adequate  in  the  former 
trial. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §  2411;    Dec  Dig.  |  67a*] 

18.  Evidence  (|  200*)— Admissions  of  De- 
fendant. 

Evidence  of  defendant's  admissions,  wheth- 
er in  a  former  trial  or  oat  of  courts  is  admis- 
sible against  him. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {{  684-^86;   Dec  Dig.  |  200.*] 

19.  Appeal  and  Error  (8  826*)— Presxticp- 

TION. 

It  is  presumed  on  appeal  that  evidence  was 
offered  and  received  on  the  ground  on  which  it 
was  admissible,  in  the  absence  of  a  showing 
that  it  was  admitted  on  other  ground. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1279,  2899,  8729,  8TO0, 
3735-3747;   Dec  Dig.  J  926.*] 

Appeal  in  Chancery,  Rutland  County;  2Sed 
S.  Stanton,  Chancellor. 

Bill  by  Thomas  Lyncb's  administrator 
against  William  Murray  to  set  aside  a  con- 
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yeyance  by  I^nch  as  In  fraud  of  creditors. 
From  a  decree  for  plaintiff,  defendant  ap- 
peals.   Affirmed  and  remanded. 

Argued  before  ROWELL,  C.  J.,  and  MUN- 
SON,  WATSON,  HASELTON,  and  POW- 
ERS, JJ. 

Charles  L.  Howe,  tor  orator.  M.  C  Web- 
ber, for  defendant 

HASELTON,  J.  This  Is  a  bill  In  chancery 
brought  by  the  administrator  de  bonis  non  of 
the  estate  of  Thomas  Lynch.  The  bill  is 
founded  on  P.  S.  2863,  which  authorizes  an 
executor  or  administrator,  where  there  is  a 
deficiency  of  assets,  to  maintain  a  suit  to  set 
aside  a  fraudulent  conveyance  made  by  the 
deceased  person  whom  he  represents.  The 
conveyance  in  question  was  .made  by  Thomas 
Lynch  to  William  Murray,  the  defendant, 
June  20,  1898.  The  case  was  beard  on  bill, 
answer,  master's  report,  and  defendant's  ex- 
ceptions thereto,  and  on  the  defendant's  mo- 
tion for  a  decree  In  his  favor,  and  it  was 
decreed  that  the  conveyance  in  question  is 
void  as  to  the  creditors  of  Lynch  and  of  fhla 
estate  to  the  extent  of  the  deficiency  of  the 
assets  of  the  estate  to  pay  such  creditors. 
There  were  further  provisions  in  the  decree 
the  propriety  of  which,  except  as  herein  no- 
ticed, is  not  questioned,  provided  the  decree, 
so  far  as  above  recited,  was  rightly  made. 
The  decree  is  In  substantial  conformity  with 
that  directed  by  this  court  in  its  mandate  in 
the  well-considered  case  of  McLane  v.  John- 
son, 43  Vt  48.  Murray,  the  defendant,  ap- 
peals. 

It  Is  claimed  by  Murray  that  It  does  not 
appear  by  the  report  that  the  conveyance  to 
him  was  made  with  an  actual  fraudulent  in- 
tent on  the  part  of  Lynch.  It  appears  from 
the  report  that  Lynch  had  owned  and  oc- 
cupied the  farm  for  about  10  years  before 
the  conveyance  in  question;  that  during 
most  of  that  time,  a  period  of  about  10  years, 
be  had  kept  In  his  family  one  McCabe,  who 
had  left  shortly  before  the  conveyance,  and 
who  claimed  that  there  was  due  to  him  from 
Lynch  a  large  sum  on  account  of  labor  done 
by  the  former  for  the  latter;  that  McCabe 
threatened  to'  bring  suit  on  such  claim ;  that 
Lynch  hearing  of  the  threatened,  or  con- 
templated, action  of  McCabe  consulted  his 
close  friend  Murray  as  to  what  should  be 
done  under  the  circumstances;  that  the  two 
called  upon  a  third  person  to  draw  the  deed 
in  question;  and  that  after  it  bad  been 
properly  executed.  Lynch  delivered  It  to  Mur- 
ray, and  Murray  took  it  and  bad  it  recorded. 
The  farm  was  then  worth  $1,800.  It  was  un- 
incumbered except  by  a  mortgage  of  $600. 
There  was  no  consideration  for  the  deed  of 
Lynch's  equity  of  redemption,  but  Murray  as- 
sumed the  comparatively  small  mortgage. 
Lynch  believed  that  he  bad  more  than  paid 
McCabe  and  that  the  latter's  claim  was  un- 
founded and  unjust,  but  feared  that  the  lat- 


ter might  obtain  a  large  judgment  on  hU 
claim,  and  he  gave  the  deed  for  the  purpose 
of  so  transferring  the  apparent  title  to  the 
property  that  it  could  not  be  reached  in 
execution  by  McCabe.  Lynch  told  Murraj 
that  McCabe  had  been  more  than  paid,  and 
it  was  agreed  between  Lynch  and  Murray  at 
the  time  of  the  giving  of  the  deed  that  on 
settlement  of  the  McCabe  claim  the  proper- 
ty should  be  deeded  back  to  Lynch. 

[1]  The  master  does  not  in  terms  find  that 
the  conveyance  was  fraudulent,  but  the  facts 
found  as  above  stated  are  equivalent  to  a 
finding  that  the  conveyance  was  actually 
fraudulent;  for,  as  has  well  beeh  said,  ac- 
tual fraud  means  "fraud  according  to  the 
common  conscience."  And  it  is  that  con- 
science, and  not  Lynch's  or  Murray's,  which 
determines  the  character  of  this  conveyance. 
Blgelow,  Fraudulent  Conveyances  (Knowl- 
ton's  Ed.)  1,  444.  Even  though  Lynch  did  not 
believe  that  he  owed  McCabe,  it  was  the  lat- 
ter's right.  If  he  thought  otherwise,  to  briiig 
suit  and  have  his  rights  determined,  not  by 
the  Judgment  of  Lynch,  but  by  the  Judgment 
of  the  court,  and  it  was  the  duty  of  Lynch, 
so  far  as  his  property  not  exempt  would  en- 
able him,  to  satisfy  any  such  Judgment  and 
so  the  conveyance  was  made  with  the  fraud- 
ulent intent  of  defeating  the  right  of  McCabe 
and  of  avoiding  the  duty  of  Lynch,  and  was 
an  actual  fraud  upon  one  who,  as  was  con- 
templated, might  become  a  Judgment  creditor 
in  consequence  of  claims  existing  at  the  time 
of  the  conveyance.  Foster  v.  Foster,  56  Vt 
540;  Corey  v.  MorrUl,  71  Vt  51,  42  AtL 
976;  Kimball  v.  Thompson,  4  Cush.  441,  447. 
50  Am.  Dec.  799;  Rogers  v.  Evans,  3  Ind. 
574,  56  Am.  Dec.  537. 

With  great  good  sense,  the  Statute  of 
Elizabeth  counted  as  fraudulent  conveyancis 
which  tended  "to  the  let  or  hindrance  of  the 
due  course  and  execution  of  law  and  Justice." 
13  Eliz.  c.  6,  d.  1. 

To  say  that  fears  of  an  unjust  judgment 
against  Lornch  affected  the  character  of  the 
transaction  would  be  much  like  saying  that 
a  mob  is  Justified  in  hanging  or  burning  one 
charged  with  crime  because  of  apprehensions 
that  a  court  of  law  will  unjustly  acquit  bim. 

[2]  It  is  further  claimed  by  Murray  that 
there  is  no  finding  in  the  report  that  he  bad 
any  fraudulent  Intent  In  taking  the  deed,  and 
that  he  must  be  considered  as  an  innocent 
grantee.  But  the  facts  above  stated  permit 
but  one  conclusion;  that  is,  that  he  was 
in  collusion  with  'Lynch;  that  he  took  the 
deed  in  furtherance  of  the  fraudulent  intent 
of  Lynch  and  for  the  purpose  of  effectnadn: 
it  It  Is  therefore  to  be  presumed  that  tbo 
trial  court  drew  that  conclusion.  DaTenix)rt 
V.  Crowell,  79  Vt  419,  65  AtL  557;  Jobnsui 
V.  Paine,  84  Vt  84,  78  AU.  732;  Perkins  v. 
Perley,  82  Vt  624,  74  Atl.  231. 

We  have  then  a  case  of  a  convej'ance  giv- 
en by  the  grantor  and  taken  by  the  grantee 
with  the  actual  fraudulent  Intent  on  the  part 


Digitized  by  LjOOQ IC 


Vt) 


liYNCH'S  ADM'B  v.  MURRAY 


749 


of  botb  of  defeating  such  existing  claim,  If 
any,  as  McCabe  might  succeed  in  establish- 
ing through  regular  proceedings  in  a  court 
of  Justice. 

[3]  The  defendant  claims  that  this  was 
not  a  voluntary  conveyance,  on  the  ground 
that  Murray  assumed  to  pay  the  mortgage 
on  the  farm.  As  we  have  seen,  the  farm  at 
the  time  of  the  conveyance  was  worth  $1,800, 
the  mortgage  was  $600,  and  nothing  was  paid 
for  the  valuable  equity  of  redemption.  Tills 
could  be  levied  upon  by  creditors,  and  Its 
alienation  without  consideration  was  within 
the  statute.  The  circumstance  of  the  as- 
sumption of  the  mortgage,  and  other  circum- 
stances connected  therewith,  do  not  tend  to 
relieve  the  transaction  of  its  fraudulent  char- 
acter In  view  of  the  fact  that  it  was  agreed 
between  the  parties  that,  when  the  McCabe 
claim  was  put  out  of  the  way,  the  property 
should  be  deeded  back  to  Lynch.  In  view  of 
that  agreement,  the  assumption  of  the  mort- 
gage seems  to  have  been  intended  rather  to 
give  a  fair  aspect  to  the  fraud  th&n  to  make 
the  transaction  bona  flde.  Blgelow,  Fraudu- 
lent Conveyances  (Knowlton's  Ed.)  39,  122; 
Spencer  v.  CaveihUl  (Iowa)  133  N.  W.  480, 
453;  First  National  Bank  v.  Bertschy,  52 
Wis.  438,  9  N.  W.  534;  Lyon  v.  Haddock,  59 
Iowa,  682,  13  N.  W.  737;  Randall  v.  Vroom, 
30  N.  J.  Eq.  353;  Stutson  v.  Brown,  7  Cow. 
732;    Welcome  v.  Batchelder,  23  Me.  86. 

As  the  parties  to  the  fraud  had  contemplat- 
ed, McCabe  brought  suit  against  Lynch  and 
caused  the  property  which  the  deed  attempt- 
ed to  convey  to  be  attached  as  the  proi)erty 
of  Lynch.  Negotiations  for  a  settlement  of 
the  claim  were  had,  and  during  the  negotia- 
tions it  was  represented  to  McCabe,  and  by 
Murray,  who  took  part  therein,  that  an  exe- 
cution against  Lynch  would  be  worthless  for 
the  reason  that  the  deed  in  question  was 
valid.  During  the  first  term  of  court  after 
the  bringing  of  McCabe's  suit.  It  was  agreed 
between  McCabe  and  Murray,  the  defendant, 
that  McCabe  should  have  $75  and  costs  of 
the  salt  In  settlement  thereof,  and  that  if 
the  agreement  was  not  carried  out  during 
that  term  of  court  McCabe  should  have  Judg- 
ment for  that  amount  The  agreement  was  sot 
kept.  McCabe  took  his  Judgment  and  levied  ex- 
ecution on  personal  property  mentioned  in  the 
deed.'  This  personal  property  we  have  not  be- 
fore referred  to;  but  the  deed  attempted  to 
convey  personal  property  to  the  value  of  $500, 
in  addition  to  the  real  estate.  McCabe  having 
levied  on  this  personal  property.  Lynch  re- 
qnested  Murray  to  pay  the  execution,  and 
Murray,  by  agreement  with  Lynch,  attended 
the  execution  sale  and  bid  off  the  personal 
property  in  one  lump  for  $102,  which  was  Just 
enough  to  pay  the  amount  of  the  execution 
with  costs.  This  sum  Murray  paid  to  the 
sheriff.  The  claim  of  McCabe  having  been 
thus  dlsi)osed  of.  Lynch  asked  Murray  to  re- 
convey  to  him  the  property  In  question,  and 
offered  to  pay  the  latter  what  might  be  dne 


him  In  settlement  But  Murray  declined  to 
settle  or  reconvey.  Thereupon  Lynch  brought 
a  bin  In  chancery  to  have  the  deed  in  ques- 
tion set  aside.  Murray  filed  an  answer,  and 
the  case  was  referred  to  a  special  master, 
who  made  aSid  Aled  a  report  In  the  mean- 
time Lynch  had  died  and  his  executor  had 
entered  to  prosecute.  Before  the  matter  was 
disposed  of  in  the  court  of  chancery,  the 
executor  died.  Thereafter  the  administrator, 
who  prosecutes  this  suit  was  appointed  and 
entered  to  prosecute  the  former  suit.  He 
filed  an  amended  bill,  which  was  demurred 
to  on  the  ground  that  It  sought  "to  bring 
upon  the  record  new  matter  repugnant  to 
and  Inconsistent  with  that  set  forth  In  the 
original  bill  and  substantially  constituting  a 
new  bill."  The  court  of  chancery  sustained 
the  demurrer  and  dismissed  the  bill.  An  ap- 
peal was  taken  to  this  court  where  the  de- 
cree of  the  court  of  chancery  was  affirmed 
and  the  cause  remanded  with  leave  to  the 
admlDlstrator  to  make  further  application  if 
he  desired.  No  application  was  made,  and 
on  motion  of  the  defendant  an  order  was 
filed  dismissing  the  bilL 

Thereafter  this  bill  was  brought  It  ia 
founded  on  P.  8.  2863,  which,  as  has  been 
said,  gives  an  administrator,  where  there  is 
a  deficiency  of  assets  In  his  hands,  the  right 
to  bring  suit  for  the  benefit  of  creditors,  to 
set  aside  a  fraudulent  conveyance  made  by 
the  decedmt  The  defendant  claims  that  the 
bill  does  not  allege  the  requisite  fraudulent 
intent  on  the  part  of  Lynch.  The  bill  al- 
leges substantially  the  facts  already  stated 
herein  as  found  by  the  master,  and  while  the 
bill  asserts  that  the  wickedness  was  all  on 
the  part  of  Murray,  and  that  Lynch  acted 
in  good  faith,  this  is  a  conclusion  which  the 
facts  alleged  will  not  permit  for  the  facts 
alleged  and  the  facts  found  by  the  master 
permit  only  one  conclusion,  and  that  Is  that 
the  conveyance  was  made  with  a  fraudulent 
Intent  on  the  part  of  both  grantor  and  gran- 
tee in  respect  to  such  right  as  McCabe  might 
establish  and  in  respect  to  any  debt  and  du- 
ty owing  to  McCabe  which  he  might  estab- 
lish by  the  Judgment  of  the  courts.  Bleukln- 
sopp  V.  Blenkinsopp,  1  De  Gex.  M.  &  O.  495; 
Foster  v.  Foster,  66  Vt  540. 

The  defendant  claims  that  the  bill  is  In- 
sufficient in  other  respects,  all  of  which  we 
have  examined,  and  with  reference  to  these 
claims  it  Is  enough  to  say  that  this  case  does 
not  stand  on  demurrer. 

[4]  The  actual  fraudulent  intent  on  tlie 
part  of  both  Lynch  and  Murray  rendered  the 
conveyance  void  as  against  subsequent  cred- 
itors. McLane  v.  Johnson,  43  Vt  48;  Wilson 
V.  Spear,  68  Vt  145,  34  Atl.  429;  Corey  v. 
Morrill,  71  Vt  61,  42  Ati.  976. 

The  commissioners  on  the  estate  of  Thom- 
as Lynch  appraised  the  personal  property 
at  $455.75.  On  this  personal  property  there 
were,  however,  two  mortgages  to  secure  J.  I!. 
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Manley  for  signing  an  injunction  bond  In  the 
suit  brought  by  Lynch* v.  Murray,  for  costs 
and  for  attorney  fees  In  that  suit,  and  for 
money  Manley  might  pay  out  for  Lynch. 
Manley  brought  the  suit  last  referred  to, 
and  conducted  the  litigation  In  the  lifetime 
of  Lynch.  Manley  Is  dead.  His  administra- 
trix is  beyond  the  jurisdiction  of  the  court, 
and,  so  far  as  appeared,  the  orator  could  not 
show  what  his  charges  against  Lynch  were. 
Manley  was  Lyneh's  executor  and  after  hla 
death  the  administrator  de  bonis  non  at- 
tempted to  get  an  accounting  with  Manley's 
administratrix  but  was  unable  to  do  so  and 
he  has  received  nothing  from  that  source. 
It  appeared  that  there  were  no  known  as- 
sets that  could  be  recovered  except  the  sum 
of  $32,  due  from  one  Newton,  which  he  Is 
wlUing  to  pay.  As  already  stated,  Manley's 
administratrix  is  beyond  the  Jurisdiction  of 
the  court  The  administrator  could  get  no 
trace  of  any  personal  property  belonging 
to  Lynch'a  estate  except  tliat  which  went 
to  Newton  out  of  which  the  obligation  to 
pay  $32  arose.  The  administrator  has  re- 
ceived from  all  sources  $442  and  has  paid 
out  $73.24,  leaving  a  balance  in  his  hands  of 
$308.76. 

On  the  other  hand,  the  costs  taxed  against 
lilm  in  the  salt  begun  by  Lynch  against 
Murray  amount  to  $79.58.  He  claims  for 
services  as  administrator  the  apparently 
moderate  sum  of  $30  a  year,  bat  at  this  rate 
his  total  claim  is  $180.  Charles  L.  Howe. 
Esq.,  and  the  estate  of  Ool.  Baker  have, 
against  the  Lynch  estate,  bills  of  the  amount 
of  $272.88,  for  services  rendered  the  admin- 
istrator in  carrying  on  to  determination  the 
suit  begun  by  Lynch  In  his  lifetime.  Mr. 
Howe  has  a  farther  bill  of  $75  rendered  the 
administrator  in  contesting  a  claim  of  $674 
made  by  one  Delia  Mitchell,  the  housekeep- 
er of  Lynch,  against  the  estate.  This  claim 
was  disallowed  by  the  commissioners  but  Is 
pending  on  appeal.  The  commissioners  al- 
lowed claims  against  the  estate,  nnappealed 
from,  to  the  amount  of  $264.24.  The  burial 
expenses  were  an  additional  sum  of  $60.25. 

[6]  The  master  reports  that,  if  it  Is  for 
him  to  find  how  the  fact  Is,  he  finds  that  at 
the  time  this  suit  was  brought  there  was 
a  deficiency  of  assets.  The  question  was 
a  mixed  one  of  law  and  fact,  and  his  find- 
ing In  that  regard  governs  unless  he  arrived 
at  it  through  some  misconception  of  the  law. 

[6]  Our  statutes  provide  that,  when  the  as- 
sets of  an  estate  are  Insufficient  the  neces- 
sary expenses  of  administration  shall  first 
be  paid,  and  next  the  necessary  funeral  ex- 
penses. It  was  not  necessary  for  the  master 
to  audit  the  various  bills  upon  which  he  has 
reported.  To  do  that  pertains  more  properly 
to  the  probate  court.  He  has  reported  bills 
for  administration  expenses  and  burial  ex- 
penses to  the  amount  of  about  twice  the  as- 
sets in  the  hands  of  the  administrator,  and 


It  Is  to  be  presumed  that  he  so  far  consider- 
ed these  bills  as  to  determine  that  they  were 
proper  and  enforceable  to  an  amonnt  which 
would  not  leave  In  the  bands  of  the  ad- 
ministrator funds  vrith  which  to  pay  the 
claims  allowed  by  the  commissioners  against 
the  estate  of  Lynch,  to  say  nothing  of  the 
claim  disallowed  and  pending  on  appeal.  So 
there  was  a  deficiency  of  assets  to  meet  the 
claims  of  the  creditors  of  Lynch. 

[7]  The  case  is  so  argued  that  it  seems 
proper  to  refer  to  the  question  of  whether 
the  expenses  of  maintaining  this  suit,  in- 
cluding attorney's  fees,  can  be  satisfied  oat 
of  the  property  fraudulently  conveyed.  Such 
expenses  and  fees  cannot  l>e  considered  hi 
determining  whether  there  was  a  deficiency 
of  assets  at  the  time  when  the  suit  was 
brought,  and  it  is  clear  from  the  report  that 
the  master  did  not  consider  them  upon  that 
question.  But  since  the  statute  makes  it  the 
right  and  the  duty  of  an  administrator  to 
bring  a  suit  of  this  sort  where  there  is  a 
deficiency  of  assets,  it  by  necessary  infer- 
ence contemplates  that  a  fraudulent  convey- 
ance shall  be  set  aside  so  far  as  to  provide 
for  the  expense  of  the  litigation  necessary 
to  set  it  aside.  If  an  administrator,  finding 
a  deficiency  of  assets,  must  conduct,  at  his 
own  expense,  the  litigation  necessary  to  set 
aside  a  fraudulent  conveyance,  then  the  lav 
is  farcical.  But,  of  course.  It  contemplates 
nothing  of  the  sort,  for  the  right  to  satisfy 
the  exi)enBes  of  the  necessary  litigation  oDt 
of  the  property  fraudulently  conveyed  is  an 
incident  to  the  right  to  institute  and  canr 
on  the  litigation. 

[I]  The  defendant  urges  that  if  Manley. 
Lyneh's  executor,  had  accounted  for  the  per- 
sonal property  which  came  into  his  posses- 
sion, there  would  have  been  no  deficioicy 
of  assets;  but  the  law  does  not  consider 
any  nice  question  of  priority  as  between 
wrongdoers,  and,  the  master  liaving  found 
that  there  is  a  deficiency  of  assets  in  the 
hands  of  the  administrator,  Murray  cannot 
retain  the  advantage  of  his  fraud  in  rrii- 
ance  upon  the  misdoings  of  Manley.  It  is 
urged  that  Manley  gave  a  bond  as  execu- 
tor to  the  amonnt  of  $1,000,  and  that  there  Is 
no  finding  that  it  cannot  be  recovered  on. 
And  the  mjister,  in  fact,  reports  that  It  did 
not  appear  whetlier  or  not  the  bondsman  is 
or  is  not  good  for  the  amount  of  the  bond  , 
But  this  is  immaterial,  for  the  liability  of  ' 
the  bondsman  Is  not  in  any  propw  sense  an 
asset  of  the  estate,  and  the  law  will  not 
compel  resort  to  an  innocent  t>ondsnian  for 
the  purpose  of  securing  a  fraudulent  f;ran- 
tee  in  his  holding  of  the  ill-gotten  assets  of 
an  estate. 

[I]  The  defendant  says  that  the  commis- 
sioners' allowance  of  $264.24  as  the  amoant 
of  debts  against  Lyneh's  estate  is  the  only 
snm  for  consideration  on  the  question  of  de- 
ficiency of  assets.  But  such  claim  ignores 
our  statute  providing  for  administration  ex- 
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penaea  and  burial  expenses  before  tbe  deter- 
mination of  the  amount  available  in  pay- 
ment of  the  debts  allowed  by  commissioners. 

[II]  The  defendant  claims  that  he  was  en- 
titled to  a  Judgment  In  his  favor  on  the 
ground  that  there  was  not  a  deficiency  of  as- 
sets at  the  time  of  the  death  of  Lynch.  Bat 
the  Btatnte,  fairly  constmed,  gives  the  ad- 
ministrator a  right  in  behalf  of  creditors  to 
have  fraudulent  conveyances  set  aside  if  at 
any  time  during  his  administration  there  Is 
a  deficiency  of  assets. 

[11]  A  statute  like  that  nnder  considera- 
tion is  to  be  liberally  construed,  and  ever  has 
been  so  construed,  and  the  principles  of  the 
common  law  are  adequate  to  a  salutary  in- 
terpretation and  application  of  sncb  a  stat- 
ute. Twyne's  Case,  3  Coke,  80b;  Lord  Mans- 
field In  Cadogan  v.  Kennett,  2  Cowp.  434. 

[12]  The  defendant  argues  that  the  decree 
makes  no  provision  for  protecting  him  on 
account  of  his  disbursements  for  taxes  on 
the  property,  for  insurance,  and  for  money 
paid  as  interest  on  the  1600  mortgage;  but 
be  is  entitled  to  no  protection  on  account  of 
these  payments.  It  was  necessary  for  him  to 
make  those  disbursements  to  give  color  of 
good  faith  to  a  transfer  which  was  in  fact 
fraudulent,  and  equity  will  not  aid  him  in 
securing  reimbursement  for  his  expenses  In- 
curred for  the  purpose  of  defeating  Justice 
and  concealing  a  fraud. 

The  defendant  excepted  to  the  report  of 
the  master  on  various  grounds.  We  proceed 
to  consider  those  which  are  relied  on  in 
his  brief.  He  claimed,  and  claims,  that  there 
was  no  evidence  to  warrant  a  finding  that 
the  deed  was  without  consideration,  assert- 
ing that  the  assumption  of  the  mortgage  by 
bim  was  a  suflScient  consideration.  The  find- 
ing tells  all  about  the  assumption  of  the 
mortgage,  and  amounts  to  a  finding  that  the 
deed  was  without  consideration  unless  the 
assumption  of  the  mortgage  was  a  considera- 
tion. The  finding  lays  before  the  court  the 
fact  upon  which  the  defendant  relies,  and 
that  is  enough.  The  legal  effect  of  that 
fact  we  have  already  considered. 

[13]  The  master  received  in  evidence  the 
files  in  the  case  brought  by  Lynch  and  car- 
ried on  by  his  executor  and  by  the  plain- 
tiff as  administrator  de  bonis  non.  These 
files  were  ottered  as  a  part  of  the  petition, 
they  being  referred  to  therein,  as  evidence 
of  the  nature,  character,  and  extent  of  that 
litigation,  and  as  showing  that  the  question 
of  a  fraudulent  conveyance  was  res  Judi- 
cata. It  is  claimed  that  they  were  not 
admissible  unless  the  former  case  is  here 
res  Judicata,  and  that  it  is  not  because  that 
was  a  case  between  the  grantor  and  the 
grantee,  while  in  this  the  administrator  rep- 
resents the  creditors.  But  the  files,  in  the 
former  case,  were  admissible  as  showing 
the  nature  and  extent  of  the  original  liti- 
gation, for  it  was  important  on  the  ques- 
tion Ot  attorney's  fees  and  the  administra- 


tor's charges,  covering  a  period  of  six  years, 
to  know  the  occasion  of  such  fees  and 
charges  and  delays.  The  master  nowhere 
indicates  that  he  treated  the  former  case  as 
res  Judicata,  and  the  defendant  in  another 
part  of  his  brief  seems  to  recognize  the  sit- 
uation in  this  respect,  for  in  speaking  of 
the  former  case  he  says,  "The  Judgment  of 
the  court  in  that  case  is  not  res  Judicata 
in  this,  even  if  the  court  so  found." 

[14]  The  fair  inference  is  that  the  master 
used  the  evidence  only  for  the  purposes  for 
which  it  was  admissible.  State  v.  Intoxicat- 
ing Liquor,  82  Vt  287,  296,  73  AU.  586; 
Limerick  Bank  v.  Adams,  70  Vt  132,  141, 
40  AtL  166;  State  v.  Spanldlng,  61  Vt  606, 
17  Atl.  844. 

[IB,  II]  The  orator  called  as  a  witness 
F.  S.  Piatt,  Esq.,  who  as  master  had  heard 
the  former  case,  and  Introduced  in  evidence, 
by  his  testimony,  the  substance  of  what 
Lynch  had  testified  to  before  him.  The 
grounds  of  objection  and  exception  both 
made  below  and  relied  on  in  the  defendant's 
brief,  and  none  others,  are  considered.    Dug- 

gan  V.  Heaphy,  85  Vt ,  83  Atl.  726.    These 

grounds  are  that  the  former  case  involved 
an  entirely  different  cause  of  action,  and 
that  the  defendant  was  deprived  of  the 
right  .of  cross-examination,  and  that  so, 
though  Lynch  is  dead,  his  testimony  as  a  wit- 
ness in  the  former  case  cannot  be  used  here. 
With  reference  to  these  questions  the  de- 
fendant cites  and  relies  upon  sections  1386 
and  1387  of  Wigmore's  Treatise. 

[1 7]  The  rule  as  to  the  substantial  identity 
of  parties  and  issues  is  well  stated  and  for- 
tified in  the  sections  referred  to,  and  the 
real  point  of  the  rule  is  there  thus  express- 
ed: "It  is  snflScient  if  the  issue  was  the 
same,  or  substantially  so,  with  reference  to 
the  likelihood  of  adequate  cross-examination, 
because  the  opponent  has  thus  already  had 
the  full  boieflt  of  the  security  intended  by 
the  law."  The  author  proceeds:  "The  gen- 
eral rule  in  this  shape  is  nowhere  disputed. 
But  there  is  naturally  much  variance  shown 
in  the  strictness  of  its  application  in  specific 
cases.  It  is  enough  to  suggest  that  the 
situation  is  one  that  calls  for  common  sense 
and  liberality  in  the  application  of  the  rule, 
and  not  a  narrow  and  pedantic  ilUberality. 
On  the  whole,  the  Judicial  rulings  show  a 
liberal  Inclination  to  receive  testimony  al- 
ready adequately  tested." 

We  think  that  the  above  quotation  is  a 
satisfactory  statement  of  the  law,  and  it  is, 
as  Wigmore  shows,  well  sustained  by  au- 
thority. In  section  1388  of  his  work.  Prof. 
Wigmore  goes  on  to  say  that  it  is  sometimes 
claimed  that  the  rule,  in  cases  where  the 
doctrine  of  res  Judicata  is  invoked,  is  the 
true  rule  in  respect  to  the  use  of  testimony 
taken  in  a  former  case;  but  he  shows  by 
reason  and  abundant  authority  that  the 
niceties  of  the  rule  of  res  Judicata  do  not 
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determine  the  admissibility  of  tlie  evidence 
formerly  given,  but  that  its  admissibility 
depends  upon  whether  the  party  against 
whom  it  Is  used  had  in  the  former  case  ade- 
quate opportunity  and  motive  for  sifting 
the  testimony  by  cross-examination. 

Judged  by  this  test,  the  evidence  given  by 
I^nch  in  the  former  case  was  admissible 
here,  for  In  both  cases  the  claim  of  the  de- 
fendant, Murray,  was  that  the  conveyance 
was  in  good  faitii,  and  his  motives  and  op- 
portunities in  the  former  case  were  adequate 
to  a  cross-examination  such  as  he  might  have 
desired. 

True,  this  case  asserts  a  new  equity, 
growing  out  of  the  deSciency  of  assets,  an 
equity  so  distinct  from  that  asserted  in  the 
original  bill  that  it  could  not  be  Introduced 
by  way  of  amendment  Lynch's  Adm'r  v. 
Murray,  81  Vt  97,  60  Atl.  133. 

But  Oils  new  equity  leaves  untouched  the 
fraud  charged  upon  Murray  which  in  both 
answers  he  repels  in  substantially  the  same 
languaga  To  determine  the  admissibility  of 
I^ynch's  former  testimony,  it  was  necessary 
to  refer  to  the  flies  in  the  former  case,  and 
this  necessity  furnishes  an  additional  reason 
why  it  was  proper  for  the  master  to  re- 
ceive and  examine  those  flies. 

[IS]  The  orator  introduced  evidence  as  to 
what  the  defendant  had  testified  to  in  the 
former  case.     This  testimony   was  received 


under  objection,  and  the  report  is  excepted 
to  for  error  in  that  regard,  on  the  ground 
that  the  parties  and  issues  here  and  there 
are  different  But  this  exception  requires  no 
discussion. 

[II]  Murray  being  a  party  here,  his  ad- 
missions made  elsewhere,  whether  in  or  om 
of  court  were  evidence  in  chief  against  him. 
and  it  is  to  be  presumed  that  the  evidence 
was  ofTered  and  received  on  the  ground  that 
It  constituted  an  admission. 

The  report  is  excepted  to  for  claimed  error 
on  the  part  of  the  master  In  receiving  the 
testimony  of  the  administrator  as  to  bis 
charges  and  as  to  bills  presented  him  for 
legal  services.  The  claims  in  this  regard  are 
that  these  items  could  not  be  considered  on 
the  question  of  deficiency  of  assets,  that 
such  deficiency  must  be  determined  as  of  the 
date  of  the  death  of  L^nch,  since  the  suit  is 
for  the  benefit  of  Lynch's  creditors.  Bat 
we  have  already  shown  how  these  matters 
were  necessary  and  proper  for  conaidentiMi 
in  order  to  the  determination  of  the  soffl- 
ciency  of  assets  left  available  for  the  cred- 
itors of  Lynch. 

Propositions  made  in  the  defendant's  brief 
and  not  here  particularly  noticed  are  met 
by  the  foregoing  rulings.  Some  minor  facts 
have  not  been  mentioned  because  of  tbetr 
Immateriality. 

Decree  affirmed,  and  cause  remanded. 
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OATLOW  y.  WHIPPLE. 

(Sapreme  Court  of  Rhode  Island.    July  6, 
1912.) 

Oabnishjmnt  (I  66*)— Bank  Dbposit^-Owh- 

KB8BIP  ov  Fund. 

Where  a  aavinj^  bank  deposit  ia  in  the 
name  of  husband  or  wife,  "or  the  aarrlTor  of 
them,"  and  it  was  shown  that  one-half  of  the 
deposit  belonged  to  each,  only  such  proportion 
thereof  was  subject  to  garnishment  in  an'  ac- 
tion against  the  husband. 

[Ed.  Note.— For  other  cases,  see  Qamish- 
ment.  Cent  Dig.  U  UO-111;  Dec.  Dig.  {  56.*] 

Exceptions  from  Superior  Court,  Provl- 
dence  and  Bristol  Coonties;  Wlllard  B.  T&n- 
ner,  Presiding  Justtce. 

Action  by  J.  H.  Catlow  against  W.  O. 
Whipple.  From  an  order  charging  the  Provl- 
denoe  Institution  for  Savings,  as  garnishee, 
to  the  extent  of  one-half  of  the  deposit, 
plaintiff  brings  exceptions.     AflBrmed. 

Hugh  J.  Carroll,  of  Pawtucket,  for  plain- 
tiff. Fitzgerald  &  Higgins,  of  Providence, 
for  defendant 

PER  CURIAM.  The  case  being  before  the 
presiding  Justice  of  the  superior  court  upon 
motion  to  charge  the  garnishee,  the  Provi- 
dence Institution  for  Savings,  and  it  ap- 
pearing that  there  was  on  deposit  In  said 
Institution  at  the  time  of  service  of  the 
writ  the  sum  of  $1,585.71,  standing  In  the 
names  of  "Walter  O.  Whipple,  or  Kate 
Whipple,  or  the  survivor  of  them,"  the  ques- 
tion arose  whether  the  garnishee  was  charge- 
able for  the  whole,  or  only  for  one-half,  of 
the  sum  so  on  deposit.  Upon  the  evidence 
of  the  defendant  Whipple  and  his  wife, 
Kate  Whipple,  the  presiding  justice  found 
that  one-half  of  the  sum  belonged  to  Kate 
Whipple  and  one-half  to  the  defendant,  and 
charged  the  garnishee  for  one-half  the  sum 
on  deposit,  to  wit,  $792.85.  To  this  deci- 
sion the  plaintiff  excepted. 

We  find  no  error.  The  evidence  supports 
the  decision  that  one  half  of  the  money 
belonged  to  Kate  Whipple,  and  the  other  half 
to  the  defendant,  Walter  O.  Whipple. 

The  plaintiff's  exceptions  are  overruled, 
and  the  case  is  remitted  to  the  superior 
court,  with  direction  to  enter  Us  Judgment 
charging  the  garnishee  as  decided  by  the 
presiding  justice. 


CABEX  V,  DAVIDSON. 

(Sapreme  Court  of  Rhode  Island.    July  6, 
1912.) 

Appkai.  ahd  Bbbob  (I  1005*)— Vbbdict— CoN- 

CXUSIVBNBSS. 

A  verdict  supported  by  evidence  and  ap- 
proved by  the  trial  court,  will  not  be  disturbed 
on  exceptions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Cent  Dig.  i|  3948-3954;  Dec.  Dig.  § 
1005.*] 


Exertions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  George  T. 
Brown,  Judge. 

Action  by  William  T.  Carey  against  John 
Davidson.  There  was  a  verdict  for  plaintiff, 
and  defendant  brings  exceptions.  Overruled, 
and  case  remitted,  with  direction  to  enter 
judgment 

Edward  M.  Sullivan,  of  Providence,  for 
plaintiff.  Henry  D.  Olendinning  and  Joseph 
McDonald,  both  of  Providence,  for  defend- 
ant 

PER  CURIAM.  There  was  ample  evidence 
before  the  jury  to  sustain  the  counts  of  the 
declaration  based  upon  alleged  trover  and 
conversion,  and  to  support  the  verdict  of  the 
jnry  for  the  plaintiff.  The  defendant's  mo- 
tion for  a  new  trial  was  denied  by  the  jus- 
tice, who  tried  the  case  and  heard  the  evi- 
dence. We  find  no  error  In  the  act  of  the 
trial  judge  In  denying  the  motion  for  a 
new  trial. 

The  defendant's  exceptions  are  overruled, 
and  the  case  is  remitted  to  the  superior 
court,  with  direction  to  enter  its  judgment 
for  the  plaintiff  upon  the  verdict 


SANITARY    OYSTER    CARRIER   ft   COM- 
MISSION CO.  v.  WM  M.  M£2tWIN 
&  SONS  CO. 

(Supreme  Court  of  Rhode  Island.     July  0, 
1912.) 

Appeal  and  Ebbob  (I  70*)— Final  Decision 
— Deuubbeb  to  Complaint  —  Separate 
cottnt— rioht  of  review. 

Gen.  Laws  1909,  c.  298,  <  24,  provides  that 
exceptions  to  decisions  or  rulings  prior  to  trial 
shall  be  open  to  revision  after  verdict  or  final 
decision  on  the  merits,  but  so  far  only  as  it 
appears  to  the  Supreme  Court  that  the  verdict 
or  final  decision  has  been  erroneonsly  affected 
thereby.  Eeld  that,  where  %  demurrer  was 
overruled  as  to  the  first  three  counts  of  plain- 
tiff's declaration  and  sustained  as  to  the  fourth, 
such  ruling  as  to  the  fourth  count  could  not  be 
reviewed  on  exceptions  prior  to  trial  and  final 
decision  on  the  merits,  though  such  fourth 
count  alleged  a  distinct  and  separate  cause  of 
action  from  those  charged  in  the  other  counts. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent   Dig.    {{   367-385;    Dec.    Dig.    § 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  WlUard  B.  Tan- 
ner, Presiding  Justice. 

Action  by  the  Sanitary  Oyster  Carrier  ft 
Ck>mmlssion  Company  against  the  Wm.  M. 
Merwin  ft  Sons  Company.  From  an  order 
sustaining  a  demurrer  to  the  fourth  count 
of  the  plaintiff's  declaration,  It  brings  ex- 
ceptions.   Dismissed. 

Mnrdock  ft  TUlinghast;  of  Providence 
(John  A.  TUlinghast,  of  Providence,  of  coun- 
sel), for  plaintiff.  TUlinghast  ft  OoUlns,  of 
Providence  (James  C.  Collins,  of  Providence, 
of  counsel),  for  defendant 


•For  other  cases  ■•• 
83  A.— 48 
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PAHKHURST,  J.  The  plaintiff  filed  a 
declaration  In  assumpsit  for  breach  of  a 
contract  In  writing,  in  four  counts,  to  which 
the  defendant  demurred.  The  demurrer  was 
overruled,  In  the  superior  court,  as  to  the 
first  three  counts,  and  was  sustained  as  to 
the  fourth  count  Thereupon  the  plaintiff 
excepted  to  the  decision  of  the  court  In  sus- 
taining the  demurrer  to  the  fourth  count, 
and  has  brought  Its  bill  of  exceptions  to  this 
court,  although  there  has  been  no  "verdict 
or  final  decision  on  the  merits." 

Plaintiff  claims  that  it  should  be  heard  in 
this  court  on  Its  exceptions,  because  It  is 
apparent  on  the  face  of  the  declaration  that 
the  fourth  count  sets  forth  a  distinct  and 
separate  cause  of  action  from  those  set  forth 
in  the  other  counts,  and  that  it  might  have 
brought  a  separate  suit  thereon,  and  that 
therefore  the  decision  sustaining  the  demur- 
rer to  the  fourth  count  Is  in  effect  a  "final 
decision,"  which  will  prevent  It  from  of- 
fering testimony  at  the  trial  on  the  claim 
for  future  profits  set  up  In  the  fourth 
count,  and  that  it  ought  to  be  allowed  to 
have  the  question  of  the  sufiiciency  of  the 
fourth  count  settled  before  it  goes  to  trial 
on  the  whole  declaration,  so  that  all  its 
lawful  claims  may  be  tried  at  once;  other- 
\vise,  if  it  tries  only  its  claims  on  the  first 
three  counts.  It  may  still  be  entitled  to  an- 
other trial  on  the  fourth  count.  In  case  it 
shall  be  finally  determined  in  this  court  that 
its  fourth  count  sets  up  a  good  cause  of 
action. 

But  the  matter  involved  here  is  a  ques- 
tion of  the  Jurisdiction  of  this  court  under 
Gen.  Laws  R.  I.  1909.  c.  298,  {  24  (which  is 
a  re-enactment  of  C.  P.  A.  {  49T),  and  which 
reads  as  follows :  "Sec.  24.  Exceptions  to  de- 
cisions or  rulings  prior  to  trial  shall  be 
open  to  revision  after  verdict  or  final  deci- 
sion on  the  merits,  but  so  far  only  as  it  ap- 
pears to  the  Supreme  Court  that  the  verdict 
or  final  decision  was  erroneously  affected 
thereby."  The  decision  of  the  superior  court 
on  the  demurrer  to  the  fourth  count  was  a 
"decision  prior  to  trial,"  and  we  are  of  the 
opinion  that  it  cannot,  under  the  statute 
quoted,  be  brought  up  on  exception  to  this 
court  onto  "after  verdict  or  final  decision 
on  the  merits,"  Inasmuch  as  our  Jurisdic- 
tion is  controlled  by  the  plain  terms  of  the 
statute. 

The  argument,  that  the  fourth  count  is  In 
effect  a  separate  and  distinct  suit,  would 
apply  equally  well  in  all  cases  where  there 
are  several  counts,  some  of  which  are  held 
to  be  good  and  others  bad  on  demurrer,  be- 
cause in  legal  theory  each  count  in  every 
declaration  is  in  effect  a  separate  and  dis- 
tinct suit  upon  a  different  cause  of  action; 
otherwise,  there  'would  be  no  force  In  the 
practice  of  filing  more  than  one  count  in  a 
declaration.  In  the  case  of  McDonald  v. 
Providence  Telephone  Co.,  27  R.  I.  59^,  65 
Atl.  266,  it  appears  from  the  papers  in  the 


case  that  a  similar  decision  was  made  sus- 
taining a  demurrer  to  the  second  coant  of 
the  declaratiofi,  and  the  plaintiff  brought 
his  bill  of  exceptions  to  the  decision,  and  it 
was  held  that  the  bill  of  exceptions  wa» 
prematurely  preferred,  because  there  bad 
been  no  verdict  or  final  decision  on  tbe  mer- 
its, as  required  by  C.  P.  A.  {  49T. 

Under  the  law,  as  it  now  stands,  we  are 
of  tbe  opinion  that  this  court  has  no  Juris- 
diction to  hear  the  exceptions  at  this  stage 
of  the  case;  and  the  plaintifTs  bill  of  ex- 
ceptions Is  dismissed  without  prejudice,  and 
the  case  la  remitted  to  tbe  superior  court 
for  further  proceedings. 


McISAAC    V.    WOONSOCKET    ELECTRIC 
MACHINE  &  POWER  CO. 

(Supreme  Court  of  Rhode  Island.    July  2, 
1912.) 

1.  Mastee  and  Servant  (§  278*)— Ikjuwes 
TO  Sbbvant— Actions— BviDSNO«. 

In  an  action  for  the  wrongful  deadi  of  s 
lineman,  evidence  AcM  insufficient  to  charge  tbe 
master  with  negligence. 

[EM.  Note. — For  other  caaes,  see  Master  and 
Servant,  Cent  Dig.  {{  954-972,  977;  Dec- 
Dig,  i  278.*] 

2.  Mabteb  aitd  Servant  (|  243*)— Irjubies 

TO    SeBVANT— CONTBIBDTOBT    NBOUOKNCE— 
RUUES. 

Where  a  lineman  in  the  employ  of  an  elec- 
tric company  knew  its  rule  requiring  all  per- 
sons working  on  wires  to  quit  work  from  10 
minutes  before  until  10  minutes  after  4,  allow- 
ing tbe  company  time  to  test  its  wires,  and 
did  not  understand  that  tbe  assurance  that  a 
wire  he  was  working  on  would  remain  de*d 
suspended  that  rule,  he  was  guilty  of  contrib- 
utory negligence  for  failure  to  observe  tbe  rule. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  ii  682,  759-775;  Dec  Dig. 
{  243.*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Christopher  M. 
Lee,  Judge. 

Action  by  Mary  Mclsaac  against  the  Woon- 
socket  Electric  Machine  &  Power  Company- 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendant excepts.     Reversed  and   remanded. 

Bliss  ft  Walsh,  of  Providence,  for  plain- 
tiff. John  J.  Heffeman  and  James  H.  Rick- 
ard,  Jr.,  both  of  Woonsocket,  for  defendant 

PER  CURIAM.  This  is  an  action  on  tbe 
case  for  negligence,  and  comes  to  this  court 
upon  the  defendant's  exceptions,  after  ver- 
dict for  tbe  plaintiff,  including  an  exception 
to  the  denial  of  the  defendant's  motion  for 
a  new  trial  by  the  trial  court 

[1]  The  plaintifTs  Intestate  was  a  line- 
man in  the  employ  of  the  defendant  compa- 
ny. He  was  a  man  of  experience  In  his  par- 
ticular vocation.  On  the  afternoon  of  the 
accident  he  was  directed,  with  another  em- 
ploys named  George  L.  Drury,  to  proceed  to 
the  corner  of  Rathbun  and  Bast  School 
streets  for  the  purpose  of  ctianging  a  mast 


•For  other  casea  see  ume  topic  and  section  NUMBER  in  Dee.  Dig.  A  Am.  Dig.  Key  Ko.  Serlw  *  Rep'r  Iadn«* 


Digitized  by  CjOOQIC 


B.r.) 


CENTREVlLIiE  NAT,  BANK  v.  INMAN 


755 


arm  and  lamp  from  an  old  to  a  new  pole. 
Upon  the  pole  at  tUs  point  the  defendant 
maintained  two  arc  lamp  wires,  which  were, 
for  convenience,  designated  as  No.  1  and  No. 
2.  The  work  required  was  upon  line  No. 
2.  At  about  4  o'clock  in  the  afternoon,  while 
the  plaintUTs  intestate  and  Dmry  were  en- 
gaged in  the  work,  they  being  at  the  time 
on  different  poles,  the  plaintiCCs  Intestate 
received  an  electric  shock  from  which  he 
died. 

The  defendant  company  tested  its  wires 
at  4  o'clock  in  the  afternoon.  It  was  the 
well-established  rule  of  the  company  that 
all  linemen  should  quit  the  wires  at  10  min- 
atea  before  4,  and  remain  away  from  them 
until  10  minutes  after  4.  This  rule  was 
well  understood  by  both  the  plaintiff's  intes- 
tate and  Drury.  Another  rule  of  the  de- 
fendant company  required  that,  when  work- 
men were  engaged  upon  any  particular  line, 
sach  line  should  be  tagged  at  the  switch- 
board, and  that  during  the  time  the  tag  re- 
mained in  place  the  electric  current  was 
not  to  be  turned  onto  that  wire. 

The  plaintiff  claims  that  her  intestate,  be- 
fore going  to  the  locality  in  question,  re- 
ceived assurance  that  during  the  work  upon 
wire  No.  2  that  wire  would  remain  "dead." 
The  testimony  shows  that  wire  No.  2  leat 
tagged  at  the  switchboard,  on  the  afternoon 
of  the  accident,  and  remained  so  tagged  un- 
til after  plaintiff's  intestate  had  met  his 
death.  Wires  Nos.  1  and  2  were  in  very 
close  proximity.  Wire  No.  1  was  tested  at 
4  o'clock,  as  usual,  and  found  to  be  defec- 
tive, and  thereupon  it  was  also  tagged.  The 
testing  of  the  wire  No.  1  and  the  finding  of 
an  obstruction  were  apparently  coincident 
with  the  electrocution  of  the  plaintiff's  in- 
testate, and  inasmuch  as  this  same  wire  was, 
later  in  the  day,  put  Into  use  without  fur- 
ther attention,  it  reasonably  follows  that  the 
obstraction  existing  at  4  o'clock  must  have 
been  due  to  some  contact  or  connection  on 
the  part  of  Mclsaac. 

There  is  no  testimony  that  there  was  any 
current  upon  wire  No.  2  during  the  after- 
noon of  the  accident,  but  there  is  positive 
testimony  that  no  current  was  turned  upon 
that  wire.  Mclsaac,  in  the  performance  of 
his  work,  was  seated  on  the  cross-arm  with 
some  wire  in  contact  with  his  leg  and  hip. 
There  is  some  conflict  of  testimony  as  to 
whether  Mclsaac,  at  the  time  of  the  acci- 
dent, was  working  upon  No.  1  or  No.  2  wire; 
but  In  onr  view  of  the  case  we  may  assume, 
in  accordance  with  the  plaintiff's  contention, 
that  be  was  working  on  No.  2  as  he  had  been 
directed. 

Under  these  conditions  we  think  that  the 
plaintiff  has  failed  to  show  any  negligence 
on  the  part  of  the  defendant  There  was 
no  n^ligence  in  testing  the  No.  1  wire  at 
4  o'clock.  The  test  showed  that  there  was 
some  trouble  with  the  circuit,  and  this  dis- 
covery was  made  at  about  the  time,  proba- 


bly the  exact  time,  when  Mclsaac  received 
his  shock.  The  situation  of  Mclsaac  in  close 
proximity  to  wire  No.  1,  and  his  careless- 
ness in  permitting  some  wire  to  remain  in 
contact  with  his  leg  and  hip,  furnishes  the 
basis  for  the  only  reasonable  conclusion — 
that  he  must  have  come  in  contact  or  con- 
nected with  wire  No.  1  during  its  temporary 
"life"  at  the  time  of  the  test  This  conclu- 
sion is  materially  aided  by  the  undisputed 
testimony  that  no  current  was  turned  on  No. 
2  that  afternoon. 

The  plaintiff's  declaration  is  in  two  counts. 
The  case  went  to  the  Jury  on  the  first  count 
only,  which  alleges,  in  substance,  that  while 
the  plaintiff's  intestate  was  working  upon 
an  arc  lamp  wire  of  the  defendant,  having 
been  informed  thatsaid  wire  was  not  trans- 
mitting power,  the  defendant  "caused  the 
electric  current  to  be  turned  into  said  wire," 
whereby  the  plaintUTs  intestate  was  killed. 
We  do  not  think  that  the  plaintiff's  testi- 
mony has  sustained  this  allegation. 

[2]  There  is  also  some  conflict  of  testi- 
mony as  to  whether  the  plaintiff's  intestate, 
before  going  to  do  the  work,  received  an  as- 
surance that  line  No.  2  would  remain  "dead." 
Assuming  that  he  did  receive  such  assur- 
ance, it  is  not  apparent,  from  the  testimony, 
that  it  was  designed  or  intended  to  super- 
sede or  temporarily  suspend  the  well-estab- 
lished and  well-understood  rule  that  the 
lines  would  be  tested  at  4  o'clock  In  the  aft- 
ernoon, and  that  for  a  period  of  10  minutes, 
both  before  and  after  said  hour,  all  line 
work  should  be  abandoned.  On  the  contrary. 
It  appears  that  both  Mclsaac  and  Drury  re- 
garded the  rule  as  still  in  force,  for  the 
latter  in  his  testimony  says  that  they  failed 
to  observe  this  rule  on  this  particular  day 
because  they  did  not  keep  track  of  the  time, 
and  that  that  was  the  first  and  only  time  dar- 
ing his  connection  with  the  defendant  com- 
pany when  the  rule  was  not  obeyed.  The 
failure  of  the  plaintiff's  intestate  to  observe 
this  rule,  through  a  failure  to  notice  the 
time,  would  amount  to  contributory  negli- 
gence on  his  part 

The  defeudant's  eighteenth  exception  is 
sustained. 

In  this  view  of  the  case,  it  will  be  un- 
necessary to  consider  the  other  exceptions, 
and  they  are  accordingly  overruled. 

The  case  is  remitted  to  the  superior  court, 
with  direction  to  grant  a  new  trlaL 


CENTREVIIJ-iE  NAT.  BANK  OP  WAR- 
WICK V.  INMAN. 

(Supreme  Court  of  Rhode  Island.    July  6, 
1912.) 

1.  Judgment  (f  163*)— Defauxt— Motion  to 
Vacate— MERITS. 

Where,  in  an  action  on  a  note,  defendant, 
sued  as  joint  maker,  was  defaulted,  and  on 
application  to  take  off  the  default  claimed  a 
defense,  in  that  he  never  signed  the  note  on  its 
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face,  bnt  became  Kuafaitor  only,  nearly  two 
yean  after  the  note  was  ^ven,  it  was  error 
for  the  court  to  pass  on  the  question  whether 
such  defense  would  prevail  on  a  trial  in  the 
determination  of  the  motion  to  open  the  de- 
fault. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  i  323;   Dec.  Dig,  i  163.*] 

2.  JuDGMBNT  (S  162*)— Default  —  Applica- 
tion TO  Open— Mebits— County  Affida- 
vits. 

On  an  application  to  open  a  default  judg- 
ment, the  court  will  not  hear  counter  affidavits 
on  the  merits,  or  examine  into  the  truth  of  the 
allegations  of  defense. 

[EM.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  |i  319-322;    Dec.  Dig.  i  162. »] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Willard  B.  Tan- 
ner, Presiding  Justice. 

Action  by  the  Centrevllle  National  Bank 
of  Warwick  against  Charles  M.  Inman. 
From  an  order  refusing  to  take  off  a  de- 
fault, defendant  brings  exceptions.  Sus- 
tained and  remitted,  with  directions. 

Archibald  C.  Matteson,  of  Providence,  for 
plaintiff.  John  P.  Beagan  and  Joseph  J. 
McCaffrey,  botli  of  Providence,  for  defend' 
ant. 

PARKHURST,  J.  The  defendant  was  de- 
faulted In  the  superior  court  under  the  fol- 
lowing circumstances:  The  suit  was  brought 
August  1,  1911,  and  made  returnable  August 
15,  1911.  The  defendant  employed  an  at- 
torney, who  seasonably  entered  his  appear- 
ance for  defendant  on  August  0,  1911 ;  and 
said  attorney  was,  upon  his  request,  duly 
excused  from  further  attendance  on  the  su- 
perior court  from  August  9  to  September  15, 
1911,  and  went  away  on  a  vacation  and  did 
not  plead  to  the  action  within  the  time  fix- 
ed by  statute.  While  he  was  away,  notice 
of  motion  by  plalntifTs  attorney  to  take 
Judgment  by  default  was  left  at  his  office, 
but  not  received  by  him,  and  default  was 
taken  September  2,  1^11,  before  a  Justice 
other  than  the  one  who  excused  the  attor- 
ney. Upon  the  return  of  the  defendant's  at- 
torney in  September,  he  immediately  moved 
to  take  off  the  default,  and  a  hearing  was 
had  before  the  presiding  Justice  of  the  su- 
perior court,  who  heard  evidence  upon  the 
question  whether  the  defendant  had  a  de- 
fense to  the  action,  as  a  condition  precedent 
to  taking  off  the  default  and  allowing  the 
defendant  to  plead  to  the  action  and  pro- 
ceed to  trial. 

From  the  transcript  of  the  proceedings  at 
this  hearing,  It  does  not  appear  that  the 
question  of  the  absence  of  the  defendant's 
attorney  on  vacation  and  of  his  being  ex- 
cused by  a  Justice  of  the  court,  or  that  this 
was  a  valid  excuse  for  not  pleading  to  the 
action,  was  questioned,  or  that  any  ques- 
tion was  considered,  other  than  to  find  out 
whether  the  defendant  had  a  defense  to  the 
action;  it  being  conceded  by  the  Justice  at 
the  hearing  that  he  would  take  off  the  de- 


fault and  allow  the  defendant  to  plead  and 
go  to  the  Jury,  If  he  could  see  any  reason- 
able defense.  But  after  hearing  evidence 
from  the  defendant,  and  also  from  the  cash- 
ier of  the  plaintiff  bank,  the  Justice  decid- 
ed that  there  was  no  reasonable  defense,  and 
refused  to  take  off  the  default  To  this  deti- 
slon  the  defendant  took  exception,  and  the 
case  Is  now  b^ore  thl«  court  upon  this  ex- 
ception. 

It  appears  that  the  note,  upon  which  suit 
was  brought,  was  originally  for  $1,200,  dat- 
ed July  2,  1904,  to  the  order  of  the  plaintiff, 
payable  six  months  after  date.  It  bears 
upon  its  face  the  signatures  of  Daniel  B. 
Sullivan  and  D.  Lehane,  and  also  the  name 
Charles  M.  Inman;  but  Mr.  Inman  says  be 
never  saw  the  note  until  June  30,  1906,  when 
he  admits  that  be  signed  his  name  on  the 
back  of  the  note,  under  the  words  "June  30, 
1906,  I  hereby  guarantee  the  payment  of 
this  note."  He  denies  that  he  ever  saw  the 
note  before  this  latter  date;  but  he  is  not 
certain  whether  he  did,  or  not,  place  his 
name  on  the  face  of  the  note  at  this  time. 
The  cashier  testified  that  he  saw  Mr.  In- 
man sign  the  note  in  both  places;  bat  be 
does  not  give  the  date  at  which  he  claims  it 
was  signed  on  Its  face,  nor  does  he  offer 
any  explanation  why  the  defendant,  if  he 
was  a  Joint  and  several  inaker,  should  have 
signed  a  guaranty  on  the  back  of  the  note,  or 
why,  if  he  was  a  guarantor,  he  should  have 
signed  on  the  face  of  the  note,  as  a  Joint 
and  several  maker.  We  think  the  note  itself 
indicates  that  the  signature  of  Charles  M. 
Inman  was  placed  thereon  in  different  ink 
and  probably  at  a  different  time  from  the 
other  signatures;  and  it  appears  that  the 
claim  of  Mr.  Inman  is  that  be  bad  nothing 
to  do  with  the  note  when  it  was  given,  and 
knew  nothing  of  It  till  nearly  two  years 
after  its  date,  when  he  admits  that  he 
guaranteed  it.  The  declaration  simply  de- 
clares against  Mr.  Inman  as  a  maker  of  the 
note,  and  so  as  primarily  liable,  bnt  contains 
no  count  against  him  as  a  guarantor. 

[1,  2]  Under  the  circumstances,  we  think 
that  the  defendant  should  have  been  permit- 
ted to  go  before  a  Jury  and  make  his  de- 
fense on  the  question  whether  or  not  he 
was  a  maker  of  the  note ;  he  being  sued  only 
as  maker,  and  not  as  a  guarantor,  /in  the 
matter  of  motions  to  take  off  defaults,  where 
the  question  whether  the  defendant  has  a 
defense  on  the  merits  Is  Involved,  it  has 
been  frequently  held  that  the  court  hearing 
the  motion  will  not  seek  to  determine  wheth- 
er they  defense  claimed  will  prevail  on  a 
trial^' Excise  Com'rs  v.  Holllster,  2  Hilt 
(N.  Y.)  588;  Benedict  ▼,  Amoux,  85  Hun, 
283,  32  N.  Y.  Supp.  906.  |Nor  will  the  court 
on  the  motion,  hear  counter  affidavits  on  the 
merits,  or  examine  Into  the  truth  of  the  al- 
legations of  defense.  /6  Encyc.  PI.  &  Pr.  1S8, 
and  cases  cited;  Francis  v.  Cox,  33  Cal.  32.">; 
Grader  v.  Weir,  46  Cal.  63;    Buck  v.  Ha- 
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vens,  40  Ind.  221,  224 ;  Hanf ord  t.  McNalr,  2 
Wend.  (N.  Y.)  286.  The  error  of  the  court  In 
the  case  at  bar  was  1b  passing  upon  the 
truth  and  sufficiency  of  the  defoidant's  clnim 
that  he  was  not  a  maker  of  the  note,  which 
could  only  properly  be  passed  upon  by  a 
jury  on  the  trial  of  the  case,  or  by  the  court 
In  case  a  Jury  trial  was  waived. 

The  defendant's  exception  Is  sustained, 
and  the  case  Is  remitted  to  the  Bui>erlor 
court,  with  direction  to  enter  Its  order  tak- 
ing ofC  the  default  upon  such  terms  as  to 
costs  as  it  shall  determine,  and  to  permit 
the  defendant  to  plead  within  such  time 
as  It  shall  fix,  and  for  further  proceedings. 


HECK  T.  CASEY. 

(Supreme  Court  of  Rhode  Island.    July  6, 
1912.) 

MECHAinOS'    LiKNS    (I    260*)— ENFOBCKMnfT^ 
TlMK. 

Gen.  Laws  1909,  c.  257,  I  5,  provides  that 
no  person  who  shall  do  work  for,  or  famish 
materials  to  be  used  in,  the  constmction,  erec- 
tion, or  repair  of  any  building  without  a  writ- 
ten contract,  shall  have  any  advantage  of  any 
lien  therefor  created  by  the  chapter,  unless  he 
sues  to  enforce  the  same  within  six  months 
from  the  commencement  of  the  work  or  of  de- 
livery of  materials.  Beld,  that  where  a  sub- 
contractor put  in  plumbing  and  gas  piping  un- 
der an  oral  contract  with  the  general  contrac- 
tor, and  had  made  a  single  and  entire  contract 
for  plumbing  and  gas-fitting,  without  any  speci- 
fications of  items,  and  the  work  and  delivery 
of  materials  under  the  general  contract  began 
in  July,  1910,  while  the  proceedings  to  estab- 
lish a  lien  were  not  began  until  March  8,  1911, 
they  were  too  late,  though,  after  doing  the 
work  which  was  inclosed  in  the  walls  and 
floors,  nothing  farther  was  done  on  the  con- 
tract between  the  first  week  in  August  and 
October. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  H  466-168;  Dec.  Dig.  i 
260.*] 

Appeal  from  Superior  Court,  Providence 
and  Bristol  Counties;  Wlllard  B.  Tanner, 
Presiding  Justice. 

Proceeding  by  Charles  F.  Heck  against 
John  W.  Casey  to  establish  a  mechanic's  lien 
for  labor  and  material.  Judgment  for  peti- 
tioner, and  defoidant  appeals.  Beversed 
and  remanded,  with  dlrectloBS. 

Gardner,  Plrce  &  Thomley,  of  Providence 
(Charles  B.  Haslam,  of  Providence,  of  coun- 
sel), for  appellant  William  A.  Morgan,  of 
Providence,  for  respondent 

PARKHURST,  J.  This  is  a  proceeding  by 
a  subcontractor  to  establish  a  mechanic's  Hen 
for  labor  and  materials,  under  the  provisions 
of  Oen.  Laws  R.  I.  1909,  c.  257.  It  appears 
from  the  petition,  as  well  as  from  the  papers 
on  file  and  from  the  evidence  set  forth  in 
the  transcript,  that  the  petitioner  in  July, 
1910,  entered  into  a  parol  contract  with  Mi- 
chael J.  Donahue,  the  general  contractor, 
who  fvas  engaged  in  building  a  house  for 
John   W.  Casey,  on  Manton  avenue.  Provi- 


dence, to  put  in  the  plumbing  and  gas  piping 
in  said  house  on  Manton  avenue  for  the 
sum  of  $425.  This  contract  was  a  single 
and  entire  contract  for  plumbing  and 
gas  piping,  without  any  specification  of 
items.  The  petitioner  filed  his  plan  in  the 
office  of  the  Inspector  of  plumbing  July  25, 
1910,  and  Immediately  thereafter  began  work 
under  the  contract,  delivering  certain  materi- 
als for  gas  piping,  waste  pipes,  soil  pipes, 
drops  and  outlets  for  gas,  etc.,  and  doing  all 
the  work  which  had  to  be-  done  before  the 
house  was  plastered,  which  was  to  be  cover- 
ed up  by  the  plaster.  This  delivery  and 
work  was  done  within  9  or  10  days  after 
July  25,  1910.  After  that  no  further  work 
was  done  under  the  contract,  as  the  petition- 
er claims,  until  October,  1910. 

The  petitioner,  not  having  received  pay- 
ment from  the  contractor  for  work  done  and 
materials  furnished  under  said  contract,  and 
after  giving  notice  to  the  said  Casey,  on 
March  8,  1911,  filed  an  account  or  demand, 
with  a  notice  as  to  the  building  and  land 
upon  which  he  claimed  a  lien,  in  the  office 
of  the  recorder  of  deeds  of  the  city  of  Provi- 
dence, the  same  being  "for  the  purpose  of 
commencing  legal  process  for  the  enforce- 
ment of  a  lien,"  etc.,  as  recited  In  the  no- 
tice, under  the  provisions  of  section  7  of 
chapter  257,  above  refeAred  to,  and  there- 
after on  March  10,  1911,  filed  this  peUtiou. 
The  respondent  Casey  thereafter,  on  May 
8,  1911,  filed  his  motion  to  dismiss  the  peti- 
tion, on  the  ground,  among  others  Set  forth, 
that  the  court  "has  not  acquired  Jurisdiction 
of  the  subject-matter,  because  the  complain- 
ant has  not  complied  with  the  statutory  re- 
quirement," etc.  The  superior  court  denied 
the  motion,  and  the  same  was  renewed  at  the 
hearing  of  testimony,  and  was  again  denied. 
The  Justice  of  the  superior  court,  after  hear- 
ing the  evidence,  decreed  the  establishment 
of  a  lien  for  $305  and  referred  the  case  to  a 
master.  From  this  decree  the  respondent 
has  appealed  to  this  court,  and  the  first  rea- 
son of  appeal  is  based  upon  the  same  ground 
as  that  in  the  motion  to  dismiss  above  re- 
ferred to. 

We  are  of  the  opinion  that  the  Justice  of 
the  superior  court  erred  in  denying  the  mo- 
tion to  dismiss  the  petition  on  the  ground 
above  set  forth.  It  is  not  disputed  that  the 
contract  was  an  entire  contract  for  the  work 
and  materials  In  plumbing  and  gas  piping. 
It  is  so  stated  in  all  the  papers  and  notices 
attached  to  the  petition  and  filed  in  the  of- 
fice of  the  recorder  of  deeds.  It  Is  so  proveia 
in  the  evidence,  and  there  is  no  dispute  that 
the  commencement  of  the  work  and  of  the 
delivery  of  materials,  under  this  entire  con- 
tract, was  in  July,  1910.  The  commencement 
of  l^al  proceedings  for  the  establishment  of 
the  lien  as  provided  in  chapter  257,  |  7,  was 
on  the  8th  day  of  March,  1911,  more  than 
seven   months  after  the   commencement  of 
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tbe  work  and  of  the  delivery  of  materials. 
This  Is  not  In  accord  with  the  provisions  of 
Qen.  Laws  R.  1. 1900,  c.  257,  f  6,  which  reads 
as  follows :  "Sec.  5.  No  person  who  shall  do 
work  for  or  furnish  materials  to  be  used  In 
the  construction,  erection,  or  reparation  of 
any  bnlldlng,  canal,  turnpike,  railroad,  or 
other  ImproTement,  without  written  contract, 
shall  have  any  advantage  of  any  lien  there- 
for created  by  this  chapter,  unless  he  shall 
commence  legal  process  for  enforcing  the 
same.  In  manner  -hereinafter  provided,  with- 
in six  months  from  the  time  of  the  commenc- 
ing the  doing  of  such  work  or  of  the  com- 
mencing the  delivery  of  materials,  if  pay- 
ment for  the  same  shall  not  then  be  made. 
•  •  • »  The  case  is  governed  by  the  de- 
cision of  this  .court  in  McParlin  v.  Thomp- 
son, 32  R.  I.  291,  79  Atl.  681. 

The  appeal  is  sustained,  the  decree  of  the 
superior  court  is  reversed,  and  the  cause  is 
remanded  to  the  superior  court,  with  direc- 
tion to  enter  its  decree  dismissing  the  peti- 
tion, with  costs. 


OENBRAL  SIX  PRINCIPLE  BAPTIST 

CONFERENCE  OF  RHODE  IS- 

I/AND  V.  BENNETT. 

(Supreme  Court  o<  Rhode  Island.'    July  2, 
1912.) 

Reuoious   Societies  ({  24*)— Statxttb— Ef- 
fect. 

Under  an  act  of  the  January  session,  1910 
fActs  1910,  p.  299),  affecting  Six  Principle 
Sapli4t  CbuTches,  but  limiting  the  effect  to 
those  which  have  been  affiliated  with  the  Gen- 
eral Conference  created  in  1805,  the  court  has 
no  jurisdiction  over  a  church  which  became  ex- 
tinct  before   1905. 

[Ed.  Note. — For  other  cases,  see  Religions 
pieties.  Cent  Dig.  U  154-157;    Dec.  Dig.  | 

Exceptions  from  Superior  Court,  Kent 
County;   Darius  Baker,  Judge. 

Petition  by  the  General  Six  Principle  Bap- 
tist Conference  of  Rhode  Island  against 
Danld  L.  Bennett  There  was  a  Judgment 
denying  the  petition,  and  petitioner  excepts. 
Elxceptions  overruled. 

Tbe  following  is  the  rescript  of  the  supe- 
rior court  by  Baker,  J.: 

"This  is  a  petition  by  two  members  of  said 
conference,  represented  to  be  duly  authorized 
thereto  by  tbe  executive  committee  of  said 
conference,  asking  the  court,  under  an  act  of 
the  General  Assembly  passed  at  its  January 
session,  1910  (Acts  1910,  p.  299),  to  declare 
tbe  Six  Principle  Baptist  Church  of  Old 
Warwick  to  be  extinct,  and  that  the  proper- 
ty and  the  title  and  possession  thereof, 
which  belonged  to  said  church  or  was  held 
In  trust  for  it  particularly  the  fund  now  in 
tbe  custody  and  control  of  Rev.  Daniel  L. 
Bennett  aforesaid,  has  by  virtue  of  said  act 
vested  in  said  conference. 


"The  act  by  its  terms  relates  only  to  smclr 
Six  Principle  Baptist  churches  or  Six  Prin- 
ciple Baptist  societies  as  liave  t>een  or  shall 
be  at  any  time  affiliated  with  the.G^eneral 
Six  Principle  Baptist  (Conference  of  Rhode 
Island,  a  religious  corporation  created  by 
the  General  Assembly  of  this  state  in  1895. 
Ttie  evidence,  in  the  judgment  of  tbe  court 
shows  that  the  Six  Principle  Baptist  Chnrch 
of  Old  Warwick  became  extinct  before  1S95. 
and  that,  therefore.  It  has  never  been  In  af- 
filiation with  the  said  the  General  Six  Prin- 
ciple Baptist  Conference  of  Rhode  Island, 
the  religions  corporation  aforesaid.  The 
court  does  not  see,  therefore,  bow  said  act 
applied  to  the  present  case,  or  how  the  court 
can  make  any  decree  in  the  premises.  It 
apparently  has  no  Jurisdiction  in  tbe  pres- 
ent case  under  tbe  act  in  question. 

"It  is  suggested  that,  long  before  and  up 
to  1895,  a  voluntary  religious  society  existed 
of  the  same  name  as  the  religions  corpora- 
tion aforesaid,  and  that  the  Six  Principle 
Baptist  Church  of  Old  Warwick,  before  It 
became  extinct,  was  in  affiliation  witli  said 
society,  and  that  tbe  court  can  in  some  way 
treat  the  words  in  the  act  of  1910  above  re- 
ferred to,  'a  religious  corporation  created  by 
the  General  Assembly  of  this  state  in  1895.' 
as  surplusage.  While  the  court  can  see  no 
good  reason  for  limiting  the  application  of 
the  act  of  1895  to  bodies  in  affiliation  with 
tbe  corporation,  to  the  exclusion  of  the  for- 
mer society  of  the  same  character  and  name, 
it  nevertheless  feels  bound  to  recognize  this 
express  limitation. 

"Tbe  court,  therefore,  denies  the  relief 
asked  for,  for  want  of  Jurisdiction  under 
the  said  act  of  1910  to  afford  such  retief." 

Archibald  C.  Matteson,  of  Providence,  for 
petitioner.  Willis  B.  Richardson,  of  Provi- 
dence, for  respondent 

PER  CURIAM.  This  is  a  petition  by  two 
members  of  said  conference,  represented  to 
be  duly  antborized  by  its  executive  commit- 
tee, asking  the  court,  under  an  act  of  the 
General  Assembly  passed  at  its  January  ses- 
sion, 1910  (Acts  1910,  p.  299),  to  declare  tbe 
Six  Principle  Baptist  Church  of  Old  War- 
wick to  be  extinct,  and  tbat  tbe  property. 
and  tbe  title  and  possession  thereof,  which 
belonged  to  said  church,  or  was  held  in  tnist 
for  it,  particularly  the  fund  now  in  the  cus- 
tody and  control  of  Bev.  Daniel  L.  Bennett 
aforesaid,  has  by  virtue  of  said  act  vested 
in  said  conference.  The  matter  comes  be- 
fore this  court  upon  tbe  exceptions  of  the 
petitioner  to  the  order  of  tb»  superior  court 
dismissing  its  petition. 

For  the  reasons  stated  in  tbe  rescript  of 
the  superior  court  the  exceptions  of  tbe  pe- 
titioner are  overruled,  the  decree  of  tbe 
superior  court  is  affirmed,  and  case  remitted 
to  superior  court 
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STANDARD  OH.  CO.  OF  NEW  YORK  r. 
GADX,  Baildincr  Inspector. 

(Supreme  Conit  of  Rhode  Island.    Jnly  6, 

1912.) 

Action  by  the  Standard  Oil  Comnany  of  New 
York  against  Frederic  W.  Cady,  Inspector  of 
Bnildings.  Motion  to  dismiss  complainant's 
appeal  denied. 

Barney  Sc  1*0,  of  Providence,  for  petitioner. 
"Watei-man  &  Greenlaw,  of  ProTldence,  for  re- 
's pondent. 

PER  CURIAM.  Respondent's  motion  to  dis- 
miaa  the  complainant's  appeal  is  denied. 


SMITH  ▼.  KARIAN. 

<Sapreme  Conrt  of  Rhode  Island.    July  6, 
1912.) 

Exceptions  from  Superior  Court,  Providence 
-and  Bristol  Connties;  Christopher  M.  Lee, 
Judge. 

Action  by  Dora  M.  Smith  against  Magrditcb 
M.  Karian.  Jndgment  for  plaintiff,  and  de- 
fendant brings  exceptions.     Overruled. 

Peter  C.  Cannon,  of  Providence,  for  plain- 
tiff. Thomas  A.  Jenckes,  of  Providence,  for 
defendant. 

PER  CURIAM.  Defendant's  exceptions  are 
overruled,  and  the  case  is  remitted  to  the  su- 
perior court,  with  direction  to  enter  jndgment 
-upon  the  vezdlct  as  reduced  by  the  remittitur. 


MBNO  ▼.   STATa 
(Gonrt  of  Appeals  of  Maryland.    Feb.  2,  1912.) 

1.  HOMICIDK  (I  208*)— DtINO  DBOIJUtATIORS— 
PSELmiNABT   PBOOF. 

Where  decedent  had  been  informed  by  her 
physician  that  she  was  going  to  die,  and,  before 
making  a  statement  to  a  detective,  answered  by 
an  affirmative  shake  of  the  head  that  she  realiz- 
ed she  was  going  to  die,  and  did  die  six  days 
thereafter,  her  statement  to  the  detective  was 
admissible  as  a  dying  declaration. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  ||  430-437;  Dec.  Dig.  |  203.*] 

2.  Crimiwal  Law  (I  607*)— Evidencb  — Ac- 
complices. 

A  woman  on  whom  an  abortion  has  been 
performed  is  not  an  accomplice,  so  that  her 
evidence  reanires  corroboration  to  establish  suf- 
ficient prooi  of  guilt. 

[ESd.  Note. — For  other  cases,  see  Criminal 
T^w,  Cent  Dig.  ff  1082-1096,  1098;  Dec.  Dig. 
i  50t.*l 

8.  HoHiCTDK  (t  218*>— Dying  Dbclabatioks— 

CaPACTTT— QUESTIOHS  JOB  JtlBT. 

Where  the  evidence  as  to  decedent's  mental 
condition  when  she  made  a  dying  declaration 
was  conflicting,  whether  she  possessed  sufficient 
understanding  to  entitle  the  declaration  to  pro- 
bative force  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Oe&t.  Dig.  H  458,  450;  Dec.  Dig.  |  218.*] 

4.  HomoiDX  (|  166*)— Abobtioit— EJviDKNCB— 

iMFBOrCB    RKLATION    WITH    OtHEBS. 

In  a  prosecution  for  homicide  by  abortion 
alleged  to  have  been  performed  by  defendant  on 
decedent,  evidence  that  she  had  had  improper 
sexual  relations  with  another  or  other  men  was 
inadmissible  to  negative  the  inference  of  motive 


on  defendanfa  itart  for  the  perpetration  of  the 
abortion. 

[Ea.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {|  320-331;    Dec.  Dig.  |  16ti.*l 

5.  Cbiminal  Law  (I  369*)— Evidbncb— 0th- 
KB  Offenbxs. 

In  a  prosecation  for  killing  deceased  by 
means  of  an  abortion,  evidence  that  accused 
told  witness  that  he  had  performed  similar  op- 
erations on  other  girls  was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
r.aw,  Cent  Dig.  ||  822-824 ;   Dec  Dig.  |  368.*] 

6.  Cbiminal  Law   (|  706*)— Tbixi^-Misoon- 

DtJCT   OP  PB08ECt7TIRO  ATTOBNEY. 

Id  a  prosecution  of  accused,  a  foreiinier, 
for  practicing  abortion  on  deceased,  a  girl  19 
or  20  years  old,  there  was  no  direct  evidence  of 
the  perpetration  of  the  crime,  the  state  relying 
mainly  on  decedent's  dying  declaration  taken  by 
affirmative  and  negative  nods  to  questions  put 
to  her  by  a  detective.  During  the  examination 
of  a  nurse  she  was  asked  whether  she  had  been 
directed  by  the  state  in  a  habeas  corpus  pro- 
ceeding not  to  testify  to  anything  unless  asked, 
to  which  she  replied  that  she  bad,  and,  when 
asked  to  state  what  the  subjects  were,  she 
started  to  answer  that  she  asked  deceased, 
"Who  did  this?"  when  the  state's  attorney  in- 
terrupted, and  stated,  "She  told  her  it  was  old 
dirty  black-haired  Jim  that  did  it,  if  you  want 
to  know  what  it  was  she  told  her,"  the  court 
did  not  check  attorney,  nor  instruct  the  jury 
to  disregard  the  remark.  Held,  that  such  state- 
ment applying  to  defendant  waa  improper,  and 
constituted  prejudicial  error, 

[£:d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1661;   Dec.  IMg.  |  706.*] 

7.  CRiinNAL    Law    (J    006*)— Tbial— Recep- 
tion OF  Evidence— Motion  to  Stbike. 

A  witness  having  been  anked  as  to  the  sub- 
jects she  had  been  instructed  by  the  state  not 
to  testify  to,  unless  asked,  the  prosecuting  at- 
torney improperly  answered  for  the  witness, 
"She  told  her  it  was  old  dirtv  black-haired  Jim 
that  did  it  if  you  want  to  know  what  it  was 
she  told  her,"  when  the  witness  was  asked  to 
answer  the  question  and  to  state  the  subjects 
only,  and  not  the  conversation  or  details,  when 
the  witness  answered,  "The  subjects  were  what 
Nellie  told  me — not  to  say  what  Nellie  told  me 
about  dirty  black-haired  Jim."  Held,  that  such 
answer  was  prompted  by  the  remark  of  the 
state's  attorney,  and  that  the  court  erred  in  re- 
fusing to  sustain  a  motion  to  strike  it 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1639-1644;  Dec  Dig.  f 
606.*] 

Appeal  from  Circait  Court,  Dorchester 
County;  Robley  <D.  Jones  and  B.  Stanley 
Toadvin,  Judges. 

James  Meno  was  convicted  of  causing  the 
death  of  deceased  by  abortion,  and  he  ap- 
peals.   Reversed  and  remanded. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PBARCB,  BURKE,  THOMAS,  URNER,  and 
STOCKBRIDGE,  JJ. 

Frederick  H.  Fletcher,  for  appellant  V. 
CalTln  Trice,  State's  Atty.,  and  Edgar  Allan 
Poe,  Atty.  Oen.,  for  the  State. 

STOCKBRIDGE,  J.  The  appellant  In  this 
case  was  indicted,  tried,  and  convicted  for 
having  caused  the  death  of  Nellie  Robinson  by 
an  abortion  practiced  upon  her.  The  excep- 
tions are  20  in  number,  though  the  points  in- 
volved were  considerably  less,  as  exceptions 
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were  reserved  to  mllngB  of  the  court  upon 
offers  of  evidence  where  the  same  legal  prop- 
osition was  Involved  in  repeated  tenders.  The 
most  Important  is  the  question  of  the  admis- 
sibility of  the  dying  declaration  of  the  de- 
ceased which  formed  the  basis  of  the  tenth 
and  twentieth  exceptions. 

What  Is  necessary  to  render  a  dying  c|ec- 
laratlon  admissible  has  been  so  recently  pass- 
ed npon  by  this  court  in  the  cases  of  Worth- 
ington  r.  State,  92  Md.  222,  48  Atl.  355,  56 
L.  R.  A.  353.  84  Am.  St.  Rep.  506,  and  Haw- 
kins v.  State,  98  Md.  355,  57  Atl.  27,  as  to 
make  its  repetition  unnecessary. 

[1]  The  declaration  in  this  case  was  made 
in  Camden,  N.  J.,  to  a  detective  of  that  city, 
at  a  time  when  Nellie  Robinson  was  In  the 
hospital,  and  but  a  few  days  before  her  death. 
She  bad  been  told  by  the  doctor  in  attend- 
ance that  she  was  going  to  die,  and  was  at 
the  time  either  unable  to  speak,  or  unwilling 
to  do  so,  but  communicated  with  those  group- 
ed about  her  bed  by  affirmative  or  negative 
inclinations  of  her  head.  After  having  been 
Informed  by  the  doctor  of  her  condition,  and 
impending  death,  she  was  asked  by  Carroll, 
the  detective,  "Do  you  realize  that  yon  are 
going  to  die?"  And  she  shook  her  head, 
"Yes."  This  conversation  apparently  took 
place  on  the  19th  of  December,  1910,  and  she 
died  on  Siuday  following,  December  25th. 
The  requisites  for  the  admissibility  of  the 
dying  declaration  were  compiled  with.  The 
question  of  the  amount  of  credence  to  be 
placed  In  it  was  a  question  ^or  the  Jury. 

[2]  It  has  been  suggested  In  the  brief  of 
the  appellant  that  it  is  not  admissible,  how- 
ever, because,  if  an  abortion  had  been  prac- 
ticed, the  girl  was  an  accomplice  to  Its  per- 
petration, and  It  was  therefore  the  statement 
of  an  accomplice,  upon  which,  unless  corrob- 
orated, no  conviction  could  be  properly  bad. 
This  argument  is  not  supported  by  authori- 
ties. A  woman  on  whom  an  abortion  has 
been  performed  is  regarded  as  a  victim  rath- 
er than  an  accomplice,  and,  even  If  she  be 
deemed  an  accomplice,  she  is  competent  as  a 
witness  for  the  prosecution  of  the  accused, 
and  her  evidence  does  not  require  corrobora- 
tion when  It  establishes  satisfactory  proof  of 
guilt,  though  in  all  such  cases  the  credibility 
of  it  Is  to  be  passed  npon  by  the  Jury  under 
proper  caution  from  the  court,  as  to  the 
'  amount  of  credence  to  be  placed  in  it  Dunn 
V.  People,  29  N.  T.  523,  86  Am.  Dec.  819; 
State  V.  Smith.  99  Iowa,  26,  68  N.  W.  428, 
61  Am.  St  Rep.  219;  State  v.  Owens,  22 
Minn.  238;  State  v.  Pearce,  66  Minn.  226, 
67  N.  W.  652,  1065;  Peoples  v.  Common- 
wealth, 87  Ky.  487,  9  S.  W.  509,  810 ;  Smartt 
r.  State,  112  Tenn.  539,  80  S.  W.  586 ;  Watson 
v.  State,  9  Tex.  App.  237 ;  People  v.  Vedder, 
98  N.  T.  630. 

[8]  A  further  objection  was  made  to  the 
ndmlssibility  of  the  dying  declaration  upon 
the  ground  that  Nellie  Roliinsou  did  not 
possess  sufficient  understanding  at  the  time 
when  the  declaration  was  made  to  entitle  It 


to  any  probative  force.  The  evidence  upon 
this  point  given  by  the  physicians  is  con- 
flicting. Dr.  Shields,  who  was  in  attendance 
upon  the  girl,  states  her  condition  and  what 
she  did,  the  manner  in  which  she  replied  to 
questions,  but  does  not  express  any  opinion 
whatever  as  to  ber  mental  condition  at  the 
time.  Dr.  Mace  and  Dr.  Steele  were  both 
examined  as  experts,  they  not  having  attend- 
ed the  deceased  woman,  and  they  differ  qnlte 
radically  as  to  ber  probable  mental  condi- 
tion at  the  time.  It  was  therefore  proper 
that  the  Jury  should  pass  niwn  this,  as  upon 
the  other  matters  of  fact  which  were  Involv- 
ed in  the  trial  of  the  case,  and  no  error 
therefore  can  be  Imputed  to  the  court  for  Its 
rulings  upon  the  tenth  and  twentieth  excep- 
tions. 

[4]  The  first,  fourth,  fifth,  ninth,  fifteenth, 
sixteenth,  seventeenth,  eighteenth,  and  nine- 
teenth bills  of  exception  were  all  reserved 
to  rulings  of  the  court  upon  attempts  to  in- 
troduce into  evidence  testimony  which  would 
tend  to  show  that  the  deceased  girl  bad  had 
improper  relations  with  another  man  or 
other  men,  and  thus  negative  an  Inference 
of  motive  upon  the  part  of  this  traverser  tot 
tbe  perpetration  of  the  abortion.  The  coatt 
uniformly  refused  to  admit  all  testimony  of 
this  character  as  being  immaterial  to  the  la- 
sue  before  the  Jury.  The  question  to  be  de- 
termined in  the  case  was  not  the  unchastity 
of  the  girl  with  any  other  man  or  men,  bat 
whether  this  traverser  bad  committed  an 
abortion  npon  ber.  And  this  be  might  pet- 
fectly  well  have  done,  no  matter  who  wu 
the  fath^  of  ber  child,  and  even  if  she  had 
led  a  notoriously  improper  life.  Tbe  intro- 
duction of  the  evidence  could  only  have  tend- 
ed to  raise  an  immaterial  and  collateral  is- 
sue, and  so  divert  the  attention  of  the  Jury 
from  the  real  question  Involved.  Much  re- 
liance for  the  admissibility  of  this  evidence 
was  placed  upon  the  decision  in  the  case  of 
Dunn  T.  People,  29  N.  Y.  526,  86  Am.  Dec. 
319,  in  which  case  evidence  of  such  a  charac- 
ter was  admitted;  but  it  was  admitted  In 
that  case  because  of  contradictory  statements 
made  by  the  prosecuting  witness  as  to  the 
paternity  of  her  child,  and  the  purpose  of  it 
was  not  to  establish  the  paternity,  or  motive 
for  the  offense,  or  the  lack  of  such  motire, 
but  for  the  purpose  of  discrediting  the  evi- 
dence of  the  prosecuting  witness,  and  in  the 
separate  opinion  filed  by  Ingraham,  J.,  in 
that  case  be  said:  "Evidence  to  prove  who 
was  the  father  of  tbe  child  can  scarcely  be 
said  to  l>e  material  to  prove  that  the  prisoner 
had  been  guilty  of  the  crime  charged,  vis,, 
aiding  or  advising  the  producing  of  an  abor- 
tion." The  testimony  sought  to  be  elicited 
was  not  the  general  character  of  the  deceased  , 
girl  for  lewdness,  but  ber  conduct  with  a  pai^ 
Ucular  man,  and  it  was  therefore  analogous 
to  the  rule  laid  down  in  Shartser  v.  State. 
63  Md.  149,  52  Am.  Rep.  601,  and  Richardson 
v.  State,  103  Md.  112.  63  Atl.  817,  holding 
such  evidence  Inadmissible. 
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This  evidence  being  properly  exclnded,  It 
follows  that  no  proper  objection  could  be 
made  to  the  remarks  of  the  conrt  which  form- 
ed the  basis  of  the  third  exception. 

Nor  do  we  find  any  reversible  error  In  the 
rulings  of  the  trial  court  to  which  the  sec- 
ond, eleventh,  twelfth,  thirteenth,  and  four- 
teenth bills  of  exceptions  were  taken. 

[S]  The  state  attempted  to  prove  by  the 
witness  Ludi  that  the  accused  had  told  him 
tbat  he  had  performed  operations  on  or  treat- 
ed other  girls  as  showing  a  familiarity  on 
the  part  of  the  traverser  with  what  could 
be  done  to  rid  a  woman  of  a  child.  This 
evidence  was  admitted  over  the  objection  of 
counsel,  and  this  ruling  of  the  court  was 
made  the  subject  of  the  eighth  exception. 
This  evidence  was  inadmissible,  and  should 
bav«  been  excluded.  There  is  a  dass  of  cas- 
es In  which  evldNice  may  be  given  of  other 
similar  acts  done  by  an  accused,  but  this 
class  of  cases  is  restricted  to  where  the  sev- 
eral acts  are  connected  together  and  form 
part  of  one  entire  scheme  or  transaction,  so 
that  one  of  the  acts  forms  a  basis  for  a 
reasonable  and  proper  inference  as  to  the 
purpose  and  Intent  with  which  the  particalar 
act  was  performed  for  which  the  accused 
was  then  on  trial.  Lamb  v.  State,  66  Md. 
285,  7  Atl.  399.  The  answer  of  the  witness 
Ludi  to  these  questions,  however,  was  so 
vague  and  Inconclusive  that  the  traverser  can 
hardly  have  been  injured  thereby,  and  unless 
there  is  some  additional  reason  wonid  not, 
standing  alone,  justify  this  court  In  reversing 
the  conviction. 

[I]  In  the  course  of  the  cross-examination 
of  the  witness  Annie  Wharton,  produced  by 
the  state,  she  was  asked  whether  there  was 
anything  that  she  had  been  directed  by  th« 
state  at  the  habeas  corpus  proceedings,  which 
had  preceded  the  trial  of  the  case,  not  to 
testify  to  unless  asked  about  them,  to  which 
she  replied,  "Yes,  sir."  Then  the  following 
took  place:  "Q.  What  were  those  subjects? 
A.  I  got  in  conversation  with  Nellie,  and  I 
asked  her  who  did  this —  Mr.  Andrews 
(State's  Attorney) :  She  told  her  it  was  old, 
dirty,  black-haired  Jim  that  did  it,  if  you 
want  to  know  what  it  was  she  told  her." 
Whereupon  the  counsel  for  the  accused  took 
an  exception  (sixth  bill  of  exceptions)  to  the 
conduct  of  the  -state's  attorney.  The  witness 
Mrs.  Wharton  was  a  confinement  nurse,  who 
was  called  in  at  Camden  to  care  for  the  de- 
ceased at  the  time  of  the  miscarriage  at  her 
aunt's  house.  She  was  not  the  nurse  at  the 
hospital  where  Nellie  Robinson  was  subse- 
quently taken,  and  statements  made  to  this 
witness  were  made  before  the  deceased  bad 
been  advised  by  the  physician  of  her  ap- 
proaching death,  and  formed  no  part  of  the 
dying  declaration.  The  statement  made  by 
the  state's  attorney  could  not  have  been  ad- 
mitted in  evidence  if  It  had  been  testified 
to  by  the  witness,  for  it  was  clearly  hearsay. 
For  the  state's  attorney  to  Inject  It  into  the 
case  in  the  manner  he  did  was  highly  im- 


proper, and  be  should  hare  been  diecked 
immediately  by  the  court,  and  the  jury  in- 
structed to  totally  disregard  his  remark, 
neither,  of  which  tilings  appear  to  have  been 
done.  The  question  for  this  court  is  whether 
the  improper  remark  of  the  state's  attorney 
was  of  such  a  character  that  it  must  be  re- 
garded as  calculated  to  have  imduly  preju- 
diced the  jury  in  its  finding,  and  thus  to 
prevent  a  fair  and  impartial  verdict  If 
so,  the  verdict  must  be  set  aside  and  the 
conviction  reversed.  The  courts  of  this  coun- 
try have  been  frequently  called  upon  to  pass 
upon  similar  occurrences,  and  the  cases  will 
be  found  very  fully  collected,  classified,  and 
digested  in  an  exceptionably  able  note  to  the 
case  of  People  v.  Fielding,  46  L.  R.  A  641  et 
seq.  It  Is  there  said  as  a  conclusion  from  all 
the  cases  that:  "Since  a  conviction  wUl  only 
be  reversed  for  improper  language  of  the 
prosecuting  attorney  in  a  criminal  case  where 
it  was  such  as  to  prejudice  the  defendant, 
even  though  due  objection  was  made,  a  rul- 
ing had,  and  an  exception  taken,  and  the  lan- 
guage was  not  withdrawn,  It  follows  that  the 
question  whether  or  not  a  reversal  will  be 
had  for  tbat  cause  will  depend  upon  the  de- 
gree of  impropriety  of  the  language,  and  that 
the  test  will  be  the  question  whether  or  not 
it  was  so  improper  as  to  prejudice  the  jury 
against  the  accused  and  deprive  him  of  a  fair 
trial." 

In  this  case  we  have  a  foreigner  accused 
of  practicing  an  abortion  upon  a  young  girl 
19  or  20  years  of  age.  No  direct  testimony 
is  offered  of  the  perpetration  of  the  crime, 
the  case  of  the  state  resting  mainly  upon  a 
dying  declaration  of  the  girl,  who  uttered 
no  word,  but  gave  her  statement  by  affirma- 
tive or  negative  nods  to  questions  put  to  her 
by  a  detective  through  her  father  in  a  hos- 
pital away  from  her  home,  and  the  proceed- 
ing is  Interrupted  by  the  state's  attorney  who 
injects  a  statement  alleged  to  have  been  made 
by  the  girl,  and  which  would  not  have  been 
admissible  evidence  had  the  state  attempted 
to  introduce  it  The  remark  of  the  state's 
officer  was  not  checked  by  the  court  nor 
were  the  Jury  cautioned  or  instructed  by  the 
court  to  pay  no  heed  to  it  In  such  a  condi- 
tion it  seems  impossible  that  the  jury  should 
not  have  been  unduly  prejudiced  against  the 
accused.  The  court  is  not  unmindful  of  the 
fact  that,  where  the  Improper  conduct  or 
remark  of  the  prosecuting  officer  has  been 
called  forth  by  like  conduct  on  the  part  of  the 
counsel  for  the  prisoner,  courts  are  not  dis- 
posed to  set  aside  a  verdict  because  of  stich 
conduct.  This  rule  has  been  laid  down  and 
recognized  in  quite  a  long  line  of  cases  which 
will  be  found  collected  in  the  note  before  re- 
ferred to;  but  the  record  in  this  case  does 
not  disclose  any  such  Improper  conduct  on 
the  part  of  the  counsel  for  the  prisoner  in 
this  case,  and  therefore  this  ground  of  jus- 
tification or  palliation  cannot  be  invoked. 
For  this  reason  the  conviction  below  must 
be  reversed,  and  the  verdict  set  aside. 
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[7]  There  remains  bnt  one  additional  ex- 
ception to  be  considered,  namely,  the  seventb. 
Immediately  following  tbe  Incident  which 
gave  rise  to  the  sixth  exception,  tbe  witness 
Annie  Wharton  was  asked  by  the  counsel  for 
the  accused,  "What  were  the  subjects  that 
yon  were  asked  not  to  testify  about?  I  mean 
subjects  only,  not  any  conversations  or  de- 
tails?" And  thereupon  the  witness  answer- 
ed, "The  subjects  were  what  Nellie  told  me — 
not  to  say  what  Nellie  told  me  about  dirty, 
black-haired  Jim."  The  counsel  for  the  de- 
fense thereupon  moved  to  strike  out  that 
portion  of  the'  answer  which  referred  to 
dirty,  black-batred  Jim,  which  motion  the 
court  overruled.  In  view  of  the  incident 
which  had  Just  preceded  this,  It  Is  impossible 
to  avoid  the  conclusion  that  the  expression 
of  the  witness  bad  been  prompted  by  tbe  re- 
mark of  the  state's  attorney,  which,  as  has 
already  been  eald,  was  Improper,  suflSclently 
80  to  vitiate  the  conviction.  It  follows  that 
the  motion  to  strike  out  should  have  been 
granted,  and  that  the  overruling  of  that  mo- 
tion by  the  court  was  error. 

For  the  reasons  hereinbefore  set  forth,  the 
conviction  below  must  be  set  aside,  the  ver- 
dict stricken  out,  and  the  case  remanded  for 
a  new  trial. 

Judgment  reversed,  and  case  remanded  for 
new  trlaL 


SCHWARZ  BROS.  CO.  et  al.  v.  BOARD  OF 
HEALTH  OF  JERSEY  CITY. 

(Supreme  Court  of  New  Jersey.    July  8, 
1912.) 

^£rvRobiM  by  the  Court.; 

Health  (U  20,  21*)— Constitutional  Law 
(J  287*)— Ordinances— BoABDS  of  Healtu 
— Rbkoval  of  Dead  Aniuals. 

Ad  ordinance  passed  by  the  board  of 
health  of  Jersey  City  provides  in  effect  that 
(section  1)  "it  shall  be  the  duty  of  every  own- 
er of  any  animal  which  shall  die  from  accident 
01  disease,  or  be  killed  for  any  purpose  other 
than  consumption  for  food,  within  the  limits 
of  Jersey  City,  to  give  notice  of  such  death 
to  the  office  of  the  board  of  health"  within  a 
certain  specified  time  after  death;  (section  2) 
It  shall  be  unlawful  for  any  person  or  persons, 
except  tbe  health  officer  or  the  board  or  the 
contractor  for  the  removal  of  dead  animals, 
to  transport  any  sacli  animal,  from  the  place 
where  it  died,  to  any  place  within  or  without 
the  limits  of  Jersey  City,  without  having  first 
obtained  permission  in  writing  from  tbe  board 
or  health  officer,  and  that  no  permit  shall  be 
granted  nnless  there  be  a  written  application 
signed  by  tbe  owner;  (section  3)  if,  in  the 
judgment  of  tbe  health  officer  or  the  board, 
such  dead  animal  is  a  nuisance  or  offensive  and 
likely  to  be  dangerous  to  public  health,  or  If 
the  owner  shall  fail  to  apply  for  a  permit  or  to 
remove  tbe  animal  within  the  time  mentioned 
in  the  permit,  or  within  such  time  as  in  tbe 
judgment  of  such  health  officer  or  board  may 
be  necessary  to  prevent  it  from  becoming  a 
nuisance  or  offensive  and  likely  to  be  danger- 
ous to  public  bofllth,  then  it  shall  be  lawful  for 
such  officer  or  board  to  cause  its  removal  by 
the  contractor,  etc.  Held  (1)  that  the  ordi- 
nance is  not  unreasonable;   held  (2)  that  It  Is 


not  discriminatory,  and  that  It  does  not  deny 
to  citizens  the  equal  protection  of  the  lairs  in 
violation  of  the  state  or  federal  Constitntion: 
held  (3)  that  it  is  within  the  power  of  tbe 
board  of  health;   held  (4)  that,  in  absence  of 

Sroof  of  fraud,   the  motives  of  the   board  of 
ealth  in  passing  it  will  not  be  inquired   into. 
[Ed.    Note.— For    other    cases,    see    Sealth. 
Cent  Dig.  |l  24,  26;    Dec.  Dig.  H  20.    21  ;♦ 
Constitutional  Law,  Dec.  Dig.  |  237.*] 

Certiorari  at  the  prosecution  ot  the 
Scbwarz  Bros.  Company  and  Ehigene  J. 
Schwarz  against  tbe  Board  of  Health  of 
Jersey   City.     Writ  dismissed. 

Argued  February  term,  1912,  before  XREN- 
CHARD,  PARKER,  and  MINTURN,   JJ. 

Davis  &  Hastings,  George  L.  Record,  and 
Merrltt  Lane,  all  of  Jersey  City,  for  prose- 
cutors. James  J.  Murphy  and  Thoncuts  G. 
Halght,  both  of  Jersey  City,  for  defendant 

TRBNCHARD,  J.  This  writ  brings  up  for 
review  an  ordinance  passed  by  tbe  board  of 
health  of  Jersey  City  on  November  21.  1911, 
entitled  "An  ordinance  to  regulate  tbe  re- 
moval and  transportation  In  and  through 
Jersey  City  of  animals  dying  from  accident 
or  disease  or  killed  for  any  purpose  other 
than  consumption  for  food."  '  The  ordinance 
provides  In  effect  that  (section  1)  "It  shall 
be  tbe  duty  of  every  owner  of  any  animal 
which  shall  die  from  accident  or  disease,  or 
be  killed  for  any  purpose  other  than  con- 
sumption for  food,  within  the  limits  of  Jer- 
sey City,  to  give  notice  of  such  death  at  tbe 
office  of  the  board  of  health,"  within  a  cer- 
tain specified  time  after  death;  (section  2) 
it  shall  be  unlawful  for  any  person  or  per- 
sons, except  tbe  health  officer  or  the  board 
or  tbe  contractor  for  the  removal  of  dead 
animals,  to  transport  any  such  animal  from 
the  place  where  it  died  to  any  place  within 
or  without  the  limits  of  Jersey  City,  with- 
out having  first  obtained  permission  In  writ- 
ing from  the  board  or  health  officer,  and  that 
no  permit  shall  be  granted  unless  there  be  a 
written  application  signed  by  the  owner: 
(section  3)  if.  In  tbe  Judgment  of  the  health 
officer  or  tbe  board,  such  dead  animal  is  a 
nuisance  or  offensive  and  likely  to  be  dan- 
gerous to  public  health,  or  if  the  owner  shall 
fall  to  apply  for  a  permit  or  to  remove  the 
animal  within  the  time  mentioned  in  the 
permit,  or  within  such  time  as  in  tbe  Judg- 
ment of  such  health  officer  or  board  may  be 
necessary  to  prevent  it  from  becoming  a 
nuisance  or  offensive  and  likely  to  be  dan- 
gerous to  public  health,  then  It  shall  be  law- 
ful for  such  officer  or  board  to  cause  its  re- 
moval by  the  contractor,  etc.  We  now  pro- 
ceed to  consider  In  convenient  order  tbe  on- 
ly reasons  assigned  and  argued  why  the  or- 
dinance should  be  set  aside.  We  are  of 
opinion  that  there  is  no  merit  In  the  objec- 
tion that  the  ordinance  Is  unreasonable. 

Where  an  ordinance  Is  within  the  power 
of  the  board  which  passed  It,  the  presnmp- 
tlon  is  that  it  is  reassonable,  and  the  Judicial 
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X>ower  to  declare  it  void  can  be  ezerdaed  on- 
ly when,  from  the  Inherent  character  of  the 
ordinance  or  from  evidence  showing  its  oper- 
ation, It  is  demonstrated  to  be  unreasonable, 
and  the  burden  Is  on  the  person  asserting 
tbe  imreasonableness,  where  It  Is  not  Inher- 
ently unreasonable.     Traction  Co.  v.  Eliza- 
beth, 58  N.  J.  Law,  619,  34  Atl.  146;   Tren- 
ton Horse  R.  R.  Co.  v.  Trenton,  5S  N.  J. 
T.aw,   132,  20  Atl.   1076,  11  L.  R.  A.   410; 
Wyse  V.  Board  of  Police  Com'rs  of  New  Jer- 
sey. 68  N.  J.  Law,  127,  62  Att.  281.     The 
-ordinance  in  question  was  passed  nnder  the 
authority   granted   to   boards   of   health   to 
pass  ordinances  relating  to  public  health,  of 
-which  we  shall  hereinafter  speak.    It  sorely 
is  not  unreasonable  in  providing  for  the  no- 
tice of  the  death  of  such  animals.     This 
seems  reasonable  In  order  that  there  may 
t>e  an  investigation  and  suitable  precautions 
taken  to  prevent   Infection  or   epidemic  if 
need  be.    Nor  is  it  nnreasonable  in  provid- 
ing for  the  removal  of  a  dead  animal  if  the 
owner  fails  to  apply  for  a  permit  or  to  re- 
move it  witlilu  such  time  as  In  the  judgment 
of  the  health  officer  or  the  board  may  be 
necessary  to  prevent  it  becoming  a  nuisance. 
An  opportunity  is  given  the  owner  to  remove 
it,  if  he  sees  fit,  and  none  of  his  legitimate 
property  rights  are  invaded.    So,  too,  it  is 
not  unreasonable  to  prohibit  the  transporta- 
tion   of   such   a    dead   animal   through   the 
streets  without  a  permit  from  the  board  or 
health  officer  to  be  obtained  on  the  written 
application  of  the  owner.    This  merely  places 
It  within  the  power  of  the  board,  through 
the  medium  of  a  permit,  to  provide  in  each 
specific  case,  as  a  condition  for  the  trans- 
portation through  the  streets,  such  regula- 
tions as,  in  the  judgment  of  the  board,  are 
necessary  and  proper  to  preserve  and  pro- 
tect the  public  health.    The  prosecutors  are 
engaged  in  the  business  of  buying  and  trans- 
porting to   their   "rendering   factory"   dead 
nnimals.    They  contend  that  the  ordinance 
is  unreasonable   in  that  It  hampers  them  In 
their   business.     Granting   that  it  hampers 
them,  we  do  not  see  that  it  does  so  unrea- 
sonably.   It  contemplates  prompt  inspection 
and  grant  of  proper  permit,  for  which  no  fee 
is  charged.    It  applies  alike  to  all  citizens. 
The  fact  that  the  prosecutors  happen  to  be 
engaged  In  the  business  of  buying  and  trans- 
porting In  their  own  wagons  such  dead  ani- 
mals is  no  reason  why  they  should  not  be 
subjected  to  such  regulations  as  will  render 
it  reasonably  certain  that  the  proper  munic- 
ipal authorities  shall  receive  notice  of  the 
'death  of  such  animals,  and  be  thus  afTorded 
an  opportunity  for  inspection,  and  the  im- 
position of  snch  regulations  as  may  be  rea- 
sonably necessary  for  the  preservation  of  the 
public  health,  one  of  the  fundamental  and 
foremost  duties  of  a  municipality. 

The  prosecutors  refer  us  to  Kellam  v. 
Newark,  79  N.  J.'  Law,  364,  75  Atl.  548,  and 
Contend  that  the  ordinance  In  question  comes 
within  tlie  prohibition  of  that  case.     We 


think  not  The  ordinance  there  nnder  re- 
view is  quite  different  from  the  present  on& 
There  the  ordinance  prevented  the  trans- 
portation of  a  dead  animal,  except  in  carts 
licensed  for  that  purpose.  The  word  "per- 
mission" In  that  ordinance  related  only  to 
the  skinning  or  burying  of  a  dead  animal. 
To  prohibit  the  removal  of  an  animal  except 
In  a  licensed  wagon  Is  a  very  different  thing 
from  prohibiting  the  removal  or  transporta- 
tion of  an  animal  without  a  permit  This 
distinction  is  recognized  in  this  conrt  In  Jer- 
sey City  V.  Foster,  81  N.  J.  Law,  360,  79  Atl. 
1052,'  where  it  was  held  that  an  ordinance  In 
all  material  respects  very  similar  to  the  one 
in  question  was  not  an  effort  to  license  the 
doing  of  a  noxious  thing,  "since  the  ordi- 
nance 4oes  not  provide  for  the  granting  of 
a  license,  but  simply  forbids  the  dolne  of  an 
act  dangerous  or  noxious  to  the  public 
health,  without  permission  of  certain  officers 
of  the  city."  And,  speaking  on  this  point 
the  court  said:  "We  perceive  nothing  of 
substance,  therefore,  in  the  argument  with 
reference  to  the  power  to  license,  as  the 
whole  scheme  seems  to  be  an  effort  to  af- 
ford a  summary  method  of  disposing  of  a 
nuisance."  The  ordinance  In  the  Kellam 
Case  was  a  broad  attempt  to  require  a  li- 
cense for  carts  when  there  was  no  power  to 
do  so.  But  the  court  in  tliat  case  said  that, 
while  a  dead  animal  was  not  per  se  a  nuis- 
ance, it  was  likely  to  become  such;  "and, 
while  the  municipality  In  the  exercise  of  its 
police  power  may  provide  against  such  a  re- 
sult, it  may  not  do  so  to  the  extent  of  un- 
duly interfering  with  the  property  rights  of 
the  owners  of  such  carcasses."  And.  again: 
"That  such  municipality  may  lawfully  make 
reasonable  general  regulations  nnder  Its 
charter,  prescribing  a  time  within  which 
dead  animals  must  be  removed  or  disposed 
of  and  the  manner  of  such  disposition,  hav- 
ing due  regard  to  the  owner's  rights,  we 
tiave  no  doubt"  It  will  be  seen,  therefore, 
that  the  ordinance  in  question  does  not  vio- 
late the  rule  laid  down  in  the  Kellam  Case. 
The  ordinance  recognizes  the  property  rights 
of  the  owners  of  the  carcasses,  and  it  seeks 
merely  to  provide  against  such  a  carcass  be- 
coming a  nuisance  or  dangerous  to  public 
health.  Through  the  Instrumentality  of  a 
permit  it  seeks  to  prescribe  the  regulations 
as  to  the  time  within  which  the  dead  ani- 
mals must  be  removed  and  disposed  of  and 
the  manner  of  such  disposition,  recognizing 
the  owner's  rights,  at  all  times,  in  the  car- 
casses, until  such  a  time  as  they  become  or 
are  likely  to  become  a  nuisance  and  until 
the  owner  has  neglected  to  take  means  to 
dispose  of  them.  The  ordinance  cannot  be 
declared  unreasonable  because  it  may  inter- 
fere or  place  additional  burdens  on  the  prose- 
cutors In  carrying  on  their  business,  because 
all  businesses  and  vocations  must  submit  to 
such  reasonable  regulations  as  are  necessary 
for  the  welfare  of  society  at  large. 
This  same  point  was  raised  In  the  Foster 
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Case  and  decided  adversely  to  the  prosecn- 
tors'  present  contention.  The  court  said: 
"It  Is  insisted,  also,  that  the  enforcement  of 
the  ordinance  Is  nnreasonable,  in  that  It  In- 
terferes with  the  prosecutor  In  the  prosecu- 
tion by  him  in  his  own  conveyance  of  his 
lawful  business.  The  argument  is  based 
upon  the  assumption  that  the  removal  of 
dead  animals,  under  any  a^d  all  circum- 
stances, through  the  streets  of  a  city  is  a 
lawful  business  which  is  beyond  the  pale  of 
municipal  regulation.  But  the  rule  is  as 
fundamental  as  the  maxim  *Slc  utere  tuo  nt 
alienum  non  Itedas,'  that,  when  a  private 
business  is  transacted  in  such  a  manner  as 
to  become  noxious  to  public  health,  morals, 
or  convenience,  it  occupies  in  law  the  status 
of  a  public  nuisance,  and,  where  th&  power 
is  conceded  to  the  municipality,  may  be  reg- 
ulated or  abated  as  public  necessity  or  con- 
venience may  require."  We  are  also  of 
opinion  that  the  ordinance  is  not  discrim- 
inatory, and  that  it  does  not  deny  to  the 
prosecutors  the  equal  protection  of  the  laws 
In  violation  of  the  state  or  federal  Constitu- 
tton. 

The  contention  is  that  it  is  discriminatory 
because  it  does  not  provide  that  the  official 
contractor  shall  be  required  to  procure  a 
permit  But  the  second  section,  In  exempt- 
ing the  official  contractor  from  the  duty  to 
procure  a  permit,  applies  to  him  only  in  his 
official  capacity;  that  Is  to  say,  in  removing 
animals  from  the  streets  and  public  places, 
and  such  animals  as  he  may  be  directed  by 
the  board  of  health  to  remove  pursuant  to 
the  third  section.  We  are  also  of  opinion 
that  the  ordinance  is  within  the  power  of  the 
board  of  health.  The  board  was  created  pur- 
suant to,  and  derives  its  powers,  not  from 
the  city  charter,  but  from  the  board  of 
health  act  of  1904  (P.  L.  p.  843).  Board  of 
Health  v.  New  York,  etc.,  R.  B.  Co.,  77  N. 
J.  Law,  16,  71  Atl.  259.  By  section  4  of  that 
act  boards  of  health  in  cities  of  the  first 
class  are  empowered  "to  pass,  enact,  alter, 
amend  and  repeal  ordinances  relating  to  the 
public  health  of  such  cities,  and  to  fix  .the 
amount  of  fines  and  penalties  for  the  viola- 
tion of  said  ordinances,  and  to  provide  for 
the  collection,  appropriation  and  disburse- 
ment of  the  same."  That  is  a  sufficient 
grant  of  power  to  enact  the  ordinance  in 
question.  It  is  much  broader  than  the  pow- 
er held  to  be  a  sufficient  warrant  for  the 
very  similar  ordinance  under  review  in  Jer- 
sey City  V.  Poster,  81  N.  J.  law,  360,  79 
Ati.   1052. 

It  is  contended  that  the  operation  of  the 
proviso  in  section  2  of  P.  L.  1895  (P.  L.  p. 
492)  deprives  the  board  of  health  of  Jersey 
City  of  the  power  to  pass  the  ordinance  in 
question.  But  that  Is  not  so  for  two  reasons: 
First,  the  board  as  we  have  seen  was  cre- 
ated under  and  derives  its  powers  from  the 
act  of  1904  which  contains  no  such  limita- 
tion, and  the  proviso  mentioned,  therefore. 


would  seem  to  have  no  application;  and,, 
secondly,  if  we  assume  that  It  has,  the  rec- 
ord in  this  case  discloses  that  the  county 
board  and  the  city  board  at  a  Joint  meetine 
by  ordinance  conferred  upon  the  city  board 
jurisdiction  to  pass  the  ordinance  in  ques- 
tion, as  was  contemplated  by  such  proviso. 
The  contention  that  "the  ordinance  was  pass- 
ed for  the  sole  purpose  of  protecting  the  con- 
tractor for  the  removal  of  dead  animaU 
from  the  streets  of  Jersey  City,"  and  hence 
should  be 'set  aside,  cannot  prevail.  It  U 
well  settled  that  the  Judicial  branch  of  the 
government  cannot  Institute  an  inquiry  into 
the  motives  of  the  legislative  department  in 
enacting  laws.  In  analogy  to  this  rule  It  is 
doubtless  true  that  the  courts  wlU  not,  in 
general,  inquire  Into  the  motives  of  munici- 
pal boards  in  passing  ordinances.  Dillon  on 
Municipal  Corporations  (5th  Ed.)  f  580.  As- 
suming, however,  without  Redding,  that  their 
acts  may  be  impeached  for  fraud  actually 
consummated  at  the  Instance  of  the  munici- 
pality defrauded  or  at  the  Instance  of  per^ 
sons  injured  thereby,  It  is  sufficient  to  say 
that  the  proof  In  this  case  fails  to  disclose 
that  any  fraud  was  perpetrated  In  the  pres- 
ent case. 

Since  no  Infirmity  has  been  shown  in  the 
ordinance  brought  up  by  this  certiorari,  the 
writ  wUl  be  dismissed,  with  costs. 


MEE  V.  TOWN  OP  MONTCIiAIB. 

(Supreme  Court  of  New  Jersey.    Jane  28^ 
1912.) 

(BiillaT>u$  hy  the  Court.} 

1.  Monet  Received    (§  9*)— Wheit  Actiot 
Lies. 

An  action  for  money  had  and  received  htU 
to  lie  against  the  town  of  Montclair,  becanse 
it  appeared  that  the  said  municipality  had  re- 
ceived the  money  through  its  chief  of  police, 
who  had  obtained  it  on  behalf  of  the  town 
from  the  plaintiff  by  duress. 

[Ed.  Note. — For  other  cases,  see  Money  Re- 
ceived, Cent  Dig.  i  31;  Dec.  Dig.  i  9.*] 

2.  Municipal   Corpokations    (|    1007*)  — 
Claims— Verification. 

The  act  entitled  "An  act  in  relation  to  the 
expenditure  of  public  money  by  municipal  cor- 
porations" (3  Comp.  St.  1910,  p.  3605,  $  726), 
requiring  claims  to  be  verified  before  payment 
thereof  can  be  demanded,  is  not  applicable  to 
a  claim  of  the  nature  of  the  plaintiff's  claim, 
and  therefore  he  was  not  precluded  from  a 
recovery  thereon  without  first  making  eucli 
verification  and  presentation  of  it  to  the  mu- 
nicipality for  payment 

[Ed.  Note. — For  other  cases,   see  Munidpil 
Corporations,  Dec.  Dig.  §  1007.*] 

8.  Monet   Received    (|  19»)— Interest  o» 

Claiics. 

The  municipality  having  received  the  mon- 
ey which  had  been  obtained  from  the  plaintiS, 
by  duress,  was  chargeable  with  interest  there- 
on from  the  time  it  actually  received  it 

[Ed.  Note. — For  other  cases,  see  Money  Re- 
ceived, Cent  Dig.  H  73-80;   Dec.  Dig.  i  19.*] 
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Appeal  from  District  Court  of  Newark. 

Action  by  Michael  J.  Mee  against  the  Town 
of  Montclalr.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Argued  November  term,  1911,  before  TREN- 
CH ARD,  MINTURN,  and  KALI8CH,  JJ. 

Robert  M.  Boyd,  Jr.,  of  Montclalr,  for 
appellant.  Rlker  &  Riker,  of  Newark,  for 
appellee. 

KAI.ISCH,  J.  Tbe  plaintiff,  Michael  J. 
Mee,  a  patrolman  of  the  town  of  Montclalr, 
appellant,  recovered  a  Judgment  against  It 
for  $81.37,  with  costs,  In.  tbe  first  district 
<:onrt  of  the  dty  of  Newark,  the  court  sitting 
without  a  Jury.  The  state  of  the  case  shows 
that  tbe  plaintiff,  as  such  patrolman,  re- 
ceived from  the  town  of  Montclalr  the  sum 
of  $72.85  salary  per  month.  On  September 
30,  1909,  there  was  due  the  plaintiff  from 
the  appellant  one  month's  salary,  for  which 
A  check  was  drawn  to  his  order  by  S.  H. 
Wenck,  tbe  town  treasurer.  It  further  ap- 
pears from  tbe  state  of  the  case  that  tbe 
•custom  was  that  tbe  checks  payable  to  the 
patrolman  should  go  through  the  bands  of 
the  appellant's  chief  of  police,  who  distrib- 
uted them  to  the  various  patrolmen  to  whom 
they  were  payable,  and  tiiat  the  plaintiff's 
salary  check  for  September,  1909,  came  by 
this  routine  into  the  possession  of  the  eixlet 
of  police,  to  be  turned  over  by  him  to  tbe 
plaintiff.  Tbe  plaintiff  applied  to  the  chief 
of  police  for  his  salary  check,  and  was  in- 
formed by  that  official  that  there  was  no 
money  coming  to  him  for  salary,  because  he, 
the  plaintiff,  owed  the  entire  amount  of  his 
mpnth's  salary  to  tbe  appellant  for  fines 
imposed  upon  him,  for  delinquencies  In  the 
performance  of  his  duties  as  patrolman.  A 
few  days  later,  xhe  chief  of  police  placed 
the  salary  check  on  his  desk  and  said  to 
the  plaintiff,  "Sign  that,  Mee,  sign  that" 
The  plaintiff.  In  pursuance  of  the  command 
of  his  superior  officer  indorsed  the  check, 
and  then  the  chief  of  police  took  the  check 
and  placed  it  in  his  desk.  It  further  appear- 
ed that  on  the  check,  above  the  indorsement 
made  by  the  plaintiff,  were  the  words,  "Pay 
to  the  Town  of  Montclalr,"  which  the  plain- 
tiff denied  were  there  at  the  time  he  was 
ordered  to  indorse  the  check.  The  check 
was  returned  by  the  chief  of  police  to  the 
town  treasurer.  The  trial  Judge  found  as  a 
fact  that  the  payment  made  by  the  plaintiff 
was  made  under  duress,  and,  there  being 
testimony  to  support  such  finding,  it  is  not 
reviewable.  The  plaintiff's  state  of  demand 
•contained  two  counts — one  for  one  month's 
salary  due  from  the  town  of  Montclalr  to 
the  plaintiff  for  the  month  of  September, 
1900,  and  the  other  for  money  bad  and  re- 
•ceived  by  tbe  said  town  of  Montclalr  to  the 
ase  of  the  8%ld  plaintiff.  The  Judgment  of 
the  trial  court  is  founded  on  the  count  for 
money  had  and  received,  and  includes  in- 
terest on  the  amount  so  received,  from  the 
time  of  Its  reception  up  to  the  time  of  the 


rendition  of  the   Judgment,   September   IS, 
1911. 

[1]  It  la  conceded  by  the  appellant  in  its 
brief  that  the  only  claim  that  tbe  plaintiff 
can  liave  against  tiie  defendant  Is  for  money 
had  and  received  by  the  defendant  for  the 
use  of  the  plaintiff.  But  it  is  claimed  by 
the  appellant  that  tbe  testimony  fails  to  es- 
tablish such  a  right  of  action  in  tbe  plaintiff. 
We  think  that  there  was  testimony  from 
which  the  court  could  have  reasonably  found 
that  the  plaintiff  indorsed  the  check  under 
duress,  and  therefore  It  came  within  that 
class  of  cases,  which  according  to  tbe  opin- 
ion of  Homblower,  C.  J.,  in  Sergeant  et  al. 
V.  Stryker,  16  N.  J.  Law,  470,  32  Am.  I>ec. 
404,  will  support  an  action  for  money  had 
and  received. 

[2]  The  appellant's  further  contention  is 
that  even  though  an  action  for  money  had 
and  received  could  be  maintained  against 
the  defendant,  by  virtue  of  the  statute  of 
1871  (3  Comp.  St  p.  3605,  g  726)  it  was  a 
condition  precedent,  before  the  plaintiff  was 
entitled  to  bring  his  action,  that  his  claim 
should  have  been  first  verified  and  presented 
to  the  town  of  Montclalr.  The  statute  and 
the  cases  cited  by  counsel  for  appellant,  in 
support  of  his  contention,  are  not  applica- 
ble to  the  present  case.  In  Downie  v.  Pas- 
saic, 64  N.  J.  Law,  226,  23  AU.  955,  Beas- 
ley,  C.  J.,  commenting  onr  this  statute,  said: 
"The  statutory  prohibition  seems  to  be  ap- 
plicable when  a  claim  is  undisputed.  A  veri- 
fication pt  an  account  can  serve  no  useful 
purpose  when  tbe  debt  is  wholly  repudiated 
and  the  creditor  Is  obliged  to  prove  the  Jus- 
tice of  his  demand  in  a  court  of  law."  And 
in  Rnlon  v.  Woolwich,  55  N.  J.  Law,  494,  27 
Atl.  908,  where  the  objection  was  that  a  bill 
of  costs  had  not  been  first  verified  when  pre- 
sented for  payment  to  the  township  of  Wool- 
wich, before  proceedings  were  commenced 
thereon,  the  court  said:  "There  could  be  no 
fraud  In  this  bill.  An  affidavit  could  make 
it  no  more  correct  than  it  was  on  its  face. 
The  reason  of  the  statute  being  to  prevent 
frauds  upon  the  public  does  not  apply  to 
this  claim."  Now,  in  tbe  case  before  us, 
we  are  unable  to  perceive  what  beneficial 
end  a  verification  of  the  claim  made  by  the 
plaintiff  against  the  town  of  Montclalr  could 
have  served.  The  town  of  Montclalr  had  re- 
ceived the  money.  It  had  the  means  of 
knowing  the  exact  amount  which  It  received 
from  tbe  plaintiff  by  an  Inspection,  of  Its 
treasurer's  books.  No  fraud  as  to  the ' 
amount  claimed  could  have  been  perpetrated. 
A  verification  would  have  served  no  useful 
end.  The  defendant  was  retaining  money 
which  tbe  plaintiff  claimed  belonged  to  him 
and  which  the  defendant  did  not  Intend  to 
yield  without  the  intervention  of  a  court  of 
law.  We  think  that  tbe  statute  does  not 
apply  to  a  case  like  the  present  one,  and 
therefore  the  plaintlGTs  right  to  sue  was  un- 
affected by  a  lack  of  verification  and  presen- 
tation of  bis  claim  to  the  town  of  Montclalr. 
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It  Is  finally  objected,  against  the  validity 
of  the  judgment,  that  tbe  court  Included  in 
the  Judgment  interest  on  tbe  amount  of  the 
chedc  from  tbe  time  tbe  sflld  check  was  in- 
dorsed over  to  the  town  qf  Montclair  by  the 
said  plaintiff,  until  the  time  of  tbe  rendi- 
tion of  ttie  judgment  September  13,  1909. 

[3]  Tbe  appellant's  contention  is  that  no 
interest  was  recoverable,  and  it  cites  in.  sup- 
port of  this  contention  Cnrley  v.  Freeholders, 
66  N.  1.  Law,  401,  49  Atl.  471.  An  examina- 
tion of  that  case  will  at  once  show  its  inap- 
plicability to  tbe  one  before  us.  The  court 
there  held  that  Interest  on  a  demand  requir- 
ed by  "An  act  in  relation  to  the  expenditure 
of  public  money  by  municipal  corporations," 
approved  April  4,  1871  (2  Gen.  Stat  p.  2237), 
to  be  verified  before  payment  is  legal,  can 
only  be  allowed  from  the  date  at  which  such 
verified  demand  Is  presented  for  payment. 
Since  we  have  beld  that  the  plaintitTs  claim 
did  not  come  within  tbe  purview  of  the  act, 
in  that  It  need  not  be  verified  and  present- 
ed, the  nonapplicabillty  of  tliat  case  is  ap- 
parent. 

Tbe  trial  judge  having  found  tbe  facts  in 
favor  of  the  plaintiff,  which  was  to  the  ef- 
fect that  the  plaintiff  had  paid  the  money  to 
the  town  of  Montclair  under  duress  and 
that,  therefore,  tbe  town  of  Montclair  bad 
been  wrongfully  withholding  plaintiff's  mon- 
ey from  blm,  we  are  unable  to  perceive  upon 
what  principle  of  law  or  justice  interest  on 
the  sum  could  have  been  legally  denied  blm. 

Tbe  judgment  will  be  afilrmed. 


ELECTRIC  PARK  AMUSEMENT  CO.  v. 
PSICHOS. 

(Supreme  Court  of  New  Jersey.    July  6, 
1912.) 

fBtittahu$  by  the  OowrtJ 

1.  Evidence  (§  546*)— Expebts  — Exclusion 
OF  Evidence. 

Tbe  appellant  sought  to  prove  the  rental 
value  of  certain  stands  in  an  amusement  park, 
leased  by  the  plaintitt  to  the  defendant,  by  a 
witness  who  admitted  that  be  had  no  knowl- 
edge whatever  of  the  rental  value  of  such 
stands  in  the  locality  where  they  were  situated, 
whereupon  the  court  interposed  an  objection 
that  the  witness  was  not  competent  to  give 
such  testimony  (the  plaintiff  having  failed  to 
interpose  any  objection),  and  overruled  the 
question  propounded  to  the  witness,  by  the 
appellant,  as  to  the  rental  value  of  such  stands. 
Held,  that  the  interposition  by  the  court,  on  its 
own  motion,  and  its  overruling  the  question, 
did  not  tliereby  deprive  the  appellant  of  any 
substantial  right  to  which  he  was  entitled. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |  2363;  Dec.  Dig.  i  646.*] 

2.  EviDKNCK  (§  546*)  —  Experts  —  Compe- 
tency— Objections  to  Evidence— Waiveb. 

Where  a  witness  is  called  to  give  expert 
testimony,  the  question  whether  he  is  so  qual- 
ifipd  is  a  preliminary  one  for  the  court  to  de- 
cide, and  counsel  cannot  by  either  express  or 
implied  waiver  of  proof  of  such  qualification 
of  the  witness  deprive  the  court  of  its  preroga- 
tive to  pass  upon  the  competency  of  such  wit- 


ness to  give  expert  testimony,  and  to  require 
that  his  qualifications  to  testify  as  such  expert 
should  be  first  established. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  g  2383;   Dec.  Dig.  i  54&*] 

Appeal  from  District  Court  of  Newark. 

Action  by  tbe  Electric  Park  Amusement 
(Company  against  Nicholas  P.  Psichos. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   AfiSrmed. 

Argued  February  term,  1912,  before  BER- 
GEN, VOORHEES,  and  KALISCH,  JJ. 

Thomas  L.  Raymond,  of  Newark,  for  ap- 
pellant Paul  Q.  Roder,  of  Newark,  for  ap 
pellee. 

KALISCH,  J.  This  case  was  tried  before 
tbe  court  without  a  jury.  From  the  state  of 
the  case,  as  settled  by  tbe  court  it  appears 
that  an  action  was  brought  by  the  plaintiff 
to  recover  |500  from  tbe  defendant  alleged 
to  be  tbe  balance  due  it  on  a  lease  existing 
between  tbe  plaintiff,  lessor,  and  tbe  defend- 
ant lessee.  Tbe  lease  contained  this  de- 
scription of  the  demised  premises:  "Stands 
as  always  used  with  two  additional  stands 
in  the  new  addition,  which  lessee  must  build 
himself."  It  appeared  that  the  words 
"stands  as  alwayfe  used"  referred  to  three 
stands  in  the  old  part  of  the  park.  The  de- 
fendant sought  to  recoup  damages  against 
the  rent  upon  tbe  ground  that  the  plaintiff 
refused  to  permit  him  to  erect  two  stands 
in  tbe  new  addition,  thereby  claiming  that 
there  had  been  an  eviction.  Tbe  trial  jodfce 
found  as  a  fact  from  tbe  evidence  "that  tbe 
plaintiff  had  never  interfered  with  the  de- 
fendant in  any  way  In  his  exercising  the 
rights  under  tbe  contract  (Exhibit  P-1),  and 
that  he  bad  given  him  every  facility  to  ob- 
tain the  benefit  of  the  contract,  bad  erected 
the  three  stands  in  the  old  part  of  the  park, 
and  could  at  any  time  have  erected  the  two 
stands  in  the  new  part  of  tbe  park  if  be  so 
desired,"  etc.  As  a  part  of  the  defendant's 
case,  tbe  defendant  sought  to  show  tbe  rent- 
al value  of  certain  stands  in  the  park,  which 
undoubtedly  would  have  been  a  matter  of 
material  inquiry  if  defendant's  proof  bad 
tended  to  establish  that  there  had  been  au 
eviction  by  the  plaintiff.  In  order  that  tbe 
defendant  should  succeed,  in  his  defense,  it 
was  incumbent  upon  him  to  establish  tn 
eviction.  Tbe  court  found,  as  a  Cact  that 
there  was  no  eviction,  by  which  finding  we 
are  bound ;  there  being  testimony  to  support 
such  a  finding. 

Tbe  insistence  on  part  of  the  appellant  is 
that  tbe  judgment  should  be  reversed  be- 
cause tbe  court  excluded  the  testimony  of  a 
witness,  called  by  the  defendant,  as  to  the 
rental  value  of  the  rights  mentioned  in  the 
lease,  of  which  the  plaintiff  alleged  be  wa» 
deprived  by  tbe  defendant  *  Tbe  question 
put  to  the  witness  was  not  objected  to  by 
the  plaintiff's  attorney,  bat  an  objection  was 


*For  other  cases  sec  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  *  Rep'r  IndexM 
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Interposed  thereto  by  tbe  court,  and  the  wit- 
ness precluded  from  answering  It  on  the 
ground  that  he  had  not  qualified  so  as  to  b<> 
able  to  testify  to  the  rental  value.  The  wit- 
ness was  then  examined  as  to  his  qualifica- 
tions, and  It  appeared  that  the  only  experi- 
ence the  witness  had  in  renting  stands  was 
in  Bronx  Park,  in  the  city  of  New  York. 
The  question  was  then  repeated  by  counsel 
for  defendant  and  overruled  by  the  court, 
and  an  exception  was  taken.  This  witness 
was  then  asked  what  offers  he  had  made 
him  to  purchase  from  him  the  privileges 
mentioned  in  Bxblbit  P-1,  and  how  much 
had  been  offered,  to  which  the  court  Inter- 
posed an  objection  and  overruled  the  ques- 
tion, to  which  mling  an  exception  was 
taken. 

The  appellant's  contention  is  tliat  the  trial 
Judge,  by  Interposing  his  own  objections  and 
overruling  the  questions,  when  no  objections 
were  made  by  the  plaintiff,  deprived  the  ap- 
pellant of  a  substantial  right  which  he  had 
to  introduce  the  testimony.  The  theory  of 
appellant's  counsel  seems  to  be  that  the 
fact  that  plalntUTs  counsel  made  no  objec- 
tion to  the  lack  of  qualification  of  the  wit- 
ness to  testify  as  an  expert,  and  made  no 
objections  to  the  questions  put  to  the  wit- 
ness, operated  as  a  waiver  by  the  plaintiff  of 
any  and  all  objections  to  the  competency  of 
the  witness  and  to  the  competency,  material- 
ity, and  Irrelevancy  of  the  testimony  of  such 
witness,  and  that,  therefore,  the  court  bad 
no  legal  right  to  interpose  its  objections  to 
the  gnestions  put  by  the  appellant's  counsel 
against  such  tacit  consent.  The  cases  cited 
by  counsel  for  appellant  in  support  of  his 
contention  and  theory  are  not  strictly  ap- 
plicable to  the  situation  which  presented  It- 
self to  the  trial  court  in  the  present  case. 
In  the  case  sub  Judlce  the  effort  was  made 
to  establish  a  fact  by  opinion  evidence.  The 
Indisputable  rule  of  law  governing  the  ad- 
mission of  expert  testimony  is  that  the  per- 
son called  upon  to  give  such  testimony  must 
first  establish  that  he  has  such  special 
knowledge  of  the  subject  in  controversy  be- 
tween the  parties  that  qualifies  him  to  give 
an  opinion. 

[1]  It  is  undoubtedly  true  that  such  quali- 
fication may  be  waived  by  the  parties  by  ex- 
press stipulation  or  by  not  objecting  to  the 
testimony  when  offered.  But  it  Is  an  equal- 
ly well-established  rule  of  law  that  the  ques- 
tion whether  a  witness  is  duly  qualified  to 
give  expert  testimony  is  a  preliminary  ques- 
tion for  the  court  to  decide.  We  are  not 
prepared  to  say  that  this  prerogative  of  the 
court  may  l>e  waived  by  the  parties  against 
the  consent  of  the  court 

In  the  case  of  Rowland  v.  Rowland,  40  N. 
J.  Eki.  281,  relied  on  by  the  appellant  to  sus- 
tain bis  contention,  it  appears  that  there 
was  a  decree  in  favor  of  the  administrator, 
in  a  suit  to  foreclose  a  mortgage  given  by 
Rowland  and  wife  to  the  decedent    The  tes- 


timony was  taken  t)efore  a  master,  and 
Rowland  testified,  without  any  objection  be- 
ing made,  to  transactions  with  and  state- 
ments by  the  deceased  mortgagee.  A  mo- 
tion was  afterwards  made  to  suppress  it 
and  U  was  suppressed.  The  Court  of  Er- 
rors and  Appeals,  in  an  opinion  by  Reed, 
J.,  on  page  283  of  40  N.  J,  Bq.,  said:  "That 
parties  may  be  witnesses  is  now  the  settled 
policy  of  the  state.  The  exception  ingrafted 
upon  the  general  competency  of  all  parties, 
that  where  one  is  dead  and  is  represented 
in  the  suit  then  the  living  party  shall  not 
be  permitted  to  testify,  is  only  a  regulation 
to  secure  mutuality  in  the  action  Itself.  The 
admission  of  such  testimony  affects  no  one 
but  the  parties,  and  none  but  the  parties  are 
interested  in  the  exercise  of  the  power  given 
to  exclude  this  testimony."  It  is  to  be  ob- 
served that  the  testimony  admitted  was  evi- 
dential, and  that  the  bar  Interposed  to  its 
admissibility,  which  was  for  the  benefit  of 
the  parties  Interested,  could  be  waived  by 
the  act  of  the  parties.  And  on  page  282  of 
40  N.  J.  Eq.,  the  learned  Justice  said:  "But 
testimony  to  be  subjected  to  such  Judicial 
excision  must  be  such  as  would  be  incompe- 
tent upon  one  of  the  grounds  Included  by 
legal  writers  upon  evidence  among  classes  of 
testimony  excluded  from  reasons  of  public 
policy."  Now,  this  is  not  meant  to  be  a  nar- 
row public  policy,  but  a  broad  one,  which 
will  meet  all  the  exigencies  that  a  proper 
administration  of  Justice  may  require.  The 
case  of  Berryman  v.  Graham,  21  N.  J.  Eq. 
370,  which  appellant  cites  as  supporting  his 
contention,  does  not  seem  applicable  to  the 
case  under  review. 

We  have  not  been  referred  to  any  case 
which  holds  that  a  court  may  not  on  its  own 
motion  object  to  the  competency,  materiality, 
or  relevancy  of  a  question  put  to  a  witness, 
and  either  overrule  it  or  admit  it  We  think 
It  may  do  so.  As  a  matter  of  course  the  par- 
ty prejudicially  affected  by  the  ruling  of  the 
court  is  entitled  to  an  exception.  And  un- 
doubtedly where  it  is  within  the  power  of 
the  parties  to  agree  to  waive  the  incompe- 
tency of  a  witness,  this  may  be  done.  But  it 
seems  to  us  that  an  entlrdy  different  ques- 
tion Is  presented  when  the  witness  produced 
to  be  sworn  is  to  give  opinion  evidence.  We 
think  since  the  qualification  of  the  witness 
to  give  such  testimony  is  one  to  be  passed 
upon  by  the  court  it  may  not  be  waived  by 
the  consent  of  the  parties  without  the  con- 
sent of  the  court  To  adopt  any  different 
rule  would  produce  much  mischief  in  the 
trial  of  causes,  in  that  witnesses  who  were 
wholly  incompetent  to  grive  opinion  testi- 
mony on  matters  for  which  they  were  called 
by  reason  of  lack  of  qualifications  could  be 
called  upon  by  counsel  on  either  side  ad  lib- 
itum and  against  the  will  of  the  court  and 
thus  the  trial  be  protracted  by  the  introduc- 
tion of  worthless  testimony,  and  to  the  in- 
convenience   and   delay    of   other   litigants 
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waiting  to  bave  their  causes  tried.  Every 
practitioner  is  aware  how  easily  and  in  what 
^eat  quantity  opinion  evidence  Is  obtaina- 
ble in  every  branch  of  profession  or  trade, 
and  the  nse  that  can  be  made  of  it,  and  it  Is 
a  salntary  rule  tliat  requires  the  competency 
of  such  witnesses  to  be  first  passed  upon  by 
the  court,  and  public  policy  requires  that 
this  power  reposed  In  the  court  should  not 
be  Ignored  by  the  consent  of  the  parties 
against  the  consent  of  the  court.  In  an  or- 
derly and  efficacious  course  of  legal  pro- 
cedure, due  regard  must  be  had  to  the  fun- 
damental principles  governing  the  law  of 
evidence,  in  order  to  prevent  chaos  In  the 
trial  of  causes  and  to  attain  substantial  Jus- 
tice. It  Is  therefore  clearly  against  the  poli- 
cy of  the  law  tliat  the  legal  principles  whicn 
control  the  admission  or  rejection  of  testi- 
mony should  be  subject  to  be  waived  by  con- 
sent of  the  litigants,  without  the  consent  of 
the  court;  for  it  is  self-evident  that  by  such 
a  method  of  procedure  testimony  not  evi- 
dential of  any  fact  in  a  cause  or  which  Is 
expressly  forbidden  by  reasons  of  public  pol- 
icy could  be  Introduced,  and  the  trial  of  the 
cause  unnecessarily  protracted  and  the  rec- 
ord encumbered  with  testimony  which  the 
court  must  finally  instruct  the  Jury  to  disre- 
gard. From  a  discriminatory  examination 
of  the  cases  referred  to  by  the  appellant,  it 
is  made  clear  tliat  where  the  objection  goes 
to  the  competency  of  a  witness  by  reason  of 
his  personal  status  to  give  testimony,  such 
testimony  otherwise  being  evidential  of  some 
fact  pertinent  to  the  issue  being  tried,  a 
waiver  of  such  Incompetency  may  arise  from 
an  express  or  implied  consent  of  the  parties 
which  the  court  would  be  legally  obligated 
to  sanction  unless  there  were  reasons  of 
public  policy  which  forbade  it  We  find 
numerous  examples  In  the  books  that  con- 
firm the  extent  of  the  rule  laid  down.  Thus 
formerly  a  iierson  was  disqualifled  from  tes- 
tifying if  he  had  an  Interest  in  the  cause  In 
which  he  was  called  to  testify.  Undoubtedly 
such  incompetency  could  be  waived  by  ex- 
press or  Implied  consent  of  the  parties  to 
the  litigation.  And  It  was  upon  this  theory 
that  it'  was  held  by  our  courts  that  testi- 
mony coming  from  such  a  witness  without 
objection  could  not  be  subsequently  struck 
out  A  familiar  example  to  which  the  above 
rule  would  be  strikingly  applicable  Is  an  ac> 
tlon  or  suit  for  or  against  the  estate  of  a 
deceased  person  where  by  consent  of  the 
parties,  either  express  or  implied,  the  Incom- 
petency of  a  party  in  interest  to  testify  to 
transactions  with  or  statements  by  the  de- 
ceased Is  waived. 

[2]  In  the  case  before  us  It  appears  from 
the  admission  of  the  witness  that  be  had  no 
special  knowledge  on  the  subject  on  which 
be  was  asked  to  express  his  opinion,  and 
therefore  any  opinion  expressed  by  him  un- 
der such  circumstances  would  not  have  been 
entitled  to  any  consideration  whatever.    The 


mere  consent  of  counsel  tbat  he  might  be 
permitted  to  express  an  opinion  without  a 
proper  foundation  having  been  first  laid  to 
make  such  an  opinion  evidential  cannot 
make  It  so.  It  may  very  well  be  tbat  after 
the  testimony  Is  In  without  objection  tbat 
it  should  not  be  struck  oat,  simply  upon  ttae 
ground  of  its  Incompetency,  but  there  is  a 
wide  dlfl!ereuce  In  the  action  of  a  court  la 
striking  out  testimony  which  under  tlie  rules 
of  law,  upon  objection,  should  have  been  ex- 
cluded, and  where  the  court  makes  the  ob- 
jection at  the  time  when  such  testimony  is 
offered  and  upon  Its  own  motion  ezdndes  it 
The  tme  reason  of  the  rale  that  testimony 
already  In,  although  subject  to  have  been 
ruled  out  on  the  ground  of  Incompetency,  If 
It  had  been  objected  to  by  counsel,  should 
not  be  struck  out,  springs  from  the  Implied 
consent  of  counsel  and  conrt  to  Its  admission 
and  to  prevent  unfairness.  In  that.  If  the 
counsel  offering  the  testimony  were  made 
aware  of  the  objection  to  the  testimony  at 
the  time,  be  would  liave  had  an  opportunity 
to  cure  It  And  In  the  cases  of  Rowland  ▼. 
Rowland,  sopra,  and  Berryman  v.  Graliam, 
21  N.  J.  Eq.  870,  cited  by  counsel  to  support 
bis  contention,  proceeded  upon  the  ground 
that  the  testimony  was  In  without  objection, 
and  therefore  should  not  be  struck  oat,  uiK>a 
the  ground  that  It  was  Incompetent  as  such 
incompetency  could  have  been  waived  by 
counsel,  and,  no  objection  having  been  made 
to  the  testimony  coming  In,  It  must  be  deem- 
ed tbat  Its  incompetency  was  waived.  But 
no  such  situation  is  present  in  the  case  sub 
Judlce.  The  question  put  to  the  witness  was 
met  at  once  with  an  objection  from  the 
court  and  counsel  was  at  once  apprised  of 
the  ground  of  the  objection,  and  therefore 
had  an  opportunity  to  qualify  the  witness  to 
give  such  testimony,  if  it  could  be  done.  We 
think  the  court  was  warranted  in  overruling 
the  question. 

Now,  as  to  the  second  question,  which  was 
put  to  the  witness,  what  offers  had  been 
made  to  blm  to  purchase  from  him  the  priv- 
ileges mentioned  in  the  lease,  and  bow- much 
had  been  offered,  was  incompetent  upon  the 
Issue  between  the  parties.  It  was  of  no  evi- 
dential value,  because  an  offer  is  not  evi- 
dence of  value  unless  accepted,  and  the 
court  was  not  bound  to  let  the  introduction 
of  such  testimony  go  in  unchallenged,  be- 
cause counsel  for  the  plaintiff  made  no  ob- 
jection thereto. 

In  another  aspect  of  the  case,  even  If  11 
were  assumed  that  the  court  was  not  legally 
Justified  In  excluding  the  testimony  offered 
by  the  defendant,  it  does  not  appear  how. 
under  the  state  of  the  case  before  us,  he  was 
In  any  wise  injured  or  prejudiced  thereby. 
The  testimony  offered  tended  to  establish 
the  damages  which  the  defendant  claimed 
he  had  sustained  by  reason  of  the  plaintiff 
not  having  fulfilled  hla  contract  and  for  in- 
terfering with  the  defendant's  rights  nndei 
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the  contract  between  them,  so  as  to  offset 
the  same  against  the  rent  sued  for.  But  the 
Judge  having  found  as  a  fact  from  the  evi- 
-dence  before  him  that  the  plalutiff  had  nev- 
er Interfered  w^th  the  defendant,  In  any 
way  In  his  exercising  the  rights  under  the 
contract,  and  that  the  plaintiS  had  fully 
complied  with  the  contract,  it  clearly  fol- 
lows that  in  no  view  of  the  case  did  the  ap- 
pellant suffer  any  Injury  or  prejudice  by  rea- 
son of  the  action  of  the  court  In  ovoruling 
the  testimony. 

The  court  having  found  that  there  was  no 
eviction,  therefore  any  error  committed  by 
the.  court  In  reference  to  the  proof  tending 
to  establish  damages  would  be  inconsequen- 
tial, and  not  affect  the  result 


ANDERSON  v.  PUBLIC  SERVICE  CORPO- 
RATION OF  NEW  JEKSEY. 
(Supreme  Court  of  New  Jersey.    June  21, 1912.) 

(Syttahut  by  the  Court.) 
Appeal  asd  ^bob  (|  1006*)— Instjfficibnct 

or   EVIDENCK. 

When  the  law  of  the  case  as  settled  in  the 
course  of  litigation  baa  been  correctly  applied, 
the  verdict  rendered  by  the  Jury  upon  the  third 
trial  of  the  case  will  not  be  set  aside,  unless 
demonstrably  without  any  support  in  the  evi- 
dence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  3961-3954;  Dec.  Dig.  i 
1006.*] 

Action  by  Christian  A.  Anderson  against 
the  Public  Service  Corporation  of  New  Jer-. 
sey.  Verdict  for  plaintiff.  Rule  to  show 
cause  denied. 

See.  also,  81  N.  J.  Law,  700,  80  Atl.  480. 

.\rgued  February  term,  1912,  before  GUM- 
MERE,  C.  J.,  and  SWAYZE  and  GARRI- 
SON, JJ. 

I^fferts  S.  Hoffman  and  Leonard  J.  Ty- 
nan, both  of  Newark,  for  the  rule.  George 
S.  SUzer,  of  New  Brunswick,  opposed. 

GARRISON,  J.  On  this  rule  to  show 
cause  the  defendant  seeks  to  set  aside  the 
verdict  rendered  on  the  third  trial  of  this 
case.  The  first  trial  took  place  on  January 
9,  1908,  and  the  verdict  for  the  plaintiff  was 
set  aside  as  against  the  weight  of  the  evi- 
dence. Anderson  v.  Public  Service  Corpora- 
tion, 78  N.  J.  Law,  285,  73  Atl.  840. 

On  the  second  trial,  which  was  held  on 
June  20,  1910,  a  Judgment  of  nonsuit  was 
ordered.  In  supposed  compliance  with  the 
rule  absolute  obtained  by  the  defendant 
which  was  set  aside  upon  error  on  June  20, 
1911;  the  opinion  delivered  in  the  Court  of 
Errors  saying  that  "both  the  contributory 
negligence  of  the  plaintiff  and  the  negligence 
of  the  defendant  belonged  to  the  province 
of  the  Jury."  Anderson  v.  Public  Service 
Corporation,  81  N.  J.  Law,  700,  80  Atl.  480. 

This  was  tlie  law  of  the  case,  which  was 


correctly  ai^lied  in  the  present  trial,  which 
took  place  on  October  9,  191L 

The  Jury  liaving  again  found  the  weight 
of  evidence  as  to  the  manner  In  which  the 
accident  happened  In  favor  of  the  plaintiff. 
Its  verdict  will  not  be  disturbed,  unless  de- 
monstrably without  any  support  in  the  testi- 
mony. Brown  V.  Paterson  Paper  Co.,  09  N. 
J.  Law,  474,  65  AO.  87;  Fulton  v.  Qrieb 
Rubber  Co.,  72  N.  J.  Law,  35,  60  Atl.  37; 
same  case  in  Court  of  Errors,  75  N.  J.  Law, 
525,  68  Atl.  116. 

The  verdict  is  not  thus  unsupported,  and, 
now  that  the  law  of  the  case  has  been  set- 
tled and  followed,  will  not  again  be  set 
aside. 


MURPHY-HARDT  LUMBER  OO.  v. 

RODER. 

(Supreme  Court  of  New  Jensey.    June  18,  1912.) 

fByttaiu$  by  the  Court.) 

Tbial  (J  136*)— Questions  fob  Jubt— Tele- 
phone Conversation. 

Wliere,  in  the  course  of  a  business  trans- 
action, one  party  calls  up  another  on  the  tele- 
phone' by  his  number,  recognizes  and  identifies 
bis  voice,  and  discusses  with  him  some  phase 
of  the  business  the^  have  together,  it  is  for  the 
jury  to  determine,  if  the  conversation  is  denied, 
whether  or  not  it  took  place  and  of  what  it 
consisted. 

[Bd.  Note. — For  other  cases,  see  Trial,  Gent. 
Di^§|  818,  320,  321,  324,  326,  827;   Dec.  Dig. 

Action  by  the  Murphy-Hardy  Lumber  Com- 
pany against  Paul  G.  Roder.  Heard  on  rule 
to  show  cause.    Rule  discharged. 

See,  also,  82  Atl.  94. 

Argued  February  term,  1912,  before  GUM- 
MERE,  C.  J.,  and  SWAYZE  and  GARRI- 
SON, JJ. 

Paul  G.  Roder,  of  Newark,  for  the  rule. 
Guild  &  Martin,  of  Newark,  opposed. 

GARRISON,  J.  The  chief  attack  upon 
this  verdict  is  that  it  rests  upon  testimony 
of  telephone  conversations  between  the  plain- 
tiff and  the  defendant  The  question  arose 
in  this  way :  Paul  G.  Roder  had  a  contract 
with  one  Frank  Angellilo  to  furnish  mate- 
rial and  erect  a  house  for  him.  There  was 
evidence  that  the  work  was  delayed  or  stop- 
ped by  Angellilo's  lack  of  credit,  and  it  was 
not  disputed  that  Roder  ordered  from  the 
plaintiff  lumber  to  the  amount  of  $400, 
for  which  he  paid.  The  dispute  arose  over 
a  bill  of  upwards  of  $700,  which  the  plain- 
tiff claims  was  also  delivered  on  Roder's  or- 
der, which  the  latter  denies.  There  is  no 
dispute  that  the  lumber  in  question  went 
Into  the  construction  of  the  defendant's  house 
and  was  delivered  to  his  contractor  for  that 
purpose.  The  dispute  is  whether  such  de- 
livery was  upon  the  order  of  Roder.  This 
question  was  submitted  to  the  Jury,  who 
found  in  favor  of  the  plaintiff.    The  defend- 
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ant  now  contends  that  this  verdict  was 
against  the  weight  of  evidence,  because  pro- 
duced by  tbe  illegal  admission  of  testimony 
as  to  what  Roder  had  said  to  the  plaintiff 
over  tbe  telephone.  If  Roder  said  what  the 
testimony  shows  that  he  said,  there  is  no 
denial  that  a  jury  question  was  presented. 
The  jury  had  the  testimony  of  various  of- 
ficers of  the  plaintiff  that,  when  Angellilo 
would  call  at  its  office  with  an  order  for 
lumber  to  go  Into  Roder's  house,  it  was  not 
furnished  to  him  until  Mr.  Roder  had  been 
called  up  on  the  telephone,  and  had,  on  be- 
ing told  of  the  situation,  ordered  the  lumber 
to  be  delivered  to  Angellilo,  or  to  be  fur- 
nished on  his  (Roder's)  account. 

It  is  unnecessary  to  go  Into  the  broad 
question  of  telephone  conversations,  or  to 
lay  down  any  general  rule  touching  communi- 
cations of  this  sort,  for  the  reason  that  there 
was  testimony  that  the  voice  of  Mr.  Roder 
was  Identified,  and  that  the  conversations 
were  with  him  directly  or  through  a  person 
at  tbe  phone,  taking  orders  from  him ;  both 
voices  being  beard.  This  was  evidence  for 
tbe  Jury  which  renders  it  unnecessary  to 
consider  the  more  difilcult  questions  discuss- 
ed by  Mr.  Wigmore  in  volume  1,  S  6^>  and 
volume  3,  S  2155,  of  his  work  on  Evidence. 

There  was  corroboration  of  the  plaintiff's 
case  that  was  also  for  the  Jury,  and,  on  the 
other  band,  there  was  a  denial  by  the  de- 
fendant of  tbe  plaintiffs  testimony. 

In  view  of  the  commercial  use  of  the  tel- 
ephone and  its  general  trustworthiness  as 
tested  by  average  experience,  the  rule  to  l>e 
adopted  is  that  where,  in  tbe  course  of  a 
business  transaction,  one  party  calls  up  an- 
other by  his  telephone  number,  recognizes 
and  Identifies  his  voice,  and  discusses  with 
him  some  phase  of  tbe  business  they  have 
together,  it  Is  for  the  Jury  to  determine.  If 
the  conversation  la  denied,  whether  it  took 
place  and  of  what  it  consisted. 

It  is  not  intended  to  be  intimated  that  this 
is  tbe  extent  of  the  rule,  but  only  that  it 
Is  all  that  the  decision  of  the  present  case 
requires. 

The  plaintiff's  testimony  was  not  illicit, 
and  if  believed  by  the  Jury  there  was  no 
lack  of  proofs  to  support  its  verdict. 

The  rule  to  show   cause  is  discharged. 


MOONET  V.  CAMDEN  IRON  WORKS. 
(Supreme  Court  of  New  Jersey.    June  18,  1912.) 

fSyllabus  by  the  Court.) 

Limitation  op  Actions  (|  31*)— Limtfationb 
Applicable— Action  fob  Injuries. 

The  amendment  to  "An  act  for  the  limita- 
tion of  actions''  approved  March  24,  1898  (P. 
L.  189C,  p.  110),  applies  to  actions  for  personal 
injuries  caused  outside  of  this  state. 

[Ed.  Note.— For  other  cases,   see  Limitation 
of  Actions,  Cent.  Dig.  {  142;   Dec.  Dig.  f  31.*J 


Action  by  Michael  J.  Mooney  against  the 
Camden  Iron  Works.  Heard  on  demurrer  to 
plea.    Judgment  on  demurrer  for  defendant. 

Argued  February  term,  1912,  before  GUM- 
MERE,  C.  J.,  and  GARRISON  and  SWAl- 
ZB,  JJ. 

Wilson  &  Carr,  of  Camden,  for  plalntift. 
Bleakly  &  Stockwell,  of  Camden,  for  defend- 
ant 

GARRISON,  J.  The  declaration  In  this 
case  states  a  cause  of  action  for  damages  for 
personal  injuries  caused  in  tbe  state  of 
Massachusetts  on  the  29th  day  of  March, 
1906.  To  this  declaration  tbe  defendant 
pleaded  specially  that  It  was  not  guilty  of 
tbe  supposed  trespass  at  any  time  within 
two  years  next  before  the  commencement  of 
the  suit 

To  this  plea  the  plaintiff  demurred,  there- 
by raising  the  question  whether  the  amend- 
ment to  "An  act  for  the  limitation  of  ac- 
tions" (P.  L.  1896,  p.  119)  applies  to  actions 
for  personal  injuries  caused  outside  this 
state.    .     , 

The  act  of  1896  is  as  follows: 

"Every  action  upon  the  case  for  words  shall 
be  commenced  and  sued  within  two  years 
next  after  the  words  spoken  and  not  after, 
and  that  all  actions  hereafter  accruing  for 
injuries  to  persons  caused  by  the  wrongful 
act,  neglect  or  default  of  any  person  or 
persons,  firm  or  firms,  Individual  or  ladivid- 
uals,  corporation  or  corporations  vHthia  this 
state,  shall  be  commenced  and  Instituted 
within  two  years  next  after  the  canse  of  such 
action  shall  have  accrued  and  not  after." 

The  contention  of  the  plaintiff  is  tliat  the 
words  "within  this  state"  are  a  part  of  the 
description  of  the  tort  and  that  the  legisla- 
tive Intent  that  is  thus  expressed  Is  tliat  a 
plaintiff,  if  Injured  In  this  state,  shall  lose 
bis  right  of  action  In  the  conrts  of  this  state 
In  two  years;  but  If  Injured  In  any  other 
state,  he  may  bring  his  action  in  our  courts 
at  any  time  within  six  years. 

As  persons  Injured  In  this  state  are  Ilk^; 
to  be  Its  citizens,  and  those  Injured  In  other 
states  tbe  citizens  of  such  states,  it  would 
require  a  very  clear  use  of  language  to  malEe 
us  ascribe  to  the  legislation  the  Intention  of 
investing  strangers  with  a  right  three  times 
more  favorable  than  that  accorded  to  its 
own  citizens. 

We  do  not  think  that  this  Is  tbe  natural 
sense  or  the  proper  Interpretation  of  the 
statute,  the  subject  of  the  second  clause  of 
which  is  actions  accruing  In  this  state.  In 
the  statutory  statement  of  this  subject  all 
that  comes  between  the  participle  "accruing" 
and  the  words  "within  Oils  state"  consti- 
tutes tbe  description  of  the  sort  of  torts  to 
which  the  statutory  limitation  applies.  The 
words  "within  this  state,"  being  thus  proper- 
ly used  in  tbe  description  of  the  rcUods 
with  which  the  statute  deals,  are  to  be  gir- 
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en  no  force  in  the  description  of  the  torts 
for  which  such  actions  may  be  brought 

If  punctuation  and  the  position  of  the 
words  are  to  control,  "within  this  state" 
would  qualify  "corporations";  but  we  think 
that  the  other  Is  the  proper  interpretation 
of  the  statute. 

This  appears  to  ha^  been  the  Interpreta- 
tion placed  npon  this  amendment  in  the  case 
of  Tomlin  V.  midreth,  66  N.  J.  Law,  438,  47 
Atl.  649,  although  the  point  we  are  now  de- 
ciding was  not  involved  in  that  case. 

Judgment  upon  demurrer  will  be  entered 
for  the  defendant 


CLEVENGER  v.  QUINN. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  21,  1912.) 

1.  Deeds  (|  171*)— Restbictions— Bdilding 

ReSTBICTIONS— ENfOBCBMENT. 

A  deed  contained  an  interlineation  which 
referred  to  "a  deed  or  agreement."  At  the 
time  of  the  execntion  of  the  deed  no  agreement 
in  fact  existed,  but  one  was  contemplated. 
The  grantee  was  informed  that  the  interlinea- 
tion sbonld  give  him  the  privilege  of  having  his 
lots  face  on  either  street.  The  agreement  as 
afterwards  made  embodied  also  a  building  line. 
The  grantee  had  no  knowledge  of  any  plan 
which  contemplated  a  building  line,  and  he 
never  consented  to  it.  Held,  that  he  was  not 
bound  by  any  building  restrictions  fixing  a 
bnilding  line. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  a  450,  537-542;   Dec.  Dig.  {  171.»] 

2.  Deeds   (J  176*)— Bdildino  Restbicxions 
— Enfohcement. 

Where  a  deed  of  two  lots  contained  a 
covenant  that  their  division  line  should  not 
be  changed,  but  similar  covenants  in  deeds  of 
other  lots  had  been  disregarded  by  the  erec- 
tion of  buildings  contrary  thereto,  pursuant  to 
an  agreement  signed  by  all  the  owners  except 
the  grantee  in  the  first  deed,  who  refused  to 
sign  because  it  contained  a  new  restriction,  the 
covenant  was  not  enforceable  against  such 
grantee  by  the  owners  of  the  other  property. 
[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  S  546;   Dec.  Dig.  §  176.*] 

Appeal  from  Court  of  Chancery. 

Suit  by  William  M.  Clevenger  against 
James  A.  Quinn.  There  was  a  decree  of  the 
Court  of  Chancery  denying  relief,  and  com- 
plainant appeals.     Affirmed. 

The  following  is  the  opinion  of  Learning, 
V.  C,  in  the  Court  of  Chancery: 

"I  am  convinced  that  an  injunction  can- 
not be  properly  issued  in  this  case. 

[1]  "1.  As  to  the  12  feet  building  line  re- 
striction: The  original  covenants  printed  in 
the  deeds  contained  no  restriction  against 
building  out  to  the  property  lines  on  the 
four  comers  of  Stenton  Place  and  Atlantic 
avenue,  and  It  Is  entirely  clear  that  the 
building  restrictions  contained  In  the  agree- 
ment of  March  12,  1905,  cannot  be  enforced 
against  defendant  The  interlineation  in  de- 
fendant's deed,  which  refers  to  a  'deed  or 
agreement,'  Is  wholly  meaningless,  standing 
alone.     When  considered  in  connection  with 


the  circumstances  which  snrrotmded  and  en- 
tered into  the  transaction,  It  is  ascertained 
that  no  agreement  In  fact  existed  at  that 
time,  and  that  at  that  time  an  agreement 
was,  at  most,  contemplated,  and  that  defend- 
ant was  informed  by  Mr.  Wootton  that  these 
words  which  were  interlined  in  his  deed 
were  to  give  defendant  the  privilege  to  have 
his  lots  face  on  either  street,  and  that  tbe 
agreement  as  It  was  afterwards  made  em- 
bodied, in  connection  with  the  privilege  Te-. 
ferred  to,  a  restriction  that  a  building  should 
not  be  erected  nearer  than  12  feet  to  Sten- 
ton Place.  The  evidence  discloses  that  de- 
fendant had  no  knowledge  or  intimation  of 
any  plan,  or  contemplated  plan,  which  in- 
cluded the  building  restriction,  and  has 
never  consented  to  it.  Under  these  circum- 
stances he  manifestly  cannot  be  bound  by  it 
It  seems  entirely  clear  that  the  12  feet  build- 
ing restriction  on  Stenton  Place  cannot  be 
enforced  against  defendant 

[2]  "2.  As  to  the  dividing  lines:  I  am 
also  satisfied  that  this  court  cannot  properly 
enjoin  the  erection  of  the  building  In  such 
manner  that  it  may  extend  across  the  di- 
viding line  between  the  two  lots  as  they  were 
originally  delineated  on  the  map.  Assuming 
that  the  fifth  covenant  of  the  printed  deed 
means  that  the  dividing  lines  of  the  lots  on 
Atlantic  avenue  should  never  be  changed  un- 
der any  conditions — that  is,  that  these  lots 
should  always  remain  as  lots  fronting  on 
Atlantic  avenue  of  the  width  shown  on  the 
map,  and  extend  in  depth  100  feet  there- 
from— ^the  evidence  discloses  that  this  cov- 
enant has  been  disregarded  as  to  three  of 
the  comers  of  Stenton  Place  and  Atlantic 
avenue.  It  Is  now  sought  to  enforce  that 
covenant  as  to  the  remaining  comer.  The 
disregard  of  that  covenant  on  the  three  cor- 
ners referred  to,  and  the  erection  of  the 
buildings  contrary  thereto,  was  pursuant  to 
an  agreement  signed  by  almost  every  person 
in  Interest,  except  defendant.  Defendant 
refused  to  sign  the  agreement, '  because  it 
also  contained  a  provision  requiring  that  tfile 
buildings  which  should  be  erected  contrary 
to  the  terms  of  the  original  covenant'  should 
be  erected  12  feet  from  the  property  line  of 
Stenton  Place.  The  fact  that  complainant 
and  the  other  persons  who  signed  the  agree- 
ment determined  to  abandon  the  old  divid- 
ing line  covenant,  on  condition  that  a  new 
restrictive  covenant  accompany  the  abandon- 
ment of  the  old  one,  cannot  be  operative  to 
defeat  the  effect  of  the  abandonment  De- 
fendant at  no  time  consented  to  the  new  re- 
striction, or  to  a  conditional  abandonment 
of  the  old  one.  The  result  of  the  action  of 
complainant  and  his  associates  has  been  to 
destroy  the  dividing  line  covenant  on  the 
three  comers  nearest  to  defendant's  proper- 
ty, and  it  seems  clear  that  complainant  Is 
not  now  In  a  position  to  say  to  defendant 
that  defendant  must  observe  the  covenant 
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which  complainant  and  his  associates  have 
disregarded,  merely  because  defendant  is 
unwilling,  In  disregarding  It,  to  adopt  a  new 
restriction  to  which  he  Is  in  no  way  bound, 
and  which  complainant  regards  as  beneficial. 

"It  is  also  urged  in  behaU  of  defendant 
that  the  dividing  lines  of  lots  are  not  'chang- 
ed' by  merely  erecting  a  building  across  the 
divid'ing  lines;  that  the  diTldlng  line  can 
only  be  changed  by  a  sale,  and  not  by  the 
use  to  which  tbe  land  is  devoted;  and  that 
a  covenant  against  use  cannot  be  created 
by  Implication.  Fortesque  v.  Ca'rroll  (Court 
of  Errors  and  Appeals)  76  N.  J.  Bq.  583,  75 
Atl.  923,  Ann.  Cas.  1912A,  79,  Is  referred  to 
in  support  of  this  contention.  I  think  it  un- 
necessary to  give  consideration  to  this  con- 
tention by  reason  of  the  views  already  ex- 
pressed." 

W.  M.  Caevenger,  of  AUantlc  City,  pro  se. 
Bourgeois  &  Coulcombe,  of  Atlantic  City,  for 
respondent 

FEB  CURIAM.  The  decree  appealed  from 
will  be  affirmed,  for  the  reasons  stated  in 
the  opinion  filed  in  the  court  below  by  Vice 
Chancellor  Leamlng. 


PAGAN  T.  MAYOR  AND  COUNCIL  OP 
HOBOKENetaL 

(Supreme  Court  of  New  Jersey.    Nov.  6, 
1910.) 

1.  Newspapebs  (i  1*)— Designation  of  Of- 
ficial Papeb— Review  or  Decisions. 

There  is  suflScient  doubt  as  to  the  liability 
of  a  city  of  the  aecond  dass  for  the  publica- 
tion of  official  notices  in  a  newspaper  not  dea- 
ignated  as  the  official  newspaper  of  the  city,  as 
required  by  Act  1892  (2  Gen.  St.  1895,  p. 
2329),  to  justify  the  issuance  of  a  writ  of  cer- 
tiorari to  review  a  resolution  directing  pay- 
ment of  the  claim  for  such  publication. 

[Ed.  Note.— For  other  cases,  see  Newspapers, 
Cent.  Dig.  H  1-13;   Dec.  Dig.  i  l.»] 

2.  Cebtiobabi    (i   26*)    —   Pboceedingb   of 
C0UNCII/.-BEVIEW  or  Decisions. 

The  review  by  certiorari  of  a  resolution 
of  a  city  council  directing  payment  of  a  claim 
is  not  defeated  by  the  fact  that  the  warrant 
for  such  claim  has  been  cashed,  as  it  is  possi- 
ble that  the  city  can  recover  back  the  money. 
[Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent.  Dig.  i  39;  Dec.  Dig.  g  26.*] 

Petition  of  Lawrence  Pagan  for  a  writ  of 
certiorari  against  tbe  Mayor  and  Common 
Council  of  Hoboken  and  others,  renewed  in 
open  court  after  Us  denial  by  a  Justice  of 
the  court.     Writ  allowed. 

See,  also,  81  AU.  365. 

Argued  June  term,  1910,  before  PARKER 
and  BERGEN,  JJ. 

Merritt  Lane,  for  prosecutor.  Leon  Ab- 
bett,  for  defendants. 

PER  CURIAM.  The  question  in  this  case 
is  whether  a  writ  of  certiorari  should  be  al- 
lowed to  review  a  resolution  of  the  common 


council  of  Hoboken  directing  payment  of  t 
claim  of  the  Inquirer,  a  newspaper,  for  city 
advertising.  Application  was  previou^'y 
made  to  a  Justice  of  this  court  for  such  writ, 
and  he  allowed  a  rule  to  show  cause  which 
was  sat>sequeDtly  discliarged;  and  tbe  ai>- 
pUcatlon  is  now  renewed  In  open  court  a^ 
authorized  by  tbe  ruling  in  Key  ▼.  Paul,  61 
N.  J.  Law,  133,  38  Att.  823. 

Tlie  ground  of  the  application  la  tliat  by 
act  of  1892  (G.  S.  2329,  pi.  31)  the  common 
council  of  any  city  of  the  second  class  ito 
which  class  Hoboken  belongs)  should,  with 
the  consent  of  the  mayor,  designate  by  reso- 
lution an  official  newspaper,  in  which  should 
be  solely  published  all  official  notices,  etc. 
This  act  has  been  held  to  supersede  all  pre* 
vious  legislation  on  the  subject  Wilson  t. 
Trenton,  56  N.  J.  Law,  469,  29  Atl.  183.  « 
appears  that  In  1903  such  a  resolution  was 
passed  designating  another  newspaper, 
which  resolution  has  never  been  repealed, 
nor  has  there  been  any  subsequent  designa- 
tion by  similar  resolution  of  any  other  pa- 
per, but  that  the  city  work  has  been  given  oat 
to  tbe  Inquirer  and  the  bills  for  the  same 
audited  and  paid  from  time  to  time.  In  the 
present  case  the  warrant  was  delivered  and 
cashed  before  the  rule  to  show  cause  was 
served. 

[1]  We  think  the  writ  should  be  allovred. 
It  may  be  that  the  city  by  acceptance  of  the 
work  and  resolutions  directing  payment 
therefor  became  liable  to  the  Inquirer  for 
the  amount  designated;  but  we  think  tbiii 
is  at  least  very  doubtful.  The  power  of  (h<? 
city  to  advertise  is  restricted  by  the  statnte 
to  advertising  in  the  designated  newsi>H|)?r. 
and  it  would  seem  that  such  advertising 
should  not  be  treated  as  supplies  orda«d 
under  general  powers. 

[2]  Tbe  fact  that  the  warrant  was  castied 
does  not  stand  in  the  way;  for  It  may  b* 
that  tbe  city  can  recover  bade  the  money. 

Counsel  may  present  a  writ 


BRYIN  T.  BURKB  et  aL 
(Supreme  Court  of  New  Jersey.    June  18, 19124 

(Si/llalut  ly  the  Court.) 

False  Iufbisonment  (|  7*) — Civil  Liabilitt 

— Illegality  of  Arbest. 

A  conductor  of  a  street  railway  car  msT 
lawfully  eject  a  passenger  who  refuses  to  psj 
his  fare.  The  fact  that  the  passenger  was  t 
city  policeman,  whom  the  company  under  a  city 
ordinance  was  required  to  carry  free  of  cbttgc^ 
did  not  justify  him  in  arresting  the  conductor 
for  putting  him  off  the  car. 

[Ed.  Note.— For  other  cases,  see  Fklse  Ini- 
prisonment.  Cent  Dig.  H  6-61,  70;  Dec.  Die- 
I  7.»] 

Action  by  Frederick  Ervln  against  Pat- 
rick J.  Burke  and  another.  Heard  on  de- 
murrer to  plea.  Judgment  on  demurrer  for 
platntur. 
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Argued  February  term,  1912,  before  GUM- 
MERE,  C.  J.,  and- GARRISON  and  SWAY- 
ZE,  JJ. 

Frank  Bergen,  o(  Newark,  for  plaintiff. 
Charles  C.  Hommann,  of  Pertb  Amboy,  for 
defendants. 

G ARRI  SON,  J.  The  declaration  avers  that 
the  plaintiff,  while  engaged  in  his  duty  as  a 
conductor  of  a  street  railway  car,  was  as- 
saulted by  the  defendants  Burke  and  Hard- 
ing, dragged  from  his  car,  and  imprisoned. 
A  special  plea  filed  by  the  defendant  Hard- 
ing alleges  that  he  was  at  the  time  of  the 
alleged  assault  a  city  policeman  on  duty, 
and  while  lawfully  riding  on  the  car  in 
question  was  forcibly  ejected  for  refusal  to 
pay  the  five  cents  fare  demanded  of  him  by 
the  plaintiff,  and  that  he  thereupon  took  the 
plaintiff  into  custody  in  order  to  convey  him 
before  the  city  recorder.  To  this  plea  the 
plaintiff  has  demurred. 

Upon  the  facts  of  the  declaration  that  are 
uncontradicted  and  those  of  the  plea  that 
are  admitted  the  question  presented  by  this 
demurrer  Is  whether  a  conductor  of  a  street 
car  may  lawfully  be  arrested  without  a  war- 
rant for  the  ejectment  of  a  passenger,  who 
was  In  fact  a  policeman,  for  refusal  to  pay 
his  fare. 

We  think  not. 

Assuming  that  the  defendant,  by  force  of 
certain  city  ordinances  under  which  the 
street  railway  company  had  constructed  its 
line,  was  entitled  to  free  transportation,  and 
that  he  has  an  action  against  such  company 
based  upon  the  breach  of  such  contract  or 
duty,  whichever  It  may  be,  that  drcum- 
stance  did  not  render  his  ejectment  for  re- 
fusal to  pay  a  fare  an  unlawful  act  of  the 
conductor.  • 

Controversies  of  tms  nature  are  not  to  he 
settled  In  a  wrangle  between  a  passenger 
and  the  conductor  over  the  payment  of  a 
fare,  nor  is  the.  latter  the  agent  selected  by 
the  company  to  determine  Its  legal  rights 
and  duties,  or  to  represent  it  in  controver- 
sies In  which  they  come  In  question.  The 
matter  is  set  entirely  at  rest  by  the  decision 
of  the  Court  of  Errors  and  Appeals  in  the 
case  of  Shelton  v.  Brie  Railroad  Co.,  73  N. 
J.  Law,  558,  66  Atl.  403,  9  L.  R.  A.  (N.  S.) 
727,  118  Am.  St  Rep.  704.  9  Ann.  Cas.  883, 
where,  speaking  of  the  agency  of  the  con- 
ductor in  this  respect.  It  was  said:  "It  Is 
all  comprised  in  his  duty  to  collect  a  fare 
from  every  passenger  or  to  eject  him  from 
the  train."  As  between  the  plaintiff  and  the 
defendant,  the  plaintiff  was  in  the  right  in 
ejecting  the  defendant,  and  the  defendant, 
for  anything  set  up  In  his  plea,  was  In  the 
wrong  tn  arresting  the  plaintiff.  We  do  not 
dwell  upon  the  fact  that  the  defendant  was 
not  In  uniform,  or  did  not  tell  the  conduc- 
tor that  he  was  a  policeman,  or  that  he  was 
on  duty,  deeming  these  circumstances  to  be 


unimportant.  In  view  of  the  broad  rule  as  to 
the  carriage  of  passengers  laid  down  by  the 
case  dted.  The  right  of  a  policeman  to  ar- 
rest without  warrant  for  a  breach  of  the 
peace  committed  In  his  presence  has,  of 
course,  no  rational  application  to  a  case 
where  the  policeman  himself  provoked  the 
breach  and  was  in  the  wrong,  and  the  man 
be  arrested  was  in  the  right 

Judgment  on  demurrer  Is  given  for  the 
plaintiff. 


GOLDSTBIN-FINEBERG  CO.  v.  STATE 
BOARD  OF  ASSESSORS  et  al. 

(Supreme  Court  of  New  Jersey.    June  26, 
1912.) 

(Byllalu*  by  the  Court.) 
Taxation  (|  376*)  —  Cobpobate  Stock  — 

Liability  to  Tax— "Outstanding." 

Stock  once  issued  is  and  remains  outstand- 
ine,  within  the  purview  of  the  franchise  tax 
act  (4  Comp.  St.  1910,  p.  5295,  $  519),  al- 
though owned  by  the  corporation  issuing  the 
same,  until  retired  and  canceled  as  provided 
by  statute  for  the  reduction  of  capital  stock. 

[Eid.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {!  625,  629-631 ;  Dec.  Dig.  {  378.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  6123.] 

Certiorari  at  the  prosecution  of  Goldsteiii- 
Fineberg  Company  against  the  State  Board 
of  Assessors  and  others  to  review  a  fran- 
chise tax.     Assessment  a£9rmed. 

Argued  February  term,  1912,  before 
TRBNCHARD,  J.,  under  the  Statute. 

Flsk  &  Flsk,  of  Jersey  City,  for  prose- 
cutor. Francis  H.  McGee,  of  Trenton,  and 
Edmund  Wilson,  Atty.  Gen.,  for  State  Board 
of  Assessors. 

TRBNCHARD,  J.  The  franchise  tax  act 
(4  Comp.  St  p.  5295,  I  519)  Imposes  on  cer- 
tain domestic  corporations  an  annual  li- 
cense fee  or  franchise  tax  of  one-tenth  of  1 
per  centum  on  all  amounts  of  capital  stock  Is- 
sued and  outstanding  on  January  1st  up  to 
?3,000,000.  The  prosecutor,  one  of  these  cor- 
porations, failed  to  make  a  return  to  the 
state  board  of  assessors  for  the  year  1910  as 
required  by  law,  and  that  board  levied  upon 
the  corporation  a  tax  of  $200  for  that  year 
upon  the  basis  of  $200,000  authorized  capital 
stock.  It  appears  that  prior  to  December  6, 
1909,  2,000  shares  of  its  stock  of  the  par 
value  of  5200,000  were  Issued  and  outstand- 
ing. 

The  prosecutor  claims  that  on  December  6, 
1909,'  such  capital  stock  was  decreased  to 
?50,000,  and  now  contends  that  Its  tax 
should  be  reduced  to  $50.  In  support  of 
that  claim  we  are  referred  to  the  minutes  of 
a  directors'  meeting  held  December  6,  1909, 
showing  a  proposal  In  writing,  dated  that 
day,  signed  by  the  three  holders  of  all  the 
capital  stock  of  the  corporation  (who  were 
also  tlie  directors  thereoO,  setting  forth  that 
"whereas  said  parties  deem  it  advisable  that 
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the  amount  of  capital  atock  of  said  -compa- 
Dy  outstanding  sbould  be  reduced  to  500 
shares  by  reducing  tbe  amount  beld  by  each 
of  said  parties  to  one-quarter  of  that  now 
held  by  them,"  and,-  therefore,  that  such 
stockholders  offered  to  "give  and  assign" 
1,500  of  such  shares  to  the  company.  The 
minutes  further  show  that  at  such  meeting 
the  directors,  by  resolution,  accepted  such 
offer  for  the  company;  the  resolution,  how- 
ever, providing  "that  the  said  shares  of 
'stock  shall  be  retained  by  this  company  and 
shall  not  be  retired."  It  further  appears 
that  such  stockholders  thereupon  presented 
their  stock  certificates,  with  assignments  In- 
dorsed thereon,  thus  transferring  their 
shares  fo  the  company,  that  they  were 
marked  "canceled,"  and  new  certificates 
were  then  Issued  to  them  in  proper  propor- 
tion, so  that  In  tbe  aggregate  they  held  600 
shares  instead  of  the  total  authorized  capl- 
tal  stock.  I  am  of  the  opinion  that  the 
proofs  fail  to  show  that  the  capital  stock  of 
the  company  was  decreased  in  such  manner 
as  to  relieve  the  corix)ration  from  the  tax  In 
question.  By  section  49  of  the  corporation 
act  (2  Comp.  St  p.  1630)  a  corporation  may 
issue  stock  to  the  amount  of  the  value  of 
property  purchased,  and  this  the  company 
appears  to  have  done. 

The  depositions  show  that  substantially 
the  entire  amount  of  the  capital  stock  In 
question  was  issued  to  these  stockholders  In 
payment  for  property  purchased  at  the  time 
of  the  organization  of  the  company,  but 
when  the  company  was  organized  does  not 
appear.  It  Is  now  claimed  that  the  proper- 
ty purchased  was  inadvertently  overvalued 
by  the  directors,  and  that  their  revised  judg- 
ment as  to  value  resulted  in  the  transaction 
In  question.  Whatever  the  motive  for  the 
action  may  have  been,  there  is  no  proof  that 
tbe  value  originally  placed  upon  the  proper- 
ty was  excessive  at  the  time  it  was  purchas- 
ed and  paid  for  in  stock. 

The  only  question  to  be  considered,  there- 
fore. Is,  What  is  the  effect  of  the  transaction 
as'  exhibited  by  the  minutes?  The  rule  is 
tiuit  stock  once,  Issued  is  and  remains  out- 
standing within  the  purview  of  the  franchise 
tax  act  (4  Comp.  St.  p.  5295,  S  519),  although 
otvned  by  the  corporation  issuing  the  same, 
optil  retired  and  canceled,  as  provided  by 
statute  for  the  reduction  of  capital  stock. 
Knickerbocker  Imp.  Co.  ▼.  Board  of  Asses- 
sots,  74  N.  J.  Law,  583,  65  Ati.  913,  7  L.  R. 
A.  (N.  S.)  885.  Plainly,  the  stock  in  ques- 
tion was  not  retired.  It  was  given  and  as- 
signed to  the  company  upon  the  express  con- 
dition that  it  should  be  retained  by  the  com- 
pany and  should  not  be  retired.  Moreover, 
the  method  provided  by  sections  27,  29,  and 
30  of  the  corporation  act  (2  Comp.  St  p.  1612 
et  seq.)  was  not  followed.  Notably  there 
was  no  written  evidence  of  the  action  taken 
lodged  with  the  Secreary  of  State,  and  pub- 


lished in  a  newspaper,  as  required  by  snob 
sections.  Knickerbocker  Imp.  Co.  ▼.  Board 
of  Assessors,  74  N.  J.  Law,  5S3,  65  Att.  913, 
7  L.  R.  A.  (N.  S.)  885.  See,  also,  Siegman  t. 
Electric  Vehicle  Co.,  72  N,  J.  Eq.  403,  65 
Atl.  910. 

The  assessment  by  the  state  board  of  as- 
sessors was,  therefore,  lawfully  made^  and 
wUl  be  affirmed,  with  costs. 


KBARNS  V.  SIMPSON. 

(Supreme  Court  of  New  Jersey.    June  24, 
1912.) 

(Syllahut  hy  th«  Court.) 

JUBT     (I    '25*)— DlSTBIOT    COUBTB— RiOHT    10 

Jdbt  Tbial. 

Where  a  party  to  an  action  in  the  district 
court  fails  to  demand  a  jury  at  least  one  da; 
prior  to  the  return  day  of  the  summons,  the 
fact  that  the  case  upon  appeal  has  been  re- 
versed does  not  entitle  him  to  demand  a  jury 
apon  the  second  trial,  but  relegates  the  parties 
to  their  former  status  npon  a  trial  de  doto 
before  the  district  court 

[Ed.  Note.— For  other  cases,  see  Joit.  Cent 
Dig.  f{  154-173;    Dec.  Dig.  {  25.*] 

Appeal  from  District  Court  of  Orange. 

Action  by  Patrick  J.  Keams  against  Wil- 
liam H.  Simpson.  Judgment  for  plaintttf, 
and  defendant  appeals.     Affirmed. 

Argued  February  term,  1912,  before  TBES- 
CHARD,  PARKER,  and  MINTURN,  JJ. 

WUlhim  A.  Lord,  for  plaintiff.  Fort  * 
Fort,  of  Newark,  for  defendant. 

MINTURN,  J.  The  defendant  appeals 
from  a  judgment  obtained  against  him  in 
the  Orange  district  court  by  the  plaintiff  for 
the  value  of  certain  earth  filling  and  field 
stone  which  the  plaintiff  delivered  to  de- 
fendant The  defendant  admitted  the  cor- 
rectness of  the  item  for  field  stone,  and  paid 
the  amount  due  therefor  into  court 

E2xception  was  taken  to  certain  trial  er- 
rors, but  the  gist  of  defendant's  argument 
here  was  directed  to  an  attack  upon  the  trial 
court's  refusal  to  grant  a  trial  by  jury.  l'i>- 
on  a  previous  trial  in  the  same  court  tbe 
defendant  had  not  demanded  a  Jury  tri.il. 
but  went  to  trial  before  the  court  without  a 
jury,  and  upon  an  appeal  from  tbe  Judgment 
then  rendered  secured  a  reversal  npon  the 
ground  of  the  admission  of  Illegal  testimonj. 
Prior  to  the  second  trial,  defendant  paid  tbe 
fees  and  demanded  a  jury  trIaL  The  stat- 
ute regulating  proceedings  in  tbe  district 
court  (P.  L.  1898,  p.  656)  is  supplemented  by 
chapter  253  of  the  Laws  of  1905,  wtilch  pro- 
vides, in  substance,  that  nnleaa  either  party 
demand  a  jury  trial  "at  least  one  day  before 
the  return  day  of  the  summons,"  the  court 
shall  try  the  issue,  and  give  judgment  Up- 
on the  first  trial  no  objection  was  eitered 
to  the  court  trying  the  case,  and  no  demand 
was  made  for  a  jury  trial,  and  hence  upon 
the  present  trial  it  was  impossible  for  the 
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defendant  to  comply  wltb  the  provisions  of 
tbe  statute.  He  now  attacks  Its  constitu- 
tionality upon  the  ground  Inter  alia  that  he 
Is  forced  back  after  his  success  upon  the 
former  appeal  to  try  the  case  de  novo  be- 
fore a  court  which  previously  had  rendered 
Judgment  against  him,  and  also  because  it 
is  in  derogation  of  paragrapit  4,  {  7,  art  4, 
of  the  state  Constitution. 

The  first  objection  is  met  by  the  response 
that  as  a  rule  all  reversals,  whether  of  fact 
or  of  law,  result  in  reframing  the  issue  and 
sending  it  in  its  corrected  form  to  the  same 
<»art  for  retrial.  Our  jurisprudence  Is  bas- 
ed upon  that  theory  of  judicial  procedure 
wlilcb  both  experience  and  precedent  have 
sanctioned  as  not  unjust  In  its  operation  or 
illegal  in  principle.  The  constitutionality  of 
tbe  act  In  question  has  been  settled  by  this 
conrt  in  former  adjudications,  and  we  are 
not  at  lit>erty,  therefore,  upon  this  argument, 
even  if  so  minded,  to  question  them.  Pb<B- 
nix  Pottery  Ck).  v.  Perkins,  79  N.  J.  Law,  78, 
74  AU.  258;  Haythom  v.  Van  Keuren,  70 
N.  J.  Law,  101,  74  AU.  502.  The  same  act 
was  under  consideration  by  this  conrt  in 
Home  Coupon  Co.  v.  Goldfarb,  78  N.  J.  Law, 
146,  74  Atl.  143,  and  tlie  judgment  was  sus- 
tained after  a  review  of  tbe  requirement  in 
question.  The  effect  of  the  reversal  of  the 
former  judgment,  therefore,  was  to  relegate 
the  parties  to  their  former  status  upon  a 
trial  de  novo  before  the  district  court,  but 
such  reversal  did  not  confer  any  new  rights 
upon  them. 

The  disposition  of  tUs  objection  leaves 
for  our  consideration  certain  alleged  trial 
errors.  Tbe  plaintift  proved  the  sale  and 
delivery  of  the  dirt,  and  defendant  denied 
the  delivery  in  quantity  as  alleged.  The 
court  found  as  a  fact  that  the  dirt  had  been 
delivered,  and,  there  being  ^mple  evidence 
to  sustain  this  finding,  it  is  well  settled  we 
will  not  review  It.  The  plaintiff  testified 
that  he  saw  the  dirt  delivered,  but  his  tes- 
timony was  in  part  at  least  shaken  upon 
cross-examination,  and  defendant's  counsel 
moved  to  strike  it  all  out  upon  the  ground 
of  hearsay.  Snclt  an  objection  was  too  gen- 
eral, since,  concededly,  it  was  not  all  hear- 
say. Whether  the  plaintiff  saw  the  actual 
delivery  of  the  dirt  is  questionable.  He  tes- 
tified that  he  did,  and  that  he  recorded  it 
every  night  in  his  book,  but  there  is  enough 
in  his  testimony  to  warrant  the  finding  of 
the  court  There  is  nothing  in  the  objection 
that  the  court  admitted  in  evidence  an  agree- 
ment in  writing  without  the  testimony  of 
other  witnesses  than  the  plaintiff  and  bis 
brotber-in-Iaw,  who  plaintiff  testified  saw  de- 
fendant sign  It  There  was  no  evidence  that 
tbe  others  were  attesting, witnesses,  and  in 
any  view  of  tbe  question  the  document  was 
a  mere  statement,  and  plaintiff  sufficiently 
proved  it  by  testifying  that  defendant  signed 
it  in  his  presence. 

Tbe  defendant  also  objected  to  the  court's 


refusal  to  allow  a  witness  to  say  whether 
the  signatures  on  a  cheek  which  was  shown 
to  him,  and  the  signature  on  an  agreement 
which  was  not  shown  to  him  and  which  was 
not  in  evidence  were  identical.  This  was 
clearly  incompetent  and  properly  rejected. 
The  refusal  to  nonsuit  was  proper,  if  for  no 
other  reason  than  that  the  defendant  admit- 
ted the  correctness  of  part  of  the  plaintiff's 
demand;  but  in  any  event  the  question  at 
issue  was  one  of  disputed  fact  which  the 
court  properly  -ruled  should  l>e  determined 
after  hearing  the  entire  case.  The  amend- 
ment of  the  state  of  demand  by  the  conrt  up- 
on the  plaintiff's  motion  was  also  objected 
to,  but  this  was  concededly  a  matter  within 
tbe  discretion  of  the  court  and  it  is  not  per- 
ceived that  tbe  amendment  worked  injury  to 
the  defendant 

The  objection  that  tbe  amount  of  the 
Judgment  cannot  be  computed  from  the  tes- 
timony Is  without  substance.  The  defendant 
paid  what  he  admitted  to  be  due  into  court 
and  the  proper  practice  was  to  include  that 
amount  in  the  Judgment;  the  purpose  of 
paying  money  Into  court  being  to  stay  tbe 
running  of  interest  thereon.  Tbe  objection 
otherwise  extends  to  tbe  weight  of  the  evi- 
dence. It  was  entirely  a  question  of  fact  un- 
der the  testimony  whether  the  payments  al- 
leged by  defendant  to  have  been  made  were 
in  fact  made,  and  tbe  determination  of  the 
trial  court  upon  that  subject  there  being 
sufficient  evidence  to  support  it  cannot  be 
challenged  here. 

Tbe  judgment  will  be  affirmed. 


GAHAN  et  aL  v.  PLANT  et  aL 

(Supreme  Conrt  of  New  Jersey.    June  24, 
1912.) 

(Byllabui  by  the  Court.) 

Vendor  and  Pukchaseb  ($  334*)— Rbicedixs 
of  fcschaseb  —  bxcovest  of  pubchase 
Money  Paid. 

Where  the  partieB  to  a  contract  of  sale 
have  rescinded,  the  vendor  accepting  the  prop- 
erty and  taking  possession  of  it,  tbe  vendee  is 
entitled  to  maintain  an  action  to  recover  tbe 
money  paid  on  account  of  the  sale. 

[E!d.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  969-980;  Dec.  Dig.  f 
834.*] 

Appeal  from  District  Court  of  Teaneck. 

Action  by  Matthew  L.  Galian  and  others 
against  Nellie  Plant  and  others.  From  a 
judgment  for  plaintiffs^  defendants  appeal. 
Affirmed. 

Argued  February  term,  1912,  before  TREN- 
CHARD.  PARKER,   and  MINTURN,   JJ. 

John  B.  Zabriskie,  ot  Hackensack,  for  ap- 
pellants. R.  M.  Hart,  of  Hackensack,  for 
appellees. 

MINTURN,  J.  The  plabitlffs  contracted 
with  the  defendant  while  she  was  feme  sole 
to  purchase  certain  lots  of  land  at  Teaneck, 
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In  Bergen  county,  and  defendants  agreed 
to  erect  thereon  a  dwelling  house,  and  to 
charge  the  plaintiffs  only  the  actual  coat  of 
construction.  After  having  paid  a  number  of 
installments  upon  the  contract,  and  after  the 
dwelling  was  completed,  the  plaintiffs  dis- 
covered that  the  cost  of  construction  as 
charged  by  defendant  was  in  excess  of  the 
actual  cost,  and  brought  suit,  after  rescind- 
ing the  contract  of  purchase,  to  recover  the 
sum  of  $190  paid  on  the  contract  The 
plaintiffs  refused  to  pay  the  excess  of  charge 
beyond  the  cost,  and,  after  some  preliminary 
discussion  and  negotiation,  rescinded  the 
contract  and  abandoned  the  premises.  The 
present  suit  was  instituted  upon  the  theory 
'  of  false  representation  made  by  defendants 
to  the  plaintiffs  through  defendants'  agent 
The  district  court  Judge  rendered  Judgment 
for  the  plaintiffs,  and  found  as  a  fact  that 
one  of  the  considerations  forming  the  basis 
of  the  sale  of  the  lots  was  the  construction 
of  the  house  by  the  defendants,  the  plain- 
tiffs to  be  charged  only  the  actual  price  of 
construction.  The  court  also  found  that 
plaintiffs  subsequently,  in  pursuance  of  no- 
tice to  that  effect,  surrendered  the  premises 
to  defendants,  who  are  now  in  possession 
thereof. 

The  defendants,  in  the  trial  court  present- 
ed several  objections  to  the  legal  recognition 
of  the  plaintiffs'  demand,  but  the  finding  of 
the  trial  court  that  the  promise  of  the  de- 
fendants was  pro  tanto  an  Inducement  for 
the  purchase  of  Oiie  property,  that  the  prom- 
ise was  not  fulfilled,  and  that  finally  the 
plaintiffs  rescinded  the  contract  and  that 
the  defendants  are  now  in  possession  of  the 
premises,  makes  the  consideration  of  the 
legal  propositions  advanced  by  defendants 
irrelevant  to  the  real  question  at  issue  as 
now  formulated.  The  doctrine  of  caveat 
emptor,  which  the  defendants  Invoke,  can 
play  no  part  In  an  Issue  of  this  character, 
where  the  transaction  is  one  not  relating  en- 
tirely to  the  title  or  quality  of  the  real  es- 
tate sold.  Broomis,  Legal  Maxims,  605.  The 
fundamental  theory  of  that  doctrine  is  that 
upon  a  sale  the  buyer  has  presented  to  him 
the  opportunity  and  the  object  to  Inspect; 
but  that,  where  this  opportunity  Is  not  of- 
fered and  the  buyer  is  ex  necessitati  de- 
pendent on  the  Judgment  and  the  honesty 
of  the  seller,  as  be  was  in  this  case,  the 
main  reason  for  the  application  of  the  max- 
im is  wanting.  Mody  v.  Gregson,  L.  B.  4, 
Excb.  49;  Swett  v.  Sbumway,  102  Mass.  365, 
3  Am.  Rep.  471. 

In  the  case  at  bar  the  parties  entered  Into 
an  executory  contract  the  essential  feature 
of  which  was,  as  found  by  the  trial  court 
that  the  house  should  be  delivered  to  the 
vendee  at  a  certain  figure.  This  contract 
the  vendor  failed  to  perform,  and  for  the 
failure  to  perform  the  vendee  rescinded,  and 
the    vendor    accepted    the    property,    retains 


possession  of  it  and  refmes  to  4>By  to  the 
vendees  the  amount  paid  by  them  on  the 
contract  In  reality  the  parties  are  relegat- 
ed to  the  same  position  by  mutual  acquies- 
cence as  where  they  began,  and  t^e  plain- 
tiffs' action  should  have  been  under  this 
status  in  assumpsit  for  money  had  and  re- 
ceived. The  state  of  demand,  though  sound- 
ing in  deceit  for  false  representation,  has  an- 
nexed to  It  the  common  counts,  and  that 
these  will  be  sustained  by  an  Implied  prom- 
ise to  pay  under  the  findings  of  the  trial 
court  from  the  testimony  In  the  case  has 
been  settled  since  the  doctrine  was  enunci- 
ated In  Slades  Case,  4  Coke,  925. 

The  findings  of  fact  by  the  trial  court  as 
alluded  to,  render  unnecessary  and  unprof- 
itable any  extended  discussion  of  the  ques- 
tions of  tender  and  laches  in  the  plalntiib' 
act  of  rescission,  as  contended  for  by  de- 
fendants, and  the  Judgment  below  will  tbera- 
fore  be  afllrmed. 


WICHEBN  T.  UNITEID  STATES  EXPBES3 
CO. 

(Supreme  Court  of  New  Jersey.    June  24 
1912.) 

(Si/llahnt  iy  fke  Court.) 

1.  CAnaiEBs  (J  165*)— Cakbiaqb  or  Good*- 
IttuiTATioN  OF  Liability. 

Where  there  was  do  evidence  offered  by 
defendant  by  which  the  $50  limitation  of  iu 
liability  of  a  common  carrier  contained  in  as 
express  receipt  could  be  said  to  have  been 
called  to  the  shipper's  attention,  and  there  was 
evidence  in  behalf  of  the  plaintiff  tliat  neither 
her  attention  nor  the  attention  of  her  agent 
bad  been  called  to  it  held,  that  the  common-law 
liability  of  the  defendant  as  a  common  carrier 
prevailed,  and  was  not  qualified  by  the  Ifanita- 
tlon  contained  in  the  receipt 

[Ed.  Note.— For  other  cases,  see  Carrlerii 
Cent  Dig.  |f  729,  730;  Dec.  Dig.  {  165.»1 

2.  Evidence  (|  67*)  — Pbesumptions  — Coii- 

TINUANCE    09  VALUE   SHOWN. 

The  value  of  the  trunk  when  delivered  to 
the  initial  carrier  having  been  fixed  by  the 
testimony,  that  value  will  persist  as  the  valne 
of  the  property  when  delivered  to  the  eipresi 
company,  m  the  absence  of  testimony  to  the 
contrary. 

[Ed.  Note. — For  other  cases,  see  Evidence^ 
Cent  Dig.  H  87,  88,  103;  Dec.  Dig.  S  67.*] 

Appeal  from  District  Court  of  Jersey  (3ty. 

Action  by  Amelia  A.  Wlchem  against  the 
United  States  E^xpress  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Afllrmed. 

Argued  February  term,  1912,  before  PAR- 
KER, TRENCHARD,  and  MINTURN,  JJ. 

McDermott  &  Enright  of  Jersey  City,  for 
appellant  Boberaon  &  Demarest  of  Jersey 
City,  for  appellee. 

MINTUBN,  J.  The  Second  district  coort 
of  Jersey  City  gave  Judgment  in  favor  of  the 
plaintiff  upon  the  following  facts:  Tbe 
plaintiff,   about  to  return  to  her  home  in 
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Bayonne,  Irom  a  vacation  at  Halnea  Falls, 
in  the  CatskiU  MouiitalnB,  In  the  state  of 
New  York,  chewed  her  trunk  to  New  York 
City.  The  plaintilTs  flance  received  the 
baggage  check  from  her  and  delivered  it  to 
the  defendant  company,  taking  its  receipt, 
\vbich  Is  the  basis  of  the  suit  It  Is  admit- 
ted that  the  trunk  was  never  delivered. 

(1]  The  defendant  at  the  trial  offered  no 
testimony,  and  admitted  its  liability,  but  re- 
quested the  court  to  limit  the  recovery  to 
the  sum  of  $50,  upon  the  ground  that  snob  a 
limitation  was  contained  in  the  liability 
clause  printed  in  the  usual  form  upon  the 
receipt  accepted  by  the  plaintiff.  The  trial 
court  refused  to  limit  the  liability,  but  upon 
proof  of  the  value  of  the  contents  of  the 
trunk  rendered  a  Judgment  for  the  plaintiff 
for  the  value. 

The  main  Insistence  upon  the  part  of 
the  defendant  is  that  its  liability  was  limit- 
ed by  the  terms  of  the  receipt  The  legal 
effect  of  the  acceptance  of  such  a  receipt 
was  considered  and  determined  in  Hill  v. 
Adams  Express  Co.,  81  Atl.  859,  by  the  Court 
of  Errors  and  Appeals.  It  was  there  laid 
down  that,  when  a  common  carrier  under- 
takes to  transport  merchandise,  the  pre- 
sumption is  that  he  does  it  subject  to  the 
common-law  liability,  that  this  presumption 
remains  untU  it  is  overcome  by  proof  of  a 
special  agreement,  and  that  the  burden  of 
showing  such  an  agreement  rests  upon  the 
carrier.  It  was  also  held  in  that  case  that 
assent  to  such  a  limitation  did  not  arise 
from  the  mere  acceptance  in  silence  by  the 
shipper  of  the  receipt  In  the  case  at  bar 
It  appears  without  contradiction  that  the 
limited  liability  clause  of  the  contract  was 
not  called  to  the  attention  of  the  shipper  or 
her  agent,  who  accepted  it  in  return  for  the 
baggage  check,  and  therefore  the  burden 
placed  upon  the  defendant  by  the  Hill  Case 
was  not  discharged.  Cohen  v.  U.  S.  Express 
Co.,  81  N.  J.  Law,  355,  79  Atl.  1053.  In 
reaching  its  Judgment  upon  this  uncontra- 
dicted testimony,  the  trial  court  must  have 
concluded,  and  we  think  quite  properly,  that 
the  evidence  was  conclusive  that  in  no  man- 
ner was  the  attention  of  the  plalntlfF  or 
her  messenger  who  for  the  purposes  of  this 
case  was  her  agent  (Russell  v.  Erie  R.  R., 
70  N.  J.  Law,  808,  69  Atl.  150,  67  L.  R.  A. 
433.  1  Ann.  Cas.  672)  directed  to  the  limita- 
tion of  liability  contained  in  the  receipt,  and 
that,  as  a  consequence,  the  defendant's  com- 
mon-law liability  for  the  value  of  the  trunk 
was  the  applicable  rule. 

[2]  The  next  ground  of  objection  to  the 
Judgment  is  that  the  plaintiff  failed  to  prove 
the  value  of  the  trunk's  contents  at  the  time 
of  its  delivery  by  the  railroad  company  to 
the  defendant  The  proof  was  uncontradict- 
ed as  to  the  value  of  the  trunk  and  its  con- 
tents at  the  time  of  delivery  to  the  railroad 
company,    and    the    presumption    of    value 


shown  at  the  time  of  delivery  to  the  Initial 
carrier  will  persist  in  the  absence  of  testi- 
mony to  the  contrary  by  the  defendant. 
Hutchinson  on  Car.  761;  6  Cyc.  490,  and 
cases  cited.  The  question  presented  to  this 
court  as  to  the  instruction  of  the  contract 
under  the  New  York  law  is  not  legally  be- 
fore us,  since  it  was  not  presented  in  the 
trial  court  Bierman  v.  Reinhom,  71  N.  J. 
Law,  422,  68  Atl.  1083;  Winfleld  v.  Ludwlg, 
81  N.  J.  Law,  376,  79  Atl.  1036. 

The  final  objection  urged  is  that,  since  the 
plaintlCT  gave  no  detailed  value  of  her  pos- 
sessions in  the  trunk,  the  court  should  hare 
ignored  her  testimony  as  to  general  value. 
It  should  suffice  to  say  in  reply  to  this  that 
it  was  within  the  power  of  the  defendant 
to  elicit  the  desired  Information  by  cross- 
examination,  and  its  failure  to  do  so  cannot 
be  taken  advantage  of  now  to  question  the 
correctness  of  the  estimate  given  by  the 
plaintiff  and  accepted  without  objection  by 
the  trial  court 

The  Judgment  will  be  affirmed. 


GOLDMAN  V.  BEACH  FRONT  REALTY 
CO. 

(Supreme  Court  of  New  Jersey.    June  18, 
1912.) 

1.  Licenses    (8   58*)    —   Priviueqe  to  Use 
Pbopektt— Revocatiow. 

A  license  or  privileee  to  use  real  property 
is  revocable  unless  coupled  with  an  interest 

[Ed.  Note.— For  other  cases,  see  Licenses. 
Cent  Dig.  §{  116-120,  121;   Dec.  Dig.  {  68.* J 

2.  Licenses  (|  63*)— Revocation  of  License 
TO  Use  Real  PROPEBxr— Remedy. 

On  the  revocation  of  a  license  for  the  use 
of  real  property  not  coupled  with  an  interest, 
the  licensee  cannot  recover  in  tort,  but  only 
for  breach  of  contract. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent.  Dig.  {  126;   Dec.  Dig.  i  68.*] 

3.  Basements  (§§3,  20*)— Easement  i.n  Gho- ; 
— Pbivileqe  to  Use  Realty. 

Under  an  instrument  by  which  the  owner 
of  land,  who  operated  thereon  a  merry-go- 
round,  leased  to  plaintiff  the  privilege  to  use  a 
certain  space  at  the  entrance  to  the  merry-go- 
round  for  the  renting  of  rolling  chairs,  to  be 
occupied  only  on  Sundays  and  between  the  time 
the  merry-go-round  closed  in  the  evening  until 
6  o'clock  in  the  morning  on  week  days,  and 
giving  plaintiff  that  privilege  exclusively  at  a 
fixed  monthly  rental,  the  privilege  conferred 
was  an  easement  in  gross,  which  was  not  dis- 
continued by  the  discontinuance  of  the  merry- 
go-round  and  the  transfer  of  the  fee. 

[Ed.  Note.— For  other  oases,  see  Easements, 
Cent.  Dig.  {§  8-12,  72%-74,  80-82;  Deo.  Dis. 
ii  3,  26.*] 

4.  Easements  (J  1*)— Duration. 

Ordinarily  an  easement  is  a  right  in  fee, 
but  it  may  be  for  an  estate  less  than  a  fee  or 
for  a  term  of  years. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent.  Dig.  Si  1,  2,  5-7;   Dec.  Dig.  |  1.*) 

5.  Easements  (S  63*)— Distubbancb— Reme- 
dy— Form  of  Action. 

The  remedy  for  disturbance  of  an  ease- 
ment is  an  action  on  the  case. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent  Dig.  §  130;   Dec.  Dig.  §  63.*] 
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0.  Thiai.   (S  165*)— Action  fob  Damages- 
Motion  FOB  Nonsuit. 

The    amount   recoverable    by   plaintiff   as 

damages   for   disturbance    of   an   easement   in 

gross  is  not  in  question  on  defendant's  motion 

to  nonsuit. 
[Ed.  Note.— For  other  casest  see  Trial,  Cent 

Dig.  §{  373,  874;   Dec.  Dig.  §  ie5.»] 

Appeal  from  District  Conrt  of  Atlantic 
City. 

Action  by  Herman  I.  Goldman  against 
tile  Beacb  Front  Realty  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Argued  February  term,  1912,  before  TBB3N- 
CHARD,  PARKER,  and  MINTURN,  JJ. 

Cbandler  &  Robertson,  of  Atlantic  City, 
for  appellant  Garrison  &  Voorhees,  of  At- 
lantic City,  for  appellee. 

PARKER,  J.  The  action  is  In  tort  and  is 
based  upon  the  forcible  deprivation  by  the 
defendant  of  plaintiff's  privilege  of  using, 
at  certain  hours,  a  portion  of  the  entrance 
of  the  business  property  fronting  on  the 
board  walk  at  Atlantic  City  for  the  purpose 
of  plaintiff's  business  of  renting  rolling 
chairs.  It  appears  tliat  the  corporation, 
linown  as  Young's  Amusement  Company, 
owned  a  piece  of  land  and  building  thereon, 
with  an  entrance  on  the  board  waltc  where 
that  company  operated  what  Is  Icnown  as  a 
merry-go-round.  Under  date  of  June  1,  1911, 
by  Instrument  under  seal,  which  In  Its  gen- 
eral provisions  Is  In  the  form  of  a  lease,  and 
very  probably  was  drawn  on  a  printed 
form  of  lease  or  adapted  therefrom,  the 
Amusement  Company  "did  grant,  demise, 
lease,  and  to  farm  let"  to  the  plaintiff  the 
"privilege"  to  use  a  certain  space  situate  on 
the  t>oard  walk,  etc.,  and  known  as  the  en- 
trance to  the  merry-go-round  of  the  Young's 
Amusement  Company  "for  the  renting  of 
rolling  chairs,  to  be  occupied  only  on  Sun- 
days and  between  the  time  the  merry-go- 
round  shall  be  closed  In  the  evening  until  6 
o'clock  In  the  morning  on  week  days."  Then 
follow  certain  restrictions  as  to  the  way  the 
rolling  chairs  ought  to  be  placed;  the  rent 
Is  named  as  such  and  fixed  at  $15  a  month, 
payable  In  advance  on  the  second  day  of 
each  month.  And  It  was  further  agreed  that 
the  plaintiff  was  to  have  the  exclusive 
privilege  of  renting  the  rolling  chairs  on 
the  premises  of  the  Young's  Amusement 
Company.  Then  follow  a  covenant  to  pay 
rent  and  a  covenant  not  to  assign  the  lease, 
"or  any  part  thereof,"  or  permit  the  use 
thereof  for  any  other  purpose  than  the  rent- 
ing of  rolling  chairs  nor  to  suffer  altera- 
tions to  be  made  therein,  and  for  surrender 
of  the  lease  and  a  covenant  for  quiet  en- 
joyment; in  short,  the  operative  words  of 
the  covenants  a'nd  conditions  are  all  those  of 
an  ordinary  lease.  The  term  was  to  extend 
until  January  2,  1913. 

Plaintiff  seems  to  have  enjoyed  the  right 


or  privilege  conferred  by  this  instrument  so 
long  as  the  Young's  Amusement  Company 
continued  to  operate  the  merry-go-ronnd: 
but  during  the  term  that  company  sold  the 
property  and  agreed  to  remove  the  merry-go- 
round,  and  did  so,  the  grantee  wishing  to 
conduct  another  business  there,  and  said 
grantee  notified  plaintiff  to  vacate,  and  od 
his  refusal  to  do  so  there  were  certain  forci- 
ble acts  which  resulted  In  the  entire  ezdn- 
sion  of  plaintiff  from  the  privileges  there- 
tofore enjoyed  under  the  Instrument  in  ques- 
tion. He  brought  suit  for  damages  in  tort, 
claiming  for  loss  of  profits,  and  was  award- 
ed a  Judgment  of  $171  for  the  period  be- 
tween November  18,  1911,  and  December  4, 
1911. 

The  sole  ground  of  appeal  is  -that  tbe 
court  erred  In  refusing  to  nonsuit  the  plain- 
tiff. Motion  to  nonsuit  was  put  upon  the 
grounds,  first,  that  the  agreement  was  not 
a  lease  In  contemplation  of  law;  second, 
that  the  removal  of  the  merry-go-ronnd  by 
the  grantor  of  the  privilege  operated  as  a 
cancellation  of  the  agreement:  and,  third, 
that  "it  was  not  assignable." 

The  last  ground  Is  vague  and  to  as  mean- 
ingless, because  there  was  no  assignment  of 
the  plaintiff's  privilege,  and.  If  It  is  meant 
that  the  privilege  ceased  with  tbe  convey- 
ance of  the  fee  and  the  change  of  use,  this 
point  Is  covered  by  the  second  ground.  Tbe 
appellant  contends  that  the  agreement  did 
not  constitute  a  lease,  but  that  it  conferred 
only  a  license,  and  that  this  was  revocable. 
It  may  be  conceded  that  It  was  not  a  lease, 
although,  as  already  noted,  It  was  complete- 
ly drawn  In  form  as  such. 

[1,2]  If  it  was  a  license,  it  was  properly 
revocable,  unless  coupled  with  an  Interest 
(18  Cyc.  Law  [2d  Ed.)  U47;  East  Jersey 
Iron  Co.  V.  Wright,  32  N.  J.  Eq.  248);  and 
in  such  case  there  can  be  no  recovery  to 
tort,  but  only  for  breach  of  tbe  contract 
(Wood  V.  Leadbltter,  13  M.  &  W.  838,  16 
E.  R.  C.  49;  Shubert  v.  Amusement  Co.,  83 
Atl.  369,  decided  at  the  present  term  of 
this  court).  The  present  action  being  in  tort, 
these  rules  would  apply  and  would  iMr  t 
recovery  in  this  case. 

[3]  We  are  of  opinion,  however,  that  the 
Instrument  In  questioir  conferred  more  than 
a  license,  and  that  what  was  created  there- 
by was  an  easement  Ordinarily  the  exis- 
tence of  an  easement  is  predicated  upon 
that  of  a  tract  of  land  to  which  it  apper- 
tains as  respects  another  tract  of  land  sub- 
jected thereto,  but  there  Is  a  class  of  ease- 
ments or  of  interests  in  land  akin  thereto 
and  called  for  conveitience  eaaemoits  in 
gross,  and  which  are  well  recognized  In  tbe 
law.  It  is  plain  from  an  examination  of 
the  instrument  under  seal,  constituting  tbe 
contract  between  the  parties,  that  tbe  plain- 
tiff was  invested  with  the  right  (called  a 
privilege)   to  go  upon  a  certain  portion  of 
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the  land  afterwards  conveyed  to  the  defend- 
ant at  certain  periods  of  the  24  hours  con- 
stituting a  day  and  on  all  of  Sunday,  and 
there  conduct  a  certain  specified  business, 
such  privilege  to  last  for  a  definite  term  of 
about  19  months. 

[4]  Ordinarily  an  easement  is  a  right  In 
fee,  but  not  necessarily  so,  and  that  it  may 
be  for  an  estate  less  than  a  fee,  or  even 
for  a  term  of  years,  is  fully  recognized  by 
the  Court  of  Errors  and  Appeals  in  New- 
hoff.  y.  Mayo,  48  N.  J.  Eq.  at  page  623,  23 
Atl.  at  page  267,  27  Am.  St  Bep.  455,  where 
the  court  said:  "Such  a  right,  while  it  en- 
dures, has  every  characteristic  of  an  ease- 
ment, and  should  be  governed  by  the  roles 
relating  to  such  incorporeal  hereditaments." 
The  present  case  closely  resembles  Wlllough- 
by  y.  Lawrence,  116  111.  11,  4  N.  B.  856,  56 
Am.  Rep.  758,  where  plaintUfs,  in  consider- 
.atlon  of  bnilding  a  fence  around  a  race 
track  under  written  contract,  were  granted 
the  privilege  of  using  the  fence  for  adver- 
tising purposes,  and,  after  the  sale  of  the 
fee,  were  prevented  from  so  doing,  and  it 
was  held  that  they  were  entitled  to  enforce 
their  right  by  injunction. 

[6]  The  remedy  for  disturbance  of  an 
easement  is  an  action  on  the  case  (14  Cyc. 
1216;  Osborne  v.  Butcher,  26  N.  J.  Law, 
:(08),  and  the  state  of  demand,  designated  In 
flirt,  may  be  properly  r^^rded  as  a  declara- 
tion in  case. 

We  cannot  see  that  tBe  discontinuance  of 
-tbe  use  of  the  premises  for  the  purposes  of 
-a  merry-go-round  could  result  In  a  discon- 
tinuance of  the  easement  The  only  thing  on 
the  fftce  of  the  written  instrument  that  is 
uncertain  Is  the  hour  when  the  merry-go- 
round  closes  at  night,  and  the  usual  hour 
.of  closing  could  of  course  be  readily  ascer- 
tained by  oral  proof. 

[I]  Tbe  amount  recoverable  by  plaintiff  as 
damages  for  disturbance  of  the  easement  is, 
of  course,  not  in  question  on  tbe  motion  of 
nonsuit  If  the  plaintiff  were  entitled  to  no 
more  than  nominal  damages  In  the  present 
■case,  a  motion  to  nonsuit  could  not  prevail. 

The  Judgment  should  be  afllrmed. 


BBOOKS  y.  SEA  ISLE  CITT. 

(Supreme  Court  of  New  Jersey.    June  13, 

19U.)t 

1.  munioipai.    cobpobatiohs    (|    911*)    — 
Bonds— Pdbfose  of  Issue. 

Act  March  22,  1904  (P.  L.  p.  86),  author- 
izing cities  to  issue  bonds,  the  proceeds  to  be 
used  to  retire  floating  or  bonded  indebtedness, 
does  not  authorize  tlie  issuance  of  bonds  to 
build  lighting  plants. 

USA.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  Sf  1899,  1901;  Dec. 
Dig.  {  9U.*] 

2.  MUNICIPAI.     COBPOBATIONS      (i     918*)      — 

Bonds— P0PUI.AB  Riefebenduu. 

Where  a  municipal  charter  authorizing  the 
issuance  of  bonds  conferred  the  power  of  ap- 


propriating the  proceeds,  not  upon  the  voters, 
but  upon  the  conncU,  an  ordinance  providing 
for  a  bond  issue  to  macadamize  streets  and 
purchase  fire  hose  is  invalid  where  submitting 
to  popular  referendum  the  issuance  of  bonds 
in  specified  amounts  for  each  purpose;  the 
power  of  the  voters  being  limited  to  passing 
their  Judgment  upon  the  bond  issue  as  a  con- 
crete proposition. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1919-1923;  Dec. 
Dig.  §  918.*] 

3.  municifai.    cobpobations    (|    918*)    — 

Bonds— Obdinance— Validity. 

Under  Act  March  21,  1899  (P.  L.  p.  130) 
I  70,  providing  that  when  bonds  are  issued  for 
a  public  improvement  a  part  of  the  cost  of 
which  may  be  returned  by  a  special  assess- 
ment, such  assessment  should  be  applied  pro 
tanto  to  the  retirement  of  the  bonds  so  issued, 
the  duty  of  imposing  and  collecting  the  assess- 
ment cannot  be  legally  delegated  by  the  refer- 
endum to  the  voters  of  the  city,  and  so  an  or- 
dinance providing  for  the  issuance  of  bonds  for 
tbe  macadamizing  of  streets  is  invalid  where 
submitting  to  popular  referendum  the  amount 
of  the  bonds. 

[Ed.  Note. — For  other  cases,  see  Manicipal 
Corporations,  Cent  Dig.  H  1919-1923;  Dec 
Dig.  {  918.*] 

Original  application  by  George  H.  Broolcs 
for  writ  of  certiorari  against  the  City  of  Sea 
Isle  City  to  review  two  ordinances.  Ordi- 
nances set  aside. 

Argued  February  term,  1911,  before 
SWATZE,  BERGEN,  and  MINTUBN,  JJ. 

Grey  &  Archer,  of  Camden,  for  prosecu- 
tor. James  M.  B.  HUdrdth,  of  (3ape  May 
City,  for  defendant 

PER  CURIAM.  The  writ  of  certiorari 
brings  up  for  review  two  ordinances  of  Sea 
Isle  City;  one  providing  for  a  bond  issue  of 
$20,000  for  the  construction  of  a  lighting 
plant  and  the  other  providing  for  a  bond  is- 
sue for  street  Improvements  and  t&e  pur- 
chase of  a  fire  apparatus.  The  city  is  In- 
corporated under  the  provisions  of  tlie  act 
of  1899,  p.  96,  which  confers  power  upon  it 
to  issue  bonds  not  to  exceed  in  amount  8 
per  centum  of  the  ratables;  the  proceeds  to 
be  used  for  tbe  purposes  prescribed  in  tbe 
act  and  for  other  lawful  purposes,  when 
such  municipal  action  shall  be  approved  by 
a  majority  vote  of  the  voters  of  the  munlc- 
IpaUty. 

Tbe  Improvement  of  streets  is  included  in 
the  powers  thus  conferred,  but  the  construc- 
tion of  a  lighting  plant  is  not  included  there- 
in. Tbe  latter  delegation  of  power  it  is  con- 
tended is  conferred  by  the  act  of  1906  (P.  L. 
p.  711)  upon  all  cities  that  may  adopt  the 
act;  and  on  July  1,  1910,  a  resolution  was 
adopted  by  the  city  council  fixing  August  16, 
1910,  as  the  time  for  voting  on  the  question 
of  the  adoption  or  rejection  of  this  act 
Prior  thereto  and  on  June  13,  1910,  a  resolu- 
tion was  passed  by  the  same  body  submit- 
ting to  the  voters  the  question  of  an  issue 
of  $80,000  of  bonds  to  be  apportioned  as  fol- 
lows:  Sewage  disposal  plant  $35,000;    gas 
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plant,  120,000;  macadamizing  streets,  $20,- 
000;   hose  carriages,  $5,000. 

[1]  The  vote  upon  this  issue  was  directed 
to  be  taken  on  August  16,  1910.  The  vote 
upon  the  two  questions,  viz.,  the  adoption  of 
the  ordinance  and  the  ratification  of  the 
bond  Issue,  seems  to  have  been  taken  upon 
the  same  ballot,  and,  while  the  legal  pro- 
priety of  this  procedure  may  be  questioned,  it 
Is  not  raised  in  the  case.  The  vote  resulted 
in  the  adoption  of  the  act  of  1906.  That  act 
empowers  all  cities  adopting  its  provisions 
to  build  a  lighting  plant  and  to  issue  bonds 
not  to  exceed  1  per  centum  of  the  ratables 
to  cover  the  cost  thereof;  such  issue  of 
bonds  to  be  ordered  by  municipal  ordinance 
without  the  necessity  of  a  i>opular  vote  of 
ratification  to  legalize  it 

But  the  difficulty  in  fact  is  that  the  ordi- 
nance provides  for  a  bond  Issue  of  $20,000, 
of  which  issue  $14,000  is  to  be  raised  under 
the  provisions  of  the  act  of  1906,  and  $6,000 
under  the  provisions  of  the  act  of  1904,  p. 
86,  which  authorizes  cities  to  issue  bonds  to 
the  extent  of  15  per  centum  of  their  rata- 
bles, the  proceeds  "to  be  used  to  retire  any 
floating  or  matured  bonded  Indebtedness." 
This  limitation  it  is  not  contended  compre- 
hends the  object  or  purpose  of  the  ordinance 
under  review,  since  the  conceded  object  as 
expressed  in  that  ordinance  is  the  creation 
of  a  new  indebtedness.  We  think,  therefore, 
that  the  ordinance  No.  46  is  invalid  in  this 
respect  and  must  be  set  aside. 

[2]  The  other  ordinance  (No.  44)  provides 
for  the  macadamizing  of  streets  and  the  pur- 
chase of  fire  house  by  a  bond  issue,  to  be  ap- 
proved by  a  popular  referendum.  The  char- 
ter of  the  city  confers  this  power.  But  the 
difficulty  we  perceive  in  the  case  Is  that  the 
net  confers  the  power  of  appropriating  the 
proceeds  of  the  bond  issue,  not  upon  the 
voters,  but  upon  council.  The  power  of  the 
voters  was  limited  to  passing  their  judgment 
upon  the  bond  issue  as  a  concrete  proposi- 
tion of  the  public  policy  of  a  municipal  ex- 
penditure, and  not  to  the  subdivision  of  the 
proceeds  and  the  application  thereof  to  the 
specific  improvements  contemplated  by  the 
referendum,  as  was  done  in  this  case. 

[8]  Section  70,  P.  L.  1899,  p.  130,  requires 
that  when  bonds  are  issued  for  a  public  im- 
provement, a  part  of  the  cost  of  which  may 
be  returned  to  the  municipality  by  assess- 
ment upon  the  property  specially  benefited, 
the  assessment,  when  collected,  shall  be  ap- 
plied pro  tanto  to  the  retirement  of  the  bonds 
so  issued.  In  this  case  the  duty  of  imposing 
the  assessment  and  the  collection  thereof 
devolved  upon  the  municipality,  and  the  ap- 
I>roprlatlon  of  the  amount  collected  was  a 
duty  which  also  devolved  upon  them  and 
could  not  be  legally  delegated  to  the  legal 
voters  of  the  municipality  by  a  referendum. 

For  this  reason  we  think  this  ordinance 
also  should  be  set  aside. 


McGRATH  V.  MAYOR  AND  COUNCIL  OP 

CITY  OF  BATONNE. 

(Sapreme  Court  of  New  Jersey.    June  26, 
1912.) 

(8i/nahu»  hy  the  Court.) 

1.  Municipal  Cobpobationb  (|  192*)— Offi- 
CEBS— Removal  of  Builoino  Inspectok— 
Necessity  of  Heabino. 

Plaintiff,  an  exempt  fireman  holding  (be 
position  of  assistant  building  inspector,  was 
removed  therefrom  by  resolution  wltbvut 
charges  or  complaint  made  against  him;  Btid, 
that  under  the  provisions  of  P.  L.  1911,  p.  444. 
protecting  exempt  firemen  from  removal  except 
upon  charges  and  complaint  and  an  opportusity 
to  be  heard,  the  resolution  was  illegal. 

[Ed.  Note. — For  other  cases,  see  Monicipal 
Corporations,  Cent.  Dig.  {{  530-532;  Dec.  Dif. 

2.  STATtJTEB    (8    101*)  —  LOOAI.   AND    SpECIAI. 

Acts. 

The  act  protecting  exempt  firemen  from 
removal   except   for  cause,   and   after  chargps 

£  resented  and  an  opportunity  to  be  heard  (P. 
u  1911,  p.  444),  is  constitutional. 
[Ed.   Note.— For   other  cases,   see  Statutes, 
Cent.  Dig.  i  113;  Dec.  Dig.  {  101.»] 

3.  Mdnicipal  Cobpobations  {|  192*)— Om- 
CERS— Removal  of  Building  Inspectob— 
Cebtiobabi  to  Review— '•Office"— "Posi- 
tion." 

The  plaintiff  holding  a  position,  and  not 
an  office,  as  defined  by  law,  certiorari,  and 
not  quo  warranto,  was  the  proper  remedy  t* 
test  the  legality  of  his  removal. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  530-532;  Dec.  Dig. 
§  192.* 

For  other  definitions,  see  Words  and  Pbrnses, 
vol.  6.  pp.  4921-4931;  voL  8,  p.  7736;  vol.  6, 
pp.  5460,  5461.] 

Certiorari  by  Thomas  J.  McGrath  against 
the  Mayor  and  Council  of  the  City  of  Bay- 
onne  to  review  dismissal  of  prosecutor  by 
defendant  Council.  Resolution  of  dismissal 
set  aside. 

Argued  Februaryterm,  1912,  before  TRES- 
CHARD,  PARKER,  and  MINTURN,  JJ. 

Benny  &  Cmden,  of  Bayonne,  for  prosecn- 
tors.  Daniel  J.  Murray,  of  Bayonne,  for  de- 
fendant 

.MIXTUKN,J.  [1]  The  prosecutor,  who  belli 
the  position  of  assistant  building  bisiM^-tor 
in  the  city  of  Bayonne,  was  dismissed  by  the 
board  of  council  without  complaint  or  charg- 
es preferred  against  him.  He  contests  tbe 
dismissal  upon  the  ground  that  since  he  i^ 
an  exempt  fireman,  holding  a  certificate  evi- 
dencing that  fact,  he  could  be  legally  re- 
moved only  for  good  cause  and  after  an  im- 
partial hearing.  In  support  of  this  conten- 
tion we  are  referred  to  P.  L.  1911,  p.  444, 
which,  in  substance,  provides,  inter  alia,  that 
no  person  holding  a  salaried  position  or  of- 
fice in  any  municipality  of  the  state  who  Is 
an  exempt  fireman,  holding  an  exempt  fire- 
man's certificate,  shall  be  removed  from  sui-ti 
position,  "except  for  good  cause  shown  after 
a  fair  and  impartial  hearing,  but  such  ex- 
empt fireman  shall  hold  bis  position  or  office 
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during  good  behavior,  and  shall  not  be  re- 
moved for  political  reasons."  The  prosecu- 
tor is  nn  exempt  fireman,  and  is  In  possession 
-of  the  certificate  of  exemption  required  by 
this  statute.  He  was  appointed  to  the  posi- 
tion of  assistant  building  inspector  by  resoln- 
tion  of  the  council  on  March  1,  1910,  at  a 
salary  of  $1,000  per  annum,  for  the  unex- 
pired term  of  Thomas  Nolan.  He  continued 
to  serve  until  January  1,  1912,  when,  with- 
out notice,  William  Dwyer  was  substituted 
at  the  same  salary  to  fill  the  position. 

The  office  of  building  inspector  was  creat- 
ed by  an  act  of  the  Legislature  passed  In 
1886  (C.  S.  Tol.  1,  p.  623),  and,  under  the 
provisions  of  that  act,  the  mayor  and  council 
provides  by  ordinance  for  the  appointment 
of  a  building  Inspector,  bnt  no  provision  was 
made,  either  In  the  statute  or  In  the  ordi- 
nance, for  the  appointment  of  an  assistant 
building  Inspector,  the  latter  appointment  be- 
ing made  presumably  under  the  general  pow- 
er contained  In  the  charter  of  Bayonne.  P. 
Ll  1873,  p.  466. 

[3]  The  distinction  established  by  this  court 
between  an  office  and  a  position  has  been 
the  subject  of  repeated  adjndications,  and 
we  are  of  the  opinion,  In  the  ll^t  of  these 
adjudications,  and  the  testimony  presented 
by  this  record,  that  the  prosecutor  was  the 
occupant  of  a  position,  and  not  of  an  office. 
Bownes  v.  Meehan,  45  N.  J.  Law,  189 ;  Stew- 
art v^  Freeholders,  61  N.  J.  Law,  U7,  38  Atl. 
842.  Such  being  the  status  of  the  prosecu- 
tor, certiorari,  and  not  quo  warranto,  was 
the  legal  remedy  for  tbe  assertion  of  his 
claim,  and  the  prosecutor,  therefore.  Is  prop- 
erly here  upon  this  writ.  Peterson  v.  Salem, 
63  N.  J.  Law,  57,  42  Atl.  844. 

[2]  The  final  objection  of  moment  is  direct- 
ed to  the  constitutionality  of  the  act  of  1911. 
as  In  contravention  of  article  4,  {  7,  par.  11, 
subd.  7,  of  the  state  Constitution,  Inhibiting 
the  passage  of  local  or  special  laws.  The 
act  is  entitled,  "An  act  regarding  exempt 
firemen  of  volunteer  fire  departments,  volun- 
teer fire  engine,  hook  and  ladder,  hose  or 
supply  companies,  or  salvage  corps,  of  the 
cities,  towns,  townships,  boroughs  and  fire 
districts  of  the  state."  We  consider  the' 
title  of  this  act  sufficiently  indicative  of  the 
legislative  intent  to  grant  to  the  generality 
of  exempt  firemen  the  privilege  accorded  by 
the  act  Tbe  fact  that  the  body  of 'the  act 
requires  such  exempt  firemen  to  hold  an  ex- 
emption certificate  is  a  mere  detail  of  pro- 
cednre,  which  it  Is  presumed  exempt  fire- 
men, or  those  entitled  to  be  so  classed,  can 
readily  comply  with.  This  general  definition 
of  tbe  class  to  which  tbe  provisions  of  the 
act  shall  apply  Is  sufficiently  comprehensive 
under  our  adjudications  to  Include  all  ex- 
empt firemen  who  are  legally  entitled  to  that 
appellation,  and  the  act  thereby  fulfills  the 
constitutional  requirement.  State  ex  rel. 
Walter  v.  Town  of  Union  In  Hudson  County, 


33  N.  J.  Law,  860;  Rader  ▼.  Township  of 
Union,  39  N.  J.  Law,  609;  Smith  v.  WiUetts, 
81  N.  J.  Law,  372,  79  Atl.  1088. 

We  have  examined  tbe  defendant's  remain- 
ing objections  to  this  proceeding,  and  find 
them  without  substance^ 

The  resolution  In  question  will  be  set 
aside,  • 


OOSBIAN  V.  PFISTNER. 

(Court  of  Chancery  of  New  Jersey.     Jane  24, 
1912.) 

1.  VlITDOB  ANn  PUBCHASEB  (|  130*)— MaRKKT- 
ABIX  TnxE. 

Where  the  record  title  to  land  shows  a 
conveyance  by  a  trustee  to  a  third  person,  and 
a  reconveyance  to  the  trustee  individually,  a 
purchaser  will  not  be  compelled  to  take  such 
title. 

[Ed.  Note. — ^Por  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  H  245,  246;  Dec.  Dig.  f 
130.*] 

2.  vennob  and  pubchaser  ({  230*)— bona 
Fide  Pubchaseb— Notice. 

A  purchaser  of  land  has  constructive  notice 
of  what  appears  in  antecedent  title  deeds. 

[E}d.  Note. — ^For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  502-512;  Dec.  Dig.  S 
230.*] 

3.  Vendor  and  Purchaser  (|  130*)— -Sale  of 
Trust  Pbopebtt— Purchase  bt  trustee. 

Where  a  conveyance  of  land  by  a  trustee 
to  a  third  person,  and  a  reconveyance  to  him- 
self individnally,  were  made  only  eight  years 
before  a  suit  for  specific  i)erformance,  the  title 
will,  not  be  held  marketable  under  the  rule 
that  after  the  lapse  of  a  long  period  of  time 
equity  will  presume  that  a  trustee  accounted  to 
tho  beneficiaries  and  that  all  claims  against  him 
were  barred  by  delay. 

[Eld.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §i  245,  246;  Dec.  Dig.  I 
l.'M).*] 

4.  Vbndob  and  Purchaseb  (|  130*)— Market- 
able Title. 

An  outstanding:  tax  title  does  not  render 
the  title  to  land  unmarketable,  where  no  entry 
under  such  tax  title  has  been  made  within  20 
years,  since  it  is  barred  by  the  common-law 
limitation. 

[Ed.  Note. — B>)r  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ||  245,  246;  Dec.  Dig.  § 
130.*] 

5.  Sfeciito  Pbbfobkance  (1 10*)— Sottioibn- 
CT  OP  Title. 

Specific  performance  of  a  contract  for  the 
sale  of  three  lots  will  not  be  decreed  as  against 
the  purchaser,  where  the  title  to  one  of  the 
lots  la  defective. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  H  20-25,  50;   Dec.  Dig.  § 

Bill  for  specific  performance  by  John  W. 
Gosman  against  Henry  Pfistner.  On  final 
hearing.     Decree  for  defendant 

J.  H.  Harrison,  of  Newark,  for  complain- 
ant Spauldlng  Frazer.  of  Newark,  for  de- 
fendant 

HOWELL,  V.  0.  This  is  a  bUl  for  the 
specific  performance  of  an  agreement  to 
convey  real  estate.     The  defendant  objects 


*For  other  casei  see  aame  topic  asd  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  SeriM  ft  Rep'r  Indexes 
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to  the  title  tendered  by  the  complainant  for 
the  reason  that  It  is  not  a  marketable  one, 
and  he  relies  upon  the  title  deeds  for  a  dem- 
onstration and  defense  of  his  position. 
There  are  three  tracts  described  in  the 
agreement,  as  to  one  of  which  there  is  no 
objection;  as  to  the  other  two  the  objections 
are  as  hereinafter  stated.  For  the  sake  of 
convenience  I  will  refer  to  these  two  as 
tracts  "A"  and  "B." 

[1]  The  record  shows  that  prior  to  June  3, 
1876,  one  William  Nelson  held  a  mortgage 
on  tract  A,  which  mortgage  after  his  death 
was  foreclosed.  At  the  foreclosure  sale  the 
land  was  bought  in  by  the  executors  and 
trustees  under  his  will  and  the  title  taken 
from  the  sheriff  to  them  as  such  executors 
and  trustees  on  the  date  last  named.  No 
other  step  occurs  in  the  transaction  until 
August,  1906,  during  which  time  two  of  the 
executors  and  trustees  died,  leaving  Thomas 
Nelson  as  sole  surviving  executor  and  trus- 
tee. On  the  last-named  day  he  in  his  ca- 
pacity of  executor  transferred  the  title  to 
William  H.  Robinson,  who  in  turn  trans- 
ferred it  back  to  Thomas  Nelson  individual- 
ly; both  deeds  being  in  consideration  .of  $1 
and  other  valuable  considerations.  Thomas 
Nelson  subsequently  died  leaving  a  will  by 
which  he  gave  to  his  executors  a  power  of 
sale  of  bis  real  estate,  by  virtue  of  which 
power  they  conveyed  the  premises  in  ques- 
tion to  one  Klimbach,  who  conveyed  to  the 
complainant,  Gosman.  The  question  in  re- 
gard to  this  tract  is  whether  enough  appears 
upon  the  record  to  make  the  title  unmarket- 
able. It  was  held  in  the  leading  case  of 
Smith  V.  Drake,  23  N.  J.  Eq.  302,  that,  if  an 
administrator  or  other  trustee  directly  or 
indirectly  should  purchase  lands  at  a  sale 
made  by  himself  as  such,  the  sale  would  be 
set  aside  on  application  of  the  parties  In- 
terested. In  that  case  an  administrator  sold 
lands  at  public  auction  and  obtained  there- 
for a  fair  price,  but  the  property  was  bid  in 
for  himself  by  one  of  his  friends.  The  sale 
was  set  aside  and  an  accounting  ordered 
upon  the  ground  that  the  administrator  be- 
came a  constructive  trustee  for  the  parties 
in  interest 

[2]  A  purchaser  of  land  is  bound  by  con- 
structive notice  of  what  appears  in  the  an- 
tecedent title  deeds.  Here  is  a  disclosure  by 
these  documents  that  Thomas  Nelson  held 
the  title  to  the  land  in  question  as  trustee 
under  his  father's  will  for  30  years,  and  that 
he  then  procured  the  land  to  be  conveyed 
to  himself.  This  is  notice  to  the  defendant 
of  an  irregiUarity  which  might  afifect  the 
title  to  the  lands.  The  case  of  Tillotson  v. 
Gesner,  33  N.  J.  Eq.  313,  is  almost  on  all 
fours  with  the  case  in  hand.  That  was  a 
case  for  specific  performance  in  which  it  ap- 
peared that  there  was  a  conveyance  of  land 
voluntary  on  its  face  made  by  a  defendant  in 
a  suit  Just  before  a  Judgment  for  a  large  sum 
was  rendered  against  him,  which  would  have 


been  a  lien  on  the  land  if  such  conveyance 
had  not  been  made.    Specific  performance  of 
the   agreement  was  not  enforced   upon   the 
ground   that  there   was   apparent  upon  the 
face  of  the  papers  a  situation  which  might 
subject  the  purchaser  to  litigation  and  make 
the  title  doubtful,  and  that  if  the  tiUe  to 
land  be  doubtful  equity  wiU  not  compel  the 
defendant  to  take  it  and  so  expose  himself 
to  the  hazard  of  litigation.     Upon  tills  the- 
ory courts  of  equity  have  frequently  declin- 
ed to  compel  a  purchaser  to  accept  a  title 
which,   though   questionable,  the   court   be- 
lieved to  be  good.    The  case  cited  was  fol- 
lowed in  this  court  by  Ck>rnell  v.  Andrews. 
35  N.  J.  Eq.  7,  and  affirmed  by  the  Court  of 
Errors  and  Appeals  in  Van  Riper  t.  Wicker- 
sham,  77  N.  J.  Eq.  232,  76  AU.  1020,  30  L.  B. 
A.    (N.    S.)   25,   Ann.    Cas.    1912A,  319,  and 
Doutney  v.   Lambie,   78   N.  J.    Eq.  277,   ~b 
Atl.  746.    The  eCTect  of  the  constructive  no- 
tice is  discussed  in  Smith  v.  Vreeiand,  16  N. 
J.   Eq.  198;    Spielmann  v.  Kllest.  36  N.  J. 
Eq.  199;  Jennings  v.  Dixey,  36  N.  J.  Eq.  490: 
Coudit  V.  Bigalow,  64  N.  J.  Eq.  504.  54  AU. 
160;   Roll  T.  Rea,  60  N.  J.  Law,  264,  12  AU. 
905;    Schwoebel  t  Storrle  76  N.  J.  Eq.  406, 
74  Atl.  969.     I  am  therefore  driven  to  the 
conclusion  that  the  record  title  contains  a 
notice  to  any  purchaser  that  the  title  to  the 
land  in  question  might  become  subject  tfr 
litigation  to  which  he  could  be  made  a  party 
on  the  ground  of  notice. 

[3]  It  was  held  in  Starkey  v.  Fox,  62  ^'.  J. 
Eq.  758,  29  Atl.  211,  and  afterwards  affirmed 
by  the  Court  of  Appeals,  that  a  Court  of 
Equity  would  presume,  after  the  lapse  of  a 
long  period  of  time,  that  the  trustee  had 
accounted  to  the  beneficiaries  and  that  all 
claims  against  him  were  t>arred  by  long  de- 
lay: but  that  case  is  not  authority  for  the 
position  taken  by  tlie  complainant  Iiere.  la 
this  case  It  appears  that  Thomas  Nelsoo 
held  the  title  in  his  fiduciary  capacity  un- 
til 1906,  and  that  his  breach  of  trust,  if 
breach  of  trust  it  was,  began  at  the  time 
when  be  caused  the  land  to  be  conveyed  to 
himself.  This  is  but  eight  years  ago,  and  it 
could  hardly  be  said  tliat  sufficient  time  had 
elapsed  to  bar  claims  under  the  authority  of 
Starkey  v.  Fox,  and  so  that  case  is  differ- 
entiated from  this,  and  still  leaves  the  mat- 
ter in  such  doubt  as  that  the  court  ought 
not  to  fbrce  the  title  on  the  defendant 

[4]  Lot  B  is  in  a  different  class.  There 
the  objection  is  to  a  tax  title  outstanding  hi 
the  name  of  a  third  person.  No  «itry  has 
been  made  under  it  within  20  years  last 
past,  so  that  the  common-law  limitation  has 
run  against  it  The  title  therefore  to  lot  B 
cannot  be  deemed  doubtful.  Beatty  v.  Lew- 
is, 68  Atl.  95. 

[5]  Although  two  of  the  lots  are  unobjec- 
tionable, the  court  cannot  compel  the  de- 
fendant to  accept  them.  He  bargained  for 
the  three  lots  by  one  contract  and  at  an  in- 
clusive price,  and  he  cannot  be  driven  to 
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take  a  part  only;  be  has  tbe  right  to  all  or 
none. 

I  will  advlae  a  decree  In  accordance  with 
these  Ylewa. 


BOARD  OP  TENEMENT  HOUSB  SUPER- 
VISION OF  NEW  JERSEY  v. 
SCIHiECHTER. 

(Sapreme   Court   of   New  Jersey.     Jane   25, 
1912.) 

(Byttabut  iy  the  Court.) 

1.  Statss  (I  216*)— Costs— State  Aokncies. 

In  a  prosecution  for  a  penalty  under  tbe 
Tenement  House  Act  (4  C.  S.  1910,  p.  5321),  the 
board  of  tencuient  tiouse  supervision  created 
by  section  2U3  of  that  act,  being  a  state  agen- 
cy, is  not  liable  for  costs. 

[Ed.  Note.— For  other  cases,  see  States, 
Cent.  Dig.  {  203;   Dec.  Dig.  i  215.*] 

2.  States  ({  215*)— Pbbsons  Liabi.b— Stai- 

UTOBY   PBOTISION. 

In  this  respect  section  242  of  the  Practice 
Act  (3  Comp.  St.  1910,  p.  4126)  appUes  to  dis- 
trict courts  as  provided  by  section  68  of  the 
District  Court  Act  of  1898  (2  Comp.  St  1910, 
p.  1977). 

[Ed.  Note.— For  other  cases,  see  States, 
Cent.  Dig.  {  203;    Dec.  Dig.  S  215.*] 

3.  Appeal  and    Ebbob    ({   374*)- Pboceed- 

INGS    TO    TBAKSFEB    CAUSE— APPEAL    BoND. 

Hence,  in  an  appeal  from  a  judgment  for 
defendant  upon  sucb  prosecution  in  the  district 
court,  the  board  need  not  enter  into  an  appeal 
bond. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  2005-2010;  Dec.  Dig.  S 
374.*] 

4.  Apfbai.  and  Ebbob   (§  567*) — Rboobds— 
State  of  the  Case — Settlement. 

The  extension  of  time  to  agree  upon  or 
settle  state  of  the  case  on  appeal  from  district 
courts  (2  C.  S.  p.  2017,  {  213d)  must  not  nec- 
essarily be  granted  by  the  judge  that  tried  tbe 
ease. 

[Ed.  Note. — For  other,  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  2215-2522;  Dec.  Dig.  < 
667.*] 

5.  Apfbal  and  Ebbob   (|  817*)— Heabino — 
TiiTE   FOB   Heabino  —  Statutoby    Pbovi- 

8ION8. 

If  the  time  be  so  extended  as  to  make  it 
impracticable  to  bring  on  the  appeal  by  due 
notice  at  the  next  term,  tbe  requirement  that 
such  appeal  be  heard  at  the  next  term  after  the 
"determination  or  direction"  of  the  district 
court  is  not  applicable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3198;    Dec  Dig.  i  817.*] 

6.  Penalties   (I  33*)— Actions  fob  Penal- 
ties— SurnciENCY  of  Evidence. 

In  a  prosecution  under  a  penal  statute, 
the  evidence  should  show  a  case  clearly  within 
the  terms  of  the  statute. 

[Ed.  Note. — For  other  cases,  see  Penalties, 
Cent.  Dig.  H  31-34;   Dec.  Dig,  {  33.*] 

7.  Health  (S  38*)— Violations  of  REatJLA- 
TioNS — ^Actions  fob  Penalties. 

The  question  being  whether  the  lowest  in- 
habited floor  of  a  tenement  house  should  count 
as  a  "story,"  and  this  depending  on  whether  it 
was  a  "basement"  more  than  five  feet  above 
the  "grade,"  and  assuming  that  "grade"  is 
synonymous  with  "curb  level"  as  used  in  the 
statute,  but  the  word  "curb  level"  being  sus- 
ceptible of  two  meanings  one  of  which  would 


result  in  the  lowest  floor  being  counted  as  s 
story  and  the  other  would  not,  it  was  incum- 
bent on  the  plaintiff  to  show  facts  which  would 
require  the  application  of  the  former  meaning, 
[E>1.  Note. — For  other  cases,  see  Health, 
Cent  Dig.  {  37;  Dec.  Dig.  S  38.*] 

Appeal  from  District  Court 

Action  by  the  Board  of  Tenement  House 
Supervision  of  New  Jersey  against  Mary  J. 
Schlechter,  From  a  judgment  for  defend- 
ant,  plaintiff   appeals.     Affirmed. 

Argued  February  term,  1912,  before 
TREXCHARD,  PARKER,  and  MINTURN, 
JJ. 

Joslab    Stryker    (Edmund    Wilson,    Atty. 
Gen.,  on  tbe  brief),  for  app^ant    Hugh  B. 
j  Reed,  for  appellee. 

PARKER,  J.  We  take  up  first  tbe  mo- 
tion to  dismiss  tbe  appeal.  This  Is  urged 
on  several  grounds.  Tbe  first  ground  is 
that  no  bond  was  entered  Into  as  required 
by  Act  1902,  p.  565,  as  amended  In  1910  (2 
C.  S.  2016,  pL  213a). 

[1]  But  it  is  plain  that  tbe  appellant  is  a 
state  agency.  4  C.  S.  p.  5354,  §  203.  Con- 
sequently the  usual  rule  as  to  costs  does  not 
apply.     See  SO  N.  J.  Eq.  667,  note. 

[2]  SecUon  242  of  the  Practice  Act  (3  C. 
S.  p.  4126)  ia  no  doubt  applicable  under  sec- 
tion 68  of  the  District  Court  Act  (2  C.  S.  p. 
1977.) 

[3]  As  there  is  no  money  judgment  for  de- 
fendant, there  is  nothing  for  a  bond  to  se- 
cure. 

[4]  The  next  ground  is  that  tbe  Judge  was 
without  jurisdiction  to  settle  tbe  state  of 
tbe  case.  The  judgment  was  rendered  on 
September  8tb  and  normally  the  case  should 
have  been  settled  by  September  23d.  2  C.  S. 
.p.  2017,  pi.  213c.  Under  tbe  power  given 
by  that  section  to  extend  the  time,  Judge 
Day  of  tbe  district  court  of  Morris  county 
as  acting  judge  of  the  court  when  the  case 
was  tried  (2  C.  S.  p.  1959,  |  19)  granted  an 
extension  until  October  20th;  and  on  Octo- 
ber 17th  Judge  MacLear  of  the  trial  court 
granted  a  further  extension  until  November 
24th.  The  case  was  settled  by  Judge  Day 
on  November  17th.  Tbe  point  made  is  that 
the  extension  by  Judge  MacLear  was  invalid, 
as  be  did  not  try  the  case,  but  this  is  not 
essential;  for  it  should  be  remembered  that 
primarily  the  case  is  to  be  settled  by  tbe 
parties  or  their  attorneys,  and  there  Is  no 
reason  why  the  power  to  extend  the  time 
for  them  to  agree  on  a  case.  If  possible, 
should  be  confined  to  tbe  judge  that  tried 
j  tbe  case.  The  extension  of  time  may  prop- 
'  erly  be  granted  by  tbe  judge  conducting  the 
court  for  tbe  time  being,  and  in  grautins;  tlils 
extension  Judge  MacLear  was  manifestly 
attending  to  the  business  of  his  own  court 
The  ultimate  settlement  of  the  case  properly 
devolved  on  the  trial  judge. 

[5]  The  last  ground  Is  that  the  appeal  was 
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not  beard  In  tbls  court  at  the  next  term ' 
after  tbe  Judgment  below,  and  that  more 
than  20  days  intervened  between  such  Judg- 
ment and  the  next  term  of  this  court  2  C. 
S.  2017,  pi.  218d.  This  Is  another  section 
of  the  appeal  act  of  1902  (page  566).  All  the 
sections  of  that  act  should  be  read  togeth- 
er; and  clearly  the  Leg^islature  never  meant 
to  cut  off  appeals  In  cases  where  the  court 
below  by  extensions  of  time,  perhaps  at  re- 
(luest  of  parties,  puts  it  out  of  tbe  power  of 
appellant  to  bring  tbe  appeal  on  for  bear- 
ing according  to  tbe  course  of  practice  in 
tbis  court.  In  the  present  instance,  when 
the  case  was  settled  on  November  17tb,  this 
court  bad  closed  its  regular  session  for  oral 
argument  of  cases  some  days  previously.  In- 
asmuch as  this  apt)eal  is  classified  as  litigat- 
ed common  business,  being  in  the  nature  of 
a  certiorari  (Green  v.  Heritage,  64  N.  J. 
Law,  567,  46  Atl.  634),  it  cannot  be  brought 
on  except  by  giving  10  days'  notice  and  for 
the  beginning  of  a  term.  Rule  76.  The  ap- 
peal act  should  not  be  construed  to  require 
Impossibilities,  and  the  requirement  that  tbe 
appeal  should  be  beard  at  the  next  term  after 
Judgment  is  plainly  Inapplicable  to  cases 
where  tbe  state  of  tbe  case  Is  lawfully  delay- 
ed 80  long  as  to  render  it  impracticable  un- 
der the  law  and  rules  of  court  to  bring  tbe 
appeal  on  for  oral  argument  during  the  ses- 
sion of  tbe  court  at  such  next  term.  '  The 
motion  to  dismiss  the  appeal  will  be  denied; 
and  tbis  brings  us  to  tbe  merits. 

[7]  The  action  was  brought  to  recover  a 
penalty  for  violation  of  the  Tenement  House 
Act  (4  C.  S.  5321,  6351,  S  190)  against  appel- 
lee as  owner  in  falling  to  provide  the  bouse 
■owned  by  her  and  described  In  the  proceed- 
ings with  fire  escapes  as  required  by  the  act 
The  requirement  In  question  is  In  section 
SS,  which  reads  in  part  as  follows:  "Every 
now  existing  nonflreproof  tenement  bouse, 
more  than  three  stories  high,  unless  provided 
with  outside  fireproof  stairways  directly  ac- 
cessible to  each  apartment  shall  have  fire  es- 
capes located  and  constructed  as  hereafter 
described.  •  ♦  • "  The  building  In  ques- 
tion bad  no  fire  escapes  or  outside  fireproof 
stairways,  and  the  decision  turned  upon  the 
question  whether  it  was  more  than  three 
stories  high.  If  the  basement  should  be 
counted  under  tbe  statutory  scheme  as  a 
story,  the  Judgment  was  erroneous;  If  not, 
it  was  correct.  Tbis  leads  to  an  examina- 
tion of  some  definitions  contained  in  tbe  stat- 
ute itself.  The  word  "story"  is  not  defined. 
By  section  9  a  "basement"  Is  a  story  partly, 
but  not  more  than  one-half,  below  the  level 
-of  the  grade,  and  for  the'  purposes  of  this 
«ct  shall  be  counted  as  a  story  "if  more  than 
five  feet  above  tbe  grade,  unless  otherwise 


specifically  stated."  By  section  10  "^  cellar 
is  a  story  more  than  one-half  below  the  level 
of  the  ourh  and  for  the  purposes  of  this  aci 
shall  not  be  counted  as  a  story  unless  other- 
wise specifically  stated."  (Italics  mine).  Par- 
agraph 17  provides  that  "tbe  word  'curti' 
for  the  measurement  of  heights  shall  be  taken 
to  mean  tbe  level  of  the  establiabed  cnH> 
line  where  the  same  exists,  taken  at  tbe 
center  of  the  street  frontage;  where  the 
walls  of  a  building  do  not  adjoin  the  street 
or  building  line,  then  the  average  level  of 
the  ground  on  which  the  building  stand; 
may  be  taken  as  tbe  curb,  at  the  direction 
of  the  board."  There  is  no  definition  of  tb-: 
word  "grade"  in  the  statute.  Bearing  these 
particulars  in  mind,  we  proceed  to  applf 
them  to  the  findings  of  fact 

Tbe  building  was  known  as  No.  17  Breint- 
nall  place.  It  does  not  appear  whether  or 
not  It  adjoined  the  street  or  building  Use. 
"nor  that  tbe  board,  if  it  did  not,  made  tns 
direction  that  tbe  average  level  of  tbe  ground 
be  taken  as  tbe  curb."  It  does  appear  ttuit 
the  "basement"  was  inhabited,  that  its  floor 
was  on  a  level  with  the  curb  In  Brelntnal! 
place,  and  that  the  ceiling  was  5  feet  3  Indi- 
es above  such  level,  and  that  the  natural 
surface  of  the  lot  was  three  feet  higher  than 
such  curb,  and  consequently  three  feet  of 
the  "basement"  was  below  such  natural  sur- 
face, which  should  properly  be  regarded  as 
synonymous  with  the  "average  level  of  the 
ground  on  which  the  building  stands"  In  the 
language  of  the  statute.  If  this  low-celled 
basement,  only  5%  feet  high,  was  a  "cellar," 
It  would  not  count  as  a  story.  It  was  a 
"cellar"  if  more  than  one-half  below  the 
level  of  the  "curb."  If  It  was  a  "basement." 
it  did  not  count  as  a  story  if  not  over  5  feet 
above  tbe  "grade."  Counsel  for  appellant 
maintain  that  "grade"  as  used  in  the  stat- 
j  ute  is  synonymous  with  "curb,"  and  that 
;  tbe  curb  in  Brelntnall  place  is  the  datum  of 
elevation.  Granting  for  tbe  sake  of  argu- 
ment tbe  first  proposition,  we  cannot  accede 
to  tbe  second. 

[I]  Tbe  action  being  for  a  penalty,  plain- 
tiff must  show  a  case  strictly  within  tbe 
statute.     30  Cyc.   1358;    Allaire  v.    Howell 
Works  Co.,  14  N.  J.  Law,  21.    It  was  Incnm- 
bent  on  the  plaintiff  below  to  show  whether 
or  not  the  walls  of  tbe  bouse  in  question  ad- 
joined the  street  or  building  Une,  and,  if 
not,  whether  there  had  been  any  direction 
of  tbe  board  fixing  the  "curb"  as  tbe  aver- 
l  age  level  of  the  ground. 
I     The  proof  not  being  sufllcient  to  Justify  t 
I  finding  that  the  "basement"  was  more  than 
I  five  feet  above  the  grade,  or  that  it  was  not 
I  a  "cellar,"  tbe  Judgment  for  defendant  wa? 
I  proper,  and  should  be  affirmed. 


Digitized  by  LjOOQ IC 


m.J4 


BOSKKST£IN  y.  BUBB 


'785 


BOSENSTEIN  t.  BUBB. 

(Coort  of  Chancery  of  New  Jersey.    Jnne  14, 
1912.) 

JuDoifSKT  (I  619*)— Oauses  and  Dsfenses 

AIeboed  and  Conci.'uded. 

A  defendant  in  a  snit  for  specific  perform- 
ance of  a  contract  for  the  sale  of  land,  who 
baa  previoualy  brongbt  an  unsuccessful  suit  to 
cancel  the  contract  on  the  ground  that  it  was 
invalid  for  fraud,  and  because  executed  on 
Sunday,  is  estopped  by  the  decree  ibolding  the 
contract  valid  from  defending  the  suit  for  spe- 
-cific  performance  on  the  ground  that  the  con- 
tract was  invalid  on  other  grounds  than  those 
specified  in  the  first  suit. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  |  1132;    Dec.  Dig.  f  619.*] 

BUI  for  specific  performance  by  William 
Bosensteln  against  Horace  B.  Burr.  On  final 
bearing  on  bill,  answer,  replication,  and 
proofs.    Judgment  for  complainant. 

Thomas  P.  Fay,  of  Long  Brand),  for  com- 
plainant W.  M.  Seofert,  of  Euglewood,  and 
C.  J.  Parker,  of  Manasquan,  for  defendant. 

HOWELL,  V.  C.  On  July  22,  1907,  the  de- 
fendant. Burr,  was  the  owner  of  a  tract  of 
land  at  Oceanport  which  the  complainant 
desired  to  purchase.  The  complainant  sent 
Xlvlson,  his  agent,  to  Burr,  the  defendant, 
to  negotiate  for  the  purchase.  Nivlson  gave 
Burr  a  check  for  $200,  and  took  from  him  an 
agreement  of  whlcb  the  following  is  a  copy : 
"Received  from  Mr.  William  Bosensteln  a 
cbeck  for  $200.00  on  purchase  price  of  my 
farm  at  Oceanport  and  a  cbeck  is  to  be  for- 
warded to  me  on  Tuesday  for  $300,  or  more, 
making  in  all  five  hundred  dollars,  balance 
of  $3,000  to  be  paid  on  or  before  October  the 
Ist,  1907.  $3,000  to  remain  on  bond  and 
mortgage  with  privilege  to  pay  off  at  any 
time  at  5  per  cent,  and  I  to  pay  the  taxes 
and  Insurance,  purchase  price  six  thousand 
and  five  hundred  dollars,  everything  on  the 
place  to  go  in  purchase  price.  B^xcept  fur- 
niture all  tools,  horse,  cow,  cliickens,  wagons 
and  farming  utensils  if  said  William  Rosen- 
stein  fails  to  pay  the  three  thousand  in,  on 
or  b^ore  October  the  first,  1907,  be  forfeit 
said  five  hundred  be  paid  and  gives  up  pos- 
session. Money  possession  to  be  given  July 
25,  1907.  H.  B.  Burr.  Witnessed  by  Henry 
L.  Nivlson.    Dated  July  22,  1907." 

Tbls  Is  claimed  by  the  complainant  to  be 
a  contract  for  the  sale  of  lands,  and  he  files 
his  bill  against  the  defendant  for  the  spe- 
cific performance  thereof. 

On  September  18,  1907,  before  the  time  for 
the  performance  of  the  contract  bad  arriv- 
ed, Burr  filed  a  bUl  in  this  court  which  pray- 
ed for  the  cancellation  of  the  said  Instru- 
ment on  the  ground  (1)  that  It  had  been  ob- 
tained from  him  by  fraud,  and  (2)  that  it 
was  executed  in  Connecticut  on  Sunday,  and 
that  It  was  void  because  violative  of  the 
Connecticut  Sunday  laws.  An  issue  was 
made  which  was  beard  before  this  court  in 


1908.  It  was  held  that  no  fraud  was  shown, 
and  that  there  was  no  evidence  of  violation 
of  the  Connecticut  Sunday  law,  and  the  bill 
was  therefore  dismissed.  Burr  v.  Nivlson,  71 
N.  J.  Eq.  320,  09  Atl.  1094.  An  appeal  was 
taken  from  this  decree  which  was  heard  and 
decided  in  1909.  The  decree  dismissing  the 
bill  was  affirmed.  Burr  v.  Nivlson,  75  N. 
J.  Eq.  241,  72  Atl.  72,  138  Am.  St  Bep.  654. 
20  Ann.  Cas.  35.  This  court  held  that  Nivl- 
son was  the  agent  of  Burr  In  the  transac- 
tion. The  appellate  court  held  that  Nivlson 
was  the  agent  of  Bosensteln.  The  record  of 
the  first  suit  was  made  evidence  In  .this  suit 
by  the  stipulation  of  counsel,  and  it  will 
therefore  be  assumed  throughout  that  Nivl- 
son was  the  agent  of  Bosensteln. 

The  bill  in  the  specific  performance  case 
alleges  the  so-called  agreement  and  a  tender 
of  the  purchase  price,  and  prays  that  the  de- 
fendant may  be  required  to  convey  the  prem- 
ises in  pursuance  of  the  terms  of  the  agree- 
ment. Two  defenses  are  Interposed;  one  is 
that  the  agreement  relied  upon  is  invalid 
for  the  reason  that  its  terms  were  rejected 
by  Burr  before  they  were  or  could  have  been 
accepted  by  Bosensteln,  the  other  is  that 
there  was  a  stipulation  that  the  agreement 
should  not  be  binding  on  Burr  until  it  should 
have  been  made  the  subject-matter  of  a  for- 
mal document  to  be  drawn  by  a  scrivener 
and  formally  executed.  Neither  of  these  de- 
fenses appears  in  the  answer;  they  were  de- 
veloped at  the  hearing.  The  answer  con- 
fines itself  to  a  denial- of  the  due  execution 
of  the  so-called  agreement  and  of  the  ten- 
ders alleged  by  the  bill. 

The  defenses  now  interposed  appear  to  be 
an  afterthought  devised  for  the  purpose  of 
evading  the  prayer  of  the  bill.  When  the 
first  suit  was  brought  to  set  aside  the  so- 
called  agreement  the  facts  on  which  these 
defenses  are  based  existed  and  could  have 
been  used  by  Burr  as  affirmative  weapons  of 
attack.  In  addition  to  bis  allegations  of 
fraud  and  violation  of  law,  he  might  have 
added  the  matters  on  which  be  now  relies; 
they  are  entirely  consistent  with  the  causes 
that  he  did  allege,  and  they  tended  toward 
the  result  for  wldch  he  then  prayed.  It  is 
the  duty  of  one  who  brings  a  suit  to  include 
in  it  every  cause  of  action  which  is  consist- 
ent with  the  general  purpose  of  his  bill  to 
put  all  his  grounds  of  action  in  one  com- 
plaint In  Fourniquet  v.  Perkins,  7  How. 
160,  12  L.  Ed.  650,  it  was  held  that  a  Judg- 
ment in  a  district  court,  being  generally  for 
the  defendant,  mnst  be  supposed  to  cover 
the  whole  case  and  not  to  have  rested  upon 
only  a  branch  of  it,  viz.,  a  release  which  was 
pleaded  by  the  defendant;  and  that,  where 
a  bill  was  filed  in  the  circuit  court  by  the 
same  petitioners  against  the  same  defend- 
ant it  was  correct  for  that  court  to  consid- 
er the  question  as  res  adjudicata.  And  in 
Northern  Pacific  Bailroad  Co.  v.  Slaght,  205 
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U.  S.  122,  27  Sup.  Ct.  442,  61  L.  Ed.  738,  the 
court  said:  "Although  there  may  be  very 
different  claims  for  the  same  thing,  there 
can  be  only  one  right  of  property  In  it; 
therefore,  when  a  cause  of  action  has  result- 
ed In  favor  of  the  defendant,  and  plaintiff 
claims  the  property  in  a  certain  thing,  there 
can  be  no  other  action  maintained  against 
the  same  property  for  the  same  property,  for 
that  would  be  to  renew  the  question  already 
decided,  for  the  single  question  in  litigation 
was  whether  the  property  belonged  to  the 
l)lalntlff  or  not,  and  it  is  of  no  importance 
that  the  plaintiff  failed  to  set  up  all  his 
rights  upon  which  his  cause  of  action  could 
have  been  maintained;  it  Is  sufficient  that 
it  might  have  been  litigated." 

To  the  same  effect  is  U.  S.  r.  Cal.  &  O. 
r>and  Co..  192  U.  S.  365,  24  Sup.  Ct.  26fi, 
48  L.  Ed.  476.  There  a  decree  was  ren- 
dered upon  a  bill  in  equity  brought  under 
an  act  of  Congress  to  have  patents  for  land 
declared  void  and  forfeited  and  to  establish 
the  title  of  the  United  States  to  the  land. 
This  was  held  to  be  a  bar  to  a  subsequent 
bill  brought  against  the  same  defendants  to 
recover  the  same  land',  on  the  ground  that  it 
was  excepted  from  the  original  grant  as  an 
Indian  reservation.  Speaking  of  the  two 
suits,  the  court  said :  "The  best  that  can  be 
said,  apart  from  the  act  Just  quoted,  to  dis- 
tinguish the  two  suits.  Is  that  now  the  Unit- 
ed States  puts  forward  a  new  ground  for  its 
prayer.  Formerly  It  sought  to  avoid  the 
patents  by  way  of  forfeiture.  Now  it  seeks 
the  same  conclusion  by  a  different  means; 
that  ls°  to  say,  by  evidence  that  the  lands 
originally  were  excepted  from  the  grant.  But 
in  this,  as  in  the  former  suit.  It  seeks  to  es- 
tablish its  own  title  to  the  fee."  See,  also, 
Beloit  v.  Morgan,  7  Wall.  619,  19  L.  Ed.  205. 
The  decision  of  the  case,  therefore,  appears 
to  rest  upon  the  principles  which  control 
the  action  of  the  court  in  relation  to  res  .id- 
Judlcata. 

It  was  held  by  the  Supreme  Court  of  the 
United  States  in  the  leading  case  of  Crom- 
well V.  Sac  County,  94  U.  S.  351,  24  L.  Ed. 
195,  that  a  judgment  was  a  finality  as  to 
the  claim  or  demand  In  controversy,  conclud- 
ing parties,  and  those  in  privity  with  them, 
not  only  as  to  every  matter  which  was  offer- 
ed and  received  to  sustain  or  defeat  the 
claim  or  demand,  but  as  to  any  other  ad- 
missible matter  which  might  have  been  of- 
fered for  that  purpose ;  and  it  cites  the  case 
of  a  Judgment  rendered  upon  a  promissory 
note  which  Is  conclusive  as  to  the  validity 
of  the  instrument  and  the  amount  due  up- 
on it,  although  It  might  be  subsequently  al- 
leged that  perfect  defenses  actually  existed 
of  which  no  proof  was  offered,  such  as  for- 
gery, want  of  consideration,  or  payment,  but 
it  was  held  in  the  same  case  that  there  was 
a  difference  between  the  effect  of  the  for- 
mer Judgment  as  a  bar  or  estoppel  against 
the  prosecution  of.  a  aecond  action  upon  the 


same  claim  or  demand  and  Its  effect  as  an 
estoppel  In  another  action  between  the  same 
parties  upon  a  different  claim  or  cause  of 
action.  In  the  first  case  the  Judgment  is  an 
absolute  bar ;  in  the  second  case  it  operates 
as  an  estoppel  only  as  to  those  matters  in 
issue  or  points  controverted  upon  the  deter- 
mination of  which  the  finding  or  verdict 
was  rendered. 

This  casQ  has  been  followed  in  this  state 
(Paterson  v.  Baker,  51  N.  3.  Bq.  49,  26  AtL 
324 ;   Clark  Thread  Co.  v.  William  Clark  Ca, 
55  N.  J.  Eq.  668,  37  Atl.  599;  Mercer  Coun- 
ty Traction   Co.  v.  United   N.   J.   R.   R.  & 
Canal  Co.,  64  N.  J.  Eq.  588,  54  Atl.  819),  and 
may  be  considered  as  settled  law  In  this 
court.     The  converse  of  the  proposition  to 
be  worked  out  in  this  case  was  decided  in 
N.  T.  Life  Insurance  Co.  v.  Bangs,  103  U. 
S.  780,  26  L.  Ed.  608.     There  an  action  at 
law  was  brought  against  the  Life  Insurance 
Company   on   policies   of   life  insurance   Id 
which  the  plaintiff  recovered.    SubBequenUr 
the  company  brought  suit  in  equity  to  set 
aside  the  policies  on  the  ground  of  fraud,  to 
which  the  former  recovery  was  pleaded  as 
a  defense.    The  court  said:    "The  Judgment 
in  the  action  at  law  was  a  bar  to  this  suit 
Its   recovery  concluded  aU  matters   whldi 
might  have  been  urged  as  a  defense  to  the 
policies;   a  fraudulent  purpose  in  procuring 
them    subsequently   carried    into    executioD 
would  have  been  a  good  defense.    It  was  in 
fact  originally  pleaded  and  afterwards  with- 
drawn;  its  withdrawal  did  not  authorize  a 
suit  In  another  form  for  Its  establishment 
against  the  demand  of  the  plaintiff.    Whoi 
an  action  at  law  Is  brought  upon  a  contract, 
the  defendant,  denying  its  obligation  either 
from  payment  or  release  or  any  other  mat- 
ter affecting  its  original  validity  or  subse- 
quent discharge,  must  present  his  defense 
for  consideration.    A  recovery  Is  on  answer 
to  all  future  assertions  of  the  invalidity  of 
the  contract  by  reason  of  any  admissible 
matter  which  might  have  been  offered  to  de- 
feat the  action."    These  principles  apply  di- 
rectly to  the  case  In  hand.     In  the  former 
suit  the  issue  was  whether  the  so-called  con- 
tract was  valid.    Two  grounds  of  Invalidity 
were  asserted;    two  further  grounds  of  In- 
validity existed  but  were  not  all^;ed,  and 
are  now  made  the  basis  of  a  second  attaci: 
upon  the  validity  of  the  contract    It  Is  qnite 
manifest  that  t^e  question  now  raised  was 
raised  and  decided  adversely  to  the  pres- 
ent 'defendant  in  the  former  suit,  and  be 
therefore  cannot  have  the  question  relltlgated 
In  this  proceeding.    He  is  bound  by  the  de- 
cree in  a  former  suit     Besides  the  parties 
ought  not  to  be  given  the  opportunity  to 
split  up  their  causes  of  action  or  thdr  de- 
fenses and  attempt  to  bold  them  in  reserve 
for  purposes  of  attack  or  defense  In  future 
litigation,  for  the  reason  that  it  Is  to  the 
Interest  of  the  state  that  there  should  be  id 
end  to  litigation. 
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Upon  these  considerations  I  am  compelled 
to  reach  the  conclusion  that  the  defendant 
baa  bad  his  day  in  court,  and  must  make  a 
conveyance  In  accordance  with  the  terms  of 
his  contract 

I  will  advise  a  decree  In  accordance  with 
these  TlewB. 


KUNTZ  y,  KUNTZ. 

(Court  «t  Chancery  of  New  Jersey.    June  18, 
1912.) 

1.  Husband  and  Wm  (|  19*)— Neckssabies 
— Counsel  Pees. 

In  a  wife's  suit  for  maintenance,  the  court 
cannot,  after  the  parties  have  become  reconcil- 
ed and  resumed  cohabitation,  order  the  bosband 
to  pay  a  counsel  f^c  to  the  wife's  attorney  on 
the  ttieory  that  the  attorney's  services  were 
necessaries,  wnce  the  husband's  liability  is  only 
for  such  necessaries  as  are  required  to  main- 
tain her  as  his  wife,  and  not  such  as  to  pro- 
vide for  ber  future  condition  as  a  single  woman. 
fKd.  Note. — ^For  other  canes,  see  Husband  and 
Wife,  Cent.  Dig.  {{  121-138;   Dec.  Dig.  i  19.»] 

2.  HiraBANDAND  WiFE   (8    295*)— ACTION  FOB 

Maintenance— Abatement. 

Where,  while  a  bill  for  maintenance  was 
pending,  the  husband  and  wife  were  reconciled 
and  resumed  cohabitation,  the  cause  of  action 
was  thereby  abrogated,  although  the  bill  was 
not  formally  dismissed,  and  neither  party  could 
take  any  action  adverse  to  the  other,  and  hence 
a  motion  by  the  wife's  counsel  for  counsel  fee, 
necessarily  made  in  her  name,  was  not  main- 
tainable. 

[ICd.  Note.— For  other  cases,  see  Husband  and 
WKe,  Cent.  Dig.  {{  1084-1088;    Dec.  Dig.  | 

Bill  for  maintenance  by  Carrie  Kuntz 
against  Jacob  Kuntz.  On  motion  for  coun- 
sel fees.    Motion  denied. 

A.  J.  David,  of  Elizabeth,  for  the  motion. 

HOWELL,  V.  C.  t1]  This  is  a  suit  be- 
tween husband  and  wife;  she  files  her  bill 
for  maintenance  under  the  statute.  Before 
the  suit  had  proceeded  to  hearing,  a  recon-; 
dilation  was  effected  between  the  parties  by 
the  efforts  of  counsel,  and,  as  was  stated  by 
counsel  at  the  argument,  all  offenses  were 
condoned  and  cohabitation  between  them  was 
resumed.  Counsel  for  the  complainant  now 
moves  for  a  counsel  fee  to  be  paid  by  the 
husband.  The  motion  is  undefended,  and 
the  question  is  whether,  nnder  the  circum- 
stances, it  can  be  allowed.  It  was  claimed 
on  the  part  of  the  complainant's  counsel  to 
be  payable  on  the  ground  that  It  comes 
within  the  category  of  necessaries  for  which 
the  husband  is  bound  at  common  law.  There 
may  be  cases  which  hold  this,  but  the  better 
opinion  is  the  other  way. 

The  Supreme  Court  of  Connecticut,  in 
Sbelton  v.  Pendleton,  18  Conn.  423,  held  that 
the  doty  of  providing  necessaries  for  the 
wife  is  strictly  marital  and  is  Imposed  by 
the  common  law  In  reference  only  to  a  state 
of  coverture  and  not  a  divorce.  By  that  law 
a  valid  contract  of  marriage  was  and  is  tn- 


dlssoluble,  and  therefore  by  It  the  bnsband 
could  never  have  been  placed  under  obliga- 
tion to  provide  for  the  expenses  of  its  dis- 
solution. Such  an  event  was  a  legal  impos- 
sibillty.  Necessaries  are  to  be  provided  by 
a  husband  for  his  wife  to  sustain  her  as  his 
wife,  and  not  to  provide  for  her  future  con- 
dition as  a  single  woman  or  perhaps  as  the 
wife  of  another  man.  To  the  same  effect 
are  the  opinions  of  Williams  v.  Monroe,  IS 
B.  Hon.  (Ky.)  614;  Morrison  v.  Holt,  42  N. 
H.  478,  80  Am.  Dec.  120;  Coffin  ▼.  Dunham, 
8  Cush.  (Mass.)  404,  54  Am.  Dec.  769.  It 
win  be  found,  upon  an  examination  of  tlie 
cases,  that  the  courts  which  liave  decided 
otherwise  have  been  constrained  to  do  so  by 
the  terms  of  some  controlling  statute.  It 
has  been  held  in  this  state  that  an  action 
will  not  lie  directly  against  the  husband  for 
services  rendered  by  a  solicitor  to  the  wife 
on  an  application  in  defending  a  divorce  suit, 
and  that  the  solicitor's  only  remedy  is  by 
application  to  the  Court  of  Chancery  for 
an  allowance.  Westcott  v.  Hinckley,  66  N. 
J.  Law,  343,  29  Atl.  154. 

[2]  There  is,  however,  another  reason  why 
this  motion  cannot  prevail,  and  that  is  that 
the  reconciliation  between  the  parties  has 
abrogated  the  cause  of  action,  and  the  suit 
as  a  legal  proceeding  no  longer  exists.  It 
Is  true  that  It  has  not  been  formally  ended 
by  a  dismissal  of  the  bill,  but  it  is  likewise 
true  that  neither  party  can  take  any  adverse 
step  in  the  cause,  for  the  reason  that  no 
cause  of  action  exists.  The  present  motion 
Is  by  the  counsel  for  the  wife,  but  It  Is  made 
In  her  behalf,  because  all  proceedings  of 
this  nature  must  be  In  favor  of  the  wife,  and 
all  costs  and  counsel  fees  which  are  awarded 
In  the  suit  must  be  awarded  to  her,  and  only 
she  can  proceed  In  her  own  name  foe  costs 
and  counsel  fees  or  prosecute  the  husband 
for  disobedience  of  an  order  in  relation  to 
the  same.  To  permit  a  motion  of  this  sort 
to  be  prosecuted  on  behalf  of  the  wife 
against  her  husband,  after  they  have  been 
reconciled  to  each  other  and  have  resumed 
cohabitation  and  are  living  together  in  a 
state  of  amity,  would  be  an  anomaly.  It 
would  be  continuing  the  litigation  after  the 
parties  had  put  an  end  to  It,  and  would  have 
a  tendency  to  break  up  the  reconciliation 
and  cause  a  resumption  of  the  litigation. 

In  Haddon  v.  Haddon,  18  Q.  B.  D.  788,  66 
L.  J.  M.  69,  the  facts  were  that  a  husband 
had  been  summarily  convicted  of  an  aggra- 
vated assault  upon  his  wife.  The  justices 
before  whom  he  was  convicted  made  an  or- 
der under  the  matrimonial  causes  act  that 
the  wife  be  no  longer  bound  to  live  with 
him,  and  that  he  should  pay  her  one  pound 
a  week  for  her  support  After  a  short  sep- 
aration the  husband  and  wife  became  rec- 
onciled and  lived  together  for  a  year,  when' 
they  finally  separated.  It  was  held  that  the 
legal  existence  of  the  support  order  was  put 
an  end  to  by  the  subsequent  reconciliation 
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of  the  parties.  Mr.  Justice  Hawkins  says: 
"In  my  opinion  the  effect  Is  to  put  an  end 
to  the  legal  existence  of  the  order  and  ren- 
der It  no  longer  operative.  The  court  or 
magistrate  has  only  power  to  make  the  or- 
der for  separation  If  satisfied  that  the  fu- 
ture safety  of  the  wife  Is  in  peril,  and,  when 
made,  the  only  effect  of  It  Is  to  relieve  her 
from  any  obligation  to  cohabit,  leaving  her 
at  full  liberty  to  do  as  she  pleases.  If,  be- 
fore acting  upon  the  order,  she  thinks  fit  to 
abandon  it  and  become  reconciled  to  her 
husband,  and  continues  to  cohabit  with  him, 
she  may  do  so,  so  also  after  separation  for  a 
time,  she  may  return  to  cohabitation;  but 
in  either  of  these  events  the  validity  of  the 
order  ceases  just  as  a  decree  for  judicial 
separation  would  under  similar  circumstanc- 
es." This  doctrine  appears  to  have  been  an- 
nounced by  liord  Eldon  In  Bateman  v.  The 
Countess  of  Ross,  1  Dow.  P.  C.  235,  and  also 
in  Nlcol  T.  Nicol,  L.  R.  31  C.  D.  624.  Linton 
v.  Linton,  L.  R.  16  Q.  B.  D.  239,  54  L.  J.  Q.  B. 
629,  Haddon  v.  Haddon,  and  Bateman  v. 
The  Countess  of  Ross,  supra,  were  followed 
in  the  divorce  divl.«don  in  Williams  v.  Wil- 
liams, [1904]  P.  146,  73  L.  J.  P.  31.  These 
authorities  are  so  consonant  with  reason 
that  I  do  not  hesitate  to  adopt  them  and  to 
make  them  the  basis  of  my  decision  of  this 
motion. 

The  wife  by  returning  to  her  husband,  and 
the  resumption  by  them  of  their  wonted  mar- 
ital relations,  has  ended  all  litigation  be- 
tween them,  and  has  rendered  it  impossible 
for  this  court  to  make  any  adverse  order  in 
the  cause  or  perhaps  any  order  whatever  ex- 
cept an  order  dismissing  the  bilL 


G.\TTA  T.  PHILADELPHIA,  B.  &  W.  R.  CO. 

(Superior  Court   of   Delaware.     New   Caatle. 
Nov.  27,  1911.) 

1.  Negligence    (H    121,    122*)  —  Pbesump- 
noNS— Borden  of  Proof. 

Ordinarily,  there  is  no  presumption  of  neg- 
ligence, either  on  the  part  of  the  party  in- 
jured or  on  the  part  of  the  defendant,  from 
the  mere  fact  that  the  injury  occurred,  but  it 
is  essential,  to  create  a  liability,  that  the 
plaintiff  prove  that  the  injury  resulted  from 
defendant's  negligence  and  that  the  negligence 
of  the  person  injured  did  not  enter  into  the 
accident  and  was  not  the  proximate  cause 
thereof. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  217-234,  271;  Dec  Dig.  K  121, 
122.»] 

2.  Negligence  ({  1*)— What  Constitutes. 

"Negligence"  is  the  failure  to  observe,  for 
the  protection  of  the  interests  of  another,  that 
degree  of  care,  prudence,  and  vigilance  which 
the  circumstances  justly  demand,  whereby  such 
other  person  sufTers  injury.  It  is  the  want  of 
such  care  as  a  reasonably  prudent  and  careful 
person  would  exercise  under  similar  circum- 
stances. 

[Ed.  Note. — Por  other  cases,  see  Negligence, 
Cent.  Dig.  f  1;    Dec.  Dig.  §  1.* 

For  other  definitions,  see  Words  and  Phras- 
es, VOL  5,  pp.  4743-4763;    vol.  8,  pp.  7729- 


3.  Nbouoenck    (I    08*)  —  MirniAt,    Negu- 

GENCE. 

Where,  in  an  action  for  injuries,  it  ap- 
pears that  there  has  been  negligence  on  the 
part  of  both  plaintiff  and  defendant,  and  that 
each  was  operative  at  the  time  of  the  injury 
complained  of,  no  recovery  can  be  had,  as  the 
law  will  not  measure  the  proportion  of  blame 
or  negligence  to  be  attributed  to  either  party. 
[Ed.  Note. — For  other  cases,  see  NezUgence, 
Cent  Dig.  i  93;   Dec.  Dig.  {  98.*] 

4.  Railboaus   (S  367*)— Opebahow— Wabh- 

INO. 

A  railroad  company,  switching  cars  in  a 
yard,  is  bound  to  give  warning  of  the  approach 
and  movement  of  its  engines  and  trains  to  all 
persons  who  may  be  put  in  danger  thereby,  and 
the  sufficiency  of  such  warning  depends  on  the 
character  of  the  place  at  the  point  of  danjrer, 
the  position  of  the  persons  endangered,  and 
the  right,  lawfulness,  and  purpose  of  their 
presence. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  if  1257,  1258;  Dec  Dig.  f  367.*] 

6.  Railroads   (|  867*)— Negligence— Oper- 
ation OF  Trains— WARNING. 

Where  a  railroad  company  is  charged  with 
negligence  in  failing  to  give  timely  and  suitable 
warning  of  danger  to  be  avoided  by  the  ap- 
proach of  engines  or  trains  in  the  yard,  the 
warning,  in  point  of  time  and  sufficiency,  hai 
relation  to  and  is  controlled  by  the  peculiar 
conditions  of  the  place,  the  established  and 
recognized  habits  and  cnstoms  of  ita  occupants, 
and  the  peculiar  dangers  to  be  encountered. 

[BM.  Note. — For  other  cases,   see  Railrnadi, 
Cent.  Dig.  §§  1257,  1258;   Dec.  Dig.  |  3«7.»1 

6.  Railroads  (§|  275,  278*)— Operation  of 
Cars— Injuries  to  Workmen— Wakkiso. 

Where  decedent,  a  Pullman  car  employ^, 
was  crushed  between  two  cars  by  the  operati>>D 
of  a  switch  engine  in  a  yard,  and  plaintiff 
claimed  that  defendant  was  negligent  in  failing 
to  give  timely  and  sufficient  warning  of  th>> 
movement  of  the  engine  on  that  track,  plaintiff 
was  entitled  to  recover  if  defendant  was  net- 
ligent  in  faiUng  to  give  such  timely  and  suffi- 
cient warning,  and  by  reason  thereof  deceased, 
without  fault  on  his  part  was  killed  as  he  at- 
tempted to  pass  between  the  cars;  bat  if 
timely  and  sufficient  warning  was  given,  and 
deceased  disregarded  it,  and  was  killed,  or  if, 
at  the  time  deceased  was  about  to  pass  be- 
tween the  cars,  the  bell  of  the  engine  wai 
ringing,  and  he  was  expressly  warned  not  to 
go  between  the  cars,  then  plaintiff  could  not 
recover. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  §{  878-877,  891-900;  Dec  Dig.  H 
275,  278.*] 

7.  Trial  (J  306*)— Confuctino  Evide.'«ci- 

CONSIDERATION. 

Where  evidence  is  conflicting,  the  jaty 
should  reconcile  it,  if  possible;  and,  if  th?y 
cannot,  they  should  give  credit  to  that  which, 
under  all  the  circumstances,  appears  most 
worthy  of  credit,  and  reject  the  balance,  con- 
sidering the  opportunity  and  advantages  of 
each  witness  for  seeing,  observing,  and  know- 
ing the  things  of  which  they  testified,  as  well 
as  their  apparent  fairness  and  intelligence,  and 
any  other  elements  which  might  properly  bear 
on  the  accuracy  of  their  testimony. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  1$  731,  742;   Dec.  Dig.  {  306.*] 

8.  Death  (J  95*)- Damages. 

In  an  action  for  wrongful  death  of  plaui- 
tiff's  husband,  plaintiff's  damages  were  lacb  a 
sum  of  money  as  would  reasonably  compensate 
her  for  any  and  all  damages  that  she  had  sus- 
tained, or  might  thereafter  saatain,  by  reason 
of  decedent's  death,  based  on  the  number  »i 
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years  he  vould  probably  have  lived,  had  be 
not  been  killed,  and  governed  by  "the  propor- 
tion of  his  gross  earnings  or  income  plaintiff 
would  probably  have  received  from  him. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  H  108,  109,  U1-H5,  120:  Dec.  Dig.  I 
»5.*] 

9.  NBW    TBIAI.    (J    6*)  —  GhOUNDB— DlBOBE- 
TION. 

The  granting  of  a  new  trial  is  a  matter  ad- 
dressed to  the  discretion  of  the  court,  and 
will  be  allowed  only  where  injustice  has  been 
done  by  misdirection  of  the  court  to  the  jury, 
by  a  rendition  of  a  verdict  contrary  to  the  law 
and  the  evidence,  by  a  verdict  for  excessive 
damages,  by  mistalne  of  the  jury,  by  reason  of 
newly  discovered  evidence,  because  of  sur- 
prise, by  misconduct  of  the  jurors,  parties,  or 
counsel,  etc- 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {{  9,  10;   Dec.  Dig.  §  6.*] 

10.  New   Tbiai.    (|   117*) —Application — 

FlUNO. 

Under  the  court  rale  that  reasons  for  a 
new  trial  mnst  be  filed  with  the  prothonotary 
witbio  four  days  next  after  the  trial,  an  affida- 
vit for  a  new  trial,  filed  on  the  day  of  the 
hearing  of  the  motion,  several  days  after  the 
expiration  of  the' four-day  period,  was  too  late. 
[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  i§  238-241;   Dec.  Dig.  I  117.*] 

Action  by  Frances  Theresa  Gatta  against 
the  Philadelphia,  Baltimore  &  Washington 
Railroad  Company.    Judgment  for  plaintiff. 

See,  also,  1  Boyce,  293,  76  Atl.  56;  80  Atl. 
617. 

Argued  before  BOYCE  and  BICE,  JJ. 

Anthony  Higglns  and  Horace  G.  Eastbum, 
both  of  Wilmington,  for  plaintiff.  Andrew 
C.   Gray,  of  Wilmington,  for  defendant 

At  the  trial,  after  the  Jury  had  been  sworn 
and  before  proceeding  to  hear  any  testimo- 
ny in  the  case,  counsel  for  the  plaintiff 
stated  to  the  court  that  they  relied  wholly 
upon  the  amended  declaration  heretofore 
filed.  Whereupon  counsel  for  the  plaintiff 
called  the  court's  attention  to  the  fact  that 
the  amended  declaration  was  filed  on  the 
21st  day  of  January,  A.  D.  1910,  more  than 
one  year  after  the  death  of  the  plaintiff's 
husband,  on  the  28th  day  of  June,  A.  D. 
1907,  also  to  the  fact  that  the  defendant  re- 
lied upon  the  pleas  of  not  guilty  and  the 
act  of  limitation  which  latter  provided  "that 
from  and  after  the  passage  of  this  act  no 
action  for  the  recovery  of  damages  upon  a 
claim  for  alleged  personal  injuries  shall  be 
brought  after  the  expiration  of  one  year 
from  the  date  upon  which  it  Is  claimed  that 
sncb  alleged  injuries  were  sustained"  (chap- 
ter 594,  volume  20,  Laws  of  Delaware,  p. 
712),  and  moved  that  the  Jury  be  instruct- 
ed to  return  a  verdict  for  the  defendant  for 
the  reason  that  the  amended  declaration  set 
fortb  a  new  and  different  cause  of  action 
from  tbat  set  forth  in  the  original  declara- 
tion. 

This  action  was  brought  on  the  9th  day 
of  August,  A.  D.  1907,  and  the  original  dec- 
laration which  is  not  now  relied  upon  was 


filed  on  the  8th  day  of  August,  A.  D.  1908. 
The  court  denied  the  motion,  adopting  and 
incorporating  In  its  opinion  the  decision  of 
the  court  In  this  case  upon  a  similar  motion, 
as  reported  in  1  Boyce,  beginning  on  page 
296  and  ending  on  page  306,  76  Atl.  56. 

BOXCB,  J.  (charging  the  Jury).  Gentle- 
men of  the  Jury:  The  court  decline  to  give 
you  binding  Instructions  to  find  for  the  de- 
fendant, and  submit  this  case  to  you  for 
your  determination  under  the  evidence  be- 
fore you  and  the  law  which  we  will  announce 
to  you. 

This  action  was  brought  by  Frances  The- 
resa Gatta,  the  plaintiff,  against  the  Phila- 
delphia, Baltimore  &  Washington  Railroad 
Company,  the  defendant,  to  recover  damages 
for  the  death  of  Charles  Gatta,  her  husband, 
alleged  to  have  been  occasioned  by  the  neg- 
ligence of  the  defendant  company.  The  ma- 
terial allegations  In  the  plaintiff's  amended 
declaration,  containing  five  counts,  and  re- 
lied upon  in  this  case,  are  In  substance  (1) 
that  the  deceased  was  an  entploy6  of  the 
Pullman  Company,  In  this  city;  (2)  that  the 
defendant  company  was  engaged  in  tailing 
cars  to  and  from  the  property  of  the  Pull- 
man Company;  (3)  that  openings  between 
the  cars  on  the  tracks  had  been  made  for 
the  convenience  of  the  Pullman  Company's 
employes  and  thot  the  deceased  was  Injured 
while  passing  between  two  cars  in  the  dis- 
charge of  his  duty  as  an  employ^  of  the 
Pullman  Company  by  reason  of  the  failure  of 
the  defendant  company  to  sufficiently  warn 
him  of  the  movement  of  the  cars;  and  (4) 
that  the  defendant  company  was  guilty  of 
negligence  generally  In  the  movement  of  its 
shifting  engine  at  the  time  of  the  accident. 

The  first  count  In  the  declaration  will 
convey  to  you  the  general  scope  of  the  aver- 
ments therein.  It  reads,  in  part,  as  fol- 
lows: 

"For  that  whereas,  the  plaintiff  is  the  wid- 
ow of  a  certain  Charles  Gatta,  deceased,  and 
that,  heretofore,  to  wit,  at  the  time  of  the 
committing  of  the  grievances  hereinafter 
mentioned,  the  said  Philadelphia,  Baltimore 
&  Washington  Railroad  Company,  the  de- 
fendant above  named,  was  and  still  is  a 
corporation  existing  under  the  laws  of  the 
state  of  Delaware,  operating  a  certain  line 
of  railroad  in  the  city  of  Wilmington,  In 
the  county  of  New  Castle  and  state  of  Dela- 
ware, and  being  such  corporation  so  engaged 
as  aforesaid,  before  and  at  the  time  of  the 
committing  of  the  grievances  hereinafter 
mentioned,  had  and  used  a  siding  from  Its 
said  certain  line  of  railroad  to  the  prop- 
erty of  the  Pullman  Company,  a  corporation 
existing  under  the  laws  of  the  state  of 
Illinois,  doing  business  in  the  said  city  of 
Wilmington,  which  said  siding  of  the  de- 
fendant connected  with  a  certain  siding  or 
sidings  on  the  property  of  the  said  the  Pull- 
man Company  and  was  used  with  the  sidings 
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on  the  property  of  the  Pnllman  Pompany  for 
the  purpose  of  drawing  cars  to  and  from  the 
property  of  the  said  the  Pullman  Company 
to  the  said  certain  line  of  railroad  of  the 
defendant;  that,  heretofore,  to  wit,  on  the 
28th  day  of  June.  A.  D.  1907,  at  the  said 
city  of  Wilmington,  at  New  Castle  county 
aforesaid,  the  said  Charles  Gatta,  the  plain- 
tiff's husband,  was  In  the  service  and  em- 
ployment of  the  said  the  Pullman  Company 
as  a  mechanic  at  their  car  works  located 
on  their  said  property  In  the  said  city  of 
Wilmington,  and  was  at  worli  on  a  car, 
which  was  located  on  what  was  known  as 
*B'  track  on  the  property  of  the  Pullman 
Company,  there  being  another  track  or  sid- 
ing known  as  'A'  track  on  the  property  of 
the  said  the  Pnllman  Company,  between  the 
car  shops  or  buildings  of  the  said  the  Pull- 
man Company  and  the  said  'B'  track,  on 
which  was  then  and  there  standing  the  said 
«at  that  the  said  Charles  Gatta  was  working 
upon;  that  then  and  there  several  cars,  com- 
monly known  as  Pullman  cars  or  coaches, 
were  standing  on  said  'A'  track  in  the  yard 
of  the  said  car  works  of  the  said  the  Pnll- 
man Company;  that  two  of  said  cars  or 
coaches  were  not  coupled  together,  but  were 
several  feet  apart  from  each  other,  leaving 
4D  open  space  of  that  extent  between  said 
two  cars,  through  which  the  employes  of 
the  said  the  Pullman  Company  could  pass 
and  repass  while  In  and  about  their  said 
employment;  that  the  said  defendant  then 
and  there  operating  and  having  control  of 
a  shifting  ehgine  or  locomotive,  negligently, 
carelessly  and  recklessly,  without  ringing 
the  bell  or  blowing  the  whistle  of  the  said 
shifter,  engine  or  locomotive,  and  without 
giving  any  other  warning  to  the  said  Charles 
Gatta,  cans^  the  said  shifting  engine  or  lo- 
comotive of  the  said  defendant  to  push  one 
of  said  two  cars  against  the  other  of  said 
two  cars,  suddenly  and  with  such  violence, 
that  the  said  Charles  Gatta,  who,  then  and 
there  In  the  exercise  of  due  care  and  cau- 
tion on  his  part,  was  In  bis  employment  as 
aforesaid  passing  between  said  two  cars,  was 
caught  between  said  two  cars,  to  wit,  at  New 
Castle  county  aforesaid,  and  thereby  and  by 
means  of,"  etc. 

This  gives  you  the  general  scope  of  the 
plaintiff's  complaint  In  this  case.  It  Is  not 
controverted  that  Charles  Gatta,  the  plain- 
tiff's husband,  was,  on  the  28th  day  of  June, 
A.  D.  1907,  the  day  on  which  the  accident, 
causing  his  death,  occurred,  and  bad  been 
for  a  considerable  time,  employed  by  the 
Pullman  Company;  that  the  Pullman  works 
and  yards  were  then  and  now  are  on  the 
east  side  of  and  adjoining  the  right  of  way 
and  tracks  of  the  defendant  company,  in 
this  dty,  and  were  connected  with  the 
tracks  of  the  defendant  company  by  a  sid- 
ing; that  the  Pullman  Company  has  within 
Its  yards  its  own  private  tracks  on  which 
Its  cars  are  placed  from  time  to  time  for 
repairs  and  other  purposes;  that  these  prl* 


vate  tracks  are  known  as  tracks  "A,"  "B," 
and  "C,"  respectively,  and  that  track  "A"  to 
next  to  the  buildings,  and  Is  paralleled  by 
the  other  two  In  alphabetical  order. 

It  is  admitted  that  the  defendant  company 
owned  the  engine  and  was,  at  the  time  of  the 
accident,  lawfully  engaged  in  shifting  cars  on 
track  "A"  for  the  Pullman  Company,  and 
that  the  deceased  was  caught  between  two 
cars  on  said  track  and  killed. 

The  plaintiff  claims  that,  «n  the  moraing 
of  and  before  the  accident,  the  servants  of 
the  defendant  company  had  been  engaged  In 
shifting  cars  on  track  "C"  in  the  yard  of  the 
Pullman  Company;  and  while  so  oigaged. 
the  deceased  left  the  car  on  track  "B,"  in 
which  he  had  been  working  and  went  into 
what  is  known  as  the  trimming  building  of 
the  Pullman  Company  to  see  his  foreman 
with  reference  to  his  work;  'that  la  going 
to  see  his  foreman,  be  crossed  track  "A"  in 
some  unknown  manner;  and  that  while  the 
deceased  was  in  said  building,  the  shifting 
engine  was  moved  from  track  "C"  to-  the  en- 
trance of  tradk  "A." 

It  Is  not  denied  that  the  engine  was  moved 
from  track  "C"  to  track  "A,"  and  that  before 
the  shifting  on  track  "A"  was  begun,  the  oso- 
al  warning  was  given  by  shouting  aloud 
along  track  "A,"  upon  which  there  were  sev- 
eral cars,  "Look  out  for  cars  on  track  A." 
and  that  the  warning  was  heard  by  all  the 
men  present  and  employed  in  and  about  the 
tracks  and  cars  on  tracks  "A"  and  "B."' 

The  plaintiff  claims  that  this  warning  was 
given  from  two  to  fonr  minutes  before  the 
accident  and  while  the  plaintiff's  husband 
was  with  his  foreman  In  the  said  buUdin;:. 
and  that  after  the  said  warning  had  been 
given  and  had  ceased  from  two  to  four  min- 
utes, the  deceased  came  out  of  the  said  build- 
ing some  eight  or  ten  feet  In  advance  ef  bis 
foreman,  and  that  when  the  latter  appeared 
at  the  door  of  said  building  and  had  taken 
a  step  or  two,  the  deceased.  In  the  exerci.se 
of  due  and  reasonable  caution  and  without 
any  warning  that  the  shifter  was  on  track 
"A,"  and  about  to  move,  went  between  two 
cars  standing  apart  two  and  a  half  (w  three 
feet  on  track  "A,"  and  was  caught  and  receiv- 
ed the  injuries  by  the  movement  of  the  shift- 
er, while  between  the  cars,  from  which  be 
died  very  soon  thereafter.  The  defendant 
claims  that  the  deceased  knew  that  the  shlft- 
ter  was  In  the  yard,  engaged  In  shifting  on 
track  "C"  when  he  left  the  car  In  which  he 
was  working  on  track  "B"  to  go  to  his  fore- 
man in  the  said  trimming  building,  and  that 
when  the  shifter  was  moved  from  track  "C 
out  of  the  yard  of  the  Pullman  Company  to 
track  "A" — the  engine  and  tender  were  stop- 
ped upon  entering  on  track  "A" — with  the 
engine  only  inside  of  the  yard,  and  that  then 
the  servants  of  the  defendant  company,  as 
well  as  servants  of  the  Pullman  CompaD.r. 
gave  the  usual  warning  np  and  down  track 
"A,"  by  crying  aloud  along  the  track  on 
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both  aides,  "Look  out  for  cars  on  trade  A," 
and  tbat  when  the  signal  was  glren  to  tbe 
engineer  to  move  forward  with  the  engine 
on  track  "A,"  and  before  tbe  engine  had 
been  started,  the  bell  was  rung  and  continued 
to  be  rung  after  the  deceased  came  ont  of 
the  building,  and  was  ringing  at  the  time  the 
deceased  went  between  the  cars  and  until  aft- 
er the  accident;  that  the  deceased,  on  coming 
ont  of  the  building  walked  fast,  with  his 
head  downward,  between  tbe  buUdlng  and 
track  "A"  some  fifteen  or  twenty  feet  when 
he  passed  between  the  cars,  and  that  Immedi- 
ately before,  and  at  the  time  he  was  about  to 
go  between  the  cars,  be  was  expressly  warn- 
ed not  to  do  80. 

And  the  defendant  claims  that  the  accident 
from  which  death  resulted  to  the  plaintiff's 
husband  was  not  dne  to  any  negligence  at- 
tributable to  it  or  Its  servants,  but  was  oc- 
casioned by  the  fault  or  negligence  of  the 
deceased  to  exercise  due  and  reasonable  care 
and  caution  after  timely  and  sufficient  warn- 
ing. We  have  now  stated  to  you  substan- 
tially the  contention  of  the  parties.  We  have 
carefnlly  considered  tbe  prayers  of  counsel. 
We  cannot  charge  you  either  in  the  language 
or  to  tbe  extent  we  have  been  requested  to 
by  some  of  tbe  prayers.  Our  charge  to  you 
upon  the  law  which  we  are  about  to  deliver, 
covers  sabstantlally,  we  think,  the  law  ap- 
plicable to  the  facts  of  this  case. 

[1]  This  action  Is  based  upon  negligence. 
Ordinarily,  there  is  no  presumption  of  negli- 
gence, either  on  the  part  of  the  plaintiff,  or 
on  tbe  part  of  the  defendant,  from  tbe  mere 
fact  that  a  person  Is  injured,  that  is.  there  Is 
no  presumption  that  the  Injury  resulted  from 
negllgeuce,  such  as  Is  necessary  to  create  lia- 
bility for  the  Injury. 

To  recover  for  such  Injury,  It  is  necessary 
for  the  plaintiff  to  satisfy  the  jury  by  a 
preponderance  of  the  proof — that  Is,  the 
greater  weight  of  the  evidence,  that  the  neg- 
ligence of  the  defendant  caused  the  injury  in 
the  manner  alleged. 

[2]  Negligence  has  been  defined  as  the  fail- 
ure to  observe  for  the  protection  of  the  in- 
terests of  another,  that  degree  of  care,  pru- 
dence, and  vigilance  which  tbe  circumstances 
justly  demand,  whereby  such  other  person 
suffers  Injury.  It  has  been  termed  the  want 
of  ordinary  care;  that  Is,  the  want  of  such 
care  as  a  reasonably  prudent  and  careful 
man  would  exercise  under  similar  drcum- 
stances. 

[3]  In  an  action  of  this  kind,  if  the  Jury 
should  find  from  the  evidence  that  there  was 
mutual  negligence,  that  Is,  negligence  on  the 
part  both  of  the  plaintiff  and  of  the  defend- 
ant, and  the  negligence  of  each  was  operative 
at  tbe  time  of  the  injury  complained  of,  a 
recovery  cannot  be  had  for  such  injury. 

If  the  negligence  of  tbe  deceased  entered 
Into  the  accident  and  was  the  proximate 
cause  of  the  injuries  which  resulted  In  his 
death,  even  though  the  defendant  was  guilty 
«f  necllgencs,  operating  at  that  Ume^  a  re- 


covery cannot  be  had ;  for  where  there  is 
contributory  negligence  the  law  will  not  at- 
tempt to  measure  the  proportion  of  blame  or 
negligence  to  be  attributed  to  either  party. 
Like  as  the  plaintiff  must  sustain  his  allega- 
tion of  negligence  by  satisfactory  proof  be- 
fore he  can  recover,  so  the  defendant  when 
he  relies  upon  contributory  negligence  on  the 
part  of  the  plaintiff  as  a  defense  must  satisfy 
the  Jury  that  the  contributory  negligence  of 
the  plaintiff  entered  into  and  was  the  proxi- 
mate cause  of  the  Injury  complained  of. 

[4]  The  law  Imposes  upon  a  railroad  com- 
pany the  duty  to  give  warning  of  the  ap- 
proach and  movement  of  its  engines  and 
trains  to  all  persons  who  may  be  put  in  dan- 
ger thereby,  and,  under  the  varied  conditions 
of  their  operation,  requires  generally  that 
such  warning  shall  be  timely  uid  sufficient. 
What  constitutes  a  warning  that  in  time  and 
manner  Is  sufficient  to  enable  others  to  avoid 
danger,  depends  upon  tbe  character  of  the 
place  at  the  point  .of  danger,  the  position  of 
the  persons  endangered  and  the  right,  lawful- 
ness and  purpose  of  their  presence. 

[6]  When  tbe  act  of  negligence  charged 
against  a  defendant  railroad  company  Is  Its 
failure  to  give  timely  and  suitable  warning 
of  the  danger  to  be  avoided,  the  warning  In 
point  of  time  and  sufficiency,  has  relation 
to  and  Is  controlled  by  the  peculiar  condttlons 
of  the  place,  the  established  and  recognized 
habits  and  customs  of  its  occupants  and  the 
particular  dangers  to  be  encountered.  Guttu 
V.  P.,  B.  &  W.  B.  Co.,  1  Boyce,  293,  T6  Atl.  50. 

You  have  before  you  in  evidence  photo- 
graphs of  notices  posted  upon  the  buildings 
In  the  yard  of  the  Pullman  Company.  By 
these  notices  "employes  must  not  work  un- 
der cars  or  on  scaffolds  or  ladders  Inside  of 
cars  or  pass  between  cars  while  cars  are  be- 
ing shifted  in  the  yard."  In  order  for  you 
to  determine  whether  the  warning  given  by 
the  defendant  company  in  this  case  was 
timely  and  sufficient,  you  should  consider  all 
tbe  conditions  surrounding  the  deceased  at 
the  time  of  the  accident  as  they  have  been 
detailed  to  you  by  the  witnesses. 

We  do  not  understand  that  it  is  claimed 
that  there  was  any  danger  in  crossing  tbe 
tracks  and  passing  between  the  cars  on  the 
tracks  when  shifting  of  cars  was  not  going 
on  in  the  yard.  And  it  is  not  denied  that  it 
was  the  custom  of  the  employes  of  the  Poll- 
man  Company  to  both  cross  the  tracks  and 
pass  between  cars  without  any  warning  when 
shifting  was  not  being  done. 

The  danger  In  crossing  the  tracks  or  pass- 
ing between  the  cars  arose  from  the  presence 
of  the  engine  about  to  be  engaged  in  shifting 
the  cars  In  the  yard.  Immediately  before 
and  at  the  time  shifting  was  to  begin  by  tbe 
defendant  company,  on  track  "A,"  or  on  any 
one  of  the  tracks,  for  that  matter,  the  par- 
ticular track  became  a  place  of  danger,  and 
It  became  the  duty  of  the  defendant  company 
to  give  timely  and  sufficient  warning  of  the 
approach  and  movement  of  its  engine  to  pre- 
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vent  Injury  to  employfg  working  In  and 
about  the  ears  or  who  might  be  dangerously 
near  the  track  upon  which  shifting  was  to  be 
done.  With  notice  of  the  presence  of  the 
engine  for  the  purpose  of  shifting  and  after 
timely  and  sufficient  warning  It  became  equal- 
ly the  duty  of  the  servants  of  the  Pullman 
Company,  Including  the  deceased,  to  exercise 
due  and  reasonable  care  to  sivold  being  In- 
jured. 

In  cases  of  this  character,  the  duties  Im- 
posed upon  the  parties,  defendant  and  plain- 
tiff, are  correlative  and  each  is  required  to 
use  such  reasonable  care  as  the  circumstanc- 
es require — the  one  being  required  to  exercise 
such  care  In  order  to  avoid  inflicting  injury, 
and  the  other  to  avoid  being  Injured. 

The  important  questions  for  your  determi- 
nation are :  pid  the  defendant  company  give 
timely  and  sufficient  warning  to  the  deceased 
of  the  approach  and  movement  of  the  shift- 
ing engine  on  track  "A"?  Was  such  warning 
given,  and  did  the  deceased,  notwithstanding, 
disregard  it? 

Yon  have  heard  the  testimony  of  the  wit- 
nesses. The  court  is  not  permitted  to  com- 
ment upon  the  testimony  if  inclined  to.  Tou 
are  the  exclusive  judges  of  the  credibility 
of  the  witnesses  and  of  the  weight  and  value 
of  their  testimony. 

[•]  If  you  are  satisfied  from  a  prepon- 
derance of  the  evidence  that  the  defendant 
company  was  negligent  in  not  giving  timely 
and  sufficient  warning  to  the  deceased  of 
the  approach  and  movement  of  its  shifting 
engine  to  and  on  track  "A,"  and  that  by  rea- 
son of  such  negligence,  he  the  deceased, 
without  fault  on  his  part,  attempted  to  pass 
between  the  cars  and  was  killed,  your  ver- 
dict should  be  for  the  plaintiff.  If,  however, 
you  should  be  satisfied  from  a  preponderant^; 
of  the  evidence  that  the  defendant  company 
gave  timely  and  sufficient  warning  to  the  de- 
ceased of  the  approach  and  movement  of  its 
engine  to  and  on  track  "A,"  and  he,  the 
deceased,  disregarded  such  warning  and  at- 
tempted to  pass  between  the  cars  and  was 
caught  and  killed  by  the  movement  of  the 
engine,  your  verdict  should  be  for  the  de- 
fendant. 

If  you  should  be  satisfied  from  a  prepon- 
derance of  the  evidence  that  at  the  time  the 
deceased  was  about  to  pass  between  the  cars 
the  bell  of  the  engine  was  ringing  and  that 
he  was  expressly  warned  not  to  go  between 
the  cars,  your  verdict  should  be  for  the  de- 
fendant 

The  jury  in  determining  the  value  of  tes- 
timony may  and  often  should  give  greater 
weight  to  positive  than  to  negative  testi- 
mony. But  all  the  testimony  should  be  con- 
sidered by  the  jury  and  given  such  weight 
as  in  their  judgment  it  is  entitled. 

[7]  When  the  testimony  is  conflicting,  the 
jury  should  reconcile  it,  if  they  can ;  if  they 
cannot,  they  should  give  credit  to  the  tes- 
timony of  those  wltnpsses  who.  under  all  the 
drcumatances  appear  to  the  jury  to  l>e  most 


entitled  to  credit,  and  reject  such  testimony 
as  they  may  deem  unworthy  of  credit,  taking 
into  consideration  the  opportunity  and  ad- 
vantages of  each  for  seeing,  observing  and 
knowing  the  things  of  which  they  testified, 
as  well  as  their  apparent  fairness,  intelli- 
gence and  any  other  element  which  may 
fairly  test  the  truthfulness  and  accuracy  of 
each. 

[81  If  you  find  for  the  plaintiff,  it  should 
be  for  such  a  sum  of  money  as  will  rea- 
sonably compensate  her  for  any  and  all  dam- 
ages that  she  has  sustained,  or  may  here- 
after sustain  by  reason  of  the  death  of  her 
said  husband,  basing  yonr  verdict  upon  tie 
number  of  yea:s  the  deceased  would  probably 
have  lived  had  he  not  been  killed,  and  govern- 
ed by  what  portion  of  the  gross  earuinRS 
or  income  the  plaintiff  would  probably  have 
received  from  the  deceased  If  he  had  lived. 
Your  verdict  should  be  for  that  i«rty  in 
whose  favor  you  find  the  preponderance  or 
great  weight  of  the  testimony. 

Verdict,  for  plaintiff. 

Whereupon  counsel  for  defendant  moved 
for  a  new  trial  and  in  arrest  of  Judgment, 
filed  the  following  reasons : 

1.  That  the  verdict  is  contrary  to  the  law 
and  the  evidence. 

2.  That  the  verdict  is  contrary  to  the  evi- 
dence. 

3.  That  the  verdict  Is  contrary  to  the  law. 

4.  That  the  damages  of  |9,000  awarded  by 
the  jury  are  grossly  excessive. 

5.  That  injustice  was  done  to  the  defend- 
ant in  the  statement  of  the  contentions  of 
the  plaintiff  and  defendant  to  the  jury  by 
the  court,  in  that  while  all  the  contentions  of 
the  plaintiff  were  fully  and  plainly  stated  to 
the  jury,  all  the  contentions  of  the  defendant 
were  not  so  stated: 

(a)  While  the  court  stated  to  the  Jury  tlut 
the  defendant  contended  that  vocal  warning 
had  been  given  of  the  movement  of  the  cars 
in  question  in  the  following  or  similar  lan- 
guage: "Look  out  around  the  cars  on  trade 
A" — yet  the  court  did  not  state  to  the  jury 
the  contention  of  the  defendant,  that  socii 
vocal  warning  was  continuous  up  to  the  very 
time  of  the  accident. 

(b)  In  that  the  court  did  not  state  to  the 
jury  that  the  defendant  contended  that  tlie 
plaintifTs  Intestate  could  or  should  have 
seen  the  engine  attached  to  the  cars  on  track 
A  while  going  from  the  shop  door  diagonally 
across  the  platform  to  the  opening  b<>tween 
the  two  cars  at  the  place  of  the  accident,  and 
that  the  defendant  contended  that  the  evi- 
dence showed  that  such  locomotive  was  in 
plain  sight 

6.  That  injustice  was  done  to  the  defad- 
ant  by  the  failure  of  the  court  to  charge  as 
requested  in  the  eighth  prayer  of  the  de- 
fendant, viz. : 

"Where  the  physical  facta  make  It  certain 
that  Gatta  could  have  seen  the  danger  in 
time  to  have  averted  the  injury  to  iUm  if 
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he  had  looked,  he  will  not  be  heard  to  say 
that  he  looked  but  did  not  see,  but  he  will 
be  held  to  have  seen  what  was  obvious,  and 
if  he  did  not  heed  It  his  conduct  will  pre- 
sent the  case  of  a  person  thrusting  himself 
rashly  into  danger,  In  which  case  he  cannot 
make  his  cwn  rashness  and  folly  the  ground 
of  recovery  of  damages  from  another." 

7.  Or  In  such  modification  of  the  langnage 
thereof  as  would  embody  the  proposition  of 
law  therein  contained  without  charghig  upon 
the  facts  in  the  case  before  them. 

8.  That  the  court  erred  In  not  charging 
the  Jury  in  relation  to  the  law  bearing  upon 
the  testimony  produced  in  the  case  by  wit- 
nesses of  both  the  plalntUF  and  the  defend- 
ant, showing  or  tending  to  show  that  If  the 
plaintlil  had  looked  he  could  have  seen  the 
engine  In  time  to  have  prevented  the  acci- 
dent. 

9.  That  the  verdict  rendered  by  the  jury 
is  so  grossly  excessive  as  to  shock  the  con- 
science of  the  court  and  to  clearly  demon- 
strate that  it  was  the  result  of  undue  sym- 
pathy for  the  plaintiff,  or  compassion,  preju- 
dice, partiality  or  caprice  on  the  part  of  the 
jury. 

10.  That  the  verdict  rendered  for  the 
plaintiff  was  so  clearly  against  the  prepon- 
derance of  evidence  as  to  shock  the  con- 
science of  the  court  and  to  clearly  demon- 
strate that  it  was  the  result  of  undue  sympa- 
thy for  the  plaintlfl,  or  compassion,  preju- 
dice, partiality  or  caprice  on  the  part  of  the 
jury. 

At  the  same  time  counsel  for  defendant  fil- 
ed his  reason  in  support  of  the  motion  for 
arrest  of  judgment  theretofore  filed  In  said 
cause;   said  reason  being  as  follows: 

"Because  that  as  appears  on  the  record  of 
this  cause  the  plaintiff  abandoned  the  orig- 
inal declaration  filed  In  said  cause,  and  re- 
lied entirely  upon  an  amended  declaration 
filed  in  said  cause,  and  that  said  amended 
declaration  was  filed  In  said  cause  upwards 
of  one  year  after  the  happening  of  the  acci- 
dent complained  of  in  said  cause,  and  up- 
wards of  one  year  after  the  filing  of  the 
original  declaration  In  said  cause." 

The  following  opinion  was  delivered  by 
the  court  In  denying  the  motion  for  a  new 
trial  and  for  arrest  of  judgment: 

BOTCB,  J.  (delivering  the  opinion  of  the 
court).  We  have  very  carefully  considered 
the  very  able  arguments  of  counsel  both  in 
sui^port  of  and  against  the  motions  for  a 
new  trial  and  in  arrest  of  judgment  in  this 
case.  The  principles  of  law  which  govern  in 
motions  of  this  character  have  been  repeat- 
edly announced  by  this  court,  and  we  do 
not  think  we  should  depart  therefrom. 

[I]  The  granting  of  a  new  trial  Is  a  matter 
addressed  to  the  discretion  of  the  court,  and 
is  exercised  only  where  injustice  has  been 
done  by  tUe  misdirection  of  the  court  to  the 
jury;   by  rendering  of  a  verdict  contrary  to 


the  law  and  the  evidence;  by  a  verdict  for 
excessive  damages;  by  mistake  of  the  jury; 
by  reason  of  after  discovered  evidence;  be- 
cause of  surprise;  or  by  the  misconduct  of 
jurors,  parties  or  counsel,  and  the  like,  and 
except  on  some  such  grounds  tending  mani- 
festly to  show  that  the  discretion  of  the  jury 
has  not  been  legally  or  properly  exercised,  a 
new  trial  will  not  be  granted;  for  it  is  a 
principle  of  law,  long  prevailing  in  this  juris- 
diction, that  the  verdict  of  a  jury  upon  an 
issue  of  fact  will  not  be  disturbed  except 
for  some  such  reason  as  already  stated,  and 
especially  is  this  so  where  the  verdict  Is 
founded  on  conflicting  evidence.  Only  in  in- 
stances where  injustice  has  been  done  and 
upon  the  policy  that  the  verdict  when  wrong 
should  not  be  conclusive  will  the  court  set 
the  verdict  aside  and  award  a  new  trial.  1 
Woolley  on  Del.  Prac.  |  733. 

[10]  Reasons  for  a  new  trial  under  rule 
of  court  must  be  filed  with  the  prothonotary 
within  four  days  next  after  the  trial,  and 
the  aflSdavit  filed  in  this  case  having  been 
filed  on  the  day  of  the  hearing  of  the  mo- 
tion for  a  new  trial,  several  days  after  the 
Expiration  of  the  four  days  after  the  trial, 
we  do  not  think  it  was  filed  In  time. 

Without  further  discussing  the  law  appli- 
cable to  new  trials  as  administered  in  this 
state  or  the  evidence  adduced  at  the  trial, 
we  decline  to  grant  a  new  triaL 


HUBBARD  V.  LIMERICK  WATER  & 
ELECTRIC  CO. 

(Sapreme  Judicial  Court  of  Maine.    June, 
1912.) 

1.  DisHisSAi.  AKD  Nonsuit  ((  58*)— Motion 
TO  Dismiss— Whkn  Pbofer  Reuedt. 

Motion  to  dismiss  a  writ  lies  only  to  some 
defect  which  can  be  seen  on  inspection  of  the 
writ  alone,  and  not  where  proof  is  necessary 
de  bors  the  writ  to  support  or  resist  it. 

PEM.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent.  Dig.  {{  134-139;  Dec  Dig. 
i  58.*] 

2.  Eminent  Domain  (|  277*)— Condemna- 
tion or  Water  Rights— Ciaims  fob  Dam- 
ages. 

Under  Priv.  and  Sp.  Laws  1007,  C.  159,  as 
amended  by  Priv.  and  Sp.  Laws  1909,  c.  117. 
authorizing  a  water  and  electric  company  to 
condemn  property  for  its  plant,  an  owner  of 
lands  on  a  river  below  a  dam  constructed  by 
the  company  is  not  required  to  submit  a  claim 
for  damages,  where  the  company  has  not  com- 
plied with  the  statute  by  filing  any  plan  affect- 
ing the  particular  owner's  property. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  i  704;    Dec.  Dig.  {  277.*] 

3.  Eminent  Domain  (\  84*)— Wateb  Rights 
— Right  to  Compensation. 

The  right  of  a  lower  millowner  to  the 
natural  flow  of  a  river  is  a  property  right 
which  can  be  condemned  by  a  private  corpora- 
tion only  in  the  manner  required  in  condemning 
other  property. 

(Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  i§  227-230;  Dec.  Dig.  % 
84.*] 
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Report  from  Supreme  Judicial  Court,  York 
County,  at  Law. 

Action  by  SUaa  Hubbard  against  the  Lim- 
erick Water  &  Electric  Company.  On  re- 
I>ort    Case  remanded. 

Action  on  the  case  to  recover  damages  al- 
leged to  have  been  caused  by  the  defendant 
unlawfully  erecting  and  maintaining  a  dam 
across  the  Little  Ossipee  river,  above  the 
plalntlTs  mill,  "thereby  diverting  and  cut- 
ting ott  a  large  part  of  the  water  which  was 
accustomed  to  flow  into  the  plaintiff's  dam 
and  pond,  and  stopping  the  natural  course 
of  the  water  and  preventing  the  same  from 
coming  to  the  plaintiff's  said  mill."  A  mo- 
tion to  dismiss  the  action  and  an  agreed 
statement  of  facts  were  filed.  The  case  was 
then  reported  to  the  law  court  for  determi- 
nation. 

Areued  before  WHITEHOUSE,  C.  X,  and 
CORNISH,  KING,  BIRD,  HALEY,  and 
HANSON,  JJ. 

Foster  &  Foster,  of  Portland,  for  plain- 
tiff. Lord  &  Fenderson  and  Frank  M.  Hlg- 
glns,  all  of  Limerick,  for  defendant. 

• 
HALE^,  J.  This  is  an  action  on  the  case 
brought  by  the  plaintiff  to  recover  damages 
alleged  to  have  been  sustained  by  the  acts 
of  the  defendant  in  unlawfully  erecting  and 
maintaining  a  dam  across  the  Little  Ossipee 
river  in  the  towns  of  Limerick  and  Water- 
borough,  in  York  county,  and  wrongfully  di- 
verting the  water  from  the  river. 

The  declaration  alleges,  in  substance,  that 
the  plaintiff  was  the  owner  and  In  posses- 
sion of  an  ancient  dam,  mill,  and  privilege, 
and  entitled  to  have  all  the  water  of  said 
stream,  without  obstruction  or  Impediment, 
flow  Into  the  pond  connected  with  the  mill 
and  privilege,  and  that  the  defendant  un- 
Jostly  erected  a  new  dam  above  the  plain- 
tUTs  dam,  and  thereby  cut  off  a  large  part 
of  the  water  flowing  Into  the  plalntUTs  prlv- 
Oege,  and  stopping  the  natural  flow  of  said 
water  and  diverted  and  detained  the  waters 
of  said  river,  and  that  by  the  acts  of  the  de- 
fendant the  plaintiff  was  unable  to  obtain 
sufi9clent  water  to  operate  his  mill,  and  that 
by  said  obstruction  and  detention  of  the  wa- 
ters of  the  Little  Ossipee  river,  as  alleged, 
the  plaintiff  has  been  unable  to  obtain  wa- 
ter to  operate  his  mill  in  the  manner  he 
would  have  operated  it,  and  did  operate  it, 
before  the  doing  of  the  acts  of  the  defendant 
complained  of. 

[1]  A  motion  to  dismiss  the  plalntlfTs 
writ  was  filed,  in  which  it  was  alleged  that 
the  defendant  was  duly  Incorporated  as  a 
corporation  under  the  provisions  of  chapter 
169  of  the  Private  and  Special  Laws  of 
Nfnine  for  the  year  1907,  as  amended  by 
chapter  117  of  the  Private  and  Special  Laws 
of  Maine  for  the  year  1909;  that  said  act, 
by  section  4,  reading  as  follows:  "Said  corpo- 
ration shall  be  held  liable  to  pay  all  damages 
tlimt  may  be  sustained  bj  any  person  by  the 


taking  of  land  or  other  property,  by  exca- 
vating through  any  land  for  the  purpose 
of  laying  down  pipes  and  aqueducts,  build- 
ing dams,  reservoirs,  by  flowage,  tlie  erec- 
tion of  poles  and  wires  or  other  structures, 
and  any  person  sustaining  damages  as  afore- 
said, If  be  cannot  agree  with  said  corpora- 
tion upon  the  sum  to  be  paid  tbe'refor,  ma; 
cause  his  damages  to  be  assessed  in  the 
same  manner  and  subject  to  the  same  con- 
ditions, restrictions  and  limitations  as  is 
provided  by  law  in  the  case  of  damages  by 
the  laying  out  of  highways" — has  provided 
an  express  tribunal  to  liave  determined  the 
damages,  if  any  sustained  by  him,  and  for 
that  reason  this  action  should  be  dismissed 

The  case  is  before  this  court  upon  said 
motion  and  an  agreed  statement  of  facts  re- 
lating to  the  filing  in  the  office  of  the  refif- 
ter  of  deeds,  at  Alfred,  of  a  plan  and  de- 
scription showing  the  land  and  other  proper- 
ty taken  by  the  defendant  under  its  charter 
which  plan  is  a  part  of  the  case. 

[2]  The  motion  to  dismiss  must  be  denied. 
"Such  a  motion  lies  only  to  some  defect 
which  can  be  seen  on  Inspection  of  the  writ 
alone.  It  does  not  lie  where  to  support  or 
resist  It  proof  is  necessary  dehors  the  writ" 
Hunter  v.  Heath,  76  Me.  219;    Shurtleff  t. 

Rcdion,  109  Me. ,  82  Atl.  645.    To  sustain 

the  defendant's  motion.  It  is  obliged  to  prorp 
from  the  record  In  the  registry  of  deeds 
the  filing  by  it  of  a  plan  and  descrlptloD  of 
the  property  taken  by  the  defendant,  which 
would  be  by  evidence  dehors  the  writ  The 
agreed  statement  shows  that  the  defendant 
filed  in  the  registry  of  deeds  of  York  coun- 
ty a  plan  containing  a  description  of  the 
land  flowed  by  it,  and  the  length  of  the  dam 
it  erected  across  the  Little  Ossipee  river  six 
miles  above  the  plaintiff's  mill.  The  case  does 
not  now  show  that  the  defendant  attempted 
by  any  plan  or  description  filed  in  the  regis- 
try of  deeds  to  take  any  of  the  waters  of 
the  Little  Ossipee  river,  to  what  heifrbt  its 
dam  was  erected,  or  what  part  of  the  time. 
if  not  all  of  the  time,  it  Intended  to  bold 
back  the  water.  If  the  defendant  would 
Justify  the  taking  of  property  under  its 
charter,  it  must  show  that  it  has  compiled 
with  the  requirements  of  law  in  the  taking 
of  the  property. 

[31  The  plaintiff,  as  a  lower  mlllowner. 
had  the  right  to  the  natural  flow  of  the 
river,  which  right  is  regarded  and  protected 
as  property,  and,  before  the  defendant  had 
a  right  to  take  and  detain  the  waters  of  the 
river,  it  was  Incumbent  upon  him  to  take 
the  water  in  the  same  manner  as  it  would 
be  required  to  take  other  property.  Banior 
V.  Bar  Harbor  Water  Co.,  78  Me.  127,  and 
cases  cited  upon  pages  134  and  135,  3  Atl. 
40;  Williams  v.  Water  Co.,  79  Me.  543.  11 
Atl.  600;  Ingraham  t.  Water  Co.,  82  Me.  333, 
19  AU.  861. 

The  plan  and  description  filed  in  the  office 
of  the  register  of  deeds  by  the  defendant  in 
ita  attempt  to  comply  with  section  5  of  cbap- 


Digitized  byCjOOQlC 


Me.) 


DUNN  T.  MORSE 


795 


ter  159  of  tbe  Private  and  Special  Laws  of 
1007  only  shows  the  length  of  the  dam  and 
the  land  flowed  above  the  dam.  It  does  not 
purport  to  take  any  of  the  water  of  the  river 
-or  contain  any  statement  of  the  time  it  In- 
tends to  detain  the  water  not  used  by  it  in 
supplying  water  to  its  patrons.  Ttiis  is  not 
a  compliance  with  the  statute,  and,  until  the 
defendant  complies  with  the  act  under  which 
it  was  organized,  the  owners  of  the  property 
taken  by  it,  and  not  taken  in  the  manner 
prescribed  by  the  act,  are  not  bound  to  and 
cannot  submit  their  claim  for  damages  to 
county  commissioners  except  by  a  reference 
to  them  as  individuals. 

As  a  court  the  county  commissioners  have 
no  Jurisdiction.  There  having  been  a  taking 
of  the  water  which  the  plaintiff  was  entitled 
to  have  flow  to  his  mill,  and  the  defendant, 
not  having  complied  with  the  law  authoriz- 
ing it  to  take  that  water,  cannot  Justify  the 
taking,  and  the  case  must  be  remanded  to 
nisi  prius  to  be  heard  upon  the  question  of 
damages. 

Case  remanded  to  be  heard  upon  the  qaes- 
tton  of  damages  only. 


DTJNN  v.  MORSE  et  aL 

(Supreme  Judicial  Court  of  Maine.    June, 
1912.) 

1.  Wills   ({  692*)  —  CoNSTBtrcnoN— Poweb 
TO  Desionatb  Beweficiaries. 

Power  in  executors  to  designate  any  needy 
relatives  of  testator  as  heirs  to  a  trust  fand 
to  such  an  amount  as  the  exerutors  may  deem 
advisable  gives  them  a  discretion  whether  any 
such  relatives  shall  so  inherit,  and,  they  not 
having  designated  in  th«!r  lifetime  any  such 
needy  relatives,  the  personal  privilege  or  con- 
fidence reposed  in  them  cannot  be  (exercised  by 
the  court. 

[Ei.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  S  1654;    Dec.  Dig.  S  692.*] 

2.  Chabitibs  ({  21*)— Chabitabue  Bbquxbts 
—Validity. 

A  will  empowering  executors  to  designate 
any  needy  relatives  of  testator  as  heirs  to  a 
trust  fund  to  such  an  amount  as  the  executors 
may  deem  advisable,  the  residue  "to  be  given 
to  an  institution  or  institutions  for  tbe  relief 
of  suffering  humanity  as  may  be  deemed  by" 
the  executors  most  worthy  of  it,  payable  at  ex- 
piration of  tbe  trust,  constitutes  a  valid  be- 
quest for  charitable  uses. 

[B!d.  Note.— For  other  cases,  see  Charities, 
Gent.  Dig.  H  44-50;   Dec.  Dig.  |  21.*] 

8.  Wiixa  (I  440*)- CoNBTBUcnoN- TiSTA- 

tob's  Intentiok. 

In  constmtng  a  will,  testator's  intention 
should  be  ascertained,  if  possible,  from  the 
win  itoelf. 

[Kd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §  956;  Dec.  Dig.  {  440.*] 

4.  Tbubtb  (I  270*)— DuTT  OF  Tbusteb. 

A  person  accepting  a  testamentary  trust 
must  execute  it  by  carrying  out  testator's  in- 
tention as  expressed  by  the  language  creating 
the  trust 

[E^    Note.— For    other    cases,    see   Trusts, 
Cent  Dig.  S  379;  Dec.  Dig.  {  270.*] 


6.  Wills  (|  692*)— Poweb  or  Appointment 
— Chabitable  Beqoests  — Designation  or 
Benbficiaby. 

Where  a  will  directed  the  executors  to 
designate  an  "institution  or  institutions  for  the 
relief  of  suffering  humanity"  to  receive  trust 
funds  on  termination  of  the  trust,  but  the  ex- 
ecutors, through  death  and  infirmity,  neglected 
to  perform  that  duty,  the  courts  will  designab 
such  beneficiaries. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  f  1654;  Dec.  Dig.  {  692.*] 

6.  Wills  ({  692*)— Testamentabt  Powebs 
in  Tkdst— Lanouaob. 

In  construing  an  imperative  power  in  or 
direction  to  a  testamentary  trustee,  it  is  not 
necessary  that  tbe  appointing  words  shall  be  a 
command;  it  being  sufficient  if  tbe  language  is 
such  that  it  is  reasonably  inferable  therefrom 
that  it  was  the  intention  that  it  should  be  im- 
perative. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  1654;  Dec.  Dig.  {  692.*] 

Report  from  Supreme  Judicial  Court,  Pe- 
nobscot County. 

Bill  by  Charles  J.  Dtmn,  trustee,  against 
Sarah  Morse  and  others,  to  construe  a  will. 
On  report  Bill  sustained  and  decree  di- 
rected. 

In  addition  to  tbe  defendants  named  in 
the  bill,  the  Bangor  Young  Men's  Christian 
Association  located  at  Bangor,  and  the  Good 
Samaritan  Home,  also  located  at  Bangor, 
were  by  leave  of  court  admitted  as  parties 
defendant.  Answers  were  filed  by  all  the 
defendants.  The  cause  was  then  reported 
to  the  law  court  "to  be  determined  by  that 
court  upon  the  bill  and  answers";  It  being 
"agreed  that  the  facts  set  forth  In  the  bill 
and  answers  are  true."  It  was  also  stipu- 
lated as  follows:  "If  the  court  sustains  the 
trust  it  Is  agreed  that  tbe  Oood  Samaritan 
Home  and  the  Bangor  Toung  Men's  Chris- 
tian Association  may  be  further  heard  be- 
fore a  single  Justice  upon  the  merits  of  their 
application  for  a  portion  or  tbe  whole  of  the 
property  In  question." 

Argued  before  WHITBHOUSB,  O.  J.,  and 
CORMSH,  KINO,  BIRD,  HALET,  and 
HANSON,  JJ. 

Charles  J.  Dunn,  of  Orono,  pro  se.  Charles 
H.  Bartlett,  of  Bangor,  for  all  defendants 
except  three.  John  WiUon,  of  Bangor,  for 
Eastern  Maine  General  HospltaL  Edgar  M. 
Simpson,  of  Bangor,  for  Bangor  Toung  Men's 
Christian  Association  and  Good  Samaritan 
Home. 

HALET,  3.  This  la  a  blU  In  equity  brought 
by  the  plaintiff,  as  trustee  under  the  will  of 
James  P.  Parker,  asking  for  a  construction 
of  certain  provisions  of  tbe  will  of  said 
Parker,  and  directions  as  to  his  duties  as 
trustee  under  said  will,  with  the  stipulation 
that.  If  the  court  sustains  the  trust,  the 
Good  Samaritan  Home  and  the  Bangor 
Young  Men's  Christian  Association  may  be 
further  heard  before  a  single  Justice  upon 
their  application  for  a  portion  or  the  whole 
of  the  property  hi  question. 
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James  P.  Parker  died  at  Bangor,  of  which 
city  he  wa8  a  resident,  on  August  1,  1892, 
leaving  as  bis  next  of  kin  and  heirs  at  law 
Bobert  W.  Parker  and  Esther  A.  Cromble. 
His  will  was  duly  proved  and  allowed  at  the 
August  term,  1892,  of  the  probate  court  of 
that  county;  It  being  the  court  that  had  Ju- 
risdiction of  the  estate  of  said  Parker.  Bob- 
ert W.  Parker  and  Esther  A.  Cromble  were 
named  as  executors  in  said  will,  and  their 
appointment  was  confirmed  by  the  probate 
court  allowing  the  will.  They  were  also,  by 
the  terms  of  said  will,  appointed  trustees; 
but  their  appointment  as  trustees  was  never 
confirmed  by  the  probate  court,  and  they 
never  gave  bond  as  trustees,  presumably 
thinking  that,  because. they  were  by  the  will 
excused  from  giving  bonds  as  executors, 
they  were  excused  from  giving  bonds  as 
trustees.  They  acted  Jointly  as  executors 
and  as  trustees  under  said  will  until  the 
death  of  Bobert,  who  died  March  24,  1905, 
leaving  a  will,  by  the  terms  of  which  his  en- 
tire estate  was  devised  and  bequeathed  to 
his  widow.  Belle  C.  Parker,  who  died  April 
19,  1906,  and  whose  heirs  at  law  are  de- 
fendants, and  claim  one-half  of  the  residue 
of  the  estate  of  said  James  P.  Parker  as 
heirs  of  Belle  C.  Parker.  After  the  death  of 
Bobert  W.  Parker,  said  Esther  A.  Cromble 
acted  as  sole  and  surviving  trustee  until,  be- 
cause of  mental  incapacity,  she  was  remov- 
ed, and  Charles  J.  Dunn,  tlie  plaintiff,  was 
appointed  and  qualified  as  trustee  tmder  the 
will  of  said  James  P.  Parker.  Esther  A. 
Cromble  died  intestate,  on  September  4, 
1910,  and  her  heirs  at  law  are  defendants, 
and  claim  one-half  of  the  residue  of  the  es- 
tate of  said  James  P.  Parker  as  heirs  of  said 
Esther  A.  Cromble. 

By  the  first  item  of  the  will  of  James  P. 
Parker,  he  gave  and  bequeathed  to  bis  broth- 
er Bobert  W.  Parker  and  to  his  sister  Esther 
A.  Cromble,  each,  the  sum  of  $2,600.  Item 
2  of  said  will,  which  is  the  one  item  upon 
which  there  is  a  disagreement,  is  as  follows: 

"Second.  I  give,  bequeath  and  devise  to 
my  brother,  Bobert  W.  Parker,  and  my  sis- 
ter, Esther  A.  Cromble,  Jointly  or  to  the  sur- 
vivor, In  trust,  as  hereinafter  specified,  all 
the  rest,  residue  and  remainder  of  my  es- 
tate, real  and  personal  and  mixed  of  every 
description,  however  located  and  wherever 
situated. 

"I  authorize  my  said  trustees,  or  the  sur- 
viving trustee,  to  lease,  sell,  convey  and  in- 
vest, any  and  all  of  my  said  estate,  and  in- 
vest and  reinvest  the  proceeds  of  same,  and 
all  pioneys  that  may  come  to  band  from  my 
said  estate  in  any  way. 

"And  the  income  therefrom  to  be  equally 
divided  between  the  sold  Bobert  W.  Parker 
and  Esther  A.  Cromble  said  trustees  during 
their  lives. 

"In  case  of  death  of  one  of  said  trustees, 
the  surviving  trustee  to  have  the  sole  man- 
agement of  the  trust  estate,  retniniiig  one 
half  of  the  income  to  bim  or  bet  own  use 


and  benefit,  and  from  the  other  half  of  the 
Income  paying  to  the  husband  or  widow  of 
the  deceased  trustee,  so  much  of  said  income 
not  exceeding  five  hundred  dollars,  provided, 
the  half  of  the  Income  amounts  to  five  hun- 
dred dollars.  Where  the  one-half  of  tbe  in- 
come exceeds  the  five  hundred  dollars  the 
trustee  may  carry  the  surplus  to  tbe  trust 
fund,  or  may  use  such  part  as  be  may  desig- 
nate to  assist  any  needy  relative  of  James 
P.  Parker,  or  use  It  for  any  other  porpose 
they  may  deem  proper. 

"The  trustees  shall  see  that  tke  family 
burial  lot  received  proper  and  perpetual  care, 
and  they  shall  have  the  right  to  make  any 
change,  or  get  any  stones  or  monuments 
they  may  think  best,  drawing  from  the  trust 
fund  the  amount  necessary  for  such  expense. 

"In  case  of  death  of  both  trustees,  a  trus- 
tee is  to  be  appointed  by  the  probate  court 
on  petition  of  the  surviving  husband  or 
widow  or  the  survivor  of  them,  and  said  in- 
come as  hereinbefore  designated  to  be  paid 
to  them  or  the  survivor  during  their  life. 

"The  said  Bobert  W.  Parker  and  Esther 
A.  Cromble  during  their  lives  or  during  tbe 
life  of  the  survivor,  may  designate  any 
needy  relatives  of  James  P.  Parker  as  heirs 
to  the  trust  estate,  to  such  an  amount  as 
they  deem  advisable;  and  the  residue  to  Iw 
given  to  institution  or  institutions  for  the 
relief  of  sufTering  humanity  as  may  be  deem- 
ed by  said  Bobert  W.  Parker  and  Esther  A. 
Cromble  or  the  survivor  of  them,  as  most 
worthy  of  it,  and  shall  be  designated  as  tbe 
James  P.  Parker  legacy.  To  be  paid  over 
and  transferred  at  the  expiration  of  the 
trust,  after  the  death  of  said  Bel  crt  W. 
Parker  and  Esther  Jl.  Cromble  and  the  wid- 
ow and  husband  of  said  Bobert  W.  Parker 
and  Esther  A.  Cromble. 

"In  case  the  trustees  cannot  agree  in  re- 
gard to  the  carrying  out  any  of  the  provi- 
sions of  this  will,  they  shall  refer  all  such 
matters  to  any  Justice  of  tbe  Supreme  Jo- 
diclal  Court" 

During  the  lifetime  of  said  Bobert  W. 
Parker  and  Esther  A.  Cromble,  they  desig- 
nated the  Eastern  Maine  General  Hospital 
as  one  of  the  Institutions  to  receive  $4,000  of 
the  trust  fund,  and  this  sum  was  turned 
over  to  tbe  said  hospital  in  the  lifetime  of 
said  trustees,  with  the  agreement  that,  dar- 
ing tbe  lifetime  of  either  of  them,  or  their 
surviving  widow  or  husband,  tbe  income 
should  be  paid  according  to  the  terms  of 
said  will,  and  at  tbe  death  of  both  of  said 
trustees,  and  their  widow  and  widower,  if 
any,  the  fund  should  become  the  absolute 
property  of  tbe  Eastern  Maine  General  Hos- 
pital, and  said  hospital  claims  that  by  that 
designation  they  became  one  of  the  instito- 
tions  mentioned  In  tbe  will  and  entitled  to 
share  in  the  residue  of  the  trust  fund,  and 
are  defendants  in  this  bill,  and  have  filed  an 
answer  thereto  claiming  the  fund.  The 
Young  Men's  Christian  Association  of  Ban- 
gor taave,  by  leave  of  court,  been  made  a. 
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'defendant,  and  have  flled  an  answer  claim- 
ing that  they  are  an  Institution  entitled  to 
share  in  said  fund.  The  Good  Samaritan 
Home,  a  charitable  coriwratloh  located  at 
Bangor,  have  also,  by  leave  of  court,  been 
made  a  defendant,  and  have  filed  an  an- 
swer, asking  the  court  to  turn  over  to  them 
said  fund,  or  a  part  thereof,  to  be  used  by 
-tbem  for  the  benefit  of  suffering  humanity. 

It  la  the  claim  of  the  heirs  of  Robert  W. 
Parker  and  Esther  A.  Cromble  that,  as  said 
Robert  W.  Parker  and  Esther  A.  Cromble, 
during  the  lifetime  of  both,  or  said  Esther 
A.  Cromble  during  her  lifetime  as  the  sur- 
viving trustee,  did  not  designate  or  select 
any  institution  or  institutions  for  the  relief 
of  suffering  humanity  to  receive  the  residue 
of  said  estate  held  by  them  in  trust,  the  gift 
to  tbem  as  trustees  determined,  lapsed,  and 
became  part  of  the  estate  of  James  P.  Par- 
ker and  descended  to  his  heirs  or  next  of 
kin,  and  one-half  thereof  passed  by  the  will 
of  Robert  W.  Parker  to  Belle  C.  Parker,  the 
tvidow  of  Robert  W.  Parker,  and  one-half 
to  the  heirs  of  Esther  A.  Cromble. 

It  is  claimed,  on  the  other  hand,  that  the 
residue  of  the  estate  after  the  death  of  said 
Robert  W.  Parker  and  Esther  A.  Cromble, 
the  widow  of  Robert  W.  Parker,  and  the 
husband  of  Esther  A.  Cromble,  should  be 
used  for  the  relief  of  suffering  humanity 
and  given  to  some  institution  or  institutions, 
for  that  purpose,  as  provided  tn  the  will; 
that  said  Robert  W.  Parker  and  Esther  A. 
Cromble,  by  neglecting  during  their  lifetime 
to  designate  the  institution,  or  institutions, 
which  should  receive  the  fund,  did  not  de- 
feat the  object  of  the  testator;  that  It  was 
a  gift  for  charitable  uses;  and  that  the 
court  should  not  allow  the  bequest  to  be  de- 
feated, but  devise  a  scheme  whereby  the  in- 
tention of  the  testator  may  be  carried  out 

No  claim  is  made  but  that  it  was  the  duty 
of  the  trustees  to  carry  out  the  provisions 
of  the  will  as  far  as  it  related  to  the  burial 
lot  of  James  P.  Parker.  Tuis  not  having 
been  done,  it  is  the  duty  of  the  present  trus- 
tees to  carry  out  the  wishes  of  the  testator 
as  to  the  burial  lot  and  charge  the  trust 
fund  with  the  expense  thereof. 

[1]  The  first  question  raised  is  as  to  the 
right  of  the  relatives  of  James  P.  Parker 
to  share  in  the  trust  fund  under  the  follow- 
ing provisions  of  the  will: 

"The  said  Robert  W.  Parker  and  Esther  A. 
Cromble  during  their  life,  or  during  the  life 
of  the  survivor,  may  designate  «jiny  needy 
relative  of  James  P.  Parker  as  heirs  to  the 
trust  fund  to  such  an  amount  as  they  deem 
advisable." 

The  above  must  be  construed  as  vesting  in 
Robert  and  Esther  a  discretion  as  to  wheth- 
er or  not  any  of  the  relatives  of  James  P. 
Parker  should  Inherit  from  the  trust  fund. 
It  was  a  personal  privilege  or  confidence 
given  to  them,  and,  they  not  having  desig- 
nated in  their  lifetime  any  such  needy  rela- 
tiveei,  it  Is  to  be  presumed  that  It  was  their 


Judgment  that  it  was  not  advisable  tliat  the 
relatives  should  have  any  part  of  the  trust 
estate,  and  that  the  personal  prlvU^e  or 
confidence  cannot  be  exercised  by  the  court. 
It  was  only  such  as  tbey,  or  the  survivor  of 
them,  deemed  advisable  that  were  to  inherit, 
and  the  provision  of  the  will  that  the  resi- 
due of  the  trust  fund,  after  the  death  of 
Robert  and  Esther,  and  their  widow  and 
widower,  if  any,  should  be  paid  over  to  an 
Institution,  or  to  Institutions,  for  the  relief 
of  suffering  humanity,  clearly  shows  that 
the  testator  did  not  Intend  that  any  of  his 
needy  relatives  should  inherit  unless  tbey 
were  designated  to  share  in  the  fund  by 
Robert  and  Esther,  or  the  survivor  of  them. 

[2]  That  the  bequest  to  R.  W.  and  £.  A. 
was  a  valid  bequest  for  charitable  uses  is 
too  well  established  to  be  questioned.  Drew 
v.  Wakefield,  54  Me.  291;  Everett  v.  Carr, 
59  Me.  325;  Fox  v.  Oibbs,  86  Me.  87,  29  Atl. 
940;  Bartlet  v.  King,  12  Mass.  537,  7  Am. 
Dec.  99;  Mlnot  v.  Baker,  147  Mass.  3.50,  17 
N.  E.  839,  9  Am.  St.  R^.  718;  BuUard  v. 
Chandler,  149  Mass.  532,  21  N.  E.  951,  5 
L.  R.  A.  104;  Going  v.  Emery,  16  Pick. 
(Mass.)  107,  26  Am.  Dec.  645;  Haynes  v. 
Carr,  70  N.  H.  463,  49  Atl.  638;  Jones  v. 
Habersham,  107  U.  S.  174,  2  Sup.  Ot  336,  27 
L.  Ed.  401. 

[3]  In  construing  the  will  of  the  testator 
we  must  ascertain,  if  possible,  from  the  will 
itself  the  intention  of  the  testator.  What 
was  the  object  that  James  P.  Parker  had  in 
mind  in  making  the  trust  provision  contain- 
ed in  his  will?  He  had  provided  for  his 
brother  Robert  and  his  sister  Esther  by 
giving  to  them  absolutely  $2,500  each.  He 
provided  that  they  should  have  the  income 
of  the  trust  fund  during  their  lifetime,  or 
the  lifetime  of  the  survivor,  and  that  the 
widow  and  widower,  if  any,  should  have  the 
income  during  their  life.  His  object  seems 
to  have  been  to  protect  his  brother  and  sis- 
ter, husband  and  wife,  during  their  life- 
time by  the  terms  of  his  will  and  the  trust 
created  thereby.  There  seems  to  have  been 
no  other  relative  whom  he  desired  should  re- 
ceive any  part  of  Ills  estate.  Having  made 
all  the  provisions  that  he  desired  to  make 
for  his  relatives,  his  object  was  to  give  the 
trust  fund,  after  the  death  of  the  parties 
therein  named,  to  charity.  He  bad  made 
all  the  provisions  for  them  that  he  desired, 
unless  Robert  W.  and  Esther  A.  should  des- 
ignate certain  relatives  as  heirs  to  the  trust 
fund,  which  he  gave  them  the  power  to  do. 
He  Intended  to  dispose  of  all  his  property 
by  the  will.  That  he  did  not  intend  to  die 
Intestate  as  to  any  of  his  property  is  con- 
clusively shown  by  the  provision  that  the 
remainder  of  the  trust  fimd  that  Included  all 
not  specifically  disposed  of  was  to  be  paid 
over  and  transferred  at  the  expiration  of  the 
trust,  after  the  death  of  Robert  W.  and 
Esther  A.  and  the  widow  and  husband  of 
said  Robert  W.  and  Esther  A.  It  being  the 
luteutiuu  of  the  testator  to  dispose  of  all 
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his  estate,  the  residue  was  to  be  given  to  an 
institution,  or  Institutions,  for  the  relief  of 
suffering  humanity,  and  the  power  of  select- 
ing the  institution,  or  Institutions,  who  were 
to  recelTe  the  residue  of  the  trust  fund,  was 
conferred  upon  RobMt  W.  and  Esther  A., 
who  were  the  trustees  of  the  fund,  held  the 
legal  title,  and  had  a  beneficial  interest  in 
the  income  for  their  lives. 

They  having  accepted  the  trust,  and  re- 
ceived the  income  for  themselves  under 
the  terms  of  the  trust,  it  was  their  duty  to 
exercise  the  powers  given  them  by  the  will 
under  which  they  held  the  fund,  and  carry 
out  the  intention  of  the  testator,  and  to  des- 
ignate the  Institution,  or  institutions,  for  the 
relief  of  suffering  hnmanity,  that  they  deem- 
ed most  worthy  of  it;  but,  by  reason  of 
death  and  infirmity,  they  neglected  to  per- 
form tliat  duty. 

[4,  (]  "In  this  class  of  cases  the  power  is  so 
given  that  it  is  considered  a  trust  for  the  ben- 
efit of  other  parties,  and  when  the  form  of 
the  gift  is  such  that  it  can  be  construed  to  be 
a  trust,  the  power  becomes  imperative,  and 
must  be  executed."  1  Perry  on  Trusts,  | 
372.  A  person  accepting  a  trust  is  bound 
to  execute  the  trust,  and  to  carry  out  the 
intention  of  the  testator  as  expressed  by  the 
language  creating  the  trust.  In  this  case 
It  was  the  intention  of  the  testator  that  the 
residue  of  the  trust  fund  should  be  given  to 
an  institution,  or  institutions,  for  the  relief 
of  suffering  humanity,  and  R.  W.  and  B.  A. 
having  accepted  the  trust,  the  power  of  se- 
lecting the  Institution,  or  Institutions,  be- 
came  an  Imperative  power  or  direction,  and, 
not  having  been  executed  In  their  lifetime, 
the  court  will  not  allow  the  trust  to  fall  for 
lack  of  a  trustee,  but  by  its  decree  will 
execute  the  power,  the  execution  of  which 
was  neglected  In  the  lifetime  of  Robert  and 
Esther.  In  other  words,  the  court  will  see 
to  It  that  the  intention  of  the  testator  is 
not  defeated  by  the  neglect  of  those  to  whom 
he  had  Intrusted  the  power  to  designate  the 
Institution,  or  institutions,  to  receive  the 
fund.  The  court  will  put  Itself  in  the  place 
of  the  trustee,  and  will  execute  the  power  by 
the  most  equitable  rule:  "If  the  trust  or 
power  can  by  any  possibility  be  exercised  by 
the  court,  the  nonexecutlon  by  the  party  In- 
trusted shall  not  prejudice  the  party  bene- 
ficially interested  or  the  cestui  que  trust." 
Perry  on  Trusts,  249;  Drew  v.  Wakefield,  54 
Me.  291 ;  Cutter  v.  Burroughs,  100  Me.  379, 
61  Atl.  767;  Woodroof  et  al.  v.  Hundley,  147 
Ala.  287,  39  South.  907;  Sawtelle  v.  Wil- 
liams, 94  Wis.  412,  69  N.  W.  72;  Towle  v. 
Nesmith.  69  N.  H.  216,  42  Atl.  900;  Bullard 
V.  Chandler,  149  Mass.  532,  21  N.  B.  951,  5 
L.  R.  A.  104;  Mlnot  v.  Baker,  147  Mass.  350, 
17  N.  E.  839,  9  Am.  8t  Rep.  713;  Perry  on 
Trusts,  J  20;   1  Perry  on  Trusts,  §  249. 

[6]  In  constituting  an  Imperative  power 
or  direction,  it  is  not  necessary  that  the  ap- 
pointing words  shall  be  a  command ;  It  is 
■uffldent  If  the  language  of  the  testator,  in 


[  creating  the  trust,  and  stating  Its  purpose 
and  object,  Is  such  that  the  reasonable  Infer- 
ence of  the  language  shows  that  It  was  the 
Intention  that  It  should  be  Imperative.  "Id 
the  ordinary  cases  of  trusts  for  sucb  per- 
sons of  a  class  as  the  trustee  shall  select 
when  a  duty  to  select  is  imposed  upon  the- 
trustee  by  Implication,  a  general  Intent  to 
benefit  the  class  is  recognized,  and  the  trust 
win  not  fall  If  the  trustee  accept  it  and 
then  falls  to  make  a  selection."  Mlnot  v. 
Baker,  147  Mass.  350,  17  N.  E.  839,  9  Am. 
St  Rep.  713.  In  this  case  the  trust 
fund,  with  its  beneficial  use  for  life,  went 
to  R.  W.  and  B.  A.  It  was  to  be  paid  over 
after  their  death,  and  the  death  of  their  hus- 
band and  wife  to  an  Institution,  or  Institu- 
tions, for  charitable  purposes.  They  were 
given  the  power  to  designate  that  Instltn- 
tlon,  or  those  institutions,  and  the  reason- 
able inference  to  be  drawn  from  the  lan- 
guage Is  that  he  Intended  that  they  should 
carry  out  his  Intention  and  designate  the  in- 
stitution, or  Institutions,  and  they  so  un- 
derstood it  and  attempted  by  the  gift  to  the 
Eastern  Maine  General  Hospital  of  a  part 
of  the  trust  fund  to  execute  the  powor  which 
it  was  their  duty  to  execute. 

This  case  differs  from  the  case  of  Fontaiu 
7.  Ravenel,  17  How.  369,  16  L.  Ed.  80,  the 
court  holding  in  that  case  that,  as  the  prop- 
erty had  never  passed  out  of  the  testator, 
it  necessarily  remained  as  a'  part  of  his  es- 
tate. In  this  case  the  property  did  pass  out 
of  the  testator's  estate;  It  was  given  in 
trust  to  Robert  W.  and  Esther  A.  The  legal 
title  passed  to  them,  and  the  testator  so 
understood  it  when  he  said,  "They  are  au- 
thorized to  lease,  sell,  convey  and  invest  any 
and  all  of  my  said  estate,"  and  a  time  was 
fixed  when  the  residue  should  be  given  to  an 
Institution,  or  institutions,  for  the  relief  of 
suffering  humanity.  The  legal  and  bene- 
ficial Interest  (for  the  life  of  those  mention- 
ed In  the  will)  passed  from  the  estate  of  Rob- 
ert to  the  trustees,  and  a  valid  trust  was 
created,  and,  as  said  by  the  court  in  the 
above  case,  "a  power,  when  coupled  with  a 
trust.  If  not  executed  before  the  death  of 
the  trustee,  at  law  the  power  Is  extinguished. 
but  the  trust  in  chancery  Is  held  to  survive. 
*  *  *  Had  he  declared  that  the  residue 
of  his  estate  should  be  applied  to  certain 
charitable  purposes,  under  the  statute  of  43 
Ellz.,  or  on  principles  similar  to  those  of  the 
statute,  effect  might  be  given  to  the  bequest 
as  a  charltf.  The  words  as  to  the  residue  of 
his  property  were  used  in  reference  to  tb« 
discretion  to  be  exercised  by  his  executors. 
Without  that  action  he  did  not  Intend  to  dis- 
pose of  the  residue  of  his  property." 

In  this  case  the  testator  did  not  intend, 
by  giving  to  Robert  W.  and  Esther  A.  the 
power  of  designating  the  institution,  or  lu- 
stitutlons,  to  receive  the  fund,  to  confer  a 
mere  power,  the  property  had  been  ^ven  to 
them  in  trust.  It  had  passed  from  the  es- 
tate of  James  P.  Parker,  and  had  become  a 
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trast  fand  In  which  his  estate  bad  no  inter- 
est, and  by  the  will  creating  the  tmst  the 
residue  of  the  trust  fund  was  to  be  applied 
to  charitable  purposes,  and,  as  said  In  the 
above  case,  "Effect  mi^t  be  given  to  the  be- 
quest as  a  charity." 

It  being  the  opinion  of  the  court  that  the 
bequest  in  question  was  a  valid  gift  to  <diar- 
itable  uses,  that  it  was  the  duty  of  Bobert 
W.  and  Esther  A.  to  have  selected  the  insti- 
tution, or  institutions,  to  receive  the  residue 
of  the  trust  fund,  and  that  by  their  neglect- 
ing to  do  so  during  their  lifetime,  the  trust 
did  not  fall  and  fall  into  the  estate  of  James 
P.  Parker.  That  it  Is  the  duty  of  the  court 
to  place  itself  in  the  place  of  the  trustees, 
and  to  devise  a  scheme  to  carry  out  the  in- 
tention of  the  testator  whereby  the  residue 
of  the  trust  fund  may  be  given  to  an  insti- 
tution, or  to  institutions  for  the  relief  of 
suffering  humanity. 

According  to  the  stipulation,  the  case  to 
be  remanded  and  heard  before  a  single  Jus- 
tice, as  to  the  proper  charitable  institu- 
tion, or  institutions,  to  share  in  the  fund. 
Bill  sustained,  with  cost  Decree  accord- 
ingly. 


MORSE  et  aL  v.  BALLOTJ  et  aL 

(Supreme  Judicial  Court  of  Maine.    June, 
1912.) 

1.  Wii-Ls  (I  686*)— CoNSTBUCTiOH— Disposi- 
tion OF  INCOKE. 

A  will  gave  one-third  of  the  residuary  es- 
tate in  trust  to  pay  the  income  to  B.  and  H. 
during  B.'s  lifetime,  the  principal  to  be  trans- 
ferred to  R.  and  H.  at  B.'s  death,  and  pro- 
vided that  if  R.  and  H.,  or  either  of  them, 
should  not  be  livine  at  the  termination  of  the 
trust,  the  principal  should  be  transferred  to 
the  legal  heirs  of  R.  and  H.,  or  either  of 
them;  "said  heirs  to  take  the  same  share  as 
said  R.  or  H.  wonld  have  taken,  if  living."  B. 
and  R.  are  living,  but  H.  died  intestate.  Held, 
that  the  income  of  H.'s  share  in  the  income 
passes  to  her  legal  representatives,  and  not 
to  her  heirs. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  iS  1631-1637;  Dec  Dig.  |  686.*] 

2.  Wills  (§  629*)— Vested  Intebests. 

Generally  a  devise  or  bequest  to  a  testa- 
tor's children  gives  a  vested  interest,  unless  a 
contrary  intention  is  shown  by  the  will. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  i{  1461,  1462;   Dec.  Dig.  i  629.*] 

8.  Wills  (J  627*)— Bequests  fob  Division— 

Interest  or  Beneficiabies. 

On  bequest  of  income  to  several  persons 
by  name,  to  be  divided  amon^;  them  equally, 
the  legatees  take  as  tenants  in  common  and 
not  as  joint  tenants,  and,  on  death  of  a  legatee 
before  termination  of  the  trust,  the  income 
must  be  paid  to  the  legal  representative  of  the 
estate  of  the  deceased  legatee. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  iS  1452-1459;  Dec  Dig.  t  627.*] 

4.  Acnoif  (I  6*)— Moor  Qitestiorb. 

A  conrt  will  not  determine  in  advance  of 
the  termination  of  a  testamentary  trast  who 
will  be  entitled  to  the  principal;  what  the  sit- 
na'tion  may  be  or  who  the  claimants  to  the 


principal  may  be  at  that  time  being  merely 
conjectural. 

[EA.  Note.— For  other  cases,  see  Action, 
Cent  Dig.  $  40;  Dec  Dig.  {  6.*] 

Report  from  Supreme  Judicial  Court,  Pe- 
nobscot County,  at  Law. 

Bill  by  Walter  L.  Morse  and  others,  trus- 
tees, against  William  R.  Ballou  and  others  to 
construe  the  last  will  and  testament  of  Lle- 
wellyn J.  Morse,  late  of  Bangor.  Answers 
were  filed  by  the  several  defendants.  At'  the 
conclusion  of  the  hearing  before  the  Justice 
of  the  first  instance,  the  case  was  reported  to 
the  Law  Court  upon  bill,  answers,  and  proof; 
"the  Law  Court  to  render  such  final  Judg,- 
ment  as  the  legal  and  equitable  rights  of  the 
parties  require." .  Decree  rendered. 

Argued  before  WHITEHOUSE,  C.  J.,  and 
SPEAR,  CORNISH,  BIRD,  HALEY,  and 
HANSON,  JJ. 

Louis  C.  Steams,  Jr.  of  Bangor,  for  plain- 
tiffs. Irish  ft  George,  for  Louisa  Hill,  Mark 
Langdon  Hill,  Walter  HUI,  and  Marlon  Hill. 
George  H.  Worster,  of  Bailor,  for  William 
R.  Ballou.  WlIllAin  H.  Irish,  for  Fred  D. 
Hill,  executor  and  guardian. 

CORNISH,  J.  [1]  Llewellyn  J.  Morse 
died  at  Bangor  October  24,  1902,  leaving  a 
last  will  and  tedtament  which  was  duly  ap- 
proved and  allowed  at  the  November  term  of 
the  probate  court  for  Penobscot  county. 

The  testator  in  the  residuary  clause  of 
his  will  divided  the  residue  of  his  estate  in- 
to thirds  and  bequeathed  one  of  these  thirds 
to  the  plaintiffs,  as  trustees,  in  the  follow- 
ing terms: 

"The  remaining  one-third  I  give,  bequeath 
and  devise  to  Walter  L.  Morse,  Carrie  L. 
Higgins  and  Alfred  J.  Robinson  above 
named,  to  have  and  to  hold  the  same  to  the 
said  Walter  L.  Carrie  L.  and  Alfred  J.  their 
heirs,  executors,  administrators  or  assigns  ac- 
cording to  the  nature  and  quality  thereof  re- 
spectively in  trust,  for  the  following  pur- 
poses and  uses,  viz.,  to  invest  manage  and 
control  the  same  as  they  may  deem  best 
and  during  the  lifetime  of  my  deceased 
daughter's  husband  Willis  B.  Bridges,  to  pay 
over  to  the  said  Fannie  Bridges  Robinson 
and  Louisa  Bridges  Hill,  the  net  annual  in- 
come and  profits  of  the  said  one-third  held 
in  trust  by  them  as  aforesaid,  said  trust  to 
continue  until  the  death  of  the  said  Willis 
B.  Bridges,  and  after  his  decease,  then  I 
order  and  direct  said  trustees  to  transfer 
and  convey  said  one-third  to  the  said  Fannie 
Bridges  Robinson  and  Louisa  Bridges  Hill, 
each  to  share  and  share  alike,  and  lu  case 
they  or  either  of  them  are  not  living  at  the 
teriulnation  of  said  trust,  then  I  order  and 
direct  said  trustees  to  transfer  and  convey 
said  one-third  to  the  persons  who  would  be  at 
the  time  the  legal  heirs  of  the  said  Fannie 
Bridges  Robinson  and  Louisa  Bridges  Hill, 
or  either  of  them,  said  heirs  to  take  the 
same  share  the  said  Fannie  Bridges  Robln- 
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son  or  Louisa  Bridges  HIU  would  bave  taken 
If  living." 

WnUs  B.  Bridges  Is  living,  so  tbat  this 
trust  has  not  yet  terminated.  Fannie  Bridg- 
es Robinson  is  also  living,  but  Louisa  Bridg- 
es Hill  died,  testate,  March  22,  1907,  leaving 
a  husband  and  four  minor  children  by  her 
marriage  to  him,  and  a  son  by  a  former  mar- 
riage. 

The  plaintiff  trustees,  by  bill  in  equity,  in 
which  all  persons  interested  have  been  made 
parties,  ask  this  court  for  a  construction  of 
the  wUl. 

1.  The  first  question  propounded  is  this: 
."What  disposition  shall  be  made  of  one- 
half  of  the  net  annual  income  of  said  one- 
third  of  said  residue  from  the  death  of 
Louisa  Bridges  Hill  until  said  trust  shaU  be 
terminated  by  the  death  of  Willis  B. 
Bridges?" 

[2,  3]  We  think  the  intent  of  the  testator 
as  expressed  in  the  will  can  be«giveu  ettect 
under  well-established  rules  of  construction. 
He  desired  bis  two  daughters  to  share  equal- 
ly in  this  one-third.  He  provided  for  a 
trust  to  continue  during  the  life  of  Willis  B. 
Bridges,  the  husband  of  a  deceased  daughter. 
During  that  period  the  daughters  are  to 
share  the  income.  At  the  termination  of 
that  period  they  are  to  share  the  principal, 
and,  in  case  of  the  death  of  either  or  both 
prior  to  the  termination  of  the  trust,  the 
then  legal  heirs  of  such  deceased  daughter 
are  to  take  such  daughter's  share  in  the 
principal.  For  that  contingency,  express  pro- 
vision is  made.  But  nothing  is  said  as  to 
what  shall  be  done  with  the  daughter's  share 
of  the  Income  accruing  between  her  death 
and  the  termination  of  the  trust.  The  gift 
of  the  income,  unlike  the  gift  of  the  princi- 
pal, Is  made  to  the  daughters  alone.  The 
heirs  are  not  mentioned.  The  general  rule 
is  that  a  devise  or  bequest  to  children  gives 
a  vested  interest  unless  the  contrary  inten- 
tion Is  shown  by  the  will,  and  we  fail  to 
find  any  contrary  intention  here. 

It  is  also  a  well-settled  rule  that  in  the 
case  of  the  bequest  of  Income  to  several  per- 
sons by  name,  to  be  divided  among  them 
equally,  the  legatees  take  as  tenants  in  com- 
mon and  not  as  joint  tenants,  and  in  the 
case  of  the  death  of  a  legatee  before  the 
termination  of  the  trust,  the  Income  must 
be  paid  to  the  legal  representative  of  the  es- 
tate of  the  deceased  legatee. 

The  following  cases  are  directly  in  point: 

In  Jones  v.  Randall,  1  Jac.  &  W.  100,  the 
testiitor  gave  bis  leasehold  estates  In  trust 
to  his  executors,  with  directions  to  pay  an 
annuity  of  £450  to  his  daughter  during  her 
life,  and  after  her  death  to  her  surviving 
children  in  equal  proportions,  the  trust  to 
continue  and  the  annuity  to  be  paid  during 
the  life  of  the  survivor  of  the  children.  The 
daughter  died  after  the  will  took  effect  leav- 
ing four  children,  and  subsequently  one  of 
these    children    died.      The    question    then 


arose  as  to  whom  the  share  of  the  annnit.T 
belonging  to  the  deceased  child  should  l« 
paid,  and  it  was  held  that  it  should  be  paid 
not  to  the  three  surviving  children,  but  lu 
the  administrator  of  the  deceased  child. 

In  Bales  v.  Cardigan,  0  Sim.  384,  a  t€s:i 
trix  gave  to  her  servants,  Samuel  E^les  aiKl 
Charlotte,  his  wife,  an  annuity  of  £200  i 
year,  which  was  made  a  charge  upon  ttie 
estate,  for  their  lives  and  the  life  of  the  »rj- 
vivor.  The  court  construed  this  to  mean  tot 
each  was  entitled  to  the  annuity  during  ihe 
joint  lives  of  both  and  the  life  of  tlie  m- 
vivor,  and  upon  the  death  of  the  husband 
the  wife  must  continue  to  receive  her  one- 
half,  while  the  other  one-half  passed  to  tlie 
legal  representatives  of  the  husband. 

The  same  rule  was  recognized  and  follow- 
ed In  Bryan  v.  Twigg,  L.  R.  3  Eq.  Gas.  4'£. 

In  Stanwood  v.  Stanwood,  179  Mass.  2J>>, 
60  N.  E.  584,  the  will  under  discussion  close- 
ly resembled  the  one  in  the  case  at  bar,  % 
far  as  the  point  under  consideration  Is  coa- 
cemed.  The  testator  devised  all  his  real  es- 
tate to  a  trustee  for  the  equal  benefit  of 
his  four  children,  who  were  to  receive  thv> 
net  Income  equally  during  a  certain  pt-riixl 
at  the  termination  of  which  the  tru}«tee  wa« 
to  divide  the  property  held  by  him  under  tix 
trust  equally  among  the  testator's  "said  cbi:- 
dren  and  their  heirs  and  assigns."  One  ".' 
the  children  died  after  the  testator  but  be- 
fore the  termination  of  the  trust.  The  C'Cf 
held  that  the  children  took  a  vested  Interr-t 
in  the  income  as  tenants  in  common,  ai.<i 
that  the  share  of  this  deceased  child  in  tlie 
income  went  to  the  executor  of  the  child. 

The  opinion  cites  and  follows  the  three 
English  cases  above  referred  to.  The  Ter.v 
recent  case  of  Federhen  v.  Kibbey,  204  Mas*. 
291,  90  N.  E.  417,  reaffirms  the  same  prin- 
ciple. 

But  the  learned  counsel  for  the  son  of 
Mrs.  Hill  by  her  first  marriage,  while  apr«r- 
ently  admitting  the  force  of  these  declsiona. 
contends  that  they  do  not  apply  here.  t«- 
cause  he  claims  that  the  last  clause  of  tti> 
section,  "such  heirs  to  take  the  same  sIliiv 
the  said  Fannie  Bridges  Robinson  or  Louisa 
Bridges  Hill  would  have  taken  if  Hvine."  i: 
terms  divides  the  income  as  well  as  the  pri'-.- 
dpal  among  the  heirs,  and  negatives  the  iJ'  ■> 
that  it  should  pass  to  the  legal  representa- 
tive of  the  deceased  daughter. 

We  do  not  think  this  clause  was  Intend)*', 
to  have  or  has  such  an  effect    It  is  not  t' 
be  taken  by  itself,  but  is  to  be  read  wi*'. 
what  precedes  it,  and  when  so  read  it  ■- 
manifest  that  this  last  clause  is  intended  : 
make  clear  the  testator's  meaning.     At  t 
termination  of  the  trust  he  orders  the  tr.. 
tees  "to  transfer  and  convey  said  one-thi;  . 
to  the  persons  who  would  be  at  the  time  t 
legal  heirs  of  the  said  Fannie  Bridges  It. 
inson  and  Louisa  Bridges  Hill  or  either  -: 
them."    This  does  not  say  in  terms  that  t> 
distribution  1«  to  be  made  by  right  of  le.- 
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resentatlon,  but  transfers  tbe  trust  estate 
to  all  tbe  heirs  of  the  two  daughters,  If 
both  had  passed  away.  In  order  to  make  It 
perfectly  clear  that  each  branch  shall  re- 
ceive only  its  share,  he  added  the  last  clause, 
which  leaves  it  beyond  a  doubt,  "such  heirs 
to  take  the  same  share,  the  said  Fannie 
Bridges  Robinson  or  Louisa  Bridges  Hill 
would  have  taken  if  living."  Without  this 
last  clause  the  will  might  be  given  the  same 
effect;  but,  with  It,  every  iMssible  doubt  is 
cleared  away  as  to  who  shall  receive  the 
principal  and  in  what  proportions. 

This  clause  was  therefore  not  unnecessary, 
as  the  son  claims,  but  was  wisely  added. 

Moreover,  this  last  clause  cannot  by  any 
fair  construction  be  made  to  apply  to  the 
income  to  be  distributed  before  the  termina- 
tion of  the  trust  estate.  The  word  "such" 
forbids  it  The  preceding  sentence  provides 
for  the  distribution  of  the  corpus  of  the  es- 
tate among  her  then  living  heirs  in  case  of 
the  death  of  a  daughter.  The  date  of  tbe 
termination  of  the  trust  fixes  the  heirs  who 
shall  be  entitled  to  receive  the  principal, 
and  this  last  clause  says  "such  heirs"  shall 
take  the  share  the  daughter  would  have  tak- 
en. How  can  it  be  possible  for  the  Income 
to  be  paid  over  to  heirs,  when  the  persons 
so  entitled  to  take  cannot  be  ascertained  un- 
til years  afterward  when  the  trust  ceases. 
For  instance,  William  R.  Ballon,  the  son 
who  now  claims  a  portion  of  the  income, 
may  never  be  entitled  to  any  portion  of  the 
principal.  Els  right  depends  upon  his  be- 
ing alive  at  the  termination  of  the  trust  es- 
tate. Be  will  then  be  one  of  "such  heirs." 
And  only  "such  heirs"  will  then  take.  Until 
that  time  he  has  no  Interest  in  the  estate. 

1.  In  answer  to  the  first  question,  there- 
fore, the  court  would  say  that  one-half  the 
net  annual  Income  of  said  one-third  of  the 
residue,  from  the  death  of  Mrs.  Hill  until 
the  termination  of  the  trust,  should  be  paid 
to  Fred  D.  Hill,  the  executor  of  her  will. 

[4]  2.  The  second  question  propounded  is 
this: 

"At  the  death  of  said  Willis  B.  Bridges 
and  the  termination  of  said  trust,  who  wiU 
be  entitled  to  the  principal  of  one-third  of 
said   residue?" 

We  think  this  question  is  premature.  The 
■  trust  la  still  in  existence.  What  the  situa- 
tion may  be,  or  who  the  claimants  may  be,  at 
the  death  of  Willis  B.  Bridges,  is  now  a 
mere  matter  of  conjecture.  The  situation 
now  and  the  situation  then  will  doubtless 
differ  greatly.  It  may  change  so  that  no  in- 
structions will  then  be  needed  or  requested. 
'  It  is  certainly  a  moot  question  at  the  pres- 
..  ent  time,  and  therefore  it  is  unnecessary  for 
tbe  court  to  consider  It 

Taxable  costs  and  reasonable  counsel  fees 
may  be  allowed  by  the  judge  of  probate  from 
'.  the  trust  estate. 

Decree  in  accordance  with  this  opinion. 


OETCHELL  v.  MERCANTILB  &  MFRS.' 
MUT.  FIRE  INS.  CO. 

(Supreme  Judicial  Court  of  Maine.    June, 
1912.) 

1.  Insttbanok    (I  124*)  —  FiBE  Insubancb— 
Nature  of  Contbact. 

A  contract  of  insurance  against  fire  is  a 
contract  of  indemnity  to  reimburse  insured  for 
bis  actual  loss  not  exceeding  an  agreed  sum. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §S  172,  178;  Dec.  Dig.  g  124.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  4,  pp.  3674r-3677.] 

2.  Insubanck    (S    115*)— Fibb    Insubance— 
"Insurable  Intebest."  k 

Whether  one  has  an  insurable  interest  in\ 
property  is  tested  by  the  question  whether  he 
will  be  directly  and  financially  affected  by  loss 
of  the  property.  / 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  K  139-157,  177;   Dec.  Dig.  {  116.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  4,  pp.  3670-3674 ;   vol.  8,  p.  7690.] 

3.  Insubance    (S    116*)— Fibb   Insubance— 
Insubable  Intebest. 

Plaintiff  had  an  interest  in  a  building  in- 
surable to  the  amount  of  $1,000,  though  tbe 
building  was  owned  by  his  mother,  where  he 
had  possession  under  an  oral  agreement  that 
be  might  have  a  storeroom  therein  as  long  as 
his  mother  should  live,  at  a  monthly  rental, 
where  he  made  improvements  in  the  building 
costing  $1,000  or  more,  involving  rearrange- 
ment of  the  rooms  of  his  store,  changing  shelv- 
ing and  putting  an  ell  on  the  rear  of  the  build- 
ing, especially  where  insurer's  president  was 
fully  informed  of  the  situation  when  he  solic- 
ited the  insurance,  and  plaintiff's  application 
stated  the  facts. 

[Eid.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  SS  139-157,  177;   Dec.  Dig.  J  116.*] 

4.  Fbauds,  Statute  of  (S  125*)- Leases. 

A  parol  lease  of  land  for  more  than  a 
year  is  merely  voidable,  and  not  absolutely 
void  under  the  statute  of  frauds. 

[Ed.  Note. — For  other  cases,  see  Frauds, 
Statute  of.  Cent  Dig.  U  275-277%;  Dec  Dig. 
i  125.*] 

5.  Insubance    (|   499*)— Fibe   Insubance— 
Amount  of  Loss— Ascertainment. 

Recovery  of  fire  insurance  is  not  defeated 
because  the  amount  of  loss  cannot  be  deter- 
mined without  difficulty,  and  is  to  some  extent 
a  matter  of  estimate. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {  1274;   Dec.  Dig.  §  499.*] 

6.  Insubance    (§   503*)— Leasehold    Inteb- 
ESTS- Measube  of  Loss. 

Where  a  leasehold  interest  is  insured,  the 
value  for  the  unexpired  term  is  the  measure  of 
loss. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  U  1280,  1281;   Dec.  Dig.  $  503.*] 

7.  Insubance    (S   503*)— Fibk   Insurance- 
Amount  OP  Loss. 

In  an  action  on  a  fire  policy  covering 
plaintiff's  leasehold  interest  in  a  building  on 
which  he  had  a  lease  during  his  mother's  life- 
time, the  amount  of  the  loss  was  properly  as- 
certained by  taking  the  present  worth  60  days 
after  proof  of  loss  of  the  aggregate  amount 
representing  the  difference  between  the  rea- 
sonable rental  value  and  the  rental  cost  to 
plaintiff  during  the  mother's  expectancy  of 
life. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  g{  1280,  1281;   Dec.  Dig.  §  503.*] 


*For  other  cases  •«•  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Kejr  No.  Series  k  Rep'r  Indexes 
83  A.— 51 


Digitized  by  VjOOQIC 


8S  ATLANTIC  REPORTEB 


(Me. 


Report  from  Supreme  Jndidal  Conrt,  Som- 
erset County,  at  Law. 

Action  by  Thomas  B.  Oetchell  against  the 
Mercantile  &  Manufacturers'  Mutual  Fire 
Insurance  Company.  On  report  Judgment 
for  plain  tlfr. 

Argued  before  WHITEHOUSE,  C.  J.,  and 
SPEAR.  CORNISH,  BIRD,  HALBY,  and 
HANSON,  JJ. 

Manson  &  Coolidge,  of  Plttsileld,  for  plain- 
tifr.    W.  G.  Chapman,  for  defendant 

CORNISH,  J.  On  February  22,  1910,  the 
defendant  Issued  Its  policy  of  fire  Insurance 
Insuring  the  plaintiff  for  one  year  to  the 
amount  of  f  1,000  on  a  two-story,  frame  bnild- 
Ing,  and  additions  thereto,  etc.,  situated  at 
Plttsfleld  Tillage,  Me.;  the  plaintiff  paying 
a  premium  of  is  and  giving  his  premium 
note  for  the  further  sum  of  $85.  The  prem- 
ises were  destroyed  by  fire  on  January  8, 
1911.    The  case  is  before  this  court  on  report 

The  defendant  introduced  no  evidence,  but 
the  following  facts  are  fairly  proved  by  the 
evidence  Introduced  by  the  plaintiff:  The 
plaintiff's  mother,  Amanda  R.  Brown,  was 
the  owner  of  the  building  at  the  time  of 
the  fire,  and  had  been  the  owner  for  a 
period  of  15  years  prior  thereto.  She  had 
placed  insurance  upon  the  building  in  her 
own  name  to  the  amount  of  $2,000,  and  re- 
ceived (1,800  in  settlement  of  her  loss  after 
the  flre. 

The  building  was  occupied  by  three  ten- 
ants, the  plaintiff  occupying  the  street  floor 
for  a  hardware  store,  with  rooms  in  the  rear 
for  storage  purposes,  and  the  other  tenants 
occupying,  respectively,  the  basement  and 
the  tenement  In  the  second  story. 

About  15  years  ago,  the  plaintiff's  mother 
was  anxious  for  him  to  have  a  business  of 
his  own,  and  agreed  orally  with  the  plaintiff 
to  let  him  have  this  store  65  by  30,  with 
two  back  rooms,  at  a  rental  of  |15  per 
month,  as  long  as  she  should  live.  Acting 
under  that  agreement  the  plaintiff  entered 
into  possession  of  the  premises  and  has  oc- 
cupied them  ever  since  He  has  made  im- 
provements, rearranging  the  back  rooms, 
changing  the  shelving,  and  putting  an  ell  on 
the  back  side  of  the  building,  at  a  total  cost 
of  |1,000  or  more.  A  fair  rental  value  of 
the  premises  at  the  time  the  Insurance  was 
placed  and  also  at  the  time  of  the  flre  was 
(30  per  month.  It  further  appears  that  the 
president  of  the  defendant  company,  who 
solicited  this  insurance,  fully  understood  that 
the  title  to  the  premises  was  in  the  plaintiff's 
mother,  and  what  the  plaintiffs  Interest  ac- 
tually was;  that  the  plaintiff's  application 
stated  these  facts,  although  its  precise  terms 
are  not  In  evidence,  because  It  was  not  pro- 
duced by  the  defendant,  although  it  was  filed 
with  the  company  when  the  policy  was  is- 
sued, and  is  referred  to  by  the  secretary  of 
the  company  in  a  letter  written  to  the  plain- 
tiff after  the  flre  in  which  he  says:  "Upon 
looking  up  your  letter  and  application,  I  find 


that  the  building  yon  occupy  Is  owned  by 
Mrs.  Brown,  who  you  state  is  your  motber. 
and  that  the  amount  placed  in  our  company 
was  simply  to  take  care  of  any  interest 
which  you  might  have."  There  Is  no  claim 
of  fraud  or  false  representation  in  the  pro- 
curement of  the  policy  by  the  plaintiff,  or  in 
his  application. 

The  plaintiff  therefore  claims  that,  under 
the  facts  as  stated  above,  he  had  a  pecu- 
niary interest  in  the  preservation  of  the 
property  to  the  amount  of  (180  a  year  dur- 
ing the  life  of  his  mother,  that  being:  the 
annual  difference  between  the  rent  char^ied 
under  the  agreement  (15  per  month  and  the 
fair  rentable  value  of  the  premises,  (30  per 
month;  that  this  was  an  insurable  interest: 
that  the  defendant  insured  it  and  should 
now  respond  in  damages  to  the  amount  of 
his  pecuniary  loss. 

The  defendant  on  the  other  hand,  con- 
tends that  the  plaintiff's  testimony  as  to  the 
agreement  with  his  mother  is  uncertain,  un- 
satisfactory, and  in  a  measure  self-contra- 
dictory, and  that  he  was,  at  most  a  n>ere 
tenant  at  will,  with  no  other  or  greater 
rights  than  the  other  tenants  in  the  same 
building  or  than  tenants  at  will  generally, 
and  that  he  had  no  such  Interest  as  the  law 
regards  as  insurable. 

[1-3]  It  is  true  that  the  plaintiff  varie!> 
somewhat  as  to  the  terms  of  the  agreenient 
with  his  mother,  but  the  fair  conclusion 
frou)  his  testimony  as  a  whole  la,  we  think, 
as  stated  above.  Assuming  bis  statement  to 
be  true,  did  he  have  an  insurable  interest 
at  the  time  when  the  policy  was  taken  and 
al^  when  the  flre  occurred? 
>T:he  term  "insurable  interest"  has  been 
'  defined  In  somewhat  varying  terms,  yet  with 
substantially  uniform  meaning.  The  scope 
of  the  rule  that  only  an  Insurable  Interest 
can  be  legally  Insured  may  be  determined  in 
some  measure  from  the  reason  that  created 
it.  It  was  this.  A  contract  of  Insurance  is 
a  contract  of  indemnity,  the  object  being  to 
reimburse  the  insured  for  his  actual  loss 
not  exceeding  an  agreed  sum.  Wagering 
policies  are  forbidden  as  against  public  pol- 
icy. A.  should  not  be  allowed  to  Insure  for 
his  own  benefit  B.'s  property  in  which  A.  has 
no  concern,  and  by  the  loss  of  which  A. 
would  not  be  directly  and  financially  affected. 
To  hold  otherwise  would  be  to  increase  the 
moral  hazard  and  to  permit  one  man  to 
profit  by  the  losses  of  another.  The  cmcial 
question  therefore  is.  Will  the  Insured  he 
directly  and  finandally  affected  by  the  loss 
of  the  property  insured.  If  so,  he  has  such 
nn  interest  as  the  law  will  recognise.  The 
lo!^<i  must  not  be  indirect  or  sentimental,  but 
direct  and  actual.  It  is  not  necessarily  an 
interest  in  the  property  in  the  sense  of  title, 
but  a  concern  in  the  preservation  of  the  pfoi>- 
erty.  and  such  a  relation  to  or  connection 
with  It  as  will  necessarily  entail  a  pecuniary 
loss  in  case  of  Its  injury  or  destruction.  This 
opens  a  wide  field,  and  the  decisions  take  an 
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pxtenslre  range  with  a  growing  tendency  to 
expand  rather  than  to  contract  the  scope 
of  the  term.  It  has  therefore  been  held  that 
It  la  sufficient  if  the  insured  has  any  legal 
interest  whatever,  as  an  owner  in  fee,  a  mort- 
gagee, a  tenant  for  life,  or  a  lessee,  or  an 
equitable  interest,  as  a  mortgagor,  even 
after  foreclosure  proceedings  begun,  but  not 
perfected,  or  a  purchaser  under  a  bond  for 
conveyance,  or  If  the  Insured  has  a  right  de- 
rivable out  of  some  contract  about  the  thing 
Insured  of  such  a  nature  that  the  Insured 
may  be  benefited  by  its  preservation  and 
prejudiced  by  its  destruction,  as  a  common 
carrier  of  goods  of  others  in  transportation, 
or  a  bargainee  of  goods  who  has  advanced  a 
portion  of  the  purchase  price. 

In  other  words,  without  attempting  to  coin 
a  new  definition  but  reversing  the  usual  or- 
der, it  may  be  said  that  any  direct  pecu- 
niary loss  negatives  the  idea  of  a  wagering 
policy  and  presupposes  an  insurable  interest, 
and  an  insurable  interest  can  be  Insure^'' 

We  find,  therefore,  as  we  would  expect;  the 
term  defined  in  broad  and  comprehensive  lan- 
guage: "If  such  a  relation  exists  between 
the  assured  and  the  property  that  Injury  to 
It  will,  in  natural  consequence,  be  a  loss  to 
him.  he  has  an  Insurable  interest  therein." 
Wilson  T.  Jones.  L.  R.  2  Exch.  139.  "Any 
person  has  an  insurable  Interest  in  property, 
by  the  existence  of  which  he  receives  a  ben- 
efit, or  by  the  destruction  of  which  he  will 
suffer  a  loss,  whether  he  has  or  has  not  any 
title  in,  or  Hen  upon,  or  possession  of,  the 
property  Itself."  Eastern  R.  R.  Co.  v.  In- 
surance Co.,  98  Mass.  423. 

"If  a  person  has  such  an  interest  in  prop- 
erty that  he  will  suffer  pecuniary  loss  by 
its  destruction,  he  has  an  insurable  interest" 
Walner  v.  Insurance  Co.,  153  Mass.  335,  26 
N.  E.  877, 11  L.  R.  A.  598.  But  no  more  com- 
prehensive definition  has  been  given  than  by 
this  court  in  OUman  v.  Insurance  Co.,  81 
Me.  488,  17  Atl.  S44,  where  the  language  is 
as  follows:  "It  may  be  stated  as  a  general 
proposition,  sustained  by  all  the  authorities, 
that  whenever  a  person  will  suffer  a  loss 
by  a  destruction  of  the  property  he  has  an 
insurable  Interest  therein." 

An  application  of  this  test  brings  the  inter- 
est of  the  plaintiff  In  the  case  at  bar  clearly 
within  the  rule. 

This  is  not  the  case  of  an  ordinary  tenant 
at  will,  whose  sole  interest  in  the  property 
or  In  its  preservation  could  not  extend  be- 
yond the  time  which  would  be  required  to 
evict  blm. 

But  the  Supreme  Court  of  Iowa  has  held 
that  even  tliat  interest  constitutes  a  right  of 
possession  for  a  definite  term  of  at  least  30 
days,  and  is  Insurable.  Schaeffer  v.  Insur- 
ance Co.,  113  Iowa.  652,  85  N.  W.  985. 

[4]  The  rights  of  the  plaintiff  In  the  case 
at  bar,  however,  are  superior  to  the  rights 
of  the  ordinary  tenant  at  will.  He  had  made 
a  contract  with  the  owner  for  a  tenancy  to 


continue  during  the  owner's  life,  a  specific 
term.  It  is  true  that  the  contract  was  not 
reduced  to  writing,  and  was  therefore  void- 
able under  the  statute  of  frauds,  but  it  was 
not  thereby  rendered  absolutely  void  and 
nonenforceable.  "Parol  leases  are  not  void." 
Elliott  V.  Stone,  1  Gray  (Mass.)  571.  Hav- 
ing entered  into  possession  under  the  con- 
tract and  partly  performed  It,  having  with 
the  owner's  knowledge  made  valuable  Im- 
provements and  additions,  presumably  in  con- 
sequence of  the  contract,  we  are  not  pre- 
pared to  say  that  equity  would  have  left  him 
remediless  in  case  the  owner  had  attempted 
to  evict  him.  He  had,  in  effect,  paid  the  dif- 
ference between  the  agreed  rent  of  $15  per 
month  and  the  fair  rental  value  of  $30  per 
month  In  advance  by  the  making  of  the  im- 
provements, and  he  could  only  be  made  whole 
by  a  continuation  in  occupancy  during  the 
agreed  term.  These  facts  might  have  fur- 
nished ground  for  equitable  interference  had 
occasion  required,  and  the  fact  that  the 
agreement  was  oral  would  not  have  deprived 
the  plaintiff  of  his  remedy.  Specific  per- 
formance has  been  successfully  Invoked  un- 
der oral  contracts  voidable  under  the  statute 
of  frauds,  when  part  performance  has  been 
made.  Ash  v.  Hare,  73  Me.  401;  Qreen  v. 
Jones,  76  Me.  563;  Woodbury  v.  Gardner,  Tl 
Me.  68;  Bigelow  v.  Bigelow,  95  Me.  17,  49 
Atl.  49. 

But,  whatever  the  plaintifTs  remedy  vaaj 
have  been  had  the  owner  repudiated  the  con- 
tract, the  fact  remains  In  this  case  that  slie 
had  never  done  so.  She  -recognized  the  lease 
as  existing  at  the  time  of  the  fire  and  the 
plaintiff  as  her  tenant  under  It  The  tenancy 
was  admittedly  of  value  to  the  plaintiff.  He 
derived  a  profit  of  $180  a  year  under  It.  His 
removal  to  equally  good  quarters  increased 
his  annual  rent  by  that  amount.  He  was 
interested  pecuniarily  and  directly  In  the 
preservation  of  the  property,  and  its  de- 
struction meant  to  him  a  personal  financial 
loss.  The  following  cases  liave  a  bearing 
upon  the  propositions  involved:  Insurance 
Co.  V.  Mendenhall,  164  111.  458,  45  N.  B.  1078, 
36  L.  R.  A.  374;  Berry  v.  Insurance  Co.,  132 
N.  T.  49,  30  N.  E.  264,  28  Am.  St  Rep.  548; 
Schaefer  v.  Insurance  Co.,  133  Iowa,  205, 
100  N.  W.  857,  110  N.  W.  470;  Welch  v.  Fire 
Ass'n,  120  Wis.  456,  98  N.  W.  227 ;  Amsinck 
V.  Insurance  Co.,  t2d  Mass.  186. 

It  is  therefore  the  opinion  of  the  court 
that  the  plaintiff  had  such  an  insurable  In- 
terest in  the  property  as  permitted  nim  n» 
effect  the  insurancef  and  to  recover  in'  case 
of  loss. 

This  conclusion  la  reached  in  this  case 
with  less  hesitation  because  the  president  of 
the  insurance  company  was  fully  informed 
of  the  situation  when  he  solicited  the  insur- 
ance and  the  plaintiff's  written  application 
also  stated  the  facts. 

With  a  full  knowledge  of  the  plaintUTs 
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relation  to  tbe  property  and  of  his  mother's 
ownership  in  fee,  tbe  company  issued  the 
poUcy,  and  received  and  has  since  retained 
the  premium  and  premium  note.  Under  such 
circumstances,  it  should  require  unusual  rea- 
sons to  satisfy  the  court  that  the  Interest  in- 
sured was  not  insurable. 

The  fact  that  the  policy  in  terms  covers 
the  buildings,  and  does  not  specify  the  plain- 
tlft'a  Interest,  is  immaterial.  Tbe  company 
knew  tbe  facts,  and  Independent  of  that,  in 
tbe  absence  of  any  specific  Inquiry  on  tbe 
part  of  the  insurers,  or  express  stipulation 
in  tbe  policy,  no  particular  description  of  the 
nature  of  the  insurable  interest,  is  necessary. 
GUman  t.  Ins.  Co.,  81  Me.  488,  17  A.a.  644, 
and  cases  cited. 

[S-7]  Tbe  only  question  remaining  is  the 
amount  of  tbe  plaintiff's  loss.  The  deter- 
mination of  this  question  is  not  without  dif- 
ficulty as  it  is  to  some  extent  a  matter  of 
estimate,  but,  while  this  may  require  a  bal- 
ancing of  probabilities,  it  is  not  insurmount- 
able. Doyle  V.  Insurance  Co.,  181  Mass.  139, 
144,  63  N.  E.  394.  Similar  problems  often 
arise  in  actions  for  personal  Injury.  The 
life  tables  were  introduced  in  evidence  In 
tbe  case  at  bar  showing  tliat  tbe  mother's 
expectancy  of  life,  her  age  being  76  at  tbe 
time  of  the  trial,  was  5.88  years,  and  at  the 
time  of  tbe  fire,  a  year  before,  it  was  6.88 
years.  It  was  also  shown  that  her  health  is 
good,  and  that  she  comes  of  a  long-lived 
family  on  one  side  at  least;  her  mother  liv- 
ing to  tbe  age  of  93  and  her  maternal  grand- 
father to  the  age  of  83.  It  would  seem, 
therefore,  conservative  and  Just  to  reckon 
upon  the  plaintiff's  tenancy  continuing  for 
a  term  of  seven  years  after  the  date  of  the 
flre,  and,  where  a  leasehold  interest  is  insur- 
ed, tbe  value  of  the  unexpired  term  is  tbe 
measure  of  loss.  Nlblo  v.  Insurance  Co.,  1 
Sandf.  (N.  Y.)  551 ;  Carey  v.  Insurance  Co., 
33  Hun  (N,  Y.)  315;  May  on  Ins.  (2d  Ed.)  p.  648, 
InScbaeferv.  Insurance  Co.,  133  Iowa,  205, 
100  N.  W.  867,  110  N.  W.  470,  it  was  held 
that  tbe  loss  to  tbe  insured  from  tbe  de- 
struction of  a  building  which  be  bad  a  right 
to  occupy  during  bis  life  was  determined  by 
tbe  difTerence  between  tbe  reasonable  rental 
value  and  tbe  rental  cost  to  him  for  the  re- 
mainder of  the  term,  such  term  to  be  com- 
puted from  tbe  life  tables  and  other  material 
evidence.  Reckoning,  therefore,  oil  the  basis 
of  ?180  a  year  for  seven  years  from  January 
9,  1911,  a  total  of  $1,260,  tbe  loss  Is  approx- 
imately determined  by  taking  tbe  present 
worth  of  that  amount  on  May  7,  1911 ;  that 
being  60  days  after  proof  of  loss  was  receiv- 
ed by  the  company. 

The  amount  so  ascertained  exceeds  slight- 
ly the  amount  of  the  policy. 

Therefore  the  entry  must  be: 

Judgment  for  the  plaintiff  for  $1,000  and 
costd. 


HAAKBNSEN  v.  BURGESS  SUI/PHITE 

FIBRE  CO. 

(Supreme    Court   of   New    Hampshire.      Coos. 

June  4,  1912.) 

1,  Master  and  Sbbvant  {|.103^>— IicjTJMrjs 
TO  Sebvani>— Safe  Place  to  Wobk — Plat- 
forms ANn  Scaffolds. 

I£  an  employer  undertakes  to  famish  to 
an  employ^  the  staging  on  which  he  !■  to  -work 
as  a  completed  structure,  it  is  his  duty  to  see 
that  it  is  reasonably  safe  and  suitable  for  tlie 
purpose  for  which  intended,  and  he  cannot  es- 
cape liability  for  the  negligent  perfoimance  of 
this  duty  by  delegating  its  execution. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  175;   Dec.  Dig.  {  103.*1 

2.  Masteb  and  Sbbvaitt  (J  103*)— Injttbibs 
TO  Sebvant— Safe  Place  to  Wobk— Plat- 
70BUS  AND  Scaffolds. 

If  an  employer  does  not  undertake  to  fur- 
nish the  staging  on  which  employ^  are  to 
work  as  a  completed  structure,  but  it  is  either 
expressly  or  impliedly  agreed  that  the  em- 
ployes Bball  build  the  staging  as  a  part  of  their 
work,  the  duty  resting  on  the  employer  is  that 
of  using  reasonable  care  to  provide  material 
suitable  in  quantity  and  quality  and  of  em- 
ploying suitable  men  to  do  the  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  $  175;   Dec.  Dig.  {  103.*] 

8.  Masteb  and  Sebvart  ({  286*)— Injubieb 

TO  Sebvant  —  Actions  —  Qdestions   fob 

Juby. 

Whether  an  employer  undertook  to  famish 
the  staging  on  which  his  employes  were  to 
work  as  a  completed  stmctnie,  or  whether  it 
was  understood  that  the  employes  should  con- 
struct such  staging,  is  a  question  of  fact,  and. 
if  the  evidence  is  conflicting,  cannot  be  deter- 
mined as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  {{  1001,  1006,  1010-1050: 
Dec.  Dig.  S  286.»] 
4.  Masteb  and  Sebvant  (|  286*)— Irjduies 

TO   Sebvant  —  Actions  —  Questions  fob 

J0BY. 

Where  it  was  a  question  for  the  jury 
whether  an  employer  furnished  the  stagioK  on 
which  the  employes  were  to  work,  and  there 
was  evidence  that  the  support  at  one  end  of  the 
staging  was  so  constructed  as  to  be  unsuitable 
for  the  purpose  and  likely  to  fall,  that  the 
staging  did  fall  as  soon  as  the  employes  went 
on  it,  and  that  if  the  support  had  been  prop- 
erly constructed  It  would  not  have  fallen,  there 
was  sufficient  evidence  of  the  employer's  fail- 
ure to  furnish  a  proper  staging  to  require  its 
submission  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  1001,  1006,  1010-1000: 
Dec  Dig.  i  286.*] 

Exceptions  from  Superior  Coort,  Coos 
County;   Pike,  Judge. 

Action  by  Julius  Haakenaen  against  tbe 
Burgess  Sulphite  Fibre  Company.  To  tbe 
denial  of  a  nonsuit,  defendant  excepts.  Ex- 
ception overruled. 

Case  for  personal  injuries  caused  by  tike 
fall  of  a  staging  upon  which  the  plalntttF 
was  at  work  laying  brick.  Trial  by  the  Jurr. 
resulting  in  a  disagreement  At  the  c]o$« 
of  the  plaintifT's  evidence,  which  was  all  that 
was  introduced,  the  defendants  moved  for 
a  nonsuit    The  motion  was  denied,  and  tbey 


•For  other  case*  lee  «ame  topic  and  section  NUMBER  la  Dec.  Dig.  *  Am.  Dig.  Kar  No.  SerlM  A  Ras'r  Indaxas 


Digitized  by  CjOOQIC 


N.H^ 


FERHAM  T.  LANS 


805 


excepted.  The  evidence  tended  to  prove  the 
following  facts:  The  plaintiff  was  employed 
to  lay  brick.  He  was  not  hired  to  build  the 
stagings  npou  which  the  masons  worked,  and 
had  nothing  to  do  with  their  construction; 
this  work  being  Intrusted  by  the  defendants 
to  carpenters,  or  to  carpenters  and  the  boss 
mason.  The  plaintiff  and  the  men  engaged 
with  him  In  laying  brick  never  went  upon 
the  stagings  until  they  were  notified  that 
they  were  completed  and  ready  for  use,  and 
be  did  not  go  upon  the  staging  in  question 
untU  he  was  so  notlQed.  The  negligence 
complained  of  was  the  use  of  an  unsuitable 
ledger  board  or  support  at  one  end  of  the 
etaglng. 

Matthew  J.  Ryan,  of  Berlin,  and  Rich  & 
Marble,  of  Oorham,  for  plaintiff.  Drew, 
Shnrtleff  &  Morris,  of  Lancaster,  and  Sulli- 
van &  Daley,  of  Berlin,  for  defendant.  . 

BINGHAM,  J.  [1]  If  the  defendants  un- 
dertook to  fnmlsh  the  staging  as  a  com- 
pleted stmcture  for  the  plaintiff  to  work 
upon,  it  was  their  duty  to  see  that  it  was 
reasonably  safe  and  suitable  for  the  purpose 
for  which  It  was  intended.  In  such  case 
their  duty  would  be  a  personal  one,  for  the 
negligent  performance  of  which  they  could 
not  escape  liability  by  delegating  its  execu- 
tion to  servants  or  agents.  Thompson  t. 
Bartlett,  71  N.  H.  174,  61  Atl.  633,  93  Am. 
St  Rep.  504;  English  v.  Amldon,  72  N.  H. 
301,  56  Atl.  548;  Lambert  v.  Company,  72 
Vt  278,  282,  47  Atl.  1085 ;  Arkerson  v.  Den- 
nlson,  117  Mass.  407,  412 ;  Callahan  v.  Acad- 
emy, 180  Mass.  183,  62  N.  E.  260;  McCone 
V.  Gallagher,  16  App.  Dlv.  272,  279,  280,  44 
N.  Y.  Supp.  697;  Richards  v.  Hayes,  17  App. 
Dlv.  422,  46  N.  Y.  Supp.  234;  Chicago,  etc, 
R  R.  V.  Maroney,  170  111.  52p,  524,  48  N. 
B.  053,  62  Am.  St  Rep.  396 ;  Cadden  v.  Com- 
pany, 88  Wis.  409,  417,  60  N.  W.  800. 

[2]  On  the  other  hand.  If  the  defendants 
did  not  undertake  to  furnish  the  staging  as 
a  completed  structure,  but  it  was  either  ex- 
pressly or  impliedly  agreed  that  the  plaintiff 
and  the  men  employed  with  him  should  build 
the  staging  as  a  part  of  the  work  they  had 
undertaken  to  do,  then  the  duty  resting  upon 
the  defendants  was  that  of  using  reasonable 
care  In  providing  materials  suitable  in  quan- 
tity and  quality  for  the  object  In  view  and 
In  employing  suitable  men  to  do  the  work. 
BobichAod  V.  Mendell,  75  N.  H.  391,  74  Atl. 
1049;  McLnlne  v.  Company,  71  N.  H.  294,  52 
Atl.  545,  58  L.  R.  A.  462,  93  Am.  St  Rep.  522 ; 
Manning  v.  Manchester  Mills,  70  N.  H.  682, 
49  Atl.  91. 

[}]  It  is  thus  apparent  that  the  applica- 
tion of  the  legal  principles  Involved  in  either 
of  the  above  propositions  depends  upon  the 
determination  of  the  question  whether  the 
defendants  undertook  to  furnish  the  staging 
as  a  completed  structure,  or  whether  It  was 
understood  that  the  plaintiff  and  the  men 
employed  with  him  to  lay  brick  would  also 


buUd  the  staging  as  an  Incident  of  their 
work.  This  question,  like  all  questions  of 
fact,  is  to  be  determined  by  the  Jury  upon 
evidence  (McGlll  v.  Company,  70  N.  H.  125, 
129,  46  AU.  684,  85  Am.  St  Rep.  618;  Don- 
nelly V.  Company,  90  Me.  110,  116,  117,  37 
AU.  874;  2  Labatt,  M.  &  S.  1780,  1784);  and 
as  the  evidence  in  this  case  is  conflicting,  to 
say  the  least,  it  cannot  be  held  as  a  matter 
of  law  that  the  defendants  did  not  undertake 
to  provide  the  staging  as  a  completed  struc- 
ture. 

[4]  There  remains  to  be  considered  the  fur- 
ther question  whether  there  was  any  evi- 
dence from  which  reasonable  men  could  find 
that  the  staging  furnished  was  unsuitable 
and  that  the  plalntitTs  Injury  was  attribu- 
table thereto.  It  appeared  that  the  ledger 
board,  or  support  upon  which  the  put  logs 
rested  at  one  end  of  the  staging,  was  spliced 
at  a  point  about  halfway  between  the  8x10 
posts  to  which  It  was  nailed;  that  the  dis- 
tance between  these  posts  was  6  to  8  feet; 
that  a  ledger  board  of  this  nature  was  un- 
suitable; that  a  staging  constructed  with 
such  a  support  would  fall  eight  or  nine  times 
out  of  ten,  when  put  to  use;  that  this  stag- 
ing fell  aUQost  as  soon  as  the  plaintiff  and 
one  of  the  masons  engaged  with  him  went 
upon  it,  causing  them  to  be  thrown  to  the 
floor  below;  and  that,  had  the  ledger  board 
been  suitable,  the  staging  would  not  have 
fallen.  We  are  therefore  of  opinion  that 
reasonable  men  might  find  from  this  evidence 
that  the  fall  of  the  staging  was  due  to  the 
defective  ledger  board,  and  that  the  plain- 
tiff's injury  was  attributable  thereto. 

Exception  overruled. 

PARSONS,  a  J.,  and  YOUNG,  J.,  fonnd 
no  evidence  that  the  defect  In  the  ledger 
board  caused  the  injury.  The  others  con- 
curred. 


PERHAM   V.    LANE. 
(Supreme   Court   of  New  Hampshire.     Merri- 
mack.    June  4,  1912.) 

Abatement  and  Revival  ({  15*)— Pendency 

or  FoBUEB  Action. 

A  bill  to  foreclose  a  mortgage  for  default 
in  payment  of  principal  and  Interest  will  not 
abate  because  a  former  suit  to  foreclose  for  an 
earlier  default  was  not  dismissed  after  being 
settled,  but  is  still  pending. 

[EM.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  H  111-117;  Dec.  Dig. 
8  15.*] 

Exceptions  from  Superior  Court,  Merri- 
mack County;   Pike,  Judge. 

Action  by  Margaret  A.  Perham  against 
Nellie  W.  Lane.  Decree  for  plaintiff,  and 
defendant  excepts.     Exceptions  overruled. 

Bill  in  equity  to  foreclose  a  mortgage. 
The  defendant  filed  an  answer,  denying  the 
execution  of  the  conveyance,  and  also  alleg- 
ing that  if  she  did,  it  was  to  secure  the  pay- 
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ment  of  her  husband's  debt  Upon  the  trial 
the  plaintiff  produced  evidence  showing  that 
the  mortgage  was  given  by  the  defendant  to 
secure  the  purchase  price  of  the  property 
mortgaged,  and  that  there  was  a  default 
both  as  to  Interest  and  principal.  The  de- 
fendant's motion  for  a  nonsuit  was  denied, 
and  she  excepted.  A  previous  bill  had  been 
filed  on  account  of  a  default  of  an  interest 
payment.  The  amount  then  due,  with  the 
costs,  was  paid;  but  the  bill  had  not  been 
dismissed  when  the  present  one  was  filed. 
The  defendant  moved  that  this  bill  be  dis- 
miss^ because  of  the  pendency  of  the  prior 
one.  The  motion  was  denied,  and  she  ex- 
cepted. No  evidence  was  introduced  by  the 
defendant.  A  decree  for  the  plaintiff  was 
ordered,  and  the  defendant  filed  a  bill  of 
exceptions. 

Remick  &  Jackson,  of  Concord,  for  plain- 
tifl.  Hugh  Moore,  of  Nashua,  for  defend- 
ant 

PEASLEE,  J.  The  defendant's  counsel 
has  not  furnished  a  brief,  and  no  debatable 
question  has  been  found-  in  the  case.  The 
evidence,  Instead  of  being  conclusive  in  favor 
of  the  defendant  was  conclusive  against  her. 
State  v.  Harrington,  69  N.  H.  496,  45  AU. 
404.  The  former,  bill  was  for  an  earlier  d6- 
fiault  and  not  for  those  relied  upon  here. 
In  such  a  case  the  doctrine  that  a  second 
suit  must,  abate  lias  no  application. 

Exceptions  overruled.    All  concurred. 


KINO  V.  GARDINER,  BEARDSELL  &  CO. 
<Sqpreme    Court   of   New    Hampshire.     Hills- 
borough.    June  4,  1912.) 

MaSTKB    and     SBBVANT    (J    286*)— INJUBT    TO 
EstPLOTft— SnFFICIENOT    OF    EVIDENCE. 

In  an  employe's  action  for  injuries  from 
a  leather-cutting  machine  with  which  be  was 
walking,  evidence  AeM  sufficient  to  warrant 
stlbmlssion  of  the  case  to  the  jury  upon  the 
question  of  negligence  of  the  employer  in  fail- 
ing to  equip  the  machine  with  the  necessary 
spring  to  prevent  repeating. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  H  1001,  1006,  1010-1050; 
Dec.  Dig.  {  28C.*] 

Exceptions  from  Superior  Court  Hillsbor- 
ough County;    Chamberlln,   Judge. 

Action  by  Frank  E.  King  against  Gardi- 
ner, Beardsell  &  Co.  Verdict  was  for  plain- 
tiff, and  defendants  except.  Exceptions  over- 
ruled. 

Case  for  personal  Injuries  sustained  by  the 
plaintiff  while  in  the  defendants'  employ- 
ment, and  alleged  to  have  been  caused  by 
their  negligence.    Trial  by  Jury,  and  verdict 


for  the  plaintiff.  Transferred  from  tbe  su- 
perior court  on  defendants'  exceptions  to  tbe 
denial  of  their  motions  for  a  nonsuit  and 
the  direction  of  a  verdict  in  their  favor. 

Doyle  &  Lucier,  of  Nashua,  for  plaintiff. 
Branch  ft  Branch,  of  Manchester,  for  de- 
fendants. 

BINGHAM,  J.  In  this  action  the  plain- 
tiff complains  that  he  was  injured  while  in 
the  defendants'  employment  through  tbeir 
negligence  in  providing  him  with  a  machine 
for  cutting  out  shoe  heels  that  was  not 
equipped  with  a  spring  to  prevent  tlie  power 
hammer,  which  drove  the  die  that  cat  tbe 
leather,  from  repeating  and  coming  down 
when  his  foot  was  not  upon  the  treadle,  and 
wlien  he  was  adjusting  the  die  in  the  nsoal 
manner  preparatory  to  cutting  the  leather. 
There  was  a  verdict  for  the  plaintiff.  Tbe 
contention  of  the  defendants  is  that  tbere 
was  no  evidence  from  which  it  could  be 
found  that  they  were  negligent  and  that  tbe 
plaintiff  was  in  the  exercise  of  due  care. 

It  appeared  that  it  was  customary  to  equip 
machines  like  the  one  in  question  with  a 
spring,  to  obviate  the  likelihood  of  its  repeat- 
ing a  blow  when  the  operative  was  adjusting 
the  die  upon  the  leather;  that  the  machine 
upon  which  the  plaintiff  was  set  to  work 
was  not  so  equipped;  that  it  was  tbe  only 
machine  of  the  kind  the  plaintiff  bad  work- 
ed upon,  and  he  was  ignorant  of  tlie  neces- 
sity for  the  spring;  that,  while  a  man  of 
long  experience  might  with  reasonable  safe- 
ty operate  the  machine  without  a  spring,  it 
was  dangerous  to  permit  a  person  of  no 
greater  experience  than  the  plaintiff  was 
shown  to  have  had  to  do  so.  It  also  appear- 
ed that  the  die^  upon  being  strnck  by  tbe 
power  hammer,  often  stuck  in  the  wooden 
block  on  which  the  leather  was  placed,  re- 
quiring the  operative  to  strike  it  with  bis 
hand  to  enable  him  to  remove  and  reset  tbe 
die;  that  in  so  doing  his  thu^nb  would  pass 
over  the  arm  or  top  of  the  die;  tttat  this 
was  what  the  plaintiff  was  doing  when  the 
machine  repeated,  and  caught  his  thumb  be- 
twe^i  the  die  and  the  hammer;  that  wMIe 
the  plaintiff  knew  it  was  dangerous  to  place 
his  thumb  above  or  on  top  of  the  die  when 
his  foot  was  upon  the  treadle  which  releas- 
ed the  hammer,  he  did  not  know  ttiat  tbe 
machine  was  liable  to  repeat  when  bis  foot 
was  not  upon  the  treadle,  which  was  what 
happened  at  the  time  he  received  his  injury. 
Upon  this  evidence  we  think  the  superior 
court  was  warranted  in  submitting  tbe  case 
to  the  Jury. 

Exceptions  overruled.     All  concurred. 
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ROBERTS  et  *L  t.  W.  H.  HUGHES  CO. 
et  al. 

(Supreme  Conrt  of  Vermont     Rutland.     June 
10,  1912.) 

1.  COBPORATIONB  (§$  657,  661*)— FoBEIOK  Cos- 
POBATIOKS— RiOUT  TO  SUB  AND  DEFEND  AO- 
TIOKB. 

A  foreign  corporation  which  has  not  com- 
plied with  P.  S.  774,  776,  probibitin?  a  foreign 
oorporatlon  from  doing  businesB  in  the  state 
withiout  procuring  a  certificate  of  compliance 
with  the  law,  and  providing  that  no  corpora- 
tion shall  maintain  any  action  in  the  state  on 
any  contract  made  by  it  in  the  state,  unless  it 
has  procured  such  certificate,  may  maintain  or 
defend  actions  to  protect  its  rights  under  a 
contract  folly  executed,  and  it  may  defend  the 
validity  of  a  deed  conveying  property  to  it; 
the  statute  not  rendering  executed  contracts 
void. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  iS  2536-2544, 2546,  2552-2664,  2663- 
2567;    Dec.  Dig.  Si  657,  661.*] 

2.  CORPOXATIONB    (S    428*)    —    NOTKM    TO    OW- 

FICEB8— Notice  to  Cobfobatioks. 

The  rule  that  notice  to  the  president  or 
managing  official  of  a  contoration  ia  notice  to 
it  does  not  apply  where  the  transaction  is  one 
in  which  the  official  is  dealing  with  the  corpora- 
tion on  his  own  account,  and  the  knowledge  of 
one  continuing  to  act  for  himself  until  he  had 
executed  and  delivered  a  deed  of  his  property  to 
a  corporation  of  which  he  was  a  director  is  not 
imputable  to  the  corporation,  though  he  was  one 
of  the  olficials  authorized  to  issue  stock  con- 
stituting the  main  consideration  for  the  convey- 
ance. 

[£d.  Note. — For  other  cases,  see  Corporationa, 
Cent  Dig.  H  1748-1761 ;   Dec  Dig.  S  428.»] 

3.  FBATTDXrUERT      CoNTBTANCKB      (|      162*)    — 

Fbacd  of  Gbaktob  —  Volurtabt  Convey- 
ance. 

The  creditors  of  a  grantor  may  avoid  a 
Tolontary  conveyance  for  the  fraud  of  the  gran- 
tor alone. 

[Ed.  Note.— For  other  cases,  see  E4*udulent 
Conveyances,  Cent  IMg.  {{  504,  505;  Dec.  Dig. 
I  162.«) 

4.  MORTOAOES  (S  174*)  —  Unbecobded  Mobt- 
GAOES— SUBSEQITENT  PDBCBASEBS  FOB  VaI- 

•DB  WiTnouT  Notice. 

A  mortgagee  who  does  not  record  his  mort- 
gage may  have  his  lien  defeated  by  a  subsequent 
conveyance  to  a  purchaser  for  value  without  no- 
tice, but  a  subsequent  grantee  giving  no  con- 
sideration does  not  gain  a  priority  by  an  earlier 
record. 

[Eld.  Note. — For  other  cams,  see  Mortgages, 
Cent.  Dig.  U  413^16;   Dec.  Dig.  S  174.*] 

5.  Fbaudoiemt  Conveyances  (|  9*)— B^iaud 

Ilf    L>AW. 

The  fraud  of  which  creditors  may  complain 
may  be  merely  the  fraud  which  the  law  imputes 
from  the  condition  of  the  grantor's  estate  and 
the  necessary  consequences  of  the  conveyance. 

[Ed.  Note. — ^For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  f{  10-14;  Dec.  Dig. 
§0.*] 

6.  CoBPOBATiONS  (S  174*>— Natube  of  "Cob- 

POBATIOW." 

A  "corporation"  is  a  legal  entity  distinct 
from  the  stockholders,  and  this  rule  applies, 
though  all  the  stock  is  owned  by  one  person,  but 


in  cases  of  fraud  the  courts  win  treat  as  iden- 
tical a  corporation  and  its  stockholders. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  649-652;    De&  Dig.  i  174.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1608-1621 ;    voL  &,  pp.  7619,  7«20.] 

7.  l^RAUDULENT  CONVEYANCES  (J  187*)— <}BA»- 

TEE  AS  Bona  Fide  Pubchaseh. 

Where  an  insolvent  person  conveyed  bis 
property  to  a  corporation  issuing  stock  in  pay- 
ment, the  corporation  is  not  a  bona  fide  pur- 
chaser as  against  creditors  of  the  insolvent. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyance^  Cent  Dig.  §{  593,  594;  Dec.  Dig. 

8.  FBAUDtn.ENT  Conveyances  (|  187*)— Gban- 
TEE  AS  Bona  Fide  Porchaseb. 

An  individual  engaging  in  business  was 
financially  embarrased,  and  he  gave  mortgages 
to  secure  loans.  The  mortgages  were  not  re- 
corded. Thereafter  a  corporation  was  formed, 
and  the  mortgaged  pfoperty  was  conveyed  to  it 
in  consideration  of  stock  issued.  He  and  the 
mortgagee  were  stockholders  and  directors.  A 
third  stockholder  and  director  knew  of  the  un- 
recorded mortgage,  but  the  remaining  two  stock- 
holders and  directors  had  no  knowledge  thereof. 
The  arrangement  provided  that  the  individual 
should  have  substantially  all  of  the  stock  and 
the  avails  of  the  remainder  in  cash,  which  was 
not  paid.  Held,  that  the  corporation  was  but 
an  instrumentality  to  enable  the  individual  to 
hold  his  property,  and  continue  his  business  in 
the  name  of  the  corporatiop,  and  it  was  not  a 
purchaser  for  value  as  against  his  creditors. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  S|  593,  594;  Dec. 
Dig.  i  187.*] 

9.  Bankbuptcy  (I  268*)— Trustee's  Sales- 
Title  OF  Pubchaseb. 

Where  a  trustee  in  bankruptcy  announced 
before  a  sale  of  corporate  stock  of  the  bank- 
rupt all  the  facts,  including  the  existence  of  an 
unrecorded  mortgage  on  the  property  of  the 
bankrupt  which  had  been  conveyed  to  the  cor- 
poration to  enable  the  bankrupt  to  continue  his 
business,  a  purchaser  acquired  no  better  title 
than  the  bankrupt ;  for  the  trustee  took  the  es- 
tate subject  to  liens  and  equities  not  declared 
void  by  the  bankruptcy  act 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent  Dig.  H  372-379;    Dec.  Dig.  S  268.*] 

10.  Cobpobationb  (§  149*)  —  Stock  —  Bona 
Fide  Pubchaseb. 

A  purchaser  of  stock  with  notice  of  an  un- 
recorded mortgage  on  property  conveyed  to  the 
corporation  from  one  having  no  notice  is  a  bona 
fide  purchaser,  and  succeeds  to  all  the  rights  of 
ills  vendor. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  ii  539-546;   Dec  Dig.  {  149.*] 

11.  CORPOBATIONS    (|    149*)    —    TBANSFEB    OF 

Stock— Bona  ITide  Holdeb  fob  Value. 
A  finding  that  a  certificate  of  stock  was 
taken  by  a  bank  to  secure  an  overdraft  of  the 
owner  of  the  stock  is  a  finding  that  the  certifi- 
cate was  taken  to  secure  an  existing  indebted- 
ness within  the  rule  that  one  is  a  holder  for 
value  only  when  he  parts  with  value  at  the  time 
of  the  transaction  and  on  the  faith  of  the  trans- 
fer, and  the  bank  is  not  a  bona  fide  holder  aa 
against  a  mortgagee  of  the  owner  in  an  unre- 
corded mortgaire. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §i  539-546;    Dec.  Dig.  J  149.*] 

12.  Corporations   (§  149*)  —  Transfeb   op 
Stock— Bona  Fide  Holdeb  foe  Value. 

A  finding  that  a  certificate  of  stock  was 
taken  by  a  bank  as  collateral  security  on  notes 
indorsed  by  the  owner  of  the  stock  is  a  finding 
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that  the  certificate  was  taken  at  the  time  of 
the  discoanting  of  the  notes  by  the  bank,  and  it 
is  a  holder  for  value  as  against  a  mortgagee 
of  the  owner  in  an  unrecorded  mortgage,  in  the 
absence  of  any  effort  by  the  mortgagee  to  pro- 
cure a  more  definite  finding. 

[Ed.  Note.— For' other  cases,  see  Corporations, 
Cent.  Dig.  §i  539-546;   Dec.  Dig.  |  149.»] 

13.  COBFORATIONS  (J  685*)  —  FOBEION  COE- 
POBATIONS— RKCEIVKESHIP    IN    FOBEIGN    Ju- 

BI8DICTI0N— Effect. 

An  order  of  the  court  of  a  sister  state  ap- 
pointing a  receiver  of  a  foreign  corporation 
owning  real  estate  in  Vermont,  authorizing  the 
issuance  of  receiver's  certificates  to  provide  for 
the  payment  of  employes  of  the  corporation, 
does  not  impose  a  lien  on  real  estate  in  Ver- 
mont as  against  a  mortgagee  of  the  real  estate 
in  an  unrecorded  mortgage. 

[Ed.  Note. — ^For  other  cases,  see  Corporations, 
Cent.  Dig.  $  2667;    Dec.  Dig.  S  e85.»] 

14.  CORFOBATIONS    (i   480*)    —   BONDB— MoBT- 

OAOEs — Liens. 

The  bonds  of  a  corporation  legally  issued 
and  received  without  actual  notice  of  incum- 
brances created  subsequent  to  the  mortgage,  are 
a  lien  prior  to  snch  incumbrances,  though  is- 
sued subsequently  thereto. 

[Ed.  Note. — ^For  other  cases,  see  Corporations, 
Dec.  Dig.  t  480.*] 

15.  cobpobations  (§  621*)— appointment  of 
Receiveb  —  Suspension  of  Oobpobatb 
functions. 

An  order  appointing  a  receiver  of  a  cor- 
poration on  petition  of  its  dii-ectors  for  the  dis- 
solution thereof,  which  directs  the  corporation 
to  transfer  its  property  to  the  receiver,  sus- 
pends all  corporate  action,  and  deprives  the  of- 
ficers of  the  corporation  of  all  authority  over 
its  property,  and  an  unexecuted  authority  con- 
ferred by  a  prior  vote  of  the  directors  ter- 
minates with  the  appointment. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  t§  2461-2469,  2471;  Dec.  Dig.  S 
621.*] 

16.  Cobfobatiorb  (8  685*)— Appointment  of 
Receiveb  —  Suspension     of     Cobpoeate 

Functions. 

Though  neither  the  appointment  by  the 
court  of  a  sister  state  of  a  receiver  of  a  foreign 
corporation,  nor  the  terms  of  the  order  of  ap- 
pointment, nor  any  authority  conferred  on  the 
court  or  receiver  by  the  statute  of  the  sister 
state,  can  affect  the  title  of  the  corporation  to 
real  estate  in  Vermont,  yet  the  court  of  the 
sister  state  by  virtue  of  its  jurisdiction  over  the 
coi^poration  and  its  directors,  petitioning  for 
the  appointment  of  a  receiver  for  the  dissolution 
of  the  corporation,  may  compel  the  transfer  of 
the  title  to  the  receiver,  and  hence  the  order  ap- 
pointing the  receiver  is  effective  to  prevent  any 
corporate  or  official  action  incumbrancing  the 
real  estate  in  Vermont. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  |  2667;    Dec.  Dig.  §  685.*] 

17.  CoBPOBATions  (f  479*)— Bonds  —  Bona 
Fide  Holdeb. 

The  delivery  of  bonds  of  a  corporation  as 
collateral  to  certificates  of  the  receiver  of  the 
corporation  issued  to  obtain  money  to  pay  an 
indebtedness  of  the  corporation  gives  to  the 
transferee  notice  of  the  facts  involved  in  the 
issuance  of  the  i)onds,  whether  the  delivery  is 
by  tlie  receiver  or  by  the  attorney  of  the  cor- 
poration. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
C^-nt.  Dig.  ({  1869,  1872-1S74;  De&  IMg.  { 
479.*] 


18.  CoBPOBATiONB  (I  479*)- Bonds  —  Boxa 
Fide  Holdeb. 

Though  a  transferee  of  corporate  mortgasp 
bonds  is  presumed,  In  the  absence  of  eridenL-e 
to  the  contrary,  to  l>e  &  bona  fide  holder  for 
value,  a  bank  receiving  mortgage  bonds  as  col- 
lateral security  of  debte  evidenced  by  certific:ates 
of  the  receiver  of  the  corporation  is  not  a.  bona 
fide  holder,  where  it  was  charged  with  knowl- 
edge of  the  order  under  which  the  certificates 
were  issued  and  of  the  fact  that  the  bonds  were 
pledged  by  t^e  corporation  whose  debt  was  beiii; 
provided  for  by_  the  certificates,  snd,  wbere  the 
bonds  were  void  because  issued  after  the  ap- 
pointment of  the  receiver  and  during  the  time 
corporate  functions  were  suspended,  it  acquired 
no  rights  to  the  txynds. 

[Bd.  Note.— For  other  cases,  see  Corpora tions. 
Cent.  Dig.  |f  1868,  1872-1874;    Dec.    Dig.   i 

19.  MOBTQAOES   (8   174*)— Waitoi  OF    ZaKS— 
Failube  to  Recobd. 

A  mortgagee  in  an  unrecorded  mortsase 
who  participated  with  the  mortgagor  in  form- 
ing a  corporation,  and  in  procuring  a  convey- 
ance of  the  mortgaged  property  to  the  corpora- 
tion without  disclosing  his  lien,  was  not  ^ 
topped  from  asserting  his  claim  against  the 
mortgagor  and  against  the  corporation  ^vhich 
took  the  mortgagor's  title  without  paying  -vsilne. 
[Ed.  Note.— For  other  cases,  see  Mortgasea, 
Cent.  Dig.  i{  413-416;    Dec.  Dig.  i  174.*J 

20.  MOBTOAGES  (J  183*)— PbIOBITT— ESTOPPKI.. 

A  mortgagee  in  an  unrecorded  mortgage 
participated  with  the  mortgagor  in  forming  a 
corporation  to  which  the  mortgaged  property  was 
conveyed  without  disclosing  bis  lien,  tliong-h  be 
had  reason  to  believe  that  some  of  the  directon 
and  stockholders  were  ignorant  of  the  mort- 
gage, and  he  subsequently  joined  in  execatins 
an  instrument  which  declared  that  a  mortgage 
then  given  by  the  corporation  to  secure  its  bonds 
was  a  first  lien  on  all  property  of  the  corpora- 
tion. The  bonds  issu^  were  invalid  because 
they  were  issued  at  a  time  corporate  functions 
were  suspended  because  of  an  order  of  court 
appointing  a  receiver  of  the  corporation.  The 
bonds  were  issued  to  secure  certificates  of  the 
receiver  issued  to  provide  money  to  i>ay  cor- 
porate indebtedness,  but  the  validity  of  the 
Ixjnds  was  not  questioned,  ffeld,  that  the 
mortgagee  was  estopped  from  asserting  tli&t  the 
bonds  were  not  a  lien  on  the  mort^ged  prem- 
ises prior  to  his  mortgage  as  security  for  the 
debt  evidenced  by  the  receiver's  certificate,  bat 
the  estoppel  did  not  extend  to  a  loan  to  meet 
the  receiver's  expenses  not  within  the  scope  of 
the  vote  of  the  directors  directing  the  pledgins 
of  the  bonds. 

[Ed.  Note.^For  other  cases,  see  Mortgages. 
Cent.  Dig.  {{  442-445,  447,  448;  Dec.  Dig.  i 
183.*] 

21.  CoBPOKATioNB  (I  487*)  —  Ultra  Vnus 
Acts- Rights  of  Crbditobs. 

Where  one  provides  money  for  the  legiti- 
mate uses  of  a  corporation,  though  under  an 
arrangement  which  it  has  no  authority  to  make, 
equity  will  award  him  proper  relief  in  case  his 
remedy  at  law  is  ineffectual. 

[Ed.  Note.— For  other  cases,  see  Corporationa, 
Cent.  Dig.  i|  1893-1898;    Dec.  Dig.  i  487.*] 

22.  Corpobations  (I  388*)- Acts  of  Officxrs 
—Estoppel. 

Where  a  director  whose  private  interests 
are  involved  in  the  affairs  of  the  corporation 
takes  part  in  the  procurement  uf  money  for  the 
corporation  by  a  transaction  whidt  is  invalid  l>e- 
cause  of  a  suspension  of  the  powers  of  the  cor- 
poration, and  the  corporation  is  estopped  from 
asserting  the  invalidity  of  the  transaction,  the 
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director  is  alao  estopped  from  aaaeitjng  its  in- 
validity  for  his  own  benefit.  , 

[Ed.  Note.— For  other  cases,  see  Oonrarations, 
Cent.  Dig.  »  166fr-1567:   Dec  Dig.  §  888.*] 

23.  MoRTOAGas  (5  173*)— Fah-uhx  to  Rkcobd 
— Estoppel. 

The  mere  fact  tliat  a  persmi  loaning  money 
to  one  relied  in  part  on  another  to  look  after 
his  interest  in  connection  with  the  transaction 
and  vbo  consented  that  the  mortgage  taken  as 
security  might  be  left  unrecorded  did  not  estop 
Iiim,  but  subjected  him  to  the  ordinary  conse- 
quences of  a  failure  to  record  the  mortgage. 

lEd.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  iS  412,  419-424;   Dec  Dig.  S  173.*i 

24.  IKSUBANCB   (I  585*)— RiOHT  TO    PBOCBaiDS 

— Payment  of  premixtms. 

A  hnsband  and  wife  at  the  time  of  obtain- 
ing a  policy  on  his  life  agreed  that  the  amount 
of  the  policy  at  maturity  should  belong  to  her. 
For  over  20  ^ears  she  kept  boarders,  doing  all 
tfae  business,  including  the  purchasing  and  col- 
lecting, and  paid  the  premiums  from  the  year- 
ly savings  from  the  boarding  Irusiness.  It  was 
uso  understood  between  them  that  he  would 
turn  over  to  her  from  his  earnings  a  specified 
sum  monthly  for  the  support  of  the  family,  and 
and  tliat  she  should  have  the  sdTings  from  the 
boarding  bnsiness.  The  receipts  from  the  board- 
ing business  were  deposited  in  a  bank  in  the 
husband's  name,  and  such  of  the  bills  for  sup- 
plies as  were  charged  and  the  insurance  pre- 
miums were  paid  therefrom  by  checks.  Beld, 
that  the  money  payable  at  the  maturity  of  the 
policy  belonged  to  the  wife. 

r£d.   Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1461-1468;   Dec  Dig.  {  585.»] 

23.  Priwcipai,  and   Subety  (J  175*)— Othik 
Skcubitt— Bights  ot  Subimies. 

Where  several  persons  agreed  to  indorse 
notes  for  the  benefit  of  another  who  should 
give  security  therefor,  and  security  was  given 
for  the  benefit  of  the  several  persons  by  the  ex- 
ecution and  delivery  of  a  mortgage,  and  the 
several  persons  relied  thereon,  all  of  them  were 
entitled  to  the  benefit  of  the  mortgage  without 
a  finding  that  the  agreement  specified  what  the 
security  consisted  of,  or  that  all  of  the  several 
persona  had  personal  knowledge  of  the  mort- 


[Ei.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  M  505-500;  Dec.  Dig.  i 
175.*] 

2G.  Pbincipal  and   Stjbety  (J  175*)  —  Iw- 

demnitt  Mobtoaoe— Delivekt. 

Where  several  persons  agreed  with  a  third 
person  to  indorse  notes  for  his  benefit  on  his 
giving  security,  and  a  mortgage  was  executed 
and  handed  to  one  of  them  for  safe-keeping,  the 
mortgage  was  sufficiently  delivered  to  be  effec- 
tive for  the  benefit  of  all. 

[Bd.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.   H  505-509;    Dec   Dig.   i 

27.  buxs  and  notxs  (i  97*)— contkacts  (i 
310*)— Considebation  —  Sufficiency  — 
Bankecptcy. 

Where  one  received  a  note  pursuant  to  a 
contract  binding  him  to  procnre  loan*  for  the 
maker,  and  he  procured  some  loans  and  indorsed 
notes  therefor,  the  note  he  received  was  support- 
ed by  a  sufiicient  consideration,  though  he 
failed  to  fully  perform  the  contract,  but  such 
failure  was  excused  by  the  bankruptcy  of  the 
maker. 

[E!d.  Note.^For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  H  166-173,  175-181,  185- 
192.  196-198,  200,  202-205,  208-212,  1372- 
1376;  Dec.  Dig.  i  97:»  Contracts,  Cent  Dig. 
S  1447 ;    Dec.  Dig.  I  310.*] 


On  Motions  for  Rehearing. 

28.  Equity  (|  420*)— Finai.  Decbeb— Deobeb 
Pbo  Confesso. 

A  final  decree  on  the  merits  of  a  suit  in 
equity  determines  the  rights  of  the  defaulted  de- 
fendants aa  if  no  decree  pro  confesso  had  been 
entered. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent 
Dig.  I  970;   Dec  Dig.  {  420.*] 

29.  Apfbal  and  Ebbob  (f  842*)— Questions 
Revibwabub— Conclusions  of  Law. 

Where  a  party  having  the  burden  to  show 
that  corporate  stock  was  acquired  by  the  ad- 
verse party  with  notice  of  equities  or  without 
paying  value  failed  to  meet  the  burden  of  proof, 
the  court's  disposition  of  the  issue  was  a  con- 
clusion of  law,  and  not  an  inference  of  fact,  and 
was  reviewable  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3316-3330;    Dec  Dig.  { 

30.  Appeal  and  E>bbob  (|  934*)— Judgment— 
Pbbsuvptions. 

The  Supreme  Court  will  presume  in  favor 
of  the  judgment  that  the  trial  court  inferred 
such  facts  from  those  certified  up  as  it  ought  to 
have  inferred,  or  aa  it  fairly  might  have  in- 
ferred. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  3777-3781,  8782 ;  Dec  Dig. 
{  934.*] 

31.  CORPOBATIONB    (J  685*)—  RKCBITEBSHIF— 

Pbefebred  Claius. 

The  fact  that  the  statutes  of  a  sister  state 
made  the  wages  of  employes  of  a  corporation 
a  preferred  claim  in  receivership  proceedings 
does  not  make  the  bonds  of  the  coriraration  to 
secure  certificates  of  a  receiver  appointed  by  a 
court  in  such  state  valid  if  unlawfully  issued, 
nor  create  a  lien  on  the  property  of  the  cor- 
poration in  Vermont  mortgaged  to  secure  the 
bonds,  but  the  holdera  of  the  bonds  may  have 
an  equity  which  will  enable  the  court  to  protect 
them. 

[Ed.  Note."— For  other  cases,  see  Corporations. 
Cent  Dig.  {  2667;   Dec.  Dig.  {  685.*] 

82.  Estoppel  (8  115*)— Pleading— Pboof. 

The  foct  that  a  defendant  claims  a  larger 
estoppel  against  plaintiff  than  the  court  will  al- 
low does  not  prevent  defendant  receiving  such 
benefit  from  his  claim  of  estoppel  as  the  case 
warrants. 

(Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  {  305;   Dec.  Dig.  {  115.*] 

33.  EQurrr  (f  288*)— PLSADiNoa  —  Auend- 

ICSNT. 

Equity  will  permit  amendments  of  the 
pleadings  to  correspond  with  the  case  as  tried, 
and,  where  a  feature  of  estoppel  is  within  the 
isues  as  tried,  an  amendment  of  the  answer  set- 
ting up  estoppel  to  conform  to  the  proof  may 
be  had. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  I  547;     Dec   Dig.   |  288.*] 

84.  Reference  (t  101*).  —  Recoiocittal  to 

Referee. 

A  recommittal  to  a  referee  based  wholly  on 
the  failure  of  the  parties  to  anticipate  certain 
lines  of  decision  as  to  the  correctness  of  which 
no  question  is  made  will  not  be  granted  where 
a  recommittal  will  involve  a  trial  of  a  large  part 
of  the  case,  and  sanction  a  change  to  new  lineft 
of  inquiry  resting  wholly  on  facts  known  at  the 
time  of  the  trial. 

lEi.  Note. — For  other  cases,  see  Reference, 
Cent  Dig.  §§  169-180;   Dec.  Dig.  {  101.*] 

Watson  and  Powers,  JJ.,  dissenting. 


*For  other  i 
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Appeal  In  Chancery,  Rutland  County ;  Ele- 
azer  Waterman,  Cbancellor. 

Suit  by  liobert  J.  Roberts  and  others 
against  the  W.  H.  Hughes  Company  and  oth- 
ers. Heard  on  the  pleadings,  master's  re- 
port, and  defendants'  exceptions  thereto, 
and  the  exceptions  were  overruled  and  a  de- 
cree entered  for  all  of  the  orators,  and  de- 
fendants appeal.     Reversed  and  remanded. 

Argued  before  ROWELL,  C.  J.,  and  MUN- 
SON,  WATSON,  HASELTON,  and  POW- 
ERS, JJ. 

T.  W.  Moloney,  H.  I*  Clark,  and  S.  E. 
Everts,  for  orators.  O.  M.  Barber  and  J.  B. 
McCormicIi:,  for  defendants. 

MUNSON,  J.  In  the  fall  of  1901,  W.  H. 
Hughes  of  Granville,  N.  T.,  a  manufacturer 
of  roofing  slate  operating  quarries  in  Paw- 
let  and  Wells,  in  this  state,  became  embar- 
rassed financially,  and  applied  to  D.  D. 
Woodard,  president  of  the  Granville  Nation- 
al Bank,  for  a  loan  of  $30,000.  Negotiations 
followed  which  resulted  in  an  arrangement 
between  Woodard,  W.  H.  Hughes,  his  moth- 
er, Sarah  Hughes,  a  resident  of  Boston,  Pa., 
and  Robert  J.  Roberts  and  his  wife,  Ann, 
residents  of  Pawlet,  that  W.  H.  Hughes  and 
his  wife  should  execute  notes  for  $30,000, 
that  Sarah  Hughes  should  indorse  one-third 
of  that  amount  and  Roberts  and  his  wife 
one-third,  that  W.  H.  Hughes  should  give 
the  indorsers  security,  and  that  Woodard 
should  procure  the  money.  There  was  a  fur- 
ther agreement  between  W.  H,  Hughes  and 
Woodard  that  Woodard  should  carry  the 
remaining  $10,000  without  indorsers  and 
continue  the  entire  loan  for  two  years,  and 
that  in  consideration  thereof  Hughes  should 
give  Woodard  24  notes  of  $200  each.  The 
notes  so  arranged  for  were  delivered  to 
Woodard  on  or  about  November  27,  1901, 
and  those  making  up  the  $30,000  were  dis- 
counted and  the  avails  thereof  paid  to  W. 
H.  Hughes.  Nothing  was  paid  upon  these 
by  the  makers,  and  they  were  finally  taken 
up  by  the  indorsers  above  named,  who  now 
hold  them.  On  the  same  27th  day  of  No- 
vember W.  H.  Hughes  executed  to  Sarah 
Hughes,  Robert  J.  Roberts,  and  Ann  Roberts 
an  assignment  of  a  lease  of  certain  quarry 
rights  in  Pawlet,  and  a  mortgage  of  certain 
parcels  of  land  in  Pawlet  and  Wells,  to  se- 
cure them  for  their  indorsements.  At  the 
time  these  papers  were  executed  and  deliv- 
ered Hughes  suggested  that  they  be  left  in 
the  possession  of  Woodard  for  the  benefit 
of  the  mortgagees,  because  the  recording  of 
them  might  injure  bis  credit  No  objection 
being  made  by  Robert  J.  Roberts,  the  only 
one  of  the  mortgagees  present,  Woodard 
took  the  papers  and  placed  them  in  his  safe, 
and  they  remained  there  until  July  13,  1903, 
the  day  Hughes  made  his  assignment  as 
hereinafter  stated,  when  Woodard  handed 
them  to  Roberts,  who  took  them  to  the 
clerk's  office  for  record.  The  assignment 
and  the  mortgage  were  recorded  in  Pawlet 


July  14,  1903,  and  the  mortgage  was  record- 
ed in  Wells  December  19,  1904. 

In  the  fall  of  1902  W.  H.  Hughes   began 
to  confer  with  John  Gilroy,  his  counsel,  the 
orator  Robert  J.,  who  was  a  foreman  In  bis 
employ,  and  others,  as  to  the  advisability  of 
forming  a  corporation  to  take  his  property 
and  carry  on  the  business;   and  on  tbe  2d 
day  of  April,  1903,  a  certificate  of  incorpora- 
tion of  the  W.  H.  Hughes  Company  was  filed 
in  the  ofllce  of  the  Secretary  of  State  at  Al- 
bany.   W.  H.  Hughes  and  Robert  J.  Roberts 
were  two  of  the  five  persons  named  tberein 
as  directors  for  the  first  year.    The  capital 
stock  was  to  consist  of  2,500  shares  of  $100 
each,  2,430  of  which  were  subscribed  for  by 
Hughes,  25  by  Roberts,  and  the  remainder 
by   the  3  other  directors.     The  officers   of 
the  corporation  were  elected  at  a  meeting 
of    the    directors    held    April    6th,    W.    H. 
Hughes  being  chosen  president.    At  a  meet- 
ing   of    the    stockholders    held    April     9th. 
Hughes  offered  his  property  for  2,430  shares 
of  stock  and  $7,000  In  cash,  with  possession 
from  May  1st ;   and  the  president  and  treas- 
urer were  thereupon  authorized  to  Issue  2.- 
430  shares  of  the  capital   stock  to  W.    H. 
Hughes  upon  his  delivering  to  the  treasurer 
a  deed  and  assignment  of  leases  of  his  slate 
property.    The  value  of  the  property  at  this 
time  is  not  foimd,  but  its  value  15  months 
later  is  put  at  $95,000.     A  warranty   deed 
of  the  property  was  executed  to  the  W.  H. 
Hughes   Company  April  10,  1903,  and    was 
recorded  in  the  clerk's  office  of  Pawlet  May 
2,  1903,  but  was  not  recorded  in  Wells.    This 
sale  and  transfer  covered  the  property  em- 
braced in  the  mortgage  and  assignment  giv- 
en to  Sarah  Hughes,  Robert  J.  Roberts,  and 
Ann   Roberts  as  before  stated.     April    29. 
1903,  the  W.  H.  Hughes  Company  author- 
ized the  execution  of  a  mortgage  of  its  sa- 
tire property  to  the  Security  Trust  Company 
of  Troy,  N.  T.,  to  secure  an  issue  of  its 
bonds  to  the  amount  of  $100,000;    and   the 
mortgage  so  authorized  was  executed  May 
1,  1903,  and  was  recorded  in  Pawlet  May 
2d.     There  was  an  early  issue  of  $32,000 
of  bonds,  as  to  which  no  question  arises. 
There    was    a    subsequent    issue    of    bonds 
amounting  to  $18,000,  authorized  as  herein- 
after stated,  which   were  placed  with   the 
Adirondack  Trust  Company  as  security  for 
funds  obtained  for  the  imyment  of  employ^; 
and  this  Indebtedness  and  collateral  are  now 
held  by  the  Farmers'  National  Bank.     The 
2,430  shares  of  stock  voted  to  Hughes  were 
Issued  to  him  April  30,  1908.    Twenty-flve 
shares  bad  already  been  issued  to  Roberts. 
The  only  others  who  held  stock  previous  to 
May  2d  were  the  remaining  directors — H. 
J.  Stevens,  the  treasurer,  W.  G.  Clark,  the 
secretary,  who  was  Hughes'  derk,  and  E^  C. 
Whittemore.     There  was  an  original  issae 
of  10  shares  to  Stevens,  and  one  of  5  shares 
to  Clark.    The  report  states  In  separate  find- 
ings   that    the   only    consideration    for    the 
Stevens  issue  was  service  rendered  In  the 


Digitized  by  CjOOQIC 


vt) 


ROBERTS  ▼.  W.  H.  HUGHES  CX). 


811 


organization  of  the  company,  and  that  the 
only  consideration  for  the  Clark  issue  was 
s'erylce  rendered  to  Hughes  in  the  organiza- 
tion of  the  company.  There  was  also  an 
issue  of  25  shares  to  Whlttemore,  of  which 
10  shares  and  5  shares  were  transferred  to 
Stevens  and  Clark,  respectively,  on  the  fol- 
lowing day.  In  connection  with  this  issu- 
ance and  transfer,  Whlttemore  credited 
Hughes  11,000  on  an  old  note,  and  Stevens 
gave  Hughes  a  check  for  fl.OOO.  Nothing 
further  appears  regarding  the  matter  of  con- 
sideration. 

The  company  went  into  business  in  Ver- 
mont May,  2,  1903.  The  only  person  then 
holding  stock  other  than  those  above  named 
was  D.  D.  Woodard,  who  received  on  that 
day  a  transfer  from  Hughes  of  60  shares. 
From  May  4th  to  July  7th  Hughes  made 
about  50  transfers  of  stock,  covering  nearly 
all  his  holding.  Four  hundred  and  forty- 
seven  sliares  went  to  about  35  different  per- 
sons in  amounts  ranging  from  1  to  90.  Vive 
hundred  shares  were  transferred  to  Sarah 
Hughes  May  6th,  and  760  shares  July  7th. 
The  Farmers'  National  Bank  received  250 
shares  May  11th  as  collateral  on  notes  in- 
dorsed by  Hughes,  and  July  7th  It  received 
100  sliares  to  secure  an  overdraft.  There 
was  a  further  transfer  On  July  7th  of  360 
shares  to  H.  B.  Nelson. 

W.  B.  Hughes  made  an  assignment  for  the 
benefit  of  his  creditors  July  13,  1903;  and 
0.  C.  Van  Kirk  was  appointed  trustee  of 
his  estate  in  bankruptcy  In  the  following 
September.  His  assets  and  liabilities  are 
not  glvm,  but  It  appears  incidentally  that 
his  estate  paid  alwnt  16  cents  on  the  dol- 
lar. Sarah  Hughes  was  adjudged  a  ~bank- 
nipt  on  her  own  petition  September  10,  1903, 
and  Frank  Reeder  was  appointed  trustee  of 
her  estate  on  the  20th.  Her  estate  paid  her 
debts  in  full,  including  her  $10,000  liability 
on  the  W.  H.  Hughes  notes,  and,  on  receiv- 
ing her  discharge,  these  notes  were  reassign- 
ed to  her.  Van  Kirk  -received  as  a  part  of 
the  W.  H.  Hughes  estate  1,645  shares  of  the 
capital  stock  of  the  W.  H.  Hughes  Company, 
and  sold  them  at  auction  June  21,  1904,  for 
933,900  to  one  who  bid  by  the  direction  of 
Eugene  R  Norton,  in  behalf  of  said  Eugene, 
his  brother  James  E.  Norton,  and  certain 
others,  all  of  whom  are  still  holders  of  the 
stock.  The  Sarah  Hughes  claim  and  the 
Roberts  claim  were  each  reduced  by  the  sum 
of  $1,650.80  received  from  the  trustee  of 
W.  H.  Hughes.  The  day  after  Hughes  made 
his  assignment,  the  directors  of  the  W.  H. 
Hughes  Company  took  measures  looking  to 
the  appointment  of  a  receiver  and  a  volun- 
tary dissolution  of  the  corporation,  and  their 
petition  in  that  behalf  was  filed  July  16th, 
and  Ellis  Williams  was  appointed  receiver 
on  the  18th.  Williams  was  subsequently  ap- 
pointed receiver  in  ancillary  proceedings  in 
this  state,  and  January  9,  1904,  he  procured 
a  certificate  of  authority  for  the  corporation 
to  do  business  In  this  state,  none  having  been 


had  before  this.  The  dissolution  proceedings 
and  the  receivership  were  closed  soon  after 
the  Nortons  obtained  control  of  the  corpora- 
tion by  their  purchase  of  the  Hughes'  stock. 

The  original  bill  was  brought  by  Robert  J. 
Roberts,  Ann  Roberts,  and  the  trustee  in 
banliruptcy  of  Sarah  Hughes,  and  was  filed 
January  27,  1904.  The  defendants  were  El- 
lis Williams  as  receiver  of  the  W.  U.  Hughes 
Company,  G.  C.  Van  Kirk  as  trustee  of  W.  H. 
Hughes,  bankrupt,  the  administrator  of  W. 
H.  Hughes  then  deceased,  the  Security  Trust 
Company,  the  Farmers'  National  Bank,  and 
many  others,  holders  of  the  bonds  or  stock 
of  the  W.  H.  Hughes  Company.  The  W.  H. 
Hughes  Company  and  Eugene  R.  Norton  and 
James  E.  Norton  were  brought  in  by  a  sup- 
plemental bill  filed  July  12,  1904.  Sarah 
Hughes  was  admitted  as  an  oratrlx  on  her 
supplemental  bill  filed  January  20,  1908. 
The  only  parties  now  defending  are  the 
W.  H.  Hughes  Company,  the  Norton  broth- 
ers, and  the  Farmers'  National  Bank.  The 
bill  sets  up  that  the  W.  H.  Hughes  Company 
took  its  conveyance  with  notice  of  the  rights 
of  the  orators,  and  prays  for  a  foreclosure  of 
the  equities  of  all  persons  entitled  to  redeem 
the  premises  from  the  mortgages  of  the  ora- 
tors, or  that  the  property  be  sold,  and  the 
proceeds  distributed  among  the  parties  enti- 
tled thereto.  The  answers  of  the  contesting 
defendants  deny  the  priority  of  the  orators' 
lien,  claim  that  the  orators  are  estopped 
from  asserting  it,  and  allege  that  the  ora- 
tors' assignment  and  mortgage  were  with- 
held from  the  record  to  defraud  the  defend- 
ant company.  The  master's  report  nega- 
tives the  existence  of  any  fraudulent  purpose 
on  the  part  of  the  orators. 

[1]  The  orators  contend  that  the  defend- 
ant company  cannot  assert  its  title  against 
their  imrecorded  conveyances  because  of  Its 
failure  to  procure  a  certificate  of  authority 
to  do  business  in  this  state  before  taking  its 
deed.  Our  statute  provides  that  no  foreign 
corporation,  with  certain  exceptions,  shall 
do  business  in  this  state  without  having  first 
procured  from  the  Secretary  of  State  a  cer- 
tificate that  it  has  complied  with  the  re- 
quirements of  law  in  that  behalf,  and  that 
its  business  Is  such  as  a  Vermont  corpora- 
tion, incorporated  for  a  like  business,  may 
lawfully  carry  on,  and  which  provides,  fur- 
ther, that  no  such  corporation  shall  "main- 
tain any  action  in  this  state  upon  any  con- 
tract made  by  It  in  this  state,  unless,  prior 
to  the  making  of  such  contract,  it  has  pro- 
cured such  certificate."  P.  S.  774,  776.  The 
W.  H.  Hughes  Company  is  not  here  seeking 
to  maintain  an  action,  but  is  here  as  a  de- 
fendant; and  It  is  held  that  a  foreign  cor- 
poration which  is  prohibited  from  maintain- 
ing a  suit  may  defend  one  brought  against 
it  J.  R  Alsing  Co.  V.  New  England  Quartz, 
etc.,  Co.,  174  N.  Y.  536,  66  N.  E.  1110;  Swift 
V.  Platte,  68  Kan.  1,  72  Pac.  271,  74  Pac. 
635.  The  orators'  brief  treats  the  transac- 
tion l>etween  Hughes  and  the  company  as 
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an  execnted  contract,  as  it  evidently  Is;  and 
it  1j9  htM.  OxAt  a  prohibition  of  this  charac- 
ter wUl  not  prevent  the  corporation  from 
maintaining  or  defending  snlts  to  protect  its 
rights  under  a  contract  fully  executed.  19 
Cyc.  1303;  Mobile  Electric  Lighting  Ck>.  t. 
Rust,  117  Ala.  680,  23  South.  751.  Onr  stat- 
ute prevents  the  enforcement  of  the  con- 
tract, but  does  not  declare  the  contract  void. 
The  deed  to  the  defendant  company  was  an 
effective  transfer  of  the  title,  and  the  com- 
pany may  protect  the  rights  thus  acquired. 
To  hold  otherwise  would  be  to  subject  the 
property  of  the  corporation  to  forfeiture  at 
the  instance  and  for  the  benefit  of  a  private 
party.  The  orators  claim  that  the  corpora- 
tion is  chargeable  with  the  Imowledge  that 
Hughes  had  of  the  existence  of  their  unre- 
corded conveyances;  and,  as  the  matters 
connected  with  the  issuance  of  the  stock 
had  not  occurred  at  the  time  the  purchase 
of  the  Hughes  property  was  voted  and  the 
deed  to  the  company  executed,  we  take  up 
the  question  independently  of  its  relation  to 
the  character  of  the  incorporation. 

[2]  It  may  be  stated  as  a  general  rule  that 
notice  to  the  president  or  other  managing  of- 
ficial of  a  corporation  is  notice  to  the  corpo- 
ration. This  is  upon  the  ground  that  the  of- 
ficial is  the  agent  of  the  corporation,  and 
that  it  is  his' duty  to  communicate  the  knowl- 
edge to  bis  principal.  The  rule  has  no  ap- 
plication when  the  transaction  is  one  in 
which  the  official  is  dealing  with  the  corpo- 
ration on  his  own  account  He  is  not  then  a 
representative  of  the  corporation,  but  a  par- 
ty contracting  with  the  corporation  as  rep- 
resented by  others.  His  Independent  and 
adverse  attitude  is  an  essential  and  manifest 
feature  of  the  transaction.  In  this  case  it 
was  necessarily  understood  that  Hughes 
would  continue  to  act  for  himself  until  he 
had  executed  and  delivered  the  deed  which 
the  company  was  to  receive.  As  he  was  not 
the  agent  to  make  the  purchase,  his  knowl- 
edge was  not  the  knowledge  of  the  company. 
Note  6  Ann.  Cas.  680;  Wlckersham  v.  Chi- 
cago Zinc  Co.,  18  Kan.  481,  26  Am.  Rep.  784; 
Barues  v.  Trenton  Gaslight  Co.,  27  N.  J.  Bq. 
33 ;  Frenkel  v.  Hudson,  82  Ala.  158,  2  South. 
758,  60  Am.  Rep.  736.  The  fact  that  he  was 
one  of  the  officials  authorized  to  issue  the 
stock  which  constituted  the  main  considera- 
tion did  not  affect  his  relation  to  the  trans- 
action itself.  But  the  orators  contend  that 
the  defendant  company,  if  not  chargeable 
with  Hughes'  knowledge,  holds  the  property 
subject  to  their  Hen  because  not  a  purchaser 
for  value. 

[3)  When  a  conveyance  is  without  consid- 
eration, the  grantee's  want  of  knowledge  is 
immaterial,  and  creditors  may  avoid  it  for 
the  fraud  of  the  grantor  alone.  Note  14  Am. 
St  Rep.  748.  See  Wilson  v.  Spear,  68  Vt 
145,  34  Atl.  429;  Fairhaven  Marble,  etc.,  Co. 
V.  Owens,  69  Vt  246,  37  AU.  749;  Corey  v. 
MorrUl,  71  Vt  61,  57,  42  AtL  976. 


[4]  By  leaving  flielr  conveyances  tinre- 
corded,  the  orators  took  the  risk  of  bavins 
their  lien  defeated  by  a  subsequent  convey- 
ance to  a  purchaser  for  value  without  notice; 
but  a  subsequent  grantee  who  gave  no  con- 
sideration could  not  gain  priority  by  an  ear- 
lier record.  Pom.  Eq.  Jar.  {  759.  See  Downs 
V.  Belden,  46  Vt  674.  It  sufficioitly  appears 
that  Hughes  was  insolvent  when  lie  deeded 
to  the  Hughes  Company,  and.  if  the  cor- 
poration is  to  be  treated  as  the  holder  of  a 
voluntary  conveyance,  it  has  no  equity  equal 
to  that  of  the  orators.  The  absence  of  a 
finding  that  Hughes  intended  to  defraud  ttae 
orators  or  his  creditors  generally  la  imma- 
terial. 

[B]  The  fraud  of  a  voluntary  grantor  may 
be  merely  the  fraud  which  the  law  imputes 
to  him  from  the  condition  of  his  estate  and 
the  necessary  consequence  of  his  act  Wil- 
son V.  Spear,  68  Vt  145,  34  AU.  429. 

[I]  It  is  true  that  a  corporation  is  a  legal 
entity  which  is  entirely  distinct  from  tbe  in- 
dividuals who  compose  it  and  that  the  courts 
will  ordinarily  maintain  this  distinction,  even 
when  all  the  stock  of  the  corporation  is  own- 
ed by  one  individual.  But  the  courts  will 
not  permit  this  doctrine  to  become  a  shield 
for  the  contrivers  of  fraudulent  schemes.  It 
has  even  been  said  that  in  an  apprt^riate 
case,  and  in  furtherance  of  the  ends  of  jus- 
tice, a  debtor  corporation  and  the  individual 
owning  all  its  stock  and  assets  will  be  treat- 
ed as  Identical,  independent  of  any  question 
of  fraud.  Pott  v.  Schmucker,  84  Md.  535,  36 
Aa  592,  36  U  R.  A.  392,  67  Am.  St  Rep. 
415.  But  cases  of  this  class,  in  which  tbe 
Individual  is  held  liable  merely  becanae  he 
owns  all  the  stock  of  the  corporation,  have 
been  spoken  of  as  of  doubtful  authority. 
COok,  Cor.  {  664.  However  this  may  be, 
there  is  ample  authority  for  saying  tliat  in 
cases  of  fraud  the  courts  will  look  behind  tbe 
corporation  to  the  individuals  composing  it 
The  business  of  an  individual  or  partner- 
ship is  often  continued  through  the  forma- 
tion of  a  corporation,  and  the  transfer  to  it 
of  the  property  of  the  individual  or  partner- 
ship in  exchange  for  the  stock  of  the  ooipo- 
ration. 

[7]  A  fraud  upon  creditors  may  be  effected 
by  this  process  as  well  as  by  a  conveyance 
to  an  individual,  and,  when  the  one  who 
makes  use  of  it  is  insolvent  the  corporation 
issuing  the  stock  for  the  property  will  not 
be  treated  as  a  bona  fide  purchaser.  Booth 
V.  Bunce,  83  N.  Y.  139,  88  Am.  Dea  372; 
Metcalf  V.  Arnold,  110  Ala.  180,  20  South. 
301,  65  Am.  St  Rep.  24;  Kellogg  v.  Douglas 
County  Bank,  58  Kan.  43,  48  Pac.  687.  62 
Am.  St  Rep.  597.  The  fact  that  a  small 
amount  of  the  stock  is  held  by  persons  other 
than  the  debtor  •will  not  be  permitted  to 
stand  in  the  way  of  a  creditor's  relief.  The 
existence  of  a  certain  number  of  directors  is 
necessary  to  the  organization  of  a  corpora- 
tion, and  this  requires  that  a  few  shares  of 
tbe  stock  be  held  by  others.     It  baa  been. 
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rep«ateCD7  mid  that  the  relief  will  be  grant- 
ed when  the  debtor  owns  substantially  all 
the  stock.  Ck)ok  on  Ck)r.  (6th  Ed.)  S  663; 
First  National  Bank  t.  Trebebi,  59  Ohio  St 
316.  62  N.  B.  831;  In  re  Rieger  (D.  C.)  167 
.  Fed.  609;  Blair  v.  St  Louis,  etc,  B.  Oo.  (O. 
C.)  22  Fed.  86;  Gormnlly,  etc.,  Oo.  ▼.  Bretz 
(G  C)  64  Fed.  612;  Hoffman  Steam  Ooal  Oo. 
T.  Cumberland  Coal  &  Iron  Co.,  16  Md.  ^$6, 
77  Am.  Dec.  311.  In  the  case  last  dted, 
Sherman  and  Dean,  the  persons  whose  acts 
were  In  question,  owned  4,996  shares  out  of 
5,000.  The  ownership  of  one  of  the  other 
shares  was  shown  to  be  unreal,  and  the 
conrt  considered  it  no  violent,  presumption 
that  the  ownership  of  the  remaining  shares 
was  the  same.  Upon  this  statement  the  court 
said  the  corporation  was  but  a  contriTance 
whereby  the  same  property  was  held  by  the 
same  parties  under  a  different  name,  and 
that  in  conveying  to  the  corporation  the 
grantors  were  but  conveying  to  themselves. 
In  Pott  V.  Scbmucker,  above  cited,  the  court 
reviewed  this  case,  and  said  of  it  that  the 
court  looked  through  the  disguise  of  a  cor- 
poration ta  which  Sherman  and  Dean  had 
clothed  themselves,  and  proceeded  to  deal 
with  the  case  preci^ly  as  though  the  title  to 
the  land  had  not  been  conveyed  by  Sherman 
and  Dean  to  the  corporation,  but  still  stood 
in  their  names. 

[11  We  have  seen  that  two  of  the  five 
stockholders  and  directors  of  the  defendant 
company.  Hughes  and  Roberts,  were  parties 
to  the  unrecorded  transfers.  Of  the  remain- 
ing three,  Clark  is  found  to  have  had  knowl- 
edge of  the  transfers,  but  apparently  on  cer- 
tain hearsay  evidence;  while  Stevens  and 
Whittemore  are  found  to  have  had  no  knowl- 
edge of  them.  Twenty  shares  went  to  Ste- 
vens and  10  to  AVhlttemore ;  and  we  have  seen 
that  Whittemore  credited  Hughes  fl.OOO  on 
an  old  note.  The  only  cash  shown  to  have 
been  paid  on  account  of  stock  was  that  paid 
by  Stevens,  who  gave  Hughes  a  check  for 
$1,000.  It  does  not  appear  that  the  corpora- 
tion received  any  benefit  from  this  payment 
by  way  of  entries  on  its  books.  The  report 
says  that  the  10  shares  Issued  to  Stevens 
for  his  services  in  connection  with  the  or- 
ganization was  the  only  stock,  other  than 
that  issued  to  Hughes,  for  which  the  com- 
pany received  consideration.  Nothing  ap- 
pears to  indicate  the  value  of  Stevens'  serv- 
ices, except  what  can  be  gathered  from  the 
record  of  the  proceedings,  and  this  discloses 
nothing  from  which  the  court  would  be  Jus- 
tified tn  saying  that  they  were  a  substantial 
consideration  for  the  stock  be  received  on 
that  account.  The  arrangement  was,  in  ef- 
fect, -that  Hughes  should  have  2,430  shares 
of  stock  and  the  avails  of  the  remainder — 
$7,000  in  cash.  The  report  says  that  the 
$7,000  which  Hughes  was  to  have  In  cash 
was  not  paid.  Upon  these  facts,  we  think  it 
must  be  considered  that  the  corporation  was 
bat  an  instrumentality  for  enabling  Hughes 
to  hold  his  property  and  continue  his  busi- 


ness in  another  name  and  a  dlfferoit  manner, 
that  in  conveying  his  property  to  the  corpo- 
ration he  was  in  effect  deeding  it  to  taim- 
selC,  and  that  the  corporation,  in  exchanging 
Its  stock  for  his  property,  was  but  returning 
his  property  In  a  different  form.  The  prop- 
erty which  he  at  first  held  by  title  he  after- 
wards held  through  the  stock.  In  this  situa- 
tion the  defendant  company  is  not  entitled 
to  be  treated  as  a  purchaser  for  value.  But 
Hughes'  deed  was  effective  to  convey  the 
property  to  the  corporation  subject  to  the  ■ 
orators'  lien,  and  this  property  is  represent- 
ed by  the  capital  stock.  It  is  not  claimed 
but  that  the  corporation  was  legally  or- 
ganized and  the  stock  regularly  Issued.  The 
stockholders,  as  owners  of  their  several 
shares,  are  Independent  of  the  corporation 
and  of  each  other,  and  their  interests  must 
be  separately  considered.  All  the  stock  held 
by  contesting  defendants  was  transferred 
from  the  original  Issues  to  W. .  H.  Hughes. 
All  transfers  were  regularly  entered  on  the 
books  of  the  corporation.  It  appears  from 
the  report  that  the  holders  of  certain  certifi- 
cates, representing  stock  transferred  directly 
from  Hughes,  and  covering  357  shares,  are 
not  shown  to  have  had  knowledge  of  the 
orators'  mortgage  and  assignment  None  of 
these  parties  are  defending,  and  nothing  ap- 
pears as  to  any  change  in  the  ownership  of 
their  stock. 

[I]  We  have  seen  that  1,645  shares  of  stock 
were  sold  by  the  trustee  of  Hughes'  estate. 
At  the  time  of  the  sale  the  orators'  papers 
had  been  on  record  in  Pawlet  over  a  year. 
Eugene  R.  Norton,  by  whose  direction  the 
stock  was  bid  off,  had  been  given  all  the  de- 
tails of  the  transaction  by  Roberts  as  early 
as  September,  1903.  The  trustee  made  public 
announcement  of  the  facts  before  making  the 
sale,  and  it  is  found  that  all  the  purchasers 
of  stock  at  this  sale  knew  of  the  orators' 
mortgage  and  assignment  Having  bought 
from  Hughes'  estate  with  this  knowledge, 
they  can  stand  in  no  better  position  than 
Hughes  did.  The  trustee  took  the  estate  sub- 
ject to  all  liens  and  equities  not  declared 
void  by  the  act  5  Cyc.  341;  Thompson  v. 
Fairbanks.  196  U.  S.  516,  26  Sup.  Ct  306,  49 
L.  Ed.  577. 

[10]  Eugene  R.  Norton  has,  in  addition  to 
his  stock  purchased  at  the  trustee's  sale, 
three  certificates,  covering  16  shares,  which 
were  transferred  to  him  in  April  and  May 
and  on  June  14,  1904,  by  persons  who  receiv- 
ed them  before  the  orators'  mortgage  and  as- 
signment were  recorded,  and  who  are  not 
shown  to  have  had  notice  of  them.  As  to 
these  shares,  Norton's  rights  are  those  of  a 
bona  fide  purchaser;  for,  when  a  person 
with  notice  buys  of  one  who  was  Mthont  no- 
tice, he  succeeds  to  all  the  rights  of  the  one 
from  who  he  takes  the  title.  Pom.  Eq.  Jur. 
754 ;  Barber  v.  Richardson,  57  Vt  408.  We 
have  seen  that  a  certificate  for  250  shares 
and  another  for  100  shares  are  held  by  the 
Farmers'  National  Bank  as  security.     The 
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master  says  he  ia  unable  to  find  that  when 
these  shares  were  taken  any  officer  of  the 
bank  had  notice  of  the  existence  of  the  ora- 
tors' mortgage  and  assignment 

[11]  It  is  foimd,  however,  that  the  smaller 
certificate  was  taken  to  secure  an  overdraft, 
and  we  construe  this  to  mean  that  it  was 
taken  to  secure  an  existing  Indebtedness. 
One  is  a  holder  for  value  within  the  mean- 
ing of  the  rule  only  when  he  parts  with  value 
at  the  time  of  the  transaction  and  on  the 
faith  of  the  purchase  or  transfer.  10  Gyc. 
636,  637;  Downs  v.  Belden,  46  Vt.  674. 

[12]  The  report  says  that  the  larger  cer- 
tificate was  taken  as  collateral  security  on 
Certain  notes  indorsed  by  Hughes.  We  un- 
derstand this  to  mean  that  it  was  taken  at 
the  time  the  notes  were  discounted.  If  the 
construction  Is  oi>en  to  doubt,  the  burden 
was  on  the  orators  to  procure  a  more  defi- 
nite finding.  Fifty  shares  of  the  Hughes  stock 
were  transferred  to  D.  D.  Woodard,  who  had 
knowledge  of  the  conveyances  in  question; 
and  It  Is  apparent  from  the  facts  reported 
that  these  were  uot  Included  In  the  trustee's 
sale.  This  would  leave  13  shares  of  the 
Hughes  stock  undisposed  of,  while  according 
to  the  list  of  transfers  the  remainder  should 
be  38  shares.  However  the  difference  may 
be  reconciled.  It  Is  clear  that  the  remaining 
shares  are  either  in  Hughes'  estate  or  In  the 
hands  of  persons  who  are  not  defending. 
July  18,  1903,  Williams,  as  receiver  in  New 
Xork,  was  authorized  to  issue  receiver's  cer- 
tificates to  the  amount  of  $10,000,  to  provide 
for  the  payment  of  the  June  wa^es  of  the 
company's  employ^,  and  August  15,  19(^,  he 
was  authorized  to  Issue  additional  certifi- 
cates to  the  amount  of  $4,000  to  pay  the 
wages  of  the  receiver's  employes  and  the  cur- 
rent expenses  of  the  receivership.  Both  or- 
ders were  made  on  notice  to  the  Security 
Trust  Company.  Neither  contained  any  pro- 
vision purporting  to  give  the  certificates  pri- 
ority over  existing  liens.  It  appears  from 
the  report  and  the  exhibits  that  the  $14,000 
obtained  on  these  certificates  was  furnished 
by  the  Adirondack  Trust  Company,  and  was, 
either  whoUy  or  in  part,  the  loan  for  which 
the  $18,000  of  bonds  before  referred  to  were 
placed  with  that  company  as  collateral.  The 
defendants  claim  that  these  bonds  are  a  lien 
prior  to  the  claim  asserted  by  the  orators. 

[IS]  The  first  question  arises  in  connec- 
tion with  the  Issuance  of  the  certificate  for 
$10,000.  It  Is  not  necessary  to  Inquire  as  to 
the  power  of  a  court  to  give  priority  to  a 
loan  authorized  for  the  payment  of  pre-ex- 
isting labor  claims  in  the  case  of  a  corpora- 
tion of  this  character,  nor  as  to  the  effect 
of  an  order  which  does  not  express  an  In- 
tention to  give  priority.  No  such  question 
of  priority  can  arise  here.  The  lien  which 
the  orators  are  seeking  to  establish  Is  con- 
fined to  lands  in  this  state,  and  no  action  of 
the  New  York  court  could  Impose  a  lien  on 
lands  lying  outside  Its  territorial  Jurisdic- 


tion. Story,  Con.  Laws,  S  643;  Bullock  t. 
Bullock,  62  N.  J.  Bq.  661,  30  AO.  676,  27  L. 
B.  A.  213,  46  Am.  St.  Rep.  528.  If  the  Farm- 
ers' Bank  has  any  right  superior  to  'that 
claimed  by  the  orators,  as  regards  the  $10.- 
000  loan.  It  must  be  through  the  bonds  held 
as  collateral,  and  not  by  force  of  the  certifi- 
cate. 

[14]  When  these  bonds  were  negotiated. 
the  orators'  mortgage  and  assignment  bad 
been  on  record  In  Pawlet  four  days.  If  the 
rule  applicable  to  one  who  takes  title  by 
deed  is  applicable  here,  as  the  orators  claim. 
both  the  Adirondack  Trust  Company  and  the 
Farmers'  National  Bank  took  the  bonds  with 
constructive  notice  of  the  orators'  mortgage. 
But  it  is  clear  that  the  rule  is  not  applicable. 
The  relations  of  the  bondholder  to  the  tmst 
deed  are  such  that  his  rights  are  not  depend- 
ent upon  the  condition  of  the  record  title  at 
the  time  of  bis  purchase.  The  trustee  for 
the  bondholders  Is  the  grantee  in  the  deed 
and  the  owner  of  the  estate  conveyed,  and 
the  rights  of  priority  are  to  be  determined 
by  the  conditions  which  existed  when  it? 
deed  was  recorded.  Whatever  the  trustee 
can  claim  under  the  deed  Inures  to  tbe  bene- 
fit of  those  for  whom  It  holds  the  title.  The 
scheme  of  the  loan  contemplates  the  Issuance 
of  bonds  from  time  to  time  as  their  sale  can 
be  ^ected  In  the  general  market.  In  tbe 
absence  of  express  provision  to  the  contrary, 
the  entire  issue  is  referred  to  tbe  date  of  the 
mortgage,  regardless  of  the  time  of  sale.  It 
follows  that  bonds  legally  Issued,  and  re- 
ceived without  actual  notice  of  incumbrances 
created  subsequent  to  the  mortgage,  are  a 
lien  prior  to  such  Incumbrances,  although  is- 
sued at  a  later  date.  Central  Trust  Co.  v. 
Continental  Iron  Works,  61  N.  J.  Eq.  fl(K5,  2S 
Atl.  595,  40  Am.  St  Rep.  639 ;  Camden,  etc. 
Co.  V.  Burlington  Carpet  Co.  (N.  J.)  33  Atl. 
479;  Pittsburg,  etc.,  Ry.  Co.  v.  Long  Island, 
etc..  Co..  172  U.  S.  493,  514,  19  Sup.  Ct  23\ 
43  K  Ed.  528,  535. 

So  it  is  necessary  to  inquire  whether  there 
was  a  valid  issue  and  authorized  use  of  the 
bonds;  and  for  the  consideration  of  this 
question  a  further  statement  of  facts  Is 
necessary.  The  assignment  of  W.  H.  Hughes 
was  announced  at  a  special  directors'  meet- 
ing held  In  the  forenoon  of  July  14th,  and 
it  was  thereupon  voted  that  the  board  go  to 
Saratoga  to  confer  with  Edgar  T.  Brac^ett 
with  tbe  view  of  employing  him  as  coonael 
for  the  company,  and  the  board  then  ad- 
journed to  meet  at  Saratoga  that  evmlnfr 
At  this  adjourned  meeting  It  was  voted  t» 
proceed  for  the  appointment  of  a  receiver, 
either  In  voluntary  dissolution,  or  by  a  bill 
In  equity,  or  such  other  method  aa  would 
effectively  conserve  the  property  and  Inter- 
ests of  the  company,  and  that  Edgar  T. 
Brackett  be  employed  as  counsel  to  take 
such  steps  as  were  necessary  to  accompUsb 
this  result.  The  board  then  adjourned  to 
meet  July  16th  at  the  office  of  the  company. 
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and  at  this  meeting  tbe  treasurer  report- 
ed tliat  there  were  not  su£Bclent  funds  on 
band  to  meet  the  pay  roll  due  the  18th,  and 
It  was  thereupon  voted  that  W.  C.  Clark  be 
authorized  and  Instructed  to  sell  the  stock 
of  slate  on  hand,  or  to  obtain  a  loan  of  $10,- 
000  to  meet  the  pay  roU,  and  give  a  mort- 
gage on  the  slate  and  place  as  collateral  to 
said  mortgage  as  many  bonds  aa  were  nec- 
essary to  secure  such  loan.  On  this  same 
day  the  directors'  application  for  a  volun- 
tary dissolution  of  the  corporation— the  same 
on  which  the  receiver  was  afterwards  ap- 
pointed— was  filed  In  the  Supreme  Court.  The 
meeting  of  the  16th  was  adjourned  to  the 
17th,  and  it  was  then  voted  that  W.  C.  Clark 
be  Instructed  to  go  to  Saratoga  that  even- 
ing, and  "confer  with  Senator  Brackett  with 
the  view  of  obtaining  a  loan  ot  $10,000  to 
meet  the  coming  pay  roll,  and  that  he  be 
authorized  to  sign  and  execute  such  papers 
and  place  as  collateral  thereto  such  bonds" 
as  were  "necessary  to  obtain  such  loan." 
These  facts  appear  from  the  company's  rec- 
ord book,  which  la  found  to  be  a  full  and 
correct  statement  of  the  transactions  of  the 
cor(K>ration,  and  Is  made  a  part  of  the  re- 
port. The  receiver  was  appointed  July  18th, 
upon  the  application  above  mentioned,  on 
motion  of  Edgar  T.  Brackett,  counsel  for 
the  applicants;  and  the  order  of  appoint- 
ment recited  that  the  wages  of  the  employ^ 
became  due  and  payable  that  day,  and  au- 
thorized the  raising  of  $10,000  on  receiver's 
certificates  "to  be  forthwith  applied  to  the 
payment  of  said  wages."  The  master  re- 
ports that  the  bonds  "were  negotiated  with 
Senator  Brackett  for  the  Adirondack  Trust 
Company  as  security  for  funds  obtained  to 
meet  the  July  pay  roll  and  some  other  obli- 
gations, amounting  to  $14,000,  as  shown  by 
"the  orders  authorizing  the  certificates.  The 
separation,  as  regards  authorization  and 
date,'  of  the  two  loans  combined  in  this  con- 
densed statement,  appears  from  our  previ- 
ous recital  of  the  papers  referred  to.  We 
have  nothing  further  regarding  the  transac- 
tion. Nothing  appears  regarding  the  corpo- 
ration laws  of  New  York,  the  statutory  pow- 
ers of  the  court  In  receivership  matters,  or 
the  status  of  the  pay  roll  In  such  cases.  It 
does  not  appear  that  the  court  proceeded  any 
further  in  adjusting  the  affairs  of  the  cor- 
poration. After  the  Norton  interest  obtain- 
ed the  majority  of  the  stock,  the  corporation 
assumed  the  payment  of  its  obligations,  and 
the  dissolution  proceedings  and  receivership 
were  closed.  Nothing  appears  as  to  the 
terms  or  requirements  of  the  final  order. 
The  master  says  regarding  these  bonds:  "I 
understand  there  Is  a  stipulation  on  file  In 
reference  to  the  bonds  and  the  bondholders, 
but  It  has  not  been  submitted  to  me."  No 
reference  to  such  a  stipulation  has  been 
made  by  counsel. 

The  orators  do  not  question  the  legality 
of  the  meeting  at  which  the  use  of  the  bonds 
was  authorized.    The  only  objection  made  to 


the  sufficiency  of  the  vote  Is  that  It  was  tak- 
en when  all  the  directors  were  aware  of  the 
orators'  claim.  It  Is  not  necessary  to  con- 
sider this  objection  as  regards  either  fact 
or  law.  No  claim  is  made  but  that  the 
bonds  were  properly  certified  by  the  trus- 
tee. The  real  contention  of  the  orators  Is 
that  the  bonds  are  invalid  because  not  Is- 
sued until  after  the  receiver  was  appoint- 
ed. The  claim  of  the  defendants  is  that  the 
directors'  votes  of  the  16tb-and  17th  placed 
these  bonds  under  the  security  of  the  trust 
deed.  There  Is  no  finding  of  the  master  or 
suggestion  of  connsel  as  to  the  exact  time  of 
the  issue.  The  records  show  what  Clark 
was  authorized  to  do  with  the  bonds,  and 
when  he  was  directed  to  proceed  on  his  mis- 
sion, but  there  is  no  finding  as  to  what  he 
actually  did.  We  know  nothing  of  any  con- 
ference between  Clark  and  Brackett  on  the 
evening  of  the  17th  or  later,  and  the  report 
is  sUeut  as  to  the  precise  manner  In  which 
the  loan  was  effected.  The  only  finding  re- 
garding this  is  that  the  bonds  were  nego- 
tiated with  Senator  Brackett  for  the  trust 
company  as  security  for  the  funds  obtained 
to  meet  the  obligations  provided  for  by  the 
orders  of  the  court.  The  fair  meaning  of 
this  is  that  the  bonds  were  negotiated  to  the 
trust  company  in  connection  with  the  deliv- 
ery of  the  certificate.  The  defendants'  brief 
claims  no  other  construction  for  the  finding. 
With  the  case  standing  thus,  the  issuance  of 
the  bonds  cannot  be  separated  from  the  pro- 
curement of  the  money  by  the  receiver. 
They  were  pledged  as  collateral  to  the  re- 
ceiver's certificate,  and  there  could  be  no 
receiver's  certificate  untU  after  the  receiv- 
er was  appointed.  This  fixes  the  date  of 
the  issue  at  a  time  subsequent  to  the  Incep- 
tion of  the  receivership. 

[1 6]  The  order  of  appointment  directed  the 
corporation  to  transfer  Its  property  to  the 
receiver,  but  contained  no  order  enjoining 
the  exercise  of  its  corporate  functions.  No 
such  order  was  needed.  The  appointment 
of  a  receiver  over  a  corporation  generally 
suspends  all  corporate  action,  and  deprives 
its  officers  and  agents  of  all  authority  over 
its  property.  High,  Rec.  f  290;  Iilnvllle  v. 
Hadden,  88  Md.  594,  41  Atl.  1097,  43  L.  R.  A. 
222;  Lenoir  v.  LlnvUle  Imp.  Co.,  126  N.  0. 
922,  36  S.  E.  185,  51  L.  R.  A.  146;  Treat  v. 
Penn.,  etc.,  Co.,  199  Pa.  326,  49  Atl.  84, 
85  Am.  St  Rep.  788.  There  would  seem  to 
be  no  question  as  to  the  application  of  this 
doctrine  to  dissolution  proceedings  had  on 
petition  of  the  directors.  The  origin  and 
purpose  of  such  proceedings  are  inconsist- 
ent with  the  recognition  of  any  subsequent 
action  of  the  directors  affecting  the  status 
of  the  property.  But  the  taking  of  such  ac- 
tion was  in  fact  prohibited;  for  the  order 
to  transfer  the  property  to  the  receiver 
forthwith  was  in  effect  an  order  to  transfer 
the  property  as  It  then  was.  Clnrk  could  do 
nothing  by  virtue  of  his  authorization  that 
could  not  have  be^i  done  by  the  corpora- 
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tion  at  tbe  time  he  acted.  An  unexecuted 
authority  conferred  by  an  earlier  vote  of 
the  directors  must  fall  with  the  termination 
of  the  power  of  the  corporation  over  the 
subject-matter.  See  Story,  Agency,  |i  462, 
481.  So  the  vote  which  otherwise  would 
have  authorized  the  delivery  of  the  bonds 
was  deprived  of  its  effect  by  the  Interven- 
ing action  of  the  court,  unless  a  different 
conclusion  Is  required  by  tbe  fact  that  the 
mortgaged  property  was  outside  the  court's 
territorial  Jurisdiction. 

[H]  The  fact  that  all  the  property  cov- 
ered by  the  trust  deed  la  real  estate  In  Ver- 
mont, or  chattels  located  here  which  the 
deed  provides  shall  be  treated  as  real  estate, 
does  not  restrict  the  effect  of  the  order.  It 
Is  true  that  neither  the  SKWlntment  of  the 
receiver,  the  terms  of  the  order  making  the 
appointment,  nor  any  authority  conferred 
upon  the  court  or  receiver  by  the  New 
York  statute  could  affect  the  title  to  this 
property.  See  Fall  v.  Eastin,  215  U.  S.  1,  30 
Sup.  Ot  8,  64  L.  Ed.  66,  23  L.  R.  A.  (N.  8.) 
924,  17  Ann.  Cas.  863.  But  the  New  York 
court,  by  virtue  of  Its  Jurisdiction  over  the 
corporation  and  Its  directors,  could  have 
compelled  the  transfer  of  the  title  to  the  re- 
ceiver. Having  this  power,  the  order  It 
made  must  have  been  effective  to  prevent 
any  corporate  or  official  action  which  would 
have  enlarged  the  Incumbrance  on  the  prop- 
erty. The  want  of  power  In 'the  court  to  cre- 
ate a  further  lien  upon  the  property  does 
not  Imply  an  Inability  to  prevent  the  corpo- 
ration from  doing  It  The  propriety  of  this 
view  is  apparent  when  we  consider  that  tbe 
administration  of  the  whole  estate,  and  the 
final  marshaling  and  distribution  of  the  as- 
sets is  through  the  domiciliary  receivership. 
See,  upon  the  general  subject,  Massle  v. 
Watts,  6  Cranch,  148,  3  L.  Ed.  181;  Burnley 
V.  Stevenson,  24  Ohio  St  474,  15  Am.  Rep. 
621;  Kimball  v.  St  liOuls,  etc.,  Ry.  Co.,  157 
Mass.  7,  31  N.  B.  697,  34  Am.  St  Rep.  250. 
There  is  no  question  here  as  to  the  protec- 
tion of  creditors  of  the  corporation  residing 
in  this  state.  The  appointment  of  the  receiv- 
er having  been  operative  as  a  restraining 
order,  and  there  being  no  limitation  of  its 
effect  by  reason  of  the  location  of  the  incum- 
bered property,  it  must  be  held  that  the 
bonds  were  improperly  issued. 

[1 7]  Our  next  inquiry  Is  whether  the  bonds 
are  held  bona  flde.  The  bonds  were  receiv- 
ed and  are  held  as  collateral  security  for 
$10,000  which  Were  obtained  and  used  to  pay 
an  unquestioned  indebtedness  of  the  corpo- 
ration. The  Adirondack  Trust  Company  was 
a  purchaser  for  value,  but  it  cannot  be  said 
that  it  took  the  bonds  without  notice  of  the 
invalidity  of  the  issue.  It  seems  clear  that 
the  delivery  of  the  bonds  as  collateral  to  a 
receiver's  certificate,  whether  delivered  by 
the  receiver  or  by  the  attorney  of  the  cor- 
poration, was  enough  to  put  the  purchaser 
on  inquiry  as  to  the  circumstances  in  which 
they  were  issued,  and  charge  it  with  knowl- 


edge of  the  fact  that  the  actual  issnance  of 
the  bonds  was  after  the  receiver  was  ap- 
pointed. 

[II]  We  think  the  Farmers'  National  Bank 
stands  In  no  better  position  than  the  Adiron- 
dack Trust  Company.  It  is  true  that  tbe 
transferee  of  a  bond  is  presumed.  In  the  ab- 
sence of  evidence  to  the  contrary,  to  be  a 
bona  flde  holder  for  value,  and  that  the  only 
finding  regarding  the  bank's  acquirement  of 
the  bonds  Is  that  they  "were  subsequently 
transferred"  to  it  as  collateral  security  for 
the  114,000.  But  the  Indebtedness  secured 
was  evidenced  by  receiver's  certificates,  and 
the  original  creditor's  receipt  of  the  tionds 
would  have.  In  ordinary  course,  no  earlier 
date  than  the  certificates  themselves.  The 
bank  was  charged  with  knowledge  of  the  or- 
der under  which  the  certificates  were  Issued, 
and  this  precluded  the  supposition  that  the 
bonds  were  used  by  the  receiver  under  an 
order  of  the  court  The  only  natural  Infer- 
ence left  was  that  the  bonds  were  pledged 
by  tbe  corporation  whose  debt  was  t>elns  pro- 
vided for.  So  the  bonds  must  be  considered 
Invalid  in  the  hands  of  the  Farmers'  Nation- 
al Bank.  As  regards  this  branch  of  the 
case,  no  separate  consideration  of  the  later 
certificate  and  the  additional  loan  of  $4,0U0 
need  be  had. 

[II]  We  come  now  to  the  question  of  es- 
toppel. The  defendants  contend  that  Rob- 
erts is  estopped  from  asserting  his  (dalm 
against  the  W.  H.  Hughes  Company  by  par- 
ticipating in  the  proceedings  connected  with 
the  purchase  of  the  Hughes  property  with- 
out mentioning  his  lien.  This  contention  is 
disposed  of  by  the  view  we  have  takoi  of 
the  character  of  the  Incorporation.  It  is 
certain  that  Roberts  was  not  estopped  from 
asserting  his  claim  against  Hughes.  No 
more  is  he  estopped  from  asserting  it 
against  the  corporation  which  took  Hughes' 
title  without  paying  value. 

[21]  The  case  presents  the  further  ques- 
tion whether  the  orators  or  any  of  them  are 
estopped  from  asserting  the  invalidity  of  the 
bonds,  and  tills  requires  a  further  statement 
regarding  Roberts'  conduct  as  a  director. 
Before  voting  to  mortgage  its  property,  the 
Hughes  Company  employed  Mr.  Gilroy,  au 
attorney,  to  examine  the  title:  and  at  a 
stockholders'  meeting  held  on  the  29th  of 
April,  which  was  attended  by  the  five  di- 
rectors, who  were  the  only  stockholders,  Gil- 
roy reported  that  he  found  the  title  clear  of 
incumbrances.  A  written  consent  to  the  ex- 
ecution of  the  mortgage,  which  declared  It  to 
be  a  first  lien  on  all  the  property  ot  the 
company,  real  and  personal,  and  was  signed 
by  all  the  stockholders,  was  presented  at 
the  same  meeting;  and  It  was  thereupon  vot- 
ed that  the  mortgage  be  given,  and  that  tbe 
consent  be  spread  on  the  record.  Roberts 
then  submitted  the  form  of  a  bond  and  mov- 
ed its  adoption,  which  was  agreed  to.  Thf 
mortgage  recited  that  the  consent  of   th« 
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stockholders  was  recorded  in  the  office  of  the 
clerk  of  the  county  of  Washington,  and  in 
the  offices  of  the  town  clerks  In  the  towns 
of  Wells  and  Pawlet  in  the  state  of  Ver- 
mont The  bonds  were  styled  "first  mort- 
gage bonds"  in  both  the  deed  and  the  bond. 

It  is  not  necessary  to  inquire  as  to  the  ad- 
missibility of  the  evidence  on  which  the  mas- 
ter finds  that  Roberts  did  not  hear  Gilroy's 
statement  that  the  property  was  unincum- 
bered, and  that.  If  be  did  hear  it,  he  did  not 
understand  it.  The  question  here  is  not 
whether  he  heard  something  said  that  re- 
quired him  to  speak,  but  whether  something 
was  being  done  that  required  bUu  to  speak. 
He  knew  that  an  examination  of  the  records 
wonld.  not  disclose  the  existence  of  his  mort- 
gage without  hearing  a  report  to  that  efTect 
The  rejection  of  this  finding  would  not  In- 
validate the  other  findings  as  to  the  part 
taken  by  Roberts  in  the  business  of  that 
meeting. 

It  wUI  be  remembered  that  as  the  case 
stands  a  majority  of  the  body  in  which 
Roberts  was  acting,  although  not  bona  fide 
holders  of  stock,  were  without  knowledge  of 
the  orators*  lien.  Knowing  that  he  held 
this  unrecorded  mortgage,  and  liaTing  at 
least  some  reason  to  believe  that  three  of 
his  associates  did  not  know  it,  Roberts  took 
part  without  objection  in  all  the  proceedings 
by  which  the  property  of  the  company  was 
mortgaged  to  secure  its  prospective  creditors. 
In  the  coarse  of  these  proceedings  be  joined 
with  the  other  stockholders  In  executing  a 
paper  which  declared  that  the  mortgage  then 
given  was  a  first  lien  on  all  the  real  estate 
of  the  company.  This  was  not  only  a  ma- 
terial statement,  but  it  was  embodied  in  a 
writing  which  was  an  essential  part  of  the 
process  by  which  the  funds  were  to  be  ob- 
tained. Moreover,  this  writing  was  to  be 
recorded  in  public  offices,  and  the  attention 
of  the  public  was  to  be  directed  to  it  by  a 
reference  in  the  deed.  In  signing  a  paper  of 
this  character  for  such  a  use  and  purpose, 
Rot>erts  must  be  taken  to  have  understood 
the  effect  of  the  material  statements  contain- 
ed In  it  He  must  also  be  taken  to  have  in- 
tended that  the  statement  should  be  acted 
upon,  for  that  Intent  inhered  in  the  nature 
of  the  transaction.  There  is  no  need  of  a 
direct  finding  that  the  party  taking  the 
bonds  had  knowledge  of  and  relied  upon  any 
particular  feature  of  Roberts'  conduct.  The 
issuance  of  further  bonds  under  the  securi- 
ty of  the  trust  deed  was  in  itself  a  represen- 
tation of  their  priority  over  the  orators' 
lien;  and  it  is  to  be  presumed  that  tbe  bold- 
er was  Induced  to  purchase  by  the  advantages 
of  the  opportunity  as  presented.  The  course 
of  the  orator  Roberts  was  calculated  to  in- 
duce persons  to  invest  their  money  in  the 
bonds  when  it  Is  reasonable  to  suppose  that 
they  would  not  have  done  so  if  they  had 
known,  tliat  there  was  an  unrecorded  prior 
inconibrance  on  the  property.  He  not  only 
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concurred  In  authorizing  the  trust  deed  as 
above  stated,  but  took  part  in  the  corporate 
action  by  which  the  issue  in  question  was 
directed.  If  that  issue  was  sufficiently  ef- 
fective to  sustain  an  estoppel,  it  is  dear 
that  Roberts  Is  brought  within  the  applica- 
tion of  the  rule. 

We  have  held  that  this  issue  of  bonds  was 
Invalid,  and  that  tbe  purchaser  and  its 
transferee  were  charged  with  knowledge  of 
the  fact  which  made  the  issue  invalid.  The 
invalidity,  however,  was  not  due  to  any  orig- 
inal want  of  power  In  the  corporation,  but 
to  a  suspension  of  its  functions  resulting 
from  an  order  of  the  court  The  prohibition 
of  corporate  action  was  not  expressed  in 
terms,  but  was  a  result  which  followed  the 
order  of  appointment  by  force  of  law.  So 
knowledge  of  the  impeaching  fact  was  not 
the  same  as  knowledge  of  the  invalidity. 
There  is  nothing  here  to  justify  tbe  conclu- 
sion that  the  Adirondack  Company  was  act- 
ing In  bad  faith.  No  question  touching  the 
moral  quality  of  the  act  is  involved.  The 
transaction  was  not  one  expressly  or  im- 
pliedly prohibited  by  charter  or  statute. 
There  was  no  failure  to  comply  with  any 
requirement  essential  to  its  validity.  The 
want  of  authority  was  due  to  a  power  which 
Intervened  between  the  inception  and  com- 
pletion of  the  corporate  action.  The  bonds 
were  issued  in  disregard  of  an  implied  in- 
junction, through  the  instrumentality  of  an 
officer  or  other  agent  of  the  corporation,  In 
pursuance  of  a  vote  of  tbe  directors,  proper 
in  form  and  valid  when  taken,  which  was  de- 
prived of  vitality  by  the  appointment  of  a 
receiver  t>efore  tlie  tionds  were  delivered  to 
the  pledgee. 

[21]  It  is  not  necessary  to  enter  into  any 
general  discussion  of  the  law  applicable  to 
the  unauthorized  acts  of  private  corpora- 
tions. It  is  enough  to  say  that  the  law  rec- 
ognizes in  appropriate  cases  the  equities  of 
one  who  has  provided  money  for  the  legiti- 
mate uses  of  a  corporation,  although  under 
an  arrangement  which  the  corporation  had 
no  authority  to  make;  and  that,  when  the 
nature  of  the  case  is  such  that  remedies  at 
law  would  be  ineffectual,  equity  will  afford 
such  other  relief  as  the  case  may  require. 
If  the  pay  roll  of  the  Hughes  Company  had 
been  a  secured  claim,  and  the  transaction 
with  the  corporation  a  loan  without  security, 
the  Adirondack  Company  would  have  been 
subrogated  to  the  rights  of  the  creditors 
whose  claims  had  been  thus  satisfied.  3 
Pom.  Eq.  Jur.  {  1300.  Where  the  directors 
of  a  corporation  had  raised  money  for  the 
legitimate  purposes  of  the  company  by  an 
issue  of  certain  bonds  prohibited  by  the  stat- 
ute, it  was  held  in  dissolution  proceedings 
that  BO  far  as  the  money  raised  on  the 
bonds  bad  been  applied  in  paying  off  debts 
which  would  not  otherwise  have  been  paid, 
those  who  advanced  the  money  should  be 
reimbursed  before  anything  was  paid  to  the 
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stockbolden.  Be  Cork,  etc.,  Ry.  Co.,  Ij.  B. 
4  Ch.  748,  760,  761.  In  this  case  the  loan 
was  to  tbe  receiver  for  the  benefit  of  the 
corporation,  and  the  transaction  between  the 
corporation  and  the  lender  was  a  mere  pledg- 
ing of  bonds  as  collateral  to  the  loan.  So, 
If  relief  is  to  be  afforded  here,  It  must  be 
through  an  enforcement  of  the  pledge.  Tbe 
pay  roll  provided  for  by  the  money  advanced 
on  the  faith  of  these  bonds  was  the  only 
general  Indebtedness  of  the  Hughes  Com- 
pany existing  at  the  time  the  orators'  pa- 
pers were  placed  on  record.  If  other  per- 
sons became  unsecured  creditors  during  the 
four  days  which  Intervened  before  the  ap- 
pointment of  the  receiver,  they  are  not  here 
complaining.  As  against  the  stock,  the  pay 
roll  and  the  bonds  stand  the  same.  Neither 
the  trustee  of  the  bondholders  nor  any 
bolder  of  the  first  issue  is  defending.  Nei- 
ther tbe  corporation  nor  any  minority  stock- 
holder Is  questioning  tbe  validity  of  the 
bonds.  The  corporation  could  not  question 
their  validity  if  it  would.  The  case  leaves 
these  bonds  outstanding  in  the  hands  of  tbe 
Farmers'  National  Bank  as  security  for  the 
money  obtained  on  a  receiver's  certificate  to 
meet  the  company's  pay  rolL  This  amounts 
to  an  affirmative  finding  that  there  was  no 
judicial  adjustment  of  the  afCairs  of  the  cor- 
poration covering  the  loan  evidenced  by  the 
certificate.  It  follows  ttiat,  when  the  cor- 
poration took  back  its  property  from  the 
court  upon  an  undertaking  to  pay  its  obliga- 
tion, it  assumed  the  payment  of  the  loan  for 
which  it  had  pledged  the  bonds.  So  in  this 
suit  in  equity,  in  determining  the  rights- of 
the  orators  and  the  defendant  bank,  tbe 
bonds  will  be  treated  as  good  against  the 
corporation  until  redeemed  by  the  r^ay- 
ment  of  the  loan.  It  may  safely  be  said  that 
there  are  no  other  equities  to  be  considered 
when  the  bondholders  of  the  first  issue,  the 
trustee  of  the  bondholders,  the  general  cred- 
itors, if  any,  and  the  stockholders  as  such, 
are  content.  This  discussion  has  been  bad 
to  aid  us  in  determining  whether  Roberts 
is  estopped  from  asserting  the  invalidity  of 
the  Issue. 

[22]  When  a  director  whose  private  inter- 
ests are  involved  in  the  affairs  of  the  corpo- 
ration takes  part  in  the  procurement  of 
money  for  the  corporation  by  a  transaction 
which  is  invalid  because  of  a  suspension  of 
the  powers  of  the  corporation,  and  the  cir- 
cumstances are  such  that  the  corporation  is 
estopped  from  asserting  the  invalidity  of  the 
transaction,  it  is  difficult  to  see  how  the  di- 
rector who  is  responsible  for  this  position  of 
the  corporation  can  assert  the  invalidity  for 
bis  own  benefit.  In  Moss  v.  Averell,  10  N. 
Y.  449,  the  defendant  had  signed  the  con- 
tract and  notes  in  question  as  president  of 
the  corporation,  and  the  court  held  that  he 
was  estopped  from  denying  tbe  validity  of 
the  transaction,  saying  that  his  act  amount- 
ed to  an  assertion  that  the  corporation  had 


a  right  to  make  the  purchase,  and  tliat  tbe 
proper  managing  agents  of  the  corporation 
had  authorized  it  to  be  made,  and  that  to 
hold  otherwise  would  work  great  lnjii8tlc« 
to  tbe  other  contracting  party,  and  enable 
the  defendant  to  make  a  profit  out  of  bis 
own  wrong.     We  think  Roberts  is  estopped 
from  saying  that  these  bonds  are  not  a  lien 
on  the  mortgaged  premises  prior  to  bis  claim 
as  security  for  the  $10,000  loan.     Bat    we 
think  the  estoppel  goes  no  further.    The  $4.- 
000  loan  was  not  obtained  to  provide    for 
any  liabilities  incurred  by  the  corporation. 
A  loan  to  meet  the  receivers'  expenses  was 
not  within  the  scope  of  the  vote  whicb  di- 
rected the  pledging  of  the  bonds.    There  Is 
nothing  to  show  that  tbe  corporation,  or  any 
officer  or  member  of  it,  had  any  part  in  tbe 
attempt  to  bring  this  loan  under  the  aecnrl- 
ty  of  the  bonds.    Roberts'  part  in  the  rarl- 
ous  matters  relating  to  tbe  trust  deed   and 
the  bonds  ought  not  to  make  him  responsi- 
ble for  a  use  of  the  bonds  which  was  not 
only  unauthorized,  but  was  to  procure  mon- 
ey for  the  payment  of  debts  not  incnrred  by 
tbe  corporation.    It  is  not  necessary  to  con- 
sider Roberts'  conduct  as  a  director  as  bear- 
ing on  the  rights  of  the  purchasers  of  the 
Hughes'  stock.    We  have  seen  that  Eugene 
R.  Norton  holds  15  shares  as  a  bona    fide 
purchaser,    and    that    the    holders    of    357 
shares,  regularly  transferred,  are  not  sbown 
to  have  had  knowledge  of  the  orators'  con- 
veyances or  to  hold  without  txtylng  valoe. 
These  last  are  not  defending,  but  the  status 
of  their  shares  will  be  determined  by    tbe 
holding  regarding  the  15  shares  of  Norton. 
Kopper  V.  Dyer,  59  Vt.  477,  4S9,  9  Atl.  4,  59 
Am.  Rep.  742.    The  rights  of  the  holders  of 
this  stock  are  superior  to  the  equities  of  tbe 
orators,  and  as  to  them  the  defense  of  es- 
toppel is  unimportant    On  the  other  band. 
those   who  took  their  stock  directly  from 
Hughes'   estate  with   actual   notice  of    the 
orators'-  unrecorded  conveyances  are  not  in 
a  position  to  say  that  they  tiave  Iteen  injur- 
ed by  Roberts'  conduct  as  a  director,  and  so 
cannot    avail    tbelnselves    of   this   defense. 
With  this  stock  must  be  classed  the  holdings 
of  those  who  took  their  stodi  at  the  organi- 
zation with  knowledge  of  the  orators'  Uen 
or  without  paying  value. 

[23]  The  conduct  of  Roberts  cannot  oper- 
ate as  an  estoppel  on  Mrs.  Roberts  or  Mrs. 
Hughes.  The  facts  that  they  relied  in  part 
on  Roberts  to  look  after  their  Interests  in 
connection  with  the  transaction  in  wbl(4i 
their  notes  were  given,  and  that  Roberts 
consented  that  the  conveyances  taken  as  se- 
curity might  be  left  unrecorded,  did  not  sab- 
ject  them  to  anything  beyond  the  ordinary 
consequences  of  a  failure  to  record. 

[24]  The  oratrix,  Ann  Roberts,  daims  a 
separate  Interest  In  the  decree  prayed  for. 
Two  thousand  dollars  of  the  note  indorsed 
by  Robert  J.  Roberts  and  his  wife  were  paid 
from  the  avails  of  a  bank  note  signed  by 
both,  and  this  note,  was  paid  out  of  the  pro-      4 
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ceeds  of  tbe  sale  of  certain  real  estate 
bought  by  the  wife  In  May,  1903,  upon  which 
$1,050  had  been  paid  out  of  $3,000  received 
from  a  policy  of  Insurance  on  the  life  of  the 
husband  issued  in  1888.  Fifteen  hundred 
dollars  more  of  the  insurance  money  was 
used  in  paying  a  mortgage  of  $8,000  on  real 
estate  of  the  husband,  given  for  money  used 
in  taking  up  the  Indorsed  note.  When  the 
insurance  was  obtained,  it  was  understood 
between  the  husband  and  wife  that  the 
amount  payable  at  the  maturity  of  the  poli- 
cy should  belong  to  the  wife.  For  over  20 
years  Mrs.  Roberts  kept  boarders,  doing  all 
the  business.  Including  the  purchasing  and 
collecting.  It  was  understood  and  agreed 
between  Roberts  and  bis  wife  that  he  would 
turn  over  to  her  from  his  earnings  $40  a 
month  towards  the  support  of  the  family, 
and  that  she  should  have  wtiat  was  saved 
from  the  money  paid  by  the  boarders.  The 
receipts  from  the  boarders  were  deposited 
in  the  bank  in  the  husband's  name,  and  such 
of  the  bills  for  supplies  as  were  charged, 
and  the  insurance  premiums,  were  paid 
therefrom  by  his  checks.  The  yearly  sav- 
ings from  the  boarding  business  were  suffi- 
cient to  pay  and  did  pay  the  Insurance  pre- 
miums. All  payments  made  and  received  in 
connectlolk  with  the  insurance  were  made 
and  received  by  the  husband.  All  business 
matters  in  which  they  were  Jointly  interest- 
ed were  kept  in  his  name.  Upon  these  facts 
the  master  submits  the  question  whether 
any  part  of  the  indorsed  notes  was  paid  by 
Mrs.   Roberts. 

We  think  the  findings  bring  the  case  with- 
in the  decision  In  Potter  v.  Potter,  64  Vt 
298,  23  Atl.  856.  There  the  wife's  invalid 
father  came  to  reside  In  the  family  on  an 
understanding  between  her  and  her  hus- 
band that  whatever  was  paid  for  his  care 
and  nursing  should  be  hers;  and  It  was  held 
that,  when  a  husband  allows  his  wife  to 
earn  property  during  coverture,  the  right  to 
redace  It  to  possession  does  not  exist,  and 
that  the  presentation  and  allowance  of  the 
claim  in  the  name  of  the  husband  will  not 
make  It  his  property.  The  cases  cited  by 
the  defendants  are  not  authority  to  the  con- 
trary. In  most  of  them  there  was  no  finding 
of  an  arrangement  between  the  husband  and 
wife.  In  considering  questions  touching  the 
effect  of  possession  and  the  rights  of  cred- 
itors, a  distinction  must  be  made  between 
gifts  of  existing  property  and  the  rights 
which  spring  from  a  permission  given  the 
wife  to  earn  for  her  benefit.  The  fund  In 
question  never  belonged  to  the  husband.  It 
came  into  existence  as  the  property  of  the 
wife. 

[2C]  The  defendants  Insist  that  there  can 
be  no  decree  covering  the  Interest  claimed 
by  Mrs.  Hughes.  They  argue  from  the  re- 
port tliat  she  had  no  knowledge  of  the  exist- 
ence of  the  mortgage  and  assignment  until 
after  the  failure,  and  contend  that  there 
was  no  legitimate  evidence  of  an  agreement 


for  the  execution  of  snch  papers.  It  la  not 
necessary  to  Inquire  as  to  the  admissibility 
or  sufficiency  of  the  evidence  from  which  the 
master  has  found  that  there  was  snch  an 
agreement  The  report  makes  Mrs.  Hughes 
a  party  to  an  agreement  by  which  she  and 
others  were  to  Indorse  certain  notes  for  the 
benefit  of  her  son  and  he  was  to  give  tb6m 
security.  Security  having  been  given  for  her 
benefit  under  that  agreement,  and  delivered 
to  a  person  whom  she  relied  upon  to  look 
after  the  business,  she  Is  entitled  to  the  ben- 
efit of  that  security  without  a  finding  that 
the  agreement  specified  what  the  secuftty 
should  consist  of,  or  that  she  had  personal 
knowledge  of  the  deed  and  assignment 

[2t]  It  is  claimed  in  this  connection  that 
there  was  no  acceptance  of  the  deed  and  as- 
signment by  Mrs.  Hughes  or  Mrs.  Roberts. 
It  is  found  that  after  the  execution  of  the 
papers  they  were  delivered  by  Hughes  to 
either  Everts  or  Roberts,  but  that,  before 
the  parties  separated,  they  were  handed  to 
Woodard  for  safe-keeping.  This,  in  connec- 
tion with  the  findings  that  the  arrange- 
ment to  which  Mrs.  Hughes  and  Mrs.  Rob- 
erts were  parties  provided  that  the  indorsers 
should  have  security  and  that  they  apparent- 
ly left  the  whole  matter  to  Hughes,  Wood- 
ard, and  Roberts,  Is  enough  to  show  an  ac- 
ceptance in  behalf  of  the  grantees  who  were 
not  present.  It  Is  also  claimed  that  Mrs. 
Hughes*  estate  received  the  purchase  price 
of  the  shares  transferred  to  her  by  W.  H. 
Hughes  shortly  before  his  assignment  and 
afterwards  sold  by  the  trustee  of  his  estate 
in  bankruptcy,  and  that  this  should  preclude 
her  from  asserting  her  claim  against  the 
purchasers  of  the  stock.  Exhibit  18,  which 
is  referred  to  in  this  connection,  was  re- 
ceived for  a  purpose  not  connected  with  this 
question,  and  is  elsewhere  claimed  by  the 
defendants  not  to  have  been  admissible  for 
any  purpose;  and  without  this  exhibit  there 
is  nothing  in  the  case  that  even  tends  to 
show  that  the  facts  were  as  stated. 

[27]  The  defendants  insist  that  If  Mrs. 
Hughes  prevails,  the  amount  of  her  claim 
should  be  reduced  by  $4,800,  the  amount 
Hughes  paid  to  Woodard  on  notes  given  him 
for  his  services  and  undertaking  in  connec- 
tion with  the  loan.  It  is  said  that  no  con- 
sideration for  these  notes  appears,  and  that 
Woodard  did  not  carry  out  his  contract  re- 
garding the  loan,  and  that  It  was  Mrs 
Hughes'  duty  to  compel  Um  to  indorse  the 
'  amount  of  his  notes  on  the  notes  she  was  to 
pay.  It  appears  that  Woodard  indorsed  the 
$20,000  of  notes  indorsed  by  the  orators,  and 
procured  the  money  by  discounting  them  at 
different  banks,  and  indorsed  the  renewal 
notes  by  which  the  loan  was  kept  on  foot 
These  facts  show  a  consideration  for  the 
notes  he  received.  Ricker  v.  Clark,  64  Vt 
289.  His  failure  to  proceed  under  the  con- 
tract for  the  full  time,  if  there  was  such 
failure,  was  excused  by  the  bankruptcy  of 
Hughes.    The  defendant  excepted  to  certain 
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findings  based  wholly  or  in  part  on  the  tes- 
timony of  Robert  J.  Roberts  and  his  appear- 
ance as  noted  by  the  master,  on  the  ground' 
that  he  was  made  an  Incompetent  witness  by 
the  death  of  the  other  contracting  party. 
The  findings  pointed  out  under  this  excep- 
tion, other  than  one  already  considered,  are 
in  substance  that  Roberts  and  his  wife  were 
friendly  to  Hughes,  had  confidence  In  him, 
and  were  willing  to  do  anjrthlng  they  could 
to  assist  him;  that  Roberts  speaks  broken 
English,  and  as  a  witness  seemed  somewhat 
troubled  to  understand;  and  that  he  did 
not  hear  the  reason  Hughes  gave  for  not 
wanting  the  papers  recorded.  The  court 
has  made  no  use  of  any  of  these  findings, 
and  It  may  be  said  of  all  of  them  except  the 
last  that  they  are  not  of  a  kind  that  could 
have  lufiuenced  the  master  In  reaching  his 
ultimate  and  controlling  conclusions.  The 
finding  that  Roberts  did  not  hear  Hughes' 
reason  for  not  wanting  the  papers  recorded 
might  have  been  the  basis  of  the  finding 
that  Roberts  had  no  fraudulent  Intent  In 
permitting  them  to  remain  unrecorded,  but 
that  possibility  Is  negatived  by  the  state- 
ment that  no  facts  are  found  on  the  testi- 
mony (vf  Roberts  that  are  not  specifically 
stated  to  have  been  so  found. 

Decree  reyersed,  and  cause  remanded,  with 
mandate  that  a  decree  be  entered  adjudging 
that  as  against  the  W.  H.  Hughes  Ck>mpany 
the  conveyances  of  W.  H.  Hughes  to  the  ora- 
tors are  an  Incumbrance  prior  to  his  deed 
to  said  company;  that  1,860  shares  of  the 
stock  of  the  W.  H.  Hughes  Company  are 
held  subject  to  the  rights  of  the  orators; 
that  the  trust  deed  of  the  W.  H.  Hughes 
Company  and  the  bond  issue  of  ^2,000  are 
prior  to  the  lien  of  the  orators,  but  that  as 
to  the  orators  the  bonds  subsequently  Issued 
are  Invalid;  that  the  orator  Robert  J.  Rob- 
erts Is  estopped  from  asserting  this  Invalid- 
ity as  against  the  $10,000  loan;  that  the 
oratrlx  Ann  Roberts  has  a  separate  Inter- 
est of  $2,550  In  the  decree;  and  that  the 
orators  have  a  decree  of  foreclosure  In  ac- 
cordance with  their  several  Interests  and 
rights  as  herein  determined. 

WATSON  and  POWERS,  JJ.,  dissent  from 
the  holding  that  Robert  J.  Roberts  Is  es- 
topped. 

On  Motions  for  Rehearing. 

MUNSON,  J.  The  majority  opinion  in  this 
case  was  read  at  the  opening  of  the  October 
term,  tn  1911,  and  the  opinion  and  accom- 
panying mandate  were  thereupon  handed  to 
counsel  without  directing  an  entry,  to  afford 
an  opportunity  for  any  suggestions  which 
counsel  might  desire  to  make.  No  one  rep- 
resenting the  defendants  being  In  attendance, 
the  case  was  held  open  until  the  close  of 
■the  term  and  then  entered  with  the  court 
'The  oratorsi  Robert  J.  Roberts  and  Ann 
Koberts  now  move  for  a  reconsideration  and 


revision  of  the  conclusions  of  the  court  and 
the  proposed  mandate  in  three  respects  ;  one 
relating  to  the  effect  of  a  decree  heretofore 
entered  on  default  in  the  court  of  chancery 
against  the  defendants  Interested  only  as 
holders  of  stock  transferred  from  Hughes, 
one  as  to  the  effect  which  should  be  given 
to  the  final  decree  as  regards  such  holders. 
if  treated  as  stUl  in  the  case,  In  the  absence 
of  a  finding  that  they  were  holders  for  value, 
one  regarding  the  construction  given  by  this 
court  to  that  part  of  the  report  which  relates 
to  the  250  shares  taken  by  the  Farmers' 
Bank  as  collateral  security  on  certain  notes. 

The  defendants  move  for  a  rehearing,  and 
an  opportunity  to  make  further  showing  If 
necessary,  in  respect  to  three  points,  first, 
as  to  the  construction  given  by  the  court  to 
the  term  "overdraft"  as  used  by  the  master 
with  reference  to  the  100  shares  placed  with 
the  Farmers  Bank  as  collateral;  second,  as 
to  the  holding  of  the  court  that  the  receiv- 
ership proceedings,  and  the  order  made 
therein  for  an  immediate  transfer  of  the 
property  to  the  receiver,  deprived  the  cor- 
poration of  the  power  to  issue  further  ttonds ; 
third,  as  to  the  failure  of  the  court  to  re<:og- 
nize  the  pay  roll  as  a  preferred  claim,  which 
could  have  been  established  as  a  lien  npon 
the  property  prior  to  the  orators'  mortgage. 

[211  This  court  was  aware  that  a  decree  of 
the  court  of  chancery  had  been  taken  against 
defendant  stockholders  who  had  not  appear- 
ed, although  no  special  claim  regarding  It 
was  made  in  argument;  and  such  stock- 
holders were  treated  simply  as  parties  not 
defending.  No  reference  to  this  decree  was 
made  in  the  orators'  briefs.  The  decree  and 
a  subsequent  modification  thereof,  as  these 
were  said  to  appear  from  the  files,  were  re- 
cited in  the  defendants'  brief;  and  it  was 
afterwards  said  of  these  in  the  brief:  **A 
decree  hereinbefore  referred  to  against  such 
stockholding  defendants  has  been  entered, 
and  some  advantage  to  orators  may  be  claim- 
ed to  accrue  therefrom.  We  do  not  conceive 
what  Said  decree  was  npon  service  by  imb- 
licatlon,  and,  if  effective,  has  entirely  de- 
stroyed the  value  of  such  stockholding  de- 
fendants' stock,"  We  think  the  settled  law 
applicable  to  pro  confesso  decrees  against 
some  of  several  defendants  Jointly  charged 
Justified  OS  in  treating  these  stockholders  as 
we  did.  Our  own  case  of  Kopper  v.  Dyer. 
39  Vt  477,  9  Atl.  4,  69  Am.  Rep.  742,  was  the 
only  authority  cited,  but  there  are  numerous 
decisions  to  the  same  effect  The  nature, 
propriety,  and  effect  of  such  a  decree  are 
fully  presented  in  Frow  v.  De  La  Vega,  l."> 
Wall.  552,  21  L.  Ed.  60.  The  final  decree  on 
the  merits  determines  the  rights  of  the  de- 
fkolted  defendants  the  same  as  if  no  decree 
pro  confesso  had  been  altered.  The  view  of 
the  case  taken  in  the  opinion  leaves  no 
ground  on  which  it  can  be  said  that  the  in- 
terest of  B.  R.  Norton  as  holder  of  ttie  13 
shares  and  the  Interests  of  the  defaulted 
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stockboldere  are  dlatinct  Both  are  treated 
as  taoldon  for  value  wlthont  notice. 

[2(]  But  the  orators  say  there  Is  no  evi- 
dence or  finding  that  Morton  aa  the  holder  of 
15  shares,  or  any  of  the  other  owners  of 
stock,  were  holders  for  value,  and  that  It 
must  be  presumed  In -support  of  the  decree 
for  the  orators  that  the  chancellor  inferred 
from  the  facts  reported  that  they  were  not 
The  orators  assume  that  the  action  of  the 
court  Is  a  reversal  of  an  inference  of  fact 
drawn  by  ,the  chancellor,  but  this  is  an  er- 
ror. The  opinion  proceeds  upon  the  theory 
that  the  burden  was  on  the  orators  to  show 
that  the  stock  was  taken  with  notice  or  with- 
out paying  value;  and,  the  orators  having 
failed  to  meet  this  burden,  the  conrt's  dis- 
position of  the  matter  was  a  conclusion  of 
law,  and  not  an  inference  of  fact 

[38]  The  orators  urge  that  the  finding  re- 
garding the  250  shares  should  not  be  given, 
for  the  purpose  of  reversal,  a  construction 
different  from  that  of  the  court  below.  The 
finding  is  that  these  shares  were  taken  as 
collateral  security  on  two  notes  of  Robert 
R.  Jones  indorsed  by  Hughes.  The  natural 
and  obvious  construction  is  that  the  collat- 
eral was  put  up  to  procure  the  discount  of 
the  notes  mentioned,  and  there  was  nothing 
In  the  case  from  which  the  court  could  infer 
nii.ythlng  different  There  is  a  limit  to  the 
presumptions  that  will  be  made  in  support 
of  a  judgment.  The  rule  is  that  this  court 
will  presume  in  favor  of  the  Judgment  that 
the  court  below  inferred  such  facts  from 
those  certified  up  as  it  ought  to  have  in- 
ferred, or  as  it  fairly  might  have  Inferred. 
Pratt  V.  Page,  32  Vt  13;  Chamberlain  v. 
Whitney,  85  Vt  488,  27  Atl.  72. 

It  appears  from  an  afildavlt  of  counsel  ac- 
companying the  orators'  motion  that  in  the 
trial  of  the  case  the  orators  relied  upon  the 
decree  of  the  court  of  chancery  as  being  in 
force,  and  as  relieving  them  from  the  ne- 
cessity of  procuring  any  findings  as  to  the 
good  faith  of  the  stockholders  purchasing 
from  Hughes.  It  appears,  further,  from  the 
brief  submitted  by  the  orators  that  they 
tried  the  case  upon  the  theory  that  the  com- 
pany bad  taken  the  property  with  notice,  and 
that  the  defendant  stockholders,  as  purchas- 
ers of  the  stock  of  a  corporation  charged 
with  notice,  had  the  burden  of  showing  that 
tbey  bad  suCTered  from  the  purchase,  and 
that  in  consequence  of  this  no  attempt  was 
made  by  the  orators  to  secure  and  present 
tbe  facts  in  relation  to  these  defendants. 
Wbetber  these  misapprehensions  should,  in 
tbe  circumstances,  entitle  the  orators  to  some 
fnrtber  opportunity,  may  be  left  for  later 
consideration. 

It  appears,  also,  from  the  orators'  bri^ 
that  counsel  construed  the  finding  as  to  the 
250  shares  as  a  finding  that  the  stock  was 
pledged  to  secore  an  existing  indebtedness, 
and  so  did  not  apply  to  the  master  for  a 
wore  definite  finding;  and  they  therefore  re- 
quest that  the  report  be  recommitted  to  tbe 


master  for  a  more  definite  statement  of  his 
finding  upon  the  evidence  already  before  him. 
The  consideration  of  this  request  may  also 
be  deferred.  But  the  orators'  brief  con- 
cludes with  a  request  that  if  tbe  .case  is  re- 
turned to  the  master  on  any  ground,  tbe  re- 
committal may  cover  all  their  points. 

The  first  objection  raised  by  the  defend- 
ants relates  to  the  holding  regarding  the 
100  shares  which  are  found  to  have  been 
taken  to  secure  an  overdraft  No  distinc- 
tion was  made  In  argument  between  tbe  two 
blocks  of  stock.  The  orators  treated  both 
as  having  been  taken  to  secure  existing 
debts.  '  The  defendants  treated  both  as  held 
in  good  faith  for  a  valuable  consideration. 
Tbe  defendants  now  present  the  definitions 
of  an  overdraft  given  by  standard  dictiona- 
ries, and  claim  that  the  court  was  not  jus- 
tified in  its  construction  of  the  term.  But 
aftec  giving  these  definitions  due  consider- 
ation, we  stiU  think  that  a  simple  statement 
that  stock  was  taken  to  secure  "an  over- 
draft" indicates  that  It  was  takoi  to  make 
provision  for  an  existing  condition. 

It  is  said  that  the  question  of  the  effect  of 
the  receivership  proceedings  upon  the  power 
of  the  corporation  to  issue  its  bonds  as  col- 
lateral to  receiver's  certificates  was  not 
raised  in  tbe  trial  below  nor  in  tbe  argu- 
ment made  here,  and  that  the  briefs  sub- 
mitted nowhere  raise  or  discuss  any  ques- 
tion touching  the  validity  of  the  issue  made. 
We  confine  our  consideration  of  this  objec- 
tion to  what  appears  in  the  master's  report 
and  the  briefs ;  and  tbe  matters  recited 
must  be  viewed-  in  connection  with  tbe  fact 
that  no  question  was  raised  at  any  stage  of 
the  proceedings  as  to  the  validity  of  the 
132,000  Issue.  The  master  says:  "I  am  re- 
quested by  both  parties  to  make  certain  find- 
ings relative  to  the  Hughes  Company  bond- 
ing its  property."  He  thereupon  refers  to 
tbe  records  of  the  company  as  a  correct 
statement  of  its  doings,  and  reports  the  fur- 
ther facts  set  up  in  tbe  majority  opinion  as 
to  the  manner  in  which  tbe  bonds  were  nego- 
tiated. Tbe  orators'  brief,  after  claiming 
that  their  lien  is  prior  to  any  lien  of  tbe 
Farmers'  Bank  represented  by  these  bonds, 
and  that  tbe  answer  of  the  bank  shows  that 
it  took  them  pending  the  litigation  and 
therefore  with  notice,  proceeds,  "Moreover, 
the  bonds  were  issued  as  collateral  to  cer- 
tificates," to  which  the  court  did  not  at- 
tempt to  give  priority,  "and  were  issued  to 
the  Adirondack  Trust  Company  after  tbe  ap- ' 
pointment  of  the  receiver.  •  *  •••  And 
later,  but  in  the  same  connection,  refers  to 
the  132,000  issue  as  bonds  against  which  no 
question  is  made.  The  presentation  of  the 
claim  regarding  the  subsequent  issue  is 
merger,  but  accurate.  Tbe  use  of  the  word 
"moreover"  characterizes  tbe  matters  fol- 
lowing as  fnrtber  grounds  for  questioning 
tbe  validity  of  the  collateral  security  as 
plainly  as  if  this  were  stated  in  so  many 
words.    The  defendants  evidently  understood 
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tbat  tbe  validity  of  these  bonds  was  In  qaes- 
tton.  Their  argument  upon  the  subject  opens 
with  the  proposition  that  the  mortgage  bonds 
pledged  to  the  Adirondack  Trust  Company 
to  secure  the  advancement  made  by  It  to  the 
Hughes  Company,  or  Its  receiver,  are  valid 
and  secured  by  the  trust  mortgage.  In 
speaking  of  the  authority  given  the  receiver 
to  borrow  money  on  his  certificates,  it  refers 
to  the  contemporaneous  order  on  the  corpo- 
ration that  It  forthwith  execute  and  deliver 
to  the  receiver  a  conveyance  and  transfer  of 
all  its  property,  and  proceeds  as  follows: 
"Equity  wUI  presume  that  to  be  done  which 
ought  to  have  been  done,  and  that  the  prop- 
erty was  thereupon  Immediately  conveyed  to 
the  receiver."  It  refers  to  the  votes  taken 
in  the  directors'  meeting  of  the  16th  and 
17th,  and  says  that  this  corporate  action 
must  have  placed  the  $18,000  of  bonds  under 
the  security  of  the  trust  deed.  It  seems 
clear  that.  If  the  power  of  the  corporation  to 
issue  these  bonds  was  not  argued  In  terms.  It 
was  necessarily  Involved  in  matters  which 
were  argued.  It  Is  evident  that  the  parties 
were  presenting  the  case  under  the  general 
law  relating  to  receiverships,  without  consid- 
ering  that  there  were  statutory  provisions  in 
New  Tork  affecting  their  rights.  The  de- 
fendants' present  claim  that  the  corporation 
had  the  power  to  issue  these  bonds  after  the 
appointment  of  the  receiver  Is  based  upon 
various  sections  of  the  New  York  statutes 
attached  to  their  motion,  and  not  otherwise 
before  the  court. 

[31]  It  Is  agreed  on  all  sides  that  no  fact, 
claim,  or  suggestion  touching  the  status  of 
the  pay  roll  appeared  in  tbe  case  as  submit- 
ted to  the  court  The  defendants  now  refer 
in  support  of  their  motion  to  a  section  of  the 
New  York  statutes,  and  offer  to  show  that 
the  wages  of  the  employes  was  a  preferred 
dalm.  If  this  were  shown,  It  would  not 
make  the  bonds  valid  If  unlawfully  Issued, 
nor  create  a  Hen  upon  the  mortgaged  prop- 
erty. It  might  give  the  holders  of  the  bonds 
an  equity  which  would  enable  the  court  to 
work  out  a  remedy  on  other  lines.  The 
claim  of  the  defendants  amounts  to  this: 
That  they  have  a  line  of  defense  of  which 
they  did  not  avail  themselves  on  th^  trial  be- 
cause of  their  failure  to  anticipate  the 
court's  disposition  of  some  of  the  questions 
Involved  in  matters  necessarily  for  consid- 
eration. Some  of  the  reasons  which  lead 
courts  to  look  with  disfavor  upon  applica- 
tions of  this  kind  are  Indicated  in  Morgan  v. 
Houston,  25  Vt.  570. 

The  orators  do  not  make  the  court's  treat- 
ment of  the  question  of  estoppel  a  basis  of 
their  motion,  but  they  incidentally  suggest 
the  possibility  that  tbe  court  may  now  be 
able  to  agree  upon  tbe  views  announced  by 
the  minority.  The  majority  would  willingly 
treat  this  suggestion  as  an  application  and 
act  accordingly,  if  satisfied  that  they  were 


In  error.  Bat  after  a  careful  reading  of  the 
minority  opinion,  which  was  prepared  after 
the  majority  opinion  was  promulgated,  we 
see  no  reason  to  change  our  view.  In  touch- 
ing upon  this  matter  we  confine  ourselves 
to  what  appears  from  the  report  and  the  ex- 
hibits. The  transcript'  was  not  referred  to, 
and  it  does  not  appear  that  any  exceptions  to 
the  report  were  filed  by  the  orators. 

The  dissenting  opinion  stands  upon  the 
ground  tbat  the  defendants  neither  pleaded 
nor  claimed  in  argument  the  estoppel  found 
by  the  court,  and  tbat  tbe  court  was  bound  to 
presume  in  support  of  tbe  decree  that  the 
chancellor  Inferred  that  tbe  bonds  were 
•iledsed  by  the  receiver.  The  defendants,  for 
obvious  reasons,  sought  to  make  Roberts' 
conduct  estop  all  the  orators  from  asserting 
priority  over  Hughes'  deed  to  the  defendant 
company.  But  the  facts  of  Roberts'  conduct 
had  another  and  very  obvious  bearing.  The 
delivery  and  acceptance  of  the  Hughes  deed 
are  assumed  by  the  votes  of  April  29th,  and 
nothing  appears  to  give  them  an  earlier  date. 
So  the  completion  of .  the  purchase  and  the 
authorization  of  the  trust  deed  and  bonds 
were  both  transactions  of  the  meeting  which 
acted  on  Ollroy's  report  tbat  the  title  was 
clear.  The  entire  records  of  the  stockhold- 
ers' and  directors'  meetings,  which  showed 
Roberts'  attendance  and  action  and  covered 
copies  of  the  papers  connected  with  the  trust 
deed,  were  referred  to  and  found  correct; 
but,  not  content  with  this,  the  defendants 
requested  and  procured  an  insertion  in  the 
report  itself  of  the  facts  that  Roberta  was 
present  at  all  the  stockholders'  and  directors' 
meetings  untU  the  receivership,  which  Includ- 
ed the  directors'  meetings  of  July  16th  and 
17th;  that  he  signed  the  consent  to  the  mort- 
gage, which  declared  that  it  would  be  a  first 
lien  on  all  the  real  estate,  and  that  he  moved 
the  form  of  the  bond,  which  contained  the 
statement  that  it  was  a  first  mortgage  bond. 
The  defendants'  brief,  while  attempting  to 
make  the  estoppel  sustain  the  priori^  of  tbe 
defendant  company's  title  deed,  argues  this 
group  of  subsequent  facts  as  bearing  npon 
Roberts  alone.  In  a  way  which  could  not  fail 
to  suggest  their  true  relation  to  tbe  case. 
And  In  a  subsequent  part  of  the  brief,  wbere 
the  claims  of  the  defendant  bank  are  spe- 
cially considered,  it  is  said  to  make  strongly 
against  the  orators'  claim  of  priority  as  re- 
gards these  bonds,  that  the  orator  Robert  J. 
Roberts  was  present  at  both  of  the  meetings 
"at  which  the  issue  of  these  last-named 
bonds  was  specially  authorized." 

[32]  The  fact  that  the  defendants  dalmed 
a  larger  estoppel  than  the  court  allows  will 
not  prevent  their  receiving  such  benefit  from 
the  claim  as  the  case  may  warrant  Nor  can 
the  majority  yield  the  point  regarding  the 
issuance  of  the  bonds.  No  question  Is  mado 
as  to  the  fullness  and  exactness  of  our  state- 
ment of  the  facts  reported;   and  we  cannot 
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presume  that  the  court  below  Inferred  from 
those  facts  that  the  bonds  were  issued  by 
the  receiver  without  the  semblance  of  an  au- 
thorization from  the  court,  and  in  violation 
of  his  official  duty. 

[33]  It  Is  a  common  procedure  In  equity 
to  permit  amendments  of  the  pleadings  to 
correspond  with  the  case  as  tried.  Harrlgan 
V.  Bacon,  57  Vt.  644;  Dwinell  v.  Bliss,  58 
Vt.  353,  5  AU.  817;  Olmstead  v.  Abbott,  61 
Vt.  281,  18  Atl.  315.  The  majority  think 
this  feature  of  the  estoppel  was  within  the 
issues  of  the  case  as  tried,  and  an  amend- 
ment of  the  answer  in  this  respect  may  be 
had.  The  manner  in  which  the  case  is  pre- 
sented should  be  stated  more  fully.  Both 
sides  submit  affidavits  in  support  of  their  re- 
spective claims  regarding  the  ^tock  held  by 
the  Farmers'  Bank.  The  defendants'  brief  is 
accompanied  by  a  transcript  of  the  evidence 
taken  by  the  master,  for  examination  upon 
the  points  made.  The  orators  attach  to  their 
brief  in  reply  to  the  defendants  an  affidavit 
of  counsel  presenting  statements  made  in  the 
brief  «ubmitted  to  the  master  by  defendants, 
and  certain  requests  for  findings  submitted 
by  both  parties;  and  further  affidavits  pre- 
senting extracts  from  the  petition  for  the 
discharge  of  the  receiver  and  from  the  order 
made  thereon.  The  defendants  object  to  the 
consideration  of  the  affidavits  regarding  the 
statements  and  requests  of  counsel,  and  ask 
that  provision  be  made  for  a  hearing  on  the 
question  of  fact  if  such  affidavits  are  consid- 
ered. 

[34]  The  questions  regarding  the  stock  held 
as  collateral,  and  the  question  whether  the 
validity  of  the  bonds  was  raised  and  argued 
on  the  trial,  have  been  disposed  of  without 
reference  to  the  affidavits.  The  only  matters 
covered  by  the  opposing  briefs  which  remain 
for  disposition  are  those  presenting  the  or- 
ators' situation  with  regard  to  the  357  shares 
of  stock  as  to  which  no  inquiry  was  made, 
and  those  relating  to  the  claims  of  the  de- 
fendants wtdch  depend  upon  proof  of  the 
laws  of  New  York.  If  the  report  were  to 
be  recommitted  for  a  further  bearing  on  the 
claims  of  the  defendants,  it  might  be  difficult 
to  say  why  the  benefit  of  a  recommittal 
should  be  denied  to  the  orators.  A  recommit- 
tal on  the  claims  of  both  would  involve  a 
retrial  of  a  large  part  of  the  cose,  based 
wholly  on  the  failure  of  the  parties  to  antici- 
pate certain  lines  of  decision,  as  to  the  cor- 
rectness of  which  no  question  is  made.  A 
recommittal  on  the  claims  of  the  defendants 
would  sanction  a  change  to  new  lines  of  in- 
quiry, resting  wholly  on  facts  known  at  the 
time  of  the  trial;  and  this  after  the  property 
has  been  controlled  by  the  defendants  during 
eight  years  of  contest.  As  the  case  stands, 
we  think  the  discretion  of  the  court  should 
be  thrown  in  favor  of  closing  the  litigation. 

Both  motions  denied. 

WATSON  and  POWERS,  JJ.,  dlssait. 


POWERS,  J.  (dissenting).  I  cannot  believe 
that  Roberts  Is  estopped,  and  I  therefore  dis- 
sent on  that  point 

1.  It  is  the  settled  law  of  this  state  that 
an  estoppel,  to  be  available,  must  be  pleaded, 
if,  as  here,  the  party  relying  upon  it  has  an 
opportunity  to  plead  it.  Sawyer  v.  Hoyt,  2 
Tyler,  288;  Lord  v.  Blgelow,  8  Vt  445 ;  Brlns- 
maid  V.  Mayo,  9  Vt  81 ;  Isaacs  v.  Clark,  12 
Vt  692,  36  Am.  Dec.  872.  Every  fact  essen- 
tial to  the  estoppel  must  be  pleaded  with 
accuracy.  Gray  v.  Pingry,  17  Vt  419,  44  Am. 
'Dec.  345.  If  not  pleaded,  when  the  circum- 
stances are  such  as  to  require  It  to  be  plead- 
ed, the  estoppel  Is  waived.  Brinsmaid  v. 
Mayo ;  Isaacs  v.  Clark.  The  defendants  evi- 
dently had  this  rule  In  mind,  for  they  at- 
tempt to  set  up  an  estoppel  in  their  answers. 
But  the  estoppel  set  up  In  the  answers  and 
the  estoppel  argued  before  us  is  not  the  one 
found  and  established  by  the  majority  opin- 
ion. That  Roberts  was  estopped  to  assert 
the  illegality  of  the  issue  of  the  $18,000  in 
bonds  held  as  collateral  to  the  receiver's  cer- 
tificates by  the  Farmers'  National  Bank  bad 
entirely  escaped  the  vigilance  of  counsel.  In- 
deed, these  bonds  were  of  so  little  conse- 
quence or  lmi)ortance  in  the  estimation  of  the 
answering  defendants  that  no  mention  of 
them  is  to  be  found  in  the  answers  until  aft- 
er the  special  master  had  filed  his  report. 
Then,  for  the  first  time,  though  it  had  filed 
what  is  called  a  "full  answer"  to  the  origi- 
nal and  supplemental  bills,  the  Farmers'  Na- 
tional Bank,  in  a  supplemental  answer,  makes 
mention  of  these  bonds.  Bat  it  contents  it- 
self with  asserting  that  it  owns  them,  that 
they  are  security  for  the  $14,000,  and  that 
they  are  secured  by  the  trust  deed.  There  is 
not  a  suggestion  anywhere  In  the  case  that 
Roberts  is  estopped  to  contest  these  bonds 
on  the  ground  that  they  were  unlawfully  is- 
sued. The  estoppel  which  the  Hughes  Com- 
pany.  attempts  to  set  up  in  its  answer,  and 
which  the  Farmers'  National  Bank  attempts 
to  make  a,  part  of  its  answer  by  reference, 
is  that  Roberts  stood  by  and  allowed  the 
Hughes  Company  to  buy  the  property  sup- 
posing it  was  getting  full  title,  and  allowed 
the  company  to  sell  stock  to  those  who  sup- 
posed the  property  was  unincumbered,  and 
consequently  he  will  not  be  allowed  to  as- 
sert his  mortgage  to  their  injury.  It  was 
said  by  this  court  as  recently  as  Conn.  Val- 
ley Lumber  Co.  v.  Rowell,  84  Vt  25,  77  Atl. 
873,  that,  "when  parties  go  into  special  plead- 
ings, they  are  confined  strictly  to  the  mat- 
ters put  In  issue,  for  the  court  tries  only 
such  issues  as  the  parties  make  by  their 
pleadings."  I  submit  that  this  rule  is  appli- 
cable though  this  Is  a  suit  In  chancery. 

The  circumstances  being  such  that  the  es- 
toppel should  have  been  pleaded,  no  advao' 
tage  can  be  taken  of  it,  though  it  may  have 
appeared  from  evidence  Introduced  to  estab- 
lish the  defense  set  forth  In  the  answers. 
Poole  T.  Mass.  Mat  Accident  Assoc.,  75  Vt 
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85,  63  Atl.  381.  So  tbe  majority  bas  gone 
quite  outside  of  the  case  made  by  the  plead- 
ings and  argument  to  find  that  Roberts  can- 
not he  heard  to  say  that  these  bonds  were 
illegally  issued  and  cannot  be  ahead  of  his 
mortgage;  and  this  for  the  sake  of  reversing 
a  decree  made  upon  consideration  and  not 
pro  forma.  I  say,  then,  that  the  defendants 
waived  the  estoppel  established  by  the  ma- 
jority by  not  pleading  it ;  and  they  waived  It 
again  by  not  briefing  it  This  court  In  chan- 
cery appeals  sits  only  as  a  court  of  error. 
Dietrich  v.  Hutchinson,  73  Vt.  134,  60  Atl. 
810,  87  Am.  St.  Rep.  698.  When  reviewing 
this  kind  of  a  decree,  it  will  make  every  rea- 
sonable presumption  in  favor  of  Its  correct- 
ness. It  will  decline  to  pass  upon  questions 
not  raised  below  and  confine  parties  to  the 
theories  there  advanced.  Errors  should  not 
be  sought  for  outside  the  record,  nor  ques- 
tions settled  which  were  not  passed  upon 
below.  In  this  case,  so  far  as  estoppels  are 
concerned,  the  questions  raised  below  were 
correctly  decided,  and  I  should  decline  to 
consider  any  others.  "The  habit  that  has 
sometimes  prevailed  of  'dragging*  a  case  in 
this  court,  as  for  something  lost,  to  find  a 
fault  that  was  undiscovered  and  unheeded 
in  tbe  trial  of  a  cause,  is  ever  unavailing  to 
the  client,  and  a  deviation  from  professional 
propriety  and  duty,"  was  Judge  Redfield's  re- 
buke In  Sequin  v.  Peterson,  45  Vt  265,  12 
Am.  Rep.  194.  I  wonder  wliat  he  would  have 
said  if  the  court  had,  in  his  day,  not  only 
deliberately  reversed  a  case  on  a  point  not 
raised  below,  but  reversed  It  on  a  point  not 
raised  at  all,  either  here  or  bdow. 

2.  The  decree  below  having  been  made 
upon  consideration,  it  should  be  sustained  by 
this  court  If  that  result  can  be  reasonably 
attained.  To  that  end.  If  a  fact  essential  to 
the  correctness  of  the  decree  is  omitted  from 
the  findings,  and  such  fact  can  reasonably 
be  inferred  from  those  certified  up,  it  is  the 
duty  of  this  court  to  assume  that  the  court 
made  such  inference.  Russell  v.  Davis,  60 
Vt  275,  37  Atl.  746;  Sowles  v.  St  Albans, 
71  Vt  418,  45  AO.  1050;  Davenport  v.  Crow- 
ell,  79  Vt  419,  65  Ati.  557;  Van  Dyke  v. 
Cole,  81  Vt  379,  70  Att.  693,  1103 ;  Perkins 
&  Co.  V.  Perley,  82  Vt  524,  74  AU.  231; 
Whitehead  v.  Whitehead,  84  Vt  825,  79  Atl. 
516.  But,  If  the  result  will  be  a  reversal,  this 
court  should  not  assume  that  tbe  court  below 
drew  any  inference  not  afilrmatively  shown 
by  Oifi  record,  unless  the  same  is  a  necessary 
Inference  from  the  facts  found.  Whitehead  v. 
Whitehead,  supra;  Adams  v.  Ladeau,  84  Vt. 
464,  79  Atl.  996;  Plumley's  Adm'r  v.  Plumley, 
84  Vt  290,  79  Ati.  46.  In  no  event  can  this 
court  draw  the  Inference.  It  Is  an  inference 
of  fact,  and  It  Is  not  for  this  court  to  supply 
a  fact,  either  for  affirmance  or  reversal.  "It 
is  never  the  province  of  a  court  of  errors  to 
deduce  inferences  of  fact  from  a  case  agreed, 
a  special  verdict,  or  a  report  of  referees  or 
auditors,"  said  this  court  in  Abbott  v.  Camp, 


23  Vt  660.  And  all  along  down  through  oar 
cases  runs  tbe  Idea  that  if  any  Infer^tces 
are  to  be  drawn  from  the  facts  certified, 
they  must  be  drawn  by  the  trial  court  and 
not  by  this  court 

As  pointed  out  in  the  majority  opinion, 
tbe  report  is  silent  as  to  the  particular  cir- 
cumstances under  which  these  fl8,000  in 
bonds  were  Issued  to  the  Adirondack  Trust 
Company.  By  whom  they  were  actually 
pledged  is  a  fact  not  found.  That  they  were 
pledged  by  either  the  receiver  or  the  corpora- 
tion Is  probably  a  necessary  Inference.  But 
that  it  is  so  plain  that  they  were  pledged  by 
the  corporation — ^the  theory  on  which  the 
majority  opinion  is  based — that  that  conclu- 
sion is  compelled  by  the  facts  found,  I  wish 
to  register  a  very  respectfol,  but  ylgoxous, 
disagreement  There  may  be  circumstances 
of  more  or  less  significance  indicating  this, 
but  it  cannot  be  said  that  they  are  suflScioit- 
ly  decisive  to  be  determinative  of  the  ques- 
tion. There  is  room  for  reasonable  men  to 
differ  In  their  conclusions  on  this  subject — 
opposing  Inferences  may  be  drawn  from  the 
facts  reported — and  therefore  this  court 
should  assume  that  the  court  below  drew 
the  one  which  will  support  the  decree.  "We 
ought  not  for  the  purpose  of  reversing  a 
Judgment  to  read  into  the  finding  of  facts 
something  which  is  liot  there  and  which  is 
not  a  necessary  inference  from  the  facts 
found."  Adams  v.  Ladeau,  84  Vt  464,  79 
Atl.  907.  To  my  mind  it  is  vastly  more  res- 
sonable  to  infer  from  tbe  facts  found  tliat 
the  receiver,  finding  the  bonds  all  prepared 
and  ready  for  delivery,  assuming  to  carry 
out  the  previous  plan  of  tbe  corporation, 
took  them,  and  pledged  them  as  collateral 
to  bis  certificate.  If  this  view  is  even  pos- 
sible, under  the  rule  referred  to,  the  decree 
should  be  affirmed;  for  no  one  suggests  tbat 
Roberts  could  be  ^stopped  by  what  the  re- 
ceiver did.  In  passing  upon  the  possibility 
of  tbe  conclusion  suggested,  keep  In  mind 
the  situation :  Here  was  a  corporation  shorn 
of  Its  power  to  incur  debts  or  pay  them ;  Its 
functions  suspended,  and  its  activities  iwr- 
alyzed  by  the  receivership;  its  assets  and 
affairs  had  been  ordered  by  the  court  to  be 
transferred;  its  corporate  powers,  so  far 
now  involved,  terminated  by  an  Implied  In- 
junction; and  yet  to  reverse  a  decree  the 
majority  assumes  that  the  court  of  chancery 
by  force  of  necessity  inferred  in  the  very 
teeth  of  the  court's  order  and  injunction 
that  the  corporation  assumed  to  issue  118,000 
in  bonds,  thereby  increasing  its  mortgage  in- 
debtedness by  $14,000.  I  ought  to  say  in 
passing  tbat,  if  the  bonds  were  issued  by  tbe 
receiver  as  I  have  suggested,  they  would  be 
wholly  Invalid.  A  receiver  has  no  authority 
to  issue  bonds  of  his  own  execution,  and 
these  were  of  no  validity  U  executed  by  tbe 
corporation  and  Issued  by  blm.  Woodford 
V.  Darwin,  3  Vt  82,  21  Am.  Dec.  573,  and 
Woodworth  v.  Downer,  18  Vt  622.  37 
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Dec.  611,  Involved  the  power  of  a  partner  to 
Issue  promissory  notes  after  disaolntlon  of 
the  luirtnershlp.  In  principle  these  cases  are 
much  like  this.  After  the  corporation  went 
into  the  hands  of  the  receiver,  corporate  ac- 
tion was  forbidden,  and  the  receiver  could 
not  give  vitality  to  the  unissued  bonds  by  de- 
livering them.  Believing  as  I  do  that  it  is 
not  only  i>osslble  but  reasonable  to  assume 
that  the  court  of  chancery  Inferred  from  the 
findings  that  the  bonds  were  pledged  by  the 
receiver,  I  would  so  aasume  and  affirm  the 
decree. 

3.  I  call  attention  to  another  assumption 
made  by  the  majority  which  I  regard  as  un- 
warranted: A  copy  of  the  bond  is  found  In 
the  corporate  records.  From  this  It  appears 
that  the  bonds  were  not  to  be  obligatory 
until  duly  certified  by  the  trustee.  Whether 
or  not  the  bonds  here  in  question  bore  tills 
certificate  does  not  appear  from  the  report. 
Is  it  a  necessary  inference  from  the  finding 
made  that  they  do  bear  tills  certificate?  The 
finding  reads:  "It  appears  from  the  testi- 
mony of  ETDgene  R.  Norton,  and  I  so  find  the 
fact,  that  there  are  outstanding  |1S,000  more 
of  said  bonds,  which  $18,000  were  negotiated 
with  Senator  Brackett  for  the  Adirondack 
Trust  Ckimpany,  as  security  for  funds  ob- 
tained to  meet  the  July  pay  roll  and  some 
other  obligations  •  •  •»  i  admit  that 
the  inference  would  lie  a  natural  one,  but  I 
deny  that  it  would  be  a  necessary  one,  un- 
less it  can  be  said  as  matter  of  law  that 
bankers  never  made  mistakes. 

4.  One  who  relies  upon  an  estoppel  for  his 
protection  must  prove  it  iHe  takes  the  bur- 
den of  establishing  every  fact  essential  to 
the  estoppel.  Robinson  v.  Morgan,  66  Vt 
37,  25  Atl.  899;    Royce  v.  Carpenter,  80  Vt 

37.  66  Atl.  888 ;  Spear  v.  Spear,  97  Me.  498, 
54  AtL  1106;  KroU  v.  Close,  82  Ohio  St 
190,  92  N.  R  29;  16  Cyc.  811.  One  of  these 
essential  fadta  is  that  be  relied  upon  the  act 
or  conduct  specified,  and  was  thereby  in- 
duced to  change  bis  position.    957  Vt  t>lg. 

38.  The  master  has  wholly  failed  to  find 
this  fact  in  the  case  in  hand.  The  absence 
of  this  finding  Is  recognized  by  the  majority, 
for  it  is  said  in  the  opinion  tliat  "there  is 
no  need  of  a  direct  finding  that  the  party 
taking  the  bonds  had  knowledge  and  relied 
upon  any  particular  feature  of  Roberts'  con- 
duct." and  that  "it  is  to  be  presumed  that 
the  bolder  was  induced  to  purchase  by  the 
advantages  of  the  opportunity  as  presented." 
Remembering  tllat  we  are  now  dealing  with 
necessary  Inferences  only,  can  it  be  said  that 
the  question  of  a  creditor's  reliance  upon  col- 
lateral security  is  never  open  to  inquiry?  If 
a  perfectly  solvent  borrower  deposits  collat- 
eral as  security  for  his  note,  does  the  law 
conclnslvely  presume  that  the  lender  relies 
upon  the  security?  Here  again  the  presump- 
tion may  be  very  strong,  but  I  cannot  believe 
it  is  conclusive. 

5.  There  is  anotlier  fact  essential  to  an 


estoppel:  It  must  be  made  to  appear  tliat 
the  party  seeking  to  avail  Iiimself  of  it  lias 
altered  ills  position  to  Ills  prejudice — has 
been  misled  to  bis  injury.  Wooloi  v.  Edson, 
88  Vt  214;  Earl  v.  Stevens,  57  Vt  474; 
Gktodell  T.  Brandon  National  Bank,  63  Vt 
303,  21  Aa  956,  25  Am.  St  Rep.  766.  An 
estoppel  is  protective  only,  and  Its  whole  of- 
fice is  to  shield  one  from  a  loss  whidi,  but 
for  it,  he  could  not  escape.  Smith  v.  Pow- 
ell, 98  Va.  431,  86  S.  B.  522;  GJerstadengen  v. 
Hartzell,  9  N.  D.  268,  83  N.  W.  230,  81  Am.  St 
Rep.  575;  Lindsay  v.  Cooper,  94  Ala.  170,  11 
South.  325,  16  L.  R.  A.  813,  33  Afn.  St  Rep. 
105;  Atkins  v.  Payne,  200  Pa.  657,  60  Atl. 
158;  Schwab  v.  Edge,  214  Pa.  602,  64  Atl. 
80;  Stewart  v.  PameU,  147  Pa.  523,  23  Atl. 
838.  It  is  plain  enough  to  me  that  the  Farm- 
ers' National  Bank  Is  in  no  danger  here.  ' 
It  cannot  lose  a  cent  by  this  transaction. 
The  corporation  is  behind  their  loan.  No- 
l>ody  claims  that  the  corporation  is  Insolvent, 
and,  if  they  did,  it  sufficiently  appears  oth- 
erwise by  the  record.  In  the  first  place,  it 
is  shown  that  the  trustee  in  bankruptcy  of 
Hughes  came  Into  possession  of  1,645  shares 
of  the  stock  of  the  corporation,  which  he 
sold  at  auction  in  June,  1904 — long  after 
all  these  bonds  and  receiver's  certificates  had 
been  Issued — to  one  who  knew  all  about  the 
llablUtieB  of  the  corporation,  including  the 
Roberts  debt  for  133,900.  One  cannot  be- 
lieve that  tbe  Nortons  were  paying  more 
than  $20.50  a  share  for  the  stock  of  an  in- 
solvent corporation,  when  they  knew  all 
about  its  assets  and  liabilities.  Moreover, 
the  master  finds  tliat  the  value  of  the  prop- 
erty conveyed  to  the  corporation  by  Hughes 
was  at  the  time  tlie  etodi  was  bid  ofF  for 
the  Nortons  $95,000,  and  the  liabilities  of 
the  corporation  then  amounted  to  $72,000,  to 
which  should  be  added  the  notes  here  sought 
to  be  foreclosed.  The  margin  of  solvency 
thus  established  Is  not  a  very  large  one,  I 
admit,  but  is  apparently  safe.  Not  only  this. 
It  appears  that  after  the  Nortons  acquired 
their  Interest  the  receivership  was  terminat- 
ed, and  the  corporation  resumed  control  of 
its  affairs.  Does  anybody  believe  that  the 
court  relinquished  its  control  without  mak- 
ing any  provision  for  the  payment  of  the 
sums  represented  by  tbe  receiver's  certif- 
icates which  had  been  issued  by  its  authori- 
ty? Of  course  not  But  we  are  not  left  to 
conjecture  on  this  point  The  corporation 
says  in  its  answer  that  it  "is  required  and 
compelled"  to  pay  the  exi>ense8  of  the  re- 
ceivership, and  that  they  amount  to  $18,000. 
The  Farmers'  National  Bank  is  amply  pro- 
tected without  resort  to  the  bonds;  but  tbe 
orators  are  not  creditors  of  the  corporation. 
They  only  hold  the  obligations  of  Hughes. 
So  their  only  protection  depends  upon  the 
availability  of  their  security,  and,  if  they 
lose  their  mortgage,  tliey  lose  all.  The  debt 
is  an  honest  one.  Ignorance  rather  than 
dishonest  purpose  is  responsible  for  the 
present  situation  of  the  orators.    And  if  it 
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be  urged  that,  though  the  bank  might  escape 
loss  as  suggested,  the  burden  would  then 
fall  upon  the  corporation,  my  reply  Is  that 
there  la  Just  where  it  ought  to  fall,  for  It 
took  with  full  notice,  as  did  those  owners 
who  are  not  protected  by  the  majority  opin- 
ion. 

6.  It  Is  held  by  the  majority  that  the 
Farmers'  National  Bank  took  the  bonds  with 
notice  of  the  illegality  of  their  issue.  How, 
then,  can  Roberts  be  estopped  from  assert- 
ing it?  What  has  be  ever  said  or  done  to 
mislead  the  bank  or  anybody  else  on  that 
subject?  Assuming  that  the  corporation  is- 
sued them,  what  did  he  have  to  do  with  it? 
The  legality  of  the  issue  of  the  bonds  is  a 
subject  on  which  Roberts  has  never  spoken, 
either  expressly  or  by  implication.  But  it  is 
said  by  the  majority  that  the  corporation 
had  the  benefit  of  this  loan — that  its  ayails 
went  to  pay  its  debt — and  therefore  the  cor- 
poration is  estopped  to  deny  the  validity  of 
the  bonds  pledged  to  secure  it,  and  that  Rob- 
erts, being  a  director,  is  also  estopped  to 
deny  it.  I  do  not  agree  that  the  corpora- 
tion is  estopped.  The  Adirondack  Trust 
Company  and  the  Farmers'  National  Bank 
knew  all  about  it  They  knew  every  single 
material  fact.  Their  mistake,  if  there  was 
any,  arose  from  their  ignorance  of  their  le- 
gal rights,  just  as  Roberts'  did  when  he  omit- 
ted to  record  the  mortgages.  They  knew 
they  were  dealing,  with  a  receiver — ^that  this 
corporation  was  in  the  hands  of  the  court 
What  fact  did  the  corporation  suppress  that 
it  should  now  tie  the  hands  of  this  honest 
creditor?  Knowing  these  facts,  they  were 
bound  to  know  that  the  corporation  could  not 
make  a  legal  issue  of  bonds,  and  that  the 
receiver  could  not.  Indeed,  this  Is  the  view 
of  the  majority,  and  the  very  ground  on 
which  the  invalidity  of  the  bonds  in  the 
hands  of  the  bank  is  put  in  the  opinion. 

One  cannot  be  estopped  when  the  other 
I>arty  knows  the  truth.  Deception  is  of  the 
very  essence  of  estoppel;  and  this  deception 
must  be  as  to  material  facts,  for  one  know- 
ing the  facts  is  presumed  to  know  the  law. 


If  estoppels  are  ever  available  to  relieve 
from  a  mistake  of  law,  this  case  affords  uo 
opportunity  for  the  application  of  one  of 
that  class.  Without  admitting,  thai,  that 
Roberts'  estoppel  would  follow  that  of  tbe 
corporation  without  some  participation  in 
the  wrongful  act,  I  insist  that  the  corpora- 
tion was  not  estopped  because  the  bank 
knew  the  truth.  Boynton  v.  Braley,  54  VL 
92;  Pond  v.  Pond's  Est,  79  Vt  359,  65  Atl. 
97,  8  K  R.  A.  (N.  S.)  212;  Beach,  Eq.  Jur.  i 
1108;  Steel  v.  St  Louis  Smelting  &  Re&nin; 
Co.,  106  U.  S.  447,  1  Sup.  Ct  389,  27  U  Cd. 
226;  Sanborn  v.  Van  I>ayne,  90  Minn.  215. 
96  N.  W.  41;  Lash  v.  Rendell,  72  Ind.  473; 
Estis  V.  Jackson,  111  N.  C.  145,  16  S.  E.  7. 
32  Am.  St  Rep.  784 ;  Blodgett  v.  Perry,  97 
Mo.  263,  10  S.  W.  891,  10  Am.  St  Rep.  30T. 

It  necessarily  follows  that  Roberts'  rep- 
resentations about  the  condition  of  the  title 
arising  from  his  failure  to  record  or  give 
notice  of  his  mortgage  becomes  entirely  im- 
material; for  if  the  bonds  are  invalid  in 
the  hands  of  the  bank,  as  the  majority  says, 
and  Roberts  is  allowed  to  say  so,  it  is  of 
no  possible  consequence  whether  they  are,  or 
would  be  if  legally  Issued,  a  first  or  seconil 
lien  on  the  property.  They  are  unenforce- 
able, and  Roberts'  implied  representation  that 
the  title  was  clear  was  utterly  harmless  lo 
tbe  bank. 

It  requires  no  very  careful  study  of  thb 
case  to  discover  that  tbe  result  reached  by 
the  majority  not  only  does  great  injustice  to 
Roberts,  but  accomplishes  uo  benefit  to  tlie 
Farmers'  Bank  in  whose  behalf  the  estop- 
pel is  established.  The  corporation  and  its 
owners  reap  the  benefit  though  they  tool: 
with  notice,  and  are  now  enabled,  by  sbleSl- 
Ing  themselves  behind  an  estoppel  to  wblcb 
they  are  strangers,  to  avoid  an  incumbrance 
valid  as  to  them,  and  thus  escape  the  par- 
ment  of  the  debt  secured  thereby.  It  can- 
not be  that  in  foro  conscientije  .such  a  rank 
injustice  should  be  tolerated. 

I  should  affirm  tbe  decree. 

WATSON,  J.,  eoncura  in  this  dissent 
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HELPENBEIN  t.  WOHLFELD. 

(Supreme  Court  of  PennsylTania.     March  18, 
1012.) 

1.  Mabteb  and  Sebtant  (I  278*)— INJUST  to 

Servant— Neqlioenxe. 

In  an  action  by  an  employ^  to  recover  for 
an  injury  to  his  band  while  operating  a  ma- 
chine in  defendant's  factory,  a  nonsuit  was 
properly  entered,  where  it  appeared  that  plain- 
tiff had  worked  at  the  machine  for  15  months, 
and  at  the  time  of  the  accident  was  instructing 
an  apprentice  in  its  use;  that  the  machine  was 
in  proper  condition;  and  that  any  remote  dan- 
ger was  fully  understood  by  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  §{  954,  956-958,  960-069, 
971,  972.  077;    Dec  Dig.  |  278.*] 

2.  Mastkk  ahd  Servant  ({  217*)— Injubt  to 
Servant— AssuMPTioK  of  Risk. 

Where  an  employe  had  worked  at  a  ma- 
chine for  15  months,  and  at  the  time  of  the 
accident  to  him  was  ingtructing  an  apprentice 
in  its  use,  and  the  machine  was  in  proper  con- 
dition, and  any  remote  danger  was  understood 
by  plaintiff,  he  had  assumed  the  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
.><orvant.  Cent.  Dig.  {|  574-600;    Dec.  Dig.  { 

Appeal  from  Court  of  Common  Pleas,  Phll- 
tidelphla  Connty. 

Action  by  Israel  Helfenbeln  against  Saron- 
b1  Wohlfeld,  trading  as  the  American  Novel- 
ty Manufacturing  Company.  From  a  Judg- 
ment refusing  to  take  off  nonsuit  plaintiflf 
appeals.    Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  MOSOHZISKER,  and  STEW- 
ART, JJ. 

Bernard  Harris,  for  appellant  Ira  Jewell 
Williams,  for  appellee. 

PER  CURIAM.  The  plalnOfTs  hand  was 
injured  while  he  was  engaged  In  operating  a 
machine  In  the  defendant's  factory,  by  which 
small  sheets  of  flexible  fiber  board  were 
creased  to  adapt  them  to  use  In  the  manu- 
facture of  small  boxes.  The  machine  con- 
sisted of  an  Iron  table  over  the  middle  of 
which,  and  seven-eighths  of  an  Inch  above 
Us  snrface,  was  a  frame  In  which  the  blade 
which  produced  a  crease  worked  up  and 
down.  In  operating  the  machine  the  boards 
were  fed  Into  the  narrow  space  under  the 
frame  and  pressed  by  the  blade.  The  op- 
erator handled  the  boards  from  the  edge 
nearest  himself  and  had  no  occasion  to  place 
tils  hands  within  several  Inches  of  the  blade. 
Back  of  the  blade  there  was  a  movable  gauge 
against  which,  when  the  machine  was  fed 
from  the  front  the  boards  were  pressed  In 
order  that  they  should  be  uniformly  creased. 
A  crease  nearer  than  two  inches  from  the 
edge  of  a  board  could  not  be  made  when  the 
operator  stood  at  the  front  of  the  machine, 
and  when  a  narrower  margin  was  desired 
he  went  to  the  back  of  the  machine,  adjust- 
ed the  gauge  at  the  right  distance,,  and  plac- 
ed the  edge  of  the  board  nearest  him  against 
It.    The  gauge  was  not.  Intended  as  a  protec- 


tion for  the  operator,  but  only  to  secure 
uniformity  In  creasing.  The  plaintiff  was  37 
years  old,  he  was  familiar  with  the  opera- 
tion of  the  machine,  and  had  worked  at  it 
15  months.  At  the  time  he  was  injured  be 
was  at  the  back  of  the  machine  Instructing 
an  apprentice  lli  its  use. 

[1]  It  appeared  from  the  plaintiff's  testi- 
mony that  the  machine  was  of  the  kind  in 
ordinary  use,  that  It  was  In  proper  condition, 
and  that  any  danger  In  Its  use  was  exceed- 
ingly remote  and  was  fully  understood  by 
him.  We  find  no  evidence  of  negligence  on 
the  part  of  the  defendant. 

[2]  The  risk  to  which  the  plaintiff  was 
exposed  was  incident  to  the  business  and 
was  obvious  and  consequently  assumed  by 
him.  It  follows  that  the  nonsuit  was  prop- 
erly entered. 

rate  Judgment  Is  affirmed. 


FAULKNER  v.  McHENRT. 

(Supreme  Court  of  Pennsylvania.     March   18, 
1912.) 

1.  MosTOAOES  (I  280*) — Tbanskeb  of  Mobt- 
OAOED  Pbopebtt— Conbtbuction— "Undeb" 
—"Subject  ** 

The  woirds  .  "under"  and  *^bject"  in  a 
deed  import  that  the  grantee  takes  subject  to 
an  incumbrance,  the  amount  of  which  has  been 
deducted  from  the  price,  and  a  covenant  Is  In- 
ferred that  the  grantee  will  protect  the  gran- 
tor therefrom. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  K  737,  740-750,  757-760;  Dec. 
Dig.  I  280.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  7,  pp.  6705-6710;  vol.  8,  pp.  7807, 
7157.] 

2.  Mobtoaoes  (f  292*)— Sals  or  Mobtoaoxd 
Land— Default  or  Qbantee— Rioris  or 
Mortgagob. 

Where  a  grantee  of  land  subject  to  a  mort- 
gage defaults,  and  the  land  on  foreclosare  is 
sold  for  a  sum  insufficient  to  pay  the  mort- 
gage, and  a  judgment  is  obtained  against  the 
mortKagor's  estate  for  the  deficiency,  the  ad- 
ministrator of  such  estate  cannot  recover  of 
the  grantee  on  an  implied  contract  covenant  of 
indeomity  without  showing  payment  of  the 
judgment  or  some  loss  sustained. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  §g  762-771,  790;    Dec  Dig.  {  292.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Charles  A.  Faulkner,  adminis- 
trator, against  Hugh  McHenry.  From  an 
order  discharging  rule  for  Judgment  for  want 
of  a  sufficient  affidavit  of  defense,  plaintiff 
appeals.     Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKBR,  JJ. 

M.  T.  McManus,  for  appellant  James  L. 
Monihan  and  Robert  A.  Meier,  for  appellee. 

FELL,  C.  J.  This  appeal  is  from  an  order 
discharging  a  rule  for  Judgment  for  want 
of  a  sufficient  affidavit  of  defense.    The  de- 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  A  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexee 
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fendant  purchased  land  tinder  and  subject 
to  a  mortgage  made  by  hla  grantor,  and,  be- 
cause of  bis  default,  tbe  land  was  sold  by 
the  sheriff  under  proceedings  on  tbe  mort- 
gage for  an  amount  Insufficient  to  pay  tbe 
mortgaga  An  action  was  tben  brought  on 
the  bond  of  the  mortgagor,  and  a  Judgment 
was  obtained  against  the  administrator  of 
his  estate  for  tbe  deficiency.  This  action 
was  by  the  administrator  against  the  grantee 
of  tbe  land  on  the  implied  coTenant  of  in- 
demnity. 

There  is  much  In  the  facts  that  appear  in 
the  statement  and  in  tbe  aTermoits  in  the 
afSdarit  of  defense  to  give  rise  to  the  infer- 
ence that  the  action  was  not  brought  in  the 
interest  of  the  estate  of  the  grantor,  but  to  se- 
cure to  the  mortgagee  an  advantage  of  which 
Act  June  12,  1878  (P.  L.  205),  deprives  the 
owner  of  an  Incumbrance  unless  tbe  grantee 
has  expressly  assumed  a  personal  liability 
therefor,  and  which  provides  that  the  use  of 
the  words  "under  and  subject"  to  the  payment 
of  an  incumbrance  shall  not  be  construed  to 
Impose  a  personal  liability  on  the  grantee.  But 
the  main  question  before  the  court,  and  that 
upon  which  its  decision  was  based,  was 
whether  the  plaintiff,  who  had  not  paid  the 
Judgment  nor  sustained  any  loss  by  reason 
thereof,  could  maintain  tbe  action. 

Any  apparent  want  of  liarmony  in  the  de- 
cisions as  to  the  right  of  a  party  indemnified 
to  recover  without  proof  of  loss  by  the  pay- 
ment of  the  debt  or  otherwise  disappears 
when  the  nature  of  the  undertaking  is  con- 
sidered and  the  distinction  between  an  obli- 
gation to  do  a  specified  thing  and  one  of  in- 
demnity against  loss  resulting  from  nonper- 
formance is  observed.  Where  the  indemnity 
is  against  liability,  there  is  a  right  of  recov- 
ery as  soon  as  a  liability  is  incurred.  Where 
it  is  against  loss  by  reason  of  a  liability, 
there  is  no  right  of  recovery  until  a  loss  oc- 
curs. Stephens  v.  Pennsylvania  Casualty  Co., 
3  Ann.  Cas.  478,  note.  In  16  Am.  &  Eng. 
Ency.  of  L.  (2d  Ed.)  178,  the  rule  is  thus 
stated:  "Where  the  contract  is  strictly  one 
of  indemnity  the  indemnitee  cannot  recover 
until  he  has  suffered  actual  loss  or  damage. 
The  mere  incurring  of  liability  gives  him  no 
such  right;  but,  where  the  contract  is  to 
protect  against  liability,  the  indemnitee  may 
recover  as  soon  as  his  liability  has  become 
fizeC  and  established,  even  thoueb  bn  has 


sustained  no  actual  loss  or  damage  at  tbe 
time  he  seeks  to  recover."  This  distinction 
was  pointed  out  in  the  recent  cases  o? 
Wheeler  v.  Equitable  Trust  Co.,  206  Pa. 
428,  65  Atl.  1066;  Weightman  v.  Union  Trust 
Co.,  208  Pa.  449,  57  Atl.  879;  Equitable 
Trust  Co.  v.  Surety  Co.,  214  Pa.  159,  63  Att 
699,  6  Ann.  Cas.  465.  In  the  opinion  in 
Weightman  v.  Union  Trust  Co.,  supra,  it  was 
said  by  our  Brother  Potter  In  speaking  of 
an  agreement  to  do  a  particular  thing  and 
an  agreement  to  save  the  plaintiff  harmless 
from  loss  occasioned  by  the  failure  to  carry 
out  a  contract:  "The  distinction  between 
the  two  agreements  is  simply  that  between 
an  affirmative  covenant  for  a  specific  thing^ 
and  one  of  indemnity  against  damages  by 
reason  of  the  nonperformance  of  the  thin; 
specified.  The  object  of  both  agreements 
may  have  been  substantially  the  same,  in 
that  both  were  intended  to  save  the  plalntiS 
from  loss,  but  the  legal  effect  of  the  two 
agreements  is  essentially  different"  In  the 
cases  in  which  a  recovery  lias  been  had  with- 
out proof  of  loss  or  damage,  there  wa<i  a 
general  Xndemnity,  an  indemnity  against 
claims,  or  a  covenant  to  do  a  particular 
thing.  In  McAbee  v.  Crlbbs,  194  Pa.  91,  44 
Atl.  1066,  mainly  relied  upon  by  tbe  appe- 
lant, tbe  obligation  was  not  one  arising  from 
a  purchase  of  land  under  and  subject  to  a 
mortgage,  but  an  express  covenant,  made 
after  the  sale  for  the  purpose  of  adjusting 
disputes,  to  assume  tbe  payment  of  a  mort- 
gage. 

[1]  Tbe  words  "under  and  subject"  in  I 
conveyance  import  that  the  grantee  takes 
the  land  subject  to  an  incumbrance,  the 
amount  of  which  has  been  deducted  from  the 
agreed  price,  and  the  covenant  to  be  infer- 
red from  It  is  that  of  indemnity  for  the  pro- 
tection of  the  grantor.  Moore's  Appeal,  8S 
Pa.  450,  82  Am.  Rep.  469 ;  Merriman  v.  Moore, 
90  Pa.  78;  May's  Estate,  218  Pa.  64,  67  AtL 
120.  This  is  the  doctrine  of  all  our  cases 
on  the  subject 

[2]  Tbe  contract  on  whidi  this  action  was 
brought  being  one  of  indemnity  to  the  gran- 
tor, a  recovery  could  not  be  had  without 
proof  of  loss.  The  statement  of  daim  did 
not  show  a  loss,  and  it  is  averred  in  the  af- 
fidavit of  defense  that  no  loss  iiad  been  sus- 
tained. 

The  order  discharging  the  rule  is  affirmed. 
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BECK  V.  SCHEnCFER  et  al. 

(Supreme  Court  of  PennsTlTania.    March  18, 
1912.) 

1.   APPEAI.    and    BbBOB     (I    103*)— DSCIBIONS 

Reviewable— Obdkb    Dischabqino    Rule 

fob  judokert. 

Act  April  18,  1874  (P.  L.  64),  aUowing  an 
appeal  from  an  order  aischarf;ing  a  rule  for 
judgment  for  want  of  a  sufficient  afBdavit  of 
defense  waa  intended  to  reach  only  clear  cases 
of  error  in  law,  and  thus  prevent  delay  of  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  689-710;  Dec  Dig.  | 
103.*] 

3.  Flbadinq  (I  348*)— Motions— Judgment 
rOB  Want  of  Sufficient  Affidavit  ok  Db- 
tense. 

In  an  action  against  the  owners  of  land 
for  the  principal  of  a  dower  fund  alleged  to 
have  been  charged  on  the  land  by  a  deed  ex- 
ecuted after  partition  proceedings,  where  the 
intention  of  the  parties  to  the  deed  is  left  in 
-doubt,  on  account  of  misrecitals  and  unskiUfol 
-conveyancing  in  the  deed  itself  and  in  subse- 
<iuent  conveyances,  bat  such  uncertainty  may 
be  cleared  up  by  parol  evidence,  a  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of 
defense  is  properly  dismissed. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  i|  1065,  1066;    Dec.  Dig.  |  848.*] 

Api>eal  from  Court  of  Common  Pleaa,  PbU- 
«delpbla  Ootinty. 

Action  of  assumpsit  by  Sarab  A.  Beck 
-against  Oeorge  Scbekter  and  another  to  re- 
cover charge  on  land.  From  an  order  dis- 
charging rule  for  judgment  for  want  of  suf- 
ficient affidavit  of  defense,  plaintiff  apiteala. 
Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTBEZAT,  POTTER,  BLKIN,  STEW- 
ART, and  M08CHZISKER,  JJ. 

Joseph  R.  Embery  and  Richard  Crank- 
shaw,  Jr.,  for  appellant  Theodore  F.  Jen- 
kins, for  appellees. 


FELL,  C.  J.  [t]  In  Griffith  v.  Sitgreaves, 
*81  Pa.  378,  the  earliest  case  that  reached 
this  court  under  the  act  of  April  18,  1874 
<P.  L.  64),  allowing  an  appeal  from  an  order 
discharging  a  rale  for  judgment  for  want  of 
a  sufficient  affidavit  of  defense,  It  was  said 
that  the  act  was  Intended  to  reach  only  clear 
cases  of  error  in  law  and  thus  prevent  the 
.delay  of  a  trial;  that,  since  its  effect  was 
-often  to  produce  two  appeals  In  the  same 
<!au8e,  writs  of  error  for  the  refnsal  of  judg- 
ment were  not  to  be  encouraged;  and  that 
in  doubtfnl  cases,  especially  those  requiring 
broad  inquiry  into  facts,  the  matter  in  con- 
troversy should  go  to  the  jury.  This  ruling 
has  been  approved  and  followed  In  a  long 
line  of  cases,  among  the  more  recent  of 
whi<<h  are  Lelby  v.  Lnts,  224  Pa.  377,  73 
Atl.  345,  and  Wilson  v.  Trast  Co.,  225  Pa. 
143,  73  Atl.  1071.  In  RadcUffe  v.  Herbst,  135 
Pa.  568, 19  Atl.  1029,  in  commending  the  first 
ruling  upon  the  subject  and  referring  to  the 
growing  practice  to  bring  up  cases  on  the  re- 


fusal of  the  court  to  enter  judgment.  It  was 
said:  "The  instances  are  rare  where  any 
benefit  results  therefrom.  Frequently  the 
cases  could  have  been  tried  below  In  less 
time  than  is  required  to  bring  them  here  ou 
api>eal.  The  practical  effect  of  such  a  mode 
of  practice  is  to  delay  Instead  of  speeding 
causes  and  to  add  materially  to  the  expense 
of  litigants." 

[2]  This  action  was  brought  to  recover  the 
principal  of  a  dower  fund  alleged  by  the 
plaintiff  to  have  been  charged  on  the  land 
of  the  defendants.  In  1873,  by  a  decree  in 
partition  proceedings,  the  real  estate  of  a  de- 
cedent was  apportioned  among  his  four  chil- 
dren in  practically  equal  shares.  The  pur- 
iwrt  of  one  of  his  children,  the  plaintiff,  con- 
sisting of  four  tracts,  was  charged  with 
owelty  of  a  few  dollars,  which  she  paid,  and 
with  the  interest  of  the  sum  of  $4,067,  to  be 
paid  annually  to  the  widow  during  her  life 
In  lieu  of  her  dower.  In  1886  the  widow  and 
the  plaintiff  agreed  to  an  apportionment  of 
the  dower  charged  on  the  four  p'topertles 
taken  by  the  plaintiff,  and  an  amount  was 
agreed  upon  as  to  each  property,  the  inter- 
est on  which  was  to  be  paid  annually,  and 
the  widow  covenanted  that  she  would  accept 
the  Interest  on  each  amount  in  full  satisfac- 
tion of  her  dower.  In  1887  the  plaintiff  sold 
two  of  the  properties  under  and  subject  to 
the  dower  aa  apportioned  in  said  deed  and 
the  interest  thereon.  In  the  deed  of  appor- 
tionment and  in  subsequent  conveyances  of 
the  properties  down  to  the  defendants,  the 
decree  was  misredted  to  the  effect  that  the 
widow  had  agreed  with  the  plaintiff  that  a 
sum  named  would  be  accepted  with  interest 
thereon  in  lieu  of  dower.  In  their  affidavit 
of  defense,  the  defendants  denied  that  they 
had  at  any  time  agreed,  expressly  or  by  Im- 
plication, to  pay  the  sum  claimed,  and  aver- 
red that  they  had  bought  with  the  under- 
standing that  the  property  was  subject  to 
the  dower  of  the  widow,  and  that  upon  her 
death  it  would  be  free  of  any  reservation  or 
charge. 

In  the  foregoing  recital  of  facts  we  have 
referred  only  to  so  much  of  the  conveyances 
as  is  necessary  to  disclose  the  nature  of  the 
controversy  and  the  basis  of  the  plaintiff's 
claim.  Upon  the  merits  of  the  defense  we 
express  no  opinion.  The  decree  in  partition 
made  no  charge  of  the  principal  sum,  but  of 
the  Interest  only.  The  partition  being  in 
equal  shares,  there  was  no  reason  for  charg- 
ing the  principal  of  the  dower  on  the  par- 
parts  (Williams  V.  White,  35  Pa.  614),  and 
the  widow  had  no  power  to  make  a  charge. 
It  may  have  been  the  intention  of  the  par- 
ties to  the  deed  of  1887  to  fix  a  new  charge 
on  the  land  but  this  is  left  in  doubt  by  mis- 
recitals  and  unskillful  conveyancing.  The 
case 'is  one  which  may  be  cleared  up  by 
parol  evidence  but  because  of  ambiguity  the 
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rights  of  tbe  parties  are  not  so  fixed  by  the 
deed  that  they  can  be  determlaed  on  a  rule 
for  Judgment. 
The  Judgment  Is  afSrmed. 


KAYLEX  et  al.  ▼.  McCODRT  et  al. 

(Supreme  Court  of  Pennsylvania.     March   18, 
1912.) 

Beneficial  Associations  (8  16*)— Stjbobdi- 
NATE  Divisions— Property  Kiobts. 

The  majority  of  the  members  of  a  subordi- 
nate division  of  a  benefit  association  cannot 
carry  the  division  and  its  property  over  to  an- 
other society,  with  which  it  has  sustained  no 
relations,  against  tbe  will  of  tbe  minority. 

[Ed.  Note. — For  other  cases,  see  Beneficial 
Associations,  Cent.  Dig.  |{  32-35;    Dec.   Dig. 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County. 

BUI  by  Henry  Kayley  and  others,  officers 
of  Division  No.  8  of  the  Ancient  Order  of 
Hibemiajis,  against  Anthony  McConrt  and 
others,  officers  and  members  of  an  alleged 
Division  No.  3,  Ancient  Order  of  Hibernians, 
and  others.  From  decree  for  plaintlflTs,  de- 
fendants appeal.     Affirmed. 

Fergtison,  J.,  found  the  facts  and  law  as 
follows: 

"Findings  of  Facts. 

"(1)  The  Ancient  Order  of  Hibernians  is 
a  beneficial  order  duly  Incorporated  under 
the  laws  of  the  state  of  Pennsylvania. 

"(2)  Division  No.  8  of  the  Ancient  Order 
of  Hibernians,  a  subordinate  branch  or  divi- 
sion of  the  Incorporated  body,  was  organized 
by  the  authority  of  the  main  body  in  the 
year  1872. 

"(3)  From  the  year  1872  the  said  Division 
No.  8  has  been  known  and  recognized  by  the 
parent  or  main  body,  and  at  the  time  of  the 
filing  of  the  bill  in  this  case  there  had  ac- 
cumulated from  dues,  fines,  etc.,  contributed 
by  Its  members,  the  sum  of  $1,066,  tbe^i  on 
deposit  in  the  Beneficial  Savings  Fund  So- 
ciety, and  the  additional  sum  of  $408  In  the 
Sterling  Building  &  Loan  Association,  repre- 
sented by  shares  of  stock.  The  sum  on  de- 
posit and  the  shares  of  stock  were  in  the 
name  of  the  Division  No.  3,  Ancient  Order 
of  Hibernians,  and  by  the  rules  of  the  divi- 
sion could  be  withdrawn  only  upon  resolu- 
tion of  the  division  authorizing  the  president 
or  secretary  so  to  do. 

"(4)  The  purpose  for  which  the  Ancient 
Order  of  Hibernians  was  organized  as  ex- 
pressed in  its  constitution  and  by-laws  was: 
7o  promote  friendship,  unity  and  Christian 
charity  among  its  members  by  raising  and 
supporting  a  fund  of  money  for  maintaining 
the  aged,  sick,  blind  and  Infirm  members; 
for  the  payment  of  funeral  benefits;  for  the 
advancement  of  the  principles  of  Irish  na- 
tionality; for  the  legitimate  expenses  of  the 


order  and  for  no  other  purpose  whatsoever." 

"(5)  In  July,  1909,  the  membership  of  Divi- 
sion No.  3,  Ancient  Order  of  Hibernian;, 
numbered  about  117. 

"(6)  On  July  11,  1909,  the  regular  stated 
meeting  was  held  at  St.  Michael's  Hall,  Ger- 
mantown  avenue  and  Jefferson  street,  Phila- 
delphia. About  38  members  were  present. 
The  then  president,  Anthony  McCourt,  one 
of  the  defendants,  presided.  Thomas  Cas- 
sidy,  the  then  recording  secretary,  Joseph 
McGnckin,  the  then  vice  president,  Joseph 
Woods,  the  then  financial  secretary,  and 
Michael  McNamee,  Jr.,  the  then  acting  treas- 
urer, were  present 

"(7)  At  the  meeting  a  resolution  was  of- 
fered by  a  member  named  Bums,  to  the  ef- 
fect that  the  division  sever  its  connection 
with  the  Ancient  Order  of  Hibernians  in 
America  and  affiliate  with  the  Ancient  Order 
of  Hibernians,  Board  of  Erin  In  Ireland. 
The  motion  was  debated,  and  the  mlaate^ 
show  that  the  motion  was  carried  unani- 
mously. In  point  of  fact  the  motion  was  not 
carried  unanimously,  for  Henry  Kayley,  one 
of  the  complainants,  voted  in  the  negative. 
There  had  been  offered  previously  a  motiuu 
condemning  certain  conduct  on  the  part  of 
the  national  president,  which  was  adopted 
by  a  vote  of  31  to  7,  and,  although  the  vote 
on  the  motion  to  secede  was  called  for  and 
one  man  voted  in  tbe  negative,  tlie  actoal 
count  of  the  vote  was  not  announced.  After 
further  business  the  meeting  adjoamed. 

"(8)  On  August  8,  1909,  another  meeting 
was  held,  40  to  45  members  being  present, 
at  which  time  a  dispute  arose  over  the  ap- 
proval of  the  minutes  of  the  meeting  of  July 
11th.  Tbe  minutes  of  the  August  meeting 
show  that  Kayley  moved  to  lay  the  mlnntes 
on  the  table,  which  was  lost  by  a  vote  of  1 
to  29.  In  point  of  fact,  the  actual  motion 
that  was  put  was  this,  'All  those  in  favor 
of  reading  the  minutes  to  suit  Kayley,'  which 
was  apparently  voted  down.  There  was 
much  confusion,  in  the  course  of  which  Kaj- 
ley  was  fined.  Subsequently  a  motion  was 
passed  to  adjourn  the  meeting  sine  die,  after 
which  the  president  requested  all  present  to 
take  the  obligation  as  members  of  the  Board 
of  Erin. 

"(9)  After  the  meeting  adjourned  as  a  di- 
vision of  the  Ancient  Order  of  Hibernians 
In  America,  the  president  and  most  of  those 
present  adjourned  to  an  anteroom,  and  or- 
ganized as  a  division  of  the  Board  of  Erio. 
Kayley,  on  behalf  of  himself  and  several 
other  members  who  refused  to  leave  the 
room,  demanded  the  money,  books  and  papers 
of  the  organization,  which  were  refused. 

"(10)  At  the  time  of  the  meetings  In  Jul; 
and  August,  1909,  Kayley  was  a  member  and 
In  good  standing. 

"(11)  On  August  21,  1909,  Kayley  and  IS 
other  members  who  declined  to  Join  the  diri- 
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sion  as  a  member  of  tbe  Board  of  Erin  re- 
organized by  the  election  of  the  follotrlng  of- 
ficers: President,  Henry  Kayley;  vice  presi- 
dent, James  Blgley;  recording  secretary, 
Thomas  Brosman;  financial  secretary,  Hugh 
Doyle;  treasurer,  Patrick  Dugan;  stewards, 
Patrick  Hughes,  Michael  Daley;  trustees, 
Thomas  Murphy,  James  Davis,  and  John  Car- 
roll. The  division  as  thus  reorganized  was 
recognized  by  the  State  President  of  the 
Andent  Order  of  Hibernians  In  America  as 
Division  No.  8  of  the  order. 

"(12)  The  Board  of  Erin  is  an  organiza- 
tion having  its  original  foundation  In  Great 
Britain  and  Ireland,  with  some  divisions  in 
America.  It  has  no  organic  connection  with 
the  Ancient  Order  of  Hibernians  in  America, 
but  a  system  of  comity  and  fraternity  has 
for  years  existed  between  the  two  orders,  as 
a  result  of  which  members  sometimes  were 
enabled  to  transfer  their  allegiance  from  one 
body  to  the  other  without  the  formality  re- 
quired of  new  members  not  affiliated  with 
either  body,  but  this  facility  of  securing  en- 
trance to  membership  was  not  obligatory,  but 
was  optional  with  the  members  of  the  dllTer- 
ent  divisions. 

"From  these  flicts  the  following  condu- 
sions  of  law  are  made: 

"Conclusions  of  Law. 

"(1)  The  majority  of  tbe  members  of  the 
Division  No.  3,  Ancient  Order  of  Hiberuians 
in  America,  were  without  power  to  remove 
the  organization  bodily  from  one  order  into 
another  without  the  unanimous  consent  of 
the  members.  From  the  facts  as  found  it  fol- 
lows that  when  a  majority  of  the  members 
present  at  the  meetings  in  July  and  August, 
1909,  decided  to  secede  and  to  Join  the  Board 
of  Erin,  their  act  was  the  act  of  individuals, 
and  not  of  the  division  itself. 

"(2)  The  members  of  the  Division  No.  8 
who  refused  to  secede,  and  who  perfected  an 
organization  after  the  secession,  which  was 
recognized  by  the  state  body,  continued  and 
maintained  the  existence  of  the  division. 

"(3)  Tbe  act  of  secession  was  not  an  act 
of  dissolution  of  Division  No.  3,  but  was  a 
voluntary  withdrawal  from  its  membership. 
These  members  who  remained  and  preserved 
the  organization  are  entitled  to  the  posses- 
sion of  the  books,  papers,  and  other  property 
of  the  organization  and  the  seceding  mem- 
bers are  entitled  to  no  part  or  portion  there- 
of. 

"(4)  An  Injunction  should  issue  restraining 
the  defendants  from  withdrawing  or  trans- 
ferring or  in  any  wise  Interfering  with  the 
funds  of  the  division  now  on  deposit  in  the 
Beneficial  Savings  Fund  Society  or  to  its 
credit  in  the  Sterling  Building  &  Loan  As- 
sociation. 

"(5)  That  an  injunction  should  issue  re- 
straining the  Beneficial  Savings  Fund  Socie- 
ty and  the  Sterling  Building  &  Loan  Associa 
tion  from  paying  any  of  the  funds  in  their 


hands  to  the  credit  of  Dtvlsion  No.  8,  An- 
cient Order  of  Hibernians  in  America,  to  the 
defendants,  or  to  any  one  else  other  than  the 
properly  constituted  and  authorized  officers 
of  Division  No.  3,  Ancient  Order  of  Hiber- 
nians in  America,  as  represented  by  the 
complainants  herein." 

•Argued  before  FELL^  O.  J.,  and  BROWN, 
MKSTREZAT,  STEWART,  and  MOSCHZIS- 
KER,  JJ. 

E.  Spencer  Miller,  for  appellants.  Frank 
Rogers  Donahue,  for  appellees. 

STEWART,  J.  This  appeal  raises  no  ques- 
tion that  was  not  distinctly  ruled  In  Gorman 
V.  O'Connor,  156  Pa.  239,  26  Atl.  379.  We 
do  not  understand  from  the  argument  of  the 
learned  counsel  for  appellant  that  he  enter- 
tains any  different  view.  His  reliance  is  up- 
on the  later  ease  of  State  Council  Jr.  Or- 
der United  Am.  Mechanics  of  Pa.  v.  Emery, 
219  Fa.  461,  68  Atl.  1Q23,  16  L.  R.  A.  (N.  S.) 
336,  12  Ann.  Cas.  870,  which  he  regards  as 
irreconcilable  with  that  of  Gorman  v.  O'Con- 
nor; and  bis  contention  is  that  the  later 
case  is  to  be  taken  as  the  controlling  authori- 
ty rather  than  the  earlier.  We  meet  and 
dispose  of  the  Only  issue  therefore  when  we 
settle  the  question  of  conflict  between  the 
two  cases.  A  brief  statement  of  the  facts  in 
each  will  show  how  widely  dissimilar  they 
are  both  with  respect  to  their  facts  and  the 
questions  of  law  involved.  The  earlier  case 
presents  little  to  distinguish  it  from  the  pres- 
ent one.  There,  as  here,  a  majority  of  the 
members  of  a  subordinate  division  of  this 
same  order,  acting  under  the  supposed  au- 
thority of  a  resolution  which  had  been  adopt- 
ed by  a  majority  vote,  undertook  to  carry 
the  division  and  its  property  over  to  another 
society  with  which  it  had  sustained  no  rela- 
tions whatever,  against  the  will  of  a  minori- 
ty, who,  adhering  to  the  original  order,  at 
once  reorganized  the  division,  and  re-estab- 
lished it  in  its  relations  with  the  original  or- 
der. Two  contending  divisions  resulted,  each 
claiming  title  to  the  property  that  had  been 
acquired  before  the  separation.  The  court 
held  that  neither  the  majority  vote,  nor  the 
withdrawal  of  the  majority  and  their  uniting 
with  a  division  of  another  body,  nor  both 
together,  had  worked  a  dissolution  of  the 
original  division,  or  divested  it  of  any  of  its 
rights  or  powers;  but  upon  the  reorganiza- 
tion by  those  of  the  minority  immediate  re- 
sumption of  all  its  functions  followed.  The 
governing  consideration  upon  which  the  de- 
termination rested  was  the  continued  exist- 
ence of  the  division  from  which  the  majority 
had  separated.  This  fixed  its  legal  status 
as  the  rightful  owner  of  the  property. 

In  the  later  case  of  State  Council  Jr.  Or- 
der XTuited  Am.  Mechanics  of  Pa.  v.  Emery, 
the  State  Council  of  the  society,  in  the  exer- 
cise of  proper  authority,  revoked  and  an- 
nulled the  charter  of  a  subordinate  council. 
This  of  necessity  dissolved  the  subordinate 
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coandl,  and  It  at  once  ceased  to  exist  The 
controversy  that  arose  was  between  the 
State  Council  and  the  persons  who  had  com- 
posed the  subordinate  council  with  respect 
to  the  moneys  which  had  been  collected  and 
had  been  held  by  the  subordinate  council 
during  Its  existence  as  a  sick  and  beneficial 
benefit  fund.  The  subordinate  council  hav- 
ing ceased  to  exist,  the  indlvidaals  who,  ns 
members  of  the  subordinate  council,  had  con- 
tributed the  fund,  denied  the  right  of  the 
State  Council  to  any  part  of  it  or  to  the  con- 
trol, contending  that  notwithstanding  the  dis- 
solution of  the  council,  the  funds  should  still 
be  appropriated  to  the  uses  for  which  it  Iiad 
been  set  apart — ^that  Is  to  say,  for  the  benefit 
of  the  sick  and  families  of  tiie  dead  of  those 
who  were  members — and  the  court  sustained 
their  contention.  To  state  briefly  the  dis- 
tinction between  the  two  cases:  Gorman  v. 
O'Connor  decides  that  under  the  facts  of  that 
case  there  had  been  no  dissolution  of  divi- 
sion No.  3,  but  tliat  the  division  remained 
in  proper  exercise  of  its  rights  and  functions, 
and  consequently  that  no  one  was  In  position 
to  dispute  its  right  to  possession  and  control 
of  its  own  property.  State  Council  Jr.  Order 
United  Am.  Mechanics  of  Pa.  v.  Emery  de- 


cided that  a  fund  collected  by  an  extstinj 
council  through  voluntary  contribution  for  t 
specific  diaritable  use  in  relief  of  its  own 
members  was  in  tl>e  nature  of  a  tmst  fond 
and  could  not  be  appropriated  by  State  Conn- 
cil  upon  the  dissolution  of  the  subordinate 
council,  but  that  It  remained  for  the  benefit 
of  those  for  whose  relief  it  was  donated.  Tbe 
cases  are  wholly  nnallke;  indeed,  so  far 
apart  removed  from  each  other  tliat  oonfiict 
is  Impossible.  Each  is  authority  for  what 
it  decides.  The  opinion  in  the  later  ca^ie 
affords  no  suggestion  that  any  possible  con- 
flict with  the  earlier  was  In  the  mind  of  tlie 
court;  and  certainly  there  is  none.  Tbe 
contention  that  the  earlier  case  allowed  a  di- 
version of  the  assets  of  the  society  has  notli- 
Ing  to  support  it  The  fund  there  accumulat- 
ed remained  to  be  employed  under  the  lan 
and  regulations  of  the  society  in  relief  of 
its  members.  If  in  that  case  some  of  those 
who  contributed  were  denied  all  benefit  of 
the  fund  accumulated.  It  was  in  consequence 
of  their  voluntary  withdrawal  .from  tlie  so- 
ciety. Ceasing  to  be  members,  tbey  had  nt 
right  to  participate. 

The  assignments  of   error  are  overniled, 
and  the  decree  Is  affirmed. 
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NEWPORT    WATERWORKS    t.    TAYLOR, 
City  Treasurer. 

(Sapreme  C!oart  of  Rhode  Island.    July  6, 
1912.) 

1.  CoNTBACTS  (J  147*)  —  CoNSTBUonoN  —  In- 
tention—CoNSiDEBiNO  Wholk  Instbument 

TOOETHEB. 

In  congtruing  a  contractj  the  instrument 
should  be  considered  in  its  entirety,  in  order  to 
ascertain  the  fnll  scope  of  its  operation  and 
the  general  plan  and  intention  of  the  parties. 
[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  U  730,  748;   Dec  Dig.  {  147.*] 

2.  WMEBB  and   WATKB  CO0B8E8    (S   203*)— 

Supply  to  Mdnicipautt  —  Contbaots  — 

CoNBrBTTonon. 

A  contract  between  a  city  and  the  proprie- 
tor of  a  waterworks  system  provided  that  the 
latter  should  furnish  water  for  public  buildings, 
for  sprinkling  streets,  for  flushing  sewers,  and 
for  drinking  fountains  for  not  to  exceed  $10,- 
000  a  year,  that  water  for  specified  purposes, 
inclnding  14  spring  drinking  fountains  and  "one 
constantly  running  or  flowing  fountain  on 
Washington  Square,"  should  be  furnished  the 
first  year  for  a  specified  price,  that  additional 
"spring  fountains  of  the  kind  above  mentioned," 
additional  hydrants,  etc.,  should  be  furnished 
«t  specified  rates,  and  that,  when  the  total 
price  at  such  rates  should  exceed  fl0,000,  only 
that  amount  should  be  paid.  It  also  provided 
that  the  fountain  on  Washington  Square  should 
be  of  a  capacity  equal  to  the  one  then  in 
operation  there,  and  that  the  "other  fountains" 
should  be  located  by  the  city  at  its  pleasure. 
Held,  that  the  contract  did  not  Include  water 
for  more  than  one  constantly  running  or  flowing 
fountain  in  the  maximum  price  of  $10,000,  es- 
pecially as  the  city,  on  erecting  additional 
fountains  of  that  character,  by  paying  for  the 
water  therefor  for  a  number  of  years  in  addi- 
tion to  the  maximum  price,  showed  that  it  did 
not  regard  such  fountains  as  included  in  that 
price. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  H  289,  290-299; 
Dec.  Dig.  {  203.*] 

8.  CoHTBACTs  (8  156*)— CoNSTBUCTiON— Gen- 

ERAi.  AND  Specific  Wobdb. 

In  the  construction  of  contracts,  general 
terms  are  restricted  and  limited  by  particular 
recitals  in  connection  therewith. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Oent  Dig.  {  737;   Dec  Dig.  8  156.*] 

i.  Watebs  and  Watib  Coubses   (8  203*)— 

CoNSTBUOnON  BY  PaBTIES. 

Where  a  contract  between  a  city  and  a 
waterworks  proprietor,  providing  a  maximum 
price  for  a  supply  of  water  for  all  the  pur- 
poses therein  specified,  was  ambiguous  as  to 
whether  constantly  running  fountains  were  in- 
cluded in  the  maximum  price,  evidence  that, 
after  such  fountains  were  erected,  the  city 
for  a  number  of  years  paid  for  water  therefor 
-in  addition  to  the  maximum  price  was  relevant, 
[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  K  2S9,  290-299; 
Dec  Dig.  8  203.*] 

Case  Certified  from  Superior  Court,  New- 
port County. 

Action  by  the  Newport  Waterworks 
against  John  M.  Taylor,  City  Treasurer. 
Certified  from  the  Superior  Court  under  Gen. 
Laws  1909,  c.  298,  §  4,  on  an  agreed  state- 
ment of  facts.    Decision  for  plaintiff. 


Sheffield,  Levy  &  Harvey,  of  Newport,  for 
plaintiff.  Jeremiah  A.  Sullivan,  City  Sol., 
of  Newport,  for  defendant. 

JOHNSON,  J.  This  Is  an  action  of  as- 
sumpsit, brought  by  the  plaintiff  against 
the  city  of  Newport  to  recover  at  the  rate  of 
$300  for  supplying  water  to  three  constantly 
flowing  drinking  fountains  belonging  to  the 
city  for  and  during  a  certain  period.  It 
was  originally  brought  In  the  district  court, 
where  a  decision  was  entered  for  the  defend- 
ant and  a  Jury  trial  was  claimed  by  the 
plaintiff.  The  case  has  been  certified  to  this 
court  by  the  superior  court  under  Gen.  Laws 
1909,  c.  298,  8  4,  on  an  agreed  statement  of 
facts.  The  agreed  statement  of  facts  Is  as 
follows : 

"In  the  above-entitled  cause,  the  follow- 
ing facts  are  admitted  as  proved : 

"(1)  That  the  Newport  Waterworks  is  a 
corporation  created  by  law,  and  is  the  suc- 
cessor and  assignee  of  the  hereinafter  men- 
tioned George  H.  Norman,  and  that  for  the 
purposes  of  this  action  said  corporation  has 
all  the  rights  and  privileges  and  is  subject 
to  all  the  liabilities  and  obligations  which 
the  said  George  H.  Norman  would  have  pos- 
sessed and  incurred. 

"(2)  That  on  the  19th  day  of  January,  A. 
D.  1881,  the  following  proposition  was  sub- 
mitted to  the  qualified  electors  of  the  city  of 
Newport,  and  by  said  electors  adopted  and 
approved  by  a  majority  of  affirmative  votes, 
namely:  'Shall  the  city  council  contract 
with  George  H.  Norman  to  supply  a  full  and 
ample  quantity  of  water  for  the  public  use 
of  the  city,  viz:  For  all  public  buildings, 
hydrants,  reservoirs,  and  fountains,  and  for 
sprinkling  streets  and  flushing  sewers,  sub- 
ject to  all  proper  and  reasonable  restrictions 
against  unnecessary  waste,  said  Norman  to 
furnish,  set  up,  and  keep  in  repair,  without 
expense  to  the  city,  but  to  be  located  by  the 
city  council,  as  many  hydrants,  not  to  ex- 
ceed the  number  of  200,  as  shall  be  required 
by  said  city  council,  upon  the  following 
terms,  namely:  At  an  annual  compensation 
not  to  exceed  the  sum  of  $10,000,  for  a  term 
of  five  years,  said  contract  to  carry  the  right 
to  the  city  at  the  option  of  the  city  council, 
at  the  end  of  said  term  of  five  years,  to  con- 
tinue or  renew  said  contract  for  the  remain- 
der of  the  time  of  said  Norman's  exclusive 
right  to  lay  down  and  maintain  water  pipes 
in  the  streets  of  Newport,  the  annual  com- 
pensation to  remain  unchanged,  unless  the 
permanent  population  of  the  city  shall  grow 
to  exceed  25,000  Inhabitants,  when  the  city 
and  said  Norman  shall  each  appoint  one  per- 
son to  determine  by  arbitration  what  in- 
creased annual  compensation  shall  be  paid 
him.  Should  said  two  persons  fall  to  agree 
thereon,  they  two  to  appoint  a  third,  and  the 
decision  of  the  three  to  be  flnal  and  binding. 
Said  city  to  be  guaranteed  and  secured  in 
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safd  contract  the  right  at  any  time,  without 
paying  any  further  compensation,  to  place, 
connect,  and  use  as  many  hydrants  In  excess 
of  said  200  as  the  city  council  may  deem 
necessary.' 

"(3)  That  on  the  23d  day  of  February, 
A.  D.  1881,  George  H.  Norman,  now  deceas- 
ed, and  who,  at  that  time,  was  the  owner  of 
the  Newport  Waterworks,  and  of  Its  fran- 
chises, entered  Into  a  contract  with  said  city 
of  Newport  for  the  supplying  of  said  dty 
with  water,  which  contract,  a  copy  of  which 
Is  hereto  annexed  as  part  hereof,  was  after- 
wards approved  by  a  vote  of  the  city  coun- 
cil on  March  1,  1881,  that  part  of  which  re- 
lating to  the  question  at  issue  herein  provid- 
ed as  follows :  'Now,  pursuant  to  the  terms 
of  said  proposition  and  by  virtue  of  the  said 
acceptance  thereof  by  said  electors,  it  is 
hereby  agreed  between  George  H.  Norman, 
of  said  Newport,  and  the  said  city  of  New- 
port, a  municipal  corporation  in  the  state 
aforesaid,  acting  herein  by  its  city  council 
as  follows:  Said  Norman  shall,  for  the  next 
five  years  and  after  the  1st  day  of  June, 
A.  D.  1881,  continuously  supply  said  city  of 
Newport  with  a  full  and  ample  quantity  of 
fresh  water,  to  the  reasonable  satisfaction 
of  said  city  (from  his  waterworks  and  the 
pipes  therewith  connected  laid  in  said  New- 
port) for  all  the  public  uses  of  said  city, 
from  time  to  time  and  at  all  times,  including 
and  comprehending  water  for  use  In  all  the 
public  buildings  of  said  city,  comprising  the 
city  hall,  the  police  station,  the  fire  engine 
houses,  tiie  public  schoolhouses,  and  all  oth- 
er buildings,  for  the  use  of  the  fire  depart- 
ment of  said  city  in  extinguishing,  prevent- 
ing, and  guarding  against  Are,  operating 
steam  fire  engines,  and  filling  public  reser- 
voirs, for  sprinkling  streets  and  public  plac- 
es to  lay  the  dust,  for  flushing  sewers  and 
for  drinking  fountains,  and  for  all  other 
public  purposes,  at  an  annual  compensation 
which  shall  never  exceed  the  sum  of  $10,000, 
to  be  paid  by  said  city  In  equal  quarter-year- 
ly Installments,  the  first  whereof  shall  be 
made  on  the  Ist  day  of  September,  A.  D. 
1881.  And  the  said  Norman  shall  begin  to 
furnish  and  supply  said  water  on  the  said 
Ist  day  of  June  next,  at  the  rate  or  price  of 
$7,810  per  annum,  payable  quarterly  as 
aforesaid,  in  the  buildings  and  through  the 
hydrants  and  fountains  and  at  the  price  or 
upon  the  apportionment  here  presently  set 
forth,  to  wit:  Water  for  14  spring  drink- 
ing fountains  of  ordinary  capacity,  and  one 
constantly  running  or  flowing  fountain  on 
Washington  Square,  and  for  sprinkling 
streets  and  flushing  sewers,  say  $1,800.00. 
Water  and  the  right  to  have  hydrants,  foun- 
tains, faucets,  water-closets,  and  other  means, 
conveniences,  and  facilities  for  using  water, 
for  public  puriwses  as  aforesaid,  in  addition 
to  what  are  designated  or  enumerated  in  the 
statement  or  schedule  aforesaid,  shall  be 
granted  and  allowed  to  said  city  from  time 
to    time   by   said   Norman,    whenever   and 


wheresoever  said  city  may  ask  for  the  same, 
at  these  rates,  that  is  to  say:  Spring  foun- 
tains, of  the  kind  above  mentioned,  at  $25.00 
a  year  each.  Hydrants,  also  of  the  kind 
above  meutloned,  at  $35.00  a  year  each. 
Steam  fire  engine  houses,  as  above  mentiun- 
ed,  at  $50.00  a  year  each.  Hand  fire  engine 
houses,  as  above  mentioned,  at  $10.00  a  year 
each.  Schoolhouses,  as  above  mentioned,  at 
$20.00  a  year  each.  And  whenever  the  price 
to  be  paid  by  said  city  for  such  work  and  the 
privileges  and  means  of  using  the  same  at 
the  rates  aforesaid  shall  be  equal  to  or  ex- 
ceed the  rate  of  $10,000.00  a  year  in  all,  then 
said  city  shall  pay  only  at  that  last-mentlw- 
ed  rate  of  $10,000.00  a  year,  and  all  addition- 
al or  greater  use  and  privilege  and  means  of 
using  said  water  by  the  city  under  this  con- 
tract shall  be  free  of  charge;  it  being  the 
intent  hereof  and  of  the  parties  hereto  that 
said  city  may  always  have  as  much  water  as 
it  may  need  or  desire  and  never  pay  more 
than  $10,000.00  therefor  in  any  year,  unless 
upon  and  after  the  Increase  of  population 
hereinafter  mentioned.  Said  fountain  on 
Washington  Square  shall  be  of  capacity  ot 
at  least  equal  to  that  of  the  fountain  now  In 
operation  there.  The  other  fountains  shall 
be  located  by  said  city  at  its  pleasure,  and 
the  water  furnished  hereunder  for  fountains 
and  buildings  shall  be  good,  wholesome 
drinking  water.'  A  copy  of  which  said  con- 
tract is  hereto  attached  and  marked  'Exhib- 
it A.' 

"(4)  That  on  the  6th  day  of  May,  18S5, 
after  oral  negotiation  with  the  Newport  Wa- 
terworks, the  city  council  of  said  dty  of 
Newport  passed  a  resolution  authorizing  the 
erection  of  three  Jenckes  fountains  similar 
to  that  on  Washington  Square,  and  approv- 
ing the  payment  of  the  proportional  part  of 
three  hundred  ($300)  dollars  for  tlie  balance 
of  the  year  to  December  31,  1885,  for  the 
use  of  water,  a  copy  of  which  mid  resolu- 
tion Is  hereto  annexed  and  marked  'Exhibit 
B';  that  in  pursuance  of  said  resolution  the 
said  three  Jenckes  fountains  were  erected  In 
various  parts  of  said  dty  of  Newport,  and 
thereupon  the  said  dty  coundl  appropriated 
and  ordered  paid  the  sum  of  money  neces- 
sary to  erect  said  fountains,  and  also  the 
proportional  part  of  the  sum  of  $300.00  for 
supplying  said  fountains  with  water  for  the 
remainder  of  the  municipal  year. 

"(5)  That  said  three  Jenckes  fountains  so 
erected  were  similar  to  the  'constantly  run- 
ning or  flowing  fountain'  on  Washington 
Square  mentioned  in  said  contract  of  Febru- 
ary 23,  1881. 

"(6)  That  on  the  26th  day  of  May,  A.  D. 
1886,  the  dty  coundl  passed  a  resolntion. 
continuing  the  said  contract  made  with 
George  H.  Norman  and  dated  February  23. 
A.  D.  1881,  and  said  contract  was  continued 
and  is  now  in  force,  a  copy  of  which  said 
resolution  Is  hereto  attached  and  marked 
'Exhibit  a' 
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"(7)  That  after  the  erection  of  said  three 
fountains  the  city  of  Newport  paid  to  the 
Newport  Waterworks,  for  supplying  water 
to  these  three  Jenckes  fountains,  the  sum  of 
three  hundred  ($300)  dollars  a  year  in  addi- 
tion to  the  sum  of  ten  thousand  ($10,000)  dol- 
lars, which  the  aforementioned  contract  of 
February  23,  A.  D.  1881,  had  fixed  as  the  max- 
imum price  for  supplying  water  for  one  year 
as  called  for  in  said  contract  and  tliat  said 
city  of  Newport  continued  to  pay  to  the  said 
Newport  Waterworks,  for  supplying  water  to 
said  three  Jenckes  fountains,  the  sum  of 
three  hundred  ($300)  dollars,  annually  up 
to  the  year  1892. 

"(8)  That  In  the  year  18^  the  said  dty 
refused  to  pay  said  sum  of  three  hundred 
($300)  dollars  per  year  to  the  Newport  Wa- 
terworks, as  aforesaid,  and  said  sum  was 
not  thereafter  paid  until  the  year  1896. 

"(9)  That  on  January  1,  A.  V.  1896,  the 
Newport  Waterworks  presented  to  the  city 
council  of  the  city  of  Newport  a  claim  for 
twelve  hundred  ($1,200)  dollars  for  the  pay- 
ment of  the  four  years  intervening  at  three 
hundred  ($300)  dollars  a  year,  and  for  which 
no  payment  had  been  made  as  aforesaid; 
that  accompanying  said  claim  was  a  com- 
munication from  said  Newport  Waterworks, 
setting  forth  the  facts  upon  which  it  based 
said  claim,  a  copy  of  which  said  communica- 
tion is  hereto  attached  and  marked  'Exhibit 
D';  that  said  communication  was  by  said 
council  referred  to  the  committee  on  water 
supply,  which  said  committee  voted  on  the 
26th  day  of  February,  A.  D.  1896,  to  recom 
mend  the  payment  of  said  sum,  and  that 
at  a  meeting  of  the  city  council  held  March 
3,  1896,  a  resolution  was  passed,  authorizing 
the  payment  of  twelve  hundred  ($1,200)  dol- 
lars 'for  water  supply  for  three  constantly 
flowing  public  fountains  used  by  the  citv  in 
addition  to  the  one  constantly  flowing  foun- 
tain allowed  by  the  contract  between  the  city 
of  Newport  and  the  Newport  Waterworks 
for  the  time  ending  Novemlier  30,  A.  D.  1895,' 
a  copy  of  which  said  resolution  is  hereto  at-. 
tadted  and  marked  'Exhibit  E,'  together  with 
the  voucher  showing  payment  of  the  same, 
marked  'Exhibit  F.' 

"(10)  That  thereafter  said  dty  continued 
to  pay  said  Newport  Waterworks  the  sum  of 
three  hundred  ($300)  dollars  annually  for 
said  three  fountains  up  to  February  27,  A. 
D.  1907,  and  ever  since  that  time  the  said 
city  has  refused  to  pay  anything  over  and 
above  the  sum  of  ten  thousand  ($10,000) 
dollars. 

"(11)  That  the  said  Newport  Waterworks 
claims  that  the  said  city  of  Newport  owed  It 
at  the  time  of  the  date  of  the  writ  in  this 
cause  for  water  furnished  said  three  con- 
stantly flowing  fountains  (in  addition  to  the 
constantly  flowing  fountain  on  Washington 
Square)  the  sum  of  three  hundred  ($300)  dol- 
lars up  to  November  30,  1907,  and  the  pro- 
portional amonnt  of  three  hundred  ($300)  dol- 


lars from  said  day  to  the  day  of  the  date 
of  plaintiff's  writ. 

"Sheffield,  Levy  &  Harvey, 
"Attya  for  Plaintiff. 
"Jeremiah  A.  Sullivan, 

"Atty.  for  Defendant" 

The  vital  question  in  tliis  case  Is  whether 
any  other  constantly  flowing  fountain,  than 
the  one  spedfied  as  located  on  Washington 
Square,  is  Included  in  the  contract  set  out 
in  the  agreed  statement  of  fads.  No  other 
such  fountain  is  Included  in  spedflc  term& 
If  such  other  fountain  or  fountains  are  in- 
cluded in  the  contract,  such  inclusion  must 
be  gathered  from  the  terms  of  the  whole  oob- 
trart. 

[1]  The  Instrument  must  be  considered  In 
its  entirety,  in  order  to  ascertain  the  full 
scope  of  its  operation  and  the  general  plan 
and  intention  of  the  parties  as  disclosed 
thereby.  "It  is  a  settled  rule  of  construction 
of  contracts  tliat  the  intention  of  the  parties 
must  govern,  when  that  intention  can  be 
clearly  inferred  from  the  terms  of  the  C0B- 
tract,  and  can  be  fairly  carried  out  consist- 
ently with  the  settled  rules  of  law."  HaUe^ 
J.,  in  Anthony  v.  Comstock,  1  R.  I.  454,  4S8. 
See,  also,  Reynolds  v.  Waediington  Real  E<b- 
tate  Co.,  23  R.  I.  197,  202,  49  AU.  707,  tD9. 
In  this  case  Rogers,  J.,  quotes  Bramwell,  J., 
in  Fowell  V.  Tranter,  3  H.  &  O.  458,  461: 
"The  golden  rule  of  construction  is  that 
words  are  to  be  construed  according  to  their 
natural  meaning,  unless  such  a  construction 
would  either  render  them  senseless,  or  would 
be  opposed  to  the  general  scope  and  intent  of 
the  instrument,  or  unless  there  be  some  very 
cogent  reason  of  convenience  in  favor  of  a 
different  interpretation." 

[2]  The  contract  provides  tliat  said  Nor- 
man shall  furnish  water  to  the  dty  of  New- 
port for  the  next  five  years,  and  after  the 
date  mentioned  "continuously  supply  said 
city  of  Newport  with  a  full  and  ample  quan- 
tity of  fresh  water,  to  the  reasonable  satis- 
faction of  said  city  (from  his  waterworks 
and  the  pipes  therewith  conneded  laid  In 
said  Newport)  for  all  the.  public  uses  of  said 
dty,  from  time  to  time  and  at  all  times,  in- 
cluding and  comprehending  water  for  use  In 
all  the  public  buildings  of  said  dty,  com- 
prising  the  city  hall,  the  police  station,  the 
fire  engine  houses,  the  public  schooIbouqePi 
and  all  other  buildings,  for  the  use  of  the 
Are  department  of  said  dty  in  extinguish- 
ing, preventing,  and  guarding  against  Sx^ 
operating  steam  fire  engines,  and  filling  public 
reservoirs,  for  sprinkling  streets  and  public 
places  to  lay  the  dust,  for  flushing  sewers 
and  for  drinking  fountains,  and  for  all  other 
public  purposes,  at  an  annual  compensation 
which  shall  never  exceed  the  sum  of  $10,(K)0, 
to  be  paid  by  said  dty  in  equal  quarter- 
yearly  installments,  the  first  whereof  shall  he 
made  on  the  1st  day  of  September,  A.  D. 
1881";  that  he  shall  begin  to  furnish  and 
supply  said  water  on  said  date  "at  the  rate 
or  pr)ce  Qf  $7,810  per  annum,    •    •    *    lo 
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the  buildings  and  through  the  hj-dranta  and 
for  fountains,  and  at  the  price  or  upon  the 
apportionment  here  presently  set  forth,  to 
wit :  Water  for  14  spring  drinking  fountains 
of  ordinary  capacity,  and  one  constantly  run- 
ning or  flowing  fountain  on  Washington 
Square,  and  for  sprinkling  streets  and  flush- 
ing sewers,  say  $1,800.00." 

The  contract  then  provides  for  water  and 
additional  facilities  for  the  use  thereof, 
whenever  and  wheresoever  the  city  may  ask 
for  the  same,  at  certain  stated  rates,  viz.: 
"Spring  fountains,  of  the  kind  above  men- 
tioned, at  $25.00  a  year  each.  Hydrants,  also 
of  the  kind  above  mentioned,  at  $35.00  a  year 
each.  Steam  fire  engine  bouses,  as  above 
mentioned,  at  $50.00  a  year  each.  Hand  flre 
engine  houses,  as  above  mentioned,  at  $10.00 
a  year  each.  Schoolhouses,  as  above  men- 
tioned, at  $20.00  a  year  each."  For  the  ad- 
ditional conveniences  enumerated  for  the  use 
of  waier,  certain  specific  rates  are  given.  It 
is  to  be  noted  that  the  only  rate  given  for 
fountains  Is  for  "spring  fountains,  of  the 
kind  above  mentioned."  Said  rates  are  to 
continue  until  "the  price  to  be  paid  by  said 
dty  for  such  water  and  the  privileges  and 
means  of  using  the  same  at  the  rates  afore- 
said shall  be  equal  to  or  exceed  the  rate  of 
$10,000.00  a  year  in  all."  The  city  la  then  to 
pay  only  at  said  last-mentioned  rate  of 
$10,000.00  a  year,  "and  all  additional  or 
greater  use  and  privilege  and  means  of  us- 
ing said  water  by  the  city  under  this  con- 
tract shall  be  free  of  charge;  it  being  the 
intent  hereof  and  of  the  parties  hereto  that 
said  city  may  always  have  as  much  water  as 
It  may  need  or  desire,  and  never  pay  more 
than  $10,000.00  therefor  in  any  year,  unless 
upon  and  after  the  increase  of  population 
hereinafter  mentioned." 

If  it  was  the  intention  of  the  parties  that 
constantly  flowing  fountains  might  be  added 
from  time  to  time  whenever  and  wheresoever 
said  city  might  ask  for  the  same,  as  was 
provided  in  regard  to  the  additional  facilities 
mentioned,  it  seems  strange  that  no  provision 
therefor  should  be.  made  in  this  list  Im- 
mediately after  the  provision  as  to  said 
maximum  rate  of  $10,000  per  year  follows 
the  provision  that  "said  fountain  on  Wash- 
ington Square  shall  be  of  capacity  of  at 
least  equal  to  that  of  the  fountain  now  in 
operation  there.  The  other  fountains  shall 
be  located  by  the  city  at  its  pleasure,  and 
the  water  furnished  hereunder  for  fountains 
and  buildings  shall  be  good,  wholesome  drink- 
ing water."  In  this  last  provision  the  dis- 
tinction seems  to  be  clearly  drawn.  The 
fountain  on  Washington  Bquare  is  to  be  of 
a  oapaoity  at  least  equal  to  that  of  the 
fountain  now  in  operation  there,  tcMle  the 
other  fountains,  which  are  clearly  spring 
fountains,  shall  be  located  bv  the  city  at  its 
pleasure. 

[S]  Applying  the  rules  of  construction  stat- 
ed above,  it  seems  clear  that,  looking  to  the 
«ontract  as  a  whole,  It  was  not  the  Intent 


of  the  parties  to  Include  under  the  maximum 
price  of  $10,000  any  constantly  flowing  foon- 
tain  other  than  the  one  particularly  speci- 
fied. The  designation  of  this  one  fountnin 
constitutes  a  limitation  upon  the  contract 
for  supplying  water  for  a  maximum  price. 
It  is  a  familiar  rule  that,  in  the  construc- 
tion of  contracts,  general  terms  are  restrict- 
ed and  limited  by  particular  recitals,  when 
used  in  connection  with  them.  Ballton  r. 
Taylor,  20  R.  I.  279,  283,  38  AtL  980,  39 
U  R.  A.  246;  Richmond  v.  N.  T.,  N.  H.  & 
H.  R.  R.  Co.,  26  R.  I.  225,  226,  58  AU.  767, 
768.  In  the  latter  case  the  court,  Stiness, 
C.  J.,  speaking  of  this  rule,  said:  "Its  pur- 
pose is  to  guard  against  an  undue  extensioB 
of  a  statute  or  a  contract,  when  certain 
items  have  been  specified  and  then  gen»al 
terms  have  been  used,  with  the  enumerated 
terms  presumptively  in  mind  and  with  the 
Intention  to  cover  things  generally  of  that 
class.  The  rule  applies  only  when  there  has 
been  a  preceding  statement  by  which  the 
subsequent  provision  may  be  qualified.  Pott 
DwarrU,  236;  Suth.  on  Stat  Con.  {  2CS; 
Rallton  T.  Taylor,  20  R.  I.  279  [38  Aa 
980,  39  L.  R.  A.  246]." 

[4]  If  It  be  urged  that  the  contract  la  am- 
biguous upon  its  face,  then  evidence  of  the 
conduct  of  the  parties  set  out  In  the  state- 
ment of  facts  is  pertinent  From  said  state 
ment  it  appears  that  May  5,  18So,  after  oral 
negotiations  with  the  Newport  Waterworks, 
which  had  succeeded  said  Norman  in  the 
business  of  supplying  water  under  the  con- 
tract the  city  council  of  said  city  of  New- 
port passed  a  resolution  authorizing  the  erec- 
tion of  three  Jenckes  fountains  similar  to 
that  on  Washington  Square,  and  approving 
the  payment  of  the  proportional  part  of 
$300  for  the  balance  of  the  year  to  December 
31,  1885,  for  the  use  of  water ;  that  in  pur- 
suance of  said  resolution  the  said  three 
Jenckes  fountains  were  erected  In  various 
parts  of  the  city  of  Newport,  and  thereupon 
said  city  council  appropriated  and  ord»ed 
paid  the  sum  of  money  necessary  to  erect 
said  fountains,  and  also  the  proportional  part 
of  the  sum  of  $300  for  supplying  said  foun- 
tains with  water  for  the  remainder  of  the 
municipal  year;  that  after  the  erection  of 
said  three  fountains  the  city  of  Newport  paid 
to  the  Newport  Waterworks  for  supplying 
water  to  these  three  Jenckes  fountains  the 
sum  of  $300  a  year  in  addition  to  the  sum 
of  $10,000  which  said  contract  bad  fixed  as 
the  maximum  price  for  supplying  water  per 
year,  and  continued  to  pay  therefor  annually 
at  said  rate  up  to  the  year  1892;  that  In 
that  year  said  dty  refused  to  pay  said  com- 
pensation for  said  three  fountains,  and  said 
sum  was  not  paid  thereafter  until  the  year 
1896;  that  January  1,  1896,  the  Newport 
Waterworks  presented  Its  claim  for  $1,200 
for  the  payment  for  the  four  years  slm-e 
1892  for  the  supply  of  said  fountains,  with 
a  communication  setting  forth  the  facts  up- 
on which  it  baaed  Its  claim,  and  March  3, 
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1896,  a  resolution  was  passed  authorizing 
the  payment  of  said  claim;  that  thereafter 
the  dty  continued  to  pay  said  Newport  Wa- 
terworks the  snm  of  $300  annually  for  said 
three  fountains  up  to  February  27,  1907, 
since  which  time  said  city  has  refused  to 
pay  anything  orer  and  above  tbe  sum  of 
$10,000. 

These  acts  may  properly  be  considered  as 
evidence  of  the  construction  put  upon  the 
contract  by  the  parties.  ■Davis  v.  Manches- 
ter, 17  R.  I.  677,  23  AO.  1016 ;  Peck  v.  Goff, 
18  R.  I.  94,  96,  25  AtL  690.  "Where  the  con- 
struction of  an  instrument  in  writing  is 
donbtful,  and  the  parties  thereto  have  given 
a  construction  to  It  by  acting  upon  it  in  a 
certain  manner,  courts  will  nsoally  adopt 
and  follow  the  construction  of  the  Instru- 
ment which  has  been  adopted  by  the  par- 
tiea."  Mueller  v.  Northwestern  University, 
195  111.  236,  255,  63  N.  B.  110,  117,  88  Am. 
St.  Rep.  194.  "If  this  contract  Is  to  be  re- 
garded as  somewhat  indefinite  or  ambiguous, 
we  may  resort  to  the  surrounding  facts  and 
circumstances  as  they  existed  when  it  was 
made  to  aid  us  in  its  interpretation,  and 
also  consider  the  practical  construction  which 
the  parties  have  given  it"  Martin,  J.,  in 
Sattler  v.  Hallock,  160  N.  Y.  291,  301,  54 
N.  B.  667,  670  (46  K  R.  A.  679,  73  Am.  St 
Rep.  686).  In  Woolsey  v.  rnnke,  121  N.  X. 
87.  92,  24  N.  B.  191,  192,  Peckbam,  J.,  says: 
"But  if  I  am  not  clearly  right  In  this  in- 
terpretation of  the  language.  It  must  be  ad- 
mitted, as  it  seems  to  me',  that  the  language 
Is  somewhat  ambiguous  or  indefinite.  Under 
such  circumstances  the  practical  interpreta- 
tion of  this  agreement  by  both  parties  is  a 
consideration  of  very  great  Importance."  As 
was  said  by  Mr.  Justice  Swayne  in  Insur- 
ance Company  v.  Dutcher,  95  U.  S.  269,  273 
(24  Is.  Bd.  410):  "The  practical  interpreU- 
tlon  of  an  agreement  by  a  party  to  it  Is  al- 
ways a  consideration  of  great  weight  The 
construction  of  a  contract  is  as  much  a  part 
of  it  as  anything  else.  There  Is  no  surer 
way  to  find  out  what  parties  meant  than  to 
see  what  they  have  done.  Self-interest  stim- 
ulates the  mind  to  activity,  and  sharpens 
Its  perspicacity.  Parties  in  such  cases  often 
claim  more,  but  rarely  less,  than  they  are 
entitled  to.  The  probabilities  are  largely  in 
the  direction  of  the  former." 

We  are  of  the  opinion  that  upon  the  terms 
of  tbe  contract  considered  with  reference 
to  tbe  situation  and  circumstances  of  the 
parties  at  the  time  of  the  execution  thereof, 
and  in  the  light  of  the  construction  given  to 
the  contract  by  the  conduct  of  the  parties 
since  the  same  went  into  operation,  only  one 
constantly  flowing  fountain  was  contemplat- 
ed by  the  contract  as  Included  under  tlie 
maximum  price  of  $10,000  fixed  in  said  con- 
tract for  supplying  water  to  the  city  of  New- 
port. 

Tbe  amount  due  the  plaintiff  on  the  date 


of  Its  writ  was  $378.90.  Decision  for  plain- 
tift  for  $378.90  and  costs.  The  papers  In 
the  case  will  be  sent  back  to  the  superior 
court  for  Newport  county,  with  the  decision 
of  this  court  certified  thereon,  for  further 
proceedings. 


McAUSLAN  et  aL  t.  McAUSLAN  et  al. 

(Supreme   Court   of   Rhode    Island.      July    6. 
1912.) 

1.  Appeai.  and   Ebrob   ({    80*)  —  Decisions 

ReVIBWABI/B— FlHAUTT  OF  DETEBM  I  NATION 

—"Final  Dkcbke." 

As  a  general  rule,  a  decree,  to  be  final 
within  the  meaning  of  the  statute  authorizing 
appeals  from  final  decrees  in  equity  cases,  must 
terminate  the  litigation  on  the  merits,  so  that, 
in  case  of  affirmance,  the  court  below  will 
have  nothing  to  do  but  execute  the  decree  al- 
ready rendered. 

[£}d.  Note.— For  other  cases,  see  Appeal  and 
Bh-ror,  Cent.  Die.  {{  429,  432,  450,  456,  457. 
494-609;   Dec.  Dig.  i  80.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2774-2798;   vol.  8,  p.  7663.] 

2.  Apfbai,   and   E>bbob    (|   73*)  —  Dbcisions 

REVIBWABLB— F^HAUTT      OF      DBTEBiaNA- 
TION. 

Decrees  in  equity,  which  are  in  a  strict 
sense  interlocutory,  will  be  held  to  have  ele- 
ments of  finality,  so  as  to  permit  an  immediate 
appeal,  where  b]r  reason  of  possible  injurious 
consequences  an  immediate  review  ia  necessary. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |S  402-416;  Dec.  Dig.  §  73.*) 

3.  Appeal  and   EIbbor   (|   79*)  —  Decisions 
Reviewable  —  Finality    or    Detebuina- 

TION. 

An  equity  decree  as  to  one  of  several  de- 
fendants, whose  interests  are  not  connected 
with  a  direction  for  the  payment  of  costs  as 
to  that  defendant,  is  final,  although  the  case 
is  still  pending  as  to  the  other  defendants. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  484-^93;  Dec.  Dig.  ( 
79.*] 

4.  Appeal  and  Ebbob  ({  870*)  —  Review — 
Scope. 

In  a  suit  to  remove  a  testamentary  trus- 
tee and  for  an  accounting,  a  decree  confirming 
the  master's  report  was  not  a  final  decree;  and 
hence  proceedings  prior  thereto  could  be  re- 
viewed on  an  appeal  from  a  subsequent  de- 
cree removing  the  trustee,  fixing  the  amount 
due  the  trust  estate,  and  directing  payment  of 
such  amount. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3451,  3487-3512;  Dec. 
Dig.  §  870.*] 

5.  Appeal   and   Ekbob   ({§   S2,   875*)— Deci- 
sions Reviewable— Finality  of  Dbtebmi- 

NATION. 

A  supplemental  decree  or  order  for  the 
execution  of  a  final  decree  in  equity  is  so  far 
final  as  to  support  an  appeal,  but  on  such  ap- 
peal only  matters  arising  subsequent  to  the 
final  decree  can  be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  381,  478,  517-5^,  3541- 
3548;   Dec.  Dig.  |{  82,  875.*] 

6.  EQtnTY  (J  401*)— Mastbbs— Pbopbibtt  of 
Refebence. 

In  a  suit  to  remove  a  testamentary  trus- 
tee for  mismanagement,  resulting  in  loss  to  the 
trust  estate,  and  for  an  accounting,  where  the 
answer  admitted  losses,  but  sought  to  explain 
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t^m,  the  court  properly  ordered  a  reference  to 
Qie  master  to  state  the  accouDts  of  the  trustee 
and  report  to  the  court  particulars  of  the  trus- 
tee's dealings  with  the  trust  fund,  without  first 
determining  any  of  the  issues,  since  on  the 
pleadings  complainants  were  entitled  to  an  ac- 
coTinting,  and  the  removal  of  the  trustee  de- 
pended on  the  propriety  of  his  dealings  with 
the  trust  estate. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  §{  869-873;   Dec.  Dig.  i  401.*] 

7.  Equitt  (I  402*)— Mastebs— Obdeb  of  Ref- 

EBENCE. 

Where  an  order  of  reference,  entered  after 
notice  and  hearing,  particularly  defined  the 
scope  of  the  reference,  rt  was  not  objectionable 
as  referring  the  cause  before  the  issues  were 
framed. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  K  874,  879;   Dec.  Dig.  §  402.*] 

K  Equity  (|  399*)— Mastebs— Pbopbiett   of 

Under  Gen.  Laws  1909,  c  289,  S  17,  pro- 
viding that  a  court  of  equity  may  hear  any 
om^e  on  oral  testimony,  or  may  send  the  plead- 
ings and  any  issues  therein  to  a  master,  who 
shall  hear  and  report  the  evidence  and  ruling 
and  his  findings  on  such  evidence,  a  reference,  in 
a:  suit  to  remove  a  testamentary  trustee  and  for 
an  accounting,  to  a  master  to  state  the  trustee's 
accounts  and  report  the  particulars  regarding 
the  estate  and  the  trustee  s  dealings  therewith, 
4pd  also  to  report  whether  the  trustee  should 
he.  removed,  was  not  objectionable  as  a  dele- 
gijtion  of  the  court's  power  to  the  master. 

(E2d.  Note. — For  other  cases,  see  Equity,  Gent 
Dig.  i%  864,  865,  867,  868;    Dec.  Dig.  I  399.*] 

ffT  CoNSTiTDTioiiAi,  Law  (§  314*)— Dim  Pro- 
cess OF  Law. 

Where  a  reference  In  an  equity  suit  was 
in  accordance  with  the  long-established  practice 
tb  equity,  it  did  not  violate  Const.  U.  S.  Amend, 
as  denying  the  parties  due  process  of  law. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  S  934;    Dee.  Dig.  §  314.*] 

10.  Appeal  and   Bbrob   (§  220*)- Resebva- 

TIOR   OF  OBOUNDS  OF  REVIEW. 

Where  the  report  of  a  master  in  equity 
not  objected   to,   and  no  exceptions  were 

|en,  his  findings  were  conclusive  on  the  par- 
and  could  not  be  reopened  on  appeal. 
Note. — For  other  cases,  see  Appeal  and 

.or.   Cent  Dig.  §{  1325-1332;    Dec.  Dig.  i 

U.  BJquitt  (I  410*)— Mastebs— Report— Ob- 
jections AND  Exceptions. 

Exceptions  to  a  master's  report  cannot  be 

capsidered,  unless  based  on  objections  made  be- 

fOTe  the  master. 
[Ed.  Note.— For  other  cases,  see  Equity,  Cent 

Mg.  i§  905-919;   Dec.  Dig.  |  410.»] 

12.  Tbustb  (t  167*)— Removal  or  Trustee- 
Dec  bee. 

A  decree  removing  a  testamentary  trustee 
ajid  requiring  him  to  pay  a  sum  due  the  estate 
within  30  days,  in  default  whereof  his  interest 
&  the  trust  estate  should  be  applied  to  such 
paymen-t,  was  not  erroneous,  because  no  exten- 
sion of  time  for  such  payment  in  case  of  an 
atJppal  was  provided  for,  as  the  trustee,  on  ap- 
pealing, by  complying  with  the  statutory  re- 
quirements, could  procure  a  stay  of  proceedings. 
[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §i  219,  220;    Dec.  Dig.  $  167.*] 

Appeal  from  Superior  Court,  Providence 
and  Bristol  Counties;  Christopher  M.  Lee, 
Judge. 

Bill  in  equity  by  Albert  H.  McAuslan  and 
others  ajtalnst  George  R.  McAuslan  and  oth- 


ers.   From  the  decree,  the  defendant  named 
appeals.     Affirmed. 

Bassett  &  Raymond,  of  Providence  CRus- 
sell  W.  Richmond,  of  Providence,  of  connsel), 
for  appellant.  Dexter  B.  Potter,  James  C. 
Collins,  W.  Arthur  Countryman,  Jr.,  and  Ever- 
ett L.  Walling,  all  of  Providence,  for  appel- 
lees McAuslan  and  others.  Eliot  G.  Park- 
hurst,  Eugene  A.  Kingman,  and  Edwards  & 
Angell,  all  of  Providence,  for  appellee  Jag- 
tram. 

SWEETLAND,  J.  This  Is  an  equity  ap- 
peal. The  bill  is  brought  by  certain  cestuls 
que  trust,  beneficiaries  under  the  trusts  con- 
tained in  the  will  of  John  McAnslan,  and  the 
assignee  of  certain  interests  in  said  trust 
estate,  against  the  trustees  named  in  said 
will  and  the  assignee  under  the  mortgage  of 
the  interest  of  certain  other  beneficiaries. 
The  bill  asks  for  the  removal  of  George  R. 
McAnslan,  one  of  said  trustees;  that  an  ac- 
count be  taken  of  the  trust  property  and  the 
application  thereof  by  said  trnstees ;  and  for 
a  decree  ordering  said  trustees  to  pay  to  said 
trust  estate  what  shall  appear  to  be  dne  from 
them  on  such  account  The  bill  ali^ces. 
among  other  things:  Tliat  said  George  B. 
McAuslan  has  assumed  the  active  manage- 
ment of  said  trusts  and  practically  has  been 
the  sole  trustee;  that  said  trusts  have  been 
mismanaged;  that  said  George  R.  McAuslan 
is  incompetent  to  perform  the  duties  of  trus- 
tee; that  by  reason  of  certain  investments 
of  the  trust  estate  made  by  the  trustees,  as 
specified  in  the  bill,  the  trust  estate  has  lost 
large  sums  of  money;  tliat  the  trustees  have 
failed  to  keep,  proper  accounts,  do  not  act  in 
harmony,  have  become  personally  indebted 
to  the  trust  estate  in  large  amounts,  and 
have  been  adjudged  in  contempt  of  court  for 
failure  to  make  payments  of  money  from  the 
trust  estate  in  accordance  with  the  decree  of 
the  superior  court. 

Of  the  respondents,  other  than  the  said 
trustees,  one  joins  in  the  prayer  of  the  bill, 
another  has  permitted  the  bill  to  be  taken  as 
confessed  against  him,  and  the  others,  as 
minors,  have  submitted  their  Interests  to  the 
care  of  the  court  The  respondent  trustee 
Amelia  B.  McAuslan  in  her  answer  admits 
all  the  essential  allegations  of  the  bill  and 
Joins  in  the  prayer  for  a  receiver.  The  other 
respondent  trustee,  George  R.  McAnslan.  in 
his  answer,  among  other  things,  admits  that 
the  trustees  have  made  losses  in  the  man- 
agement of  the  trust  estate,  but  sets  out  facts 
which  he  claims  excuse  him  from  blame. 
After  replication  filed,  on  motion  of  the  com- 
plainants, and  after  notice  to  the  respondents 
and  hearing,  the  superior  court  by  decree 
entered  April  2,  1910,  referred  the  cause  to 
a  master,  "to  examine  and  state  the  accounts 
of  the  executors  and  trustees  with  the  es- 
tate of  the  said  John  McAuslan  and  report  to 
the  court"  a  number  of  particulars  regardins 


*For  other  caaei  sea  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  BerleB  *  Rep'r  Inden* 


Digitized  by  CjOOQIC 


R.  I.) 


lIcAtJaiiAN  ▼.  MoAUSIiAN 


the  amount  of  the  estate  at  the  death  of 
John  McAuslan,  the  dealings  of  the  trustees 
with  the  principal  of  the  estate,  the  amount 
of  the  Income  received  from  the  estate,  and 
the  disposition  of  said  Income  by  the  trus- 
tees. The  master  by  this  decree  was  also 
directed  to  report  to  the  court  whether  George 
R.  McAuslan  should  or  should  not  be  re- 
moved as  trustee  of  said  estate. 

After  a  number  of  hearings  before  the  mas- 
ter, of  which  all  the  parties  received  due  no- 
tice, the  master  prepared  a  draft  of  his  re- 
port, and  all  the  parties  were  notified  by  the 
master  tliat  said  draft  report  was  on  file 
in  his  office  for  the  inspection  of  the  parties 
and  their  solicitors,  and  that  at  a  certain 
day  and  hour  named  he  would  hear  objec- 
tions to  said  report  No  objections  were 
made  by  any  of  the  parties,  and  the  master 
filed  his  report  unsealed  in  the  superior 
court  On  motion,  of  which  the  parties  had 
due  notice,  the  superior  court,  by  decree  en- 
tered on  March  4,  1911,  confirmed  said  re- 
port By  said  report  it  appears  tlrnt  the 
master  has  taken  testimony  as  to  all  the 
questions  referred  to  him,  and  has  endeaTor- 
ed  by  his  consideration  of  such  testimony 
and  his  conclusions  thereon  to  give  to  the 
court  the  assistance  which  it  had  required. 
Thereafter  the  superior  court,  by  decree  en- 
tered April  15,  1911,  removed  said  George  R. 
McAuslan  from  being  trustee  as  aforesaid, 
fixed  the  amount  due  from  said  trustees  to 
said  trust  estate,  ordered  the  said  trustees 
to  pay  the  sum  so  found  to  be  due  to  the  re- 
ceiver of  said  trust  estate,  made  said  sum  so 
found  to  be  due  a  lien  on  the  interests  of 
said  trustees  In  the  trust  estate,  and  pro- 
vided that,  if  said  sum  so  found  to  be  due 
was  not  paid  to  said  receiver  within  30  days 
thereafter,  the  interests  of  the  said  trustees 
in  the  trust  estate  should  be  liable  to  be 
applied  toward  making  good  to  the  trust  es- 
tate said  sum,  or  such  part  thereof  as  might 
then  remain  unpaid.  From  this  decree  the 
said  George  R.  McAuslan  has  appealed. 

At  the  outset  of  the  consideration  of  this 
appeal  we  are  met  by  the  objection  of  one 
of  the  respondents,  whose  Interest  in  the 
present  matter  Is  similar  to  that  of  the  com- 
plainants, that  the  reasons  of  appeal  stated 
by  the  respondent  George  R.  McAuslan  can- 
not be  considered,  as  they  are  objections  to 
acts  of  the  superior  court  preceding  the  de- 
cree confirming  the  master's  report ;  that  the 
decree  of  AprU  15,  1911,  from  which  this  ap- 
peal is  taken,  is  merely  auxiliary  to  the  de- 
cree confirming  the  master's  report,  which 
Is  the  final  decree ;  that  an  appeal  from  the 
decree  of  April  15,  1911,  can  bring  in  ques- 
tion before  this  court  only  the  proceeding  in 
the  superior  court  subsequent  to  the  decree 
confirming  the  master's  report,  and  cannot 
interfere  with  that  decree ;  that  the  respond- 
ent George  R.  McAuslan  could  have  raised 
the  objections  stated  in  bis  reasons  of  ap- 
I>eal  only  upon  an  appeal  from  the  decree 


confirming  the  master's  report'  This  brings 
before  us  the  question  of  what  is  the  final 
decree  in  equity  causes  intended  by  our  stat- 
ute as  the  appealable  decree  in  a  cause. 
Previous  to  the  passage  of  the  Coutt  and 
Practice  Act  eqnity  appeals  were  unknown 
in  our  practice,  since  the  period  from  1867 
to  1871,  when  appeals  to  the  full  court  were 
permitted  from  both  the  final  and  interlocu- 
tory decrees  made  by  a  single  Justice  of  the 
Supreme  Court  Under  our  present  statute 
an  appeal  may  be  taken  from  the  final  de- 
cree of  the  superior  court  in  an  equity  cause, 
and  from  the  final  decree  alone,  with  these 
exceptions:  An  appeal  may  be  taken  from 
an  interlocutory  decree  granting  or  continu- 
ing an  injunction,  appointing  a  receiver,  of 
ordering  a  sale  of  real  or  personal  property. 
Hemenway  v.  Hemenway,  28  R.  I.  85,  65  Atl. 
608. 

What  constitutes  a  nnal  decree  is  a  ques- 
tion not  easily  determined  in  every  case. 
The  decisions  of  the  courts  are  far  from  uni- 
form upon  the  subject  As  was  said  by  the 
court  in  McGourkey  r.  Toledo  ft  Ohio  Ry.. 
146  U.  8.  636,  13  Sup.  Ct  170,  36  L..  Ed. 
1079:  "Probably  no  question  of  eqnity  prac- 
tice has  been  the  subject  of  more  frequent 
decision  in  this  court  than  the  finality  of  de- 
crees." The  statutes  of  some  of  the  states 
provide  for  an  appeal  from  both  final  and  In- 
terlocutory decrees,  and  the  question  before 
the  courts  in  some  reported  cases  has  been 
whether  a  certain  decree  was  an  appealable 
one,  not  whether  it  was  interlocutory  or 
final.  By  the  terms  of  the  statutes  of  some 
states  an  appeal  will  lie  In  chancery  from 
any  decree  or  order  "adjudicating  the  prin- 
ciples of  the  cause."  In  some  Jurisdictions, 
where  the  statutes  permit  appeals  from  final 
decrees  alone,  decrees  which  were  strictly 
and  technically  Interlocutory  have  been  held 
to  be  final,  when  Irreparable  injury  might 
result  to  a  party  if  be  was  compelled  to 
await  the  final  outcome  of  the  cause  in  the 
lower  court  before  he  could  obtain  a  review 
In  the  appellate  tribunal.  For  these  and 
other  reasons  there  Is  much  confusion  in  the 
reports  as  to  what  constitutes  a  final  decree 
for  the  purpose  of  appeal.  Our  statute  re- 
garding the  appealability  of  decrees  in  eq- 
uity is  similar  to  the  United  States  statute. 
It  Kin  the  federal  courts  that  we  find  the 
subject,  now  under  consideration,  most  fre- 
quently treated  and  the  practice  most  con- 
sistent and  reasonable. 

We  have  frequently  said,  in  regard  to  the 
removal  of  cases  at  law  to  this  court  for 
review,  that  the  intent  of  the  statute  is  that 
exceptions  in  such  cases  shall  not  be  certi- 
fied to  this  court  until  after  all  matters  aris- 
ing In  the  cause  in  the  superior  court  have 
been  determined.  We  see  in  the  statute  the 
same  general  intent  with  regard  to  appeals 
in  equity,  so  far  as  the  distinctive  character 
of  equity  procedure  makes  such  practice  rea- 
sonable and  expedient    From  the  nature  of 
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proceedings  In  egnlty,  It  nrast  be  held  that 
the  final  decree  la  not  necessarily  the  last 
order  In  the  case.  On  the  other  hand,  a  de- 
cree should  not  be  considered  final,  although 
It  purports  to  declare  the  rights  of  the  par- 
ties and  to  regulate  all  "actions  that  may  be 
expected  to  be  taken  In  the  future  disposi- 
tion of  the  case."  Such  decrees  "have  no  ef- 
ficacy until  put  Into  the  form  of  a  judgment 
that  Is  capable  of  being  carried  Into  execu- 
tion." Patterson  y.  Hopkins,  23  Mich.  541. 
A  decree  which  directed  a  trustee  to  sell 
mortgaged  property  as  the  court  might  after- 
wards direct,  and  referred  the  cause  to  a 
master  to  report  the  prior  liens,  was  held 
not  to  be  a  final  decree,  because  It  was  not 
determined  what  the  order  of  sale  should 
contain,  nor  what  should  be  the  form  of  ad- 
vertisement therefor.  Parsons  ▼.  Boblnson, 
122  U.  S.  112,  7  Sup.  Ct  1153,  30  I*  Ed.  1122. 
[1]  With  the  modification  which  we  shall 
consider  later,  we  adopt,  as  a  reasonable 
definition  of  a  final  decree  in  equity  under 
our  statute,  the  one  approved  in  Grant  v. 
Phoenix  Ins.  Co..  106  U.  S.  429,  1  Sup.  Ct. 
414,  27  U  Ed.  237:  "The  rule  is  well  settled 
that  a  decree,  to  be  final  within  the  meaning 
of  that  term  as  used  In  the  acts  of  Congress 
giving  this  court  Jurisdiction  on  appeal,  must 
tenninate  the  litigation  of  the  parties  on  the 
merits  of  the  case,  so  that,  if  there  should 
be  an  afllrmance  here,  the  court  below  would 
have  nothing  to  do  but  to  execute  the  de- 
cree It  bad  already  rendered."  See,  also, 
Dalnese  v.  Kendall,  119  U.  S.  58,  7  Sup.  Ct. 
65,  30  h.  Ed.  305 ;  Bostwick  v.  Brlnkerhoff, 
106  U.  S.  3,  1  Sup.  Ct.  16,  27  L.  Ed.  73,  and 
cases  therein  cited.  In  Its  essential  par- 
ticulars this  general  rule  has  been  followed 
by  the  courts  of  a  number  of  the  states:  "X 
final  decree  is  one  which  determines  and  dis- 
poses of  the  whole  merits  of  the  cause  be- 
fore the  court,  or  a  branch  of  the  cause 
which  is  separate  and  distinct  from  the 
other  parts  of  the  case,  reserving  no  further 
questions  or  directions  for  future  determina- 
tion, so  that  it  will  not  be  necessary  to  bring 
the  cause  or  that  separate  branch  of  the 
cause  again  before  the  court  for  further  de- 
cision." Teaff  V.  Hewitt,  1  Ohio  St.  511,  59 
Am.  Dec.  634.  "According  to  the  uniform 
decisions  of  this  court,  a  decree  which  dis- 
poses of  the  whole  subject,  gives  all  tl^e  re- 
lief that  is  contemplated,  and  leaves  nothing 
to  be  done  by  the  court.  Is  only  to  be  re- 
Karded  as  final."  Byan's  Adm'r  v.  McLeod, 
73  Va.  367.  "Where  the  further  action  of 
the  court  in  the  cause  is  necessary  to  give 
completely  the  relief  contemplated  by  the 
court,  there  the  decree  upon  which  the  ques- 
tion arises  Is  to  be  regarded,  not  as  final, 
but  Interlocutory."  BawUngs'  Ex'r  v.  Baw- 
lings,  76  Va.  76.  "A  decree  never  can  be 
said  to  be  final  where  it  Is  imiK>8sible  for  the 
party  in  whose  favor  the  decision  Is  made 
ever  to  obtain  any  benefit  therefrom  without 
again  setting  the  cause  down  for  hearing 
before  the  court,  upon  the  equity  reserved. 


upon  the  coming  in  and  confirmation  of  the 
report  of  the  master. "*  Johnson  v.  Everett, 
9  Paige  (N.  Y.)  636.  "A  decree  U  final 
which  provides  for  all  the  contingencies 
which  may  arise,  and  leaves  no  necessity  for 
any  further  order  of  the  court  to  give  all 
the  parties  the  entire  benefit  of  the  deci- 
sion."   Gerrish  v.  Black,  109  Mass.  474. 

The  strict  observance  of  this  general,  rule 
would  In  some  Instances  result  in  such  pos- 
sible hardship  and  injury  that  appellate 
courts  in  such  cases  have  taken  cognizance 
of  appeals  from  decrees,  which  were  tech- 
nically Interlocutory  in  their  character,  be- 
fore the  merits  of  the  cause  had  been  de- 
termined In  the  court  below.  These  cases 
must  be  considered  as  representing  a  modifi- 
cation of  the  ordinary  rule.  As  was  said  by 
the  court  in  Dufour  v.  Lang,  54  Fed.  913,  4 
C.  C.  A.  663:  "In  the  progress  of  an  eqnltr 
cause,  orders  and  decrees  may  be  made 
which  BO  afFect  the  parties  or  the  property 
involved  in  the  suit  as  to  require  that  such 
order  or  decree,  to  be  reviewed  at  all  by  an 
appellate  court  with  effect,  should  be  ap- 
pealed promptly,  and  not  await  the  full  dis- 
position of  the  whole  suit;  and  whatever 
this  is  the  case  the  decree  is  held  to  pos- 
sess such  an  element  of  finality  as  to  bring 
it  within  the  terms  of  the  statute  Umitlng 
the  right  to  appeal  only  from  final  decrees." 
In  Forgay  v.  Conrad,  6  How.  201,  12  L.  Ed. 
404,  which  Is  one  of  this  class  of  cases,  the 
court  treats  of  the  necessity  for  this  modi- 
fication of  the  ordinary  rule  as  follows:  "In 
this  respect  the  practice  of  the  United  States 
chancery  courts  differs  from  the  E^lisb 
practice.  For  appeals  to  the  House  of  Lord'i 
may  be  taken  from  an  Interlocutory  order 
of  the  Chancellor,  which  decides  a  right  of 
property  In  dispute,  and  therefore  there  Is 
no  irreparable  injury  to  the  party  by  order- 
ing his  deed  to  be  canceled,  or  the  property 
he  holds  to  be  delivered  up,  because  he  may 
Immediately  appeal,  and  the  execution  of  the 
order  Is  suspended  imtll  the  decision  of  the 
appellate  court.  But  the  case  is  otherwise 
in  the  courts  of  the  United  States,  where  the 
right  to  appeal  is  by  law  limited  to  final 
decrees.  And  if,  by  an  Interlocutory  order 
or  decree,  he  is  required  to  deliver  up  prop- 
erty which  he  claims,  or  to  pay  money  which 
he  denies  to  be  due,  and  the  order  imme- 
diately carried  Into  execution  by  the  Circuit 
Court,  his  right  of  appeal  Is  of  very  little 
value  to  him,  and  he  may  be  ruined  before 
he  is  permitted  to  avail  himself  of  the  right" 

This  case  of  Forgay  v.  Conrad  was  an  ap- 
peal from  a  decree  of  the  Clrcnlt  Court  ad- 
judging that  certain  deeds  should  be  set 
aside  as  fraudulent  and  void,  ordering  that 
certain  lands  and  slaves  should  be  delivered 
up  to  the  complainant,  that  one  of  the  de- 
fendants should  pay  a  certain  sum  of  money 
to  the  complainant,  and  that  the  compl.iin- 
ant  should  have  execution  for  these  several 
matters,  although  the  bill  was  retained  in 
court    for   other   purposes.      The    Supreme 
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Court,  in  bolding  that  tbls  decree  authorized 
an  appeal,  said:  "If  these  appellants,  there- 
fore, must  wait  until  the  accounts  are  re- 
ported by  the  master  and  confirmed  by  the 
court,  they  will  be  subjected  to  Irreparable 
injury;  for  the  lands  and  slaTes  which  tbey 
claim  will  be  taken  out  of  their  possession 
and  sold,  and  the  proceeds  distributed  among 
the  creditors  of  the  bankrupt,  before  they 
can  hare  an  opportunity  of  being  heard  in 
this  court  in  defense  of  their  rights."  This 
case  and  others  of  llKe  character  are  fre- 
quently cited  as  authorities  for  the  exten- 
sion of  the  ordinary  rule  in  regard  to  ap- 
pealable final  decrees  in  equity.  The  case 
has  been  regarded  by  the  United  States  Su- 
preme Court  itself  as  an  exception  to  that 
rule.  In  Barnard  ▼.  Gibson,  7  How.  650,  12 
L.  Ed.  857,  it  was  held  that  Forgay  v.  Con- 
rad, 6  How.  201,  12  L.  Ed.  404,  is  supposed 
to  be  a  departure  from  the  uniform  course 
of  decision  in  the  United  States  Supreme 
Court  In  commenting  on  Forgay  t.  Conrad, 
the  court  held,  in  Craighead  ▼.  Wilson,  18 
How.  199,  15  L.  Ed.  332,  that,  althotigh  it 
was  stated  that  the  part  of  the  decree  above 
recited  was  final,  the  principal  gi;ound  on 
which  the  appeal  was  sustained  was  the  pe- 
cnliar  circumstances  of  the  case. 

[2]  In  certain  cases  our  statute  has  guard- 
ed against  the  possibility  of  injury  arising 
from  restricting  appeals  in  all  instances  to 
final  decrees,  in  the  technical  sense,  by  pro- 
viding for  appeals  from  Interlocutory  de- 
crees granting  or  continuing  injunctions,  ap- 
pointing receivers,  or  ordering  a  sale  of 
property.  Besides  those  provided  for  in 
the  statute,  other  Instances  may  present 
themselves  of  decrees,  in  a  strict  sense  inter- 
locutory, wUch  by  reason  of  their  possible 
injurious  consequences  require  an  immedi- 
ate review,  and  must  be  held  for  this  rea- 
son to  have  such  elements  of  finality  as  to 
permit  an  immediate  appeal. 

[3]  There  is  another  class  of  decrees 
which  is  to  a  certain  extent  a  modification 
of  the  general  rule.  Of  this  class  is  a  de- 
cree made  as  to  one  of  several  defendants, 
whose  interests  are  not  at  all  connected  with 
each  other,  with  a  direction  for  the  payment 
of  costs  as  to  that  defendant  Such  decree 
is  final  as  to  him,  although  the  cause  may  be 
still  pending  in  the  court,  as  to  the  rest. 
RoyaU's  Adm'rs  v.  Johnson,  22  Va.  421; 
Dickinson  v.  Codwise,  11  Paige  (N.  Y.)  189. 
Of  tliis  nature  was  the  decree  considered  In 
Doty  V.  Oriental  Print  Works  Company,  28 
R.  I.  372,  67  AU.  586.  In  that  case  the  court 
heard  and  determined  an  appeal  from  the 
decree  denying  and  dismissing  the  petition 
of  one  Tenney  for  leave  to  intervene  in  the 
above-entitled  equity  cause  as  a  pr^^rred 
creditor  of  the  respondent. 

[4]  It  cannot  be  claimed  in  the  case  at 
bar  that  the  decree  confirming  the  master's 
report  is  within  either  of  the  exceptions  to 
the  general  rule  which  we  Iiave  discussed. 


and  that  for  such  reason  It  should  be  con- 
sidered as  a  final  decree,  from  which  an  ap- 
peal could  and  should  have  been  claimed,  if 
the  respondent  George  R.  McAuslan  wished 
to  raise  the  objections  stated  in  bis  reasons 
of  appeal.  Under  the  general  rule  which  we 
have  adopted,  the  decree  confirming  the  mas- 
ter's report  Is  not  the  final  decree  in  the 
cause.  More  was  required  to  give  the  com- 
plainants the  reUef  which  they  desired  in 
the  cause,  and  which  the  superior  court  in- 
tended to  grant  than  the  entry  of  a  mere 
auxiliary  decree  or  a  decretal  order  in  execu- 
tion of  the  decree  confirming  the  master'^ 
report  The  final  decree  in  an  equity  cause 
is  the  decree  which  finally  determines  the 
rights  of  the  parties,  provides  for  the  relief 
which  the  court  finds  to  be  necessary  that 
the  parties  may  have  the  full  benefit  of  the 
court's  determination  upon  the  merits,  and 
at  most  merely  requires  one  or  more  orders 
or  supplemental  decrees  for  its  enforcement. 
The  modifications  which  we  have  considered 
have  been  permitted  to  prevent  the  consum- 
mation of  injury  beyond  redress  during  the 
progress  of  the  cause,  or  because  there  has 
been  a  final  determination  of  the  cause  as  to 
one  or  more,  but  not  as  to  all,  the  parties. 
These  modifications  have  been  permitted  for 
the  protection  of  the  party  aggrieved  by  the 
decree,  and  for  that  reason  alone.  They 
should  be  considered  as  exceptions  to  the 
general  rule,  and,  if  so  considered,  they  will, 
cause  no  confusion  in  practice.  For  the 
court  at  times  to  recognize  further  varia- 
tions, suggested  in  the  ingenious  and  some- 
times persuasive  arguments  of  counsel,  bas- 
ed upon  other  considerations  as  to  the  final- 
ity of  particular  decrees,  would  be  to  throw 
our  practice  with  regard  to  appeals  in  equi- 
ty back  into  confusion,  to  place  solicitors  in 
uncertainty,  and  in  some  instances  to  cause 
injury  to  litigants.  For  if  a  party  aggrieved 
by  a  decree  may  appeal,  we  think  the  weight 
of  autl\ority  and  regularity  of  procedure 
would  require  that  he  must  appeal  or  lose 
his  right  to  have  the  objectionable  decree  re- 
viewed by  this  court 

We  have  spoken  of  the  uncertainty  which 
sometimes  exists  in  the  reported  cases  as  to 
whether  the  particular  decrees  under  con- 
sideration have  been  interlocutory  or  final. 
If  the  rules  which  we  have  adopted  as  to 
appealable  decrees  are  not  strictly  observed, 
upon  the  entry  of  every  decree  with  regard 
to  the  finality  of  which  there  may  be  ques- 
tion, the  solicitor  of  the  aggrieved  party  will 
be  confronted  with  the  uncertainty  as  to 
whether  he  should  delay  the  progress  of  the 
cause  and  commence  the  prosecution  of  an 
expensive  and  perhaps  inelTectlve  appeal,  or 
should  risk  his  client's  right  ever  to  object 
to  the  decree.  An  appeal  from  a  final  decree 
in  equity,  as  we  have  defined  it  brings  be- 
fore this  court  for  review  all  matters  con- 
tained in  such  decree,  and  all  previous  rul- 
ings, orders,  or  decrees  made  or  entered  in 
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tbe  cause  previous  to  the  entry  of  such  d^- 
cree,  unless  such  decree  or  such  previous 
rulings,  orders,  or  decrees,  from  the  circum- 
stances or  the  manner  in  which  they  have 
been  made  or  entered,  are  not  reviewable,  as 
a  decree  entered  by  consent,  a  decree  con- 
firming a  master's  report,  to  which  no  excep- 
tion has  been  taken,  and  others;  and  said 
decree,  or  such  previous  rulings,  orders,  or 
decrees,  are  not  reviewable,  unless  it  Is  spe- 
cifically stated  in  the  reasons  of  appeal  that 
objection  is  made  to  such  decree,  or  previous 
rulings,  orders,  or  decrees. 

[6]  A  supplemental  decree,  or  order  for  the 
execution  of  the  final  decree,  as  we  have  de- 
fined it,  is  also  so  far  a  final  order  or  decree 
as  to  support  an  appeal;  but  an  appeal  from 
such  order  or  supplemental  decree  will  bring 
before  the  court  for  review  only  such  mat 
ters  as  are  involved  In  the  order  or  decree 
Itself,  or  matters  arising  subsequent  to  the 
entry  of  the  final  decree;  but  it  cannot  bring 
I>efore  the  court  any  alleged  error  contained 
in  the  final  decree  itself,  or  any  matters  aris- 
ing in  the  cause  previous  to  the  entry  of  the 
final  decree,  and,  as  is  true  of  all  appeals  in 
equity,  it  only  brings  up  for  review  the 
alleged  errors  wliich  are  stated  in  the  rea- 
sons of  appeal.  Cases  may  be  found  in 
which  this  court  has  passed  upon  appeals 
from  decrees  which  were  not  final  under  the 
rule  which  we  have  adopted.  They  w^'e 
,  cases  in  which  either  the  question  was  not 
raised,  or  for  other  reasons,  which  it  is  un- 
necessary at  this  time  to  consider,  it  was 
thought  advisable  to  permit  an  immediate  re- 
view of  the  particular  decree  In  question. 
We  adopt  the  foregoing  conclusions,  how- 
ever, as  rules  applicable  to  all  cases,  and  be- 
lieve that  they  will  provide  a  settled  and 
uniform  practice  in  equity  appeals. 

Tbe  appellant  states  in  his  reasons  of  ap- 
peal, and  urges  before  us,  that  the  decree  of 
April  2,  1010,  referring  the  cause  to  the  mas- 
ter to  examine  and  state  the  accounts  of  the 
trustees  and  report  to  tbe  court  was  Im- 
properly and  improvidently  entered,  because 
the  court  sent  the  cause  to  a  master  before 
determining  the  issues  raised  by  the  plead- 
ings and  before  issues  were  framed,  because 
the  court  by  such  reference  delegated  to 
the  master  its  function  of  determining  the 
merits  of  the  cause,  and  because  the  refer- 
ence was  unconstitutional  and  void  as  a  del- 
egation of  Judicial  power.  The  appellant 
also  urges  that  the  proceedings  following  the 
reference  to  the  master  have  not  been  In  ac- 
cordance with  "due  process  of  law"  guaran- 
teed under  the  fourteenth  amendment  of  the 
Constitution  of  the  United  States. 

[t,  7]  We  are  of  the  opinion  that  these  ol>- 
Jections  to  the  action  of  the  superior  court 
are  without  merit  The  appellant  in  his  an- 
swer admits  sufficient  of  the  allegations  of 
the  bill  to  warrant  the  court  in  making  tbe 
reference  after  bill,  answer,  and  replication 
filed.    It  was  clear  upon  the  pleadings  that 


the  complainants  Were  entitled  to  have  an 
account  talcen.  The  question  of  the  removal 
of  the  appellant  as  trustee  was  involved  in 
the  question  of  tlie  nature  and  tbe  propriety 
of  the  dealings  of  tbe  appellant  with  th« 
trust  estate.  The  superior  court  w-ltb  per- 
fect propriety,  under  our  statutes  and  tbe 
settled  practice  of  equity  courts,  directed  tbe 
master,  who  was  to  take  the  account  to  re- 
port to  the  court  his  conclusions  upon  tbe 
question  of  removal'.  There  were  no  issues 
raised  by  tbe  pleadings  which  required  de- 
termination before  the  court  should  seek  tbe 
assistance  of  the  master  upon  the  matters 
involved  in  this  reference.  Nor  is  there 
force  in  the  objection  that  the  reference  pre- 
ceded the  framing  of  issues.  The  decree  of 
reference  was  entered  after  notice  and  bear- 
ing, and  in  it  the  scope  of  the  reference  was 
particularly  defined. 

[8]  Section  17,  c.  289,  General  liaws  1909. 
provides  as  follows:  "The  court  may,  on  mo- 
tion of  any  party,  hear  any  cause  or  pro- 
ceeding in  whole  or  in  part  on  oral  testi- 
mony, or  It  may  send  the  pleadings  and  any 
issues  therein  (to  be  heard  on  oral  testi- 
mony) to  a  master  who,  under  the  direction 
or  rules,  general  or  special,  of  tbe  court, 
shall  bear  and  report  to  tbe  court  tbe  evi- 
dence and  his  rulings  in  such  salt  or  pro- 
ceeding and  bis  findings  on  such  evidence: 
and  if  such  rulings  or  findings  be  not  spe- 
cifically excepted  to  within  thirty  days  after 
the  opening  of  said  report  (of  which  openbig 
the  clerk  of  said  court  shall  at  once  notify 
in  writing  all  parties  or  their  attorneys  of 
record),  tbey  shall  be  conclusive  on  all  par- 
ties, except  that  for  cause  shown  the  time 
may  be  extended  on  motion  filed  within  said 
thirty  days."  It  cannot  properly  be  said 
that  by  tbe  reference  tbe  determination  of 
the  merits  of  the  cause  was  delegated  to  tbe 
master.  A  court  of  equity  cannot  al>dicate 
its  functions ;  but  our  statute  and  tbe  estab- 
lished practice  in  chancery  permit  tlie  court 
to  refer  to  a  master  sucb  matters  as  were 
contained  In  this  decree  of  reference,  not 
for  his  determination,  but  tliat  be  may  tiear 
the  testimony,  and  report  it  and  bis  findings 
thereon  to  the  court  Tbe  master's  report 
may  be  objected  to,  and  be  the  subject  of  ex- 
ception from  all  parties.  It  is  only  after 
such  exceptions  as  may  be  taken  have  been 
heard  and  passed  upon  by  tbe  court  that  the 
court  can  avail  itself  of  the  information  con- 
tained in  the  report.  There  was  no  delega- 
tion to  the  master  of  tbe  court's  power  of 
decision  in  the  cause. 

[9]  No '  constitutional  question  under  the 
fourteenth  amendment  of  tbe  federal  Consti- 
tution is  raised  by  this  reference.  It  was 
made  In  accordance  with  the  practice  in  eq- 
uity long  established  in  England  and  the 
United  States.  This  court  has  said  in  Carr 
V.  Brown,  20  R.  I.  215,  38  AU.  9,  38  L.  R.  A. 
294,  78  Am.  St  Rep.  865:  "The  words  'due 
process  of  law'  mean  a  course  of  legal  pro- 
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coedlngs  according  to  those  rales  and  princi- 
ples which  have  been  established  in  our  sys- 
I cms  of  jurisprudence  for  the  protection  and 
onforcement  of  private  rights." 

[10,11]  The  appellant  also  states  in  his 
riasons  of  appeal  that  the  decree  of  April 
loth,  froiti  which  the  appeal  was  taken,  is 
against  the  evidence  and  the  weight  thereof. 
In  support  of  this  the  appellant  urges  that 
the  master's  findings  were  unjust  under  all 
the  drcumstauces  of  the  case.  It  is  to  be 
observed  that  this  appellant  presented  no 
testimony  before  the  master  and  gave  him 
no  assistance  in  stating  the  account  between 
the  trustees  and  the  trust  estate.  The  ap- 
pellant made  no  objection  to  the  draft  of 
the  master's  report,  submitted  to  the  parties 
Ja  accordance  with  the  equity  rules  of  the 
superior  court,  which  rules  have  been  ap- 
proved by  this  court  Upon  the  filing  of  the 
report  in  the  superior  court,  the  appellant 
did  not  specifically  except  to  the  findings  of 
the  master;  nor,  unless  based  upon  objec- 
tions made  before  the  master,  would  such 
exceptions  have  been  considered  if  the  ap- 
pellant had  attempted  to  file  them.  This 
court  has  said  In  Teoll  v.  Nardolillo,  23  R.  I. 
87,  49  Att.  489:  "Under  the  well-settled 
practice  of  this  court,  as  well  as  the  very 
uniform  practice  of  equity  courts  generally, 
the  rule  Is  very  strictly  adhered  to  of  not 
permitting  exceptions  to  be  filed  when  there 
have  been  no  previous  objections  taken." 
Therefore  under  the  statute  the  master's 
findings  upon  the  state  of  the  account  be- 
tween the  trustees  and  the  trust  estate  be- 
came conclusive  on  the  parties.  This  ap- 
peal does  not  have  the  effect  of  again  open- 
ing that  matter  before  this  court.  In  ac- 
cordance with  a  well-recognized  principle  of 
appellate  procedure.  If  the  superior  court 
should  not  have  reversed  the  findings  of  the 
master  in  the  absence  of  exceptions  to  his 
report,  this  court  upon  appeal  will  not  con- 
.sider  the  propriety  of  the  master's  findings 
and  will  not  reverse  or  modify  them.  "But 
if  the  situation  of  the  cause  was  such,  at  the 
final  hearing,  .that  the  court  below  could  not, 
upon  the  papers  then  before  it  and  according 
to  the  settled  course  of  proceeding,  go  back 
for  the  purpose  of  looking  into  the  matter  of 
the  alleged  error  In  a  previous  order  or  de- 
cree, it  would  be  a  violation  of  all  principle 
for  the  appellate  court  to  reverse  the  final 
decree,  because  the  court  below  at  the  time 
of  making  such  decree  had  not  done  what  it 
had  then  no  power  to  do.  In  other  words, 
the  final  decree  cannot  be  erroneous,  so  as 
to  justify  a  reversal  of  It,  upon  an  appeal 
from  that  decree  alone,  if  at  the  time  it 
was  made  the  court  below  had  no  legal  right 
to  make  any  other,  consistently  with  the  jus- 
lice  and  equity  of  the  case  as  then  present- 
ed for  consideration  and  decision."  Bank  of 
<')raiiKe  County  v.  Fink,  7  Paige  (N.  Y.)  87. 

[121  The  appellant  also  states  as  one  of 
his  reasons  of  appeal  "that  said  decree  is  er- 


roneous, In  that  it  peremptorily,  at  the  end 
of  30  days,  makes  disposition  of  this  re- 
spondent's vested  and  contingent  interests  In 
said  trust,  irrespective  of  the  outcome  of 
any  appeal  from  said  decree  which  this  re- 
spondent may  take."  There  is  no  merit  In 
this  objection  to  the  decree.  The  decree  was 
not  framed  in  contemplation  of  an  appeal, 
but  was  the  final  decree  which  provided  for 
relief.  Fhrther,  the  statute  provides  that 
upon  compliance  with  the  requirements, 
therein  specified,  as  to  claiming  an  appeal, 
all  proceedings  under  the  decree  appealed 
from  shall  be  stayed. 

The  appeal  is  dismissed.  The  decree  of 
the  superior  court,  appealed  from,  is  affirm- 
ed, and  the  cause  is  remanded  to  the  superi- 
or court  for  further  proceedings  in  accord- 
ance with  the  decree. 


CLARKE  et  aL  ▼.  JOSLIN  et  aL 

(Supreme    Court   of   Rhode   Island.     July  S, 
1912.) 

1.  Elections   ({  299*)— CoKTEsts— Aoinssi- 

BILITT  of  BAIXOTS. 

Where  a  town  council  did  not  mark  as  de- 
fective about  26  ballots  rejected  by  them  on  the 
ground  that  the  electors  had  placed  marks  on 
them  by  which  they  might  l>e  afterwards  identi- 
fied as  the  ones  voted  by  them,  or  separate 
such  ballots  from  the  others  cast  at  that  elec- 
tion, but  placed  all  ballots  cast  in  each  voting 
district  in  separate  sealed  packages,  making 
it  impossible  to  exactly  determine  the  number 
of  or  to  identify  the  rejected  ballots,  the  court, 
on  a  quo  warranto  to  contest  the  election, 
would  not  open  the  packages  and  reconnt  the 
votes,  searching  for  the  ballots  so  marked,  al- 
thoogh  it  would  examine  the  ballots  if  they 
could  be  identified. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  H  306,  307;  Dee.  Dig.  |  299.*] 

2.  Elections  (8  299*)— CoNtesTs— Poweb  to 
Recount. 

In  quo  warranto  to  contest  an  election,  al- 
leging that  the  town  council  in  making  its  offi- 
cial count  refused  to  count  certain  legal  ballots 
in  favor  of  petitioners,  the  court  cannot  assume 
the  functions  of  the  town  council  and  recount 
the  whole  number  of  votes  cast  at  such  elec- 
tion. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent.  Dig.  H  306,  307;   Dec.  Dig.  (  299.*] 

3.  Elections    (J   295*) —Contests  — Suffi- 
ciency OF  Evidence, 

Evidence  on  a  petition  to  contest  an  elec- 
tion held  to  warrant  a  finding  that  23  or  24 
votes  cast  for  petitioners  were  not  counted. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  §S  297,  299;  Dec.  Dig.  {  295.*] 

4.  Elections  (8  ISO*) -Ballots  — Form  of 
Voter's  Mark. 

A  so-called  "hook,"  placed  upon  a  ballot  by 
an  elector,  consisting  of  a  slight  curve  at  the 
top  of  one  of  the  lines  forming  the  cross,  such 
as  might  naturally  and  unintentionally  be  made 
by  him  by  a  slight  turn  of  the  pencil  in  making 
the  linos,  and  a  Y-shaped  mark,  made  by  one 
line  crossing  another,  but  not  extending  the 
same  leneth  as  the  other,  were  legal  voting 
marks,  within  the  statute  providing  that  one 
line  crossing  another  at  any  angle  shall  be 
deemed  a  valid  voting  mark. 

[Ed.  Note.— For  other  rases,  see  Elections. 
Cent.  Dig.  88  151-156,  167;   Dec.  Dig.  §  180.*1 
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Petition  In  equity  In  tbe  nature  of  quo 
warranto  by  Charles  K.  Clarke  and  others 
against  William  H.  Joslln  and  others.  Peti- 
tion denied  and  dismissed  as  to  plnlntlfl 
Round,  and  decree  entered  in  favor  of  the 
other  plalntllTs, 

Wilson,  Gardner  &  ChurchUl,  of  Provi- 
dence, for  petitioners.  Willis  B.  Richardson 
and  Arthur  E.  Munro,  both  of  Providence, 
for  respondents. 

SWEETLAND,  J.  This  is  a  i)etitlon  In 
equity  in  the  nature  of  qno  warramto,  brought 
under  the  provisions  of  chapter  328,  Gen. 
Laws  1909.  It  brings  in  question  the  title 
to  the  offices  of  first,  third,  and  fourth  mem- 
ber of  tbe  town  council  and  of  the  assessor 
of  taxes  for  three  years  In  the  town  of 
Scituate. 

At  tbe  annual  election  for  town  officers  in 
said  town,  held  on  May  15,  1912,  the  peti- 
tioners were  the  regular  Republican  candi- 
dates for  said  offices  as  follows:  Charles 
K.  Clarke,  Frank  F.  Brown,  and  Joseph  B. 
Round  were  candidates  for  the  offices  of 
first,  third,  and  fourth  member  of  the  town 
council,  respectively,  and  Benjamin  Wilbur 
was  a  candidate  for  the  office  of  assessor  of 
taxes  for  three  years.  At  said  election  the 
respondents  William  H.  Joslln,  Frank  H. 
Wilbur,  and  George  O.  Rathbun  were  the 
regular  Democratic  candidates  for  the  offices 
of  first,  third,  and  fourth  member  of  the 
town  council,  respectively,  and  Manuel  F. 
Williams  was  the  regular  Democratic  can- 
didate for  said  office  of  assessor  of  taxes  for 
tliree  years.  There  were  no  other  candi- 
dates for  either  of  said  offices.  At  tbe  offi- 
cial count  of  the  ballots  cast  at  said  election, 
made  by  the  town  councU,  tbe  respondent 
William  H.  Joslln  wias  declared  elected  to 
tbe  office  of  first  member  of  the  town  council 
by  a  majority  of  1  vote,  the  respondent 
Frank  H.  Wilbur  was  declared  elected  to 
the  office  of  third  member  of  the  town  coun- 
cil by  a  majority  of  14  votes,  the  respondent 
George  O.  Rathbun  was  declared  elected  to 
the  office  of  fourth  member  of  the  town 
council  by  a  majority  of  26  votes,  and  the 
respondent  Manuel  F.  Williams  was  declar- 
ed elected  to  the  office  of  assessor  of  taxes 
for  three  ^rears  by  a  majority  of  15  votes. 

[1, 2]  The  petitioners  claim  that  the  town 
council,  in  making  its  official  count,  refused 
to  count  in  favor  of  tbe  petitioners  certain 
ballots  "in  each  instance  approximately  26 
ballots,"  which  were  legally  cast  at  said  elec- 
tion in  favor  of  the  petitioners.  It  appeared 
at  the  hearing  upon  this  petition  that  said 
town  council  did  refuse  to  count  certain  bal- 
lots cast  at  said  election  in  favor  of  the 
petitioners,  on  the  ground  that  the  elector 
casting  each  of  said  ballots  bad  placed  a 
mark  upon  his  ballot  by  which  it  might  be 
afterwards  identified  as  the  one  voted  by 
him.  The  said  town  council  did  not  mark 
as  "defective"  tbe  said  ballots  so  rejected 


by  them,  nor  did  fhey  separate  said  ballots 
from  the  others  cast  .at  said  election,  bnt 
placed  all  the  ballots  cast  in  each  voting  dis- 
trict in  the  town  In  separate  sealed  pack- 
ages. It  is  therefore  impossible  at  tbLs  time 
to  determine  with  exactness  tlie  number  of 
ballots  80  rejected,  or  to  identify  tbem.  s<> 
that  the  court  may  scrutinize  tlie  so-called 
distinguishing  marks,  wliich  said  town  coun- 
cil determined  that  the  voters  had  placed 
upon  these  ballots.  In  the  circumstances  of 
the  matter,  we  consider  the  action  of  the 
to\t4i  council  as  most  reprehensible  tn  thus 
mingling  the  ballots  which  were  counted 
with  those  rejected,  and  placing  this  obsta- 
cle in  the  way  of  a  review  of  their  action 
by  the  court.  The  petitioners  have  offered 
in  evidence  these  sealed  packages,  and  hare 
requested  the  court  to  open  the  packages 
and  recount  the  votes  cast  at  said  town  elec- 
tion. We  cannot  do  that  In  this  proceeding. 
By  the  allegations  of  their  petition  and  by 
their  testimony  l>efore  us  the  petitioners  con- 
test the  title  of  the  respondents  to  the  of- 
fices in  question  on  the  ground  that  certain 
ballots,  about  26  in  number,  cast  in  favor 
of  the  petitioners,  were  not  counted,  on  tbe 
ground  that  they  bore  what  were  called  dis- 
tinguishing marks.  Under  this  claim  we 
would  examine  the  ballots,  if  tliey  could  be 
identified  and  presented  to  us,  and  from  surb 
inspection  we  would  review  the  legality  of 
the  action  of  the  town  council  in  thus  re- 
jecting tbem.  But,  because  it  is  Imposf^l- 
ble  to  present  that  evidence  to  us,  we  cannot 
search  through  tbe  packages  and  select  a 
number,  "approximately  26,"  which  upon 
conjecture  we  conclude  are  the  ballots  re- 
jected, and  then  Inspect  the  marking  upon 
tbe  ballots  so  selected.  Keitber  can  we,  up- 
on tbe  allegations  in  this  petition,  assume 
tbe  functions  of  the  town  council  and  re- 
count the  whole  number  of  votes  cast  at  said 
election. 

[3]  We  have  permitted  the  parties  to  pre- 
sent the  testimony  of  witnesses  who  repre- 
sented the  petitioners  and  the  respondents 
before  the  town  council,  and  who  were  per- 
mitted to  examine  the  ballots  at  the  time 
they  were  rejected.  We  have  also  received 
tlie  testimony  of  members  of  the  town  coun- 
cil. These  witnesses  liave  testified  as  to  the 
number  of  ballots  cast  for  the  petitioners 
which  were  rejected,  and  they  have  testified 
as  to  the  nature  of  the  so-called  distingulsb- 
ing  marks.  It  was  testified  to  by  witnesses 
for  the  petitioners,  and  not  denied,  that  tbe 
number  of  ballots  rejected  were  7  in  voting 
district  No.  1  and  10  In  voting  district  No. 
2;  that  of  this  number  all  but  2  or  S  were 
ballots  cast  for  the  petitioners.  We  there- 
fore find  that  23  or  24  votes  cast  for  the 
petitioners  were  not  counted. 

[4]  From  the  testimony  presented  on  both 
sides  it  appears  that  nearly  all  the  26  rote^ 
rejected  were  so  rejected  because  of  certaiu 
so-called  dlstinguiBhing  marks,  described  a» 
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"hooks"  by  tlie  wjtnesses.  And  a  few  were 
rejected  because  the  TOters  had  used  T- 
shaped  marks,  instead  of  crosses,  as  voHng 
marks.  There  was  testimony  given  by  wlt- 
necees  for  the  respondents  of  other  so-called 
4istlngnlshing  marks,  or  of  Instances  of  fail- 
ure on  the  part  of  the  voter  to  use  the  vot- 
ing mark  prescribed  by  statute.  Some  of 
the  witnesses  for  the  respondents,  while  up- 
on the  witness  stand,  reproduced  upon -paper 
these  dlstlnguiahing  marks  as  th^y  remem- 
bered tbMB  to  be.  As  to  some  of  these 
marks,  the  action  of  the  town  council  in  not 
counting  the  ballots  appeared  proper;  but 
It  was  clear  from  the  testimony  'that  more 
than  16  of  the  ballots  cast  for  the  petitlon- 
-ers  were  rejected  because  of  the  so-called 
"hooks"  and  Y-shaped  voting  marks.  From 
the  testimony  of  the  witnesses  and  the  draw- 
ings which  some  of  them  made,  we  are  of 
the  opinion  that  the  so-called  "hook"  was 
not  a  mark  placed  upon  his  ballot  by  the 
voter  by  which  It  might  afterwards  be  Iden- 
tified as  the  one  voted  by  Urn.  This  so- 
called  "book"  consists  of  a  slight  curve 
at  the  top  of  one  of  the  lines  forming  the 
cross.  It  is  such  a  curve  as  might  natural- 
ly and  unintentionally  be  made  by  a  voter, 
by  a  slight  turning  of  the  pencil,  in  making 
the  lines  of  the  cross,  probably  In  most  in- 
stances in  making  the  first  line  drawn.  We 
are  of  the  opinion  that  the  so-called  V-shap- 
«d  mark  made  by  some  of  the  voters  in 
marking  their  ballots  was  a  compliance  with 
the  requirements  of  the  statute  as  to  the 
form  of  voting  mark.  The  statute  provides 
that  one  line  crossing  another  at  any  angle 
shall  be  deemed  a  valid  voting  mark. 

By  the  testimony  of  witnesses  for  the  pe- 
titioners and  from  the  drawing  of  these 
marks  upon  paper  by  the  respondents*  witness 
Mr.  Angell,  president  of  the  town  council, 
It  appeared  that  this  mark  was  made  by  one 
line  crossing  another,  but  not  extending  to 
the  same  length  as  the  other,  thus  produc- 
ing a  mark  which  to  a  certain  extent  re- 
sembled the  letter  X.  From  the  testimony 
and  the  drawings  made  by  other  witnesses 
for  the  respondents  the  lines  did  not  cross, 
but  from  a  consideration  of  all  the  testimony 
^ve  find  that  in  these  marks  there  was  a 
crossing  of  the  lines.  As  we  are  not  en- 
abled to  examine  the  marks  themselves,  even 
upon  less  convincing  testimony  than  that 
presented  to  us  in  favor  of  counting  these 
ballots,  we  should  refuse  to  defeat  the  in- 
tention of  the  voter  upon  this  ground. 

We  therefore  find  that  more  than  16  and 
less  than  25  of  the  ballots  which  were  cast 
for  the  petitioners  at  said  dection  were  Il- 
legally rejected  by  the  town  council  and 
not  counted  for  the  petitioners.  In  this  state 
of  the  facts,  the  claim  of  the  complainant 
Round  as  to  the  office  of  fourth  member  of 
the  town  council  la  not  supported.  So  far 
as  the  petition  relates  to  the  office  of  fourth 


member  of  the  town  coHndl,  we  find  that 
the  respondent  George  O.  Bathbun  was  elect- 
ed to  that  office  and  is  entitled  thereto.  As 
to  that  office  the  petition  is  denied  and  dis- 
missed. As  to  the  petitioners  Clarke,  Brown, 
and  Wilbur,  we  find  that  they  were  elected 
to  the  offices  of  first  member  of  the  town 
council,  third  member  of  the  town  council, 
and  assessor  of  taxes  for  three  years,  re- 
spectively, and  that  each  la  entitled  to  said 
office,  respectively. 

A  decree  may  be  entered  on  July  6th  at 
10  o'clock  a.  m.  In  accordance  with  this 
opinion. 


CARROLL  et  aL  v.  RYDEB  et  nz. 

(Supreme   Court   of   Rhode   Island.     July   1, 
1912.) 

1.  Rkfobmation  or  Instbuhents   (t  19*)— 
Right  to  Bkliet. 

Where  from  the  circumBtancea  and  pur- 
pose of  the  purchase,  the  price  paid,  and  the 
subsequent  undisputed  occupancy  of  the  gran- 
tees, that  by  mutual  mistake  of  the  parties  the 
deed  described  the  wrong  property,  the  gran- 
tees were  entitled  to  have  it  reformed,  so  as  to 
convey  the  property  of  which  the  grantees  took 
possession. 

[Ed.  Note.— For  other  cases,  see  Beformation 
of  Instmmenta,  Cent  Dig.  $|  74-78;  Dec  Dig. 
i  19.»] 

2.  Betobmation  or  Inbtbuiosnts   (g  32*)— 

LiACHBB.       ' 

Where  a  deed  by  mutual  mistake  described 
the  wrong  property,  and  the  grantees  went  into 
possession  of  the  property  intended  to  be  con- 
veyed, and  occupied  it  for  four  years,  and  until 
after  it  was  attached  for  a  debt  of  the  gran- 
tors, withont  the  grantees  having  received  any 
suggestion  or  knowledee  that  it  waa  not  the 
property  covered  by  their  deed,  the  grantees 
were  not  guilty  of  laches,  precluding  a  refor- 
mation of  the  deed,  over  the  objection  of  the 
attaching  creditors. 

[Ed.  Note. — For  other  cases,  see  Beformation 
of  Instruments,  Cent.  Dig.  {|  119-121;  Dec. 
Dig.  {  82.*] 

8,  Attachment  (i  178*)- AiTACHiNa  Cbed- 

ITOBS— BlOHTB. 

Bights  of  attaching  creditors  must  be  de- 
termined by  the  state  of  the  title  at  the  time 
of  the  attachment,  and,  in  the  absence  of  fraud 
and  statutory  regulation,  they  only  obtain  the 
rights  which  the  debtor  then  had  in  the  prop- 
erty; such  creditors  not  being  in  position  of 
bona  fide  purchasers. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  {$  628-534;   Dec.  Dig.  §  178.*] 

Appeal  from  Superior  Court,  Kent  County ; 
Christopher  M.  Lee^  Judge. 

Bill  by  Hugh  V.  Carroll  and  another 
against  Thomas  Byder  and  wife.  From  a 
decree  dismissing  the  bill,  complainants  ap- 
peal.   Beversed  and  remanded. 

Hugh  J.  Carroll,  of  Pawtucket,  and  Lester 
T.  Murphy,  of  Providence,  for  app^lants. 
Qainn  &  Keman,  of  Providence,  for  respond- 
ents Byder.  Edward  C.  Stlness,  of  Provi- 
dence, for  respondent  Watts. 


•For  other  cases  sm  sun*  toplo  and  lectlon  NVMBBR  la  Dm.  Dig.  *  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 


Digitized  by  CjOOQIC 


846 


83  ATLANTIC  REPORTER 


(H.I. 


VINCENT,  J.  This  Is  a  bill  in  equity, 
brought  by  Hugh  V.  Carroll  and  Thomas  M. 
Carroll,  doing  business  aa  Carroll  Brothers, 
against  Thomas  Ryder  and  Elizabeth  Ryder, 
his  wife,  and  prays  for  the  reformation  of 
a  certain  deed  given  by  the  respondent  Thom- 
as Ryder  to  the  complainants,  dated  Decem- 
ber 14,  1906,  and  covering  two  lots  of  land, 
In  the  town  of  Warwick,  on  wliat  is  known 
as  the  "William  C.  Nichols  Plat"  ■  This 
cause  was  heard  In  the  superior  court  upon 
bill,  answer,  and  proofs.  A  decree  was  en- 
tered dismissing  the  bill,  and  the  cause  is 
now  before  us  upon  complainants'  appeal 
from  that  decree. 

On  December  14,  1906,  Thomas  Ryder,  one 
of  the  respondents,  by  a  deed  of  warranty, 
conveyed  to  the  complainants  lots  16  and  16 
on  the  said  Nichols  plat.  Some  months  later 
It  was  discovered  that  the  title  to  lots  15 
and  16  was  In  Elizabeth  Ryder,  the  wife  of 
Thomas,  before  mentioned,  wberenpon  Thom- 
as and  Elizabeth,  on  April  12,  1907,  made  a 
deed  of  said  lots  15  and  16  to  the  Carrolls, 
which  was  designed  to  perfect  the  title  of 
the  Carrolls;  such  intention  being  expressed 
in  the  last-named  deed.  The  complainants' 
bill  sets  forth  that  through  a  mutual  mistake 
of  the  parties  the  land  intended  to  be  con- 
veyed by  the  deed  of  December  14,  1906, 
from  Thomas  Ryder  to  them,  was  erroneous- 
ly described  therein  as  lots  15  and  16,  on  the 
Nichols  plat,  whereas  it  should  have  been 
described  as  lots  13  and  14  on  said  plat. 
Upon  lots  13  and  14  there  was  a  building, 
while  lots  15  and  16  were  without  any  im- 
provements whatsoever. 

[1]  From  an  examination  of  the  record  it 
is  at  once  apparent  that  it  was  the  original 
intention  of  both  of  the  parties  to  the  deed 
of  December  14,  1906,  that  the  one  was  to 
sell  and  the  others  to  purchase,  the  two  par- 
ticular lots  with  which  the  building  was  as- 
sociated, viz.,  lots  13  and  14.  This  intention 
seems  to  us  to  be  clearly  evidenced  both  from 
the  testimony  and  the  drcnmstances  sur- 
rounding the  transaction.  The  testimony 
shows  that  the  complainants  were  induced  to 
make  the  purchase  because  they  could  use 
the  building  as  a  storehouse;  that  they  oc- 
cupied the  premises,  including  both  the  build- 
ing and  the  lots  13  and  14,  from  1906,  with- 
out any  objection  on  the  part  of  the  respond- 
ents or  any  demand  from  them  for  rent ;  that 
the  receipts  given  for  the  purchase  money 
stated  that  such  money  was  received  for  land 
and  building;  that  since  1906  Mr.  Ryder, 
one  of  the  respondents,  has  himself  used  and 
occupied  lots  15  and  16,  Mr.  Ryder  also  stat- 
ing at  different  times  tliat  be  had  sold  to 
the  Carrolls  the  bam  and  two  lots;  and 
that  It  was  Intended  that  the  Carrolls  (diould 
get  lots  18  and  14.  Besides,  the  price  paid 
f<»r  the  property  would  be  consistent  with 
the  purchase  of  lots  13  and  14,  with  the 
building  thereon,  but  would  be  grossly  in  ex- 
cess of  the  value  of  the  unimproved  lots  15 


and  16.  Upon  the  Nichols  plat  a  street  is 
indicated,  running  easterly  and  westerly,  be- 
twttn  the  four  lots  mentioned;  that  is  lo 
say,  lots  14  and  16  adjoin  each  other  on  (fat- 
north  side,  and  lots  13  and  15  adjoin  ea<-b 
other  on  the  south  side,  the  two  lots  on  on«- 
side  being  exactly  opposite  the  two  lots  up- 
on the  other  side.  This  tract  of  land,  so  in- 
dicated as  a  street,  does  not  ai^)ear  to  b&v^ 
been  dedicated,  devoted  to,  or  used  for  liigb- 
way  purposes;  nor  does  it  appear  that  any 
one  has  acquired  any  rights  therein  by  way 
of  easement  or  otherwise.  It  has  always 
been  regarded  and  treated  as  a  part  of  the 
adjacent  Iot&  In  the  deed  of  lots  15  and  Itf 
from  the  respondent  Thomas  Ryder  to  tb« 
complainants,  as  well  as  tn  the  latvr  deed 
from  both  respondents  to  the  complainants, 
which  last-named  deed  was  designed  to  cor- 
rect the  errors  of  the  first  deed,  the  inter- 
vening land  was  particularly  described  as  a 
IMirt  of  the  tract  conveyed. 

Some  question  has  been  raised  as  to  tb« 
location  of  the  building  with  reference  to  the 
westerly  line  of  lot  No.  13.  The  respoudonts 
contend  that  the  building  in  question  stands, 
partly  on  the  platted  highway,  partly  on  lot 
13,  and  partly  on  lot  15,  and  that  no  part  of 
said  building  rests  upon  lot  14.  In  view 
of  other  facts  in  the  case,  we  do  not  consider 
this  contention  one  of  importance.  The  fooii- 
datlon  of  the  building  upon  the  westerly  side 
consists  of  a  wall  of  very  unusual  width  and 
of  a  width  much  greater  than  is  required  for 
the  support  of  the  structure.  The  removal  of 
the  unnecessary  portion  of  the  wall  would 
bring  the  building  as  a  whole  within  the 
westerly  line  of  lot  No.  13,  and  also  within  a 
line  drawn  in  continuation  of  that  line  to 
meet  the  westerly  line  of  lot  No.  14. 

We  think,  therefore,  that  the  complainants 
are  entitled  to  have  their  deed  from  Thomas 
Ryder  of  December  14, 1906,  so  reformed  that 
it  will  carry  out  the  original  intention  of  the 
parties  to  the  transaction,  which  was  to  con- 
vey to  the  complainants  lots  13  and  14  upon 
said  William  C.  Nichols  plat,  with  the  im- 
provements  thereon,  including  also  the  land 
lying  between  said  lots  Nos.  13  and  14,  as 
shown  on  said  Nichols  plat,  and  that  upon 
the  reformation  of  said  deed  as  aforesaid  the 
said  complainants  should  reconvey  to  the 
respondent  Elizabeth  Ryder  lots  15  and  16 
on  said  plat. 

[2]  After  the  delivery,  to  the  complainants 
of  the  deed  of  December  14,  1906,  and  prior 
to  the  filing  of  their  bill,  to  wit,  on  January 
29,  1910,  one  James  Watts,  of  TJtlca,  In  the 
state  of  New  York,  attached  lots  IS  and  14 
In  a  suit  against  the  respondent  Thomas  Ry- 
der. On  the  27th  of  June,  1910,  Watts  was 
made  a  party  respondent  to. said  bill,  upon 
his  own  motion.  On  February  1,  1911.  be 
obtained  Judgment  against  Ryder  for  fSSb 
and  costs  in  the  superior  court  for  the  cono 
ty  of  Kent  He  now  contends  that  the  re- 
lief  prayed   for   in   the  complainants'    bill 
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should  not  be  granted  to  his  pr^ndlce,  be 
having  attached  the  lots  13  and  14  without 
notice  of  complainants'  equity ;  that,  the  com- 
plainants having  been  guilty  of  laches  In 
neglecting  to  assert  their  rights  for  a  period 
of  four  years,  they  are  not,  therefor,  equita- 
bly entitled  to  defeat  his  Hen  upon  the  at- 
tached property.  An  essential  element  of 
laches  Is  knowledge.  We  cannot  neglect  that 
of  which  we  have  no  knowledge  or  informa- 
tion. Under  some  circumstances  the  failure 
or  omission  to  obtain  knowledge,  after  such 
notice  as  might  reasonably  provoke  inquiry, 
may,  in  itself,  amount  to  laches. 

The  complainants  negotiated  with  the  re- 
spondent Thomas  Ryder  for  tbeT  purchase  of 
the  storehouse  building  and  a  certain  tract 
of  land  npon  which  such  building  was  lo- 
cated. '  Later  they  received  a  deed  of  lots  16 
and  16  on  the  William  C.  Nichols  plat,  which 
they  assumed,  in  the  absence  of  any  knowl- 
edge as  to  numbers,  comprehended  the  land 
and  building  which  had  been  the  subject  of 
the  prior  negotiations.  They  accordingly 
took  possession  of  such  building  and  land, 
and  occnpled  It  for  a  period  of  some  four 
years,  without  the  slightest  Intimation  or 
suggestion  from  anybody  that  it  was  not  the 
property  covered  by  their  deed.  Subsequent- 
ly the  complainants  learned  that  the  lots, 
whicli  they  had  purchased  and  were  occupy- 
ing, should  have  been  designated  as  13  and 
14,  Instead  of  16  and  16,  and  within  a  rea- 
sonable time  after  obtaining  such  informa- 
tion they  filed  their  bill  for  the  reformation 
of  the  deed. 

Applying  the  general  mie,  hereinbefore 
stated,  to  the  above  facts,  we  cannot  find 
that  tte  complainants  have  been  guilty  of 
such  neglect  as  would  preclude  their  relief 
in  equity. 

[3]  The  rights  of  attaching  creditors  must 
be  determined  by  the  state  of  the  title  at 
the  time  the  attachment  was  made,  and  in 
the  absence  of  fraud  and  statutory  regula- 
tions they  only  obtain  the  rights  which  the 
debtor  had  in  the  property  at  the  time,  for 
the  creditor  Is  not  In  the  position  of  a  bona 
fide  purchaser.  The  reason  for  this  mle  Is 
that.  If  the  attachment  should  fail  of  its  pur- 
pose, the  plaintifT  would  lose  nothing,  and, 
having  parted  with  no  value,  would  be  In  no 
worse  position  than  he  was  before.  See  4 
Cyc.  632,  633,  and  cases  cited.  It  is  true 
tbat,  by  the  record,  lots  13  and  14  stood  in 
tbe  name  of  Tliomas  Ryder  at  the  time  of 
the  attachment;  but  it  is  also  tme  that 
they  did  so  stand  through  a  mutual  mistake, 
which  entitled  complainants  to  a  reformation 
of  their  deed,  and  to  this  reformation  they 
were  clearly  entitled  at  any  time,  after  De- 
cember 14,  1906,  when  they  should  discover 
their  difficulty  and  make  application  for  its 
remedy.  If  we  should  consider  the  attach- 
ment of  Watts  as  a  lien  upon  lots  13  and  14, 
which  must  be  discharged  before  relief  could 


be  afforded  to  the  complainants.  It  would.  In 
efFect,  give  them  a  .relief  coupled  with  a 
penalty,  which,  under  the  circumstances  of 
the  case,  would  not  be  Justifiable. 

The  decree  of  the  superior  court,  dismiss- 
ing the  bill,  is  reversed,  and  the  cause  is 
remanded  to  that  court  for  further  proceed- 
ings in  accordance  with  this  opinion. 


TRAINOR  V.  LEE,  City  Treasnrer. 

(Supreme  Court  of  Rhode  Island.    June  29, 
1912.) 

1.  Apfxai.  and  Errob  ({  254*)— Mons  of 
Review — Dbmubrer  to  Plea. 

Where  a  demurrer  is  sustained  to  a  plea, 
and  defendant  desires  to  have  the  ruling  re- 
viewed, the  proper  practice  is  to  take  an  excep- 
tion to  the  ruling  on  the  demurrer,  and  not  to 
attempt  to  prove  the  subject  of  the  plea  under 
the  general  issue,  and  present  the  matter  by 
exceptions  to  tbe  exclusion  of  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  I486,  1487;  Dec.  Dig.  I 
254.»] 

2.  Towns  (|  29*)— Debt  Lntrr— Town  Of- 
ficers— Fees  —  "Incurring  of  Indebted- 
ness"—"Ordinary  Current  Expense." 

Gen.  Laws  1909,  c.  135,  {  12,  requires  the 
town  sergeant  of  each  town  annually  in  April 
to  make  a  list  of  tbe  keepers  of  dogs  in  tbe 
town,  and  return  such  list  to  the  town  clerk  on 
or  before  May  Ist,  for  which  service  he  shall 
receive  from  the  town  treasury  20  cents  for 
each  dog  listed,  and  section  13  provides  for 
the  killing  of  nonlicensed  dogs  and  for  the  pay- 
ment of  a  fee  of  $2  out  of  tbe  town  treasury 
for  each  dog  killed  and  buried.  Beld,  that  a 
city's  liability  for  the  salary  of  chief  of  police 
and  town  sergeant,  and  for  tbe  fees  of  the 
sergeant  as  dog  lister,  Under  such  provision, 
constituted  an  "ordinary  current  expense"  of 
the  town,  which,  if,  with  other  like  expenses, 
it  was  within  the  town's  limit  of  current  reve- 
nues and  such  special  taxes  as  it  might  legally 
and  in  good  faith  levy  therefor,  was  not  the 
"incurring  of  indebtedness"  in  excess  of  the 
limit  fixed  by  Acts  1805,  c.  1428;  and  hence 
the  fact  that  the  town's  debt  limit  was  exceed- 
ed was  no  defense  to  an  action  to  enforce  lia- 
bility for  such  services. 

[Ed.  Note. — For  other  cases,  see  Towns, 
Cent.  Dig.  {  62;   Dec.  Dig.  |  29.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  6,  p.  6043.] 

3.  Evidence  (§  168*)— Best  and  Secondabt 
Evidence— Town  Rkcobd& 

Where,  in  an  action  for  tbe  services  of  s 
town  sergeant,  chief  of  police,  and  dog  officer, 
it  was  claimed  that  no  appropriation  had  been 
made  l^  a  proper  authority  therefor,  the  rec- 
ords of  the  town  were  the  best  evidence  of 
such  fact,  which  could  not  be  proved  by  paroL 
[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  11  472-473,  474%,  604,  606-<J26; 
Dec  Dig.  f  168.*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristtd  Counties;  Ctiarles  F. 
Steams,  Judge. 

Action  by  Patrick  Trainor  against  Wil- 
liam M.  Lee,  City  Treasurer.  Judgment  for 
plaintier,  and  defepdant  brings  exceptions. 
Overruled. 


•For  othw  cams  ms  urn*  topic  and  lectlon  NUMBER'  in  Dec.  Dig.  A  Am.  DIx.  Ke7  Ho.  Ssriei  #  Bsp'r  IndWMS 
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Benjamin  W.  Grim,  of  Providence,  for 
plaintiff.  John  P.  Brennan,  City  Sol.,  of 
Cranston,  for  defendant 

PARKHURST,  J.  This  la  an  action  on 
the  case  to  recover  the  sum  of  $443.21  for 
services  rendered  by  the  plaintiff  as  chief 
of  police,  town  sergeant,  and  dog  oflBcer  of 
the  town  of  Cranston  and  the  city  of  Cran- 
ston. The  suit  was  commenced  in  the  dis- 
trict court  of  the  Eighth  Judicial  district, 
and  on  the  entry  day  of  the  writ  a  Jury 
trial  was  claimed  by  the  plaintiff,  and  the 
case  certified  to  the  superior  court.  The  case 
was  tried  before  a  Justice  of  the  superior 
court  and  a  Jury  on  the  2d  day  of  November, 
A.  D.  1911,  and  a  verdict  returned  for  the 
plaintiff  for  the  full  amount  of  Ills  claim, 
with  interest  and  costs,  amounting  to  $484.- 
74,  by  direction  of  the  court 

The  defendant  now  comes  before  this 
court  upon  bill  of  exceptions;  the  excep- 
tions being  to  the  direction  of  the  verdict 
for  the  plaintiff,  and  also  to  the  exclusion  by 
the  court  of  testimony  offered  by  the  de- 
fendant to  show  that  at  the  time  when  the 
services  were  rendered  by  the  plaintiff  the 
town  of  Cranston  was  Indebted  in  excess  of 
the  statutory  limit  of  4  per  cent  of  the  tax- 
able property  of  the  town,  and  to  the  fur- 
ther exclusion  of  testimony  of  counsel  for 
the  defendant  who  offered  himself  as  a  wit- 
ness for  the  defendant  that  no  appropria- 
tion of  money  was  made  from  which  the 
claims  of  the  plaintiff  could  properly  be 
paid.  The  proof  showed  that  the  plaintiff 
was  the  duly  elected  and  qualified  chief  of 
police,  town  sergeant  and  dog  officer  of  the 
town  and  city  of  Cranston,  town  sergeant 
from  April  1  to  April  19,  1909,  chief  of  po- 
lice from  April  18  to  June  3,  1910,  and  dog 
of&cet  in  April,  1910,  and  that  the  services 
for  which  compensation  was  claimed  were 
actually  rendered  by  him  between  those 
dates,  and  that  the  claims  had  been  duly 
presented  to  the  town  council  of  the  town 
of  Cranston  in  part  and  to  the  city  council 
of  the  city  of  Cranston  as  to  the  whole,  and 
that  no  part  thereof  had  been  paid,  and 
there  was  no  dispute  as  to  amounts  claimed, 
as  being  correct. 

The  defendant  pleaded  the  general  Issue, 
and  two  special  pleas:  (1)  Setting  up  that 
the  town  of  Cranston  was  Indebted  in  ex- 
cess of  its  debt  limit,  fixed  by  statute  (chap- 
ter 1428,  Acts  1895)  at  4  per  cent  of  the  tax- 
able property  of  the  town;  (2)  setting  up 
that,  at  the  time  when  the  claims  of  the 
plaintiff  for  services  are  alleged  to  have 
been  Incurred  and  to  have  accrued,  there 
was  no  authority  to  incur  the  same  by  vir- 
tue of  any  vote,  resolution,  etc.,  or  by  vir- 
tue of  any  authority  on  the  part  of  any  of- 
ficer or  agent  of  the  town.  The  principal 
contention  of  the  defendant  was  made  under 
Its  first  special  plea,  that  inasmuch  as  the 
town  of  Cranston  was,  at  the  time  when  the 
services  were  rendered,  indebted  la  excess 


of  its  4  per  cent,  debt  limit  U  could  not 
lawfully  incur  such  obligations  to  the  plain- 
tiff as  he  dalms,  because  that  would  be  tn 
incur  a  debt  in  excess  of  the  statutory  limii. 

To  that  plea  the  plaintiff  duly  filed  its 
demurrer,  on  the  following  grounds:  "First, 
that  It  does  not  appear  in  and  by  said  plea 
that  there  was  no  money  in  the  treasury  of 
the  town  of  Cranston,  at  the  time  said  in- 
debtedness was  Incurred,  which  had  been 
specially  set  apart  for  the  payment  of  claiui" 
like  the  one  in  suit;  second,  that  It  dot^ 
not  appear  In  and  by  said  plea  that  the  said 
town  at  that  time  had  no  money  in  its  treas- 
ury to  meet  this  indebtedness;  third,  that 
it  does  not  apipear  in  and  by  said  plea  that 
the  said  town  at  that  time  would  be  unable 
to  meet  this  indebteflness  from  Its  current 
revenues." 

,  [1]  This  demurrer  was  sustained  by  th« 
presiding  Justice  of  the  superior  court  and 
to  this  ruling  the  defendant  took  no  excep- 
tion. Accordingly  when  the  defendant  at 
the  trial  of  the  case  before  the  Jury,  offered 
evidence  tending  to  show  that  the  town  had 
exceeded  its  debt  limit  the  trial  Judge  ruled 
in  accordance  with  the  said  decision  of  the 
presiding  Justice  on  the  demurrer,  and  ex- 
cluded the  evidence  offered  as  immaterial. 
We  think  that  if  the  defendant  desired  to 
bring  this  question  before  this  court  it 
would  liave  been  the  proper  course  of  pro- 
cedure to  have  reserved  exception  to  tht? 
ruling  on  the  demurrer,  and  to  liave  brought 
such  exception  before  us  in  its  regular 
course.  But  the  defendant  not  followlns 
such  procedure,  saw  fit  to  attempt  to  offer 
such  evidence  luder  the  general  Issue,  and 
now  insists  that  such  evidence,  showing  that 
the  plaintUTs  claims  are  wholly  void,  was 
properly  admissible  under  the  general  issue. 
in  accordance  with  the  liberal  rules  govern- 
ing pleading  in  this  state.  Without  decid- 
ing tills  question,  however,  on  technical 
grounds,  we  think  that  in  view  of  the  im- 
portance to  the  towns  of  this  state  of  the 
question  as  to  the  admissibility  and  effect 
of  such  testimony,  and  in  view  of  the  novel- 
ty of  the  question  in  this  state,  we  are  Jus- 
tified in  treating  the  question  as  fairly  be- 
fore us  on  the  specific  exception,  and  we  pro- 
ceed, therefore,  to  its  consideration. 

[2]  It  is  to  be  observed  at  the  outset  that, 
as  to  the  services  of  the  plaintiff,  here  in 
suit  as  chief  of  police  and  town  sergeaut 
such  services  fall  naturally  and  inevltabiy 
■within  the  class  of  services  properly  and 
necessarily  Incidental  to  the  ordinary  dail.v 
affairs  of  a  municipal  corporation,  and  ttiat 
the  compensation  therefor  naturally  and  in- 
evitably falls  within  the  current  expenses 
of  such  a  corporation.  As  to  the  serviCR- 
rendered  as  dog  officer,  it  la  to  b«  observed 
that  chapter  135,  Gen.  Laws  1909,  "Of  Dogs," 
by  section  12  provides  as  follows:  "TTlie 
town  sergeant  of  each  town,  or  such  special 
constables  as  the  town  council  of  such  town 
may  appoint,  annually  in  the  month  of  April 
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shall  ascertain  and  make  a  list  of  the  own- 
ers or  keepers  of  dogs  In  such  town  and  re- 
turn such  list  to  the  town  clerk  on  or  be- 
fore the  last  day  of  May,  and  shall  receive 
from  the  town  treasury  the  sum  of  twenty 
cents  for  each  dog  so  listed;"  while  by  sec- 
tion 13  proTlslon  is  made  for  killing  dogs 
not  licensed  and  a  fee  of  $2  for  each  dog' 
killed  and  buried  is  to  be  paid  out  of  the 
town  treasury.  So  tltat  by  the  express  pro- 
visions quoted  It  is  made  one  of  the  annual 
duties  of  the  town  to  make  such  a  list  of 
owners  of  dogs,  and  the  fees  therefor  and 
for  killing  and  burying  are  expressly  fixed 
by  law,  and  payment  therefor  is  expressly 
provided  to  be  made  out  of  the  town  treas- 
ury. Such  service  is,  therefore,  to  be  deem- 
ed to  be  properly  and  necessarily  Incidental 
to  the  management  of  the  affairs  of  the 
town  as  a  proper  police  regulation,  and  the 
compensation  therefor  fixed  by  law  must  be 
deemed  to  be  one  of  the  current  expenses  of 
the  town. 

The  question  here  involved  has  never  been 
squarely  brought  before  this  court;  but  it 
was,  among  other  questions.  Incidentally  con- 
sidered in  the  case  of  McAleer  y.  Angell,  19 
R.  I.  688,  36  AtL  588,  where,  upon  a  suit  in 
assumpsit  to  recover  for  stone  furnished  the 
town  of  North  Providence  by  the  plaintiff, 
the  defendant  filed  a  special  plea  in  bar,  set- 
ting up  that  "at  the  time'  of  contracting  said 
debt  the  said  town  had  incurred  debts  to  the 
limit  allowed  by  law,  and  also  that  there 
was  no  money  in  the  hands  of  the  defend- 
ant town  treasurer  at  that  time,  nor  has 
there  been  any  money  in  his  band  at  any 
time  since  then,  with  which  said  debt  could 
have  been  paid.  To  this  plea  the  plaintiff 
demurs  on  the  grounds:  (1)  That  it  is  bad 
for  duplicity;  (2)  that  the  fact  that  the  town 
bad  reached  its  debt  limit  is  not  a  good  de- 
fense, because  the  duty  of  the  town  to  keep 
its  highways  in  repair  is  a  statutory  one, 
and  Is  not  suspended  by  reason  of  the  fact 
that  the  town  had  reached  its  debt  limit; 
(3)  because,  as  the  town  council  of  said  town, 
on  October  22,  1894,  allowed  the  plaintiff's 
claim  and  ordered  it  paid,  the  town  is  estop- 
ped from  denying  the  validity  thereof.  We 
do  not  think  the  plea  is  bad  for  duplicity. 
A  double  plea  is  one  which  consists  of  sever- 
al distinct  and  independent  matters  alleged 
to  the  same  point  and  requiring  different 
answers.  Gould's  Pleading,  p.  420.  But  this 
rule  is  not  violated  by  introducing  several 
matters  into  a  plea,  if  they  be  constituent 
parts  of  the  same  entire  defense.  1  Chit.  p. 
512;  Handy  v.  Waldron,  18  R.  I.  567  [29 
AtL  143,  49  Am.'  St.  Rep.  794].  Without  the 
allegation  objected  to  in  the  ple^  before  us, 
it  would  not  state  a  full  defense  to  the  ac- 
tion, and  hence  would  be  demurrable  bie- 
cause,  notwithstanding  the  fact  that  the  town 
bad  rea<^ed  its  debt  limit  when  this  bill  was 
contracted,  yet  there  might  have  been  money 
In  the  treasury  at  tBat  time  which  bad  been 
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specially  set  apart  for  the  payment  of  claims 
like  the  one  in  suit;  and  if  the  town  had  the 
means  in  its  treasury  to  meet  this  indebted- 
ness, or  would  have  it  in  anticipation  of  its 
current  revenue,  the  contracting  of  the  lia- 
bility, even  though  the  town  then  was  up  to 
its  debt  I%nit,  would  not  be  a  violation  of  the 
statute.  Dill.  Mun.  Ck>r.  (4th  Ed.)  |  136: 
Dively  V.  Cedar  Falls,  27  Iowa,  227.  232; 
Barnard  v.  Knox  County,  105  Mo.  382,  391 
[16  S.  W.  917,  13  L.  B.  A.  244]." 

It  is  to  be  noted  that  the  plea  which  was 
held  good  in  McAleer  v.  Angell,  supra,  goes 
far  beyond  the  plea  in  the  -case  at  bar,  in 
that  it  sets  up  not  only  the  excess  of  the 
debt  limit,  but  also  that  there  was  not,  and 
never  had. been,  money  in  the  hands  of  the 
defendant  to  pay  the  claim.  The  principle 
above  incidentally  alluded  to  and  approved 
in  the  case  cited  has  frequently  been  follow- 
ed, in  other  states.  In  the  case  of  Grant  v. 
City  of  Davenport,  36  Iowa,  396,  an  ordi- 
nance permitted  the  Xormation  of  a  water 
company  by  certain  persons,  and  granted  to 
the  company  a  privilege  to  supply  water  to 
the  city  for  a  term  of  years,  and  provided 
for  payment  of  certain  annual  sums  for  fire 
hydrants  and  other  service  for  a  series  of 
years.  Upon  a  suit  in  equity  brought  by  cit- 
izens and  taxpayers  to  restrain  the  defend- 
ant from  carrying  the  ordinance  into  effect, 
because  the  city  would  thereby  exceed  its 
legal  debt  limit,  the  court,  after  setting 
forth  constitutional  provisions  limiting  the 
powers  of  the  defendant  to  incur  debts,  and 
the  necessity  and  propriety  of  providing  for 
a  water  supply  for  domestic  purposes  and  fire 
protection,  proceeds  to  the  discussion  of  the 
^ect  of  the  ordinance  and  the  powers  of  the 
defendant,  as  follows:  "But,  if  it  can  induce 
individuals  or  a  cori>oratlon  to  construct  and 
maintain  such  works  for  the  use  and  benefit 
of  the  municipality  and  its  inhabitants,  ^d 
can  pay  a  just  and  fair  rent,  as  agreed,  out 
of  its  current  revenues,  and  can  also,  out  of 
such  revenues,  pay  its  other  ordinary  ex- 
penses, we  can  see  no  sufficient  reason  for 
holding  that  an  agreement  to  pay  such  rent 
either  weekly,  monthly,  quarterly,  or  annu- 
ally creates  an  indebtedness  against  the  city. 
If  it  did  create  an  indebtedness,  then  an 
ordinance  providing  for  the  payment  of  the 
salaries  to  the  officers  of  the  city  would 
also  create  an  indebtedness,  and  would  be 
invalid,  where  the  maximum  of  indebted- 
ness has  already  been  reached.  And  such  con- 
struction would  also  render  invalid  every  con- 
tract for  the  delivery  of  lumber  to  repair  a 
bridge  or  a  sidewalk,  or  for  the  hauling  of 
gravel  to  repair  a  street,  or  for  the  employ- 
ment of  a  laborer  to  work  thereon.  And,  to 
carry  the  Illustrations  further,  it  is  very 
manifest  that  a  city,  already  Indebted  to  its 
maximum  limit,  could  not  nurchase  upon 
credit  real  property,  with  buildings  thereon 
suitable  for  Its  offices,  council  room,  etc.;  nor 
could  it,  having  the  real  estate,  make  valid 
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contracts  npon  Its  credit  for  the  erection  of 
aucb  buUdingB;  nor  employ  laborers  to  put 
up  such  buildings,  and  Issue  dally,  weekly, 
or  otherwise,  Its  warrants  for  such  labor, 
where  its  cost  Is  manifestly  above  the 
amount  it  can  pay  out  of  Its  ordinary  cur- 
rent revenue,  and  at  the  same  time  defray 
Its  other  necessary  and  current  expenses. 
But  it  may  rent  such  real  estate  and  build- 
ings for  a  like  use,  and  agree  to  pay,  at  fixed 
periods,  a  reasonable  rent,  not  exceeding, 
with  the  other  expenses,  its  ordinary  cur- 
resat  revenue;  and  such  a  contract  for  pay- 
ment of  rent  would  not  be  creating  an  in- 
debtedness, for  it  is  in  effect  a  cash  trans- 
action, where  the  payments  are  made  pari 
passu  with  the  accumulation  of  the  rent; 
and  the  length  of  time  the  contract  is  to  con- 
tinue, whether  it  be  for  30  days  or  30  years, 
does  not  alter  its  effect  Suppose  a  man 
having  a  family  to  support  and  is  without 
other  means  to  do  it,  except  bis  salary,  which 
is  adequate  for  that  purpose.  He  is  com- 
pelled to  rent  a  house  to  live  In,  and  by  a 
contract  for  a  term  of  years  be  can  reduce 
its  cost,  and  he  therefore  makes  a  lease  for 
10  years  at  $300  per  year,  or  $3,000  for  the 
term,  the  rent  being  payable  monthly,  quar- 
terly or  annually.  Has  that  man  created  an 
indebtedness  of  $3,0007  Does  any  fair  or 
legitimate  meaning  of  the  word  'Indebted- 
ness' or  'indebted,'  or  does  any  general  ac- 
ceptation of  its  meaning,  require  ns  to  affirm 
that  he  Is  Indebted?  We  think  not.  Or  If, 
instead  of  renting  a  house,  he  should  con- 
tract for  the  board  of  his 'family  for  a  like 
term,  at  $1,000  per  year,  does  he  thereby 
become  Indebted  in  the  sum  of  $10,0007  It 
seems  to  ns  not  From  these  illustrations, 
as  well  as  from  the  plain  and  practical 
meaning  of  the  language  of  the  constitution- 
al inhibition,  the  true  rule  and  Just  interpre- 
tation Is  evolved,  to  wit,  that  where  the 
contract  made  by  the  municipal  corporation 
pertains  to  its  ordinary  expenses,  and  is,  to- 
gether with  other  like  expenses,  within  the 
limit  of  its  current  revenues  and  such  spe- 
cial taxes  as  it  may  legally  and  In  good  faith 
Intend  to  levy  therefor,  such  contract  does 
not  constitute  'the  incurring  of  indebtedness' 
wittiln  the  meaning  of  the  constitutional 
provisions.  Dlvely  v.  Town  of  Cedar  Falls, 
27  Iowa,  227." 

The  principle  above  set  forth  was  cited 
with  approval  in  Appeal  of  the  City  of  Erie, 
91  Pa.  398,  403,  although  not  applied,  because 
the  facts  shown  of  record  did  not  warrant 
such  application.  Again  In  the  case  of  City 
of  Valparaiso  v.  Gardner,  97  Ind.  1,  49  Am. 
Rep.  416,  very  similar  in  scope  to  the  case 
of  Grant  v.  Davenport  supra,  where  tax- 
payers attempted  to  enjoin  the  city  from 
carrying  out  a  contract  for  municipal  water 
supply  at  an  annual  expense  of  $6,000  for  a 
period  of  20  years,  the  court  after  setting 
forth  the  facts  showing  the  resources  of  the 
cit7  and  its  annual  revenue  ■nfficient  to  pay 


all  its  current  annual  expenses,  including  tli« 
water  rent  of  $6,000  per  annum,   and   set- 
ting  forth  the  provisions  of  law  limitiu;  it> 
capacity  to   Incur   corporate  debt    and  n- 
vlewlng  a  number  of  cases,  proceeds  as  f>-: 
lows  (97  Ind.  12,  49  Am.  Rep.  416):  "We  havf 
assumed  that  the  supply  of  water  is  necc^- 
sai7  to  the  welfare  of  the  inhabitants  of  tb«f 
municipality,  and  that  it  constitutes  one  of 
the  items  of  current  expenditure  essential  to 
the  welfare  of  the  corporation,  and  this  as- 
sumption rests  upon  the  facts  pleaded  in  the 
answer.     This  distinguishes  the  case,   as  is 
well  shown  in  Grant  v.  City  of  Davenport 
supra,  from  the  cases  in  which  property  is 
purchased  or  subscriptions  made  to  the  cap- 
ital stock  of  railroad  or  other  corporations. 
It  is  the  items  of  expense  essential  to  the 
maintenance  of    corporate   existence,    sncb 
as  light   water,  Iat)or,  and  the  like,   tliat 
constitute  current  expenses  payable  out  of 
current  revenues.    The  authorities  agree  that 
current  revenues  may  be  applied  to   surta 
purposes,  even  though  the  effect  be  to  post- 
pone judgment  creditors.    Coy  v.  City  Coun- 
cil, 17  Iowa,  1  [85  Am.  Dec.  5391 :   Coffin  «. 
City  Council,  26  Iowa,  615;  Grant  ▼.  aty  of 
Davenport  supra.    When  the  current  reve- 
nues  are  sufficient  to   fully  pay    the  cur- 
rent expenses  necessarily  incurred  to  main- 
tain corporate  life,  there  cannot  be  said  to 
be  any  debt.    We  do  not  assert  that  a  debt 
may  be  created,  even  for  current  expenses, 
if  its  effect  will  be  to  extend  the  corporate 
Indebtedness  beyond  the  constitutional  limit: 
but  we  do  assert  that,   where  the  current 
revenues  are  sufflcient  to  defray  all  current 
expenses   without  increasing   the   Indebted- 
ness, there  is  then  no  corporate  debt  incur- 
red for   such   expenses.     To   illustrate  our 
meaning:    Suppose  a  laborer  is  employed  on 
the  1st  day  of  April  to  render  services  on 
the  1st  day  of  May,  that  on  the  day  of  the 
employment  there  is  no  money  in  the  treas- 
ury, but  on  the  Ist  day  of  May,  when  the 
services   are  rendered,  there  wlU  l>e  morv 
than   enough  yielded  by  the  cnrrait  reve- 
nues, there  Is  in  such  a  case  really  no  debt. 
Again,  suppose  that  on  the  1st  day  of  April 
gas  is  needed  for  that  month,  and  that  on 
each  day  of  that  month  the  current  revenue? 
are  sufficient  to  pay  each  day's  gas  bill,  then> 
will  be  no  debt  even  though  there  was  not 
sufficient  money  to  pay  the  month's  account  In 
the  treasury  on  the  day  the  contract  wa- 
made.    Such  contracts  do  not  create  a  det't 
prior  to  the  rendition  of  the  services  in  th*- 
one  case,  or  to  the  furnishing  of  gas  in  thi- 
other.     They  simply  devotp  to  current  ex- 
penses  current  revenues.     While,  as  decid- 
ed in  Sackett  v.  City  of  New  Albany,  supra 
[88  Ind.  473],  the  debt  cannot  be  made  w 
exceed  the  constitutional  limit  even  for  th> 
current  expenses,  no  matter  how  urgent,  ye' 
current  revenues   as  they  come  in   may  l-- 
used  to  defray  such  expenses,  and  if  the; 
are  sufficient  for  that  p'urpose,  then  no  det' 
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Is  created.  If  a  bond,  note,  or  other  obli- 
gation Is  executed,  then,  doabtless,  a  debt 
Is  created;  for  sach  things  constitute  evl- 
deuces  of  Indebtedness,  bnt  that  Is  not  the 
case  here.  So,  If  the  consideration  of  the 
contract  is  received  at  once.  Instead  of  be- 
ing yielded  In  the  future  or  at  Intervals, 
then  It  might  be  said  that  there  was  a  debt; 
but  where  there  Is  nothing  owing  until  after 
the  thing  contracted  for  Is  done  or  furnish- 
ed, and  that  thing  Is  a  imrt  of  the  necessa- 
ry yearly  expenses  of  the  municipality,  there 
will  be  no  debt.  If,  when  the  thing  Is  done 
or  furnished,  there  wUl  be  money  In  the 
treasury,  yielded  by  current  revenues,  suf- 
ficient to  fully  pay  the  claim  without  en- 
croaching upon  other  funds.  This  we  under- 
stand to  be  the  case  made  by  the  answer, 
and  we  think  It  a  case  not  within  the  In- 
hibition contained  in  the  constitutional 
amendment.  If  a  dUIerent  view  be  taken 
from  that  which  we  maintain,  startling  re- 
sults would  follow  In  the  application  of  the 
principle  to  other  cases.  Take,  for  Instance, 
a  merchant  having  a  large  number  of  clerks 
employed  for  a  year  each,  and  at  a  fixed  sal- 
ary ;  could  such  a  merchant.  In  making  out 
bis  tax  list,  deduct  the  aggregate  amount 
of  all  the  salaries  computed  to  the  end  of 
the  year,  on  the  ground  that  it  constituted 
an  indebtedness?  Take,  again,  the  same 
supposed  case;  and  would  any  one  say  that 
the  merchant's  solvency  was  to  be  determin- 
ed by  taking  into  consideration  the  aggregate 
of  the  salaries  that  would  be  due  his  clerks 
at  the  end  of  the  year?  Take,  for  another 
example,  the  case  of  a  private  corporation 
actively  engaged  In  business;  could  it  be 
pushed  to  the  wall,  on  the  ground  that  it 
was  insolv^it,  by  evidence  that  it  had  con- 
tracted with  a  large  number  of  men  for  a 
year's  service,  and  that  the  aggregate  sum 
due  at  the  end  of  the  year  would  be  much 
greater  than  the  value  of  its  property  at  the 
opening  of  the  year?  Take  still  another 
example,  a  municipal  corporation,  and  here 
there  need  be  no  supposition,  with  its  offi- 
cers (some  of  them  with  terms  of  several 
years),  its  policemen,  and  its  firemen;  is  it 
indebted,  at  the  beginning  of  the  year,  for 
the  grand  aggregate  of  all  the  salaries  to 
the  end  of  all  the  terms?  In  the  case  of  the 
merchant  and  of  the  private  corporation,  it 
certainly  would  be  held,  without  hesitation 
or  doubt,  that  if  the  current  income  or  prof- 
it wonid  discharge  the  obligations  there 
would  be  no  indebtedness;  and  this  must  be 
true  of  municipal  corporations  in  cases  where 
there  will  be  money  in  the  treasury,  derived 
from  current  revenues,  sufficient  to  pay  for 
services  rendered  or  things  furnished,  as 
part  of  the  current  corporate  expenses,  when 
the  services  are  rendered  or  the  things  actu- 
ally furnished.  Expenses  of  such  a  char- 
acter should  be  deemed  Incidental  expenses 
of  the  corporate  business,  and  not  debts, 
and  as  long,  at  least,  as  the  current  revenues 


will  pay  these  expenses,  without  taking  from 
funds  devoted  to  other  purposes  by  command 
of  the  corporate  charter  what  properly  be- 
longs to  them,  there  is  no  indebtedness  with- 
in the  meaning  of  the  Constitution." 

The  same  general  principles  have  been 
fully  recognized,  and  applied  or  not,  accord- 
ing to  the  facts  developed,  in  the  following 
cases:  Smith  v.  Town  of  Dedbam,  144  Mass. 
177,  10  N.  B.  782;  Barrett  v.  City  of  East 
St  Louis,  89  111.  176;  Brashear  v.  City  of 
Madison,  142  Ind.  685,  36  N.  E.  252,  42  N. 
B.  349,  33  L.  R.  A.  474;  City  of  Terrell  v. 
Dessalnt,  71  Tex.  770,  9  S.  W.  593;  Hull  v. 
Ames,  26  Wash.  272,  66  Pac.  891,  90  Am.  St 
Rep.  743;  Town  of  Kankakee  v.  McGrew, 
178  lU.  74,  62  N.  E.  803;  Water  Works  Co. 
V.  Cartersville,  142  Mo.  101,  46  S.  W.  279; 
McNeal  v.  City  of  Waco,  89  Tex.  83,  38  S.  W. 
322;  aty  of  Walla  Walla  v.  Walla  Walla 
Water  Co.,  172  U.  S.  1,  20,  19  Sup.  Ct  17, 
43  L.  Ed.  341. 

The  sum  of  $275.40,  more  than  one-half  of 
the  plaintiff's  claim  in  suit  Is  for  his  stat- 
utory fees  as  dog  officer  in  making  the  list 
of  dogs,  etc.,  under  the  provisions  of  chap- 
ter 135,  SS  12,  13,  above  quoted.  As  to  this 
portion  of  bis  claim,  which  is  fixed  by  law 
as  compensation  for  a  duty  Imposed  by  law, 
It  is  well  settled  that  the  question  of  wheth- 
er or  not  the  town  has  exceeded  its  debt 
limit  has  no  application.  This  was  recognis- 
ed In  the  case  of  McAleer  v.  Angell,  19  R.  I. 
688,  602,  36  AtL  588,  supra,  and  is  also  rec- 
ognized in  Lewis  v.  Widber,  00  Cal.  412,  33 
Pac.  1128;  Bloomlngton  v.  Perdue,  99  III. 
329;  Town  of  Kankakee  v.  McOrew,  178  111. 
74,  52  N.  E.  893;  Smith  v.  Town  of  Ded- 
bam, 144  Mass.  177,  180,  10  N.  B.  782 ;  Se- 
curity Co.  V.  Baker  County,  33  Or.  338,  64 
Pac.  174.  In  view  of  all  these  cases,  and  of 
the  principles  therein  so  clearly  set  forth, 
this  court  is  of  the  opinion  that  the  evidence 
offered  to  show  that  the  debt  limit  of  the 
town  of  Cranston  had  been  exceeded  was  inn- 
material,  in  the  absence  of  proof  showing 
that  the  town  had  not  the  means  in  its  treas- 
ury to  pay  the  claims,  or  that  it  would  not 
have  the  means  from  its  current  revenues. 

Defendant's  counsel  cites  a  few  cases 
wherein  there  are  some  expressions  of  opin- 
ion which  are  claimed  to  be  opposed  to  tlie 
doctrines  above  set  forth,  to  the  effect  that 
even  current  expenses,  or  statutory  fees  and 
compensation  fixed  by  law,  cannot  be  pro- 
vided for  out  of  current  revenue,  where  the 
debt  limit  has  been  exceeded.  In  State  ex 
rel.,  etc.,  v.  City  of  Helena,  24  Mont  62), 
OS  Pac.  99,  S5  L.  R.  A.  336,  81  Am.  St  Rep. 
453,  where  a  contract  for  water  supply  was 
under  consideration,  providing  for  large  pay- 
ments per  month  for  a  term  of  years,  and 
where  the  constitutional  prohibition  was 
against  a  city  becoming  indebted  {n  anu 
manner  or  for  any  purpose,  in  excess  of  cer- 
tain fixed  limits,  it  was  found  that  by  the 
terms  of  the  contract  the  cll7  would  "be- 
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■come  Indebted"  in  excess  of  tbe  prescribed 
Itailts,  and  so  that  the  contract  was  void. 
Bat  It  expressly  distinguishes  the  case  from 
that  of  City  of  Walla  Walla  v.  Walla  Walla 
Water  Co.,  172  U.  S.  1,  at  page  20,  19  Sup. 
■Ct.  77,  at  page  86  (43  L.  Ed.  341),  where  the 
Supreme  Court  of  the  United  States,  con- 
;sldering  a  contract  for  municipal  water  sup- 
ply, in  discussing  limitations  as  to  incur- 
ring debts,  under  the  charter  of  the  city 
of  Walla  Walla,  says :  "The  obvious  purpose 
of  limitations  of  this  kind  in  municipal 
charters  is  to  prevent  the  improvident  con- 
tracting of  debts  for  other  than  the  ordinary 
expenses  of  the  municipality.  It  certainly 
has  no  reference  to  debts  Incurred  for  the 
salaries  of  municipal  officers,  members  of  the 
flre  and  police  departments,  school  teachers, 
or  other  salaried  employes,  to  whom  the  city 
.necessarily  becomes  indebted  in  the  ordinary 
condnct  of  municipal  affairs,  and  for  the  dis- 
charge of  which  money  is  annually  raised 
by  taxation."  The  case  of  Lake  County  v. 
Holjlns,  130  U.  S.  662,  9  Sup.  Ct.  651.  32  L. 
Ed.  1060,  cited  by  defendant's  counsel,  pre- 
ceded the  Walla  Walla  Case  by  several  years, 
and  It  was  a  suit  on  numerous  county  war- 
rants. Issued  for  various  expenses,  when 
there  appears  to  have  been  no  money  to  pay 
them,  and  when  the  debt  limit  had  already 
been  exceeded,  and  the  court  found  the  war- 
rants to  be  void;  but  tliis  case  is  cited  and 
expressly  distinguished  from  the  Walla  Wal- 
la Case,  172  n.  S.  21,  19  Sup.  Ct.  77,  43  L. 
Ed.  341.  In  Doon  v.  Cummins,  142  U.  8. 
366,  12  Sup.  Ct  222,  35  L.  Ed.  1044,  also 
Cited  by  defendant,  where  It  appeared  that  a 
certain  school  district  issued  and  sold  re- 
funding bonds,  the  proceeds  of  which  were 
io  be  used  for  refunding  an  old  debt,  but 
'were  not  In  fact  so  used,  the  court  found, 
'Ubder  the  provisions  of  the  Constitution  of 
Towa,  that  the  issue  was  the  present  crea- 
tion of  a  debt  in  excess  of  the  debt  limit, 
and  the  bonds  were  held  void.  The  case  has 
ho  application  here.  The  cases  of  Buchanan 
t.  Utchfleld,  102  U.  S.  278,  26  L.  Ed.  138, 
and  Utchfleld  v.  Ballon,  114  U.  S.  190,  5 
Sup.  Ct  820,  29  L.  Ed.  132,  involved  the 
question  of  the  validity  of  the  issue  and  sale 
of  certain  bonds  for  the  purpose  of  raising 
money  to  build  waterworks;  and  the  court 
found  that  they  were  issued  in  excess  of  the 
debt  limit  prescribed  by  the  Constitution  of 
'Illinois  and  were  void.  The  cases  have  no 
application  here.  The  case  of  Prince  v.  CMty 
of  Quincy,  105  111.  188,  44  Am.  Bep.  785,  re- 
lates to  the  validity  of  a  municipal  contract 
for  water  supply,  under  the  Constitution  of 
Illinois,  in  all  respects  similar  to  the  case 
of  State  V.  City  of  Helena,  supra,  and  is  de- 
cided on  the  same  principle,  and  is  quite  in- 
'■  applicable  to  the  case  at  bar.  The  case  of 
Commissioners  v.  Glllett,  9  OkL  593,  602,  603, 
%60  Pac.  277,  also  cited  by  defendant,  express- 
1;  recognizes  the  validity  of  county  war- 
nunts  issued  for  current  expenses  in  anticipa- 


tion of  taxes  already  levied,  although  the 
debt  limit  had  been  exceeded.  In  short,  we 
find  nothing  In  the  cases  cited  by  tbe  defend- 
ant which  in  any  way  disturbs  our  conclu- 
sion above  reached,  in  view  of  the  nomerons 
authorities  cited,  and  from  which  we  bave 
quoted,  that,  under  the  facts  and  drcam- 
stances  of  this  case,  the  evidence  oflTered  by 
the  defendant  relating  to  the  debt  of  the 
town  of  Cranston  was  Immaterial.  The  ex- 
ception relating  to  the  exclusion  of  this  tes- 
timony is  therefore  overruled. 

[3]  Tbe  next  exception  relates  to  the  tes- 
timony, offered  by  the  defendant's  counsel. 
that  there  was  no  appropriation  made  by 
any  proper  authority  from  which  payment 
of  the  plaintiff's  claim  could  properly  be 
made.  Defendant's  counsel  offered  himself 
as  a  witness  as  to  the  facts,  without  at- 
tempting to  produce,  or  to  account  for  the 
lack  of,  record  evidence  on  this  point,  where 
It  was  quite  evident  that  such  record  evi- 
dence could  and  should  have  been  produced, 
if  it  existed.  It  is  quite  manifest  that  it 
would  have  been  error  to  allow  him  to  offer 
his  oral  evidence  of  such  matters.  3  Elliott 
Ev.  I  1942;  Owings  v.  Speed,  5  Wheat  *M, 
5  I*  Ed.  124;  Hutchinson  v.  Pratt,  U  Vt. 
402;  Gilbert  v.  New  Haven,  40  Conn.  10:.'; 
Morrison  v.  Lawrence,  98  Mass.  219,  22L 
This  exception  is  overruled. 

The  only  other  exceptlon'^ls  to  the  direc- 
tion given  by  the  trial  Judge  to  tbe  Jury 
to  return  a  verdict  for  the  plaintiff.  The  evi- 
dence before  the  Jury  was  quite  sufficient  to 
warrant  such  a  direction;  in  fact,  there  was 
no  evidence  admitted,  or  competent  evidence 
offered,  which  in  any  way  questioned  or  con- 
troverted the  plaintiff's  evidence. 

We  find  no  error.  The  exceptions  alleged 
by  the  defendant  are  all  overruled,  and  tbe 
case  is  r«nitted  to  the  superior  court,  with 
direction  to  enter  Judgment  upon  the  verdict 
for  the  plaintifC 


BAGLET  V.  LEE,  City  Treasurer. 

(Supreme  Court  of  Rhode  Island.     Jone  29. 

1912.) 
1.  Towns    (|  29*)  —  Obdinabt  Expenses  — 

Debt  Limit. 

That  a  town  was  indebted  in  excess  of 
its  debt  limit  of  4  per  cent  of  Us  taxable 
property,  in  violation  of  Acts  1895,  c  1428. 
was  no  defense  to  its  liability  for  compensation 
of  its  regularly  appointed  dog  officer,  employed 
during  t£e  month  of  April,  1909,  to  list  all 
owners  of  dogs  of  tbe  town  at  the  rate  of  20 
cents  a  dog,  required  by  Gen.  Laws  1909.  c. 
136,  {  12;  such  expense  being  a  general  ex- 
pense, not  within  the  debt  limit. 

[Bid.    Note.— For    other    cases,    see   Towns, 
Cent  Dig.  I  62;   Dec.  Dig.  f  29.*] 


2.  Towns  (S  29*)— OukncB— Poijc« 
MENT— BicTOix  Repairs. 

Where  it  was  customary  tor  plsintlff  t* 
repair  bicydes  of  policemen  at  ti>e  expense  of 
the  town,  and  plaintiff's  bill  for  inch  services 
was  duly  presented  and  allowed  by  the  ton 


•For  other  canei  see  lam*  topic  and  section  NUMBER  In  Dec.  DIs.  *  Am.  Dig.  Key  No.  Series  a  Bep'r  Indexes 
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council  in  the  regalar  coarse  of  bnainegs,  the 
town  was  Uable  therefor. 

[EkI.  Note.— For  Other  cases,  see  Towns.  Cent. 
l>ig.  I  52 ;  Dec  Dig.  {  29.*j 

Exceptions  from  Superior  Court,  Provi- 
deDce  and  Bristol  Coanties;  Darias  Baiter, 
Judge. 

Action  by  Isaac  W.  Bagley  against  Wil- 
liam M.  Lee,  City  Treasurer.  Judgment  for 
plaintiff,  and  defendant  brings  exceptions. 
Overruled. 

Benjamin  W.  Orim,  of  ProTidence,  for 
plaintlfl.  John  P.  Brennan,  City  Sol.,  of 
Cranston,   for  defendant 

PARKHUBST,  3.  This  is  an  action  of 
assumpsit  The  suit  was  commenced  in  the 
district  court  of  the  Eighth  judicial  district, 
and,  on  the  entry  day  of  the  writ,  a  Jury 
trial  was  claimed  by  the  plaintiff.  The  case 
was  tried  before  a  justice  of  the  superior 
conrt  and  a  Jury  on  October  23,  1911,  and 
said  jury  returned  a  verdict  for  the  plaintiff 
for  the  full  amount  of  his  claim,  viz.,  ^83. 
The  defendant  filed  a  motion  for  new  trial, 
and  the  same  was  denied.  The  case  now 
comes  before  this  court  on  a  bill  of  excep- 
tions. 

There  are  only  two  exceptions  before  this 
conrt,  to  wit,  the  exception  to  the  refusal  of 
the  lowier  court  to  grant  the  defendant's 
motion  for  a  new  trial,  and  the  exception 
to  tbe  exclusion  of  certain  testimony  noted 
on  page  10  of  tbe  transcript  The  plaintiff 
was  appointed  dog  o£Bcer  of  the  town  of 
Cranston  on  the  2d  day  of  April,  A.  D.  1900, 
qualified  on  the  3d  day  of  April,  and  during 
said  month  made  a  list  of  all  the  owners 
of  dogs  of  said  town,  to  wit,  1,190,  for 
which  the  statute  provides  the  payment  of 
tbe  sum  of  20  cents  for  each  dog  so  listed. 
Chapter  135,  |  12,  Gen.  Laws  1909.  A  list 
was  made  out  by  him  and  delivered  to  the 
town  clerk  as  directed  by  the  statute.  His 
bill  for  said  services  was  presented  to  the 
town  council  and  ordered  paid.  The  balance 
of  the  plaintiff's  claim,  amounting  to  the 
sum  of  $10.25,  was  for  repairing  bicycles  be- 
longing to  the  police  officers  of  the  town  and 
used  by  them  while  in  the  performance  of 
their  duties.  The  plaintiff  performed  similar 
services  before  and  subsequent  to  the  date 
of  contracting  of  this  bill,  and  the  same  were 
paid  for  out  of  the  regular  appropriation  for 
police.  This  item  is  a  part  of  his  claim 
approved  in  tlie  account  which  he  presented 
to  tbe  town  coimcil,  and  which  was  ordered 
paid.  There  was  no  dispute  about  the  amount 
or  tbe  reasonableness  of  the  entire  claim,  or 
any  part  thereof.  In  fact,  the  city  solicitor, 
duftng  the  trial  of  this  case,  admitted  that 
"tbe  man  who  did  this  worli  Is  entitled  to 
be  paid  for  it" 

[1]  Tbe  defendant,  by  special  plea  to  the 
effect  that  the  town  of  Cranston  was  in- 


debted In  excess  of  Its  debt  limit  of  4  per 
cent  of  the  taxable  property  of  the  towii 
(see  chapter  1428,  Acts  1895),  attempted  to- 
claim  that  the  town  had  no  authority  to  con-  ■ 
tract  for  the  services  of  the  plaintiff,  be- 
cause the  amounts  coming  due  to  the  plain- 
tiff would  be  in  excess  of  the  debt  limit, 
thereby  attempting  to  raise  the  same  ques- 
tion as  was  chiefly  relied  upon  in  tbe  de- 
fense of  the  case  of  Tralnor  v.  Lee,  34  R.  I. 
— ,  83  AtL  847,  recently  decided.  For  the" 
reasons  set  forth  in  the  opinion  in  that  case, 
we  think  the  court  in  this  case  properly  re- 
fused to  admit  testimony  regarding  the  debt 
limit;  and  inasmudi  as  the  greater  part  of 
this  plaintiff's  claim  Is  for  enumerating  and 
making  the  list  of  dogs  required  by  statute,- 
as  referred  to  in  the  Tralnor  Case,  the  same 
applies  to  this  case,  as  to  the  greater  part 
of  the  plaintiff's  claim. 

[2]  As  to  the  small  amount  of  $10.25  claim- 
ed for  repairing  the  bicycles  of  policemen, 
it  appears  that  such  repairs  were  customary, 
and  had  been  frequently  made  by  this  plain-' 
tiff  and  paid  for,  and  that  his  bill  with  this- 
item  included  was  duly  presented  to  the 
town  council  and  was  allowed  by  it  In  reg- 
ular course  of  business.  There  was  no  evi- 
dence offered  by  the  defendant  nor  does  any 
such  evidence  api)ear  in  the  record,  in  sui>- 
port  of  its  special  pleas,  nor  in  dispute  of 
tbe  correctness  and  justice  of  the  plaintiff's 
claims.  Tbe  evidence  fully  supported  the 
verdict,  and  the  court  below  did  not  err  in 
refusing  a  new  trial. 

The  defendant's  exceptions  are  overruled, 
and  the  case  is  remitted  to  tbe  superior, 
court,  with  direction  to  oiter  Judgment  on 
the  verdict  for  the  plaintiff. 


GRIM  V.  LEE,  City  Treasurer. 

(Supreme  Conrt  of  Rhode  Island.     June  20, 
1012.) 

Towns    (i    29*)— Claims— Attorney's   Serv-. 
ICES — ^Defense  or  Oiticeb. 

Where  plaintiff,  as  town  solicitor,  after' 
explahiiMr  to  the  town  council  the  fact  that  a ' 
police  officer  had  been  sued  in  a  civil  suit  for 
action  taken  by  him  In  the  discharge  of  his 
duty,  was  directed  by  the  conncil  to  defend  tbe 
officer,  the  town  was  liable  for  tbe  reasonable 
value  of  plaintiff's  servicea  in  that  behalf,  un- 
der its  general  power  to  Indemnify  its  officers 
against  claims  for  damages. 

[Ed.  Note.— For  other  cases,  see  Towns.  Cent. 
Dig.  I  62;  Dec.  Dig.  f  29. •] 

Exceptions  from  Superior  Court  Provi- 
dence and  Bristol  Counties;  Christopher 
M.  Lee,  Judge. 

Action  by  Benjamin  W.  Orim  against  Wil- 
liam M.  Lee,  City  Treasurer.  Judgment  for 
plaintiff,  and  defendant  brings  exceptions. 
Overruled. 
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Clarence  A.  Aldricb  and  Benjamin  W. 
Orim,  both  of  Providence,  for  plaintiff.  John 
P.  Brennan,  City  Sol.,  of  Cranston,  for  de- 
ttodant 

PAREHURST,  X  This  is  an  action  of  as- 
sumpsit to  recover  the  sum  of  $393  for  sal- 
ary as  judge  of  probate  and  services  ren- 
d^ed  as  town  solicitor  for  the  town  of  Cran- 
ston. The  salt  was  commenced  in  tb«  dls- 
ttlct  court  of  the  Eighth  judicial  district, 
and,  on  the  entry  day  of  the  writ,  a  jury 
tdal  was  claimed  by  the  plaintiff.  The  case 
was  tried  before  a  Justice  of  the  superior 
court  and  a  jury  on  October  80  and  81,  1911, 
and  by  direction  of  the  court  the  Jury  re- 
tiimed  a  verdict  for  the  plaintiff  for  the  sum 
of  $432.55,  the  full  amount  of  the  plalntUTs 
claim  with  interest  The  defendant  now 
comes  before  this  court  with  Its  bill  of  ex- 
ceptions. 

The  defendant  did  not  take  an  exception 
to  the  direction  of  a  verdict  by  the  court; 
the  only  exception  being  to  the  refusal  of 
the  court  to  charge  the  jury  aa  follows:  "(1) 
That  the  plaintiff  cannot  recover  for  that 
part  of  his  claim  from  April  1,  1909,  to  April 
23,  1909,  because  there  was  no  appropriation 
made  by  the  town  for  the  payment  of  the 
town  solicitor.  (2)  That  the  plaintiff  cannot 
recover  the  sum  of  $50  as  charged  for  de- 
fendiog  William  H.  Stone,  a  police  officer  of 
said  Cranston,  in  a  civil  suit  brought  against 
bim  IndlvlduaUy." 

There  was  nothing  for  the  court  to  do  but 
refuse  the  first  request,  because  no  such 
claim  was  made  by  the  plaintiff.  A  part  of 
the  plaintiff's  claim  was  a  balance  of  $23  due 
for  salary  as  Judge  of  probate  from  April  1, 
1909,  to  April  19,  1909.  There  Is  nothing  in 
the  record  to  show  that  the  plaintiff  ever 
made  any  claim  for  salary  as  town  solicitor 
for  said  period  between  April  1,  1909,  and 
April  23,  1909.  Therefore  the  only  question 
In  this  case  that  Is  before  the  court  for  its 
cetnslderation  is  said  request  numbered  2. 

The  plaintiff  testified  without  contradiction 
that  be  was  directed  by  the  town  council 
vEhen  in  session,  and  after  he  had  explained 
tbe  case  to  them,  to  defend  William'  H. 
Slone,  a  police  officer  of  the  town,  who  had 
been  sued  in  a  civil  suit  for  action  taken  by 
him  In  the  discharge  of  his  duty  as  a  police 
officer;  that  a  majority  of  the  town  council 
was  present  at  the  time  when  they  directed 
him  to  defend  the  officer,  and  it  does  not  ap- 
pear that  any  objection  was  made,  nor  does 
It  appear  that  any  formal  vote  was  made  or 
recorded  in-  the  matter.  The  plaintiff  did 
so  defend  the  officer,  and  charged  $50  for  the 
service,  and  testified  that  the  charge  was  a 
reasonable  one  for  the  service  rendered,  and 
this  was  not  disputed  by  the  defense.  There 
was  no  testimony  to  the  contrary.  Later 
on  the  plaintiff  presented  his  bill,  with  this 
Item,  to  the  council  for  allowance,  and  the 
same  was  duly  allowed  and  ordered  paid; 


but  It  has  not  been  paid,  for  reasonfl  which 
do  not  appear  hi  evidence. 

We  find  no  error  in  the  refusal  of  ttie  court 
below  to  charge  as  requested.  We  think  It 
was  In  the  discretion  of  the  town  council  to 
direct  its  town  solicitor  to  defend  its  police 
officer  in  a  suit  for  damages  growing  oat  of 
his  acts  as  such  officer,  if  they  believed  he 
was  acting  in  good  faith  in  the  performance 
of  his  duty  in  the  matter  complained  of  in 
the  suit  against  him.  The  general  principle 
Involved  was  carefully  considered  In  the 
case  of  Sherman  v.  Carr,  8  R.  I.  431.  The 
court,  after  discussing  the  law  applicable  to 
cases  of  this  nature,  said:  "It  would  seem, 
therefore,  to  be  the  wisest  to  leave  the  In- 
demnification of  the  officer  to  the  discretion 
of  those  who  represent  the  interests  of  the 
dty,  that,  on  the  one  hand,  they  should  not 
be  without  the  power  to  indemnify  a  merito- 
rious ofllcer,  acting  In  good  faith,  for  the  con- 
sequences of  his  conduct,  and,  on  the  other 
hand,  they  should  not  be  obliged  to  protect 
every  officer,  though  acting  in  good  fiiith, 
under  circumstances  which  seem  to  them  to 
indicate  a  blamable  want  of  care  and  cau- 
tion. Under  such  a  state  of  the  law,  every 
executive  officer  of  the  corporation  would 
feel  that  he  was  acting  as  the  servant  and 
agent  of  that  corporation,  relying  upon  their 
good  faith  and  good  Judgment  toward  hlni, 
so  long  as  he  acted  in  good  faith  and  good 
judgment  in  the  discbarge  of  his  duties. 
This  distribution  of  power,  which  would  be 
practically  the  wisest  in  the  administration 
of  municipal  affairs,  is  the  one  which  we  un- 
derstand to  be  In  accordance  with  the  exist- 
ing law  and  long-continued  practice  in  this 
state.  •  •  •  We  know  of  no  case  In 
which,  while  the  officer  continues  to  act  in 
behalf  of  the  community,  and  not  In  his  own 
behalf,  it  is  held  that  the  community  cannot 
Indemnify  him." 

As  to  the  general  power  of  towns  to  In- 
demnify their  officers  against  claims  for 
damages,  see  Cooley,  Const  Llm.  (7th  Ekt) 
pp.  306,  808;  1  Abbott  Mnn.  Corp.  p.  694: 
Hadsell  v.  Hancock,  8  Gray  (Mass.)  526; 
Nelson  v.  Milford,  7  Pick.  (Mass.)  18;  Ban- 
croft V.  Lynnfleld,  18  Pick.  (Mass.)  566,  29 
Am.  Dec.  623;  Fuller  v.  Groton,  11  Gray 
(Mass.)  340;  Baker  v.  Windham,  18  Me  74: 
Briggs  V.  Whipple,  6  Vt  95.  In  the  case  of 
Pike  V.  Mlddleton,  12  N.  H.  278,  It  was 
held  that  selectmen,  who  under  the  law 
"shall  have  the  ordering  and  managing  of  all 
the  prudential  affairs  of  the  town,"  have  the 
power  to  make  a  valid  agreement  to  indem- 
nify the  tax  collector  from  the  costs  and  ex- 
penses of  defending  actions  brought  against 
him  for  acts  done  in  the  performance  of  his 
duties. 

Some  question  was  attempted  to  be  raised 
in  this  case  as  to  whether  appropriations 
had  been  lawfnlly  made  under  which  money 
could  be  lawfully  applied  to  pay  the  claims 
made  by  the  plaintiff.     It  clearly  appears 
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from  the  record  tbat  sncli  appropriations 
were  made,  wblct  fully  cover  all  of  the  Items 
in  suit  The  defendant's  counsel  also  claims 
in.  bis  brief  that  the  same  questions  InTolved 
in  the  suit  of  Patrick  Trainor  v.  William  M. 

Lee,  City  Treasurer,  34  R.  I.  ,  83  AU. 

847,  are  raised  in  this  case,  viz.:  Regard- 
ing the  contention  that  the  town  of  Cranston 
had  exceeded  its  debt  limit,  and  so  could  not 
lawfully  contract  for  the  plaintiff's  services. 
In  tttls  the  defendant's  counsel  is  In  error. 
No  such  question  was  raised  in  this  case, 
either  by  special  plea  or  by  the  offer  of  evi- 
dence, and,  if  It  had  been,  it  is  fully  disposed 
of  in  Trainor  v.  Lee,  supra. 

The  defendant's  exceptions  are  overruled, 
and  the  case  is  remitted  to  the  superior 
court,  with  direction  to  enter  judgment  for 
the  plaintiff  upon  the  verdict  directed  by  the 
court. 


CARROLL  T.  SANFORD  et  aL 

(Supreme   Court  of  Rhode  Island.     June  20, 
1912.) 

Attachment  (|  50*)— Rbmkdies  of  Cbkdi- 
TOBs  o»  Tbnamt  bt  the  Oubtest— Stat- 
utes. 

Under  Oen.  Laws  1909,  c.  246,  {§  1.  8,  12, 
declaring  that  the  real  estate  of  any  woman 
before  marriage,  or  which  may  be  acquired  by 
her  during  marriage,  shall  be  her  sole  and  sep- 
arate property,  free  from  the  control  of  her 
husband,  and  that  his  right  in  her  real  estate 
aa  tenant  by  the  curtesy  shall  not  be  impaired, 
and  that  the  wife  or  her  property  shall  not  be 
liable  for  the  contracts  or  torts  of  the  husband, 
an  estate  of  tenancy  by  the  curtesy  intitiate 
is  not  attachable;  and  a  creditor  who  attaches 
sncb  interest,  and  purchases  it  at  execution 
•ale  after  the  interest  has  become  consammate, 
acquires  no  title. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  U  129-136;    Dec.  Dig.  {  50.*] 

Case  Certified  from  District  Court  Second 
District 

Action  by  Timothy  Carroll  against  Alfred 
A.  Sanford  and  another.  Cause  certified  to 
the  Supreme  Court  on  agreed  statement  of 
facts.     Decision  for  defendants. 

Dexter  B.  Potter  and  Edward  A.  Stock- 
well,  for  plaintiff.  Frederick  O.  Olney,  of 
Wakefield,  and  Harvey  A.  Baker,  of  ProT- 
idence,  for  defendants. 

JOHNSON,  J.  This  case  has  been  certi- 
fied to  this  court  by  the  district  court  of  the 
Second  Judicial  district  under  Oen.  Laws 
1909,  c.  298,  f  4,  upon  the  following  agreed 
statement  of  facts: 

"This  is  an  action  of  trespass  and  eject- 
ment, brought  by  Timothy  Carroll  against 
Alfred  A.  Sanford  and  Nicholas  Baker  to  re- 
cover possession  of  the  following  premises, 
sitnate  In  the  village  of  Wakefield,  in  the 
town  of  South  Kingstown,  and  bounded  and 
described  as  follows:  'Northerly  on  Me- 
chanic street  a  highway,  so  called,  one 
hundred  and  ta>  (110)  feet;  easterly  on  land 


now  or  formerly  of  the  estate  of  John  Cas- 
well, deceased,  one  hundred  and  eight  (108) 
feet  more  or  less,  to  land  of  the  Narragan- 
sett  Pier  Railroad  Company;  southerly  on 
land  of  said  railroad  company,  one  hundred 
and  ten  (110)  feet;  and  westerly  on  land 
now  or  formerly  of  the  estate  of  John  R. 
Clark,  deceased,  one  hundred  and  eight  (108) 
feet,  more  or  less,  in  the  line  of  the  afore- 
said street  or  highway' — which  said  premises 
the  said  plaintiff,  Carroll,  alleges  he  is  en- 
titled to  possession  of  for  thp  life  of  Alfred 
A.  Sanford.  He  further  alleges  that  said  de- 
fendants are  tenants  at  sufferance  of  the 
aforedescrlbed  premises.  In  this  case  It  is 
agreed  by  and  between  the  parties  thereto 
that  the  facts  are  as  follows: 

"(1)  The  plaintiff,  Timothy  Carroll,  prior 
to  the  beginning  of  this  action,  to  wit  on 
the  19th  day  of  May,  A.  D.  1910,  began  suit 
against  one  of  the  defendants,  to  wit  Alfred 
A.  Sanford,  and  attached  on  his  original  writ 
therein  all  the  estate,  right  title,  interest 
and  property  of  the  said  Alfred  A.  Sanford 
in  the  premises  described  In  this  declaration. 
On  the  21st  day  of  November,  A.  D.  1910, 
the  said  plaintiff,  Carroll,  obtained  judgment 
against  the  said  Alfred  A  Sanford  for  |4,- 
122  and  costs;  on  the  6th  day  of  February, 
A.  D.  1911,  the  said  plaintiff,  (Carroll,  levied 
on  all  the  estate,  right  title,  Interest,  and 
property  which  said  Alfred  A.  Sanford  had 
at  the  time  of  the  attachment  on  the  orig- 
inal writ  In  the  premises  described  in  this 
declaration,  by  virtue  of  an  execution  issued 
in  the  case  of  Timothy  Carroll  v.  Alfred  A. 
Sanford,  Washington  No.  202,  which  said  ex- 
ecution was  returnable  May  28, 1911;  and  on 
the  15th  day  of  May,  A.  D.  1911,  the  said 
plaintiff,  Carroll,  caused  to  be  sold  on  execu- 
tion sale  on  said  judgment  all  the  estate, 
right  title,  interest,  and  property  of  tlie  said 
Sanford'  In  the  premises  described  in  this 
declaration,  and  at  said  sherifTs  sale  the 
said  plaintiff,  C!arroll,  became  the  purchaser 
thereof  and  took  a  sheriff's  deed  therefor, 
which  said  deed  was  recorded  on  June  13, 
1911,  In  the  records  of  land  evidence  for  the 
town  of  South  Kingstown,  in  Book  38,  at 
page  18. 

"(2)  At  the  time  of  the  attachment  of  the 
premises  described  in  this  declaration  on  the 
original  writ  In  the  case  of  Timothy  (Carroll 
V.  Alfred  A.  Sanford,  Washington  No.  202, 
said  Alfred  A.  Sanford  was  not  the  owner  In 
fee  of  said  premises.  They  were  purchased 
entirely  with  the  money  of  Ethel  B.  Sanford, 
wife  of  said  Alfred  A.  Sanford,  in  1908,  and 
stood  of  record  in  truth  and  In  fact  as  her 
property.  There  were,  however, .  issue  born 
alive  of  the  marriage  between  Alfred  A.  San- 
ford and  Ethel  B.  Sanford,  capable  of  inher- 
iting the  property  in  event  of  the  death  of 
said  Ethel  B.  Sanford,  which  said  children 
are  now  living.  At  the  time  of  the  aforesaid 
attachment  Ethel  B.  Sanford  was  alive.    She 


•For  other  casei  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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died  oh  the  8tli  day  of  September,  1910,  In- 
testate. Subsequent  to  the  aforesaid  attach- 
ment, and  to  the  said  demise  of  the  said 
Ethel  B.  Sanford,  but  before  the  levy  on  the 
premises  described  In  this  declaration  by 
the  said  plaintiff,  Carroll,  under  his  execu- 
tion, and  before  the  execution  sale  aforesaid, 
to  wit,  on  the  20th  day  of  September,  A.  D. 
1910,  the  said  Alfred  A.  Sanford  conveyed  by 
deed  all  bis  right,  title,  and  Interest  in  the 
premises  described  In  this  declaration  to  the 
other  of  these  defendants,  Nicholas  Baker, 
which  deed  was  recorded  the  20th  day  of 
September,  A.  J>.  1910,  In  the  records  of  land 
evidence  of  the  town  of  South  Kingstown,  in 
Book  3T,  at  page  621. 

"(3)  At  the  time  this  action  of  trespass 
and  ejectment  was  begun,  and  for  some 
time  prior  to  that  time,  said  Alfred  A.  San- 
ford was  in  possession  of  said  premises,  liv- 
ing in  the  house  on  the  tract  in  question,  to- 
gether with  Ills  said  children.  Due  and  le- 
gal notice  to  quit  the  said  premises  on  or 
before  July  1,  1911,  was  served  on  the  said 
defendants  by  the  said  plaintiff,  Timothy 
Carroll. 

"Upon  the  aforesaid  agreed  statement  of 
facts  the  parties  pray  the  judgment  of  the 
court." 

The  question  of  law  involved  is:  Did  Tim- 
othy Carroll,  by  his  attachment  and  subse- 
quent purchase  at  execution  sale  of  the  in- 
terest of  Alfred  A.  Sanford  in  the  property 
of  his  wife  in  question,  said  interest  at  the 
time  of  said  attachment  being  that  of  cur- 
tesy initiate,  but  before  said  sale  becoming 
curtesy  consummate,  secure  such  title  as  will 
support  this  presoit  action  against  the  said 
Alfred  A.  Sanford  and  his  grantee;  said 
grant,  however,  having  been  made  subse- 
quent to  the  attachment  and  the  death  of 
his  wife,  bat  prior  to  the  execution  sale? 

Section  1,  c.  246.  Gen.  Laws  1909,  provides 
that  "the  real  estate,  chattels  real,  and  per- 
sonal estate,  which  are  the  property  of  any 
woman  before  marriage,  or  which  may  be- 
come the  property  of  any  woman  after  mar- 
riage, or  which  may  be  acquired  by  her  own 
industry,  tncluding  damages  recovered  in 
suits  or  proceedings  for  her  benefit  and  com- 
pensation for  her  property  taken  for  public 
use  and  the  proceeds  of  all  such  property, 
shall  be  and  remain  her  sole  and  separate 
property  free  from  control  of  her  husband." 
Under  said  chapter  246,  Oen.  Laws  1909,  Is 
an  estate  by  curtesy  Initiate  attachable? 
Section  1  provides  that  the  property  enumer- 
ated "shall  be  and  remain  her  sole  and  sepa- 
rate property  free  from  control  of  her  hus- 
band." Section  8  provides:  "The  right  of 
the  husband  in  the  real  estate  of  the  wife 
as  tenant  by  the  curtesy  •  •  •  shall  not 
be  impaired  by  the  provisions  of  this  chap- 
ter." Section  12  provides  that  "the  wife  or 
her  property  shall  not  be  liable  for  the  con- 
tracts or  the  torts  of  her  husband." 

The    first   married    women's   act    in    this 


state  appears  In  Pnb.  Laws  1844,  at  page 
270,  entitled:    "An  Act  concerning  the  Prop- 
erty of  Married  Women."    It  is  provided  by 
the  first  section  theredf  as  follows:     "Sec- 
tion 1.  The  real  estate,  chattels  real,  boiuie- 
hold  furniture,  plate,  Jewels,  stock  or  sluirea 
in  the  capital  stock  of  any  incorporated  com- 
pany of  this  state,  or  debts  secured  by  mort- 
gage on  property   within  this  state,    whidi 
are  the  property  of  any  woman  before  mar- 
riage, or  which  may  become  the  property  of 
any  woman  after  marriage,  shall  be  and  are 
hereby  so  far  secured  to  her  sole  and  sep- 
arate use,  that  the  same,  and  the   rent.s. 
profits  and  Income  thereof,  shall  not  be  li- 
able to  be  attached,  or  in  any  way  taken, 
for  the  debts  of  the  husband,  either  before 
or  after  his  death,  and  upon  the  death  of 
the  husband  in  the  lifetime  of  the  wife  shall 
be  and  remain  her  sole  and  separate  prop- 
erty."    The  words  "so  far  secured   to   her 
sole  and  separate  use,  that  the  same,  and 
the  rents,  profits  and  income  thereof,  shall 
not  be  liable  to  be  attached,  or  in  any  way 
taken  for  the  debts  of  the  husband,  either 
before  or  after   his   death,   and   upon   the 
death  of  the  husband  in  the  lifetime  of  tlie 
wife  shall  l>e  and  remain  her  sole  and  sep- 
arate property,"  were  continued  in  the  re- 
vision of  1857  in  section  1  of  chapter  138  of 
the  Revised  Statutes.    Tills  statute  was  con- 
sidered In  Oreenwldi  National  Bank  v.  Hall, 
11  R.  I.  124.    The  court  held  that  the  hns- 
band's  tenancy  by  the  curtesy  initiate  is  not 
subject    to    fittachment   for    the   husband's 
debts.    At  page  127  the  court,  Durfee,  C  J.. 
says:    "The  statute  expressly  says  tJiat  tbe 
real  estate  which  is   the  property  of  any 
woman  before  marriage,  or  wliich  may  be- 
come her  property  after  marriage,  shall  be 
so  far  secured  to  her  sole  and  separate  use 
that  the  same,  and  the  rents,  profits,  and  in- 
come thereof,  shall  not  be  liable  to  be  at- 
tached or  in  any  way  taken  for  the  debts  of 
the  husband,  either  before  or  after  his  deatlL 
The  protection  extends  to  the  real  estate 
which  is  the  property  of  a  woman  brfote 
marriage,  to  the  real  estate  which  may  be- 
come her  property  after  marriage,  and  to 
all  the  rents,  profits,  and  Income  of  her  real 
estate  of  either  description.    Let  us  consido' 
the  question  submitted  to  us,  first,  with  ref- 
erence to  the  real  estate  which  is  her  prop- 
erty l>efore  marriage.    Certainly  an  exonp- 
tion  which  covers  the  real  estate  which  is 
the  property  of  a  woman  before  marriage, 
together  with  all  the  rents,  profits,  and  in- 
come thereof,  leaves  nothing  to  be  attadi- 
ed ;   for  any  Interest  which  the  husband  ac- 
quires therein  as  the  result  of  the  marriage 
must  necessarily  be  some  portion  of  tbe  real 
estate,  or  of   the  rmts,   profits,  or  income 
thereof,  all  of  which  is  exempt.    Does  the 
real  estate  which  becomes  her  property  after 
marriage  stand  upon  any  different  footing? 
We  think  not.    The  two  deecriptions  of  prop- 
erty are  coupled  in  the  same  sentence^  and 
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in  a  manner  which  shows  ttiat  they  were 
both  intended  to  have  the  same  immunity. 
That  which  is  protected  Is  not  the  real  es- 
tate which  the  wife  has  at  the.  time  of  the 
attachment,  but  the  real  estate  which  was 
her  property  before  or  wliich  becomes  her 
property  after  marriage.  And  this  construc- 
tion, based  on  the  letter  of  the  statute,  is 
in  keeping  with  its  spirit  The  design  was 
to  secure  the  estate  during  the  life  of  the 
wife  from  molestation  by  the  creditors  of 
the  husband,  and  this  design  is  promoted  by 
holding  that  during  her  life  he  simply  as 
husband  has  no  interest  in  her  real  estate 
which  can  be  attached  in  any  snit  to  which 
she  Is  not  a  party." 

The  next  change  in  tlie  statute  appears  in 
the  revision  of  1872  (Gen.  Stat  c.  152,  {  1) : 
"The  real  estate,  chattels  real,  and  personal 
estate,  which  are  the  property  of  any  woman 
before  marriage,  or  which  may  become  the 
property  of  any  woman  after  marriage,  or 
which  may  be  acquired  by  her  own  industry, 
shall  be  absolutely  secured  to  her  sole  and 
separate  use;  neither  the  same,  nor  the 
rents,  profits,  or  income  of  the  same,  nor 
any  part  thereof,  shall  be  liable  to  be  at- 
tached, or  In  any  way  taken,  for  the  debts 
of  the  husband,  either  before  or  after  his 
death,  and  upon  the  death  of  the  husband 
in  the  lifetime  of  the  wife  shall  be  and  re- 
main her  sole  and  separate  property."  This 
section  was  considered  in  Re  Voting  Laws, 
12  R.  I.  586.  The  opinion  sUted  that  the 
law  of  1844  did  not  in  any  way  affect  the 
right  of  the  husband  to  rote  under  article 
2,  I  1,  of  the  Constitution,  upon  the  prop- 
erty of  his  wife,  so  long  as  she  left  him  in 
the  enjoyment  of  it  Then  at  page  592: 
"The  law  of  1844  remained  without  mate- 
rial change  until  the  Oeneral  Statutes  went 
into  effect,  December  2,  1872.  The  Qeneral 
Statutes  introduced  an  important  modifica- 
tion by  enacting  that  the  real  property  of  a 
married  woman  'shall  be  abiolutely  secured 
to  ber  sole  and  separate  use,'  Instead  of  'so 
far  secured  to  her  sole  and  separate  use  that 
the  same,  and  the  teatB,  profits,  and  Income 
thereof,  shall  not  be  liable  to  be  attached  or 
In  any  way  taken  for  the  debts  of  the  hus- 
band.' It  is  true  the  old  provision,  that  the 
husband  may  receive  the  rents  and  profits 
unto  the  persons  who  are  held  for  them  are 
notified  in  writing  by  the  wife  not  to  pay 
them  to  him,  remains  unaltered.  But  this 
does  .not  authorize  us  to  conclude  that  the 
modification  is  of  no  effect.  It  is  easy  to 
constrne  that  provision  as  being  simply  in 
the  nature  of  a  license  or  permission  from 
his  wife,  which  may  be  presumed  until  it  is 
expressly  repudiated  or  revoked.  But  there 
can  be  no  estate  by  marital  right  in  prop- 
erty which  is  absolutely  secured  to  the  sole 
and  separate  use  of  the  wife.  The  estate  is 
utterly  incompatible  with  so  exclusive  an 
appropriation.  See  Martin  ft  Goff  v.  Pepall, 
6  B.  I.  92,  94.    Nothing  remains  for  the  hus- 


band whldi  he  can  really  call  his  own.  We 
think,  therefore,  that  no  husband  who  has 
married  since  December  2,  1872,  or  whose 
wife  has  acquired  the  property  on  which  he 
claims  the  right  to  vote  since  December  2, 
1872,  can  be  entitled  to  vote  under  article 
2,  I  1,  simply  as  tenant  by  marital  right." 
The  opinion  held  that  the  new  statute  did 
not  retroact,  so  as  to  destroy  an  estate  by 
marital  right  previously  acquired,  and  thus 
disfranchise  the  tenant,  and  that  therefore 
any  person  who  liad  acquired  a  right  to  vote 
previous  to  December  2,  1872,  as  tenant  by 
marital  right,  and,  a  fortiori,  as  tenant  by 
the  curtesy  initiate,  was  not  affected  in  his 
right  by  the  new  statute  which  then  went 
into  effect  The  opinion  then  proceeds: 
"One  other  question  remains  to  be  consider- 
ed, namely:  Can  a  husband  who  has  mar- 
ried since  December  2,  1872,  or  whose  wife 
has  acquired  the  property  on  which  he  claims 
the  right  to  vote  since  December  2,  1872, 
be  entitled  to  vote  under  article  2,  {  1,  if  he 
has  had  issue  by  her  capable  of  inheriting 
it?  The  new  statute  (Gen.  Stat  R.  I.  c.  152, 
(  14)  provides  that  the  right  of  the  husband 
in  the  real  estate  of  the  wife  as  tenant  by 
the  curtesy  shall  not  be  impaired.  But  this 
cannot  mean  that  this  right  as  tenant  by 
the  curtesy  Initiate  shall  not  be  Impaired; 
for  the  at>solute  appropriation  to  the  use  of 
the  wife  necessarily  excludes  that  right,  as 
well  as  the  mere  marital  title.  It  means, 
doubtless,  that  tenancy  by  the  curtesy,  in 
its  stricter  sense,  as  consummate  by  the 
death  of  the  wife,  shall  not  be  impaired." 
The  opinion  then  considers  the  question 
whether  the  right  to  vote  is  lost 

The  statute  remained  unchanged  in  the 
Public  Statutes  of  1882,  but  appeared  in  its 
present  form  in  Gen.  Laws  1896.  Under 
the  provisions  of  the  present  statute  (Gen. 
Laws  1909,  a  246,  |  1)  it  is  provided  that 
the  property  of  the  wife  enumerated  "shall 
be  and  remain  her  sole  iind  separate  prop- 
erty free  from  the  control  of  her  husband." 
We  think  this  secures  the  property  to  her 
separate  use  as  effectively  as  the  words  of 
chapter  152,  |  1,  Gen.  Statutes  1872,  viz.: 
"Shall  be  absolutely  secured  to  her  sole  and 
separate  use."  The  express  provision  that 
the  property  "shall  not  be  liable  to  be  at- 
tached, or  in  any  way  taken,  for  the  debts 
of  the  husband,"  is  not  In  the  present  stat- 
ute. Section  12  of  said  chapter,  however, 
provides  tliat  "the  wife  or  her  property 
shall  not  l>e  liable  for  the  contracts  .or  the 
torts  of  her  husband."  The  provision  of 
section  8,  that  "the  right  of  the  husband  in 
the  real  estate  of  the  wife  as  tenant  by  the 
curtesy  •  •  *  shall  not  be  impaired  by 
the  provision  of  this  chapter,"  does  not  en- 
large the  right  of  tenancy  by  the  curtesy 
beyond  what  it  was  under  the  statute  under 
consideration  in  Re '  Voting  Laws,  supra, 
where  at  page  593,  the  opinion  says:  "The 
new  statute  (Gen.  Stat  R.  I.  c.  152,  |  14) 
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provldee  that  the  right  ot  the  husband  in 
the  real  estate  of  the  wife  as  tenant  by  the 
curteey  shall  not  be  Impaired.  But  this  can- 
not mean  that  this  right  as  tenancy  by  the 
curtesy  initiate  shall  not  be  Impaired;  for 
the  ateolate  appropriation  to  the  use  of  the 
wife  necessarily  excludes  ttmt  right,  as  well 
as  the  mere  marital  title.  It  means,  doubt- 
less, that  tenancy  by  the  curtesy,  in  its 
stricter  sense  as  consummate  by  the  death 
of  the  wife,  shall  not  be  impaired." 

We  are  of  the  opinion  that  under  chapter 
246,  Oen.  Laws  1909,  an  estate  of  tenancy 
by  the  curtesy  Initiate  is  not  attachable.  As 
the'  defendant  Alfred  A.  Sanford  at  the  time 
of  the  attachment  merely  had  an  estate  by 
the  curtesy  initiate,  the  plaintiff  took  noth- 
ing by  his  purchase  at  the  execution  sale  of 
the  right,  title,  interest,  and  property  which 
said  Alfred  A.  Sanford  had  at  the  time  of 
the  attachment  in  the  premises  described  in 
the  declaration,  and  therefore  acquired  no 
title  to  said  premises  which  will  support 
this  action  of  trespass  and  ejectment 

Decision  for  the  defendants  for  costs. 
The  papers  in  the  case  will  be  sent  bade  to 
the  district  court  of  the  Second  Judicial  dis- 
trict, with  the  decision  of  this  court  certi- 
fied thereon,  A>r  further  proceedings. 


RHODB  ISLAND  HOSPITAL  TRUST  CO. 
V.  DUNNELL  et  aL 

(Supreme  Court  of  Rhode  Island.     June  29, 

1912.    Motion  for  Reartniment  Denied 

July  31,  1912.) 

1.  PowKBs  (I  33*)  —  BxBconoN  —  Intention 

or  DONEK  OF  POWBB. 

Where  a  donee  of  a  power  to  dispose  of 
property  by  will  intends  to  execute  the  power, 
the  intention,  in  the  absence  of  any  statute  on 
the  subject,  must  be  so  apparent  that  the  in- 
strument is  not  fairly  susceptible  ot  any  other 
interpretation,  and  where,  under  the  circum- 
stances, the  intention  is  doubtful,  the  doubt 
will  prevent  the  instrument  from  being  deemed 
an  execution  of  the  power. 

[Ed.    Note. — For   other   cases,    see   Powers, 
Cent  Dig.  K  110-120;  Dec.  Dig.  {  33.*] 

2.  Statutes  ({  226*)— Constbuction— Adop- 
tion or  FoBBiON  Statutes. 

Where  a  foreign  statute  judicially  con- 
strued is  adopted,  the  construction  given  to  it 
in  the  foreign  jurisdiction  will  be  adopted. 

[Sid.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  256,  307;  Dec.  Dig.  §  226.*] 

8.   POWEBS   (S  33*)— EJXECUTION  OF  POWKB. 

Under  Gen.  Laws  1896,  c.  203,  {  0,  pro- 
viding that  a  bequest  of  the  personal  estate  of 
testator,  or  any  bequest  of  personalty  described 
in  a  general  manner,  shall  operate  as  an  execu- 
tion of  a  power,  unless  a  contrary  intent  ap- 
pears by  the  will,  a  donee  of  a  power,  who  be- 
queaths the  rest,  residue,  and  remainder  of  her 
estate  of  which  she  may  die  seised  or  possess- 
ed, or  to  which  she  may  be  entitled,  executes 
the  power,  and  her  will  passes  personalty  be- 
queathed to  her  with  power  to  dispose  of  by 
will,  unless  a  contrary  intent  appears  in  the 
will. 

[Ed.   Note.— For    other  cases,   see   Powers, 
Cent  Dig.  |§  110-120;    Dec.  Dig.  «  33.*] 


4.  PowEBS  (I  36*)— Execution— What  Law 

GOVEBNS. 

The  law  in  force  at  the  domicile  of  the 
donor  of  a  power  controls  as  to  the  execution 
of  the  power  by  the  donee,  in  case  of  coiJUct 
with  the  law  of  the  domicile  of  the  donee. 

[Ed.  Note. — For  other  cases,  see  Powers. 
Cent  Dig.  §|  137-149,  155;    Dec.  Dig.   S  36.*] 

5.  PowEBS  (I  36*)- Execution- WHApr  Law 

GOVEBNB. 

Where  a  will  bequeathing  property  to  * 
legatee  for  life,  with  power  to  appomt  by  will. 
did  not  specify  that  the  power  should  be  exe- 
cuted only  by  a  special  form  of  will,  but  by  will 
generally,  the  law  in  force  at  the  time  ot  ex- 
ecution of  the  power  governs. 

[Ed,  Note. — For  other  cases,  see  Powers, 
Cent  Dig.  {§  137-149,  155;    Dec.  Dig.  f  36.*] 

6.  PowEBs  (I  38*)— Constbuction- "ExBCU- 

TION  OP  A  POWEB." 

A  donee  of  a  power  to  dispose  of  person- 
alty by  will  disposed  of  speciBed  property,  con- 
sisting of  real  estate  and  of  specific  tangible 
property,  and  then  gave  the  rest  residue,  and 
remainder  of  her  estate  of  which  she  mieht  die 
seised,  or  to  which  she  might  be  entitled,  to 
persons  named.  Held,  that  the  donee  exercised 
the  power,  within  Gen.  Laws  1896,  c.  203.  {  9, 
providing  that  a  devise  of  real  estate  and  a 
bequest  of  personal  estate  shall  operate  a*  an 
"execution  of  a  power"  nnless  a  contnry  in- 
tent appears. 

[E!d.  Note.— For  other  cases,  see  Po^rers, 
Cent  Dig.  {{  110-120;   Dec.  Dig.  |  33.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol  3,  pp.  2568-2561.] 

Case  Certified  from  Superior  Court  Provi- 
dence and  Bristol  Counties ;  Wlllard  B.  Tan- 
ner, Presiding  Justice. 

Salt  by  the  Rhode  Island  Hospital  Trust 
Company,  trustee  under  the  will  of  Jacob 
Dunnell,  deceased,  against  Henry  Dunnell 
and  others,  for  instructions.  Case  certified 
to  the  Supreme  Court    Decree  ordered. 

Jamea  Tlllinghast,  of  Providence,  for  com- 
plainant LlTingaton  Ham,  of  Providence, 
for  defendants  Henry  Donndl  and  otliers. 
Tillinghast  &  Collins,  of  Providence  (Condert 
Bros.,  of  New  York  City,  of  counael),  for  de- 
fendants Denny. 

JOHNSON,  J.  This  la  a  biU  in  eqoity  for 
instructlonB,  brought  by  the  Rhode  Island 
Hospital  Trust  Company,  as  tmatee  under 
the  will  of  Jacob  Dunnell,  late  of  Pawtncfc- 
et  deceased,  certified  to  this  court  under  Geo. 
Laws  1909,  c.  289;  {86.  By  the  will  of  said 
Jacob  Duunell,  who  died  in  May,  1886,  one- 
fourth  of  certain  personalty  waa  bequeath- 
ed to  the  complainant  In  trust  to  pay  the 
net  income  to  Sophie  B.  D.  Denny,  a  dangli- 
ter  of  the  testator,  during  her  lifetime,  and 
upon  her  decease  to  stand  seised  of  the  fnnd 
"to  such  uses  and  in  such  manner  and  for 
such  persons  as  sncb  deceased  shall  by  her 
last  will  and  testament  declare  and  appoint 
concerning  the  same,  and  In  default  of  soch 
will  then  in  trust  for  such  persona  as  shall 
be  the  then  Itelrs  at  law  of  such  deceased,  of 
my  blood  according  to  the  atatutea  of  de- 
scent then  in  force  in  said  state  of  Rhode 
Island,  such  persons  to  take  in  the  propor- 
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-tiona  prracrlbed  by  the  same  statutes."  So- 
phie B.  D.  Denny  died  In  May,  1910,  a  resi- 
dent of  New  York  City,  leaving  a  wlU  con- 
taining no  reference  to  said  power  of  ap- 
pointment, or  to  the  fund  in  the  possession 
of  the  complainant,  bat  containing  the  fol- 
lowing residuary  clauses: 

"Fifth.  I  give,  devise  and  bequeath  to  my 
said  husband,  John  T.  Denny,  one-half  of  all 
the  rest,  residue  and  remainder  of  my  estate 
and  property,  of  which  I  may  die  seised  or 
possessed,  or  to  which  I  may  be  entitled, 
whether  real  or  x>ersonal. 

"Sixth.  I  give,  devise  and  bequeath  the 
other  half  of  such  rest,  residue  and  remain- 
der as  follows:  One- third  to  my  son  Thom- 
as Denny,  one-third  to  my  daughter  Maude 
D.  Denny,  and  the  remaining  third  as  fol- 
lows, to  wit:  One-half  thereof  to  my  son 
Thomas  Denny,  to  be  used  as  he  may  think 
for  the  best  Interests  of  snch  of  his  children 
as  may  survive  me,  bat  without  imposing 
any  trust  in  respect  thereto,  and  the  other 
half  thereof  to  my  grandson  Francis  0.  Dale, 
if  he  shall  sarvlve  me;  but  if  he  shall  die 
before  me,  then  such  portion  shall  fall  into 
and  be  distributed  as  a  part  of  my  residuary 
estate  as  hereinbefore  provided." 

The  question  presented  is  whether  these 
resldaary  clauses  of  the  will  of  Sophie  B. 
D.  Denny  operated  to  exercise  the  power 
of  appointment  given  her  by  the  will  of  Ja- 
cob Dunnell.  The  further  question  has  been 
argued  whether,  if  the  jwwer  was  not  exer- 
cised, the  trust  fund  held  by  the  complain- 
ant now  belongs  exclusively  to  the  children 
and  Issue  of  Mrs.  Denny,  or  to  all  the  heirs 
■of  Jacob  Dunnell. 

[1]  From  the  decisions  of  this  court  it  is 
clear  that  ander  the  law  of  this  state  as  It 
stood  prior  to  the  passage  of  chapter  203,  | 
9,  Gen.  Laws  R.  I.  1896,  the  will  of  Mrs. 
Denny  would  not  have  exercised  the  power 
of  appointment  given  her  by  said  will  of 
Jacob  Dunnell.  Matteson  v.  Goddard,  17  R. 
I.  299,  21  Atl.  914;  Cotting  v.  De  Sartlges, 
17  R.  I.  868,  24  Atl.  630,  16  L.  R.  A.  867; 
Mason  V.  Wheeler,  19  R.  I.  21,  31  Atl.  426, 
61  Am.  St.  Rep.  734.  Thus  in  Mason  v. 
Wheeler,  19  R.  I.  21,  at  page  22,  31  Ati.  426, 
at  page  427,  61  Am.  St  Rep.  734,  Matteson, 
C  J.,  says:  "The  rule  in  relation  to  the 
execution  of  powers,  as  stated  by  Mr.  Jus- 
tice Story,  In  Blagg  v.  Miles,  1  Story,  446, 
which  may  be  regarded  as  a  leading  case  in 
this  conntry  on  the  subject,  is  that  If  the 
donee  of  the  power  intends  to  execute,  and  the 
mode  be  in  other  respects  unexceptionable, 
the  Intention,  however  manifested,  wheth- 
er directly  or  indirectly,  positively  or  by  Im- 
plication, will  make  the  execution  valid  and 
operative;  but  the  intention  must  be  so  ap- 
parent and  clear  that  the  instrument  is  not 
fairly  sasceptible  of  any  other  interpreta- 
tion. If,  considering  all  the  circumstances, 
the  intention  be  doubtful,  the  doubt  will  pre- 
vent the  instrument  from  being  deemed  an 
execution  of  the  power.    It^ls  not  necessary, 


however,  that  the  Intention  to  execute  should 
appear  by  express  terms  or'  recitals  in  the 
instrument.  It  is  sufficient  if  it  appears  by 
words,  acts,  or  deeds  demonstrating  the  in- 
tention. In  the  case  referred  to  three  class- 
es of  cases  are  enumerated  which  have  been 
held  to  be  sufficient  demonstrations  of  an  in- 
tended execution  of  a  power:  (1)  Where 
there  has  been  some  reference  in  the  will  or 
other  Instrument  to  the  power;  (2)  a  ref- 
erence to  the  property  which  is  the  subject 
on  which  the  imwer  is  to  be  executed;  (3) 
where  the  provision  in  the  will  or  other  in- 
strument executed  by  the  donee  of  the  power 
would  otherwise  be  ineCTectual  or  a  mere 
nullity;  in  other  words,  would  have  no  op- 
eration except  as  an  execution  of  the  pow- 
er." 

In  the  case  at  bar  it  is  admitted  that  there 
wa.s  other  property  of  Mrs.  Denny  which 
passed  by  the  residuary  clauses,  and  that  a 
general  residue  was  bequeajthed  by  said  re- 
siduary clauses,  without  description  of  prop- 
erty and  containing  no  reference  to  the  pow- 
er. Chapter  203,  |  9,  Gen.  Laws  1896,  reads 
as  follows: 

"Sec.  9.  A  general  devise  of  the  real  es- 
tate of  the  testator,  or  of  the  real  estate  of 
the  testator  in  any  place  or  In  the  occupa- 
tion of  any  person  mentioned  in  his  will,  or 
otherwise  described  in  a  general  manner, 
shall  be  construed  to  include  any  real  estate 
or  any  real  estate  to  which  such  description 
shall  extend,  as  the  case  may  be,  which  he 
may  have  power  to  appoint  in  any  manner 
he  may  think  proper,  and  shall  operate  as  an 
execution  of  such  power  unless  a  contrary 
Intention  shall  appear  by  the  will;  and  in 
like  manner  a  bequest  of  the  personal  estate 
of  the  testator  or  any  bequest  of  personal 
property  described  In  a  general  manner, 
shall  be  construed  to  Include  any  personal 
estate  or  any  personal  estate  to  which  such 
description  shall  extend,  as  the  case  may  be, 
which  he  may  have  power  to  appoint  in  any 
manner  he  may  think  proper,  and  shall  op- 
erate as  an  execution  of  such  power,  unless 
a  contrary  intention  shall  appear  .by  the 
will." 

This  section  is  a  literal  copy  of  section  27 
of  the  English  Wills  Act  (St  1  Vict  c.  26), 
and  has  remained  in  the  statutes  unchanged, 
being  now  section  9,  c.  254,  Gen.  Laws  1909. 
The  decisions  of  this  court  cited  supra  were 
In  accord  with  the  decisions  of  the  English 
courts  made  prior  to  the  passage  of  the 
Wills  Act.  Denn  Dem.  Nowell  v.  Roake,  6 
Blng.  475,  478;  Andrews  v.  Emmot  2  Bro. 
297;  Jones  v.  Curry,  1  Swanst  66.  In  the 
first  of  these  cases,  Alexander,  C.  B.,  giving 
the  unanimous  opinion  of  the  Judges  to  the 
House  of  Lords,  says:  "There  are  many 
cases  upon  this  subject,  and  there  Is  hardly 
any  subject  upon  which  the  principle  ap- 
pears to  have  been  stated  with  more  uni- 
formity, or  acted  upon  with  more  constancy. 
They  begin  with  Sir  Edward  Clere's  Case,  in 
the  reign  of  Queen  Elizabeth,  to  be  found  in 
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the  Stzth'  Report,  and  are  continned  down 
to  the  present  time;  and  I  may  Tentare  to 
say  that  In  no  instance  has  a  power  or  au- 
thority been  considered  as  executed  unless 
by  some  reference  to  the  power  or  authori- 
ty, or  to  the  property  which  was  the  sub- 
ject of  It,  or  unless  the  provision  made  by 
the  person  Intrusted  with  the  power  would 
have  been  Ineffectual — wonid  have  had  noth- 
ing to  operate  upon,  except  It  were  consid- 
ered as  an  execution  of  such  power  or  au- 
thority." It  seems  to  have  been  uniformly 
held  that  the  English  law  upon  the  subject 
was  changed  by  the  section  of  the  Wills 
Act  above  cited,  and  that  a  general  residU' 
ary  clause  of  either  real  or  personal  proper- 
ty will  now  execute  the  power,  although 
such  clause  contains  no  reference  to  the 
power,  and  although  the  extrinsic  facts  be- 
fore regarded  as  necessary  are  entirely  ab- 
sent Spooners  Trust,  2  Sim.  (N.  S.)  128 
(1851);  Hutching  v.  Osborne,  4  K.  &  X  2S2: 
Thomas  v.  Jones,  2  J.  ft  Hem.  475;  Scrlven 
T.  Sandom,  2  J.  ft:  Hem.  743  (1802);  In  re 
Powell's  Trusts,  39  L.  X  Gh.  188;  Boyes  v. 
Cook,  L.  R.  14  Cb.  Div.  63;  In  re  Clarke's 
Estate,  L.  R.  14  Ch.  Dlv.  423;  Freme  t. 
Clement,  I*  R.  18  Ch.  DIt.  499;  Holyland  v. 
Lewln,  L.  R.  26  Ch.  Div.  266.  See,  also,  Wil- 
day  v.  Bamett,  L.  R.  6  Eq.  193. 

[2]  The  English  statute  had  thus  received 
a  definite  construction  long  prior  to  its  adop- 
tion in  this  sUte,  and  it  la  a  general  rule 
that,  where  a  foreign  statute  has  been  so 
construed,  the  construction  given  to  it  In 
the  jurisdiction  of  its  origin  will  also  be 
adopted  when  the  statute  itself  is  copied. 
Thus  Durfee,  O.  X,  in  Sayles  v.  Bates,  16 
R.  I.  342,  at  page  344,  6  Atl.  497,  498,  citing 
Massachusetts  decisions  upon  the  statute 
there  under  consideration,  said:  "Our  stat- 
ute was  borrowed  from  the  Massachusetts 
statute,  and  should  be  construed  the  same 
way,  unless  there  is  some  strong  reason  for 
construing  It  differently."  Stiness,  J.,  in  Mil- 
ler T.  Coffin,  19  R.  I.  164,  168,  36  Atl.  6,  8: 
"When  a  statute  is  adopted  which  has  al- 
ready received  a  judicial  construction,  it  is 
to  be  presumed  that  it  was  adopted  in  view 
of  such  construction."  Bee,  also,  In  re 
O'Connor,  21  R.  I.  465,  44  AU.  591,  79  Am. 
St  Rep.  814. 

[3]  But  if  the  Wills  Act  had  not  been  con- 
strued by  the  English  cases.  It  would  still 
be  evident  that  the  law  has  been  changed 
by  the  statute.  Before  the  enactment  of  the 
statute  in  question,  the  rule  was  "that  if 
the  donee  of  the  power  Intends  to  execute, 
and  the  mode  be  in  other  respects  unex- 
ceptionable, the  intention,  however  manifest- 
ed, whether  directly  or  indirectly,  positively 
or  by  implication,  will  make  the  execution 
valid  and  operative;  but  the  intention  must 
be  so  apparent  and  clear  that  the  instrument 
is  not  fairly  susceptible  of  any  other  inter- 
pretation. If,  considering  all  the  circum- 
stances, the  intention  be  doubtful,  the  doubt 
will  prevent  the  instrument  from  being  deem- 


ed an  execution  of  the  power."  Mason  v. 
Wheeler,  supra.  By  the  statute,  bowerer. 
"a  bequest  of  the  personal  estate  of  the  tes- 
tator, or  any  bequest  of  personal  property- 
described  in  a  general  manner,  shall  be  con- 
strued to  include  any  personal  estate  or  any 
personal  estate  to  which  such  description 
shall  extend,  as  the  case  may  be,  wtiicb  be 
may  have  power  to  appoint  in  any  manner 
he  may  think  proper,  and  shall  operate  as  an 
execution  of  such  power,  unless  a  contrary  In- 
tention shall  appear  by  the  will."  Tbe  lan- 
guage of  tbe  bequest  in  Mrs.  Denny's  will 
being  "all  tbe  rest,  residue,  and  remainder 
of  my  estate  and  property,  of  which  I  may 
die  seised  and  possessed,  or  to  which  T  may 
be  entitled,  whether  real  or  personal,"  ancb 
bequest  will  include  any  personal  estate 
which  she  may  have  power  to  appoint  in 
any  manner  she  may  think  proper,  and  vrill 
operate  as  an  execution  of  such  power,  on- 
less  a  contrary  intention  shall  appear  by 
the  will.  If  this  la  not  so  the  statute  i» 
without  effect 

In  several  of  the  cases  cited,  supra,  con- 
siderable  stress   was   laid   upon   the     final 
words  of  the  statute,  "unless  a  contrary  in- 
tention appear  by  the  will."    Thus  Cotton, 
L.  X,  in  Boyes  t.  Cook,  !&  R.  14  Ch.  Dlv., 
at  page  57:   "In  my  opinion  that  sectltMi  ap- 
plies unless  a  contrary  Intention  appears  by 
the  will,  whetber  the  will  is  made  before 
or  after  tbe  creation  of  tbe  power.    We  have- 
to  look  only  at  the  will  for  a  contrary  in- 
tention, and  tbe  distinctions  made  by   tbe 
settlement  cannot  be  said  to  be  a  contrary 
intention  appearing  by  tbe  will."    Woodi.  V. 
0.,  In   Scrlven   v.   Sandom:    "There  is   no 
contrary  Intention  within  the  meaning   of 
the  statute,  unless  you  And  something   in 
the  will  inconsistent  with  tbe  view  that  tl>e 
general  devise  was  meant  as  an  execution 
of  the  power.    It  would  not  be  a  safe  rale 
to  proceed  upon  to  pick  out  little  circum- 
stances, and  infer  from  them  whether   tbe 
testator  had  or  bad  not  in  his  mind  tbe  in- 
tention   of    exercising    the    power.     There 
ought  to  be  shown  something  which  can  fair- 
ly be  described  as  inconslAent  with  sucb 
an  intention.    Tbe  cases  upon  dower  have 
some  bearing  on  the  point,  where  It  is  al- 
ways held  that  'dower  attaches  in  the  ab- 
sence of  some  positive  Inconsistency  between 
the  gifts  contained  in  the  will  and  the  claim 
of  dower.    Other  analogies  of  the  same  kind 
may  be  suggested,  and  they  all  tend  to  tbe 
conclusion  that  the  only  safe  rule  for  dis- 
criminating between  mere  conjecture  and  tbe 
contrary  intent  required  by  the  statute   is 
to  inquire  whether  there  Is  anything  in  tbe 
will   inconsistent  with  the  notion  that  the 
residuary  bequest  is  meant  to  operate  as  an 
execution  of  tbe  power." 

The  statute  of  New  Tork  (Laws  of  1897. 
vol.  1,  c.  417)  is  in  somewhat  different  terms 
from  our  statute,  and  is  as  follows: 

"Sec.  6.  Power  to  Bequeath  Executed  by 
General  Provisions  in  Will. — Personal  prop- 
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erty  embraced  In  a  power  to  bequeath,  pass- 
-es  by  a  will  purporting  to  pass  all  the  per- 
sonal property  of  the  testator,  unless  the 
Intent,  that  the  will  shall  not  operate  as  an 
-execution  of  the  power,  appears  therein  ei- 
ther expressly  or  by  necessary  Implication." 
The  substance  of  this  statute  is  the  same 
as  that  of  the  E^ugllsh  and  Rhode  Island 
statutes.  And  long  before  the  enactment  of 
tills  statute  expressly  extending  the  princi- 
ple to  personal  property,  the  statute  apply- 
ing In  terms  to  real  property  had  been  ex- 
tended to  personal  property  by  the  decisions 
of  the  New  7ork  court.  N.  1.  Life  Ins.  Co. 
T.  Uvlngaton,  188  N.  X.  125,  30  N.  B.  724; 
Lockwood  T.  Mildeberger,  169  N.  Y.  181, 
186,  68  N.  B.  803,  804.  In  the  latter  case, 
the  court,  Parker,  C.  J.,  says:  "It  was  the 
role  of  the  common  law  that  whether  a  par- 
ticular disposition  should  be  treated  as  an 
execution  of  a  power  was  a  question  of  in- 
tention, and  that  the  several  provisions  of  a 
will  should  be  carefully  considered  for  the 
purpose  of  ascertaining  whether  the  party 
really  meant  to  execute  the  power  or  not. 
4  Kent's  Cknn.  336;  White  v.  Hicks,  33  N. 
Y.  883.  The  common-law  rule,  however,  has 
been  changed  by  legislative  enactment  By 
section  126  of  the  Statute  of  Powers,  now 
section  156  of  the  Real  Property  Law  (Laws 
1896.  c.  547),  it  Is  provided  that  'lands  «n- 
braced  In  a  power  to  devise  shall  pass  by  a 
will  purporting  to  convey  all  the  real  prop- 
erty of  the  testator,  unless  the  Intent  that 
the  will  shall  not  operate  as  an  execution  of 
the  power,  shall  appear,  expressly  or  by  nec- 
essary ImpUcation.'  1  R.  S.  p.  737.  It 
was  held  by  this  court  in  Button  v.  Benkard, 
92  N.  Y.  285,  that  the  rule  laid  down  in 
section  126,  supra,  touching  the  execution  by 
will  of  a  power  as  to  real  estate,  should  be 
applied  to  personal  estate  also,  and  it  fol- 
lows, therefore,  that  it  is  the  law  of  this 
state  that  by  the  residuary  clause,  by  which 
Mrs.  Mildeberger  gave  to  her  husband  all 
the  rest,  residue,  and  remainder  of  her  es- 
tate, she  executed  the  power  of  appointment 
given  to  her  by  her  grandmother's  will,  un- 
less it  appears  expressly,  or  by  necessary 
implication  from  the  language  of  the  will, 
that  it  was  not  her  intent  that  the  will 
should  operate  as  an  execution  of  the  power. 
it  is  not  pretended  that  she  expressed  an 
Intent  that  the  residuary  clause  should  not 
-operate  as  an  execution  of  the  power,  nor 
do  we  think  that  it  appears  by  necessary 
implication.  Such  an  Intent  is  not  to  be 
implied  from  the  fact  tliat  no  reference  was 
made  to  her  grandmother's  will,  or  to  the  pow- 
er of  appointment  therein  conferr^  upon  her, 
for  the  disposition  of  all  her  own  property 
operated  under  the  will  as  an  exercise  of  such 
power  of  appointment  The  omission  of  all 
reference  to  it,  therefore,  does  not  imply  an 
Intent  not  to  execute  the  power.  The  basis 
for  a  necessary  implication  that  it  was  not 
her  intent  to  execute  the  power  must  there- 
fore, be  found  'In  some  other  provision  than 


that  which  under  the  will  operates  as  an 
execution  of  the  power.  In  examining  the 
will  in  the  light  of  the  grandmother's  will, 
and  the  circumstances  surrounding  Mrs.  Mil- 
debei^er  at  the  time  of  the  execution  of 
her  wUl,  it  will  not  suffice  to  indulge  in  as- 
sumptions, for  the  law  requires  that  the  in- 
tent not  to  execute  the  power  must  appear 
either  expressly  or  by  necessary  implication. 
Necessary  implication  results  only  where 
the  will  permits  of  no  other  interpretation. 
'Necessary'  is  defined  to  mean: '  Such  as  must 
be;'  'impossible  to  be  otherwise;'  'not  to  be 
avoided;'  'inevitable.'  The  intent  not  to  ex- 
ecute the  power,  therefore,  must  not  be  im- 
plied, unless  it  so  clearly  appears  that  it  is 
not  to  be  avoided." 

[4,  S]  Counsel  for  Henry  Dunnell  et  al. 
contend  that  section  9  of  chapter  254  of  the 
General  Laws  of  1909  has  no  application, 
and  argue  as  follows: 

"The  Dunnell  will  having  been  executed 
in  1883,  and  the  testator  having  died  in  1886, 
and  the  Denny  will  having  been  executed  in 
1908,  and  the  testatrix  having  died  in  1910, 
we  have  a  case  where  the  law  in  force  at' 
the  time  of  the  execution  of  the  will  of  the 
donee  of  the  power  differs  from  the  law  in 
force  at  the  time  of  the  execution  of  the 
will  of  the  donor.  Where  the  law  in  force 
at  the  place  where  the  donor  has  his  domi- 
cile differs  from  the  law  in  force  at  the 
place  where  the  donee  has  his  domicile,  the 
law  of  the  domicile  of  the  donor  controls 
as  to  the  execution  or  nonexecution  of  the 
power.  Lane  v.  Lane,  4  Pennewill  (Del.) 
368,  65  Atl.  184,  64  Ia  R.  A.  849,  103  Am. 
St  Rep.  122;  Sewall  v.  Wilmer,  132  Mass. 
131;  Bingham's  Appeal,  64  Pa.  345;  Law- 
rence's Estate,  136  Pa.  364,  363,  20  AU.  621. 
11  L.  R.  A.  85,  20  Am.  St  Rep.  925;  Dotting 
V.  De  Sartlges,  17  R.  I.  668,  24  Atl.  530, 
16  L.  R.  a;  367. 

"In  Sewall  v.  Wilmer  the  court  says,  at 
132  Mass.  136,  137:  'It  is  true  that  as  to 
personal  property  at  least,  the  construction 
and  effect  of  a  will,  and  the  distribution 
thereby  made  of  the  testator's  estate,  are 
to  be  governed  by  the  law  of  his  domicile. 
But  the  property  of  which  Mrs.  Wilmer  liaa 
a  power  of  appointment  is  not  her  property, 
but  the  property  of  her  father;  and  the  in- 
stnunent  executed  by  her  takes  effect  not 
as  a  disposition  of  her  own  property,  but  as 
an  appointment  of  property  of  her  father. 
The  domicile  of  the  testator  whose  property 
ia  in  question  is  therefore  the  domicile  of 
her  father.  •  •  •  she  must  be  presumed 
to  have  intended  that  her  \rUl  should  have 
the  effect  by  way  of  appointment,  attributed 
to  it  by  the  law  of  the  only  place  in  which 
it  could  be  made  operative  as  such.'  In 
Bingham's  Appeal  ttie  court  says:  'It  is 
manifest  tliat  no  possible  Judicial  interpreta- 
tion of  ttie  words  "my  personal  estate"  can 
make  them  mean  the  estate  of  another.  It 
is  simply  a  legal  effect  or  operation  of  the 
law  of  statutory  construction  which  can  do 
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80.  But  where  the  situs  both  of  the  will 
containing  the  power  and  of  the  property 
subject  to  it  lies  beyond  the  domain  of  Par- 
liament, it  is  evident  that  the  statutory  con- 
struction of  the  instrument  of  execution  can 
hare  no  operation  upon  it  That  would  he 
to  subject  Pennsylvania  rights  to  English 
dominion.  Whether  a  power  contained  in  a 
Pennsylvania  will  over  Pennsylvania  proper- 
ty has  been  duly  executed  is  evidently  a 
question  of  Pennsylvania  law,  and  not  that 
of  a  foreign  country  having  no  Jurisdiction.' 
In  Cotting  V.  De  Sartiges  our  own  court 
says:  'It  is  i\ot  the  fact  of  the  donor*s  own- 
ership of  the  property  which  points  to  tb^ 
law  of  this  state  as  the  criterion,  but  the 
fact  that  her  will  is  the  controlling  instru- 
ment in  the  disposition  of  the  property.' 

"Similarly  the  legality  of  the  disposition 
made  by  the  donee  is  governed,  not  by  the 
law  of  his  domicile,  bat  by  the  law  of  the 
domicile  of  the  donor  of  the  power.  In  re 
Bald,  66  Xi.  J.  Ch.  N.  S.  524;  Pouey  v. 
Hordem,  [1900]  1  Ch.  492;  In  re  Megret, 
[1901]  1  Ch.  B47.  In  Pouey  v.  Hordem  the 
court  says  at  page  494:  "The  execution  of 
such  a  power  does  not  bring  the  appointed 
property  into  the  will  of  the  appointee  at 
all,  but  operates  as  a  nomination  of  the  per- 
sona whose  names  are  to  be  Inserted  in  the 
settlement  as  entitled  in  remainder  in  lieu 
of  the  power  of  appointment.'  Even  in  the 
matter  of  determining  whether  the  instru- 
ment executed  by  the  donee  is  or  is  not  a 
will,  it  is  held  that  the  instrument  must  l>e 
executed  according  to  the  formalities  re- 
quired by  the  law  of  the  domicile  of  the 
donor.  Blount  v.  Walker,  28  S.  C.  645  (6 
S.  E.  558];  In  re  Klrwan's  Trusts,  25  Ch. 
Dlv.  373;  Hummel  v.  Hummel,  [1898]  1 
Ch.  642;  In  re  D'EBte,  [1900]  1  Ch.  898; 
Barretto  v.  Young,  [1900]  2  Oh.  339;  In  re 
Scholefleld,  [1906]  2  Ch.  408. 

"All  of  the  above  cases  are  concerned  with 
a  difference  In  the  place  of  the  execution  of 
the  donor's  will  and  the  donee's,  rather  than- 
with  a  difference  in  time.  But  the  principle 
of  all  the  cases  (and  It  is  nowhere  more 
distinctly  stated  than  in  the  Rhode  Island 
case)  is  that  since  the  will  of  the  donor  is 
the  controlling  Instrument  the  law  applicable 
to  the  toill  of  the  donor  governs  in  determin- 
ing whether  the  will  of  the  donee  executes 
the  power.  The  Bunnell  will  controls  the 
Denny  will,  and  therefore  the  law  governing 
the  Dunnell  will  governs  the  Denny  will.  If 
this  be  the  true  principle.  It  applies  equally 
well  to  a  difference  in  time  as  to  a  ^it- 
ference  in  place,  xoith  this  distinction :  That 
if  the  law  applicable  to  the  donor's  wiU  has 
^een  changed  before  the  will  of  the  donee 
goes  into  effect,  it  is  the  later  law  which  will 
prevail.  It  appears  to  be  the  contention  of 
the  Denny  family  that  this  is  ewactly  what 
1ms  occurred  here  by  the  enactment  of  sec- 
tion 9  of  chapter  25-}  of  the  Laws  of  1909, 
passed  originally  in  JS96."  (The  Italics  are 
ours.) 


■  Counsel  proceeds:  "the  complete  answer 
to  this  contention  is  that  section  45  of  the 
same  chapter  provides  that  'this  chapter  and 
the  provisions  thereof  shall  not  extend  to 
any  will  made  and  executed  prior  to  tlie  first 
day  of  February,  eighteen  hundred  ninety- 
six,  •  •  •  but  the  law  in  force  at  the 
time  of  the  execution  of  such  will  made  and 
executed  prior  to  said  date  shall  govern  the 
same.'  It  is  no  doubt  competent  for  tbe  Leg- 
tslature  to  pass  an  act  affecting  wills  al- 
ready made  (Langley  v.  Langley,  18  R.  I.  61S 
[30  Atl.  465]),  and  even  affecting  wills  that 
have  gone  into  effect  (Smith  v.  Hall,  20  B. 
I.  170  [37  AtL  698]) ;  but  it  is  expressly  de- 
clared that  section  9  of  chapter  254  sha!! 
not  have  that  effect" 

The  cases  cited  by  counsel  in  the  above 
argument  as  to  the  controlling  power  of  the 
law  of  the  domicile  of  the  donor  are  in  point. 
It  is  well  settled  that  the  law  of  tbe  domicile 
of  the  donor  controls  as  to  the  execution  of 
the  power  by  the  donee.  That  the  law  «t 
the  domicile  of  the  donor  at  the  time  of  tbe 
execution  of  his  will  is  to  control  as  to  tbe 
execution  of  a  power  of  appointment  given 
by  said  will,  to  the  exclusion  of  the  law  of 
said  domicile  at  the  time  of  the  execution 
of  the  power  is  in  entirely  different  prcqio- 
sitlon.  There  would  seem  to  be  no  doubt  ui- 
on  principle  that  the  fact  that  Mr.  Dunnell's 
will  gl\1ng  the  power  was  made  and  took 
effect  before  the  statute  can  make  no  dif- 
ference. The  statute  deals,  not  with  the 
creation  of  the  power,  but  with  Its  execution. 
Mr.  Dunnell's  will  did  not  specify  tbat  the 
iwwer  should  be  executed  only,  by  a  special 
form  of  will,  but  by  wlU  generally,  and  tbe 
Legislature  can  determine  the  constmctlon 
of  a  later  will,  and  give  it  the  effect  of 
executing  a  previously  granted  power.  Sec- 
tion Hi  of  the  WUls  Act  provides  "that  this 
act  shall  not  extend  to  any  will  made  be- 
fore the  first  day  of  January,  one  thousand 
eight  hundred  and  thirty  eight"  This  pro- 
vision did  hot  prevent  the  English  courts 
from  holding  that  powers  created  prior  tc> 
the  Wills  Act  could  be  executed  according 
to  its  provisions.  In  the  following  cases  the 
Instrument  granting  the  power  preceded  the 
statute  by  which  the  later  will  was  constru- 
ed: Hutchins  V.  Osborne,  4  E.  &  J.  232; 
Turner  v.  Turner,  21  L.  J.  Ch.  843;  Fremt- 
V.  Clement,  L.  E.  18  Cli.  Dlv.  499. 

[I]  Counsel  aVso  contend  that  the  bequest 
Is  not  within  the  terms  of  the  statute,  and 
argue  that:  "Even  if  section  9  of  chapte- 
254  were  applicable  to  the  Denny  will,  it  is 
submitted  that  the  words  of  the  will  do  not 
bring  it  within  the  terms  of  the  statute.  The 
power  is  executed  only  by  a  bequest  'of  the 
personal  estate  of  the  testator,'  or  of  prop- 
erty *descrlt}ed  in  a  general  mannec'  It  is 
evident  that  there  is  no  property  here  'de- 
scribed in  a  general  manner.'  To  refer  to 
property  as  the  residue  'of  my  estate  and 
property,  of  which  I  may  die  possessed,  or 
to  which  I  may  be  entitled/  may  serve  tv 
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Identify  It;  but  the  words  are  not  descrip- 
tive, and  If  those  words  were  to  be  regarded 
as  a  description,  they  constitute  a  misde- 
scription when  applied  to  property  over 
which  the  testatrix  has  only  a  power  of  ap- 
pointment. As  is  later  pointed  out,  she  was 
not  "possessed  or  or  'entitled  to'  the  fund 
held  by  the  complainant  as  trustee.  But  It 
Is  the  phrase  referring  to  bequests  'of  the 
personal  estate  of  the  testator'  that  Is  the 
dangerous  one.  The  statute  Is  written  In  the 
third  person,  and  wills  are,  perhaps  invaria- 
bly, written  in  the  first  person.  In  trans- 
lating the  statutory  words  'the  personal  es- 
tate of  the  testator*  into  a  will,  they  neces- 
sarily become  'my  personal  estate';  and  it 
Is  very  generally  and  properly  held  in  Eng- 
land that  a  bequest  of  'my  property,'  or  of 
'all  my  property,'  or  'the  residue  of  my  prop- 
erty,' executes  a  power  by  virtue  of  the  stat- 
ute. But  In  the  present  case  the  testatrix's 
Intentions  were  not  described  when  she  be- 
queathed the  residue  'of  my  estate  and  prop- 
erty,' which,  so  far,  would  unquestionably, 
under  the  statute,  execute  a  power.  She 
went  on  and  speclfled  that  it  was  her  es- 
tate and  property  'of  which  I  may  die  pos- 
sessed or  to  which  I  may  be  entlUed.'  She 
certainly  was  not  possessed  of  this  fund,  nor 
Gonld  she  be  entitled  to  any  i>art  of  it^  ex- 
cept unpaid  income  and  a  proportionate  part 
of  income  accrued,  but  not  yet  payable.  Gen. 
Laws,  c.  254,  |  39.  The  statute  does  not  alter 
the  meaning  of  the  words  'possessed  of  or 
'entitled  to,'  and  they  are  just  as  inapplica- 
ble now  as  ever  to  property  over  which  one 
has  a.  power  of  disposition  only.  Matteson 
▼.  Ooddard,  17  R.  I.  299,  302  [21  AU.  914]." 
The  argument  does  not  avail  to  make  the 
bequest  anything  but  a  bequest  of  the  residue 
of  the  property  of  the  testatrix,  and  by  the 
statute  such  a  bequest  operates  as  an  execu- 
tion of  the  power.  In  the  will  of  Mrs.  Denny 
the  bequest  Is  of  "all  the  rest,  residue  and 
remainder  of  my  estate  and  property,  of 
which  I  may  die  seised  or  possessed  or  to 
which  I  may  be  entitled,  whether  real  or  per- 
sonal." In  the  case  cited  (Matteson  v.  Ood- 
dard) the  court  said:  "When  Mr.  Goddard 
made  his  will,  he  evidently  wished  to  give 
bis  wife  the  entire  residue  of  his  estate  as 
it  should  exist  at  his  death,  and  for  that 
purpose,  beyond  question,  added  the  words 
'of  which  I  may  be  possessed  at  the  time 
of  mu  death,'  after  the  words,  'all  the  rest 
and  residue  of  my  property,  real,  personal, 
and  mixed,  wherever  situated  and  of  what- 
ever kind.'  The  words  'or  over  which  I  at 
the  time  of  my  death  may  have  the  power  of 
testamentary  disposition'  follow  the  words 
'of  wlilch  1  may  be  possessed  at  the  time  of 
my  death,'  referring  back  to  the  same  ante- 
cedent, and  may  be  naturally  read  as  a  sup- 
plemental or  completer  expression  of  the 
same  purpose.  In  each  phrase  the  time  to 
which  it  relates  Is  a  prominent  feature.  It 
may  be  that  the  later  phrase  is  unnecessary 


for  such  a  purpose ;  and  yet  a  man  may  own 
more  than  he  po»»e»»e»,  If  'possets'  Is  used 
in  Its  primary  signification,  and  hence  the 
words  'or  be  then  entitled  to'  are  often  added 
for  greater  surety,  instead  of  which,  in  the 
residuary  clause  here,  the  phrase  in  ques- 
tion may  be  well  regarded  as  having  been 
used." 

The  bequest  is  clearly  within  the  terms  of 
the  statute.  No  Intent  not  to  execute  the 
power  can  be  gathered  from  Mrs.  Denny's 
will.  By  the  first  two  clauses  she  disposes  of 
specific  property,  consisting  of  real  estate  in 
New  York  City  and  certain  of  the  contents 
of  her  homestead.  By  the  third  and  fourth 
clauses  she  disposes  of  other  specific  tangible 
property,  presumably  also  situated  in  New 
York  dty.  It  is  only  by  the  fifth  and  sixth 
clauses  that  she  undertakes  to  dispose  of  any 
other  property  and  she  does  so  by  general 
residuary  bequests.  There  remain,  therefore, 
only  these  residuary  clauses  from  which  such 
intent  Is  to  be  gathered.  Certainly  no  in- 
tention not  to  exercise  the  power  of  appoint- 
ment given  her  by  her  father's  will  appears 
from  these  clauses. 

Our  decision  is  that  the  will  of  Sophie  B. 
D.  Denny  operated  to  execute  the  power  giv- 
en tp  her  by  the  will  of  Jacob  Dunnell.  It  is 
therefore  unnecessary  to  consider  the  ques- 
tion argued  as  to  the  ownership  of  the  fund 
In  the  event  that  the  power  was  not  exer- 
cised. 

A  decree  may  be  presented  In  accordance 
with  this  opinion,  in  order  that  the  same 
may  be  approved  by  this  court  and  ordered 
entered  in  the  superior  court. 


DULINSKI  «t  al.  v.  KLINO  «t  aL 

(Supreme  Court  of  New  Jersey.    July  1, 
1912.) 

(Syttabut  hy  the  Court.) 

IHTOXIOATINO  LlQUOBS    (i   108*')— tyTCBNSKS— 

Revocation— Pasties  to  Fboceedinq. 
The  statute  providing  for  the  forfeiture 
and  revocation  of  a  license  (Comp.  St.  1910, 
p.  2907,  I  83)  prescribes  as  a  necessary  con- 
sequence of  a  revocation  that  no  license  shall 
l>e  granted  for  a  period  of  a  year  thereafter 
to  sell  liquors  In  the  premises  for  which  the 
forfeited  license  was  granted,  and  hence  it 
follows  that  a  judgment  of  forfeiture  cannot 
stand,  unless  the  owner  of  the  premises  is  a 
party  to  the  proceedings. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  H  116-118;    Dec  Dig.  | 

108.»] 

Certiorari  prosecuted  by  Tofll  Dullnski 
and  another  to  review  the  revocation  of  a 
liquor  license  by  Peter  M.  Kllng,  the  Board 
of  Excise  Commissioners  of  the  City  of  Eliz- 
abeth, and  others.  Order  revoking  license 
set  aside. 

Argued  February  term,  1912,  before  BER- 
OEN,   VOORHEES,   and   KALISCH,   JJ. 
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John  J.  Stamler,  of  Elizabeth,  for  prose- 
cutors.  James  C.  Connolly,  of  Elizabeth,  for 
defendants. 

VOORHBES,  J.  This  Is  a  certiorari  to  the 
board  of  excise  of  the  city  of  Elizabeth.  Un- 
der It  a  rule  has  been  granted  to  take  aflB- 
davlts,  and  such  testimony  has  been  taken. 
Complaint  under  oath,  signed  by  two  citi- 
zens, was  made  to  the  board  of  excise, 
against  the  prosecutor,  Dulinsld,  duly  li- 
censed by  said  board  to  sell  liquors,  for  hav- 
ing sold  or  given  away  liquors  on  Sunday. 
It  sets  out  that  Dulinski,  proprietor  of  a  sa- 
loon at  No.  216  Second  street  licensed  to  sell 
liquors,  did  on  Sunday,  October  8,  1911,  vio- 
late the  act  regulating  the  sale  of  liquors, 
and  on  that  day  did  sell  and  offer  for 
sale,  and  give  away,  ale,  wines,  lager  beer, 
and  liquors,  and  that  by  reason  of  this  viola- 
tion his  license  became  subject  to  revocation. 
The  complaint  further  alleges  that  the  prem- 
ises whereon  the  violation  took  place  were 
owned  by  Thomas  Noonan.  Upon  this,  the 
proper  notice  issued  which  was  served  on  the 
saloon  keeper  and  also  on  Noonan,  the  owner 
of  the  fee  of  the  premises  whereon  the  sa- 
loon was  located.  After  a  trial,  a  judgment 
was  rendered  against  Dnllnskl,  the  proprie- 
tor, and  Noonan,  the  owner. 

In  this  conviction  there  Is  recited  that  on 
the  day  of  the  trial  certain  witnesses  named 
therein  were  sworn  in  said  matter,  and  one 
of  them  testified  that  "on  Sunday,  the  8th 
day  of  October,  A.  D.  1911,  he  went  Into  the 
said  saloon  kept  by  said  Du1ins~kl,  and  in  the 
presence  of  one  O'Brien  did  drink  beer  that 
he  found  on  the  bar,  and  that  he  saw  a  num- 
ber of  other  persons  In  said  saloon  who  bad 
beer  before  them  on  the  said  bar;  that  the 
said  O'Brien  testified  that  he  accompanied 
the  said  Mulcahy  on  the  said  8th  day  of  Octo- 
ber, 1911;  that  the  other  witnesses,  naming 
them,  did  each  testify  that  they  were  in 
said  saloon  on  the  said  8th  day  of  October, 
1911,  at  about  8  o'clock  In  the  evening,  at 
the  time  that  the  two  ofllcers  came  In,  and  that 
they  had  each  asked  the  person  tending  bar 
to  sell  them  a  drink,  and  that  he  had  given 
them  a  glass  of  beer,  but  refused  to  take 
money  for  It"  Upon  this  testimony  the  fol- 
lowing judgment  was  rendered  by  the  board: 
"The  said  board,  having  considered  the  said 
testimony  and  evidence,  do  adjudge  the  said 
Tofll  Dulinski  to  have  been  guilty  of  selling 
Intoxicating  liquors  on  Sunday,  the  8th  day 
of  October,  1911,  contrary  to  law,  and  do 
declare  and  adjudge  that  the  said  license 
heretofore  granted  to  John  Rellly  and  after- 
wards transferred  to  the  said  Tofil  Dulinski 
be  revoked  and  annulled,  and  that  no  license 
shall  be  granted  to  keep  a  saloon  in  said 
premises  for  a  period  of  one  year."  It  ap- 
peared from  the  affidavits  taken  that  the  Pe- 
ter Breldt  Brewing  Company  had  a  lease 
duted  1908,  for  10  years,  upon  the  premises, 
wb^cb  company  bad  sublet  to  Dulinski,  but 


was  not  made  a  party  to  these  proceedings, 
and  received  no  notice  of  them.  This  Is  one 
of  the  reasons  asserted  why  the  convictioo 
should  be  set  aside. 

The  tenth  section  of  the  Uquor  law  of  19r>G 
(P.  L.  1906,  p.  201)  provides  for  the  forfei- 
ture of  a  license  where  a  licensed  dealer 
shall  sell  or  offer  for  sale,  or  give,  or  sutler 
to  be  given  within  his  saloon,  any  liquors  on 
Sunday.  Under  the  authority  of  Marter  v. 
Repp,  80  N.  J.  Law,  530,  77  AtL  103O  (s.  c. 
affirmed  81  AtL  1134),  this  conviction  sets  out 
the  substance  of  the  evidence  upon,  which 
the  forfeiture  is  rested,  so  that  the  reviewing 
court  Is  able  to  Judge  of  Its  sufficiency.  It 
shows  that  the  licensee  tiad  given  away  liq- 
uor on  Sunday  to  persons  in  his  saloon.  The 
forfeiture  Is  therefore  good  as  to  DuUitski 
and  Noonan,  the  owner  of  the  fee  of  the 
premises,  unless  for  reasons  to  be  hereafter 
spoken  of  It  must  be  set  aside  for  those  rea> 
sons. 

As  to  the  Peter  Breldt  Brewing  Company, 
the  lessee  of  tlie  premises,  under  a  lease 
duly  recorded  with  some  years  of  Us  term 
yet  to  accrue,  another  question  Is  pres^ted. 
The  prolilbltlon  of  the  statute^  whereby  t>y 
reason  of  the  forfeiture  of  the  seller's  li- 
cense, no  license  shall  be  granted  for  tbe 
premises  for  a  year,  extends  antomatlcally 
to  such  premises  and  amounts  to  a  taking 
away  of  property  rights,  if  It  be  done  with- 
out notice  to  the  owner.  In  Tindall  v.  Mon- 
mouth Common  Pleas,  76  N.  J.  Law,  71,  6S 
Atl.  799,  and  in  Sawlckl  v.  Keron,  79  N.  J. 
Law,  382,  75  Atl.  477,  this  court  held  that 
the  revocation  of  the  license,  not  only  dis- 
qualified the  person  to  whom  It  was  granted 
from  receiving  a  license  for  one  year,  bnt  also 
prevented  a  license  being  granted  to  any  one 
In  the  premises  for  which  the  forfeited  li- 
cense had  tteen  granted  for  the  period  of  a 
year.  It  was  held  that  notice  to  tbe  owner 
of  the  premises  was  necessary  to  constitute 
due  process  of  law,  and  for  lack  of  such  no- 
tice the  order  was  set  aside,  forfeiting  the 
license.  The  order  of  forfeiture  of  the  li- 
cense Is  Inseparably  connected  with  the  ban 
against  the  premises.  It  Is  argued  that  the 
owner  of  the  fee  was  notified.  This  Is  trae. 
and  makes  the  order  good  against  him.  as 
before  stated.  But  a  lessee  is  In  a  sense  also 
an  owner,  and  under  the  Tindall  Case  it  is 
apparent  such  meaning  should  be  given  to 
tbe  estate  of  a  lessee  of  the  premises,  and 
a  judgment  working  a  forfeiture  against  hlui 
without  notice  to  him  would  he  taking  his 
property  without  due  process  of  law,  thus 
coiiiiug  within  the  reasoning  of  the  cases  last 
cited.  The  statute  providing  for  the  forfei- 
ture and  revocation  of  a  license  (C.  S.  p. 
2907,  i  83)  prescribes  as  a  necessary  conse- 
quence of  a  revocation  that  no  license  shall 
be  granted  for  a  period  of  a  year  thereafter 
to  sell  liquors  in  the  premises  for  which  th«> 
forfeited  license  was  granted,  and  hencv  it 
follows  that  a  Judgment  of  forfeiture  cannoi 
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stand  aniesa  the  ownw  of  the  premises  Is  a 
party  to  the  proceedings.  The  order  of  revo- 
cation must  be  set  aside. 

This  makes  it  unnecessary  to  consider  the 
two  motions  which  accompany  this  certio- 
rari, viz.:  The  first  to  vacate  an  order  made 
by  the  Judge  on  the  7th  of  January,  1912, 
requiring  the  commissioners  to  send  up  the 
testimony  talcen  on  the  trial  and  to  strilce  out 
the  return  made  In  pursuance  of  said  order 
because  such  return  was  signed  only  by  the 
president  of  the  commissioners,  and  not  by 
all  of  the  commissioners,  and  the  second  for 
an  order  striking  out  all  of  the  testimony 
taken  in  pursuance  of  the  rule  granted  be- 
cause such  testimony  was  merely  hearsay, 
and  because  it  contradicted  the  record. 


SICHJANO  T.  NEPTUNE  TP. 

(Sapreme  Court  of  New  Jersey.     July  1, 
1012.) 

(SyOaiu*  by  the  Court.) 
LdCKHBKS  (I  7*)— POLicB— VAUDrrr  or  Ordi- 

ITANCKS— DiSOBnCINATION . 

A  municipal  ordinance  imposing  license 
fees  which  provides  for  a  fee  of  $100  for 
express  wagons  or  motor  vehicles  nsed  in  de- 
livering express  matter,  and  wluch  exacts  a 
fee  of  only  $12  for  like  vetiicles  used  in  the 
business  of  delivering  goods  not  in  the  express 
business,  is  discriminatory  and  unreasonalile  as 
against  a  prosecutor  who  is  engaged  in  tlie 
express  business. 

[Bd.  Note. — For  other  cases,  see  licenses. 
Cent.  Dig.  H  7-16;    Dec.  Dig.  |  7.»] 

Certiorari  prosecuted  by  Felice  Slclliano  to 
review  ordinances  of  the  Township  of  Nep- 
tune in  the  County  of  Monmouth.  Conviction 
of  prosecutor  of  violating  the  ordinances  set 
aside. 

Tbe  prosecutor  has  procured  to  be  allowed 
two  writs  of  certiorari,  each  removing  an 
ordinance  passed  by  the  township  committee 
of  the  township  of  Neptune  entitled:  "An 
ordinance  requiring  licenses  for  delivery  au- 
tomobiles, motor  trticks,  motor  vehicles  and 
express  wagons,  fixing  fees  therefor,  and 
I>enalties  for  using  the  same  without  such 
licenses,  In  the  township  of  Neptune  in  the 
county  of  Monmouth."  The  return  to  one 
of  tbe  writs  sets  forth  the  ordinance  and 
tbe  proceedings  of  the  township  committee 
in  passing  It  The  return  to  the  other  writ 
shows  a  complaint  made  before  a  Justice  of 
the  peace  by  the  license  collector  of  the  town- 
ship, charging  the  prosecutor  with  violating 
the  provisions  of  the  ordinance  by  engaging 
In  the  business  of  driving  an  express  wagon 
and  delivering  express  matter  without  a  li- 
cense from  said  express  wagon,  contrary  to 
section  1,  paragraph  B,  and  section  6  of  the 
ordinance  aforesaid.  The  portions  of  the  or- 
dinance essential  to  the  case  read  as  follows: 
"1.  No  person  or  persons,  corporation  or  com- 
pany shall  engage  In  or  pursue  the  business 
of  delivering  goods,  wares,  merchandise,  or 


express  matter  into  or  wltbin  the  township 
of  Neptune  unless  he,  they  or  it.  shall  first 
obtain  a  license  and  pay  therefor  tbe  fee 
hereinafter  prescribed  and  provided,  to  wit: 
(a)  For  each  and  every  automobile,  motor 
truck,  or  motor  vehicle  used  in  tbe  business 
of  delivering  goods,  wares  and  merchandise 
not  in  the  express  business  the  sum  of  twelve 
dollars,  (b)  For  each  and  ■  every  express 
wagon  or  motor  vehicle  used  in  delivering 
express  matter  the  sum  of  one  hundred  dol- 
lars. •  •  •  4.  The  driver  of  each  and 
every  delivery  automobile,  motor  truck,  mo- 
tor vehicle,  or  express  wagon  for  the  use  or 
employment  of  which  a  license  fee  is  herein- 
above prescribed  and  provided,  in  the  event 
ttiat  no  license  shall  have  been  obtained 
therefor  by  the  owner  or  owners  thereof, 
shall  be  subject  to  the  provisions  of  this  ordi- 
nance and  to  tbe  penalties  for  a  violation 
thereof,  whether  he  be  tbe  owner  thereof  or 
not.  6.  All  the  above  mentioned  license  fees 
are  hereby  Imposed  for  the  purpose  of  reve- 
nue 6.  Any  person  who  shall  violate  any 
section  or  part  of  this  ordinance  shall  on  con- 
viction thereof  forfeit  and  pay  to  the  town- 
ship of  Neptune  in  the  county  of  Monmouth 
such  sum  not  exceeding  one  hundred  dollars, 
as  may  be  fixed  by  the  Justice  of  the  peace 
before  whom  the  proceeding  for  such  vio- 
lation may  be  Instituted,  and  in  default  of 
payment  thereof  said  Justice  may  commit 
such  person  to  the  county  Jail  until  the  fine 
so  fixed  Is  paid  with  costs,  or  until  otherwise 
discharged,  according  to  law." 

The  return  further  shows  a  trial  of  the 
prosecutor  before  said  Justice  of  the  peace, 
and  a  Judgment  finding  him  guilty  of  a  vio- 
lation of  section  1,  paragraph  B,  and  section 
6  of  said  ordinance,  and  adjudging  that  he 
forfeit  and  pay  the  sum  of  $50  and  costs  to 
the  township,  and  that,  in  default  of  such 
payment,  he  be  committed  to  the  county  Jail 
until  payment  be  made. 

Argued  February  term,  1012,  before  BER- 
GEN, VOOIIHEES,  and  KALISCH,  J  J. 

Patterson  &  Rhome,  of  Asbury  Park,  for 
prosecutor.  R.  V.  Lawrence,  jof  Fl-eehold,  for 
defendant 

VOORHEES,  J.  (after  stating  the  fact.s 
iis  above).  The  return  to  the  writ  which 
removes  the  proceedings  of  the  township 
committee,  relating  to  the  passage  of  the 
ordinance,  shows  no  conviction  or  proceed- 
ings to  enforce  the  ordinance  against  the 
prosecutor.  No  irregularities  in  its  passage 
have  been  pointed  out  Under  the  authority 
of  Rosencrans  v.  Eatontown,  80  N.  J.  Law, 
227,  77  Atl.  88,  the  ordinance  can  be  adjudged 
to  be  void  before  conviction  and  before  ac- 
tion to  enforce  It  has  terminated  in  a  Judg- 
ment, only  where  It  appears  that  it  Is  void 
In.toto.  The  reasons  assigned  do  not  present 
a  case  of  that  breadth.  The  ordinance  must 
stand  as  against  this  writ,  which  will  be  dis- 
missed.   The  other  writ  presents  a  different 
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problem,  because  tbe  prosecutor  has  been 
convicted  of  a  violation  of  tbe  manlcipal  by- 
law. 

It  is  urged  that  the  ordinance  grossly  dis- 
criminates between  tbe  two  license  fees,  with- 
out reason  or  Justification,  in  that  it  fixes 
|12  for  a  license  for  "every  automobile  motor 
truck  or  motor  vehicle  used  in  tbe  business 
of  delivering  goods,  but  not  in  the  express 
business,"  while  for  every  express  wagon  or 
motor  vehicle  used  In  delivering  express  mat- 
ter a  fee  of  $100  is  exacted.  Wagons  and  mo- 
tors employed  in  an  express  business  are 
burdened  with  a  high  exaction,  while  the 
same  class  of  vebicles,  when  not  engaged  in 
the  express  business,  escape  with  a  nominal 
charge.  The  name  of  the  business  In  which 
the^are  employed  >seems  to  be  the  test,  while 
the  character  of  the  use,  namely,  transporta- 
tion and  delivery  of  goods,  may  be  the  same. 

Tbe  legislative  warrant  for  imposing  li- 
cense fees  found  in  chapter  286  of  the  Laws 
of  1908  (0.  S.  3501,  I  186)  does  not  authorize 
the  arbitrary  and  oppressive  distinctions  here 
made.  The  law  is  well  settled  tliat  unwar- 
ranted discrimination  in  particular  cases,  or 
arbitrary  charges,  cannot  be  made  by  ordi- 
nances, but  that  such  regulations  should  be, 
as  far  as  possible,  general  and  impartial  in 
their  operation,  and  not  such  as  to  restrain 
trade  or  contravene  the  common  right.  Dil- 
lon, Mnn.  Corp.  i  822  et  seq. ;  Morgan  v. 
Orange,  50  N.  J.  law,  380,  18  Atl.  240;  Kolb 
V.  Boonton,  64  N.  J.  Law,  163,  44  Atl.  873; 
other  cases  have  been  collected  in  28  Cyc.  at 
pages  370  and  750. 

We  are  of  opinion  that  the  ordinance  is 
not  general,  but  in  imposing  a  fee  of  $100 
upon  the  prosecutor,  while  subjecting  others 
using  like  vehicles  for  a  similar  end  to  a 
small  fraction  of  that  sum,  is  discrimina- 
tory and  unreasonable  as  against  the  pros- 
ecutor. This  disposition  of  the  case  renders 
it  unnecessary  to  examine  the  other  reasons 
assigned  for  reversal. 

The  conviction  of  the  prosecutor  brought 
under  review  will  be  set  aside,  with  costs. 


WRAT  V.  MOTT,  County  Clerk,  et  aL 

(Supreme   Court   of  New   Jersey.     June   IS, 
1912.) 

1.  Telkoraphs   ahd   Telephones    (|  4*)  — 
Right  to  Operate— Statutoby  Pbovisions. 

Under  statutes  the  titles  of  which  relate 
to  telegraph  companieB  alone  and  supplemen- 
tary acts  bringing  in  telephone  companies  as 
wefl,  a  telephone  company  is  included,  and 
may  be  organized  to  operate  thereunder. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  f  2;  Dec.  Dig.  f 
4.*] 

2.  Eminent  Douaih  ({  191*)— Pboceedinos 

— ^TITION. 

Where  the  statutes  require  that  a  town- 
ship committee  consent  to  the  erection  of  a 
telephone  line  or  the  designation  of  a  route 
through  tbe  township,  that  fact  must  appear 


on  the  face  of  a  telephone  company's  petition 
to  condemn. 

[Ed.  Note.— For  other  cases,  see  Elminent 
Domain,  Cent.  Dig.  |{  509-518;  Dec.  I>ic-  ) 
101.*] 

3.  Eminent  Dohain  (8  191*)- Action  to  As- 
sess Damages— Petition— SoFFiciENCT. 

A  petition  by  a  telephone  company  to  ac- 
quire the  rl^ht  to  put  a  telephone  line  in  a 
public  road  in  front  of  private  property,  and 
to  determine  the  compensation  to  be  paid  to 
the  abutter  and  owner  of  the  fee  in  the  road, 
which  alleges  that  the  township  committee  has 
no  power  of  eminent  domain  as  specified  in 
Act  April  27,  1888  (P.  L.  p.  546),  and  that 
the  line  was  built  in  1898,  and  has  been  main- 
tained ever  since,  but  which  does  not  allege 
the  consent  to  or  designation  of  a  route  by 
the   township  committee,  is  sufficient. 

[EM.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  ||  509-518;  Dec.  TUg.  i 
191.*] 

4.  Eminent  Domain  ({  318*)— Compenbation 
—Elements— Trimming  Tbees. 

A  telephone  company  on  compensatioo 
therefor  to  an  abutting  owner  may  In  building 
its  line  along  a  public  highway  trim  tlie  branch- 
es of  trees  where  reasonably  essential  to  the 
proper  operation  of  its  line,  without  nnneces- 
sarily  interfering  with,  or  destroying,  the  trees. 
[Ed.  Note.— For  other  cases,  see  Emioent 
Domain,  Cent  Dig.  H  841-846;  I>ee.  l>ig.  f 
318.*] 

Certiorari  by  Emma  Mann  Wray  against 
Ellas  Bertram  Mott,  Clerk  of  tbe  Connty 
of  Morris,  and  others,  to  review  an  order 
made  by  a  Justice  of  tbe  Supreme  Coart  ap- 
pointing commissioners  in  condemnation  to 
appraise  tbe  amount  to  be  paid  prosecutrix 
for  rights  sought  to  be  acquired  by  a  tele- 
phone company.    Order  affirmed. 

Argued  February  term,  1912,  before  PAR- 
KER, TRBNCHABD,  and  MINTCRN,  JJ. 

Charlton  A.  Reed,  of  Morristown,  for  pros- 
ecutrix. Edward  A.  &  Wm.  T.  Day.  of 
Newark,  for  defendants. 

PARKER,  J.  The  writ  brings  ap  an  or- 
der made  by  a  Justice  of  this  court  appoint- 
ing commissioners  in  condemnation  to  ap- 
praise the  amount  to  be  paid  prosecutrix  for 
the  right  to  put  telephone  poles  in  front  of 
her  property  in  a.  road,  and  to  trim  trees 
as  Incidental  to  the  proper  operation  of  the 
telephone  line.  It  appears  without  question 
tliat  the  telephone  line  baa  been  installed 
and  in  operation  for  some  years,  having  t>een 
originally  built  in  1898,  and  tliat  consent 
was  then  obtained  for  that  purpose  from  tbe 
then  occupant  of  tbe  premises,  who  was  be- 
lieved to  be  the  owner.  Some  disagreement 
having  arisen  between  tbe  Telephone  Com- 
pany and  the  prosecutrix,  who  was  the  true 
owner  at  the  time  the  order  appointing  the 
commissioners  was  made,  and  for  some  time 
prior  thereto,  the  Telephone  Company  seeks;, 
imder  the  right  of  eminent  domain,  to  ac- 
quire the  above  rights  npon  payment  of 
proper  compensation. 

[1]  Counsel  for  prosecutrix  first  calls  at- 
tention to  tbe  fact  that  the  defendant  Is  nn- 
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dertaUng  to  operate  under  various  acts 
which  relate  in  their  title  to  telegraph  com- 
panies (see  G.  S.  1910,  p.  5812  et  seq.),  and 
supplementary  acta  bringing  in  telephone 
companies  as  well,  and  claiming  that  these 
acts  that  confer  any  rights  on  telephone 
companies  are  all  unconstitutional  I)ecause 
they  are  supplements  or  amendments  of  the 
telegraph  company  act,  and  tliat  telephone 
companies  are  not  included  in  the  titles  of 
these  acts.  It  is  a  sufficient  answer  to  this 
to  say  that  telephone  companies  hare  more 
than  once  been  held  to  be  included  in  the 
telegraph  company  acts,  even  though  not 
specifically  named  therein  (Duke  t.  Tele- 
phone Co.,  53  N.  J.  Law,  341,  345,  21  AU. 
460,  11  L.  R.  A.  664),  and  that  consequently 
the  title  is  adequate. 

Next,  assuming  that  defendant  is  relying 
upon  the  amendment  of  1890  (P.  L.  p.  4S9; 
C.  S.  1910,  p.  5316)  for  the  right  to  institute 
the  present  proceedings,  it  is  said  that  tliat 
amendment  is  unconstitutioual  because  of  a 
doable  object  in  its  title.  To  this  the  an- 
swer is  that  the  defendant  manifestly  does 
not  rely  upon  that  act,  because  it  contem- 
plates proceedings  in  the  circuit'  court,  while 
the  present  proceedings  are  begun  by  appll 
cation  to  a  Justice  of  the  Supreme  Ck>urt 
pursuant  to  the  general  Eminent  Domain  Act 
of  1900  (P.  L,  p.  79). 

[2]  It  is  further  urged  that  it  does  not 
appear  that  the  township  committee  of  the 
township  wherein  the  road  In  question  and 
the  property  of  prosecutrix  are  situated 
ever  gave  consent-  to  the  erection  of  this  line 
or  designated  a  route  through  the  township. 
This,  where  required,  must  appear  on  the 
face  of  the  petition.  Winter  v.  Telephone 
Co.,  51  N.  J.  Law,  83,  16  Atl.  188.  It  is 
true  that  under  the  law  as  now  existing 
there  must  always  be  an  application  to  the 
municipal  body.  P.  L.  1909,  p.  288,  |  8; 
G.  S.  1910,  p.  6314.  But  the  situation  was 
dllTerait  in  1898  when  the  line  was  con- 
strncted  and  when  the  requirement  was  that 
whenever  any  •  •  •  telephone  company 
organized  by  virtue  of  the  act  to  which  this 
is  a  further  supplonent,  shall  apply  to  the 
•     *    •    township     committee    •    •    •    of 


any 


township 


in    this 


state  (the  common  council,  township  commit- 
tee, or  other  legislative  body  of  which  is  au- 
thorized by  law  to  take  and  appropriate 
lands  or  real  estate  for  the  opening,  laying 
out,  or  constructing  streets  therein,  and  to 
malce  awards  for  lands  or  real  estate  taken 
therefor,  and  to  levy  assessments  for  ben- 
efits or  expenses  of  such  improvements  by  a 
Inmrd  of  assessment  or  otherwise)  through 
whicb  it  is  intended  to  construct  or  extend 
any  telegraph  or  telephone  line  for  a  desig- 
nation of  the  streets  or  highways,  etc.,  it 
shall  be  the  duty  of  said  body  to  give  the 
company  a  writing  designating  such  streets 
or  highways;  and  by  the  next  section  it  is 
made  unlawful  for  any  telephone  company 


"to  construct  any  line  or  erect  poles  in 
any  •  •  •  township  •  •  •  having 
the  iwwer  enumerated  in  the  first  section 
without  first  obtaining  such  designation."  P. 
L.  1888,  p.  646;   G.  S.  1895,  p.  3459. 

It  is  conceded  that,  by  reason  of  this  act, 
the  defendant,  at  the  time  of  constructing; 
its  line  in  1896,  was  not  required  to  obtain  b 
designation  from  the  township  committee, 
because  that  body  then  had  no  power  to 
take  lands  for  streets  and  roads  as  specified 
in  the  act  of  1888,  but  the  claim  is  that  it  te 
now  necessary  to  obtain  such  designation 
under  the  act  of  1909,  and  that  the  proceed- 
ings must  be  regulated  by  the  law  as  now 
existing.  The  point  is  fairly  raised  by  the 
petition  which  sets  up  in  substance  that  the 
line  was  built  in  1888,  and  that  the  town- 
ship committee  at  that  time  was  not  author- 
ized to  take'  lands  by  virtue  of  the  right  o'f 
eminent  domain.  If  the  defendant  were 
now  desiring  to  construct  a  telephone  line 
along  this  road  and  to  secure  the  right  ol 
way  therefor,  it  would,  of  course,  be  neces- 
sary to  go  to  the  township  committee^  and 
obtain  the  designation  required  by  the  pres- 
ent law.  But  it  should  be  remembered  that 
that  is  not  the  situation,  and  that  the  present 
proceeding  is  instituted  solely  because  of  a 
previous  misapprehension  as  to  the  owner- 
ship of  abutting  property.  ■  If  the  person 
claiming  to  own  that  property  at  the  time 
the  line  was  constructed  had  been  the  true 
owner,  the  consent  given  by  him  would  bind 
the  present  owner,  and  the  line  would  have 
been  a  lawful  line  without  any  designation 
or  consent  by  the  township  authorities.  It 
is  now  a  lawful  line  in  every  respect  but  the 
absence  of  consent  of  the  owner,  and  has 
been  In  actual  operation  for  about  14  yeara 

[3]  The  question  now  is,  not  whether  the 
telephone  company  can  lawfully  build  a  new 
line  through  this  road,  but  what  sum  ought 
to  be  paid  to  the  owner  of  abutting  lands 
and  of  the  fee  in  the  road  by  way  of  com- 
pensation for  the  erection  and  maintenance 
of  the  line.  The  case  is  not  unlike  that  ot 
a  railroad  which  has  taken  possession  at 
private  lands  without  compensation,  and 
later  on  is  made  defendant  in  an  action  of 
ejectment  by  the  landowner  after  substantia) 
acquiescence  in  the  occupation  for  some 
years.  Paterson,  etc.,  Railroad  Co.  v.  Kam- 
lah,  42  N.  J.  Eq.  93,  6  AO.  444.  We  consider 
that  the  allegation  of  the  petition  that  the 
township  committee  had  no  power  of  emi- 
nent domain  as  specified  in  the  act  of  1888, 
coupled  with  the  allegation  that  the  line  waa 
built  in  1898  and  has  been  maintained  ever 
since,  sufficiently  meets  the  situation,  and 
that  no  consent  or  designation  of  the  town- 
ship committee  at  this  time  need  be  set  Up 
in  the  petition. 

[4]  The  last  point  made  is  that  the  peti- 
tion asks  that  a  sum  be  awarded  as  com- 
pensation for  the  right  to  do  reasonable 
trimming  of  the  trees  in  the  road.     Sack 
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trimming,  'as  appears  by  the  testimony  taken 
In  tbls  cause,  la  necessary  for  tbe  proper 
operation  of  the  line.  The  question  iu  other 
jurisdictions  appears  to  have  been,  not 
whether  such  right  could  be  acquired  by 
condemnation,  but  whether  any  damages 
ought  to  be  paid  for  it,  and  tbe  decisions 
^{ipear  to  bo  uniform  ttiat  such  damages 
must  be  paid;  the  inference  being  that  the 
right  may  be  acquired  upon  payment  thereof. 
See,  also,  Green  v.  Irvlngton,  76  N.  J.  Law, 
5,  69  Atl.  485;  affirmed  81  N.  J.  Law,  723, 
73  AU.  602.  If  such  right  did  not  exist,  it 
might  well  be  that  In  certain  cases  the  char- 
acter and  number  of  trees  might  altogether 
prevent  the  construction  of  the  telegraph  or 
telephone  line.  We  are  of  opinion  that  a 
telegraph  or  telephone  company  in  building 
Its  line  along  the  public  highway  may  do 
^uch  reasonable  trimming  of  the  branches  of 
trees  as  is  reasonably  essential  to  the  proper 
operation  of  its  line  without  unnecessarily 
interfering  with  or  destroying  trees  or  parts 
thereof. 

The  order  brought  up  will   be   affirmed, 
with  costs. 


ADAMS  T.  BOARD  OP  EDUCATION  OP 

MONTVALR 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  20,  1912.) 

(SvUabut  hy  the  Court.) 

1.  Jdbt  (I  25*)— Rkfbbkncb— Waiver. 

Where  a  cause  is  referred  under  section 
155  of  the  practice  act  (3  Comp.  St.  1910,  p. 
4101),  and  a  party  desires  to  reserve  his  right 
to  trial  by  jury,  a  dissent  filed  after  the  refer- 
ence has  been  suggested  but  a  day  in  advance 
of  the  formal  order  of  reference  is  not  prema- 
ture. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
IHg.  ^i  154-173;  Dec  Dig.  |  25.*] 

2.  JuBY  (I  25*)— Bight  to  Jubt  Trial. 

It  is  tbe  duty  of  the  clerk  to  keep  the  min- 
utes of  the  court,  and,  where  a  partjr  files  a 
dissent  reserving  his  right  to  trial  by  jury  un- 
der section  155  of  the  practice  act  (3  Comp. 
St.  1910,  p.  4101),  the  clerk  should  make  the 

Firoper   entry   in  tbe   minutes,   and,   upon   his 
ailure  to  do  so,  the  court  should  order  it  en- 
tered nunc  pro  tunc. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
•  .g.  g»  1&4-173;  Dec.  Dig.  |  25.»] 
Parker  and  Kalisch,  JJ.,  dissenting. 

Error  to  Circuit  Court,  Bergen  County. 

Action  by  Lorenzo  C.  Adams  against  tbe 
Board  of  Education  of  Montvale.  Judgment 
for  defendant,  and  plalntlCC  brings  error. 
Reversed. 

The  plaintiff  sued  to  recover  for  the  erec- 
tion of  a  schoolhouse.  Although  tbe  bill  of 
particulars  disclosed  that  he  sought  to  re- 
cover only  the  amount  of  two  certificates  by 
tbe  architect  and  two  small  Items  of  extras, 
ttie  trial  Judge  conceived  that  matters  of  ac- 
count were  in  controversy  and  ordered  a  ref- 
erence.    To  this  both  parties  dissented  and 


filed  dissents  with  the  clerk,  but  no  reserva- 
tion was  entered  in  the  circuit  minutes  as  re- 
quired by  section  165  of  the  Practice  An 
(C.  S.  4101).  The  piaintUTs  dissent  was 
filed  upon  the  oi>ening  day  of  the  term,  ai>- 
parently  when  the  trial  Judge  had  indicated 
that  he  would  refer  the  case,  but  a  day  be- 
fore he  bad  made  the  formal  order.  Both 
parties  participated  In  tbe  trial  before  the 
referee.  His  report  was  adverse  to  the  plain- 
tiff, who  filed  exceptions,  and  demanded  a 
trial  by  Jury.  Thereupon  tbe  court,  wltlMot 
striking  out  the  exceptions  and  without  pay- 
ing attention  to  the  demand  for  a  Jury,  con- 
firmed the  report  and  ordered  Judgment  Tbe 
plaintiff  noticed  the  case  for  trial,  but  the 
court  struck  it  off  tbe  list 

Merritt  Lane,  of  Jersey  City.'  for  plaintiff 
in  error.  Vreeland,  King,  Wilson  &  Linda- 
bury,  of  Newark,  for  defendant  in  error. 

SWAYZE,  J.  (after  stating  the  facts  u 
al)ove).  [1]  That  this  case  was  not  tbe  prop- 
er subject  of  a  reference,  and  that  the  plain- 
tiff by  going  to  trial  tiefore  the  referee  waived 
the  objection,  is  sufficiently  shown  by  New 
York  Metal  Ceiling  Co.  v.  Kleman,  73  N.  J. 
Law,  763,  65  AU.  444,  and  the  cases  there 
cited.  Tbe  right  of  the  trial  court  to  ignore 
the  exceptions  to  tbe  referee's  report  and 
thereby  to  deprive  the  plaintiff  of  his  right 
to  a  Jury  trial  Is  the  point  now  in  question. 
This  action  can  be  vindicated  only  In  ca«« 
the  party  failed  to  reserve  bis  right  to  trial 
by  jury.  The  case  already  cited  held  that  a 
dissent,  such  as  the  plaintiff  filed  in  this  caDe, 
Is  suflicient,  and  the  only  remaining  objec- 
tions are  (1)  that  the  dissent  was  filed  in 
advance  of  the  order  of  reference;  (2)  that 
It  was  not  entered  In  the  minutes.  We  think 
the  first  objection  too  technical.  The  statute 
requires  that  the  reservation  of  the  right  to 
trial  by  jury  be  entered  in  tbe  minutes  at 
the  time  of  ordering  the  reference,  but  we 
see  no  objection  to  a  party  filing  his  dissent 
as  soon  as  it  is  suggested  that  the  case  be 
referred  in  order  that  the  derk  may  make 
the  pr6per  entry  iu  the  minutes  as  soon  as 
the  reference  is  in  fact  ordered.  This  sug- 
gests the  answer  to  the  second  objection.  It 
is  the  duty  of  the  clerk  to  keep  the  minutes 
of  tbe  court  C.  S.  p.  1522,  i  23.  And,  al- 
though it  often  happens  where  tbe  clerk's  of- 
fice is  readily  accessible  to  attorneys  that  the 
acttial  writing  is  done  by  the  attorneys  or 
their  clerks,  tbe  minutes  are  in  the  cust«d.T 
and  keeping  of  the  clerk,  and  the  attome.vsi 
act  as  his  agent  Just  as  they  act  in  sealiDK 
and  testing  a  summons.  Updike  v.  Ten 
Broeck,  32  N.  J.  Law,  105.  Where  tbe 
clerk's  office  is  not  readily  accessible  to  the 
attorney  as  in  the  case  of  the  clerk  of  tbe 
Supreme  Court,  or  in  cases  where  the  at- 
torney lives  and  does  business  iu  another 
county,  we  think  the  usual  custom  is  for  the 
attorney  to  draw  up  the  rule  and  mall  or  de- 
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liver  It  to  the  clerk,  who  thereupon  makes 
the  entry  In  the  minutes.  This  Is  the  strict- 
ly correct  method ;  the  former  Is  permissible 
by  usage  as  a  matter  of  conrenlence.  An  Il- 
lustration is  found  in  the  case  of  an  appeal 
from  justice  court  to  the  Common  Pleas  In 
Thompson  v.  Plppltt,  18  N.  J.  Law,  176. 
There  the  attorney  requested  the  clerk  to  en- 
ter the  mle  and  he  undertook  but  failed  to 
do  so.  The  court  said:  "The  appellant  was 
tn  no  default.  He  had  done  all  he  was  bound 
to  do.  He  had  moved  for  the  rule  in  open 
court,  and  when  granted  he  requested  or 
directed  the  clerk  to  enter  It,  and  handed 
him  the  papers  for  that  purpose.  True  the 
counsel  for  the  appellant  might,  tf  he  had 
access  to  the  minutes,  have  entered  the  rule 
himself,  88  is  usually  done.  But  he  was  not 
bound  to  do  It"  The  case  of  Wells  v.  Stack- 
bouse,  17  N.  J.  Law,  356,  Is  explained  on 
the  ground  of  laches,  and  In  the  later  case 
of  Ferguson  v.  Kays,  21  N.  J.  Law,  431,  the 
court  said  it  entertained  no  doubt  that  the 
court  would  have  allowed  a  mandamus  In 
Wells  V.  Stackhouse  If  the  counsel  who^ap- 
plled  for  It  had  not  suffered  a  delay  of  three 
terms  before  he  made  the  application. 

[21  In  .the  present  case  counsel  for  the 
plaintiff  was  diligent.  He  dissented  as  soon 
as  a  reference  was  suggested.  He  filed  a  dis- 
sent stating  that  "the  plaintiff's  dissent  t6 
the  above  reference  is  hereby  entered."  The 
.clerk  should  have  made  the  entry  in  the 
minutes;  his  failure  to  do  so  should  have 
been  corrected  by  the  court  ordering  It  enter- 
ed nunc  pro  tunc.  The  plaintiff  filed  his  ex- 
ceptions to  the  referee's  report  in  time,  and 
prayed  for  trial  by  Jury,  and  gave  notice  of 
an  application  to  the  judge  for  a  venire.  The 
Judge  nevertheless  confirmed  the  referee's  re- 
jtort  and  judgment  was  entered.  The  plain- 
tiff has  thereby  been  deprived  of  the  trial 
by  Jury  secured  to  him  by  the  Constitution 
and  the  statute  merely  through  the  failure 
of  the  clerk.  This  error  requires  a  reversal 
of  the  judgment  in  order  that  a  venire  may 
Issue  and  the  case  be  tried  before  a  jury. 

In  dealing  with  the  meritorious  question, 
we  must  not  be  considered  as  sanctioning  the 
form  In  which  the  case  is  presented  to  this 
court. 

PARKBR  and  KALISCH,  J  J.,  dissent 


LOW  V.  DAVY. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  19,  1912.) 

(Byttabnt  hy  the  Court.) 

CoBfOBATIONS     (|    642*)— FORKIOW    COBPOBA- 

TION8 — "Transacting  Business  in  This 

Statk." 

The  agent  of  a  foreign  corporation,  which 
had  not  obtained  from  the  Secretary  of  State 
a  certificate  that  it  was  authorized  to  do  busi- 
ness in  this  state,  negotiated  for  it  a  sale  of 
^oods  to  the  defendant.    The  negotiations  were 


carried  on  in  this  state,  and  resnlted  in  a  writ- 
ten agreement  signed  in  this  state  by  the  de- 
fendant and  the  agent,  which  contained  an  ex- 
press stipulation  that  it  was  sabject  to  the 
approval  of  the  home  office  of  the  vendor  in  an- 
other state.  Held,  that  the  writing  did  not  be-  • 
come  a  contract,  binding  the  parties  thereto, 
until  it  was  approved  by  the  foreign  corpora- 
tion, and,  such  sale  not  being  completed  until 
such  approval,  It  was  not  "transacting  business 
in  this  state,"  requiring  the  obtaining  of  the 
aforesaid  certificate  of  the  Secretary  of  State 
before  any  action  could  be  brought  upon  any 
contract  made  by  it,  as  prescribed  in  section 
98  of  "An  act  concerning  corporations,"  and 
the  supplements  thereto  (P.  L.  1896,  c.  185,  p.- 
277). 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  H  2520-2527;  Dec.  Dig.  { 
642.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  8,  pp.  7058-7060;   vol.  8,  p.  7818.] 

Error  to  Supreme  Couri:. 

Action  by  Joseph  Low  against  William  E. 
Davy.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Chandler  &  Robertson,  of  Atlantic  City, 
for  plaintiff  in  error.  Wilson  &  Carr,  of 
Camden,  for  defendant  In  error. 

BERGBN,  J.  The  plaintiff,  as  trustee 
for  the  James  E.  Pepper  Distilling  Company, 
brought  a  suit  on  certain  notes  given  for 
whisky  sold  and  delivered  by  the  distilling: 
company;  it  having  assigned  the  notes  after 
maturity  to  thfe  plaintiff. 

The  principal  defense  is  that  the  distilling' 
company,  a  foreign  corporation,  was  prohibit-, 
ed  by  statute  from  maintaining  any  action 
in  this  state  upon  any  contract  made  by  it  in 
this  state  because  it  had  not  complied  with 
section  97  of  "an  act  concerning  corpora-; 
tions,"  and  the  supplements  thereto  (Revi- 
sion 1896,  c.  185,  P.  L.  1896),  which  requires 
every  foreign  corporation,  not  expressly  ex- 
cepted, before  transacting  any  business  In 
this  state,  to  file  In  the  office  of  the  Secre- 
tary of  State  a  copy  of  Its  charter,  a  state- 
ment of  the  amount  of  its  capital  stock  au- 
thorized, and  the  amount  actually  Issued, 
the  character  of  the  business  which  It  is  to 
transact  in  this  state,  and  designating  its 
principal  office  In  this  state,  and  an  agent 
upon  whom  process  against  such  corporation 
may  be  served,  in  default  of  which  the  corr 
poration  is  forbidden,  by  section  98  of  the 
act  an  action  in  this  state  on  any  contract 
it  may  make. 

The  notes  on  which  this  action  Is  founded 
were  given  as  part  consideration  of  a  con- 
tract negotiated  in  this  state  by  an  agent  of 
the  foreign  corporation.  The  contract  was 
in  writing,  signed  by  tl«e  defendant  and  by 
the  agent  of  the  distilling  company,  and  by. 
its  terms  the  defendant  agreed  to  piirchase 
from  the  distllUng  company  a  certain  quanti- 
ty of  whisky  and  pay  for  it  $1,101.92  upon 
the  following  terms:  One  hundred  and  one 
dollars  and  ninety-two  cents  in  cash,  and 
12  promissory  notes  for  $83.34  each.    At  the 
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same  time  the  defendant  signed  a  written 
order  for  the  whisky,  agreeing  to  pay  $83.34 
each  month  until  the  whole  considera- 
tion was  paid  iu  full.  The  cash  was 
paid,  and  notes  given  which,  together 
with  the  contract  and  order,  were  sent  by 
the  agent  to  the  home  office  of  the  distilling 
company  In  Chicago,  in  the  state  of  Illinois. 
The  contract  which  was  signed  by  the  de- 
fendant and  the  agent  contained  this  stipu- 
lation: "No  agent  has  any  authority  to  al- 
ter or  change  this  contract,  and  this  con- 
tract is  subject  to  the  approval  of  our  home 
office,  Chicago,  111."  The  trial  court  direct- 
ed a  verdict  in  favor  of  the  plaintiff,  and  it 
is  the  Judgment  entered  thereon  which  this 
writ  of  error  seeks  to  reverse.  The  argu- 
ment of  the  plaintiff  In  error  Is  that  the 
contract  was  made  in  the  state  of  New  Jer- 
a^,  and  as  the  distilling  company,  being  a 
foreign  corporation,  has  not  complied  with 
aor  corporation  act  and  obtained  from  the 
Secretary  of  State  the  proper  certificate  au- 
thorizing It  to  transact  business  in  this  state, 
no  recovery  can  be  had  on  any  contract 
growing  out  of  any  business  transacted  in 
this  state  by  such  foreign  corporation. 

We  are  of  opinion  that  the  contract  was 
not  completed  in  the  state  of  New  Jersey, 
but,  on  the  contrary,  as  the  terms  negotiated 
bf  the  agent  and  the  defendant  were  subject 
to  the  approval  of  the  home  office  of  the 
oompany.  It  did  not  become  an  efficient  con- 
tract until  such  approval,  and,  as  that  took 
place  in  the  city  of  Chicago,  the  contract 
was  one  made  in  the  state  of  Illinois,  and, 
as  the  business  was  there  completed,  the 
distilling  company  was  not  transacting  busl- 
oess  In  the  state  of  New  Jersey  in  making 
tbls  sale  In  the  manner  above  indicated. 
This  statute  was  under  consideration  In  E'ax- 
on  Co.  V.  Lovett  Co.,  60  N.  J.  Law,  128,  36 
All.  602,  In  which  the  court  said:  "We  in- 
terpret the  law  to  permit  foreign  corpora- 
dons,  without  complying  with  its  provisions, 
to  maintain  suits  in  this  state  on  contracts 
made  anywhere,  before  the  passage  of  the 
act,  and  on  contracts  made  outside  of  the 
state  since  the  passage  of  the  act"  This  case 
was  cited  with  approval  in  D.  &  H.  Canal 
Go.  ▼.  Mahlenbrock,  63  N.  J.  Law,  281,  43 
Aa  978,  45  L.  R.  A.  538.  In  this  case  Mr. 
Xustlce  Depue,  speaking  for  the  court,  said: 
"Until  the  guarantee  came  to,  and  was  ac- 
cepted by,  the  company,  the  contract  between 
Oiese  parties  was  not  concluded.  It  does 
not  distinctly  appear  in  the  evidence  In  what 
manner  the  guarantee  was  sent  to  the  plain- 
tiffs. The  fair  Inference  is  that  it  was 
mailed  to  Rondout  with  the  order  for  the 
coal.  If  that  be  so,  the  statute  does  not  ap- 
ply to  this  transaction" — citing  Faxon  Co.  v. 
Ix>vett  Co.,  supra,  in  support  of  his  conclu- 
sion. In  that  case  the  guarantee  was  pre- 
pared In  Jersey  City,  and  mailed  by  the 
agent  of  the  plaintiff  to  Its  principal  office 
at  Rondout,  N.  Y. 


The  contract  in  the  present  case  having 
been  made  outside  of  this  state,  the  actloD 
of  the  trial  court  Is  supported  by  the  role 
established  iu  this  state  In  the  cases  abote 
cited. 

Error  is  also  assigned  upon  the  refusal  of 
the  trial  court  to  admit  proof  of  a  sale  to 
one  Collins  upon  a  similar  contract.  Tills 
ruling  was  correct;  for,  if  defendant's  con- 
tract was  made  in  Chicago,  it  was  not  a  con- 
tract made  in  this  state,  and  It  was  of  no 
consequence  that  a  similar  contract  was 
made  with  Collins,  for  in  neither  case  was 
the  company  transacting  business  In  tbLs 
state  within  the  terms  of  the  statute  in- 
voked. 

Another  assignmoit  of  error  relates  to  the 
refusal  of  the  trial  court  to  admit  proof  of 
modiflcatlon  of  the  contract  by  the  agent. 
The  terms  of  the  contract  forbade  any  agent 
to  alter  the  contract 

Finding  no  error  In  this  record,  the  Judg- 
ment below  will  be  affirmed. 


BIEEMAN  et  aL  v.  STIEFEL. 

(Court  of  Errors  and  Appeals  of  New  Jersejr. 

June  19,  1012.) 

(8i/ttabiui  by  the  Court.) 

LiiNDLoan  AND  TXNANT  (|  233*)— AoTiOK  roB 

Rent— DiKECTioN  of  Verdici. 

Plaintiffs  declare  upon  a  lease  for  past-dne 
rent.  Defendant  pleads  nonperformance  hy 
plaintiffs  of  their  covenant  to  restore  premises 
after  partial  destruction  by  fire,  and  plaintifft 
reply  that  they  did  comply.  On  the  tiiid  of  the 
issue  thus  raised,  it  appeared  that  the  dispnte 
between  the  parties  was  based  upon  the  qaes- 
tion  whether  under  the  contract  plaintiffs  were 
bound  to  restore  the  buildings  as  they  were  at 
the  time  of  the  fire,  or  to  the  coadition  existioK 
when  demised.  The  plaintiffs,  claiming  the  lat- 
ter, refused  to  restore  beyond  that  point  and 
the  defendant,  being  unable  to  nse  premises 
otherwise,  completed  the  restoration  aa  of  the 
time  of  the  injury  by  fire.  The  trial  court  held 
with  defendant  on  the  issue  presented  by  the 
pleadings,  but  refused  to  direct  verdict  for  de- 
fendant, upon  the  gronnd  that  when  defend- 
ant completed  restoration  the  suspension  of 
rent,  permitted  by  the  lease  during  period  of 
restoration,  ceased,  and  that  it  was  defendant's 
duty  to  exercise  reasonable  diligence  in  restor- 
ing, so  that  the  rent  might  begin  to  run,  and 
submitted  the  question  of  diligence  to  the  jury. 
Held,  that  having  construed  the  contract  to  b« 
that  plaintiffs  were  bound  to  restore  as  of  tbt 
time  of  the  fire,  and  as  they  had  not  done  so, 
the  oply  issue  raised  by  the  pleadinga  was  de- 
termined, and  it  was  error  to  submit  to  the 
jury  the  question  of  diligence  on  tbc  part  of 
the  defendant  in  performing  plaintiffs  cove- 
nant, as  it  was  not  an  issue  presented  by  the 
pleadings. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant.  Cent  Dig.  K  49,  940-944;  Dec. 
DiK.  §  233.*] 

Vroom  and  White,  JJ.,  dissenting. 

Error  to  Supreme  Court 

Action  by  Charles  Blennan  and  another 
against  Edward  Stiefel.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.  Reversed, 
and  new  trial  awarded. 


•For  otber  cues  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Die.  Ke7  No.  SertM  4k  Bop'r  lodexM 
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Otto  A.  Stiefel,  of  Newark,  for  plaintiff 
in  error.  James  R.  Nugent,  of  Newark,  for 
defendants  in  error. 

BERGEN,  J.  This  action  is  to  recover 
rent  reserved  In  a  lease  In  wblch  defendants 
iu  error,  plaintiffs  below,  were  lessors,  and 
the  plaintiff  in  error,  defendant  below,  was 
lessee,  who  brings  tbis  writ  to  review  the 
Judgment  recovered  by  the  plaintiffs. 

The  declaration  avers  general  performance 
by  plaintiffs  of  all  their  covenants,  and  non- 
performance by  defendant  of  his  covenant  to 
pay  the  rent  reserved  for  the  year  commenc- 
ing May  1,  1907.  Oyer  of  the  written  lease 
being  craved  by  the  defendant,  the  following 
covenant  by  plaintiffs  appeared:  "That,  In 
case  of  destruction  or  injury  of  the  whole  or 
any  portion  of  the  premises  hereby  demised 
by  fire,  he,  the  said  lessor,  will  repair  with 
all  reasonable  speed  the  destruction  or  in- 
jury done,  and  place  the  premises  in  the  con- 
dition in  which  they  were,  and  for  this  pur- 
pose and  to  this  end  will  keep  the  said  build- 
ings properly  insured;  alsO,  if  the  destruc- 
tion or  injury  be  total,  or  if  the  destruction 
or  injury  will  deprive  the  lessee  of  the  use 
of  a  substantial  portion  of  the  building  or 
buildings  on  the  premises,  the  rent  above  re- 
served and  promised  shall  cease  from  the 
time  of  snch  destruction  or  Injury  until  the 
premises  are  restored  to  the  condition  In 
wUch  they  were  prior  to  the  injury  or  de- 
struction." Following  tliis  the  plea  avers  that 
on  Ai>rll  11,  1907,  a  fire  so  injured  the  said 
buildings  as  to  deprive  the  defendant  of 
their  substantial  use,  and  thfft,  the  plaintiffs 
refusing  to  restore  the  premises  to  the  con- 
dition in  which  they  were  prior  to  the  fire, 
the  defendant  completed  the  restoration, 
whicb  was  not  finished  until  October  11, 
1907.  To  this  plea  the  plaintiffs  replied  that 
they  had,  with  all  reasonable  speed  after  the 
fire,  restored  the  premises  to  the  condition 
in  whicb  they  were  prior  to  the  fire  within 
20  days  thereafter.  The  only  issue  raised 
by  these  pleadings  was  whether  the  plain- 
tiffs had  restored  the  premises  to  the  con- 
dition existing  prior  to  the  fire  before  May 
1,  1908;  that  being  the  date  to  which  rent 
was  claimed.  Under  the  lease  the  tenant 
was  permitted  to,  and  did,  make  substantial 
alterations  to  fit  the  building  for  restaurant 
purposes  so  that  it  was  not,  at  the  date  of 
the  fire,  in  the  condition  it  was  when  demis- 
ed, but  much  improved.  It  Is  not  claimed 
By  the  plaintiffs  that  they  restored  the  im- 
provements made  by  defendant,  for  their 
contention  at  the  trial  was  that  they  were 
only  bound  to  restore  the  building  to  its 
condition  at  the  date  of  demise,  and  the 
case  was  tried  upon  that  theory;  the  plain- 
tiffs offering  testimony  tending  to  show  that 
they  had  by  repairs  restored  the  building 
to  its  condition  at  time  of  letting,  claiming 
that  this  was  all  the  contract  required.  It 
also  appears  In  the  record  that,  when  the 


plaintiffs  refused  to  do  more,  the  defendant 
gave  them  notice  that,  unless  they  fully 
restored  the  building  to  the  condition  it  was 
in  at  the  time  of  the  fire,  he  would  do  so  and 
charge  the  expense  to  them,  and  that,  the 
plaintiffs  giving  no  attention  to  the  notice 
and  neglecting  to  comply  with  its  request,  the 
defendant  proceeded  to  complete  the  neces- 
sary repairs  whicb  were  finished  October  1, 
1907. 

At  the  close  of  the  case  the  defendant 
moved  for  a  direction  of  verdict  in  his  favor 
upon  the  ground  that  the  lease,  properly  con- 
strued, required  the  plaintiffs  to  restore  the 
premises  to  the  condition  they  were  in  at 
the  time  of  the  fire,  and  did  not  limit  the 
obligation  of  the  plaintiffs  to  the  condition 
when  demise  was  made.  The  trial  court 
held,  and  properly,  that  the  construction  of 
the  contract  was  a  court  question,  and  in 
construing  the  contract  held  that  the  plain- 
tiffs, in  order  to  comply  with  their  cove- 
nant, were  bound  to  restore  the  building  to 
the  condition  it  was  in  at  the  time  of  the 
fire,  and  the  covenant  was  not  satisfied  by 
limiting  restoration  to  conditions  present 
when  the  demise  was  made.  Whether  this 
construction  is  correct  it  is  not  now  neces- 
'sary  to  determine,  for  it  was  the  law  of  the 
case  as  applied  by  the  court,  and  settled  In 
favor  of  defendant  the  only  issue  raised  by 
the  pleadings,  but  the  court  refused  the  dl- ' 
rectlon  upon  the  ground  that  the  tenant 
having  undertaken  to  complete  the  restora- 
tion required  of  the  plaintiffs  was  bound 
to  do  It  in  a  reasonable  time,  and  therefore 
two  jury  questions  were  presented:  First. 
When  did  the  tenant  complete  the  restora- 
tion as  required  by  the  lease,  at  which  time 
It  was  held  the  suspension  of  rent  ceased? ' 
Second.  Did  the  defendant  use  reasonable 
diligence  In  completing  the  work,  for,  if  not,' 
then  the  rent  would  revive  from  the  period 
when,  with  reasonable  diligence.  It  should 
have  been  finished?  Without  expressing 
any  opinion  on  the  correctness  of  this  rule, 
which  seems  to  charge  the  defendant  with 
diligence  in  the  performance  of  an  obliga- 
tion of  the  plaintiffs,  it  is  enough  to  say 
that  it  imports  into  the  case  questions  not 
raised  by  the  pleadings,  nor  within  the  Is- 
sues tried. 

A  careful  examination  of  this  record  falls 
to  show  that  either  party  had  in  mind  dur- 
ing the  trial  the  question  of  diligence  on  the 
part  of  the  defendant  in  performing  the 
covenant  of  the  plaintiffs,  for  the  claim  of 
the  plaintiffs  was  that  they  had  done  all 
their  covenant  demanded  when  they  restored 
as  of  the  time  of  the  demise,  while  the  de- 
fendant insisted  that  they  had  not  done  even 
what  they  admitted  they  were  bound  to  do, 
and  this  raised  a  question  of  fact  which 
became  of  no  moment  when  the  court  decid- 
ed that,  admitting  plaintiffs  did  all  they 
claimed.  It  was  not  a  compliance  with  tholr 
covenant  which  was  a  condition  precedent  to 
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their  recoYerj.  Therefore  we  have  before 
UB  a  record  showing  an  action  for  rent  on 
a  written  lease  with  averment  of  genetaV 
performance  by  plaintiffs  of  all  their  cove- 
nants, to  which  defendant  pleads  nonper- 
formance of  a  covenant  by  plaintiffs  to  re- 
store partial  destruction  by  fire,  with  repli- 
cation by  plaintiffs  that  they  did  restore  to 
the  extent  they  were  bound,  and  a  ruling  by 
the  court  that  on  the  issues  raised  by  the 
pleadings  the  defendant  would  be  entitled 
to  Judgment.  This  condition  of  the  record 
did  not  warrant  the  trial  court  in  submit- 
ting to  the  Jury  a  question  not  within  the  is- 
sues presented  by  the  pleadings,  namely, 
whether  when  the  defendant  undertook  to 
perform  for  his  own  benefit  the  covenant 
of  the  plaintiffs  he  had  acted  with  reason- 
able diligence.  In  Martinez  v.  Runkle,  S7 
N.  J.  Law,  111-122,  30  AU.  693,  the  plaintiff 
declared  upon  an  express  contract  for  pay- 
ment, at  a  specified  price,  for  services  which 
he  claimed  he  had  performed,  and  it  was 
there  held  to  be  error  to  submit  to  the  Jury 
the  question  of  quantum  meruit  upon  an  im- 
plied promise;  that  not  being  the  case  made 
by  the  pleadings.  "It  is  a  cardinal  rule  for 
the  control  of  a  trial  court  that  the  ques- 
tions submitted  to  the  Jury  should  be  with- 
in the  issues  raised  by  the  pleadings."  Ex- 
celsior Electric  Co.  v.  Sweet,  59  N.  J.  Law, 
441,  81  AU.  721.  The  trial  court  having  in 
this  case  submitted  to  the  Jury  questions 
not  put  in  issue  by  the  pleadings,  or  within 
the  minds  of  the  parties,  and  their  cliarac- 
ter  being  material  and  injurious  to  the  de- 
fendant, its  action  was  contrary  to  the  le- 
gal rule  applicable  to  such  cases  as  establish- 
ed in  this  state. 

This  case  comes  from  the  Supreme  Court 
where  the  Judgment  was  afflrmed  on  error, 
but  the  conclusion  we  have  reached  requires 
a  reversal  of  the  Judgment  below,  and  the 
awarding  of  a  new  trial:  and  it  la  so  or- 
dered. 

VROOM  and  WHITE,  JJ.,  dissenting. 


PETERSON  V.  AMERICAN  ICE  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  20,  1912.) 

(Synabui  by  the  Court.) 

Masteb  and  Servant  (8  203*)— Injubieb  to 
Servant— Assumption  of  Risk. 

Where  the  plaintiff,  a  carpenter  of  ex- 
perience, was  employed  to  repair  a  pitched  roof 
upon  defendant's  shed,  and,  having  worked 
thereon  for  two  days,  upon  the  third  day  slip- 
>ed  npon  snow  and  ice,  which  collected  while 
e  was  working,  and  fell  from  the  roof,  injur- 
ing himself,  held,  that  the  danger  incident  to 
the  snow  and  ice  upon  the  roof  was  as  obvious 
to  the  plaintiff  as  to  the  master,  and  was  a 
rislc  assumed  by  the  plaintiff  in  the  perform- 
ance of  bis  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {§  53S-543;  Dec.  Dig.  I 
'203'] 


g; 


E>ror  to  Circuit  Court,  Camden  County. 

Action  by  Anton  Peterson  against  the 
American  Ice  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Reversed. 

Wescott  &  Wescott,  of  Camden,  for  plain- 
tiff In  error.  Carrow  &  Kraft,  of  Camdoi. 
for  defendant  in  error. 

MINTURN,  J.  While  working  at  his  em- 
ployment as  a  carpenter  engaged  in  con- 
structing a  new  roof  upon  defendant's  coa:- 
shed  in  Camden,  the  plaintiff  slipped  and 
fell  from  the  roof,  sustaining  the  injuries 
which  present  the  basis  for  this  suit,  and 
for  which  he  recovered  a  verdict  at  the  dr- 
cnit  H»  had  been  engaged  at  his  trade  for 
10  years,  and  had  worked  on  the  roof  in 
question  for  two  days  prior  to  the  accidoit. 

On  the  morning  of  the  accidoit  it  begm 
to  snow,  and  at  noon,  when  the  plaintiff  was 
directed  by  the  foreman  to  finish  the  woil^. 
there  was  about  an  inch  of  snow  upon  the 
roof.  He  worked  there  until  between  3  and 
4  o'clock,  when  he  slipped  and  fell.  He  tes- 
tified that  he  saw  no  ice  there,  that  it  was 
not  freezing,  and  tliat  the  weather  was  in- 
clined to  be  mild.  The  roof  was  pitched 
slightly,  and  there  was  nothing  incident  to 
the  work  at  the  time  to  Indicate  to  the  plab- 
tiff  a  dangerous  condition,  and  lie  admitted 
he  was  used  to  working  under  such  conditiaits. 
A  witness  for  the  plaintiff,  a  fellow  worker, 
testified  that  there  was  not  enough  snow 
upon  the  roof  to  trouble  them,  and  tlut  be 
saw  no  ice  upon  the  roof  until  after  the 
plaintiff  fell.  The  defendant  met  this  sitna- 
tion  with  proof  that  there  was  no  Ice  npon 
the  roof. 

The  legal  question  Involved  aa  to  the  mas- 
ter's liability,  under  these  circnmstances. 
was  raised  upon  a  motion  to  nonsuit,  and  a 
motion  to  direct  a  verdict,  both  of  which 
motions  were  refused  by  the  trial  court,  and 
the  case  Is  here  upon  exceptions  to  those  rul- 
ings. The  claim  of  the  plaintiff  is  predicat- 
ed upon  the  contention,  as  outlined  in  the 
brief,  that,  if  the  plaintiff  did  not  know  of 
the  existence  of  the  ice  under  the  snow  upon 
the  roof,  and  could  not  by  the  exercise  of 
reasonable  care  discern  It,  and  that  if  the 
defendant  by  the  exercise  of  reasonable 
care  could  have  known  of  the  ice  so  hidden 
and  failed  to  possess  himself  of  that  knowl- 
edge, the  defendant  is  liable  for  the  damage. 
It  is  difficult  to  perceive  how  liability  can  be 
imposed  upon  the  master  for  a  failure  to  dis- 
cover a  condition  which  it  is  conceded  was 
not  within  the  power  and  trained  experi- 
ence of  the  plaintiff  to  observe  and  discover, 
and  which  in  the  legal  postulate  advanced 
to  support  the  action  could  not  be  discovered 
by  him  in  the  exercise  of  reasonable  care. 
The  argument,  in  effect,  superimposes  upon 
the  master  the  possession  of  a  power  of  vi- 
sion and  a  faculty  of  discernment  and  fore- 
sight to  observe  danger,  which  it  denies  t<> 


*For  other  case*  see  (ame  topic  and  section  NUMBSR  in  Dec.  Dig.  ft  Am.  Die.  Key  No.  Series  A  Rep'r  Index** 


Digitized  by 


Ljoogle 


N.J.) 


BITTENHOFFER  v.  CUTTER 


873 


the  servant,  and  therein  lies  Its  fallacy  as 
a  legal  contention.  The  negligence  of  the 
master,  If  it  exist,  must  be  predicated  upon 
the  neglect  to  observe  some  dnty  cast  upon 
It  by  the  law,  and  In  this  case  it  is  difScult 
to  perceive  what  the  duty  was.  If  It  be 
said  that  the  obligation  was  to  give  the  em- 
ploy€  a  safe  place  wherein  to  work,  that 
duty  was  discharged  in  legal  contemplation 
when  the  plaintiff  knowing  from  years  of 
experience  the  nature  of  the  work,  and  the 
dangers  incident  to  it,  and  having  the  same 
opportunities  of  observation  to  say  the  least, 
as  the  master,  undertook  to  perform  the 
work  In  which  the  danger  of  slipping  by  ac- 
cident in  Inclement  weather  naturally  inher- 
ed in  the  discharge  of  the  employment,  and 
entered  as  a  factor  in  the  contract  between 
the  iparties. 

The  risk  the  plaintiff  took,  therefore,  in 
working  upon  the  roof  under  such  conditions, 
was  necessarily  an  obvious  risk,  inherent  In 
the  nature  of  his  employment  and  assumed 
by  him  as  quid  pro  quo  for  the  compensa- 
tion he  received.  McAndrews  v.  Bums,  39 
N.  J.  Law,  120;  CafFery  v.  Hedden  &  Sons, 
79  N.  J.  Law,  556,  76  AU.  981.  Underlying 
the  doctrine  of  assumption  of  risk  by  an 
employ^  is  the  basic  maxim  volenti  non  fit  in- 
juria. Lord  Herschell,  upon  the  philosophy 
inherent  in  this  maxim,  applied  it  in  Smith 
V.  Baker,  C.  A.  860,  where  one  agreed  to 
take  part  in  an  operation  necegsitating  the 
production  of  gaseous  fumes  Injurious  to 
health,  and  the  court  denied  that  a  cause  of 
action  existed  under  the  circumstances,  and 
held  tliat  the  employ^  assumed  the  risk  of 
danger.  It  was  also  held  to  apply  under  the 
common-law  relationship,  but  Inapplicable 
under  the  English  Employers'  Liability  Act 
of  1880  In  Thomas  v.  Quartermaine,  18  Q.  B. 
D.  685;  and  that  case  was  followed  and  the 
sanae  rule  applied  in  Baddely  v.  Granville, 
18  Q.  B.  D.  423.  The  learned  editor  of  the 
English  Ruling  Cases  states  the  modem  ap- 
plication of  the  rule  to  be  that:  "If  the 
danger  is  as  well  known  or  as  manifest  to 
the  servant  as  to  the  master,  the  servant  en- 
ters or  continues  in  the  employment  at  his 
own  risk."  17  B.  Ruling  Cas.  239;  citing 
I^add  ▼.  New  Bedford  R.  Co.,  119  Mass.  412, 
20  Am.  Rep.  331.  The  modem  cases  Illustra- 
tive of  the  application  of  this  principle  are 
collected  in  valuable  reference  notes  in  7 
Ann.  Oas.  430,  and  volume  12,  p.  621,  of  the 
same  work. 

The  most  recent  authoritative  pronounce- 
ment upon  this  subject  by  this  court  is  the 
case  oJf  Mika  v.  Passaic  Print  Works,  76  N. 
J.  Law,  561,  70  Atl.  327,  where  the  authori- 
ties In  this  state  are  collected  by  Judge 
Vroom  in  his  opinion,  and  the  doctrine  enun- 
ciated that  the  rule  of  assumption  of  obvi- 
ous risk  by  an  employ^  i>ersists  In  this  state 
notwithstanding  the  dereliction  of  a  statutory 
duty  upon  the  part  of  the  employer,  which 


duty  was  superimposed  as  a  safeguard  for 
employ^  under  the  provisions  of  the  Employ- 
ers' LlabUity  Act  of  1904  (P.  L.  p.  152). 
The  line  of  divergence  between  the  English 
courts  and  the  law  in  this  state,  as  settled 
In  the  Mika  Case,  arises,  it  will  be  perceiv- 
ed, entirely  out  of  the  effect  to  be  given  to 
the  statutory  duty  imposed  upon  the  master; 
but,  as  that  question  does  not  enter  into  this 
decision,  it  is  sufficient  to  say  that  the  com- 
mon-law doctrine  as  herein  outlined  and  il- 
lustrated by  what  may  be  said  to  be  an  uni- 
formity of  decision  but  at  times  a  diver- 
gence of  view  in  its  application  precludes  a 
recovery  in  this  case. 

The  Judgment  under  review  will  be  re- 
versed. 


RITTBNHOFFER  et  aL  v.  CUTTER. 

(Court  of  Xirrors  and  Appeals  of  New  Jersey. 

June  20,  1912.) 

fSyUalu*  iy    the  Court.) 
Assault  and  Battebt   ({  29*)— Civii,  Ac- 
tion—Bvideno*  —  REPnTAnoN  OF  Defend- 
ant. 

In  a  civil  action  for  damages  for  assault 
and  battery  committed  by  defendant  in  arrest- 
ing the  plaintiff,  where  the  defendant  pleads 
jnstification,  the  controverted  Issue  on  trial  be- 
ing the  use  of  excessive  force  by  the  defendant, 
and  where  no  moral  element  or  element  ot 
malicioua  intent  on  the  part  of  the  defendant  is 
involved,  evidence  of  the  reputation  of  the  de- 
fendant as  to  peacefulness  18  not  admissible  in 
his  behalf. 

[Ed.  Note. — ^For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  {  42;  Dec  Dig.  {  29.*] 

Error  to  Glrcnlt  Court,  Middlesex  County. 

Action  by  Mary  Rittenboffer  and  Stephen 
RittenhofCer  against  William  Cutter.  Judg- 
ment for  plaintiffs,  and  defendant  brings 
error.    Affirmed. 

Charles  C.  Hommann,  of  Perth  Amboy, 
for  plaintiff  in  error.  Thomas  Brown,  of 
Perth  Amboy,  for  defendants  in  error. 

VBEDBNBURGH,  J.  This  action  was 
brought  to  recover  damages  for  an  assault 
and  battery  upon  Mary  Rlttenhoffer,  one  of 
the  plaintiffs  (the  wife),  committed  by  the 
defendant  in  arresting  her  while  she  was 
trespassing  upon  his  land  engaged  in  col- 
lecting pieces  of  wood  with  intention,  ap- 
parently, to  appropriate  them  to  her  own 
use  without  his  consent.  To  a  declaration 
charging  the  defendant  with  assault  and 
battery  upon  the  said  Mary  Rlttenhoffer, 
he  pleaded  (In  additiofl  to  other  pleas)  spe- 
cially JustiScation,  to  the  effect  that  the 
said  Mary  did  steal,  take,  and  carry  away 
a  quantity  of  firewood,  the  property  of  the 
defendant,  wherefore  he,  who  had  view  of 
the  said  offense,  and  his  servant,  at  his  re- 
quest, gently  laid  their  hands  on  the  plain- 
tiff, and  did  take  her  into  their  custody,  so 
that  they  might  carry  and  convey  her  be- 
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fore  a  justice  of  the  peace  of  the  county  of 
Middlesex  to  answer  the  premises;  that,  the 
plaintiff  vigorously  resisting,  they  then  and 
there  bound  her  hands  with  a  cord,  and 
caused  her  to  be  carried  and  conveyed  a 
distance  of  two  miles  to  Perth  Amboy.  The 
declaration  contains  no  averment  that  the 
defendant  was  actuated  by  malice  or  Im- 
moral purposes  in  the  commission  of  the  as- 
sault complained  of. 

The  real  Issue  presented  by  the  pleadings, 
and  actually  tried  before  the  court  and  Jury, 
as  the  record  shows,  was  whether  the  de- 
fendant and  his  servant  In  making  the  ar- 
rest had,  as  the  plea  avers,  laid  their  h^nds 
on  the  plaintiff  "gently,"  or  had  used  ex- 
cessive force  and  violence  In  so  doing.  We 
do  not,  after  examination  of  the  whole  case, 
find  that  the  trial  court  committed  legal  er- 
ror In  any  Judicial  action  embraced  with- 
in the  assignments  of  error.  The  only  as- 
signed error  which  seems  to  us  In  dispos- 
ing of  the  case  to  present  a  question  requir- 
ing consideration  here  Is  the  refusal  of  the 
trial  Judge  to  charge  the  Jury  upon  the  re- 
quest of  the  defendant  that  the  Jury  might 
take  Into  their  consideration  the  reputation 
of  the  defendant  as  to  peacefulness  and  law- 
abiding  disposition.  In  civil  actions  for 
damages  for  assault  and  battery  founded 
upon  the  arrest  of  the  plaintiff  by  defend- 
ant, where  Justification  is  pleaded,  and  the 
question  as  to  the  use  of  unnecessary  or  ex- 
cessive force  in  its  making  is  the  only  is- 
sue, and  where  no  moral  element  or  element 
of  malicious  intent  on  the  part  of  the  de- 
fendant is  involved,  evidence  of  the  reputa- 
tion of  the  defendant  for  peacefulness  is 
not  admissible. 

Prof.  Wlgmore  in  Ills  late  work  on  Evi- 
dence (vol.  1,  I  64)  states  the  general  rule 
to  be  that  the  character  of  a  party  In  a 
civil  cause  is  not  admissible,  t  e.,  "that  It 
cannot  be  used  (as  It  is  used  for  or  against 
a  defendant  in  a  criminal  case)  to  indicate 
the  likelihood  that  the  act  in  issue  was  or 
was  not  done."  Among  the  decisions  in  sup- 
port he  refers  to  the  case  of  Thompson  v. 
Church,  1  Root  (Conn.)  312,  which  was  a 
qui  tam  action  for  an  assault  The  defend- 
ant's character  as  a  malicious,  quarrelsome 
man  was  rejected  by  the  court,  and  it  was 
said  there  that  "the  general  character  is  not 
in  issue.  The  business  of  the  court  Is  to 
try  the  case,  and  not  the  man;  and  a  very 
bad  man  may  have  a  very  righteous  cause." 
So  we  may  add  a  very  good  man  may  as- 
sert a  clear,  legal  right  in  a  very  Illegal  and 
culpable  manner.  The  case  of  Markey  y. 
Angell,  22  R.  I.  343,  47  Atl.  882,  holding  that 
in  trespass  for  assault  and  battery  evldeuce 
that  defendants  are  men  of  peaceable  char- 
acter is  inadmissible,  sustains  this  general 
rule.  The  opinion  there  expressed  by  the 
court  emphasizes  the  distinction  to  be  ob- 
served where  a  bad  motive  or  malice  is  in- 
volved, and  draws  attention  to  the  case  of 
Lander  v.  Seaver,  32  Vt  114,  76  Am.  Dec 


166.  In  this  last-cited  caae  the  defendant 
was  a  schoolmaster,  and  the  suit  was  brought 
for  excessive  punishment  of  the  plaintiO!, 
a  pupil.  Granting  the  right  of  a  schoolmas- 
ter to  punish  scholars,  the  claim  was  made 
that  the  punishment  in  this  case  was  exce^ 
sive  and  malicious.  The  court  h^d  that  the 
only  question  at  issue  in  the  case  was  wheth- 
er the  punishment  Inflicted  by  the  master 
was  excessive,  not  whether  it  was  inflicted 
from  malice;  but  added,  obiter  dicta,  that 
in  cases  where  the  existence  of  maliciou 
motive  is  the  issne  evidence  of  character 
might  be  admissible.  The  same  author  pro- 
ceeds to  say  that  certain  reasons  (given  bf 
him  in  the  text)  seem  to  Justify  the  fixed 
poUcy  of  our  law  in  excluding  the  character 
of  the  parties  to  a  civil  catise  when  offered 
to  prove  or  disprove  the  doing  of  an  act, 
and  "that  it  is  possible,  however,  to  main- 
tain that  the  reasons  of  policy  should  be 
yielded  to  in  ordinary  civil  cases  only,  and 
that,  where  a  moral  Intent  Is  marked  and 
prominent  in  the  nature  of  the  issue,  the 
defendant's  good  moral  character  should  be 
received  as  In  criminal  cases,  that  this  view 
has  in  more  modem  opinions  seemed  to 
gain  ground." 

Among  the  pertinent  decisions  sustainhig 
the  general  rule  against  the  admissibility  of 
such  evidence  are,  Attorney  General  v.  Bad- 
loff,  10  Exch.  97,  where  it  Is  declared  that 
"in  criminal  cases  evidence  of  the  good  char- 
acter of  the  accused  is  most  properly  and 
with  good  reason  admissible  in  evidence,  be- 
cause there  is  a  fair  and  Just  presumption 
that  a  person  of  good  character  would  not 
commit  a  crime.  But  in  civil  cases  such 
evidence  is  with  equal  good  reason  not  ad- 
mitted, because  no  presumption  would  fair- 
ly arise  in  the  very  great  proportion  of  such 
cases  from  the  good  character  of  the  de- 
fendant that  he  did  not  commit  the  bre&cfa  of 
contract  or  civil  duty  alleged  against  him." 
Etting  T.  Bank.  11  Wheat.  59,  6  L.  Ed.  419; 
Stow  V.  Converse,  3  Conn.  345,  8  Am.  Dec. 
189;  Smets  v.  Plunket,  1  Strob.  (S.  G.)  372; 
Wright  v.  McKee,  37  Vt  163.  In  this  last- 
cited  case  the  court  says :  "Many  considera- 
tions concur  in  rejecting  such  evidence  in 
civil  cases.  Evidence  of  this  character  Is 
uncertain  in  its  nature,  both  l)ecause  the 
true  character  of  a  large  portion  of  mankind 
is  ascertained  with  difficulty,  and  because 
those  who  are  called  to  testify  are  reluctant 
to  disparage  their  neighbors — especially  if 
they  are  wealthy,  influential,  popular,  or 
even  only  pleasant  and  obll^ng.  The  in- 
troduction of  such  evidence  in  dvil  causes 
wherever  character  is  assailed  would  make 
trials  Intolerably  long  and  tedious  and  great- 
ly Increase  the  expense  and  delay  of  litiga- 
tion. It  is  a  kind  of  evidence  that  Is  easily 
mannfactured,  is  liable  to  abuse,  and,  if  in 
common  use  in  the  courts,  is  as  likely  to 
mislead  as  to  guide  aright"  These  views 
commend  themselves  to  uS.  Porter  t.  Seller. 
23  Pa.  424,  429,  62  Am.  Dec.  341;  Anthony 
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V.  Grand,  101  Cal.  2S6,  3S  Pac.  850;  Day 
-r.  Ross,  154  Mass.  14,  27  N.  E.  676;  Fabey 
V.  Crotty,  63  Mich.  383,  29  N.  W.  876,  6 
Am.  St.  Rep.  305;  Geary  v.  Stevenson,  169 
Mass.  23,  47  N.  K.  508.  Tbis  case  holds 
tbat  In  an  action  for  false  imprisonment  the 
plaintiff's  character  Is  inadtnissible  even 
though  the  offense  set  up  in  jnstiflcation  in- 
volves a  crime. 

In  the  case  sab  judlce,  there  was  neither 
allegation  nor  evidence  tending  to  show  that 
the  defendant  in  arresting  the  plaintiff  was 
actuated  by  eithw  Immoral  or  malicious  mo- 
tives, nor  by  any  other  than  a  lawful  pur- 
pose, nor  do  such  motives  appear  in  the  di^ 
comstances  of  the  assault  and  battery  which 
the  Jury  have  fonnd  be  committed  upon  the 
plaintiff  In  arresting,  detaining,  and  convey- 
ing her  before  a  magistrate,  but  there  was 
ample  evidence  to  warrant  the  Jury  in  find- 
ing that  the  defendant  bad  In  accomplishing 
the  arrest  used  unnecessary  and  excessive 
violence. 

The  judgment  below  should  be  affirmed. 


MUIiHOUiAI^D  V.  JONES. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  19,  1912.) 

fSyttalug  hy  t\e  Court.) 

1.  Appeal  and  Ebbob   (8  1050*)— Review— 
Harmless  Ekbor— Admission  of  Bvidenci. 

An  answer  to  a  question  which  required 
the  plaintiff  to  testify  as  to  hitf  mental  attitude 
respecting  his  wilUngness  to  finish  a  contract 
entered  into  by  bim  with  the  general  contractor 
of  the  defendant,  npon  the  credit  of  such  gen- 
eral contractor,  where  the  plaintiff  had  previ- 
oasly  testified  that  lie  refused  to  perform  the 
work  for  the  general  contractor,  was  neither 
harmful  nor  prejudicial  to  the  defendant,  since 
it  added  nothing  to  the  probative  force  of  the 
resultant  act  from  the  mental  operation  to 
which  the  plaintiff  had  already  testified. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S«  1068,  1069,  4158-4157, 
4166;    Dec  Dig.  §  1C50.*] 

2.  Fbaxjds,  Statdte  of  (|  23*)  —  CJorstbtjc- 
tion  of  cortbact. 

Whether  the  form  of  expression,  "I  will 
see  that  yon  are  paid,"  is  or  is  not  a  collateral 
promise  necessarily  depends  upon  circumstanc- 
es surrounding  the  making  of  such  promise. 
The  real  test  is  to  whom  was  credit  given. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of ;   Cent.  Dig.  fi  18,  19;   Dec.  Dig.  %  23.*] 

ESrror  to  Supreme  Court 

Action  by  George  J.  Mulholland  against 
Henry  L.  Jones.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

B.  V.  Lawrence,  of  Freehold,  for  plaintiff 
In  error.  Johnston  &  Conover,  of  Asbury 
Park,  for  defendant  In  error. 

KAIjISCH,  J.  The  defendant,  Jones,  en- 
tered into  a  contract  in  writing  with  one 
Archibald  for  the  building  of  a  house.  The 
contract  was  filed  in  the  office  of  the  clerk  of 
the  county  where  the  building  was  to  be 


erected.  The  effect  of  snch  filing  was  to  pre- 
vent anybody  from  obtaining  a  Hen  upon 
the  building  and  curtilage,  except  Archibald. 
Archibald  subcontracted  the  plumbing  work 
to  Mulholland,  the  plaintiff,  for  which  work 
Mulholland  was  to  receive  1390;  1150  when 
the  rough  plumbing  was  done,  and  the  bal- 
ance when  the  fixtures  were  Installed.  Mul- 
holland finished  the  rough  plumbing  for 
which  he  was  paid,  according  to  the  con- 
tract, the  sum  of  $150.  But,  before  putting 
in  the  fixtures,  the  plaintiff  learned  that 
there  was  going  to  be  trouble  between  the 
owner  and  the  builder,  and  tbat  the  builder 
was  probably  going  to  default  upon  his  con- 
tract And  he  thereupon  refused  to  go  fur- 
ther under  his  subcontract  with  Archibald. 
The  idalntlff  testified  that  the  defendant 
came  to  him  and  wanted  him  to  finish  the 
plumbing,  but  he  refused,  because  he  was 
afraid  he  would  lose  his  money  or  have  to 
wait  a  long  time  for  It;  and  that  he  said  to 
the  defendant  "Understand,  Mr.  Jones,  I 
don't  want  to  complete  that  work  now,  be- 
cause I  would  be  out  of  my  money  all  the 
time,  and  anyway  I  don't  want  to  finish  the 
job;  I  don't  want  anything  more  to  do  with 
the  job;  don't  want*  to  put  the  finish  on" ; 
that  defendant  replied,  "You  go  ahead  and 
get  your  men  up  here  and  do  that  Job  for 
me  and  I  will  see  that  yon  are  paid."  And 
the  plaintiff  further  testified  that  the  de- 
fendant said,  "Ton  go  ahead  and  finish  this 
work  and  I  will  see  that  you  are  paid  for  it 
when  your  work  la  completed.  When-  yon 
get  your  work  completed,  I  will  see  that  you 
are  paid." 

The  trial  Judge  charged  the  Jury  that  it 
was  immaterial  whether  the  form  of  expres- 
sion used  was,  "I  will  pay  you,"  or  "I  will 
see  that  you  are  paid";  if  it  appeared,  in 
fact,  that  the  plaintiff  did  the  work  relying 
upon  the  strength  of  defendant's  promise, 
he  was  entitled  to  a  recovery  against  bim. 
The  Jury  found  in  favor  of  the  plaintiff. 

The  case  is  under  review  before  us  on  a 
writ  of  error,  and  several  errors  have  been 
assigned  for  a  reversal  of  the  Judgment  We 
shall  proceed  to  consider  them  in  the  order 
in  which  they  have  been  presented. 

[1]  1.  It  is  argued  that  the  court  erred  in 
permitting  the  following  question  to  be  an- 
swered by  the  plaintiff,  "Would  you  have 
done  the  work  on  that  bouse  if  it  had  not 
been  for  this  new  arrangement  with  Mr. 
Jones?"  The  claim  made  Is  that  this  ques- 
tion was  Improper,  because  the  defendant  in 
error  had  entered  into  an  entire  contract 
with  the  contractor  Archibald  for  this  pre- 
cise work,  and  was  therefore  obligated  to  ' 
perform  it.  The  question  obviously  called  for 
the  plaintiff's  mental  attitude  concerning  his 
Intention  to  do  or  not  to  do  the  work  for 
the  eontractor.  But,  aa  the  plaintiff  had  al- 
ready testified  that  he  had  absolutely  refus- 
ed to  do  the  work  and  complete  his  contract 
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It  was  a  superfluons  task  to  elicit  the  plain- 
tiff's mental  operation  or  attitude  that  had 
materialized  into  the  fact  of  his  refusal  to 
proceed  with  the  work  for  the  contractor. 
The  answer  thereto,  by  the  witness,  In  the 
negative  added  nothing  to  the  probative 
force  of  the  resultant  act  from  the  mental 
operation,  to  which  the  witness  had  already 
testified,  and  therefore  we  are  unable  to  per- 
ceive how  it  conld  have  been  either  harmful 
or  prejudicial  to  the  defendant. 

2.  It  appears  that,  at  the  close  of  the  case, 
a  motion  was  made  by  the  counsel  for  the 
defendant  below  to  direct  a  verdict  in  fa- 
vor of  the  defendant,  because  the  plead- 
ing of  the  plaintiff  below  based  the  liability 
of  the  defendant  upon  his  assumption  of  the 
balance  due  apon  the  original  contract  be- 
tween the  contractor  and  the  plaintiff.  A 
reference  to  the  declaration  reveals  that  the 
plaintiff  relied  also  upon  the  common  counts 
contained  therein,  and  on  a  particular  state- 
ment therein  for  work  done  and  performed 
and  materials  furnished  by  the  said  plaintiff, 
at  the  special  request  and  promise  of  said 
Jones  to  pay  the  same.  The  objection  is  not 
well  founded  in  fact 

[2]  8.  The  court  charged  the  Jury:  "I  do 
not  see  that  it  makes  any  difference  whether 
he  said,  'I  will  pay  you,'  or  *I  will  see  that 
yon  are  paid';  because  you  must  take  the 
language  in  connection  with  the  surrounding 
circumstances."  What  those  circumstances 
were  have  been  already  set  out  and  need  not 
be  repeated  here.  The  defendant  attacks 
the  correctness  of  the  ruling  of  the  trial 
Judge.  The  argument  advanced  is  that  the 
second  form  of  expression  is  a  promise  to 
pay  the  debt  of  another,  and  therefore  not 
binding  under  the  statute  of  frauds.  Wheth- 
er the  form  of  expression,  "I  will  see  that 
you  are  paid,"  Is  or  is  not  a  collateral  prom- 
ise necessarily  depends  upon  circumstances 
surrounding  the  making  of  such  promise. 
The  real  test  is  to  whom  was  credit  given. 
The  form  of  expression  is  not  controlling,  if 
it  appears  that  the  promisee  acted  upon  the 
promise  and  gave  credit  to  the  promisor. 
In  the  case,  sub  judice,  there  was  no  debt 
due  from  Archibald  to  the  plaintiff.  The 
plaintiff  had  been  paid  for  the  work  he  had 
performed.  He  refused  to  furnish  materials 
and  complete  the  contract  He  refused  to 
give  any  credit  to  the  contractor  Archibald. 
It  is  true  that  as  between  the  plaintiff  and 
Archibald  there  was  a  breach  of  contract  by 
the  plaintiff,  but  surely  this  circumstance 
goes  to  strengthen  the  plaintiff's  claim  that 
be  refused  to  give  any  further  credit  to 
Archibald.  The  court  very  proiwrly  left  it 
to  the  Jury  to  say  whether,  from  what  was 
said  and  the  surrounding  circumstances, 
credit  was  given  to  the  defendant 

But  considering  that  there  was  an  obliga- 
tion existing  from  the  plaintiff  to  Archibald, 
the  rule  laid  down  by  Chief  Justice  Oreen  in 


Kutzmeyer  v.  Ennls,  27  N.  X  Law,  at  page 
376,  is  the  true  legal  rule  that  must  control 
this  case,  and  which  is  stated  to  be,  by  that 
learned  Jurist,  as  follows:  "The  rule  is  that, 
where  the  promise  to  pay  the  debt  of  an- 
other is  founded  upon  a  new  consideration, 
and  this  consideration  passed  between  tbe 
parties  to  the  promise,  and  gives  the  prom- 
isor a  benefit  which  he  did  not  enjoy  before, 
and  would  not  have  possessed  but  for  the 
promise,  then  it  will  be  regarded  as  an  orte- 
Inal  promise,  and  therefore  will  be  enforced, 
though  not  in  writing.  In  that  case  the  evi- 
dence tended  to  show,  and  if  the  Jury  be- 
lieved the  witness  did  show,  that,  though 
the  work  was  originally  undertaken  by  En- 
nls, at  the  instance  of  the  contractor,  yet  be 
refused  to  proceed,  and  the  work  was  stop- 
ped until  Kutzmeyer  promised  payment  The 
work  was  not  done  for  a  third  party,  bnt  for 
Kutzmeyer  himself.  He  was  interested  in 
the  completion  of  the  work,  ^e  received  the 
benefit  of  it  and  he  had  it  In  bis  power  to 
indemnify  himself  for  the  advances  to  Ennis 
by  withholding  the  money  from  the  con- 
tractors." The  principle  laid  down  in  this 
case  was  approved  in  C!owenhoven  v.  Howell, 
36  N.  J.  liaw,  326,  by  an  opinion  of  Beasley. 
O.  J.,  and  by  this  court  in  Hartley  v.  Sand- 
ford,  66  N.  J.  Law,  630,  50  Atl.  454,  65  L.  R. 
A.  206,  by  an  opinion  of  Dixon,  J. 

4.  We  find  no  merit  In  the  fourth  assijm- 
ment  which  relates  to  what  the  trial  inAgB 
said  to  the  Jury  regarding  a  stop  notice  to 
the  effect  that  it  was  absolutely  valueless 
and  of  no  effect.  The  judge  was  dealing 
with  the  defendant's  claim  that  his  (the  de- 
fendant's) promise  was  conditioned  on  the 
giving  of  the  stop  notice  then,  and  he  point- 
ed out  to  the  Jury,  in  connection  therewith, 
the  utter  futility  of  the  functions  of  a  stop 
notice  when  there  was  no  debt  due  from  tbe 
contractor  to  the  plaintiff,  and  left  it  to  the 
Jury  to  determine  whether  it  was  likely  that 
a  reasonable  man  would  make  such  a  bar- 
gain when  they  came  to  consider  the  credi- 
bility of  the  testimony.  There  was  no  error 
In  this.  The  last  assignment  attempts  to 
challenge  the  nature  of  the  Judge's  char^ie, 
but  having  no  exception  to  support  it  ivlll 
not  be  considered. 

The  Judgment  under  review  should  be  af- 
firmed. 


WOOLET  T.  CRESCENT  AUTOMOBILE 

CO. 

(Supreme  Court  of  New  Jersey.    July  13,  l^VLy 

(ByUaiut  ly  the  Court.) 

FBAUPULENT  CONVEYANCES  (5  308*) — UHA>'0X 

OF  Possession— Question  fob  Jcky. 

Where  a  vendor,  having  executed  a  bill  of 
sale  for  an  automobile,  retained  possession  of 
it  and  operated  and  controlled  it  as  bis  own. 
and  the  vendee  failed  to  assert  bis  title  until 
levy  upon  the  car  under  an  execution  at  the 
suit  of  a  creditor  of  the  vendor,  heU,  that  tbe 
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inquiry  whether  the  transaction  was  fraudulent 
-or  not,  arising  out  of  the  absence  of  change  of 
possession  after  the  sale,  presented  a  question 
of  fact  for  the  jury  to  determine. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  H  923-840;  Dec.  I>ig. 
I  308.»] 

Appeal  from  District  Court  of  Jersey  City. 

Action  by  Lindsley  B.  Wooley  against  the 
Crescent  Antomobile  Company.  Verdict  for 
plaintiff,  and  defendant  appeals.     BeTersed. 

Argaeid  February  term,  1912,  before 
TRENCHABD,  PARKER,  and  MINTURN, 
JJ. 

Frank  W.  Hastings,  Jr.,  of  Jersey  City,  for 
plaintlft.  Fisk  ft  Flsk,  of  Jersey  City,  for  de- 
fendant 

MINTURN,  J.  The  suit  was  in  replevin 
to  recover  possession  of  an  automobile,  and 
was  tried  before  the  district  coort  and  a 
Jury,  resulting  in  the  direction  of  a  verdict 
In  favor  of  the  plaintiff,  from  whldi  direc- 
tion the  defendant  appeals.  The  plaintiff 
claimed  title  by  virtue  of  a  bill  of  sale,  ex- 
ecuted to  him  by  Alfred  H.  Howe,  who  was 
indebted  to  blm  for  sundry  advances  in  the 
sum  of  1395.98,  which  sum  represented  the 
consideration  named  in  the  bill  of  sale  The 
state  of  the  case  shows  that  Howe,  being 
unable  to  settle  this  Indebtedness,  turned  the 
automobile  over  to  tbe  plaintifT,  who,  being 
unable  to  use  it  at  the  time  and  being  about 
to  enter  upon  a  business  trip,  arranged  with 
Howe  to  retain  possession  of  it,  and  use  It 
until  tbe  plaintifTs  return,  upon  considera- 
tion that  Howe  would  assume  and  discharge 
tbe  expenses  incident  to  its  maintenance  and 
operation.  Thereafter,  and  while  tbe  car 
was  in  the  garage  where  Howe  had  pre- 
Tionsly  housed  it,  the  defendant  brought  suit 
against  Howe,  recovered  a  Judgment,  and, 
upon  a  levy  made  under  execution,  took  the 
car  into  its  possession,  and,  ujpon  demand  by 
tbe  plaintiff,  refused  to  surrender  it,  and 
bence  this  suit. 

Ttie  plaintiff  maintains  his  title  to  tbe 
car  upon  the  ground  that  the  bill  of  sale 
was  executed  to  him  in  good  faith  for  a  val- 
uable consideration.  Tbe  defendant  attacks 
tlie  claim  thus  made  upon  the  ground  that 
tbe  sale  by  Howe  was  void  under  the  twelfth 
section  of  the  statute  of  frauds,  and  upon  the 
^ound  that  the  plaintiff  was  not  a  purchaser 
in  good  faith  for  value.  If  tbe  validity  of 
tbis  contention  were  to  be  determined  by  tbe 
decisions  defining  good  faith  and  value,  ac- 
cording to  the  principles  of  the  common  law 
to  naany  of  which  adjudications  we  are  re- 
ferred, we  would  have  no  difficulty  in  ac- 
ceding to  the  proposition  that  those  were 
questions  of  fact,  tbe  solution  of  which  was 
for  tbe  jury.  But  this  judicial  rule  has  been 
superseded  by  the  statutory  rule  contained 
in  tlie  Sales  Act  (P.  U  1907,  p.  341,  i  76), 
wbicti  defines  value,  inter  alia,  as  "an  ante- 
cedent or  pre-existing  claim  whether  for  mon- 


ey or  not,"  and  defines  "good  faith"  as  an  act 
"done  honestly  whether  It  be  done  negligent- 
ly or  not" 

Tested  by  these  rules,  we  are  unable  to 
find  in  this  case  any  positive  proof  of  mala 
fides  upon  the  part  of  the  plaintiff  when  in 
settlement  of  a  pre-existing  claim  he  ac- 
cepted title  to  the  automobile,  and,  if  those 
were  the  only  circumstances  In  the  case  upon 
which  the  allegation  of  fraud  could  be  predi- 
cated, we  should  be  inclined  to  affirm  the  Judg- 
ment. But  we  are  met  with  the  undisputed 
fact  in  the  case  that,  while  there  was  an  ex- 
ecuted sale  within  the  meaning  of  tbe  Sales 
Act,  tbe  vendor  by  retaining  possession  of  tbe 
car  after  the  sale  has  raised  a  presumption 
against  the  legality  of  the  transaction,  which, 
until  rebutted  and  explained,  prima  facie,  at 
least,  estops  the  vendee  from  placing  himself 
in  the  category  of  a  bona  fide  purchaser.  In 
1861  CMef  Justice  Wbelpley,  speaking  for 
this  court,  and  after  reviewing  the  authori- 
ties upon  the  subject  said:  "Tbe  question 
in  every  case  is  whether  the  act  done  is  a 
bona  fide  transaction,  or  a  trick  and  a  con- 
trivance to  defeat  creditors.  The  possession 
by  the  vendor  of  personal  chattels  after  the 
sale  is  not  conclusive  evidence  of  fraud.  In 
all  cases,  whether  fraudulent  or  not,  it  is 
a  question  of  intent  to  l>e  settled  as  a  ques- 
tion of  fact  by  a'  jury."  Pancoast  v.  Miller, 
29  N.  J.  Law,  264,  and  cases  cited. 

Tbe  defendant  under  tills  rule,  was  en- 
titled to  have  the  testimony  of  the  plaintiff 
and  his  witnesses,  explaining  the  possession 
of  the  car  by  Howe  and  the  circumstances 
attending  such  possession,  submitted  to  the 
jury  for  the  purpose  of  having  their  judg- 
ment upon  the  question  whether  the  rebuttal 
thus  established  is  sufficient  in  fact  to  over- 
come the  presumption  created  by  law.  This 
course  not  Itarlng  been  followed  in  the  casft 
at  bar,  the  judgment  is  reversed,  and  a  venire 
de  novo  is  awarded. 


PERKINS-GOODWIN  CO.  v.  HART. 

(Court  of  E>rrors  and  Appeals  of  New  Jersey. 
June  20,  1012.) 

(SyUaiut  hy  the  Court.) 

OuABANTY    (I    I*)— Construction    or    Con- 
tract—"Guarantee  TUB  Payment." 

To  "guarantee  the  payment"  of  a  sum  of 
money,  in  an  appropriate  context,  imports  a 
direct  undertaking  to  pay  the  sum  in  a  given 
event  and  not  a  mere  promise  to  become  an- 
swerable for  the  default  of  anotber. 

[Ed.  Note. — For  other  cases,  see  Guaranty, 
Cent  Dig.  J  1;   Dec.  Dig.  {  1.*   • 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3185-3186.] 

Error  to  Supreme  Court 

Action  by  the  Perkins-Goodwin  Company 
against  John  Hart  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed.  ' 
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Upon  a  demurrer  to  special  pleas,  the  Su- 
preme Court  filed  the  following: 

"Per  Curiam.  The  declaration  alleged  in 
substance  the  execution  of  an  agreement  be- 
tween the  plaintiff  company  and  the  E.  R. 
Ramsey  Company  for  the  sale  of  certain 
lands  of  the  plaintiff  situate  in  the  state  of 
New  Tork  whereby  the  Ramsey  Company 
covenanted  to  malie  certain  payments  to  the 
plaintiff  representing  the  consideration  stat- 
ed in  the  agreement  of  sale.  One  of  the  pay- 
ments, known  as  the  'second,'  was  to  be  the 
sum  of  17,000,  and  the  payment  of  this  sum 
the  defendant  guaranteed  in  writing  over 
his  signature  in  consideration  of  the  execu- 
tion of  the  agreement  of  sale  by  the  plaintiff. 
The  second  payment  was  not  made  by  the 
Ramsey  Company,  and  this  suit  was  insti- 
tuted upon  the  defendant's  said  contract  of 
guaran^. 

"Defendant  filed  four  pleas,  one,  the  gen- 
eral issue,  and  three  in  bar.  The  pleas  In 
bar  are  directed  to  the  denial  of  the  legal  ex- 
istence of  the  contract  of  sale,  and  to  these 
pleas  the  demurrer  was  filed. 

"For  the  purposes  of  this  suit,  it  is  Imma- 
terial whether  the  contract  of  the  plaintiff 
with  the  Ramsey  Company  was  valid  or  not. 
The  effect  of  the  plea  is  to  admit  the  allega- 
tions of  the  declaration,  wherein  it  is  charg- 
ed that  the  consideration  of  the  guaranty 
was  the  execution  by  the  plaintiff  of  the  con- 
tract of  sale  with  the  Ramsey  Company  and 
the  acceptance  by  plaintiff  as  quid  pro  quo 
of  the  written  guaranty  of  the  defendant. 

"The  legal  effect  of  the  guaranty  was  that 
the  defendant  would  pay  the  sum  of  |7,00C 
called  for  by  the  contract  if  the  Ramsey 
Company  failed  so  to  do.  It  is  immaterial, 
for  the  purpose  of  recovery  of  the  guaranty, 
what  were  the  causes  of  the  Ramsey  Com- 
pany's failure  to  pay.  The  test  of  defend- 
ant's liability  is  the  failure  in  any  event  of 
the  Ramsey  Company  to  pay.  Mann  v.  Eck- 
ford,  IB  Wend.  (N.  T.)  502;  Remsen  v. 
Graves,  41  N.  X.  471. 

"The  plaintiff  is  entitled  to  Judgment  on 
the  demurrer." 

Carrick  &  Wortendyke,  of  Jersey  City, 
for  plaintiff  in  error.  Brlukerhoff  &  Field- 
er, of  Jersey  City,  for  defendant  In  error. 

GARRISON,  J.  Judgment  on  demurrer  to 
special  pleas  having  been  entered  for  the 
plaintiff,  the  case  went  to  a  trial  on  the 
general  issue,  upon  which  testimony  offered 
by  the  defendant  in  support  of  the  pleas  that 
had  been  overruled  was  excludad.  Final 
Judgment  having  been  entered  for  the  plain- 
tiff, the  defendant  brings  this  writ  of  error 
assigning  as  error  the  order  sustaining  the 
demurrer.  This  properly  raises  the  ques- 
tions the  plaintiff  in  error  has  argued. 

The  Judgment  final  is  affirmed  for  the  rea- 
sons stated  in  the  opinion  of  the  Supreme 
Court  sustaining  the  demurrer  to  the  pleas. 


That  opinion,  it  is  true,  speaks  of  the  de- 
fendant's contract  as  one  of  "guaranty' 
which  is  the  term  used  in  the  contract  ot 
the  defendant  which  is  in  these  words: 

"In  consideration  of  the  execution  of  the 
within  contract  by  Perkins  Goodwin  Com- 
pany, I  hereby  .guarantee  the  payment  to 
them  on  October  20,  1909,  of  the  sum  v( 
$7,000,  as  provided  for  by  the  same.  [Sign- 
ed] John  Hart." 

This  is  a  direct  promise  by  the  defendant 
to  pay  the  plaintiff  in  a  given  event  liased 
upon  a  specified  consideration  moving  froio 
the  plaintiff  and  is  entirely  independent  of 
the  enforceability  of  the  "within  contract" 
against  the  other  party  thereto.  The  term 
"guarantee"  in  such  a  context  imports  an 
undertaking  to  pay  in  the  given  event,  wblcb 
is  one  of  its  meanings  (Webster's  New  In- 
ternational Dictionary),  and  not  a  promise 
to  be  answerable  for  the  default  of  another, 
which  is  its  technical  meaning  In  an  appro- 
priate context  The  former  is  evidently  the 
sense  in  which  the  term  is  employed  in  the 
opinion,  which,  guarded  by  this  note  of  ex- 
planation, properly  disposes  of  the  qnestioDis 
argued  by  the  plaintiff  in  error  who.  having 
promised  to  pay  the  stipulated  sum.  to  the  de- 
fendant in  error  if  it  would  execute  the 
"within  contract"  with  the  £.  B.  Ramsey 
Company,  sought  to  avoid  its  promise,  after 
the  consideration  had  passed,  upon  ttie 
ground  that  the  execution  of  such  contract 
by  the  E.  R.  Ramsey  Company  did  not  bind 
that  corporation.  It  was  not  pretended  that 
the  contract  was  illegal,  or  immoral,  or 
against  public  policy,  or  otherwise  unlawful, 
but  only  that  its  execution  by  the  secretary 
and  treasurer  of  the  Ramsey  Company  was 
not  duly  authorized.  ,  It  is  admitted  that 
the  defendant  In  error  lawfully  executed  the 
contract,  which  was  the  sole  consideration 
and  one  of  the  events  upon  which  the  plain- 
tiff In  error  predicated  his  promise  to  pay; 
the  other  being  the  failure  of  the  Ramsey 
Company  for  any  reason  to  pay  the  $7,000. 

For  this  reason,  we  do  not  consider  the 
question  of  the  legal  obligation  of  the  guar- 
antor of  a  contract  defectively  executed  by 
its  primary  obligor. 

The  Judgment  of  the  Supreme  Court  is 
affirmed. 


LAUTER  V.  HEDDBN  CONST.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jeney. 

June  20,  19X2.) 

(Sylltthu*  by  the  Comrt.} 

Mabtkb  and  Servant  (|  166*)— Iifjtmns  i« 
Sebvant— Warning. 

Where  the  danger  which  causes  an  injatr 
to  a  workman  is  obvious  and  normally  inci- 
dental to  the  woilc  upon  which  he  is  engaged, 
and  not  of  such  an  unusual  or  unexpected  oc- 
currence or  character  as  to  entitle  him  to  re- 
ceive warning  before  it  happens,  and  no  system 
of  warning  had  in  fact  l)een  instituted,  the  ab- 
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sence  of  warning  in  the  particniar  instance  com- 
plained of  is  not  evidence  of  negligence  on  the 
part  of  the  employer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Ser\ant,  Cent.  Dig.  {  310;  Dec.  Dig.  i  155.*J 

Mintum,  Ealiach,  and  Treacy,  JJ.,  dissenting. 

Error  to  Circuit  Court,  Essex  County. 

Action  by  Joseph  Lanter  against  the  Hed- 
den  Construction  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

WUbur  A.  Helsley,  of  Newark,  for  plaintiff 
in  error.  Lindabury,  Depue  A  Faulks,  of 
Newark  (Kinsley  Twining,  of  Newark,  on 
the  brief),  for  defendant  in  error. 

WHITE,  J.  The  plaintiff,  who  bad  been 
a  painter  for  24  years,  while  in  the  employ 
of  defendant  (who  had  a  contract  to  paint  a 
12-story  ofBee  building  which  was  occupied 
and  In  operation),  and  while  painting  the  in- 
side of  the  walls  of  the  elevator  cable  shaft 
of  said  otBce  building,  was  Injured  by  hav- 
ing his  arm  caught  between  a  two-inch  wire 
elevator  cable  and  the  large  revolving  wheel 
over  which  the  cable  ran  as  the  elevators, 
operated  by  the  owner.  In  separate  neighbor- 
ing shafts  moved  upward  and  downward, 
transporting  the  tenants  to  and  from  their 
offices  on  the  various  stories  of  said  build- 
ing. The  cable  shaft  contained  a  number 
of  these  wheels  and  cables  running  on  two 
walls  opposite  each  other,  and  was  walled 
off  separately  from  the  shafts  within  which 
the  elevators  ascended  and  descended,  so 
that  the  plaintiff  at  work  In  the  cable  shaft 
could  not  see  the  elevators  start,  nor  could 
the  persons  operating  the  elevators  see  him 
at  work  In  the  cable  shaft  He  could,  how- 
ever, and  did,  see  the  cables  moving  upward 
and  downward  and  the  wheels,  over  which 
they  ran,  turning  around,  as  they  did  so,  In 
the  shaft  where  he  was  working,  and  his 
testimony  shows  that  he  saw  them  doing 
this  practically  continually  during  a  period 
of  about  stz  weeks  while  he  was  working 
on  this  Job.  He,  with  two  other  painters, 
had  already  given  this  shaft  three  coats  of 
paint,  each  coat  taking  five  or  six  days  to 
put  on,  and  were  about  half  through  putting 
on  the  fourth  or  enamel  coat  when  the  ac- 
cident happened.  During  all  of  this  time  the 
cables  had  been  moving  and  the  wheels  turn- 
ing exactly  as  when  the  accident  occurred, 
and  no  warning  had  ever  been  given  by  any 
one  before  such  moving  and  turning  took 
place.  It  Is  true  that  the  plaintiff  testified 
that  be  did  not  see  this  particular  wheel 
turn  daring  the  hour  he  bad  be«i  working 
the  morning  the  accident  Iiappened,  but  he 
said  that  he  saw  other  wheels  turning  in  the 
shaft  that  morning,  and  he  does  not  pretend 
that  be  thought,  or  had  any  reason  to  think, 
that  the  elevators  were  not  running  that  day 
as  usual,  or  that  this  particular  wheel  had 
been  put  out  of  commission  with  notice  to 


him  that  he  might  treat  it  as  "dead,"  so  that 
he  would  be  entitled  to  receive  a  warning 
before  It  was  again  put  into  service.  The 
uncontradicted  evidence  clearly  indicates 
that  the  moving  of  the  cable  and  the  turning 
of  the  wheel  which  caused  the  Injury  were 
in  no  wise  extraordinary,  or  "exceptional," 
but,  on  the  contrary,  that  they  were  part  of 
the  normal  conditions  prevailing  in  that 
shaft  while  these  painters  were  working 
there,  and  that  these  conditions  were  per- 
fectly obvious  to  and  thoroughly  known  by 
the  plaintiff.  Of  course,  there  was  danger 
that  the  plaintiff  would  be  injured  if  he 
put  his  arm  between  the  turning  wheel  and 
the  moving  cable  on  the  Intake  side,  or  If  be 
permitted  the  sleeve  of  the  garment  he  was 
wearing  to  get  caught  in  the  same  place  and 
to  pull  his  arm  in,  but  this  was  a  clearly  ob- 
vious danger  which  be  thoroughly  under- 
stood and  one  easily  avoided  by  proper  care 
on  bis  part  The  wheels  and  cables  were 
a  foot  or  more  away  from  the  walls,  and 
there  was  no  difficulty  in  painting  the  walls 
behind  them  without  getting  caught 

The  case  Is  wholly  lacking,  therefore.  In 
the  element  of  a  system  of  warnings  having 
been  established  and  upon  which  consequent- 
ly tbe  party  Injured  had  a  right  to  rely,  as 
In  Belleville  Stone  Co.  t.  Mooney,  61  N.  J. 
Law,  253,  39  Atl.  764,  39  L.  R.  A.  834,  and 
in  Harmer  v.  Reed  Apartment  Co.,  68  N.  J. 
Law,  332,  63  Atl.  402,  which,  although  not 
a  master  and  servant  case,  is  Illustrative  of 
this  principle;  and  it  is  also  equally  lack- 
ing In  the  element  of  an  "exceptional"  or 
"extraordinary"  condition  requiring  the  es- 
tablishment of  a  system  of  warnings,  as  In 
Ondis  V.  Great  Atl.  ft  Pac.  Tea  Co.,  81  Atl. 
866.  It  does  fall  clearly,  however,  not 
only  within,  but  far  within,  the  doctrine 
laid  down  In  Caffery  v.  Hedden,  79  N.  J. 
Law,  556,  76  Atl.  981,  in  which  this  court 
said:  "Where  the  risk  Is  one  ordinarily  at-' 
tending  the  service,  or  where  the  risk  is 
known  or  by  the  reasonable  exercise  of  or- 
dinary observation  and  care  would  have 
been  known  and  appreciated,  the  legal  pre- 
sumption is  that  the  workman  undertakes  the 
employment  on  the  terms  of  encountering 
the  danger,  though  he  may  have  no  actual 
knowledge  of  it."  This  is  not  a  case  of  an 
elevator  plant  being  shut  down  in  order  that 
the  painters  might  go  into  Its  cable  shaft 
to  paint  it,  in  which  case  they  would  clear- 
ly have  the  right  to  be  warned  before  the 
plant  were  started  up  again,  because  that 
would  be  an  "extraordinary"  or  "exception- 
al" occurrence  so  far  as  they  were  con- 
cerned-; nor  is  it  the  case  of  elevators  be- 
ing run  occasionally  only,  and  at  imexpected 
Intervals,  with  a  system  of  warnings  estab- 
lished to  give  notice  of  what  the  workmen 
were  not  expecting  unless  so  warned.  In- 
stead of  either  of  these,  it  was  a  case  of  the 
painting  of  tbe  wails  of  an  elevator  cable 
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shaft  of  an  office  building,  with  the  elevators 
In  regular  and  practically  constant  opera- 
tion, which  conditions  were  perfectly  obvi- 
ous .to  these  painters  In  the  cable  shaft 
where  they  had  been  working  and  had  con- 
stantly observed  them  for  something  like 
six  weeks.  Under  such  circumstances,  the 
danger  forms  a  part  of  the  normal  and  ex- 
pected conditions  of  the  service,  and  the  ab- 
sence of  a  warning  in  the  particular  Instance 
complained  of  Is  not  evidence  of  negligence 
on  the  part  of  the  employer. 
The  Judgment  of  nonsuit  must  be  affirmed. 

MINTURN,  KALISOH,  and  TRKACY,  JJ., 
dissenting. 


HARRINGTON  et  nx,  v.  JAGMBTTY  et  ux. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  19,  1912.) 

fSyllabus  bv  the  Court.) 
HuesAHD  AND  Wife  ({  102*)— Tobts  of  Wifb 

—Liability  or  Husband. 

Since  the  paBsase  of  the  married  women's 
acts  [2  Gen.  St.  1895,  p.  2017,  i  2»].  a  hus- 
band is  not  liable  for  the  torts  of  his  wife 
growing  out  of  the  conduct  by  her  of  her  own 
business,  or  arising  from  the  management  by 
her  of  her  separate  property. 

[E3d.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  f{  378-380;  Dec.  Dig.  |  102. 'J 

Swayze,  Trencbard,  Parker,  and  Vroom,  JJ., 
dissenting. 

Error  to  Carcult  Court,  Atlantic  County. 

Action  by  Harry  W.  Harrington  and  Anna 
Harrington  against  Joshua  Jagmetty  and  Su- 
san A.  Jagmetty.  Judgment  for  defendants, 
and  plnlntifTs  bring  error.    Affirmed. 

Two  suits  were  instituted  in  the  circuit 
court  of  Atlantic  county  against  Joshua  Jag- 
metty and  Susan  A.  Jagmetty,  his  wife,  one 
by  Anna  Harrington  to  recover  for  personal 
Injuries  received  by  her  in  an  elevator  ac- 
cident at  the  hotel  known  as  Elmont  Hall, 
wherein  she  was  a  guest,  and  the  other  by 
Harry  W.  Harrington,  her  husband,  for  loss 
occasioned  to  him  thereby.  The  two  suits 
were  tried  together.  The  trial  Judge  di- 
rected a  verdict  In  favor  of  the  defendant 
Joshua  Jagmetty,  and  the  Jury  disagreed  as 
to  the  liability  of  the  defendant  Susan  A. 
Jagmetty. 

The  only  assignment  of  error  rests  upon 
tile  exception  taken  to  the  action  of  the 
court  In  directing  the  jury  to  render  a  ver- 
dict in  favor  of  the  defendant  Joshua  Jag- 
metty. Mrs.  Harrington,  the  female  plaintiff, 
for  the  purpose  of  reaching  her  room  on 
the  top  floor  of  the  hotel,  took  the  elevator. 
When  the  top  floor  had  been  reached,  the  car 
was  brought  to  a  full  stop,  and  the  oper- 
ator opened  the  door  and  stepped  out  The 
plaintiff  attempted  to  leave  the  car  also,  and 
had  placed  one  foot  on  the  landing  floor, 
when  the  elevator  started  downward,  and, 
when  the  cage  had  descended  about  half  its 


height  below  the  floor,  the  operator  called 
to  her  to  step  back  and  then  pushed  her  back 
into  the  car,  and  then  he  stopped  the  move- 
ment of  the  car.  Mrs.  Harrington  meanwhile 
had  fallen  and  fractured  her  leg  in  two 
places  at  the  ankle,  and  sustained  other  In- 
juries. 

The  declaration  alleges  that  the  two  de- 
fendants conducted  and  carried  on  the  busi- 
ness of  hotel  proprietors,  and  as  such  mafai- 
talned  and  used  the  elevator  for  transport- 
ing the  guests  of  the  hotel,  and  were  negli- 
gent In  falling  to  provide  a  safe  appliance 
for  keeping  the  elevator  at  rest  when  stopiR'd 
by  the  operator. 

The  plaintiffs  offered  a  lease  for  the  hotel 
premises  for  five  months  to  both  defend- 
ants; the  demise  covering  the  date  of  the 
accident 

Cniandler  &  Robertson,  of  Atlantic  City, 
for  plaintiffs  In  error.  E.  G.  Schwingbani- 
mer,  for  defendants  In  error. 

TOORHEES,  J.  (after  stating  the  facts  u 
above).  Passing  any  technical  objections  to 
the  entry  of  this  Judgment,  and  consider- 
ing the  case  upon  Its  merits.  It  seems  clear 
that  the  direction  of  the  verdict  was  proper. 

Liability  was  rested  upon  the  fact  that  the 
two  defendants  were  together  carrying  on 
the  business  and  conducting  the  hotel.  To 
prove  it,  the  lease  was  offered.  The  cletk 
of  the  hotel  testified  that  he  was  employed 
by  Mrs.  Jagmetty,  from  whom  he  receired 
most  of  his  Instructions,  but  that  her  hus- 
band had  once  In  a  while  given  him  orders, 
and  had  paid  him. 

The  defendants  each  testified  that  the 
husband  had  no  connection  with  the  bushiess, 
which  was  entirely  the  wife's,  as  was  the 
capital  employed  therein.  There  was  no  at- 
tempt to  contradict  this  proof.  The  testi- 
mony conclusively  showed  that  the  hotel 
was  run  exclusively  by  the  wife.  The  ef- 
fect of  the  lease  was  not  to  the  contrary. 

Whatever  may  have  been  the  consequence 
of  the  necessary  Joinder  of  husband  and  wife 
in  an  action  for  a  tort  committed  by  the 
wife  before  the  passage  of  the  statutes  re- 
lating to  married  women,  since  the  passage 
of  those  acts,  the  husband  Is  not  liable  for 
the  torts  of  his  wife,  growing  out  of  the 
conduct  by  her  of  her  own  business,  or  aris- 
ing from  the  management  by  her  of  her  own 
separate  property.  It  was  so  held  by  the 
Supreme  Court  In  Wolff  &  Co.  v.  Lozler.  6S 
N.  J.  Law,  103,  62  Atl.  303,  and  we  approve 
the  reasoning  of  that  case  on  that  point 

The  result  Is  that  the  husband  was  not  re- 
8ix>nslble  for  the  Injury  received  by  the  plain- 
tiff, and  the  direction  of  the  verdict  In  the 
defendants'  favor  was  proper. 

The  Judgment  under  review  will  be  af- 
firmed. 

SWATZB,  TRBNCHARD,  PARKER,  and 
VROOM,  JJ.,  dissent 
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CAMPBE^iL  T.  AKARMAN. 
(Coort  of  Eirrors  and  Appeals  of  New  Jeney. 
June  20,   1912.) 

(Syttahu*  hy  the  Court.) 
Witnesses  (J  159*)— "Thansaction  with  De- 

CKASED." 

The  test  as  to  what  is  a  "transaction  with" 
the  deceased  so  as  to  come  within  the  statutory 
prohibition  has  been  defined  by  this  court  in 
Van  Wagencn  v.  Bonnet  et  al.,  Administrators, 
74  N.  J.  Eq.  843,  70  Atl.  143,  18  h.  K.  A.  (JS. 
S.)  400,  and,  measured  by  that  test,  certain 
testimony  given  by  the  plaintiff  in  this  action 
was  erroneously  admitted. 

[E3d.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  §|  629,  664,  666-669,  671-682;  Dec 
Dig.  i  15».» 

For  other  definitions,  see  Words  and  Phrases, 
▼oL  8,  pp^  7060-7062;   voL  8,  pp.  7818-7819.  J 

Brror  to  Oiicoit  Court,  Monmooth  County. 

Action  by  Frank  Campbell  against  John 
Nelson  Akarman.  Judgment  for  plaintiff, 
and  defendant  brings  error.    BeversedL  * 

R.  y.  Lawrence,  of  Freehold,  for  plaintiff. 
Bourgeois  &  Oonlomb,  of  Atlantic  City,  for 
defendant. 

MINTURN,  J.  The  suit  was  brought  to 
recover  a  balance  due  upon  a  contract  for 
services  performed  by  the  plaintiff  for  Mrs. 
Annoria  Pall,  the  defendant's  intestate.  The 
trial  resulted  in  a  verdict  for  the  plaintiff. 

Ten  assignments  of  error  bare  been  filed 
by  defendant's  counsel  upon  exceptions  taken 
during  the  progress  of  the  trial.  For  the  de- 
termination of  the  review  before  us.  It  is 
necessary  only  to  consider  the  validity  of 
those  exceptions  that  are  directed  to  the  trial 
court's  ruling  upon  questions  intended  to 
elicit  Information  concerning  transactions 
betri'een  the  plaintiff  and  the  deceased.  The 
executor  had  not  testified  or  offered  himself 
as  a  witness  to  testify  to  any  such  transac- 
tions so  as  to  pave  the  way  for  any  testi- 
mony upon  the  subject  by  the  plaintiff  with- 
in the  exception  prescribed  to  the  general 
rule  excluding  such  testimony  by  our  stat- 
ute. P.  L.  1900,  p.  363;  C.  S.  p.  2218,  |  4.  In 
this  posture  of  the  proof,  after  detailing  his 
relations  with  the  deceased,  the  plaintiff,  up- 
on direct  examination,  was  asked  and  al- 
lowed to  answer  over  objection  and  exc^>- 
tion  by  defendant's  counsel  to  their  legality 
under  the  statutory  prohibition,  the  follow- 
ing, among  other  questions  of  similar  im- 
port: "Q.  Were  you  paid  for  your  services? 
Q,  Were  you  paid  anywhere  else  any  amount 
of  money?  Q.  Go  ahead  and  tell  us  how 
much  yon  were  paid?"  The  following  re- 
ceipt, signed  by  the  plaintiff,  was  produced, 
and  shown  to  the  plaintiff:  "Received  from 
Mrs.  A.  A.  Pall,  from  July  2nd  to  Nov.  14th, 
1008,  In  full  $105."  She  was  then  asked: 
"Q.  Did  you  ever  receive  any  other  moneys?' 
Q.  Did  you  receive  any  other  moneys  than 
the  $193  there  In  that  receipt?  Q.  Did  that 
pay  In  full?" 


We  entertain  no  doubt  whatever  as  to  the 
purpose  of  these  and  other  inquiries  of  a 
like  nature  contained  in  the  record.  That 
the  object  in  thus  framing  them  was  to 
evade  the  statutory  provision  prohibiting  the 
giving  of  testimony  by  a  party  to  the  action 
"as  to  any  transaction  with  or  statement 
by  any  testator  or  intestate  represented  in 
said  action"  seems  to  us  manifest  This  stat- 
utory provision  has  been  under  consideration 
by  this  court  upon  several  occasions,  and  its 
meaning  and  the  declared  purpose  of  the 
Legislature  in  enacting  it  have  been  defined 
and  settled  in  several  cases.  In  the  com- 
paratively recent  adjudication  of  Van  Wage- 
nen  v.  Bonnot  et  al.,  Administrators,  74  N. 
X  Eq.  843,  70  Atl.  143,  18  L.  R.  A.  (N.  S.) 
400,  this  court,  speaking  by  Mr.  Justice 
Parker,  said:  "The  test  laid  down  in  our 
decisions  in  ascertaining  what  is  a  'trans- 
action with'  the  deceased  about  which  the 
other  party  to  It  cannot  testify  is  to  Inquire 
whether  In  case  the  witness  testify  falsely 
the  deceased  if  living  could  contradict  It  of 
Ills  own  knowledge." 

That  the  questions  here  under  considera- 
tion If  subjected  to  that  test  would  fall  un- 
der the  prohibition  of  the  act  to  us  seems 
indubitable,  and  the  judgment  below,  for  that 
reason,  must  be  reversed. 


STASSETT  V.  TAYLOR  IRON  ft  STEEL  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  20,  1912.) 

(BfUahiu  Iv  tlie  Court.) 

1.  Masteb  and  Servant  (J  123*)— Injubies 
TO  Sebvant— Appliances  and  Places  to 
WoBK— Latent  Defects. 

The  general  rule  is  that  a  master  is  not 
liable  for  injuries  resulting  to  a  servant  by 
reason  of  latent  defects  of  which  he  is  ignorant, 
and  which  could  not  be  discovered  in  the  ex- 
ercise of  reasonable  care  and  diligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  !S  233,  234;  Dec.  Dig.  $ 
123.»] 

2.  Master  and  Servant  ({  124*)— Injuries 
to  Servant— Inspection. 

In  the  a'Mence  of  evidence  that  an  inspec- 
tion would  have  disclosed  the  defect  which  caus- 
ed the  injury,  the  mere  faibire  to  inspect  will 
not  warrant  holding  the  master  liable. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  Si  235-242;  Dec.  Dig.  i 
124.*] 

3.  Master  and  Servant  (§  124*) — Injuries 
TO  Servant— Inspection. 

Reasonable  care  in  the  matter  of  inspec- 
tion, when  inspection  is  required,  requires  a 
master  to  make  such  an  examination  and  test 
as  a  reasonably  prudent  man  would  deem  nec- 
essary, under  the  same  circumstances,  for  the 
discovery  of  possible  defects,  and  he  is  not  re- 
quired, nnless  put  upon  notice  as  to  the  pos- 
sible existence  of  defects,  to  employ  unnsaal  or 
extraordinary  tests. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i§  235-242;  Dec.  Dig.  | 
124.*] 
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4.  MAsnm  and  Skbtant  (|  106*)— IirjmtiBS 

TO    SXBVAWT— STATOTOET    PBO VISIONS. 

Paragraph  1  of  section  1  of  the  Employer'a 
Liability  Act  of  1009  (P.  L.  p.  114)  does  not 
malce  a  defendant  company  liable  to  its  servant 
for  an  injury  sustained  by  reason  of  a  latent 
defect  in  a  machine  which  the  company  by 
its  servant  vas  unloading  from  a  railroad 
freight  car  for  another  company  that  was  un- 
der contract  to  install  the  machine  in  the  de- 
fendant company's  plant,  which  machine,  at 
the  time  of  the  accident,  was  neither  connected 
with  nor  used  in  the  business  of  the  defendant 
company. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  CentDig.  {|  1»3-198 ;  Dec.I>ig.  1 106.*] 

Error  to  Circuit  Court,  Hunterdon  County. 

Action  Dy  Jacob  Stassett  against  the  Tay- 
lor Iron  &  Steel  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

William  0.  Gebhardt,  of  Jersey  City,  for 
plaintiff  In  error.  Vredenburgb,  Wall  & 
Carey,  of  Jersey  City,  for  defendant  in  er- 
ror. 

TRENCHARD,  J.  This  writ  of  error 
brings  up  for  review  a  judgment  In  favor  of 
the  defendant  upon  a  verdict  directed  by  the 
judge  In  a  suit  to  recover  for  personal  inju- 
ries brought  in  tbe  Hunterdon  circuit  The 
plaintiff  below,  Jacob  Stassett,  was  in  the 
employment  of  tbe  defendant,  an  iron  manu- 
facturing company,  and  was  hurt  by  tbe 
falling  of  a  machine  which  be  was  engaged 
In  removing  from  a  railroad  car  to  tbe 
ground.  He  was  an  experienced  "craneman," 
being  what  Is  called  tbe  "booker  on"  of  tbe 
crew.  Tbe  machine,  which  he  was  helping 
to  move  by  tbe  use  of  tbe  crane,  was  a  mo- 
tor, with  a  ring  bolt  attached  for  the  pur- 
pose of  lifting.  As  tbe  motor  was  being  thus 
removed  from  tbe  freight  car  of  the  Central 
Railroad  Company  by  the  use  of  the  crane, 
and  while  tbe  plaintiff  stood  beside  it  for 
tbe  purpose  of  steadying  it,  tbe  ring  bolt 
broke,  causing  the  plaintiff's  injury. 

Tbe  sole  question  raised  by  tbe  assignments 
of  error  Is  tbe  legal  propriety  of  the  direc- 
tion of  a  verdict  for  tbe  defendant.  Our  ex- 
amination of  tbe  record,  in  the  light  of  tbe 
argument  of  counsel,  results  in  tbe  conclu- 
sion that  there  was  no  error  in  such  action 
of  the  trial  Judge.  It  is  evident  that,  as 
claimed  by  the  plaintiff,  the  cause  of  tbe  ac- 
cident was  a  latent  defect  in  tbe  eye-bolt 
The  gravamen  of  tbe  action,  as  set  forth  in 
the  declaration.  Is  that  tbe  defendant  negli- 
gently failed  to  Inspect  the  machine  or  to 
warn  tbe  plaintiff  of  such  latent  defect,  which 
was  known,  or  ought  to  have  been  known,  to 
tbe  defendant  and  was  unknown  to  the 
plaintiff. 

[1]  Now  the  general  rule  is  that  a  master 
is  not  liable  fi>r  Injuries  resulting  to  a  serv- 
ant by  reason  of  a  latent  defect  of  which  be 
was  ignorant  and  which  could  not  be  dis- 
covered In  the  exercise  of  reasonable  care 


and  diligence.  26  Cyc.  1145.  Tbe  allegatioo 
that  tbe  latent  defect  in  the  bolt  was  known 
to  the  master  has  no  proof  to  support  it 

[2]  Nor  do  we  tblnk  there  was  any  evi 
dence  that  reasonable  care  in  inspectioii 
would  have  disclosed  the  defect  and.  ii: 
the  absence  of  such  evidence,  the  mere  fail- 
ure to  Inspect  would  not  warrant  holding 
the  master  liable.  Atz  v.  Newark  Lime,  etc.. 
Co.,  59  N.  J.  Law,  41,  34  AtL  9S0:  Essex 
County  Electric  Co.  v.  Kelly,  57  N.  J.  Law. 
100,  29  Atl.  427. 

[3]  Reasonable  care  In  tbe  matter  of  in- 
spection, when  Inspection  is  required,  re- 
quires the  master  to  make  such  an  examina- 
tion and  test  as  a  reasonably  prudent  man 
would  deem  necessary  under  tbe  same  cir- 
cumstances for  tbe  discovery  of  possible  de- 
fects, and  be  is  not  required,  unless  pnt 
upon  notice  as  to  possible  existence  of  de- 
fects, to  employ  unusual  or  extraordlnarv 
tests.  26  Cyc.  1139.  The  defendant  bad  no 
manner  of  notice  of  the  possible  existence 
of  tbe  latent  defect  in  tbe  bolt  and  plahily 
it  was  of  such  a  character  that  an  examhia- 
tlon,  such  as  an  ordinarily  prudent  man 
would  deem  necessary,  would  not  have  dis- 
closed it  It  was  quite  Uke  that  which  gave 
rise  to  tbe  accident  in  Atz  v.  Newark  Lime, 
etc.,  Co.,  59  N.  J.  Law,  41,  34  Ati.  980. 
Moreover,  the  motor,  with  tbe  ring-bolt  at- 
tached for  use  in  lifting,  bad  been  manufac- 
tured by,  and  was  fresh  from  the  bands  of. 
tbe  Darby  Engineering  Company,  and  that 
company  was  shown  by  tbe  proofs  to  have 
been  a  reputable  and  experienced  manufac- 
turer, who  was  under  contract  to  install  the 
motor  In  tbe  defendant's  plant  At  the  time 
of  tbe  accident  that  contract  was  not  com- 
plete. The  motor  was  being  moved  by  tbe 
defendant  from  a  railroad  freight  car  for 
tbe  Darby  Company,  to  be  later  installed 
by  the  Darby  Company.  Whether,  under 
these  circumstances,  the  defendant  was  un- 
der any  obligation  to  inspect  tbe  bolt  before 
putting  it  to  the  use  for  which  It  was  ad- 
mittedly supplied  by  a  reputable  and  experi- 
enced manufacturer,  is  a  question  not  now 
calling  for  decision.  But  clearly,  to  para- 
phrase tbe  remarks  of  Mr.  Justice  Swbvk 
in  Bauman  v.  ^wdln,  75  N.  J.  Law,  1S8. 
66  Atl.  914,  respecting  a  quite  similar  situa- 
tion, tbe  latent  defect  in  tbe  bolt  wbidi 
was  the  cause  of  tbe  accident  if  attributable 
to  negligence,  was  due  to  the  negligence  of 
the  Darby  Engineering  Company  on  wbos« 
experience  and  reputation  tbe  defendant  had 
a  right  to  rely. 

[4]  The  contention  of  the  plaintiff  that  bis 
case  is  aided  by  paragraph  1  of  section  1  of 
tbe  Employer's  Liability  Act  of  1909  (P.  L 
p.  114)  Is  not  well  founded.  That  poragiapb 
deals  with  cases  where  personal  injury  or 
death  results  to  an  anploye  "(1)  by  reason 
of  any  defect  in  tbe  condition  of  tbe  place, 
ways,  works,  machinery  or  plant  conne<4nl 
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with  or  used  In  the  business  of  the  employer, 
which  arose  from,  or  had  not  been  discover- 
ed or  remedied,  owing  to  the  negligence  of 
the  employer  or  of  any  person  in  the  service 
of  the  employer,  and  entrusted  by  him  with 
the  duty  of  seeing  that  the  place,  ways, 
works,  machinery  or  plant  were  In  proper 
condition."  We  have  pointed  out  that  at  the 
time  of  the  accident  the  defendant  was  un- 
loading the  motor  from  a  railroad  freight 
car  for  the  Darby  Company  who  was  under 
contract  to  install  It  in  the  defendant's  plant. 
It  Is  plain  that  the  paragraph  quoted  does 
not  make  the  defendant  responsible  for  a 
latent  defect  in  the  machine  which  was 
neither  connected  with  nor  used  In  the  busi- 
ness of  the  employer.  The  contention  that 
the  case  of  the  plaintiff  Is  aided  by  para- 
graph 2  of  section  1  of  the  Act  of  1909  may 
i)e  disposed  of  with  the  remarlt  that  there 
Is  no  allegation  in  the  declaration  that  the 
accident  was  caused  by  reason  of  the  neg- 
ligence of  a  superintendent,  or  any  person 
acting  as  such. 

Finding  no  error  In  the  action  of  the  trial 
Judge  in  directing  the  verdict,  the  judgment 
of  the  court  below  will  be  affirmed. 


RIVERS  V.  PENNSYLVANIA  R.  OO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  20,  1912.) 

(Bgttabut  by  the  Court.) 

1.  Gabkisbs  ({  280*)— Cahhiaob  of  Passbn- 
OBBS— Case  Requibeo. 

A  common  carrier  of  passengers  must  use  a 
high  degree  of  care  to  protect  them  from  danger 
that  foresight  can  anticipate. 

[Ed.  Note.— For  other  cases,  see  Oarriers, 
Cent.  Dig.  U  1085-1092.  1098-1108,  1106, 1100, 
1109,  HIT;    Dec.  Dig.  §  280.*] 

2.  Carbibbs  (S  280*)— Cabriace  of  Passen- 

OEB»— CaBB    REOUIBED— "FORESIOHT." 

By  foresight  Is  meant  not  foreknowledge 
absolute,  nor  that  exactly  sach  an  accident  as 
has  happened  was  expected  or  apprehended,  but 
rather  that  the  characteristics  of  tlie  accident 
are  such  that  it  can  be  classiKed  among  events 
that,  without  due  care,  are  likely  to  occur,  and 
that  due  care  would  prevent. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Ctent.  Dig.  SS  1085-1092,  1098-1103,  1105, 1100, 
1109,  1117;    Dec.  Dig.  {  2S0.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  1,  p.  «39.] 

S.  Cabbiebs  ((  290*)— Cabkiaob  of  Pabben- 

QEBS — Care  Kequibed. 

A  railroad  company  is  under  no  legal  ot>- 
ligation  to  provide  vestibuled  trains  for  its 
passengers,  but,  having  done  so,  it  is  its  duty 
to  use  reasonable  care  to  maintain  them  in  a 
safe  condition. 

[Ed.  Note.— For  other  caaes,  see  Carriers, 
Cent.  Dig.  M  llt$8,  1189.  117T,  1178,  1180, 
1182-1184;  Dec.  Dig.  {  290.*] 

4.  Carbiebs  (J  290*)— Carriage  of  Passen- 

0KB»—CABE  KEQUIBED. 

When  a  railroad  company  has  assumed  to 
safegnatd  jwisengers  using  the  vestibule  be- 
tween cars,  while  the  train  is  running  between 
stations,  by  providing  a  trapdoor  to  cover  the 


space  over  the  steps,  it  Is  bound  to  use  reason- 
able care  to  maintain  it  in  proper  position, 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  $S  1168, 1169,  117T,  U78, 1180, 1182- 
1184;    Dec.  Dig.  |  290.*] 

5.  Car-riebs  (I  320»)— Cakriage  of  Passem- 
GERs  —  Actions    fob   Injuries  —  Question 

FOB  JUBT. 

It  was  open  to  the  jury  to  find  that  the 
plaintiff,  a  passenger  on  the  defendant's  vesti- 
buled train  from  Newark  to  Jersey  City,  was 
not  furnished  a  seat  in  the  car  which  he  board- 
ed; that,  when  the  train  was  four-fifths  of  a 
mile  from  the  Jersey  City  terminal,  he  at- 
temjyted  to  pass  through  the  veBtihuie,  which 
was  not  lighted,  to  the  next  car  for  tne  pur- 
pose of  obtaining  a  seat;  that  in  passing  through 
the  vestibule  he  was  precipitated  to  the  ground 
and  injured  because  the  trapdoor  in  the  plat- 
form was  open.  Held,  that  the  question  of  the 
negligence  of  the  defendant  was  for  the  jury. 

[Ed.  Note. — For  other  oases,  see  Carriers, 
Cent.  Die.  I!  1118,  1126,  1149,  1153,  1160, 1167, 
1179,  1190,  1217,  1233,  1244,  1248,  1316-1326; 
Dec  Dig.  {  320.»] 

6.  Cabbiebs  <{  324*)— Cabbiaok  of  Pabsbk- 

OEB8  —  INJXJBIES  —  CONTBIBOTOBT         NEOU- 
QENCE 

Section  39  of  the  General  Railroad  Low  (P. 
L.  1903,  p.  606)  does  not  prednde  recovery  Iot 
an  injury  sustained  by  a  passenger  using  the 
platform  of  a  vestibnled  train  for  the  purpose 
of  going  to  the  next  car  to  obtain  a  seat  which 
the  company  had  failed  to  furnish  In  the  car 
which  he  originally  entered. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  f  1347;   Dec.  Dig.  |  824.*] 

7.  Carriers  (|  320*)— Cabbiagb  of  Passbn- 
OEBS  —  Actions  fob  IniTubies  —  QuEsnoN 
FOB  Jubt. 

The  question  whether,  in  the  exercise  of 
the  high  degree  of  care  required  of  a  common 
carrier  of  passengers,  a  railroad  company  should 
have  anticipated  that  a  passenger  would,  when 
within  four-fifths  of  a  mile  from  the  end  of  his 
journey,  attempt  to  pass  from  one  car  to  an- 
other or  a  vestibuled  train  for  the  purpose  of 
looking  for  a  seat  which  the  company  had  fail- 
ed to  furnish  in  the  car  which  he  originally  en- 
tered, is  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  {  1347;  Dec.  Dig.  |  320.*] 

Swayze,  Parker,  Vroom,  and  White,  Jj.,  dis- 
senting. 

Error  to  Supreme  Court. 

Action  by  William  J.  Rivers  against  the 
Pennsylvania  Railroad  Company.  From  a 
judgment  of  the  Supreme  Court  (80  N.  J. 
Law,  217,  76  Atl.  455)  reversing  a  judgment 
for  plaintiff,  he  brings  error.  Reversed,  and 
judgment  of  the  circuit  court  affirmed. 

Clarence  Kelsey,  of  Jersey  City,  for  plain- 
tiff In  error. ,  Vredenburgh,  Wall  &  Carey,  of 
Jersey  City,  for  defendant  in  error. 

TRENCHARD,  J.  The  plaintiff  below, 
William  J.  Rivers,  brought  this  suit  to  re- 
cover damages  for  personal  Injuries  sus- 
tained while  a  passenger  on  the  defendant's 
train.  The  evidence  at  the  trial  justified  the 
jury  in  finding,  if  they  saw  fit,  the  following 
matters  of  fact:  The  plaintiff  at  about  H 
o'clock  at  night  boarded  an  express  train  of 
the  defendant  company  at  its  Newark  sta- 
tion, to  be  carried  to  Jersey  City.    The  train 
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consisted  of  six  cars,  the  four  rear  coachea 
being  yestibuled.  Rivers  entered  the  car 
next  to  the  last  by  the  rear  platform.  He 
was  unable  to  obtain  a  seat  because  they 
were  all  occupied,  and  so,  with  several  other 
passengers,  stood  In  the  aisle.  After  the 
train  had  proceeded  some  distance  from 
Newark,  and  was  about  four-fifths  of  a  mile 
from  the  Jersey  City  terminal,  its  next  and 
last  stop,  Rivers  started  to  go  into  the  next 
car  for  tiie  purpose  of  obtaining  a  seat.  As 
he  stepped  on  the  platform  of  the  vestibule, 
which  was  not  lighted,  there  was  a  sudden 
"Jerli"  of  the  train,  and,  as  he  endeavored 
to  balance  himself  with  his  right  foot,  he 
stepped  into  space  and  plunged  down  the 
steps  and  fell  upon  the  roadbed,  because  the 
trapdoor,  which,  when  in  place,  covered  the 
space  over  the  steps,  had  been  removed  by 
an  employ^  of  the  defendant  company  after 
the  train  left  Newark.  The  suit  was  brought 
in  the  Hudson  circuit,  and  resulted  in  a 
Judgment  for  the  plalntifT.  The  defendant 
took  a  writ  of  error  to  the  Supreme  Court, 
where  such  Judgment  was  reversed  (80  N.  J. 
Law,  217,  76  Atl.  455),  and  this  writ  of  er- 
ror brings  under  review  such  Judgment  of 
the  Supreme  Court 

We  are  of  opinion  that  the  Judgment  in 
the  circuit  court  should  have  been  affirmed. 
The  plaintiff's  action  was  grounded  upon  the 
alleged  negligence  of  the  defendant  company 
In  leaving  open  the  trapdoor  at  the  time 
and  place  of  the  plaintiff's  Injury. 
'  [1]  Generally  speaking,  the  legal  duty  of 
the  defendant  Is  well  settled.  A  common 
carrier  of  passengers  must  use  a  high  degree 
of  care  to  protect  them  from  danger  that 
foresight  can  anticipate. 

[2]  By  foresight  is  meant  not  forelutowl- 
edge  absolute,  nor  tliat  exactly  such  an  acci- 
dent as  has  happened  was  expected  or  appre- 
hended, but  rather  that  the  characteristics 
of  the  accident  are  such  that  it  can  be  clas- 
sified among  events  that,  without  due  care, 
are  likely  to  occur,  and  that  due  care  would 
prevent  Hansen  v.  North  Jersey,  St  R.  Co., 
64  N.  J.  Law,  686,  46  AO.  718.  As  we  have 
pointed  out,  the  plaintiff  complains  that  the 
defendant  did  not  use  that  high  degree  of 
iAre  required  of  it  by  law  in  respect  to  the 
condition  of  the  vestibule. 

[3]  Now  a  railroad  company  is  under  no 
legal  obligation  to  provide  vestibuled  trains 
for  Its  passengers,  but  having  done  so,  it  is 
its  duty  to  use  reasonable  care  to  maintain 
them  in  a  safe  condition. 

[4]  And  when  such  company  has  assumed 
to  safeguard  passengers  using  such  vestibule, 
while  the  train  is  running  between  stations, 
by  providing  a  trapdoor  to  cover  the  space 
over  the  steps,  it  is  bound  to  use  reasonable 
care  to  maintain  It  In  proper  position. 
■  [8]  We  have  pointed  out  that,  in  the  pres- 
ent case,  the  jury  was  at  liberty  to  find 
from  the  evidence  that  the  plaintiff  was  not 
Xurnished  a  seat  in  the  car  which  he  board- 


ed ;  that  when  the  train  was  four-fifths  of  a 
mile  from  the  Jersey  City  terminal  In  pass- 
ing through  the  unlighted  vestibule  in  quest 
of  a  seat,  be  was  precipitated  to  the  ground 
and  injured  because  the  trapdoor  in  the  plat- 
form was  open.  Whether  under  these  cir- 
cumstances the  defendant  company  had  exer- 
cised that  high  degree  of  care  which  under 
the  law  it  owed  to  the  plaintiff  was  plainly 
a  question  upon  which  fair-minded  men 
might  honestly  differ,  and  hence  was  prop- 
erly submitted  to  the  Jury.     , 

[6]  The  Supreme  Court  rested  Its  opinion 
to  the  contrary  largely  upon  a  con8iderati<>n 
of  section  39  of  the  General  Railroad  Law 
(P.  L.  1903,  p.  666),  as  applied  to  the  state 
of  the  proofs.  That  section  is  as  follows: 
"In  case  any  passenger  on  any  railroad  shall 
be  injured  by  reason  of  his  going  or  remain- 
ing on  the  platform  of  a  car  or  any  baggage, 
wood  or  freight  car,  In  violation  of  the  print- 
ed regulations  of  the  company  posted  up  in 
a  conspicuous  place  inside  of  its  passenger 
cars  on  the  train,  such  company  shall  not  be 
liable  fqr  the  injury ;  provided  said  companj 
at  the  time  furnished  seats  Inside  its  pas- 
senger cars  sufficient  for  the  proper  accom- 
modation of  its  passengers."  But  this  see- 
tion  does  not  preclude  recovery  by  a  pas- 
senger who  uses  the  platform  for  the  pur- 
pose of  going  to  the  next  car  to  obtain  a  seat 
which  the  company  has  failed  to  furnish  in 
the  car  which  he  originally  entered.  Tlie 
Supreme  Court  properly  adopted  that  con- 
struction of  the  statute.  It  also  expressly 
recognized  that  the  plaintiff  and  others  were 
unable  to  obtain  seats  in  the  car  which 
they  boarded. 

[7]  The  opinion  thai  proceeds  to  declare 
that  'it  was  not  to  be  presumed  that  a  pas- 
senger within  four  or  five  blocks  of  the  end 
of  his  Journey  would  pass  from  car  to  car 
for  the  purpose  of  looking  for  a  seat"  and 
concludes  that  the  Judge  should  have  direct- 
ed a  verdict  for  the  defendant 

We  find  ourselves  unable  to  concur  in  that 
conclusion.  We  think  the  question  whether 
in  the  exercise  of  the  Mgh  degree  of  care  re- 
quired the  defendant  should  have  antici- 
pated that  a  passenger  would  pass  from  one 
car  to  another  for  the  purpose  of  looking  for 
a  seat  when  within  four-flftlis  of  a  mile 
from  the  end  of  his  Journey  was  not  for  the 
court  but  for  the  Jury,  and  was  properly 
submitted  to  them. 

The  Judgment  of  the  Supreme  Court  will 
be  reversed,  and  the  Judgment  of  the  Hudson 
circuit  affirmed. 

SWATZE,  J.  (dissenting).  It  was  neces- 
sary for  the  servants  of  the  railroad  com- 
pany to  open  the  vestibuled  platform  before 
the  train  arrived  at  the  terminal  or  to  dis- 
commode passengers  by  delaying  them  while 
the  vestibule  was  opened  after  the  train  had 
come  to  a  stop.  It  seems  to  me  going  too  far 
to  hold  that  the  railroad  company  was  guilty 
of  negligence  because  they  chose  to  open  the 
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Testlbule  wben  the  train  was  less  than  a 
mile  from  the  terminal ;  that  is  to  say,  prob- 
ably within  a  minute  in  time  of  reaching 
Its  destination.  To  me  it  seems  one  of  those 
questions  of  good  judgment  which  may  fairly 
be  left  to  the  servants  of  the  company  in  ac- 
tual charge  of  the  train. 

I  think,  therefore,  that  the  Judgment  of 
the  Supreme  Court  was  correct  and  should 
be  affirmed. 

PARKER,  VBOOM,  and  WHITE,  JJ.,  con- 
cur In  this  dissent 


CORSON  y.  ATLANTIC  CITY  B.  CO. 

(Court  of  Brron  and  Appeals  of  New  Jersey. 

June  20.  1912.) 

(ByTlal«$  Iv  the  Court.) 

1.  Bailboads  ({  356*)  —  Opesatioi)'  —  Cohdi- 

TIOIT    07   PXEinSES. 

Under  normal  conditions,  the  existence  of 
a  worn  path  across  railroad  tracks  to  a  sta- 
tion, without  more,  cannot  be  relied  on  as  an 
Invitation  to  intending  passengers  to  use  that 
path  80  as  to  lay  the  railroad  company  under 
a  duty  of  making  such  pathway  reasonably 
safe,  so  long  as  a  sufficient  means  of  access  has 
been  elsewhere  provided  by  the  company. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  U  122&-1234;    Dec  Dig.  {  35e.»] 

2.  Railboads  (I  356*)  —  Opebation— Condi- 
tion OF  PBEMisas. 

But,  where  the  passageway  regularly  pro- 
vided by  the  company  is  habitually  blocked  just 
prior  to  train  time  by  the  very  train  that  a 
pa.isenger  desires  to  take,  and  passengers  are 
habitually  forced  by  such  practice  to  use  the 
other  pathway,  it  Is  open  to  a  jury  to  infer 
that  the  railroad  recognized  the  pathway  across 
the  tracks,  and  invited  intending  passengers  to 
use  it  at  such  times. 

[Kd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  S{  1228-1234;    Dec.  Dig.  {  356.*] 

Eirror  to  Supreme  Court. 

Action  by  Amanda  Corson  against  the  At- 
lantic City  Railroad  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Reversed,  and  venire  de  novo  Issued. 

Bleakly  &  Stockwell,  of  Camden,  for  plain- 
tiff in  error.  Lewis  Starr,  of  Camden,  for  de- 
fendant in  error. 

PABKER,  J.  This  writ  of  error  brings 
up  a  direction  of  verdict  for  the  defendant  at 
the  circuit  The  plaintiff  in  attempting  to 
reach  the  platform  of  defendant's  station 
from  a  highway  walked  across  some  railroad 
tracks,  and  in  so  doing  tripped  on  some  sig- 
nal wires  near  the  ground,  and  was  injured. 
The  principal  question  now  Is  whether  the 
existence  of  a  legal  invitation  to  plaintiff 
to  take  the  path  that  she  took  was  a  ques- 
tion for  the  Jury  or  for  the  court. 

A  short  description  of  the  physical  features 
(a  map  would  be  better)  is  essential  to  an 
anderstandlng  of  the  point  involved.  The 
place  was  Tuckahoe  Junction,  where  the  rail- 
road of  defendant  running  southerly  from 


Camden  forks,  one  branch  diverging  toward 
the  south  to  Cape  May,  the  other  southeast- 
erly at  an  acute  angle  toward  Ocean  City. 
The*  station  property  is  in  the  angle,  and  is 
txmnded  on  the  south  by  an  east  and  west 
road  over  which  ordinary  access  to  the  sta- 
tion is  had,  necessitating  the  crossing  of  a 
track  for  that  purpose.  From  this  road  runs 
noftherly  close  to  the  easterly  track  of  the 
Ocean  City  fork,  another  road  adjoining  the 
defendant's  premises  for  about  600  feet,  and 
then  bearing  off  to  the  northeast  This  road 
leads  to  MarshallTlUe  as  indicated  by  the 
map  submitted  in  evidence.  In  the  absence 
of  any  short  cut  across  the  tracks,  an  in- 
tending passenger  from  the  direction  of 
Marshallvllle  must  come  down  the  last  road 
southwestwardly  until  it  strikes  defendant's 
premises,  thence  southerly  parallel  with  and 
bordering  on  the  Ocean  City  branch  for  600 
feet  to  the  crossroad,  thence  westerly  along 
the  same  about  60  feet,  crossing  the  Ocean 
City  branch,  and  thence  northerly  by  path- 
ways provided,  to  the  station,  some  300  feet 
further  and  between  the  two  sets  of  tracks. 
If  this  description  be  roughly  Jotted  down 
on  paper,  it  will  at  once  be  seen  that  a  long 
detour  is  required  of  any  one  coming  from 
Marshallvllle  or  its  direction,  and  as  all  the 
tracks  and  platforms  were  substantially  on  a 
level  with  the  road  and  entirely  unfenced 
and  open,  and  as  the  platform  extended  well 
up  into  the  angle  of  the  tracks  at  which 
point  the  Marshallvllle  road  met  the  Ocean 
City  branch,  the  temptation  would  be  strong 
to  cut  across  the  track.  Instead  of  going  some 
hundreds  of  feet  around  by  the  road.  Many 
had  apparently  yielded  to  this  temptation, 
for  there  was,  according  to  the  evidence,  a 
comparatively  well-worn  path  across  one 
track,  then  southerly  between  the  tracks,  and 
beside  some  rods  or  pipes  used  to  operate 
the  signals,  and  around  their  ends  across  an- 
other track  to  the  platform.  Plaintiff  fol- 
lowed this  path,  and  going  around  the  south 
end  of  the  rods,  which  she  saw,  tripped  over 
the  wires,  which  she  did  not  see,  and  sus- 
tained the  injury  for  which  she  claimed  dam- 


[1]  Under  normal  conditions,  the  existence 
of  a  worn  path  across  railroad  tracks  to  a 
station  cannot  be  relied  on  as  an  Invitation 
to  use  that  path  so  as  to  make  the  railroad 
company  responsible  for  injuries  due  to  mere 
negligence,  so  long  as  there  is  a  safe  path- 
way provided  for  such  access ;  and  the  fac' 
that  the  pathway  provided  Is  less  convcn 
lent  than  the  other  will  make  no  difference 
in  the  rule.  Dieckman  v.  D.,  L.  &  W.  R.  R., 
81  N.  J.  Law,  460,  TO  Atl.  310,  34  L.  R.  A  (N. 
S.)  693;  D.,  L.  &  W.  R.  R.  v.  Trautweln,  62 
N.  J.  Law,  175,  19  Atl.  178,  7  L.  R.  A.  435, 
19  Am.  St  Rep.  442 ;  Garrett  v.  Atl.  City,  etc.. 
R.  R.,  TO  N.  J.  Law,  127,  74  AO.  273,  affirm- 
ed 81  N.  J.  Law,  670,  TO  Atl.  1119.  So  that 
If  the  access  by  the  aforesaid  east  and  west 
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road  had  been  nsobstrocted  at  the  time  of 
plaintiff's  approach,  the  existence  of  the  trod- 
den path  without  further  evidence  of  its 
recognition  and  holding  out  by  the  defendant 
as  a  means  of  access  would  not  have  sufficed 
as  ab  invitation,  but  she  wonld  have  been 
bound  to  go  around  by  the  road ;  and  on  her 
taking  the  short  cut  the  defendant  would 
have  owed  her  no  duty  except  to  abstain 
from  willful  Injury,  as  she  would  be  a  tres- 
passer or  at  best  a  mere  licensee.  Phillips 
V.  library  Co.,  55  N.  J.  Law,  307,  2T  Atl.  478. 
See  Kublnak  t.  L.  V.  R.  R.,  79  N.  J.  Law, 
438,  75  AU.  443. 

[2]  But  there  was  evidence  from  which  the 
Jury  might  have  found  that  conditions  were 
not  normal;  and  plaintiff's  claim  as  set  up 
in  the  declaration  Is  nt>t  predicated  wholly 
on  the  existence  of  the  worn  pathway  as  an 
Invitation.  The  declaration  charges,  and 
there  is  evidence  to  support  the  daim,  that 
defendant,  Instead  of  providing  a  safe  ap- 
proach via  the  crossroad,  blocked  it  with  a 
train  standing  on  one  of  the  easterly  or 
Ocean  City  tracks,  and  thereby  made  it  Im- 
possible for  plaintiff  to  gain  the  station  by 
the  road,  and  compelled  her  to  take  the 
beaten  path  for  that  purpose  so  that  she 
tripped  on  the  wires  strung  across  that  path. 
It  appears  that  just  to  the  south  of  the  cross- 
road and  west  of  the  Ocean  City  track  Is 
defendant's  water  tank,  and  that  at  the  time 
plaintiff  approached  to  take  her  train  that 
vei:y  train  was  lying  across  the  track,  the 
engine  opposite  the  tank,  taking  water. 
There  was  also  evidence  of  a  custom  that, 
if  it  was  time  for  the  train  to  leave,  it  would 
not  back  Into  the  station  for  passengers,  at 
least  unless  some  were  visible  on  the  plat- 
form, but  would  start  right  out  for  Ocean 
City. 

The  defendant  claimed,  and  produced  evi- 
dence to  show,  that  at  the  time  in  question 
It  was  at  least  10  minutes  after  leaving  time, 
and  that  the  conductor  had  looked  for  pas- 
sengers at  the  station,  and  seen  that  there 
vtere  none.  If  so,  we  consider  that  the  plain- 
tiff was  not  justified  tn  taking  the  short  cut, 
which  led  back  of  the  train  across  the  wires. 
Her  right  to  enter  at  all  on  the  defendant's 
premises  was  for  the  purposes  of  buying  a 
ticket  and  waiting  for  and  boarding  a  train 
at  the  platform  provided.  But,  so  far  ns 
she  was  concerned,  the  train  had  (on  the 
hypothesis  that  it  was  after  leaving  time) 
already  left  the  station  for  Ocean  City,  and 
plaintiff's  duty  was  to  wait  nntU  the  road 
was  clear,  and  then  cross  by  it  and  await  the 
next  train. 

But  there  was  one  aspect,  and  in  our  view 
only  one,  in  which  the  evidence  presented  a 
jury  question.  The  plaintiff  denied  that  she 
was  late,  and  said  that,  on  the  contrary,  she 
was  in  good  time,  and  that  the  train  left  on 
schedule  after  she  had  been  injured  and  bad 
been  put  aboard.    There  was  further  testi- 


mony that  the  train  cnstomarlly  took  water 
prior  to  that  trip,  and  therefore  customarily 
blocked  the  road  so  that  Intending  passengers 
were  forced  to  take  the  other  means  of  reach- 
ing the  station.  If  the  jury  believed  this 
testimony,  they  might  well  find  that  the  de- 
fendant by  cutting  off  the  proper  means  of 
access  at  and  before  train  time  and  habitual- 
ly forcing  its  patrons  to  use  another  war 
to  reach  its  trains  had  adopted  that  other 
way,  and  thereby  Invited  its  patrons  to  use 
It.  In  such  case  defendant  would  be  under  a 
duty  to  use  proper  care  to  make  such  means 
of  access  reasonably  safe;  and  that  a  jury 
might  infer  negligence  from  the  maintenance 
of  wires  placed  so  that  i)ede8trians  would 
trip  over  them  is  too  plain  for  comment  In 
this  aspect  of  the  case  the  plaintiff  was  en- 
titled to  have  her  claim  submitted  to  the 
jury.  She  would  not  have  been  justified  in 
attempting  to  board  the  train  on  the  near 
side  where  It  was  standing.  Kriwlnski  r. 
Penna.  R.  R.  Co.,  65  N.  J.  Law,  392.  47  Atl. 
447,  bnt  it  could  not  be  said  as  a  court  ques- 
tion that  with  sufficient  time  remaining  be- 
fore the  scheduled  departure  of  the  trahi 
she  was  required  to  stand  helplessly  by  and 
watch  It  go  out,  when  (as  the  Jury  migbt 
have  found)  the  company  had  recognized  and 
encouraged  the  use  of  the  beaten  path. 

It  is  suggested  that  she  was  guilty  of  con- 
tributory negligence  in  nofr  seeing  and  avoid- 
ing the  wires,  as  it  was  broad  daylight,  and 
they  were  in  plain  sight  But  this  was  es- 
sentially a  jury  question. 

The  judgment  will  be  reversed  to  the  end 
that  a  venire  de  novo  Issue. 


PATERSON  &  R.  R.  CO.  et  al.  v.  MAYOR 

AND  ALDERMEN  OF  CITY 

OP  PATERSON. 

(Conrt  of  Errors  and  Appeals  of  New  jrerseT. 

June  19,  1912.) 

(SyUahus  by  Me  Court.) 
Eminent   Doicain    (|   47*)— STBErrs— C>obs- 

INO  Railroad  Pbopebtt. 

Under  the  rule  laid  down  in  New  York, 
Susquehanna  &  Western  Railroad  v.  Pateraon, 
61  N.  3.  Law,  408,  39  Atl.  680,  it  ia  not  ao 
much  the  mere  existence  of  a  "freightyard"  at 
the  place  of  a  proposed  street  crossing  of  rail- 
road property  as  the  deprivation  of  beneficial 
use  by  the  railroad  of  such  property  that  mast 
furnish  the  test  of  the  municipal  right  to  make 
the  crossing  under  general  powers  to  open 
streets  and  take  lands  therefor. 

[Ed.  Note. — For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  {|  107-120;  Dec:  Dig.  f 
47.*] 

Error  to  Supreme  .Court 

On  certiorari  by  the  Pateraon  A  Ramapo 
Railroad  Company  and  others  against  the 
Mayor  and  Aldermen  of  the  City  of  Patersoo 
to  review  an  ordinance.  Judgment  was  ren- 
dered affirming  the  ordinance  (81  N.  J.  Law. 
75,  80  Atl.  937),  and  prosecutors  bring  error. 
.\ffirraed. 
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Collins  ft  Gorbln,  of  Jersey  Qty,  for  plaln- 
ilffs  in  error.  Edward  F.  Merrey,  of  Pater- 
son,  for  defendants  in  error. 

PARKER,  J.  The  general  conditions 
which  give  rise  to  this  litigation  are  stated 
in  the  opinion  of  the  court  below.  The  gen- 
eral authority  of  the  city  of  Patersou  to  lay 
out  a  street  over  the  right  of  way  of  a 
railroad  may  be  considered  as  settled.  N.  Y. 
Suaq.  &  Western  Railroad  v.  Paterson,  61  N. 
.T.  Law,  408,  410,  39  AU.  680.  The  claim  of 
the  plaintiff  in  error  is,  however,  that  the 
location  of  the  proposed  crossing  In  this  case 
is  at  a  point  where  the  railroad  has  a 
freightyard,  and  that  the  opening  of  a  street 
there  would  deprive  the  railroad  company  of 
the  beneficial  use  of  that  freightyard.  If  so, 
on  the  authority  of  the  case  just  cited,  the 
ordinance  for  the  opening  of  Sixth  avenue 
brought  up  by  the  writ  of  certiorari  herein 
should  have  been  set  asida  A  similar  ordi- 
nance relating  to  this  same  crossing  was  set 
aside  by  the  Supreme  Court  in  1905  on  the 
authority  of  the  case  in  61  N.  J.  Law,  39 
Atl.  Paterson,  etc.,  R.  R.  Co.  v.  Paterson, 
72  N.  J.  Law,  112,  60  Atl.  4T.  But  the  rule 
In  the  latter  case  seems  to  have  been  some- 
what more  broadly  stated  in  the  opinion, 
and  to  declare  that,  If  a  freightyard  in  fact 
exists,  there  is  no  power  in  the  city  to  cross 
it.  Irrespective  of  the  question  whether  the 
bnsiness  carried  on  there  would  be  destroyed 
or  materially  interfered  with,  which  was  an 
element  in  the  Susquehanna  Case.  The  case 
in  72  N.  J.  Law,  60  Atl.,  was  brought  to  this 
court  and  the  Judgment  there  affirmed  (74  N. 
J.  Law,  738,  68  AtL  76),  but  on  a  ground 
relating  entirely  to  the  municipal  procedure 
tn  enacting  the  ordinance,  the  question 
whether  of  law  or  fact  or  both  decided  by 
the  court  below  being  expressly  reserved. 

In  the  present  case  the  Supreme  Court,  as 
appears  from  its  opinion,  has  found  as  facts 
that  there  is  no  freightyard  at  the  point  of 
crossing  as  distinct  from  the  remainder  of 
the  tracks  in  the  city,-  and  also  that  the  open- 
ing of  Sixth  avenue  would  not  deprive  the 
railroads  concerned  of  the  beneficial  use  of  a 
freightyard.  The  first  of  these  findings  is 
attacked  as  wholly  unsupported  by  the  evi- 
dence, and  we  are  asked  to  reverse  the  Judg- 
ment on  this  ground.  It  is  not  necessary  to 
go  into  this  question,  because,  conceding  that 
ft  "freightyard"  exists  at  that  point,  It  Is  of 
a  very  different  character  from  the  one  un- 
der consideration  in  N.  Y.  Sus.  &  Western 
Railroad  v.  Paterson,  supra,  and,  while  the 
user  of  it  by  the  railroad  for  such  uses  as 
they  now  make  of  it  will  be  inconvenienced 
to  some  extent,  the  finding  of  the  court  be- 
low that  such  user  will  not  be  destroyed,  or 
even  seriously  Impaired,  appears  fully  jus- 
tified by  the  evidence. 

The  Judgment  will  be  affirmed. 


OSTERLING   ▼.   CAPE  MAT   HOTEL   CO. 

(Court  of  Ehrrors  and  Appeals  of  New  Jersey. 

June  20,  1912.) 

(Si/llalut  iy  the  Court.) 

1.  Damages  (§  120*)— Measubk  of  Dakaoes 
— liBEAca  OF  Contract. 

A  contract  to  pay  a  stipulated  percentage 
of  the  cost  of  a  bailding  in  lots  of  land  to  be 
selected  by  the  party  entitled  to  payment,  at 
"schedule  prices  and  on  the  terms  adopted  by" 
the  other  party,  from  lots  shown  on  a  map  an- 
nexed to  the  contract,  is  a  contract  to  pay  not 
money,  but  a  specific  thing,  and,  in  case  of 
performance  and  nonpayment,  the  measure  of 
''nmages  is  the  actual  reasonable  value  of  the 
lots. 

[Kd.  Note. — For  other  cases,  see  Dnraages, 
Cent.  Dig.  §{  291-305;    Dec.  Dig.  {  120.*I 

2.  Contracts   (J  349*) — Action  fob  Bbeach 
—Evidence. 

Such  a  contract  is  not  admissible  in  evi- 
dence under  the  common  counts  to  fix  the  price 
stipulated. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  H  1096.  1781-1784,  1788-1798, 
1809,  1811-1814,  1817,  1818;  Dec.  Dig.  i  349.*] 

8.  Contracts  (§  824*)— Action  fob  Bbeaor. 
The  party  enforcing  such  a  contract  and 
claiming  bis  compensation  cannot  recover  un- 
der the  common  counts  for  the  reasonable  value 
of  the  services  rendered,  but  must  sue  on  the 
special  contract 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  H  1649-1557;  Dec.  Dig.  {  824.*] 

Error  to  Circuit  Court,  Ope  May  County. 

Action  by  Frederick  J.  Osterllng  against 
the  Cape  May  Hotel  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed. 

The  suit  was  upon  a  mechanic's  lien  for 
architect's  services.  The  declaration  contain- 
ed only  the  common  counts  for  work,  labor, 
and  materials  done .  and  furnished,  goods 
sold  and  delivered,  money  lent,  account  stat- 
ed, and  so  on  in  the  usual  form,  concluding 
with  allegation  of  a  promise  to  pay,  and 
claiming  damages  for  failure  to  make  such 
payment  Then  follows  the  statutory  aver- 
ment that  the  debt  is  a  lien,  etc.,  describing 
the  land,  bringing  in  a  mortgage  claim  as 
subordinate  to  the  lien.  There  is  a  bill  of 
particulars  "for  services  as  architect"  in 
preparing  plans  and  supervising  the  erection 
of  the  building  and  other  services  connected 
therewith,  "pursuant  to  a  certain  writtoi 
contract"  between  plaintiff  and  defendant 
dated  August  29,  1905;  and  that  the  "agreed 
price"  was  5  per  cent  on  total  cost  of  the 
work  complete,  which  was  $828,000.  There 
was  no  copy  of  the  contract  annexed  to  the 
declaration  or  forming  part  of  the  bill  of 
particulars,  but  it  was  set  up  by  defendant 
In,  and  annexed  to,  a  special ,  plea.  There 
are  two  additional  items,  one  for  salary  of 
a  superintendent  at  the  building,  and  an- 
other for  a  water  color  picture  of  the  build- 
ing; but  these  were  abandoned  on  the  trial. 
There  was  a  verdict  and  Judgment  for  plain- 
tiff for  the  full  amount  of  the  claim,  or  near- 
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ly  so,  whlcb  was  somewhat  reduced  on  mo- 
tion for  new  trial;  tbe  rule  being  discharg- 
ed upon  plaintiff  waiving  the  excess  found 
by  the  trial  court. 

The  case  Is  now  presented  upon  assign- 
ments of  alleged  errors  at  the  trial,  and  also 
of  alleged  errors  in  the  order  "reducing"  the 
verdict  and  in  refusing  to  quash  a  levy  on 
personal  property;  the  ground  taken  in  the 
latter  particular  being  that  the  Judgment  as 
actually  entered  was  special  against  the  land 
liened,  and  that  it  would  not  support  an 
execution  against  personalty. 

Robert  H.  McCarter,  of  Newark  (Arthur 
F.  Ejgner  and  J.  Spicer  Leaming,  on  tbe 
brief),  for  plaintiff  in  error.  Gaskill  &  Gas- 
kiU,  of  Camden,  for  defendant  In  error. 

PARKER,  3.  (after  stating  tbe  facts  as 
above).  Throughout  the  trial  tbe  inslstment 
on  tbe  part  of  the  plaintiff  was  tliat  he  was 
entitled  to  recover  upon  an  implied  assump- 
sit for  the  reasonable  value  of  his  services 
as  claimed  to  have  been  rendered,  and  ex- 
tending up  to  the  completion  of  the  hotel 
building  upon  which  he  was  employed.  There 
was  a  written  contract  prescribing  his  duties 
and  the  character  and  amount  of  compensa- 
tion to  be  made  for  tbelr  performance,  but 
plaintiff  avoided  the  use  of  this  contract 
as  a  basis  of  recovery,  relying  on  the  rendi- 
tion and  acceptance  of  the  services  as  rais- 
ing an  implied  promise  to  pay  for  them,  and 
putting  in  expert  proof  as  to  the  reasonable 
value  of  those  services  In  terms  of  percent- 
age of  cost  of  the  work,  and  also  Introducing 
the  contract  in  evidence,  over  objection  and 
exception,  "as  authority  for  doing  the  work, 
and  as  a  basis  of  calculation."  Throughout 
the  trial  defendant,  on  the  other  hand,  main- 
tained that  implied  assumpsit  on  a  quantum 
meruit  would  not  lie,  and  that  the  suit  should 
have  been  brought  as  for  performance  of 
the  written  contract,  and  for  the  compensa- 
tion therein  stipulated  or  damages  for  fail- 
ure to  make  it. 

The  importance  of  the  issue  thus  made  be- 
comes manifest  on  an  examination  of  the 
provisions  of  the  contract  relating  to  com- 
pensation. The  second  paragraph  fixes  it  at 
5  per  cent,  on  total  cost;  the  third  provides 
that  plaintiff  may  be  discharged  and  in  such 
case  shall  be  paid  as  though  the  work  had 
then  been  abandoned.  The  fourth  is  here 
copied  in  full:  "Fourth.  It  Is  mutually  agreed 
that  tbe  compensation  to  be  paid  to  the  party 
of  the  second  part,  in  amount  above  speci- 
fied, shall  be  paid  in  lots  of  the  Cape  May 
Real  E3state  Company,  which  lots  are  to  be 
taken  at  schedule  prices  and  upon  tbe  terms 
already  adopted  by  the  Cape  May  Real  Es- 
tate Company;  and  such  lots  shall  at  once  be 
selected  by  the  party  of  the  second  part  from 
Plan  A  of  the  Cape  May  Real  Estate  Com- 
pany, and  from  lots  that  are  not  at  this 
time  sold  or  on  option,  and  annexed  hereto 
is  a  marked  map  of  Plan  A  of  the  Cape  May 


Real   Estate  Company  from  which  sill  ■*] 
lections  shall  be  made  by  the  party  d  >* 
ond  part,  and  no  lots  shall  be  selected  ri 
are  marked  on  said  map.    In  tbe  era: 
the  employment  of  the  party  of  tbe  sKci 
part  being  terminated  before  the  complif  i 
of  said   building,   then   the   selectioDS  &X 
abate  to  the  amount  that  is  found  to  be ''. 
to  the  party  of  the  second  part  at  tbe  t:. 
of  the  termination  of  bis  services.  Inf.-' 
of  delay  In  the  selection  of  said  lots.  '1 
lots  sold  by  the  Cape  May  Real  Estate  C. 
pany  in  the  meantime  shall  be  muked  .< 
of  said  map  before  the  selections  are  saU' 

[1]  It  is  plain  from  a  reading  of  i'-^ 
provisions  that  the  agreement  for  papc 
was  not  to  pay  in  money  but  to  pay  li  > 
certain  quantity  of  lots  to  be  selected  tj 
plaintiff;  the  quantity  or  number  to  be  »■ 
termined  not  by  the  actual  valne  of  theli 
as  footing  up  the  amount  in  dollars  M'*' 
at  5  per  cent  on  total  cost,  but  by  tbe  ja 
price  of  such  lots.  Of  that  list  price  ft 
know  little  or  nothing  from  the  evidence.  1: 
may  be  more  or  less  than  the  real  valoe  <■'■ 
the  lots  or  some  of  them.  The  qnestio!!  o! 
actual  value  was  not  dealt  with  by  the  cos:;. 
nor  the  question  of  payment  in  lots,  but ' ' 
Jury  were  permitted  to  assess  plalEtiffj 
damages  as  upon  an  implied  assump^t  '< 
pay  the  reasonable  value  of  his  serviots  i:  | 
cash.  I 

We  consider  that  this  entire  theory  «( :r 
covery  was  erroneous.    The  contract  was-t- 
tire  on  the  plaintiff's  part;    it  was  eipr'- 
as  to  its  terms,  and  in  writing,  so  that  tU 
terms  were  settled  beyond  dispute.    The  «■ 
press  promise  was  not  the  same  as  tbe  liv 
would  imply,  so  that  the  declaration  sbon'! 
have  been  on  the  special  contract    TrlBn- 
ton,  etc.,  Turnpike  Co.  v.  Gnlick,  16  K.  ' 
Law,  161.     An  Implied  contract  cannot  ei- 
ist  when  there  is  an  express  contract  eo 
bracing  the  Identical  subject     Voorheee  ^■ 
Woodhull,    33    N.   J.    Law,    494.      BecoTery 
might  be  had  on  a  quantum  valebat  IT  tte 
contract  was  unfulfilled  and  was  resdaded 
by  the  parties  (Brewing  Co.  v.  Donnelly. "' 
N.  J.  Law,  48,  35  Atl.  647),  but  sui*  was  Vf* 
the  case  here,  and  indeed  the  contract  ei- 
pressly  provided  for  the  same  cliaracter  of 
compensation  in  case  of  discharge.    Assnn- 
ing  the  performance  by  plaintiff  of  the  vri;- 
ten  contract '  and  a  failure  by  defendant  t» 
make  compensation  as  specified  therein.  tbsK 
arose  a   right  of  action  for  damages,  and 
the  measure  of  damages  was  not  5  per  vtui 
of  cost  in  cash,  but  the  fair  value  of  tbe 
lots  that  plaintiff  was  entitled  to  at  11$: 
prices.     Hlncliman  v.  Rutan,  31  N.  J.  Lav. 
496,  497. 

[2]  The  special  agreement  was  not  admissi- 
ble In  evidence  under  the  common  counts  to 
fix  the  price  stipulated,  as  it  did  not  call  foi 
payment  in  money.  Weart  t.  Hoagland,  Z 
N.  J.  Law,  517. 

[3]  There  was  an  objection  to  tbe  intru- 


Digitized  by  LjOOgLg 


I.  J.) 


JOYCE  V.  WEST  JEBSET  A  S.  H.  CO. 


889 


-  uctton  of  the  contract  In  evidence  becanse 

-  be  action  was  on  the  common  counts,  ^liiUA 

-  7as  oTermled  and  exception  taken,  and  there 

-  ras   a    motion   to   nonsuit   on    the   ground, 
'■<  '.mong  others,  that  the  special  contract  pre- 

' 'luded    recovery   on    the    Implied  assumpsit 
' ;  mder  the  conditions  of  the  case.    This  was 
■  ilao    overruled    and    exception   taken,    and 
:hese  exceptions  are  assigned  for  error.    The 
.  objection  should  have  been  sustain^  and  the 
.notion  to  nonsuit  granted.    These  errors  go 
.  :o  the  root  of  the  case  and  require  a  re- 
c  rersal  of  the  judgment  that  a  venire  de  novo 
may  Issue. 
We  have  considered  the  other  assignments 
^  of  error,  but  the  result  reached  above  renders 
It  nnnecessary  to  discuss  them.     The   re- 
versal of  the  Judgment  carries  with  It  the 
.execntlon  and  levy  and  the  rule  discharging 
the  rule  to  show  cause,  so  that  no  special 
discussion  of  these  proceedings  is  required. 


JOYCE  V.  WEST  JERSEY  &  a  R.  00. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Jane  20.  1012.) 

(Buttahut  ly  the  Court.) 

1.  Bailboads  (i  327*)— Accident  at  Cboss- 

IKG— CONTRIBUTOBT   NEOLIGENCE. 

The  plaintiff,  seated  in  hJR  wagon  drawn 
by  his  horse,  proceeded  along  the  highway  to- 
ward the  defendant's  railroad  track  where  the 
highway  and  railroad  crossed  each  other  at 
grade:  when  bis  horse  arrived  at  a  point  25 
feet  distant  from  the  track  (between  which 
point  and  the  track  evidence,  not  open  to  seri- 
ous dispute,  showed  there  were  no  obstacles  to 
his  sight  of  any  train  approaching  on  his  left 
side,  for  a  distance  of  more  than  half  a  mile), 
he  continued  to  drive  bis  horse  on  a  walk  to- 
ward and  apon  the  railroad  track  without 
looking  in  the  direction  of  such  train  until  it 
was  too  late  to  escape  collision  with  it,  and  it 
was  held  he  bad  been  guilty  of  such  contribu- 
tory negligence  as  was  fatal  to  his  right  of  re- 
covery of  damages  from  the  defendant  company. 
[Ed.  Note. — For  other  cases,  see  Bailroads, 
Cent.   Dig.  H  1043-1056;    Dec  Dig.  {  327.*] 

2.  Railboads  (I  327*)— Accident  at  Cboss- 

INQ — CONTMBUTOBY   NeOLIOENCB. 

The  rule  of  legal  caution,  as  established  in 
this  court  by  the  case  of  the  Pennsylvania  R. 
R.  Co.  V.  Righter,  42  N.  J.  Law,  180,  and  ad- 
judications following  it,  requiring  a  person 
about  to  drive  across  a  railroad  track  at  grade 
to  look  each  way  before  crossing  in  order  to 
guard  against  the  approach  of  trains,  held  to 
control  the  decision  of  the  case  under  review. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.   Dig.   {{  1043-1066;    Dec.  Dig.   $  827.*] 

Error  to  Supreme  Court 

Action  by  Joshua  S.  Joyce  against  the 
West  Jersey  A  Seashore  Railroad  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

David  O.  Watklns,  of  Woodbury,  and  John 
W.  Wescott,  of  Camden,  for  plaintiff  in  er- 
ror. GasklU  &  Oasklll,  of  Camden,  for  de- 
fendant In  error. 


VREDENBURGH,  J.  This  is  an  action 
for  damages  resulting  to  the  plaintiff  from 
a  collision  with  defendant's  cars  at  a  road 
crossing.  The  trial  judge  at  the  close  of 
the  evidence  in  this  case,  upon  the  motion  of 
defendant  for  the  direction  of  a  verdict  in 
its  favor  (urged  upon  the  ground  that  the 
proofs  had  shown  the  plaintiff  to  have  been 
goll^  of  contributory  negligence),  directed 
such  verdict,  and  to  this  ruling  error  has 
been  assigned. 

In  deciding  the  motion,  the  learned  judge 
said  he  was  unable  to  distinguish  the  case 
from  the  Righter  Case  (Pennsylvania  R.  R. 
Ck>.  T.  Righter,  42  N.  J.  Law,  180);  that, 
while  there  was  some  difference  in  the  facts^ 
be  could  see  no  difference  In  the  legal  prin- 
ciples; adding  that,  "under  the  proofs,  glv- 
log  the  plaintiff  the  most  favorable  view  of 
It,  he  could  have  seen  a  train  coming  from 
his  left  when  be  was  at  a  iwlnt  at  least  2& 
feet  from  the  track,  and  that  the  undisput- 
ed proof  is  that  he  made  no  observation 
from  that  time."  With  the  correctness  of 
these  conclusions  of  the  trial  court,  sum- 
marizing the  pivotal  facts  of  the  evidence, 
and  applying  to  them  the  long-established 
principles  of  law  settled  in  the  cited  case, 
we  entirely  agree. 

The  Righter  Case  was  decided  by  this 
court  in  the  year  1880,  and  the  law  of  negli- 
gence applicable  to  what  are  called  railroad- 
crossing  accidents,  then  announced,  has  been 
ever  since  followed  in  cases,  almost  without 
number  by  our  courts,  and  without  dissent 
Our  Legislatures,  sitting  annually  for  the 
past  32  years,  and  having  before  them  for 
that  long  period  of  time  this  pronouncement 
of  the  law  relating  to  this  important  sub- 
ject, have  been  content  to  leave  that  judi- 
cially-made  law  unaltered  and   nntoubhed. 

If  the  doctrine  of  "stare  decisis"  Is  to  be 
applied  to  the  case  in  hand,  presenting,  as 
It  does,  substantially  the  same  facts  as  the 
Righter  Case,  it  must  be  now  regarded  as 
controlling.  This  doctrine,  says  a  recent  au- 
thority (Black  on  Judicial  Precedents,  1912), 
"la  one  of  surpassing  importance."  It  is 
that,  "when  a  court  has  once  laid  down  a 
prhadple  of  law  as  applicable  to  a  certain 
state  of  facts,  it  will  adhere  to  that  princi- 
ple and  apply  It  to  all  future  cases  where 
the  facts  are  substantially  the  same,  *  *  * 
and  It  l8  npon  this  basis  that  the  whole 
elaborate  structure  of  our  case  law  has  been 
built  up." 

In  the  Righter  Case  this  court  sitting  in 
review  of  a  judgment  upon  verdict  In  favor 
of  the  plaintiffs  below,  held  that  the  trial 
court  erred  and  should  have  taken  the  case 
from  the  jury,  and  proceeded  to  define  and 
declare  rules  of  law  applicable  to  that  class 
of  negligence — cases  where  accidents  happen 
to  the  highway  traveler  from  collisions  with 
railroad  trains  upon  road  crossings  at  grade, 
as  follows:  First  If  it  clearly  appears  that 
the  plaintiff's  negligent  conduct  contributed 
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to  Ms  injury  so  tbat  there  remains  no  fairly 
debatable  question  tbat  It  did  so  contribute, 
the  decision  of  the  question  1b  for  the  conrt 
and  not  for  the  jury.  Second.  It  is  a  pri- 
mary mle  of  requisite  legal  caution  that  a 
person  about  to  drive  across  a  railroad  Is 
bound  to  use  his  eyes  and  ears  to  watch  for 
signboards  and  signals,  to  listen  for  bell  and 
whistle,  and  to  guard  against  the  approach 
of  trains  by  looking  each  way  before  cross- 
ing; and  that  the  failure  of  the  railroad 
company  to  provide  or  give  a  statutory  sig- 
nal will  not  relieve  a  person  from  making 
this  dual  observation,  if  be  has  an  oppor- 
tunity, by  a  view  of  the  road  to  avoid  dan- 
ger. 

[1]  The  plaintiff  here  admits  that  he  dis- 
regarded this  legal  rule  of  caution,  and  that 
he  did  not  look  each  way  for  a  train  before 
crossing  the  railroad  track.  He  admittedly 
continued  driving  his  horse  toward  the  track 
after  it  had  reached  a  point  distant  about 
25  feet  from  the  track,  without  looking  in 
the  direction  from  which  the  train  was  ap- 
proaching him.  Bis  horse  was  actually  up- 
on the  railroad  track  before  he  looked  and 
saw  the  train,  and  the  collision  quickly  fol- 
lowed. He  thus  neglected  his  opportunity 
to  avoid  danger  by  a  view  of  the  road  from 
a  place  of  safety.  From  that  position  and 
onward  toward  the  crossing,  it  is  not  sub- 
stantially disputed  that  there  were  no  ob- 
stacles of  a  permanent  or  other  nature  to 
his  view  of  the  railroad  track  on  his  left 
for  more  than  half  a  mile. 

[2]  Such  place  of  safety  was  held  in  the 
Rlghter  Case  to  exist  where  the  driver  of 
the  carriage  was  30  feet  distant  from  the 
railroad  track.  In  the  case  of  Dotty,  Adm'x, 
V.  AUantlc  City  R.  R.  Co.,  64  N.  J.  Law, 
710,  '46  Atl.  772,  this  court,  unanimously 
reaffirming  the  principles  of  the  Rlghter 
Oase,  held  such  place  of  safety  existed  where 
the  driver  was  about  30  feet  distant  from 
the  railroad  track  and  his  horse's  head  bad 
come  within  about  17  feet  of  the  track. 

In  the  case  under  review  the  evidence  of 
the  plaintiff  himself  Justifies  the  conclusion 
that  his  horse's  head  must  have  been  at 
least  25  feet  distant  from  the  track,  and  the 
driver  (the  plaintiff)  about  35  feet  distant 
therefrom.  He  had  but  to  check  his  walk- 
ing horse  at  this  point,  and  he  would  have 
been  secure  from  collision  with  the  train. 
The  line  of  Judicial  precedents,  of  which  the 
cited  cases  are  illustrations,  compel  us  to 
the  conclusion  that  the  plaintiff,  in  failing 
to  look  in  the  direction  of  the  colliding  train 
after  his  horse  reached  the  place  above  de- 
scribed, and  while  a  sufficient  opportunity 
was  afforded  him  to  look,  was  guilty  of  neg- 
ligence which  contributed  to  his  injury. 

A  reference  to  some  of  the  other  circum- 
stances of  this  case  of  more  or  less  material- 
ity may  be  of  use  in  distinguishing  future 
suits  of  a  like  character.  The  plaintiff's 
horse  was  not  afraid  of  the  cars,  and  had. 


while  attached  to  a  milk  wagon,  been  accus- 
tomed every  morning  for  more  than  two 
years  next  preceding  to  be  driven  by  the 
plaintiff,  and  to  meet  this  particular  train 
at  this  crossing;  the  plaintiff  admits  be 
was  thoroughly  familiar  with  the  running 
of  that  train,  and  tbat  be  would  very  fre- 
quently have  to  hold  his  horse  up  at  this 
crossing  until  the  train  would  go  by.  Some- 
times the  plaintiff  would  cross  the  trad: 
ahead  of  the  train,  and  sometimes  behind  It 
The  track  was  a  single  one  located  over  a 
right  of  way  which  was  66  feet  wide  at 
about  its  center,  leaving  33  feet  on  eadi 
side  of  the  center  line.  The  highway  road 
(Salem  avenue)  over  which  the  plaintiff  was 
driving  was  there  at  least  60  feet  wide,  and 
crossed  the  track  upon  the  plaintiff's  left 
hand  Bide  at  an  angle  less  than  a  right  an- 
gle. Its  precise  angle  is  not  expressly  given 
in  the  testimony,  but  the  defoidant's  blue 
print  plan  (Exhibit)  in  evidence  shows  ap- 
proximately the  angle  of  the  crossing,  and 
that  the  railroad  line  to  the  left  of  the  plain- 
tiff (toward  Paulsboro)  ran  straight  for  at 
least  the  distance  of  a  mile  after  leaving  tlie 
crossing.  The  train  which  struck  the  plain- 
tiff's wagon  was  running  at  a  speed  of  about 
25  or  SO  miles  an  hour.  The  plaintifTs 
claim  that  be  was  mistaken  as  to  the  fact 
that  the  train  had  previously  passed  the 
crossing  that  morning  can,  of  course,  liave 
no  materiality.  It  was  bis  own  mistake  and 
can  furnish  no  lawful  excuse  for  his  failure 
to  look  before  crossing. 

It  was  testified  by  the  plaintlfl  that  he- 
fore  his  horse  reached  the  point,  25  feet 
from  the  railroad  track,  he  looked  for  a 
train  on  his  left,  and  that,  until  he  readied 
that  place,  there  were  permanent  obstruc- 
tions to  Us  view  of  the  railroad  track  in 
that  direction  consisting  of  a  telegraph  pole 
and  a  one  story  chicken  house.  The  defend- 
ant's witnesses  denied  the  correctness  of  the 
plaintiff's  statements  that  such  obstmctlons 
prevented  his  view  before  his  horse  arrived 
at  that  point.  This  was  the  main  subject 
of  dispute  at  the  trial.  In  the  construction 
we  place  upon  the  plaintifTs  case,  this  dL<s- 
pute  as  to  bis  view  before  he  arrived  at  this 
point  becomes  of  no  legal  consequence. 

The  Judgment  below  should  be  affirmed. 


CHAMBERS     v.     PHILADELPHIA    PICK- 
LING CO. 
(Court  of  Errors  and  Appeals  of  New  Jeraey. 
June  20.  1912.) 

(Byllalut  by  the  CoMrt.) 

JiTDOMENT    ({   958*)— Covenants   (I    121»)— 
CoNCLrSIVKNESS  —  Partiks    Cohclcded  — 

COVENANTOB     AMD     COVENANTEE— QCESTIOX 
FOB  JUBT. 

In  a  suit  upon  a  covenant  by  the  party 
for  whose  benefit  it  was  made,  whereby  th.^ 
defendant  promised  the  covenantee  "to  pay  any 
and   all    claims   for   damages    •    •    •    arisios 
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from  the  operation  of  the  business"  of  the  cove- 
nantee, "including  any  claim  now  existing  or 
hereafter  to  be  made"  by  the  plaintiff  "suit  for 
Avhich  has  already  been  brought  in  the  state 
of  New  Jersey,"  it  appeared  that  the  suit  so 
brought  was  against  the  business  name  only  of 
the  covenantee,  and  that,  in  that  name,  a  plea 
had  been  filed,  verified  by  the  covenantee's  hus- 
band, as  the  defendant's  agent,  and  who,  there 
was  evidence  to  show,  had  sometimes  talcen 
part  in  the  conduct  of  such  business;  that  the 
aforesaid  suit  came  to  trial,  at  which  the  said 
husband  of  the  covenantee,  together  with  her 
son,  were  sworn  as  witnesses  for  the  defend- 
ant, and  a  verdict  was  rendered  against  her. 
Held,  that  whether  the  covenantee  had  author- 
ized the  appearance  and  defense  to  such  suit 
were  jury  questions,  and,  if  she  had,  that  the 
judg7nent  so  rendered  was  conclusive  in  the 
suit  against  the  covenantor  for  the  amount 
of  it. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  M  1827-1829;  Dec.  Dig.  {  958;* 
Covenants,  Cfent  Dig.  H  221-223;  Dec.  Dig. 
f  121.*] 

Swayze,  Parker,  and  Vroom,  JJ.,  dissenting. 

Error  to  Supreme  Court 

Action  by  Walter  Chambers  against  the 
Pbtladelpbla  Piclclliig  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
AflOrmed. 

See,  also,  81  Atl.  573. 

Wilson  &  Carr,  of  Camden,  for  plaintiff  in 
error.  Westcott  &  Westcott,  of  Camden,  for 
defendant  in  error. 

VOORHEES,  J.  In  1908  one  Sally  Whlt- 
tenberg  individually  conducted  a  business  for 
whicti  she  adopted  the  name  of  Philadelphia 
Pickling  Company,  and  while  so  carrying  on 
tbe  business  the  plaintiff,  aik  employ £,  sus- 
tained personal  injuries.  In  April,  1908,  be 
brought  suit  against  tbe  Philadelphia  Plck- 
IlDg  Company  eo  nomine,  wherein  the  sum- 
mons was  returned:  "Service  made  on  tbe 
PbUadelpbia  Pickling  Company  through  their 
agent,  Walter .  Henry."  A  plea  of  general 
issne  in  behalf  of  tbe  PbUadelpbia  Pickling 
Company  was  filed,  verified  on  the  18tb  day 
of  April,  1908,  by  Louis  Wblttenberg,  In 
wbicb  he  deposed  that  be  was  manager, 
and,  for  that  purpose,  agent,  of  tbe  defend- 
ant company. 

Tbis  case  came  on  for  trial,  witnesses  on 
eacb  side  were  sworn,  and,  being  submitted 
to  the  Jury,  Judgment  upon  their  verdict  was 
entered  January  5,  1909,  in  favor  of  tbe 
plaintiff,  Walter  Chambers,  for  $4,000.  On 
November  7,  1908,  tbe  Philadelphia  Pickling 
Company,  the  defendant  in  tbe  case  sub 
Judice,  was  incorporated  by  certificate  filed 
in  Pennsylvania,  and  on  tbe  same  day  Mrs. 
Sally  Wblttenberg,  whom  It  appears  was 
tbe  wife  of  Louis  Wblttenberg,  made  a  trans- 
fer to  tbe  corporation  in  consideration  of 
$50,000,  which  recited  that  she  was  tbe 
^wner  of  tbe  stock,  good  will,  and  fixtures  of 
tbe  business  now  carried  on  by  her  in  Phil- 
adelphia under  tbe  name  of  the  Philadelphia 
Pickling  Company,  "and  has  agreed  to  sell 


all  tbe  stock,  good  will,  and  fixtures  of  tbe 
said  business,  including  all  tbe  factories  in 
New  Jersey,  or  elsewhere,  •  •  •  assign- 
ed, transferred,  and  set  over  to  tbe  Phila- 
delphia Pickling  Company,  the  Incorporated 
company,  all  the  stock,  good  will,  fixtures, 
book  accounts  due  or  to  become  due  as  set 
forth  in  a  .schedule  annexed  thereto,  of  tbe 
business  carried  on  by  her  under  tbe  name 
of  the  Philadelphia  Pickling  Company,  "  etc. 
This  instrument  contained  a  covenant  that 
"tbe  company  further  agrees  to  pay  any  and 
all  debts  due  by  the  said  Sally  Wblttenberg, 
trading  as  Philadelphia  Pickling  Company, 
as  shown  by  tbe  books  of  the  company  on 
the  first  day  of  November,  1908,  •  •  • 
together  with  any  and  all  claims  for  dam- 
ages or  otherwise,  arising  from  the  opera- 
tion of  the  business  by  the  said  Sally  Wblt- 
tenberg, Including  any  claim  now  existing 
or  hereafter  to  be  made  by  Walter  Cham- 
bers, suit  for  which  has  already  been  brought 
in  tbe  state  of  New  Jersey."  This  transfer 
was  executed  by  Sally  Wblttenberg  person- 
ally under  her  seal,  and  also  by  the  "Phila- 
delphia Pickling  Co.,  S.  Wblttenberg,  Presi- 
dent," under  its  corporate  seal. 

The  present  quit  is  brought  against  the 
corporation.  Tbe  declaration  contains  a 
special  count  wbicb  sets  up  tbe  agreement, 
to  which  the  common  coimts  are  added,  and 
for  a  bill  of  particulars  there  is  attached 
and  referred  to  a  copy  of  the  foregoing  agree- 
ment and  a  statement  of  tbe  Judgment  ren- 
dered January  5,  1909.  The  plea  at  that 
time  was  tbe  general  issue,  filed  only  to 
the  common  counts,  but  by  stipulation  at  the 
trial  it  was  agreed  that  tbe  defendant  might 
show  "that  Sally  Wblttenberg  was  never 
served  with  process  in  the  cause,  that  she 
never  filed  an  appearance,  and  that  she  was 
never  subject  to  the  Jurisdiction  of  tbe  court 
in  the  case  of  Walter  Chambers  against  the 
Philadelphia  Pickling  Company,"  referring 
to  tbe  case  In  which  tbe  Judgment  bad  been 
entered  for  $4,000.  Tbe  entire  record  of  that 
case  was  then  offered  in  evidence,  together 
with  tbe  agreement  above  mentioned.  There 
was  also  testimony  given  showing  that  wit- 
nesses had  been  sworn  on  each  side  at  tbe 
trial.  The  defendant  then  offered  the  re- 
turn indorsed  upon  the  summons  In  the  for- 
mer suit,  tbe  plea,  its  verification,  and  an  ex- 
emplified copy  of  the  certificate  of  Incorpo- 
ration of  the  Philadelphia  Pickling  Company, 
dated  November  7,  1908.  Thereupon  a  mo- 
tion to  direct  a  verdict  for  tbe  defendant 
was  made,  on  the  ground  that  proper  serv- 
ice of  the  process  in  the  former  case  had 
not  been  shown,  nor  that  the  defendant,  Sal- 
ly Wblttenberg,  appeared  thereto,  nor  that 
Louis  Wblttenberg,  her  husband,  who  swore 
to  the  plea,  bad  autbority  to  do  so  in  her 
behalf.  The  court  then  allowed  the  case  to 
be  opened  for  tbe  purpose  of  showing  the 
relations  existing  between  Sally  Wblttenberg 
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and  Lonls.  It  was  proved  by  this  supple- 
mentary evidence  tbat  Louis  Whittenberg 
and  Sally  were  husband  and  wife,  that  Louis 
took  charge  of  the  plant  at  times,  and  that  he 
and  their  son  were  present  and  sworn  as 
witnesses  at  the  first  trial,  but  it  did  not  ap- 
pear that  Sally  had  knowledge  ot  the  former 
suit  while  it  was  pending,  save  as  that  fact 
was  shown  by  the  Instrument  of  transfer 
heretofore  referred  to.  The  motion  to  direct 
a  verdict  for  the  defendant  was  then  renew- 
ed, but  refused.  The  court  charged  that: 
"If  she  was  sued,  or  if  she  defended  the  suit 
or  authorized  it  to  be  defended,  your  verdict 
will  be  for  amount  I  have  named.  If  she 
was  not  sued,  If  she  did  not  defend  the  suit, 
your  verdict  will  be  for  the  defendant" 
And  further  Instructed  the  Jury:  "If  you 
find  she  did  not  know  anything  about  it  (the 
suit),  was  altogether  ignorant  of  It,  you  wUl 
find  for  the  defendant.  But  if  yon  find  she 
did  know  and  sent  her  husband  here  to  de- 
fend it,  or  if  she  bad  the  summons  served  on 
her  and  did  not  defend  It,  then  this  defend- 
ant is  bound  to  pay  this  Judgment  as  is 
agreed."  ' 

This  case  came  before  the  Supreme  Court 
on  a  demurrer  to  the  declaration  (Chambers 
V.  Philadelphia  Pickling  Co.,  79  N.  J.  Law, 
1,  75  Atl.  159),  and  it  was  held  good  to  sup- 
port an  action  to  enforce  the  covenant  of  the 
defendant  to  pay  to  the  plaintiff  his  claim 
for  damages  against  Sally  Whittenberg. 
With  this  conclusion  we  agree.  The  question 
involved  In  this  suit  is  a  broader  one.  It  is 
not  the  validity  of  the  promise  to  pay  the 
claim,  but  is  the  recovery  of  the  Judgment 
rendered  upon  the  claim  binding  upon  the  de- 
fendant corporation  in  view  of  the  circum- 
stances surrounding  Its  recovery?  In  other 
words,  have  the  damages  In  the  first  suit 
been  assessed  by  the  Jury  and  merged  into  a 
Judgment  so  as  to  condude  the  assignor  and 
the  defendant  corporation? 

The  proofs  demonstrated  that  Sally  Whit- 
tenberg assigned  all  the  assets  of  her  per- 
sonal business  and  in  consideration  received 
the  total  capital  stock  of  the  corporation  of 
which  she  at  once  became  president;  that  is 
to  say,  she  obtained  $45,(X)0  in  the  stock  of 
the  company  and  $5,000  in  cash.  It  also  ap- 
pears that  aU  the  shares  of  the  company 
were  in  her  name,  except  two,  and  one  of 
them  was  in  her  husband's  name.  The  de- 
fendant's promise  Is  to  pay  any  and  all  claims 
for  damages  or  otherwise  arising  from  the 
operation  of  her  business,  Including  the 
Chambers'  claim.  It  was  her  personal  debt 
which  the  promise  referred  to.  She  stated 
In  the  instrument  which  was  accepted  by 
the  defendant  company  that  a  suit  was  pend- 
ing for  the  recovery  of  it  in  New  Jersey. 
Prima  facie  this  meant  a  suit  which  bad 
been  legally  brought,  and  duly  Instituted 
against  her,  for  her  personal  obligation  which 
It   concerned.     The   instrument   of   transfer 


which  contains  the  statement  and  covenant 
was  executed  two  months  before  the  recorery 
of  the  Judgment  in  the  first  suit,  and  more 
than  six  months  after  her  husband  bad  veri- 
fied the  plea  in  that  action.  If  either  the  as- 
signor or  the  defendant  corporation  defended 
or  permitted  the  defense,  the  recovery  be- 
came as  between  the  plaintiff  and  them  con- 
clusive, for  the  appearance  at  the  trial  and 
participating  in  it  without  objection  will  lie 
a  waiver  of  improper  service  of  process. 
Whether  the  appearance  was  with  the  knowl- 
edge and  consent  of  Mrs.  Whittenberg,  and 
whether  the  trial  proceeded  with  her  appro- 
bation and  authority,  were  under  the  drcnm- 
stances  properly  left  to  the  Jury  to  decide 
from  the  evidence  adduced.  What  would  Mod 
her  In  the  premises  would  become  obligatory 
upon  the  corporation  of  which  she  was  the 
head  and  substance.  She  has  not  denied  her 
knowledge  of  the  first  trial,  nor  has  she  of- 
fered to  prove  that  she  did  not  authorize  the 
defense  made  to  it  Her  knowledge  and  ac- 
quiescence in  the  conduct,  whether  before  or 
after  the  making  of  the  covenant  and  tbe- 
formation  of  the  corporation  would  conclude 
the  defendant  as  .to  the  amount  of  recovery. 
There  was  evidence  to  sustain  the  finding  of 
the  Jury. 
The  Judgment  will  be  affirmed. 

SWAYZB,  J.  (dissenting).  My  dissent  la 
this  case  Is  upon  the  ground  that  the  cove- 
nant of  the  defendant  to  pay  the  d^ts  of 
Sally  Whittenberg  and  the  claim  of  the  plahi- 
tiff  for  damages  then  in  suit  wms  not  an 
agreement  for  the  benefit  of  the  plaintiff  up- 
on which  he  could  sue,  but  an  agreement  to 
indemnify  Sally  Whittenberg  in  case  he  re- 
covered a  Judgment  I  am  at  a  loss  to  un- 
derstand why  Sally  Whittenberg  should  bure 
exacted  such  a  covenant  for  the  benefit  of 
the  plaintiff,  whose  claim  she  was  then  con- 
testing. 

VROOM,  J.,  concurs  In  this  dissent  Par- 
KER,  J.,  dissents. 


GERISCH  T.   HEROLD. 

((Tourt  of  Elrrors  and  Appeals  of  New  Jeisey. 
June  20,  1912.) 

(Byllahvt  by  the  Court.) 

1.  Contracts  (||  282,  287,  322*)— Peworm- 
AKCE— Decision  op  Abchitect— Buboik  op 
Pboop. 

A  building  contract  provided  that  the 
builder  should  erect  and  finish  a  house  in  a 
good  workmanlike  and  substantial  manner  to 
be  testified  by  a  writing  or  certificate  undtr 
tlie  hand  of  the  architect,  and  should  provide 
good,  proper,  and  sufficient  materials  for  com- 
pleting and  finishing  all  tbe  work;  that  thr 
last  payment  should  be  made  when  all  tbe  work 
was  completed  according  to  tbe  plans  and  sper- 
ificationa  to  the  satisfaction  of  the  owner  or  bis 
representative;  that,  should  any  dispute  arisr 
respecting  the  tme  construction  or  meaning  of 
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the  drawings  or  apecificatlona,  It  should  be  de- 
cided by  the  architect,  and  his  decision  should 
be  final  and  conclusiTe. 

Beld,  (1)  that  it  was  incumbent  npon  the 
builder  in  an  action  upon  the  contract  to  prove 
that  Ihe  bailding  was  completed  to  the  satis- 
£action  of  the  owner  or  his  representative;  (2) 
that,  under  the  terms  of  the  contract,  the  arclii- 
tect  was  not  the  representative  of  the  owner; 
<3)  that  the  duty  of  the  architect  was  limited 
to  certifying  (a)  whether  the  house  was  fin- 
ished in  a  good  worlcmanlilce  and  substantial 
manner  and  did  not  extend  to  the  goodness, 
propriety,  and  sufficiency  of  the  materials,  and 
-(b)  to  deciding  npon  the  true  construction  or 
moaning  'of  the  drawings  and  specifications; 
and  that  his  certificate  that  the  plaintiff  was 
entitled  to  the  final  payment  was  not  concln- 
sive  upon  the  owner. 

[Ed.  Note. — ^For  other  cases,  see  Contracts, 
Cent.  Dig.  {I  1284-1289.  1308,  1309.  1.S12- 
1316.  1.118-1338,  1340-1342,  1344-1346,  1348, 
13.50,  1351;    Dec.  Dig.  U  282,  287,  322.*] 

(Additional  BylUihu*  hv  Editorial  Btaff.) 
2.  GONTBAOTB    (S   282*)— Validitt— Sahsfao- 
TioN  ov  Emploter. 

Contracts  requiring  work  to  be  satisfac- 
tory to  the  employer  are  valid. 

[£2d.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  Si  1284-1289;    Dec.  Dig.  |  282.*] 

Brror  to  Supreme  Court. 

Action  by  John  C.  Oerisch  against  Su- 
dolph  Herold.  Judgment  for  plaintiff  (81  N. 
J.  Law,  171,  79  AtL  1028),  and  defendant 
brtngs  error.  Reveraed,  and  venire  de  novo 
awarded. 

The  plaintiff  agreed  to  erect  and  flnieh  a 
boose  in  a  good  worlcmanlike  and  substan- 
tial manner  onder  tlie  direction  of  Joseph 
Turck,  arctiitect,  to  be  testified  by  a  writ- 
ing or  certificate  nnder  the  hand  of  Turcli, 
and  also  to  find  and  provide  good,  proper, 
and  sufficient  materials  for  completing  and 
finishing  all  the  work.  The  defendant  agreed 
to  pay  for  the  same  in  four  payments,  the 
last  of  which,  |3,000,  was  to  be  made  when 
all  the  work  was  completed  according  to  the 
plans  and  specifications  to  the  satisfaction 
of  the  owner  or  his  representative.  The 
contract  also  provided  In  the  ordinary  form 
that,  should  any  dispute  arise  respecting  the 
true  construction  or  meaning  of  the  draw- 
ings or  specifications,  it  should  be  decided 
fey  Joseph  Turck,  and  his  decision  should  be 
final  and  conclusive.  This  suit  is  for  the 
last  payment  One  plea  averred  that  the 
plaintiff  did  not  complete  all  the  work  to  the 
satisfaction  of  the  owner  or  his  representa- 
tlye.  The  replication  to  the  plea  averred 
that  the  owner  fraudulently  withheld  his 
satisfaction,  and  on  this  issue  was  joined. 
Tbis  issue  was  not  submitted  to  the  jury, 
and  the  defendant  did  not  request  Its  sub- 
mission. He  relied  upon  a  motion  to  nonsuit 
for  failure  of  the  plaintiff  to  prove  that  the 
work  was  done  to  the  satisfaction  of  the 
owner  or  Iiis  representative.  The  architect 
had  certified  that  the  plaintiff  was  entitled 
to  tbe  payment  of  $3,000  by  the  terms  of  the 
contract. 


Weller  ft  Lichtensteln,  of  Hoboken,  for 
plaintiff  in  error.  J.  Emil  Walscheid,  of 
Town  of  Union,  for  defendant  in  error. 

SWAYZE,  J.  (after  stating  the  facts  as 
above),  [t]  Contracts  requiring  the  work  to 
be  satisfactory  to  the  employer  are  valid. 
Owynne  v.  Hitcbner,  66  N.  J.  Law,  97,  48 
Atl.  571.  This  decision  has  been  approved 
in  this  court  in  a  suit  involving  the  same 
contract  Gwynne  v.  Hitcbner,  66  N.  J.  Law, 
97,  48  Atl,  571.  A  distinction  is  sometimes 
made  between  cases  where  the  fancy,  taste, 
sensibility,  or  judgment  of  the  promisor  are 
involved,  and  cases  where  only  operative  fit- 
ness or  mechanical  utility  is  involved.  9 
Cyc.  618,  ff.  Owynne  v.  Hitcbner  was  a  case 
of  the  former  class,  and,  although  the  case 
of  a  building  contract  is  somewhat  differ- 
ent, we  see  no  reason  to  doubt  that  the  mere 
taste  or  fancy  of  the  owner  may  be  an  im- 
portant element  in  a  dwelling  house  at  least. 
The  Supreme  Court  has  applied  the  rule 
to  that  situation,  and  we  do  not  question 
the  soundness  of  its  decision.  Welch  v.  Hub- 
schmitt  Co.,  61  N.  J.  Law,  57,  38  Ati.  824. 
In  the  present  case  the  parties  made  a  clear 
distinction  between  the  workmanship  and 
the  materials.  The  character  of  the  former 
was  to  be  testified  to  by  Turck's  certificate. 
The  only  provision  as  to  the  latter  is  that 
they  should  be  good,  proper,  and  sufficient 
for  completing  the  work.  The  workmanship 
might  well  be  left  to  the  judgment  of  anoth- 
er while  the  owner  to  gratify  his  own  taste 
might  well  desire  to  retain  control  of  the 
latter  himself. 

[1]  No  doubt  it  is  true,  as  Justice  Holmes 
said  in  Hawkins  v.  Graham,  149  Mass.  271, 
21  N.  E.  312:  "When  the  consideraUon  fur- 
nished is  of  such  a  nature  that  its  value 
will  t>e  lost  to  the  plaintiff  either  wholly  or 
in  great  part  unless  paid  for,  a  just  hesita- 
tion must  be  felt,  and  clear  language  requir- 
ed before  deciding  that  payment  is  left  to 
the  will,  or  even  to  the  idiosyncrasies  of  the 
interested  party."  The  court  in  that  case 
seized  upon  the  words,  "or  the  work  dem- 
onstrated," as  offering  an  alternative  to  the 
owner's  acknowledgment  In  a  later  case 
the  same  court  drew  a  distinction  between 
cases  In  which  the  decision  of  a  particular 
person  is  referred  to,  and  a  case  where  ma- 
chinery was  guaranteed  to  work  in  a  satis- 
factory manner,  and  held  that  the  latter 
case  involved  a  "result  to  be  passed  upon  in 
a  reasonable  way  in  accordance  with  a 
standard  stated  in  words."  Lockwood  Mfg. 
Co.  V.  Mason  Regulator  Co.,  183  Mass.  25, 
66  N.  E.  420.  The  present  case  is  one  where 
the  decision  of  a  particular  person  (the  own- 
er or  his  representative)  is  referred  to,  a 
class  of  cases  in  which  the  Massachusetts 
courts  recognize  that  the  dissatisfaction  of 
the  promisor  need  not  be  a  reasonable  dis- 
satisfaction to  bar  recovery  by  the  prom- 
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isee.  Tbe  decision  of  the  New  York  Court 
of  Appeals  seems  to  be  to  the  contrary.  Doll 
V.  Noble.  116  N.  Y.  230,  22  N.  E.  406,  5  L.  R. 
A.  554,  15  Am.  St  Rep.  398.  Tbe  case  Is  en- 
titled to  less  weight  for  the  reason  that  the 
learned  Judge  failed  to  distinguish  between 
a  case  where  the  owner  withheld  satisfac- 
tion unreasonably  and  one  where  he  with- 
held it  In  bad  faith.  All  the  cases  recognize 
that  the  owner  must  act  In  good  faith.  The 
reasoning  of  Chief  Justice  Beasley  In  Chlsm 
T.  Schipper,  61  N.  J.  Law,  1,  16  AO.  316,  2 
L.  R.  A.  544,  14  Am.  St.  Rep.  668,  applies 
with  greater  force  to  such  a  case  as  the 
present,  where  It  Is  the  owner  himself  who 
Is  to  be  satisfied.  Of  course,  he  cannot  avail 
himself  of  his  own  fraud  to  escape  liability 
on  his  contract  The  motion  to  nonsuit 
would  have  been  properly  denied  If  there  was 
evidence  of  bad  faith  on  the  part  of  the  own- 
er. We  are  not  called  upon  to  decide  wheth- 
er the  Jury  in  a  proper  case  might  be  per- 
mitted to  infer  fraud  from  the  fact  that  the 
owner  was  not  satisfied  with  the  architect's 
certificate.  The  case  was  not  tried  on  that 
theory.  If  It  bad  been,  the  defendants 
should  have  been  allowed  to  ask  the  ques- 
tion of  the  plaintiff  that  was  excluded — 
whether  Turck  did  not  tell  blm  at  the  time 
he  received  the  certificate  that  he  (Turck) 
had  been  discharged  as  architect  Not  only 
was  the  case  not  tried  on  the  theory  that 
the  owner  acted  in  bad  faith,  but  no  infer- 
ence of  bad  faith  could  be  drawn  from  his 
refusal  to  be  satisfied  by  the  architect's  cer- 
tificate, since  by  the  terms  of  the  contract 
that  certificate  covered  only  the  execution 
of  the  contract  in  a  good  workmanlike  and 
substantial  manner,  and  the  plaintiff  spe- 
cifically contracted  to  furnish  good,  prop- 
er, and  suffltlcnt  materials  to  complete  the 
work,  with  no  provision  authorizing  or  re- 
quiring the  architect  to  certify  whether  he 
had  in  fact  done  so  or  not.  The  distinction 
Is  pointed  out  by  Justice  Fort  In  Newark  v. 
New  Jersey  Asphalt  Co.,  68  N.  J.  Law,  458, 
463,  53  Atl.  294.  The  contract.  It  Is  ti-ue, 
made  the  architect's  decision  final  as  to 
some  things,  but  It  was  only  as  to  the  true 
construction  or  meaning  of  the  drawings  or 
specifications.  The  learned  trial  Judge  fell 
into  error  In  thinking  that  the  architect's 
certificate  covered,  not  only  these  points,  but 
also  the  question  whether  the  payment  was 
due.  His  charge  as  to  the  finality  of  the 
architect's  certificate  would  have  been  cor- 
rect If  he  had  limited  It  to  the  points  to 
which  the  parties  limited  it  by  their  con- 
tract They  contracted  that  the  final  pay- 
ment should  be  due  when  all  the  work  was 
completed  according  to  the  plans  and  specifi- 
cations to  the  satisfaction  of  the  owner  or 
bis  representative  provided  that  In  case  of 
each  payment  a  certificate  should  be  ob- 
tained and  signed  by  Turck.  Thus  they 
made  for  the  final  payment  a  double  condi- 
tion (1)  a  certificate  by  tbe  architect ;   (2)  sat- 


isfaction of  the  owner  or  his  representative. 

The  case  differs  from  Welch  v.  Hab- 
schmitt  Co.  because  in  that  case  satisfaction 
of  the  owner  and  architect  was  required; 
here  only  that  of  the  owner  or  his  repre- 
sentative. The  question  remains  whether 
Turck  was  the  representative  of  the  owner. 
Our  reason  for  thinking  he  was  not  is  three- 
fold. (1)  It  was  unnecessary  to  require  his 
certificate  for  the  final  payment  If  tbe  pay- 
ment was  to  be  made  upon  his  being  satis- 
fled.  By  requiring  satisfaction  of  the  owner 
or  his  representative  in  one  clause  and  a 
certificate  from  Turck  in  a  proviso  immedi- 
ately following,  the  parties  seem  to  have  had 
two  different  ijersons  in  view.  (2)  Turck 
had  already  been  designated  as  the  archi- 
tect and  the  word  "architect"  would  have 
been  more  natural  in  this  clause  than  tbe 
word  "representative"  if  he  had  been  meant 
(S)  He  was  made  by  the  contract  the  Judge 
between  the  parties  as  to  most  important 
portions  of  the  contract,  which  were  likely 
to  lead  to  controversy  between  builder  and 
owner.  To  have  made  him  the  representa- 
tive of  the  owner  would  have  deprived  him 
of  the  Judicial  position  In  which  the  parties 
meant  him  to  stand,  and  thereby  have  de- 
prived his  certificate  of  that  conclusive  char- 
acter against  the  builder  which  was  given  to 
it  by  the  express  terms  of  the  contract 

We  think  for  these  reasons  that  there  was 
error,  and  that  the  Judgment  must  be  revis- 
ed that  a  venire  de  novo  may  be  awarded. 


VAN  HORN  V.  BOARD  OP  FREEHOLD- 
ERS OF  MERCER  COUNTY. 

(Supreme  (Tourt  of  New  Jersey.     July  13, 
1912.) 

(8yaaiu$  hv  the  Court.) 

Officers  ($  4*)— Abolition  of  Offick. 

Where  a  resolution  of  the  board  of  fre«- 
holdera  abolishing  a  position  is  adopted  in  the 
exercise  of  a  bona  fide  effort  to  economise  io 
tbe  interest  of  the  public  weal,  and  not  at  a 
subterfuge  to  make  place  for  another,  the  pits- 
sage  of  the  resolntion  is  within  the  disci^tioa 
of  the  board,  and  the  incumtient  of  the  place 
is  not  protected  from  incidental  removal  by 
the  provisions  of  the  Civil  Service  Act  [3  Oomp. 
St.  1910,  p.  3795]. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent. 
Dig.  I  5;   Dec.  Dig.  |  4.»] 

Certiorari  .by  William  B.  Van  Horn  to 
review  resolution  of  the  Board  of  FteeboM- 
ers  of  Mercer  County.    Affirmed. 

Argued  Febmary  term,  1912,  brfore 
TRENCHARD,  PARKER,  and  MIN- 
TURN,  JJ. 

Linton  Satherwaite,  for  prosecutor.  Sam- 
uel C.  Kulp,  for  defendant 

MINTDRN,  J.  The  board  of  freeholders 
of  Mercer  county  of  January  2,  1912,  pass- 
ed a  resolution  intended  to  abolish  the  office 
of  custodian  of  the  county  coorthonse,  and 
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the  prosecutor,  who  was  the  incumbent,  con- 
tests the  legality  of  the  resolution  on  this 
writ 

It  Is  not  denied  that  the  board  possesses 
this  power,  proyided  the  Civil  Service  Act 
(3  Comp.  St  1910,  p.  8795)  does  not  inter- 
vene, to  protect  the  incumbent,  and  provided 
the  abolition  of  the  place  be  accomplished 
in  good  faith,  and  not  as  a  subterfuge  for 
the  employment  of  another.  The  prosecutor 
was  appointed  as  Jailer  of  the  courthouse 
on  May  10,  1908,  and  continued  thereafter 
to  act  as  warden  of  the  Jail  and  custodian 
of  the  courthouse  during  the  intervening 
years  by  resolution  of  the  board  of  freehold- 
ers duly  passed  for  that  purpose.  But,  after 
1907,  he  performed  the  duties  of  warden  un- 
der his  appointment  as  custodian  of  the 
courthouse.  In  pursuance  of  a  resolution  of 
the  freeholders,  the  prosecutor  surrendered 
the  keys  and  property  of  the  Jail,  which  he 
held  as  warden,  to  John  D'Arcy,  who  was 
appointed  warden  of  the  Jail  by  the  sheriff. 
Thereafter,  at  a  meeting  of  the  freeholders 
on  January  2,  1912,  a  resolution  was  pass- 
ed abolishing  the  oflSce  of  custodian  of  the 
courthouse,  the  preamble  of  which  resolution 
recited  the  appointment  of  D'Arcy  as  war- 
den, ttnd  the  resulting  fact  that  such  ap- 
pointment left  the  custodian  of  the  court- 
house without  any  duties  to  perform. 

If  we  were  convinced  that  this  resolution 
was  Inspired  by  a  desire  to  expel  the  prose- 
cutor and  place  another  in  his  stead,  rather 
than  as  contended  by  the  defendant,  the 
recorded  desire  of  the  freeholders  to  econ- 
omize in  the  public  interest,  we  would  have 
no  difficulty  under  our  adjudications  in 
reaching  the  conclusion  that  the  resolution 
was  Invalid.  McChesney  v.  Trenton,  60  N. 
J.  Law,  838,  14  Atl.  578.  But  our  read- 
ing of  the  record  here  has  not  satisfied 
us  that  such  is  the  purpose  of  the  freehold- 
ers, and  consequently  the  resolution  in  ques- 
tion must  be  viewed  as  an  exercise  of  the 
legitimate  power  and  discretion  of  the  board, 
exercised  in  a  bona  fide  manner,  for  the  pub- 
lic weal,  and  as  such  Is  clear^  not  assail- 
able or  subject  to  Judicial  review.  1  Abbott, 
Mun.  Corp.  802;  Ryan  v.  Paterson,  66  N. 
J.  Law,  633,  49  Att.  687. 

It  remains  only  to  consider  the  effect  of 
the  adoption  of  the  Civil  Service  Act  upon 
the  prosecutor's  position.  His  contention  is 
that  be  is  protected  by  that  act  from  re- 
moval, even  If  the  removal  be  a  bona  fide 
attempt  upon  the  part  of  the  freeholders  to 
reduce  the  public  burdens  by  abolishing  the 
office.  But  the  contrary  is  the  law,  as  set- 
tled by  the  adjudications  of  this  court  Suth- 
erland T.  Jersey  City,  61  N.  J.  Law,  436, 
39  Atl.  710;  Evans  v.  Freeholders,  53  N.  J. 
Law.  686,  22  Ati.  66. 

In  the  recmt  case  of  Paddock  v.  Hudson 
County  Board  of  Taxation,  83  Atl.  185,  this 
court  held  that,  even  though  the  relator  was 


in  the  paid  service  of  the  state  and  within 
the  protection  of  the  Civil  Service  Act,  "it 
did  not  preclude  the  board  of  taxation  from 
abolishing  the  clerkship  and  dismissing  the 
relator  when  done  in  good  faith  and  for  the 
purpose  of  economy." 

The  resolution  in  question  will  therefore 
be  affirmed. 


WIKANDER  V.  UVALDB  ASPHALT  PAV- 
ING CO. 

(Supreme  Court  of  New  Jersey.    July  12, 
1912.) 

(SyOahiu  bv  ihe  Court.) 
Municipal  Cobporatioss  (|  70«*)— Stbkbts 

— NEOUQEKT  UBB— FsiaHTEMIKO  H0BS£8  IN 

Stkeet. 

A  horse  and  wagon  being  driven  through  a 
public  street,  and  while  near  to  and  passing 
a  steam  roller  a  dense  cloud  of  l>la<^  smoke 
was  discharged  from  the  roller's  stack,  frighten- 
ing the  horse  and  causing  bim  to  back  the  wag- 
on into  a  child  4^^  years  old,  the  plaintiff  be- 
low, who  was  playing  in  the  street  near  the 
curb,  knocking  her  down  and  seriously  Injuring 
her.  Held,  that  the  questions  whether  the  act 
of  the  defendant  in  discharging  the  dense  cloud 
of  smoke  was  calculated  to  frighten  a  gentle 
horse,  and  was  an  unnecessary  act  or  a  neces- 
sary act  but  negligently  performed,  were  for  a 
jury  to  determine,  and  were  properly  submitted 
to  It 

fEd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1518;    Dec  Dig.  f 

Error  to  Circuit  Court,  Hudson  County. 

Action  by  Alice  E.  Wlkander,  by  her  next 
friend,  against  the  Uvalde  Asphalt  Paving 
Company  Judgment  for  plaintiff.  Defend- 
ant brings  error.     Affirmed. 

Argued  February  term,  1912,  before  BERO- 
EN  and  KALISCH,  JJ. 

Llndabury,  'Depue  &  Faulks,  of  Newark, 
for  plaintiff  in  error.  Alexander  Simpson,  of 
Jersey  City,  for  defendant  In  error. 

KALISCH,  J.  The  plaintiff  recovered  a 
Judgment  against  the  defendant  company 
upon  the  ground  that  the  defendant  by  its 
servants,  negligently  managed  and  operated 
a  steam  roller  in  a  public  street  The  alleg- 
ed negligence  complained  of  is  that  the 
steam  roller  emitted  dense  volumes  of  black 
smoke  at  a  time  when  a  horse,  drawing  a 
wagon,  under  the  care  of  a  driver,  was  ap- 
proaching and  near  to  the  roller,  thereby 
causing  the  horse  to  back  the  wagon  into  a 
child  4%  years  old,  who  was  playing  in  the 
street  near  the  curb,  and  seriously  injuring 
her.  The  defendant  moved  for  a  nonsuit 
and  for  a  direction  of  a  verdict  for  the  de- 
fendant both  of  which  motions  were  based 
upon  the  ground  that  the  plaintiff  had  fail- 
ed to  show  that  there  was  any  negligence  on 
part  of  the  defendant  company  that  was  the 
proximate  cause  of  the  plalntifTs  Injury. 
The  trial  Judge  refused  to  grant  either  mo- 
tion, to  which  refusals  the  defendant  duly 
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excepted,  and  the  correctucss  of  the  coart's 
mlings  Is  now  here,  under  review,  on  a  writ 
of  error. 

The  defendant's  main  contention  is  that 
the  court  erred  in  refusing  to  take  the  case 
from  the  consideration  of  the  Jury.  An  ex> 
amination  of  the  testimony  conrinces  us  that 
the  case  was  a  proper  one  for  the  determina- 
tion of  a  Jury.  There  was  testimony  from 
which  a  Jury  might  reasonably  have  found 
that  the  "hooking  up  of  the  fire,"  which 
sent  out  the  dense  volumes  of  smoke  at  the 
time  the  horse  was  approaching  and  pass- 
ing the  roller,  frightened  the  horse,  and 
caused  the  platntUTs  Injury,  was  either  an 
unnecessary  act,  or,  if  a  necessary  act,  was 
negligently  performed.  There  was  testimony 
which,  If  believed,  warranted  a  Jury  in  find- 
ing that  It  was  the  sight  of  the  dense  vol- 
umes of  black  smoke  issuing  from  the  roll- 
er's smokestack  that  frightened  the  horse. 
There  was  evidence  that  the  horse  was  old 
and  very  gentle.  A  steam  roller  is  a  formi- 
dable enough  looking  engine,  In  Its  necessary 
operation  in  the  public  street,  to  frighten 
horses.  From  the  testimony,  however,  it  ap- 
peared that  It  was  at  the  time  when  the 
steam  roller  emitted  a  thick  volume  of  black 
smoke  that  the  horse  became  frightened.  It 
further  appeared  that  the  defendant's  serv- 
ant, before  he  "hooked  up  the  fire,"  took  no 
precaution  whatever  to  ascertain  whether 
any  vehicle  drawn  by  a  horse  was  near  or 
approaching.  Under  such  circumstances,  it 
seems  to  us  the  question  of  the  defendant's 
negligence  was  one  for  the  Jury  to  determine. 
The  facts  of  this  case  are  controlled  by  the 
legal  principles  enunciated  by  Mr.  Justice 
Trenchard,  who  delivered  the  opinion  of  the 
Court  of  Errors  and  Appeals  in  Butler  v. 
Easton  ft  Amboy  R.  R.  Co.,  76  N.  J.  Law, 
703,  71  Atl.  276. 

The  defendant's  further  contention  is  that 
the  injury  to  the  plaintiff  was  the  result  of 
an  Independent  negligent  act  of  the  driver 
of  the  wagon,  because,  when  the  latter  saw 
the  roller,  he  failed  to  take  all  precautions 
to  prevent  an  accident,  but  continued  to 
drive  on  and  past  the  roller,  and  therefore 
the  Injury  to  the  plaintiff  was  the  proximate 
result  of  the  driver's  negligence,  and  not  of 
the  defendant's.  The  driver  was  lawfully 
In  the  street.  He  had  a  right  to  pass  the 
roller.  He  was  under  no  duty  to  anticipate 
that  there  would  be  an  extra  quantity  of 
black  smoke  discharged  from  the  roller  as 
he  was  near  to  and  passing  It  Butler  v. 
Easton  ft  Amboy  R.  R.  Co.,  supra,  76  N.  J. 
Law,  707,  71  Atl.  276.  Hut,  suppose  he  was 
chargeable  with  all  this  and  was  also  neg- 
ligent. It  Is  far  from  sound  reasoning  and 
principle  that  thereby  the  defendant's  act 
became  divested  of  negligence  or  became 
merged  In  the  driver's  negligence  so  as  to 
exonerate  the  defendant  from  liability  for 
the  result  that  followed.  The  fallacy  of  the 
defendant's  contention  lies  In  assuming  tiiat 


it  was  an  Independent  act  of  the  driver  of 
the  wagon  that  was  the  sole  cause  of  the 
Injury  to  the  plaintiff,  whereas.  If  the  driv- 
er was  negligent.  It  was  the  co-operating 
negligence  of  the  driver  with  that  of  the  de- 
fendant that  resulted  in  an  injury  to  the 
plaintiff.  And  under  such  drcnmstances  the 
defendant  would  be  liable.  "The  Initial  force 
that  set  in  motion  the  train  of  drcnmstanc-?' 
by  which  the  plaintiff  was  Injured"  was  the 
emitting  of  the  dense  volumes  of  black  smol^e 
by  the  roller  when  the  horse  was  near  to 
and  passing  it  that  frightened  the  Iiorse. 
and  therefore  the  defendant  cannot  escai>e 
liability  for  the  consequences  that  ensued. 
Collins  V.  West  Jersey  Exp.  Co.,  72  N.  J. 
Law,  232,  62  AtL  675,  5  L.  R.  A.  (N.  S.)  373; 
Walling  V.  Cent  R.  R.  Co.,  81  Atl  987. 

The  Judgment  of  the  circuit  court  should 
be  afilrmed. 


FIRTH  T.  PENNSYLVANIA  R.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Jane  20,  1912.) 

(SuUabiu  by  tht  Court.) 

1.  Master  and  Servant  (|  285*)— Iirjuaisa 
TO  Servant — Qitestions  roR  Jcbt. 

The  place  of  work  of  a  servant  was  a  pit 
under  a  locomotive  tender  which  was  a  rea- 
sonably safe  place  unless  the  tender  was  moved 
without  warning.  There  was  a  custom  of  giv- 
ing such  a  warning,  but  whether  it  was  given 
as  an  Incident  of  the  work  of  the  master  or  as 
the  dut.v  of  the  master  to  warn  the  servant 
was  a  disputed  question.  Beld  that,  where  the 
testimony  was  conflicting  and  variant  inferenvra 
could  be  drawn  from  it,  this  question  was  fr>r 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1002,  1003,  1007,  lOOh. 
1016,  1035,  1043,  1053;   Dec  Dig.  |  285.*] 

2.  Master  and  Servant  ({  160*)— Injuries 
TO  Servant— Warning  of  Danoeb— Dtttt 
OF  Master. 

A  warning  is  Inddental  to  the  work  of  the 
master  when  the  act  that  constitutes  snoh 
warning  is  done  as  part  of  the  work  for  the 
master  in  the  performance  of  which  his  serr- 
ants  were  at  the  time  engapred,  and  not  as  the 
performance  of  the  master's  duty  to  warn  his 
servants,  although  it  may  incidentally  have  that 
effect 

[Ed.  Note.— For  other  cases,  see  Master  an-1 
Servant  Cent  Dig.  {{  297,  299-S02.  905-307: 
Dec.  Dig.  {  150.*] 

Error  to  Supreme  Court 

Action  by  Walter  S.  Firth  against  the 
Pennsylvania  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Alan  H.  Strong,  of  New  Brunswick,  for 
plaintiff  In  error.  John  H.  Backes,  of  Tren- 
ton, for  defendant  In  error. 

GARRISON,  J.  The  defendant  In  error. 
Walter  S.  Firth,  recovered  a  Judgment  for 
injuries  received  while  working  in  the  re- 
pair shop  of  the  plaintiff  In  error. 

The  denial  by  the  trial  court  of  a  motion 
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for  a  nonsuit  and  of  a  motion  for  a  direction 
of  a  verdict  are  assigned  as  errors. 

Upon  this  writ  of  error,  therefore,  the  case 
consists  of  the  testimony  resolved  most  favor- 
ably to  the.  defendant  In  error.  Thus  con- 
stituted, the  case  to  be  dealt  with  Is:  Walter 
8.  Firth,  who  had  been  employed  In  the  re- 
pair shop  of  the  plalntifF  In  error  for  about 
two  months,  was  set  to  work  in  a  pit  be- 
neath a  locomotive  tender  in  order  to  remove 
a  cylinder  head.  In  doing  which  his  body  at 
times  rested  upon  one  or  the  other  of  the 
rails  on  which  the  tender  stood,  which  on  one 
of  these  occasions  was  moved  without  warning 
to  him  passing  over  and  crushing  his  thigh. 
The  movement  of  the  tender  was  preliminary 
to  the  work  of  removing  its  tank,  which  re- 
quired that  the  tender  be  directly  under  an 
overhead  crane  that  by  perpendicular  trac- 
tion lifted  the  tank  clear  of  the  trucks  of 
the  tender.  The  crane  was  operated  by  a 
man  in  a  cage  some  50  feet  above  the  floor 
who  started  and  stopped  the  motors  that 
controlled  the  crane  upon  hand  signals  giv- 
en him  from  below.  At  the  time  of  the  acci- 
dent, the  preparation  for  moving  the  tender 
Into  position  had  progressed  as  far  as  the 
disconnection  of  its  brakes,  the  hooking  of 
chains  to  various  parts  of  the  trucks,  and 
the  connection  of  these  by  their  center  ring 
with  the  vertical  traction  chain  lowered 
from  the  crane.  The  hooks  by  which  the 
chains  were  attached  to  the  trucks  were  pre- 
vented from  falling  out  of  place  by  the  tak- 
ing up  of  the  slack  which  was  done  by  the 
operator  of  the  crane  preparatory  to  the  mov- 
ing 01  the  tender  into  its  intended  position. 
It  was  at  this  stage  that  the  tender  moved 
over  the  rails  inflicting  the  injury  for  which 
damages  were  recovered. 

Young  Firth  had  been  put  in  charge  of  a 
Mr.  Burr,  by  whoni  he  vras  instructed  as  to 
working  in  the  pit,  and  to  whom,  on  several 
occasions,  he  had  said  that  he  was  "afraid 
to  work  under  there";  to  which,  on  at  least 
one  occasion.  Burr  replied,  "Walter,  never  be 
afraid,  because  you  will  be  notified  before 
the  tender  Is  moved."  As  a  matter  of  fact 
and  custom,  when  the  tender  was  about  to 
be  moved,  some  one  would  come  around  and 
say,  "Get  out,  we  are  going  to  move  it"  On 
the  occasion  of  the  plaintiff's  Injur;^,  no  such 
warning  was  given.  Such  being  the  facts 
that  a  Jury  might  find,  the  argument  relied 
upon  to  take  the  question  of  the  defendant's 
liability  from  the  Jury  is  that  the  only  per- 
missible inference  from  these  facts  is  that 
the  customary  warning  "was  incidental  both 
In  its  object  and  performance  to  the  work  of 
the  master,"  i.  e.,  that  the  warning  was  In- 
cidental to  the  moving  of  the  tender  and 
not  for  the  safety  of  the  man  who  was  work- 
ing underneath  it.  In  legal  effect,  the  prop- 
osition in  question,  therefore,  is  that  no  oth- 
er conclusion  could  be  reached  from  the  tes- 
timony than  that  the  warning  was  given  to 
83A.-67 


the  man  under  the  trucks  in  order  that  the 
work  of  moving  the  tender  might  not  be  im- 
peded by  the  presence  of  his  body  on  the 
rails.  The  bald  statement  of  this  contention 
is  its  own  refutation,  for  the  legal  proposi- 
tion is  not  merely  that  the  Jury  might  so  find, 
which  is,  to  say  the  least,  questionable,  but 
that  the  Jury  could  not  find  otherwise,  which 
is  manifestly  untenable.  In  support  of  this 
proposition,  stress  is  laid  upon  the  circum- 
stances that  the  warning  was  customarily 
given  by  a  fellow  workman  as  if  that  were 
In  some  way  conclusive.  The  fact  Is  In  dis- 
pute, but,  if  it  were  not.  It  Is  only  a  relevant, 
not  a  conclusive,  circumstance. 

The  cases  of  Miller  v.  Central  B.  E.  Co., 
69  N.  X  Law,  413,  55  AtL  245,  and  Koneskl 
V.  D.,  L.  ft  W.  R.  R.  Co.,  77  N.  J.  Law,  645, 
74  Atl.  516,  26  L.  R.  A.  (N.  S.)  644,  on  which 
the  plaintiff  in  error  relies,  do  not  support 
his  proposition.  In  each  of  these  cases  the 
act  of  omission  had  reference  to  a  duty  owed 
by  the  servant  to  the  master,  and  was  at 
once  inseparable  ttom  the  proper  perform- 
ance of  the  work  of  the  master,  and  at  the 
same  time  Incidentally  constituted  a  warning 
upon  which  the  master's  other  servants  cus- 
tomarily relied.  Such  reliance  was  there- 
fore clearly  none  other  than  that  a  fellow 
servant  would,  without  negligence,  perform 
the  duty  thus  owing  by  him  to  the  common 
master ;  and  It  is  plain  that  the  failure  of  a 
servant  to  perform  a  duty  thus  owing  to  the 
master  does  not  transform  the  duty  Into  one 
owing  by  the  master  to  his  servants. 

[I]  These  cases  therefore  aptly  Illustrate 
what  is  meant  by  a  warning  that  is  incidental 
to  the  work  of  the  master,  showing  It  to  be 
an  act  done  as  part  of  the  work  for  the  mas- 
ter in  the  performance  of  which  the  servant 
was  at  the  time  engaged,  and  not  a  perform- 
ance of  the  master's  duty  to  warn  his  serv- 
ants, although  incidentally  it  may  have  that 
effect 

Thus  in  the  Miller  Case  the  neglected  duty 
was  that  of  a  rear-end  brakeman  to  go  back 
and  flag  a  train  that  might  be  coming,  a  du- . 
ty  that  he  owed  'to  the  master  in  the  line  of 
his  employment  Incidentally  the  perform- 
ance of  this  duty  served  as  a  warning  to  the 
servants  on  the  on-coming  train. 

In  the  Koneskl  Case  the  neglected  duty 
was  the  ringing  of  the  engine  bell,  a  duty 
that  appertained  to  the  proper  performance 
of  that  duty,  and  hence  was  owed  by  the 
servant  to  the  master. 

Directly  opposed  to  the  facts  of  these  cases 
Is  the  case  in  hand,  in  which  the  work  of 
moving  the  tender  had  no  tendency  to  give 
rise  to  any  incident  that  would  act  as  a  sig- 
nal or  warning,  which,  consequently.  If  giv- 
en, by  word  of  mouth,  by  the  servants  en- 
gaged in  such  work,  might  well  be  found  by 
the  Jury  to  have  been  done  by  them,  not  in 
the  performance  of  their  work  for  the  mas- 
ter, but  in  the  performance  of  the  duty  of  the 
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master  to  warn  his  servant  tbat  the  place  In 
which  he  had  been  set  to  work  was  about 
to  be  rendered  unsafe. 

This  distinction  renders  it  plain  that  the 
controlling  feature  of  the  cases  relied  upon  by 
the  plaintiff  in  error  was  not  that  the  negli- 
gent servant  and  the  Injured  servant  were  In 
the  employ  of  the  common  master,  bat  that 
the  duty  that  was  neglected  was  one  that 
was  owing  to  such  master  by  his  servants, 
and  not  one  tbat  was  owing  by  him  to  them. 

"The  test,"  as  we  said  In  Laragay  v.  East 
Jersey  Pipe  Co.,  77  N.  J.  Law,  516,  72  Atl. 
57,  "Is  not  what  agents  did  the  master  em- 
ploy in  the  performance  of  a  givoi  duty,  but 
whether  the  duty  Itself  was  one  that  he 
owed  to  his  servants  or  one  that  they  owed 
to  him,"  Of  the  latter,  the  cases  first  dted 
are  examples;  of  the  former,  those  cited  by 
the  defendant  in  error  are  illustrations,  viz.: 
Belleville  Stone  Co.  v.  Mooney,  61  N.  J.  Law, 
263,  39  Ati.  764,  39  L.  R.  A.  834 ;  Albanese  v. 
Central  R.  R.  Co.,  70  N.  J.  Law,  241,  57  Att. 
447 ;  D'Agostlno  T.  Penna.  R.  R.  Co.,  72  N.  J. 
Law,  358,  60  AtL  1113;  Germanus  v.  Lehigh 
Valley  R  R.  Co,,  74  N.  J.  Law,  662,  67  AU. 
79 ;  Ondie,  Adm'z,  v.  Great  Atlantic,  etc.,  Co., 
81  Atl.  866, 

[1]  We  care  to  add  nothing  to  the  legal  ex- 
positions contained  in  these  decisions,  the 
correctness  of  which  Is  not  at  all  challenged 
in  the  case  before  us  which  turns  solely  up- 
on the  relative  functions  of  court  and  jury 
with  respect  to  the  rules  of  law  established 
by  the  cases  cited.  In  its  simplest  form, 
the  contention  of  the  plaintiff  in  error  is  that, 
while  the  jury  was  justified  in  finding  that 
the  warning  of  the  intended  movement  of 
the  tender  was  customarily  given.  It  was  not 
open  to  the  jury  to  find  that  such  warning 
had  for  its  object  the  safety  of  the  servant 
who  was  working  underneath  such  tender. 
The  trial  court  refused  to  adopt  this  view, 
and  was  entirely  right  in  so  doing.  There 
was  therefore  no  error  committed  under  any 
assignment  that  has  been  argued. 

The  judgment  of  the  Supreme  Court  la  af- 
firmed. 


FIRTH  V.  PENNSYLVANIA  R.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  20,  1912.) 

Error  to  Supreme  Court. 

Action  by  Walter  Firth  against  the  Pennsvl- 
vania  Railroad  Company,  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Alan  H.  Strong,  of  New  Brunswick,  for 
plaintiff  in  error,  John  H.  Backes,  of  Trenton, 
for  defendant  in  error. 

PER  CURIAM.  The  deciBion  of  this  case  is 
dependent  upon  that  of  Walter  S.  Firth  v. 
Pennsylvania  R.  R.  Co.,  83  Atl.  896,  decided  at 
this  term,  and,  for  the  reasons  stated  in  the 
opinion  in  that  case,  the  judgment  brought  up 
by  thin  writ  of  error  is  aifirmed. 


LOUDENSLAGBB  r.  ATLANTIC  CITY. 
(Supreme  Court  of  New  Jersey.    July  10,  IVVi-t 

(SvUahut  ly  the  Court.) 
Municipal  Cobforations  (|  951*) — Slnkixo 

Fund — Establishment. 

The  common  conncii  of  Atlantic  City  on 
May  25,  1896,  by  the  passage  of  the  resolutioa 
required  by  the  act  of  March  14,  1879,  p.  'JIV, 
established  a  sinking  fund  under  the  provisions 
of  that  act.  On  March  25,  1912,  cit7  conncU 
passed  a  resolution  rescindmg  the  said  reaoln- 
tion  of  May  25.  1896,  and  providing  for  the 
handing  over  of  the  fund  to  a  committee  of 
common  coancil.  BeULthaX  the  power  con- 
ferred by  the  act  of  1879  in  this  respect  was 
exhausted  by  its  exercise,  and  that  the  attempt- 
ed rescission  of  the  resolution  by  which  a  sinlc- 
ing  fund  was  established  was  nugatory  and 
ultra  vires,  and  that  the  handing  over  of  the 
fund  to  common  council  was  without  legialatiTe 
or  legal  warrant. 

[E}d.  Note.— For  other  cases,  see  Uaaidpal 
Corporations,  Cent  Dig.  ii  1995-1998;  Dec 
Dig.  !  951.*i 

Certiorari  by  William  B.  Londenalager 
against  the  City  of  Atlantic  CUy  to  review  a 
resolution  of  the  conuuon  coanclL  Set  aside 
in  part 

Argued  before  GARRISON,  J.,  under  the 
statute. 

Grey  ft  Archer,  for  prosecutor.  Bany 
Wootton,  for  defendant 

GARRISON,  J.  In  1879  the  Legislature 
passed  an  act  mtitled  "An  act  to  oiable 
cities  to  create  and  maintain  a  sinking  fond 
for  the  redemption  of  their  bonded  indebted- 
ness" (P.  L.  1879,  p.  270).  Section  1  of  this 
act  provides  that  any  city  of  less  tlian  100,- 
000  population  may,  by  resolution  of  the 
common  council  thereof,  establish  a  sink- 
ing fund.  This  Atlantic  City  did  by  a  naain- 
tion  of  its   council  adopted  May  25,  1S96l 

The  act  of  1879  also  provides  for  a  "com- 
missioner of  sinking  fund"  to  be  appointed 
for  a  term  of  five  years  by  the  Supreme 
Court  or  a  justice  thereof  upon  the  appli- 
cation of  any  city  council  who  shall  have 
created  a  sinking  fund  under  its  provlsians. 
This  was  also  done,  and  the  prosecutor,  as 
the  Incumbent  of  said  office  and  also  as  a 
taxpayer,  now  attacks  a  resolution  of  city 
council  adopted  on  March  25,  1912,  that 
purports,  among  other  things,  to  rescind  the 
resolution  of  1896  establisliing  the  said  sink- 
ing fund. 

The  establishment  of  a  sinking  fond  for 
Atlantic  City  became  an  accomplished  fact 
when  the  resolution  of  1896  was  adopted  by 
the  common  council  which  thereupon,  so  tar 
as  this  statutory  grant  was  concerned,  be- 
came functus.  For  the  grant  was  of  the 
right  to  exercise  a  specific  statutory  pow«' 
and  not  a  delegation  of  legislative  powo' 
over  a  specific  subject  The  present  case  i*: 
thereupon  the  antithesis  of  Stemmler  v.  M.id- 
ison  (Err.  &  App.)  83  Atl.  85.  Such  statutorj- 
grant  having  thus  been  exhausted  by  its  es- 
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erclse,  tbe  reEcission  ot  snch  exercise  was 
not  only  nugatory  but  ultra  vires.  The 
resolution  of  March  25,  1912,  therefore,  so 
far  as  It  purports  to  disestablish  the  sinking 
fund,  is  set  aside. 

It  is  argued  that  Atlantic  City  may  avail 
itself  of  "An  act  authorizing  the  establish- 
ment of  sinking  funds  in  cities  of  this  state," 
approved  March  23,  1881  (P.  L.  p.  189).  This 
may  be  so  if  the  object  thus  expressed  be 
held  to  apply  to  cities  in  which  a  sinking 
fund  is  already  established,  a  question  to 
be  decided  when  it  is  raised,  which  it  cer- 
tainly is  not  by  the  mere  direction  to  the 
dty  solicitor  to  prepare  an  ordinance  under 
said  act  of  1881,  which  is  a  further  provi- 
sion of  the  resolution  under  review. 

Non  constat  that  snch  an  ordinance  will 
be  passed.  A  mere  direction  to  draft  an  or- 
dinance Is,  of  course,  not  reviewable,  but 
neither,  on  the  other  hand,  does  it  Justify 
municipal  action  based  upon  the  passage  of 
such  ordinance.  It  is  the  existence  of  the 
sinking  fund,  not  the  title  to  the  office  of 
commissioner,  that  Is  Involved.  Hence  the 
remaining  provision  of  the  resolution,  viz., 
that  the  cash,  bonds,  and  securities  accumu- 
lated in  the  sinking  fund  be  handed  over  to 
a  committee  of  common  council,  is  prema- 
ture to  say  the  least 

In  view  of  the  Impotence  of  dty  council 
to  disestablish  the  sinking  fund  by  the  re- 
scission of  the  resolution  of  1896,  this  provi- 
sion, which  treats  the  sinking  fund  as  al- 
ready disestablished,  la  clearly  without  leg- 
islative or  legal  warrant 

So  much  of  the  resolution  under  review  as 
directs  the  dty  solldtor  to  prepare  an  ordi- 
nance is  unassailable  by  the  prosecutor,  but 
so  much  of  it  as  resdnds  the  resolution  es- 
tablishing the  sinking  fund  and  directs  the 
handing  over  of  the  fund  itself  to  a  commit- 
tee of  council  la  set  aside,  with  costs. 


ElilOTT  V.  PHILADELPHIA  Sc  OAlfDEN 

FERKY  CO. 

(Conrt  <rf  Errors  and  Appeals  of  New  Jersey. 

June  20.    1912.) 

FALSK  IlCPBISONMENT  ({  15*)— ABBKST  OT  PAS- 
SENGER—GABRIEB'S  Liability— Act  or  Eu- 
PLOT*. 

Where  plaintiff  was  on  defendant's  ferry- 
boat as  a  passenger,  and  had  paid  his  fare 
when  he  was  wrongfally  arrested  by  one  of  de- 
fendant's employes,  defendant,  in  an  action  for 
false  imprisonment,  was  liable,  though  the  em- 
ploy£  effecting  the  arrest  was  not  acting  in  the 
course  of  his  employment 

[Ed.  Note. — For  other  cases,  see  False  Im- 
prisonment, Cent  Dig.  {{  &-o7;  Dea  Dig.  | 
15.»] 

Error  to  Circuit  Court,  Camden  County. 

Action  by  Reuben  J.  Elliott  against  the 
Philadelphia  &  Camden  Ferry  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 


Gaskill  &  Gasklll,  of  Camden,  for  plain- 
tiff in  error.  Wescott  &  Weecott  of  Camden, 
for  defendant  in  error. 

PER  CURIAM.  The  defense  claims  ex- 
emption from  liability  because  the  arrest 
for  which  plaintiff  sues  was  the  act  of  the 
employ^  when  engaged  in  a  matter  of  his 
own,  and  not  in  the  course  of  his  duty  as 
servant  of  the  defendant  It  appears  that 
the  plaintiff  was  on  the  ferryboat  as  a  pas- 
senger and  had  paid  bis  fare.  The  case  Is 
therefore  governed  by  Haver  v.  Central  B. 
R.,  62  N.  J.  Law,  282,  41  Ati.  916,  43  L.  B. 
A.  84,  72  Am.  St  Rep.  647,  and  It  TCB8 
proper  to  refuse  to  nonsuit  and  to  direct  a 
verdict  for  defendant 

We  think  the  trial  judge  was  right,  aJaq, 
in  excluding  evidence  that  the  plaintiff  had 
made  a  good  many  claims  and  brought  other 
suits  against  corporations  before  the  pres- 
ent one. 

The  Judgment  Is  affirmed,  with  costs. 


NEGT  V.  KWALICK. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  20,    1912.) 
Afpbai.  and  Ekbob  ({  78*)— Obdebs  Appkai.- 

ABLB— Striking  Pleading  as  Frivolous. 
An  order  striking  out  as  frivolous  a  plea  or 
demurrer  is  not  final,  and  is  not  reviewable  on 
writ  of  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Jj  426,  ^  464-477,  480, 
481;  Dec.  Dig.  {  78.*] 

Error  to  Supreme  Conrt 

Action  by  Charles  Negy  against  Harry 
Kwalick.  There  was  an  order  striking  ont 
a  demurrer  as  frlvolons,  and  defendant 
brings  error.    Writ  of  error  dismissed. 

John  J.  Stamler,  of  Elizabeth,  tor  platn- 
tlfl  In  error.  John  J.  Fallon,  of  Hoboken, 
for  defendant  In  error. 

PER  CURIAM.  The  plaintiff  in  this  case 
sued  to  recover  for  the  pecuniary  loss  sqb- 
tained  by  the  next  of  kin  of  his  Intestate 
by  reason  of  the  latter's  death,  which  was 
charged  to  be  due  to  the  wrongful  act  of  the 
defendant  Kwalick.  The  defendant  demur- 
red to  the  declaration,  and,  a  motion  having 
been  made  to  strike  out  the  demurrer  as 
frivolous,  It  was  ordered  that  "It  having 
been  determined  that  said  demurrer  Is  friv- 
olous. It  Is  thereupon,  on  the  6th  day  of 
June,  1911,  ordered  that  it  be  stricken  out 
and  that  the  defendant  plead  to  the  declara- 
tion within  20  days  after  service  of  a  true 
copy  upon  the  defendant  or  his  attorney, 
and  that.  In  default  of  pleading  as  afore- 
said, judgment  may  be  entered  against  the 
defendant  by  default."  Two  days  after  the 
entry  of  this  rule  the  present  writ  of  error 
was  sued  out,  and  under  It  the  defendant 
challenges  the  validity  of  the  rule. 
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An  order  of  the  Supreme  Court  striking 
oat  as  frivolous  or  sham  a  plea  or  demur- 
rer, being  merely  Incidental,  and  discretion- 
ary In  character.  Is  not  final,  In  the  sense 
of  the  common-law  rule  applicable  to  writs 
of  error,  and  consequently  Is  not  reviewable 
before  us.  It  was  so  decided  by  this  court 
In  the  case  of  Brown  v.  Warden,  44  N.  J. 
Law,  177,  and  again  in  State  Mutual  B.  & 
L.  Association  v.  Williams,  78  N.  3.  Law, 
720,  75  Atl.  927. 

The  writ  of  error  must  be  dismissed  as 
improvldently  sued  out 


MONMOUTH   COUNTY   ELBCTKIC   CO.   v. 

CONSOLIDATED  GAS  CO.  OP  NEW 

JERSEY. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  20,  1912.) 

(SyUahut  T>v  <^  Court.) 
Contracts  (8  217*)— Constbuotiow  —  Right 

TO  Renewal. 

A  contract  for  the  furnishing  of  electric 
current  at  a  stipulated  rental  for  a  fixed  period 
of  three  years  provided  that  the  party  furnish- 
ing the  current  "agrees  to  renew  this  contract 
at  its  expiration  for  an  additional  three  years 
should  the  party  of  the  first  part  desire  such 
a  renewal."  Held,  that  tiie  party  furnishing 
the  current  was  not  bound  to  renew  unless  the 
desire  of  the  other  partjr  for  such  renewal  was 
communicated  on  or  before  the  last  day  of  the 
original  term. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §{  1006-1009;  Dec.  Dig.  {  217.*] 

Error  to  Supreme  Court. 

Action  by  the  Monmouth  County  Electric 
Company  against  the  Consolidated  Gas  Com- 
pany of  New  Jersey.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

McDermott  ft  I^right,  of  Jersey  City,  for 
plalnOfl  in  error.  Frederick  W.  Hope,  of 
Red  Bank,  and  Edmund  Wilson,  Atty.  Oen., 
for  defendant  In  error. 

PARKER,  J.  The  sole  question  raised  by 
this  writ  of  error  is  the  propriety  of  the 
nonsuit  entered  in  the  court  below.  The  so- 
lution of  this  question  depends  on  the  effect 
to  be  given  to  the  written  contract  between 
the  parties.  The  Electric  Company,  operat- 
ing a  trolley  railroad  line  and  needing  elec- 
tric current  for  that  purpose,  contracted 
with  the  Gas  Company,  which  had  facilities 
for  furnishing  such  current,  for  the  neces- 
sary supply.  The  contract  Is  dated  Febru- 
ary 1,  1905,  and  by  It  the  Electric  Company 
agreed  to  buy  from  the  Gas  Company  all 
electric  current  It  might  use  "within  the 
period  of  three  years  from  date  (that  is, 
from  February  1,  1905,  to  February  1,  1908)" 
and  to  pay  therefor  three  cents  per  kilowatt; 
the  Electric  Company,  the  purchaser,  also 
agreeing  to  furnish  and  keep  in  repair  all 
electric  apparatus  necessary  for  the  genera- 
tion and  supply  of  said  current.    The  Gas 


Company  faithfully  performed  tWa  contract 
for  the  term  specified,  but  thereafter  refused 
to.  continue  the  supply  except  at  a  bigtier 
rate,  and  the  present  suit  was  to  recover 
damages  for  such  refusal,  basing  the  alleg- 
ed right  to  a  continuance  of  the  supply  at 
the  same  rate  after  February  1,  1908,  upon 
a  "renewal  clause"  contained  In  the  con- 
tract, and  which  reads  as  follows:  "Twelfth. 
The  party  of  the  second  part  (the  Gas 
Company)  agrees  to  renew  this  contract  at 
its  expiration  for  an  additional  three  years. 
should  the  party  of  the  first  part  desire 
such  a  renewal,  and  it  is  further  agreed  by 
the  party  of  the  second  part  to  allow  the 
party  of  the  first  part  at  the  expiration  of 
this  contract  to  remove  all  of  its  electrical 
apparatus  from  the  plant  of  said  party  of 
the  second  part  If  desired  by  the  party  of 
the  first  part" 

The  ground  taken  by  the  trial  court  was 
that  this  clause  conferred  an  option  which 
must  be  exercised  not  later  than  Febmary 
1,  1908,  and  had  not  been  so  exercised ;  or, 
in  any  case,  that  such  option  must  be  exercised 
within  a  reasonable  time  after  Febmary  1. 
1908,  and  that  a  reasonable  time  Iiad  elaps- 
ed before  any  attempted  exercise  of  the  op- 
tion. 

We  consider  that  the  Judgment  of  nonsoit 
should  be  affirmed,  and  are  content  to  rest  our 
decision  on  the  first  ground  taken  in  the  trial 
court,  viz.,  that  the  desire  of  the  plaintUT  for 
a  renewal  should  have  been  communicated 
to  defendant  on  or  before  February  1,  190^. 
The  renewal  clause  above  quoted  is  similar 
to  that  found  in  many  Instruments  of  de- 
mise, and,  as  to  such.  Its  effect  Is  not  in 
doubt.  Where  a  lessee  Is  entitled  to  a  re- 
newal of  his  lease,  he  must  give  notice 
promptly  at  or  before  the  expiration  of  the 
first  term  or  according  to  the  agreement. 
Jones  on  Landlord  and  Tenant,  g  339;  Thle- 
baud  V.  First  National  Bank,  42  Ind.  212. 
219.  In  Darling  y.  Hoban,  53  Mich.  599. 
19  N.  W.  545,  the  option  of  renewal  lay  with 
the  landlord  and  was  exercised  on  the  day 
the  lease  expired;  the  questions  in  dispute 
relating  to  authority  of  agents  and  suffi- 
ciency of  notice.  The  clause  of  renewal 
reads,  "In  case  said  first  party  shall  tiect 
at  the  termination  of  said  five  years  to  re- 
new this  lease,"  etc.,  and  tlie  court  viewed 
the  rule  as  settled  that  such  election  must 
take  place  on  or  before  the  last  day  of  the 
term. 

Renoud  v.  Daskam,  34  Conn.  512,  la  precise- 
ly in  point  The  landlord's  covenant  was  that, 
"after  the  expiration  of  said  term  of  five  years, 
he  will,  if  thereto  desired  by  said  Renoud. 
make  and  execute  to  said  R^oud  a  lease  of 
said  premises  for  the  further  term  of  five 
years,  upon  the  terms  and  conditions  in  tlUs 
lease  contained."  No  notice  of  a  desire  to 
renew  was  giv^  until  the  day  after  the  ex- 
piration of  the  lease,  and  it  was  held  that 
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the  lessee  was  bound  to  express  his  desire 
of  renewal,  and  do  so  on  or  before  Ute  ex- 
piration of  the  original  term. 

We  see  no  difference  In  the  character  of 
the  contract  nnder  consideration  or  in  the 
relations  of  the  parties  that  calls  for  the 
application  of  any  different  rule  than  the 
above.  The  contract  was  for  a  definite  term 
which  required  renewal  if  the  service  of 
electric  current  was  to  continue  after  the 
date  of  expiration.  As  was  said  In  the  Con- 
necticut case,  the  phrase  "at  Its  expiration" 
refers  to  the  renewal  and  not  to  the  exercise 
of  the  option,  and  it  was  as  important  to  de- 
fendant as  to  a  landlord  to  know  in  due 
season  whether  a  renewal  was  desired  in  or- 
der to  adapt  its  other  business  to  the  condi- 
tions arising  from  renewal  or  lapse  of  the 
contract,  as  the  case  might  be.  The  defend- 
ant seems  to  have  acted  fairly  In  calling  at- 
tention on  January  Slst  to  the  expiration 
of  the  contract  and  to  the  absence  of  any 
notice  of  renewal  up  to  that  time. 

The  authorities  cited  with  respect  to  op- 
tions of  purchase  of  land  or  personalty  are 
not  in  point  Apart  from  differences  in  lan- 
gnage,  there  is  an  essential  difference  be- 
tween the  renewal  of  an  existing  status  at 
the  end  of  a  fixed  term  and  the  right  to 
make  a  purchase  or  a  conversion  on  serving 
notice.  If  the  option  in  the  case  at  bar  bad 
been  for  the  plaintiff  to  purchase  defend- 
ant's plant  at  a  fixed  price  on  the  expiration 
of  the  term,  a  different  rule  might  perhaps 
apply.  But  that  point  is  not  before  us,  and 
no  decision  on  it  Is  intimated. 

It  is  not  pretended  that  any  communica- 
tion, either  In  writing  or  orally,  was  made 
to  defendant  of  plaintifTs  desire  to  renew, 
on  or  before  February  1,  1908. 

The  nonsuit  was  right,  and  the  judgment 
will  be  alBrmed. 


BROAME  V.  NEW  JBRSBT  CONFBREJNCB 

CAMP  MEETING  ASS'N   (two  cases). 

(Conrt  of  Errors  and  Appeals  of  New  Jersey. 

June  21,  1912.) 

(Syllalvs  ly  the  Court.) 

1.  Apfcai,   and   Ebbob    (§   927*)— Rbview— 
Questions  of  Fact. 

In  reviewing  a  refnsal  to  nonsuit  or  direct 
a  verdict,  the  testimony  will  be  considered  in 
the  aspect  which  is  favorable  to  defendant  in 
error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Di(t.  «  2912,  2917,  8748,  3768, 
4024;   Dec.  Dig.  8  M7.*l 

2.  Triai  (i  143*)— DiBBonoN  of  Vbbdioi>— 
DisFUTBD  Facts. 

Where  there  is  a  substantial  dispute  as 
to  the  facts,  a  motion  for  direction  of  a  ver- 
dict is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  SS  342,  343;    Dec.  Dig.  {  143.*] 

3.  Landlobd  and  Tenant  (|  165*)— Use  op 

PBEMISES— LlABILITT   OF  LANDLOBD. 

In  cases  where  a  landlord  may  not  be  held 
responsible  for  injuries  caused  by  the  defective 


condition  of  the  demised  premises  in  the  ab- 
sence of  an  agreement  to  repair,  he  is  never- 
theless liable  where  he  undertakes  to  do  work 
on  or  about  a  part  of  the  premises  either  for 
compensation  or  gratuitously,  and  by  reason 
of  the  negligent  doing  of  such  work  a  person 
in  the  employ  of  bis  lessee  is  injured. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  |§  630,  631,  633-637, 
640,  641;   Dec  Dig.  §  leS.*] 

Error  to  Circuit  Court,  Camden  County. 

Action  by  William  Broame  against  the 
New  Jersey  Conference  Camp  Meeting  Asso- 
ciation, and  action  by  Hary  Broame  against 
the  same  defendant  Judgments  for  plain- 
tiffs, and  defendant  brings  error.    Affirmed. 

John  Boyd  Avis,  of  Woodbury,  for  plain- 
tiff in  error.  Wescott  &  Weseott,  of  Cam- 
den, for  defendants  in  error. 

TREACY,  J.  These  cases  were  tried  to- 
gether. One  was  a  suit  by  a  wife  for  dam- 
ages for  injuries  claimed  to  have  been  sus- 
tained by  her  by  reason  of  the  defendant's 
negligence.  The  other  was  a  suit  by  her  hus- 
band for  the  damage  resulting  to  him  on 
account  of  the  injuries  to  his  wife. 

[1]  The  errors  assigned  are  the  denial  by 
the  trial  court  of  a  motion  for  a  nonsuit  and 
a  motion  for  a  direction  of  a  verdict.  On 
such  assignments  of  error  the  def^dants  In 
error  are  entitled  to  have  the  testimony  con- 
sidered by  us  in  the  aspect  which  Is  favor- 
able to  them.  Looked  at  from  that  view- 
point, the  case  presents  the  following  facts: 
The  defendants  in  error,  plaintiffs  below, 
worked  as  cooks  for  one  Walton,  who  con- 
ducted a  hotel  owned  by  the  plaintiff  in  er- 
ror, known  as  the  Grove  House,  and  which 
had  been  sublet  to  him  by  the  lessee  of 
plaintiff  in  error.  In  the  performance  of 
her  duties,  Mary  Broame  had  to  hang 
clothes  In  the  hotel  yard.  There  was  a  cess- 
pool in  the  yard  over  and  around  which  she 
had  to  walk  while  doing  this  work.  At  the 
time  of  the  accident,  while  so  engaged,  she 
stepped  on  the  cover  of  the  cesspool,  which 
was  improperly  fastened,  fell  into  the  pool, 
and  was  Injured.  The  cesspool  was  a  re- 
ceptacle for  slops  from  the  hotel  kitchen, 
and  was  cleaned  out  from  time  to  time,  as  It 
filled  up,  by  the  employes  of  the  plaintiff  In 
error.  They  had  cleaned  it  out  the  night 
before  Mrs.  Broame  was  hurt  or  the  same 
day.  It  was  Walton's  custom  to  notify  the 
plaintiff  in  error  whenever  the  i)ool  needed 
cleaning  out  Although  by  the  terms  of  the 
lease  under  which  Walton  held  he  was  to 
be  responsible  for  the  removal  of  all  slops, 
the  plaintiff  In  error  compelled  him  to  pay 
half  of  the  expense  of  this  work,  and  bore 
the  other  half  itself.  No  other  persons  than 
the  employ^  of  plaintiff  in  error  ever 
cleaned  out  the  cesspool. 

The  jury  might  have  found  these  facts. 
It  might  have  inferred  therefrom  that  the 
improper  fastening  of  the  cover  of  the  cess- 
pool was  done  by  defendant's  servants.     If 
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the  plaintiff  in  error  undertook  to  do  tlie 
work  of  cleaning  out  tbe  cesspool  under 
the  arrangement  testified  to  by  Walton,  it 
would  be  chargeable  witli  the  negligence  of 
its  servants.  It  cannot  be  said  on  tbe  tes- 
timony in  this  case  that  there  was  not  suffi- 
cient evidence  to  support  the  verdict  of  tbe 
Jury.  Although  the  testimony  for  tbe  plain- 
tiffs was  contradicted,  all  disputed  facts 
must  be  resolved  in  their  favor  on  a  motion 
for  the  direction  of  a  verdict  McGratb  v. 
North  Jersey  St  Ry.  Ck>.,  66  N.  J.  Law,  312, 
49  Atl.  523.  » 

[2]  A  trial  court  cannot  direct  a  verdict 
where  there  is  a  substantial  dispute  as  to 
tbe  facts  or  tbe  inferences  to  be  drawn 
tberefrom.  Carroll  v.  Central  R.  R.  Co.,  81 
N.  J.  Law,  567,  79  Atl.  293. 

[3]  The  plaintiff  In  error  attempts  to  bring 
tbe  case  sub  Judice  witbln  the  rule  that  a 
landlord  is  not  liable  for  injuries  sustained 
by  a  tenant  by  reason  of  tbe  defective  con- 
dition of  tbe  demised  premises ;  no  obligation 
to  repair  being  implied  by  the  contract  of 
letting.  In  the  case  at  bar  there  was  evi- 
dence Indicating  that  the  landlord  retained 
control  of  the  cesspool  for  the  purpose  of 
cleaning  it  out.  Even  if  the  landlord  is  not 
under  any  obligation  to  make  repairs,  but 
undertakes  to  do  them  gratuitously,  he  is  li- 
able for  injuries  resulting  from  tbe  negli- 
gence of  himself  or  his  servants  in  making 
tbe  repairs.  La  Brasca  v.  Hinchman,  81  N. 
J.  Law,  367,  79  Atl.  885.  In  tbe  present  case 
there  was  evidence  indicating  that  the  de- 
fendant's servants  bad  committed  a  positive 
act  of  negligence,  namely,  tbe  improper  re- 
placement of  the  cover  of  the  cesspool, 

Tbe  Judgment  should  be  affirmed. 


JACOBSON  V,  HAYDAY. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  19,  1912.) 

(8yttalu»  hy  the  Court.) 

X.  BjBcnraNT  (§  81*)— Titlb  of  Plaxntuti— 

Issues  and  Pboof. 

The  defendant  by  pleading  the  general  is- 
sue in  an  ejectment  suit  admits  a  possession  by 
htm  amounting  to  an  ouster  of  the  plaintiff, 
and,  if  the  latter  shows  at  the  trial  a  title 
nainst  which  an  exclusive  possession  or  claim 
of  tbe  defendant  would  be  wrongful,  he  will  be 
entitled  to  Judgment. 

{Ed.  Note. — For  other  cases,  see  Ejectment, 
<Sent  Dig.  (f  220,  221;   Dec.  Dig.  i  81.*] 

Z.  BjrKtmmRT    (|  23*)— Defenses— Title   of 

Defendant— Easement. 

An  easement  of  a  ri^ht  of  way  is  no  de- 
fense to  an  action  of  ejectment  brought  by 
tbe  owner  of  tbe  fee  to  recover  possession, 
w^here  the  defendant  admits  by  his  plea  that  he 
has  ousted  tbe  plaintiff  and  claims  exclusive 
possession. 

IBd.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  H  81-93;   Dec  Dig.  |  23.*] 

3.  Ejectment  ({  9*)— Title  or  Plaintift— 

EUSEMBNT. 

Ejectment  cannot  be  maintained  to  re- 
cover a  right  of  way  which  is  limited  to   an 


easement  over  lands,  the  fee  of  which  is  in 
another.  The  appropriate  remedy  is  an  action 
for  damages  resulting  from  an  unlawful  inter- 
ference, or  by  injunction  if  a  case  for  e<iuitable 
jurisdiction  is  presented.  Nor  can  sucli  'hn 
easement  be  established  in  favor  of  the  tenant 
of  the  easement  in  an  ejectment  suit  bronght 
by  the  owner  of  the  fee  to  recover  possession. 
for  it  would  amount  to  the  recovery  of  a  right 
of  way  in  a  suit  not  adapted  to  the  adjudica- 
tion of  that  question. 

[Ed.  Note.— For  other  cases,  sec  Ejectment 
Cent  Dig.  {{  16-29;   Dec  Dig.  {  9.*] 

Error  to  Supreme  Court 

Action  by  Louis  Jacobson  against  William 
Hayday.  Judgment  for  defendant  and 
plaintiff  brings  error.  Reversed,  and  new 
trial  ordered. 

Cbandler  &  Robertson,  of  Atlantic  City, 
for  plaintiff  in  error.  Thompson  ft  Ebna- 
tbers,  of  Atlantic  City,  tor  defendant  in  «t- 
lor. 

BERGEN,  J.  The  plaintiff  In  error 
brought  an  action  in  ejectment  to  recover 
possession  of  a  strip  of  laud  four  feet  in 
width  along  Atlantic  avenue  in  Atlantic 
City,  and  75  feet  s^x  Inches  in  d^tb,  as  de- 
scribed in  his  declaration.  To  this  action 
the  defendant  interposed  a  plea  of  general 
Issue,  and  the  trial  court  at  the  close  of 
the  case,  directed  a  verdict  for  tbe  defendant 
upon  which  judgment  In  his  favor  was  enter- 
ed. The  plaintiff  seeks  to  reverse  this  Judg- 
ment and  assigns  as  error  the  direction  of 
the  verdict  for  the  defendant 

[i]  The  defendant  by  pleading  tbe  general 
issue,  admits  a  possession  by  him  amounting 
to  an  ouster  of  the  plaintiff,  and,  if  the  lat- 
ter shows  at  the  trial  a  title  against  wbicb 
an  exclusive  possession  or  claim  of  the  de- 
fendant would  be  wrongful,  he  will  be  en- 
titled to  Judgment  otherwise  not  Combs  t. 
Brown,  29  N.  J.  Law,  36;  French  v.  Robb. 
67  N.  J.  Law,  260,  51  AU.  509,  67  L.  R.  A. 
956,  91  Am.  St  Rep.  433. 

[2]*  Therefore,  if  this  judgment  be  sos- 
talned,  it  would  vest  in  tbe  defendant  the 
exclusive  possession  of  the  land  in  question. 
The  plaintiff's  right  to  possession  rests  em- 
tirely  upon  a  paper  title  traced  from  George 
Hayday,  Sr.,  who  bad  title  to,  and  posses- 
sion of,  a  considerable  tract  of  land  which 
included  the  locus  In  quo.  He  devised  tlte 
tract  to  his  children  in  different  parcels, 
after  having  erected  buildings  thereon,  leav- 
ing an  alley  (the  land  in  dispute  here)  four 
feet  wide  between  two  of  them,  one  of  wbicb 
be  devised  to  an  ancestor  in  title  of  tbe 
plaintiff  and  the  other  to  the  defendant 
There  is  testimony  in  the  case  showing  that 
the  plaintiff's  paper  title  includes  the  alley, 
and  this  is  not  disputed  by  tbe  defendant 
who  sets  up  as  a  defense  that  he  Is  entitled 
to  a  right  of  way  over  the  alley,  which  be 
says  is  recognized  by  the  grantor  of  the 
plaintiff  in  his  deed  to  him.  According  to 
this  deed,  plaintiff's  grant  is  made  "anbject 
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to  the  right  of  way,  If  any,  over  that  part 
of  the  premises  lying  between  the  bnildings 
1T06  Atlantic  avenue,  and  the  buildings  on 
the  premises  adjoining  on  the  east  so  far  as 
the  same  may  now  be  used  by  owners,  ten- 
ants, or  occnpants  of  the  adjacent  prop- 
erties, and  rights,  If  any,  of  the  maintenance 
of  the  present  windows  or  other  openings  on 
the  westerly  side  of  the  building  on  adjoin- 
ing premises  on  the  east" 

Assuming,  but  not  conceding,  that,  as  de- 
fendant claims,  this  deed  subjects  plaintiff's 
land  to  an  easement  of  way  In  favor  of  de- 
fendant, the  situation,  when  the  trial  court 
directed  the  verdict,  was  that  the  plaintiff 
in  ejectment  had  a  paper  title  to  the  fee  of 
the  land,  derived  from  an  ancestor  In  title 
who  had  possession  as  well  as  title,  while 
the  defendant  relied  for  Justification  of  his 
plea  to  the  right  of  exclusive  possession  upon 
an  alleged  right  of  way  or  easement  to  pass 
and  repass  over  the  land.  If  the  defendant 
had  clearly  established  the  easement  he 
claims,  it  would  be  no  defense  to  this  action, 
for  a  fee  and  an  easement  in  an  estate  are 
Independent  rights  when  vested  in  different 
persons,  and  each  may  vindicate  their  re- 
spective rights  by  an  action  at  law,  the  one 
to  enforce  his  fee,  and  the  other  to  protect 
an  interference  with  his  easement,  but  a 
right  of  way  over  lands,  held  by  another  in 
fee,  will  not  support  a  defense  In  an  action 
In  ejectment  which  rests  upon  a  mere  right 
of  way,  for  the  plaintiff  has  a  right  to  assert 
bis  title  to  the  fee,  and  the  adjudication  of 
that  question  In  bis  favor  will  not  destroy 
the  tight  of  the  holder  to  such  an  easement. 
Ihe  Judgment  in  such  case,  If  In  his  favor, 
settles  the  plaintiff's  right  to  possession,  sub- 
ject to  the  easement  if  It  exists.  Burnet  v. 
Crane,  66  N.  J.  Law,  285,  28  AU.  591,  44  Am. 
St.  Rep.  305. 

[3]  Ejectment  cannot  be  maintained  to  re- 
cover a  right  of  way  which  is  limited  to  an 
easement  over  lands,  the  fee  of  which  is 
in  another.  The  appropriate  remedy  is  an  ac- 
tion for  damages  resulting  from  an  unlaw- 
ful Interference  with  the  easement,  or  by  In- 
Jnnction  if  a  case  for  equitable  Jurisdiction 
is  presented.  Nor  can  such  an  easement  be 
established  in  favor  of  the  tenant  of  the 
easement  in  an  ejectment  suit  brought  by 
the  owner  of  the  fee  to  recover  i^ssesslon, 
where  the  plea  admits  ouster  of  the  owner, 
«nd  exclusive  irassesslon  by  such  tenant  Is 
claimed,  for  it  would  amount  to  the  recovery 
o/  a  right  of  way  In  a  suit  not  adapted  to  the 
adjudication  of  tliat  question,  for  under 
such  pleadings  a  judgment  for  plaintiff 
would  not  impair  any  right  of  way  that  the 
defendant  may  have  as  an  easement  over 
the  land  in  question;  the  rights  Involved 
are  separate  and  Independent 

As  the  plaintiff  Is  entitled  to  establish 
tils  right  to  the  possession  of  the  land  sub- 
ject to  defendant's  user  as  tenant  of  the 


easement  of  way,  it  was  error  to  direct  a 
verdict  for  the  defendant  in  this  case,  and 
the  Judgment  below  will  be  reversed  and  a 
new  trial  ordered. 


PUBLIC  SERVICE  RT.  CO.  v.  BOARD  OF 

PUBLIC  UTILITY  COM'KS  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  20,  1012.) 

Carriers  (|  269*)— Carriage  of  Passengers 

— Transfers. 

The  Public  Service  Railway  Company  is 
not  required  under  the  ordinances  of  tbe  city 
of  Newark  to  give  retransfers. 

[Ed.  Note.— Fon  other  cases,  see  Canilers, 
Cent  Dig.  It  1060-1063;   Dec.  Dig.  {  269.*] 

Error  to  Supreme  Court. 

Action  between  the  Board  of  Public  Utili- 
ty Commissioners  and  others  and  the  Public 
Service  Railway  Company.  From  a  Judg- 
ment of  the  Supreme  Court  (81  Atl.  1117)  af- 
firming an  order  of  the  Board  of  Public 
Utility  Commissioners,  the  Public  Service 
Railway  (Company  brings  error.    Affirmed. 

Frank  Bergen,  of  Newark,  for  plaintiff  in 
error.  Frank  H.  Sommer  and  Joseph  6. 
Wolber,  of  Newark,  for  defendants  in  error. 

PER  CURIAM.  The  writ  In  this  case 
brings  up  for  review  a  Judgment  of  the  Su- 
preme Court  affirming  an  order  made  by  the 
Board  of  Public  Utility  Ciommissioners  in 
August  of  last  year,  directing  the  Public 
Service  Railway  Company  to  Issue  transfers 
at  specified  connecting  points,  where  thereto- 
fore they  had  not  been  Issued  by  the  company. 
The  Supreme  Court  affirmed  the  order  of  the 
board,  and  in  our  opinion  that  affirmance 
was  proper,  and  for  the  reasons  set  forth  in 
the  opinion  delivered  by  the  Supreme  (3ourt 

In  order  to  avoid  misapprehension  we 
deem  It  proper  to  add  that  we  do  not  under- 
stand tbe  Supreme  Ck>urt  by  its  decision,  to 
have  affirmed  the  findings  recited  In  the 
order  of  the  board,  but  merely  the  manda- 
tory part  of  that  order.  The  findings  to 
which  we  refer  are  that  "the  Public  Service 
Railway  (^mpany  is  legally  bound  to  give 
a  transfer  to  any  passenger  paying  the  fare 
of  five  cents  upon  any  of  its  cars,  such  trans- 
fers entitling  the  passenger  to  a  continuous 
ride  In  either  direction  on  any  street  railway 
line  Intersecting  with,  or  connecting  with, 
the  line  upon  which  said  transfer  was  given; 
and,  further,  that  the  requirement  to  give 
such  transfers  may  not  be  restricted  or  lim- 
ited to  a  line  that  may  take  the  passenger 
without  further  change  to  bis  ultimate  des- 
tination, but  that  transfers  must  be  given 
on  any  intersecting  or  connecting  line  that 
advances  the  passenger  continuously  towards 
his  ultimate  destination,  even  though  a  re- 
transfer  Is  required  to  bring  him  to  bis  ulti- 
mate destination."  Tbe  various  ordinances 
of  tbe  city  of  Newark  upon  which  these  flnd- 
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Ings  are  based,  and  which  are  speclflcally  re- 
ferred to  In  the  opinion  of  the  Supreme 
Court,  do  not  In  our  judgment  support  the 
conclusion  that  by  force  thereof  the  Public 
Service  Railway  Company  Is  required  to  fur- 
nish transfers  on  any  intersecting  or  con- 
necting line  that  advances  the  passenger 
continuously  toward  his  ultimate  destina- 
tion, even  though  a  retransfer  Is  required 
to  bring  blm  to  it 

The  judgment  under  review  wiU  be  af- 
firmed. 


BOHLES  v.  PRUDENTIAL  INS.  CO. 
OP  AMERICA. 

(Supreme  Court  of  New  Jersey.    July  10, 
1912.) 

(ByOaius  i]/  the  Court.) 

1.  TiMB  (J  6»)— "Month." 

The  term  "month"  in  a  policy  of  life  In- 
'  surance  construed  to  mean  a  calendar  month. 

[Ed.  Note.— For  other  cases,  see  Time,  Cent, 
Dig.  II  6-8;  Dec.  Dig.  {  6.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4574,  4576;   voL  8,  p.  7724.] 

2.  Tnre  (§  10*)— Dats. 

Where  a  premium  was  due  on  a  life  insur- 
ance policy  on  June  30th,  and  by  the  terms  of 
the  policy  a  period  of  grace  of  one  month  was 
allowed  for  its  payment,  and  the  last  day  of 
grace  fell  on  July  Slat,  which  was  a  Sanday, 
the  insured  had  the  first  day  thereafter  upon 
which  lawful  business  could  be  transacted, 
which  was  Monday,  August  1st,  on  which  to 
pay  the  same. 

[Ed.  Note. — ^For  other  cases,  see  Time,  Cent. 
Dig.  §1  34-62;  Dec.  Dig.  1 10.*] 

8.  Insurance  (§  388*)— Forfeitube  of  Pol- 
icy—Nonpayhent  OF  Premiums— Waivbb. 
The  refusal  of  the  insurer  to  accept  the 
premium  on  that  day,  and  its  claim  that  the 
policy  bad  lapsed  because  the  insured  had  not 
paid  the  premium  within  30  days,  and  that  the 
policy  would  not  be  continued  and  no  premium 
received  unless  the  insured  first  underwent  a 
medical  examination,  was  a  waiver,  by  the  com- 
pany, of  any  further  tender  of  subsequent  pre- 
miums, without  notice  to  the  insured  that  they 
would  be  received. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  |i  1026-1040,  1057;  Dec  Dig.  { 
38a*] 

4.  Irsubancb  (I  559*)— PaooF  op  Death  of 
Insubed — Waiver. 

The  insurer  having  denied  liability  on  the 
policy  upon  the  specific  gronnd  that  It  had 
lapsed,  and  therefore  ceased  to  continue  in 
force,  made  it  unnecessary  to  furnish  proofs  of 
the  death  of  the  insured  in  order  that  the  policy 
may  become  suable.  . 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  II  1391,  1392;  Dec.  Dig.  |  559.*] 

5.  Instjbance  (§  543*)— Pboof  of  Death  of 
Insured — SuFFicrENCT. 

Where  a  life  insurance  company  issues  sev- 
eral policies  on  the  life  of  the  insured  and  there 
is  nothing  contained  in  any  of  them  which  re- 
quires a  separate  proof  of  the  death  of  the  in- 
sured to  be  made,  such  proof  of  death  made 
under  one  of  them  suffices  to  malce  the  policy 
under  which  no  such  proof  had  been  made  ac- 
tionable. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  |  1347;   Dec.  Dig.  g  543. •] 


Error  to  Circuit  Gonrt,  Bssez  Coonty. 

Action  by  Anna  Bohles  against  the  Pruden- 
tial Insurance  Company  of  America.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed,  and  venire  de  novo  awarded. 

Argued  February  term,  1012,  before  BER- 
GEN and  EALISCH,  JJ. 

Samuel  Kallsch,  Jr.,  and  Samuel  Press. 
both  of  Newark,  for  plaintill  In  error.  Ed- 
ward D.  Duffleld,  of  Newark,  for  defendant 
In  error. 

EALISCH,  J.  A  iwUcy  of  insurance  was 
Issued  by  the  defendant  company  on  the  life 
of  George  B.  Bohles  under  date  of  Decem- 
ber 30,  1902,  by  the  terms  of  which  the  de- 
fendant company  agreed  to  pay  to  Anna 
Bohles,  the  beneficiary  and  wife  of  George 
B.  Bohles,  the  sum  of  $1,000  "Immediately 
upon  acceptance  of  satisfactory  proof  of  the 
death  of  the  insured  during  the  continnance 
of  this  policy."  The  premium  was  payable 
"quarter  annually"  on  the  delivery  of  the 
policy,  and  on  or  before  the  30th  day  of 
March,  June,  September,  and  December,  is 
every  year  daring  its  continnance.  The  pol- 
icy further  provided:  "In  the  payment  of 
any  premiums  under  this  policy,  except  the 
first,  a  grace  of  one  month  will  be  allowed, 
during  which  time  the  policy  will  remain  in 
force."  The  Insured  died  on  the  ISth  day 
of  April,  1895.  On  AprU  26,  1905,  the  ben- 
eficiary, Anna  Bohles,  filed  with  the  defend- 
ant company  proofs  of  the  death  of  the  In- 
sured on  two  other  policies  of  insurance  Is- 
sued by  the  defendant  company  on  her  hus- 
band's life.  An  action  was  brought  by  the 
plaintiff  against  the  defendant  company  on 
March  9,  1910,  to  recover  the  amount  dne  on 
the  policy  under  date  of  December  30,  1902; 
the  other  two  policlea  having  been  paid  by 
the  company. 

At  the  trial  In  response  to  a  notice  given 
by  the  plaintiff  to  the  defendant  company  to 
produce  the  proofs  of  death  of  George  Bohles, 
the  insured,  the  defendant,  by  Its  attorney, 
produced  the  proofs  of  death  fil^  with  the 
company  by  the  plaintiff  under  the  two  oth- 
er policies,  and  at  the  same  time-  admitted 
that  they  were  the  proofs  of  death  of  the 
same  George  Bohles  who  was  insured  under 
the  policy  in  litigation,  but  not  admlttliig 
that  they  were  proofs  of  death  famished  In 
connection   with  that  policy. 

From  the  plaintiff's  testimony  it  appeared 
that  the  defendant  company,  after  having 
received  the  premium  of  17.84  from  her  for 
the  month  of  June,  on  August  1st  discovered 
that  the  plaintiff's  husband  was  III,  and 
therefore  it  insisted  upon  her  snrrendering 
the  receipt  given  her  for  sudh  premlom,  and 
induced  her  against  her  most  emphatic  pro- 
tests to  accept  a  return  of  the  money  repre- 
sented by  the  receipt,  on  the  claim  that  the 
policy  on  the  life  of  her  husband  had  lapsed 
on  July  30th,  and  therefore,  when  she  paid 
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the  Jime  preminm  on  August  Ist,  it  came 
too  late  for  acceptance  by  the  company,  and 
tbat  her  bnsband  must  nndergo  a  medical 
examination  before  tlie  premium  would  be 
accepted  and  tlie  policy  continued. 

[1]  At  tbe  dose  of  the  plaintMT's  case,  the 
only  ground  upon  which  the  defendant  mov- 
ed for  a  nonsuit  was  that  the  payment  of  the 
premium  had  not  been  tendered  to  tbe  com- 
pany until  after  the  premium  had  been  due 
over  30  days.  The  trial  Judge  granted  this 
motion  on  the  theory  tliat  the  word  "month" 
in  tbe  Insurance  contract  should  be  con- 
strued to  mean  30  days.  Upon  the  ai^ument 
before  this  court  the  defendant  urged  as  an 
additional  reason  why  the  nonsuit  should  be 
sustained  tliat  the  plaintiff  had  not  present- 
ed proof»  of  the  death  of  the  insured  under 
this  particular  policy. 

[2]  It  Is  clear  that  the  trial  court  erred  In 
computing  the  period  of  grace  in  which  the 
insured  was  entitled  to  pay  the  premium  due 
on  the  policy.  The  premium  became  payable 
on  June  30th.  The  month  of  July  was  the 
period  of  grace  to  which  the  insured  was 
entitled  under  the  policy.  Therefore  the 
period  of  grace  expired  on  July  Slst.  This 
was  a  Sunday.  As  the  company  provided  no 
means  by  which  the  preminm  could  be  paid 
on  Sunday,  and  as  the  insured  was  entitled 
to  the  entire  month  of  July  in  which  to  do 
so  and  as  the  last  day  happened  to  be  Sun- 
day, he  was  entitled  to  pay  the  same  on  the 
first  day  thereafter  upon  which  lawful  busi- 
ness could  be  transacted,  which  was  on  Mon- 
day, August  1st  This  view  is  in  accord 
with  the  weight  of  authority  on  the  subject 
See  3S  Cyc.  tit  "Months,"  p.  311,  and  cases 
cited;  Campbell  t.  Interna t'l  Life  Ass'n  Soc, 
4  Bosw.  (N.  T.)  299;  Hammond  v.  Am.  Mut 
L.  Ins.  Co.,  10  Gray  (Mass.)  306;  Stryker  v. 
Vanderbilt  27  N.  J.  Law,  68;  Von  de  Place 
V.  Weller,  64  N.  J.  Law,  155,  44  Att.  874. 

[3]  It  is  important  to  bear  in  mind,  in  this 
connection,  that  when  the  defendant  com- 
pany claimed  that  the  policy  had  lapsed  be- 
cause tbe  premium  was  paid  on  August  1st, 
instead  of  July  30tb,  and  flatly  refused  to 
retain  it,  and  insisted  upon  returning  It  to 
the  plaintiff,  it  thereby  waived  any  further 
tender  of  premiums,  and  that  by  such  con- 
duct on  its  part,  it  relieved  the  plaintiff  from 
making  another  tender  of  subsequent  pre- 
miums, without  notice  that  they  would  be 
received.  Agnes  McMahon  v.  U.  S.  Life  Ins. 
Co.,  128  Fed.  388,  63  O.  C.  A.  130,  68  L.  R. 
A.  87. 

[4]  Under  this  posture  of  affairs,  we  think 
the  other  ground  advanced  by  the  defendant 
in  support  of  the  Judgment  of  nonsuit  and 
now  for  the  first  time  urged  before  us,  that 
the  failure  Of  the  plaintiff  to  present  to  the 
company  proofs  of  death  of  the  insured  un- 
der this  particular  policy  precluded  her  from 
a  recovery  thereon,  is  wholly  without  any 
merit.  The  company  denied  tlie  legal  vitali- 
ty of  the  policy.    It  claimed  that  the  policy 


had  lapsed.  It  refused  to  receive  any  pre- 
miums. From  the  time  it  refused  to  receive 
the  June  premium  it  treated  the  policy  as 
without  any  binding  force.  Having  repudiat- 
ed all  liability  on  the  poUcy,  it  follows,  as  a 
logical  sequence,  that  a  proof  of  death  there- 
imder  would  be  of  no  avail.  The  reasoning 
of  Mr.  Justice  Bradley  in  Knickerbocker 
Life  Ins.  Co.  v.  Pendleton,  112  U.  S.  696,  5 
Sup.  Ct  314,  28  L.  Ed.  866,  is  applicable 
to  the  situation  of  tbe  present  case.  On 
page  710  of  112  U.  S.,  on  Rage  320  of  5  Sup. 
Ct,  28  L.  Ed.  866,  this  learned  Jurist  says: 
"The  preliminary  proof  of  loss  or  death  re- 
quired by  a  policy  is  intended  for  the  securi- 
ty of-  the  insurers  in  paying  tbe  amount  in- 
sured. If  they  refuse  to  pay  at  all,  and 
base  their  refusal  upon  some  distinct  ground 
without  reference  to  the  want  or  defect  of 
tbe  preliminary  proof,  the  occasion  for  it 
ceases,  and  it  will  be  deemed  to  be  waived. 
And  this  can  work  no  prejudice  to  the  in- 
surers, for,  in  an  action  on  the  policy,  tbe 
plaintiff  would  be  obliged  to  prove  the  death 
of  the  person  whose  life  was  insured,  wheth- 
er the  preliminary  proofs  were  exhibited  or 
not" 

[6]  There  is  an  element  in  this  case  that 
conclusively  answers  the  defendant's  conten- 
tion regarding  the  absence  of  any  proof  of 
loss  being  presented  to  the  defendant  under 
this  policy,  and  that  is  that  the  insured  held 
two  other  policies  issued  by  the  defendant 
company,  under  which  proofs  of  the  death 
of  tbe  insured  were  made,  and  therefore 
there  does  not  appear  to  have  been  any  sub- 
stantial reason  for  a  separate  proof  of  death 
under  this  particular  policy.  A  reference  to 
the  clause  in  the  policy  under  the  caption, 
"When  Payable,"  which  reads,  "Immediately 
upon  acceptance  of  satisfactory  proof  of  the 
death  of  the  insured  during  the  continuance 
of  tills  policy,"  makes  the  aim  of  this  require- 
ment too  palpable  to  be  misunderstood.  The 
object  sought  for  is  satisfactory  proof  of  the 
death  of  the  insured.  But  that  it  would  be 
necessary,  in  the  first  instance,  where  a  com- 
pany had  Issued  10  policies  on  the  life  of 
the  insured,  unless  the  insurer  demanded  it, 
to  provide  10  separate  proofs  of  death,  does 
not  seem  reasonable.  In  the  present  case  it 
was  admitted  by  the  defendant  ttiat  it  had 
notice  of  the  death  of  the  insured,  and  that 
he  was  the  same  person  of  whose  death 
proofs  were  furnished  by  the  plaintiff  under 
two  other  policies  issued  by  the  defendant 
on  bis  life.  In  the  case  of  Girard  Life  Ins. 
Co.  V.  Mutual  Life  Ins.  Co.,  97  Pa.  16-24, 
the  question  received  careful  and  able  con- 
sideration, and  it  was  there  decided  that, 
while  it  was  competent  for  a  company  to 
contract  with  the  assured  that,  in  case  they 
issue  more  than  one  policy  on  his  life,  sep- 
arate proofs  shall  be  furnished,  under  each 
policy,  in  case  of  his  death,  there  being  no 
such  contract  in  the  policy,  the  provision  of 
which  was  for  the  payment  of  the  sum  in- 
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snred  80  days  after  due  notice  and  proof 
of  the  death  of  the  insured,  no  separate 
proof  of  death  was  necessary. 

These  views  lead  to  a  reversal  of  the  Judg- 
ment of  nonsuit  and  awarding  a  venire  de 
novo. 


BRADEN  V.  ROSENSTONB  et  al. 

(Supreme  Court  of  New  Jersey.    July  12,  1912.) 

fSyllabut  bv  the  Court.) 

IifBOLTBNCT  (§  83*)— Bond   of  Insolvent- 
Construction  —  "Immediately      Thebb- 

ATTER." 

The  words  "immediately  thereafter"  con- 
tained in  the  provision  of  the  statutory  bond 
required  to  be  given  under  section  2  of  the  In- 
solvent Debtors  Act  (2  Comp.  St.  1910,  p. 
2826)  by  an  insolvent  debtor  petitioning  for 
the  benefit  of  the  Insolvent  Laws,  that  he,  the 
debtor,  will,  if  refused  a  discharge,  surrender 
himself  immediately  thereafter  to  the  sheriff  or 
keeper  of  the  jail  of  said  county,  construed 
to  have  the  meaning  of  "directly"  or  "at  once," 
after  the  debtor's  discharge  has  been  refused. 

[Ed.  Note.— For  other  cases,  see  Insolvency, 
Cent  Dig.  |  40;   Dec.  Dig.  i  83.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  4,  pp.  3403-SilO.] 

Action  by  Edward  A.  Braden,  sarylvlng 
partner,   against  Abrabam  Rosenstone  and 
others.    Heard  on  rule  to  show  cause.    Rule 
'  discharged. 

Argued  February  term,  1912,  before  BEI5 
GEN,  VOORHBES,  and  KAL.ISCH,  JJ. 

Melosb  &  Morten,  of  Jersey  City,  for 
plaintiff.  BUder  &  Bllder,  of  Newark,  for 
defendants. 

KALISCH,  J.  In  an  action  brought  upon 
an  Insolvent  bond  by  the  plaintiff  against 
Abrabam  Rosenstone,  principal  debtor,  and 
Hirscb  Hertzberg  and  Benjamin  S.  Rosen- 
stone, sureties,  defendants,  the  trial  Judge  at 
the  dose  of  the  testimony  directed  a  verdict 
in  favor  of  the  plaintiff  and  against  the  de- 
fendante  for  ^,220.40.  Upon  application  of 
the  defendants'  attorney,  a  rule  to  show 
cause  was  allowed  why  the  verdict  should 
not  be  set  aside  and  a  new  trial  granted. 

The  condition  of  the  bond  upon  which  tbe 
plalntifTs  declaration  is  founded  Is  as  fol- 
lows: "Now,  therefore,  If  tbe  said  Abraham 
Rosenstone  shall  appear  before  the  next 
court  of  common  pleas  to  be  holden  In  the 
county  aforesaid  and  petition  the  said  court 
for  the  benefit  of  tbe  insolvent  laws  of  this 
state,  and  shall  in  all  things  comply  with 
tbe  requirements  of  tbe  said  insolvent  laws, 
and  shall  appear  In  person  at  every  subse- 
quent court  until  he  shall  be  duly  discharged 
as  an  Insolvent  debtor,  and  if  refused  a  dis- 
cbarge surrender  bbaiself  immediately  there- 
after to  the  sheriff  or  keeper  of  the  Jail  of 
tbe  said  county,  there  so  to  remain  until 
discharged  by  due  course  of  law,  then  this 
obligation  to  be  void,  otherwise  to  remain  in 
force."  Tbe  plaintiff  Introduced  in  evidence 
tbe  record  of  the  court  of  common  pleas, 


which  recited,  among  other  things,  that  tbe 
said  Abraham  Rosenstone,  having  appeared 
on  said  day  and  the  taking  of  evidence  in 
said  matter,  having  been  duly  adjourned 
from  time  to  time,  until  it  was  duly  oondud- 
ed,  etc,  the  court  ordered  that  he  be  ref  nsed 
his  discharge,  and  that  be  be  remanded,  etc. 
Tbe  order  was  made  on  July  28,  1911.  It 
was  conceded  at  the  trial,  and  the  fact  es- 
tablished 1b  that  the  insolvent  debtor  did  not 
surrender  himself  to  the  sheriff  or  keeper 
of  the  Jail  immediately  after  said  order  was 
made  by  tbe  court,  but  that  on  the  Ist  day 
of  August,  1911,  be  did  surrender  himself  to 
the  sheriff.  It  was  further  an  established 
fact  in  the  case  that  the  plaintiff  commenced 
an  action  upon  the  bond  for  breaches  there- 
of on  the  81st  day  of  July,  1912.  One  of  the 
breaches  of  the  bond  set  out  In  the  piaintilTs 
declaration,  and  which  was  made  tbe  basis 
of  the  direction  of  a  verdict  for  the  pUlntlff, 
was  the  failure  of  the  insolvent  debtor.  Im- 
mediately after  the  order  of  tbe  court  waa 
made  refusing  to  discharge  him,  to  surren- 
der himself  to  the  sheriff  or  keeper  of  tlie 
Jail  of  Hudson  county. 

The  defendants  attempted  to  set  up  as  a 
defense  to  the  plaintiff's  right  of  recovery 
that  after  the  conclusion  of  the  examination 
under  the  debtor's  petition,  on  July  14,  1911, 
the  court,  upon  application  of  the  debtor's 
counsel,  set  July  21,  1911,  on  which  it  would 
hear  arguments  of  counsel,  and  that,  after 
such  arguments  were  heard,  ttie  court  an- 
nounced that  it  would  determine  the  appli- 
cation of  the  debtor  during  the  following 
week  without  fixing  any  day  for  that  pur- 
pose, and  would  notify  tbe  attorneys  of  the 
respective  parties  when  it  would  be  ready  to 
render  such  determination,  and  that  there- 
upon, without  any  notice  to  the  debtor  or  his 
attorney,  rendered  a  decision  refusing  his 
discharge  which  was  then  entered  in  tbe 
minutes  of  the  court,  and  that  the  debtor 
had  no  notice  of  such  decision  or  rule  being 
entered  until  the  evening  of  July  31,  1911. 
and  that  immediately  thereafter,  on  August 
1,  1911,  be  surrendered  himself  to  the  sheriff 
or  keeper  of  the  Jail  of  Hudson  county,  etc 
which  defense  the  court  overmled,  and  we 
think  properly  so.  It  is  elementary  law  that 
a  Judicial  record  bespeaks  absolute  veritr 
and  may  not  be  Impugned  collaterally.  If 
the  proceedings  before  the  court  of  commoa 
pleas  were  irregular,  they  were  open  to  an 
attack  upon  a  direct  review. 

But  it  is  insisted  by  counsel  for  defend- 
ants that  whether  there  was  a  breadi  of  the 
condition  of  tbe  l>ond  t)ecame  under  all  the 
existing  circumstances  a  question  of  fact  tor 
tbe  Jury  to  determine,  and  not  for  the  court. 
The  substance  of  the  defendants'  argument 
to  support  this  contention  is  that  the  words 
"immediately  thereafter"  must  be  construed 
to  mean  within  a  reasonable  time,  and  what 
is  a  reasonable  time  must  depend  upon  sor- 
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rounding  circumstances,  and  presents  a  Jury 
question.  The  construction  contended  for 
is  palpably  unsound.  The  word  "thereafter" 
refers  to  the  time  of  the  making  of  the  or- 
der, and  not  to  the  time  when  the  debtor 
may  claim  to  have  been  first  apprised  of 
such  order.  The  Legislature  has  not  seen 
fit  to  leave  it  uncertain  when  such  surren- 
der shall  take  place,  bat,  on  the  contrary,  it 
has  declared,  in  most  emphatic  terms,  that 
the  surrender  shall  be  made  "immediately" 
after  the  order  refusing  the  discharge.  The 
use  of  the  word  immediately  in  the  statute 
la  equivalent  to  that  of  "directly"  or  "at 
once."  To  adopt  the  defendants'  construc- 
tion would  require  us  to  give  a  meaning  to 
plain  words  different  from  the  sense  in 
which  they  are  generally  used  and  nnder- 
Btood.  No  good  reason  has  been  advanced 
why  the  general  and  accepted  meaning  of 
these  words  should  be  disregarded  asd  a 
meaning  given  to  them  which  they  do  not 
bear  and  which  was  not  within  the  contem- 
plation of  the  Legislature  when  it  adopted 
them.  It  was  never  Intended  that  it  should 
lie  within  the  discretion  of  the  debtor  when 
refused  a  discharge  to  choose  the  time  of 
his  surrender.  Furthermore,  it  has  been 
generally  understood  by  the  bar  and  it  has 
been  the  common  practice  from  time  imme- 
morial for  the  debtor,  to  be  present  when 
the  order  either  granting  or  refusing  a  dis- 
charge was  made,  and,  if  refused  a  dis- 
cbarge, to  surrender  himself  immediately 
to  the  sheriff  or  keeper  of  the  Jail.  The  pre- 
Bumptlon  arising  from  the  record  is  that  the 
debtor  was  present  when  the  order  was 
made.  We  find  that  there  was  no  legal  ex- 
cuse presented  for  the  failure  of  the  debtor 
to  surrender  himself  to  the  sheriff  or  keeper 
of  the  Jail  Immediately  after  the  order  was 
made  refusing  his  discharge,  and  that,  there- 
fore, the  direction  of  a  verdict  for  the  plain- 
tiff against  the  defendants  was  fully  war- 
ranted by  the  evidence. 
The  role  to  show  cause  will  be  discharged. 


SNYDEB  PASTEURIZED  BULK  CX).  T. 

BURTON. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  20,  1912.) 

(ByUalui  hy  the  Ooitrt.) 

1.  CtooD  Will  (i  6»)— Saub— Cowbtbuction. 

A  person  who  has  sold  the  Ecod  will  of 
his  basmess  may,  onless  be  has  otherwise  cov- 
enanted, set  np  a  rival  boaineas,  but  he  may 
not  solicit  the  eastern  of  those  who  have  previ- 
ously dealt  with  him. 

[Ed.  Note. — For  other  caaea,  see  Good  Will, 
Cent.  Dig.  |{  2-6;    Dec.  Dig.  i  6.*] 

2.  EsTOPPKL  (I  62*)— Equitable  Estoppel- 
Effect. 

A  person  by  bis  inequitable  conduct  may 
deprive  himself  of  a  right  he  might  otherwiae 
lawfully  claim. 

[Ed.  Note.— For  other  cases,  see   Estoppel, 
Cent.  Dig.  H  121-125,  127;   Dec  Dig.  |  52.*] 


Appeal  from  Court  of  Chancery. 

Bill  in  equity  by  the  Snyder  Pasteurized 
Milk  Company  against  John  W.  Burton. 
From  an  order  directing  the  Issuance  of  an 
Injmictton,  defendant  appeals.    Affirmed. 

John  A.  Hartpence,  of  Trenton,  and  Vre- 
denburgh,  Wall  &  Carey,  of  Jersey  City,  for 
appellants.  William  J.  Backes,  of  Trenton, 
for  respondent 

GARRISON,  J.  This  Is  an  appeal  from  an 
order  of  the  Court  of  Chancery  directing  the 
issuance  of  an  injunction  to  restrain  "the 
defendant  from  soliciting  any  of  the  cus- 
tomers of  the  complainant,  who  had  prior 
to  the  sale  of  the  property  and  good  will  of 
the  milk  business  of  the  said  defendant  to 
the  complainant  been  his  customers,  to  deal 
with  or  to  purchase  milk  and  cream  from 
him  and  not  to  purchase  their  mUk  and 
cream  from  the  complainant;  also' from  sell- 
ing or  delivering  milk  and  cream  to  any  of 
the  customers  of  the  said  complainant  who 
had,  prior  to  the  sale  of  the  property  and 
good  wUl  of  the  milk  business  of  the  defend- 
ant to  the  complainant,  been  his  customers 
and  who  had  been  (1.  e.,  prior  to  the  filing 
of  this  bill)  solicited  by  him  to  purchase 
their  milk  and  cream  of  him." 

This  order  indicates  the  scope  of  the  liti- 
gation and  the  nature  of  the  transaction  out 
of  .which  it  arose.  In  brief  the  defendant, 
John  W.  Burton,  having  sold  to  the  com- 
plainant the  personal  property  used  by  him 
in  carrying  on  his  milk  business,  together 
with  the  good  will,  engaged  in  a  competing 
business,  owned  either  by  himself  or  by  his 
wife,  and  solicited  his  former  customers  to 
deal  with  him,  and  at  the  time  of  the  filing 
of  the  bUl  the  defendant  was  serving  a  large 
number  of  his  former  customers  whose  cus- 
tom he  bad  secured  by  snch  solicitation. 

[1]  Tbji  defendant  having  made  no  express 
covenant  may  engage  in  a  competing  busi- 
ness. This,  which  Is  the  recognized  rule,  la 
admitted  by  the  complainaift. 

The  controverted  question  is  whether  the 
defendant,  having  sold  the  good  will  of  his 
business  and  engaged  in  a  competing  busi- 
ness, may  be  enjoined  from  soliciting  his 
former  customers  to  deal  with  him. 

Upon  this  question  judicial  opinion  in  this 
coimtry  la  not  In  entire  unanimity,  and  in 
Ebgland,  after  a  period  of  vacillation,  the 
question  was  set  at  rest  by  the  House  of 
Lords  only  as  recently  as  1896. 

In  this  state  the  trend  of  decision  in  the 
Conrt  of  Chancery  and  of  dictum  In  this 
court  favors  the  rule  that  was  applied  in 
the  present  case. 

Thus  in  Althen  t.  Vredand  (N.  J.  Gh.)  86 
Atl.  479  (not  yet  officially  reported).  In  which 
there  was  a  covenant  that  was  unreasonable 
because  of  its  territorial  extent,  the  <3ourt 
of  Chancery  enjoined  the  vendor  from  solic- 
iting bis  old  customers  not  by  force  of  his 
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covenant,  bnt  on  general  principles  deemed 
applicable  to  the  circumstances  of  tlie  case. 

In  Newark  Coal  Co.  t.  Spangler,  54  N.  J. 
£q.  354,  34  Atl.  932,  which  was  not  a  solicit- 
ing case,  bnt  one  in  which  the  defendant  bad 
advertised  his  former  connection  with  the 
business  he  had  sold.  Vice  Chancellor  Emery 
rehearses  the  English  decisions  on  the  sub- 
ject of  soliciting  as  part  of  the  argument  of 
his  opinion,  without  adverse  comment  as  to 
tbe  rule  finally  adopted. 

In  Scudder  v.  Kllfoll,  67  N.  J.  Bq.  171, 
40  Atl.  602,  in  which  there  was  a  restrictive 
covenant.  Vice  Chancellor  Reed  said  obiter: 
"Tbe  sale  of  tbe  good  will  would  have  only 
precluded  tbe  vendor  from  soliciting  trade 
from  old  customers." 

In  Richardson  v.  Peacock,  33  N.  J.  Eq. 
597,  which  was  in  this  court  and  in  which 
there  was  a  restrictive  covenant,  Mr.  Jus- 
tice Dixon  said:  "Tbe  case  is  not  one  of  a 
mere  implied  contract  growing  out  of  a  sale 
of  tbe  good  will  of  a  business.  Such  a  sale, 
without  more,  while  it  does  not  prevent  the 
vendor  from  carrying  on  a  similar  business, 
and,  perhaps,  dealing  with  the  old  customers, 
will  prevent  bis  Bolicitlng  tbe  old  customers 
by  any  means  other  than  the  general  ad- 
vertisement of  bis  business" — citing  Labou- 
cbere  v.  Dawson,  L.  B.  13  Eq.  322. 

Although  this  was  dictum,  and  although 
at  the  time,  viz.,  1881,  the  law  of  England 
was  not  settled  by  the  case  cited,  we  think 
that  tbe  rule  stated  was  the  one  we  should 
adopt  upon  the  reasoning  and  authority  of 
tbe  later  case  of  Trego  v.. Hunt,  65  K  J. 
Gb.  1.  This  case  came  before  tbe  House 
of  Lords  in  1895,  and  was  decided  ui)on  the 
opinion  of  Lord  Herschell  in  which  the  state 
of  tbe  law  upon  tbe  subject  was  exhaustive- 
ly considered  with  the  result  that  the  case 
of  Labouchere  ▼.  Dawson  which  had  been 
questioned  in  some  quarters  and  finally  over- 
ruled by  the  Court  of  Appeal  in  Pearson  v. 
Pearson,  27  Ch.  Div.  145,  was  declared  to 
have  been  correctly  decided.  Tbe  rule  of  tbe 
EiQglish  courts  thus  established  is  that  a 
person  who  has  sold  the  good  will  of  bis 
business  may  set  ap  a  river  business,  but  Is 
not  entitled  to  solicit  the  custom  of  those 
wbo  have  previously  dealt  with  him. 

We  can  add  nothing  to  the  exposition  con- 
tained in  tbe  opinion  in  Trego  v.  Hunt,  which 
may  be  conveniently  consulted  with  the  an- 
notation of  American  decisions  In  12  English 
Bui.  Cas.  442. 

[2]  Tbe  Court  of  Chancery  in  tbe  present 
case,  liaving  properly  enjoined  the  defendant 
from  soliciting  bis  old  customers,  properly 
enjoined  him  also  from  serving  those  be  had 
obtained  by  such  solicitation.  This  is  within 
the  principle  of  decision  and  essential  to  the 
remedy  based  thereon.  Tbe  argument  that 
sucb  customers  might  without  solicitation 
have  returned  of  their  own  accord  is  an- 
swered by  what  we  said  as  to  a  similar  ar- 


gument in  Stone  t.  Orasselll  Chemical  Co.. 
65  N.  J.  Bq.  756-762,  56  AU.  736,  63  L,  K.  A. 
344,  103  Am.  St  Bep.  794,  tbe  principle  be- 
ing that  one  by  bis  own  inequitable  con- 
duct may  practically  deprive  himself  of  what 
otherwise  be  might  rightly  claim. 

The  conflict  of  testimony  as  to  wtaetber  tlie 
owner  of  the  rival  business  is  the  defendant 
or  bis  wife  Is  not  significant  upon  tbis  appeal. 
The  injunction  Is  against  John  W.  Burton. 
Whether  Its  effect  will  be  to  deprive  bim 
of  an  inequitable  advantage  as  owner  or 
as  an  agent  is  an  immaterial  consideration. 
If  be  be  an  agent,  bis  chief  asset  as  sncb. 
so  to  speak,  is  his  Inflnence  with  bis  old 
customers,  which  he  is  not  entitled  to  trade 
upon  either  as  enhancing  the  valne  of  bU 
services  as  agent  or  as  something  tbat  be 
can  swing  to  an  employer. 

Tbe  order  of  the  Court  of  Chancery  is  af- 
firmed. 


McCLOUD  et  al.  v.  ILLINOIS  SUREm  Ca 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  20,  1912.) 

(BtttaJnu  ty  the  Court.) 

1.  Pbincipai.  awd  Surety  (f  159»)— Acnow 
ON  BoNn— Compliance  with  CoNnmoKS— 
Presumptions. 

In  a  suit  upon  a  bond  for  the  faithful  per- 
formance of  a  contract,  where  a  provision  of  a 
bond  required  that  within  a  stipuUited  time  no* 
tice  should  be  sent  by  registered  letter  to  tbe 
obligor  of  any  default  upon  the  part  of  the 
principal,  and  it  appeared  in  evidence  that  snch 
a  letter  was  sent,  and  was  received  by  the 
surety  company,  held  that,  In  the  absence  of 
proof  to  the  contrary,  it  would  be  presumed 
that  the  transmission  of  the  letter  was  by  the 
method  prescribed  in  the  contract 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  {f  428-435;   Dec.  Dig. 

2.  Affkal  aInd  Error  (If  170,  274*) — Rb- 
viEW — Objections  Not  Raised  Below. 

A  question  of  law  not  specifically  present- 
ed to  the  trial  court,  and  not  fairly  within  the 
scope  of  an  exception  taken,  docs  not  present 
a  ground  for  reversal  in  this  court 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  1035-1052,  163I-ie45; 
Dec  big.  H  170,  27l.*] 

Error  to  Circuit  Court,   Union  Cotmty. 

Action  by  William  J.  McCloud  and  otbeis 
against  the  Illinois  Surety  Company.  Judg- 
ment for  plaintiffs,  and  defendant  brings  er- 
ror.   Afiirmed. 

Edwards  &  Smith,  of  Jersey  City,  tor 
plaintiff  in  error.  Lindabury,  Depne  ft 
Faulks,  of  Newark,  for  defendants  in  error. 

MINTURN,  J.  Having  secured  a  contract 
from  tbe  city  of  Newark  for  the  construction 
of  a  municipal  sewer  In  tbe  city,  tbe  plain- 
tiffs subcontracted  with  Ellis  &  Co.  for  the 
furnishing  and  installation  of  a  pumping  ap- 
paratus required  under  the  specifications  ac- 
companying tbe  original  contract.     As    ae- 
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■oarlty  for  the  fnlflllment  of  the  subcontract, 
EIUs  &  Co.  furnished  a  bond  to  the  plalnttfls 
with  the  defendant  as  surety.  The  bond 
«ontalned  this  prorlston:  "(1)  That  the  said 
surety  shall  be  notified  in  writing  of  any  act, 
omission  or  default  on  the  part  of  said  prin- 
cipal, or  its  agents,  or  employes,  which  may 
InToIve  a  claim  or  loss,  for  which  the  said 
«urety  is  or  may  be  responsible  hereunder, 
within  ten  days  after  the  occurrence  of  such 
act,  omission  or  default  shall  have  come 
to  the  knowledge  of  the  owner  or  his,  Its  or 
their  agents,  officers  or  representatives,  said 
notlflcatlon  must  be  given  by  a  ViUted  States 
pott  offlce  registered  •  letter  mailed  to  the 
■said  surety  at  its  prlnctpal  office  in  Ohioago, 
Illinois."  Ellis  &  Co.,  baring  failed  to  per^ 
form  their  contract,  tiie  plaintiffs  instituted 
this  suit  to  recover  damages  by  reason  of 
the  default,  and  obtained  Judgment 

[1]  It  is  proved  and  is  unquestioned  that 
Ellis  &  Co.  defaulted;  and  that  the  notice 
In  writing  required  by  the  above  condition 
contained  in  the  bond  was  given  within  time 
by  plaintiffs  to  defendant  by  mailing  a  letter 
directed  to  defendant's  principal  office  in 
Chicago,  as  prescribed  in  the  bond,  and  that 
the  letter  In  due  course  was  received  by 
defendant  The  defense  on  this  point  how- 
ever, is  based  upon  the  insistence  that  since 
the  condition  of  the  bond  required  the  mail- 
ing of  a  registered  letter  to  the  defendant 
the  information  required  to  be  transmitted  by 
said  provision  could  not  be  sent  by  any  other 
method.  It  is  sufficient  answer  to  this  con- 
tention to  say  that  the  record  Is  silent  as 
to  the  method  of  transmission,  whUe  the 
fact  is  indubitable  that  the  notice  was  re- 
ceived by  defendant  through  the  mail.  No 
objection  was  made  at  the  trial  to  the  admis- 
sion of  the  letter  in  evidence  upon  that  or 
any  other  ground,  and  we  in  this  forum  are 
thus  free  to  assume  that  the  requirements  of 
the  bond  in  that  respect  were  complied  with. 
West  Shore  R.  R.  v.  Wenner,  70  N.  J.  Law, 
233,  57  Atl.  408,  103  Am.  St  Rep.  801,  1  Ann. 
Cas.  790.  This  disposition  of  the  defendant's 
contention  renders  it  unnecessary  to  discuss 
the  questions  argued  in  the  briefs  as  to  the 
legal  effect  of  a  failure  by  the  obligee  to  com- 
ply with  this  requirement  of  a  bond.  The 
question  was  not  mooted  on  the  motion  to 
nonsuit  or  In  any  manner  by  motion  or  ex- 
ception called  to  the  trial  .court's  attention 
until  both  sides  had  rested,  and  the  case 
was  ripe  for  submission  to  the  Jury. 

[2]  The  request  for  a  direction  was  "that 
the  required  notice  had  not  been  given  to  the 
surety  company,"  and  the  trial  court  in  re- 
fusing the  direction  properly  left  it  to  the 
Jury  to  determine  whether  the  registered  no- 
tice bad  been  given.  If  there  were  a  defect 
in  the  notice,  or  in  the  manner  of  its  trans- 
mission, and  this  defect  was  uppermost  in 
counsel's  mind  as  the  basis  for  the  motion, 
he  in   no  wise  specifically  called  the  trial 


court's  attention  to  his  insistence,  and,  imless 
that  be  done  In  the  court  of  first  Instance, 
the  question  cannot  be  debated  and  consid- 
ered here  under  the  well-settled  practice  of 
this  court.  Maguth  v.  Freeholders,  72  N.  J. 
Law,  226,  62  AO.  679 ;  Van  Alstyne  v.  Frank- 
lin CouncU,  69  N.  J.  Law,  672,  58  Atl.  818. 

The  final  objection  to  this  Judgment  Is  di- 
rected to  the  admission  In  evidence  of  a 
resolution  adopted  by  the  street  and  water 
commissioners  of  the  city  of  Newark,  which 
was  transmitted  to  the  plaintiffs  and  re- 
ceived by  them.  The  resolution  was  object- 
ed to  by  defendant  as  immaterial.  It  may 
well  be  said,  in  view  of  the  requirement  of 
our  practice^  already  referred  to,  that  such 
an  objection  is  of  too  generic  a  character  to 
direct  the  attention  of  the  trial  court  to  the 
specific  point  in  the  mind  of  the  counsel  as 
the  basis  for  this  action.  The  resolution  un- 
questionably concerned  the  very  matter  In 
controversy  between  all  the  contracting  par- 
ties. Its  materiality  consisted  In  the  fact 
that  it  was  indicative  of  a  complaint  enter- 
tained by  the  city  with  the  manner  In  which 
Ellis  &  Co.  were  doing  and  bad  faUed  to  do 
the  work  which  they  had  contracted  with 
the  plaintiffs  to  perform.  It  recited  this  com- 
plaint in  its  preamble,  and  its  resolution 
contained  a  direction  to  the  clerk  of  the 
board  substantially  to  notUy  the  plaintiffs 
of  the  default  of  Ellis  &  Co.,  and  of  the 
intention  of  the  city  to  complete  the  work, 
and  hold  the  contractor  for  all  loss  or  dam- 
age Incident  to  its  completion. 

In  another  aspect  the  Introduction  of  the 
resolution  was  entirely  harmless  to  defend- 
ant in  view  of  the  fact  that  the  city  engineer 
later  In  the  case  was  allowed  to  read  ver- 
batim, without  objection,  the  same  resolution 
from  the  official  minute  books  of  the  board 
of  street  and  water  commissioners.  The  ob- 
jection to  the. original  resolution  Itself  was 
thus  rendered  Immaterial,  and  its  existence 
on  the  record  therefore  could  In  no  wise 
prejudice  the  defendant's  case.  Whltaker  v. 
Miller,  63  N.  J.  Law,  587,  44  Atl.  643. 

Finding  no  error  In  the  record,  the  Judg- 
ment will  be  affirmed. 


MAHER  V.  FERRACUTE  MACH.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  20,  1912.) 

(ByUabut  ly  the  Court.) 

TBIAI,    (I   139*)— DlBKOTINO   Vbbwct— Qu«s- 
TIONS   FOR  JUBT. 

The  plaintiff  and  his  witnesses,  being  me- 
chanics of  experience,  having  testified  that  in 
the  exercise  of  reasonable  care  in  the  ordinary 
use  of  a  tool  by  the  plaintiff,  an  employ^  in 
defendant's  business,  a  defect  which  caused  in- 
jury to  the  plaintiff  could  not  be  observed,  it 
was  error  upon  the  part  of  the  trial  court  to 
direct  a  verdict  for  the  defendant  since  the 
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contradiction  of  that  proof  hj  defendant  pre- 
sented an  issue  of  fact  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
X)\g.  Si  332,  333,  338-^1,  365;  Dec.  Dig.  | 
139.*] 

Gammere,  C.  J.,  and  Parker,  Voorbees,  White, 
and  Treacy,  JX,  dissenting. 

Error  to  Supreme  Court 

Action  by  Charles  E.  Maber  against  the 
Ferracute  Machine  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

Martin  V.  Bergen,  Jr.,  of  Camden,  and 
William  I.  Stanton,  of  Philadelphia,  Pa.,  for 
plaintiff  in  error.  GasklU  &  GaskiU,  of 
Camdoi,  for  defendant  in  error. 

MINTURN.  J.  At  the  trial  in  the  circuit 
the  court  directed  a  verdict  for  the  defend- 
ant, and  the  only  question  presented  to  us  is 
whether  upon  the  following  state  of  facts  a 
question  of  fact,  and  not  a  question  of  law, 
was  presented. 

The  plalntUT,  a  machinist  of  experience, 
was  employed  by  defendant  company  at  his 
trade  In  defendant's  shop  at  Bridgeton, 
where  it  conducted  the  business  of  mauiifac- 
turing  presses  and  sheet  metal  tools.  While 
thus  engaged,  the  plaintiff  was  Injured  by 
the  center  hole  of  a  reamer  abruptly  leaving 
the  center  point  of  the  machine,  catching 
his  hand,  and  causing  the  permanent  loss  of 
the  first  and  second  fingers  of  his  left  hand. 
At  the  time  of  the  injury  plaintiff  was  en- 
gaged in  reaming  a  hole  already  cut  in  an 
Iron  piece.  The  reamer  which  he  was  using 
was  about  3  feet  long,  and  weighed  between 
10  and  18  pounds.  It  was  used  as  a  finish- 
ing tool,  upon  a  lathe,  to  smooth  out  holes 
previously  bored  in  steel  by  coarser  Instru- 
ments. Its  head  consisted  of  cutting  blades 
about  three  Inches  in  length,  set  on  what  la 
called  the  shank  of  the  reamer,  which  ia 
about  1%  inches  in  diameter.  In  its  center, 
at  the  end.  Is  bored  a  hole,  called  the  "back 
center,"  having  an  apex  angle  of  60  degrees, 
and  which  in  this  instance  was  >/ie  of  an 
inch  in  depth.  The  lathe  upon  which  It  rest- 
ed was  abont  10  feet  long  and  stationary. 
It  rested  upon  two  uprights,  to  which  upon 
the  inside  the  object  to  be  reamed  is  fasten- 
ed, in  a  fixture  which  revolves  during  the 
reaming  process.  A  moveable  pin  projects 
through  the  other  upright,  and  this  pin  ta- 
pers to  a  point  of  60  degrees,  and  Is  moved 
in  and  out  by  a  wheel  at  the  back  of  the 
upright,  but  does  not  revolv&  When  the  ob- 
ject is  ready  to  be  reamed,  the  machinist 
places  the  head  of  the  reamer  into  the  bored 
hole,  and  turns  the  wheel  in  the  upright, 
which  results  In  moving  forward  the  pin  un- 
til it  is  Inserted  in  the  reamer,  each  being 
60  degrees,  and  the  complement  of  the  other. 
Fastened  to  the  center  of  the  reamer  is  what 
is  called  a  "dog,"  the  object  of  which  Is  to 
prevent  the  reamer  from  suddenly  losing  its 
place  by  the  roughness  of  the  metal  in  the 
bored  hole,  and  also  to  prevent  it  from  re- 


volving with  the  metal  being  bored.  Wben 
the  reamer  Is  put  on  the  lathe  for  ase,  its 
back  center  and  its  siae  are  hidden  from 
view.  The  machinist  in  performing  bis  work 
rests  his  right  hand  upon  the  center  of  the 
wheel  and  his  left  upon  the  dog,  the  object 
being  to  keep  pushing  on  the  wheel  at  Ui« 
center  point  and  thus  push  the  reamer  for- 
ward, to  enable  it  to  do  its  work.  Wliile 
this  plaintiff  was  so  engaged,  tbe  reamer 
sprang  from  its  place  in  the  metal  It  was 
Intended  to  finish,  and  injured  the  plalnUjir 
In  the  manner  stated. 

For  the  puriwse  of  properly  operating  tlie 
establishment,  the  defendant  maintained  a 
separate  toolroom,  and  men  whose  specific 
duty  it  was  to  keep  the  tools,  including  the 
reamers,  in  proper  condition.  The  men  ns- 
Ing  the  tools  secure  them  at  this  room  upon 
application,  and  the  plaintiff  upon  tlie  day 
preceding  the  accident  secured  his  reamer  in 
that  manner.  It  was  in  evidence  that  tbe 
plaintiff  used  this  reamer  the  day  before, 
and  the  day  of  the  accident,  without  per- 
ceiving any  defect  in  It,  that  tbe  forenuui 
and  other  employes  had  used  tbe  reamer 
upon  many  occasions  without  observlns  its 
defect,  and  two  expert  machinists  testified 
that  the  defect  in  the  reamer  could  not  have 
been  observed  in  the  ordinary  nse  of  tbe 
tool.  After  the  accident,  one  of  the  witness- 
es, an  experienced  machinist,  measured  tbe 
center  hole  and  testified  that  he  found  it 
Vie  of  an  inch  deep,  and  that  in  bis  Judg- 
ment to  be  reasonably  safe  for  the  nse  of 
the  reamer,  it  should  have  been  from  Vi 
to  s/ie  In  diameter  across  tbe  face  and  60 
degrees  countersunk,  which  would  make  it 
from  </s  to  T/i(  deep.  He  was  then  aaked: 
"Q.  Therefore,  in  your  opinion,  if  this  ream- 
er had  a  bole,  if  this  center  hole  in  this 
reamer  was  a/ie  of  an  inch  deep,  would  that 
reamer  be  safe  or  not?  A.  I  should  tlUnk 
not;  no,  sir."  Other  qualified  witnesses  tes- 
tified to  the  same  effect  There  was  ample 
testimony  of  this  character  in  support  of 
the  plaintiff's  claim  that  tbe  reamer  was 
unsafe,  and  that  the  plaintiff  did  not,  and 
could  not,  in  the  exercise  of  ordinary  care 
and  observation  in  the  manipulation  of  tbe 
tool  discover  its  defect  A  contradiction  of 
these  contentions  by  the  defendant  and  its 
witnesses  presented  a  question  of  fact  for 
the  jury,  for  concededly  the  duty  Imposed 
by  law  upon  tbe  servant,  under  his  contract 
of  service.  Is  to  assume  such  risks  only  as 
are  obvious,  or  such  as  could  be  obvions  to 
him  in  the  exercise  of  reasonable  care.  Car- 
roll V.  Tidewater  Oil  Co.,  67  N.  J.  Law,  679. 
52  Atl.  275. 

Tbe  case  in  this  aspect  presents  a  sttoa- 
tion  not  unlike  that  presented  In  Pankow  v. 
Swift  &  Co.,  78  N.  J.  Law.  532,  74  Atl.  669. 
where  a  machine  without  any  apparent  rea- 
son tore  loose  from  the  fioor  to  which  it 
seemed  to  be  secured,  and  shortly  after  tt 
bad  been  repaired  upon  the  complaint  of  the 


•For  otber  casea  *ee  aame  topic  and  lectioa  NUMBER  Is  Dec.  Dig.  *  Am.  Dlf.  Kay  No.  Serias  a  Rep'r  Indexes 

Digitized  by  CjOOQIC 


N.J.) 


ZniMKRMAN  ▼.  HAT7ZHUBST  IiAND  CO. 


911 


plaintiff,  and  this  court  held  that  the  ques- 
tion whether  or  not  the  risk  was  obvious 
was  a  fact  question  for  the  consideration  of 
the  jury.  See,  also.  Steamship  Co.  v.  luge- 
bregsten,  67  N.  J.  Law,  403,  31  AtL  619, 
where  the  relative  duties  of  the  parties  in  a 
situation  like  the  present  are  declared  In  an 
opinion  by  Mr.  Justice  Dlxon,  speaking  for 
this  court  Laragay  v.  East  Jersey  Pipe  Co., 
77  N.  J.  Law,  516,  72  Atl.  57,  furnishes  a 
practical  Illustration  of  the  application  of 
this  rule  Mr.  Justice  Garrison,  speaking 
for  this  court,  there  says :  "In  determining 
whether  or  not  a  risk  is  obvious  in  a  legal 
sense,  the  question  as  to  the  Impression  that 
would  be  made  on  the  mind  of  a  reasonably 
prudent  man  by  the  congeries  of  concurrent 
circumstances  Is  normally  one  for  the  Jury, 
and  always  so  when  from  such  circumstanc- 
es opposite  inferences  might  in  reason  be 
drawn  by  different  minds." 

Tested  by  this  rule,  it  cannot  be  said  as 
matter  of  law.  In  view  of  the  testimony  In 
this  case  in  behalf  of  the  plaintiff,  that  the 
defect  in  the  reamer  could  be  discovered  in 
Its  ordinary  use  by  the  servant,  and  that 
the  defect  and  incident  danger  were  of  such 
a  palpable  nature  as  necessarily  to  be  obvi- 
ous to  the  plaintiff.  The  contention  of  the 
plaintiff,  a  mechanic  of  exi>erlence,  supp6rt- 
ed  by  capable  witnesses,  was  that  the  de- 
fect in  the  reamer  was  not  obvious,  and 
hence  that  he  therefore  did  not  assume  it. 
The  fact  that  this  contention  is  offset  by  the 
defendant's  denial,  and  competent  testimony 
to  support  the  denial,  evolved  not  a  question 
of  law  upon  the  decision  of  which  the  court 
may  determine  the  obviousness  of  the  risk, 
but  presented  essentially  a  jury  question. 

The  judgment  under  review  will  be  re- 
versed. 

GUMMERB,  0.  J.,  and  PARKER,  VOOR- 
HEES,  WHITE,  and  TREACY,  JJ.,  dissent- 
ing. 


DIERKES  V.  HAUXHURST  LAND  CO. 

(Conrt  of  Errors  and  Appeals  of  New  Jersey. 

June  20,  1912.) 

Tbiai.  <|  143*)-7<}uestionb  fob  Jubt. 

A  matter  fairly  in  dispute  under  the  evi- 
dence in  an  action  at  law  is  for  the  jury. 

[Ed.  Note.— For  otber  cases,  see  Trial,  Cent. 
Dig.  SS  342,  343;    Dec.  Dig.  {  143.*] 

Error  to  Circuit  Court,  Hudson  County. 

Action  by  Bemadlne  Dierkes  against  the 
Hauxburst  Land  Company.  There  was  a 
judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

See,  also,  80  N.  J.  Law,  369,  79  AQ.  361,  34 
L.  R.  A.  (N.  S.)  693. 

E.  J.  Luce,  of  Rutherford,  and  Gilbert  Col- 
lins, of  Jersey  City,  for  plaintiff  in  error. 
Charles  E.  8.  Simpson,  of  Jersey  City,  for 
defendant  In  error. 


PER  CURIAM.  This  is  the  second  time 
this  case  has  been  before  us  for  considera- 
tion. The  original  trial  in  the  court  below 
resulted  In  the  nonsuit  of  the  plaintiff.  The 
ground  of  the  nonsuit  was  that  one  Wallace, 
whose  wrongful  act  produced  the  Injury  to 
the  plaintiff  for  which  she  sued,  was  not  the 
servant  or  agent  of  the  defendant  in  doing 
the  act,  and  that,  therefore,  the  defendant 
was  not  responsible  for  the  results  thereof. 
On  review  In  this  court,  we  held  that  the 
question  of  the  responsibility  of  the  defend- 
ant company  for  Wallace's  acts  was  one  for 
the  determination  of  the  jury  rather  than 
the  court,  and  reversed  the  judgment  of  non- 
suit. Upon  a  retrial  of  the  cause  this  ques-- 
tion  was  left  to  the  jury,  and  was  resolved 
in  favor  of  the  plaintiff ;  a  verdict  being  ren- 
dered in  her  favor.  From  the  judgment 
entered  upon  that  verdict  the  present  writ  of 
error  Is  sued  out 

The  principal  contention  now  made  be- 
fore us  is  that  on  this  second  trial  the  court 
should  have  directed  a  verdict  in  favor  oi 
the  defendant  upon  the  ground  that  there 
was  nothing  in  the  evidence  from  which  It 
could  be  determined  that  authority  tud  been 
conferred  upon  Wallace,  either  expressly  or 
by  implication,  to  perform  the  acts  complain- 
ed of.  We  think  the  motion  to  direct  a  ver- 
dict was  properly  denied.  It  may  be  con- 
ceded that  the  proof  at  this  second  trial  more 
strongly  supported  the  contention  of  the  de- 
fendant that  Wallace  was  without  authority 
in  the  matter  complained  of  than  the  evi- 
dence adduced  at  tiie  earlier  trial.  It  was, 
nevertheless,  a  matter  fairly  in  dispute,  and, 
therefore,  necessarily  one  to  be  settled  by 
the  jury. 

The  other  assignments  of  error  are  not 
pressed  by  counsel  with  any  vigor,  and  do 
not  any  of  them,  we  think,  justify  a  re- 
versal of  the  judgment  under  review. 

The  judgment  will  be  affirmed. 


ZIMtlERMAN  v.  HAUXHURST  LAND  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  20.  1912.) 

Error  to  Circuit  Court,  Hudson  County. 

Action  by  William  Zimmerman  against  the 
Hatixburst  Land  Company.  There  was  a  judg- 
ment for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

E.  J.  Luce,  of  Rutherford,  and  Gilbert  Col- 
lins, of  Jersey  City,  for  plaintiff  in  error. 
Charles  E.  8.  Simpson,  of  Jersey  City,  for  de- 
fendant In  error. 

PER  CURIAM.  This  case  was  consolidated 
for  the  purpose  of  trial  with  that  of  Dierkes 
V.  Hauxhurst  Land  Co.,  supra,  decided  at 
the  present  term.  For  the  reasons  stated  in 
the  per  curiam  opinion  filed  in  that  case,  the 
judgment  now  under  review  will  be  affirmed. 
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H.  J,  McOBATH  CO.  ▼.  BIARCHANT. 

(Conrt  of  Appeals  of  Maryland.    Feb.  28, 
19:12.) 

1.  Exceptions,  Biix  of  (S  40*)— Time  to 
Pile— Motion  fob  Nbw  Tkial— Dibteemin- 
ATiON — What  CoNsriTnTES. 

Where  the  time  for  filing  a  bill  of  excep- 
tions was  extended  until  30  days  after  the  mo- 
tion for  the  new  trial  was  heard  and  determined 
by  the  court,  an  entry  reciting  "new  trial  to  be 
granted  unless  plaintiff  agree  to  a  reduction  of 
the  verdict"  was  not  a  complete  determination, 
and  the  80  days  did  not  begin  to  run  until  the 
motion  for  new  trial  was  actually  overruled. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Cent  Dig.  |§  44,  46,  57-«4;  Dec.  Dig. 
I  40.*] 

2.  MaSTBB  AND   SEBTANT   (i  43*)— COHFENSA- 

TioN— A  cTiOKB— Evidence. 

In  an  action  for  breach  of  contract  of 
■ervice,  evidence  held  sufficient  to  go  to  the 
jury  on  the  question  of  the  existence  of  a  con- 
tract. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  72%;  Dec.  Dig.  |  43.*] 

&  Fbaxjds,  Statttte  ot  (i  50*)— Contracts 
TO  BE  Performed  Within  a  Yeab. 

An  oral  contract  for  personal  service  for 
more  than  a  year  provided  defendant  should 
remain  in  business  for  that  length  of  time  is 
not  within  the  statute  of  frauds;  there  being  a 
possibility  that  it  may  be  performed  in  less 
than  a  year. 

[Ed.  Note.— For  other  cases,  ae«  Frauds, 
Statute  of.  Cent.  Dig.  H  75-77;  Dec.  Dig.  S 
60.*] 

4.  Master  and  Sebvant  ({  41*)— Compensa- 
tion—Damages. 

In  an  action  for  breach  of  contract  of  serv- 
ice, the  servant  is  entitled  to  recover  the  con- 
tract price  less  such  sums  as  may  have  been 
Said,  and  such  sums  as  he  has  earned  or  by  due 
iligence  might  have  earned  in  the  line  of  his 
business  during  the  period  covered  by  the  con- 
tractj 

[Ea.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  65-71;  Dec.  Dig.  §  41.*] 

6.  Trial  (|  252*)— DiscnAHOE— GRonNDs. 

A  master  is  not  justified  in  discharging  a 
servant  ^'ho  has  a  contract  because  the  serv- 
ant's creditors  request  him  to  assist  in  col- 
lecting their  bills,  and  so,  in  en  action  by  such 
servant,  who  was  discharged  for  no  other  rea- 
son, instructions  submitting  the  servant's  per- 
formance of  his  duties  were  not  objectionable 
for  want  of  evidence  to  show  that  he  exercised 
ordinary  skill  and  diligence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  606,  696-612;  Dec.  Dig.  %  252.*] 

6.  Master  and  Servant  (|  41*)— Compensa- 
tion—Damages— Burden  OF  Proof. 

In  an  action  for  a  master's  breach  of  a 
contract  for  services,  the  servant  is  entitled  to 
the  contract  price  for  his  services  in  the  ab- 
sence of  evidence  showing  the  sums  he  earned 
or  might  have  earned  during  the  life  of  the 
contract  in  his  line  of  business. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  if  65-71;   Dec.  Dig.  |  41.*] 

Appeal  from  Baltimore  dty  Court;  John 
J.   Dobler,   Judge. 

Action  by  Otis  V.  Marchant  against  the  H. 
J.  MeOrath  Company,  a  corporation.  Prom 
a  Judgment  for  plalntlft,  defendant  appeals. 
Affirmed. 


Argued  before  BOYD,  CL  X,  and  BKTS- 
COB,  PBARCE,  BURKE,  THOMAS,  PATTI 
SON,  URNER,  and  STOCKBRIDGE.   3J. 

WlUlam  A.  Wheatley,  for  appellant.  Bev- 
erly W.  Mister,  (or  appellee. 

THOMAS,  J.  This  suit  was  brought  to  re- 
cover damages  for  the  breach  of  an  allec'^l 
oral  contract  by  which  the  defendant  en.- 
ployed  the  plaintiff  for  one  year  from  May  i. 

1909,  to  April  30,  1910,  provided  the  deffnd- 
ant  continued  in  business  that  long,  an  I 
agreed  to  pay  him  a  salary  of  |25  per  we»  k 
for  the  first  six  months,  and  |20  per  week 
for  the  remaining  six  months  of  the  year. 

The  declaration  contains  six  of  the  cjiu- 
mon  counts  and  two  special  counts.  Tlie 
seventh  count  alleges  that  in  the  early  p:ir: 
of  the  year  1909  the  plaintiff  and  defendant 
"agreed  that  the  plaintiff  should  serve  the 
defendant  as  a  buyer  of  fruits,  etc.,  including 
all  duties  usually  assumed  by  buyers  in  tb« 
canned  goods  business,  and  tiiat  the  defend- 
ant should  employ  the  plaintiff  as  snch  for 
one  year  from  May  1,  1909,  and  pay  him  for 
his  services  the  sum  of  $25  per  week  for 
the  first  six  months  of  his  contract,  and  fC>i 
per  week  for  the  remaining  six  months  of 
the  year,  provided  the  business  should  be 
continued  during  the  term  of  said  contract": 
that  the  plaintiff  entered  upon  the  service  of 
the  defendant,  and  has  ever  since  been  ready 
and  willing  to  continue  in  such  service: 
"that  on  the  12tb  day  of  February,  1910.  the 
defendant  wrongfully  discharged  the  plain- 
tiff and  refused  to  permit  him  to  serve  as 
aforesaid,  although  the  said  business  of  the 
defendant  was  continued  until  after  May  1. 

1910,  and  has  never  paid  him  the  balance 
due  on  the  said  contract  although  requested 
to  do  so  by  the  plaintiff."  The  eighth  count 
charges  that  on  the  2d  of  May,  1906,  the 
plaintiff  and  defendant  agreed  in  writing 
that  the  plaintiff  should  serve  the  defendant 
as  buyer  of  fruits,  etc.,  and  that  the  de- 
fendant should  employ  the  plaintiff  as  surh 
for  one  year  from  said  date  and  to  pay  him 
for  his  services  the  sum  of  $25  per  week  for 
the  first  six  months,  and  $20  per  we^  for 
the  rematalng  six  months  of  the  year;  that 
the  plaintiff  entered  into  the  service  of  the 
defendant  under  said  contract,  and  that, 
shortly  before  the  end  of  said  year,  the  plain- 
tiff and  defendant  agreed  that  the  contr.nct 
should  be  continued  for  another  year,  be$rin- 
nlng  on  the  1st  day  of  May,  1909,  and  end- 
ing on  the  80th  day  of  April.  1910,  '"under 
the  same  terms'  and  for  the  same  services  as 
set  out  In  their  original  contract,  provided 
that  the  business  of  the  defendant  should  !« 
continued  for  that  length  of  time" ;  that  tL-> 
plaintiff  accordingly  remained  in  the  servicv 
of  the  defendant  until  February  12.  l9lo. 
when  the  defendant  wrongfully  diacbarped 
him;  that  the  plaintiff  luts  always  been 
ready  and  willing  to  perform  such  services, 
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but  the  defendant  refused  to  permit  him  to 
do  80,  and  has  refused  to  pay  the  balance 
due  him  under  said  contract,  notwithstand- 
ing the  business  of  the  defendant  was  con- 
tinued beyond  the  1st  day  of  May,  1910. 
Issue  was  joined  on  the  general  issue  plea, 
and  the  trial  of  the  case  before  a  Jury  result- 
ed in  a  verdict  and  Judgment  in  favor  of  the 
plaintiff  for  $201.50,  from  which  Judgment 
the  defendant  the  H.  J.  McGrath  Company, 
a  corporation,  has  appealed. 

[1]  The  defendant  filed  a  motion  for  a  new 
trial,  and  while  that  motion  was  pending,  on 
the  26th  of  May,  1911,  the  court  extended 
the  time  for  filing  the  bill  of  exceptions  in 
the  case  "until  thirty  days  after  the  motion 
for  a  new  trial  is  heard  and  determined  by 
this  court"  The  record  contains  the  follow- 
ing docket  entry:  "10th  June,  1911— New 
trial  to  be  granted,  unless  the  plaintiff  shall 
within  ten  days  from  this  date,  agree  to  a 
reduction  of  the  verdict  from  $201.50  to 
$150.00,"  etc.  The  docket  entries  further 
show  that  the  motion  for  a  new  trial  was 
overruled  on  June  21,  1911,  and  on  June  28th 
the  time  for  filing  the  bill  of  exceptions  was 
again  extended,  and  thereafter  regularly  ex- 
tended until  the  exceptions  were  filed.  The 
appellee  has  made  a  motion  to  dismiss  the 
appeal  on  the  ground  that  the  time  for  filing 
the  bill  of  exceptions  was  by  the  terms  of 
the  first  order  extended  to  30  days  after 
June  10,  1911,  the  contention  of  the  appellee 
being  that  the  motion  for  a  new  trial  was 
heard  by  the  court  on  June  10th,  that  the 
court  on  that  day  ruled  that  the  new  trial 
be  granted  unless  the  plaintiff  agreed  to  a 
reduction  of  the  verdict,  etc.,  and  that  that 
was  a  complete  "determination  by  the  court" 
of  the  motion.  The  answer  to  this  conten- 
tion Is  that  the  order  extended  the  time  until 
30  days  after  the  motion  for  a  new  trial  "Is 
heard  and  determined  by  the  court,"  and 
that,  while  It  does  not  appear  when  the  mo- 
tion was  heard,  the  docket  entries  show  that 
the  motion  for  a  new  trial  was  not  "deter- 
mined" or  disposed  of  until  June  21,  1911, 
when  it  was  overruled,  and  on  the  same  day 
fl  Judgment  was  entered  on  the  verdict  in 
favor  of  the  plaintiff.  The  motion  to  dismiss 
the  appeal  must  therefore  be  overruled. 

But  one  exception  was  reserved  during  the 
trial,  and  that  is  to  the  mling  of  the  court 
on  tiie  prayers.  It  appears  from  the  evi- 
dence that  the  defendant  was  engaged  in  the 
business  of  canning  fruits,  vegetables,  and 
oysters,  and  that  the  plaintiff  had  been  em- 
ployed by  the  defendant  for  a  number  of 
years,  and  was  paid  a  salary  of  $25  per  week 
for  the  first  six  months,  and  $20  per  week  for 
the  remaining  six  months  of  the  year;  that 
for  the  year  commencing  May  2,  1908,  the 
contract  was  in  writing;  that  Mr.  McGrath 
died  in  February,  1909,  and,  after  his  death, 
ft  was  for  a  while  uncertain  whether  the 
business  of  the  defendant  "would  go  on."  The 
plaintiff  states  that  about  10  days  before  the 
expiration  of  the  year  ending  May  1,  1009, 
83A.-68 


Mr.  Bamberger,  the  manager  of  the  appellant 
company,  said  to  him:  "Mr.  Marchant,  1 
understand  you,  and  you  understand  me. 
You  do  not  need  no  written  contract  with  me. 
Ton  are  dealing  with  me  now,  and,  if  this 
business  continues,  your  position  is  assured 
with  the  terms  the  same;"  and  that  he,  the 
plaintiff,  said  in  reply:  "Mr.  Bamberger,  I 
am  perfectly  satisfied.  If  that  contract  suits 
yon.  It  certainly  suits  me,  and  your  word 
is  sufScient,  and  I  am  dealing  with  you  now, 
and  not  with  Mr.  McGrath."  It  further  ap- 
pears from  the  evidence  that  the  plaintiff 
continued  in  the  service  of  the  defendant  un- 
til February  12,  1910,  and  that  he  received 
during  the  first  six  months  of  the  year  com- 
mencing May  1,  1909,  $25  per  week.  The 
plaintiff  says  that  the  defendant  continued 
to  pay  him  $26  per  week  for  some  time  after 
the  expiration  of  the  first  six  months  of  the 
year,  and  that  Mr.  Bamberger  said  to  him 
that  they  had  him  down  on  his  pay  roll  for 
$20  per  week,  but  that  he  had  told  the  book- 
keeper to  pay  him  $25  per  week,  that  he 
appreciated  that  the  extra  $5  was  more  to 
the  plaintiff  than  it  was  to  the  defendant, 
and  that  they  would  continue  to  pay  it  as 
long  as  they  could;  that  he  received  $25  per 
week  until  the  1st  of  January,  when  Mr. 
Bamberger  said  to  him  that  he  would  have 
to  put  him  back  on  $20  per  week;  that  he 
was  discharged  on  the  12th  of  February, 
1910,  and  that  he  tried  to  secure  other  em- 
ployment, but  failed  to  realize  more  than 
$30  or  $35  between  the  time  he  was  discharg- 
ed by  the  defendant  and  the  end  of  the  year 
for  which  he  claims  to  have  been  employed. 
Mr.  Ilaniberger  denied  that  he  had  employed 
the  plaintiff  for  one  year,  or  for  any  definite 
time,  and  says  that  he  told  the  plaintiff  that 
he  could  not  make  him  any  definite  promise, 
but  that  he  would  continue  him  in  the  serv- 
ice of  the  defendant  as  long  as  he  felt  that 
he  was  Justified  in  doing  so;  "that  things 
went  along  to"  his  "satisfaction  until  the 
fall  of  1909,"  when  he  was  annoyed  by  per- 
sons calling  him  up  by  telephone  and  coming 
to  see  him  at  his  o£Bce,  and  requesting  him 
to  assist  them  In  collecting  debts  due  by  the 
plaintiff;  "that  those  things  did  not  get  any 
better,  but  got  worse;  that  it  got  so  bad  I 
concluded  he  was  not  the  proper  man  for  me 
to  continue  in  the  employ  of  the  house, 
•  *  ♦  and  that  he  was  finally  discharged." 
The  plaintiff's  first  prayer  Instructed  the 
Jury  that  If  they  found  that  the  plaintiff  and 
the  defendant  agreed  prior  to  May  1,  1909, 
that  the  plaintiff  would  serve  the  defendant 
as  buyer  of  fruits,  etc.,  and  that  the  defend- 
ant would  employ  the  plaintiff  as  buyer,  etc., 
for  one  year  from  May  1,  1909,  if  the  busi- 
ness of  the  appellant  should  be  continued 
that  long,  and  pay  him  $25  per  week  for  the 
first  six  months  and  $20  per  week  for  the 
remaining  six  months  of  the  year,  and  fur- 
ther found  that  said  business  of  the  appel- 
lant continued  for  the  whole  of  said  year, 
and  that  the  plaintiff  entered  upon  the  dls- 
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charge  of  bis  duties  under  said  contract  and 
continued  in  the  employ  of  the  defendant  un- 
til February  12,  1910,  that  he  exercised  ordi- 
nary skill  and  diligence  In  the  performance 
of  his  duties,  and  that  on  the  12tb  of  Feb- 
ruary, 1910,  the  defendant  dismissed  him 
from  Its  service  and  refused  to  permit  him 
to  perform  such  services,  that  the  plaintiff 
was  ready  and  willing  to  perform  such  serv- 
ices and  offered  to  continue  In  the  service 
of  the  defendant  until  the  expiration  of  the 
term  of  his  employment,  the  plaintiff  was  en- 
titled to  recover. 

By*  the  plalntifTs  second  prayer  the  Jury 
were  told  that,  if  they  found  for  the  plain- 
tiff, he  was  entitled  to  recover  ?20  per  week 
from  the  time  he  was  discharged  by  the  de- 
fendant to  the  expiration  of  the  contract  of 
employment,  less  such  sum  as  he  earned  dur- 
ing that  period,  or. by  the  exercise  of  due 
diligence  mi^ht  have  earned  in  the  line  of 
his  business,  with  interest  on  such  balance 
from  May  1,  1910,  in  the  discretion  of  the 
Jury. 

The  defendant  specially  excepted  to  these 
prayers  on  the  ground  that  there  was  no 
evidence  to  show  that  the  plaintiflC  and  the 
defendant  entered  into  a  "conditional  con- 
tract" for  the  time  mentioned  in  the  first 
prayer,  and  because  there  was  no  evidence  to 
show  that  the  plaintiff  exercised  ordinary 
care  and  diligence  In  the  performance  of  his 
duties,  and,  further,  because  there  was  no 
evidence  from  which  the  Jury  could  ascertain 
what  sum  was  earned  by  the  plaintiff  be- 
tween the  time  he  was  discharged  and  the 
end  of  the  year  for  which"  he  claimed  to  be 
employed,  and  no  evidence  to  show  what  he 
might  have  earned  in  his  line  of  business  by 
the  exercise  of  due  diligence. 

Defendant's  first  and  second  prayers  sought 
to  take  the  case  from  the  Jury  on  the  ground 
that  under  the  pleadings  In  the  case  there 
was  no  evidence  legally  sufficient  to  entitle 
the  plaintiff  to  recover.  By  its  third  prayer 
the  court  was  asked  to  Instruct  the  Jury  tliat 
if  they  found  that  prior  to  the  1st  day  of 
May,  1909,  the  plaintiff  and  defendant  en- 
tered Into  an  "unwritten  contract,"  whereby 
the  defendant  agreed  to  employ  the  plaintiff 
and  the  plaintiff  agreed  to  accept  the  em- 
ployment by  the  defendant  for  the  period 
of  one  year,  beginning  May  1, 1909,  the  plain- 
tiff was  not  entitled  to  recover,  and  by  its 
fourth  prayer  the  defendant  asserted  that 
the  plaintiff  was  not  entitled  to  recover  un- 
less the  contract  sued  on  was  in  writing. 
The  court  below  overruled  the  defendant's 
exceptions  to  and  granted  plaintiff's  prayers, 
rejected  defendant's  first,  second,  and  fourth 
prayers,  and  granted  defendant's  third  pray- 
er, after  modifying  It  so  as  to  require  the 
Jury  to  find  that  the  defendant  employed  the 
plaintiff  for  one  year  "unconditionally." 

[2]  As  we  have  said,  evidence  was  adduced 
by  the  plaintiff  tending  to  show  that  he  and 
the  defendant  entered  into  an  oral  agree- 


ment by  which  the  defendant  employed  tbe 
plaintiff  for  one  year,  commencing  on  tbe  1st 
day  of  May,  1909,  and  ending  on  the  30tb 
day  of  April,  1910,  provided  the  defendant 
remained  In  business  for  that  period,  and 
agreed  to  pay  him  ?25  per  week  for  the  first 
six  months  and  $20  per  week  for  the  bal- 
ance of  the  year.  This  evidence  tends  to  es- 
tablish the  contract  declared  on  in  the  sev- 
enth and  eighth  counts  of  the  declaration, 
and  which  might  or  might  not  have  been  per- 
formed in  the  year,  depending  upon  the  de- 
fendant remaiubig  in  business  during  the  en- 
tire year. 

[3]  If  the  business  of  the  defendant  con- 
tinued for  only  six  months  of  the  time  cov- 
ered by  the  contract,  the  contract  would  have 
been  fully  performed  in  the  year.  The  deci- 
sions in  this  state  are  uniform,  and  it  is 
clear  that  such  a  contract  does  not  come 
within  the  statute  of  frauds.  In  tbe  case  of 
EUlcott  V.  Turner,  4  Md.  476,  the  court 
makes  the  statement  followed  In  the  later 
decisions  In  this  state,  that  "it  has  been  held 
both  In  England  and  in  these  states  tlie 
statute  will  not  apply  where  the  contract 
can,  by  any  possibility,  be  fulfilled  or  com- 
pleted in  the  space  of  the  year,  although 
the  parties  may  have  intended  its  operation 
to  extend  through  a  much  longer  period." 
Cole  V.  Singerly,  60  Md.  348;  Balto.  Brew- 
eries Co.  V.  Callahan,  82  Md.  106,  33  AtL 
460;  Lewis  v.  Tapman,  90  Md.  294,  45  AU. 
459,  47  L.  R.  A.  385. 

[4]  The  plalntifTs  second  prayer  follows 
the  prayer  granted  by  the  lower  court  and 
approved  by  this  court  in  the  case  of  Baku. 
Baseball  Club  v.  Pickett,  78  Md.  378,  28 
Atl.  279,  22  L.  R.  A.  690,  44  Am.  St  Rep.  304, 
and  which  instructed  the  Jury  in  that  case 
that,  if  they  found  for  the  plaintiff,  "then 
he  is  entitled  to  recover  the  contract  price, 
less  such  sums  as  may  have  been  paid  him, 
and  also  less  such  sums  as  he  earned  or  by 
tbe  exercise  of  due  diligence  might  have 
earned,  in  the  line  of  his  business,  dnriiis 
the  remainder  of  tbe  period  covered  by  the 
contract."  See,  also,  Olmstead  v.  Bach,  78 
Md.  132,  27  AQ.  501,  22  L.  R.  A.  74,  44  Am. 
St.  Rep.  273,  and  Cumb.  &  Penn.  R.  B. 
Co.  V.  Slack,  45  Md.  161. 

[5]  The  case  was  not  defended  on  the 
ground  that  the  plaintiff  did  not  properly 
perform  the  services  rendered  the  defendant, 
and  there  is  no  evidence  in  the  case  to  show 
that  he  was  not  diligent  and  faithful ;  on 
the  contrary,  the  evidence  produced  by  the 
defendant  tends  to  show  that  he  discharged 
his  duties  In  a  satisfactory  manner.  Mr. 
Uamberger  states  that  everything  was  en- 
tirely satisfactory  imtil  tbe  fall  of  190Q. 
when  he  was  annoyed  by  Inquiries  from 
creditors  of  the  plaintiff,  and  that  the  plain- 
tiff was  discharged  for  that  reason.  It  if 
not  contended  by  counsel  for  tbe  defendant 
that  the  reason  assigned  by  Mr.  Hambei^er 
would  be.  sufficient  ground  for   dlschargm^' 
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the  plaintiff  during  the  continuance  of  the 
contract.  The  claim  of  the  defendant  in 
that  connection  is  that  the  plaintiff  was  not 
employed  for  any  definite  time,  and  that  the 
defendant  hnd  the  right  to  terminate  their 
relations  of  employer  and  employe  at  any 
time.  There  is  no  force,  therefore,  in  de- 
fendant's exceptions  to  plalntiflTs  prayers  on 
the  ground  that  there  is  no  evidence  to  show 
that  "the  plaintiff  exercised  ordinary  skill 
and  diligence  in  the  performance  of  bis  du- 
ties." 

[8]  Nor  was  there  any  evidence  to  show 
that  the  plaintiff  earned,  between  the  time 
he  was  discharged  and  the  end  of  the  year 
for  which  he  claims  he  was  employed,  more 
than  the  amount  stated  by  him.  or  that  he 
could,  by  the  exercise  of  due  diligence,  have 
found  other  employment.  It  is  said  by  Chief 
Judge  Bartol  in  Cumb.  &  Fenn.  R.  R.  Co. 
V.  Slack,  supra:  "The  measure  of  damages 
to  be  recovered  is  fixed  by  the  contract,  and 
as  decided  in  Jaffray  v.  King,  S4  Md.  217, 
it  is  the  stipulated  salary  for  the  year,  less 
the  amount  which  had  been  paid  him,  and 
less  the  amount  of  the  money  of  the  company 
be  may  have  actually  received  and  not  ac- 
counted for;  there  being  no  evidence  in  the 
case  that  he  actually  earned  or  might  by 
due  and  reasonable  diligence  have  earned 
wa^es  in  some  other  employment  after  his 
dismissal.  Such  evidence  It  would  be  compe- 
tent to  offer  and  would  diminish  to  that  ex- 
tent the  claim  of  the  appellee,  but,  in  the 
absence  of  all  evidence  of  that  kind,  the 
sum  to  which  he  is  entitled  Is,  as  before 
stated,  fixed  by  the  contract,  and  is  under 
the  Code  a  legal  set-off." 

What  we  have  said  disposes  of  all  the 
contentions  of  the  appellant,  and,  finding  no 
error  In  the  ruling  of  the  court  below,  the 
Judgment  must  he  affirmed. 

Judgment  affirmed,  with  costs. 


EVANS  V.  WATKINS, 
(Supreme  Court  of  New  Hampshire.    Rocking- 
ham.    June  4,  1912.) 

1.  Trespass  (J  20*)— Right  to  Maintain— 
Possession— SuPFiciENCT. 

Where  plaintiff  bought  land  with  his  own 
money,  and  at  his  wife's  request  took  title  in 
her  name,  and  subsequently  his  wife  left  him 
and  sold  to  defendant  the  grass  upon  the  land, 
though  plaintiff  yet  remained  in  possession  and 
had  sowed  a  crop  on  a  portion  of  tlie  premises, 
plaintiff's  possession,  being  at  least  that  of  & 
tenant  at  will  and  not  that  of  a  servant  or 
^?ent,  was  sofficient  to  support  trespass  quare 
clansnm  against  the  defendant  for  entoring  up- 
on the  land  and  cutting  and  removing  the  grass. 
TEd.  Note. — For  other  cases,  see  Trespass, 
Cent.  Dig.  {J  32-^7;   Dec.  Dig.  {  20.  •] 

2.  liANDLOBD    AND    TENANT     (J    277*)— RiGHT 

OF  Re-entry— Crops. 

The  owner  of  land  cannot  lawfully  enter 
and  take  crops  against  a  tenant  at  will  until 
the  tenancy  is  legally  determined. 

[Ed.  Note. — For  other  cases,  see  Londlord 
and  Tenant.  Cent.  Dig.  f{  1169-1178;  Dec. 
I>ig.  S  277.») 


Transferred  from  Sui)erlor  Court,  Rock- 
ingham County ;    Pike,  Judge. 

Trespass  by  Arthur  W.  Evans  against 
Frank  Watkins.  Transferred  from  the  sa- 
perior  court.  Judgment  for  plaintiff  on  the 
verdict 

The  plaintiff  bought  the  premises  in  ques- 
tion in  1907  and  paid  the  purchase  prh% 
from  his  own  money.  His  wife  having  re- 
fused to  live  there  unless  the  title  was  taken 
in  her  name,  the  deed  was  made  to  her,  and 
they  lived  on  the  premises  until  1910.  Some 
months  prior  to  the  alleged  trespass,  the 
plaintiff's  wife  left  him,  and  subsequently 
gave  the  defendant  a  bill  of  sale  of  the 
standing  grass,  for  which  he  paid  her  iQO. 
The  trespass  complained  of  is  the  entry  and 
the  cutting  and  removal  of  the  grass  by  the 
defendant.  At  that  time  the  plaintiff  had 
sowed  oats  upon  a  portion  of  the  prem- 
ises, and  before  the  defendant's  entry  for-  , 
bade  him  to  enter  or  cnt.  If  upon  the  fore- 
going facts  the  plaintiff  can  maintain  this 
action,  a  verdict  for  $50  is  found  for  him; 
otherwise,  there  is  to  be  a  verdict  for  tbe 
defendant  , 

Eastman,  Scammon  &  Gardner,  of  Exeter, 
for  plaintiff.  Shute  &  Shute  and  Arthur  O. 
Fuller,  both  of  Exeter,  for  defendant 

PARSONS,  C  J.  The  action  is  trespass 
quare  clausum.  The  court  found  a  verdict 
for  the  plaintiff,  if  the  plaintiff  could  main- 
tain the  action  upon  the  facts  stated.  This, 
as  the  finding  Is  expressed,  is  understood  to 
mean  a  verdict  for  the  plaintiff.  If  one  could 
be  found  from  the  facts  reported. 

[1]  The  plaintiff  was  in  possession.  His 
possession  was  a  sufilclent  foundation  for  tbe 
action  against  the  defendant,  who  bad  no  ti- 
tle, unless  the  plaintiff's  wife,  by  tbe  sale  of 
the  grass,  could  give  the  defendant  a  right 
to  enter  upon  the  land.  This  she  could  not 
give,  unless  she  might  herself  rightfully  en- 
ter and  take  the  grass.  The  facts  are  briefly 
reported,  but  they  are  sufficient  to  authorize 
the  verdict.  Assuming  upon  the  facts  stated 
that  the  wife  was  the  legal  owner  of  the  ti- 
tle, free  from  the  control  and  interference  of 
her  husband,  she  as  owner  could  not  right- 
fully enter,  if  her  husband  was  rightfully  In 
possession  of  the  premises,  unless  he  occo- 
pled  as  her  servant  or  agent. 

In  1007  the  plaintiff  bought  the  premises 
and  paid  for  them,  intending  to  take  the 
deed  in  his  own  name;  but,  his  wife  protest- 
ing that  she  would  not  go  there  to  live  unless 
the  title  was  taken  in  her  name,  the  convey- 
ance was  made  to  her;  and  it  is  Inferred 
that  the  family  went  "there  to  live,"  and 
occupied  the  premises  (which  appear  to  have 
been  a  farm)  until  some  months  before  the 
alleged  trespass,  when  the  husband  and  wife 
separated,  the  husband  continuing  in  the 
possession,  having  "sowed  oats  upon  a  por- 
tion of  the  premises."     From   these  facts 
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It  could  be  Inferred  that,  although  the  deed 
was  taken  In  the  wife's  name,  the  husband 
had  the  control  and  management  of  the  farm 
upon  which  the  family  lired. 

Where  the  wife  has  the  legal  title  to  a 
farm,  managed  and  controlled  by  her  hus- 
band as  if  he  were  the  owner,  it  is  held  in 
Albln  ▼.  Lord,  39  N.  H.  196,  204,  205,  that. 
In  the  absence  of  evidence  to  the  contrary, 
it  Is  to  be  presumed  that  he  holds  and  oc- 
cupies as  her  tenant,  under  some  agreement 
by  which  the  crops  are  to  be  appropriated 
for  the  benefit  of  the  family,  rather  than 
that  he  carries  it  on  for  her  in  the  capacity 
of  a  servant  or  hired  man.  But  in  State  v. 
Hayes,  69  N.  H.  450,  this  conclusion  was  con- 
sidered to  be  erroneous,  and  it  was  there 
held  that  whether  the  husband  occupied  as 
the  tenant  or  servant  of  his  wife  was  a 
question  of  fact  There  is  no  evidence  that 
the  husband  was  the  servant  or  agent  of  his 
wife  in  the  management  of  the  farm,  or 
that  he  went  into  the  occupation  of  It  against 
or  without  her  consent  Upon  these  facts  the 
only  conclusion  that  can  be  reached  is  that 
he  occupied  as  her  tenant;  and,  no  other  con- 
tract being  shown,  it  must  be  held  that  he 
occupied  as  tenant  at  wUl  (P.  S.  c.  246,  $  1), 
presumably,  from  the  nature  of  the  proper- 
ty, as  such  tenant  from  year  to  year. 

[J]  But  the  wife,  as  owner,  could  not  law- 
fully enter  and  take  the  crops  against  him 
as  tenant  at  will  until  the  tenancy  was  le- 
gally determined.  P.  S.  c.  246,  {  2;  Plum- 
mer  v.  Currier,  52  N.  H.  287,  295,  296;  Dick- 
inson V.  Goodspeed,  8  Cush.  (Mass.)  119 ;  Hil- 
boum  V.  Fogg,  99  Mass.  11.  There  was  no 
evidence  that  the  plaintiff's  tenancy  had 
been  determined  prior  to  the  defendant's 
entry.  As  the  plaintiff  was  rightfully  in 
possession,  he  could  maintain  this  action 
against  the  defendant  claiming  under  the 
owner  of  the  premises.  It  is  therefore  un- 
necessary to  consider  the  question  of  re- 
sulting trust,  and  that  of  the  husband's  right 
in  the  wife's  land  under  the  statute  (P.  S. 
c.  176,  J  1),  which  have  been  argued. 

Judgment  for  the  plaintiff  on  the  verdict. 
All  concurred. 


GLOVER  T.  BAKER   et  aL 

(Supreme  Court  of  New  Hampshire.     Merri- 
mack.    May  7,  1912.) 

1.  Trial  (§  3*)— Obdeb  of  Trial  or  Issues. 

Whether  all  or  a  part  of  the  issues  In  an 
action  tried  by  the  court  shall  be  tried  to- 
gether, and  if  tried  separately,  the  order  in 
which  they  shall  be  tried,  are  questions  of  con- 
venience, to  be  settled  by  the  superior  court 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  «5  6,  7;  Dec.  Dig.  i  3.*] 

2.  Appeal   and   Ebbob    (8   308*)— Transfer 
OF  Questions  of  Law — Power  of  Loweb 

COtJRT. 

VpoQ  an  heir's  petition  for  the  construc- 
tion of  a  will,  and  for  advice  as  to  the  validity 


of  certain  of  its  provisions,  and  his  right  to 
receive  any  of  the  property  which  the  will  at- 
tempted to  dispose  of  by  the  provisions  at- 
tacked, where  the  executor  and  legatees  as 
defendants  demurred,  and  pleaded  in  oar  a  de- 
nial of  plaintiff's  right  to  sne,  bat  not  support- 
ing the  validity  of  the  bequest,  and  where  the 
state  intervened  and  claimed  an  escheat  aiid 
plaintiff,  without  joining  in  the  pleadings,  mov- 
ed for  a  hearing  on  the  demurrer,  the  superior 
court  was  empowered  to  transfer  the  questions 
raised  by  the  demurrer,  without  rullnc,  and 
also  to  transfer  the  question  whether  the  bill 
could  be  maintained,  and,  if  so,  upon  what 
grounds,  in  case  such  question  was  not  proper- 
ly presented  by  the  demurrer. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  1768-1770;  Dec  Dig.  i 
308.»] 

3.  Wills  (S  697»)— Bill  fob  OowBTaucrios— 
Right  of  Action— Pabtt  Not  iw  FiDca- 
ABY  Relation. 

The  only  parties  who  can  call  on  tiie  court 
for  advice  in  the  construction  of  a  will  ar« 
those  in  a  fiduciary  position,  since  ■ach  ques- 
tions are  prospectively  determined  by  a  court 
of  equity  only  in  behalf  of  trustees  who  in  the 
execution  of  a  trust  are  entitled  to  its  protec- 
tion; and  hence  a  plaintiff,  who  is  not  a  trustee 
under  a  will,  nor  a  beneficiary  of  the  tmst  at- 
tempted to  be  created  by  it  and  who  does  not 
in  terms  ask  that  a  trust  be  declared  for  hit 
benefit,  is  not  entitled  to  the  advice  of  the 
court 

TEd.  Note.— For  other  cases,  see  WilU,  Cent 
Dig.  §{  1671-1675;  Dec  Dig.  {  697.*] 

4.  Wills  (8  697*)— Bill  for  Constbtjctios— 
Paeties  Entitled. 

When  qucBtions  as  to  the  meaning  or  va- 
lidity of  the  clauses  of  a  will  come  before  a 
court  in  the  exercise  of  its  ordinary  jarisdic- 
tlon,  the  will  is  constnied  as  a  part  of  the  de- 
termination of  the  cause;  but  this  does  not  re- 
quire the  court  to  advise  every  one  who  may 
think  he  has  an  interest  under  or  adverse  to 
the  will. 

[Ed.  Note.— For  other  cases,  see  WUIs,  Cent 
Dig.  li  1671-1675;  Dec  Dig.  {  697.*] 

5.  Wills  (J  697*)— Bill  for  Conbtrdction— 
PARTiia  Entitled  —  Pabtt  OLAimNO  is 
Hostility  to  thk  Will. 

An  heir  claiming  in  hostility  to  a  will  has 
no  such  interest  in  its  interpretation  as  that 
he  can  require  the  advice  of  the  court  as  to 
his  rights  in  the  estate  by  bill  in  equity  for  the 
construction  of  the  wilL 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i$  1671-1675;   Dec  Dig.  {  697.*] 

6.  Wills  (J  697*)— Bill  fob  Conbibdctiok— 
Parties  Entitled  —  Party  Interestso  iif 
Distribution. 

Under  some  circumstances  a  party  may 
bring  a  bill  in  equity  to  have  his  beneficial  in- 
terest declared  under  his  claim  as  heir  to  a 
distributive  share  in  funds  in  an  executor's 
hands;  but  such  bill  cannot  >be  maintained 
against  an  executor  merely  upon  the  ground  of 
the  tmst  implied  by  law,  but  a  special  cast 
must  be  shown  calling  for  equitable  reUef. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  1671-1675;  Dec  Dig.  (  697.*] 

7.  Courts  (|  472*)— Courts  of  Probats  Jo- 
bisdiction— Exclusive  Jurisdiction. 

Under  Const,  pt.  2,  art  79  (80).  and  Pub, 
St  1901,  c.  182.  I  2,  the  probate  court  ba» 
exclusive  original  jurisdiction  of  the  probata 
of  wills  and  the  settlement  and  distribution  of 
the  estates  of  deceased  persons. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent.  Dig.  §{  1199-1224;   Dec  Dig.  {  472.*) 
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8.  CouBTB  (I  472»)— Courts  of  Probate  Ju- 
risdiction—Exclusive Jurisdiction. 

Until  the  aettlemeiit  of  an  executor's  ac- 
count the  probate  court  has  entire  jurisdiction 
of  the  necessary  procedure. 

[Ed.  Note. — For  other  cases,  see  Courts, 
Cent.  Dig.  II  1199-1224;   Dec,  Dig.  {  472.*] 

9.  Courts  (j  200*)— Courts  of  Probate  Ju- 
risdiction—Superior  Court. 

The  superior  court  has  no  power  to  re- 
quire an  executor  to  account  for  his  adminis- 
tration upon  a  bill  in  equity  or  to  revise  pro- 
ceedings in  the  probate  court,  except  on  ap- 
peal. 

[Ed.  Note. — For  other  esses,  see  Courts, 
Cent.  Dig.  II  441,  442,  454,  489-471;  Dec.  Dig. 
I  20O.»l 

10.  EXKCUTORS  AND  Adkinistratobs  ({  632*) 
— ^Accounting — ^Remedy  on  Bond. 

Where  an  executor,  on  settlement  of  his 
account,  refuses  to  pay  to  any  person  sums  to 
which  he  may  be  legally  entitled,  such  person 
has  a  complete  remedy  upon  the  administra- 
tion bond. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  |{  2431-2451; 
Dec.  Dig.  I  532.*] 

11.  Wills  (|  706*)— Bill  fob  Construction 
— ^Transfer  to  Appellate  Court— Author- 
TTT  to  Exfrbbs  Opinion  on  Bequest  of 
Partifs. 

A  bill  by  an  heir  for  advice  of  the  court  as 
to  the  construction  and  effect  of  a  will,  and  his 
right  to  receive  any  of  the  property  attempted 
to  be  disposed  of  by  the  provisions  attacked, 
was  transferred  from  the  superior  court  upon 
demurrer,  without  ruline,  and  also  upon  the 
question  whether  the  bill  could  be  maintained, 
and,  if  so,  upon  what  grounds,  in  case  the  ques- 
tion was  not  properly  presented  by  demurrer. 
Other  adverse  claimants  under  the  will  fully 
presented  their  views,  and  all  persons  Inter- 
ested were  either  represented  before  the  court 
or  had  had  notice  of  the  suit,  and  the  rights  of 
the  parties  were  not  so  clear  that  it  would  not 
be  the  executor's  duty  to  obtain  at  some  time 
a  judicial  determination  of  the  conflicting 
claims.  Held,  that  the  executor's  concession 
that  the  proceeding  was  maintainable  in  some 
form  might  be  treated  as  a  request  for  advice, 
which  authorized  the  court  to  express  for  his 
benefit  its  opinion  on  the  material  questions 
argued,  notwithstanding  the  bill  was  dismissed 
so  far  as  the  plaintiff's  right  to  maintain  it. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  i  1683;  Dec.  Dig.  |  706.*] 

12.  Pleading  (|  214*)— Demubheb— Admis- 
sions. 

A  demurrer  admits  all  facts  well  pleaded, 
which  cannot  be  varied  or  answered  by  allega- 
tions of  fact,  but  it  does  not  admit  the  conclu- 
sions of  law  attempted  to  be  drawn  therefrom. 
[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |{  625-534;   Dec.  Dig.  {  214.*] 

13.  WniB  (I  423*)— Probate— CoNOLUsivi- 
NEBS  OF  Decree. 

The  decree  of  the  probate  court  allowing 
a  will  is  a  judgment  establishing  the  instru- 
ment to  be  the  will  of  the  alleged  testator,  and 
SO  long  as  It  stands  it  is  conclusive  of  the  gen- 
aineness  and  validity  of  the  will, 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.    K  911-913;    Dec.   Dig.    |   423.*] 

14.  Wills  (|  421*) —Probate— Collateral 
Attack. 

The  judgment  of  the  probate  court  allow- 
ing a  will  is  not  open  to  collateral  attack  on 
the  ground  of  fraud  and  undue  influence  in  se- 
curing the  execution  of  the  will;  and,  except  in 
a   direct  proceeding  to  set  the  probate  aside, 


evidence  of  facts  inconsistent  with  the  judg- 
ment is  incompetent. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  II  904-010;   Dec,  Dig.  |  421.*] 

15.  Wills  (§  225*)— Probate— Contest  on 
Qbound  of  Fraud. 

Whether  a  paper  presented  for  probate 
was  the  will  of  the  testator,  or  the  product  of 
other  minds  operating  upon  hers  through  fraud 
or  undue  influence,  is  a  question  which  could 
have  been  raised  in  opposition  to  its  probate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig,  I  547;   Dec,  Dig,  {  225,*) 

16.  Wills  (|  216*)— Probate— Partial  Pro- 
bate. 

Where  objection  to  the  probate  of  a  will  on 
the  ground  of  fraud  or  undue  influence  goes 
only  to  a  portion  of  the  will,  it  defeats  the  will 
only  to  the  extent  of  the  proof,  and  probate 
thereof  may  be  limited  to  the  portions,  if  any, 
not  found  to  have  been  so  induced. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  I  524;   Dec.  Dig.  §  216.*] 

17.  Wills  (|  439*)— Construction  — Intent 
of  Testator, 

Where  the  testator's  purpose  can  be  as- 
certained and  is  legal,  it  is  the  duty  of  the  court 
to  give  it  effect, 

[Ed,  Note.— For  other  cases,  see  Wills,  Cent. 
Dig,  fl  952,  955,  057;  Dec.  Dig.  |  439.*] 

18.  Charities  ({  36*)— Creation— Purposes. 
A  gift  in  trust  to  a  charitable  or  religious 

organization,  without  more,  is  in  trust  for  the 
purposes  of  the  organization, 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent.  Dig.  {  65;  Dec,  Dig,  §  36,*] 

19.  Wills  (|  15*)— Gift  for  Religious  Pub- 
poses— Limitation  on  Amount— Statutes— 
"Gift  fob  Use  of  Chubch." 

A  gift  of  all  the  property  of  an  estate  not 
otherwise  disposed  of  to  a  church,  in  trust  for 
the  repair  of  the  church  and  church*  buildings, 
and  for  promoting  and  extending  the  religion  of 
Christian  Science,  is  a  gift  for  religions  pur- 
poses, and  not  a  gift  to  a  church,  or  "gift  for 
the  use  of  a  church,"  within  Pub.  St,  loOl,  c, 
152,  I  10,  providing  that  the  income  of  any 
grant  or  donation  made  to  or  for  the  use  of 
a  church  shall  not  exceed  $5,000  a  year,  nor 
R.  L.  Mass,  c  37,  |  9,  which  limits  the  income 
of  gifts  for  the  use  of  any  one  church  to  $2,000 
a  year. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  I  36;    Dec,  Dig.  {  15.*] 

20.  Statutes  (|  205*)— Construction— Con- 
struing All  Parts  Together. 

It  is  a  rule  in  the  construction  of  statutes 
that  all  parts  of  the  act  must  be  construed  to- 
gether. 

[Ed,  Note,— For  other  cases,   see  Statutes^ 
Cent,  Dig,  f  282;  Dec,  Dig,  |  205,*] 

21.  Statutes  (|  182*)— Construction  —  In- 
tent OF  Legislatube, 

In  the  construction  of  statutes,  such  con- 
struction must  be  given  as  will  best  answer  the- 
intention  of  the  makers;  and  to  accomplish  this 
the  letter  of  the  statute  may  be  restrained  or 
enlarged  by  an  equitable  construction,  or  it 
may  Be  construed  contrary  to  the  letter. 

[Ed.  Note.— For   other  cases,  see   Statutes. 
Cent.  Dig.  |  260;  Dec,  Dig.  1 182.*] 

22.  Charities  (|  20*)— Gift  to  Unincorpo- 
rated Association— Validity. 

Gifts  in  trust  to  an  unincorporated  as- 
sociation are  sustained  in  equity. 

[Ed.  Note.— For  other  cases,   see  Charities, 
Cent.  Dig.  ||  18-33;   Dec.  Dig.  |  20.*] 
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23.  Crabities  ((  20*)— Capacitt  to  Act  as 
Trustee. 

Towns,  like  other  corporations,  may  act 
as  trustees  for  purposes  not  incompatible  with 
tUe  objects  of  their  organization. 

[Ed.  Note. — For  other  cases,  see  Charities, 
Cent.  Dig.  ||  18-33;   Dec.  Dig.  §  20.»] 

24.  Chabities    (J  20*)— Capacity   of  Reu- 
OIOU8  Society  to  Act  as  Tbustee. 

Under  legislation  relating  to  religious  so- 
cieties, and  especially  under  Pub.  St.  1901,  c. 
152,  {  2,  which  authorizes  such  societies  to 
raise  money  by  taxation  of  their  members,  they 
have  the  same  parochial  powers  as  towns  ex- 
isting prior  to  the  legislation,  and  may  act  as 
trustees  for  purposes  not  incompatible  with  the 
object  of  their  organization. 

[Ed.  Note. — For  other  cases,   see  CharitieSt 
Cent  Dig.  f{  18-^;  Dec  Dig.  §  20.*] 

K5.  Charities  (|  24*)— Trustee— Refusal  to 

Act. 
On  the  creation  of  a  valid  testamentary 
trust,  the  refusal  of  the  trustee  named  to  act, 
because  of  incapacity,  will  not  avoid  the  trust, 
since  equity  never  allows  a  valid  trust  to  fail 
for  want  of  a  trustee,  except  when  it  appears 
that  the  testator  reposed  a  personal  confidence 
in  the  trustee  named. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent.  Dig.  !  8;   Dec  Dig,  {  24.*) 

26.  Charities  (|  33*)- Constbuction— Trus- 
tee»— Pebsokai.  Thubt. 

A  gift  in  trust  to  a  religious  association,  to 
lue  the  income  for  the  repair  of  a  church  and 
wner  church  buildings,  and  the  balance  of  the 
income  and  such  part  of  the  principal  as  mi^ht 
be  deemed  wise  for  the  promotion  of  Christian 
Science,  was  intended  as  a  trust  to  be  executed 
by  the  persons  who  from  time  to  time  mi^ht 
constitute  the  association,  and  was  not  in- 
tended to  limit  the  discretion  conferred  to  any 
particular  person. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent.  Dig.  fi  68-74;   Dec.  Dig.  t  33.*] 

27.  Charities    ({  47*)— Judicial  Appoint- 
UENT  or  Trustee. 

Where  testatrix  intended  a  gift  in  trust  to 
a  religious  association  to  be  administered  by 
persons   professing  the  belief   she   desired   to 

gromote,  it  woula  be  the  duty  of   the  court, 
t  appointing  a  trustee,  not  to  appoint  any  one 
hostile  to  such  purpose. 

[Ed.  Note. — For  other  cases,   see  Charities, 
Cent.  Dig.  1 85;  Dec.  Dig.  f  47.*] 

28.  Chabities    (|  49*)— Validitt— Adminis- 
tration—Rights OF  Heir. 

Where  a  valid  charitable  trust  is  created, 
an  heir  of  the  creator  has  no  concern  as  to 
the  manner  in  which  or  the  persons  by  whom 
the  trust  is  carried  into  effect. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent.  Dig.  i  82;  Dec  Dig.  {  49.*] 

29.  Chabities   (S  20*) —Capacity  to  Takb 
AND  Hold  Profebty — Statutes. 

Pub.  St.  1001,  c.  152,  entitled  "Religious 
Societies,"  was  intended  to  regulate  the  prop- 
ecty  holding  capacity  of  the  quasi  corporations 
created  by  the  act,  and  to  make  provision 
wliereby  defects  In  a  church  organization  were 
supplied,  so  that  property  donated  for  pious 
purposes  might  not  fail  of  reaching  the  objects 
intended  by  the  donor;  the  purpose  of  the 
dhapter  not  being  to  limit  or  destroy  gifts  to 
pious  nses,  but  to  promote  and  effectuate  them. 
[Ed.  Note.— For  other  cases,  see  Charities, 
Cent.  Dig.  if  18-33;   Dec.  Dig.  |  20.*] 

30.  Statutes  (|  226*)— Construction— Deci- 
sions OF  Jurisdiction  Whence  Derived. 

Pub.  St.  1001,  c.  152,  entitled  "Religious 
Societies,"  section  10  of  which  limits  the  in- 


come of  any  gift  for  the  use  of  a  charch  to 
$5,000  a  year,  was  not  derived  from  the  mort- 
main act  (9  Geo.  II,  c.  86),  and  hence  the  Eng- 
lish decisions  interpreting  that  statute  have 
no  bearing  on  itd  construction. 

[Ed.    Note. — For   other  cases,   see   Statutes. 
Cent.  Dig.  ${  256,  307;   Dec  Dig.  f  22&*) 

31.  Statutes  (f  217*)— Construction— His- 
tory OF  Legislation. 

In  the  construction  of  a  statute,  the  his- 
tory of  legislation  upon  the  subject,  the  cir- 
cumstances under  which  the  act  was  adopted, 
and  the  other  provisions  accompanying  it,  are 
competent  evidence. 

[Ed.   Note. — For  other  cases,   se«   Statntea, 
Cent.  Dig.  {  293;  Dec  Dig.  i  217.*] 

32.  Statutes  (|  181*)  —  CoNSntocnoN  - 
Avoidance  of  Absurd  or  Unrbasonablc 
Construction. 

If  one  view  which  may  be  taken  of  legisla- 
tive language  produces  an  absurd  and  unrea- 
sonable result,  that  fact  is  evidence  that  no 
such  purpose  was  within  the  legislative  par- 
pose,  if  the  language  used  is  capable  of  a  differ- 
ent construction. 

[Ed.  Note.— For   other  cases,   see   Statutes, 
Cent.  Dig.  §{  230,  263;   Dec  Dig.  |  181.*] 

38.  Wills  (I  16*)— Testamentary  Capacitt 
— Gift  to  Religious  Uses— Statutes. 
Under  Pub.  SL  1901,  c  186,  secUon  1  of 
which  provides  that  every  sane  person  of  the 
age  of  21  years  may  dispose  of  hia  property, 
real  and  personal,  and  of  any  rifcht  or  interest 
therein,  by  his  last  will  in  writing,  and  which 
places  no  limitation  on  the  amount  that  mty 
be  given  to  educational,  charitable,  or  pioos 
uses,  or  to  any  one  corporation  or  individual. 
and  Pub.  St.  1901,  c.  152,  entitled  "Religioos 
Societies,"  which  provides  by  section  2  th«t 
the  income  of  any  gift  to  or  for  the  use  of  a 
church  shall  not  exceed  $5,000  a  year,  a  gift  m 
excess  of  ^5,000,  made  by  a  resident  teatatrii 
to  a  religious  association  in  Massachusetts, 
was  not  prohiliited,  since  chapter  152,  {  2,  was 
not  intended  to  limit  the  testamentary  capadtj 
of  residents  of  this  state. 

[Ed.  Note.— For  other  cases,  see  'Wills,  Cent 
Dig.  i  36;  Dec.  Dig.  f  15.*] 

34.  Wills  (g  671*)— Conbtruoiion— Tbustb- 

Requisites  to  Creation. 

The  words  of  a  will  to  create  a  tmat  mast 
be  imperative,  most  make  the  subject  certain, 
and  the  object  as  certain  as  the  subject 

[Ed.  Note.— For  other  cases,  see  Willa,  Cent 
Dig.  II  1577,  1578,  1586;   Dec  Dig.  §  67L*] 

36.  Wills  (|  671*)— Trusts— Requisites  to 
Creation  — Certainty  as  to  Subject  of 
Trust. 

A  gift  of  all  of  an  estate  not  otherwise  dis- 
posed of  by  the  will  is  sufGciently  certain  as  to 
the  subject  of  the  trust. 

[Ed.  Note.— For  other  cases,  see  Wilis.  Cent 
Dig.  II  1577,  1578,  1586;  Dec  Dig.  §  OTL*] 

36.  Charities  (1 18*) — Public  Charity— Rs- 
PAIR  and  Bkneftt  of  Church. 

A  gift  in  trust  for  the  repair  of  a  charch 
is  valid  as  a  public  charity;  and  a  ^ft  for  tbr 
repair  of  a  definitely  described  bnilding  belong- 
ing to  the  church,  and  of  any  bailding  or  baild- 
ings  that  may  be  substituted  therefor,  in  the 
absence  of  a  showing  that  they  are  not  for  the 
benefit  of  the  church.  Is  also  valid. 

[Ed.  Note.— For  other  cases,  see  Charitiea. 
Cent  Dig.  |  37 ;   Dec  IMg.  {  13.*] 

37.  Charities  (|  4*)- Validitt— Admihis- 
TEBiNQ  Several  Pasts  Together. 

It  is  no  objection  to  the  validity  of  a  char- 
itable gift  that  it  is  made  op  of  several  parts, 
which  are  to  be  administereKd  together,  the  in- 
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Tome  to  be  divided' according  to  the  discretion 
of  the  tmstee. 

[Kd,  Note.— For  otiier  caaee,  see  Charities, 
Cent.  Dig.  {{  9,  10;    Dec.  Dig.  I  4.*} 

38.  Wills  ({  488*)  —  Ahbiouitt— Evidkncb 
TO  Aid  CoNSTKuCTiON. 

A  court  may  not  declare  an  instrument 
ambiguous,  because  of  ignorance  of  any  par- 
ticnlar  fact,  art,  or  science,  familiar  to  the 
person  who  used  the  words,  and  a  Imowledge 
of  which  is  necessary  to  a  right  understanding 
of  such  words,  nor  prononnce  an  instrument 
ambiguous,  until  it  has  brought  to  its  aid  in 
its  interpretation  all  the  aid  afforded  by  the 
collateral  facts  and  circumstances. 

[Ed.  Note.— For  other  cases,  see  Will*,  Cent. 
Die.  H  1024,  1025,  1033-1036;  D*.  Dig.  f 
488.*J 

39.  Chakitibs  (I  22*)— Certainty  of  Object 
""^* 'Church  *' 

A  gift  in  trust  to  "the  First  Church  of 
Christ,  Scientist,"  for  the  promotion  of  the 
"religion  of  Christian  Science  as  taught  by 
me,"  when  construed  in  connection  with  the 
term  "church,"  which  imports  an  organization 
for  religious  purposes,  and  the  allegations  of 
a  bill,  admitted  by  demurrer,  that  the  church 
existed  as  a  religious  society,  with  a  large 
membership,  and  that  it  was  organized  by  the 
testatrix  for  the  promotion  of  the  doctrines  of 
Christian  Science,  which  doctrines  were  ascer- 
tainable from  books  published  by  the  testatrix, 
was  not  indefinite  as  to  its  object. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  !i  51-66;   Dec  Dig.  {  22.» 

For  other  definitions,  see  Words  nnd  Phrases, 
vol.  2,  pp.  1152-1155,  voL  8,  p.  7602.] 

40.  Charitiks   (S  22»)— Gift  to  Tbtjsteeb— 
DiscBETioN— Certainty  or  Object. 

The  fact  that  a  charitable  gift  is  to  trus- 
tees, whose  discretion  the  donor  intended  should 
determine  the  manner  in  which  the  gift  should 
be  applied  to  effect  their  charitable  purpose, 
relieves  the  gift  of  uncertainty,  which  might 
otherwise  defeat  it. 

[£^  Note.— For  other  cases,  see  Charities, 
Cent,  Dig.  |t  61-56:   Dec.  Dig.  {  22.*] 

41.  Charities  (|  10»)— Gift  fob  Benefit  of 
Public  Generally. 

A  gift  for  the  benefit  of  the  public  gener* 
ally  is  valid. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent.  Dig.  |  84;  Dec.  Dig.  {  10.*] 

42.  Crarities  (f  29*)  —  Validity— Appuca- 

TION  TO  PDBPOSE  NOT  CHARITABLE. 

Where  the  will  of  the  donor  of  a  charitable 
trust  permits  the  trustees  in  their  discretion  to 
apply  the  whole  or  a  part  of  the  fund  to  ob- 
jects not  charitable,  the  gift  is  void;  but  in 
case  of  a  trust  for  the  repair  of  a  church  and 
church  buildings,  the  purchase  of  material 
therefor  In  open  market  would  not  be  an  ap- 
plication of  the  fund  to  a  purpose  not  charita* 
Die,  SO  as  to  avoid  the  gift,  even  if  the  trans- 
action was  beneficial  to  those  dealing  in  such 
material,  since  it  is  the  purpose  of  the  expend- 
iture, its  promotion  of  the  object  of  the  trust, 
vrbicfa  alone  limits  the  power  of  the  trustees. 

[E2d.  Note. — For  other  cases,  see  Charities, 
Cent.  Dig.  H  59,  60;  Dec.  Dig.  i  29.*] 

43.  Chabitibs   (i  18*)— Validity  — "Piety" 
— "Religion.'' 

In  determining  the  validity  of  a  charity, 
there  is  no  distinction  between  the  promotion 
of  "piety"  and  of  "religion";  the  two  words 
being  synonymons. 

[Ed.  Note. — For  other  cases,  see  Charities, 
Cent.  Dig.  I  37;   Dec.  Dig.  §  13.* 

ITor  Other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6063,  60(i4.] 


44.  Cpapities  f  J  13* )—Vai.tdity— Promotion 
OP  Christian  Science— Pecuniary  I'bofit 
OF  Donee. 

A  gift  to  trustees  of  a  Christian  Science 
church,  a  voluntary  religious  organization,  for 
the  promotion  of  the  doctrines  of  Christian 
Science  as  taught  l>y  the  donor,  who  had  or- 
ganized the  church,  held  by  the  church  for  its 
charitable  purposes,  and  not  for  the  private 
profit  of  any  persons  as  owners  or  stockhold- 
ers, is  not  invalid  as  a  charity  because  the 
promotion  of  Christian  Science  is  in  some  sense 
a  business  owned  and  carried  on  by  the  church. 
[Ed.  Note. — For  other  cases,  see  Charities, 
Cent.  Dig.  {  37;  Dec.  Dig.  {  13.*] 

45.  Charities  (f  13*)— Validity— Promotion 
OF  Christian  Science— Enrichment  op 
Private  Owners. 

Where  the  necessary  effect  of  a  gift  in 
trust  of  a  Christian  Science  church  for  the 
promotion  of  Christian  Science  would  l>e  to 
enrich  any  private  owners  thereof,  the  gift 
could  not  be  sustained  as  a  charity. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent.  Dig.  i  87;   Dec  Dig.  {  13.*] 

46.  Charities  ({  10*)— Validity— Genbral 
Public  Benefit. 

A  gift  of  all  of  an  estate  not  otherwise  dis- 
posed of  by  will  to  a  Christian  Science  church, 
a  voluntary  religious  orgnnizntion,  in  trust  for 
the  promotion  of  Christian  Science,  is  not  in- 
valid, though  Christian  Science  be  admitted  to 
be  a  faith  cure,  and  not  a  religion,  since  wheth- 
er the  promotion  intended  is  of  a  religion  or 
a  system  of  therapeutics,  or  a  combination  of 
the  two,  whether  it  aims  to  benefit  mankind 
by  insuring  their  happiness  in  a  future  state, 
or  by  rendering  their  existence  more  tolerable 
in  this  world,  it  is  a  gift  for  a  general  public 
use. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent.  Dig.  {  34;  Dec  Dig.  {  10.*] 

47.  Charities  (J  12*)  —  VALiDiTr  — Educa- 
tional Purposes. 

Where  one  is  interested  in  an  educational 
scheme  which  he  might  legally  publish  and  pj-o- 
mote  in  his  lifetime,  there  is  no  legal  objection 
to  gifts  by  himself  or  others  to  extend  and 
promote  it  by  publishing  his  writings,  or  by 
any  other  lawful  means,  after  his  death. 

[Ed.  Note. — For  other  cases,  see  Charities, 
Cent.  Dig.  {  86;  Dec  Dig.  |  12.*] 

48.  Words  and  Phrases— "Public  Policy." 
By  "public  policy"  is  intended  the  policy  of 

the  state,  as  evidenced  by  its  Constitution  and 
statutes,  and  the  provisions  of  the  common  law 
as  evidenced  by  the  decisions  of  its  courts. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  voL  0,  pp.  5818,  5814;  voL  8,  p. 
7773.] 

49.  Charities  (i  29*)— Validitt— Constbuo- 

TION. 

Where  the  object  of  a  gift  to  trustees  for 
charitable  purposes,  leaving  to  their  discre* 
tion  the  means  to  be  employed,  is  itself  lawful, 
it  will  not  be  inferred  that  unlawful  means  were 
intended  to  be  employed,  and  it  is  no  objection 
thai  unlawful  methods  might  be  employed  for 
such  purpose. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent.  Dig.  §{  59,  60;  Dec  Dig.  {  29.*] 

50.  Constitutional  Law  ({  84*)— Civil  and 
Personal  Rights— Reuoioub  Liberty. 

Under  Bill  of  Rights,  art.  5,  which  declares 
that  every  individual  has  a  natural  and  inalien- 
able right  to  worship  God  according  to  the 
dictates  of  his  own  conscience  and  reason,  and 
shall  not  be  restrained  or  molested  for  his  re- 
ligious profession  or  sentiments,  provided  be 
does  not  disturb  the  public  peace,  or  disturl) 
others  in  their  religious  worship,  one  has  the 
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right  to  entertain  such  opinions  as  he  chooses, 
and  to  make  a  religion  of  it,  and  to  teach  them 
to  all  others,  since  their  rights  of  belief  are 
as  extensive  as  his,  and  this  legal  right  to 
teach  is  not  ended  with  his  death. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  H  152-154;  Dec.  Dig.  { 
84.»] 

61.  CoNBTmjTIONAL    LAW     (g    50*)— DEPABT- 

MKNTB  or  Government— tioiSLATiVE  Pow- 
ers—Ptjblic  POUCY. 

The  lawmaking  power  of  the  state  is  alone 
invested  with  the  authority  to  determine  its 
public  policy. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  S§  48,  49:  Dec.  Dig.  i 
50.»] 

62.  CONSTITUTIONAI,  LAW  (|  70*)  —  DEPART- 
MENTS OF  Government— JuDiciAi.  Powers. 

Courts  have  no  power  to  inaugurate  or  de- 
termine the  public  policy  of  the  state.  It  is  for 
them  to  ascertain  and  apply  the  legislative 
policy. 

[Ed.  Note. — ^For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  gf  129-132,  137;  Dec. 
Dig.  f  70.*i 

63.  Charities  (§  4*)— Purposes  of  Gift- 
Promotion  OF  Christian  Science — 1«- 
galitt. 

The  teaching  and  practice  of  Christian 
Science  as  a  system  of  faith  cure  or  mental 
therapeutics,  treating  disease  without  the  use 
of  drugs  or  instruments,  or  extirpating  it  by  be- 
lief in  its  nonexistence,  not  requiring  its  disci- 
ples to  violate  Laws  1901,  c.  16,  §  2,  requiring 
any  person  knowing  or  having  reason  to  believe 
that  a  person  in  any  of  certain  relations  to 
him  has  any  malignant  communicable  disease 
to  give  notice  to  a  health  officer,  is  not  against 
the  policy  of  the  state  as  shown  by  its  general 
course  of  legislation,  or  by  any  specific  en- 
actments; Laws  1897,  c.  63,  regulating  the 
licensing  and  registration  of  physicians  and 
surgeons,  by  section  11  expressly  excluding 
from  its  restrictions  persons  practicing  "Chris- 
tian Science  so  called,"  and  hence  a  gift  to 
trustees  for  the  promotion  of  the  doctrines  of 
Christian  Science  is  not  illegal. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent.  Dig.  H  8,  10;    Dec.  Dig.  §  4.*] 

Transferred  from  Superior  Court,  Merri- 
mack County;    Wallace,  Chief  Judge. 

Bill  by  George  W.  Glover  against  Henry 
M.  Baker,  executor,  and  others.  The  bill 
was  demurred  to,  and  the  case  transferred 
without  a  ruling.  Bill  ordered  dismissed, 
and  case  discharged. 

Bill  In  equity,  brougltt  by  George  W.  Glov- 
er, for  tlie  construction  of  the  will  of  his 
mother,  Mary  G.  B.  Eddy,  and  for  advice  as 
to  the  validity  of  certain  provisions  thereof. 
The  defendants  are  the  executor,  Henry  M. 
Baker,  and  five  residents  of  Massachusetts, 
who  constitute  the  board  of  directors  of  the 
First  Church  of  Christ,  Scientist,  in  Boston. 
The  Attorney  General,  claiming  for  the  state 
by  escheat,  George  W.  Baker,  a  nephew  of 
the  testatrix,  John  B.  Baker,  her  grand- 
nephew,  and  George  W.  Glover,  Jr.,  a  son  of 
the  plaintiff,  were  given  leave  to  intervene. 
Transferred  from  the  April  term,  1911,  of 
the  superior  court  upon  demurrer,  without  a 
ruling,  by  Wallace,  C.  J.,  who  also  of  bis 
own  motion  transferred  the  question  whether 
the  bill  can  be  maintained,  and,  if  so,  upon 


what  grounds,  in  case  such  question  !■  not 
properly  presented  by  the  demurrer. 

For  disposition  of  plaintiiTs  motion  to  re- 
mand, see  76  N.  H.  261,  81  AU.  1081. 

Hannis  Taylor  and  William  TU.  Clumbers, 
both  of  Washington,  D.  C,  Herbert  Parker 
and  John  D.  Long,  both  of  Boston,  Mass., 
William  E.  Chandler  and  De  Witt  C.  Howe, 
both  of  Concord,  and  John  W.  Kelley.  of 
Portsmouth,  for  plaintiff.  Taggart,  Tattle, 
Burroughs  &  Wyman,  of  Manchester,  for  in- 
tervener George  W.  Baker.  William  A.  J. 
Giles,  of  Concord,  for  intervener  John  B. 
Baker.  Reuilck  &  Jackson,  of  Concord,  for 
intervener  George  W.  Glover,  Jr.  EMlwin  G. 
Eastman,  Atty.  Gen.,  Robert  L.  Mannin!!. 
Special  Counsel,  of  Manchester,  and  Joseph 
S.  Matthews,  of  Concord,  for  the  State. 
Elder,  Whitman  &  Barnum,  WilUnm  A. 
Morse,  and  Lieon  M.  Abbott,  all  of  Boston, 
Mass.,  and  Streeter,  Demond  &  Woodworth, 
of  Concord,  for  defendants. 

PARSONS,  O.  -J.  Mary  Baker  Eddy  died 
December  3,  1910.  On  the  14th  of  that 
month  ber  will  was  duly  probated  in  this 
county.  The  defendant  Baker  has  been  ap- 
pointed executor  and  has  qualified  by  giving 
bond.  January  12,  1911,  the  plaintiff,  a  son 
of  the  deceased,  commenced  this  proceeding 
against  the  executor  and  five  persons  alleged 
to  be  the  directors  of  the  First  Church  of 
Christ,  Scientist,  in  Boston,  Mass.  The 
plaintiff  in  bis  bill  (or  petition,  as  be  names 
it)  alleged  the  above  facts,  argumentatively 
stated  that  the  property  of  the  deceased  ex- 
ceeds $2,000,000  in  value,  and  aUeged  that 
the  will  attempts  to  dispose  of  the  great 
bulk  of  the  estate  by  gifts  to  said  church. 
or  its  directors,  directly  and  In  trust,  and 
attacked  the  validity  of  the  clauses  of  the 
will  making  such  gilta.  The  prayer  of  the 
bill  is  for  the  advice  of  the  court  as  to  the 
true  construction,  meaning,  and  effect  of  the 
will,  and  the  right  of  the  plaintiff  to  receive 
any  of  the  property  which  the  will  attempts 
to  dispose  of  by  the  clauses  attacked.  The 
defendants  demurred,  pleaded  in  ttar,  and 
answered.  It  does  not  appear  from  tlie 
record  which  has  been  sent. to  ttiis  court  that 
there  has  been  any  Joinder  on,  or  answer 
to,  the  various  pleadings.  There  is  no  rep- 
lication to  the  answer.  The  case  has  not 
been  set  for  hearing  upon  the  bill  and  an- 
swer, or  for  argument  upon  the  plea.  The 
only  progress  in  the  superior  court  appears 
to  tiave  been  a  motion  by  the  plaintiff  for  a 
hearing  upon  the  demurrer. 

[1,  2]  Whether  all  or  a  part  at  tbe  issues 
in  an  action  shall  be  tried  at  one  time,  and 
the  order  in  which  they  shall  be  tried  if 
determined  separately,  Is  a  question  of  Jus- 
tice and  convenience,  usually  settled  by  the 
superior  court  Owen  v.  Weston,  63  N.  H. 
599,  4  Atl.  801,  66  Am.  Rep.  647 ;  Olover  t. 
Baker,  76  N.  H.  261,  81  AtL  1081.    Although 
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the  defendants'  plea  presented  matter  claim- 
ed to  bar  the  plaintiff  from  making  any 
claim  to  Ills  mother's  estate,  in  the  situatlof^ 
of  the  case  the  superior  court  was  of  the 
opinion  that  the  progress  of  the  cause  would 
be  advanced  by  first  securing  a  final  de- 
termination of  the  questions  of  law  raised 
by  the  demurrer,  and  transferred  those  ques- 
tions to  this  court,  with  the  suggestion  that 
If  the  defendants'  demurrer  does  not  raise 
the  question  whether  the  bill  can  be  main- 
tained, and,  if  maintainable  at  all,  upon 
what  grounds  it  may  be  maintained,  those 
questions  were  specially  reserved  by  the  pre- 
siding justice  of  his  own  motion.  The  pow- 
er of  the  court  to  make  such  -a  transfer  has 
already  been  determined.  Glover  v.  Baker, 
76  N.  H.  261,  81  Atl.  1081. 

No  ground  appears  upon  which  to  ques- 
tion the  ruling  as  a  finding  of  fact  of  prop- 
er procedure,  even  if  upon  portions  of  the 
pleadings  other  questions  were  presented  to 
the  trial  court  for  decision.  The  defend- 
ants' plea  went  merely  to  the  maintenance 
of  this  action  by  the  plaintiff.  It  did  not 
support  the  validity  of  the  bequests.  The 
plaintiff  concedes  that,  If  the  bequests  are 
lawful,  he  has  barred  himself  from  ques- 
tioning the  will.  If  the  bequests  are  un- 
lawful, such  as  the  law  will  not  permit  to 
be  carried  into  effect,  whether  in  that  case 
the  plaintiff  is  or  is  not  entitled  to  share  in 
the  estate  thereby  left  undisposed  of  by  the 
wiU  is  a  question  between  him  and  the  other 
parties  who  have  been  permitted  to  Join  in 
the  litigation — the  more  remote  heirs  of  Mrs. 
Eddy  and  the  state.  Especially  in  view  of 
the  claim  of  escheat  now  made  by  the  state, 
is  it  clear  that  the  validity  of  the  bequests 
must  at  some  time  I>e  determined.  If  they 
are  valid,,  the  litigation  Is  ended.  If  they 
are  Invalid,  the  legatees  have  no  further  in- 
terest in  the  cause. 

[3]  The  question  transferred  is  the  right 
of  the  plaintiff  to  maintain  the  bill,  and  that 
is  the  only  question  transferred.  The  prayer 
of  the  bill  is  for  advice  as  to  the  plalntifTs 
rights.  The  defendants  demur,  for  the  rea- 
son that  it  appears  on  the  face  of  the  bill 
that  the  plaintiff  does  not  occupy  any  fidu- 
ciary position  entitling  him  to  the  advice 
and  direction  of  a  court  of  equity.  The  only 
parties  who  can  call  on  the  court  for  advice 
are  those  In  a  fiduciary  position.  Questions 
are  prospectively  determined  by  a  court  of 
equity  only  in  behalf  of  trustees  who  In  the 
execution  of  a  trust  are  entitled  to  its  pro- 
tection. Greeley  v.  Nashua,  62  N.  H.  166, 
167 ;  Ellis  V.  Aldrlch,  70  N.  H.  219,  222,  47 
Atl.  95;  Bailey  v.  Mclntire,  71  N.  H.  329, 
52  Atl.  446;  Drake  v.  True,  72  N.  H.  322, 
56  Atl.  749;  Harvey  v.  Harvey,  73  N.  H. 
106,  59  Atl.  621. 

The  plaintiff  is  not  a  trustee,  nor  is  he  a 
beneficiary  of  the  trusts  attempted  to  be 
created  by  the  will,  nor  does  he  ask  in  terms 
tliat  a  trust  be  declared  for  his  benefit  in 
the  property  in  question.    He  is  not  entitled 


to  the  advice  of  the  court  The  defendants 
did  not  insist  upon  this  objection  In  argu- 
ment, but  appear  to  concede  in  the  brief, 
and  in  fact  did  concede  in  oral  argument, 
that  if  the  plaintiff  might  liave  an  Interest 
in  the  estate  be  could  require  a  construction 
of  the  will.  The  plaintiff  claims  In  his  brief 
that  "there  can  be  no  possible  question  ei- 
ther as  to  the  Jurisdiction  of  the  superior 
court  or  as  to  the  form  of  the  bill  in  the 
present  case."  But  while,  in  view  of  the 
attitude  of  the  parties  to  the  cause,  the 
court  may  perhaps  properly  proceed  to  the 
consideration  of  the  validity  of  the  question- 
ed clauses  of  this  will,  an  examination  of 
the  cases  cited  by  the  plaintiff  does  not  so 
clearly  sustain  the  proposition  above  quoted 
that  the  question  can  properly  be  passed 
without  some  consideration.  The  procedure 
in  this  case  ought  not  to  be  permitted  to 
stand  as  authority  for  the  proposition  that 
immediately  upon  his  appointment  an  execu- 
tor can  be  dragged  Into  court  and  compelled 
to  litigate  against  his  will  questions  which 
certainly  cannot  arise  until  the  estate  is 
ready  for  distribution,  unless  it  is  clear 
such  is  the  law. 

[4]  When  questions  as  to  the  meaning  or 
validity  of  the  clauses  of  a  will  come  before 
a  court  in  the  exercise  of  its  ordinary  Juris- 
diction, such  an  instrument  Is  construed  as 
part  of  the  determination  of  the  cause.  But 
this  does  not  require  the  court  to  advise 
every  one  who  may  think  he  has  an  interest 
under  or  adverse  to  a  will  or  other  instru- 
ment The  only  case  of  similar  procedure 
found  in  this  state  is  Haynes  v.  Carr,  70  N. 
H.  463,  484,  49  Atl.  638.  In  that  case  the 
executors  filed  an  answer,  which  they  asked 
to  have  considered  as  a  cross-bill,  asking  the 
advice  of  the  court,  and  the  case  was  dispos- 
ed of  by  ordering  the  dismissal  of  the  plain- 
tiffs' bill,  with  a  decree  advising  the  execu- 
tors. 

[61  In  Bowers  v.  Smith,  10  Paige  (N.  T.) 
193,  it  is  said,  in  substance  as  quoted  in  the 
plaintiff's  brief:  "An  executor  takes  the 
legal  estate  in  the  personal  property  of  the 
testator  as  trustee  for  the  legatees  or  next 
of  kin;  and  the  court  of  chancery  having 
general  Jurisdiction  in  cases  of  trusts,  any 
person  having  an  Interest  In  such  property, 
either  as  a  legatee  or  distributee  of  the  de- 
cedent may  file  a  bill  in  that  court  against 
the  executor,  to  have  the  construction  of  the 
will  settled,  or  to  have  the  question  as  to 
the  validity  of  any  of  its  provisions  deter- 
mined, so  far  as  concerns  the  interest  of  the 
complainant  in  the  property,  and  to  have  a 
decree  against  such  executor  for  such  parts 
or  portions  of  the  property  as  he  is  legally 
and  equitably  entitled  to  receive."  This 
statement  was  not  involved  in  the  decision 
of  the  case,  but  was  merely  "asserted  by  the 
chancellor."  Read  v.  Williams,  125  N.  Y. 
660,  566,  26  N.  E.  730,  21  Am.  St  Rep.  748. 
The  New  York  cases  are  In  conflict,  and  the 
Jurisdiction  appears  finally  to  be  rested  up- 
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on  the  provisions  of  the  Code.  Read  v.  Wil- 
liams, supra.  See  Wnger  v.  Wager,  89  N. 
T.  ICl;  Horton  v.  Cant  well,  108  N.  Y. 
255,  267,  15  N.  E.  546. 

The  correct  rule,  In  the  absence  of  stat- 
ute, which  Is  followed  here,  is  set  forth  In 
Chlpman  v.  Montgomery,  63  N.  Y.  221,  230: 
"The  plalntiiTs,  as  heirs  at  law  and  next  of 
kin  claiming  in  hostility  to  the  will,  have  no 
interest  in  the  interpretation  of  that  instru- 
ment, and  have  no  standing  in  court  in  an 
action  for  that  purpose,  but  must  assert 
their  rights  directly  by  proper  action  at 
their  peril,  taking  the  chances  of  being  sub- 
jected to  costs  in  case  of  failure,  as  In  other 
controversies.  •  •  •  A  court  of  equity 
has  an  incidental  Jurisdiction  in  respect  to 
wills,  and  does  not  take  Jurisdiction  of  an 
action  brought  merely  for  the  construction 
of  a  will  or  other  instrument  at  the  Instance 
of  every  person  who  claims  to  be  directly  or 
indirectly  interested  in  the  subject-matter  of 
the  instrument.  The  rule  is  that  to  put  a 
court  of  equity  in  motion  there  must  be  an 
actual  litigation  in  respect  to  matters  which 
are  proper  subjects  of  the  Jurisdiction  of 
that  court,  as  distinguished  from  a  court  of 
law.  •  •  •  Hence  one  who  claims  real 
property  must  bring  his  action  of  ejectment 
or  other  proper  action  for  its  recovery,  and 
he  who  has  a  right  to  personalty,  or  to  any 
debt  or  duty  which  is  the  subject  of  an  ac- 
tion at  common  law,  must  resort  to  the  ap- 
propriate remedy  by  action  for  the  specific 
property,  debt,  or  duty,  or  damages  for  the 
infringement  of  bis  right  It  is  by  reason 
of  the  Jurisdiction  of  the  court  of  chancery 
over  trusts  that  courts  having  equity  powers, 
as  an  Incident  of  that  Jurisdiction,  take  cog- 
nizance of  and  pass  upon  the  Interpretation 
of  wills.  They  do  not  take  Jurisdiction  of 
actions  brought  solely  for  the  construction 
of  Instruments  of  that  character,  or  when 
only  legal  rights  are  in  controversy."  "It  is 
when  the  court  is  moved  in  behalf  of  an  ex- 
ecutor, trustee,  or  cestui  que  trust,  and  to  in- 
sure a  correct  administration  of  the  power 
conferred  by  a  will,  that  Jurisdiction  is  liad 
to  give  a  construction  to  a  doubtful  or  dis- 
puted clause  In  a, will.  The  Jurisdiction  is 
Incidental  to  that  over  trusts."  Folger,  X, 
in  Bailey  ▼.  Briggs,  56  N.  T.  407.  413. 

[I-I]  In  no  case  that  has  been  cited  is  it 
held  that  an  heir  claiming  in  hostility  to  a 
ytSa  can  require  the  advice  of  the  court  as 
to  his  right  In  the  estate.  The  only  princi- 
ple that  has  been  laid  down  is  that  he  may 
under  some  circumstances  bring  a  bill  to  de- 
clare his  beneficial  Interest,  under  his  claim 
as  heir  to  a  distributive  share  in  funds  In 
the  executor's  hands.  In  Parsons  t.  Par- 
sons, 9  N.  H.  309,  32  Am.  Dec.  862,  it  is  held: 
"An  administrator  Is  a  trustee  for  heirs  and 
creditors;  and  this  court,  sitting  as  a  court 
of  chancery,  has  power  over  trusts  of  that 
description,  upon  a  proper  case  for  enforc- 
ing the  rights  of  those  interested  In  the 
trusts."     But   a   bill   in   equity   cannot   be 


maintained  against  an  executor  merely  upon 
the  ground  of  the  trust  Implied  by  law.  A 
special  case  must  be  shown  calling  for  equi- 
table relief.  Walker  v.  Cheever,  35  N.  H. 
339;  Joslin  v.  Wheeler.  62  N.  H.  169.  By  the 
Constitution  and  the  statute,  the  probate 
court  has  exclusive,  original  Jurisdiction  of 
the  probate  of  wills  and  the  settlement  and 
distribution  of  the  estates  of  deceased  per- 
sons. Knight  V.  Boilings,  73  Ni  H.  49o,  497, 
63  Atl.  38;  Const,  pt  2,  art.  79  (80) ;  P.  S. 
c.  182,  I  2.  -Until  the  settlement  of  tbe  ex- 
ecutor's account,  the  probate  court  has  en- 
tire Jurisdiction  of  the  necessary  procedure. 
Hayes  v.  Hayes,  48  N.  H.  219,  224,  225. 

[9,  19]  Tbe  superior  court  has  no  power 
to  require  the  executor  to  account  for  his 
administration  upon  a  bill  in  equity,  or  to 
revise  proceedings  in  tbe  probate  court,  ex- 
cept upon  appeal.  Reed  v.  Prescott,  70  N. 
H.  88,  46  Atl.  457;  Ayer  v.  Messer,  59  N.  H. 
279.  If,  upon  settlement  of  the  executor's 
account,  the  executor  refuses  to  pay  the 
plaintifr  any  sums  to  which  he  may  be  legal- 
ly entitled,  the  plaintiff  has  a  complete  reme- 
dy upon  the  administration  bond.  If  In  sucb 
case  the  executor  withholds  from  an  heir 
property  to  which  tbe  heir  lays  claim,  it 
may  not  be  very  material  imder  New  Hamp- 
shire practice  whether  tbe  heir  at  its  incep- 
tion denominates  his  proceeding  a  bill  in 
equity  or  some  action  at  common  law;  Imt 
an  attempt  to  bring  the  executor  to  acconni 
in  equity  traverses  Jurisdictional  provisions 
established  by  the  Constitution. 

[11]  But  the  plaintiff  does  not  ask  for  an 
accounting  by  the  executor,  or  for  a  decree 
requiring  payment  to  him.  His  sole  request 
is  for  advice  as  to  his  rights.  As  tbe  plain- 
tiff is  not  entitled  to  such  advice,  tbe  peti- 
tion should  be  dismissed  so  far  as  any  pro- 
ceeding thereunder  is  based  upon  the  plain- 
tiff's right  to  maintain  it  But  when  tbe  ques- 
tion of  construction  has  been  fully  argued  by 
all  parties  interested,  and  both  desire  the  opin- 
ion of  the  court,  a  court  may  express  its 
opinion  although  dismissing  the  petition. 
Austin  y.  Bailey,  163  Mass.  270,  39  N.  E. 
1022.  And  where  the  parties  in  conflict  have 
brought  in  the  administrator  and  fully  tried 
their  case,  for  the  protection  of  the  adminis- 
trator the  opinion  of  tbe  court  as  advice  to 
him.  has  been  given  to  dispose  of  the  con- 
troversy. Day  T.  Wafehbum,  76  N.  H.  203. 
81  Atl.  474.  Upon  this  ground  alone,  in  the 
final  argiunent  for  the  plaintiff,  la  It  claimed 
the  proceeding  is  maintainable. 

In  this  case  the  executor  Is  a  party  repre- 
sented by  counsel.  Tbe  plaintiff  and  the 
claimants  under  the  will  have  fully  present- 
ed the  opposing  views  in  argument  All 
persons  understood  to  be  interested  are  r^>- 
resented  before  the  court  or  have  had  notice 
of  the  proceeding.  The  executor  has  not  in- 
sisted in  argument  upon  the  technical  objec- 
tion to  the  maintenance  of  the  proceeding  by 
the  plaintiff.  The  rights  of  the  parties  are 
not  so  clear  that  it  would  not  be  his  duty  to 
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them,  as  well  as  to  himself,  to  obtain  at  the  ' 
proper  time  a  Jndlclal  determination  of  tbelr 
conflicting  claims.    Tllton  v.  Society,  60  N. 
U.  377.  49  Am.  Rep.  321.    In  this  view,  the 
concession  in  argument  by  counsel  for  the 
executor  that  the  proceeding  Is  maintainable 
in  some  form  may  be  treated  as  a  reqnest 
for  advice,  which  authorizes  the  court  to  ex- ; 
press  for  his  benefit  the  opinions  formed  up- : 
on  the  material  points  argued.  | 

The  plaintiff  attacks  the  fourth,  sixth,  and 
eighth  (or  residuary)  clauses  of  the  wilL  It  \ 
Is  conceded  that  the  fourth  and  sixth  clauses  ■ 
of  the  will  are  valid,  if  the  residuary  clause 
•can  be  sustained.  It  will  be  nnnecessary, 
therefore,  to  discuss  them  nntll  the  residuary 
clause  Is  found  invalid.  The  residuary  clause 
contained  a  provision  as  to  Pleasant  View, 
the  testatrix's  residence  in  Concord,  whicti 
was  revolted  by  the  second  codldL  Omitting 
this  provision,  the  residuary  clause  reads: 
"I  give,  bequeath,  and  devise  all  the  rest, 
residue,  and  remainder  of  my  estate,  of  every 
kind  and  description,  to  the  Mother  Church 
—the  First  Church  of  Christ,  Scientist,  in 
Boston,  Massachusetts — in  trust  for  the  fol- 
lowing general  purposes:  I  desire  that  such 
portion  of  my  residuary  estate  as  may  be 
necessary  shall  be  used  for  the  purpose  of 
keeping  in  repair  the  church  building  and 
my  former  house  at  No.  385  Commonwealth 
avenue,  in  said  Boston,  which  has  been  trans- 
ferred to  said  Mother  Church,  and  any  build- 
ing or  buildings  which  may  be,  by  necessity 
or  convenience,  substituted  therefor ;  •  •  • 
nnd  I  desire  that  the  balance  of  said  income, 
and  such  portion  of  the  principal  as  may 
be  deemed  wise,  shall  be  devoted  and  used 
by  said  residuary  legatee  for  the  purpose  of 
more  effectually  promoting  and  extending  the 
religion  of  Christian  Science  aa  taught  by 
me" 

[12]  The  legatees  stand  upon  the  will.  The 
plaintiff  in  his  bill  has  stated  the  facts  upon 
which  he  claims  that  the  bequests  attempted 
to  be  made  by  the  will  are  invalid.  The  de- 
murrer admits  all  facts  well  pleaded,  but 
does  not  admit  the  conclusions  of  law  at- 
tempted to  be  drawn  therefrom.  Although 
tbe  bin  admits  that  in  the  lifetime  of  his 
mother.  In  consideration  of  payments  made 
-to  him,  the  plaintiff  agreed  that  she  might,  if 
«he  saw  fit,  dispose  of  her  property  in  any 
lawful  way,  no  agreement  in  writing  is  set 
forth  in  the  bin,  nor  does  the  plaintiff  admit 
any  agreement,  debarring  him  from  pros- 
ecuting the  claim  he  makes  upon  the  ground 
upon  which  he  seeks  to  place  It.  The  valid- 
ity and  effect  of  the  agreements  set  forth  in 
-tbe  plea  ave  questions  not  raised  by  the 
-demurrer,  and  not  now  before  the  court  It 
Is  elementary  that  npoif  demurrer  the  facts 
must  be  taken  as  an^ed  by  the  opposing  par- 
ty and  cannot  be  varied  or  answered  by  al- 
legations of  fhct.  Tappan  t.  Evans,  11  N.  H. 
311,  322,  328;  «te.  Eq.  PL  J  448;  1  Dan.  Ch. 
XT.  •598. 

[It,  14]  One  iground  apon  which  the  plain- 


tiff attacks  the  residuary  beqnest  la  that  it 
was  obtained  by  fraud,  concealment  of  what 
are  alleged  to  be  material  facts,  and  undue 
influence.  These  Issues  of  fraud  and  undue 
Influence  In  securing  the  execution  of  the  will 
are  not  open  in  this  proceeding.  Tbe  decree 
of  the  probate  court  allowing  the  will -Is  a 
Judgment  establishing  the  document  to  be 
the  will  of  Mrs.  Eddy.  That  Judgment  is 
not  open  to  collateral  attack.  Spofford  v. 
Smith,  69  N.  H.  366 ;  Poplhi  v.  Hawke,  8  K. 
H.  124.  As  long  aa  the  decree  stands,  "it  is 
conclusive  of  the  genuineness  and  validity 
of  the  wIlL"  Knight  v.  Holllngs,  73  N.  H. 
495,  500,  63  Atl.  88.  Except  In  a  direct  pro- 
ceeding to  set  the  probate  aside,  evidence  of 
facts  inconsistent  with  the  validity  of  tbe  de- 
cree Is  incompetent  Kent  t.  Hunt  74  N.  H. 
74,  65  Atl.  886 ;  Simmons  v.  Goodell,  63  N.  H. 
458,  2  Atl.  897. 

[IB,  18]  Whether  the  paper  presented  for 
probate  was  Mrs.  Eddy's  will,  or  the  prodact 
through  fraud  or  undue  Influence  of  other 
minds  operating  upon  hers,  is  a  question 
which  could  have  been  raised  in  opposition 
to  its  probate  as  h^  wIU,  and  which,  whether 
raised  or  not  is  conclusive  determined  by 
the  Judgment  If  the  objection  went  only  to 
a  portion  of  the  will — to  the  bequests  to  the 
legatees  who  are  defendants — It  would  have 
defeated  the  will  only  to  the  extent  of  the 
proof,  and  the  probate  of  the  will  could  have 
been  limited  to  the  portions,  if  any,  not  found 
to  have  been  so  Induced.  Owen  v.  Weston,  63 
N.  H:  599,  603,  4  Aa  801,  56  Am.  Rep.  547 ; 
Marston  v.  Marston,  17  N.  H.  503,  508,  43 
Am.  Dec.  611;  Sumner  v.  Crane,  155  Mass. 
483,  484,  29  N.  B.  1151,  15  L.  R.  A.  447;  Post 
V.  Mason,  91  N.  Y.  539,  550,  43  Am.  Rep.  6S9; 
Allen  V.  McPherson,  1  H.  L.  C.  191.  The  only 
matters  open  here  are  the  construction  of 
the  disputed  clause,  ascertaining  upon  compe- 
tent evidence  what  the  testatrix  meant  by 
the  words  ,she  used,  and  the  Inquiry,  when 
tbe  testatrix's  purpose  is  ascertained,  if  It 
can  be,  whether  that  purpose  Is  one  that 
can  be  carried  into  effect 

[17]  If  the  donor's  pqfpoee  can  be  ascer- 
tained, and  is  legal,  it  is  the  duty  of  the 
court  to  give  it  effect  Adams  v.  Page,  76  N. 
H.  96,  79  Atl.  837.  The  testatrix  gave  the 
bulk  of  her  property  in  trust  to  be  devoted 
and  used  for  the  purpose  of  promoting  and 
extending  the  religion  of  Christian  Science 
as  taught  by  her.  Her  understanding  that 
she  was  not  making  in  the  residuary  clause 
a  direct  gift  to  the  legatee  is  made  certain, 
if  anything  beyond  the  language  of  the  clause 
Itself  were  needed,  by  the  direct  gift  of  $50,- 
000  to  the  legatee  In  the  sixth  clause.  It  Is 
argued  that  the  object  of  the  legatee,  the 
First  Church  of  Christ  la  the  extension  and 
promotion  of  the  religion  of  Christian 
Science,  and  that  the  subject  of  the  gift  to 
It  In  trust  for  the  purpose  named  must  be 
used  for  the  same  purpose  as  U  given  to  11 
directly.    This  may  be  so. 
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[1 1]  A  gift  to  a  charitable  or  religious  or- 
ganization, wlthont  more,  Is  in  trust  for 
the  purposes  of  the  organization.  Hale  v. 
Everett,  63  N.  H.  9,  77,  16  Am.  Rep.  82; 
2  Per.  Tr.  (2d  Ed.)  {  733.  But  for  some  rea- 
son tbe  testatrix  saw  fit  to  make  more  cer- 
tain '  tlie  purpose  of  ber  residuary  gift  by 
declaring  th^  trust  upon  which  it  was  given. 
The  language  she  used  cannot  be  disregarded. 
Uncertainty  as  to  the  corporate  capacity  of 
the  legatee  to  hold  directly  and  administer 
for  the  purposes  of  its  organization  so  large 
a  fund  may  have  Inspired  the  express  defini- 
tion of  the  trust. 

The  allegations  of  fact  of  the '  bill  and 
amendments  are  reduced  by  counsel  for  the 
plaintiff  in  argument  to  two  fundamental 
propositions,  which,  however,  are  in  direct 
conflict  with  each  other:  (1)  The  legatee, 
the  First  Church  of  Christ,  Scientist,  Is  an 
unincorporated  religious  society  for  the  pro- 
motion of  Christian  Science  as  taught  by 
Mrs.  Eddy.  (2)  The  legatee  is  not  a  charita- 
ble organization,  but  a  business  organization 
for  the  purpose  of  practicing  and  vending  a 
system  of  faith  cure  invoited  by  Mrs.  Eddy, 
the  religious  feature  of  which  is  only  for 
the  commercial  purpose  of  giving  vogue  and 
salabllity  to  the  cure.  The  first  proposition 
is  that  of  the  original  bill ;  the  second  is  de- 
duced from  the  facts  alleged  tn  the  nu- 
merous amendments.  No  objection  has  been 
made  to  this  double  aspect  of  the  facts  claim- 
ed to  be  presented  by  the  bill. 

[II]  Under  the  first  view,  that  the  legatee 
Is  a  church,  from  which  it  follows  that  the 
scheme  it  is  organized  to  promote  la  a  re- 
ligion, alleged  to  be  that  taught  by  Mrs. 
Eddy,  the  plaintiff  claims  the  gifts  are  void, 
because  prohibited  by  statute  law.  The  Mas- 
sachusetts statute  relied  upon  la:  "The  in- 
come of  the  gifts,  grants,  bequests,  and  de- 
vises made  to  or  for  the  use  of  any  one 
church  shall  not  exceed  two  thousand  dol- 
lars a  year."  R.  L.  Mass.  c.  37,  8  8.  The 
New  Hampshire  provision  Is:  "The  income 
of  any  grant  or  donation  made  to  or  for  the 
use  of  a  church,  shall  not  exceed  five  thou- 
sand dollars  a  year."  P.  S.  c.  152,  {  10.  The 
facts  alleged  do  not  bring  the  case  witUn 
the  terms  of  the  statutea  The  residuary 
clause  in  its  principal  feature  is  not  a  gift 
to  a  church,  or  for  the  use  of  a  church.  It 
is  on  its  face  a  gift  for  religious  purposes. 
Whether  a  church  may  or  may  not  act  as 
trustee  of  such  a  trust,  or  whether  the  lan- 
guage of  the  will  creates  a  valid  trust  or  not, 
neither  question  is  expressly  concluded  by 
the  words  of  the  statutes. 

[20,21]  But  "it  Is  a  very  familiar  rule  in 
the  interpretation  of  statutes,  that  all  parts 
of  the  act  must  be  considered  together,  and 
such  construction  given  to  It  as  will  best 
answer  the  intention  of  the  makers.  To  ac- 
complish this  object.  In  some  cases  the  let- 
ter of  the  statute  may  be  restrained  by  an 
equitable   construction,    in   others   enlarged, 


and  sometimes  the  construction  may  be  even 
contrary  to  the  letter.  •  •  •  Wbat  is 
within  the  legally  proved  Intention  of  the 
Legislature  is  within  the  statute,  though  not 
within  the  letter;  and  what  is  within  the 
letter,  but  not  within  the  intention.  Is  not 
within  the  statute."  State  v.  Banks,  75  X. 
H.  27,  31,  70  AO.  642,  544  (21  Ann.  Cas. 
1204).  The  claim  Is  that  the  sections  cited 
are  not  merely  regulations  of  or  limitation.^ 
upon  the  corporate  holding  power  conferred 
upon  the  deacons  and  other  similar  officers  of 
churches  by  the  statutes  of  whldi  tbey  are 
a  part;  but,  construed  according  to  the  pur- 
pose of  the  Legislature  as  evidenced  by  their 
history  and  source,  they  also  are  intended 
to  be  and  are  limitations  upon  testamentarv 
power.  In  this  view  the  New  Hampshire 
statute  only  is  material,  for  Massachusetts 
cannot  determine  the  extent  to  which  New 
Hampshire  permits  or  authorizes  Its  dtlzois 
to  dispose  of  property  by  will.  Consequently 
the  Massachusetts  statute  is  material  only 
as  a  limitation  of  the  power  of  the  testa- 
mentary trustee. 

[22]  The  history  of  these  sections,  later 
more  fully  considered,  shows  them  to  be 
part  of  legislation  enacted  because  of 
doubt  of  the  validity  of  gifts  in  trust  to 
unincorporated  associations — a  doubt  no 
longer  entertained,  since  grants  or  gifts  to 
an  unincorporated  association  are  snstaintil 
in  equity.  Bartlett  v.  Nye,  4  Mete.  (Mass.) 
378 ;  1  Per.  Tr.  J  46.  In  Sohler  v.  St  Pauls 
Church,  12  Mete.  (Mass.)  250,  it  is  held  that, 
under  the  Massachusetts  statute  declaring 
that  the  deacons  "be  deemed  bodies  corpo- 
rate," a  church  is  authorized  to  execute  a 
trust  for  a  purpose  not  foreign  to  those  of  its 
organization. 

[23,24]  The  same  result  appears  to  fol- 
low from  the  conclusion  of  the  historical  ar- 
gument of  the  plaintiff's  counsel,  that  the 
purpose  and  effect  of  the  legislation  upon  the 
subject  has  been  to  transfer  to  these  religioos 
societies  the  parochial  functions  of  towns— 
a  conclusion  which  was  pointedly  enforced 
by  the  citation  of  the  existing  statute  (P.  S. 
c.  152,  {  2)  authorizing  such  societies  to 
raise  money  by  taxation  of  their  members. 
This  means  that  such  societies  are  towns  m 
far  as  such  powers  existing  in  towns  prior  to 
the  legislation  may  extend.  From  this  it 
would  seem  to  follow,  as  towns,  like  otbts 
corporations,  may  act  as  trustees  for  par- 
poses  not  Incompatible  with  the  objects  of 
their  organization  (Sargent  v.  Cornish,  54  K. 
H.  18 ;  Dublin  Case,  38  N.  H.  459,  577 ;  1  Per. 
Tr.  §§  42,  43),  that  the  religious  societies 
having  their  parochial  powers  might  so  act 

In  view  of  the  suggestion  that  the  pre- 
cise question  as  to  the  competency  of  this 
church  is  now  pending  before  the  Massa- 
chusetts court  l>etween  the  same  parties, 
this  court  would  not  attempt  to  pass  upon  it 
In  advance  of  that  court,  unless  it  were  es- 
sential to  the  rights  of  the  parties  that  it 
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should  do  80  without  delay.  Moore  v.  Cas- 
ualty Co.,  74  N.  H.  47,  64  Atl.  1099.  But  It 
Is  unnecessary  to  decide  at  this  time  whether 
under  ^lassachusetts  law  an  unincorporated 
religious  society  may  not  act  as  trustee  for 
a  purpose  not  foreign  to  the  objects  of  its 
association,  but  alleged  to  be  identical  there- 
with. 

[26]  The  gift  is  not  to  the  church,  but  In 
trust,  and  unless  it  Is  sustainable  as  a  char- 
itable trust  it  is  Invalid,  and  whether  the 
church  could  act  as  trustee  if  the  trust  were 
valid  is  Immaterial ;  while,  if  the  will  creates 
a  valid  trust,  the  refusal  of  the  trustee  nam- 
ed In  the  will  to  act  because  of  Incapacity 
under  Massachusetts  law,  or  otherwise,  will 
not  avoid  the  trust,  which  cannot  fail  mere- 
ly because  of  disability  of  the  trustee.  "It  is 
a  rule  without  exception  that  equity  never 
allows  a  legal  and  valid  trust  to  fail  for  want 
of  a  trustee."  Campbell  v.  Clough,  71  N.  H. 
181,  184,  51  Atl.  668,  669;  Chapln  v.  School 
District,  35  N.  H.  445;  Hubbard  v.  Art 
Museum,  194  Mass.  280,  290,  80  N.  E.  490,  9 
L.  R.  A.  (N.  S.)  689,  10  Ann.  Cas.  1025 ;  Vldal 
V.  Glrard,  2  How.  127,  180,  11  L.  Ed.  205. 
The  only  limitation  of  the  rule  is  when  it 
appears  that  the  testator  Intended  a  personal 
trust  in  the  trustee  named  in  the  will  (Fon- 
tain  V.  Ravenel,  17  How.  369,  382,  16  I*  Ed. 
80),  a  conclusion  which  cannot  be  reached 
here  because  no  person  has  been  named  as 
trustee. 

[21]  The  trustee  named  is  an  association, 
and  the  testatrix  must  have  intended  the 
trust  to  be  executed  by  the  persons  (whoever 
they  might  be)  who  from  time  to  time  might 
constitute  the  association  or  be  its  managers. 
The  trust  may  be  permanent,  because  the 
use  may  be  restricted  to  the  income;  and 
the  testatrix  had  in  mind,  consequently, 
succession  In  the  individuals  in  control,  and 
did  not  intend  to  limit  the  discretion  con- 
ferred to  any  particular  person.  Lorings  v. 
Marsb.  6  Wall.  337,  354,  18  L.  Ed.  802;  2 
Per.  Tr.  ff  721,  722. 

[271  The  testatrix  intended  the  trust  to  be 
administered  by  persons  professing  the  be- 
lief she  desired  to  promote.  Such  persons 
it  would  be  the  duty  of  the  court  to  appoint 
sbonld  occasion  arise,  or  at  least  none  In 
hostility  thereto  should  be  permitted  to  un- 
dertake the  execution  of  the  trust  Smith 
V.  Nelson,  18  Vt.  511,  569.  As  the  case 
stands,  the  incapacity  of  the  church  to  act 
as  trustee  may  be  taken  as  sufficiently  al- 
leged as  a  fact  by  the  bill  and  admitted  by 
the  demurrer. 

[2t]  If  a  valid  trust  is  created,  the  plain- 
tiff is  not  concerned  as  to  the  manner  in 
which  or  the  persons  by  whom  the  trust  Is 
carried  Into  effect.  Burnham's  Petition,  74 
N.  H.  492,  404,  60  Atl.  720.  The  question  of 
trustee  wlU  be  settled  at  the  proper  time, 
upon  the  facts  qs  they  may  then  appear.  As 
the  gift  is  not  to  the  church  for  its  own  use, 
it  is  unnecessary  to  consider  the  question, 


I  argued  at  length,  whether  the  state  alone 
may  take  advantage  of  a  limitation  upon  the 
corporate  holding  power  of  a  corporation. 

[29]  Does  the  law  of  this  state  limit  the 
amounts  that  may  be  given  to  pious  usee? 
"Every  person  of  the  age  of  twenty-one 
years,  of  sane  mind,  may  devise  and  dispose 
of  his  property,  real  and  personal,  and  of 
any  right  or  interest  he  may  have  In  any 
property,  by  his  last  will  In  writing."  P.  8. 
c.  186,  I  1.  This  chapter,  under  the  title 
"Wills,"  does  not  restrict  this  general  dis- 
posing power  by  limitations  of  the  amount 
that  may  be  given  to  educational,  charita- 
ble, pious,  or  superstitloas  uses,  or  to  any 
one  corporation  or  individual.  There  is  no 
such  statutory  limitation,  unless  contained 
in  the  section  above  quoted  from  chapter 
152,  Public  Statutes,  entltied  "Religious  So- 
cieties," whose  purpose  is,  it  has  been  said, 
to  make  provision  "whereby  defects  in  a 
church  organization  are  supplied,  so  that 
property  donated  for  pious  purposes  may 
not  fail  of  reaching  the  objects  intended  by 
the  donors."  Hennessey  v.  Walsh,  65  N.  H. 
515,  621.  In  other  words,  the  purpose  of  the 
chapter  is  not  to  limit  or  destroy  gifts  to 
pious  uses,  but  to  promote  and  effectuate 
them. 

The  section  upon  which  the  plaintiffs  rely 
was  enacted  here  In  1842,  and  was  doubt- 
less taken  from  the  Revised  Statutes  of 
Massachusetts  of  1836.  The  argument  that 
the  income-limiting  provision  of  the  section 
is  intended  to  make  void  gifts  to  any  church 
which  might  produce  an  income  in  excess 
of  the  limit  is  based  upon  the  claim  that 
Its  provisions  originated  In  section  1  of  the 
English  statute  (0  Geo.  II,  c.  36)  commonly 
called  the  Georgian  morMain  act.  The 
evil  at  which  this  act  wA'  aimed,  as  set 
forth  in  the  preamble,  was  the  alleged  fact 
that  many  large  and  Improvident  disposi- 
tions of  their  property  were  made  by  lan- 
guishing and  dying  persons  to  uses  called 
charitable  uses,  to  the  disherison  of  their 
lawful  heirs;  and  the  remedy  enacted  was 
to  declare  void  all  'conveyances  of  land,  or 
of  money  to  be  laid  out  in  land,  to  any  per- 
son or  persons,  corporate  or  otherwise,  in 
trust  for  the  benefit  of  any  charitable  use 
whatever,  unless  made  by  deed  executed  and 
delivered  12  months  before  the  death  of 
each  donor  or  grantee  and  enrolled  within 
6  months  after  its  execution.  This  section 
of  the  English  statute  does  not  treat  in  any 
form  of  the  income  corporations  may  hold. 
The  New  Hampshire  statute  does  not  declare 
any  gifts  in  trust  void.  The  only  possible 
connection  between  them  comes  through  the 
Massachusetts  provincial  statute  of  1754-55. 
Ancient  Charters  and  Laws  Mass.  Bay,  p. 
605 ;  2  Mass.  Laws  (Ed.  1807)  p.  1037.  This 
act  is  defined  in  the  title  as  "An  act  for  the 
better  securing  and  rendering  more  effectual 
grants  and  donations  to  pious  and  charitable 
uses."     Section  1  declares  that  the  deacons 
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of  Protestant  churches  shall  be  deemed  so 
far  bodies  corporate  as  to  take  in  succes- 
sion all  grants  and  donations  "made  either 
to  their  several  churches,  the  poor  of  their 
churches,  or  to  them  and  their  successors," 
thereby  resolving  the  doubt  expressed  in  the 
preamble  of  the  act  whether  such  gifts  would 
go  in  succession,  although  so  intended.  Sec- 
tion 2  provides  that  the  annual  income  of 
the  grants  made  or  to  be  made  to  any  one 
such  body  politic  for  pious  and  charitable 
uses  shall  not  exceed  the  sum  of  three  hun- 
dred pounds,  and  also  "that  all  such  dona- 
tions hereafter  made  by  deed,  which  shall 
not  be  recorded  in  the  register's  office.  In 
the  county  where  the  lands  lie,  three  calen- 
dary  months  before  the  death  of  the  donor,  and 
all  such  bequests  or  devises  which  shall  not 
be  made  *  *  *  at  least  three  months  be- 
fore the  death  of  the  testator,  shall  be  utter- 
ly void  and  of  no  effect;  anything  in  this 
act  contained  to  the  contrary  notwithstand- 
ing." 

f30]  It  seems  very  probable  that  this  lat- 
ter clause  was  Inspired  by  the  section  of  the 
English  act  before  quoted;  and  if  this  clause 
had  remained  in  the  Massachusetts  law,  or 
had  ever  been  enacted  in  New  Hampshire, 
the  Ehiglish  decisions  interpreting  the  Eng- 
lish statute  would  be  ol  value.  But  in  1786 
the  Massachusetts  statute  was  revised  and 
re-enacted  in  a  new  statute,  which  omitted 
the  clause  which  declared  deeds  and  wills 
void  unless  made  three  months  before  the 
death  of  the  donor  or  testator.  1  Mass. 
Laws  (Ed.  1S07)  p.  282.  This  provision  was 
never  adopted  here,  and  there  is  no  founda- 
tion for  the  claim  that  the  New  Hampshire 
"church  statute"  is  derived  from  the  Geor- 
gian mortmain  af|t. 

It  was  said  in  Bartlet  t.  King,  12  Mass. 
637,  7  Am.  Dec.  99  (1815),  that  the  provisions 
and  restrictions  of  the  act  of  1754-55  (28 
Geo.  II)  related  only  to  gifts  and  devises  to 
the  bodies  politic  created  by  that  act;  that 
donations  or  bequests  to  others  could  not 
reasonably  be  brought  within  the  act;  from 
which  it  would  follow  -that  gifts  to  chari- 
table uses  generally  were  not  understood  to 
be  within  the  act.  The  point  was  not  decid- 
ed, because  it  was  held  that  the  act  of  1786 
repealed  the  provisions  of  the  act  of  1754-55 
contended  to  render  void  a  bequest  to  the 
American  Board  of  Commissioners,  "to  pro- 
mote the  pious  objects  thereof."  In  Going 
V.  Emery,  16  Pick.  (Mass.)  107,  26  Am.  Dec. 
645  (1834),  the  purpose  of  the  statute  was 
said  to  be  to  remove  doubts  concerning  the 
legal  estate  and  to  declare  and  confirm  the 
same  to  these  quasi  corporations  created  out 
of  the  church  officers;  that  the  statute  "im- 
plies that  such  gifts  were  good  In  principle 
and  in  substance,  but  might  be  defeated  by 
the  ignorance  or  unskillfulness  of  the  gran- 
tors, in  not  creating  proper  trustees,  In 
whom  the  legal  estate  might  vest,  in  order 
to  support  and  carry  out  the  charitable  In- 


tent." The  careful  student  of  the  Massa- 
chusetts law  was  therefore  informed,  at  the 
time  the  Massachusetts  provisions  were 
adopted  here  in  1842,  that  their  purpose  was 
to  promote  and  preserve  certain  gifts  to 
pious  uses,  and  that  the  provisions  restrict- 
ing generally  the  power  of  testators  to  be- 
queath or  devise  to  charitable  uses.  If  any 
bad  such  effect,  bad  been  stricken  from  the 
act  This  is  the  conclusion  of  tlie  Massachu- 
setts court  Hubbard  v.  Art  Museum,  191 
Mass.  280,  284.  SO  N.  E.  490,  9  L.  R.  A.  (N. 
S.)  6S9,  10  Ann.  Cas.  1025. 

The  plaintiff's  answer  is  that  the  Massa- 
chusetts court  made  a  plain  mistake.  If  »>. 
they  have  been  consistent  tberetn  since  1815. 
If  the  legislation  is  approached  from  tbe 
viewpoint  of  its  declared  purpose — the  pw- 
motion  and  preservation  of  glft»  to  or  for 
churches — the  Income  limitation  is  easily 
understood  as  a  limitation  up<m  tbe  oorp»- 
rate  power  created  by  the  act.  If  the  act  is 
viewed,  as  the  plaintiff  attempts  to  consider 
it,  as  an  intended  restraint  upon  such  gifts, 
an  intent  to  defeat  absolutely  gifts  in  esce$« 
might  be  extracted  from  the  act,  even  after 
the  express  removal  of  the  words  declaring 
the  gifts  void,  which  cannot  be  found  in  the 
act  since  1786.  But  as  the  purpose  is  plaio- 
ly  declared  in  the  preamble,  the  plaintiiTa 
construction  cannot  be  read  into  it 

[31]  But  the  question  for  tills  court  Is  not 
what  the  language  meant  in  Massachusetts 
hi  1754r-65,  1786,  or  1836,  or  now  means, 
but  what  did  it  mean  to  tbe  lieglslatnre 
which  made  it  New  Hampshire  law  in  1842? 
Upon  this  question  the  history  of  legislation 
upon  the  subject,  the  circumstances  under 
which  the  act  was  adopted,  and  the  other 
provisions  accompanying  it  are  competent 
evidence.  Stanyan  v.  Peterborough,  69  N. 
H.  372,  373,  46  AO.  191;  Weed  y.  Wood?, 
71  N.  H.  681,  583,  53  AtL  1024.  "Tbe  pub- 
lic worship  of  God  and  public  instruction  in 
morality  and  religion  were  recognized  in  tlie 
Bill  of  Rights  in  the  Constitution  as  'givhiK 
the  best  and  greatest  security  to  government; 
and  to  promote  these  the  Legislature  is  em- 
powered to  authorize,  from  time  to  time,  the 
several  towns,  parishes,  bodies  corporate,  or 
religious  societies  within  this  state  to  make 
adequate  provision,  at  their  own  expense, 
for  the  support  of  public  Protestant  teacher? 
of  piety,  religion,  and  morality.'  Bill  of 
Rights,  art  6.  Prior  to  and  at  the  time  of 
the  adoption  of  the  Constitutions  of  1784 
and  1792,  public  religious  worship  was  very 
generally  supported  by  a  tax  laid  by  the  sev- 
eral tovras.  Tbe  town  was  the  parish  or  re- 
ligious society,  which,  by  authority  of  legis- 
lative acts,  furnished  the  meeting  house  and 
contracted  with  and  paid  tbe  minister.  Tbe 
provincial  statute  of  1714  (Acts  and  Laws  oi 
the  Province  1696-1725,  p.  51)  empowered 
towns  to  choose  ministers  and  raise  money 
by  tax  for  their  support,  subject  to  tbe  right 
and  liberty  of  conscience.    The  same  power. 
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of  enabling  towns  to  support  public  worship 
by  means  of  a  tax,  was  fully  set  forth  in  sec- 
Uon  10  of  the  act  of  February  8,  1791  (Laws 
1792,  p.  167)  entitled  'An  act  for  regulating 
towns  and  the  choice  of  town  officers,'  and 
which  provided  that  the  legal  TOters,  at  any 
regular  meeting  of  the  town,  might,  agree- 
ably to  the  Constitution,  'grant  and  vote 
such  sum  or  sums  of  money  as  they  should 
judge  nece^ary  for  the  settlement,  mainte- 
nance, and  support  of  the  ministry,  schools, 
meeting  houses,  the  maintenance  of  the  poor, 
for  laying  out  and  repairing  highways,  for 
building  and  repairing  bridges,  and  for  all 
the  necessary  charges  arising  within  the  said 
town,  to  be  assessed  on  the  polls  and  estates 
in  the  same  town  as  the  law  directs.'  The 
support  of  the  ministry  and  of  houses  of 
public  worship  was  then  on  the  same  footing 
as  that  of  schools,  highways,  and  the  sup- 
port of  the  poor.  With  a  gradual  change 
arising  from  the  multiplying  of  religious 
sects  and  the  larger  exercise  of  freedom  of 
opinion,  the  system  of  supporting  religious 
worship  through  the  parochial  functions  of 
towns  was  by  degrees  abandoned,  though  au- 
thorized by  law,  nntll  the  act  of  1819  repeal- 
ed section  10  of  the  act  of  1791,  and  em- 
powered religious  societies  of  every  Chris- 
tian sect  'to  raise  money  by  taxes  upon  the 
polls  and  ratable  estate  of  the  members'  for 
maintaining  houses  of  public  worship  and  sup- 
porting the  ministry."  Franklin  Street  So- 
ciety V.  Manchester,  60  N.  H.  342,  347,  348; 
Holt  V.  Downs,  58  N.  H.  170,  175;  Hale  v. 
Everett,  53  N.  H.  9,  64-68,  16  Am.  Rep.  82; 
Dublin  Case,  38  N.  H.  450,  475. 

The  exemption  from  taxation  for  the  sup- 
port of  teachers  of  another  sect,  persuasion, 
or  denomination,  guaranteed  to  the  individu- 
al of  any  one  particular  sect  or  denomination 
by  article  6  of  the  Constitution  and  recog- 
nized In  the  early  statute  (Prov.  Laws  [Ed. 
1771]  pp.  65,  138;  Act  1770  [Supp.  Same]  p. 
49),  was  not  always  in  practice  effected  under 
the  act  of  1791,  authorizing  taxation  by 
tovims  for  the  support  of  the  ministry.  The 
question  of  fact  remained  for  the  decision  of 
a  Jury,  whether  the  objecting  individual  was 
of  a  different  persuasion  from  the  minister  of 
the  town.  Sanborn,  Hist.  N.  H.  287,  289; 
Barstow,  Hist  N.  H.  422-427.  The  first  at- 
tempt at  relief  was  a  legislative  declaration 
recognizing  persons  of  particular  religious 
belief  as  distinct  religious  sects  or  denomina- 
tions entitled  to  the  protection  of  the  Consti- 
tution and  the  laws.  Free  Will  Antipedo 
Baptists,  December  7,  1804;  Uni  versa  lists, 
June  13,  1805;  Methodists,  June  15,  1807; 
Laws  (Ed.  1815)  p.  46.  Another  remedy  was 
the  Incorporation  of  various  religious  socie- 
ties, with  authority  to  tax  their  members  for 
the  support  of  religious  instruction  of  the 
particular  kind  favored  by  them.  These  in- 
corporations at  first  gave  little  beyond  the 
power  to  assess  and  collect  taxes  for  the 
purpose  named;  but  in  time  the  powers  con- 


ferred were  enumerated  with  greater  detail, 
and  in  nearly  every  Instance  the  charters 
conferred  In  various  terms  authority  upon 
the  incorporations  to  receive  and  bold  for 
their  own  use  subscriptions,  grants,  or  dona- 
tions of  real  and  personal  property  not  ex- 
ceeding a  fixed  amount,  or  of  a  limited  an- 
nual income.  In  1819  and  the  years  immedi- 
ately preceding,  these  incorporations  are  very 
numerous.  Index  Laws  N.  H.  468-472;  Mss. 
Laws  N.  H.  vols.  20,  21.  These  acts  being 
simply  acts  of  Incorporation,  the  limitations 
contained  therein  were  purely  limitations  up- 
on corporate  power. 

The  toleration  act  of  1819  (chapter  76)  was 
urged,  not  only  upon  the  ground  of  religious 
freedom,  guaranteed  by  the  Constitution,  but 
denied  in  practice,  but  as  a  remedy  for  the 
abuse  of  special  religious  incorporations 
which  was  beginning  to  be  felt  Section  3 
of  the  act  provided  for  the  incorporation 
without  special  act  of  societies  of  each  re- 
ligious sect  or  denomination  of  Christians  in 
the  state.  The  act  was  a  general  incorpora- 
tion act,  as  well  as  an  act  of  religious  tolera- 
tion. This  act,  like  the  earlier  special  in- 
corporations, gave  merely  the  power  to  raise 
money  by  taxation  of  the  members  of  the  so- 
cieties so  incorporated,  "and  to  collect  and 
appropriate  the  same  for  the  purpose  of 
building  and  repairing  houses  of  public  wor- 
ship, and  for  the  supijort  of-  the  ministry." 
The  legislation  transferred  the  power  confer- 
red upon  towns  by  the  act  of  1791  to  the  so- 
cieties to  be  formed  under  it  But  the  act 
was  seen  to  be  incomplete,  and  in  1823  (chap- 
ter 60,  i  1)  such  societies  were  authorized  "to 
collect  and  receive  by  voluntary  contribution 
or  by  devise,  and  hold  for  the  uses  of  such 
society,  a  permanent  fund  not  exceeding  the 
sum  of  ten  thousand  dollars,  the  annual  in- 
come of  which  shall  be  appropriated  towards 
erecting  or  repairing  a  place  of  public  wor- 
ship for  such  society  and  for  the  support  of 
the  ministry  in  such  society." 

The  act  of  Jnly  3,  1827,  repealed  the  acts 
of  July  1,  1819,  and  July  3,  1^  authorizing 
the  creation  of  religious  societies  and  defin- 
ing their  corporate  powers  (Laws  1827,  c.  36, 
§  4;  Laws  [Ed.  1830]  tit  99,  S  4),  but  re-en- 
acted with  some  modifications  and  exten- 
sions the  provisions  as  to  their  organization 
and  powers.  Section  1  provided  that  socle- 
ties  organized  as  provided  in  the  act  should 
be  bodies  corporate,  with  power  "to  take, 
hold,  and  possess,  to  them  and  their  succes- 
sors, for  the  use  and  benefit  of  such  society, 
by  purchase,  gift  grant,  devise,  or  otherwise, 
any  real  or  personal  estate,  for  the  purpose 
of  erecting  and  repairing  a  house  of  public 
worship,  and  a  parsonage  house,  and  other 
buildings  necessarily  connected  therewith, 
and  for  supporting  the  ministry  in  such 
society;  and  shall  have  power  to  improve, 
sell,  and  convey  and  dispose  of  the  same  for 
the  sole  use  and  benefit  of  such  society:  Pro- 
vided always,  that  the  annual  value  or  in- 
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4!ome  of  the  estate  of  any  one  society  shall 
not  at  any  one  time  exceed  one  thousand 
dollars." 

The  commissioners  who  made  the  revlston 
of  1842  reported  with  some  rearrangement 
the  provisions  of  the  act  of  1827,  which  was 
entitled  "An  act  empowering  religious  asso- 
ciations to  assume  corporate  powers,"  as 
Chapter  147  of  title  17  ("Of  Corporations"), 
and  it  was  enacted  with  some  verbal  changes 
as  the  first  five  sections  of  chapter  144  of 
the  Revised  Statutes.  Section  2  provides 
that  the  corporations  organized  nnder  it 
"may  take,  hold,  and  possess  by  purchase, 
gift,  grant,  devise,  or  otherwise,  any  real  or 
personal  estate"  for  purposes  stated,  "provid- 
ed that  the  annual  value  or  Income  of  all  the 
estate  of  such  society  shall  not  exceed  two 
thousand  dollars."  Up  to  this  point  it  is 
clear  that  the  only  subject  receiving  legisla- 
tive consideration  is  the  property-holding  ca- 
pacity of  this  class  of  corporations.  In  the 
Legislature  title  17  ("Of  Corporations")  was 
referred  to  a  special  committee  of  ten,  who 
r^K>rted  a  large  number  of  amendments. 
House  Jour.  Nov.  Sess.  1842,  pp.  122,  213,  334. 
In  the  passage  of  the  act  through  the  Legis- 
lature, sections  6  to  15  were  added  to  the 
chapter.  These  sections  are  shown,  by  com- 
parison with  chapter  20  of  the  Revised  Statr 
ates  of  Massachusetts  of  1836,  to  have  been 
taken  bodily  from  that  act  In  case  of  a  gift 
or  grant  to  an  unincorporated  religious  so- 
ciety, section  7  makes  such  society  a  corpora- 
tion for  the  purpose  of  managing,  using,  and 
employing  the  same,  or  to  prosecute  and  sue 
for  the  same,  and  was  taken  from  section  25 
of  the  Massachusetts  statute,  but  contains  a 
provision  not  found  in  that  section,  as  fol- 
lows: "I>rovIded  that  the  income  of  the  do- 
nations, gifts,  or  grants  to  any  one  of  such 
unincorporated  religious  societies  shall  not 
exceed  the  sum  of  two  thousand  dollars  a 
year" — identical  in  effect  with  the  like  pro- 
vision as  to  the  holdings  of  incorporated  re- 
ligious societies  undeit  section  2  of  the  chap- 
ter. Section  8  declares  that  "the  trustees, 
deacons,  church  wardens,  or  other  similar  of- 
ficers of  all  churches  or  religious  societies,  if 
citizens  of  the  United  States,  shall  be  deemed 
bodies  corporate  for  the  purpose  of  taking 
and  holding,  in  succession,  all  grants  and  do- 
nations, whether  of  real  or  personal  estate, 
made  either  to  them  and  their  successors,  or 
to  their  respective  churches,  or  to  the  poor 
of  their  churches."  This  section,  except  for 
the  insertion  of  the  word  "trustees"  as  an 
additional  term  descriptive  of  church  oSlcers, 
is  identical  with  section  39,  c.  20,  Revised 
Statutes  of  Massachusetts.  The  remaining 
sections  correspond,  respectively,  with  this 
addition  when  appropriate,  with  the  remain- 
ing sections  of  the  Massachusetts  statute. 
Section  14,  upon  which  the  plaintiff  relies,  is: 
"The  Income  of  any  such  grant  or  donation, 
made  to  or  for  the  use  of  any  church,  shall 
not  exceed  the  sum  of  two  thousand  dollars 
a  year,  exclusive  of  the  Income  of  any  par- 


sonage lands  granted  to  or  for  the  use  of  the 
ministry" — and  is  identical  with  section  43, 
c.  20,  Revised  Laws  of  Massachusetts. 

Title  19  of  the  Commissioners'  Report  oa 
the  Revised  Statutes  of  New  Hampshire  {."Ot 
Probate  and  the  Estates  of  Deceased  Per- 
sons"), which  includes  chapter  159  ("Wills't. 
was  referred  to  and  reported  from  the  com- 
mittee on  the  judiciary.  House  Jour.  Nor. 
Sess.  1842,  p.  126.  It  would  seem  to  be  cleiir 
that  the  Legislature  of  1842,  in  dealing  with, 
through  a  separate  committee,  and  amendia; 
the  title  "Corporations,"  which  Included  the 
chapter  "Of  Religious  Societies,"  must  have 
understood  they  had  corporate  power,  rathrt 
than  testamentary  capacity,  under  consider- 
ation. That  chapter,  as  completed,  provided 
for  the  voluntary  incorporation  of  religious 
societies,  with  a  limitation  upon  their  prop- 
erty-holding power;  second,  that  in  case  of  a 
gift  to  an  unincorporated  religions  society, 
such  unincorporated  society  should  bave  the 
same  power  as  an  incorporated  society  to 
hold  and  control  the  same,  with  the  same 
limitation  upon  the  income  upon  the  proper- 
ty authorized  to  be  held,  though  somewhat 
differently  expressed;  and,  third,  recogniz- 
ing the  well-understood  distinct  cmtity  of 
church  and  society  (Holt  v.  Downs,  58  N.  H. 
170),  and  the  possibility  that  a  gift  misht  b« 
made  to  the  officers  of  the  church  or  society, 
or  both,  provided  (sections  8,  9)  that  sncfa  of- 
ficers, as  the  case  might  be,  should  be  deemed 
bodies  corporate  "for  the  purpose  of  taking 
and  holding  In  succession"  all  such  granu 
and  donations,  with  the  same  proviso  that 
the  Income  of  such  grant  or  donation  shonld 
not  exceed  $2,000  a  year.  The  difference  in 
expression  arising  from  copying  the  Massa- 
chusetts language  In  the  latter  section  does 
not  authorlEe  the  conclusion  that  any  differ- 
ent purpose  was  understood  to  be  attached  to 
the  limitation  of  the  Income  of  grants  or  do- 
nations to  any  church  than  that  intended  to 
be  expressed  in  the  proviso  of  section  2,  "that 
the  annual  value  or  income  of  all  the  estate 
of  such  society  shall  not  exceed  two  thousand 
dollars,"  whose  history  shows  it  is  nothing 
more  than  a  limitation  of  corporate  power. 
The  statute  appears  to  have  been  intended 
to  provide  for  all  possible  cases  of  gifts  to 
religious  societies  or  churches,  whether  In- 
corporated or  unincorporated,  and  whether 
the  gift  be  made  to  the  society  or  church,  or 
to  the  officers  of  either  or  both.  The  act  is 
comprehensive  and  complete,  and  Justiiit>> 
the  conclusion  of  Judge  Smith  in  Henness^.^ 
V.  Walsh,  55  N.  H.  515,  531,  before  quote.1. 
"that  provision  is  made,  whereby  defects  In 
a  church,  organization  are  supplied,  so  that 
property  donated  for  pious  purposes  ma; 
not  fall  of  reaching  the  objects  Intended  l>y 
the  donors." 

In  the  chapter  of  the  Public  Statutes  enti- 
tled "Religious  Societies"  (chapter  152).  the 
first  three  sections  of  chapter  144  of  the  Re- 
vised Statutes,  providing  for  voluntary  hi- 
corporation   of  such  societies,   are  omitted. 
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thongh  tbelr  snbstanoe  U  found  In  the  Gen- 
eral Statutes  and  tbe  General  Laws;  bnt  in 
chapter  147  of  tibe  Public  Statutes  tbe  pur- 
pose for  wlilch  voluntary  corporations  might 
be  formed  is  extended  to  Include  any  charita- 
ble or  religions  cause.  Such  a  corporation 
may  hold  property,  without  special  authority 
from  the  Legislature,  to  the  value  of  1600,000. 
The  present  situation  of  the  legislation  upon 
the  subject,  therefore.  Is  that  a  religions  so- 
ciety or  church'  which  incorporates  itself  un- 
der the  general  law  may  hold  property  to  the 
amount  of  1500,000;  and  unincorporated  re- 
ligious societies,  or  the  quasi  corporations 
created  by  gifts  to  the  officers  of  a  society 
or  church,  may  hold  property  whose  annual 
Income  does  not  exceed  $5,000,  the  limit  hav- 
ing been  increased  since  1842. 

[32]  Considering  these  provisions  as  limi- 
tations of  corporate  power,  there  is  reason- 
able ground  for  permitting  greater  power  to 
a  formally  Incorporated  body  than  to  one 
whose  Incorporation  results  merely  from  the 
fact  that  a  gift  is  made  to  it  or  its  officers. 
But  a  statute  Intended  as  a  limitation  upon 
testamentary  power,  with  the  purpose  of 
preserving  an  estate  for  the  heirs,  which 
should  define  the  limits  of  such  power,  not 
by  the  character  of  the  gift  or  the  relation  of 
its  amount  to  the  whole  property  of  the  de- 
cedent, but  solely  by  the  amount  which  could 
be  given  to  a  single  corporate  entity,  varying 
that  by  the  degree  of  corporate  organization, 
leaving  tbe  testator  free  to  dispose  of  all  his 
property  for  pious  or  superstitious  uses  by 
the  simple  expedient  of  extending  his  char- 
ity to  8  sufficiently  large  number  of  cor- 
porate entitles  of  the  same  class,  or  by  se- 
lecting some  other  as  trustee,  would  be  so 
poorly  adapted  to  execute  such  a  purpose 
that  it  cannot  be  reasonably  interpreted  as 
enacted  with  such  end  in  view.  If  one  view 
which  may  be  taken  of  legislative  language 
produces  an  absurd  and  unreasonable  result, 
that  fact  Is  evidence  no  such  purpose  was 
within  the  legislative  purpose,  if  the  lan- 
guage used  is  capable  of  a  construction  nei- 
ther absurd  nor  unreasonabla  Opinion  of 
the  Justices,  75  N.  H.  613,  616,  72  AO.  754. 

[33]  Considering  all  tbe  competent  evidence 
furnished  by  the  language  used,  the  prior 
history  of  legislation,  the  circumstances  un- 
der which  the  law  was  passed,  other  provi- 
sions of  apparently  similar  purpose  adopted 
at  the  same  time,  and  assigning  a  reasonable 
meaning  to  the  language,  it  is  more  probable 
that  in  1842,  and  the  subsequent  re-enact- 
ments of  the  section  relied  upon  by  the  plain- 
tiffs, tbe  legislative  intent  was  to  regulate 
the  property-holding  capacity  of  the  quasi 
corporattons  created  by  the  act,  and  not  to 
limit  tbe  testamentary  capacity  of  the  in- 
habitants of  the  state.  If  the  New  Hampshire 
statute,  by  limiting  the  corporate  holding 
power  ot  a  church,  indirectly  restrains  the 
power  of  individuals  to  give  directly  to  such 
an  organization,  the  restraint  relates  only  to 
gifts  to  New  Hampshire  churches,  and  can- 
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not  in  any  way  be  construed  to  limit  tbie 
testamentary  capacity  of  a  New  Hampshire 
citizen  to .  give  to  ether  churches.  As  the 
gift  is  not  to  a  New  Hampshire  church,  and 
as  no  statute  limiting  general  testameiitary 
power  as  to  gifts  for  charitable  or  religious 
uses  is  found,  the  gift  Is  not  invalid  because 
of  the  statute. 

[34-31]  This  disposes  of  the  grounds  urged 
against  the  validity  of  the  gift  In  the  orig- 
inal bill  and,  it  may  be  Inferred,  of  the  prin- 
cipal objections  to  the  bequest  In  the 
amendments  to  the  original  bill,  and  in  argu- 
ment, the  validity  of  the  bequest  as  a  gift  to 
charitable  or  religious  uses  is  questioned. 
"The  rule  for  determining  whether  the  words 
of  a  win  create  a  trust  or  not  is :  First,  the 
words  must  be  imperative;  second,  the  sub- 
ject must  be  certain;  and,  thirdly,  the  ob- 
ject must  be  as  certain  as  the  subject" 
Ooodale  v.  Mooney,  60  N.  H.  628,  633,  49 
Am.  Rep.  384.  In  this  case  the  subject  Is 
certain — all  of  the  testatrix's  estate  not  oth- 
erwise disposed  of  by  the  will;  and  that 
the  gift  Is  in  trust  is  distinctly  declared. 
The  objects  are  twofold:  The  repair  of  the 
church  building  and  another  definitely  de- 
scribed building  of  the  First  C^inrch  of 
Christ  Scientist,  In  Boston,  Mass.,  and  of 
any  building  or  buildings  that  may  be  sub- 
stituted therefor:  and  "promoting  and  ex- 
tending the  religion  of  Christian  Science  as 
taught  by  me." 

The  first  objection  taken  to  tbe  validity 
of  the  gift  as  a  public  charity  Is  to  the  in- 
definiteness  of  the  language  used.  It  is  said 
that  the  gift  for  the  repair  of  the  church 
buildings  is  invalid,  and,  as  It  Is  Impossible 
to  ascertain  how  much  will  be  required  for 
this  purpose,  tbe  sum  given  for  the  pro- 
motion of  religion  Is  uncertain.  "St  43  BUz. 
c.  4  (A.  D.  1601),  contains  an  enumeration 
of  charitable  objects,  all  of  which  have  since 
been  considered  charitable;  also  many  other 
uses,  not  named  within  the  strict  letter 
of  the  statute,  but  which  come  within  Its 
spirit"  Goodale  v.  Mooney,  60  N.  H.  S28, 
533,  49  Am.  Rep.  334.  "Charitable  trusts 
include  all  gifts  in  trust  for  religious  and 
educational  purposes  In  tbelr  ever-varying 
diversity."  Carter  v.  Whitcomb,  74  N.  H. 
482.  486,  69  AO.  779,  782  (17  L.  R  A.  [N.  S.] 
733).  Tbe  repair  of  churches  is  one  of  the 
charitable  objects  and  purposes  specially  enu- 
merated in  the  statute  of  Elizabeth.  2  Per. 
Tr.  I  692.  "The  only  reference  that  the  stat- 
ute makes  to  religions  uses  as  charitable  is 
to  the  'repair  of  churches.'  •  •  •  But  in 
a  Christian  community,  of  whatever  variety 
of  faith  and  form  of  worship,  there  would 
be  little  need  of  a  statute  to  declare  gifts 
for  religious  uses  to  be  charitable.  There- 
fore, both  before  and  since  the  statute,  gifts 
for  the  advancement  spreading,  and  teach- 
ing of  Christianity,  or  for  the  convenience 
and  support  of  worship  or  of  the  ministry, 
have  been  held  charitable."  Id.  {  701.  The 
inapplicability   of   the  Massachusetts  cases 
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cited,  which  hold  that  certain  conveyances 
did  not  constitute  pnbllc  trusts  under  the 
control  of  the  Attorney  General,  Is  shown  by 
one  ease  cited,  McAUster  v.  Burgess,  161 
Mass.  269,  271-273,  37  N.  B.  173,  174  (24 
U  R.  A.  158),  in  which  it  is  said:  "In  none 
of  these  cases,  however,  was  it  contended 
that  the  gifts  or  devises  were  void" — and 
that  the  cases  are  not  "authority  for  the 
position  that  a  gift  for  the  benefit  of  a 
church,  simpllclter,  is  not  a  public  charity," 
while  the  case  Itself  explicitly  holds  that  a 
gift  for  the  benefit  of  a  church  is  a  public 
charity.  The  relation  of  the  building.  No. 
385  Commonwealth  avenue,  Boston  (the 
building  which  is  to  t>e  kept  in  repair  as  well 
as  the  church),  to  church  purposes  is  not 
disclosed;  but  being  the  property  of  the 
church,  in  the  absence  of  allegation  to  the 
contrary,  maintaining  It  In  a  state  of  repair 
must  be  assumed  to  be  a  benefit  to  the 
church. 

[37]  The  trust  for  repair  being  valid,  both 
trusts  created  by  the  residuary  clause  are  to 
be  administered  together.  "It  is  no  objec- 
tion to  the  validity  of  a  charitable  gift  that 
it  Is  made  up  of  several  parts  which  are  to 
be  administered  together,  the  income  to  be 
divided  according  to  the  discretion  of  the 
trustee."  Haynes  v.  Carr,  70  N.  H.  463,  479, 
49  Atl.  638,  640;  Webster  v.  Sughrow,  69  N. 
H.  380.  383.  45  Atl.  139,  48  l>.  R.  A.  100 ;  Oaf- 
ney  v.  Kenison,  64  N.  H.  354,  .'J57,  10  AO.  706. 

[31,  SI]  The  claim  that  the  expression  "the 
religion  of  Christian  Science  as  taught  by 
me"  constitutes  a  patent  ambiguity  Is  with- 
out merit  It  may  be  that,  without  study, 
the  term  does  not  present  as  clear  an  image 
to  the  minds  of  the  court  as  would  either  of 
the  terms  Congregational,  Episcopal,  or  Uni- 
tarian. But  the  Image,  if  hazy,  Is  probably 
more  clearly  defined  than  would  be  that  of 
the  recipient  of  a  gift  to  John  Jones,  to  a 
mind  which  had  never  heard  of  Jones.  But 
Jones  does  not  lose  his  legacy  because  the 
court  does  not  Icnow  him.  Neither  can  the 
religion  of  Christian  Science  be  deprived  of 
the  gift  to  promote  it  because  of  the  court's 
lack  of  knowledge,  if  its  identity  can  be  as- 
certained. "Words  cannot  be  said  to  be  am- 
biguous because  they  are  unintelligible  to  a 
man  who  cannot  read;  nor  Is  a  written  in- 
strument ambiguous  or  uncertain  merely  be- 
cause an  ignorant  or  uninformed  person  may 
be  unable  to  Interpret  it  It  is  ambiguous 
only  when  found  to  be  of  uncertain  mean- 
ing by  persons  of  competent  skill  and  Infor- 
mation. Neither  is  a  judge  at  liberty  to 
declare  an  instrument  ambiguous  because 
he  Is  ignorant  of  a  particular  fact  art  or 
science,  which  was  familiar  to  the  person 
who  used  the  words,  and  a  knowledge  of 
which  Is  therefore  necessary  to  a  right  un- 
derstanding of  the  words  he  has  used. 
•  •  *  No  Judge  is  at  liberty  to  pronounce 
an  instrument  ambiguous  until  he  has 
brought  to  his  aid.  In  its  interpretation,  all 
the  lights  aftorded  by  the  collateral  facts 


'  and  circumstances.*  1  Or.  ISv.  |  298.  A 
gift  having  been  made  for  the  beoeflt  of 
needy  members  of  churches  forming  upon  the 
apostolical  doctrines  brought  forward  by  the 
late  Edward  Irving,  a  reference  was  direct- 
ed to  inquire  what  those  doctrines  were,  and 
'  to  ascertain  other  facts  necessary  to  the  In- 
terpretation of  the  will  and  the  establish- 
ment of  the  trust  Attorney  Oeneral  r. 
^  Lawes,  8  Hare,  32. 

j     The  bill   concedes    the  exlstmce   of  tlie 
;  First  Church  of  Christ  Scientist,  as  a  reli- 
gions society  "based  upon  Christian  Scieoee 
which  originated  In  the  year  1866,"  and  that 
the  church  embraces  about  50,000  membera, 
,  widely  distributed,  and  sets  out  a  portion  of 
'  the  Church  Manual,  from  which  it  appears 
that  in  April,  1879,  Mrs.  Eddy  and  bo'  fol- 
'  lowers  voted  "to  organize  a  church    •     •    • 
which  should  reinstate  primitive  Ohrlstlanitr 
and  Its  lost  element  of  healing,"    tliat  the 
church  Itself  was  organized  Deconber  23. 
1892,   and   that  the  doctrines  of   Cliristiu 
Science  are  to  be  ascertained  from  a  book 
published  by  Mrs.  Eddy,  called  "Sdeoce  and 
Health   with   Key   to   the   Scriptures."   the 
Church  Manual,  and  other  publications.    The 
Church  Manual,  which  is  thus  by  reference 
made  a  part  of  the  bill,  has  beoi  furnished 
the  court,  and  contains  the  tenets  or  creed 
of  the  church,  to  be  signed  by  those  uniting 
therewith.    This  declares  the  Inspired  word 
of  the  Bible  as  a  sufficient  guide  to  eternal 
life,  acknowledges  the  existence  of  God.  bis 
son,  Christ  and  the  Holy  Ghost  God's  for- 
giveness of  sin,  the  atonement  of  Jesus,  and 
his  crucifixion  and  resurrection.     It  is  also 
alleged  in  the  bill  that  ttds  church  was  or- 
ganized for  the  promotion  of  the  doctrines 
of  Christian  Science— the  purpose  of  the  be- 
quest under  consideration.     "The  very  term 
'church'  imports  an  organization  for  religions 
purposes."     Baker  t.  Fales,  16  Mass.  4S&, 
495.    In  the  light  of  the  admissions  of  the 
bill,  it  is  unnecessary  to  consider  whether 
'  as  the  case  is  presented  the  court  should 
or  could  take  judicial  notice  of  the  I>eliever8 
In  Christian  Science  as  a  sect  or  dmomioa- 
tion  of  Christians,  because  the  bill  admits  the 
;  existence  of  a  body  of  at  least  50,000  mon- 
'  bers  organized  for  religions  purposes  and 
united  in  a  belief  claimed  to  be  founded  up- 
;  on  the  truth  of  the  Bible  and  the  revelations 
I  of  the  New  Testam^it    As  it  is  conceded  the 
i  religion   of    Christian    Science   founded   by 
,  Mrs.  Eddy  exists,  there  Is  no  want  of  deflnite- 
ness  as  to  what  she  meant  by  "the  religion 
of  Christian  Science  as  taught  by  me." 

While  courts  may  not  often  l>e  called  up- 
on to  investigate  the  doctrines  of  a  particu- 
lar religion,  if  it  becomes  necessary  to  do 
so  to  see  that  a  trust  ia  administered  ac- 
cording to  the  intention  of  its  creator,  they 
do  not  hesitate  to  undertake  the  task.  If 
necessary,  no  reason  occurs  why  the  "ten- 
ets" of  Christian  Science  may  not  be  a!! 
readily  passed  upon  as  the  creed  of  Congrega- 
tionalism or  the  faith  of  Ualtarlanlsm.    Dub- 
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lin  Case.  38  N.  H.  458;  Hale  ▼.  Everett,  53 
N.  H.  9,  16  Am.  Rep.  82.  Ita  briefer  history 
would  probably  render  much  less  extensive 
the  necessary  investigation.  But,  as  already 
suggested,  the  administration  of  the  trust 
does  not  concern  the  plaintiff. 

[40]  The  ingenious  and  extended  argument 
of  the  counsel  for  the  plaintiff  in  support  of 
the  claim  that  this  trust  is  invalid,  be- 
cause too  Indefinite,  loses  sight  of  the  fact 
that  the  gift  here  is  to  trustees,  whose  dis- 
cretion the  testatrix  intended  should  de- 
termine the  manner  in  which  the  gift  should 
be  applied  to  effect  her  charitable  purpose, 
and  thereby  the  gift  is  relieved  of  the  uncer- 
tainty which  otherwise  might  defeat  it.  2 
Per.  Tr.  {{  720,  732.  If  there  are  authori- 
ties to  the  contrary,  they  are  not  followed 
here.  French  v.  Lawrence,  76  N.  H.  234,  81 
Atl.  705;  Elaynes  ▼.  Carr,  70  N.  H.  463,  49 
Atl.  638;  Goodale  v.  Mooney,  60  N.  H.  528, 
49  Am.  Rep.  334. 

[41]  The  argument  also  omits  to  consider 
that  a  gift  for  the  beneflt  of  the  public 
generally  is  valid.  2  Per.  Tr.  {  704;  Bisp. 
Eq.  {{  59,  123.  Where  the  beneflt  intended 
Is  one  In  which  all  mankind  may  share,  it 
is  not  necessary  that  some  smaller  class  of 
humanity  be  selected.  "An  establishment 
for  the  increase  of  knowledge  among  men" 
(Presidoit  of  United  States  y.  Drummond, 
cited  in  7  H.  li.  C.  166),  "for  the  beneflt,  ad- 
vancement and  propagation  of  education  and 
learning  in  every  part  of  the  world"  (Whick- 
er T.  Hume,  7  H.  lb  G.  123;  Russell  v.  Al- 
len, 107  U.  S.  163,  172,  2  Sup.  Ct  327,  27  L. 
Ed.  397),  "the  furtherance  and  promotion  of 
the  cause  of  piety  and  good  morals"  (Salton- 
stall  T.  Sanders,  11  Allen  [Mass.]  446),  "for 
the  preaching  of  the  gospel  of  the  blessed 
Son  of  God,  as  taught  by  the  people  known 
now  as  Disciples  of  Christ"  (Sowers  v.  Cy- 
renlus,  39  Ohio  St.  29,  48  Am.  Rep.  418), 
"for  the  advancement  and  benefit  of  the 
Christian  religion"  (Miller  v.  Teachout,  24 
Ohio  St  525),  are  examples  of  valid  trusts 
whose  benefits  were  not  limited  to  a  partic- 
ular class.  The  beneficiaries  of  the  trusts 
for  printing  and  publishing  the  works  of 
Joanna  Soutbcote  (Thornton  v.  Howe,  31 
Beav.  14),  or  of  Henry  George  (George  t. 
Braddock,  45  N.  J.  Eq.  757,  18  AO.  881,  6 
lU.  R.  A.  511,  14  Am.  St.  Rep.  754),  could 
only  be  those  who  might  read  the  publish- 
ed volumes, 'or  the  general  public,  because  of 
the  common  advantage  resulting  from  the 
dissemination  of  the  doctrines  therein  ad- 
vocated. 

[42]  It  may  be  conceded  that  If  the  will 
permits  the  trustees,  in  their  discretion,  to 
apply  the  whole  or  a  portion  of  the  fund 
to  objects  which  are  not  charitable,  the  gift 
Is  void.  Goodale  v.  Mooney,  60  N.  H.  528, 
49  Am.  Rep.  334.  The  application  of  the 
numerous  cases  cited  by  counsel  to  this  prop- 
osition is  not  perceived.  No  objects  are 
i\-ithin  the  purview  of  the  bequests  except 


the  repair  of  the  church  buildings  and  the 
extension  of  the  religion  of  Christian  Science- 
If  the  trustees  attempt  to  apply  the  fund  to 
other  objects,  they  will  violate  the  trust 
committed  to  them.  The  argument  seems  to 
be  that  it  will  be  possible  to  promote  and 
extend  Christian  Science  by  means  that  ate 
not  charitable.  This  means  (if  it  means  any- 
thing) that  In  the  administration  of  the 
trust  the  money  may  be  paid  out  to  persons 
who  are  not  and  who  could  not  be  beiffi- 
ficiarles.  This  is  true  in  all  cases  where 
the  trust  is  not  performed  by  delivery  of 
the  money  directly  to  the  beneficiaries.  The 
latter  Is  rarely  the  case.  To  execute  the 
trust  for  the  advancement  of  Cbrlstiani^ 
among  infidels  (Attorney  General  t.  London, 
1  Yes.  Jr.  243),  it  could  not  have  been  re- 
quired that  the  money  should  be  paid  to  the 
Infidels.  Conversion  by  purchase  was  not 
the  purpose.  In  keeping  the  church  in  repair 
the  purchase  of  the  necessary  materials  tn 
the  open  market  would  not  be  an  applica- 
tion of  the  fund  to  a  purpose  not  charita- 
ble, evrat  If  the  transaction  were  beneflclal  to 
those  dealing  in  such  articles.  It  Is  t&e 
purpose  of  the  expenditure — whether  the 
act  bas  any  reasonable  prospect  of  promot- 
ing the  object  of  the  trust — which  must  De 
the  test  which  limits  the  i>ower  of  the  trus- 
tees. 

[43]  The  claim  that  there  is  a  distinction 
between  the  promotion  of  piety  and  of  re- 
ligion is  not  sustained  by  any  authorities. 
The  two  words  are  used  as  synonymous. 
Going  V.  Emery,  16  Pick.  (Mass.)  107,  26  Am. 
Dec.  645;  BIsp.  Eq.  {122.  If  there  is  a 
distinction  from  the  derivation  of  the  words 
in  some  uses  between  duty  to  man  and  du|y 
to  God  as  well  as  our  fellows  (Soule,  Eng. 
Syn.  311,  349),  there  is  no  distinction  In  the 
meaning  in  common  use  by  which  to  test  tin 
validity  of  a  charity. 

[44]  The  next  contention  is  that  the  pur- 
pose of  the  gift  is  the  pecuniary  proflt  of 
the  donee.  This  is  not  a  fact  admitted  fey 
the  demurrer,  but  a  legal  conclusion  to  be 
drawn  from  the  will  under  the  circumstances 
competent  for  consideration.  Assuming  that 
it  is  sufficiently  alleged  that  the  promotion 
of  Christian  Science  is  in  some  sense  a  bu^- 
ness  owned  and  carried  on  by  the  First 
Church  of  Christ,  Scientist,  that  fact  does 
not  destroy  its  charitable  character.  Dart- 
mouth College  is  in  a  sense  a  business.  It 
receives  between  $100,000  and  $200,000  an- 
nually for  tuition.  It  may  be  said  to  be  io 
the  business  of  selling  education  to  that  ex- 
tent yearly.  But  that  fact  does  not  dfr- 
stroy  its  character  as  a  public  charity.  The 
reason  is  the  absence  of  private  ownership. 
It  is  not  alleged  that  any  persons,  as  stock- 
holders or  private  owners  of  the  First  Church 
of  Christ,  Scientist,  are  entitled  to  personal 
proflt  from  its  alleged  business.  The  alle- 
gations all  point  in  the  opposite  direction: 
That  as  a  voluntary  religious  organization 
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tt»  property  la  all  beld  for  the  cbarltable 
purposes  of  the  association. 

[41]  If  tbe  necessary  effect  of  promoting 
Christian  Science  were  to  enrich  its  private 
owners,  the  gift  could  not  be  sustained  as 
a  charity.  Haynes  v.  Carr,  70  N.  H.  463, 
483,  49  Atl.  638.  The  facts  essential  to  such 
conclusion  are  not  alleged.  The  case  is  here 
on  demurrer,  and,  if  material  facts  have 
been  omitted,  tbe  plaintiff  will  be  permitted 
to  amend. 

[48]  The  allegation  that  Christian  Science 
is  not  a  religion,  but  a  system  of  faith  cure 
for  disease,  does  not  help  tbe  plaintiff. 
Whether  the  extension  and  promotion  intend- 
ed Is  of  a  religion  or  a  system  of  therapeu- 
tics, or  a  combination  of  the  two,  whether 
its  alms  to  benefit  mankind  by  insuring  their 
happiuess  in  a  future  state,  or  by  render- 
ing their  existence  more  tolerable  in  this 
world.  It  la  equally  a  gift  for  a  general  pub- 
lic use,  and  within  the  definition  of  Judge 
Gray  in  Jackson  r.  Phillips,  14  Allen  (Mass.) 
SHQ,  556:  A  gift  "for  the  benefit  of  an  In- 
definite number  of  persons,  either  by  bring- 
ing their  minds  or  hearts  under  tbe  influence 
of  education  or  religion,  [or]  by  relieving 
their  bodies  from  disease,  suffering,  or  con- 
straint." 

[47]  Even  if  Mrs.  Eddy's  scheme  were 
merely  educational,  if  It  were  such  that  she 
might  legally  publish  and  promote  it  in  her 
lifetime,  there  would  be  no  legal  objection 
to  gifts  by  herself  or  others  to  extend  and 
promote  It  by  publishing  her  writings,  or  by 
other  lawful  means  after  her  death.  Thorn- 
ton V.  Howe,  31  Beav.  14. 

[41]  "By  'public  policy'  is  intended  the  pol- 
icy of  the  state  as  evidenced  by  Its  laws. 
When  the  issue  is  Its  policy  tn  respect  to 
any  question,  tbe  only  matters  which  can  be 
considered  are  Its  Constitution  and  statutes 
and  the  provisions  of  the  common  law  as 
evidenced  by  tbe  decisions  of  its  courts;  for 
tbe  common  law,  as  modified  by  the  stat- 
utes of  tbe  state,  is  tbe  law  of  the  state." 
Spead  V.  Tomllnson,  73  N.  H.  46,  58,  50  Atl. 
376,  879  (68  L.  R.  A.  432),  and  authorities 
cited.  "Tbe  question  what  is  tbe  public 
policy  of  a  state,  and  what  Is  contrary  to 
It,  If  inquired  into  beyond  these  limits,  will 
be  found  to  be  one  of  great  vagueness  and 
uncertainty,  and  to  involve  discussions  which 
scarcely  come  within  the  range  of  Judicial 
duty  and  functions,  and  upon  which  men 
may  and  will  complexlonally  differ."  Vldal 
V.  Girard,  2  How.  127,  107,  11  L.  Ed.  205. 
When,  therefore,  it  is  said  that  "the  residu- 
ary bequest  Is  void  because  It  la  contrary  to 
tbe  public  policy  of  this  state,"  tbe  meaning 
must  be  either  that  the  promotion  and  exten- 
sion of  tbe  religion  of  Christian  Science  as 
taught  by  Mrs.  Eddy  la  forbidden  by  tbe  law 
of  the  state,  or  that  it  Is  impossible  to  pro- 
mote or  extend  It  except  by  unlawful  meth- 
ods. 

[41]  It  tbe  object  itself  la  lawful,  and  may 


be  accomplished  by  lawful  methods,  it  Is  no 
objection  that  unlawful  methods  might  be 
employed  for  such  purpose;  for  it  will  not 
be  Inferred,  unless  expressly  declared,  that 
unlawful  means  were  Intended  to  be  em- 
ployed. Jackson  v.  Phillips,  14  AIloi  (Mass.) 
530.  Here  tbe  means  to  be  employed  are 
left  to  the  discretion  of  the  trustees.  The 
use  of  unlawful  methods  by  them  would  be  a 
violation  of  their  trust. 

[60]  With  the  truth  of  tbe  religions  the- 
ories inculcated  the  court  has  no  concern. 
Even  If,  upon  examination  of  Mrs.  Elddy's 
writings,  the  members  of  the  court  sboold 
entertain  tbe  opinion  expressed  by  Sir  John 
Romllly  of  Joanna  Soutbcote  in  Thornton  v. 
Howe,  and  believe  her  to  be  "a  foolish,  ig- 
norant woman,"  and  her  teachings  absurd 
and  illogical  delusions,  the  personal  opin- 
ions of  the  manbers  of  the  court  would  not 
affect  the  question.  Mrs.  Eddy  had  tbe  con- 
stitutional right  to  entertain  such  opinions 
as  she  chose,  and  to  make  a  religion  of  them, 
and  to  teach  them  to  all  others;  and  thrir 
rights  of  belief  are  as  extensive  as  hers. 
Her  legal  right  to  teach  was  not  ended  with 
her  death.  She  might  dispose  of  ber  prop- 
erty by  a  gift  in  public  charity  "for  any  use 
that  la  not  illegal."  Whether  her  oplnioo« 
are  theologically  true  "tbe  courts  are  not 
competent  to  decide."  Dublin  Case,  88  N.  H. 
450,  500.  "To  suffer  the  dvU  magistrate  to 
intrude  his  powers  Into  tbe  field  of  opinion, 
and  to  restrain  tbe  profession  or  propa^- 
tion  of  principles  on  supposition  of  their  ill 
tendency,  is  a  dangerous  fallacy,  which  at 
once  destroys  all  religious  liberty.  •  •  • 
It  Is  time  enough,  for  the  rightful  purposes 
of  civil  government,  for  its  officers  to  Inter- 
fere when  principles  break  out  into  overt 
acts  against  peace  and  good  order."  12  Hen- 
lug's  Stat.  Va.  84,  quoted  in  Reynolds  v. 
United  States,  08  U.  S.  145,  163,  25  L.  Ed. 
244.  "Whilst  legislation  for  the  establish- 
ment of  a  religion  is  forbidden  and  its  free 
exercise  permitted,  tt  does  not  follow  that 
everything  which  may  be  so  called  can  be 
tolerated.  Crime  is  not  less  odious  becaoae 
sanctioned  by  what  any  particular  sect  may 
designate  as  a  religion."  Davis  v.  Beason. 
133  U.  S.  333,  345,  10  Sup.  Ct  299,  301  (3.3 
L.  Ed.  637) ;  State  v.  White,  64  N.  H.  48,  50, 
5  Atl.  828,  829.  "Every  individual  has  a  nat- 
ural and  inalienable  right  to  worship  God 
according  to  the  dictates  of  his  own  con- 
science and  reason,  •  •  •  provided  he 
doth  not  disturb  the  public  peace,  or  disturb 
others  in  their  religious  worship."  Bill  ot 
Rights,  art  5;  Hale  v.  Everett.  53  N.  H.  0. 
61,  16  Am.  Rep.  82.  With  the  worship  of 
God  according  to  the  belief  of  Christian 
Science  no  fault  is  found. 
*[t1-63]  It  is  not  suggested  that  Mrs.  Ed- 
dy's teachings  lead  to  immorality  or  irrell- 
glon,  or  tend  to  a  breach  of  tbe  peace  or  to 
disturb  the  religious  worship  of  others.  Aa 
mere  belief  cannot  constitutionally  be  mad* 
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a  crime,  the  only  possibility  of  offense  must 
be  looked  for  In  some  overt  act  necessarily 
resulting  from,  or  peremptorily  inculcated  as 
part  of,  her  system.  That  act  is  claimed  to 
be  found  in  the  cure  of  disease  withont 
drugs  or  instruments,  which  may  be  said  to 
be  an  essential  element  of  a  belief  founded 
on  the  rediscovery  of  the  lost  art  of  healing 
exblbited  in  the  miraculous  cures  of  Jesus 
Christ  recounted  in  the  New  Testament.  The 
allegations  upon  this  point  are  found  in  par- 
agraphs numbered  5  and  25  in  the  bill,  with 
the  farther  reference  to  the  contents  of  the 
book  "Science  and  Health"  before  referred 
to.  In  this  connection  it  seems  necessary 
again  to  remark  that  it  is  only  facts  duly 
alleged  that  are  admitted  by  the  demurrer. 
Allegations  as  to  what  the  plaintiff  is  ad- 
vised by  his  counsel,  or  as  to  the  conflict  of 
Mrs.  £}ddy's  teachings  with  "the  great  body 
of  common,  statute,  and  municipal  law  de- 
signed to  Improve  and  preserve  the  health 
and  save  and  lengthen  the  lives  of  the  peo- 
ple," are  merely  arguments.  The  material 
facts  are:  What  overt  acts  are  committed 
under  and  in  pursuance  of  Mrs.  Eddy's 
teachings?  These  being  presented,  whether 
they  are  in  violation  of  law  is  for  the  court. 

Paragraph  5  sets  out  the  existence  of  a 
band  of  about  5,000  Christian  Science  prac- 
titioners, who  claim  to  heal  all  manner  of 
diseases,  practicing  upon  the  following  prin- 
ciples: "(1)  That  no  medicines  whatever 
shall  be  given,  and  (2)  no  physical  act  per- 
formed; (3)  that  the  treatment  can  be  car- 
ried on  as  well  when  the  practitioner  is  ab- 
sent from  the  patient  as  when  he  is  pres- 
ent ;  and  (4)  that  the  healing  Is  effected 
solely  by  the  exercise  of  Christ's  divine 
power  of  working  miracles,  which  disap- 
peared after  two  or  three  centuries,  but  was 
rediscovered  by  the  testatrix  and  by  her 
taught  to  her  disciples."  The  mode  of  pro- 
cedure is  more  fully  elaborated  in  paragraph 
25,  the  short  of  which  is  that  the  cures 
claimed  to  be  effected  are  produced  by  men- 
tal effort  through  some  mysterious  action  of 
tbe  book  "Science  and  Health."  In  short, 
as  counsel  describe  it,  Mrs.  Eddy  teaches, 
and  her  disciples  have  practiced,  a  system  of 
faith  cure  for  disease — a  system  of  mental 
therapeutics.  It  is  also  alleged  that  the  sys- 
tem taught  by  this  book  denies  and  repro- 
bates all  scientific,  preventive,  and  remedial 
naedidne.  In  paragraph  27  it  Is  again  al- 
lied that  the  treatment  prescribed  must  be 
purely  mental. 

If  the  court  have  legislative  power  to 
make  the  law,  the  natural  Inquiry  would  be: 
What  are  the  results  of  the  system?  Five 
tbonsand  practitioners,  collecting  $5,000,000 
yearly,  must  have  done  some  business — treat- 
ed some  cases.  Have  the  public  been  helped 
or  harmed  thereby?  The  only  allegations 
(paragraph  16)  are  that  the  system  "has 
been  tried  upon  a  large  scale,  and  In  many 
cases  has  prevented  sick  persons  and  young 


children  from  being  properly  treated  by  reg- 
ular physicians,"  reiterated  in  substance  in 
other  paragraphs.  In  argument,  counsel  has 
given  a  history  of  two  cases  where  the  sys- 
tem was  applied  with  disastrous  results.  It 
does  not  seem  necessary  to  undertake  an  ex- 
tensive discussion  of  Mrs.  Eddy's  theories  as 
set  forth  In  her  writings,  because  the  sys- 
tem may  be  reduced  to  the  simple  principle 
of  treatment  of  disease  without  the  use  of 
drugs  or  instruments,  or  its  extirpation  by 
belief  in  its  nonexistence.  Is  the  system 
against  the  policy  of  the  state?  Is  it  a 
crime  to  attempt  to  cure  physical  ills  with- 
out drugs  or  surgery?  The  close  association 
between  mental  health  and  physical  ills  in 
many  cases  is  common  knowledge.  The 
plaintiff  does  not  attempt  to  say  no  good  has 
been  effected  by  the  system.  His  distin- 
guished counsel  candidly  admitted  in  argu- 
ment that  Mrs.  Eddy  had  done  great  good; 
that  there  were  many  cases  of  at  least  ap- 
parent or  supposed  disease  which  her  system 
had  relieved ;  but  his  objection  was  that  she 
went  too  far  when  she  professed  to  be  able 
to  cure  or  extirpate  all  disease. 

Bulletin  30,  a  Report  on  National  Vitality 
by  Prof.  Irving  Fisher  (a  government  publi- 
cation cited  by  the  plaintiff),  has  been  fur- 
nished the  court  In  It  (pages  67,  68)  the  au- 
thor comments  npon  the  public  demand  for 
"drugless  treatment"  and  criticises  physi- 
cians who  fail  to  see  and  meet  that  demand 
as  far  as  it  Is  rational.  He  says:  "The  pub- 
lic will  go  and  should  go  to  those  who  will 
render  the  most  effective  help.  •  •  • 
There  is  a  quackery  that  is  villainous  and 
injurious.  This  should  be  suppressed.  But 
there  is  another  quackery  which  is  well- 
intentioned  and  which  in  spite  of  ignorance 
mana'ges  to  do  some  good.  The  good  in  it 
should  be  appropriated  by  the  profession. 
By  always  promptly  absorbing  the  best,  the 
profession  will  be  in  a  position  to  cast  out 
the  worst  in  'irregular'  systems  of  therapeu- 
tics. It  may  then  recover  the  ground  which 
It  has  too  often  lost.  There  was  no  reason 
why  it  should  have  lost  hundreds  of  thou- 
sands of  patients  to  Christian  Science,  ex- 
cept that  these  patients  were  for  the  most 
part  benefited,  and  greatly  benefited,  by 
Christian  Science,  after  having  received  no 
benefit,  often  injury,  from  the  profession. 
'Easily,  physicians,  without  knowing  it,  can 
produce  sickness  by  pessimistic  prophecies, 
by  anxious  looks  or  words.'  Had  the  profesr 
slon  made  use  of  mental  therapeutics,  not 
only  could  they  have  saved  themselves  the 
enmity  of  these  hundreds  of  thousands,  btit 
they  could  have  nipped  in  the  bud  the  crude 
metaphysics  which  teaches  the  nonexistencie 
of  disease  and  death  and  the  uselessness  of 
any  therapeutic  agent  except  those  employed 
by  the  promulgator."  ^ 

The  beneficial  effects  to  some  extent  In 
some  diseases  appearing  by  the  absence  of 
denial  in  the  bill,  the  admissions  of  counsel 
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In  argument,  and  the  anthoritiee  fnrnished 
tbe  court  by  them,  the  case  would  seem  to 
be  one  for  regulation,  either  as  to  the  cases 
in  which  the  system  might  be  used,  or  tbe 
intelligence  and  education  of  Its  practition- 
ers, rather  than  one  requiring  absolute  pro- 
hibition. If  law  were  needed  upon  the  sub- 
ject. But  "it  must  be  remembered  'that  the 
lawmaking  power  of  the  state  •  •  *  Is 
alone  Invested  with  the  authority  and  must 
determine  Its  public  policy.  With  this  pow- 
er the  courts  have  not  been  Intrusted.  It 
Is  for  them  to  ascertain  and  apply  tbe  law  and 
the  legislative  policy,  and  not  to  Inaugurate 
it"  Carroll  v.  East  St.  Louis,  67  111.  568, 
671,  16  Am.  Rep.  632.  "It  Is  not  within  the 
power  of  any  court,  state  or  federal,  to  pre- 
scribe what  rules  and  regulations  are  need- 
ful to  the  welfare,  peace,  health,  safety,  and 
morals  of  the  state."  State  v.  C!oal  Co.  (0. 
C.)  96  Fed.  353,  368;  People  v.  Hawkins, 
167  N.  Y.  1,  12,  61  N.  B.  257,  42  L.  R.  A. 
490,  68  Am.  St.  Rep.  736. 

What  is  tbe  law  of  the  state,  as  shown  by 
specific  enactments  or  the  general  course  of 
legislation,  as  to  the  prohibition  or  regula- 
tion of  the  practice  of  Christian  Science? 
March  16,  1897,  -  tbe  Legislature  passed  an 
act  to  regulate  the  licensing  and  registra- 
tion of  physicians  and  surgeons,  with  strin- 
gent provisions  for  the  examination  and  reg- 
ulation of  persons  proposing  to  practice 
medicine  or  surgery.  Laws  1897,  c.  63.  By 
section  11  of  the  act,  persons  practicing 
"Christian  Science,  so  called,"  were  express- 
ly excluded  from  Its  restrictions.  It  thus 
appears  that  the  practice  of  Christian  Science 
was  brought  to  the  attention  of  the  Legisla- 
ture 15  years  ago,  and  that  neither  at  that 
time  nor  at  any  time  since  has  the  Legisla- 
ture considered  the  public  good  required  its 
practice  should  be  prohibited  or  regulated. 
No  Inference  can  be  drawn,  except  that  in 
the  opinion  of  the  Legislature  restrictive 
legislation  Is  not  required.  This  conclusion 
Of  the  Legislature  binds  the  court 

No  person  could  be  convicted  of  crime  up- 
on an  Indictment  charging  the  practice  of 
Christian  Science  healing,  because  there  is 
no  law  which  forbids  It  Whether  a  Chris- 
tian Science  practitioner  may  be  found  guilty 
at  negligence  for  unsuccessfully  attempting 
to  treat  disease,  in  a  suit  by  tbe  state  (Spead 
T.  Tomllnson,  73  N.  H.  46,  59,  60,  59  Atl. 
376,  68  L.  R.  A.  432),  is  a  different  question. 
The  law  permits  and  regulates  the  practice 
at  medicine  and  surgery  by  express  provi- 
sions. Laws  1897,  c  63.  The  possession  by 
the  respondent  of  a  license  to  practice  medi- 
cine and  surgery,  duly  Issued  under  that  act, 
would  not  be  an  answer  to  an  indictment 
for  manslaughter  through  culpable  negli- 
gence, under  section  8,  c.  278,  Public  Stat- 
utes. That  a  Christian  Science  practitlon- 
■ec  might  be  liable  under  the  same  statute 
does  not  establish  that  the  practice  of  Chris- 


tian Science  is  forbidden  by  law.  Nor  does 
Mrs.  Eddy  teach  that  all  persons  believing 
In  the  principles  of  Christian  Science  are 
competent  to  heal  all  diseases  by  drugless 
treatment  Science  and  Health,  459,  4G0. 
If  she  believed  all  disease  was  a  mere  er- 
roneous mental  conception,  curable  by  cor- 
recting the  mental  error,  she  did  not  teach 
that  aU  Christian  Science  practitioners  could 
cure  an  diseases  in  all  persons.  "If  patients 
fail  to  experience  the  healing  power  of 
Christian  Science,  and  think  they  can  be 
benefil!«d  by  certain  ordinary  physical  meth- 
ods of  medical  treatment  then  tlie  mind 
physician  should  give  up  tbe  case."  Science 
and  Health,  443;    Church  Manoal,  4T. 

The  plaintiff  has  not  called  attention  to 
any  statute  which  the  practice  of  Christian 
Science  contravenes.  The  defendants  dte 
section  2,  c.  16,  Laws  1901,  requiring  any 
person,  knowing  or  having  reason  to  beliere 
that  a  person  in  any  of  certain  relations  to 
him  has  any  malignant  commnnicable  dis- 
ease, to  give  notice  to  a  health  officer.  Noth- 
ing in  Mrs.  Eddy's  teachings  has  been  point- 
ed out  requiring  her  disciples  to  violate  this 
law,  and  It  Is  unnecessary  to  recite  the  pas- 
sages set  out  in  the  defendants'  brief  advis- 
ing obedience  to  the  laws  of  the  land. 

The  truth  of  Mrs.  Eddy's  science  or  re- 
ligion is  not  to  be  determined  by  the  court 
As  a  religion,  she  bad  the  right  to  beliere 
and  teach  It  If  the  scientiflc  principles  she 
believed  in  run  counter  to  the  general  belief 
of  the  time,  she  had  equal  right  to  believe 
and  teach  them.  In  the  absence  of  legisla- 
tive reprobation,  found  in  express  enactment 
or  In  the  general  course  of  the  legislation  of 
the  state,  action  In  accordance  with  her 
teachings  is  not  ille^.  As  neither  her  be- 
lief nor  tbe  acts  under  It  are  necessarily  il- 
legal, the  trust  to  promote  the  principles  she 
attempted  to  Inculcate  Is  not  Illegal. 

Upon  the  facts  before  the  court,  the  resid- 
uary clause  creates  a  valid  trust  Unlesa: 
the  plaintiff  amends  his  bill,  the  executor 
should  be  advised  to  pay  over  the  balance 
of  the  estate  to  trustees  found  duly  qualified 
and  appointed  by  the  probate  court  With 
this  decree  the  plalntUTs  petition  should  be 
dismissed. 

Case  discharged. 


WALKER,   J^ 
concurred. 


did  not  alt     The  otben 


MORRIS  ▼   MORRIS. 

(Superior  Court  of  Delaware.    Sossez.    April 

3,  1912.) 

DivoBCK   (I  76*)— JnaiBDicnoN— SxsvicB  or 
Pkock  S8> 

Act  Gen.  Assem.  March  29,  1907  (24  Del 
Laws,  c.  221),  providing  for  personal  Benire 
of  summons  in  actions  for  divorce,  or  for  sab- 
stitnted  service  bv  publication,  and  declario; 
that,   when  defendant  cannot  be  served   per- 
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sonally  within  the  itfrte,  an  alias  summons 
shall  issue,  which  the  sheriff  shall  publish, 
must  be  strictly  construed;  and  where  service 
of  the  original  writ  was  insufficient,  and  the 
case  was  continued  for  an  alias,  personal  serv- 
ice of  the  alias,  instead  of  by  publication,  was 
defective,  and  the  court  did  not  acquire  joris- 
diction. 

[Ed.  Mote. — For  other  cases,  see  °  Divorce, 
Cent.  Dig.  i{  247-260;   Dec.  Dig.  |  76.*] 

Action  by  Noble  B.  Morris  against  Lola  M. 
Morris  for  divorce.  Leave  to  withdraw  peti- 
tion without  prejudice. 

Argued  before  WOOLLEY  and  RICE,  JJ. 

Charles  S.  Richards,  of  Georgetown,  for 
plaintiff.  John  M.  Blchardson,  of  George- 
town, for  defendant. 

The  sheriff  made  return  of  non  est  on  the 
snmmons — alias  summons  Issued  and  return 
tbereon  of  personal  service,  and  publication 
was  not  made  as  required  by  the  statute. 

WOOLLEY,  J.  (delivering  the  opinion  of 
the  court).  Jurisdiction  of  actions  for  di- 
vorce is  conferred  upon  the  Superior  Court 
by  the  Act  of  Assembly  of  March  29,  1007 
(lAws  of  Del.  vol.  24,  c.  221),  and  Jurisdic- 
tion over  the  parties  to  such  actions  is  ac- 
quired in  the  manner  prescribed  by  the  act, 
namely : 

"The  proceedings  for  divorce,  •  •  • 
sball  be  by  petition  filed  with  the  prothono- 
tary  of  the  Superior  Court  in  the  county  of 
the  petitioner's  residence,  •  •  •  where- 
npon  a  summons  shall  issue  for  the  defend- 
ant's appearance  and  upon  proof  of  the 
service  of  such  summons  more  than  twenty 
days  before  the  time  of  its  return  or  upon 
proof  of  substituted  service  by  publication  as 
hereinafter  provided,  the  cause  sliall  pro- 
ceed to  trial,"  etc. 

"When  the  defendant  cannot  be  served  per- 
sonally within  the  state,  •  *  •  an  alias 
summons  shall  issue  to  the  second  term  next 
after  Issuing  the  original  writ,  which  the 
sheriff  shall  publish,"  etc.  Sections  7,  9,  10, 
11.  Act  of  Assembly,  supra. 

Service  upon  the  original  writ  issued  in 
this  case  was  found  to  be  insufficient  and  the 
-case  was  continued  for  an  alias.  Upon  the 
return  of  the  alias  summons  it  appeared  that 
the  process  was  executed  not  by  substituted 
-serrice  as  required  by  the  statute,  but  by 
personal  service  made  twenty  days  before 
the  return  In  the  manner  prescribed  for  serv- 
ice of  an  original  writ  The  question  is 
tberefore  presented,  whether  the  Superior 
Court  can  acquire  Jurisdiction  of  the  de- 
fendant in  an  action  for  divorce,  by  personal 
service  of  an  alias  writ  of  summons,  when 
tlie  statute  prescribes  for  that  writ  another 
method  of  service. 

When  the  history  of  the  law  of  divorce 
is  considered  in  connection  with  the  known 
origin  and  avowed  purpose  of  the  existing 
statute  upon  the  subject.  It  is  apparent  that 
the  provisions  of  the  statute  should  be  strict- 
ly construed  and  rigidly  enforced.     Among 


other  tbtngs  the  statute  contemplates  cer- 
tainty of  notice  and  the  avoidance  of  collu- 
sion, and  to  that  end  it  has  prescribed  the 
character  of  the  process  and  the  methods  of 
its  service.  It  has  further  provided  that  "up- 
on proof  of  the  execution  of  the  process  in 
conformity  with  its  requirements,  the  Su- 
perior Court  may  then  have  Jurisdiction  to 
proceed  to  trial  and  Judgment.  Service  of 
one  kind  or  the  other  has  therefore  been 
held  essential  to  Jurisdiction,  and  it  has 
likewise  been  held  that  the  service  prescribed 
by  the  statute  can  neither  be  waived  nor  its 
defects  cured  by  the  appearance  of  the  de- 
fendant either  upon  the  record  or  in  person. 
Wood  V.  Wood,  1  Boyce,  71,  74  Atl.  376. 

As  it  is  against  the  policy  of  the  divorce 
act  to  allow  a  defendant  to  substitute  his  ap- 
pearance for  the  service  required.  It  is  also 
against  the  policy  of  the  act  to  allow  service 
of  any  kind  to  be  substituted  for  service  of 
the  one  kind  prescribed  by  the  act,  even 
though  the  service  attempted  be' in  truth  su- 
perior to  the  one  required.  For  a  proceeding 
to  be  legal,  service  of  the  process  upon  which 
it  is  founded  must  likewise  be  legal,  and  the 
legality  of  such  a  service  is  dependent  upon 
Its  conformity  to  the  law  that  prescribes  it 

Odessa  Ix)an  Ass'n  v.  Dyer,  2  Boyce, ,  81 

AQ.  469. 

Leave  to  withdraw  petition  without  prej- 
ndlc& 


GREEN  v.  WILMINGTON  TRUST  CO. 

(Superior  Court  of  Delaware.    New  Castle. 
May  21,  1012.) 

JuDOMEKT    (S    101*)— Default— Support   in 
Pleading— Wbitten     Instrument— Suffi- 

CIENCY 

Under  Rev.  Code  1852,  amended  to  1893, 
p.  789,  c.  106,  g  4,  in  order  to  have  a  judgment 
at  the  first  term  by  default,  the  instrument  sued 
on  must  contain  an  unconditional  promise  to 
pay  money,  so  that,  where  a  writing  merely 
contained  an  admission  by  the  defendant's  in- 
testate that  the  defendant  had  received  from 
the  plaintiff  a  sum  of  money  for  a  certain  pur- 
pose, it  is  not  such  an  instrument  as  is  con- 
templated by  the  statute,  and  judgment  thereon 
at  the  first  term  must  be  refused. 

[Ed.  Note. — For  other  cases,  see  Jadgment, 
Cent.  Dig.  K  168-170;  Dec.  Dig.  S  101.*] 

Action  by  Harry  B.  Green  against  the 
Wilmington  Trust  Company,  administrator 
of  Samuel  D.  Forbes.  Motion  that  Judgment 
be  refused  notwithstanding  affidavit  of  de- 
mand.   Granted. 

Argued  before  WOOLLEY  and  RICE,  JJ. 

Lilbume  Chandler,  of  Wilmington,  for 
plaintiff.  Herbert  H.  Ward,  of  Wilmington, 
for  defendant 

The  body  of  the  affidavit  was  as  follows: 
"Thot  annexed  hereto  is  a  true  and  cor- 
rect copy  of  the  moneys  had  and  received 
by  defendant  In  bis  lifetime  and  defendant's 
acknowledgment   of   same    under    hand    of 
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Samuel  D.  Forbes,  defendant,  deceased,  sued 
Qpon  in  this  action ;  that  the  sum  demanded 
of  the  said  defendant  Is  the  sum  of  $1,000, 
principal  and  interest  thereon  from  Decem- 
ber 1,  1903,  and  said  deponent  further  says 
that  he  verily  believes  that  the  same  is  Just- 
ly and  truly  due  from  the  said  defendant  to 
the  said  plaintiff." 

The  paper  referred  to  and  annexed  to  the 
aflSdavit  was  as  follows: 

"December  1,  1903.  Received  of  Harry  B. 
Green  at  different  times  up  to  this  date,  one 
thousand  dollars,  to  be  used  in  developing  of 
the  paint  and  clay  business  near  Fleetwood, 
Penn.  S.  D.  Forbes.    $1,000." 

Mr.  Ward  moved  that  Judgment  be  refus- 
ed notwithstanding  the  above  affidavit  of  de- 
mand, for  the  following  reasons : 

First  Because  the  affidavit  does  not  con- 
form to  the  requirements  of  the  statute, 
which  provides  that  the  plaintiff,  In  order 
to  get  bis  Judgment  at  the  first  term  by  de- 
fault, must  file  in  the  office  of  the  prothono- 
tary  a  copy  of  the  instrument,  book  account 
or  claim,  and  In  case  of  a  scire  facias,  a  cer- 
tified abstract  of  the  docket  entries,  of  the 
Judgment,  mortgage  or  recognizance,  etc.,  to- 
gether with  the  affidavit  that  he  verily  be- 
lieves the  same  is  Justly  and  truly  due. 
This  may  be  an  instrument  of  writing,  book 
entry  or  claim.  The  affidavit  does  not  say 
that  it  is  either,  but  that  it  is  a  true  and 
correct  copy  of  the  money  had  and  received, 
and  is  not  in  conformity  with  the  statute. 

Second.  This  Is  not  an  instrument  of  writ- 
ing, book  entry  or  claim  within  the  meaning 
of  the  law.  It  Is  simply  a  receipt  for  mon- 
eys. There  la  nothing  in  this  receipt  to 
show  for  what  this  money  Is  supposed  to 
have  been  due  from  Samuel  D.  Forbes.  It 
Is  simply  an  acknowledgment  on  the  part  of 
Samuel  D.  Forbes  that  he  received  from 
Harry  B.  Green,  at  different  times,  $1,000  to 
be  used  in  developing  the  paint  and  clay 
business  near  Fleetwood,  Pennsylvania.  The 
Instrument  does  not  show  any  promise  to 
pay,  or  any  obligation  to  repay,  but  simply 
an  acknowledgment  that  Samuel  D.  Forbes 
received  a  certain  amount  of  money  from 
Green.  Whether  It  was  furnished  on  an 
agreement  between  them  that  Forbes  was  to 
furnish  money  for  Green's  own  business  does 
not  appear.  It  Is  not  a  promise  to  pay  and 
not  a  claim. 

Third.  Inasmuch  as  this  Is  a  suit  by  an 
individual  against  an  estate,  the  plaintiff 
cannot  get  Judgment  until  he  produces  In 
court,  in  which  he  asks  for  Judgment,  a  pro- 
bate of  his  claim.  He  must  prove  to  the 
court  that  there  has  been  a  probate  of  bis 
claim  and  this  affidavit  shows  nothing  of 
that  sort. 

Mr.  Chandler,  for  the  plaintiff,  contend- 
ed that  the  affidavit  was  sufficient  under  the 
statute  and  under  the  practice  and  rulings 
of  the  court.     Woolley  on  Del.  Prac.  as  to 


Probate  of  CSlalm;  Emory  r.  Olens  Falls  In- 
surance Oo.,  7  Fennewill,  101,  76  AtL  230. 

WOOIiLBY,  J.,  delivering  the  opinion  of 
the  court: 

Taking  up  the  grounds  for  the  motion  in 
reverse  order,  it  is  apparent  that  the  Instro- 
ment  sued  upon  is  not  such  a  one  as  la  con- 
templated by  the  statute  and  therefore  the 
matter  of  its  probate  does  hot  require  deci- 
sion. In  order  to  obtain  Judgment  at  the 
first  term  upon  an  affidavit  of  demand,  the 
instrument  of  writing  or  claim  sued  upon 
must  be  for  tile  unconditional  payment  of 
money  and  must  contain  a  promise  to  pa; 
that  is  unconditional  in  Its  natare.  The  In- 
strument sued  uiwn  In  this  case  Is  neither  an 
unconditional  promise  nor  a  promise  at  all 
It  Is  a  paper  showing  that  Samuel  D.  Forbes 
admits  that  he  has  received  from  Harry  £. 
Green  the  sum  of  $1,000  to  be  used  and  em- 
ployed in  developing  a  certain  business.  The 
character  of  that  business  does  not  appear, 
the  relation  of  these  two  parties  in  the  busi- 
ness is  not  by  the  instrument  disclosed,  nor 
is  the  agreement  with  each  other  discover- 
able. There  being  no  promise — certainly  no 
unconditional  promise — the  court  think  that 
it  is  not  such  an  Instrument  as  is  contem- 
plated by  the  statute  (section  4,  c.  108,  Re- 
vised Code),  and  the  motion  is  th^-efore  al- 
lowed and  Judgment  is  refused,  notwith- 
standing the  affidavit  of  demand. 


STATE  V.  ADAMS. 

(Court  of  General  Sessions  of  Delaware.    New 
Castle.    ICay  14,  1912.) 

1.  WrTNESSKS    (I    57»)— COMPKTENCT. 

While,  In  a  prosecution  for  wife  beating, 
outsiders  could  testify  that  the  prosecutrix  and 
defendant  are  reputed  and  looked  upon  by  their 
neighboiB  and  people  who  know  them  as  m&ii 
and  wife,  the  prosecutrix  was  not  a  proper  wit- 
ness for  that  purpose. 

[Ed.  Note. — For  other  cases,  see  Witnesses 
Cent.  Dig.  {{  157-159;   Dee.  Dig.  §  67.*] 

2.  A8BAUI.T    AND    BATTEKT    ({    92*) — C«nfI!fAL 

Rksponsibility  —  Wi»«    BBATiNa  —  Evi- 
dence—Mabbiaob. 

In  a  prosecution  for  wife  beating,  thousfa 
the  only  evidence  of  the  marriage  was  that  of 
the  prosecutrix,  who  testified  that  she  and  the 
defendant  were  married  in  a  certain  moBttL 
year,  and  place,  but  did  not  know  the  exact 
date,  or  the  name  of  the  minister  who  perform- 
ed the  ceremony,  and  had  no  certificate,  the 
question  of  the  defendant's  guilt  was  properly 
submitted  to  the  Jury. 

[Ed.  Note.— For  oUier  cases,  see  Assaolt  and 
Battery,  Cent  Dig.  {i  187-189;  Dec.  Dig.  I 
92.*] 

Daniel  H.  Adams  was  indicted  for  wUe 
beating.    Guilty. 
Argued  before  WOOLIaET  and  BIGS;  JJ. 

Josiah  O.  Wolcott,  Deputy  Atty.  Gen.,  for 
the  State.  Philip  L.  Garrett,  of  Wilminatoa 
for  defendant 
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Indictment  for  wife  beating  (No.  13,  March 
term,  1912).  One  of  the  issaes  was  whether 
the  accused  was  the  husband  of  the  prosecn- 
trix,  who  was  unable  to  make  formal  proof 
of  their  marriage.  They  had  lived  together 
as  husband  and  wife,  and  seven  children  had 
resulted  from  the  relation.  The  question  of 
marriage  was  submitted  to  the  jury,  to  be  de- 
termined by  them  from  the  evidence  and 
instruction  of  the  court  upon  the  law. 

At  the  trial,  the  state  proved  that  the  as- 
sault was  made  upon  the  prosecutrix  by  the 
accused,  as  alleged  In  the  indictment.  The 
proof  as  to  marriage  was  substantially  as 
follows: 

That  the  imrtles  lived-  together  as  hus- 
band and  wife,  the  prosecuting  witness  stat- 
ing that,  while  this  was  a  fact,  he  (the  de- 
fendant) did  not  want  to  own  that  they 
were  married.  The  prosecuting  witness  stat- 
ed that  she  and  the  defendant  were  mar- 
ried in  November,  12  years  ago,  in  Philadel- 
phia, at  the  heime  of  an  uncle  of  the  defend- 
ant, but  she  could  not  give  the  exact  date 
and  had  never  received  a  certificate;  that 
she  did  not  know  the  name  of  the  minister 
who  performed  the  ceremony,  but  was  in- 
formed that  he  was  a  minister  of  the  gospel; 
that  she  bad  seven  children  by  the  defend- 
ant 

The  wiitness  was  asked  by  the  Attorney 
General  the  following  question:  "Were  you 
reputed  and  looked  upon  by  your  neighbors 
and  the  people  who  knew  you  as  a  man  and 
wife?" 

(Objected  to  by  Mr.  Garrett,  counsel  for 
defendant,  who  claimed  that  proof  of  mar- 
riage in  a  case  of  wife  beating  must  be  strict 
proof  and  not  proof  by  general  reputation.) 

WOOLLB3Y,  J.  [1]  We  sustain  the  objec- 
tion, not  upon  the  point  made  in  the  argu- 
ment, bnt  rather  upon  the  point  that  the 
witness  is  not  the  proper  kind  of  witness  to 
testify  to  the  reputation  in  which  she  is 
held  by  others.  Others  can  testify  as  to 
such  a  reputation,  but  she  cannot 

When  the  state  rested,  Mr.  Garrett,  coun- 
sel for  defendant,  moved  that  the  Jury  be  In- 
structed to  bring  In  a  verdict  of  not  guUty, 
on  the  ground  that  no  marriage  had  been 
proved  except  the  bare  statement  of  the  pros- 
ecuting witness  concerning  her  marriage,  and 
contended  that  In  a  criminal  charge  of  as 
high  a  grade  as  wife  beating,  strict  proof 
of  marriage  was  necessary,  that  being  the 
only  thing  that  distinguished  such  a  charge 
from  assault  and  battery;  that  the  ftict  of 
marriage  must  be  clearly  proved  because 
the  charge  was  based  upon  the  relation  of 
buBband  and  wife  existing.  If  that  relation 
did  not  exist,  then  the  charge  fell,  and  not 
baying  been  proved  strictly,  no  crime  has 
been  proved  against  the  defendant  and  the 
jury  should  be  instructed  to  acquit  him. 

The  Deputy  Attorney  General  contended, 
first,  that  he  had  proved  by  the  prosecuting 


witness  all  the  necessary  facts  required  to 
establish  the  marriage;  second,  that  under 
the  wife  beating  statute,  the  same  strict- 
ness was  not  required  as  in  divorce  or  big- 
amy, that  the  object  of  the  wife  beating  stat- 
ute is  to  prevent  men  living  with  women 
supposed  to  be  their  wives,  beating  and  abus- 
ing them,  the  same  as  if  the  actual  relation 
of  man  and  wife  existed. 

WOOLUEY,  J.,  delivering  the  opinion  of 
the  Court: 

[21  The  court  declines  to  grant  the  motion 
of  the  attorney  for  the  prisoner  that  the 
Jury  be  instructed  to  return  a  verdict  of  not 
guilty. 

There  are  certain  proceedings,  both  civil 
and  criminal,  in  which  proof  of  marriage 
must  be  made  strictly;  notably  in  those 
cases  in  civil  actions  out  of  which  result 
property  rights,  and  In  criminal  actions  where 
the  marriage  is  necessarily  and  primarily  the 
foundation  of  the  procedure,  ad  perhaps  in 
bigamy.  While  this  Is  a  novel  cpieatlon  In 
a  criminal  proceeding,  we  nevertheless  have 
had  ruUngs  upon  a  question  akin  to  it  in  a 
quasi  criminal  proceeding,  viz.,  under  our 
statute  providing  for  the  support  of  married 
women,  or  rather  a  proceeding  against  her 
husband  for  the  nonsupport  of  his  wife. 

The  case  of  State  v.  Miller,  S  Pennewill, 
618,  52  Atl.  262,  which  was  a  case  where  the 
husband,  sued  for  nonsupport  of  his  wife, 
was  defended  by  the  defendant  upon  the 
ground  that  the  woman  on  whose  behalf  the 
state  brought  the  action  was  not  in  fact  his 
wife.  There  it  was  proved  that  they  had 
lived  together  for  a  number  of  years  and  in 
that  relation  there  had  been  bom  to  them 
children  who  bore  his  name  with  his  per- 
mission, and  that  they  had  lived  together  as 
husband  and  wife  in  all  respects  except  the 
initial  act  of  marriage.  The  court  held  in 
that  case  that  in  proceedings  under  that  act 
the  tect  of  marriage,  In  either  this  or  a  sister 
state,  may  properly  be  proved  by  competent 
and  satisfactory  circumstantial  evidence, 
such  as  cohabitation,  holding  themselves  out 
to  the  public  as  husband  and  wife,  the  ad- 
mission of  the  parties,  etc. 

In  the  case  of  State  v.  Oaks,  heard  in  this 
court  In  1910,  and  reported  in  76  Atl.  at  page 
480,  which  likewise  was  a  quasi  criminal 
proceeding  for  nonsupport,  the  husband  or 
alleged  husband,  after  living  with  his  wlffe 
for  several  years,  having  begotten  of  her 
body  children,  who,  after  their  birth,  bore 
his  name,  endeavored  to  avoid  his  duty  in 
supporting  his  wife  upon  the  ground  that 
she  was  not  In  fact  his  wife;  and  the  court 
in  that  case  said.  Judge  Conrad  delivering 
the  opinion: 

"It  la  a  well-established  principle  of  law 
that  when  persons  have  represented  them- 
selves to  be  married  or  have  assumed  the 
relation  of  husband  and  wife,  cohabiting  and 
holding  themselves  out  to  the  public  as  such: 
though  not  in  fact  married,  they  will,  when 
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It  is  sought  to  charge  them  with  any  of  the 
clTil  liabilities  growing  out  ot  that  relation, 
be  concluslrely  presumed  to  sustain  such 
relation  to  each  other,  and  will  not  be  per- 
mitted to  disprove  or  deny  the  marriage." 

We  think  this  case  should  be  submitted  to 
the  jury,  in  order  that  the  Jury  may  deter- 
mine, as  one  of  the  issues,  whether  or  not 
this  defendant  is  the  husband  of  the  prose- 
cuting witness,  and  if  they  find  tliat  he  is, 
they  will  be  instructed  to  make  their  finding 
accordingly;  and  If  they  find  that  he  is  not, 
they  win  he  Instructed  to  acquit  him.  We 
therefore  refuse  the  motion  of  def^idant'8 
counsel  for  binding  instructions. 

The  conrt  charged  the  jury  upon  the  law  as 
Indicated  in  the  above  opinion,  and  the  jury 
found  the  defendant  guilty. 


STATE  V.  BUCKMAN. 
(Gourt  of  General  Sessions  of  Delaware.    Sus- 
sex.   Oct.  la,  llill.) 

Intoxicating    IiIquoiis    (|    17(t*)— Iixbgal 

Salk— Defense. 

It  is  no  defense^  in  a  prosecution  for  un- 
lawfully selling  spintuous  liquor,  that  the  liq- 
uor was  gold  as  a  medicine,  where  accused  was 
not  authorized  to  sell  medicine. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Ldquors,  Dec.  Di«.  §  170.*] 

Andrew  J.  Buckman  was  Indicted  for  un- 
lawfully selling  spirituous  liquor.  Verdict 
guilty. 

Argued  before  WOOLI/EY  and  RICE,  JJ. 

Frank  M.  Jones,  Deputy  Atty.  Gen.,  for 
the  State.  Robert  C.  White,  of  Georgetown, 
for  defendant 

Indictment  for  selling  spirituous  liquor,  to 
wit,  whisky,  the  same  not  being  sold  for  me- 
dicinal or  sacramental  purposes  (No.  80, 
October  term,  1911). 

At  the  trial  of  the  case,  the  prosecuting 
witness,  John  R.  Reed,  was  asked  by  Mr. 
Jones,  on  direct  examination,  the  following 
question:  "Did  you  want  that  whisky  for 
medicinal  or  sacramental  purposes?  A.  I 
was  feeling  bad;    I  wanted  It  to  drink." 

The  same  witness  on  cross-examination 
was  examined  by  Mr.  White,  as  follows:  "X. 
Ton  told  him  (meaning  the  defendant)  you 
were  feeling  bad?  A.  Yes,  sir;  I  had  been 
away  for  a  week,  and  I  was  pretty  near 
sick,  and  I  asked  him  if  he  knew  where  I 
could  get  a  half  pint  of  whisky,  and  he  said 
he  didn't  know  for  sure,  but  he  woOld  go 
look,  and  he  fetched  me  a  half  pint  of  whisky. 
X.  But  you  say  you  were  feeling  bad?  A. 
Yes,  sir.  X.  And  yon  told  him  you  were 
feeling  bad?  A.  Yes,  sir.  X.  And  you 
wanted  this  whisky  for  medicinal  purposes? 
A.  Yes,  sir." 

Mr.  Jones,  on  redirect  examination,  asked 
the  following  question :    "RQ.  You  know  what 


medldne  is?"  (This  question  was  objected 
to  by  Mr.  White,  as  already  gone  into  in 
the  examination  in  chief.  Question  with- 
drawn and  the  witness  recalled.) 

By  Mr.  Jones: 

"Q.  You  know  what  medicine  is?  A.  I  nev- 
er taken  much  of  it  Q.  The  whisky  which 
you  got  of  Buckman  on  this  occasion,  did 
you  get  it  for  medicinal  purposes  or  a  drink 
as  a  beverage?  A.  I  got  it  for  to  make  me 
feel  better;  I  had  been  away  for  a  week.  Q. 
Is  that  the  purposd  for  which  you  usually 
use  whisky?  A.  Yes,  sir.  Q.  It  was  not  on 
a  physician's  prescription,  was  it?  A.  No, 
sir.  Q.  Buckman  is  not  a  physician?  A.  Not 
that  I  know  of.  Q.  Did  yon  or  not  tell  Buck- 
man  at  the  time  yon  got  this  whisky  that 
yon  wanted  it  for  a  medicine?  A.  No:  I 
don't  think  I  did." 

On  cross-examination  Mr.  White  asked  the 
following  questions:  "X.  What  did  yon  tell 
him  you  wanted  It  for?  A.  I  told  him  I 
was  feeling  bad.  X.  You  were  ill?  A.  I 
thought  it  would  make  me  feel  better.  X 
You  took  it,  therefore,  as  a  medicine?  A.  I 
did;   yes,  sir." 

At  the  completion  of  the  state's  testimony. 
Mr.  White  asked  that  the  jury  be  instructed 
to  return  a  verdict  of  not  guilty,  on  the 
ground  that  the  prosecuting  witness  stated 
he  took  and  bought  the  whisky  as  a  n>ed- 
icine. 

Mr.  White's  motion  was  refused,  and,  no 
defense  being  offered,  the  Deputy  Attorney 
General  requested  the  court  to  give  binding 
instructions  to  the  jury  to  find  a  verdict  of 
"guilty." 

RICE,  J.,  charged  the  jury  as   follows: 

Gentlemen  of  the  Jury:  Andrew  J.  Buck- 
man  has  been  Indicted,  charged  with  the 
sale  of  spirituous  liquor,  to  wit  whisky,  to 
one  John  R.  Reed,  in  Seaford,  this  county, 
on  the  24th  day  of  September,  A.  D.  1911, 
said  whisky  not  being  then  and  there  sold 
for  medicinal  or  sacramental  purposes. 

The  defense 'not  introducing  any  testimo- 
ny, the  state  has  requested  na  to  give  yoo 
binding  instructions  to  find  a  verdict  of 
guilty. 

It  seems  to  the  court  that  it  was  not  in- 
tended that  this  law  should  be  evaded  by  per- 
mitting a  person  who  was  not  authorised  to 
sell  medicine,  to  sell  vinous,  malt  or  spirito- 
ous  liquor  as  a  medicine;  in  other  words  to 
protect  himself  from  indictment  a  person 
must  be  authorized  or  qualified  to  sell  med- 
icine before  he  can  lawfully  sell  vinous,  malt 
or  spirituous  liquor  as  a  medicine,  therefore, 
while  the  court  Is  always  reluctant  to  do  so, 
yet  we  think  this  is  a  proper  case  in  which 
we  should  give  instructions  to  you  to  find  a 
verdict  of  guilty.  If  you  believe  tb*  testi- 
mony of  the  state's  witness. 

Verdict  guilty. 


*For  otlier  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  A  Am.  Dig-  Key  No.  Series  A  Rap'r  Indaxss 
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ANDERS   et  aL  T.   CITY  OF  PHILADEL- 
PHIA et  al. 

(Supteme  Court  of  Pennsylvania.    Feb.  19, 
1912). 

1.  MUNICIPAI.  COBPORATIONS  (|  990*)— PUB- 
LIC     iMFROVEilENTS  —  CONTRACTS  —  ACTIONS 

TO  Annul. 

A   bill  in  equity  by  taxpayers  against  a 

•city,  certain  officers,  and  a  municipal  contrac- 
tor to  declare  void  a  contract  because  of  an 
unlawful  combination  entered  into  to  prevent 

'  competitive  bidding,  and  for  an  accounting  from 
the  contractor,  cannot  be  maintained,  where 
there  was  no  improper  understanding  among 
the  bidden,  and  a  close  approximation  in  the 
bids  showed  that  there  was  competitive  bidding 
in  fact,  though  the  contractor  failed  to  comply 
strictly  or  fully  with  the  requirements  of  the 
contract,  and  this  failure  was  Isnown  to  the 
officers  of  the  city,  and  It  was  not  expected  by 
the  officers  when  the  contract  was  awarded  that 
there  would  be  a  strict  and  literal  compliance 
by  the  successful  bidder,  whoever  be  might  be, 
with  all  the  requirements  of  the  contract. 
[Ed.  Note. — For  other  cases,   see  Municipal 

•Corporations,  Cent.  Dig.  H  2161-2156;  Dec 
Dig.  I  990.»] 

2.  Municipal  Cobpokations  (I  987*)— Pub- 
lic Impbovbmkwts  —  Contracts  —  Actions 
TO  Annul. 

The  city  alone  has  any  standing  to  demand 
an  accounting  of  a  contractor  of  moneys  re- 
ceived by  him  for  work  called  for  which  he  has 
not  done,  and  taxpayers  cannot  demand  such  an 
.accounting. 

[Ed.  Note.— For  other  cases,  see  Municipal 
■CorporaUons,  Cent  Dig.  SS  2X47,  2150;  Dec. 
Dig.  i  987.»] 

Appeal  from  Court  of  Common  Pleas,  PhU- 
.adelphla  County. 

BUI  in  eqnlty  by  Howard  S.  Anders  and 
others  against  the  City  of  Philadelphia  and 
others.  From  a  decree  for  defendants,  plain- 
tiffs appcaL    Affirmed. 

Wlllson,  P.  J.,  filed  an  opinion  In  which  he 
found  the  facts  and  law  as  follows: 

"Findings  of  Fact 

"(a)  The  contract  was  entered  into  be- 
tween the  defendant  Vare  and  tte  dty  on 

•the  18th  day  of  February,  1910.  After  due 
advertisement,  it  had  been  awarded  to  him 

•on  the  7th  day  of  December,  1909.  It  called 
for  work  to  be  done  from  the  Ist  of  January, 
1910,  until  the  end  of  the  same  year,  and 
work  was  done  under  the  contract  from  the 

■date  of  its  execution.  Work  was  also  done 
between    January    Ist    and    February   18th, 

-which  the  defendants  have  treated  as  covered 
by  the  contract 

"(b)  In  competition  for  the  contract  four 
bids  were  presented  to  the  city  in  response 
to  the  advertisement  asking  for  such  bids. 

'The  bidders  were  Peoples  Bros.,  Mack  Pav- 
ing &  Construction  Company,  David  McMa- 
bon,  and  the  defendant  E.  H.  Vare.  Vare,  to 
whom  the  contract  was  awarded,  was  the 
lowest  bidder.  We  are  not  able  to  find  any- 
thing in  the  proofs  which  would  warrant  us 
In  reaching  a  conclusion  that  these  bids,  or 


any  of  them,  were  collusive  as  between  the 
bidders  and  Vare. 

"(c)  The  contract  and  specifications  called 
for  the  doing  of  work  which  has  been  sub- 
stantially detailed  in  the  second  section  of 
the  previous  recital  of  the  plaintiffs'  bill. 
It  does  not  seem  to  us  that  there  would  be 
any  advantage  tn  a  repetition  of  what  is 
therein  set  forth.  We  are  satisfied  by  the 
proofs,  and  we  find  that  in  numerous  re- 
spects, which  we  need  not  now  detail,  but 
which  will  be  set  forth  more  fully  in  our  an- 
swers to  the  plaintiffs'  requests  for  findings 
of  fact,  the  contractor,  Vare,  failed  to  com- 
ply strictly  or  fully  with  the  requirements  of 
the  contract  And  we  further  find  tliat  his 
failure  fully  to  comply  with  the  provisions 
of  the  contract  must  have  been  known,  and 
in  point  of  fact  was  known,  to  the  officers 
of  the  city  who  had  supervision  over  the 
work  which  the  contractor  had  agreed  to  do. 

"(d)  We  further  find  as  a  fair  deduction 
from  tile  proofs,  and  particularly  from  the 
previous  experience  of  the  city  ofiBcers  with 
the  carrying  out  of  contracts  relative  to  the 
same  subjed^matter,  that  at  the  time  when 
bids  for  the  work  in  question  were  asked 
for,  and  also  at  the  time  when  the  contract 
was  awarded  to  Vare,  it  was  not  expected  or 
contemplated  by  those  officers  that  there 
would  be  a  strict  and  literal  compliance  by 
the  successful  bidder,  whoever  he  might  be, 
with  all  the.  requirements  of  the  contract 

"(e)  At  the  same  time  we  are  not  able  to 
find  in  the  proofs  sufficient  reason  for  hold- 
ing and  finding  that  there  was  any  real 
combination  or  conspiracy  or  collusion  be- 
tween the  officers  of  the  city  and  Vare,  ei- 
ther in  the  awarding  of  the  contract  to  him, 
or  in  the  manner  in  which  be  carried  out  or 
was  allowed  to  carry  out  the  provisions  of 
the  contract.  Upon  this  particular  point,  a 
crucial  one  in  the  case,  we  may  be  permit- 
ted to  enlarge  somewhat  and  to  express  our 
views  with  some  elaboration. 

"The  whole  subject  of  contracts  for  the 
cleaning  of  streets  Is  attended  with  many  in- 
herent difficulties.  This  has  been  demon- 
strated in  the  history  of  this  and  other  mu- 
nicipalities. There  may  be  no  impropriety 
in  its  being  said  that  when,  many  years  ago, 
the  writer  of  this  adjudication  was  connected 
with  the  Law  Department  of  the  city,  ques- 
tions arose  and  were  brought  before  the 
courts  involving  the  practical  possibility  and 
propriety  of  a  strict  interpretation  and  en- 
forcement of  various  provisions  in  contracts 
for  the  cleaning  of  streets.  The  difficulties 
connected  with  such  a  severe  standard  of  re- 
quirement then  necessitated  some  laxity  of 
construction,  and  any  practical  method  of 
dealing  with  the  subject-matter  Is  likely  to 
make  it  necessary  that  a  certain  amount  of 
flexibility  and  the  exercise  of  a  good  honest 
judgment  shall  be  permitted  in  the  enforce- 
ment of  contracts  of  the  nature  referred  to. 
The  object  to  be  attained  in  the  making  of 
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such  contracts  la,  of  course,  tbe  cleaning  of 
the  streets,  and  the  doing  of  such  other  work 
as  Is  Incidentally  connected  therewith.  That 
Is  the  main  end  to  be  had  in  view,  and  of- 
ficers of  the  city  who  supervise  such  work 
would  naturally  keep  It  in  mind.  Whether 
or  not  a  form  of  contract  for  the  work  of 
cleaning  streets  could  be  devised  which 
would  enable  the  desired  object  to  be  at- 
tained without  holding  the  contractor  to  the 
furnishing  of  any  particular  number  of  ^- 
plements  or  of  men  or  of  day's  work  is  a 
question  that  we  need  not  now  discuss.  When 
the  contract  contains  specific  provisions  such 
as  are  embraced  in  the  contract  now  In  ques- 
tion, there  can  be  no  doubt  that  it  is  the  duty 
of  the  city  oflBcers  to  require  a  substantial 
performance  of  those  provisions.  We  are 
far  from  holding  that  the  contract  obligations 
can  be  ignored  or  disregarded.  The  per- 
tinence of  what  we  have  referred  to,  how- 
ever, is  tills:  That  it  is  not  unnatural  that 
municipal  officers  Intrusted  with  the  super- 
vision of  the  cleaning  of  streets  should  look 
mainly  to  the  ends  to  be  accomplished,  rather 
than  to  the  particular  means  employed  for 
the  purpose  of  reaching  those  end&  It  may 
and  must  be  said  also  that  unless  proofs  be- 
fore the  court  compel  a  conclusion  that  mu- 
nicipal officers  introBted  with  the  supervision 
of  the  cleaning  of  the  streets  were  Influenced 
not  by  the  general  purpose  of  obtaining  clean 
streets,  but  by  a  desire  to.  favor  a  contract- 
or and  relieve  him  of  work  which  he  was 
bound  to  do  under  his  contract,  then  a  court 
ought  not  to  find  such  officers  guilty  of  an 
improper  and  illegal  confederation  in  the 
nature  of  a  conspiracy.  We  find  nothing  in 
the  circumstances  connected  with  the  award- 
ing of  the  contract  to  Vare  which  would 
Justify  the  thought  that  there  was  any  col- 
lusion between  the  city's  officers  and  him  in 
regard  thereto.  It  was  doubtless  the  fact 
that  Vare  liad  a  plant  or  appliances  whereby 
the  work  of  street  cleaning  could  be  done, 
and  that  other  bidders  probably  were  not  so 
well  situated,  and  therefore  could  not  bid 
to  the  same  advantage.  It  is  also  true  that 
this  dl-sparlty  might  have  been  overcome  if 
the  bids  had  been  asked  for  at  an  earlier 
date  than  that  at  which,  in  point  of  fact, 
they  were  requested.  At  the  same  time,  it 
should  be  said,  not  only  that  other  bids  were 
made  for  the  contract  In  question,  notwith- 
standing the  disadvantage  of  position,  but 
that  the  time  of  the  asking  for  bids  had  been 
for  many  years  customary  with  the  city  au- 
thorities. Unless  we  should  be  disposed  to 
put  an  unfavorable  construction  on  such  a 
state  of  affairs  merely  for  the  sake  of 
reaching  a  conclusion  derogatory  to  the  city's 
officers  we  would  not  be  Justified  In  adopting 
that  construction.  At  the  same  time  it  is 
proper  for  ns  to  say  that  there  seems  to  be 
no  reason  why  in  all  such  cases,  and  In 
cases  of  a  similar  character,  bids  could  not 
be  asked  for  at  a  period  of  time  when,  to 
the  advantage  of  the  city  as  well  as  for 


the  convenience  of  the  bidders,  all  bidders 
would  have  an  opportunity  to  bid  intelligent- 
ly and  to  equip  themselves  with  the  neces- 
sary appliances  to  carry  out  any  contract 
which  might  be  awarded  to  them. 

"As  to  the  performance  of  the  contract  by 
Vare  after  It  was  awarded  to  him,  notwith- 
standing we  have  already  found,  as  oar  con- 
clusions from  the  proofs,  that  he  failed  sut>- 
stantlally  to  comply  with  the  provisions  of 
his  contract,  in  its  details  and  partienlar  ob- 
ligations, yet  we  are  unable  to  find  BUffideiit 
ground  to  sustain  the  plaintiffs'  contention 
that  this  failure  on  his  part  was  either  the 
result  of  a  previous  understanding  or  col- 
lusion with  the  officers  of  the  city,  or  was 
permitted  by  reason  of  any  sudi  understand- 
ing or  collusion.  We  by  no  means  question 
the  accuracy  of  the  proposition  that  a  con- 
spiracy or  combination  of  the  nature  referred 
to  may  properly  be  inferred  from  a  series  of 
significant  acts  or  onilsslons  which  natural- 
ly and  necessarily  lead  to  the  conclusion 
that  the  acts  or  omissions  constituting  or 
evidencing  the  violation  of  a  contract  were 
the  result  of  an  actual  understanding  and 
agreement  between  the  contractor  and  those 
intrusted  with  the  supervision  of  his  work 
that  such  acts  or  omissions  should  be  allow- 
ed without  objection  and  without  abatement 
of  compensation  by  reason  of  bis  failure  to 
do  work  that  ought  to  have  been  done.  In 
every  case  where  such  a  question  arises  it 
becomes  necessary  for  the  tribunal  hearing 
the  case  to  exercise  a  candid  and  intelligent 
Judgment  as  to  whether  the  facta  developed 
in  the  case  warrant  a  conclusion  that  the  al- 
leged collusion  existed.  We  have  endeavored 
to  apply  such  a  Judgment  to  the  proofs  in 
this  case.  Notwithstanding  we  are  of  the 
opinion  that  there  were  serious  departures  on 
the  part  of  the  contractor  from  a  strict  and 
fnll  compliance  with  the  specific  provisions 
of  his  contract,  and  that  these  must  have 
been  known,  and  should  have  been  the  sub- 
ject of  proiper  treatment,  by  the  city's  officers, 
we  still  are  unable  to  find  that  these  officers 
were  in  a  guilty  combination  or  conspiracr 
with  the  contractor.  In  this  connection  it 
must  be  borne  in  mind  that  the  question  be- 
fore us  is  not  to  be  settled  by  any  views 
which  we  may  have  as  to  the  sufficiency  of 
the  work  done  by  the  contractor  to  keep  the 
streets  clean,  or  as  to  the  full  fidelity  and 
efficiency  of  the  officers  of  the  city  In  super- 
vising tie  work  of  the  contractor,  or  aa  to 
the  manner  in  which  the  contractor  per- 
formed his  work,  or  even  as  to  whether  or 
not,  if  he  had  strictly  complied  with  the 
terms  of  his  contract,  he  would  have  made 
or  lost  large  sums  of  money.  The  simple 
and  single  question  now  under  considera- 
tion Is  whether  or  not  the  proofs  in  the  case 
ought  to  lead  ns  to  the  conclusion  that  there 
was  an  agreement  or  combination  between 
the  contractor  and  the  supervising  officers 
of  the  city  whereby  he  should  be  favored 
and  allowed  to  draw  money  under  the  con- 
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tract  wltbont  doing  the  work  which  would 
Justify  the  payment  to  him  of  the  money  re- 
ceived by  him.  The  aCBrmatlre  of  this  ques- 
-tlon  was  assumed  by  the  platntifTs  when  they 
filed  their  .bill,  and  it  was  incumbent  upon 
-them  to  establish  it  by  sa£Bclent  proofs  before 
we  can  properly  be  asked  to  sustain  their 
•position. 

"(f)  We  find  It  to  be  trae,  although  the  con- 
tract In  question  was  awarded  to  Tare  on 
the  7th  of  December,  1909,  that  he  did  not, 
in  point  of  fact,  receive  or  enter  Into  the  for- 
mal contract  until  the  18th  day  of  February, 
1910,  and  therefore  that  whatever  work  he 
did  between  January  Ist  and  February  18th 
of  that  year  was  done  without  any  formal  or 
written  contract  having  been  entered  Into 
for  the  doing  of  such  work. 

"Findings  of  Law. 

"(a)  In  view  of  our  findings  of  fact  as  they 
have  been  hereinbefore  set  forth,  it  requires 
bat  few  words  to  state  our  conclusions  as  to 
what  is  the  legal  position  of  the  parties  with 
reference  to  that  portion  of  the  plaintiffs' 
case  which  claims  that  the  contract  In  ques- 
tion was  null  and  void  because  it  was  eithw 
entered  into  or  carried  out  under  collusion 
and  fraudulent  combination  with  the  city's 
officers.  It  having  been  our  conclusion  that 
no  such  collusion  or  combination  existed,  no 
legal  question  of  that  nature  arises,  and  we 
therefore  find  that  the  plaintiffs'  bill  cannot 
be  sustained  upon  any  such  ground. 

"(b)  So  fftr  as  the  plaintiffs'  case  is  based 
upon  a  claim  that  the  contractor,  Vare,  fail- 
ed to  comply  with  hia  contract  to  do  the 
work  called  for  by  the  specifications,  and 
therefore  that  he  Is  bound  to  account  tor  and 
repay  to  the  city  the  moneys  which  were  re- 
ceived by  him  from  the  city  for  the  work 
which  he  ought  to  have  done  under  the  con- 
tract, we  deem  It  sufficient  to  say  that  In  our 
Judgmmt  the  plaintiffs  have  no  standing  to 
require  the  contractor  to  render  any  such  ac- 
count. If  it  were  within  the  power  of  tax- 
payers In  all  cases  wherein  it  might  be  claim- 
ed tliat  a  contractor  had  failed  to  comply 
with  the  provisions  of  his  contract  to  come 
into  court  and  cause  the  matter  to  be  investi- 
gated, and,  In  case  of  default  of  performance, 
to  require  the  contractor  to  render  such  an 
account  »s  Is  called  for  In  this  case,  the  af- 
fairs of  the  city  would  be  thrown  into  end- 
leas  confusion,  and  the  proper  functions  of 
the  municipal  officers  would,  to  a  large  de- 
gree, be  devolved  upon  and  assumed  by  the 
courts.  We  regard  the  municipal  authorities 
as  the  repository  of  all  the  power  that  Is 
needed  to  deal  with  such  questions  as  a  gen- 
eral rule.  A  gross  violation  of  duty  might  be 
sufficient  ground  for  impeachment  or  prosecu- 
tion. However  that  may  be,  the  supervision 
of  work  done  under  municipal  contracts  and 
the  making  of  payments  for  work  done  under 
tbem,  in  the  absence  of  fraud  of  a  character 
«vhlch  would  Justify  the  Interference  of  a 


court  of  equity,  must  be  left  to  those  who  by 
law  are  Intrusted  with  the  responsibility 
over  those  matters. 

"(c)  In  determining  whether  the  contractor 
had  a  right  to  demand  payment  for  work 
done  from  January  1  to  February  18,  1910, 
we  must  follow  the  v.lewa  which  have  been 
expressed  by  this  court  in  cases  recently  de- 
cided, and  particularly  in  the  case  of  BuUltt 
V.  Philadelphia,  19  Pa.  Dist.  E.  1091.  We 
have  held  that  it  is  essential  to  the  making 
of  a  valid  contract  between  the  city  and  a 
contractor  that  not  only  must  a  previous  ap- 
propriation of  the  moneys  necessary  to  pay 
the  contractor  for  the  work  to  be  done  by 
him  have  been  made,  but,  also,  that  the  con- 
tract Itself  must  have  been  executed  accord- 
ing to  the  requirements  of  the  act  of  June  1, 
1B86  (P.  L.  37).  In  the  case  in  hand,  the  sec- 
ond of  these  necessary  elements  was  entirely 
wanting  untU  the  18tb  day  of  February, 
1910.  Therefore  all  the  work  done  by  Vare 
before  that  date  must  be  regarded  as  having 
been  done  in  the  absence  of  a  contract.  For 
that  reason  he  had  no  right  to  demand  pay- 
ment for  such  work  from  the  city  as  a  mat- 
ter of  legal  obligation.  It  appears  from  the 
proofs  that  the  contractor  has  received  from 
the  dty  a  payment  which  was  Intended  by 
the  officers  through  whom  the  payment  was 
made  to  cover  the  work  done  by  him  during 
the  period  in  which  no  formal  contract  ex- 
isted. That  payment,  however,  was  unau- 
thorized by  law,  and  must  be  accounted  for 
by  the  contractor  in  the  final  settlement  for 
the  work  of  the  year  under  the  terms  of  the 
contntct.  It  does  not  seem  to  us  that  in  that 
regard  it  makes  any  difference  whether  the 
obligation  to  pay  the  contractor  was  entire 
or  severable.  So  far  as  the  payment  for 
work  done  between  January  1st  and  Febru- 
ary 18th  is  concerned,  the  contract  finally  ex- 
ecuted has  no  relation  to  the  payment,  for 
that  contract  was  not  in  existence  during 
that  period.  There  la,  therefore,  no  force  in 
the  argument  that  the  plaintiffs  are  estopped 
from  objecting  to  that  paymmt,  on  the 
ground  that  it  was  made  upon  the  basis  of 
a  certificate  from  the  director  of  public 
works  that  the  work  was  done  and  the  mon- 
ey due.  Any  such  certificate  was  given  with- 
out authority  and  had  no  effect,  imder  the 
provisions  of  the  contract  as  It  was  execut- 
ed. We  must  regard  all  payments  made  as 
applicable  only  to  work  done  after  the  con- 
tract was  entered  into,  viz.,  after  February 
18,  1910.  The  defendants  contend  that  we 
should  not  adopt  this  view  because  of  laches 
or  delay  on  the  part  of  the  plaintiffs  in  ob- 
jecting to  the  payment  made,  but  we  do  not 
regard  the  point  as  well  taken.  There  Is 
nothing  in  the  proofs  to  show  that  the  plain- 
tiffs had  any  knowledge  that  Vare  was  doing 
work  in  the  absence  of  a  contract,  and  there- 
fore no  duty  or  obligation  rested  upon  them 
to  move  promptly,  if  they  desired  to  move  at 
all.     We  do  not  regard  the  present  case  as 
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ruled  by  oor  decision  In  the  case  of  Sheppard 
V.  Philadelphia,  17  Pa.  Diet  R.  636. 

"It  follows,  therefore,  that  in  the  decree 
which  shall  be  made  in  the  present  case  It 
must  be  ordered  that  the  amount  paid  to 
Vare  for  work  done  in  the  year  1910  prior 
to  February  18tb  shall  be  treated  as  having 
been  paid  for  work  lawfully  done  under  the 
contract;  that  is,  for  work  done  after  the 
date  last  mentioned." 

Complainants  filed  the  following  excep- 
tions: 

"(1)  The  learned  court  erred  In  finding  as 
follows:  'B.  At  the  same  time  we  are  not 
able  to  find  in  the  proofs  sufficient  reason 
for  holding  and  finding  that  there  was  any 
real  combination  or  conspiracy  or  collusion 
between  the  officers  of  the  city  and  Vare,  ei- 
ther in  the  awarding  of  the  contract  to  him, 
or  In  the  manner  in  which  he  carried  out  or 
was  allowed  to  carry  out  the  provisions  of 
the  contract'** 

"(10)  The  learned  court  erred  in  its  answer 
to  the  fifty-seventh  request  for  findings  of 
fact  by  the  plaintiffs,  which  request  and  an- 
swer were  as  follows :  '(67)  The  contract  in 
suit  was  the  result  of  an  unlawful  combina- 
tion between  the  contractor  and  the  officers 
of  the  city  to  defeat  the  provisions  of  law  rel- 
ative to  competitive  bidding.  Answer:  We 
decline  to  affirm  this  request'  *' 

"(17)  The  learned  court  erred  in  Its  an- 
swer to  the  fourteenth  request  for  findings  of 
law  by  the  plaintiffs,  which  request  and  an- 
swer were  as  follows:  '(14)  The  contract  in 
suit  is  void  because  it  was  the  result  of  an 
unlawful  combination  between  the  contractor 
and  officers  of  the  city,  to  defeat  the  stat- 
utes relative  to  competitive  bidding.  An- 
swer:   Declined.' " 

"(19)  The  learned  court  erred  in  not  re- 
straining defendant  city  from  making  further 
payments  to  the  defendant  Vare,  as  prayed 
for  in  the  second  prayer  of  the  bllL.  An- 
swer :    Declined. 

"(20)  The  learned  court  erred  In  not  re- 
quiring defendant  Vare  to  account  for  the 
sums  of  money  illegally  received  by  him  and 
to  pay  the  same  Into  the  city  treasury,  as 
prayed  for  in  the  third  prayer  of  the  bill. 
Answer :   Declined." 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  POTTER,  ELKIN,  STEW- 
ART, and  MOSCHZISKER,  JJ. 

Thomas  Raebnm  White,  for  appellants. 
Francis  Shunk  Brown,  John  C.  Bell,  and 
James  Alcorn,  City  Sol.,  for  appellees. 

STEWART,  J.  The  plaintifTs,  residents 
and  taxpayers  of  the  city  of  Philadelphia, 
sought  by  bill  In  equity  to  restrain  further 
payments  under  a  contract  between  the  city 
of  Philadelphia  and  Edwin  H.  Vare,  one  of 
the  defendants,  by  which  Vare  for  the  con- 
sideration of  $1,299,000  undertook  to  clean 
the  streets  of  the  city  during  the  year  1910 
In  accordance  with  the  specifications  recited 


in  the  contract,  on  the  ground  that  the  con- 
tract had  been  let  as  the  result  of  a  collusive 
understanding  that  Vare  was  not  to  be  re- 
quired to  do  all  the  work  specified  in  the 
contract;  that  he  was  to  be  permitted  tu 
disregard  the  specifications  without  incnr- 
rlug  the  stipulated  penalties,  and  was  to  be 
allowed  to  receive  the  entire  amount  of  his 
bid  regardless  of  the  amount  of  work  by  him 
performed;  that  the  purpose  of  such  colln- 
slve  understanding  was  to  prevent  competi- 
tive bidding,  and  that  such  had  been  its  ef- 
fect. It  was  charged  that  Vare  had  per- 
formed less  than  one-half  the  work  required 
under  the  contract  and  specifications;  tliat 
notwithstanding,  he  had  been  paid  ratable 
monthly  installments,  excepting  for  the 
month  of  December,  on  the  full  amount  of 
his  bid;  that  the  stipulated  penalties  had 
not  been  enforced  against  him,  and,  general- 
ly, that  the  contract  was  null  and  void  be- 
cause let  pursuant  to  a  conspiracy  entered 
Into  to  cheat  and  defraud  the  dty.  In  the 
separate  answers  filed  by  the  dty  and  by 
Vare  the  material  averments  of  the  bill  were 
specifically  denied,  and  issue  was  accord- 
ingly Joined  therein.  The  record  before  us 
Is  voluminous,  but  we  are  spared  the  labor 
and  examination  of  the  evidence  by  the  ad- 
mission on  part  of  the  appellants  that  tlie 
findings  of  the  learned  chancellor  who  heard 
the  case  correctly  exhibit  It  on  its  fact». 
The  case  has  been  submitted  on  these  find- 
ings, and  the  only  contention  made  Is  that 
It  results  from  the  findings  as  an  inevitable 
inference  that  the  contract  with  Vare  was  the 
product  of  an  unlawful  combination  entered 
into  with  a  view  to  prevent  competidTe 
bidding,  and  that  the  chancellor  erred  in 
his  conclusions  therefrom  that  the  proofs 
were  not  suffldent  to  warrant  him  lo  flindlng 
that  there  was  no  real  combination  or  con- 
spiracy to  this  end.  We  deem  It  tmneces- 
sary  in  this  connection  to  do  more  than  Indi- 
cate In  a  brief  way  the  special  findings  ob 
which  the  appellants  rely,  since,  however 
Important  the  facts  established  might  be  in 
an  action  by  the  dty  against  the  defendant 
Vare,  as  we  view  the  case,  they  are  without 
controlling  significance  in  connection  with 
the  one  governing  question  which  is  squarely 
raised  in  the  assignments  of  error. 

[1]  The  special  findings  may  be  thus  brief- 
ly summarized :  There  was  failure  on  Vare's 
part  to  comply  strictly  or  fully  with  the  re- 
quirements of  the  contract.  The  officers  of 
the  city  had  knowledge  of  such  failure  as  the 
work  progressed  through  reports  made  to 
them  by  the  Inspector.  There  was  like  fail- 
ure by  Vare  and  like  knowledge  by  the  offi- 
cers of  the  dty  with  respect  to  similar  con- 
tract for  the  year  1909.  Strict  compliance 
with  the  specifications  in  the  contract  of 
1910  would  have  resulted  in  the  loss  of  a 
very  large  sum  of  money  to  the  contractor, 
amounting  in  all  probabOlty  to  more  than 
$1,000,000  and  possibly   to   over  $2,000,000 


Digitized  by 


Google 


Pa^ 


ANDERS  T.  dTT  OF  PHILADELPHIA 


943 


Seven  thousand  dollars  was  exacted  of  Vare 
In  the  way  of  fines  for  violation  of  speclAca- 
tlons  during  1910.  Wlien  Vare  submitted 
his  bid,  he  knew  that  to  perform  the  work 
in  accordance  with  the  specifications  at  the 
price  bid  by  him  would  necessarily  result 
In  serious  loss  to  himself.  When  the  con- 
tract  was  awarded,  the  main  object  the  of- 
ficers of  the  city  had  in  view  was  the  proper 
and  sufficient  cleaning  of  the  streets  during 
the  year,  and  they  did  not  expect  the  speci- 
fications of  the  contract  to  be  strictly  and 
In  all  details  carried  out  by  the  costractor. 
The  dally  reports  of  the  contractor  of  men 
and  machines  employed  by  him  were  large- 
ly In  excess  of  the  actual  number  of  men 
and  machines  actually  employed.  The  conten- 
tion on  part  of  appellants  Is  twofold:  First, 
that,  applying  to  these  facts  "the  interpre- 
tation consistent  with  ordinary  human  ac- 
tion and  common  sense,  there  la  an  inevi- 
table inference  that  there  was  an  under- 
standing between  the  officers  of  the  city  and 
the  contractor,  when  the  contract  was  award- 
ed, that  the  contractor  would  not  be  requir- 
ed literally  to  obey  the  spedflcations  and 
would  not  be  fined  for  disobedience  of  them"; 
and,  second,  "if  there  was  such  understand- 
ing, it  would  amount  to  an  unlawful  combi- 
nation to  defeat  the  statutes  requiring  compet- 
itive bidding."  The  first  proposition  is  too 
plain  for  discussion,  and  la  conceded;  but 
that  the  second  results  as  a  conclusion  from 
the  first  is  clearly  a  non  sequitur,  as  the 
facts  in  the  case  abundantly  show.  Notwith- 
standing the  above  facts  relied  upon  by  ap- 
pellants, we  have  this  distinct  and  unclul- 
lenged  finding  by  the  chancellor:  "In  com- 
petition for  the  contract  four  bids  were  pre- 
sented to  the  city  in  response  to  the  adver- 
tisement asking  for  such  bids.  The  bidders 
were  Peoples  Bros.,  Mack  Paving  &  Construc- 
tion Company,  David  McMahon,  and  the  de- 
fendant B.  H.  Vare.  Vare,  to  whom  the 
contract  was  awarded,  was  the  lowest  bid- 
der. We  are  not  able  to  find  anything  in  the 
proofs  which  would  warrant  us  in  reaching 
a  conclusion  that  these  bids,  or  any  of  them, 
were  collusive  as  between  the  bidders  and 
Vare."  If  we  refer  to  the  testimony,  we  find 
nothing  to  impeach  the  correctness  of  this 
finding,  but,  on  the  contrary,  much  to  sup- 
port it.  Conceding,  as  we  must  in  the  ab- 
sence of  evidence  to  the  contrary,  that  these 
unsuccessful  bidders  were  responsible  par- 
ties, the  burden  rested  upon  appellants  to 
show  that  they  all  participated  in  the  alleg- 
ed fraudulent  collusion,  and  submitted  their 
bids,  not  in  good  faith,  but  upon  a  fraudu- 
lent understanding  that  In  any  event  the 
contract  was  to  be  let  to  this  defoiidant.  The 
fact  that  Vare  had  an  understanding  with 
the  city  officials  that  compliance  with  the 
specifications  would  not  be  required  by  him, 
however  much  this  would  be  a  departure 
from  plain  business  principles,  and  expose 
the  officials  to  suspicion  and  censure,  would 


not  show  conspiracy  to  defeat  competitive 
bidding  In  any  such  conclusive  way  as  the 
law  requires,  except  as  it  further  appeared 
that  in  this  respect  Vare  was  advantaged 
over  the  others.  If  all  alike  bid  on  the  same 
terms  and  with  the  same  understanding,  ir- 
regular and  unbusinesslike  as  the  transac- 
tion would  be,  it  would  lack  the  essential 
element  of  fraudulent  coni>piracy  to  defeat 
competition  between  bidders.  Not  only  is 
there  an  absence  of  any  finding  that  Vare 
bid  with  any  understanding  that  the  others 
did  not  have,  but  the  ^close  approximation 
in  the  bids  would  seem  to  Indicate  that  each 
had  been  governed  in  making  his  bids  by  the 
same  considerations  which  Influenced  the 
others.  The  defendant's  bid  was  $1,299,000, 
another  was  $1,350,000,  another  $1,403,000, 
while  the  fourth  and  highest  exceeded  the 
lowest  by  $200,000,  which,  as  explained,  in- 
cluded the  cost  of  assembling  a  plant  with 
which  to  do  the  work.  C^n  it  be  possible 
that  these  bids  were  made  in  any  different 
terms  than  those  given  to  Vare?  If  they 
were — and  here  we  exclude  collusion  because 
the  finding  of  the  court  acquits  these  bid- 
ders of  that — then  it  follows  that  each  was 
willing  to  undertake,  just  as  Vare,  to  do 
work  for  the  city  which  each  knew  would 
cost  upwards  of  $1,000,000  In  excess  of  what 
they  were  to  receive  therefor.  To  our  mind 
this,  to  say  the  least,  is  most  unlikely.  It 
would  be  far  more  reasonable  to  infer  that 
all  alike  understood  that  strict  compliance 
with  the  specifications  was  not  to  be  requir- 
ed. We  have  dwelt  on  this  feature  of  the 
case  because  of  its  controlling  significance. 
The  third  assignment  of  error,  which  in- 
cludes the  second  as  well,  fairly  and  square- 
ly raises  the  question  we  have  been  con- 
sidering. What  is  there  assigned  for  error 
is  the  refusal  of  the  chancellor  to  hold  that 
"the  contract  in  suit  is  void  because  it  was 
the  result  of  an  unlawful  combination  be- 
tween the  contractor  and  officers  of  the'  city, 
to  defeat  the  statutes  relative  to  competi- 
tive bidding."  In  the  proposition  here  ex- 
pressed we  have  the  whole  of  appellants'  con- 
tention concentrated. 

[2]  If,  as  there  stated,  the  contract  re- 
sulted from  any  such  combination.  It  fol- 
lows necessarily  that  the  contract  was  cor- 
rupt and  should  have  been  declared  void; 
but,  if  this  be  not  established,  according  to 
the  measure  of  proof  which  the  law  re- 
quires in  such  cases,  the  contention  must 
fail,  for  in  that  event  the  failure  to  perform 
the  work  required  under  the  contract  In  the 
manner  therein  provided  becomes  a  matter 
between  the  municipality  and  the  delinquent 
contractor,  as  to  which  the  former  alone 
can  be  heard  to  complain ;  for,  as  well  said 
by  the  learned  chancellor,  "so  far  as  the 
plaintiffs'  case  is  based  upon  a  claim  that 
the  contractor,  Vare,  failed  to  comply  with 
his  contract  to  do  the  work  called  for  by  the 
specifications,  and  therefore  that  he  is  bound 
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to  account  for  and  repay  to  the  dty  the 
moneys  which  were  received  by  him  from 
the  city  for  the  work  which  he  ought  to  have 
done  under  the  contract,  we  deem  it  suffi- 
cient to  say  that  in  our  judgment  the  plain- 
tiffs have  no  standing  to  require  the  con- 
tractor to  render  any  such  account^-.  If  It 
were  within  the  power  of  taxpayers  in  all 
cases  wherein  It  might  be  claimed  that  a 
contractor  had  failed  to  comply  with  the 
provisions  of  his  contract  to  come  Into  court 
and  cause  the  matter  to  be  investigated,  and, 
in  case  of  default  o*  performance,  to  require 
the  contractor  to  render  such  an  account  as 
is  called  for  in  this  case,  the  affairs  of  the 
dty  would  be  thrown  into  endless  confusion, 
and  the  proper  functions  of  the  municipal 
officers  would,  to  a  large  degree,  be  devolved 
upon  and  assumed  by  the  courts.  We  regard 
the  municipal  authorities  as  the  repository 
of  all  the  power  that  is  needed  to  deal  with 
such  questions  as  a  general  rule.  A  gross 
violation  of  duty  might  be  sufficient  ground 
for  Impeachment  or  prosecution.  However 
that  may  be,  the  supervision  of  work  done 
under  municipal  contracts  and  the  making  of 
payments  for  work  done  under  them,  in  the 
absence  of  fraud  of  a  character  which  would 
justify  the  Interference  of  a  court  of  equity, 
most  be  left  to  those  who  by  law  are  in- 
trusted with  the  responsibility  over  these 
matters^  If  there  was  competitive  bidding 
wlthour  collusion  on  part  of  the  bidders — 
and  this  we  have  seen  is  an  established  fact 
in  the  case — it  follows  that  the  letting  of 
the  contract  to  Vare,  no  matter  what  may 
have  been  the  intention  of  Vare  and  the  city 
officials  in  this  regard,  could  not  have  re- 
sulted from  such  intention;  in  other  words, 
if  the  purpose  of  the  parties  to  the  con- 
tract was  to  avoid  competitive  bidding,  and 
that  purpose  failed  in  execution,  the  fraud 
contemplated  could  not  have  entered  into 
the  contract  subsequently  made.  While  the 
findings  on  which  appellees  rely  are  most  per- 
tinent to  the  Inquiry  before  us,  and  while 
they  are  convincing  that  the  ordinary  safe- 
guards against  fraud  were  utterly  disregard- 
ed in  the  letting  of  this  contract,  yet,  remem- 
bering that  the  one  ground  of  challenge  is 
conspiracy  to  prevent  competitive  bidding.  It 
cannot  be  said  that  they  are  sufficient  in 
themselves  to  establish  the  guilt  of  the  par- 
ties so  accused.  In  this  connection  we  can 
do  no  better  than  repeat  here  what  was 
said  by  the  learned  chancellor  In  his  opin- 
ion: "It  must  be  borne  in  mind  that  the 
question  before  us  Is  not  to  be  settled  by 


any  views  which  we  may  have  as  to  the 
sufficiency  of  the  work  done  by  the  con- 
tractor to  keep  the  streets  clean,  or  as  to  the 
full  fidelity  and  efficiency  of  the  officers  of 
the  dty  in  supervising  the  work  of  the 
contractor,  or  as  to  the  manner  In  which 
the  contractor  performed  his  work,  or  even 
as  to  whether  or  not,  If  he  had  strictly  com- 
plied vrtth  the  terms  of  his  contract,  he 
would  have  made  or  lost  large  sums  of  mon- 
ey. The  simple  and  single  question  now  ud- 
der  consideration  is  whether  or  not  the 
proofs  tn  the  case  ought  to  lead  ns  to  the 
conclusion  that  there  was  an  agreement  or 
combination  between  the-  contractor  and  tbe 
supervising  officers  of  the  dty  whereby  he 
should  be  favored  and  allowed  to  draw  mon- 
ey under  the  contract  without  doing  tbe 
work  which  would  justify  the  payment  t<J 
him  of  the  money  received  by  him.  The  af- 
firmative of  this  question  was  assnmed  b; 
the  plaintlfTs  when  they  filed  their  bill,  and 
it  was  Incumbent  upon  them  to  establish  it 
by  suffident  proofs  before  we  can  properly  be 
asked  to  sustain  their  position."  It  Is  to 
this  feature  of  tbe  case  that  we  have  con- 
fined the  discussion.  Our  conclusion  has  al- 
ready been  indicated,  and  it  only  remains  to 
state  formally  our  concurrence  In  tbe  find- 
ings and  conclusions  of  the  learned  chancel- 
lor. 

The  appeal  is  dismissed  at  cost  of  appel- 
lants, and  the  decree  Is  affirmed. 


ANDERS  et  al.  v.   CITT   OP  PHIIADEL- 
PHIA  et  al. 

(Supreme  Court  of  Pennsylvania.     Feb.  19, 
1912.) 

Ap^al  from  Court  of  Common  Pleaa,  Phila- 
delphia County. 

Bill  in  equity  by  Howard  S.  Anders  and  oth- 
ers against  the  City  of  Philadelphia  and  oth- 
ers. From  the  decree,  defendant  Edwin  H. 
Vare  appeals.    Dismissed. 

Argued  before  FBIXi,  C.  J.,  and  BROWN. 
MESTRE2AT.  POTTER,  ELKIN.  STEW- 
ART, and  MOSCHZISKEB,  JJ. 

Francis  Shank  Brown  and  John  G.  BelL  for 
appellant     Thos.   Raebnm   White,  for  apptl- 

lees. 

PER  CURIAM.  To  a  soggestion  by  the  ap- 
pellants, duly  filed,  to  the  effect  that  the  qwr- 
tion  sought  to  be  raised  by  this  appeal  ha*  be- 
come moot,  the  appellees  make  answer  admit- 
ting the  facts  set  out  in  the  soggestion  and 
consenting  that  the  appeal  be  dismissed  at  tht 
cost  of  appellant  ESdwin  H.  Vaie.  It  is  ac- 
cordingly so  ordered. 


Digitized  by  LjOOQ IC 


N.J.) 


PENNSYLVANIA  R.  CO.  r.  BOARD  OF  PUBLIC  UTILITY  COM'RS 


945 


PENNSYLVANIA  B.  00.  et  al.  v.  BOARD 

OF  PUBLIC  UTILITY  C»M'RS. 
{Supreme  Court  of  New  Jersey.    July  15, 1912.) 

(8vUaiu$  by  th«  Court.) 

1.   CABBIEBS    (J    10»>— BBOUI^TION— PUBUtOA- 

noN  or  Rates. 

The  Board  of  Public  Utility  CommisBloners 
made  an  order  requiring  (1)  each  railroad  com- 
pany affording  intrastate  commutation  service 
from  points  in  New  Jersey  to  Jersey  City,  N.  J., 
or  to  Hoboken,  N.  J.,  when  request  is  made 
upon  it  and  proper  payment  is  tendered  therefor, 
to  sell  tickets  for  said  oonunatation  service  spe; 
cifically  designating  in  every  case  both  termini 
of  the  journey,  and  to  publish  rates  for  such 
commutation  service  designating  both  termini 
specifically,  and  to  file  adnedules  of  said  rates 
with  the  commission;  and  (2)  requiring  each 
railroad  company  carrying  in  intrastate  Jour- 
neys passengers  to  or  from  Jersey  City,  N.  J., 
or  to  or  from  Hoboken,  N.  J.,  at  special  rates 
to  follow  the  same  course  with  respect  to  the 
sale  of  special  rate  tickets,  publication  of  rates, 
and  filing  of  schedules.  The  order  was  based 
upon  a  determination  of  (a)  the  existence  of 
"regulations"  and  "practices"  that  are  unjust 
and  unreasonable  and  arbitrarily  or  unjustly 
discriminatory;  and  (b)  the  subjection  of  per- 
sons and  localities  to  prejudice  and  disadvan- 
tage. Held,  (1)  that  such  order  is  within  the 
jurisdiction  of  the  board,  as  conferred  by  the 
PubUc  Utility  Law  (P.  L.  1911,  c.  195,  p.  374), 
if  8u<di  determination  is  justified  by  proof. 

[Ed.    Note.— For    other   cases,    see    Carriers, 
Cent.  Dig.  |{  12,  14-20;   Dec.  Dig.  i  10.*] 
2.  Caxkiziis  (S  10*)— Reguijitioh— Pdblica- 

Tion  or  Rates. 

Held,  (2)  that  such  order  is  within  the  ju- 
risdiction of  the  board,  it  appearing  that  such 
railroad  companies  refuse  to  sell,  or  quote  rates 
for,  such  commutation  or  special  rate  tickets 
(except  "8<*ool"  tickets)  to  Intrastate  passen- 
gers to  and  from  their  Hudson  river  terminals 
(Jersey  City  and  Hoboken)  specifically  designat- 
ing both  tetmini  of  the  journey  (though  they  af- 
ford such  commutation  an^  special  rate  service 
to  intrastate  passengers  requiring  it),  and  in- 
sist that  such  passengers  shall  take,  as  evidence 
of  their  right  to  such  transportation,  tickets 
reading  to  and  from  New  York  C^ty,  and  at 
New  York  CSty  rates,  and  though  they  quote 
and  sell  commutation  and  8i>ecial  rate  tickets 
for  all  other  intrastate  journeys  where  such 
service  is  afforded  specifically  designating  the 
termini  of  such  journeys  upon  such  tickets. 

lEJd.    Note.— For   other   cases,    see    Carriers, 
Cent.  Dig.  {{  12,  14-20;   Dec.  Dig.  i  10.*] 

8.  Cabbiebs  (5  10*)— Regulation— TiCKBTS. 

Held,  (3)  that  the  order  does  not  require 
the  establishment  of  a  commutation  service  from 
and  to  other  New  Jersey  points  to  and  from 
Jersey  (Sty  and  Hoboken,  It  merely  requires 
that  ticketo  shall  be  sold  for  an  existing  serv- 
ice designating  specifically  the  termini  of  the 
jotfrney  within  this  state  in  accordance  with 
the  fact;  andithat  commutation  and  other  spe- 
cial rates  for  such  service  be  quoted  and  filed. 
[ESd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  12,  14-20;  Dec  Dig.  i  10.«] 

4.   Carbizbs  (I  10*)— REOULATIOK— POWEB  OF 

SJtate. 

Beld,  (4)  that  the  order  does  not  involve 
the  exercise  of  power  by  the  state,  through  the 
Public  Utility  Board,  to  compel  the  railroad 
companies,  independent  of  any  action  on  their 
part,  to  issue  commutation  or  other  special 
forms  of  tickets.  It  involves  merely  the  exercise 
by  the  state,  through  the  board,  of  the  power  to 
end  unjust  dtscriminatipn  growing  out  of  the 


refusal  of  the  companies  to  quote  and  sell  tick- 
ets designating  specifically  both  termini  of  the 
intrastate  journey. 

[Bd.  Note. — ^For  other  cases,  see  (Carriers, 
Cent.  Dig.  li  12,  14-20;  Dec.  Dig.  {  10.*] 

5.  CABBIEBa(f  18*)— Beoulation— Statutobt 
Pbovision. 

Beld,  (5j  that  the  Public  Utility  Law  (P. 
L.  1911,  c.  195,  p.  874)  is  not  merely  declara- 
tory of  the  common  law.  It  forbids  the  giving 
to  any  locality  any  undue  or  unreasonable  pref- 
erence or  advantage,  or  the  subjection  of  any 
locality  to  any  prejudice  or  disadvantage. 

fEd.  Note. — For  other  cases,  sen  Carriers. 
Cent.  Dig.  ii  21-24;    Dec.  Dig.  |  18.*1 

6.  CouMEBCB  (J  58*)— Subjects  of  Reocla- 
TION — ^Tbansfobtation  Craboes. 

Beld,  (6)  that  the  order  under  review  does 
not  involve  any  interference  with,  nor  impose 
any  burden  upon,  interstate  commerxM. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  U  77-88,  100;   Dec  Dig.  I  6a*] 

Certiorail  prosecuted  by  the  PennsylTanla 
Railroad  Company  and  another,  by  the  Le- 
high Valley  Railroad  Company  of  New  Jer- 
sey, by  the  Erie  Railroad  Company,  by  the 
New  York,  Susquehamia  A  Western  Railroad 
Company,  by  the  New  Jersey  &  New  York 
Railroad  Company,  and  by  the  Delaware; 
Lackawanna  A  Western  Railroad  (Company, 
respectively,  against  the  Board  of  Public 
Utility  Commissioners.  Orders  of  the  Pub- 
lic Utility  Commissioners  afilrmed. 

Argued  February  term,  1912,  before 
TRENCHARD,  PARKER,  and  MINTURN, 
JJ. 

Vredenburgh,  Wall  A  Carey  and  Herbert  A. 
Taylor,  for  prosecntors  Pennsylvania  R.  Co. 
and  West  Jersey  A  S.  R.  Co.  Collins  ft  (Sor- 
bin and  Herbert  A  Taylor,  for  prosecutors 
Lehigh  Valley  R.  C!o.  of  New  Jersey,  Erie 
R.  Co.,  New  York  S.  A  W.  R.  (Jo.,  and  New 
Jersey  A  N.  Y.  R.,  C!o.  M.  M.  Stallman  and 
Herbert  A.  Taylor,  for  prosecutor  Delaware, 
L.  A  W.  R.  Co.  Frank  H.  Sommer,  of  New- 
ark, for  defendant 

TRENCHARD,  J.  The  order  brought  up 
for  review  by  these  writs  was  made  by  the 
Board  of  Public  Utility  Commissioners  on 
October  3,  1911,  after  hearing,  upon  notice. 
The  six  cases  have  been  here  argued  and  will 
be  considered  together. 

The  order  requires  (1)  each  railroad  compa- 
ny affording  Intrastate  commutation  service 
from  points  in  New  Jersey  to  Jersey  City,  N. 
J.,  or  to  Hoboken,  N.  J.,  when  request  is  made 
upon  it  and  proper  payment  is  tendered 
tber^or,  to  sell  tickets  for  said  commuta- 
tion service,  specifically  designating  in  every 
case  both  termini  of  the  journey,  and  to 
publish  rates  for  such  commutation  service 
designating  both  termini  spedflcally,  and  to 
file  schedules  of  said  rates  with  the  commis- 
sion; and  (2)  requiring  each  railroad  com- 
pany carrying  in  intrastate  journeys  pas- 
sengers to  or  from  Jersey  City,  N.  J.,  or  to 
or  from  Hoboken,  N.  J.,  at  special  rates  to 
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follow  the  same  coarse  wltb  respect  to  tbe 
aale  of  special  rate  tickets,  publication  of 
rates,  and  filing  of  schedules. 

[1]  We  now  proceed  to  consider,  in  con- 
venient order,  the  reasons  assigned  and  ar- 
gued by  tbe  railroad  companies  prosecuting 
these  writs  why  the  order  should  be  set 
aside.  We  see  no  merit  in  tbe  contention 
that  the  order  is  not  within  the  Jurisdiction 
of  the  board.  The  Public  Utility  Law  (P, 
L.  1911,  c.  195)  vests  In  tbe  board  tbe  follow- 
ing, among  other,  powers:  Section  17  (a): 
"The  board  sball  have  power,  after  hearing, 
upon  notice,  by  order  in  writing  to  require 
every  public  utility  •  •  •  to  comply  with 
the  laws  of  this  state  •  *  •  and  to  con- 
form to  the  duties  Imposed  upon  It  there- 
by. •  •  •"  Section  16  (e):  "The  board 
shall  have  power  •  .  •  •  after  bearing,  by 
order  in  jirriting,  to  fix  Just  and  reasonable 
standards,  classifications,  regulations,  prac- 
tices, measurements  or  service  to  be  furnish- 
ed. Imposed,  observed  and  followed  there- 
after by  any  public  utility,  as  herein  defined/' 
It  Imposes  upon  the  prosecutors  the  follow- 
ing, among  other,  duties:  Section  18  (c): 
"No  public  utility  •  •  •  shall  •  ♦  • 
adopt,  maintain  or  enforce  any  regulation, 
practice  •  •  •  which  shall  be  unjust,  un- 
reasonable, unduly  preferential,  arbitrarily 
or  unjustly  discriminatory.  •  •  •"  Sec- 
tion 18  (d):  "No  public  uttllty  •  •  • 
shall  make  or  give,  directly  or  Indirectly,  any 
undue  or  unreasonable  preference  or  advan- 
tage to  any  person  or  corporation  or  to  any 
locality  or  to  any  particular  description  of 
traffic  in  any  respect  whatsoever,  or  subject 
any  particular  person  or  corporation  or  lo- 
cality or  any  particular  description  of  traf- 
fic to  any  prejudice  or  disadvantage  In  any 
respect  whatsoever."  Section  18  (a):  "No 
public  utility  •  •  •  sliall  make,  Impose 
or  exact  any  •  •  »  unjustly  discrimina- 
tory •  •  •  commutation  rate  •  •  • 
and  other  special  rate.  •  •  •"  The  or- 
der under  review  was  based  upon  a  determi- 
nation of  (a)  the  existence  of  "regulations" 
and  "practices"  that  are  unjust  and  unrea- 
sonable and  arbitrarily  or  unjustly  dis- 
criminatory, and  (b)  the  subjection  of  persons 
and  localities  to  prejudice  and  disadvantag& 
If,  therefore,  the  order  was  Justified  by  the 
proofs,  it  was  within  the  Jurisdiction  of  the 
board.  We  are  of  opinion  that  the  order  was 
Justified  by  the  proofs. 

[2]  At  the  close  of  the  hearing,  held  upon 
notice  to  the  prosecutors,  and  at  which  they 
were  represented  and  produced  testimony, 
the  board  found  the  following  matters  of 
fact  ai>pllcable  to  the  prosecutors:  (1)  That 
the  carriers  transporting  passengers  from 
Jersey  points  to  certain  Hudson  river  bound- 
ary terminals,  notably  Jersey  City  and  Hobo- 
ken,  do  not,  as  a  general  rule,  sell  commuta- 
tion of  special  rate  tickets  specifically  good 
to  and  from  said  river  boundary  terminals. 
(2)  That  to  this  general  rule  there  is  a  nota- 


ble exception,  in  that  46-trlp  monthly  school 
commutation  tickets  are  sold  specifically  be- 
tween Jersey  points  to  and  from  Hoboken 
and  Jersey  City.  (3)  That  commutation  and 
other  special  rate  tickets  are  sold  speciflcally 
good  to  and  from  Camden.  (4)  That,  except 
for  the  Hudson  river  boundary  termlnaU. 
Hoboken,  and  Jersey  City,  the  carriers  quote 
and  sell  commutation  and  special  rate  tldiets 
for  intrastate  Journeys  between  points  in 
New  Jersey  where  they  afford  such  commuta- 
tion and  special  rate  service,  speciflcallv 
designating  the  termini  of  such  Journeys  up- 
on such  tickets.  (5)  That  tbe  carriers  (ex- 
cept as  to  the  46-trip  commutation  school 
tickets)  transporting  passengers  from  Jersey 
points  to  Hoboken  and  Jersey  City  refuse  to 
carry  said  passengers  in  Intrastate  commerce 
at  commutation  or  special  rates,  and  insist 
that  said  passengers  be  carried  in  interstate 
commerce  or  under  a  contract  purporting  on 
Its  face  to  be  a  contract  in  interstate  com- 
merce. (6)  That  the  carriers  afford  com- 
mutation service  to  Jersey  City  and  Hobo- 
ken, though  they  quote  no  rates  tberefor 
specifically.  (7)  That  there  are  no  otber 
points  to  which  Intrastate  commutation  aerv- 
Ice  is  afforded  where  the  rates  for  sacb  serv- 
ice designating  the  termini  of  the  intrastate 
Journey  are  not  quoted. 

Such  facts,  if  properly  found,  establish  (a) 
the  existence  of  "regulations"  and  "practic- 
es" that  are  unjust  and  unreasonable  and  ar- 
bitrarily or  unjustly  discriminatory,  and  (b) 
the  subjection  of  persons  and  localities  to 
prejudice  and  disadvantage.  We  think  such 
finding  was  Justified  by  the  evidence  and  ad- 
missions of  counsel  b^ore  the  board.  Tbe 
only  fact  now  seriously  questioBed  by  the 
prosecutors  Is  that  the  carriers  afford  com- 
mutation service  to  Jersey  City  or  Hoboken. 
Now,  it  appeared  that  the  prosecutors  are 
railroad  companies  operating  lines  across  the 
state  of  New  Jersey,  some  having  a  terminal 
In  Jersey  City  and  some  in  Hoboken,  where 
the  intrastate  Journey  ends.  All .  cany 
among  others  passengers  bound  to  one  or  tbe 
other  of  such  cities,  and  no  farther.  Many 
of  these  passengers  are  commuters  from  otb- 
er New  Jersey  points,  and,  of  course,  require 
service.  Tbe  insistence  of  tbe  carriers  at 
tbe  bearing  before  the  Utility  Board  was 
that  they  furnished  such  commutation  seir- 
Ice,  and  it  was  frequently  reiterated,  and 
was  coupled  with  the  argument  that  it  ■was 
at  reasonable  rates.  Tbe  proofs  also  ahow 
that  such  service  was  held  out  to  conminters. 
and  was  in  fact  famished.  It  appeared  that 
when  tbe  persons  desiring  it  applied  to  the 
ticket  offices  for  It,  they  were  compelled  to 
take  tickets  reading  to  New  York  City,  by 
which  the  service  was  then  furnished  to 
Jersey  City  or  Hoboken,  as  the  case  mi^bt 
be.  The  carriers'  contention  now  is  that 
tbls  coinmutatlon  service  which  they  hel'l  , 
out  and  furnished  to  and  from  Jersey  Cit: 
or   Hoboken   was  not  commutation  aervitv 
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solely  because  the  prosecutors  Insisted  upon 
selling  only  tickets  reading  to  New  York 
City.  We  see  no  merit  In  the  contention,  and 
we  tlilnk  the  finding  was  justified  by  tlie 
evidence  and  admissions  of  counsel. 

The  fact  is,  then,  that  the  prosecutors  re- 
fuse to  sell,  or  to  quote  rates  for,  commuta- 
tion or  special  rate  tickets  (except  "school" 
tickets)  to  intrastate  passengers  to  and  from 
their  Hadson  river  terminals  (Jersey  City 
and  Hoboken),  specifically  designating  both 
termini  of  the  Journey  (though  they  afford 
such  commutation  and  special  rate  service 
to  intrastate  passengers  requiring  it),  and 
insist  that  such  passengers  shall  take,  as  ev- 
idence of  their  right  to  such  transportation, 
tickets  reading  to  and  from  New  York  City, 
and  at  New  York  City  rates,  and  though  they 
quote  and  sell  commutation  and  special  rate 
tickets  for  all  other  intrastate  Journeys 
where  such  service  is  afforded  specifically 
designating  the  termini  of  such  Journeys  up- 
on such  tickets. 

The  issue  is  thus  narrowed  down  to  the 
question  whether  such  difference  in  practice 
is  to  be  construed  as  a  "regulation"  or  "prac- 
tice" which  Is  unjust,  unreasonable,  unduly 
preferential,  or  unjustly  discriminatory,  or 
otherwise  in  violation  of  law. 

We  agree  with  the  Utility  Board  that  it 
Is,  for  the  reasons  we  will  now  state.    This 
refusal  to  sell  commutation  or  other  special 
rate  tickets  to  and  from  Hoboken  or  Jersey 
City  specifically  designating  both  termini  de- 
prives the  passenger  who  would  commute  on 
tbe  carrier's  line  to  either  named  point,  and 
no  farther,  of  the  right  he  enjoys  Ui  common 
with   eVery   other   passenger    in   Intrastate 
Journeys  in  tbe  state  of  New  Jersey  to  the 
protection  which  the  law  of  the  state  throws 
around  him  as  regards  the  Justice  and  rea- 
sonattleness  of  the  rates,  and  of  regulations 
and  igiftctlces  involved  In  Intrastate  travel. 
It  seems  to  us  that  the  character  of  an  In- 
trastate Journey  is  not  changed  by  the  cir- 
cumstance that  the  carrier  requires  the  pas- 
senger to  buy  transportation  on  its  face  in 
excess  of  his  requirements  over  the  carrier's 
line,  and  to  a  i>oint  in  a  neighboring  state. 
The   Public  Utility  Law,  as  we  have  seen, 
makes  certain  prohibitions  upon  tbe  acts  of 
public  utilities  in  this  respect.     They  shall 
not  "adopt,  maintain  or  enforce  any  regula- 
tion,  practice  which  shall  be  unjust,  unrea- 
sonable,  unduly   preferential,   arbitrarily   or 
nnjustly  discriminatory"   (section  18c) ;    nor 
"subject  any  particular  person  or  corpora- 
tion or  locality  or  any  particular  description 
of  traffic  to  any  prejudice  or  disadvantage  In^ 
any   respect  whatsoever"  (section  18d).     If 
in    ordinary   commutation   intrastate    travel 
tbe  passenger  may  api>eal  to  the  Commission 
in  tbe  matter  of  the  Justice  and  reasonable- 
ness of  rates,  and  the  Justice  and  reasonable- 
ness of  any  of  the  carrier's  regulations,  it 
cannot  be  denied  that  the  commuter  to  or 
from    Hoboken  or  Jersey  City  who,  as  the 


sine  qua  non  of  buying  his '  transportatlDn, 
must  resi.'^  the  remedies  and  appeals  ac- 
corded him  by  law,  is  subjected  to  prejudice 
or  disadvantage. 

Tbe  question  here  Involved  is  not  the  rea- 
sonableness or  unreasonableness  of  particu- 
lar rates,  nor  whether  the  rates  involved  are 
or  are  not  just  and  reasonable.  Tbe  ques- 
tion here  Is  whether  all  New  Jersey  com- 
muters In  Intrastate  Journeys  are  to  be  ac- 
corded their  rights  under  the  law,  or  whether 
such  rights  are  to  remain  Inviolate  only  for 
those  commuters  who  do  not  travel  to  or 
from  certain  Hudson  river  terminals. 

Tbe  prosecutors  point  out  that  section  16 
(c)  of  the  Public  Utility  Act  confers  on  the 
board  the  power  "after  hearing,  upon  notloe, 
by  order  in  writing,  to  fix  Just  and  reasona- 
ble rates  »  •  •  whenever  the  board  shall 
determine  any  existing  individual  rate.  Joint 
rate,  toll,  charge  or  schedule  thereof  or  com- 
mutation, mileage,  or  other  special  rate  to 
be  unjust,  unreasonable,  insufficient  or  un- 
justly discriminatory  or  preferential,"  and 
contend  that  "only  where  such  commutation 
rates  have  been  in  existence"  is  the  board 
given  the  power  to  "consider  and  determine 
whether  they  are  reasonable."  Counsel  urge 
that  the  language  of  the  statute  contemplates 
"the  possible  existence  and  nonexistence,  side 
by  Bide,  of  commutation  rates  as  a  conditkm 
not  in  violation  of  public  policy."  In  le- 
ply,  It  may  be  said  that  thie  carriers  aver 
that  they  already  afford  commutation  serv- 
ice to  Jersey  City  and  to  Hoboken.  Th^ 
contend,  however,  that  they  have  not  estab- 
lished commutation  rates  to  Jersey  City  and 
Hoboken,  but  only  through  these  places 
(where  a  stop-off  is  allowed)  to  New  York. 
As  the  commutation  service  already  exlstp, 
it  obviously  requires  no  order  of  the  board 
to  establish  it  The  board  properly  found 
that  there  w«:e  no  other  points  to  whfch 
intrastate  commutation  service  is  afforded 
where  the  rates  for  such  service,  designating 
the  termini  of  the  intrastate  Journey,  axe 
not  quoted.  We  are  unable  to  perceive  wl)y 
commutation  service  should  be  furnished 
from  New  Brunswick  to  Trenton  for  in- 
stance, and  rates  quoted  therefor  specifically, 
and  commutation  service  be  furnished  from 
New  Brunswick  to  Jersey  C!ity,  and  rates 
not  quoted  therefor  specifically. 

Moreover,  it  will  be  observed  that  th^ 
fixation  of  rates  is  not  the  only  power  con- 
fcirred  upon  the  board  upon  which  this  mat- 
ter hangs.  The  act,  as  we  have  seen,  pro- 
vides (section  16e)  that  the  board  shall  have 
power,  "after  hearing,  by  order  in  writing, 
to  fix  Just  and  reasonable  standards,  classifi- 
cations, regulations,  practices,  measurements 
or  service  to  be  furnished,  imposed,  observ- 
ed and  followed  thereafter  by  any  public 
utility  as  herein  defined."  To  afford  a  serv- 
ice and  to  quote  no  rate  and  sell  no  ticket 
for  the  same  specifically  designating  both 
termini  of  the  Journey  does  not  commend  It- 
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self  to  onr  Judgment  as  a  Jnst  and  reasona- 
ble "tegulatlon"  or  "practice," 

[3]  The  objection  and  argument  that  the 
order  under  review  requires  the  establishing 
of  a  commutation  service  from  and  to  other 
New  Jersey  iwints  to  and  from  Jersey  City 
and  Hoboken  cannot  avail  the  prosecutors, 
for  sncb  is  not  the  effect  of  the  order.  We 
have  pointed  out  that  the  insistence  of  the 
prosecutors  throughout  the  proceedings  be- 
'fore  the  board  was  that  they  already  afford 
commutation  service  to  Jersey  City  and  to 
Hoboken,  but  have  not  established  rates  to 
Jersey  City  and  Hoboken,  but  only  through 
these  places  (where  a  stop-off  Is  allowed)  to 
New  York  Clt7,  and  the  board  properly  found 
such  service  to  be  in  fact  afforded.  Hence 
the  order  does  not  require  the  establishment 
of  a  commutation  service.  It  merely  requires 
that  tickets  shall  be  sold  for  an  existing 
service  designating  spedflcally  the  termini  of 
the  journey  within  this  state  In  accordance 
with  the  fact;  and  that  commutation  and 
other  special  rates  for  such  service  be  quoted 
aad  filed. 

[4]  So,  too,  the  objection  and  argument 
based  upon  alleged  want  of  power  of  the 
state,  through  the  board,  to  compel  the  prose- 
cutors, independent  of  any  action  on  their 
part,  to  issue  commutation  or  other  special 
form  of  tickets,  cannot  avail  the  prosecutors 
In  this  proceeding.  Such  a  power  is  not  es- 
sential to  sustain  the  order  under  review. 
The  order  involves  merely  the  exercise  by 
the  state,  through  the  board,  of  the  power 
to  end  unjust  discrimination  growing  out  of 
the  refusal  of  the  prosecutors  to  quote  and 
sell  tickets  designating  specifically  both  ter- 
mini of  the  Intrastate  Journey.  It  will  be 
aeea,  therefore,  that  the  case  of  Lake  Shore 
A  M.  S.  K.  Co.  V.  Smith,  173  U.  S.  684,  10 
Sup.  Ct.  G66,  43  L.  Ed.  868,  and  the  adjudica- 
tions following  it  have  no  application  to  the 
cases  at  bar. 

[t]  It  will  also  be  seen  that  the  order, 
viewed  in  this  light,  Is  not  affected  by  the 
dictum  in  Atwater  v.  D.,  L.  &  W.  R.  R.,  48 
N.  J.  Law,  55,  2  Atl.  803,  57  Am.  Rep.  643, 
to  the  effect  that  a  company  is  under  no 
obligation  to  establish  commutation  rates  for 
a  particular  locality.  That  case  was  decided 
before  the  enactment  of  the  statnte  upon 
which  this  order  is  based.  Wyman  in  bis 
yvork  on  Pabllc  Service  Corporations  says 
that  "at  common  law  the  public  servant  dealt 
with  the  individual,  except  under  a  statute 
a  commnnity  as  such  cannot  complain  of 
discrimination  against  its  inhabitants." 
Section  1371.  But  the  Public  Utility  Law 
of  1911  (section  18d)  expressly  forbids  the 
giving,  directly  or  indirectly,  of  any  undue 
or  unreasonable  preference  or  advantage  to 
any  locality  in  any  respect  whatsoever  or  the 
subjection  of  any  locality  to  any  prejudice 
or  disadvantage  in  any  respect  whatsoever. 

[I]  There  is  no  merit  in  the  contention 


that  the  order  under  review  involves  an  In- 
terference with,  or  imposes  a  burden  upon, 
interstate  commerce.  It  relates  to  intrastate 
transportation  solely.  Under  It  contracts 
issued  for  such  transportation  will  be  in 
accordance  with  the  fact.  When  complied 
with,  an  ascertainment  of  the  total  revenue 
derived  from  Intrastate  transportation  will 
be  rendered  possible.  Under  the  system 
which  the  order  is  designed  to  correct,  rev- 
enue from  Interstate  commerce  and  that 
which  is  In  fact  and  substance  Intrastate 
commerce  are  intermingled.  The  importance 
of  a  means  of  identifying  the  revenues  flow- 
ing from  these  two  distinct  sources,  in  pass- 
ing upon  the  justice  and  reasonableness  of 
rates  for  intrastate  transportation,  and  oth- 
erwise administering  the  Public  Utility  Law, 
must  be  apparent 

The  order  under  review  will  b*  affirmed, 
with  costs. 


BBNNAN  v.  PARSONNEXT. 
(Supreme  Court  of  New  Jersey.    July  13,  1812.) 

(Byttabu*  by  tH«  Court.) 

1.  Phtsicians  and  Subokons  (I  18*) — Ac- 
tions rOB  MAtLFBACTICB— SUFFICUNCT  OV 
EVIDBNCK. 

The  plaintiff  applied  to  the  defendant  to 
perform  a  surgical  operation  upon  a  mptnie  in 
his  left  groin.  After  the  patient  had  been  ether- 
ized, a  rupture  on  the  rl^ht  side  was  disrovered 
of  a  character  more  seriously  endangering  the 
life  and  health  of  the  patient  than  the  other. 
The  defendant,  having  operated  npon  the  mote 
serious  rupture,  was  sued  by  his  patient  for 
assault  and  battery,  and  a  substantial  verdict 
recovered,  which  (1)  is  set  aside  as  against  the 
weight  of  evidence,  with  (2)  a  statement  of  tb* 
question  that  should  be  left  to  the  jury  in  view 
(3)  of  the  adaptation  of  the  common-law  ral* 
to  the  employment  of  anesthesia  in  surgical 
operations. 

[Ed.  Note.— For  other  cases,  see  PI^Miciaos 
and  Surgeons,  Cent.  Dig.  ||  34-41,  43-46.  48: 
Dec  Dig.  1 18.»] 

2.  Phtsicians  and  Sxiboeoms  (i  16*)— Rela* 

TION  TO  PATIKNT— SUBOICAL  OpEBATIOKS. 

When  a  person  has  selected  a  surgeon  to 
operate  uiK>n  him,  and  has  no  other  person  to 
represent  him  during  the  period  of  nnconsciooit- 
ness,  the  law  will,  by  implication,  oonstitnte 
the  surgeon  the  representative  of  his  patient, 
and  will  cast  upon  him  the  responsibility  of 
80  acting  in  the  interest  of  his  patient  that  the 
latter  shall  receive  the  full  bene6t  of  that  pn>- 
fessional  judgment  and  skill  to  which  be  is  en- 
titled, but  the  surgeon  has  no  right  to  perfotin 
an  operation  of  a  sort  different  from  that  :o 
which  he  had  consented,  or  that  involved  risks 
and  results  of  a  kind  not  contemplated. 

[EU.  Mote.— For  other  cases,  see  PhysiciaBa 
and  Surgeons,  Cent.  Dig.  S  81;  Dec  Dig.  I 
16.*I 


Action  by  Harris  Bennan  against  Victor 
Parsonnet.  Verdict  for  plaintiff.  Heard  on 
rule  to  show  cau8&    Verdict  set  aside. 

The  plaintiff  appUed  to  the  defendant  to 

operate  upon  a  ruptnre  in  his  left  groin  that 
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bad  been  ansuccessfnlly  oiperated  upon  two 
years  before  by  another  surgeon.  Upon 
learning  that  the  plaintiff  was  a  poor  man, 
the  defendant  engaged  to  operate  free  of 
charge.  At  the  time  fixed  for  the  operation 
the  plaintiff  was  placed  under  the  antesthetic 
by  two  assisting  surgeons  who,  when  Dr. 
Parsonnet  came  into  the  operating  room,  di- 
rected his  attention  to  a  rupture  they  had 
Just  discovered  in  the  patient's  right  groin, 
which,  upon  examination  and  the  employ- 
ment of  the  usual  .diagnostic  tests,  was  de- 
termined by  the  three  surgeons  to  be  a  seri- 
ous menace  to  the  patient  and  likely  to  cause 
his  death  should  strangulation  occur,  dan- 
gers not  to  be  apprehended  from  the  rupture 
that  had  once  been  operated  upon.  Dr.  Par- 
sonnet  thereupon  operated  upon  the  more 
serious  rupture,  intending  to  operate  also 
upon  the  other,  which  he  was  prevented  from 
doing  by  the  patient's  condition  nnder  the 
anaesthetic.  The  patient,  upon  being  inform- 
ed that  the  operation  would  be  completed  on 
a  following  day,  apparently  acquiesced,  but 
later  declined  to  go  on  with  the  operation, 
and  brought  this  action  against  the  defend- 
ant for  assault  and  battery. 

The  Jury  under  the  charge  of  the  court 
found  that  the  defendant  had  performed  an 
operation  upon  the  plaintiff  without  his  con- 
cent, and  rendered  a  I'erdict  of  $1,000  against 
him. 

Argued  February  term,  1912,  before  OTTM- 
MERE,  G.  X.  and  SWAYZE  and  GARRI- 
SON, JJ. 

I'blllp  J.  Schotland,  of  Newark,  for  the 
rule.  Charles  B.  Dunn,  of  Paterson,  op- 
posed. 

GARRISON,  J.  (after  stating  the  facts  as 
above).  [1]  This  verdict  cannot  be  permitted 
to  stand.  It  is  against  the  clear  weight  of 
evidence.  The  trial  court  charged  the  }ury 
that  the  operation  was  a  legal  wrong  to  the 
plaintiff,  unless  he  had  consented  to  its  per- 
formance, explaining  to  them  that  such  con- 
sent as  to  conditions  discovered  after  the  op- 
eration had  actually  commenced  might  be  in- 
ferred from  circumstances,  and  that  it  should 
be  inferred  If  the  condition  thus  discovered 
endangered  the  life  or  health  of  the  patient, 
leaving  to  them  the  question  whether  the 
condition  for  which  the  defendant  had  oper- 
ated was  of  this  character.  Upon  the  ques- 
tion thus  submitted  to  the  Jury,  the  evidence 
was  overwhelmingly  against  the  verdict. 
Tbe  testimony  of  unlmpeached  medical  wit- 
nesses that  the  rupture  that  was  operated 
npon  was  a  serious  menace  to  the  health  of 
the  plaintiff,  and  even  to  his  life,  should  it 
become  strangulated,  was  not  even  attempt- 
ed to  be  contradicted.  Upon  this  point  tbe 
direct  testimony  of  tbe  witnesses,  who  had 
personal  knowledge  of  tbe  facts,  was  corrob- 
orated by  that  of  Dr.  Edward  J.  lie,  who  is 
shown  by  the  testimony  to  be  a  surgeon  of 
KTeat  experience  and  a  recognized  authority 
in  bis  profesedon. 


A  verdict  rendered  in  tbe  face  of  this  test!-, 
mony  can  rest  only  npon  thje  assumption  of 
superior  knowledge  by  the  jury. 

The  duty  of  the  Jury  was  to  render  a  ver-. 
diet  upon  the  evidence,  and  that  It  did 
not  do. 

[2]  The  verdict  must,  therefore,  be  set 
aside  without  regard  to  whether  the  question 
that  was  left  to  tbe  Jury  was  or  was  not  the 
precise  question  that  should  have  been  sub- 
mitted to  them.  We  think  that  it  was  not. 
It  is  true  that  the  Judge  In  his  charge  laid 
down  the  common-law  rule  with  substantial^ 
correctness,  but  it  is  also  true  that  the  in- 
troduction of  antesthesla  into  tbe  practice  of 
surgery  has  modified  the  application  of  the 
common-law  rule  In  certain  fundamental  re- 
spects of  which  the  law  must  take  notice. 

The  trial  judge  In  his  charge  followed  tbe 
opinion  of  Judge  Brown  in  Mohr  v.  Williams, 
decided  by  the  Supreme  Court  of  Minnesota, 
95  Minn.  261,  104  N.  W.  12,  111  Am.  St  Rep. 
462,  5  Ann.  Cas.  303,  which  as  annotated  in 
1  L.  R.  A.  (N.  S.)  439,  correcOy  presents  the 
common-law  rule  upon  the  subject.  That 
rule  is  thus  stated  in  1  Klnkead  on  Torts,  p. 
395:  "The  patient  must  be  the  final  arbiter 
as  to  whether  he  shall  take  his  chances  with 
the  operation  or  take  his  chances  of  living 
without  it.  Such  is  the  natural  right  of  the 
individual  which  the  law  recognizes  as  a . 
legal  ona  Consent,  therefore,  of  an  individ- 
ual, must  be  ^ther  expressly  or  Impliedly 
given  before  a  surgeon  may  have  the  right 
to  operate." 

In  general  Justification  of  this  common- 
law  rule,  Judge  Brown  says  this  in  bis  opin- 
ion: 

"There  is  logic  in  the  principle  thus  stated, 
for  in  all  other  trades,  professions,  or  occu- 
pations contracts  are  entered  Into  by  the 
mutual  agreement  of  tbe  Interested  parties, 
and  are  required  to  be  performed  in  accord-- 
ance  with  their  letter  and  spirit  No  reason 
occurs  to  us  why  the  same  rule  sbonld  not 
apply  between  physician  and  patient" 

Without  stopping  to  point  out  tbe  falla-. 
clousness  of  tbe  premise  that  a  surgical  op- 
eration can  be  contracted  for  or  performed 
according  to  plans  and  specifications,  it  is 
enough  to  say  that  the  entire  foundation  of 
the  supposed  analogy  is  swept  away  by  the 
surgical  employment  of  ansestbesla,  which 
renders  the  patient  unable  to  consent  at  the. 
very  time  that  the  rule  of  the  common  law 
required  that  his  consent  be  obtained;  for- 
In  those  days  the  patient  (such  was  the  hor> 
ror  of  it)  was  a  conscious  participant  In  sucb. 
surgical  operations  as  were  then  performed, 
and  as  bis  consent  could  be  obtained-  tbe  rule 
of  tbe  common  law  was  that  it  must  be  ob-- 
talned. 

The  surgical  employment  of  ansestbesla 
has,  as  matter  of  common  knowledge,  not 
only  eliminated  the  pos.sil)illty  of  obtaining 
the  patient's  consent  during  the  operation,, 
but  has  also   bad  other  radical  effects  of 
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wblch  notice  mnst  be  taken.  Thus  it  bas 
rendered  possible  and  of  everyday  occurrence 
surgical  operations  of  a  character  and  mag- 
nitude not  dreamed  of  at  the  time  the  com- 
mon law  was  in  the  making,  and,  as  a  matter 
of  practical  moment,  has  also  advanced  the 
period  that  marks  the  commencement  of  a 
surgical  operation  from  the  time  when  the 
patient's  body  is  actually  invaded  by  the 
knife  to  the  time  when  the  aniesthetic  is 
administered,  or  at  least  when  the  patient 
has  succumbed  to  its  influence.  The  em- 
ployment of  aniesthesia  has  also  postponed 
Co  this  same  period  of  relaxation  and  un- 
consciousness the  making  of  that  complete 
and  final  diagnosis  of  the  patient's  condition 
that  at  common  law  was  made  at  a  time 
when  he  could  be  both  informed  and  consult- 
ed- By  these  considerations  the  scope  of 
modem  surgical  operations  has  been  greatly 
enlarged,  and  the  legal  rale  applicable  there- 
to extended  beyond  the  emergencies  of  ac- 
ttial  surgery  to  other  matters  more  or  less 
vitally  affecting  the  patient's  w^fare.  To 
meet  these  changed  conditions,  the  rule  of 
law  must,  in  the  interest  alike  of  the  patient 
and  the  surgeon,  be  adapted  to  the  changes 
that  have  been  so  wrought,  chief  among 
,  which  is  the  unconscious  state  of  the  patient 
at  a  time  when  by  the  common-law  rule  his 
consent  must  be  obtained.  To  meet  this  fun- 
damental change  in  the  condition  of  the  pa- 
tient, it  is  imperative  that  the  law  shall  in  his 
interest  raise  up  some  one  to  act  for  him — 
in  a  word,  to  represent  him  in  those  matters 
Sffecting  his  welfare  concerning  which  he 
<9.nnot  act  for  himself  because  of  a  condition 
that  has  become  an  essential  part  of  the  op- 
eration. 

If  such  a  representative  has  been  chosen 
by  the  patient  himself,  the  rule  we  are  con- 
sidering has  no  application,  but,  if  no  one 
lias  been  so  appointed,  the  law  by  its  con- 
structive power  will  raise  up  such  a  repre- 
sentative without  which  the  welfare  and 
even  the  life  of  the  patient  might  be  need- 
lessly sacrificed.  To  meet  the  requirements 
of  the  case,  such  representative  should  not 
only  keenly  appreciate  the  nature  of  the  duty 
that  is  thus  cast  upon  him,  but  also  be  pos- 
sessed of  the  knowledge  and  skill  to  perform 
such  duty  with  wisdom  and  promptness.  He 
should  also  be  one  in  whom  the  patient  re- 
poses confidence  and  on  whose  Judgment  he 
i^Duld  presumably  rely.  The  surgeon  whom 
the  patient  himself  has  selected  alone  fills 
adi  of  these  requirements,  and  hence  upon 
bim  the  law  should  cast  the  responsibilities 
of  this  office  by  the  legal  Implication  that 
the  patient  intended  him  to  act  for  him 
when  he  had  made  no  other  selection. 

This  implication  accords  with  those  analo- 
gies of  the  common  law  by  which  prompt 
and  timely  aid  to  accidentally  Injured  or  un- 
cdDsdous  persons  is  secured  from  those  not 
expressly  authorized  to  render  It.  And  I 
tiave  no  doubt  that,  should  such  an  accident 


occasion  a  depression  of  the  sknll  that  ren- 
dered the  injured  person  unconscious,  the 
consent  of  such  person  to  the  necessary  snr- 
glcal  operation  would  be  Implied  at  common 
law,  although  I  find  no  such  reported  case. 
A  like  analogy  to  some  extent  is  fonnd  In 
the  American  Decisions  touching  actions  for 
compensation  for  services  rendered  to  nn- 
conscious  persons,  a  topic  npon  which  the 
English  cases  are  silent  owing  to  that  IiaUii- 
cinatory  honorarium  upon  which  the  learned 
professions  in  Great  Britain  are  supposed  to 
rely  for  their  subsistence.  At  bottom  these 
analogies  all  rest  upon  the  maxim  that  one 
is  presumed  to  accept  that  which  la  beneficial 
to  him,  a  doctrine  that,  if  .applied  to  com- 
merce and  the  transfer  of  property,  should 
surely  be  applied  where  life  and  health  are 
at  stake. 

The  conclusion,  therefore,  to  which  we  are 
led  is  that  when  a  person  has  selected  a  sur- 
geon to  operate  upon  him,  and  has  appointed 
no  other  person  to  represent  him  during  the 
period  of  unconsciousness  that  constitutes 
a  part  of  such  operation,  the  law  will  by 
implication  constitute  such  surgeon  the  re- 
presentative pro  hac  vice  of  his  patient, 
and  will,  within  the  scope  to  which  sudi 
implication  applies,  cast  upon  him  the  re- 
sponsibility of  so  acting  In  the  Intereat 
of  his  patient  that  the  latter  shaU  receive 
the  full  benefit  of  that  professional  Judg- 
ment and  skill  to  which  he  is  legally  en- 
titled. <Snch  Implication  affords  no  license 
to  the  surgeon  to  operate  upon  a  patient 
against  his  will  or  by  subterfuge,  or  to  per- 
form upon  him  any  operation  of  a  sort  dif- 
ferent from  that  to  which  he  had  consented 
or  that  Involved  risks  and  results  of  a  kind 
not  contemplate*^  As  to  such  matters,  the 
rule  in  question  submits  nothing  to  the  judg- 
ment of  the  surgeon,  who  as  the  Implied  rep- 
resentative of  his  patient  can  under  such  im- 
plication truly  represent  him  only  in  so  far 
as  he  gives  to  him  the  benefit  of  his  profes- 
sional wisdom  within  the  general  lines  of  the 
curative  treatment  agreed  upon  between 
them,  unless,  of  course,  a  wider  discretion 
has  been  accorded  to  him.  Within  such  gen- 
eral lines,  however,  much  is  necessarily  left 
to  the  good  judgm^it  of  the  operating  sur- 
geon, just  how  much  will  depend  upon  the 
circumstances  of  the  individual  case. 

If  the  surgeon  transcends  his  Implied  au- 
thority as  thus  defined,  the  question  of  his 
skill  and  wisdom  is  irrelevant,  since  no 
amount  of  professional  skill  can  Justify  the 
substitution  of  the  will  of  the  surgeon  for 
that  of  his  patient;  but  Where  this  is  not 
the  case,  and  where  the  act  done  or  the  deci- 
sion made  in  the  interest  of  the  patioit  is 
fairly  within  the  implied  duty  and  authority 
of  the  surgeon,  the  question  for  the  jury  to 
whether  npon  the  evidence  it  appears  that 
such  professional  skill  and  wisdom  as  the 
patient  was  entitled  to  receive  had  been  ex- 
I  ercised  by  the  surgeon  In  his  behalf,  not 
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whether  In  the  opinion  of  the  Jury  the  sur- 
geon had  acted  wisely  or  whether  the  patient 
had  been  benefited. 

Such  being  the  question  for  the  Jury,  the 
admissibility  of  the  technical  or  expert  evi- 
dence on  wbtch  it  rests  presents,  as  In  otber 
eases  of  relevancy,  a  preliminary  question 
for  the  court  which  in  the  present  case  the 
trial  judge  rightly  resolved  in  favor  of  the 
admission  of  such  evidence.  A  ruling  that 
the  operation  that  was  performed  by  the  de- 
fendant was  of  a  different  sort  from  that  to 
which  the  patient  had  consented  would  be 
based  upon  too  narrow  a  view.  The  condi- 
tion for  the  cure  of  which  the  plaintiff  ap- 
plied to  the  defendant  was  rupture.  He  la 
therefore  presumed  to  have  contemplated  all 
of  the  risks  incident  to  an  operation  for  such 
a  condition.  Now  rupture  is  simply  a  pro- 
trusion of  the  Intestine.  Whether  it  occnrs 
on  the  right  side  or  on  the  left  the  intestine 
la  the  same,  the  muscular  waU  is  the  same, 
the  operation  la  the  same,  and  its  dangers 
and  the  risks  are  the  same. 

In  the  present  case  it  is  not  conceivable 
that  if  the  plaintiff  had  known  that  at  the 
aame  risk  and  with  the  same  absence  of  ex- 
pense he  could  by  the  contemplated  operation 
be  relieved  of  a  condition  that  seriously 
threatened  his  life  and  health,  he  would  not 
have  assented  to  it,  or  that  he  would  not 
have  relied  upon  the  Judgment  and  have  act- 
-ed  upon  advice  of  the  surgeon  who  was  so 
kindly  disposed  towards  him.  Under  these 
circnmstances,  the  operation  that  was  per- 
formed was  not  in  any  true  sense  against 
the  will  of  the  patient  or  In  any  legal  sense 
an  operation  of  a  different  sort  from  that 
which  the  plalntUf  had  consented  to  undergo. 

The  trial  judge  was  therefore  right  in  ad- 
mitting the  evidence  and  in  sending  the  case 
to  the  jury;  the  tact  that  the  proper  ques- 
tion was  not  left  to  them  being  amply  ex- 
plained by  his  having  followed  the  reputable 
authority  to  which  reference  has  been  made. 

The  question,  however,  is  one  to  be  settled, 
not  by  authority,  but  by  reason,  and  its  Im- 
portance is  such  that  it  touches  at  a  vital 
point  the  Interests  of  the  entire  public,  any 
naember  of  which  may  at  any  time  suffer  In 
life  or  health  by  the  establishment  of  a  rule 
that  will  paralyse  the  judgment  of  the  sur- 
geon and  require  him  to  withhold  his  skill 
and  wisdom  at  the  very  juncture  when  they 
are  most  needed,  and  when,  could  the  patient 
hare  been  consulted,  he  would  manifestly 
have  insisted  upon  their  being  exercised  In 
his  behalf. 

This  concluding  suggestion  may  perhaps 
be  ethical  rather  than  legal,  bat  it  does  seem 
that  in  good  morals  a  patient  ought  not,  in 
bis  efforts  to  obtain  a  money  verdict,  be  per- 
mitted to  repudiate  the  sound  judgment  ex- 
ercised In  his  behalf  by  the  surgeon  of  his 
choice  in  whose  judgment,  bad  be  been  capa- 
ble of  being  consulted,  he  would  unquestion- 
ably have  concurred. 


The  matter  cannot,  of  course,  be  put  to  the 
Jury  in  this  offhand  way  whidi  after  all  pre- 
sents a  view  of  the  situation  so  consonant 
with  common  sense  and  common  honesty  that 
it  cannot  be  entirely  ignored  by  this  court  in 
dealing  with  a  verdict  that  is  clearly  in- 
equitable. 


PAPPAGELLO  V,  HTDE  et  al. 

(Court  of  £h;ror8  and  Appeals  of  New  Jersey. 

July  1,  1912.) 

(Sl/Tlahut  iy  the  Court.) 

1.  Masteb  and  Sebvant  (f  185*)— Injttxies 
TO  Sebvant— f^ixow  Sbbvants. 

At  common  law,  an  omission  by  workmen 
to  use  or  a  careless  use  by  tbem  of  safety  ap- 
pliances furnished  by  the  master,  the  operation 
of  which  is  incident  to  their  employment,  will 
not  impose  liability  upon  the  master  for  injury 
to  a  fellow  servant. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ||  385-*21;    Dec.  Dig.  i 

2.  Master  and  Servant  ({  252*)— Injuries 
TO  Servant— Notice  op  Claiu. 

If  the  notice  provided  for  by  the  second 
section  of  "An  act  to  extend  and  regulate  the 
liability  of  employers  for  injury  or  death  to 
employes  in  certain  cases"  (P.  I*  1909,  p.  115) 
fairly  apprises  the  employer  of  the  time,  place, 
and  cause  of  injury,  it  is  sufficient. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  I  806;    Dec.  Dig.  {  252.*J 

3.  Master  and  Servant  (J  278*)— Injuries 
TO  Servant— Actions— SmrpiciENCT  of  Evi- 
dence. 

The  evidence  examined,  and  held  to  make  a 
prima  facie  case  of  negligence  under  the  said 
act. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ii  954,  958-958,  9«0-989, 
971,  972,  977;    Dec.  Dig.  {  278.*] 

Error  to  Supreme  Court 

Action  by  Pasquale  Pappagello  against 
Frank  D.  Hyde  and  another.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Re- 
versed, and  venire  de  novo  Issued. 

Weller  &  Lichtenstein,  of  Hoboken,  for 
plaintiff  in  error.  Lindabury,  Depue  & 
Faulka,  of  Newark,  for  defendants  in  error. 

VOORHEES,  J.  The  plaintiff  was  employ- 
ed as  a  laborer  by  the  defendant,  and  was 
engaged  In  wheeling  stone,  cement,  and  con- 
crete to  the  mixing  machine  from  piles  where 
they  had  been  stored  on  the  first  floor  of  a 
new  structure  then  in  course  of  erection  by 
the  defendant  nnder  contract  After  the 
concrete  had  been  mixed,  it  was  loaded  Into 
small  trucks  or  cars  which  were  run  to  and 
upon  an  elevator,  and  thus  were  raised  to 
the  floor  above,  where  they  were  run  off 
the  elevator  to  the  men  engaged  on  that  floor 
to  be  used  in  the  work  of  construction  on 
the  second  floor.  The  defendants  had  con- 
structed about  the  well  hole  or  shaft  of  the 
elevator  barriers  composed  of  four  boards, 
one  on  each  side  of  the  opening.  When  the 
lift  came  up  with  its  loaded  trucks,  one  of 
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these  boards  was  removed  to  allow  the 
trucks  to  be  run  off  the  elevator.  The  board 
was  then  replaced.  The  same  operation  was 
repeated  when  the  elevator  was  sent  down 
with  the  empty  trucks.  When  the  plaintiff 
had  been  thus  employed  two  days,  he  was, 
by  the  foreman,  directed  to  place  pieces  of 
boards  or  lumber  on  the  elevator  to  be  taken 
to  the  floor  above,  and  while  so  engaged, 
without  warning,  one  of  the  empty  trucks 
from  the  floor  above  fell  through  the  shaft, 
upon  the  plaintiff,  and  severely  Injured  him. 
.For  these  Injuries  this  action  was  brought 
and  resulted  In  a  nonsuit  A  single  assign- 
ment of  error  to  that  action  is  before  us 
here. 

The  nonsuit  was  asked  upon  the  ground 
that  the  negligence  proved,  if  any,  was  that 
of  a  fellow  servant.  The  declaration  alleged 
a  failure  to  provide  a  reasonably  safe  place 
for  the  employes  to  work  in  and  a  reasonably 
safe  system.  No  one  pretended  that  a  prop- 
er guard  had  not  been  Installed  by  the  mats- 
ter  In  the  barriers,  nor  that,  tf  they  had  been 
properly  used,  this  would  have  proved  suf- 
ficient to  prevent  the  fall  of  the  truck.  It 
was  shown  that  there  was  a  man  at  the  top 
of  the  shaft,  whose  duty  it  was  to  remove 
the  trucks  from  the  elevator,  and  pull  them 
to  the  place  where  the  concrete  was  to  be 
used,  and  In  like  manner,  after  the  trucks 
had  been  dumped,  to  return  them  empty  and 
place  them  again  upon  the  elevator,  to  be 
taken  below.  He  also  attended  to  removing 
the  board  from  the  front  of  the  elevator 
when  it  came  up,  and  after  unloading  to  put- 
ting it  in  place  again.  The  duty  to  operate 
the  barriers  was  connected  with  and  incident 
to  this  servant's  employment  in  the  general 
work  of  the  master.  The  rule  exacting  of 
the  master  the  duty  to  use  reasonable  care 
to  keep  safe  the  place  where  his  servants 
are  required  to  work  is  subject  to  modifica- 
tion, where  the  work  Itself  gives  rise  to  the 
danger  to  be  apprehended.  Cases  of  this 
sort  are  collected  in  Curley  v.  Hoff,  62  N.  J. 
Law,  758,  42  Atl.  731.  In  the  case  sub  Judlce 
the  danger  arose  in  the  course  of  the  erection 
of  a  building,  and  the  place  of  work  was  of 
necessity  in  the  very  building  where  the 
temporary  elevator  with  its  shaft,  giving 
rise  to  the  danger,  was  an  essential  appli- 
ance for  the  hoisting  of  the  material  used 
in  the  progress  of  the  work.  No  evidence 
of  the  furnishing  of  an  Improper  guard  was 
adduced.  The  place,  so  far  as  the  cause  of 
this  accident  is  concerned,  had  been  render- 
ed reasonably  safe  by  the  master  by  the  in- 
stallation of  the  barriers,  capable  of  pre- 
venting the  trucks  from  falling  into  the  well 
hole.  If  it  can  proijerly  be  asserted  that 
under  these  conditions  the  place  became  un- 
safe, it  was  not  by  any  act  of  the  master, 
but  by  the  nogllgent  omission  of  a  fellow 
.servant,  in  failing  properly  to  use  the  bar- 
riers, the  operation  of  which  was  incident 
to  the  work  of  construction  of  the  building. 


It  was  much  as  If  the  lift  itself  had  been 
carelessly  operated  and  bad  crushed  a  work- 
man. 

[1]  At  common  law  an  omission  by  work- 
men to  use  or  a  careless  use  by  tbem  of 
safety  appliances  furnished  by  the  master, 
the  operation  of  which  Is  incldoit  to  their 
employment,  will  not  Impose  liability  upon 
the  master  for  injury  to  a  fellow  servant. 
McLaughlin  v.  Camden  Iron  Works,  00  X. 
J.  Law,  557,  88  AU.  677 ;  Koneski  t.  D.,  L. 
&  W.  R.  R.  Co.,  77  N.  J.  Law,  645,  74  Aa 
516,  26  L.  R.  A.  (N.  S.)  644;  Sofleld  v.  Gug- 
genheim Smelting  Co.,  64  N.  J.  Law,  006.  46 
Atl.  711,  50  Ia  R.  A.  417;  Knapp  t.  Voorhees. 
78  N.  J.  Law,  510,  74  AU.  440.  The  acci- 
dent, therefore,  resulted  from  a  fellow  serv- 
ant's negligence,  and  the  nonsuit  was  prop- 
er, so  far  as  the  defendant's  common-lav 
liability  was  concerned.  But  another  rea- 
son is  set  up  in  the  brief  of  the  plaintiff  ia 
error  why  there  should  be  a  reversal 

[2]  The  second  count  was  contained  In  the 
declaration  founded  upon  "An  act  to  ex- 
tend and  regulate  the  liability  of  employers 
for  Injury  or  death  to  employes  in  co-taln 
cases."  P.  L.  1909,  p.  114.  The  pertinent 
portion  of  this  statute  deals  with  personal 
injnry  to  an  employe  who  is  in  the  exercise 
of  reasonable  care  at  the  time,  whers  tbe  in- 
Jury  results  from  (1)  "any  defect  In  tbe  con- 
dition of  the  place,  ways,  works,  machinery 
or  plant,  which  defect  arose  from  or  had 
not  been  discovered  or  remedied  owing  to 
the  negligence  of  the  employer  or  of  any 
person  in  the  service  of  the  employer,  and 
intrusted  by  him  with  the  duty  of  seeing  to 
the  proper  condition;  (2)  by  reason  of  neg- 
ligence of  any  person  in  the  service  of  the 
employer  intrusted  with  and  at  the  time  of 
the  injury  exercising  superintendence,  wboite 
sole  or  principal  duty  is  that  of  superintend- 
ence, or  in  his  absence,  by  the  negligence  of 
any  ijerson  acting  as  superintendent."  It 
remains,  therefore,  to  determine  whether 
there  is  liability  under  this  statute.  The  sec- 
ond section  of  the  act  provides  that  no  ac- 
tion shall  be  maintained  unless  notioe  in 
writing,  signed  by  the  person  injured,  istat- 
ing  the  time,  place,  and  cause  of  injnry,  i» 
given  to  the  employer  within  120  days  after 
the  occurrence  of  the  accident  causing  the 
injury  or  death.  The  giving  of  the  proper 
notice  is  a  condition  precedent  to  the  main- 
tenance of  the  action.  The  time  and  place 
of  the  accident  were  undoubtedly  suflBciently 
set  forth  in  the  notice.  The  cause  la  thus 
stated:  "I  was  injured  by  a  small  irx<o 
wagon  or  truck  used  to  convey  concrete, 
which  was  negligently  allowed  to  fS.ll  from 
the  iron  structure  or  overhead  platform  of 
said  railway  terminal  ui>on  me  and  break  u;\ 
leg,  while  I  was  standing  on  the  gronnd  en- 
gaged In  my  work  loading  boards  and  pieces 
of  wood  ui)on  the  elevator."  It  is  arjctied 
that,  as  the  act  enlarges  the  common-law  lU- 
bility  of  the  master  in  the  class  of 
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legislated  for  «itilgley  ▼.  Leblgh  Valley  R. 
R.  Co.,  80  N.  J.  Law,  486,  79  AtU  458).  the 
Legislatnre  Qrovlded  for  the  notice  In  or- 
der that  the  employer  might  examine  into 
the  circumstances  surrounding  the  accident 
and  secure  proper  evidence,  while  still  pos- 
sible to  do  80  to  maintain  his  defense,  that 
to  do  this  effectively  the  notice  should  ap- 
prise the  employer  that  the  statute  was 
claimed  to  be  the  basis  of  his  liability,  and 
that  the  particular  duty  neglected  or  vio- 
lated should  be  stated,  as  well  as  the  manner 
in  which  the  neglect  or  violation  occurred. 
Snch  notice  was,  of  course,  not  necessary 
to  enforce  a  common-law  liability,  and  as 
the  statute  law,  as  well  as  the  common  law. 
Is  presumed  to  be  known  by  all,  the  mere 
fact  that  a  notice  of  the  character  al>ove  al- 
luded to  is  given  is  sufficient  to  convey  to 
the  master  that  responsibility  for  the  Injury 
is  sought  to  be  sustained  under  the  statute. 
Our  statute  is  a  substantial  redraft  of  the 
English  Employers'  Liability  Act  of  1880,  and 
with  reference  to  It  it  has  l)een  held  not  nec- 
essary that  the  notice  should  be  drawn  with 
.technical  particularity,  or  to  state  a  cause 
of  action  as  a  pleading  at  law,  but  merely 
sUch  facts  as  will  substantially  noti^  the 
employer  of  what  has  occurred  so  that  he 
may  Investigate,  and  be  prepared  to  defend 
at  the  trial.  Stone  v.  Hyde,  9  Q.  B.  13  D. 
78;  Clarkson  v.  Musgrave,  9  Q.  B.  D.  390. 
In  the  latter  case  it  was  observed  that  "the 
statute  was  intended  for  the  use  of  unlearn- 
ed persons  for  whom  it  meant  to  provide  a 
cheap  and  speedy  remedy."  And  to  this 
effect  is  the  great  weight  of  authority  In 
this  country.  In  the  note  to  Finneran  v. 
Graham,  198  Mass.  385,  84  N.  E.  473,  reprint- 
ed in  15  Ann.  Cas.  291,  have  been  collected 
the  cases  both  English  and  American  on  this 
subject  If  the  notice  provided  for  by  the 
act  fairly  apprises  the  employer  of  the  time, 
place,  and  cause  of  injury.  It  is  sufficient 
"We  think  that  the  notice  given  to  the  de- 
fendant in  this  case  is  sufficiently  explicit 
to  enable  the  plaintiff  to  maintain  his  statu- 
tory remedy. 

[3]  It  remains,  finally,  to  consider  whether 
the  evidence  adduced  was  sufficient  to  go  to 
the  Jury  to  estabUsh  statutory  liability  un- 
der the  act.  There  was  evidence  tending  to 
show,  and  from  which  the  Jury  might  draw 
the  inference,  that  the  man  upon  the  upper 
floor  was  charged  by  the  master  with  the 
duty  of  taldng  the  barrier  from  the  well 
bole  as  the  car  came  np  on  the  elevator,  and 
of  replacing  such  barrier  when  It  bad  been 
removed  from  the  elevator,  that  such  bar- 
rier was  intended  to  prevent  the  car  from 
rolling  into  the  well  bole,  and  that  when  be 
failed  to  replace  the  barrier,  after  each 
ascent  of  the  car,  and  allowed  it  to  remain 
out  of  position  from  the  commencement  of 
the  work  in  the  morning  to  the  close  of  work 
at  the  end  of  the  day,  it  constituted  a  "de- 
fect in   the  condition  of  the  place,   ways, 


works,  machinery,  or  plant,  which  defect 
arose  from  *  •  •  the  negligence  of  •  •  • 
a  person  in  the  service  of  the  employer  and 
intrusted  by  him  with  the  duty  of  seeing 
to  the  proper  condition." 

In  Tate  v.  Latham  1897,  1  Q-  B.  602,  tbe 
facts  of  the  case  as  they  appeared  in  the 
court  below  were  thus  stated:  "The  plain- 
tiff, a  lad  of  17  years  of  age,  was  employed 
at  the  defendant's  sawmills.  His  duty  was 
to  assist  a  sawyer  named  Cook,  who  worked 
at  one  of  the  circular  saws.  The  plaintiff 
commenced  working  at  Cook's  saw  bench  In 
January,  1896.  At  that  date,  and  for  three 
months  afterwards,  the  saw  was  not  provid- 
ed vrith  any  fence  or  guard  under  the  bench. 
In  April  Oook  told  the  plaintiff  to  make  a 
guard  for  tlie  saw,  because  the  factory  in- 
spector was  coming  round,  and  the  plaintiff 
accordingly  made  one.  The  guard  was  mov- 
able, as  it  had  to  be  taken  off  from  tUne  to 
time  for  the  purpose  of  removing  the  saw- 
dust which  collected  under  the  bench.  On 
the  afternoon  of  August  17tb,  Cook  removed 
the  guard  as  It  was  in  his  way,  and  neg- 
lected to  replace  It  Cook  was  in  charge  of 
the  bench,  and  it  was  his  duty  to  put  up  tbe 
guard.  On  the  following  morning,  soon 
after  8  a.  m.  the  plaintiff,  whilst  helping 
another  boy  to  clear  away  a  plank,  slipped 
under  tbe  bench,  and,  owing  to  the  absence 
of  the  guard,  his  foot  was  cut  off  by  the  re- 
volving saw.  The  plaintiff  brought  an  ac- 
tion under  the  Employers'  Liability  Act  1880, 
alleging  that  the  injury  was  caused  by  (in- 
ter alia)  the  defective  condition  of  the  ways, 
works,  machinery,  and  plant  of  tbe  defend- 
ants. The  county  court  Judge  ruled  that 
tbe  defendants  having  furnished  a  complete 
machine,  the  temporary  absence  of  the  guard 
was  not  a  defect  in  tbe  condition  of  the  ma- 
chinery or  plant  within  the  meaning  of  sec- 
tion 1  (1)  of  the  act,  and  he  accordingly  dis- 
missed that  part  of  the  plaintifTs  claim. 
(2)  The  plaintiff  appealed."  Lord  Esher, 
M.  R.,  said:  "A  guard  had  been  provided 
for  that  purpose,  which  was  movable  when 
it  became  necessary  to  remove  the  sawdust 
which  in  the  course  of  working  collected 
under  the  bench.  It  seems  to  me  clear  that, 
If  tbe  machine  were  left  without  that  guard, 
a  defective  condition  •  •  *.  The  ques- 
tion therefore  arises  whether  there  was  ev- 
idence that  Cook  was  a  person  intrusted  by 
the  defendants  with  the  duty  of  seeing 
that  the  machinery  was  in  proper  condition. 
I  think  there  was.  There  was  evidence  that 
be  acted  as  a  person  intrusted  with  that 
duty,  for  the  evidence  was  that  he  told  the 
plaintiff  to  make  a  guard  for  the  machine, 
because  the  factory  Inspector  was  coming 
round.  He  therefore  acted  as  if  it  was  his 
duty  to  see  that  the  machine  had  a  proper 
guard,  and  he  was  not  called  by  tbe  defend- 
ant. It  seems  to  me  that  there  was  evidence 
on  which  the  Jury  might  find  that  Cook  was 
a  person  Intrusted  by  tbe  defendant  with  the 
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dnty  of  seeing  that  the  machinery  was  In 
proper  coodltlon.  The  argument  for  the  de- 
fendants was  that  the  machine  could  not  be 
said  to  be  In  a  defective  condition  because  a 
guard  had  been  provided.  But  I  do  not  think 
that  the  machine  could  rightly  be  said  to  be  In 
a  proper  condition  merely  because  there  was 
a  guard  provided  which  could  be  fitted  to 
It,  if  that  guard  was  not  so  fitted  whilst  It 
was  In  motion.  The  evidence  was  that, 
Cook  being  the  person  whose  duty  It  was 
to  put  the  guard  on,  he  had  left  It  off  for 
some  considerable  time.  It  was  proved  that 
on  the  previous  day  he  had  removed  it,  be- 
cause it  was  in  his  way,  and  that  on  the  day 
in  question  it  was  not  replaced."  It  was 
held  that  there  was  evidence  for  the  Jury 
that  the  machine  was  in  a  defective  condi- 
tton. 

We  deem  this  a  proper  and  reasonable  con- 
struction to  be  applied  to  our  statute,  in 
view  of  the  evident  remedial  purpose  of  its 
enactment.  Because  the  evidence  above  al- 
luded to  was  in  the  case,  and  because  the 
learned  trial  Judge  refused  to  permit  the 
Jury  to  consider  it,  the  Judgment  of  nonsuit 
must  be  reversed  to  the  end  that  a  venire  de 
novo  issued. 


KAT  et  al.  v.  BOARD  OP  EDUCATION  OF 

KEARNY  et  al. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  20,  1912.) 

(BitUabiu  by  the  Court.) 

1.  s0h00u9  and  schooi.  distbicts  (|  80*)— 
Pbopkbtt  awd  Contracts— Statutory  P«o- 

VISIONS. 

Where  there  is  no  direct  proof  that  article 
6  of  the  school  law  (4  Comp.  St.  1910,  pp.  4735- 
4747,  {{  38-76)  bad  been  adopted  by  vote  of  an 
incoTiporated  town,  but  the  resolution  of  the 
board  of  education  under  review,  which  provid- 
ed for  the  building  of  a  schoolbouae,  was  passed 
subject  to  the  approval  of  the  board  of  estimate, 
it  win  be  deemed  that  said  article  governed  the 
administration  of  school  affairs  in  that  town. 
[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  if  191,  192-194; 
Dec.  Dig.  {  80.*] 

2.  Schools  and  Schooi,  Districts  (|  80*)— 
Contracts — Competition. 

Where  a  public  board,  required  by  legisla- 
tive enactment  to  award  a  bid  for  public  work 
to  the  lowest  responsible  bidder  after  advertise- 
ment, allows  bidders  to  furnish  "full  and  com- 
plete plans  and  specifications  showing  the  meth- 
od of  construction"  to  be  approved  by  the 
board's  architect,  held,  that  all  hidders  were  not 
made  acquainted  with  the  specifications  in  their 
entirety  by  this  method,  and  that  the  opportunity 
to  compete,  afforded  by  definite  specifications 
open  to  ail  bidders  and  to  which  all  could  con- 
form, was  not  given. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  §{  101.  192-194; 
Dec.  Dig.  I  80.*] 

3.  Schools  and  School  Distbictb  (|  80*)— 
Contracts — Modification. 

A  public  board,  charged  with  the  dnty  of 
obtaining  bids  for  public  work,  after  advertise- 
ment, and  of  awaiting  a  contract  for  it  to  the 


lowest  responsible  bidder,  will  not  have  dis- 
charged its  duty  in  that  regard,  where,  after 
bids  have  been  received  and  opened,  but  before 
it  has  formally  taken  final  action  upon  the  bids, 
it  agrees  with  the  then  lowest  bidder  to  dimin- 
ish the  amount  of  the  work  in  consideration  of  a 
reduction  of  the  bid. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  §|  101,  192-194; 
Dec.  Dig.  I  80.*] 

Error  to  Supreme  Court. 

Certiorari  prosecuted  by  John  P.  Kay  and 
others  against  the  Board  of  Education  of 
Kearny  and  others.  From  a  Judgment  dis- 
missing the  writ,  prosecutor  brings  error. 
Reversed,  and  resolutions  of  the  board  of 
education  set  aside. 

Pierre  P.  Garven  and  Gilbert  Collins,  lK>th 
of  Jersey  City,  for  plaintiffs  in  error.  Ar- 
thur F.  Egner  and  Robert  H.  HcCarter, 
both  of  Newark,  for  d^endants  in  error. 

VOORHEES,  J.  This  writ  of  error  brings 
to  a  test  the  propriety  of  a  Judgment  of  the 
Supreme  Court  dismissing  a  writ  of  certio- 
rari. By  the  latter  writ,  a  resolution  pass- 
ed by  the  board  of  education  of  the  town  of' 
Kearny  on  October  2,  1911,  was  reviewed, 
awarding  a  contract  to  the  defendant,  the 
American  Concrete  Steel  Company,  for  the 
sum  of  $94,750  for  a  reinforced  concrete 
school,  and  providing  that  the  contract  be 
signed,  subject  to  the  approval  of  the  board 
of  school  estimate,  on  the  evening  of  October 
18,  1911.  It  was  further  resolved  that  a 
copy  of  the  estimate  be  sent  to  each  member 
of  the  board  of  school  estimate.  On  the  same 
evening,  the  following  entries  appear  in  the 
minutes:  "American  Concrete  Steel  Compa- 
ny proposes  to  deduct  ?3,500  from  .their  pro- 
posal if  the  general  basement  is  made  ten 
feet  and  the  gymnasium  fifteen  feet  under 
slab."  Also  a  further  resolution  of  the  esti- 
mate of  money  required  for  the  erection  of 
the  school  building  in  which  appears  the 
item  "General  contract,  ?91,250."  "Note. 
Where  the  American  Concrete  Sted  Comiwny 
allowed  |3,500  for  the  difference  in  the 
height  of  the  basement,  E.  W.  Waldron  & 
Co.  would  only  allow  $1,908  in  brick." 

In  September,  1911,  the  board  of  edncatlon 
accepted  the  plans  and  spedficationB  of  an 
architect  for  a  new  schoolhouse,  directing 
that  bids  be  separately  received  for  brick  and 
concrete  construction — that  is,  partly  brick 
and  partly  concrete — and  they  also  in  the 
alternate  provided  for  a  construction  entirely 
of  concrete.  The  specifications  provided  vrith 
great  particularity  for  the  brick  and  concrete 
construction,  but,  as  to  the  concrete  con- 
struction, the  provision  was  as  follows :  "Al- 
ternate bids  for  the  construction  of  the  baild- 
ing  throughout  of  reinforced  concrete  will  be 
considered.  Full  and  complete  plans  and 
specifications  showing  the  method  of  coc- 
structlon  must  be  submitted  to  and  approved 
of  by  the  architect  seventy-two  hours  before 
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tbe  opening  of  bids.  Only  snch  systems  as 
have  been  previously  approved  of  by  the 
architect  as  above  will  be  considered." 
There  were  nine  proposals  submitted,  two  of 
them  only  for  the  concrete  construction ;  the 
defendant,  the  American  Concrete  Steel  Com- 
pany, being  the  lower  of s  the  two  bids,  the 
contract  was  awarded  to  It  by  the  resolution, 
above  recited. 

It  appeared  by  the  proofs  that  the  receipt 
of  the  bids  was  the  first  business  transacted 
by  the  board  on  tbe  evening  of  October  2d ; 
that.  Immediately  after  tbelr  reception,  they 
were  referred  to  the  committee  on  buildings 
.  and  grounds,  and  a  recess  was  declared  by 
tbe  president.  Tbe  board  then  retired  to 
another  room,  and  went  into  a  committee  of 
tbe  whole  and  looked  over  the  bids;  that 
there  was  some  difficulty  in  listing  them,  but, 
after  it  had  been  done  as  well  as  they  could, 
it  was  found  that  concrete  was  perhaps 
cbeaper,  and  they  decided  to  adopt  it;  at 
that  time,  Mr.  Conklln,  the  architect,  stated 
tbat  the  Concrete  Steel  Company  would  be 
able  to  reduce  their  bid  $3,600,  If  the  base- 
ment height  was  lessened. 

The  president  of  the  Steel  Company  bad 
previously  mentioned  to  the  architect  that 
such  alteration  would  save  about  $3,500. 
The  Steel  Company's  president  was  sent  for 
and  came  Into  the  private  room  where  the 
board  was  in  session  as  a  committee  of  tbe 
whole.  The  board  announced  to  blin  tbat 
they  bad  decided  to  award  the  contract  to 
bis  company,  and  asked  whether  he  would 
make  a  cut  of  $3,500  suggested  by  tbe  arch- 
itect. He  assented,  and  wrote  the  memoran- 
dum agreeing  to  it  above  referred  to.  The 
board  then  came  back  into  tbe  public  room 
and  voted  to  award  the  contract  to  tbe  Steel 
C!ompany  on  its  original  bid,  and  then  voted 
for  the  reduction  of  $3,500,  which  the  com- 
pany had  offered  to  make  if  the  alterations 
were  made.  The  Steel  Company,  with  their 
bid,  submitted  their  own  working  plans  and 
speclflratlons,  which  indicated  their  system, 
'  and  which  had  been  approved  by  the  archi- 
tect 72  hours  before  the  opening  of  bids. 

[1]  The  school  law  by  article  6,  which  in- 
cludes sections  38  to  76  (O.  S.  pp.  4735  to 
4747),  provides  for  tbe  regulation  of  boards 
of  education  In  cities.  Sections  72  and  73 
enact  that  there  shall  be  a  board  of  school 
estimate  in  every  city  school  district,  and 
then  define  its  duties.  Section  52  prohibits 
the  execution  of  any  contract  for  building  of 
a  new  school  except  after  advertisement,  and 
seetlon  53  forbids  the  acceptance  of  any  bid 
for  building  scboolbouses  "which  does  not 
.  conform  to  tbe  specifications  furnished,  and 
all  contracts  shall  be  awarded  to  the  lowest 
responsible  bidder."  C.  8.  4741.  Section 
243  (C.  S.  4805)  provides  that  by  a  referen- 
dam  vote  a  town  may  accept  the  provisions 
of  article  6  and  be  governed  in  all  respects 
by  it  By  the  act  of  1909  (P.  L.  1909,  p.  277; 
,a  S.  p.  4762,  i  106c),  it  is  enacted  that  "ev- 


ery   school    district    heretofore    organized 

•  •  •  in  any  town  •  •  •  and  now 
acting   under    the   provisions   of   article  6 

*  *  *  shall  be  deemed  and  held  to  be  or- 
ganized and  existing  under,  and  in  all  re- 
spects governed  by  the  provisions  of  said 
article." 

There  were  therefore  two  ways  In  which 
the  district  of  the  town  of  Kearny  might 
have  legally  been  governed  by  the  city 
scheme  as  set  out  In  that  article;  one  by 
tbe  vote  of  its  Inhabitants,  and  the  other  by 
having  acted  under  It  before  the  passage  of 
the  act  of  1909.  There  was  no  direct  proof 
that  the  dty  plan  bad  been  adopted  by  vote, 
but  the  fact  tbat  the- resolution  was  passed, 
subject  to  tbe  approval  of  the  board  of  esti- 
mate, and  tbat  copies  of  tbe  resolution  were 
ordered  to  sent  to  each  meml)er  thereof,  is 
persuasive  that  such  board  existed  in  Kearny, 
and  hence  article  6  governed  the  administra- 
tion of  school  affairs  In  that  town.  There- 
fore, before  a  bid  for  the  construction  of 
this  scboolbouse  could  be  accepted  and  a  con- 
tract awarded,  it  was  requisite  that  it  be  the 
lowest  bid  received  in  answer  to  advertise- 
ment, and  conform  to  the  specifications  fur- 
nished. 

[2]  The  board  decided  to  adopt  the  alter- 
nate of  concrete  construction  throughout 
For  this  work,  the  board  of  education  did 
not  furnish  the  specifications  in  their  entire- 
ty, but  to  the  bidder  was  committed  tbe  mak- 
ing of  "full  and  complete  plans  and  specifi- 
cations, showing  the  method  of  construction." 
This  probably  Involved  a  double  test  in  as- 
certaining the  lowest  bid,  viz.,  least  money 
and  most  satisfactory  plan.  But  the  latter 
was  not  submitted  to  the  competing  bidders,  it 
remained  with  Its  author,  unseen  except  for 
exhibition  to  the  architect,  72  hours  before 
the  bids  were  received,  for  his  rejection  or 
approval.  The  latter  feature,  it  may  be  re- 
marked, might  work  to  smother  competition, 
If  disapproval  of  such  specifications  were 
made  at  tbe  very  beginning  of  the  prescribed 
interval  of  72  hours  by  preventing  the  sub- 
mission of  other  plans.  All  bidders  were  not 
made  acquainted  with  the  specifications  in 
their  entirety  by  this  method.  The  bids  were 
thus  not  competitive  within  the  principle  ap- 
proved in  Van  Beipen  v.  Jersey  City,  68  N. 
J.  Law,  262,  S3  AtL  740,  because  the  oppor- 
tunity to  compete,  afforded  by  definite  spec- 
ifications open  to  all  bidders  and  to  which 
all  could  conform,  was  not  given. 

The  court  below  held  that  "full  and  com- 
plete plans  and  specifications  showing  the 
method  of  construction"  was  merely  provid- 
ing for  tbe  statement  of  a  method  by  which 
the  reinforced  concrete  was  to  be  made,  and 
this  necessarily  involved  tbe  submission  to 
an  expert  In  order  that  the  board  might  be 
advised  whether  the  proposed  method  was 
feasible  and  desirable.  But  the  proofs  would 
Indicate  tbat  more  was  involved  than  meth- 
od.    Tbe  difference  between  tbe  two  oon- 
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Btructlons  under  consideration  affected  the 
exterior  of  ttae  walls.  In  the  compound  con- 
struction of  brick  and  concrete,  the  outside 
of  the  walls  would  be  brick.  In  the  con- 
struction entirely  of  concrete,  of  course  the 
entire  walls  would  be  composed  of  the  latter 
material.  Of  this  the  president  of  the  com- 
pany said:  "The  building  having  reinforced 
exterior  walls,  it  became  necessary  to  Illus- 
trate clearly  and  concisely  what  these  walls 
would  be  made  up  of.  The  original  specifi- 
cations provided  for  the  working  stresses  In 
concrete,  and  also  in  reinforced  steel.  It 
then  became  necessary  to  duplicate  the  fa- 
cade shown  on  the  original  plans  in  concrete, 
illustrating  thereon  the  necessary  reinforced 
steel  required  for  this  work,  and  the  details 
or  working  drawings  that  were  submitted 
covered  those  points.  The  alternate  clause 
in  specification  providing  for  'full  and  com- 
plete plans  and  details,'  they  were  made  com- 
plete." The  «ame  witness  testified  that  the 
plans  prepared  by  the  architect  called  for 
brick  trimmed  with  stone  or  terra  cotta, 
resting  on  concrete  foundations,  and,  so  far 
as  the  exterior  was  concerned,  they  had  no 
reference  to  the  reinforced  concrete;  that 
in  them  (the  original  specifications)  there  is 
reference  to  the  reinforced  concrete  of  the 
exterior  where  it  specifies  the  materials  and 
the  proportion  of  the  same  that  is  to  be  used 
as  the  basis  of  the  reinforced  concrete  work, 
and  when  asked,  '^Does  not  that  specifically 
apply  to  the  interior  and  not  to  the  exteri- 
or?" he  answered,  "It  could  be  held  to  gov- 
ern both." 

The  plans  furnished  by  the  bidder  called 
for  walls  of  16  Inches  in  thickness,  while  the 
brick  walls  were  specified  by  the  board  to  be 
X6  Inches  and  20  Inches  thick.  This  witness, 
on  that  topic,  testified  that  his  authority  to 
change  the  thickness  of  the  walls  to  that 
extent  was  derived  from  his  study  of  engi- 
neering, and  as  an  expert  engineer  he  was 
capable  of  preparing  the  plans.  As  to  the 
system  referred  to  in  the  alternate  require- 
ments, he  stated  that  there  were  many  dif- 
ferent systems,  and  that  bis  company  had 
one  of  its  own.  But  that  was  not  Involved 
in  this  building.  That  he  adopted  the  sys- 
tem that  the  architect  specified  and  used 
what  he  called  for. 

I  think  It  is  clear  from  this  testimony  that 
competitive  bidding  for  the  concrete  work 
was  put  upon  different  bases.  Bach  bidder 
selected  his  own  data.  In  Dillon  on  Munici- 
pal Corporations  (5th  Ed.)  p.  211,  the  author 
says :  "The  plan  and  specification  are  essen- 
tial to  competitive  bidding  because  it  is  only 
through  their  agency  that  there  is  a  reason- 
able assurance  that  all  bidders  are  competing 
npon  the  same  basis  and  without  favoritism 
and  that  no  fraud  enters  into  the  award. 
Under  such  a  charter  provision,  a  city  can- 
not require  each  bidder  to  submit  with  his 
bid  a  scheme  for  doing  the  work.  Such  a 
course  leaves  no  definite  basis  for  competi- 


tion among  the  bidders,  and  the  municipali- 
ty lias  no  authority  under  such  a  statute  to 
make  comparisons  as  to  different  material 
proposed  to  be  used,  or  the  work  propoaed  to 
be  done  according  to  different  bids.  In 
keeping  with  the  same  general  principle  that 
all  the  proceedings  must  be  of  such  natnre 
as  to  secure  competition,  the  bid  must  con- 
form to  the  plans,  specifications,  and  adver- 
tisement of  the  municipality,  and  the  con- 
tract entered  Into  must  also  conform  to  the 
plans,  specifications,  and  adverttsement," 

There  is  a  public  policy  involved  in  a  stat- 
ute requiring  a  contract  for  public  work  to 
l>e  awarded  to  the  lowest  bidder  after  ad- 
vertisement for  proposals,  and  "ttiat  each 
bid,  actual  or  possible,  shall  be  put  upon  the 
same  footing."  Case  v.  Trenton,  76  N.  J. 
Law,  696,  74  AU.  672. 

[3]  We  may  now  turn  to  the  effect  apoo 
the  bid  of  the  offer  to  reduce  it,  dependent 
upon  alterations  to  be  made  by  wlilch  the 
quantity  of  construction  would  be  diminished. 
I  seems  to  be  clearly  shown  that,  before  the 
bids  were  opened,  the  Concrete  Steel  Compa- 
ny had  suggested  the  changes  and  its  will- 
ingness to  make  this  modification  in  its  bid, 
and  that,  pending  the  formal  passage  of  the 
resolution  of  acceptance,  that  suggestion  was 
made  to  the  board,  and  was  definitely  agreed 
to  by  the  bidder  in  writing. 

It  Is  said  that  before  the  reduction  the 
board  had  communicated  to  the  Steel  Compa- 
ny Its  decision  to  award  the  bid  to  that  com- 
pany, but  as  yet  no  official  action  had  been 
taken,  and,  when  later  that  action  was  tak- 
en, it  was  with  the  full  knowledge  possessed 
by  the  board,  and  with  the  express  agree- 
ment between  the  bidder  and  the  board  that 
the  original  bid  was  not  the  one  conteinplat- 
ed,  but  a  modified  bid  based  upon  changes  to 
be  made  in  the  plans  and  specifications.  Now 
the  changed  plans  and  specifications  had  not 
been  furnished  to  bidders,  and  it  vras  not 
within  the  power  of  the  board  to  accept  a  bid 
not  conforming  to  such  specifications  as  had 
been  furnished,  or  to  determine  the  lowest 
bidder  under  such  circumstances.  For  aught 
that  appears,  if  the  height  had  been  reduced 
In  the  specifications,  lower  figures  would 
have  been  sent  in  by  others,  perhaps  making 
one  of  them  the  "lowest  responsible  bidder." 

A  public  board,  charged  with  the  duty  of 
obtaining  bids  for  public  work,  after  adver- 
tisement, and  of  awarding  a  contract  for  It 
to  the  lowest  responsible  bidder,  will  not 
have  discharged  Its  duty  ta  that  regard 
where,  after  bids  have  been  received  and 
opened,  but  before  It  has  formally  taken 
final  action  upon  the  bids,  it  agrees  with  the 
then  lowest  bidder  to  diminish  the  aoMunt 
of  the  work  In  consideration  of  the  reduction 
of  the  bid. 

We  conclude,  therefore,  that  the  competi- 
tion which  the  Legislature  designed  to  secure 
by  its  enactments  was  not  obtained  in  this 
case,  because  there  waa  not  a  full  pnUica- 
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tlon  of  tbe  criteria  which  must  govern  all 
bidders  before  competition  can  exist. 

Because  of  the  disposition  of  this  case  up- 
on the  foregoing  grounds,  It  becomes  nnnec- 
-essary  to  consider  the  case  of  Scola  t.  Bd.  of 
Education  of  Montclalr,  77  N.  J.  Law,  73,  71 
Atl.  209. 

The  judgment  of  the  Supreme  Court  will 
be  reversed,  and  the  resolutions  brought  up 
4>7  the  writ  of  certiorari  will  be  set  aside. 


ZEBROWSKI  T.  WARNER  SUGAR  RE- 
FINING  C30. 
■(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  20,  1912.) 

(ByllaiuB  by  the  Court.) 

1.  Hastes  and   Servant  ({  141*)— Injubiks 
TO  Sekvant— Rules  fob  Emplot£s. 

No  duty  to  make  rules  is  imposed  upon  the 
employer  for  the  safety  of  his  employes  In  the 
conduct  of  hia  business  where  the  business  is 
neither  complex  nor  extrahazardous,  nor  where 
the  dangers  incident  to  It  are  obTious,  or  of 
common  knowledge,  and  are  understood  by  the 
servants. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  283;    Dec  Dig.  {  141.*] 

2.  Masteb  and  Sebvant   ({  141*)— iNJlniES 
TO    Servant— MAfiTEB—FAiL'DBB  to    E^nact 

RtTLES. 

Whether  a  particular  rule  should  be  enacted 
afaonld  not  be  left  to  the  jury  arbitrarily  to 
find,  but  there  should  be  proof  that  the  prac- 
tice of  promulgating  such  rules  in  similar  man- 
ufactories under  similar  conditions,  is  general. 
In  the  absence  of  proof  that  it  is  tbe  general 
usage  of  other  employers  engaged  in  similar 
lines  of  business  to  adopt  rules  claimed  to  be 
necessary,  and  that  tbe^  would  be  practicable 
and  useful,  a  master  will  not  be  charged  with 
negligence  for  failure  to  make  them. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  283;   Dec  Dig.  i  141.*] 

3.  Masieb  and   Servant  (f  217*)— iNJinuKS 
TO  Sebvanx— Assukftion  op  Risk. 

Where  the  danger  is  one  that  a  servant 
should  have  reasonably  anticipated  as  a  result 
of  the  practices  customarily  carried  on  and  par- 
ticipated in  by  himself  and  their  dangerous 
character  one  that  he  must  have  appreciated, 
whether  such  danger  arose  from  a  lack  of  rules 
or  a  defect  in  the  system,  it  was  a  risk  known 
to  him,  which  he  assumed. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  if  574-600;  Dec.  Dig.  { 
217.*] 

Kalisch  and  White,  JJ.,  dissenting. 

Brror  to  Supreme  Court 

Action  by  Peter  Zebrowskl  against  the 
Warner  Sugar  Reflnlng  Company.  Judgment 
tor  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

George  D.  Hendrlckson  and  Merritt  Lane, 
both  of  Jersey  City,  for  plaintiff  In  error. 
Marshall  Van  Winkle,  of  Jersey  City,  for 
defendant  in  error. 

VOORHEES,  J.    The  trial  resulted  in  a 

Judgment  of  nonsuit,  and  the  propriety  of 

'the  courffl  action  in  ordering  it  forms  tbe 


basis  of  the  argument  of  the  plalntlft  In  tr- 
ror. 

Tbe  plaintiff,  about  80  years  of  age,  a 
Pole,  speaking  and  understanding  English 
Imperfectly,  having  been  in  this  country  but 
three  years,  had  been  employed  by  the  de- 
fendant in  Its  sugar  refinery  to  wash  bags 
for  about  ten  months  before  the  happening 
of  the  accident  which  resulted  in  tbe  inju- 
ries for  which  the  suit  was  brought,  and 
during  which  time  he  had  been  accustomed 
to  perform  the  same  kind  of  service  as  that 
which  he  was  doing  on  the  day  of  the  ac- 
cident. His  foreman  and  fellow  workmen 
were  Polish.  On  April  3,  1910,  tbe  plaintiff 
was  working  on  tbe  fourth  floor  of  the  de- 
fendant's building,  picking  bags,  when  tbe 
foreman  ordered  him  to  go  to  the  eighth 
floor  for  a  track  and  bring  it  down  on  the 
elevator.  He  went  np  by  the  stairway,  found 
the  truck,  took  it  to  the  elevator  wliich  was 
in  a  position  even  with  tbe  floor,  with  the 
guard  gate  up,  as  it  should  be,  and  stepped 
into  the  car,  drawing  the  truck  after  him, 
when  tbe  elevator  began  to  move  upward, 
the  gate  pinching  his  hands,  and  he  holding 
to  the  arms  of  the  truck,  was  forced  forward 
with  his  head  down,  while  his  feet  went  np, 
his  head  going  through  the  opening  in  the 
safety  gate.  He  was  pulled  up  to  the  ninth 
floor,  between  the  wall  and  the  car,  causing 
severe  and  painful  Injuries  and  mutilating 
him  seriously  and  permanently. 

The  declaration  avers  that  the  levator 
was  a  dangerous  agency,  and  that  it  was  the 
duty  of  the  master  to  warn  and  instruct  the 
servant,  and,  farther,  that  the  master  failed 
to  adopt  rules  and  a  safe  system  of  opera- 
tion. It  was  a  Reldy  Standard  elevator,  put 
in  motion,  stopped,  and  controlled  by  means 
of  three  ropes,  one  to  move  it  np,  another 
to  move  it  down,  and  a  third  or  center  rope, 
called  a  "check  rope,"  which  would  stop  its 
movement  A  further  use,  of  the  third  rope 
was  to  hold  the  elevator  in  any  desired  posi- 
tion by  twisting  the  third  rope  around  a 
catch  or  shoulder  within  tbe  car.  The  plaln- 
tUTs  insistence  is  that  there  was  no  proper 
scheme  of  operation  or  code  of  rules  promul- 
gated for  the  guidance  of  tbe  employes  in 
the  operation  of  the  elevator,  and  that  as 
elevators  are  dangerous  machines,  It  was  the 
duty  of  tbe  defendant  to  have  one  man  de- 
tailed specially  to  run  the  car. 

[1]  The  point  is  further  made  that  there 
was  an  entire  absence  of  system  governing 
Its  use.  It  will  not  be  denied  that  an  em- 
ployer may  conduct  his  business  in  his  own 
way,  although  another  method  might  be  less 
hazardous.  No  duty  to  make  rules  arises 
where  the  business  la  neither  complex  nor 
extrahazardous,  nor  where  the  dangers  in- 
cident to  it  are  obvious,  or  of  common  knowl- 
edge and  are  understood  by  the  servants,  and 
where  tbe  practice  pursued  by  the  employes 
renders  rules  unnecessary.    The  question  has 
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usnally  arisen  and  been  decided  In  railroad 
cases  where  the  business  Is  admittedly  dan- 
gerous and  complicated,  and  therefore  rules 
are  considered  necessary  In  order  to  afford 
reasonable  protection  against  the  dangers 
arising  to  employes  to  and  from  each  other 
In  the  performance  of  their  several  and  re- 
spective reciprocal  duties.  In  Yoss  t.  D.,  L. 
&  W.  R.  CO.,  62  N.  J.  Law,  58,  41  Atl. 
224,  the  Supreme  Court  said:  "A  gener- 
al averment  in  the  declaration  of  the  failure 
to  exercise  reasonable  care  to  make  and  es- 
tablish or  enforce  rules  and  regulations  fur- 
nishes no  basis  of  liability  against  the  mas- 
ter. No  authorities  have  been  cited  to  sus- 
tain such  a  proposition,  and  it  cannot  be 
founded  upon  any  sound  reasoning.  •  •  * 
The  master  is  not  bound  to  make  any  such 
rule,  but  Is  entitled  to  have  his  liability 
to  his  servant  for  the  dangers  of  the  work 
determined  by  the  application  of  the  scl- 
eral principles  of  law  regulating  and  gov- 
erning the  relation  of  master  and  servant 
to  each  particular  cause  or  case  of  injury 
as  it  arises,  and  to  the  system  or  manner  in 
which  his  business  ia  operated  or  conducted." 
The  principle  requiring  a  code  of  rules  has 
never  been  applied  except  when  the  na- 
ture of  the  business  requires  it  The  rule 
is  thus  stated  in  26  Cy&  1157,  where  the 
authorities  are  collected:  "Where  a  master 
is  engaged  in  a  complex  or  dangerous  busi- 
ness, he  must  adopt  and  promulgate  such 
rules  and  regulations  for  the  conduct  of  his 
business  and  the  government  of  his  serv- 
ants In  the  discharge  of  their  duties  as  will 
afford  reasonable  protection  to  them.  But 
no  duty  to  adopt  rules  ia  Imposed  upon  the 
master  where  the  business  is  neither  com- 
plex nor  extrahazardous,  where  the  dangers 
Incident  to  the  work  are  obvious,  or  of  com- 
mon knowledge  and  fully  understood  by 
the  servants,  or  where  the  practice  actually 
in  force  renders  a  rule  unnecessary,  nor  Is 
the  master  bound  to  make  rules  as  to  how 
his  servants  shall  conduct  themselves  out- 
side the  scope  of  their  employment,  nor  as 
to  how  business  shall  be  carried  on  or  any 
act  done  which  is  not  carried  on  or  done 
with  his  knowledge  and  permission." 

There  was  no  proof  In  this  case  that  the 
business  was  of  the  complicated  character 
which  the  law  obligates  the  employer  to 
guard  by  a  scheme  of  laws.  The  only  evi- 
dence on  the  point  was  that  between  150  and 
200  men  were  employed,  and  that  an  ele- 
vator must  be  regarded  as  dangerous.  It 
is  not  perceived  bow  from  the  mere  count 
of  the  employes  an  inference  of  a  dangerous 
and  complicated  business  is  raised ;  nor  from 
the  presence  in  a  manufacturing  plant  of  a 
single  dangerous  agency  a  similar  situation 
can  be  predicated.  The  plaintiff  in  error 
does  not  stop  here,  but  contends  that  the 
specific  duty  cast  upon  the  master  under 
these  circumstances  was  to  employ  a  man 
specially  to  operate  the  elevator. 


The  plaintiff  produced  a  witness,  a  builder 
of  elevators,  and  who  had  been  in  the  busi- 
ness of  installing  them  in  large  factories, 
who  testified  that  "the  general  custom  In 
large  factories  is  to  have  one  man  to  run 
the  elevators;  that  is,  In  large  factories 
where  they  have  a  good  many  men."  The 
following  answer  given  by  him:  "The  cus- 
tom Is  to  have  one  man  operate  It  [elevator] 
and  give  the  Instructions,  so  far  as  I  can 
when  I  put  them  up.  Have  been  called  on 
this  week  to  give  the  Instructions" — ^was 
properly  stricken  out,  because  it  related 
solely  to  his  own  business,  and  not  to  cos- 
tomary  usage.  He  also  gave  further  tes- 
timony in  effect  that  he  did  not  know  that 
there  was  any  special  danger  in  running  an 
elevator  of  this  kind  to  the  initiated — to  the 
man  who  knows  how  to  handle  it — that  it 
was  not  a  complicated'  operation,  but  simple, 
and  that  a  man  of  ordinary  intelligence 
would  learn  how  to  run  and  operate  It  In  a 
day  or  two.  The  foregoing  Is  the  only  evi- 
dence In  the  case  bearing  upon  the  question 
of  how  others  ran  similar  elevators,  and  It 
falls  short  of  showing  a  general  usage.  It 
did  not  necessarily  concern  a  role  of  opera- 
tion to  guard  against  dangers.  He  had  de- 
veloped the  ftict  that  it  prevailed  in  large 
factories  where  many  men  are  employed. 
It  was  not  at  all  predicated  upon  the  safety 
of  the  operation  of  the  appliance,  but  as 
well  might  refer  to  economy  of  operation, 
for  rules  are  intended  for  economic  efficiency, 
as  well  as  for  lessening  the  risks  of  servants. 
Sutherland  v.  Troy  &  B.  B.  Co.,  125  N.  Y. 
737.  26  N.  B.  609. 

[2]  Whether  a  particular  rule  should  be 
enacted  should  not  be  left  to  the  Jury  ar- 
bitrarily to  find,  but  there  should  be  proof 
that  the  practice  of  promulgating  such  rules 
In  similar  manufactories  under  similar  con- 
ditions is  generaL  In  the  absence  of  proof 
that  it  is  the  general  usage  of  other  em- 
ployers engaged  in  similar  lines  of  business 
to  adopt  rules  claimed  to  be  necessary,  and 
that  they  would  be  practicable  and  useful,  a 
master  will  not  be  charged  with  negligence 
for  failure  to  make  them.  See  20  A.  ft  E:ng. 
Kncy.  of  Law,  101  et  seq.  What  standanl 
was  proved  by  way  of  system  to  which  it 
was  incumbent  upon  the  defendant  to  con- 
form? It  cannot  be  asserted  that  in  a  case 
like  this  each  Jury  may  say  what  the; 
deem  to  be  a  proper  rule,  and  thus  arbitrari- 
ly direct  the  conduct  of  each  manofactrirlni: 
pl'ant  under  regulations  not  general,  bat  spe- 
cial, in  their  application.  Such  ^  practice 
was  denied  with  regard  to  the  construction 
of  railway  station  platforms  in  Fell  v.  West 
Jersey  A  Seashore  R.  R.  Co.,  77  N.  J.  Law. 
502,  72  Atl.  362,  and  to  the  angle  at  which 
barriers  to  protect  travelers  on  a  hlghwav 
should  be  placed  to  warn  them  of  repair^ 
being  made  in  Halm  v.  Freeholders,  78  N. 
J.  Law,  712,  76  AO.  1014,  28  L.  R.  A.  (N.  S.> 
946,  and  as  to  the  height  of  a  car  st^  In 
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Klngsl^  Y.  X>.  Is.  tcW./R.  R.  Co.,  81  N.  J. 
Law,  536,  80  Ati.  327,  35  L.  R.  A.  (N.  S.) 
338.  Juries  may  decide  whether  the  or- 
dinary standard  has  been  attained,  but  they 
may  not  impose  a  standard  of  their  own. 

In  Ford  v.  Lake  Sh.  &  M.  S.  B.  Co.,  124  N. 
Y.  493,  26  M.  E.  1101,  12  L.  B.  A.  454,  dted 
by  the  plaintiff,  it  was  proven  that  the  rule 
which  it  was  alleged  should  have  been  made 
existed  on  all  other  railroad  companies.  In 
Abel  V.  D.  &  H.  Canal  Co.,  128  N.  Y.  662,  28 
N.  B.  663,  an  exception  was  taken  to  a 
charge  which  proceeded  as  follows :  "I  think 
rules  might  have  been  suggested  not  adopted 
by  any  company.  You  have  a  right  to  con- 
sider whether  some  rule  which  occurs  to  you 
even  though  no  company  has  adopted  it 
would  have  been  a  better  role  and  given  bet- 
ter protection  and  such  an  one  as  ought  to 
have  been  adopted  and  maintained."  Upon 
review,  the  Court  of  Appeals  said:  "If  the 
charge  is  to  be  construed  as  leaving  it  to  the 
Jury  to  determine,  irrespective  of  evidence 
what  rules  ought  to  have  been  adopted  for 
the  safety  of  the  repairmen  and  to  find  the 
one  way  or  the  other  on  the  question  of  the 
defendant's  negligence  in  conformity  with  a 
conclusion  so  reached,  the  chaise  was  un- 
doubtedly erroneous."  So  in  Atchison,  T. 
&  S.  F.  B.  Co.  V.  Carruthers,  56  Kan.  309,  43 
Pac.  230,  the  court  held  that,  in  the  absence 
of  any  testimony  as  to  possibility  or  useful- 
ness of  a  code  of  rules,  a  Jury  Is  not  Justifi- 
able in  finding  the  company  negligent  in  fall- 
ing to  promulgate  such  system.  In  Berrigan 
V.  N.  Y.,  L.  R  &  W.  B.  Co.,  131  N.  Y.  582,  30 
N.  E.  67,  the  rule  is  thus  stated:  "There  is 
no  proof  in  the  case  that  rules  for  such  a 
case  had  ever  been  promulgated  by  any  other 
railroad  company,  or  that  it  was  reasonable 
or  practicable  to  provide  against  the  occur- 
rence of  such  an  accident  by  a  rule.  The 
learned  trial  Judge  submitted  to  the  Jury  the 
question  whether  the  defendant  was  at  fault 
in  omitting  to  make  and  publish  such  a  rule. 
This  opened  to  the  Jury  a  wide  field  for  spec- 
ulation and  conjecture.  In  the  absence  of 
some  proof  on  the  part  of  the  plaintiff  that 
such  a  rule  was  in  operation  by  other  roads, 
or  of  persons  possessing  iieculiar  skill  and 
experience  in  the  management  and  operation 
of  railroads  to  the  effect  that  such  a  rule 
was  necessary  or  practicable  under  the  cir- 
cumstances, or  unless  the  necessity  and  pro- 
priety of  making  and  promulgating  such  a 
rule  was  so  obvious  as  to  make  the  ques- 
tion one  of  common  experience  and  knowl- 
edge, the  court  Is  not  warranted  in  submit- 
ting such  a  question  to  the  Jury."  See,  also, 
Morgan  v.  Hudson  River  Ore  &  Iron  Co.,  133 
N.  Y.  666,  31  N.  E.  234,  where  the  court  said : 
"The  recovery  was  based  entirely  on  the  ab- 
sence of  rules.  It  was  not  suggested  at  the 
trial,  nor  is  it  on  this  appieal,  what  particular 
rule  the  defendant  could  have  adopted  that 
would  have  been  likely  to  prevent  the  acci- 
dent. No  evidence  was  given  that  any  rule  Is 
in  use  In  business  of  a  similar  character  by 


other  corporations  of  the  same  class  carrying 
on  like  operations,  nor  was  there  any  evidence 
by  experts  or  other  witnesses  to  show  that 
any  rule  was  necessary  or  practicable  in  such 
cases.  It  was  left  to  the  Jury  to  say  wheth- 
er or  not  it  was  a  case  for  rules,  and.  If  so, 
what  particular  rule  should  have  been  adopt- 
ed. We  know  nothing  with  respect  to  the 
views  entertained  by  the  Jury  on  these  ques- 
tions, except  so  far  as  they  are  Indicated  by 
their  verdict  for  the  plaintiff.  It  is  not  prob- 
able that  they  concluded  that  any  definite  rule 
should  have  been  promulgated,  but  were  con- 
tent to  hold  that,  as  the  plaintiff  was  injur- 
ed, the  defendant  ought  in  some  way  to  have 
prevented  It,  or  in  case  it  did  not  respond  to 
him  in  damages.  Almost  every  conceivable 
Injury  that  a  servant  received  in  the  course 
of  his  employment  may  in  this  way  be  sub- 
mitted to  a  Jury,  and  with  the  same  result 
•  •  ♦  Even  if  it  could  be  shown,  after  the 
accident  occurred,  that  It  might  have  been 
prevented  by  adopting  and  enforcing  some 
suitable  rule,  that  would  constitute  no  prop- 
er test  of  liability.  The  failure  to  adopt  rules 
is  not  proof  of  negligence,  unless  it  appears 
from  the  nature  of  the  business  in  which  the 
servant  is  engaged  that  the  master,  in  the  ex- 
ercise of  reasonable  care  should  have  fore- 
seen and  anticipated  the  necessity  of  such 
precautions." 

The  plaintiff  has  failed  to  bring  himself 
within  the  principle  claimed  because  he  has 
not  established  by  proof  that  the  business 
was  complex  and  extrahazardous,  and  that 
the  special  regulation  insisted  upon  was  by 
general  custom  adopted  by  employes  in  like 
lines  of  manufacture.  But  it  is  not  perceiv- 
ed how,  if  such  proof  had  in  fact  been  made, 
it  would  have  been  possible  for  the  plaintiff 
to  recover  In  this  case.  The  plaintiff  had 
acquired  knowledge  of  running  the  elevator. 
The  accident  happened  because  another  em- 
pIoy6,  on  another  floor,  wishing  to  make  use 
of  it,  reached  into  th^  car  and  pulled  the 
rope,  causing  the  elevator  to  start  upward. 
He  admitted  that  the  unannounced  starting  of 
the  car,  by  other  workmen,  was  a  frequent 
occurrence,  and  that  he  was  not  only  famil- 
iar with  it,  but  had  so  started  it  himself. 
He,  furthermore,  knew  that  this  was  custom- 
ary. He  testified  that,  if  anybody  wanted  it, 
they  took  it;  that  "anybody  could  take  the 
elevator,  and  go  up  to  the  second  or  fourth 
fioor  or  any  fioor  and  get  off,  and  then  soon 
another  could  come  after,  and  that  is  all.  I 
saw  bow  the  others  did,  then  I  put  my  work 
on  the  elevator  and  pulled  it  up.  *  •  * 
Yes,  often  happened  when  we  was  on  the 
elevator  and  working  on  it  and  somebody 
from  below  started  the  elevator.  I  would 
come  with  my  work  down  with  the  elevator 
and  suddenly  some  one  else  wanted  it." 
Whether  the  plaintiff  knew  of  the  risk  that 
the  elevator  might  be  started  by  an  employ^ 
in  another  floor,  when  he  first  entered  the  em- 
ployment, is  not  material,  for  he  bad  acquir- 
ed that  knowledge  during  bis  term  of  serv- 
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Ice,  and  had  learned  that  it  was  customary 
for  an  employe,  wishing  to  make  nse  of  this 
agency,  to  reach  in  over  the  gate,  pull  the 
rope  and  draw  the  elevator  to  the  floor  where 
he  was,  and  that  the  one  who  first  did  it  ac- 
quired the  control  of  it  He  had  done  that 
himself  and  so  he  knew  from  his  observa- 
tion and  practice,  acquired  during  his  serv- 
ice, of  the  danger,  yet  he  continued  in  his 
employment  without  protest,  and  he  must, 
therefore,  be  held  thereby  to  have  assumed 
this  obvious  risk.  Johnson  v.  Devoe  SnufF 
Ck).,  62  N.  J.  Law,  417,  41  AO.  936. 

[3]  It  is  urged  that  the  doctrine  of  obvious 
risk  is  inapplicable,  because  it  Is  subject  to 
the  qualification  that  the  master  must  take 
proper  care  to  guard  the  servant  from  unnec- 
essary hazards — citing  Abel  v.  D.  ft  H. 
Canal  Co.,  128  N.  T.  662,  28  N.  B.  663,  Pa- 
kusewski  v.  Rlngwood  Co.,  81  N.  J.  Law,  552, 
79  Atl.  819,  and  Zellers  v.  De  Lany,  80  K 
J.  Law,  452,  78  Atl.  212.  The  rule  is  cor- 
rectly stated  in  the  last  case  thus:  "The 
known  absence  of  safeguards  or  precaution 
cannot  prevent  a  recovery,  where  the  danger 
that  renders  them  necessary  is  unknown  to 
the  injured  servant."  The  danger  that  the 
«levator  was  subject  to  movement  by  a 
fellow  servant  in  another  floor  was  one  that 
he  should  have  reasonably  anticipated  as  a 
result  of  the  practices  customarily  carried  on 
and  participated  in  by  himself,  and  its  dan- 
gerous character  one  that  he  must  have  ap- 
preciated. If  the  danger  arose  from  a  lack 
of  rules  or  a  defect  in  the  system,  it  was  a 
risk,  known  to  him,  which  he  assumed. 

The  Judgment  under  review  will  be  af- 
flrmed. 

KALISCH  and  WHITE,  JJ.,  dissenting. 


PA  VAN  V.  WOETHBN  ft  ALDIilCH  CO. 

<Coart  of  Errors  and  Appeals  of  New  Jersey. 

June  20,  1912.) 

1.  Master  and  Servant  (i  276*)— Injubies 

TO     SEBVANT— SumCIENOY    OF    EVIDENCB— 

Defective  Machinebt. 
In  a  servant's  action  for  Injuries,  evidence 
that  plaintiff  was  working  on  a  machine,  and 
complained  of  a  change  made  that  day  in  the 
machine  to  a  representative  of  the  master,  who 
promised  to  fix  it,  bnt  said,  "6o  ahead,  got  too 
nach  work  to-day,"  and  that  plaintiff  was  in- 
jured later  in  the  same  day  by  the  "jumping" 
of  cloth  upon  the  machine,  was  sufficient  to 
show  that  the  accident  was  caused  by  the  de- 
fective condition  of  the  machine. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S{  950-952.  954,  959,  970, 
976;   Dec  Dig.  t  276.*] 

2.  Masteb  ai»d  Servant  (|  280*)— Injxjst  to 
.'Servant— Defective  Machine— Pbomise  to 
Refaib. 

Evidence  that  a'  representative  of  the  mas- 
ter to  whom  plaintiff  complained  as  to  a  ma- 
chine on  which  he  was  working  had  charge  of 
the  room  in  which  plaintiff  worked  and  received 
reports  as  to  the  machinery  and  caused  it  to 
h«  repaired  held  sufficient  to  warrant  an  infer- 


ence that  such  person  had  andiorfty  to  promise 
repairs. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant   Cent  Dig.  ff  981-986;    Dec   Dig.  { 

280.»] 

3.  Master  and  Servant  (|  154*) — Majbteb's 
Liability— Instbuctino  Sebvant. 

Where  plaintiff,  an  adult  bad  had  three 
years'  experience  working  with  a  drying  >na- 
chine,  only  the  stretcher  and  roller  of  whi<  b 
were  new  at  the  time  of  his  injury  therefrom, 
and  he  knew  of  the  difficulty  and  made  com- 
plaint at  once,  he  could  not  recover  becanae  of 
a  lack  of  instruction. 

[fid.  Note.— For  other  cmses,  see  Master  and 
Servant  Cent  Dig.  {{  308,  309;  Dec  Dig.  i 
154.*] 

4.  Masteb  and  Servant  (|  221*) — AssmiP- 
TioN  OF  Risk  —  Defective  MACHiitEKY— 
Promise  to  Repaib. 

Where  an  authorized  employ^  promised  oo 
complaint  to  have  a  defective  machine  fixed, 
but  said  that  he  had  "too  much  work  to-day." 
the  fair,  if  not  the  necessary,  inference,  was 
that  the  promise  held  good  at  least  until  the 
next  iaj. 

[Ejd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  638-640,  642-645;  Dec 
Dig.  I  221.*] 

5.  Masteb  and  Servant  (|  295*)— Action  foi 
lNjt7BiE8  —  iNSTEucTioNs— Afisuiarnoir  or 
Risk. 

In  a  servant's  action  for  injuries,  where  a 
promise  by  the  master's  representative  held  good 
until  the  next  day  and  plaintiff  was  injured 
thereby  on  the  same  afternoon,  the  failure  to 
charge  that  the  plaintiff  was  not  justified  in 
relying  on  such  promise  if  a  reasonable  time 
had  elapsed  without  fulfillment  was  not  error. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1168-1179;  Dec.  Dig. 
g  295.*] 

6.  WiTNMSEB     (f    87*)— KN0WI.EDOK— DlSCBE- 

■noN  OF  Tbiai.  Coubt— Stbikino  Out  Tes- 
timony. 
The  action  of  the  trial  judge  in  a  servant's 
action  for  injuries   in  striking  out    testimon.v 
that  plaintiff  refused  to  submit  to  an  operation 
was   witliin   his  discretion,   where  meh   testi- 
mony was  at  l>est  an  inference  of  the  witness- 
[Eid.   Note.— For  other  cases,  see   Witaessea, 
Cent  Dig.  H  80-87 ;    Dec  Dig.  {  37.*] 
Parker  and  Vroom,  JJ.,  dissenting. 

Error  to  Supreme  Court 

Action  by  August  Pavan  against  tba 
Wortben  &  Aldrich  Company.  From  a  Jnd;;- 
ment  of  the  Supreme  Court  (80  N.  J.  Law, 
567,  78  Atl.  658)  affirming  a  Judgment  tor 
plaintiff,  defendant  brlnga  error.    AOIriued. 

Ward  ft  McGinnls,  of  Paterson,  for  plain- 
tiff. George  3.  Hobart  of  Jersey  City  iCol- 
lins  ft  Corbin,  of  Jersey  City,  on  the  brief), 
for  defendant 

SWAYZB,    J.     [1]  There    was    evidence 

from  which  the  Jury  might  infer  that  the 
cloth  upon  which  plaintlfF  was  workiixg 
"Jumped,"  owing  to  a  change  made  that  day 
In  the  character  of  what  hre  called  "stretch- 
ers" ;  that  Pavan  complained  to  one  Camp- 
bell, who  promised  to  fix  It  "by  and  by,"  but 
also  said,  "Go  ahead,  got  too  much  work 
to-day."  The  plaintiff  was  Injured  In  the 
afternoon  of  that  day. 
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[2]  The  evidence  of  tbe  negligence  and  of 
Its  cansal  connection  wltb  tbe  Injury  Is 
meager,  bat  we  think  sufficed  to  permit  an 
Inference  tjiat  the  machine  was  In  defective 
condition,  and  that  the  accident  was  cansed 
thereby.  The  risk  was,  of  course,  obvious, 
since  .the  plaintiff  himself  made  complaint. 
There  Is  evidence  that  Campbell  to  whom  the 
complaint  was  made  had  charge  of  the  room 
in  which  the  plaintiff  worked,  received  re- 
ports as  to  the  machinery,  and  caused  It  to 
be  repaired.  We  agree  with  the  Supreme 
Court  that  an  Inference  of  Campbell's  au- 
thority to  promise  as  the  plaintiff  said  he 
did  was  Justifiable. 

[3]  The  general  effect  of  the  entire  charge 
was  to  permit  the  Jury  to  Infer  negligence 
from  the  failure  of  the  defendant  to  in- 
struct the  plaintiff  as  to  the  machine ;  but  the 
plaintiff  was  an  adult,  and  bad  had  three 
years'  experience  with  this  very  machine. 
Only  the  stretcher  and  roller  were  new ;  and 
he  knew  of  the  difficulty  and  made  complaint 
at  once.  It  was  erroneous,  therefore,  to 
permit  a  recovery  based  on  the  lack  of  in- 
struction ;  and.  If  this  question  were  present- 
ed by  the  exception,  the  Judgment  would  have 
to  be  reversed.  It  is  difficult  to  point  out 
the  exact  language  that  Is  objectionable, 
since  the  error  was  not  so  much  in  the  spe- 
cific language  used  as  In  the  Implication  In- 
volved in  the  charge  as  a  whole.  We  agree 
wltb  the  Supreme  Court  that  the  language 
excepted  to  does  not  present  the  question. 
That  language  Is  a  mere  statement  by  the 
trial  Judge  of  the  respective  claims  of  the 
plaintiff  and  defendant,  and  seems  to  be  a 
correct  statement  thereof.  He  was  not  re- 
quested to  cliarge  that  a  verdict  for  tbe 
plaintiff  could  not  be  based  on  lack  of  In- 
struction. 

[4,  5]  The  plaintiff  in  error  complains  that 
the  Judge  faUed  to  charge  tbe  Jury  that  the 
plaintiff  was  not  Justified  in  relying  upon 
Campbell's  promise  If  a  reasonable  time  had 
elapsed  without  that  promise  being  fulfilled. 
This  complaint  and  the  requests  to  charge 
upon  which  It  rests  overlook  the  fact  that 
from  tbe  statement  attributed  to  Campbell 
that  he  had  "too  much  work  to-day"  the  fair, 
If  not  necessary,  Inference  was  that  the 
promise  held  good  at  least  until  the  next 
day;  and,  since  tbe  accident  happened  the 
same  afternoon,  a  request  to  charge  based 
npou  an  indefinite  promise  only  was  properly 
refused. 

[«]  We  think  the  trial  Judge  acted  within 
the  limits  of  his  discretion  In  striking  out 
tbe  testimony  that  the  plaintiff  refused  to 
submit  to  an  operation.  Whether  he  refused 
or  not  was  at  best  an  Inference  of  the  wit- 
ness, since  he  did  not  understand  the  plain- 
tiff's language  nor  the  interpreter,  and  the 
plalntUTs  shake  of  the  head  may  not  have 
meant  what  the  witness  thought  it  did. 

We  think   the  question  asked   of   Stark 


on  cross-examination  Was  permissible.  If 
not,  the  answer  was  harmless  to  the  defend- 
ant. 

The  result  is  that  tbe  Judgment  Is  affirm- 
ed, with  costs. 

PARKER  and  VROOM,  JJ.,  dissent 


NEW  JERSEY  S.  P.  O.  A.  v.  EUSS. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  20,  1912.) 

Justices  of  the  Peace  (g  84*)— Civil  Juris- 
diction —  Statdtoby  Pbovisions  —  "Qui 
Tam  Action"— "Civil  Action." 
A  prosecution  brought  under  P.  L.  1880,  p. 
218  (1  Comp.  St.  1910,  p.  59,  f  35)  f  13,  pro- 
hibiting cruelty  to  animals,  with  a  penalty  col- 
lectible in  an  action  of  debt,  in  fact  followed 
the  procedure  prescribed  by  section  16,  P.  L. 
1880,  p.  223  (1  Comp.  St.  1910,  p.  62,  §  38), 
which  provides  that  an  offender  may  be  taken 
before  the  nearest  district  court  or  justice  of 
the  peace,  who  may  fine  him  not  to  exceed 
$100.  Section  15,  P.  Ia  1880,  p.  222  (1  Comp. 
St.  1910,  p.  62,  I  37)  provides  that  one  half  of 
the  fines  and  penalties  collected  under  the  act 
shall  be  paid  to  the  informer,  and  the  other  half 
to  the  Society  for  the  Prevention  of  Cruelty  to 
Animals.  P.  L.  1902,  p.  500,  declares  that  no 
justice  of  the  peace  resident  in  any  city  where 
there  is  a  district  court  shall  exercise  any  civil 
jurisdiction.  Held  that,  as  the  penalty  recov- 
erable was  payable  in  part  to  the  informer,  the 
action  was  a  "qui  tam  action,"  and  as  such  a 
"civil  action,"  of  which  the  justice  had  no  ju- 
risdiction. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace.  Cenfr  Dig.  H  77,  78,  80-82;  Dec. 
Dig.  I  84.» 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1183-1193;  vol.  8,  p.  7603;  vol. 
7,  p.  5888.] 

Error  to  Supreme  Court 

Ralph  Rubs,  on  prosecution  by  the  New 
Jersey  Society  for  the  Prevention  of  Cruelty 
to  Animals,  was  convicted  for  violation  of 
the  act  for  the  prevention  of  cruelty  to  ani- 
mals. From  a  Judgment  of  the  Supreme 
Court  setting  aside  the  conviction,  the  Socie- 
ty brings  error.    Affirmed. 

A.  A.  Melnlker,  of  Jersey  City,  for  plain- 
tiff in  error.  McDermott  &  Enright,  of  Jer- 
sey City,  for  defendant  In  error. 

GUMMERE,  C.  J.  This  writ  of  eaor 
brings  up  a  judgment  of  the  Supreme  Court 
setting  aside  the  conviction  of  Ralph  Russ 
had  before  a  Justice  of  the  peace  of  the  city 
of  Hoboken  for  a  violation  of  the  provision 
of  section  13  of  the  act  for  the  prevention  of 
cruelty  to  animals.  The  alleged  violation 
took  place  In  the  city  of  Hoboken,  and  the 
principal  ground  of  attack  In  the  Supreme 
Court  upon  the  conviction  had  before  the 
justice  of  tbe  peace  was  the  lack  of  Juris- 
diction on  the  part  of  that  Judicial  officer  to 
entertain  the  proceeding.  Mr.  Justice  Sway- 
ze,  who  delivered  the  opinion  of  the  Supreme 
Court,  held  that  the  proceeding  before  the 
Justice  of  the  peace  was  a  civil  one,  and  that 


•Vor  othw  ouaa  ■••  same  topic  and  section  NUMBER  ia  Dec.  Dlt.  ft  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
83  A.— 61 


Digitized  by 


Ljoogie 


962 


83  ATLANTIC  RBFORTEB 


(N.J. 


the  eigbth  section  of  the  act  relative  to  Jus- ; 
tices  of  the  peace,  passed  In  IWi  (P.  U  p. 
5J00),  and  which  provides  that  "no  Justice  of 
the  peace  resident  within  the  limits  of  any  i 
city  where  a  district  court  Is,  or  may  be,  es- 1 
tabllshed,  shall  exercise  any  dvU  Jurlsdlc- 1 
tlon  whatever,"  deprived  him  of  the  power  j 
to  entertain  the  proceeding.  We  concur  In 
the  view  expressed  In  the  opinion  of  the  Su-  j 
preme  Court,  and  would  be  content  to  af- 
ftmi,  without  more,  except  for  a  statement  I 
contained  In  Its  first  paragraph  which  Is  not 
exactly  accurate.  That  statement  is  as  fol- 
lows: "The  proceeding  Is  under  section  13 
of  the  act  for  the  prevention  of  cruelty  to 
animals."  The  fact  Is  that,  although  the  pro- 
ceeding was  brought  for  a  violation  of  the 
provision  of  section  13,  the  method  of  pro- 
cedure followed  before  the  magistrate  was 
that  provided  by  section  16  of  the  act,  and 
found  In  the  Oomp.  Stat  p.  62.  The  thir- 
teenth section  of  the  act,  not  only  prohibits 
certain  kinds  of  cruelty  to  animals,  and  im- 
poses a  penalty  for  violation  of  Its  provi- 
sions, not  to  exceed  one  hundred  dollars  to- 
gether with  costs,  but  also  provides  for  the 
collection  of  the  penalty  In  an  action  of  debt 
It  goes  without  saying  that  such  an  action 
Is  a  civil  proceeding.  Section  16  of  the  act 
provides  that  any  person  found  violating  any 
of  the  provisions  of  the  statute  in  the  pres- 
ence of  any  member,  officer,  or  agent  of  the  j 
society,  or  any  sheriff,  undersherlff,  consta- 
ble, or  police  officer,  may  be  arrested  with- 
out warrant,  and  taken  before  the  nearest 
magistrate,  district  court  or  Justice  of  the 
peace,  and  that  thereupon,  a  complaint  be- 
ing made  and  warrant  issued  returnable  im- 
mediately, the  party  being  in  custody,  the 
magistrate,  court,  or  Justice  of  the  peace  up- 
on being  satisfied  as  to  the  guilt  of  the  par- 
ty may  adjudge  that  he  shall  forfeit  such 
sum,  not  to  exceed  $100,  together  with  costs, 
as  shall  be  determined  against  him,  and 
shall  be  imprisoned  and  kept  in  custody  un- 
til the  said  amount  and  costs  are  paid.  The 
real  question  presented  for  decision,  there- 
fore, was  whether  a  proceeding  had  under 
the  sixteenth  section  of  the  act  was  a  civil 
proceeding  within  the  meaning  of  the  eighth 
section  of  the  act  relative  to  Justices  of  the 
peace  passed  in  1902. 

An  examination  of  section  15  of  the  act 
Is,  we  think,  all  that  is  necessary  to  resolve 
this  question.  That  section  provides  that: 
"Of  all  fines,  penalties  and  moneys  imposed 
and  collected  for  any  offense  being  in  viola- 
tion of  this  act,  or  under  the  provisions  of 
this  act,  and  not  herein  specially  provided 
for,  one  half  shall  be  paid  by  the  Justice, 
court  or  magistrate,  or  by  the  clerk  or  other 
officer  of  the  court  receiving  the  same,  to  the 
informer,  complainant  or  prosecutor,  and  he 
sliall  pay  within  thirty  days,  and  without 
demand,  the  other  half  to  the  district  Society 
for  the  Prevention  of  Cruelty  to  Animals  of 


the  county  where  the  same  were  imposed  and 
collected."  An  action  for  a  penalty  a  por- 
tion of  which  when  recovered  goes  to  the 
informer  is  a  qui  tam  action,  and  socb  an  ac- 
tion, as  was  decided  by  this  court  In  thr 
case  of  Brophy  v.  Perth  Amboy,  44  N.  J. 
Law,  217,  is  a  civil  action.  Being  a  clrll 
action,  the  fact  that  there  was  at  the  time 
of  its  inception  a  district  court  in  existence 
in  the  city  of  Hoboken  operated  to  oast  any 
Justice  of  the  peace  in  that  city  of  Jarisdic- 
tion  in  this  class  of  cases  for  the  reasons 
pointed  out  by  Mr.  Justice  Swayze  in  his 
opinion  delivered  in  the  Supreme  Court 

The  Judgment  under  review  will  be  af- 
firmed. 


NEW  YORK  BAY  R.  CO.  v.  CITY  OP  NEW- 
ARK. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  20,  1912.) 

(8yllahu»  hy  the  Court.) 

1.  Taxation  (|  145*)— Propertt  SxrBJXCT— 
TTsE  FOB  Railroad  Purposes. 

Where  an  authorized  right  of  way  has  been 
acquired  by  a  railroad  company  over  which  it 
has  constructed  and  is  operating  its  road,  and 
such  right  of  wav  is  not  devoted  to  any  other 
use,  it  IS  in  legal  contemplation  land  osed  for 
railroad  purposes  although  the  entire  rigbt  <A 
way  may  not,  for  the  time  beinv,  be  occupied  by 
tracks  or  other  railroad  appliances;  hence  a 
judicial  determination  that,  upon  the  foresoinK 
facts,  the  part  of  the  right  of  way  thus  anoc- 
cupied  is,  for  purposes  of  taxation,  land  not 
used  for  railroad  purposes,  is  not  a  determina- 
tion of  a  disputed  question  of  fact  which  thia 
court  will  not  review,  but  a  failure  to  apply  the 
proper  legal  rule  to  an  undisputed  state  of  facts 
which  this  court  will  correct 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {{  252,  253 ;   Dec.  Dig.  {  145.*] 

2.  MuNiciPAt,  Cobporatiors  (S  425*)— Pub- 
lic Improvements— Assessments — Psopn- 
TY  Subject. 

This  rule  is  equally  applicable  to  asmsi 
raents  for  local  improvements;  its  practical  ef- 
fect being  to  eliminate  the  enhancement  of  the 
market  value  of  land  included  in  a  railroad 
right  of  way  either  as  a  ground  for  its  aawsa- 
ment  for  such  improvement  or  as  a  basis  for 
the  estimation  of  benefits. 

[Kd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1031-1034;  Dec. 
Dig.  §  425.»] 

3.  Municipal  Corporations  (|  458*)— Pub- 
lic Impkovements — Assessments — Amount. 

The  proper  rule  with  respect  to  asaeivinipnto 
for  local  improvements  is  that  the  right  of  war 
of  a  railroad  company,  being  in  legal  contem- 

Elation  land  used  for  railroad  purposes,  cannot 
e  assessed  upon  the  basis  of  the  enhancenaent 
of  its  market  value,  but  may  be  assessed  to  the 
extent  of  actual  benefits  conferred  ai>on  sack 
land  for  railroad  purposes. 

I  Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1100;  Dec  Dip.  { 
458.»] 

Error  to  Supreme  Court 

Certiorari  by  the  New  York  Bay  Railroad 
Company  against  the  Mayor  and  Conunon 
Council  of  the  City  of  Newark  and  others  tn 
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review  an  assessment  From  a  judgment  af- 
flrming  the  assessment  (80  N.  J.  Law,  146,  76 
Atl.  327),  the  Railroad  Company  brings  er- 
ror.   Reversed  and  assessment  set  aside. 

An  assessment  for  benefits  for  paving  Rose 
avenue  in  the  city  of  Newark  was  sustained 
by  the  Supreme  Court  as  to  a  lot  of  land 
baving  a  frontage  of  75  feet  on  Rose  avenue 
and  a  depth  of  100  feet;  said  lot  being  a  part 
of  the  right  of  way  of  the  plaintiff  In  error 
not  occupied  by  its  tracks.  The  facts  are 
fully  stated  in  the  opinion  of  the  Supreme 
Court  reported  in  80  N.  J.  Law,  146,  76  Atl. 
327. 

Vredenbnrgli,  Wall  &  Carey,  of  Jersey  City, 
for  plaintiff  in  error.  Herbert  Boggs,  of 
Newark,  for  defendant  in  error. 

GARRISON,  J.  [1]  In  the  case  of  United 
N.  J.  R.  R.  Co.  T.  Jersey  City,  55  N.  J.  Law, 
129,  26  Atl.  135,  we  held  that,  "where  an  au- 
thorized right  of  way  has  been  acquired,  over 
which  a  railroad  has  been  constructed  and  is 
In  good  faith  operated,  which  right  of  way 
Is  not  devoted  to  another  purpose,  it  is  used 
for  railroad  purposes  within  the  meaning  of 
the  statute  considered,  although  it  may  not, 
for  the  time  being,  l>e  wholly  occupied  by 
tracks  or  other  railroad  appliances." 

The  statute  referred  to  was  "an  act  for 
the  taxation  of  railroad  and  canal  property" 
(P.  L.  1884,  p.  142),  and,  while  the  matter  di- 
rectly adjudged  was  that  the  land  in  ques- 
tion was  not  subject  to  local  as.ses.sment  for 
taxation,  the  broader  point  decided  was  that 
the  right  of  way  of  a  railroad  company,  al- 
though at  the  time  not  wholly  occupied  by 
railroad  appliances,  was  nevertheless  and  to 
its  entire  extent.  In  legal  contemplation, 
"land  used  for  railroad  purposes." 

[2]  This  decision,  which  was  reached  not 
upon  the  circumstances  of  the  particular 
case,  but  upon  public  considerations  arising 
from  the  given  state  of  facts,  lays  down  the 
legal  rule  to  be  applied  in  all  cases  where 
such  state  of  facts  exists,  and  the  matter  for 
determination  is  the  assessment  of  the  right' 
of  way  of  a  railroad  company,  and  hence  is 
equally  applicable  to  assessments  for  local 
Improvements  with  this  practical  difference, 
viz.,  that  the  determination  that  lands  are 
used  for  railroad  purposes  which,  in  the  case 
of  general  taxation,  removes  them  altogether 
from  local  assessment,  in  the  case  of  local 
Improvements,  permits  such  lands  to  be  as- 
sessed to  the  extent  of  the  actual  benefit  con- 
ferred upon  them  for  their  present  use,  1.  e., 
for  railroad  purposes. 

The  practical  effect  therefore  of  the  rule  In 
question  is  to  eliminate  enhancement  of  the 
market  value  of  the  land  included  In  a  rnil- 
road  right  of  way  either  as  a  ground  for  its 
assessment  for  local  improvements  or  as  a 
basis  for  the  estimation  of  benefits.  Morris 
&  Essex  R.  R.  Co.  v.  Jersey  City,  36  N.  J. 
Law.  56. 

The  sound  reason  upon  which  this  rule 


rests  is  that  land  acquired  under  a  legisla- 
tive sanction  that  implies  its  permanent  de- 
votion td  a  public  use  cannot,  without  a  vio- 
lation of  such  public  use,  have  a  market  for 
any  other  purpose,  and  hence,  as  such  a  vio- 
lation will  not  be  presumed,  such  land  has, 
in  legal  contemplation,  no  market  value  to  be 
enhanced.  Of  course.  If  such  land  is  actual- 
ly put  to  an  alien  use,  the  rule  in  question 
does  not  apply. 

There  is  nothing,  however,  to  prevent  the 
land,  while  so  devoted  to  its  public  use,  from 
receiving  from  a  public  improvement  actual 
benefit  for  such  public  use,  and  hence  to  the 
extent  that  such  land  is  thus  benefited  the 
right  of  way  of  a  railroad  company  may  be 
assessed  for  such  an  Improvement. 

[3]  The  rule,  therefore,  with  respect  to  as- 
sessments for  local  Improvements  Is  that  the 
right  of  way  of  "a  railroad  company,  being  in 
legal  contemplation  land  used  for  railroad 
purposes,  cannot  be  assessed  upon  the  basis 
either  of  the  general  or  special  enhancement 
of  its  market  value,  but  only  for  actual  bene- 
fit to  such  land  for  the  public  uses  for  which 
it  was  acquired. 

The  case  of  Morris  &  Essex  B.  B.  Co.  v. 
Jersey  City,  64  N.  J.  Law,  148,  44  Afl.  987, 
affirmed  65  N.  J.  Law,  683,  48  Atl.  1117,  In- 
volves no  derogation  from  this  rule,  since  In 
that  case  the  land  assessed  consisted  of  dty 
lots  underneath  wMch  the  railroad  ran 
through  a  tunnel  constructed  at  so  great  a 
depth  that  the  lots  were  left  available  for 
ordinary  building  purposes  and  bad  a  market 
value  as  such. 

Nor  does  the  case  of  Paterson  ft  Hudson 
River  R.  R.  Co.  v.  Passaic,  54  N.  J.  Law,  340, 
23  Atl.  945,  depart  from  the  rule,  but  on  the 
contrary  enforces  and  Illustrates  it,  since  the 
drainage  of  railroad  property  by  a  sewer 
(which  was  the  improvement  in  that  case) 
is  an  actual  benefit  to  the  land  in  Its  present 
use,  1.  e.,  for  railroad  purposes. 

Where,  however,  the  railroad  ran  on  a 
trestle  so  that  a  sewer  was  of  no  benefit  to 
it,  the  assessment  was  properly  set  aside  and 
the  correct  reason  therefor  is  given  by  Mr. 
Justice  Parker  in  T^high  Valley  R.  R.  Co.  v. 
Jersey  City,  81  N.  J.  Law,  290,  80  Atl.  228. 

The  rule  was  also  applied  with  like  dis- 
crimination in  Erie  R.  R.  Co.  v.  Paterson, 
72  N.  J.  Law",  83,  69  Atl.  1031,  where  the 
Supreme  Court  sustained  an  assessment  for 
the  paving  of  the  part  of  a  street  Immediate- 
ly connecting  with  the  paved  yard  of  the 
railroad  passenger  station.  In  the  opinion 
delivered  by  Mr.  Justice  Dixon,  he  fully  rec- 
ognized, however,  the  rule  that  such  assess- 
ment rested  upon  the  increased  facility  of 
use  for  railroad  purposes  and  not  upon  en- 
hancement of  market  value. 

In  a  later  case  the  same  court,  while  cit- 
ing this  opinion  with  approval,  held  that 
the  discrimination  there  made  bad  no  appli- 
cation to  an  assessment  for  the  pa%'ing  of  a 
street  crus.sed  at  right  angles  by  the  freight 
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tracks  of  tbe  railroad  company,  so  that  the 
unused  part  of  tbe  right  of  way  actually 
fronted  on  the  Improved  street;  the  reason  be- 
ing that  no  benefit  for  railroad  use  was  con- 
ferred, and  that  for  general  improvements 
that  enhanced  market  value  the  railroad 
right  of  way  could  not  be  lawfully  assessed. 
New  York  Bay  R.  R.  Co.  ▼.  Newark,  77  N.  J. 
Law,  270,  72  Atl.  455. 

It  is  impossible  for  me  to  dlstingnisb  the 
case  last  cited  from  the  case  before  us. 

The  cases  relied  upon  by  the  court  be- 
low, viz.,  Morris  &  Essex  R.  R.  Co.  v.  Jer- 
sey City,  36  N.  3.  Law,  56,  and  Morris  & 
Essex  R.  R.  Co.  V.  Halgbt,  35  N.  J.  Law,  40, 
were  cases  not  of  a  railroad  right  of  way 
but  of  other  property  held  under  the  special 
charter  of  the  same  company  upon  the  terms 
of  which  the  decision  was  rested.  Had  it 
.been  otherwise,  they  must  be  deemed  to 
be  overruled  by  the  more  recent  case  of 
United  N.  3.  R.  R.  Co.  v.  Jersey  City. 

Tested  by  the  legal  rule  thus  illustrated, 
the  Judgment  of  the  Supreme  Court  in  the 
present  case  was  erroneous,  and  its  error 
consisted,  not  in  its  determination  of  a  dis- 
puted Question  of  fact,  but  in  Its  failure  to 
apply  to  a  given  state  of  facts  tbe  legal  rule 
properly  applicable  thereto. 

An  examination  of  the  opinion  filed  In  the 
court  below  shows  that  tbe  court  based  its 
Judgment  upon  the  conclusion  reached  by  it 
that  the  right  of  way  of  the  prosecutor,  be- 
cause not  wholly  devoted  to  present  rail- 
road use,  was,  as  to  such  part,  land  not  used 
for  railroad  purposes,  and  hence  sustained 
as  to  such  unused  part  of  the  right  of  way 
an  assessment  for  an  improvement  that  en- 
hanced the  market  value  of  such  part  of  tbe 
.right  of  way,  but  was  of  no  benefit  to  the 
prosecutor's  land  for  railroad  uses. 

This  conclusion  violates  tbe  established 
rules  illustrated  by  the  cases  cited,  and  es- 
pecially that  laid  down  by  this  court  in 
United  N.  J.  R.  R.  Co.  v.  Jersey  City,  55  N.  J. 
Law,  129,  26  AU.  135.  For,  upon  the  precise 
state  of  facts  upon  which  this  court  in  that 
case  laid  down  the  rule  that  a  right  of  way, 
although  but  partially  in  railroad  use,  is  in 
legal  contemplation  land  used  for  railroad 
purposes,  tbe  court  below  decided  that,  as 
to  such  unused  part,  the  right  of  way  was 
land  not  used  for  railroad  purposes.  This 
was  not  a  finding  upon  a  disputed  question 
of  fact,  for  as  to  the  facts  there  was  no 
dispute ;  it  was  a  failure  to  apply  to  a  giv- 
en state  of  facts  the  established  legal  rule. 
To  put  it  in  another  form.  It  was  the  draw- 
ing of  an  inference  from  a  state  of  facts  with 
respect  to  which  Judicial  decision  had  pre- 
scribed the  only  permissible  inference;  that 
is  to  say,  had  laid  down  a  legal  rule. 

No  other  point  was  decided  by  tbe  Su- 
preme Court,  and  hence  its  Judgment  rests, 
not  ui)on  a  matter  that  this  court  will  not 
review,  if  supported  by  any  evidence,  but 


wholly  upon  an  error  whlcb  this  court  wOl 
review  and  correct 

The  Judgment  of  the  Supreme  Court  is 
reversed, .  and  the  assessment  of  benefits  on 
the  prosecutor's  right  of  way  is  set  aside, 
with  costs. 


KNIGHT  T.  CAPE  MAT  SAND  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  25,  1912.) 

(Byllahiu  by  the  Court.) 

1.  MOBTGAGES    (§   218*)— RiOHTS  OF  PaBTIES— 

Action  on  Original  Indebtedness. 
An  indebtedness  secured  by  two  aepaiatt 
bonds  and  warrants  of  attorneys,  and  subs^ 
quently  further  secured  by  the  same  obligor  by 
its  bond  and  mortgage  for  the  aggregate  sam  of 
the  two  separate  bonds,  payable  in  one  year, 
and  containing  tbe  usual  interest,  tax,  and  in- 
surance clauses,  did  not  thereby  lose  its  original 
identity  but  remained  the  same  debt,  and  there- 
fore the  bond  and  mortgage  ar&  within  tbe  op- 
eration of  section  2  of  the  act  of  March  23, 
1881  (2  Gen.  Stat.  1895,  p.  2112),  which  reads: 
"That  in  all  cases  where  a  bond  and  mortptie 
has  or  may  hereafter  be  given  for  the  same  debt, 
all  proceedings  to  collect  said  debt  shall  be  fint 
to  foreclose  the  mortgage." 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  K  508-585;   Dec.  Dig.  |  218.*] 

2.  Judgment  (S  67*)— Wabkant  of  Attornet 
— Settino  Aside  Judgment. 

In  such  a  case  tbe  holder  of  tbe  bond  and 
mortgage  is  under  a  legal  duty  to  first  foreclose 
the  mortgage,  and  therefore  the  judgments  en- 
torpd  upon  the  separate  bonds  will  be  set 
aside. 

[Ed.  Note. — For  other  cases,  see  Jadampnt, 
Cent.  Dig.  U  109-112,  114,  116-129;  Dec.  Dig. 
I  67.*] 

3.  Appeal  and  Ebbob  (|  5*)— Natttbs  Aire 
Form  of  Remedy— Writ  of  Ebbob. 
Following    Eames   v.   Stiles,   31   N.    J.    T^w. 

494,  Defiance  Fruit  Co.  v.  Fox,  76  V.  J.  I^w. 
482,  70  Atl.  460,  and  McAdams  v.  Mundy.  T9 
N.  J.  Law,  480,  76  Atl.  1031,  a  writ  of  error 
was  the  proper  remedy  to  review  the  action  of 
the  Supreme  Court  in  discharging,  the  rule  to 
show  cause. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  8-21;  Dec  Dig.  {  5.*] 

'4.  Appeal  and  Ebbob  ({  124*)— Decisioss 
Reviewable-^udoment  bt  Confession. 
A  judgment  by  confession  may  be  reviewed 
at  the  instance  of  a  party  to  the  judgment  rec- 
ord, where  the  legality  of  the  right  to  enter 
judgment  is  involved. 

[Ed.  Note,— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  882;    Dec.  Dig.  f  124.*] 

Mintum  and  Vroom,  JJ.,  dissenting. 

Error  to  Supreme  Court 

Action  by  Annie  C.  Knight  against  the 
Cape  May  Sand  Company.  From  a  judg- 
ment of  the  Supreme  Court  (81  Atl.  361)  dis- 
charging a  rule  to  show  cause  why  Judg- 
ments against  defendant  should  not  be  set 
aside,  defendant  brings  error.    Reversed. 

Grey  &  Archer,  of  Camden,  for  plaintiff  in 
error.  Charles  R.  Stevenson,  of  Camden, 
and  McCarter  &  English,  of  Newark,  for  de- 
fendant in  error. 


•For  othsr  casM  see  Mm«  topic  and  section  NUMBER  in  D«c,  Dig.  ft  Am.  Dig.  Kay  No,  Series  *  RopY  ladaxas 
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KAUSGH,  J.  Two  judgments  by  confes- 
sion were  entered  in  the  Supreme  Conrt  in 
favor  of  the  plaintiff  and  against  tbe  de- 
fendant on  bonds  and  warrants  of  attorney. 
The  total  amount  of  those  Judgments  is  $26,- 
888.98,  which  Is  exactly  the  sum  of  the 
amounts  secured  by  the  two  bonds  referred 
to.  The  defendant  sued  out  a  writ  of  error 
on  each  Judgment,  which  brings  under  re- 
view the  action  of  the  Supreme  Court  in 
discharging  a  rule  to  show  cause  granted 
by  it  in  each  case  upon  the  application  of 
the  Cape  May  Sand  Company  and  defendant 
why  the  said  Judgments  entered  against  it 
by  Annie  C.  Knight,  tbe  plaintiff,  should  not 
l.'e  vacated,  and  the  proceedings  thereon  set 
aside.  The  facts,  which  appeared  before  the 
Supreme  Court  and  which  constituted  the 
basis  of  the  final  action  in  discharging  the 
rule,  are  succinctly  and  accurately  stated 
by  Mr.  Justice  Garrison,  who  delivered  the 
opinion  of  that  court,  as  follows: 

"On  May  20,  1909,  the  Cape  May  Sand 
Company  executed  Its  bond  with  warrant  of 
attorney  to  Annie  C.  Knight  conditioned  for 
the  payment  of  $18,698.03. 

"On  the  same  day  the  same  obligor  execut- 
ed a  like  bond  to  J.  Henry  Edmunds  con- 
ditioned for  the  payment  of  $7,190.95,  which 
bond  was  forthwith  assigned  by  said  Ed- 
munds to  Annie  C.  Knight. 

"These  bonds  were  due  at  once,  and  con- 
tained no  other  obligation  than  the  payment 
of  their  principal  sums,  which  aggregated 
$23,888.98.  Later,  on  the  same  day,  the  same 
ol.llgor  executed  to  Annie  C.  Knight  its 
bund  conditioned  for  tbe  payment  of  $25,888.- 
UH  in  one  year,  with  interest  payable  semi- 
annually, with  a  provision  that  upon  a  de- 
fault of  SO  days  in  the  payment  of  such 
Interest  tbe  principal  should  be  payable  im- 
mediately, and  a  further  obligation  by  the 
obligor  to  pay  all  taxes,  with  a  provision 
that,  upon  a  default  thereof  for  90  days,  the 
principal  should  be  doe  immediately. 

"For  the  better  securing  of  the  debt  evi- 
denced by  this  bond,  the  obligor  executed 
to  the  obligee  a  chattel  and  real  estate  mort- 
.trage,  which  recited  said  bond  and  the  ob- 
ligations contained  in  it,  and  also  further 
l:ound  the  mortgagor  to  carry  Insurance  to 
the  full  amount  of  the  debt  secured  by  said 
bond,  to  assign  the  policy  to  tbe  mortgagee, 
and,  in  default  thereof,  the  expense  of  so 
doing  to  be  incurred  by  the  mortgagee  and 
added  to  the  principal  debt  of  the  bond. 

"On  January  30,  1911,  Judgment  by  vir- 
tue of  the  warrant  of  attorney  was  entered 
by  Annie  C.  Knight  on  her  bond  conditioned 
for  the  payment  of  $18,698.03,  and  also  on 
the  Edmunds  bond  for  $7,190.95,  which  had 
been  assigned  to  her. 

"Tbe  defendant  in  each  of  these  Judgments 
— L  e.,  the  Cape  May  Sand  Company — there- 
upon obtained  a  rule  to  show  cause  why 
these  Judgments  should  not  be  vacated;  the 
contention  of  the  defendant  being  that  tbe 


Judgments  were  entered  In  violation  of  the 
provision  of  section  2  of  the  act  of  March 
23,  1881  (2  Gen.  Stat  p.  2112),  which  reads: 
That  in  all  cases  where  a  bond  and  mort-- 
gage  has  or  may  hereafter  be  given  for  the' 
same  debt  all  proceedings  to  collect  said 
debt  shall  be  first  to  foreclose  tbe  mort- 
gage.' " 

[S]  Tbe  same  questions  are  Involved  un- 
der both  writs,  and,  for  convenience,  may  be- 
considered  together.  Before  entering  upon 
a  consideration  of  the  main  question  involv-- 
ed  in  the  case,  it  becomes  necessary  to  dis- 
pose of  two  preliminary  questions  raised 
by  the  plaintiff,  which  not  only  go  to  the 
root  of  the  procedure,  but  vitally  affect  the 
defendant's  right  to  any  relief.  The  first 
contention  of  the  plaintiff  is  that  a  writ  of 
error  wiO.  not  He  to  review  the  discharging 
of  a  rule  to  show  cause.  While  the  general 
legal  rule  is  that  a  writ  o'f  error  will  not 
He  to  review  the  granting  or  discharging  of  a 
rule  to  show  cause,  it  has  always  been  con- 
fined to  cases  where  the  action  of  the  court 
was  founded  solely  upon  the  exercise  of  Its 
discretionary  power,  but  not  to  a  case  where 
the  effect  of  the  granting  or  discharging  of 
the  rule  is  dispositive  of  the  entire  case,  in 
that  its  action  is  tantamount  to  the  render-' 
ing  of  a  final  Judgment.  The  mere  fact  that 
tbe  proceeding  was  by  a  rule  to  show  cause, 
does  not  and  cannot  affect  tbe  real  function  of 
the  writ  of  error ;  that  is,  to  bring  the  Judg- 
ment record  under  review.  The  rule  to  show 
cause  was  simply  an  orderly  procedure  by 
which  to  bring  to  the  knowledge  of  the  court 
circumstances  and  facts  under  which  the 
Judgment  was  entered.  The  same  object 
could  have  been  attained  by  an  application 
to  tbe  court  to  vacate  the  Judgment,  without' 
an  intervening  rule  to  show  cause.  It  is' 
clear  that,  if  there  was  a  defect  on  the  face 
of  the  Judgment  record  and  an  application 
had  been  made  to  va<»te  it  and  tbe  court 
had  in  the  first  instance  granted  a  rule  to 
show  cause  and  subsequently  either  discharg- 
ed or  made  tbe  rule  absolute,  the  action  of 
the  court  could  not  have  operated  to  pre- 
vent the  party  prejudiced  by  such  ruling  to 
have  the  validity  of  such  Judgment  brought 
under  review  by  writ  of  error.  And  where 
the  invalidity  of  the  Judgment  can  only  be 
made  to  appear  by  matters,  de  hors  the  rec- 
ord, as  in  the  case  sub  Judtce,  no  different 
rule  is  logically  applicable.  The  general 
doctrine  governing  this  subject  is  luminous-, 
ly  stated  by  Beasley,  C.  J.,  in  Eames  v. 
Stiles,  31  N.  J.  Law,  in  delivering  the  opin- 
ion of  this  court,  on  page  494,  as  follows: 
"The  only  requisites  are  that  the  decision 
of  tbe  inferior  court  is  final,  and  has  pro- 
ceeded from  a  matter  not  resting  in  discre- 
tion. It  is  to  be  understood,  however,  that 
the  term  'final'  is  here  used  in  the  sense 
of  tbe  common-law  rule  applicable  to  writs., 
of  error.  The  decisions  must  have  settled 
definitely  In  the  suit  or  proceeding  tbe  rights. 


Digitized  by  CjOOQIC 


966 


83  ATLANTIC  REPORTEE 


(N.J. 


of  the  parties.  Tbe  nile  as  established  ap- 
pears simply  to  have  removed  tbe  requisites 
of  the  coincidence  of  the  proceedings  with 
tbe  course  of  the  common  law.  The  other 
tests  of  tbe  common  law  still  obtain.  What 
are  matters  of  discretion  and  what  is  a 
final  decision  are  still  to  be  decided  by  ref- 
erence to  the  ancient  system  and  the  prin- 
ciples established  In  the  decisions  of  tbe 
court"  Defiance  Fruit  Co.  v.  Fox,  76  N. 
J.  Law,  4S2,  70  Atl.  460:  McAdams  t.  Mun- 
dy,  79  N.  J.  Law,  480.  76  Atl.  1031.  We  are 
therefore  brought  to  the  conclusion  that  upon 
the  authority  and  reasoning  of  the  cases  re- 
ferred to  the  writs  of  error  were  properly 
sued  out 

[4]  But  it  Is  further  urged  by  the  defend- 
ant that  tbe  writs  of  error  should  be  dis- 
missed, because  the  Judgments,  being  by  con- 
fession, are  not  reviewable  on  a  writ  of  er- 
ror, at  the  Instance  of  one  of  tbe  parties  to 
the  Judgment  This  theory  is  untenable.  In 
Clapp  V.  Ely,  27  N.  J.  Law,  656,  a  Judgment 
fay  confession  was  reviewed  at  tbe  Instance 
of  a  creditor.  Tbe  eminent  counsel  who  were 
engaged  in  the  case  did  not  question  tbe 
right  In  Parker  v.  Washoe  Manufacturing 
Qd.,  49  N.  J.  Law,  465,  9  Atl.  682,  this  court, 
an  a  writ  of  error,  reversed  tbe  action  of 
tbe  Supreme  Court  in  vacating  a  confessed 
Judgment  by  a  corporation  because  the  au- 
thority of  its  president  to  execute  the  papers 
was  not  shown,  and  upheld  the  confessed 
Judgment  on  the  ground  that  the  court  be- 
low bad  not  considered  tbe  probative  force 
of  the  corporate  seal.  Here,  It  is  to  be  ob- 
served that  the  writ  was  sued  out  for  the  ben- 
efit of  a  party  to  the  record.  Surely,  if  a  cred- 
itor may  be  heard  as  to  a  matter  involving 
the  legality  of  tbe  right  to  enter  Judgment 
there  seems  to  be  do  valid  reason  why  a 
party  to  tbe  record  may  not. 

[1,2]  We  now  approach  the  consideration 
of  tbe  action  of  the  Supreme  Court  in  refus- 
ing to  vacate  the  confessed  Judgiuents.  Tbe 
refusal  of  the  Supreme  Court  to  vacate  the 
Judgments  is  based  upon  the  ground  that 
"the  aggregate  sum  of  the  two  Judgments 
and  the  debt  to  secure  which  tbe  mortgage 
was  given  were  not  identical  In  any  strict 
sense,"  and  that  therefore,  there  was  no 
legal  barrier  in  the  way  of  tbe  plaintiff's  tak- 
ing action  upon  her  bonds  as  at  common  law. 
We  agree  with  the  Supreme  Court  that  the 
statute  which  provides  "that  in  all  cases 
where  a  bond  and  mortgage  has  or  may  here- 
after be  given  for  the  same  debt,  all  proceed- 
ings to  collect  said  debt  shallj)e  first  to  fore- 
close tbe  mortgage,"  must  be  strictly  con- 
strued, as  It  is,  as  is  said  by  Beosiey,  C.  J., 
'In  derogation  of  tbe  common-law  force  In- 
herent in  the  bond  and  mortgage."  It  was 
not  Intended,  however,  that  the  strictness 
with  which  this  statute  should  be  construed 
should  actain  to  that  degree  as  to  destroy 
its  purport  and  efficacy.  The  statute  was  en- 
acted to  counteract  a  prevailing  evil  wblcb 


then  existed  and  wlilch  was  very  oppressive 
to  mortgage  debtors.  Its  palpable  object  is 
to  prevent  an  obligee  of  a  bond  from  sains 
thereon,  until  he  shall  have  first  fore- 
closed tbe  mortgage,  which  has  been  given 
as  collateral  security  for  the  payment  of  the 
bond.  Before  tbe  passage  of  tbe  act,  tbe 
mortgagee  could  foreclose  bis  mortgage,  and 
bring  bis  action  on  the  bond  at  tbe  same 
time.  If  be  saw  fit  and  thus  harass  tbe  mort- 
gage debtor,  and  put  him  to  needless  expense 
aild  costs.  It  was  at  such  oppressive  pro- 
ceedings that  the  statute  aimed.  It  wonld 
follow,  therefore,  that  In  order  to  effectuate 
the  policy  of  tbe  law,  tbe  strictness  of  con- 
struction required  to  be  given  to  tbe  statute 
should  be  within  -  tbe  bounds  of  a  liberal 
sense,  and  not  an  illlbera]  one. 

Tbe  aggregate  sum  of  tbe  two  bonds  bdd 
by  the  plaintiff  was  $25.888.9a  For  this 
sum  tbe  defendant  was  indel)ted  to  tbe  plain- 
tiff. And  it  was  to  secure  this  sum  that  tbe 
defendant  gave  its  bond  and  mortgage  pay- 
able in  one  year,  with  interest  payable  aeml- 
annually,  with  a  provision  that  upon  a  de- 
fault of  30  days  in  the  payment  of  such  in- 
terest and  with  such  other  provisions  r^ard- 
Ing  the  payment  of  taxes  and  insurance  as 
are  usually  contained  in  such  instruments. 
The  view  taken  by  tbe  Supreme  Court  is  that 
tbe  debt  'represented  by  the  aggregate  sum 
of  the  two  Judgments  and  tbe  debt  to  secure 
wblcb  the  mortgage  was  given  were  not  idot- 
tical  in  the  strict  sense  of  the  statute,  l>e- 
cause,  though  tbe  mortgage  seemed  a  debt  of 
like  amount  which  was  owing  from  tbe  de- 
fendant to  the  plaintiff,  it  was  with  tbe  addi- 
tion of  a  year's  interest  and  because  its  due 
day  was  not  like  that  of  tbe  separate  bonds, 
and  was  uncertain,  being  contingent  upon  de- 
faults by  the  obligor  in  tbe  payment  of  in- 
terest or  taxes,  and  because  the  amount  se- 
cured was  rendered  uncertain,  not  only  by 
reason  of  such  default  clauses,  but  also  be- 
cause It  was  liable  to  be  swelled  by  tbe  cost 
of  Insurance  which,  in  case  of  default  was 
to  be  added  to  the  principal  debt  of  the  bond. 
This  is  altogether  too  narrow  a  view  of  tbe 
effect  of  the  transaction  and  of  the  spirit  of 
tbe  statute.  The  loaning  of  money  on  bond 
and  mortgage  possesses  no  different  featores 
from  those  presented  by  tbe  transaction  be- 
tween the  plaintiff  and  defendant  The  tax 
and  Insurance  clauses  are  usual  In  bonds 
and  mort^ges.  They  are  for  the  benefit  of 
the  mortgagee  and  aid  in  securing  and  pro- 
tecting the  indebtedness.  These  Incidents  do 
not  cbnnge  the  character  of  the  debt  secared. 
Tbe  debt  remains  the  same,  however  it  may 
be  surrounded  with  clauses  and  provisions 
for  its  security  and  payment 

Now,  it  appeared  that  on  May  20,  1808.  tbe 
d^endant  owed  tbe  plaintiff  tbe  sum  of  ^S.- 
69S.03,  for  which  tbe  defendant  executed  Its 
bond  and  warrant  of  attorney  to  tbe  plain- 
tiff to  secure  tbe  payment  of  such  debt.  Ob 
tbe  same  day  tbe  defendant  executed  a  like 
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bond  to  J.  Henry  Edmunds  to  whom  It  owed 
$7,190.95,  which  bond  was  forthwith  assign- 
ed by  him  to  the  plaintiff.  The  legal  effect 
of  this  transaction  was  to  merge  the  two 
debts  into  a  single  indebtedness  of  $25,888.98 
as  owing  from  the  defendant  to  the  plain- 
tiff. This  indebtedness  was  secured  by  bonds 
and  warrants  of  attorney.  The  time  for  the 
payment  of  this  indebtedness  was  by  consent 
of  creditor  and  debtor  extended  for  one 
year,  and,  as  farther  security  for  the  pay- 
ment of  this  same  indebtedness,  the  bond 
and  mortgage  were  given.  In  a  strict  sense 
It  was  the  identical  debt  that  had  been  se- 
cured by  the  separate  bonds  and  warrants  ot 
attorney.  The  fact  that  the  plaintiff  extend- 
ed the  time  of  the  payment  thereof  for  one 
year  and  accepted  a  bond  and  mortgage, 
which  represented  the  aggregate  sum  of  the 
separate  bonds,  plus  one  year's  interest  to  be 
paid  thereon,  did  not  thereby  cause  the  debt 
to  lose  any  of  its  original  identity,  but  it 
still  remained  the  same  debt,  within  the 
meaning  of  the  statute,  that  had  been  origi- 
nally owing  to  the  plaintiff  from  the  defend- 
ant and  which  had  been  secured  by  the  two 
separate  bonds  and  which  was  farther  secur- 
ed and  finally  represented  by  the  bond  and 
mortgage. 

This  leads  to  the  result  that  the  Judgment 
of  the  Supreme  Court  in  each  case,  discharg- 
ing the  rule  to  show  cause,  will  be  reversed 
and  the  judgments  under  review  be  set 
aside. 

MINTURN  and  VROOM,  JX,  dissenting. 


VAN  CLIEJF  T.  M'ELVILLEJ  et  aL 

<Gonrt  of  Errors  and  Appeals  of  New  Jersey. 

Jnne  20,  l»Vi.) 

1.  COBPOBATIONS  (S  5«8«)— iNSOLVBNCT— DlS- 
TBIBUTION  OF  ASSETS— FRAUDULENT  CON- 
VETANCES. 

Annulment  of  a  mortgage  by  a  corporation 
Siven  for  the  benefit  of  assenting  creditors,  on 
the  ground  that  it  was  a  fraudulent  conveyance 
tis  to  nonassentinp  creditors,  does  not  deprive 
the  assenting  creditors  of  their  right  to  share 
pro  rata  with  the  nonassentlng  creditors  in  the 
I»«ceedB  of  the  mortgaged  property  on  foredos- 
nre  by  the  receiver. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {{  2288,  2289;    Dec.  Dig.  |  508.*] 

2.  COBPOBATIONB  (|  668*)— DISTRIBUTION  OF 
ASSETS — B*BAUDULENT  CONVEYANCES— REIM- 
BURSEMENT FOB  Advances. 

Where  complainant,  who  was  made  a  trus- 
tee of  a  mortgage  given  by  a  corporation  for 
the  benefit  of  assenting  creditors,  was  induced 
by  the  assentiug  creditors  to  advance  money  in 
rplinnce  upon  the  mortgafte,  he  is'pntitleci  to 
subrogation  to  the  rights  of  the  assenting  cred- 
itors, to  the  extent  required  to  repay  his  ad- 
vances, on  distribution  of  the  proceeds  of  the 
mortgaged  property  in  the  hands  of  a  receiver, 
after  the  mortgage  was  declared  void  as  con- 
stituting a  fraudulent  conveyance  as  to  non- 
assenting  creditors. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  f{  2288,  2289;    Dec.  Dig.  §  568.»] 


Appeal  from  Court  of  Chancery. 

BlU  by  William  S.  Van  CTief.  trustee, 
against  Franis  Melville  and  others.  From  a 
decree,  complainant  appeals.    Reversed. 

See,  also,  81  Atl.  824. 

Roberson  &  Demarest,  of  Jersey  City, 
for  appellant  Condlct,  Condlct  &  Board- 
man,  of  Jersey  City,  for  respondent 

SWAYZE,  J.  [1,2]  We  held  when  the 
case  was  formerly  before  us  that  the  mort- 
gage sought  to  be  foreclosed  in  this  suit  was 
void  as  to  nonassentlng  creditors,  and  that 
such  equities  as  might  have  arisen  by  rea- 
son of  the  assent  of  other  creditors  would 
arise  In  the  Court  of  Chancery  upon  the  dis- 
tribution of  the  fund  in  the  hands  of  the  re- 
ceiver. The  learned  Vice  Chancellor  con- 
ceived that  the  effect  of  our  decision  was  to 
give  nonassentlng  creditors  a  preference,  and 
he  has  therefore  modified  the  decree  by  di- 
recting that  they  be  paid  in  full  and  that  the 
balance  only  be  paid  to  the  complainant. 

We  pass  over  the  fact  that  this  decree  of 
distribution  is  made  in  a  suit  to  foreclose  a 
mortgage  which  has  been  pronounced  void  as 
to  the  very  persons  who  are  to  benefit  by  the 
decree  of  distribution.  Strictly  speaking,  the 
distribution  of  the  fund  In  the  hands  of  the 
receiver  representing  the  mortgagee's  prop- 
erty should  be  by  proceedings  in  the  ad- 
ministration suit  in  which  the  receiver  was 
appointed;  but  the  objection  is  perhaps 
only  formal,  as  all  creditors  seem  to  have 
been  made  parties  to  the  foreclosure.  We 
pass,  therefore,  to  the  merits.  By  adjudg- 
ing the  mortgage  to  be  void  as  to  nonassent- 
lng creditors,  we  deprived  the  assenting  cred- 
itors of  any  benefit  or  priority  that  the  mort- 
gage might  give  them;  but  we  did  not  de- 
prive them  of  their  rights  as  creditors  to 
share  ^ro  rata  with  nonassentlng  creditors 
in  the  assets  that  might  come  to  the  hands 
of  the  receiver.  No  such  issue  was  made  in 
the  suit,  which  was  an  ordinary  foreclosure. 
Since,  however,  the  creditors  who  assented 
to  the  scheme  of  the  mortgage  had  thereby 
induced  the  complainant  to  advance  money 
in  reliance  on  the  mortgage,  it  would  be  In- 
equitable to  allow  them  to  receive  a  dividend 
on  their  claims  before  the  advances  are  re- 
paid. The  complainant  can  be  protected  by 
subrogating  him  to  the  rights  of  the  assent- 
ing creditors  to  the  extent  required  to  re- 
pay his  advances.  The  result  puts  the  non- 
assentlng creditors  in  the  same  position  they 
would  have  had  if  the  mortgage  had  not  been 
made.  They  receive  a  pro  rata  dividend  on 
their  claims.  It  puts  the  assenting  creditors 
in  the  same  position  in  which  they  agreed  to 
be  placed,  subject  to  the  prior  lien  of  the 
complainant  for  his  advances.  They  are  es- 
topped to  deny  the  priority  of  the  complain- 
ant for  the  advances  made  on  the  faith  of 
their  assent,  but  they  are  not  estopped  to 
assert  their  right  to  share  pro  rata  with  oth- 
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er  creditors.  The  latter  have  not  been  mis- 
led Into-  any  change  of  position.  It  Is  trae 
that  this  may  enable  Van  CUef  to  recoup 
himself  for  his  part  of  his  advances;  but 
It  Is  not  at  the  expense  of  the  nonassenting 
creditors,  who  will  receive  their  full  pro 
rata  share  of  the  assets. 

The  decree  must  be  reversed,  and  the  rec- 
ord remitted  for  further  proceedings  in  con- 
formity with  this  opinion. 


SCHUIvZ  V.  ZIEXJLER. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  19,  1912.) 

(8vaalu$  6v  the  Court.) 

1.  Husband  and  Wire  (§  14»)— Ebtatb  by 

BWTIRETIES— NATUBE. 

The  right  of  possession  of  husband  and 
wife  existing  by  virtue  of  an  estate  by  the  en- 
tireties as  modified  by  the  married  woman's  act 
amounts'  in  its  essential  features  to  a  tenancy 
in  common  for  the  joint  lives,  with  remainder 
to  the  survivor. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  U  71-86,  88,  89;  Dec  Dig.  { 
14.  •] 

2.  Husband  and  Wins  (|  IS*)— Estatb  bt 
Entibeties  —  Conveyance  of  Husband's 
Interest. 

By  the  husband's  conveyance  of  his  Interest 
in  such  an  estate,  the  grantee  becomes  tenant 
in  common  with  the  wife,  but  only  for  the  joint 
lives  of  husband  and  wile. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  {§  13,  16,  37,  84,  90-99.  283; 
Dec.  Dig.  S  16.»] 

8.  PABTmoN  (§  12*)— Actions  fob  Pabtition 

— Right  of  Action. 

Such  grantee  may  maintain  partition 
against  the  wife,  but  the  right  is  limited  to 
the  aforesaid  tenancy  in  common  for  the  joint 
lives. 

[I5d.  Note.— For  other  cases,  see  Partition, 
Oent  Dig.  §i  38-51;    Dec.  Dig.  §  12.*] 

4.  Equity  (J  2«3»)  —  Pleading— Motion  to 

Stkike. 

A  motion  to  strike  out  a  bill,  under  chan- 
cery rule  213,  is  in  the  nature  of  a  demurrer. 

[Rd.  Note. — For  other  oases,  see  Equity,  Cent. 
Dig.  §8  535-540;   Dec.  Dig.  i  263.»] 

&.  Equity    (f   232*)- Pleading— -DEifURREB— 

I^.FECT  IN  PBAYBB. 

Demurrer  will  not  lie  to  the  whole  bill 
when  tlie  prayer  is  too  broad,  but  should  be 
restricted  to  that  part  of  the  relief  prayed  to 
which  complainant  is  not  entitled. 

[Ed.  Note.— For  other  cases,  see  E^qnity,  Cent. 
Dig.  i  508;   Dec  Dig.  {  232.*] 

Appeal  from  Court  of  Chancery. 

Bill  in  equity  by  Louisa  Schulz  against 
Louisa  Zlegler.  From  an  order  advised  by 
the  Vice  Chancellor  denying  a  motion  to 
strike  out  the  bill  of  complaint,  defendant 
appeals.     Affirmed. 

On  appeal  from  order  advised  by  Vice 
Chancellor  Walker,  denying  motion  made 
under  rule  213  of  the  Court  of  Chancery  to 
strike  out  the  bill  of  complaint.  The  Vice 
Chancellor  filed  the  followinK  memorandum: 
"Walker,  V.  C.    This  is  a  bill  for  partition. 


The  complainant  is  the  daughter  of  the  de- 
fendant. The  lands  sought  to  be  partitioned 
were  deeded  to  the  defendant  and  her  tins- 
band,  who  thereupon  became  tenants  of  tbe 
premises  by  entirety.  Tbe  husband  and 
father  conveyed  all  his  right,  title,  and  In- 
terest in  the  lands  to  his  daughter  tbe  com- 
plainant, and  thereupon  the  mother  and 
daughter,  the  bill  alleges,  "became  seized 
thereof  as  tenants  in  common  in  fee  simitle 
in  the  said  premises  for  and  during  the  iolnt 
lives  of  the  said  Jacob  Zlegler  and  said  Lou- 
isa Zlegler,  his  wiffc'  It  is,  of  course,  er- 
roneous to  plead  that  parties,  complainant 
and  defendant,  became  seized  'in  fee  simple' 
during  tbe  joint  lives,  etc.  A  life  estate  is 
not  a  fee  simple.  Wtiat  they  became  by 
virtue  of  the  father's  conveyance  to  tbe 
daughter  was  tenants  in  common  ftor  tbe 
Joint  lives  of  the  parents.  The  father's  con- 
veyance to  the  daughter  did  not  operate  in 
any  wise  to  limit  the  estate  of  the  wife  or- 
her  right  to  tlie  survlTorship,  and  It  seems 
that  it  will  not  defeat  his  right  of  survlvor- 
slilp,  but  that  it  amounts  only  to  a  conrey- 
ance  of  bis  right  of  possession  during  his 
life,  and  that  it  cannot  operate  to  let  In  a 
third  party  as  tenant  by  entirety  with  bis 
wife.  That  estate  exists  only  between  hus- 
band and  wife,  and  neither  can  dispose  of 
any  part  of  it  without  the  assent  of  tbe  oth- 
er; the  peculiar  interest  and  estate  not  be- 
ing severable.  Den.  v.  Gardner,  20  N.  J. 
Law,  556  [45  Am.  Dec.  388].  The  husband 
can,  however,  alienate  his  interest  in  tbe 
estate  for  his  own  life.  Id.  See,  also,  Servis 
V.  Dom,  76  N.  J.  Eq.  241  [76  Atl.  246].  Life 
tenants  may  be  tenants  in  common,  and 
their  ^states  may  be  partitioned.  Roarty  v. 
Smith.  53  N.  J.  Eq.  253,  255,  31  AU.  1031. 
The  defendant  is  entitled  to  the  enjoyment 
of  her  estate  in  the  lands  daring  the  life- 
time of  herself  and  her  husband  by  virtue 
of  the  married  woman's  act  of  1852  (P.  L. 
p.  407).  Servls  v.  Dorn,  supra.  Tbe  com- 
plainant is  entitled  to  the  enjoyment  of  the 
estate  and  interest  in  the  lauds  which  she 
derived  from'  her  father's  conveyance  dur- 
ing the  Joint  lives  of  her  father  and  her 
mother,  the  defendant  The  first  sectloii  of 
our  partiUon  act  (P.  L.  1898,  p.  644  [3  C.  S. 
p.  3897])  gives  the  right  to  partiUon  to  ten- 
ants in  common,  and  the  parties  to  this 
suit  are  such.  True,  their  estate  la  less 
than  a  fee  simple,  but  it  Is  an  estate  for  the 
Joint  lives  of  the  parents  of  the  complainant, 
and  such  an  estate  is  partible.  If  the  prem- 
ises should  prove  not  tq  be  susceptible  of 
division  between  the  parties,  and  shall  be 
ordered  to  be  sold,  the  purchaser's  estate 
will  terminate  upon  the  death  of  either  Mr. 
or  Mrs.  Zlegler.  The  motion  to  strike  out 
the  bill  must  be  denied,  with  costs." 

George  S.  Sllzer,  of  New  Brunswick,  tor 
appellant  Charles  T.  Cowenhoven,  of  Xew 
Brun8^vick,  for  respondent 
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PARKER,  J.  We  concur  in  tbe  result 
reached  by  tbe  court  below,  and,  for  tbe  most 
part,  upon  tbe  grounds  expressed  in  the  fore- 
going memorandum  of  Vice  Cbanceilor  (now 
Chancellor)  Walker. 

[1]  In  Buttlar  v.  Rosenblatb,  42  N.  J. 
Eq.  651,  9  Atl.  695,  59  Am.  Rep.  52,  It  was 
decided  that,  by  virtue  of  the  married  wo- 
man's act,  tbe  estate  by  entireties  was  affect- 
ed In  such  a  way  as  to  endow  the  wife  with 
the  capacity  during  tbe  joint  lives  to  bold 
In  her  possession  as  a  single  female  one- 
half  the  estate  in  common  with  her  husband, 
the  right  of  survivorship  still  existing  as 
nt  common  law.  The  same  case  holds  that 
the  act  did  not  turn  the  estate  by  entireties 
into  a  tenancy  in  common;  but  this  must 
be  read  In  view  of  the  decision  below  (7  N. 
J.  L.  J.  143),  wUch  was  that  it  was  a  general 
tenancy  in  common — i.  e.,  in  fee ;  such  an  es- 
tate, in  other  words,  as  would  have  vested 
under  the  statute  by  a  deed  to  two  persons 
not  husband  and  wife,  without  words  of 
Joint  tenancy.  2  C.  S.  p.  1538,  I  15.  The 
essential  point  guarded  by  our  decision  was 
the  preservation  of  the  right  of  survivorship 
as  at  common  law.  Wtiatever  tbe  estate  dur- 
ing the  Joint  lives  may  be  called,  It  is  in 
effect  a  tenancy  in  common  between  hus- 
band and  wife,  or  between  the  husband's 
grantee  and  tbe  wife,  during  the  Joint  lives, 
with  remainder  to  tbe  survivor.  The  es- 
sential feature  of  a  tenancy  in  common  is 
tbe  unity  of  possession,  as  distinct  from 
unity  of  title,  Interest,  or  time  of  creation. 
2  Bile.  191.  Such  a  tenancy  Is  partible  by 
the  express  language  of  the  statute.  Were 
this  not  80,  the  creditors  who  in  Buttlar  ▼. 
Rosenblatb  enforced  their  claims  against  the 
husband's  interest  would  be  compelled  to  sit 
idly  by  and  wait  to  see  which  would  die 
first,  the  husband  or  the  wife,  or  else  enter 
during  his  lifetime  Into  Joint  occupancy  of 
the  premises  with  her. 

[2,3]  We  bold,  therefore,  that  by  virtue  of 
an  estate  by  entireties  the  seisin  of  hus- 
band and  wife  during  the  Joint  Uves  Is  es- 
sentially a  tenancy  in  common,  terminated 
on  the  death  of  either,  with  remainder  In 
fee  to  the  survivor;  and  that  the  right  of 
the  husband  may  be  transferred  by  him  to  a 
third  party  who  thereby  becomes  tenant  in 
common  for  the  Joint  Uves  in  the  husband's 
place:  and  that  partition  may  be  bad  be- 
tween such  purchaser  and  tbe  wife  of  this 
tenancy  In  common,  but  without  affecting  in 
any  way  the  common-law  right  of  Survivor- 
ship. 

[4,  C]  It  is  suggested  that  the  bill  should 
have  been- struck  out  because  the  prayer  is 
too  broad  in  askjng  for  the  absolute  sale  of 
the  premises.  Instead  of  limiting  such  sale 
to  tbe  right  of  possession  during  the  Joint 
lives.  But  a  motion  to  strike  out  a  bill  un- 
der tbe  rule  now  nimibered  213,  which  for 
present  purposes  is  Identical  with  Rule  224 


prefixed  to  41  N.  3.  Eq.  (6  Atl.  ill)  Reports, 
Is  in  the  nature  of  a  demurrer  (Stevenson  v. 
Morgan,  63  N.  J.  Eq.  707,  53  AO.  78;  Hanne- 
man  v.  Blcbter,  63  N.  J.  Bq.  753,  63  AtL  177; 
Holton  V.  Holton,  72  N.  J.  Eq.  812,  65  Att. 
481),  and  a  demurrer  will  not  lie  to  the 
whole  bill  when  the  prayer  Is  too  broad,  but 
only  to  the  part  of  the  relief  to  which  com- 
plainant is  not  entitled  (Whitbeck  v.  Edgar, 
2  Barb.  Ch.  [N.  T.]  106). 
The  order  appealed  from  will  be  afiSrmed. 


POTTER  PRINTING  PRESS  CO.  v.  NEW- 
ARK DAILY  ADVERTISER  PUB.  CO. 
(Court  of  Errors  and  Appeals  of  New  Jersey- 
June  19.  1912.) 

(BvUalut  iv  the  Court.) 

1.  Sales  (H  72,  404*)— Wabkantiks— Satis- 
faction OF  PiTBCHASER— Remedies. 

If,  ooder  a  contract  for  the  purchase  of  a 
machine,  the  purchaser  is  not  required  to  pay 
until  it  operates  to  his  satisfaction,  he  is  not 
bound  to  accept  and  pay  for  it  until  be  is  satis- 
fied, unless  the  dissatisfaction  Is  based  upon 
some  reason  not  connected  with  its  operation, 
or  is  fraudulent  in  Its  nature.  His  contract  is 
to  accept  and  pay  when  he  is  satisfied  with  its 
operation,  and  he  is  not  bound  even  if  his  dis- 
satisfaction in  that  regard  is  to  some  extent 
unreasonable,  but  he  cannot  keep  and  use  the 
machine  and  set  up  want  of  satisfaction  to 
sustain  a  defense  of  partial  failure  of  consid- 
eration or  nonacceptance.  He  must  either  re- 
scind and  offer  to  surrender  the  machine  or 
accept  it,  and  rely  for  his  remedy  upon  the  re- 
covery of  such  damages  as  be  may  be  able  to 
establish  because  of  a  breach  of  tbe  contract. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  {{  197-202,  1146;    Dec.  Dig.  !§  72,  404.»] 

(Additional  ByUabui  hy  Editorial  Staff.) 

2.  Sales  (|  181  •>— Remedies  op  Seller— Ac- 
tion FOB  PBICK— ADinaSIBILITT  OF  EVI- 
DEKCB. 

In  an  action  for  the  price  of  a  printing 
press,  where  the  plaintiff  attempted  to  excuse 
failure  to  install  the  machine  within  the  time 
provided  because  of  interference  with  the  work 
by  defendant,  and  there  was  no  evidence  that 
there  was  not  su£Bcient  room  to  do  the  work 
of  installing  the  press  other  than  testimony  that 
the  space  in  the  room  beside  the  press  not  oc- 
cupied by  it  was  about  eight  feet,  a  question 
whether,  before  the  contract  was  signed,  any 
representative  of  the  plaintiff  visited  the  prem- 
ises was  properly  excluded  as  not  affecting  the 
question  of  interference  by  defendant  arising 
subsequently. 

[Ed.  Note.— For  other  cases,  gee  Sales,  Cen£ 
Dig.  fS  473-491;  Dec.  Dig.  |  181.»] 

3.  Sales  (5  182*)— Remedim  of  SbllUI— Ac- 
tion FOB  Pbicb— Question  fob  Jury. 

In  an  action  for  the  price  of  a  printing 
pressj  evidence  held  to  authorize  submission  to 
the  jury  of  the  question  whether  defendant 
waived  that  part  of  a  contract  which  only  re- 
quired him  to  pay  at  tbe  end  of  10  days  from 
the  satisfactory  operation  of  the  press. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  H  492-495;    Dec.  Dig.  8  182.*] 

4.  Trial  ({  29i6*)— lNSTBucTioHS--CnBK  of 
Ebbob. 

In  an  action  for  the  price  of  a  printing 
press,  an  instruction  that  if  tbe  machme  was 
in  all  respects  according  to  the  contract,.  a,nd 
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the  excuse  made  for  not  baving  it  ap  in  time 
was  a  reasonable  one  and  within  the  terms  of 
a  contract,  the  plaintiff  was  entitled  to  a  ver- 
dict was  not  objectionable  as  ignoring  the  de- 
fense that  the  machine  did  not  work  sntisfnc- 
torily  to  defendant,  where  that  defense  was 
presented  according  to  defendant's  contention 
in  the  instruction  following. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
DiV.  S{  705-713,  716.  716,  718;  Dec.  Dig.  { 
29e.*) 

5.  Trial  (J  194*)— Instbuctions— Province 
OF  Court  and  Jury. 

In  an  action  for  the  price  of  a  printing 
press,  an  instruction  that  between  certain  dates 
the  defendant  bad  used  the  machine  commer- 
cially, and  that  for  a  large  part  of  that  time 
it  had  used  the  mnchine  in  getting  out  evening 
editions,  and  that  is  a  circumstance  to  consider 
in  saying  whether  it  accepted  the  machine,  and 
whether  the  use  was  inconsistent  with  the 
claim  that  the  buyer  did  not  own  it,  was  not 
erroneous  in  taking  from  the  jury  the  (question 
whether  the  machine  was  used  commercially  or 
merely  experimentally;  the  word  "commercial- 
ly" being  explained  by  the  portion  of  the  in- 
struction following. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  li  413,  486^  439-441.  44&-454,  466-466; 
Dec.  Dif.  1 194.*) 

6.  Sales  (|  182*)— Rbvbdies  of  Seller— Ac- 
tion FOR  Price— Direction  of  Verdict. 

In  an  action  for  the  price  of  a  printing 
press,  though  the  defendant  was  not  called  up- 
on to  accept  the  press  until  its  operation  was 
satisfactory,  it  was  not  error  to  refuse  to  di- 
rect a  verdict  for  defendant  where  there  was 
evidence  raising  the  question  whether  the  right 
of  defendant  to  have  a  satisfactory  operation 
had  not  been  waived. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §§  492-495;    Dec  Dig.  $  182.*] 

7.  Sales  (|  364*)- Remedies  of  Skllbb— Ac- 
tion FOB  Price— Instructions. 

In  an  action  for  the  price  of  a  printing 
press,  an  instruction  that  the  jury  may  infer 
that  defendants,  as  they  say  in  their  letters  to 
plaintiff,  intended  to  hold  plaintiff  for  dam- 
ages under  the  warranty,  and,  if  they  so  infer, 
then  they  might  infer  that  defendants  accepted 
the  machine,  and  a  waiver  of  the  clause  in  the 
contract  that  it  must  be  satisfactory  to  the  de- 
fendant was  not  error. 

IRA.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  f{  1065-1076;    Dec.  Dig.  {  3e4.»] 

8.  Appeal  and  Error  (j  lb62»)— Review- 
Harmless  Error— Submission  of  Issues 
to  Jury. 

In  an  action  for  the  price  of  a  printing 
press,  where  the  declaration  averred  a  general 
performance  by  plaintiff  and  the  plea  was 
general  Issue,  with  notice  of  special  matter  not 
specifying  that  defendant  intended  to  contest 
the  averment  of  general  performance,  the  sub- 
mission to  the  jury  of  the  question  whether 
defendant  had  waived  performance  of  a  con- 
dition by  the  plaintiff  was  not  harmful  to  de- 
fendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {f  4212-4218;  Dec.  Dig.  i 
1062.*] 

Gummere,  C.  J.,  and  Trenchard  and  Parker, 
JJ.,  dissenting. 

Error  to  Supreme  Court 

Action  by  the  Potter  Printing  Press  Com- 
pany against  the  Newark  Daily  Advertiser 
Publishing  Compa&y.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    AflSrmed. 


Pitney,  Hardin  ft  Skinner,  of  Newark,  for 
plaintiff  In  error.  Vredenburgh,  Wall  & 
Carey,  for  defendant  In  error. 

BERGEN,  J.  By  a  contract  In  writing  the 
plaintiff  (defendant  In  error)  agreed  to  fur- 
nish and  Install  in  the  place  of  business  of 
defendant  a  printing  press  for  which  defend- 
ant agreed  to  pay.  The  plaintiff  furnished, 
and  the  defendant  retained,  the  press,  and  | 
this  suit  was  brought  to  recover  the  contract 
price.  The  plaintiff  recovered  a  judgment 
the  propriety  of  which  this  writ  seeks  to  re- 
view. 

[2]  The  declaration  of  the  plaintiff  avers 
performance  by  it  of  all  covenants  on  Its  part  i 
except  completion  within  the  time  stipulated 
in  the  contract,  which  It  attempts  to  excuse 
because  the  defendant  neglected  to  keep  its 
premises  in  such  condition  as  to  enattle  the 
plaintiff  to  properly  and  expeditioasly  pro<>e- 
cute  the  work  required  by  the  contract ;  failed 
to  properly  and  promptly  prepare  tbe  foun- 
dation for  the  press  as  It  had  agreed,  and 
also  that  the  defendant  waived  tbe  covenant 
as  to  time  of  completion.  The  covenants  of 
the  plaintiff  required,  among  other  thing? 
that  tbe  press  should  be  completed  and  ship- 
ped about  March  30,  1909,  and  erected  on  de- 
fendant's premises  in  good  running  order  by 
April  20,  1909,  subject  to  any  delays  dne  tc 
any  cause  except  such  "as  is  within  tbe  con- 
trol of  tbe  party  of  the  first  part,  and  all 
time  so  lost  shall  be  an  extension  for  such 
completion  and  shipment"  Testimony  was 
admitted,  over  objection  by  defendant  tend- 
ing to  show  that.  In  preparing  the  pit  neces- 
sary to  erect  the  foundation,  the  defendant 
neglected  to  remove  the  excavated  eartli, 
but  allowed  It  to  remain  after  the  founda- 
tion was  finished  which  interfered  with  the 
work  of  installing  the  press;  that  the  place 
was  small,  and  the  space  necessary  for  plain- 
tllfs  work  was  obstructed  by  the  servants 
of  the  defendant  engaged  In  its  service, 
which  also  interfered  with  tbe  prosecution 
of  the  work  by  the  plaintiff;  and  that  tbe 
foundation  was  not  properly  put  up  by  the 
defendant — all  of  which  plaintiff  claims 
were  causes  of  delay  not  within  its  control 
In  addition  to  this,  tbe  defendant  urges  that 
the  plaintiff  was  allowed  to  prove,  over  ol>- 
Jection,  that  the  space  affcJrded  for  working 
was  not  sufficient  to  enable  it  to  assemble 
the  parts  of  the  press  as  conveniently  as 
could  have  been  done  if  a  more  ample  space 
had  been  allowed,  but  a  careful  examination 
of  the  record  relating  to  such  testimony 
shows  that  It  was  admitted  to  support  plaln- 
tUTs  claim  that  the  practice  of  the  defend- 
ant, in  using  what  space  there  was  In  con- 
ducting its  business,  was  an  interference 
with  the  work  of  the  plaintiff.  Whether  thi? 
was  so  in  fact  was  a  Jury  question.  The  Is- 
sue was  not  the  shape  and  size  of  tbe  build- 
ing In  which  the  press  was  being  installed. 
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but  whether  the  character  of  the  occupation 
of  the  premises  by  the  defendant  was  such 
ns  to  amount  to  an  unreasonable  interfer- 
ence with  the  progress  of  plalntifTs  worli, 
because  the  plaintiff  had  contracted  to  In- 
stall the  press,  within  the  time  stipulated,  in 
the  premises  of  the  defendant  without  any 
condition  aa  to  the  size  of  or  space  within 
the  building. 

On  this  point  one  of  plaintUTs  witnesses 
was  asked,  "Q.  Did  yon  see  whether  there 
was  or  not  any  interference  with  the  erec- 
tion of  that  press?"  This  question  was  ob- 
jected to  as  immaterial  because  there  was  no 
claim  in  the  declaration  based  upon  Interfer- 
ence. The  court  decided  to  admit  the  testi- 
mony, to  which  ruling  the  defendant  prayed 
an  exception  which  was  sealed,  but  the  qnee- 
tlon  was  not  answered.  The  next  question 
was  an  inquiry  as  to  the  condition  of  the 
premises,  and  the  answer  was  confined  to 
the  amount  of  gravel  and  sand  which  the  de- 
fendant had  left,  which  the  witness  said  in- 
terfered materially  with  putting  up  a  fine 
piece  of  machinery.  The  witness  was  then 
asked,  "What  place  was  made  for  the  loca- 
tion of  your  loose  parts  to  enable  you  to  as- 
semble your  machinery  together,  if  any?" 
This  question-  was  objected  to,  allowed  by 
the  court,  and  an  exception  sealed,  but  It 
was  not  answered,  and  Instead  of  it  the  fol- 
lowing question  was  aslted,  "Q.  How  much 
space  was  there  in  the  room  of  the  defend- 
ant not  occupied  sideways  by  this  press  that 
jrou  were  erecting  there?"  The  answer  was, 
"Atiout  eight  feet"  This  latter  question  was 
'Objected  to  before  it  was  answered,  but  no 
reason  was  given  for  the  objection. 

From  this  statement  of  the  case,  it  would 
appear  that  the  testimony  given  related  en- 
tirely to  the  question  of  interference  by  the 
defendant  with  the  work  of  the  plaintiff,  un- 
der the  conditions  existing  which  the  plain- 
tiff charged  were  created  by  the  defendant, 
and  is  referred  to  because  of  its  bearing 
upon  the  ruling  of  the  court  excluding  a 
qnestlon  propounded  to  a  witness  of  the  de- 
fendant which  Is  one  of  the  alleged  errors 
argued  by  the  defendant  The  question 
which  is  the  basis  of  this  assignment  was, 
"Before  this  contract  was  signed,  did  any 
representative  of  the  plaintiff  ever  visit  your 
premises?"  This  question  being  objected  to, 
the  court  overruled  It  upon  the  ground  that 
"both  Bides  are  assumed  to  have  made  that 
contract  with  their  eyes  wide  open,  and  that 
unless  yon  can  show  that  the  contract  was 
impossible  of  performiince,  I  do  not  see  that 
the  mere  fact  that  it  was  difficult  to  perform 
makes  any  difference,  they  agreed  to  do  a 
certain  tning,  so  I  do  not  think  that  evidence 
is  competent" 

It  is  argued  In  support  of  the  objection  to 
this  mllng  that,  at  the  time  the  contract 
was  made,  it  was  known  to  the  plaintiff  not 
only  that  the  work  was  to  be  performed  In 
the  pressroom,  bat  a  representative  of  the 
plaintifr  bad  visited  the  place  to  make  an  ex- 


amination,  from  which  it  appeared  that  there 
was  in  use  In  the  pressroom  another  press, 
and  therefore  the  plaintiff  knew,  and  made 
its  contract  with  the  knowledge,  that  there 
was  a  lack  of  room  for  assembling  the  loose 
parts.  Whatever  force  there  might  have 
been  in  this  proposition  if  the  question  had 
be«a  answered  disappears  when  lack  of 
room  fbr  such  puri>ose  was  not  shown;  the 
only  testimony  on  the  subject  being  that  the 
passageway  was  eight  feet  wide,  and  that 
answer,  taken  in  connection  with  the  proof 
that  the  passageway  was  obstructed  by  the 
use  made  of  it  by  defendant's  servants,  had 
no  bearing  upon  the  claim  that  there  was 
not  sufficient  room  for  assembling  the  parts 
of  the  machine,  for  It  does  not  appear  that 
eight  feet  would  not  have  been  enough  if  It 
had  not  been  obstructed  by  the  defendant 
The  plaintiff  contracted  wtih  reference  to 
the  space  that  existed,  and  a  prior  examina- 
tion would  not  have  disclosed  the  subsequent 
conditions  alleged  to  have  been  created  by 
defendant  and  whether  It  was  improperly 
obstructed  was,  as  we  have  said,  a  question 
for  the  Jury.  In  view  of  the  f&ct  that  the 
contract  contained  a  stipulation  that  the 
time  of  completion  was  to  be  extended  If  a 
delay  resulted  from  any  cause  not  within 
the  control  of  the  plaintiff,  and  as  the  proof 
of  the  plaintiff  was  directed  to  facts  show- 
ing an  interference  by  the  defendant  after 
the  contract  was  made,  we  are  of  opinion 
that  no  observation  made  before  the  contract 
was  entered  into  would  charge  the  plaintiff 
with  knowledge  that  it  was  to  be  obstructed 
in  the  prosecution  of  its  work  by  any  subse- 
quent conduct  of  the  defendant  which  pro- 
duced that  result,  and  therefore  the  ques- 
tion under  discussion  was  properly  rejected- 
[3]  It  is  also  urged  by  the  plaintiff  in  er- 
ror that  the  court  improperly  left  to  the 
Jury  the  question  whether  the  defendant  had 
waived  that  part  of  the  contract  which  only 
required  the  defendant  to  pay  "at  the  end  of 
10  days  from  the  satisfactory  operation  of 
said  press."  The  court  instructed  the  Jury 
that  this  meant  satisfaction  to  the  buyer, 
and  that  with  such  a  provision  in  a  con- 
tract, "unless  the  dlssatlsfiictlon  is  shown  to 
be  due  to  the  defendants  acting  in  bad  faith, 
or  from  an  endeavor  to  perpetrate  a  fraud, 
even  though  the  dissatisfaction  may  I>e  un- 
reasonable, and  although  the  machine  might 
be  satisfactory  to  others,  yet  the  law  says 
that  the  buyer  is  the  one  to  be  satisfied,  and, 
until  he  is  satisfied,  he  is  not  obliged  to  pay 
for  it"  It  is  not  necessary  to  now  deter- 
mine the  correctness  of  this  instruction  as 
applied  to  the  contract  under  consideration, 
for  the  rule  adopted  by  the  court  was  satis- 
factory to  the  plaintiff  in  error,  and  It  does 
not  object  to  it,  but,  as  the  contract  does  not 
declare,  in  express  terms,  that  the  buyer 
must  be  satisfied,  it  Is  not  beyond  the  realm 
of  logic,  in  view  of  the  contract  by  the  plain- 
tiff  to  erect  the  press  "in  good  running  or- 
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der,"  that  the  expression  "satisfactory  oper- 
ation," as  nsed  by  the  parties,  Is  synonymous 
with  "good  mnnlng  order,"  and  to  be  treat- 
ed as  a  warranty  Instead  of  a  condition 
precedent.  Mo  rescission  appears  to  have 
been  attempted  In  this  case  nntil  after  so 
long  a  time  had  elapsed  that  an  acceptance 
might  be  inferred,  for  the  defendant  kept 
the  press  and  used  It  for  eight  months  be- 
fore indicating  any  desire  to  rescind  the 
contract  and  return  it  to  the  plaintiS.  We 
are  of  opinion  that  there  was  evidence  tend- 
ing to  show  an  acceptance  of  the  machine 
from  which  an  Inference  might  be  drawn 
that  the  defendant  had  waived  the  right  to 
rescind,  if  he  had  such  a  right  because  of 
want  of  "satisfactory  operation,"  and  there- 
fore there  was  no  error  In  the  submission  of 
waiver  to  the  jury. 

[4]  It  Is  next  nrged  that  an  error  was 
committed  by  the  trial  court  in  Instructing 
the  jury  that.  If  they  were  satisfied  the  ma- 
chine was  in  all  respects  according  to  con- 
tract, that  the  excuse  made  for  not  having 
It  up  In  time  was  a  reasonable  one,  and 
within  the  terms  of  the  contract,  then  they 
need  not  go  any  further,  because,  under  such 
circumstances,  the  plaintiff  was  entitled  to  a 
verdict  The  objection  urged  to  this  Is  that. 
If  the  Jury  acted  on  this  Instruction,  It 
could  have  found  for  plaintiff  without  a  find- 
ing of  acceptance  and  without  a  transfer  of 
title  to  the  defendant,  although  by  the  con- 
tract title  remained  In  the  plaintiff  until 
acceptance.  The  excerpt  from  the  charge 
which  Is  objected  to  Is  only  part  of  a  para- 
graph, all  of  which  should  be  read  In  con- 
sidering this  objection.  Immediately  pre- 
ceding this  paragraph  the  court  had  charge^, 
In  speaking  of  the  delay,  that  "It  Is  not 
claimed  In  this  case  that  the  delay  was  due 
to  anything  which  was  done  by  the  plaintiff 
company,"  and  then,  after  describing  the  ex- 
cuses offered  by  the  plaintiff  for  the  delay, 
follows  the  paragraph  which  contains  the 
words  objected  to.  In  which  the  court  stated 
that  the  plaintiff  claimed  that  it  performed 
Its  work  exactly  as  called  for  by  the  con- 
tract, and  that  the  press  was  In  every  re- 
spect calculated  to  do  the  work  It  was 
designed  to  do,  and  would  have  done  the 
work  If  it  had  been  properly  manipulated, 
and  then  follows  the  part  objected  to.  We 
see  no  error  in  this. 

If  the  Jury  found  from  the  evidence  that 
the  claim  of  the  plaintiff  was  true  as  to  the 
furnishing  of  a  machine  according  to  the 
terms  of  the  contract,  except  that  It  was  not 
put  up  In  the  time  stipulated,  and  that  It  had 
been  made  to  appear  to  the  satisfaction  of 
the  Jury  that  the  delay  bad  resulted  from 
causes  not  within  the  control  of  the  plain- 
tiff, we  can  see  no  reason  why  the  plaintiff 
was  not  entitled  to  its  verdict,  because,  If 
all  of  the  c6ndltlons  of  the  plalutifTs  con- 
tract had  been  performed,  the  defendant  was 
bound  to  pay.  This  part  of  the  charge  did 
not  of  course  deal  with  the  question  of  the 


satisfaction  of  the  bnyer,  and  the  criticism 
which  the  plaintiff  In  error  makes  Is  that  the 
Jury  were  thus  instructed  to  give  the  plain- 
tiff a  verdict  without  the  consideration  of 
this  element.  But  that  matter  was  folly  con- 
sidered in  the  succeeding  paragraph  In  which 
the  court  Instructed  the  Jury  as  follows: 
"But  the  defendant  says,  even  if  the  machine 
was  erected  in  time,  yet  It  never  did  work 
satisfactory  to  the  defendant,  and  that  there- 
fore It  was  never  accepted" — and  then  the 
court  proceeded  to  Instruct  the  Jury  upon 
this  question.  All  parts  of  the. charge  cannot 
be  delivered  at  t^e  same  ttme,  and  in  this 
case  the  court  first  stated  the  claim  of  the 
plaintiff,  and  then  that  of  the  defendant, 
charging  them  distinctly  that  the  bnyer  was 
entitled  to  be  satisfied,  and  that  this  would 
bar  the  plaintiff  unless  they  should  find 
from  the  evidence  that  the  defendant,  by  lt» 
conduct,  had  waived  this  covenant,  leaving 
to  the  Jury  to  say  where  the  truth  rested. 

\S]  The  next  point  raised  is  that  the  trial 
court  erroneously  charged  the  jury  that  the 
evidence  showed  "commercial  operation"  of 
the  press  by  the  defendant;  the  argument 
being  that  it  was  a  disputed  question  of  fact 
whether  the  defendant  had  operated  the  ma- 
chine commercially — that  Is,  to  cany  on  its 
business,  or  whether  the  operation  was  ex- 
perimental. What  the  court  said  on  this 
subject  was:  "It  further  appears  that  be- 
tween the  21st  of  June,  1909,  and  the  date  of 
that  letter,  the  24th  of  February,  1910,  the 
defendant  had  used  this  machine  commercial- 
ly. There  is  evidence  before  you  to  show 
that  for  a  large  part  of  the  time  during  that 
period  they  had  used  the  machine  in  getting 
out  their  evening  editions.  Now  that  Is  a 
circumstance  for  you  gentlemen  to  consld«' 
in  saying  whether  or  not  they  had  accepted 
that  machine;  whether  or  not  the  use  of 
that  machine  was  Inconsistent  with  their 
claim  that  they  did  not  own  it  If  they  did 
not  own  it  then  they  had  no  right  to  use  it 
for  any  length  of  time  or  any  longer  than 
was  absolutely  necessary  to  make  a  reason- 
able test"  We  think  that  what  was  Intend- 
ed by  the  use  of  the  word  "commercially" 
is  fully  explained  by  what  Immediately  fol- 
lowed, faamely,  that  they  had  used  the  ma- 
chine In  getting  out  their  evening  editions, 
of  which  there  was  evidence.  In  the  same 
paragraph  the  court  instructed  the  Jary  that 
If  they  were  satisfied  from  the  evidence  that 
the  defendant  had  not  waived  the  provisions 
of  the  contract,  and  that  the  machine  was 
not  satisfactory,  and  had  only  been  held  a 
sufficient  time  to  enable  the  plaintiff  to  make 
a  reasonable  test,  then  the  plaintiff  could 
not  recover.  We  fail  to  see  how  the  joiy 
could  have  been  misled  by  this  charge. 

[6]  Again  it  Is  urged  that  there  was  error 
In  refusing  to  direct  a  verdict  for  the  de- 
fendant. The  argument  is  that  under  the 
contract,  the  defendant  was  not  called  upon 
to  accept  until  operation  of  the  press  was 
satisfactory  to  the  defendant  and  that,  while 
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this  was  the  construction  of  the  contract 
adopted  by  the  court,  the  motion  was  denied; 
not  because  it  appeared  that  defendant  was 
satlsfled,  but  on  the  assumctlon  that  the 
defendant  was  dissatisfied;  there  being  no 
-evidence  of  defendant's  satisfaction.  This 
-argument  is  not  consistent  with  the  record, 
for  the  court  did  not  put  the  refusal  upon 
the  ground  that  the  defendant  was  dissatis- 
fied, bnt  upon  the  ground  that  it  was  a  ques- 
tion for  the  jury  whether  the  right  of  the 
-defendant  to  have  a  "satisfactory  operation" 
had  not  been  waived;  the  court  saying, 
"although  they  may  have  expressed  their 
dissatisfaction,  they  went  on  and  used  this 
machine  for  months,  and  it  Is  a  question  for 
the  Jury  to  say  whether  there  is  not  a 
waiver." 

[7]  The  next  point  argued  Is  that  the  trial 
-court  committed  an  error  in  charging  the 
Jury  that  it  might  infer  from  the  letters  of 
the  defendant  company,  complaining  that  the 
machine  did  not  work  satisfactorily,  that  the 
defendant  had  accepted  the  press  and  had 
waived  the  clause  In  the  contract  that  it 
must  be  satisfactory.  Oounsel  for  plaintiff 
in  error  admits  that  the  court  interpreted 
the  contract  as  to  "satisfactory  operation"  In 
accordance  with  his  view,  but  complains  that 
it  was  error  to  charge  the  Jury  that  they 
might  find  a  waiver  of  this  covenant  from 
the  letters  of  the  defendant  What  the 
court  said  was,  "You  have  the  right  to  Infer 
tliat  the  defendants  in  this  case,  as  they  say 
!n  their  letters.  Intended  to  hold  the  plaintiff 
for  damages  under  the  warranty.  If  you 
do  so  infer,  then  you  would  have  the  right 
to  infer  that  they  had  accepted  the  machine, 
and,  if  there  was  an  acceptance,  of  course 
then  It  Is  a  waiver  of  the  clause  in  the  con- 
tract that  it  must  be  satisfactory  to  the 
defendant  corporation."  We  see  no  error 
in  this  part  of  the  charge,  for  it  was  an  In- 
struction that  the  Jury  might  infer,  as  was 
stjtted  in  one  of  defendant's  letters,  that 
it  intended  to  hold  the  defendant  r^ponsl- 
ble  for  damages,  and  that,  it  they  found 
that  as  a  fact,  It  would  amount  to  an  ac- 
ceptance of  the  machine.  That  such  an 
Inference  might  t>e  drawn  from  the  evidence 
cannot  be  doubted. 

[1]  If  under  a  contract  for  the  purchase  of 
a  machine  the  purchaser  Is  not  required  to 
pay  nntU  It  operates  to  his  satisfaction,  be 
is  not  bound  to  accept  and  pay  for  it  until 
he  Is  satisfied,  unless  the  dissatisfaction  is 
based  upon  some  reason  not  connected  with 
its  operation,  or  Is  fraudulent  in  its  nature. 
Gwynne  v.  Bitchner  &  Terkes,  67  N.  J.  Law, 
«54,  52  Atl.  997.  His  contract  is  to  accept 
and  pay  when  he  Is  satisfied  with  its  opera- 
tion, and  be  Is  not  bound  even  if  his  dis- 
satisfaction in  that  regard  is  to  some  extent 
unreasonable,  but  he  cannot  keep  and  use 
the  machine  and  set  up  want  of  satisfaction 
to  snstaln  a  defense  of  partial  failure  of 
consideration   or   nonacceptance.     lie  must 


either  rescind  and  offer  to  surrender  the  ma- 
chine or  accept  It  and  rely  for  his  remedy 
upon  the  recovery  of  such  damages  as  he 
may  be  able  to  establish  because  of  a  breach 
of  the  contract.  Woodward  v.  Emmons,  61 
N.  J.  Law,  281,  39  Atl.  703. 

[I]  The  remaining  assignment  argued  is 
that  the  trial  Judge  committed  an  error  in 
submitting  the  question  of  waiver  by  the  de- 
fendant of  the  clause  relating  to  satisfactory 
operation.  It  Is  urged  in  support  of  this 
position  that  waiver  was  not  within  the 
Issues;  not  having  been  pleaded.  The  decla- 
ration averred  a  general  performance  by  the 
plaintiff  of  the  conditions  imposed  upon  it 
by  the  contract,  and.  If  satisfactory  opera- 
tion was  an  obligation  of  the  plaintiff,  it 
averred  performance.  The  plea  was  general 
issue,  with  notice  of  special  matter  which 
does  not  specify  that  the  defendant  Intended 
to  contest  the  averment  of  general  perform- 
ance by  the  plaintiff  of  this  condition  pre- 
cedent 

If  this  contract  be  interpreted  to  mean 
that,  under  one  of  Its  conditions,  the  plaintiff 
was  to  furnish  and  Install  a  machine  which 
would  operate  to  the  satisfaction  of  the 
defendant,  the  plaintiff  having  averred  per- 
formance of  that  condition,  the  defendant 
was  required  to  specify  it  in  his  pleading 
if  he  Intended  to  d«iy  it,  and  the  action 
of  the  trial  court  in  submitting  to  the  Jury 
the  question  whether  the  defendant  had 
waived  the  performance  of  a  condition  by 
the  plaintiff,  which  the  defendant  had  not 
by  its  pleading  Indicated  an  Intention  to 
contest,  was  not  harmful  to  the  defendant. 

We  have  considered  all  of  the  points  raised 
by  the  plaintiff  in  error  in  its  brief,  and, 
not  discovering  any  error  In  the  record,  the 
Judgment  should  be  affirmed. 

6UMMERE,  G.  X,  and  TRBNCHARD  and 
PARKER,  JJ.,  dissent 


SAI/TER  V.  BURE  et  aL 

(Supreme  Court  of  New  Jersey.    July  10, 
1912.) 

(Byttaiut  hy  the  Court.) 

1.    MUNIOIFAL  CORPOBATIONS    (|  48*)— OOV- 

EBNMENT— GENEBAI-   LaIWS. 

By  the  act  entitled  "An  act  relating  to, 
regulating  and  providing  for,  the  governnffent  of 
cities,  towns,  boroaghs  and  other  municipalities 
within  this  state"  (P.  L  1911,  p.  462),  the 
management  of  municipal  affairs  is  intrusted  to 
a  board  of  commissioners;  but  it  largely  leaves 
the  mechanism  of  the  adopting  city's  govern- 
ment and  the  provisions  of  its  charter  untouch- 
ed. It  does  not  alter  general  laws  or  charter 
provisions  relating  to  the  government  of  such 
city,  except  when  Inconsistent  with  its  provi- 
sions. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  127,  128,  130-133; 
Dec.  Dig.  I  48.»] 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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2.  Municipal  Cobpobations  (§  124*)— Offi- 
CM»— Appointment. 

Where  the  law  prescribea  the  term  of  a 
municipal  officer,  it  is  beyond  the  power  of  the 
board  of  commissioners  of  a  municipality  to 
elect  for  a  greater  or  less  term,  or  for  an  in- 
definite term,  and  an  attempt  to  do  so  will  not 
constitute  a  valid  appointment;  and  a  vacancy, 
in  contemplation  of  law,  will  still  exist  in  such 
office. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i§  290-297;  Dec.  Dig. 
1 124.»1 

3.  Officers  (g  83*)— Title  to  Office— Pbo- 

CEEDINGS  TO  DeTEBMINE. 

One  complaining  of   the   illegality   of   the 

election  to  office  of  another  in  his  stead  must 

first  show  that  he  himself  has  legal  title  to  it. 

[Ed.    Note. — For    other   cases,    see    Officers, 

Cent  Dig.  S§  115-123;   Dec  Dig.  i  83.*] 

4.  Officebs  (S  68*)  —  Quaufioations— Civil 
Sebvice  Act. 

•  The  application  of  the  Civil  Service  Act 
(P.  L.  190^  p.  235)  must  be  limited  to  the 
protection  of  officers  de  jure,  and  cannot  be  ex- 
tended to  keep  in  office  de  facto  officers. 

[Ed.  Note. — For  other  cases,  see  Officers, 
Dec.  Dig.  I  69.*] 

Certiorari  prosecuted  by  Harry  B.  Salter 
against  William  F.  Burk  and  others,  Com- 
missioners of  the  City  of  Trenton,  to  revlevir 
a  resolution,  wtiereby  Frank  Thompson  was 
elected  city  clerk.    AfBrmed. 

The  prosecutor,  claiming  to  be  the  clerk  of 
the  city  of  Trenton,  prosecutes  this  writ  to 
bring  under  review  a  resolution  of  the  board 
of  commissioners  of  Trenton,  passed  October 
18,  1911,  whereby  Frank  Thompson  was 
elected  city  clerk,  his  election  to  take  effect 
December  1,  1911. 

The  following  facts  appear  by  stipulation 
and  aflSdavlts  taken:  On  June  20,  1911,  the 
so-called  Commission  Government  Act  (P.  £>. 
1911,  p.  462),  or,  as  it  is  sometimes  known, 
the  Walsh  Act,  was  duly  adopted  by  tbe 
voters  of  the  dty  of  Trenton.  On  August  15, 
1911,  at  a  municipal  election  held  therein,  a 
board  of  five  commissioners,  pursuant  to  said 
act,  were  duly  elected  and  duly  qualified  and 
organized  on  August  22,  1911.  After  organi- 
zation, they  duly  adopted  the  following  pre- 
amble and  resolution,  spoken  of  as  the  "Om- 
nibus Resolntlon":  "Whereas,  in  and  by  the 
act  of  the  Legislature  of  the  state  of  New 
Jersey,  entitled  'An  act  relating  to,  regulat- 
ing and  providing  for,  tbe  government  of 
cities,  towns,  boroughs  and  other  municipal- 
ities within  the  state,'  approved  April  25th, 
1911,  it  is  provided  that,  'upon  the  organiza- 
tion «f  the  commissioners  In  any  such  city, 
elected  under  this  act,  the  city  council  or 
other  governing  body  or  bodies  theretofore 
acting  as  governing  body  or  bodies  in  such 
city  and  having  any  other  functions,  shall  be 
itteo  facto  abolished,  and  tbe  terms  of  all 
councilmen  or  aldermen,  and  all  other  offi- 
cers, whether  elective  or  appointive,  shall 
immediately  cease  and  determine ;  providing, 
however,  that  nothing  herein  contained  shall 
be  construed  to  affect  in  any  way  the  term 
of  office  of  any  policeman,  fireman  or  other 


employe  of  any  police  or  fire  department, 
veteran  of  any  war  or  other  official  employ^ 
now  protected  by  any  tenure  of  oflSce  act: 
and  whereas,  it  is  deemed  inexpedient  and 
Inadvisable  by  hasty  and  Injudicious  action 
to  fill  by  immediate  ai^ointments  tbe  sevn^l 
offices  by  the  above  recited  act  made  vacant : 
and  whereas,  it  is  essential  and  advisable  in 
the  judgment  of  this  body  that  some  provi- 
sion be  made,  of  a  temporary  character,  for 
the  transaction  and  conduct  of  tbe  business 
of  the  several  city  departments  and  offices: 
Therefore,  be  it  resolved,  that  all  and  singn- 
lar  the  officers,  servants  and  employes  now  in 
the  service  or  employ  of  the  city  In  any  of- 
fice or  department  thereof,  except  the  mayor 
of  said  city,  the  common  council  and  the 
members  of  the  board  of  police  commlssiou- 
ers,  fire  commissioners  and  excise  commis- 
sioners, respectively  be,  and  they  are  hereby, 
continued  in  their  several  and  respective  of- 
fices and  employments,  at  the  same  rate  of 
compensation  as  Is  now  respectively  received 
by  each,  until  the  further  order  of  tbl; 
commission ;  and  be  it  further  resolved,  that 
nothing  herein  contained  shall  be  deemed  or 
adjudged  to  be  an  appointment  to  any  posi- 
tion or  office,  but  that  all  and  singrnlar  tb^ 
officers,  servants  and  employSs  of  tbe  dtv 
aforesaid  who  shall  continue  In  the  city  cm- 
ploy  under  the  provisions  of  this  resolution, 
except  those  now  protected  in  the  tenure  of 
their  offices  or  positions  by  any  law  of  tbL« 
state,  shall  hold  their  several  and  respective 
offices  and  positions  at  tbe  pleasure  of  tbH 
commission,  and  shall  be  deemed  to  ba\c 
waived  any  personal  privileges  or  benefit  re- 
Bi>ectlng  the  periods  of  their  respective  ap- 
pointments under  any  law  of  this  state." 

The  prosecutor,  who  was  the  city  clerk  at 
the  time  of  the  adoption  of  the  Walsh  Act 
continued  to  act  as  such  after  the  passage  of 
the  Omnibus  Resolution. 

On  October  2,  1911,  the  commission  passed 
the  following  resolution:  "On  October  2d. 
Mr.  Lee  moved  that  the  commissioners  pro- 
ceed to  the  election  of  a  city  clerk,  cit.v 
treasurer  and  city  comptroller  to  serve  until 
December  1,  191L  Mr.  Lee  nominated  Harry 
B.  Salter  for  city  clerk,  and  he  was  elected. " 
On  November  7,  1911,  at  the  general  election, 
the  Civil  Service  Act  (P.  L.  1908,  p.  235)  was 
adopted  by  the  voters  of  the  city  of  Tren- 
ton. The  writ  was  allowed  before  the  last 
resolution  went  into  effect. 

Argued  February  term,  1912,  before  BCK- 
GEN,  VOORHEES,  and  EALISCH,  JJ. 

McCarter  &  English,  of  Newark,  for  prose- 
cutor. Charles  E.  Bird,  of  Trenton,  tot  de- 
fendants. 

VOORHEES,  J.  (after  stating  the  farts  «^ 
above).  The  controversy  In  this  case  con- 
cerns tbe  legality  of  a  resolution  appointii:^ 
one  Thompson  to  be  city  clerk  on  and  after 
December  1, 1911.     Salter,  the  prosecutor,  bAi 
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served  under  tbe  cbarta  of  Trenton  (P.  U 
1874,  p.  331)  for  several  years.  His  last 
election,  by  vote  of  a  majority  of  all  the 
members  of  tbe  council,  was  January  1, 1910, 
and,  the  term  having  been  fixed  by  statute  at 
three  years  (P.  L.  1900,  p.  415),  his  term 
would  have  expired  January  1,  1913,  but  for 
the  adoption  of  the  Walsh  Act. 

The  reasons  assigned  by  the  prosecutor  for 
setting  aside  the  resolution  brought  up  may 
be  concisely  stated  as  follows:  That  there 
was  no  vacancy  in  the  office  at  the  time  of 
Thompson's  election;  that  the  prosecutor 
was  protected  by  the  Civil  Service  Act,  and 
Interference  with  his  tenure  of  office  was  un- 
warranted— no  cause  for  his  removal  having 
been  assigned  or  hearing  afforded  to  him. 

[1]  The  title  of  the  Walsh  Act  is  "An  act 
relating  to  regulating  and  providing  for  the 
government  of  cities,  towns,  boroughs  and 
other  municipalities  within  this  state"  (P. 
L.  1911,  p.  468).  Its  provisions  very  clearly 
Indicate  a  new  form  of  government  in  such 
municipalities  as  may  adopt  it,  to  take  the 
place  of  the  then  existing  form,  and  as  well 
in  express  terms  d^tose  those  in  office  at 
the  time  of  its  adoption.  The  second  sec- 
tion says  that,  "upon  the  organizing  of  the 
commissioners,  the  city  council  or  other  gov- 
erning body  or  bodies  theretofore  acting 
•  *  •  shall  be  ipso  facto  abolished,  and 
the  terms  of  all  councilmen  or  aldramen,  and 
all  other  officers  whether  elective  or  appoint- 
ive, shall  immediately  cease  and  determine." 
The  fourth  section  gives  to  the  commission- 
ers "all  administrative,  Judicial  and  legis- 
lative powers,  and  duties  now  had  and  pos- 
sessed and  exercised  by  the  mayor  and  city 
council,  and  all  other  executive  or  legisla- 
tive bodies  In  said  city,  and  have  complete 
control  over  the  affairs  of  the  city."  More- 
over, the  ^ghteenth  section  contains  a  re- 
pealer of  all  Inconsistent  legislation,  and  tbe 
eighth  section  vests  an  adopting  city  with 
"all  powers  necessary  for  its  government  not 
in  conflict  with  the  laws  applicable  to  all 
cities  of  this  state  or  the  provisions  of  the 
Constitution."  More  appropriate  language 
to  describe  a  complete  obliteration  of  the 
former  government  and  a  comprehensive 
constitution  of  a  new  government  in  its 
stead  conld  not  have  been  chosen. 

Tbe  right  of  the  Legislature  to  abolish  its 
agency  created  by  it,  in  the  form  of  a  munic- 
ipal corporation,  whereby  it  may  the  more 
readily  administer  local  affairs,  if  not  con- 
ceded, is  not  contested,  and  it  is  admitted 
that  in  the  present  case  the  term  of  the 
prosecutor  as  city  clerk  came  to  an  end 
when  the  city  began  its  government  by  com- 
mission. 

But  the  terms  of  the  act  disclose  that  It 
was  not  Intended  in  any  sense  to  be  a  char- 
ter or  grant  of  municipal  power,  except  in  a 
most  general  way.  The  management  of  mn- 
nlclpal  affairs  is  intrusted  to  a  board  of 
commissioners,    but   it    largely    leaves    the 


mechanism  of  the  city's  government  and  the 
provisions  of  the  charter  untouched.  It  does 
not  alter  general  laws  or  charter  provisions 
relating  to  the  government  of  the  city,  ex- 
cept when  inconsistent  with  its  provisions.  - 
Its  effect  is  to  impose  upon  the  board  of 
commissioners  the  duty  to  fill  existing  of- 
fices, made  vacant  by  the  adoption  of  the  act 
and  the  organization  of  the  board,  under 
the  laws  and  ordinances  then  in  existence. 
Authority  for  this  statement  is  sufficiently 
contained  in  the  above-noted  sections  of  the 
act.  That  the  city  clerk  to  be  thereafter 
elected  by  the  commissioners  must  be  elect- 
ed for  a  term  of  three  years  must  therefore 
be  conceded ;  for  neither  the  statute  of  1900, 
above  cited,  nor  the  act  of  1911,  p.  670,  mak- 
ing tbe  term  three  years,  and  until  a  succes- 
sor shall  be  appointed  and  cinalifled,  was 
legislation  inconsistent  with  the  Walsh  Act. 
Hence  an  unqualified  election  of  a  city  clerk 
would  have  constituted  the  selected  person 
such  for  the  term  then  prescribed  by  law, 
namely,  three  years. 

[2]  If  there  was  a  vacancy,  the  right  to 
elect  Thompson  to  the  office  for  the  legal 
term  existed  in  the  board  of  commissioners. 
It  cannot  be  asserted  that  such  occupation 
of  the  office  by  the  prosecutor  as  may  have 
constituted  him  a  de  facto  officer,  as  to  the 
public  and  third  parties,  could  be  offered  to 
show  that  there  was  no  vacancy.  As  against 
the  municipality,  there  was  in  fact  a  va- 
cancy, unless  the  incumbent  was  an  officer  de 
jure.  Anderson  v.  Myers,  77  N.  J.  Law,  186, 
71  AU.  139 ;  Oliver  v.  Jersey  City,  63  N.  J. 
Law,  634,  44  Atl.  709,  48  L.  R.  A.  412,  70 
Am.  St  Rep.  228;  Loper  v.  MlllvIUe,  58  N. 
J.  Law,  362,  21  Atl.  568 ;  Heaviland  v.  Free- 
holders, 64  N.  J.  Law.  176,  44  Atl.  963.  Un- 
less the  office  was  filled  de  Jure  by  the  Om- 
nibus Resolution,  or  by  the  subsequent  one 
of  October  2d,  a  vacancy  existed  at  the  time 
of  the  passage  of  the  resolution  imder  re- 
view. Neither  of  these  resolutions  was  a  le- 
gal appointment.  Each  attempts  to  fix  a 
term  less  than  that  provided  by  law,  which 
was  beyond  the  power  of  the  board.  Nor 
could  they  fix  an  indefinite  term.  O'Rourke 
V.  Newark,  66  N.  J.  Law,  109,  48  Ati.  578; 
affirmed  66  N.  J.  Law.  265,  49  Atl.  468, 
states:  "^he  fact  that  the  common  council 
attempted  to  fix  a  term  for  the  positions  to 
which  the  prosecutor  was  appointed  different 
from  that  which  the  city  charter  fixes  is  of 
no  consequence.  Such  a  resolution  Is  of  no 
force  as  against  the  express  provisions  of 
the  city  charter." 

[J]  The  prosecutor  argues  that  the  resolu- 
tions appointing  him  to  office  were  illegal, 
one  because  it  continued  him  in  office  during 
the  pleasure  of  the  commission,  an  indefinite 
term;  tbe  other  because  it  elected  him  to 
serve  for  a  definite  term  less  than  the  three 
year  term  prescribed  by  law.  He  then  con- 
tends that,  while  the  appointment  is  in  these 
particulars  unwarranted,  it  la  nevertheless 
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BUfflclent  to  continue  blm  in  office  for  the 
full  legal  term,  although  contrary  to  the  ex- 
press language  of  the  resolutions  and  to  the 
expressed  Intention  of  the  appointing  body. 
Our  opinion  is  that,  If  the  appointment  was 
invalid  for  the  reasons  urged  by  the  prose- 
cutor, It  was  also  invalid  for  the  legal  term. 
It  was  not  an  appointment  for  three  years, 
which  the  law  prescribed,  and  therefore  the 
attempt  by  such  resolutions  to  fill  the  office 
must  be  deemed  invalid;  and  hence  a  va- 
cancy, in  contemplation  of  law,  existed  In 
the  office,  warranting  the  municipal  action 
of  October  13th,  whereby  the  office  of  dty 
clerk  was  filled.  One  complaining  of  the  il- 
legality of  the  election  to  office  of  another 
In  his  stead  must  first  show  that  he  himself 
lias  legal  title  to  it 

[4]  The  Civil  Service  Act  has  no  applica- 
tion to  ttiis  case.  It  was  adopted  by  the  city 
after  the  adoption  by  it  of  the  Walsh  Act ; 
and  therefore  the  provisions  of  the  latter  act 
prevail  against  the  former.  '  Nor  could  they 
apply  to  a  mere  de  facto  officer.  To  construe 
the  Civil  Service  Act  so  as  to  keep  in  office 
one  holding  such  office  without  right  would 
subvert  the  beneficent  purposes  of  that  leg- 
islation. It  is  manifest  that  Its  application 
must  be  limited  to  the  protection  of  officers 
de  Jure. 

The  resolution  under  review  will  be  af- 
firmed, with  costs. 


ZIEOLER  V.  BURS  et  al. 

(Supreme  Court  of  New  Jersey.    July  10, 
1912.) 

(Byllalui  bv  the  Court.) 

MtJNiciPAi,    Corporations    (S   218*)  —  City 

EMPLort— -Removal. 

A  mere  employ^  of  a  city  under  contract, 
embodied  in  a  resolution  passed  before  the 
adoption  and  the  taking  effect  of  the  Civil 
Service  Act  (C.  S.  p.  371)ij),  terminable  at  the 
pleasure  of  the  municipality,  is  subject  to  re- 
moval, according  to  the  terms  of  his  contract, 
at  any  time  before  that  act  becomes  operative 
in  such  city. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  M  589-598;  Dec.  Dig. 
i  218.*] 

Certiorari  by  Stephen  Ziegler  against  Wil- 
liam F.  Burk  and  others  to  review  a  resolu- 
tion of  the  Commissioners  of  the  City  of 
Trenton.    Affirmed. 

Argued  February  term,  1912,  before  BER- 
GEN, VOORHEES,  and  KAIASCH,  JJ. 

McOarter  &  English,  of  Newark,  for  prose- 
cutor. Charles  R  Bird,  of  Trenton,  for  de- 
fendants. 

VOORHEES,  3.  The  prosecutor  was  ap- 
pointed assistant  city  treasurer  of  the  city 
of  Trenton  January  1,  1910.  by  the  treasurer, 
for  a  term  of  three  years,  and  he  continued 
in  that  position  to  the  date  of  the  passage  of 


tiie'  resolntlons  which  are  sought  to  be  re- 
viewed by  this  writ.  The  resolutions  under 
Inspection  were  Introduced  on  tlie  13th  day 
of  December,  1911,  at  a  meeting  of  the  boani 
of  commissioners  of  the  city  of  Trentn:i. 
which  board  had  been  established  nnder  tbt' 
so-called  "Commission  Government  Act"  IP. 
Ii.  1911,  p.  462).  by  force  of  which.  It  Js  a-1- 
mitted,  the  position  held  by  the  prosecutor 
became  vacant 

We  are  not  referred  to  any  statute  creatisi 
the  office  of  assistant  city  treasurer,  either 
the  charter  of  Trenton  (P.  L.  1874,  p.  331t  or 
any  general  law.  The  nearest  approach  to 
it  is  found  in  the  seventeenth  section  of  tb'> 
charter  (P.  Ii.  1874,  p.  340),  which  authorizts 
the  common  council  "from  time  to  time  to 
appoint  such  other  subordinate  officers  as  tbe 
common  council  deem  necessary  for  the  or- 
dering and  governing  of  the  city  and  tbe 
execution  of  the  powers  and  duties  conferred 
and  Imposed  upon  the  corporation  by  tbis 
act;  the  officers  above  named  shall  bold  their 
several  offices  for  one  year,  unless  sooner  re- 
moved and  until  their  successors  shall  !« 
appointed  and  qualified."  This  does  not  au- 
thorize an  appointment  by  the  treasurer  him- 
self, but  only  by  the  common  council,  ar.d 
then  for  a  term  of  one  year  only,  the  incam- 
bent  to  be  removable  at  tbe  pleasure  of  tbe 
council.  And  we  take  it,  therefore,  as  be 
was  appointed  by  the  treasurer,  that  he  was 
a  mere  employ^  of  tbe  city,  engaged  by  the 
treasurer  for  the  term  of  three  year»— tbe 
most  favorable  view  for  the  prosecutor.  Toe 
status  of  the  prosecutor,  therefore,  would 
seem  to  be  determined  by  the  caae  of  McAroy 
V.  Inhabitants  of  Trenton,  80  Atl.  960.  ^ii~. 
that  he  was  never  legally  appointed  to  office 
as  such,  but  became  a  mere  employ^  of  tbe 
city. 

The  resolutions  above  referred  to,  intro- 
duced on  the  13th  of  December,  were  as  foi- 
lows:  "Resolved,  that  the  services  of  Steph- 
en Ziegler' as  assistant  city  treasurer  be  dis- 
continued and  ended  on  the  31st  day  of  De- 
cember instant."  The  other  resolution  was 
as  follows:  "Whereas,  in  the  interest  of 
economy  in  the  administration  of  public  af- 
fairs, a  resolution,  has  been  introduced  pro- 
viding for  the  termination  and  ending  of  tbe 
services  of  Stephen  Ziegler  as  assistant  tin 
treasurer:  Therefore,  resolved,  that  the  ritT 
clerk  notify  the  said  Ziegler  of  the  iutroduc- 
tion  of  said  resolution,  and  that  he  make 
answer  thereto,  in  writing,  and  file  sam<.> 
with  the  city  clerk  on  or  before  the  nintr 
teentb  instant,  stating  any  reasons  he  maj 
deem  proper  why  said  resolution  should  ni't 
be  adopted,  or  appear  in  person  before  tb' 
board  at  a  meeting  to  be  held  on  tbe  tweo- 
tleth '  Inst,  and  be  heard  concerning  tbe 
same." 

The  copies  of  these  resolutlouB  were  sent 
to  the  prosecutor,  and  on  the  19th  of  Decem- 
ber he   entered   Us  formal   protest   again^ 
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dismissal,  arguing  that  because  of  the  In- 
crease of  work  In  the  office  It  was  not  true 
economy  to  dispense  with  one  of  the  assist- 
ants, and  that  he  had  been  advised  that  the 
proceeding  was  Illegal.  These  resolutions, 
notwithstanding,  were  regularly  passed  on 
the  20th  of  December,  and  a  further  resolu- 
tion, as  follows:  "Resolved,  that  the  sub- 
ordinate o£Sce  or  position  of  assistant  city 
treasurer,  now  held  by  Stephen  Ziegler,  be 
and  the  same  is  hereby  abolished;  and  re- 
solved, that  this  resolution  shall  take  effect 
January  Ist,  1912." 

The  prosecutor's  contention  is  that  by  vir- 
tue of  the  so-called  "Omnibus  Resolution"  of 
August  22,  1911,  set  out  In  full  In  the  opin- 
ion of  Salter  ▼.  Bark,  S3  Ati.  973,  decided 
at  this  term,  the  employment  of  Ziegler  by 
the  city  treasurer  was  expressly  affirmed  by 
the  commissioners,  by  this  recognition  of  the 
prosecutor's  occupation  of  the  position,  and 
by  payment  to  him  for  services  rendered, 
and  that  It  was  an  employment,  in  the  lan- 
guage of  the  resolution,  "until  the  further  or- 
der of  the  commission,"  and  hence  he  became 
an  employe  for  an  unfixed  term.  This  be- 
ing so,  it  is  farther  argued  that  the  prosecu- 
tor became  subject  to  the  provisions  of  the 
avll  Service  Act  (C.  S.  p.  3795). 

In  the  case  before  us.  It  appears  that  the 
CivU  Service  Act  was  adopted  by  the  city  of 
Trenton  at  the  general  election  held  Novem- 
ber 7, 1911 ;  consequently  it  became  operative 
In  the  city  of  Trenton  45  days  thereafter 
(section  1);  that  la,  on  the  22d  day  of  De- 
cember of  that  year. 

It  appears  by  stipulation  In  the  case  that 
the  prosecutor  had  been  placed  on  the  classi- 
fied service  list  of  the  city  by  the  board  of 
civil  service  commissioners  of  New  Jersey; 
but  the  date  when  he  had  been  so  placed  Is 
not  disclosed.  Presumably  it  could  not  have 
been  before  the  Civil  Service  Act  took  effect, 
viz.,  December  22,  1911.  Being  an  employ^, 
therefore,  under  the  contract  embodied  in  the 
Omnibus  Resolution  passed  before  the  adop- 
tion of  or  the  taking  effect  of  the  Civil  Serv- 
ice Act,  he  was  subject  to  removal,  accord- 
ing to  the  terms  of  his  contract,  at  any  time 
before  that  act  became  operative. 

But,  aside  from  that  aspect  of  the  case, 
there  was  a  resolution  whereby  the  position 
of  the  assistant  city  treasurer  was  abolished 
by  the  commission  government.  The  right  to 
abolish  a  position  in  the  interest  of  economy 
is  recognized  by  the  twenty-third  section  of 
the  act,  which  provides:  "Whenever  any 
permanent  office  or  position  In  the  classified 
service  Is  abolished  or  made  unnecessary,  the 
person  legally  holding  such  office  shall  be 
deemed  to  be  suspended  without  pay  and  the 
name  of  such  person  •  •  *  be  placed  by 
the  commission  on  a  special  list" 

The  right  so  to  abolish  this  office  or  posi- 
tion Is  not  controverted  by  the  prosecutor, 
provided  It  be  done  In  good  faith  (Belnie  v. 


Jersey  City,  60  N.  J.  Law,  109,  36  AU.  778 ; 
Sutherland  v.  Jersey  City,  61  N.  J.  Law,  436, 
39  Atl.  710;  Paddock  v.  Hudson  County  Bd. 
Taxation,  83  Ati.  185);  but  be  urges  that  in 
the  present  case  it  was  not  done  bona  fide, 
and  seeks  to  justify  that  position  by  his  own 
testimony  that.  In  his  opinion,  the  work  of 
the  office  to  which  he  is  attached  cannot  be 
properly  carried  on  by  a  diminished  force.  In- 
asmuch as  the  duties  of  the  office  have  con- 
siderably Increased  with  the  growth  of  the 
city.  We  think,  however,  the  effort  of  the 
commission  to  cut  out  what,  In  their  judg- 
ment, are  superfluous  employes,  so  rendered 
by  systematizing  the  work  and  doing  away 
with  tmnecessary  operations,  and  in  other 
ways  making  for  economy  of  time  and  effort, 
appears  to  be  an  honest  attempt  to  economize. 
An  Inference  of  bad  faith  cannot  be  drawn 
from  the  prosecutor's  contrary  opinion,  bas- 
ed upon  the  previous  conditions  with  which 
he  was  familiar.  The  testimony  shows  a  re- 
construction of  the  department,  whereby  da- 
ties  have  been  combined,  work  simplified  and 
reduced  to  less  complicated  system,  whereby 
a  less  number  of  employes  are  required.  Of 
the  working  of  this  system,  the  prosecutor 
has  no  knowledge.  There  is,  however,  no 
reason  assigned  which  Involves  the  bona  fides 
of  this  action  of  the  board  of  commissioners 
In  abolishing  the  prosecutor's  position. 

The  resolutions  under  review  will  be  af- 
firmed. 


WILSON  V.  BURK  et  aL 

(Supreme  Court  of  New  Jersey.    July  10, 
1912.) 

(Syttalut  &y  the  Court.) 

Officers  (|  69*)— ComassioRES  of  Assess- 
ments—Disuissal. 

A  resolution  by  the  board  of  commission- 
ers of  a  city,  dispensing  with  the  services  of  a 
de  facto  commissioner  of  assessment  of  taxes, 
is  not  an  Interference  with  his  rights. 

[Ed.  Note.— For  other  cases,  see  Officers, 
Dec.  Dig.  f  60.*] 

Certiorari  by  E.  Clifford  Wilson  against 
William  F.  Burk  and  others  to  review  a  res- 
olution of  the  Commissioners  of  the  City  of 
Trenton.    Resolution  affirmed. 

Argued  February  term,  1912,  before  BER- 
GEN, VOORHEES,  ,and  KALISCH.  JJ. 

McCarter  &  EIngUsb,  of  Newark,  for  pros- 
ecutor. Charles  E.  Bird,  of  Trenton,  for 
defendants. 

VOORHEES,  J.  l*e  prosecutor  brings 
here  for  review  a  resolution  passed  by  the 
board  of  commissioners  of  the  city  of  Tren- 
ton on  the  20th  day  of  December,  1911,  read- 
ing as  follows:  "Resolved,  that  the  services 
of  E.  Clifford  Wilson  as  commissioner  of  as- 
sessment of  taxes  be  discontinued  and  ended 
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on  the  thirty-first  day  of  December  Instant" 
He  had  been  one  of  five  commissioners  of 
assessment  of  taxes  of  the  city  of  Trenton, 
pursuant  to  the  act  of  1889  (4  a  S.  p.  6148), 
at  the  time  of  the  adoption  by  It  of  the 
Commission  Gtovemment  Act  (P.  L.  1911,  p. 
462),  which  latter  act  removed  such  com- 
missioners from  office.  '  Salter  ▼.  Burk,  83 
Atl.  873,  decided  at  this  present  term.  The 
above  resolution  was  introduced  at  a  meeting 
held  on  December  18th,  and  its  further  con- 
sideration deferred  to  December  20th.  At 
the  same  meeting  of  December  13,  1911,  the 
board  of  commissioners  of  Trenton  also  in- 
troduced the  following :  "AVhereas,  the  board 
of  commissioners  of  assessment  of  taxes  has 
been  reorganized  by  the  appointment  of  John 
P.  Dullard,  Charles  D.  Gallar,  Kobert  K. 
Volk,  and  Charles  H.  Metzger,  to  take  eBfect 
January  1,  1912;  and  whereas,  It  Is  the  Judg- 
ment of  tikis  board  that  four  commissioners 
will  be  able  to  properly  and  efficiently  per 
form  all  the  work  of  the  board:  Therefore, 
resolved,  that  the  city  clerk  notify  E.  Clif- 
ford Wilson  forthwith  of  the  introduction  of 
a  resolution  providing  for  the  termination 
and  ending  of  his  services  as  commissioner 
of  assessment  of  taxes,  and  that  he  make 
answer  thereto,  In  vrriting,  and  file  the  same 
with  the  city  clerk  on  or  before  the  nine- 
teenth Inst.,  stating  any  reasons  he  may 
deem  proper  why  said  resolution  should  not 
be  adopted,  or  appear  in  person  before  the 
board,  at  a  meeting  J:o  be  held  on  the  twen- 
tieth instant,  and  be  heard  concerning  the 
same." 

These  resolutions  were  served  upon  the 
prosecutor,  and  on  December  20th,  the  date 
mentioned  therein  for  him  to  appear  before 
the  board,  he  did  appear,  and  protested 
against  their  passage,  because  the  board  was 
without  power  to  remove  him,  except  in  ac- 
cordance with  the  Civil  Service  Act  (which 
bad  been  adopted  In  Trenton  after  the  adop- 
tion of  the  Commission  Government  Act), 
and  also  because  there  was  no  power  to  dim- 
inish the  number  of  commissioners  of  assess- 
ment of  taxes.  The  proposed  two  resolu- 
tions, as  introduced,  were  finally  passed  on 
December  20th. 

This  case  is  governed  by  onr  decision  In 
Salter  v.  Burk,  supra.  The  acting  as  a  com- 
missioner by  the  prosecutor  under  the  omni- 
bus resolution,  set  out  in  the  opinion  in  the 
cited  case,  did  not  constitute  him  a  de  Jure 
officer;  hence  his  dismissal  was  not  an  In- 
terference with  his  rights.  He  could  not 
claim  protection  under  the  Civil  Service  Act, 
assuming  that  that  act  was  in  force  at  the 
time  of  the  passage  of  the  resolution.  Zieg- 
Icr  V.  Burk,  S3  Atl.  973. 

The  question  of  the  power  of  the  board  to 
diminish  the  number  of  comuiissloners  of  as- 
sessment of  taxes  does  not  arise  in  this  case. 

The  resolution  brought  up  will  be  affirmed. 


YOLK  ▼.  BUBK  et  aL 

(Supreme  Court  of  New  Jersey.    July  10, 
1912.) 

(Svllaiv*  hv  <k«  Codrt.; 

MUNIOIPAI.      COBPOBATIONS      (|      138*)  —  AP- 
POINTMENT OP  Officers— Bkvibw. 

One  claiming  to  be  an  officer  of  •  munici- 
pality, but  not  Bucb  de  jure,  iuld  to  be  wilboot 
legal  standing  to  institute  proceedings  to  re- 
view a  municipal  resolution  appointing  another 
to  such  office. 

[Sid.  Note.— For  other  cases,  see  Mnnidpai 
Corporations,  Cent  Dig.  ii  309-311;  Dec  Dig. 
1 136.*] 

Certiorari  by  Bobert  B.  Volk  against  Wil- 
liam F.  Burk  and  others  to  review  a  resolu- 
tion by  the  Board  of  Commissiooeis  of  the 
City  of  Trenton.    Dismissed. 

Argued  February  term,  1912,  before  BEB- 
GEN,  VOORHEBS,  and  EALISCH.  JJ. 

Bichard  S.  Wilson  and  James  J.  McGoo- 
gan,  both  of  Trenton,  for  prosecutor.  Charles 
B.  Bird,  of  Trenton,  for  defendants. 

VOORHBES,  J.  The  prosecutor,  by  his 
writ  of  certiorari,  seeks  to  review  the  reso- 
lution of  the  board  of  commissioners  of  tlie 
city  of  Trenton,  electing  Michael  F.  McDade 
chief  clerk  to  the  board  of  commissioners  of 
assessment  of  taxes,  passed  at  a  meeting  of 
that  body  on  the  29th  day  of  November,  1911. 
The  prosecutor  had  been  appointed  clerk  to 
the  board  of  commissioners  of  assessment 
of  taxes  of  Trenton  in  January,  1907,  under 
an  act  empowering  the  commissioners  of  as- 
sessment of  taxes  to  appoint  a  clerk.  P.  L. 
1S90,  p.  261  (4  C.  S.  p.  5149,  f  89).  The  pros- 
ecutor under  this  act  we  think  was  a  city 
officer,  as  distinguished  from  a  mere  em- 
ploy&  The  position  is  In  the  act  termed  ao 
office,  and  therefore  the  adoption  of  the  city 
government  act  and  the  subsequent  organi- 
zation of  the  board  of  commissioners  ipso 
facto  terminated  the  prosecutor's  term  as 
such  clerk. 

The  adoption  by  the  board  of  commission- 
ers of  the  so-called  "Omnibus  Resolution' 
recited  in  the  opinion  In  Salter  ▼.  Bark,  S3 
Atl.  973,  decided  at  this  term,  did  not  In  our 
opinion  constitute  a  legal  appointment  of  the 
prosecutor  as  clerk  to  the  board  of  commis- 
sioners of  assessment  of  taxes.  The  power 
to  appoint  such  clerk  resided  not  in  the  board 
of  commissioners  of  the  city  of  Trenton,  bat 
under  the  above  cited  statute.  Hence  the 
action  of  the  board  of  commissioners  of 
Trenton  failed  to  constitute  an  appointmeut 
of  the  prosecutor.  Whether  or  not  the  at- 
tempted appointment  of  Michael  F.  McDade 
by  the  board  of  commissioners  of  the  city  of 
Trenton  by  the  resolution  under  review  was 
valid  or  not  need  not  be  decided  in  this  ra.ie. 
If  it  was  a  valid  appointment  the  prosecu- 
tor, not  being  a  de  Jure  officer,  cannot  com- 
plain.   If  it  was  Invalid,  he  still  is  without 
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standing  to  set  it  aside.  The  principles  in 
this  case  are  governed  by  Salter  v.  Burk, 
supra,  and  Wilson  ▼.  Burk,  83  Atl.  973,  de- 
cided at  this  term. 

The  writ  of  certiorari  will  therefor^  be 
dismissed. 


HIRSCH  T.  BURS  et  al. 

(Supreme  Court  of  New  Jersey.     July  10, 
1912.) 

(Syllalut  hy  the  Court.) 

HURICIPAl,    COBPORATIONS     (§    48*)— COMMIS- 
SION GOVEBNMENT  AOT— CONSTRUCTION. 

The  language  of  the  so-called  Commission 
Government  Act  (P.  U  1911,  p.  462)  is  broad 
enough  and  sufficiently  clear  to  include  a  de- 
partment of  the  city  of  Trenton  created  by 
special  act  (P.  L.  1859,  p.  38),  which  acted  as 
a  governing  body  having  functions  for  the  ad- 
ministration of  the  affairs  of  the  municipal  wa- 
terworlts,  and  this  department  and  the  water 
commissioners  were  abolished  as  soon  as  the 
commissioners  for  the  government  of  the  city 
of  Trenton  organized. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  $|  127,  128,  130-133; 
Dec.  Dig.  §  48.*] 

Certiorari  prosecuted  by  Leon  D.  Hirscb 
against  William  F.  Burk  and  others  to  re- 
view a  resolntion  dismissing  the  prosecutor 
from  tbe  position  of  assistant  secretary-treas- 
urer of  the  Trenton  Waterworks.  Resolu- 
tion affirmed. 

Argued  February  term,  1912,  before  BER- 
GEN, VOORHEES,  and  KALISCH,  JJ. 

McCarter  &  English,  of  Newark,  for  prose- 
cutor. Charles  E.  Bird,  of  Trenton,  for  de- 
fendants. 

VOORHEES,  J.  The  prosecutor  in  this 
case  was  appointed  assistant  secretary-treas- 
urer of  the  Trenton  Waterworks  by  the 
board  of  water  commissioners  created  by  an 
act  of  the  Legislature  approved  March  1, 
1859  (P.  L.  1859,  p.  38).  The  fact  that  he 
was  an  appointee  of  tbe  water  commission- 
ers created  by  this  act  differentiates  bis 
case,  he  contends,  from  Zlegler  v.  Burk,  83 
Atl.  976,  decided  at  this  term,  which  other- 
wise is  controlling.  This  act  empowers  the 
water  commissioners  to  sue  and  be  sued, 
prosecute,  and  defend  actions  in  tbe  name  of 
tlie  water  commissioners  of  the  city  of  Tren- 
ton, and  enacts  that  they  shall  be  coifbidered 
from  the  time  of  the  organization  of  the 
board  a  body  corporate.  Tbe  first  commis- 
sioners were  appointed  by  the  act,  and  there- 
after it  was  provided  that  the  common  coun- 
cil should  annually  elect  two  commissioners 
for  three  years. 

It  Is  argued  that  the  prosecutor  occupies 
a  different  position  from  Zlegler,  because 
the  board  of  commissioners  of  the  city  of 
Trenton  have  no  jurisdiction  whatever  over 
bim.  It  is  also  urged  that  the  so-called 
Commission  Government  Act  (P.  L.  1911,  p. 
462)  did  not  abrogate  the  separate  organiza- 


tion or  department  known  as  the  "Water  De- 
partment." The  special  act  provided  tliat 
"the  waterworks  sliall  be  conducted  and 
managed  exclusively  by  and  through  a  Board 
of  Commissioners"  to  possess  all  tbe  author- 
ity and  powers  theretofore  exercised,  and 
performed  by  tbe  directors  of  the  private 
water  company,  formerly  owning  the  works 
which  said  special  act  provided  might  be  ac- 
quired by  the  city.  These  waterworks  were 
essentially  matters  of  local  and  municipal 
concern,  and  the  board  organized  for  the 
purpose  of  controlling  them  is  not  a  state 
agency,  but  is  in  substance  a  municipal 
board,  and  its  members  are  city  officers. 
Such  municipal  board  is  a  representative 
and  agent  of  the  city,  and  is  not  an  inde- 
pendent corporation,  although  It  may  be  au- 
thorized by  statute  to  sue  and  liave  a  com- 
mon seal  and  to  contract  with  reference  to 
tlie  works  in  its  own  name.  Morton  v.  Pow- 
er, 33  Minn.  621,  24  N.  W.  194.  The  opinion 
in  Board  of  Water  Commissioners  v.  People, 
137  lU.  660,  27  N.  E.  698,  reads  as  follows : 
"The  mere  fact  that  the  Legislature  saw  fit 
for  purposes  of  convenience  and  of  admin- 
istration to  give  it  (the  board  of  water  com- 
missioners) a  corporate  existence  and  invest 
it  with  certain  corporate  powers,  did  not 
prevent  it  from  being  simply  a  branch  or  an 
agency,  created  for  a  special  purpose  of  mu- 
nicipal government."  See,  also,  Brenan  t. 
People,  176  111.  620,  52  N.  E.  353,  in  which 
the  foregoing  case  is  cited. 

Although  they  were  in  a  sense  a  body  cor- 
porate, yet  they  were  amenable  to  general 
acts  of  tbe  Legislature  concerning  municipal 
boards  or  departments.  A  case  very  similar 
to  the  one  under  consideration  is  Cohn  v. 
New  Brunswick,  73  N.  J.  Law,  128,  62  Atl. 
285.  Tbe  water  commissioners  In  that  city 
were  a  body  corporate  with  power  to  sue 
and  be  sued,  yet  they  were  held  amenable  to 
"an  act  regulating  the  receipt  and  disburse- 
ment of  money  and  the  passage  of  ordinances 
pertaining  thereto,  In  any  city  of  this  state." 
P.  L.  1904,  p.  259.  Tbe  creation  of  such  de- 
partments  is  a  legislative  function,  and  not 
a  municipal  function,  unless  specially  dele- 
gated to  the  municipality,  and  it  follows  that 
such  departments  may  also  be  abolished  by 
the  power  which  created  them.  Did  the  so- 
called  Commission  Government  Act  effect  the 
abolition  of  the  water  commissioners  In  the 
city  of  Trenton?  The  language  of  the  act 
Is:  "Upon  the  organization  of  the  commis- 
sioners in  any  such  city,  elected  under  this 
act,  the  city  council,  or  other  governing  body 
or  bodies,  theretofore  acting  as  governing 
body  or  bodies  in  such  city,  and  having  any 
other  functions,  shall  ^je  iPso  facto  abolish- 
ed." We  think  this  latiguage  VsTaroad  enougb 
and  sufficiently  clear  ^  vncVM«^«  a  departmeut 
of  the  city  such  as  tiA^  t  ctea^**  Vs-J  ttie  sw 
"-Vxa^-  v^  8,c\.s&  as  a.  ?.o"«- 
■^^^^ctVooft  loT  ttie  8l4- 


clal  act  above  clteQ^ 
erning  body  having 
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ministration  of  the  affairs  of  the  municipal 
waterworks,  and  hence  that  this  depart- 
ment and  the  water  commissioners  were  abol- 
ished as  soon  as  the  commissioners  for  the 
government  of  the  city  of  Trenton  organized. 
The  resolution,  therefore,  dispensing  with 
the  ser\'lce3  of  the  prosecutor,  is  placed  upon 
the  same  basis  as  the  resolution  In  Ziegler 
V.  Bnrk. 

The  resolution  in  question  will  therefore 
be  affirmed,  with  costs. 


TRUSTEES   OF   FREE  PUBLIC  LIBRARY 

OF    NEWARK    v.    CIVIL    SERVICE 

COMMISSION  OF  NEW  JERSEY. 

(Supreme  Court  of  New  Jersey.     July  13, 
1912.) 

(Sy^hua  hy  the  Court.) 

Municipal  Corpobationb  (§  216*)  —  Em- 
PLOTfis— Qualifications— Civil  Service. 
The  action  of  the  state  civil  service  com- 
mission in  classifying  under  the  Civil  Service 
Act  (C.  S.  p.  3795)  the  appointees  and  em- 
ployes of  a  free  public  library  organized  un- 
der "An  act  to  authorize  the  establishment  of 
free  public  libraries  in  the  cities  of  the  state" 
(P.  L.  1884,  p.  110),  and  governed  by  the  re- 
vised act  (P.  L.  1905,  p.  273),  held  valid  be- 
cause such  appointees  and  employes  are  in  the 
paid  service  of  the  municipality  within  which 
such  library  is  located. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  578;  Dec.  Dig.  $ 
216.*] 

Certiorari  prosecuted  by  the  Trustees  of 
the  Free  Public  Library  of  Newark  against 
the  Civil  Service  Commission  of  New  Jersey 
to  set  aside  the  action  of  the  commission  in 
classifying  appointees  and  employ^  of  the 
free  public  library  of  Newark.  Action  of 
the  commission  affirmed. 

Argued  February  term,  1912,  before  BER- 
GEN, VOORHEES,  and  KALISCH,  JJ. 

Pitney,  Hardin  &  Skinner,  for  prosecu- 
tor. Edmund  Wilson,  Atty.  Gen.,  and  Nelson 
B.  Oaskill,  Asst  Atty.  Gen.,  for  defendant. 

VOORHEES,  J.  The  prosecutor  by  this 
writ  of  certiorari  would  set  aside  the  action 
of  the  state  civil  service  commission  in  clas- 
sifying the  appointees  and  employes  of  "the 
Trustees  of  the  Free  Public  Library  of  New- 
ark" as  part  of  the  cItU  service  of  the  mu- 
nicipality of  the  city  of  Newark. 
.  The  following  facts  appear:  The  provi- 
sions of  an  act  entitled  "An  act  to  author- 
ize the  establishment  of  free  public  libraries 
In  the  cities  of  this  state"  (P.  L.  1884,  p. 
110)  were  duly  accepted  by  the  city  of  New- 
ark at  an  election  on  the  11th  day  of  Octo- 
ber 1887.  Thereafter  five  trustees  were  ap- 
pointed by  the  mayor  of  the  city  of  Newark 
from  among  the  citizens  of  that  city  to  serve 
for  the  terms  of  one,  two,  three,  four,  and 
five  years,  respectively.  Said  five  trustees, 
together  with  the  then  mayor  and  city  su- 
perintendent of  schools,  duly  organized,  pur- 


suant to  the  provisions  of  said  act,  on  the 
9th  day  of  May,  1888.  The  trustees  at  the 
present  time  are  the  present  mayor  and  city 
superintendent  of  schools  of  said  city  and 
five'  trustees  appointed  from  time  to  time  in 
succession  to  the  original  trustees.  The  said 
board  of  trustees  was  constituted  by  said  act 
a  body  corporate  under  the  name  of  the  pros- 
ecutor. 

The  prosecutor  has  established,  maintabu, 
and  administers  in  the  said  city  of  Newark  a 
free  public  library,  as  authorized  by  tbe  pro- 
visions of  the  act  under  which  said  proseco- 
tor  was  originally  incorporated  and  by  the 
act  entitled  "An  act  concerning  free  public 
libraries,"  approved  April  14,  1905  (P.  L. 
1905,  p.  273),  by  the  provisions  of  which  the 
prosecutor  is  now  governed.  Tbe  city  of 
Newark  since  the  adoption  of  the  act  lias 
appropriated  and  raised  by  taxation  annually 
for  the  support  and  use  of  said  library  mon- 
eys in  accordance  with  the  provisions  of  tbe 
act  of  1905,  and  has  paid  them  over  to  tbe 
treasurer  of  tbe  prosecutor,  to  be  used  by  the 
prosecutor  for  the  support  of  said  library. 
On  the  27th  day  of  December,  1910,  the  civil 
service  commission  of  New  Jersey,  claiming 
to  act  under  the  provisions  of  the  Civil  Serv- 
ice Law  (P.  L.  1908,  p.  235),  classified  tbe 
employes  of  the  prosecutor  as  of  the  classi- 
fied civil  service  of  the  city  of  Newaric,  and 
as  subject  to  the  jurisdiction  of  the  citii 
service  commission  and  to  the  operation  of 
the  civil  service  law. 

The  question  presented  is  whether  tite  ap- 
pointees and  employes  of  the  corporation 
known  as  "the  Trustees  of  the  Free  Public 
Library  of  the  City  of  Newark"  fill  offices  or 
positions  in  the  paid  service  of  the  state  or 
of  the  city  of  Newark.  If  they  do  not,  they 
are  not  subject  to  the  provisions  of  tbe  Civil 
Service  Act  The  first  general  act  which  au- 
thorizes cities  to  establish  free  public  libra- 
ries was  passed  in  1879.  P.  L.  1S79,  V-  202. 
Before  that,  legislation  authorizing  the  for- 
mation of  corporations  for  library  purpos«9 
referred  not  to  associations  of  a  public  char- 
acter, but  in  the  nature  of  private  corpora- 
tions, with,  power  to  issue  stock  and  discon- 
nected with  any  governmental  agency.  See 
P.  L.  1854,  p.  448;  2  Gen.  St.  1S93,  p.  191.-.; 
P.  L.  1856,  p.  47;  P.  L.  1857,  p.  409;  P.  U 
1860,  p.  96;  P.  L.  1867,  p.  272;  P.  L.  18S2.  pi 
34;  P.  L.  1884,  p.  139— as  examples  of  such 
enactments.  The  act  of  1879,  supra,  gave  tbe 
common  council  the  right  to  establish  public 
libraries  for  the  benefit  of  the  Inhabitants  of 
any  city  and  to  levy  a  tax  of  not  more  than 
one-fifth  of  a  mill  on  the  dollar  annually  oii 
all  taxable  property  in  the  city  to  be  collect- 
ed like  other  taxes  to  be  known  as  tbe  "Li- 
brary Fund."  General  oversight  and  contrul 
by  the  city  is  provided  for  in  this  act  by  the 
appointment  by  the  mayor,  with  the  approval 
of  council,  of  the  directors,  and  although 
such  directors  have  power  to  make  by-Uw> 
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for  their  own  guidance  In  conformity  with 
the  act,  and  exclusive  control  of  the  ezpendl- 
tores,  etc.,  yet  all  moneys  are  to  be  deposited 
In  the  city  treasury,  bnt  separate  from  the 
city's  other  funds,  and  to  be  drawn  by  city 
officers  upon  the  vouchers  of  the  directors. 
The  library  and  reading  room  shall  be  for- 
ever free  to  the  use  of  the  inhabitants  of  the 
city,  subject  to  reasonable  rules  to  be  adopt- 
ed by  the  board  "in  order  to  render  the  use 

•  *  •  of  the  greatest  benefit  to  the  great- 
est number."  Reports  are  to  be  made  to 
common  council,  and  the  latter  body  are  em- 
iwwered  to  pass  ordinances  Imposing  penal- 
ties for  the  punishment  of  persons  injuring 
the  library  or  grounds,  and  for  the  failure  to 
return  any  books,  to  be  enforced  in  any  man- 
ner provided  in  the  charter  of  the  city. 

It  is  true  that  this  act  with  the  evident  In- 
tent of  encouraging  private  gifts  provides 
that  "any  person  desiring  to  make  donations 
of  money  •  ♦  •  shall  have  the  right  to 
vest  the  title  to  the  money  •  •  •  In  the 
board    of    directors    *    *    *    to    be    held 

•  •  •  by  such  board  when  accepted,  ac- 
cording   to    the    terms   of    the    deed,    etc., 

•  •  •  and  as  to  such  property,  the  board 
shall  be  held  and  considered  to  be  qpeclal 
trustees."  This  act  was  permissive,  and  did 
not  contain  a  referendum.  It,  however,  suffi- 
ciently indicates  a  legislative  intent  to  fur- 
nish to  the  inhabitants  of  cities  by  means  of 
taxation  free  access  to  books  for  the  improve- 
ment of  their  condition,  while  yet  securing 
to  donors  as  theretofore  the  same  security 
for  gifts  as  If  this  public  character  had  not 
been  imported  Into  the  organization.  It  was 
not  an  incorporation  perhaps,  but  became  a 
part  of  the  municipal  government.  Act  1884, 
p.  81,  may  be  passed  without  further  com- 
ment than  to  state  that  it  was  designed  to 
encourage  free  libraries,  and  where  an  In- 
corporation under  the  act  of  1875,  and  a  free 
library  maintained  by  public  moneys  coexist- 
ed in  the  same  city,  the  municipal  body 
might  loan  the  latter  to  the  former,  condi- 
tional upon  the  city's  representation  in  the 
board  of  trustees  of  the  incorporated  associa- 
tion. 

We  next  notice  the  act  of  1884,  "An  act  to 
authorize  the  establishment  of  free  public 
libraries  In  the  cities  of  this  state.  P.  L. 
1884,  p.  110.  Under  this  act,  the  prosecutor 
claims  its  present  incorporation.  It  contains 
a  referendum  under  which  Its  provisions 
have  been  adopted  by  the  city  of  Newark, 
and  the  trustees  are  constituted  a  body  cor- 
porate. Seven  trustees  constitute  the  board, 
one  of  whom  shall  be  the  mayor  of  the  city, 
and  one  the  superintendent  of  public  instruc- 
tion ex  officio,  the  other  five  to  be  appointed 
by  the  mayor.  The  treasurer  is  to  give 
bonds  to  the  city  for  the  faithful  perform- 
ance of  his  duties  In  an  amounl  which  the 
board  of  aldermen  shall  fix.  The  board  of 
trustees,  who  sliall  act  without  compensation, 
and  are  Interdicted  from  incurring  expenses 
or  creating  obligations  in  excess  of  annual 


appropriations  for  library  purposes,  and  of 
its  funds  on  hand,  are  intrusted  with  the  man- 
agement of  the  property  which  they  shall 
bold  in  trust,  and  are  authorized  to  receive 
from  the  city  the  money  raised  by  taxation 
for  library  purposes.  By  this  statute  it  is 
"the  duty  of  the  appropriate  board  of  said 
city  annually  thereafter  to  appropriate  and 
raise  by  tax,  in  the  same  manner  as  other 
city  taxes  are  assessed,  levied  and  collected 
in  said  city,  a  sum  equal  to  one-third  of  a 
mill  on  every  dollar  of  assessable  property 

*  •    •    of  said  city    •    •    •    which  sum 

•  •  ♦  shall  be  used  for  no  other  purpose 
than  that  of  a  free  public  library."  The 
trustees  may  receive  and  manage  any  dona- 
tion ^ade  or  to  be  made  "for  the  establish- 
ment, Increase  or  maintenance  of  a  free  pub- 
lic library  within  their  city." 

A  supplement  passed  in  1895  (P.  L.  1895,  p. 
383)  gave  the  trustees,  when  in  the^  judg- 
ment it  was  advisable  to  purchase  lands  or 
erect  buildings,  in  excess  of  annual  appro- 
priations and  funds  on  hand,  power  to  certi- 
fy to  council  the  amount  of  money  necessary 
for  the  purpose,  and  the  city  authorities  in 
their  discretion,  with  the  consent  of  the  may* 
or,  may  empower  the  board  to  make  the  ex- 
penditure to  such  amount  as  the  council  may 
deem  proper,  no  land  to  be  purchased  except 
with  concurrence  of  council  and  approval  of 
mayor,  and  then  the  title  to  be  taken  in  the 
name  of  the  city,  and  be  exempt  from  taxa- 
tion, but  the  control  to  be  in  board  of  trus- 
tees. The  city  may  issue  bonds,  with  sink- 
ing provision,  for  their  payment,  for  this 
purpose,  and  may  direct  the  library  board  to 
pay  to  the  sinking  fund  moneys  then  on 
hand. 

In  1905  an  act  was  passed  (P.  L.  1905,  p. 
273)  consolidating  and  revising  the  laws  up- 
on the  subject  of  free  libraries,  by  which  all 
such  organizations  are  now  governed  and  in- 
consistent legislation  is  repealed,  and  since 
July  4,  1905,  when  it  became  operative,  the 
prosecutor  has  been  amenable  to  it  It  is  a 
substantial  re-enactment  of  all  previously  ex- 
isting acts. 

The  prosecutor  argues  that  the  legislation 
hereinbefore  referred  to  places  the  absolute 
control  and  management  of  the  library  and 
its  funds  raised  by  taxation  in  the  body  cor- 
porate created  by  it;  that  the  establishment 
of  libraries  are  not  usually  objects  of  muni- 
cipal corporations,  either  by  definition  or- 
enumeration;  that  charters  in  the  state  have 
not  ordinarily  Included  such  power,  and  that 
of  Newark  (P.  L.  1859,  p.  476)  is  silent  in 
this  particular;  that  their  establishment  now 
Is  possible  under  the  general  legislation  only 
after  referendum,  and  that  they  are  then  not 
intrusted  to  municipal  management.  It  is 
asserted  that,  under  the  plan  outlined  in  this 
general  legislation,  to  use  the  language  of 
the  brief,  "the  library  corporation  is  not  a 
mere  fractional  part  of  the  municipality,  but 
Is  an  lndei)endent  entity  created  by  the  state, 
deriving  its  authority  directly  from  the  Leg- 
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islatnre  and  expressly  designated  by  that 
body  as  the  only  means  whereby  a  free  pub- 
lic library  can  be  maintained  at  public  ex- 
pense, within  the  limits  of  a  municipality. 
By  this  legislation,  the  conduct  of  a  public 
library  Is  not  only  not  Intrusted  to  the  mu- 
nicipality within  whose  territory  It  may  be 
established,  but  Is  expressly  removed  from 
its  control  and  Intrusted  to  a  corporation 
.<ipeclally  created  for-  the  purpose."  We  can- 
not glre  our  assent  to  this  argument. 

In  this  state  libraries  have  for  many  years 
been  considered  as  charitable  institutions. 
They  have  been  exempted  from  taxation,  and 
with  regard  to  a  specially  incorporated  libra- 
ry with  a  stock  issue  It  was  held  by  the 
Court  of  Errors  In  Be  Newark  Library  As- 
sociation, 64  N.  J.  Law,  265,  45  Atl.  622, 
wherein  the  association  contended  that  it 
was  "a  charitable  enterprise  pro  bono  publi- 
co," that  "the  charter  and  history  of  the  as- 
sociation show  that  It  was  organized  not  for 
pecuniary  gain,  but  for  educational  purposes, 
and  that  so  long  as  the  association  was  a 
going  concern  the  shares  of  stock  represented 
scarcely  anything  more  than  the  holders'  con- 
tribution to  this  benevolent  object."  Of  late 
years,  however,  highly  organized  systems  of 
education  h^ve  been  adopted  throughout  the 
country,  and  specially  is  this  true  of  our 
state. 

The  state  not  only  fosters  its  public  school 
system,  but  a  review  of  the  foregoing  legis- 
lation to  our  minds  Indicates  a  public  policy 
to  bring  Into  requisition,  as  an  adjunct  to  it, 
the  library  as  a  means  of  placing  in  the 
bands  of  Its  citizens  sources  and  collections 
o{  knowledge  to  aid  and  add  to  their  educa- 
tion, while  the  public  schools  are  performing 
their  functions,  and  after  the  attendants  up- 
on the  schools  have  been  graduated  there- 
from. The  spread  of  knowledge  and  the 
making  it  possible  for  all  citizens  to  gain  an 
education  is  deemed  for  the  highest  interest 
of  the  state.  Public  libraries,  especially  of 
late  years,  have  been  counted  as  a  means  to 
this  end,  so  much  so  that  the  Legislature 
has  deemed  it  wise  to  confer  the  right  upon 
a  municipality  to  give  in  aid  money  raised  by 
taxation  to  these  enterprises. 

To  sustain  the  right  to  make  these  dona- 
tions, in  view  of  article  1,  U  19  and  20,  of 
the  Constitution,  which  forbid  any  city  to 
give  any  money  or  property  to  or  In  aid  of 
any  individual  association  or  corporation, 
and  further  forbid  the  donation  of  land  or 
the  aniroprlatlon  of  money  by  the  state,  or 
any  municipal  corporation  to  or  for  the  use 
of  any  society,  association,  or  corporation 
whatever,  it  would  seem  necessary  to  hold 
that  these  corporations  are  a  branch  or  a 
board  of  the  municipal  government,  public  in 
-their  character,  to  manage  educational  mat- 
ters for  the  benefit  of  the  whole  community. 
They  have  been  invested  with  a  right  of 
eminent  domain  by  the  state.     They  foster 


the  general  good  of  the  community  by  pro- 
moting the  Intellectual  health  which  leads 
to  good  citizenship,  perhaps  as  much  as 
boards  of  health  promote  the  bodily  health 
and  physical  soundness  of  the  citizen,  always 
considered  a  requisite  to  good  and  eflScieot 
government,  and  a  matter  of  governmental 
concern.  To  justify  the  donations  of  public 
moneys,  it  seems  necessary  to  regard  these 
organizations  as  public  agencies  of  tbe  state, 
created  by  It  In  connection  with  its  munici- 
palities, and  as  an  incidental  part  of  tbeir 
government 

In  Rutgers  College  v.  Morgan,  Compt,  TO 
N.  J.  Law,  460,  at  page  473,  57  AtL  250,  at 
page  255,  It  was  held  that  the  Constitution 
"does  not  bar  instrumentalities  for  public 
education  provided  by  tbe  state  and  under 
its  control  by  general  laws,  where  tbe  appro- 
priation Is  made  for  such  schools.  •  •  * 
They  were  not  Intended  to  narrow  or  cir- 
cumscribe the  legislative  power  to  furnish 
facilities  by  general  laws  for  public  educa- 
tion, under  its  own  sui>erv1slon."  A  con- 
struction of  the  Library  Act  holding  libra- 
ries thus  consituted  to  be  under  the  munici- 
pal control  and  as  furnishing  facilities  for 
publlo  education  wUl  render  it  consonant 
with  tbe  Constitution,  and  enable  tbe  needed 
support  to  be  furnished  as  contemplated  by 
the  Legislature.  That  the  employes  of  this 
free  public  library  are  ofQcers  in  tbe  paid 
services  of  the  city  of  Newark  seems  to  fol- 
low at  once  from  the  determination  that  the 
library  association,  properly  considered,  is 
a  mere  municipal  board,  and  not  an  inde- 
pendent entity,  although  constituted  a  cor- 
poration by  statute,  and  such  we  think  is 
its  true  character. 

Although  the  Legislature  saw  fit,  for  its 
convenience  and  for  purposes  of  the  adminis- 
tration of  this  branch  of  its  educational  du- 
ty, as  now  constituted  under  its  public  pol- 
icy, to  create  a  corporation  will  not  prevent 
such  corporation  from  being  considered  a 
mere  branch  or  agency  for  that  special  pur- 
pose. Hlrsch  V.  Burk,  83  Atl.  979,  decided 
at  this  term.  See,  also,  1  Dillon,  Man.  Corp. 
(Ed.  1911)    vol.  1,  p.  696. 

The  action  of  the  state  dvll  service  com- 
mission in  classifying  the  appointees  and 
employes  of  the  prosecutor  will  therefore  be 
afl^med. 


HOWLAND  V.  ANDRU& 

(Court  of  Chancery  of  New  Jersey.    Jane  18, 
1912.) 

1.  Injunction  (|  62*)— Bbkach  of  REGnaic- 
TivE  Covenants. 

Where  a  covenant  on  the  part  of  a  ma- 
tor,  as  to  restrictions  to  be  inserted  in  deeds 
of  adjoining 4ot8,  was  part  of  tbe  consideration 
for  the  grantee's  deed  and  was  intended  to  im- 
pose a  burden  on  all  lots  for  the  benefit  of 
all,  equity  will  restrain  its  violation,  not  onlr 
against  the  grantor-covenantor,  but  also  agaiDst 


««>or  oth«r  oaMS  ■••  aam*  toplo  and  section  NUMBER  In  Dec.  Dls.  ft  Am.  Die.  Key  No.  Series  ft  Bep'r  Indexes 


Digitized  by  CjOOQIC 


N.J.) 


HOWLAND  V.  ANDKUS 


983 


all  subsequent   purchasers  with  notice  of  the 
fOTenant. 

|IC(1.  Note. — For  other  cases,  see  Injunction, 
Ci-nt.  Dig.  f$  124-127,  129;    Dec.  Dig.  §  62. •] 

2.  Deeds   (|  174*) — Recordino — Notice. 

P.  L.  1903,  p.  489,  I  1,  provides  for  the 
recording  of  all  instruments  in  any  wise  af- 
fecting the  title  to  any  lands,  tenements,  or 
hereditaments,  and  section  2  provides  that  the 
provisions  of  the  conveyance  act  shall  apply 
to  such  instruments.  Conveyance  act  (I*.  L. 
1898,  p.  690)  {  53,  provides  that,  as  to  in- 
stmments  authorized  to  be  recorded,  the  rec- 
ord shall  thereafter  be  notice  to  all  subsequent 
purchasers  of  the  execution  of  the  deed  or 
instrument  and  its  contents.  Held,  that  a  pur- 
chaser of  a  lot  had  constructive  notice  of  an 
agreement  of  her  grantor,  contained  in  a  re- 
:-orded  grant  of  another  lot  in  the  same  parcel, 
that  no  house  should  be  built  on  auy  lot  sold 
therein  vrhose  front  was  nearer  than  a  given 
tlistinoe  from  the  street  on  which  the  lots 
fronted. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  f  544;    Dec.  Dig.  {  174.*] 
;j.  COVENANTB  (S  51*>— Restwctiorb  —  CON- 

STECCTIOIC. 

One  covenant  in  a  deed  restricted  the 
grantee  from  locating  his  dwelling  nearer  than 
60  feet  to  a  certain  street,  while  another  hound 
the  grantor  not  to  convey  any  adjoining  lots 
"except  by  a  deed  containing  the  same  restric- 
tions as  above  recited."  A  conveyance  of  lots 
located  at  the  comer  of  the  street,  on  which 
the  first  grantee's  lot  fronted,  and  another 
street,  contained  no  restriction  on  the  right 
of  the  grantee  to  build  with  respect  to  the 
first  street  Held,  that  the  agreement  with  the 
first  grantee  referred  to  the  first  street,  and, 
although  the  second  purchaser's  house  faced 
the  cross  street,  the  side  of  it  must  be  held 
to  be  the  front  line  intended  by  the_  covenant, 
so  as  to  preclude  Its  being  built  within  60  feet. 
[Kd.  Note.— For  other  cases,  see  Covenants, 
("ent.  Dig.  {  50;   Dec.  Dig.  {  51.»] 

4.  Deeds    (§   176*)— Building   Covenants- 
Enforcement. 

Though  an  owner  of  property,  holding  un- 
der a  deed  containing  a  restrictive  building 
covenant,  built  his  house  with  the  second  story 
overhanging  a  jpiazza  which  extended  four  feet 
over  the  building  line  fixed,  it  would  not  so 
substantially  affect  the  beneficial  effect  and 
operation  of  the  covenant  as  to  preclude  such 
owner  from  enforcing  it  against  purchasers  of 
adjoining  lots  with  notice  of  the  location  be- 
fore their  purchase. 

[Ed.    Note.— For    other    cases,    see    Deeds, 
Cent.  Dig.  g  546;   Dec.  Dig.  f  176.*] 

5.  Covenants  (|  72*)— BTriu>iNa  Covknanib 
— Entobckkent. 

And  where  the  builder  located  his  house 
us  he  did  with  tlie  consent  of  his  grantor,  the 
jiiginal  owner  of  all  the  property,  and  as  a 
jubstantial  compliance  with  the  restsiction, 
>ne  subsequently  pnrchdsing  adjoining  lots 
from  such  grantor  may  not  &eat  the  location 
IS  made  without  agreement  and  in  the  asser- 
:ion  of  independent  adverse  rights  under  or  in 
.riolation  of  the  covenant,  but  is  liound  by  the 
■onsent  ^ven. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
r^ent.  Dig.  ff  73-76;  Dec.  Dig.  i  72.*] 

i.  Injunction   (|  113*)— Bestbictive  Cove- 
nants—Envobokuent. 

An  owner  ot  property  is  not  estopped  by 
aches  to  enforce  a  restrictive  building  cov- 
enant against  an  owner  of  adjoining  property 
ivbere  he  objected  to  the  erection  of  the  build- 
ng  as  soon  as  its  proposed  location  was 
wrought  to  liis  attention,  and  any  delay  in  fli- 
ng a  bill  for  an  injunction  was  caused  by  a 
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neighborly  agreement  that  work  on  the  build* 
ing  would  not  be  commenced  until  the  contro- 
versy over  the  location  was  settled;  the  con- 
duct and  statements  of  the  builder  and  his 
agents  showing  that  he  proceeded  with  the 
woric  at  his  own  risk. 

[Bd.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  H  189-210,  263;   Dec.  Dig.  f  113.*  1 

Injunction  by  Henry  S.  Howland  against 
Pauline  F.  Andnis.  Decree  for  complainant 
advised. 

This  suit  is  brought  to  enforce  a  building 
line  restriction  In  a  suburban  residential  dis- 
trict of  the  town  of  Montclair.  Joseph 
Bardsley,  the  owner  of  a  tract  of  land  lying 
between  Park  street  on  the  east  and  Valley 
road  and  North  View  avenue  on  the  west, 
about  900  feet  in  length  by  500  feet  in. 
width,  laid  out  the  land  in  building  lots, 
with  a  street  called  Wlldwood  avenue  65 
feet  In  width  through  the  middle  of  the  tract 
from  east  to  west  This  avenue  was  convey- 
ed to  the  town  by  Bardsley  and  his  grantees 
by  a  deed  dedicating  It  as  a  public  street 
The  deed  was  dated  June  1,  1003.  duly  re- 
corded, and  referred  to  a  map  attached, 
which  showed  the  lots  located  on  both  the 
northerly  and  southerly  sides  of  the  avenue. 
The  lots,  except  the  corner  lots,  fronted  100 
feet  on  Wlldwood  avenue,  and  most  of  them 
were  about  220  feet  In  depth.  The  entire 
tract  had  been  laid  out  in  building  lots  by 
Bardsley  before  the  dedication,  and  previous 
thereto  one  lot  on  the  north  side  of  Wild- 
wood  avenue  had  been  sold  to  Mr.  Mead  in 
1901,  and  one  on  the  south  side  to  Mr.  Grout 
In  1902.  Mead  and  Grout  joined  In  the 
dedication  deed.  The  lots  In  the  tract  were 
put  on  the  market  for  sale  as  fully  re- 
stricted by  Mr.  Bardsley  personally  and 
through  his  agents,  and  also  by  a  sign  on  the 
property  near  the  Valley  road.  The  full  re- 
strictions inserted  In  tJie  Mead  and  Grout 
deeds  were  covenants  on  the  part  of  the 
grantees  (1)  that  the  property  should  be  used 
for  residential  purposes  only;  (2)  that  not 
more  than  one  dwelling  should  be  erected 
on  the  lot;  (3)  that  the  cost  of  the  dwelling 
should  not  be  less  than  ^,000  (on  Mead's  lot) 
and  $8,000  (on  Grout's) ;  (4)  that  the  dwelling 
should  be  so  located  that  the  front  line 
thereof  shall  not  be  nearer  than  60  feet  to 
the  street  measured  at  right  angles  there- 
to ;  (6)  that  the  front  line  of  any  outljulldtng 
erected  should  not  be  nearer  the  street  line 
than  the  near  line  of  the  dwelling.  These 
covenants  and  agreements  were  to  run  with 
the  land  and  be  in  force  for  25  years. 

Upon  the  lot  purchased  by  Grout,  a  house 
bad  been  erected  by  Bardsley  himself  previ- 
ous to  the  purchase,  the  front  line  of  which 
was  approximately  60  feet  from  the  street 
line  of  Wlldwood  avenue.  After  the  dedica- 
tion of  the  avenue  aud  In  1905,  Bardsley  con- 
veyed to  one  BruggeYjian  »•  ^o*-  o"^  the  north 
side  of  Wlldwood  ^^enue  adlolning  Mead's 
lot  on  the  west,  wlvv^  f^e  same  covenants  on 
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the  part  ot  tbe  grantee,  except  that  the 
bnllding  cost  was  increased  to  $9,000.  These 
lots  of  Grout,  Mead,  and  Bruggeman  fronted 
only  on  Wildwood  avenue,  and  upon  their 
deeds  no  question  could  arise  as  to  the 
street  referred  to  in  the  restriction.  Com- 
plainant was  the  next  purchaser  in  March, 
1906,  and  at  that  time  both  Mead  and  Brug- 
geman bad  erected  on  their  respective  lots 
dwellings  complying  with  the  restrictions, 
and  complainant  purchased  a  lot  on  tbe 
south  side  of  Wildwood  avenue  fronting  only 
thereon.  This  lot  on  Its  easterly  side  ad- 
Joined  the  comer  lots  at  the  southwest  cor- 
ner of  Park  street  and  Wildwood  avenue,  and 
was  distant  from  Park  street  about  200  feet 
Tbe  lines  of  Park  street  and  the  avenue  form 
an  acute  angle,  and  on  the  avenue  com- 
plainant's lot  is  about  208  feet  from  Park 
street,  while  at  the  rear  it  is  192  feet  This 
fact  is  important,  because  defendant's  house 
has  been  built  on  the  corner  lot  parallel  with 
Park  street  and  not  with  Wildwood  avenue. 

On  tbe  map  attached  to  tbe  dedication  tbe 
corner  lots  both  on  tbe  northwest  and  south- 
west corner  of  Park  street  and  Wildwood 
avenue  were  laid  out  as  fronting  on  Park 
street  and  abutted  on  tbe  adjoining  Wild- 
wood  avenue  lots.  Complainant  previous  to 
his  purchase  of  his  abutting  lot  bad  not  ac- 
tually seen  tbe  map,  but  knew,  as  he  says, 
that  the  corner  lots  fronted  on  Park  street 
He  first  contemplated,  as  be  says,  tbe  pur- 
chase of  the  two  corner  lots  instead  of  the 
lot  abutting  on  them,  and  during  negotiations 
on  this  basis  was  informed  by  Mr.  Bardsley 
that  tbe  building  to  be  erected  on  the  corner 
lots  was  to  be  60  feet  back  from  Wildwood 
avenue.  On  concluding  to  purchase  the  abut- 
ting lot,  complainant  required,  as  be  says, 
some  protection  by  a  restriction  on  the  cor- 
ner lots,  and  Bardsley  by  a  letter  of  March 
14,  1006,  stated  that  he  had  instructed  the 
Insertion  of  a  clause  in  tbe  deed  "to  the 
effect  that  the  adjoining  plots  will  be  re- 
stricted in  tbe  same  manner  as  yours."  On 
March  16,  1906,  Bardsley  conveyed  to  com- 
plainant his  lot  fronting  100  feet  on  Wild- 
wood  avenue  by  a  deed  containing  the  same 
restrictions  Ipsissimls  verbis  as  all  the  pre- 
vious deeds;  tbe  building  cost  being  $9,000. 
This  further  special  covenant  follows  on  tbe 
part  of  the  grantor,  and  its  precise  form 
Is  important  because  of  the  correction  of  the 
original  draft,  which  is  noted  before  execu- 
tion: "And  the  parties  of  the  first  part 
hereby  agree  that  they  will  not  convey  any  of 
tbe  adjoining  lots,  except  by  a  deed  contain- 
ing the  same  restrictions  as  above  recited." 
This  interlineation  and  the  erasures  were 
noted  by  the  attorney  of  the  Title  Company 
who  received  instructions  to  draw  tbe  deed 
and  who  witnessed  tbe  deed. 

Complainant  after  the  purchase  erected  at 
once  a  dweiliii>r.  lociiting  its  front  line  ap- 
proximately CO  fcL't  from  Wildwood  avenue, 
and,   after   an   approval   as   to   location   by 


Grout,  his  neighbor  on  the  west,  and  Bards- 
ley, the  then  owner  of  the  lots  adjoining  on 
both  sidea  In  the  following  month,  Groot 
purchased  the  vacant  lot  lying  between  com- 
plainant and  his  own  lot,  with  tbe  asiial 
restrictions.  Grout  still  owns  this  lot  and 
it  forms  part  of  his  residence  property  ot  200 
feet  frontage  on  the  avenua  In  September. 
1907,  the  lot  on  tbe  north  side  of  Wildwood 
avenue,  opposite  complainant's  and  abattln;; 
on  tbe  corner  lots  on  the  north  comer  of 
Park  street  and  the  avenue,  was  sold  to  a 
Mr.  Ludlow,  and  in  May,  1909,  and  Febru- 
ary, 1910,  lots  on  the  north  side  of  the  ave- 
nue were  sold  to  Vaux  and  Betts,  witli  tbe 
usual  restrictions.  On  December  17,  1909. 
occurred  tbe  first  sale  of  any  of  tbe  comer 
lots  located  on  Park  street,  when  Bardsley 
conveyed  to  Mr.  Hubbard  the  lot  on  tbe 
northwest  comer  and  described  as  fronting 
117  feet  on  Park  street  and  185  feet  on  Wild- 
wood  avenue.  In  this  deed  the  building  is 
restricted  to  dwellings,  but  the  restriction 
of  the  building  line  was  "not  less  than  50 
feet  from  Park  street  or  30  feet  from  Wild- 
wood  avenue."  No  dwelling  has  been  erec^ 
ed  on  the  Hubbard  comer  lot 

Tbe  defendant  Mrs.  Andrns,  on  October  1, 
1910,  purchased  the  tract  on  tbe  soutliwest 
comer  of  Park  street  and  Wildwood  avenue, 
fronting  about  226  feet  on  Park  street  and 
208  feet  on  Wildwood  avenue.  Tbls  com- 
prised tbe  two  corner  lots  shown  on  the 
map,  but  the  description  conveys  as  a  single 
lot  and  without  any  reference  to  the  map. 
The  restrictions  are  (X)  that  no  more  than 
two  one-family  private  dwellings  costing  not 
less  than  $9,000  each  are  to  be  placed  on  tbe 
tract;  (2)  the  houses  to  face  on  Park  street 
on  lots  having  a  frontage  of  not  less  tban 
100  feet;  (3)  tbe  front  foundation  walls  of 
said  dwellings  to  be  at  least  60  feet  from 
the  westerly  side  of  Park  street;  (4)  tlie 
outbuildings  to  be  next  the  southerly  Hue 
of  each  lot  and  no  nearer  Park  street  than 
the  rear  line  of  the  dwelling.  No  restriction 
as  to  distance  from  the  Wildwood  avenue 
line  Is  made.  No  restrictive  covenants  on 
the  part  of  the  grantor  are  contained  In  the 
deod,  nor  was  there  in  this  deed,  or  In  any 
other  of  the  grantor's  deeds  except  the  deed 
to  the  town  of  Montclair,  any  reference  to 
the  map  referred  to  In  the  town  deed.  The 
conveyance  to  complainant  containing  tbe 
grantor's  covenant  as  to  restrictions  to  tie 
put  in  tbe  deeds  for  adjoining  lots,  was  re- 
corded on  March  19,  1006,  and,  as  defend- 
ant's actual  notice  of  this  covenant  Is  de- 
nied and  has  not  been  proved  by  tbe  com- 
plainant the  deed  Is  relied  on  as  constructive 
notice.  The  husband  of  defendant  who  act- 
ed as  her  agent  in  the  purchase  of  tlie  lot 
admits  that  from  passing  through  tbe  ave- 
nue, he  knew  in  a  general  way  that  tbe 
Wildwood  avenue  bouses  were  on  a  line  at  a 
uniform  distance  from  the  avenue,  but  says 
that  be  bad  no  actual  knowledge  of   tbe 
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covenant  In  complainant's  deed  In  reference 
to  restrictions  on  adjoining  lots  until  about 
April  10,  1911,  after  he  had  located  defend-  i 
ant's  house  and  commenced  Its  construction. ! 
Defendant's  house,  a  building  about  60  feet  i 
front  by  30  feet  deep,  with  an  extension  of  | 
about  17  feet.  Is  located  parallel  with  Park  ! 
street   and   not  Wlldwood  avenue,  and   75 1 
feet  distant  from  Paris  street ;  the  north  line  ; 
of  the  house  as  located  Is  40  feet  only  from  [ 
Wlldwood  avenue  on  its  easterly  end,  and 
36  feet  at  the  westerly   end ;    Park  street ; 
and  Wlldwood  avenue  mailing  an  acute  an- ; 
gle.  j 

The    substantial    questions    In    the    case  ■ 
raised  by  the  defense,  aa  to  the  operation  I 
and  effect  of  the  restrictive  covenant  in  the 
complainant's  deed,  are  (1)   that  the  cove- ' 
nant  is  purely  a  personal  covenant  of  the  ^ 
grantor,  and  neither  runs  with  defendant's  { 
land  at  law,  nor  creates  a  burden  thereon  in 
equity ;    (2)  that  the  covenant  in  complain- 
ant's deed  strictly  construed,  as  it  Is  claim- 
ed it  must  be,  applies,  so  far  as  the  corner 
lot  is  concerned,  to  a  frontage  of  the  house 
on  Paris  street  and  not  on  Wlldwood  avenue. 
As  further  defenses  to  the  issuance  of  an 
Injunction,  if  the   covenant  should   be*beld 
to    impose   an   equitable   restriction   on   her 
lot,  defendant  sets  up  (1)  complainant's  own 
violation  of  the  restriction  as  to  the  build- 
ing line,  by  the  erection  of  his  own  house 
nearer  than  60  feet,  and  (2)  laches  in  ap- 
plication for  the  Injunction.   . 

B.  D.  Whiting,  of  Newark  (Sommer,  Col- 
by &  Whiting,  of  counsel),  for  complainant. 
E.  B.  Goodell,  of  Montclair,  and  John  R. 
Hardin,  of  Newark,  for  defendant. 

KMERT,  V.  O.  (after  stating  the  facts  as 
above).  [1]  The  covenant  on  the  part  of 
the  grantor  as  to  the  restrictions  to  be  In- 
serted in  deeds  of  "adjoining  lots"  was  part 
of  the  consideration  for  the  complainant's 
deed.  The  restrictions  upon  complainant's 
lots  were  imposed  by  way  of  benefit  to  the 
adjoining  lots  of  the  grantor  and  for  the  pur- 
pose of  carrying  out  a  general  plan  aa  to 
lots  fronting  on  Wlldwood  avenue.  They 
were  declared  to  run  with  the  lands  con- 
veyed, and  the  covenant  as  to  similar  restric- 
tions on  the  adjoining  lots  was  Intended  to 
be  of  the  same  character  as  attaching  a 
burden  on  the  land  and  to  run  with  the 
land,  and  not  to  be  merely  personal  to  the 
grantor.  And  so  far  as  purchasers  with  no- 
tice are  concerned,  the  covenant  Is  enforce- 
able and  must  be  considered  as  inserted  In 
their  deeds  upon  the  fundamental  princi- 
ple that  equity  regards  that  as  done  which 
ought  to  be  done.  This  principle  is  the 
general  basis  and  origin  of  equitable  es- 
tates and  interests  In  lands  arising  out  of 
executory  contracts  in  relation  thereto.  1 
Pom.  Eq.  Jur.  |  369. 

An  executory  covenant  restricting  the  use 


of  real  property  operates  by  way  ot  Impos- 
ing an  equitable  burden  on  the  property  af- 
fected, as  pointed  out  by  Chief  Justice  Beas- 
ley  in  Brewer  v.  Marshall,  19  N.  J.  Eq. 
537.  544,  97  Am.  Dec.  679,  Err.  &  App.  1868, 
and  by  Sir  Qeorge  Jessell  in  London  &  S.  W. 
R.  Co.  v.  Gomm,  20  Ch.  Dlv.  562,  583  (C.  A. 
18S2);  3  Pom.  Eq.  Juris.  §  1205,  and  notes. 
Purchasers  acquiring  legal  title  to  the  lands 
subsequent  to  a  restrictive  contract  made 
by  their  grantor  and  with  notice  thereof 
hold  the  lands  subject  to  the  burden.  Kirk- 
patrick  v.  Peshlne,  24  N.  J.  Eq.  206;  Leaver 
V.  Gorman,  73  N.  J.  Eq.  129,  131,  67  AU.  Ul 
(Stevens,  V.  C.  1907). 

[2]  By  the  act  of  1903  (P.  L.  p.  489)  §  1, 
all  Instruments  of  every  kind  In  any  wise 
affecting  the  title  to  lands,  or  containing  any 
agreement  «n  relation  thereto,  or  granting 
any  right  or  interest  therein,  were  authoriz- 
ed to  be  recorded,  and  by  section  2  the  pro- 
visions of  the  conveyance  act  (Revision  of 
1898)  were  extended  to  all  such  instruments. 
By  the  Fifty-Third  section  of  the  conveyance 
act  revision  (P.  L.  1898,  p.  690),  it  was  pro- 
vided that,  as  to  instruments  authorized  to 
be  recorded,  the  "record  shall  be  thereafter 
notice  to  all  subsequent  purchasers  of  the 
execution  of  the  deed  or  Instrument  and  of 
Its  contents."  By  force  of  this  statute,  de- 
fendant, as  purctiaser  of  a  lot  in  reference 
to  which  the  agreement  was  made,  had  con- 
structive notice  of  the  agreement  of  her 
grantor  relating  to  the  covenant  to  be  insert- 
ed in  the  deed  for  defendant's  lands.  Wheth- 
er the  record  of  the  agreement  would  have 
been  constructive  notice  if  it  had  been  con- 
tained in  any  deed  or  instrument  executed 
by  the  grantor  other  than  that  of  the  lot  ad- 
Joiuing  defendant,  it  may  not  be  necessary 
to  determine,  but,  as  it  seems  to  me,  defend- 
ant was  bound  to  examine  the  record  of  the 
conveyances  of  adjoining  lots,  and  Is  as  much 
bound  by  agreements  in  reference  to  her  lot 
benefiting  these  adjoining  lots  as  If  the  deeds 
for  the  latter  had  contained  .grants  of  legal 
easements  or  covenants  legally  running  with 
the  land  for  the  benefit  of  the  adjoining  lots. 

The  evidence  shows,  I  think,  that,  as  to 
lots  fronting  or  sold  as  fronting  on  Wild- 
wood  avenue,  there  was  a  general  plan  of 
restricted  building  line  adopted  by  the  gran- 
tor and  enforceable  against  him  and  all 
claiming  under  him,  and  by  one  grantee  of 
lots  fronting  on  the  avenue  against  any  oth- 
er grantee,  without  regard  to  any  express 
covenant  on  the  grantor's  part  In  bis  deeds, 
but  this  evidence  as  to  such  general  plan 
is  not  perhaps  sufficient  of  itself  to  cover 
the  comer  lots  as  laid  down  on  the  map. 
But  as  no  lots  were  sold  by  reference  to  the 
map,  it  was  plainly  v?lthin  tbe  power  of 
the  grantor  to  change  ttoe  frontage  of  the 
comer  lots,  and  by  ^  express  contract  to 
make  clear  to  an  l^^v  AVtiS  v^i^cliaBet  ot  an 
abutting  lot  that  tV.  ^  ost^^'^^'^°'^  ^^  ^°  ^^^*' 
wood  avenue  did    ^^  ^   a  V>  "^^^  "^"^^^^^  "^'>^- 
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And  this  was  the  object,  I  think,  of  his  ex- 
press covenant  In  complainant's  deed. 

[3]  Assuming  that  the  covenant  in  ques- 
tion affects  defendant's  lands,  It  Is  next 
claimed  on  her  behalf  that  the  restrictive 
covenant,  properly  construed,  would  not  ap- 
ply to  the  line  of  her  dwelling  toward  Wild- 
wood  avenue,  but  Is  a  covenant  applying  to 
the  front  line  of  the  building  to  be  erected, 
which  line  is  toward  Park  street  The  agree- 
ment with  complainant  in  reference  to  the 
adjoining  lots  was  that  they  should  not  be 
conveyed  "except  by  a  deed  containing  the 
same  restrictions  as  above  recited,"  1.  e.,  as 
recited  in  complainant's  deed.  Inasmuch 
as  complainant's  lot  fronted  or  bounded  only 
on  WUdwood  avenue,  this  avenue  must  be  the 
street  referred  to  in  complainant's  deed  as 
the  street  from  which  the  distance  of  60  feet 
was  to  be  measured.  If,  therefore,  the  deed 
conveying  the  adjoining  lots  contained  the 
same  restrictions  as  recited  in  complainant's 
deed,  they  must  necessarily,  I  think,  apply 
at  least  to  the  line  of  the  house  measured 
from  Wildwood  avenue,  and  the  language  of 
the  covenant,  when  inserted,  should  be  sncb 
as  to  apply  to  Wildwood  avenue.  If  the 
same  restrictions  as  to  distance  of  the  frotit 
line  from  Wildwood  avenue  are  to  apply, 
then  no  part  of  this  front  line  can  be  nearer 
than  60  feet,  and  this  without  regard  to 
the  street  on  which  the  house  itself  on  the 
comer  lots  may  front.  Complainant's  deed 
would  not,  as  I  take  it,  prevent  his  building 
a  house  on  his  lot  which  fronted  toward 
Park  street,  but  no  part  of  the  line  of  his 
dwelling  which  "fronts"  to  Wildwood  avenue 
can  be  nearer  than  60  feet.  For  the  pur- 
pose of  the  covenant,  the  line  of  the  dwelling 
"fronting"  toward  the  street  from  which 
the  measurements  are  to  be  taken  Is  to  be 
considered  as  the  "front  line"  Intended  by 
the  covenant,  although  this  line  might  be  In 
fact  the  side  line  of  the  dwelling. 

On  the  merits  of  the  case,  therefore,  and 
so  far  as  relates  to  the  question  whether 
defendant's  lot  Is  subject  to  the  burden  of 
the  covenant  restricting  the  distance  from 
Wildwood  avenue,  the  complainant's  case  is 
made   out. 

[4]  Defendant  further  claims  that  the  com- 
plainant is  disentitled  to  the  aid  of  a  court 
of  euuitv  in  enfordne  the  covenants  by  In- 
junction, or  otherwise,  for  two  reasons: 
First,  t>ecause  he  has  himself  violated  the 
covenant  ly  the  erection  ot  bis  dwelling  four 
feet  within  the  restricted  line;  and,  second, 
because  of  laches  in  his  application  for  re- 
lief. 

As  to  the  erection  of  complainant's  dwell- 
ing, the  facts  proved  are  that  the  dwelling 
fronts  toward  Wildwood  avenue;  the  build- 
ing beinst  about  60  feet  in  width.  The  cel- 
lar or  foundation  wall  of  the  entire  front 
is  on  or  back  of  the  restricted  line,  but  a 
terrace  or  piazza  supported  and  inclosed  by 
a  solid  wall  three  or  four  feet  high  ex- 
tends about  10  feet  beyond  the  cellar  line 


and  Is  about  30  feet  in  length — one-taaVf  of 
the  whole  frontage  of  the  house.  This  pttiz- 
za  or  terrace  is  an  open  one,  but  al)ove  ft 
the  second  story  of  the  house  (being  at  tbla 
part  about  80  feet  in  width)  extends  fonr 
feet  beyond  the  60-foot  line,  and  Is  about 
four  feet  nearer  the  street  line  than  the  cel- 
lar wall.  This  part  of  the  dwelling  projects 
over  the  rear  portion  of  the  open  piazza  and 
is  supported  by  four  columns,  which  go 
through  the  piazza  floor  and  rest  on  piers. 
The  open  piazza  or  terrace  itself  cannot  tn 
my  Judgment  be  considered  as  a  portion  of 
the  front  line  of  the  dwelling  within  tbe 
restricted  line,  but  the  second  story  projec- 
tion is  within  the  restricted  line,  and  as  to 
this  the  real  question  is  whether  this  viola- 
tion of  the  covenant  by  complainant  is  snch 
as  to  disentitle  him  to  any  enforcemoit  of 
the  covenant  whatever. 

The  equitable  rule  applicable  to  tbe  solu- 
tion of  tbe  question  is  the  general  funda- 
mental rule  or  maxim  that  tbe  complainant 
must  come  into  court  with  clean  hands, 
or,  as  it  is  sometimes  expressed:  "He  that 
hath  committed  iniquity  shall  not  have  eqnl- 
ty."  ^In  determining  wbether  the  complain- 
ant is  chargeable  with  such  inequitable  con- 
duct as  to  disentitle  him  to  enforce  any 
rights  whatever  under  a  restrictive  contract, 
the  whole  situation  and  circumstances  as  to 
the  nature,  burden,  and  object  of  the  re- 
strictive contract,  and  the  extent  to  which 
the  violation  by  the  complainant  affects  tJhe 
contract,  must  be  considered  as  well  as  the 
circumstances  of  Its  violation.  The  denial 
of  the  remedy  or  relief  upon  the  covenant  is 
not  a  conclusion  which  follows  necessarily 
upon  the  fact  of  complainant's  violation,  but 
the  denial  of  complainant's  right  to  equita- 
ble relief  for  protection  of  his  equitable 
right  depends  on  the  whole  circumstances  of 
tbe  case  as  affecting  bis  own  equitable  status. 

The  violation  to  have  this  effect  must,  I 
think,  be  such  as  to  affect  in  a  substantial 
manner  the  benefit  to  the  adjoining  lots  of 
the  covenant  imposed  on  the  complainant  as 
part  of  the  consideration  of  the  grantor's 
deed  to  complainant  Considering  the  nuuii- 
fest  general  object  of  the  covenant  and  the 
effect  of  this  structure,  this  projection  of 
tbe  second  story  a  few  feet  beyond  the  eo- 
foot  line  does  not  in  my  Judgment  so  snh- 
stantially  affect  the  beneficial  effect  and  op- 
eration of  complainant's  own  covenant  as  to 
disentitle  complainant  to  Its  enforcement 
against  purchasers  of  the  adjoining  lots  with 
notice  of  the  location  before  their  purchase. 

[5]  There  is  a  further  reason  why  the 
complainant's  construction  of  his  dwelling  on 
these  lines  cannot  be  considered  as  an  in- 
equity which  deprives  him  of  any  relief  on 
his  grantor's  covenants.  It  Is  proved  that, 
before  locating  and  building  his  dwelling,  he 
submitted  the  plans  to  bis  grantor,  Mr. 
Bardsley,  then  still  the  owner  of  the  adjoin- 
ing lots  on  both  sides,  and  that  Mr.  Bardsler 
approved  and  consented  to  them  as  comply- 
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lag  with  the  restrictions,  and  the  dwelling 
was  erected  after  such  approval.  This  ap- 
proval was  proved,  It  Is  true,  by  parol  evi- 
dence dehors  the  deed,  and  no  evidence  of 
defendant's  knowledge  of  it  has  been  shown. 
But  while  this  fact  would  be  important  as  a 
defense  If  the  application  now  were  made  to 
enforce  against  defendant  a  parol  question 
of  the  covenant  in  the  deed  of  which  defend- 
ant has  constructive  notice,  it  is  not  entitled 
to  any  decisive  consideration  upon  the  pre- 
cli^e  question  now  to  be  solved,  viz.,  whether 
the  complainant's  location  of  the  upper  story 
of  his  dwelling  a  few  feet  within  the  re- 
stricted line  is,  on  the  whole  circumstances 
of  fhe  case,  such  an  Inequity  that  he  should 
be  deprived  of  any  equitable  relief  upon  the 
covenants  as  to  the  adjoining  lots.  And,  in 
solving  that  nu»»sHon  of  complainant's  status, 
the  conduct  of  the  grantor  who  then  owned 
those  adjoining  lots,  in  approving  the  con- 
struction as  a  proper  location  of  the  line 
under  the  covenant,  is  vital  and  decisive. 

Defendant's  contention  is  that  this  loca- 
tion, even  if  consented  to  by  the  grantor,  had 
the  effect  ipso  facto  of  relieving  the  adjoin- 
ing lots  from  any  burden  of  the  covenants 
as  to  the  restricted  line,  so  far  as  they  were 
imposed  by  the  deed  itself,  and  that  any  sub- 
sequent grantee,  without  notice  of  the  loca- 
tion by  consent  and  with  notice  only  of 
the  restriction  In  the  deed,  holds  the  adjoin- 
ing lots  free  from  any  restriction  as  to  the 
distance  of  the  dwelling  from  Wildwood  ave- 
nue merely  because  a  portion  of  the  dwell- 
ing is  within  the  line. 

In  my  Judgment  the  matter  of  the  loca- 
tion of  the  dwelling  on  the  line  in  this  case 
was  somewhat  analogous  to  the  location  of 
a  boundary,  and  locations  of  dwellings,  not 
being  such  as  apparently  and  substantially 
afTect  the  beneflcial  operation  of  the  cove- 
nants, should  not  as  between  subsequent 
purchasers  claiming  nnder  the  parties  agree- 
ing on  the  location  be  treated  as  if  made 
without  agreement  and  nnder  the  assertion 
of  independent  adverse  rights  under  the  cov- 
enant, or  in  violation  of  it 

Defendant's  claim  that  this  location  was  a 
violation  of  the  covenant,  putting  complain- 
ant in  snch  an  inequitable  position  as  to 
disentitle  him  to  enforce  the  covenant  in 
equity,  is  therefore  fairly  met,  I  think,  on 
the  proofs  with  the  answer  that  the  location 
was  agreed  on  by  the  parties  then  interest- 
ed, as  a  substantial  compliance  with  the  re- 
striction, and  with  the  object  of  substantial- 
ly complying  with  It  and  securing  its  benefits 
to  the  adjoining  lots. 

[8]  The  objection  of  laches  on  the  part  of 
the  complainant  in  applying  for  relief  is  not 
well  founded,  and  for  two  reasons:  First, 
there  was  in  fact  no  unreasonable  delay. 
Complainant  objected  to  the  erection  of  the 
defendant's  dwelling  promptly  and  as  soon 


as  Its  proposed  location  was  brongbt  to  hla 
notice.  He  had  immediate  conferences  on  the 
subject  with  the  defendant  and  his  agents, 
and,  as  the  result  of  these,  there  was,  as  be 
says,  an  understanding  with  him  that  de- 
fendant would  not  proceed  further  until  they 
came  to  some  agreement  about  the  building 
line.  This  understanding  is  not  denied  by 
defendant,  and  was  made  about  the  10th  of 
April,  1911.  Work  on  the  building  was  In 
fact  stopped  at  intervals  after  this  time,  but, 
as  defendant  and  bis  architect  say,  not  per- 
manently, but  for  the  purposes  connected 
with  a  change — not  In  the  location,  but  in  the 
plans  for  the  structure.  Complainant  had 
no  information  as  to  this  cause  of  the  stop- 
page. The  actual  construction  of  the  cellar 
walls  on  the  line  as  located  did  not  take 
place  until  about  the  Ist  of  June,  and  the 
foundations  were  completed  about  June  20th. 
On  the  23d  of  June  complainant  communicat- 
ed with  Mr.  Andrus  by  telephone,  asking 
about  the  agreement,  to  which  Mr.  Andrus 
replied  that  "we  decided  that  the  agreement 
was  not  necessary,  that  we  were  well  within 
oup  rights  the  way  we  were  building,  and 
the  work  was  going  ahead."  Ciomplalnant 
on  the  28th  of  June  gave  formal  written  no- 
tice of  bis  claim  through  his  attorneys,  and 
on  July  5th  filed  the  bllL  Application  for 
preliminary  injunction  was  promptly  made 
but  was  denied,  and  defendant  at  his  own 
risk  has  gone  on  with  putting  up  the  frame 
of  the  building  and  inclosing  it  since  the 
Interview  of  June  23d. 

On  these  facts,  it  is  clear,  I  think,  that 
there  has  been  no  such  laches  as  to  deprive 
complainant  of  a  right  to  apply  for  relief, 
and  that  the  delay  in  filing  the  bUl  in  fact 
occurred  by  reason  of  complainant's  reliance 
on  the  conclusion  of  some  neighborly  ar- 
rangement about  the  location.  And,  inas- 
much as  it  appears  from  Mr.  Andrus'  evi- 
dence that  the  defendant  had  decided  to 
proceed  with  the  erection  of  the  dwelling  on 
the  line  proposed,  solely  on  the  ground  that 
it  was  within  their  rights,  and  therefore 
declined  to  make  any  agreement,  there  can 
be  no  claim  that  defendant  relied  on  com- 
plainant's delay,  or  was  so  injured  'thereby 
as  to  make  it  a  bar  to  relief.  The  defend- 
ant, as  It  appears  In  the  case,  received  a 
warranty  deed  from  Bardsley  and  a  guar- 
anty of  title  from  a  title  company,  and  on 
the  advice  of  counsel  determined  to  stand 
on  her  rights  and  contest  complainant's 
claim.  Relying  on  this  claim  of  right,  and 
not  on  any  encouragement  by  complainant's 
laches,  she  proceeded  with  the  building  at 
her  risk.  This  circumstance  differentiates 
this  case  from  the  cases  cited  where  laches 
was  held  to  be  a  bar  to  an  Injunction. 

Decree  for  compl^Vnant  ^*U  ^  advised, 
to  be  settled  on  notVon 
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GOODBODT  et  al.  ▼.  DELANEY  et  aL 

(Court  of  Chancery  of  New  Jersey.    June  14, 
1912.) 

1.  Equity  (J  212*)_—Pi.eadihq— Replication. 

Where  a  replication  ie  filed  without  ob- 
jecting to  the  answer,  it  will  be  assumed  that 
defendant  answered  fully  all  of  the  allegations 
of  the  bill  in  accordance  with  the  course  and 
practice  of  equity. 

[Ed.  Note.— For  other  cases,  see  Equity, 
Cent.  Dig.  i  485;    Dec.  Dig.  {  212.*] 

2.  CORPOBATION'S  (|  213*)— Represbstative 
Actions  by  Stockholdebs— Natubb— Jodq- 

MENT. 

A  suit  by  stockholders  on  their  own  be- 
half and  on  behalf  of  all  other  stockholders 
similarly  situated  on  a  cause  of  action  in  fa- 
vor of  the  corporation  is  a  suit  on  behalf  of 
the  corporation,  and  a  decree  adjudicates  the 
rights  of  the  corporation,  and,  after  the  insti- 
tution of  the  suit,  no  other  stockholder  may 
prosecute  a  similar  suit  in  his  own  name  for 
the  same  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Dec.  Dig.  I  213.*] 

8.  Equity  ({  237*)  —  Pi.b».dino  —  Answer  — 

Demubbeb. 

Where  defendant  fully  answered  the  bill 
and  claimed  the  benefit  of  the  facts  as  if  de- 
murred to,  the  demurrer,  so  far  as  it  relies 
on  facts  stated  in  the  bill  which  have  been  an- 
swered, must  be  considered  as  overruled  by 
the  answer,  and  the  questions  of  law  raised  by 
it  must  be  determined  at  the  final  hearing  on 
the  facts  disclosed  by  the  evidence  in  support 
of  the  answer. 

[Ed.  Note.— For  other  cases,  see  Equity, 
Cent.  Dig.  i  492;  Dec  Dig.  |  237.*] 

4.  CoBPoHATiows  (I  211*) —Actions  by 
Stockuoldeks  —  Disqualification  —  Man- 
NEB  OF  Raising. 

Where  the  disqualification  of  a  stockhold- 
er, suing  on  his  own  behalf  and  on  behalf  of 
all  other  stockholders  similarly  situated  on  a 
cause  of  action  in  favor  of  the  corporation, 
appears  on  the  face  of  the  record,  the  question 
may  be  raised  by  demurrer,  but,  where  it 
does  not  so  appear,  it  can  only  be  raised  by 
answer  or  by  a  proper  amendment  to  an  an- 
swer already  filed. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
Uons,  Cent.  Dig.  {$  814-818,  820,  821,  823, 
824;    Dec.  Dig.  i  211.*] 

6.  Corporations  (|  211*)— Actions  by  Stock- 
HOLDEBs  — Disqualification- Manneb  of 
Raising. 

Stockholders  brought  a  suit,  on  their  own 
behalf  and  on  behalf  of  others  similarly  sit- 
uated, on  a  cause  of  action  in  favor  of  the 
corporation.  Defendant  answered  the  bill  fully 
and  claimed  the  benefit  of  the  facts  as  if  de- 
murred to.  Subsequent^  other  stockholders, 
claiming  to  be  similarly  situated  with  complain- 
ants, were  admitted  as  parties  complainant, 
and  defendant  demurred  to  the  bill  as  prose- 
cuted by  such  other  stockholders.  Bela,  that 
the  answer  overruled  the  demurrer  and  it  must 
be  suppressed  for  irregularity. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  §§  814-818,  820,  821,  823, 
824;   Dec.  Dig.  |  211.*] 

6.  Cobpobations  ({  210*)— Actions  by  Stock- 
noi-DERS— Bight  of  Stockholders  to  Sue 
AS  Complainants. 

A  defendant  in  an  action  by  stockholders, 
suing  on  a  cause  of  action  in  favor  of  the  cor- 
poration, may  question  the  standing  of  other 
stockholders  admitted  as  complainants  after 
the  making  of  the  issues  between  the  original 
parties,  and  the  omission  in  the  order  admit- 


ting such  other  stockholders  to  glYe  defend- 
ant such  right  does  not  prevent  his  question- 
ing their  qualifications  by  way  of  amendment 
to  the  answer,  but  the  amendment  must  be 
strictly  confined  to  the  qualifications  of  such 
other  stockholders. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  |{  808-813;  Dec.  Dig.  |  210.*1 

Suit  by  Marcus  Ooodbody  and  others 
against  Ordener  J.  Delaney  and  others.  Mo- 
tion to  suppress  a  demurrer  granted. 

John  B.  Humphreys,  of  Paterson,  for  the 
motion.  Samuel  H.  Rlcliards,  of  Camden, 
contra. 

HOWELL,  V.  C.  This  ia  a  motion  to  sup- 
press a  demurrer  on  the  ground  of  irregu- 
larity. The  original  suit  was  brougbt  by 
Marcus  Goodbody  and  William  U.  Goodbody 
as  stockholders  of  the  Fisheries  Company 
for  the  purpose  of  litigating  a  cause  of  ac- 
tion which  they  claim  in  their  bill  runs  in 
favor  of  the  company.  The  suit  was  brought 
not  only  on  their  own  behalf  but  on  behalf 
of  all  other  stockholders  similarly  situated 
with  them,  who  might  come  in  and  contril>- 
nte  to  the  expenses  of  the  suit 

[1]  The  principal  defendant,  or  the  de- 
fendant against  whom  the  principal  proceed- 
ing is,  Delaney,  chose  to  answer  the  bill, 
and,  inasmuch  as  a  replication  was  filed 
without  objection  to  the  answer,  it  will  be 
assumed  that  he  answered  fully  all  of  the 
allegations  in  accordance  with  the  coarse 
and  practice  of  this  court.  The  cause  wa» 
then  referred  to  a  vice  chancellor;  consider- 
able testimony  has  been  taken  before  him  on 
the  part  of  the  complainant;  in  fact,  they 
say  that  they  have  nearly  completed  their 
principal  case.  At  this  point  52  persons, 
claiming  to  be  stockholders  of  the  company 
and  to  be  similarly  situated  as  such  stock- 
holders with  the  complainants,  applied  for 
leave  to  be  admitted  as  parties  complainant 
to  the  suit  The  apiJlication  was  made, 
beard,  and  granted  ex  parte,  and  an  order 
was  made  admitting  them  as. parties  com- 
plainant. Among  the  parties  who  were  thus 
admitted  were  Shepard,  Cauda,  Goodklnd, 
and  Aron. 

A  motion  was  made  to  discharge  the  order 
admitting  these  52  complainants  as  improvi- 
dently  made,  on  the  ground  that  the  petition 
and  other  moving  papers  failed  to  show  that 
they  had  authorized  the  application  therefor. 
This  motion  was  denied,  whereupon  the  de- 
fendant Delaney  filed  a  demurrer  to  the  bill 
as  prosecuted  by  Shepard,  Cauda,  Goodklnd. 
and  Aron,  four  of  the  newly  admitted  de- 
fendants. 

Delaney  by  his  answer  had  prayed  that  he 
might  hare  the  benefit  of  the  facta  set  ont  in 
such  answer  by  way  of  demurrer  for  rea- 
sons stated  in  that  behalf  in  the  answer. 
For  causes  of  demurrer  to  the  bill  as  ex- 
hibited by  Shepurd,  Cauda,  Goodklnd,  and 
Aron,  he  alleges  the  same  causes  that  ho  h»d 
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previously  set  out  in  his  answer.  The  de- 
murrer was  filed  without  the  consent  of  the 
complainant  or  the  leave  of  the  court,  and 
motion  Is  now  made  to  suppress  It  for  Irreg- 
ularity or  In  the  altematilTe  to  strilce  It  out 
as  frivolous.  At  the  time  of  the  filing  of  the 
demurrer,  It  was  noticed  for  argument  and 
duly  set  down  for  argument  at  the  present 
May  term  of  the  court.  The  present  mo- 
tion was  noticed  and  argued  prior  to  the 
opening  of  the  term. 

[2]  The  decision  of  this  motion  requires 
some  consideration  of  the  character  and 
scope  of  the  original  suit.  As  has  been  stat- 
ed, It  was  brought  by  stockholders,  not  only 
on  their  own  behalf,  but  also  on  behalf  of  all 
other  stockholders  who  might  be  similarly 
situated  with  them,  upon  a  cause  of  action 
running  In  fiivor  of  the  corporation  against 
the  defendants,  and  therefore  belongs  to 
that  class  of  suits  which  are  known  as  rep- 
resentaUve  suits.  The  corporation  and  all 
the  stockholders  who  are  affected  by  the 
cause  of  action  as  the  complainants  are  are 
represented  in  the  suit  by  the  complain- 
ants. They  are  proceeding  in  behalf  of  the 
corporation  only  because  the  corporation  ei- 
ther refuses  to  sue  or  because  the  directors 
niiA  ofiicers  who  are  charged  by  the  bill  with 
fraud  upon  the  company  are  disqualified 
thereby  from  conducting  the  litigation.  The 
stockholders  do  not  sue  in  their  own  right, 
but  in  the  right  of  the  corporation,  and  the 
use  of  the  names  of  stockholders  as  com- 
plainants is  mere  procedure  and  belongs  not 
to  the  substantive  law  of  the  case,  but  to 
the  pursuit  of  the  remedy  In  favor  of  the 
corporation.  Every  stockholder  who  stands 
in  the  same  relation  to  the  alleged  fraudu- 
lent action  with  the  complainants  is  entitled 
to  aid  in  the  prosecution  of  the  suit  if  he 
chooses.  After  a  suit  of  this  character  shall 
have  been  begun,  no  other  stockholder  will 
be  permitted  to  prosecute  a  similar  suit  in 
his  own  name  for  the  same  cause  of  action, 
but  subsequent  suits  will  be  stayed  until 
there  shall  have  been  a  decree  in  the  prior 
suit;  and  It  is  quite  possible  that,  if  such 
similar  suit  were  brought  in  the  same  court 
with  the  prior  suit,  a  plea  of  former  action 
pending  would  be  sustained.  The  only  re- 
course, therefore,  which  the  other  stockhold- 
ers have  is  to  unite  under  the  invitation  of 
the  complainant  in  aiding  the  prosecution  of 
the  first  suit,  for  the  reason  that  there  can 
be  but  one  decree  against  the  defendants  if 
the  complainants  are  successful.  Such  de- 
cree will  provide  for  the  recovery,  not  by  the 
complainants,  but  by  the  corporation,  of  the 
moneys  which  the  complainants  may  be  able 
to  prove  under  the  allegations  of  the  bill  to 
be  owing  by  the  defendants  to  the  corpora- 
tion. The  suit,  therefore,  in  contemplation 
of  equity.  Is  a  suit  in  favor  of  the  corpora- 
tion, with  the  corporation  and  its  innocent 
stockholders  ranged  on  one  side,  and  the 
guilty  officers  and  directors  ranged  on  the 
ather.    The  use  of  the  name  of  any  individ- 


ual stockholder  is  a  mere  matter  of  form. 
This  reduces  the  litigation  to  its  simplest  ele- 
ments and  points  out  a  road  over  which  the 
court  must  travel  in  deciding  the  present 
motion. 

[3]  It  will  be  observed  that  the  defend- 
ants to  the  bill,  as  originally  filed,  interposed 
an  answer  to  tlie  facts  therein  stated.  It 
must  be  assumed  that  they  answered  those 
facts  fully,  and  that  they  waived  all  the  less 
favored  defenses  by  way  of  plea  and  demur- 
rer. It  is  true  that  tiiey  claim  the  same 
benefit  of  the  facts  as  if  they  had  demurred, 
but  a  demurrer  in  the  answer  can  only  be 
availed  of  at  the  final  bearing,  and,  in  so 
far  as  it  relies  upon  facts  stated  in  the  bill 
which  have  been  answered,  such  a  demurrer 
must  be  considered  as  overruled  by  the  an- 
swer, and  the  questions  of  law  raised  by  it 
must  be  determined  upon  the  facts  disclosed 
by  the  evidence  adduced  in  support  of  the 
answer. 

The  principles  governing  the  administra- 
tion of  the  law  in  representative  suits  are 
well  illustrated  by  the  following  cases.  In 
WlUoughby  v.  Chicago  Junction  Railways 
Co.,  50  N.  J.  Eq.  656,  25  Atl.  277,  Vice  Chan- 
cellor Green  discussed  the  subject  There 
Ellerman  brought  a  stockholder's  suit  in 
this  court  to  enjoin  the  consummation  of 
an  agreement  made  by  his  company,  in  which 
the  company  and  the  other  defendants  ap- 
peared and  answered,  and  the  cause  was 
regularly  heard  and  decided.  Ellerman  v. 
Chicago  Junction  Railways,  49  N.  J.  Eq. 
217,  23  Atl.  287.  WUloughby,  another  stock- 
holder in  the  same  company,  afterwards  filed 
a  bill  to  prevent  carrying  into  effect  what 
was  practically  the  same  agreement  It  was 
held  that,  in  the  absence  of  fraud  or  col- 
lusion by  Ellerman,  a  decision  of  the  ques- 
tion in  issue  in  his  suit  was  conclusive  as 
to  all  the  similar  questions  raised  in  the 
WUloughby  suit  The  vice  chancellor  says: 
"Actions  of  the  class  to  which  the  Ellerman 
and  WUloughby  suits  belong  are  sul  generis 
in  this:  That  the  complainant  does  not 
prosecute  in  his  own  right ;  a  stockholder  as 
such  does  not  have  a  legal  or  equitable 
estate  in  the  corporate  property;  his  only 
right  of  property  is  to  a  proportionate  share 
of  the  profits  of  the  business  while  the  com- 
pany is  in  operation,  and  to  a  proportionate 
share  of  the  net  assets  on  its  dissolution. 
Unauthorized  dealing  with  the  franchises  or 
funds  of  the  corporation  directly  injure  it 
as  a  legal  entity;  it  is  the  franchises  of  the 
corporation  which  are  to  be  misused,  the 
funds  of  the  corporation  which  are  to  be  mis- 
appropriated, and  the  corporation,  therefore, 
is  the  party  to  be  injured,  and  should  itself 
seek  redress.  »  •  •  The  Ellerman  and 
WUloughby  suits  belong  to  that  class  of 
cases  in  which  the  cori)oratlon  itself  Is  di- 
rectly injured  and  is  primarily  interested, 
and  should  itself  institute  and  maintain  an 
action  for  relief,  in  which  the  remedy  to  be 
obtained,  whether  pecuniary  or  otherwise,  is 
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for  Its  benefit  and  belongs  to  It  alone.  The 
stockholder  In  sach  cases  has  no  standing 
In  the  court  as  a  party  except  on  the  re- 
fusal, either  express  or  Implied,  of  the  cor- 
poration itself  to  prosecute.  •  *  •  From 
the  very  form  and  nature  of  these  suits  each 
stockholder  must  be  considered  as  represent- 
ed, for,  if  be  is  In  sympathy  with  the  com- 
plainant, be  may  become  a  party  complain- 
ant by  application  to  the  court.  If  he  is  in 
sympathy  with  the  threatened  action  of  the 
company,  he  is  represented  by  and  in  the 
corporation,  which  is  a  necessary  party  to 
the  suit." 

The  decision  in  this  case  was  expressly  af- 
firmed by  the  Court  of  Errors  and  Appeals 
in  the  case  of  Appleton  t.  American  Malt- 
ing Co.,  65  N.  J.  Bq.  376.  54  Atl.  454.  That 
was  a  suit  by  a  stockholder  on  behalf  of 
himself  and  other  stockholders  similarly 
situated  to  compel  the  directors  of  the  com- 
pany to  restore  to  the  company  money  un- 
lawfully paid  out  in  dividends.  The  com- 
plainants had  received  their  share  of  the 
dividends  so  illegallr  declared,  and  it  was 
held  that,  although  they  did  participate  in 
the  unlawful  dividends,  they  might  still 
maintain  their  suit  without  offering  to  pay 
back  the  dividends  so  received  by  them.  The 
principle  is  referred  to  In  Ft.  Wayne  Electric 
Corporation  v.  Franklin  Electric  Light  Co.. 
57  N.  J.  Eq.  16.  41  Atl.  666,  and  In  Dittman 
▼.  Distilling  Company  of  America,  64  N.  J. 
Eq.  637,  54  Atl.  570.  The  same  rule  prevails 
in  New  York.  In  Brinckerhofl  v.  Bostwlck, 
99  N.  Y.  186,  1  N.  E.  663,  the  original  com- 
plainant was  given  the  right  at  any  time  be- 
fore Judgment  to  settle  his  claim  and  dis- 
continue his  action,  but  it  was  held  that, 
upon  prosecution  to  Judgment,  such  judgment 
was  for  the  benefit  of  all  the  stockholders, 
and  that  the  original  complainant  ceased  to 
have  control  over  It.  The  same  doctrine  was 
announced  in  HIrshfeld  v.  Fitzgerald.  167 
N.  Y.  166,  61  N.  E.  997,  46  L.  R.  A.  839,  and 
the  general  scope  and  character  of  this  class 
of  suits  was  commented  on  In  the  opinion  of 
Alexander  v.  Donohoe,  143  N.  Y.  203,  38  N. 
E.  263.  Earl,  J.,  snys:  "Suing  as  a  stock- 
holder, the  plaintiff's  right  of  action  is  a 
derivative  one;  he  sues  not  primarily  in  his 
own  right,  but  in  the  right  of  the  corpora- 
tion, the  wrongs  of  which  he  complains  are 
wrongs  to  the  corporation;  they  were  not 
aimed  at  him  and  did  not  involve  his  per- 
sonal, individual  rights;  he  suffers  as  a 
member  of  the  corporation,  and  It  Is  the  par- 
ty to  sue  for  and  recover  dnmagof!  for  the 
wrongs  or  equitable  relief  against  the  frauds 
alleged;  the  complaint  is  that  all  the  al- 
leged frauds,  running  through  12  years,  in 
the  end  culminated  in  the  final  wrong  and 
injury  to  the  corporation,  and,  for  relief  on 
account  of  such  wrong  and  injury,  a  stock- 
holder could  only  sue  in  case  the  corpora- 
tion upon  his  demand,  or  what  is  equivalent 
thereto,  refused  or  neglected  to  sue."  Citing 
Hnwes  v.  Oakland,  104  U.  8.  450,  26  L.  Ed. 
827. 


A  Twy  well-considered  case  la  Hearst  v. 
Putman  Mining  Co.,  28  Utah,  184,  77  Pac. 
7.53,  66  L.  R.  A.  784,  107  Am.  St  Rep.  69*.. 
The  opinion  contains  an  elaboration  of  the 
doctrine  that,  when  a  representative  solt  Ls 
prosecuted  to  Judgment,  it  binds  all  the 
stockholders  of  the  corporation,  as  they  are 
estopped  from  bringing  other  representative 
suits  for  the  same  cause  of  action.  In  Bor- 
land v.  Earle  (1902)  A.  C.  83,  71  L.  J.  P. 
C.  1,  the  Judicial  committee  of  the  privy 
council  held  that  the  fact  that  a  aoit  is 
brought  in  the  name  of  a  shareholder  rather 
than  in  the  name  of  the  company  Is  "mere 
matter  of  procedure  in  order  to  give  a  rem- 
edy for  a  wrong  which  would  otherwise  es- 
cape redress,  and  it  is  obvious  that  in  such 
an  action  the  plaintiffs  cannot  iiave  a  larger 
right  to  relief  than  the  company  itself  would 
have  If  It  were  plaintiff,  and  cannot  com- 
plain of  acts  which  are  violated  if  done  with 
the  approval  of  the  majority  of  the  share- 
holders or  are  capable  of  being  confirmed 
by  the  majority."  See,  also,  Pomeroy'a  Bq. 
Jur.  I  1095 ;    Cook  on  Corporations,  f  74S. 

It  therefore  appears  to  make  no  difference 
whether  the  suit  is  prosecuted  by  one  or 
more  or  by  all  the  stockholders.  There  can 
be  but  one  adjudication  on  the  rights  of 
the  corporation. 

[4]  It  is  probably  true  that  a  stockholder 
can  disqualify  himself  from  acting  as  a 
prosecutor  of  a  representative  suit,  and  that, 
if  such  disqualification  appears  upon  the  face 
of  the  record,  the  question  can  be  raised 
by  demurrer,  but,  if  it  does  not  appear  uiH.m 
the  face  of  the  record,  It  can  only  be  raised 
by  answer  or  by  a  proper  amendment  to  an 
answer  already  filed,  and  such  I  conceive 
to  be  the  situation  in  this  case. 

[6]  The  defendant  Delaney  has  answered 
the  original  bill,  and,  under  well-knowi> 
rules,  he  may  not  likewise  demur  to  tht? 
same  biU.  His  answer  overrules  his  demur- 
rer, and  he  must  go  to  final  hearing  on  the 
issues  made  up.  If  the  fact  which  diaqinali- 
fles  a  stockholder  from  Itecoming  a  prosecu- 
tor does  not  appear  upon  the  face  of  the 
record,  it  can  be  Introduced  by  way  of 
amendment  to  the  answer  already  on  file. 

IS]  The  defendant  should  be  permitted  to 
have  an  opportunity  to  question  the  standins 
of  complainants  as  stockholders,  who  codk- 
Into  the  suit  after  tlie  issues  are  made  ut> 
between  the  original  parties,  and  It  probablv 
would  be  safer  to  make  provision  therefor  in 
the  order  admitting  them  as  complainants. 
Such  provision  was  not  made  in  the  order 
in  this  case,  but  this  omission  ought  not  to 
stand  in  the  way  of  questioning  their  qaaUC^ 
cations  by  a  projier  proceeding,  and  sucL 
proper  proceeding  seems  to  me  to  be  by-  way 
of  amendment  to  the  answer  on  file;  but 
such  amendment  must  be  strictly  confine! 
to  questioning  the  qualification  of  the  four 
prosecutors  against  whose  complaint  the  de- 
murrer is  leveled.  So  far  as  the  pr^-sent  mi- 
tion  is  concerned,  the  case  of  Atkinson  t. 
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Ilnnway,  1  Cox's  Equity  Cases,  360,  seems  to 
me  authority  for  suppressing  the  pleading. 
Let  an  order  be  entered  suppressing  the 
demurrer  for  Irregularity  and  allowing  the 
defendants  15  days  In  which  to  amend  their 
answer  as  la  abore  Indicated. 


OGDEN  et  aL  y.  DELAWARE  RIVISl  ft  A. 
R.  CO.  et  aL 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  20,  1912.) 

(Svllohut  &y  the  Court.) 

1.  RAII.B0ADS  (I  209*}  — CoBPOBATioNs  — In- 
solvency, 

Section  87  of  the  General  Railroad  I^w 
(P.  L.  1903,  p.  690,  as  amended  P.  L.  1908,  p. 
119)  treats  the  money  deposited  with  the  State 
Treasurer  at  the  time  of  filing  the  certificate  of 
organization  as  the  moneys  of  tlie  corporation, 
and  the  receiver  of  an  insolvent  corporation,  to 
wliom  such  money  is  paid  upon  the  order  of 
the  Chancellor,  mast  distribute  it,  after  pay- 
ment of  the  expenses  of  the  receiver,  to  such 
creditors  or  stockholders  as  may  by  law  be  en- 
titled to  receive  the  same. 

[Ed.   Note. — For   other   cases,   see   Railroads, 
Cent.  Dig.  f{  602-695;   Dec.  Dig.  i  209.»] 

2.  Railroads  (|  209*)  — Cobpobatiows  — In- 
solvency. 

Parties,  who,  at  a  time  when  all  real  stock- 
holders of  a  railroad  corporation  were  per- 
sonally acting,  at  the  request  of  such  stockhold- 
ers and  promoters,  advanced  for  the  company 
tne  deposit  of  $2,000  per  mile  of  the  proposed 
line,  as  then  required  by  section  46  of  the  Gen- 
eral Railroad  Law  (3  Gen.  St.  1895,  p.  2649), 
upon  an  agreement  for  repayment  out  of  sales 
of  stock,  and  that  stock  equal  at  par  to  the 
amount  advanced  should  be  deposited  with  a 
trust  company  as  collateral  security,  which 
agreement  was  never  carried  out,  will  be  deem- 
ed, as  against  the  objection  of  those  claiming 
under  such  consenting  Btoclcholdeis,  as  stock- 
holders pro  bac  vice — i.  e.,  as  entitled  to  pro- 
te<'tion  as  such  on  the  basis  of  their  having  full 
paid  stock  to  the  amount  of  their  cash  pay- 
ment—in the  distribution  of  the  fund  by  the 
receiver  pursuant  to  section  87  of  the  General 
Railroad  Law,  P.  L.  1903,  p.  680,  as  amended 
P.  L.  1908.  p.  119. 

[Ed.  Note.— For   other   cases,   see   Railroads, 
Cent.  Dig.  If  692-695;   Dec.  Dig.  |  209.*] 

3.  Equity  (i  67*)— Maxims. 

Equity  looks  upon  that  as  done  which 
onght  to  be  done. 

[Kd.  Note.— For  other  capes,  see  Equity,  Cent 
Dig.  {  179;   Dec.  Dig.  i  57.*] 

4.  Railroads  (i  209*)  —  Cobpobations  —  In- 
solvency. 

Stockholders  of  an  insolvent  railroad  cor- 
poration who  procured  stock  from  the  com- 
pany for  which  they  paid  nothing  are  not  en- 
titled to  any  part  of  the  fund  deposited  with 
the  State  Treasurer  as  required  by  section  46 
of  the  General  Railroad  Law  (3  Gen.  St.  1895, 
p.  2649)  on  the  distribution  thereof  by  a  re- 
ceiver pursuant  to  section  87  of  the  General 
Railroad  Law  (P.  L.  1908,  p.  119),  when  such 
fund  is  insufficient  to  pay  in  full  those  who  in 
e<iuity  hold  full  paid  stock,  and  of  which  etiui- 
ty  tliey  knew  and  were .  instrumental  in  cre- 
ating. 

[Ed.   Note.— For  other  cases,   see   Railroads, 
Cent.  Dig.  ff  692-605;    Dec.  Dig.  i  209.*] 


5.  Notice    (K    6*)— Constructive    Notice— 
What  Constitutes. 

Whatever  puts  a  party  on  inquiry  amounts 
in  judgment  of  law  to  notice,  provided  the  In- 
quiry becomes  n  duty,  and  would  lead  to  a 
knowledge  of  the  facts  by  the  exercise  of  or- 
dinary intelligence  and  understanding. 

[Ed.  Note.— For  other  cases,  see  Notice,  Cent. 
Dig.^l  4-7;   Dec.  Dig.  f  6.*] 

6.  Railroads  (J  209*)— Insolvency— Receiv- 
EBs— Rights  of  Stockroldbbs. 

Stockholders  of  an  insolvent  railroad  cor- 
poration who  knowingly  procured  stock  from 
the  company  by  i>aying  only  a  part  of  its  par 
value  are  not  entitled  to  more  than  they  paid, 
with  interest,  out  of  the  fund  deposited  with 
the  State  Treasurer  as  required  by  section  4G 
of  the  General  Railroad  Law  (3  Gen.  St.  1895, 
p.  2649)  on  the  distribution  thereof  hy  a  re- 
ceiver pursuant  to  section  87  of  the  General 
Railroad  Law  (P.  L.  1908,  p.  119),  when  such 
fund  is  insufficient  to  pay  in  full  those  who  in 
equity  hold  full-paid  stock. 

[Ed.  Note.'— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  692-695;   Dec.  Dig.  S  209.*] 

Appeal  from  Court  of  Chancery. 

BUI  in  equity  by  Joseph  Ogden  and  others 
against  the  Delaware  River  &  Atlantic  Rail- 
road Company.  From  an  order  advised  by 
Vice  Chancellor  (now  Chancellor)  Walker, 
Walter  N.  Boyer  and  others  appeal.    Affirmed. 

Lewis  Starr,  of  Camden,  and  D.  Stewart 
Robinson,  for  appellants  Boyer  and  Charles 
P.  Rellly  ft  Co.  John  G.  Homer,  of  Camden, 
Edwin  L.  Kallsh,  and  Theron  Davis,  for  ap- 
pellant Brazmar.  Berry  ft  Rlgglns,  L.  Stauf- 
fer  Oliver,  A.  S.  Weill,  and  Jos.  De  F.  Jun- 
Un,  for  appellant  Yorks.  Berry  ft  Rlgglns, 
L.  Stauffer  Oliver,  and  A.  S.  Weill,  for  ap- 
pellant Grler.  Norman  Grey,  of  Camden, 
Ehrlich  ft  Archbald,  and  Lester  B.  Johnson, 
for  respondents  Muller  and  Keator.  Bleak- 
ly &  Stock  well,  of  Camden,  for  respondent 
West 

TRENCHARD,  J.  These  are  six  appeals 
from  the  decree  of  the  Court  of  Chancery 
confirming  the  report  and  adjudication  of 
William  S.  Casselman,  receiver  of  the  Dela- 
ware River  ft  Atlantic  Railroad  Company,  an 
insolvent  corporation,  upon  claims  filed.  The 
Court  of  Chancery  adopted  the  receiver's 
findings  of  fact,  and  the  decree  follows  the 
report. 

The  certificate  of  Incorporation  of  the 
railroad  company  was  filed  July  11,  1899,  and 
on  the  same  day  there  was  deposited  with 
the  State  Treasurer  $104,000,  belug  $2,000 
per  mile  of  the  proposed  line,  as  then  requir- 
ed by  section  46  of  the  General  Railroad 
Law  (G.  S.  2649).  The  company  became  In- 
solvent, and  this  fuud  was  finally  paid  over 
to  the  receiver  pursuant  to  section  87  of  the 
General  Railroad  Law  (P  L.  1903,  p.  G90,  as 
amended  P.  L.  1908,  p.  119),  wlio  disposed  of 
it  according  to  his  report  as  follow.s :  Pir.stly, 
to  the  satisfactiou  iu  full  of  the  claims  of 
bona  fide  creditors;  secondly,  to  the  repay- 
ment to  certain  stockholders  the  amounts 
actually  paid  by  them  for  ^^^  stock;    and. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  K«^  flo.  8«^™  *  Rep'r  Indexes 
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tblrdly,  the  residue  to  Muller,  Thompson, 
and  Sweatman  (or  their  respectlre  represent- 
atives), who  advaneed  the  money  to  the  rail- 
road company  to  enable  it  to  make  such  de- 
IWBlt  to  the  State  Treasurer. 

As  this  last  award  is  the  most  Important 
on  these  appeals,  and  Is  challenged  by  all  the 
appellants,  we  will  consider  it  first  The 
claims  of  these  persons,  or  their  representa- 
tives, are  in  a  broad  sense  based  upon  the 
fact  that  at  a  time  when  all  real  stockhold- 
ers of  the  corporation  were  personally  acting, 
and  at  the  request  of  the  promoters  and 
stockholders,  they  advanced  for  the  company 
this  fund  so  deposited,  upon  an  agreement 
for  repayment  out  of  sales  of  stock,  and  that 
stock  equal  at  par  to  the  $104,000,  should  be 
deposited  with  a  trust  company  as  collateral 
security,  which  agreement  was  never  carried 
out  The  case  shows  that  Zaccur  P.  Boyer, 
Walter  N.  Boyer,  and  Zaccur  P.  Boyer,  Jr., 
conceived  and  promoted  the  scheme  of  build- 
ing this  railroad  from  Gloucester  to  Atlantic 
City,  and  being  unable  to  raise  money  for 
that  purpose  by  ordinary  stock  subscriptions 
organized  a  construction  company,  which,  in 
effect,  became  the  subscriber  for  substantial- 
ly the  whole  amount  of  120,000  shares  of  the 
«apital  stock  of  the  railroad  company,  al- 
though the  certificate  of  incorporation  indi- 
cates that  there  were  other  stockholders.  To 
the  certificate  of  Incorporation  there  was  at- 
tached an  afildavit  of  the  three  Boyers,  Hen- 
ry Pennington,  and  Frederick  Nicholson  that 
they  were  directors  of  the  railroad  company; 
that  $104,000  of  the  stock  had  been  in  good 
faith  subscribed  and  paid  for  in  cash  to  the 
directors  of  the  association;  and  that  the 
amount  subscribed  and  paid  was  at  least 
$2,000  for  every  mile  proposed  to  be  made. 
On  June  26,  1899,  the  construction  company 
entered  into  a  written  agreement  with  Mul- 
ler. This  agreement  recites  that  the  con- 
struction company  had  made  a  contract  with 
the  railroad  company  to  construct  its  rail- 
road, and  that,  under  the  laws  of  the  state, 
it  was  requisite  that  there  be  deposited  with 
the  treasurer  of  the  state  the  sum  of  $2,000 
a  mile,  and  that  the  construction  company 
had  applied  to  Muller  to  advance  to  and  for 
the  use  of  the  railroad  company  for  deposit 
the  sum  of  $104,000.  It  then  declares  that 
it  is  agreed  that.  If  Muller  should  deposit 
the  money  to  the  credit  of  the  railroad  com- 
pany, then  within  four  months  there  should 
be  paid  to  Muller  the  money  advanced  or  de- 
posited by  him.  This  contract  also  contained 
a  covenant  by  the  railroad  company  which 
was  that,  if  the  construction  comi>any  failed 
to  make  the  arrangement  and  refund  the 
money  to  Muller,  It,  the  railroad  company, 
would  execute  all  papers  necessary  to  enable 
Muller  to  have  returned  to  him  from  the 
State  Treasurer  such  part  thereof  as  the 
railroad  company  would  be  entitled  to  under 
the  laws  of  the  state.  The  railroad  company 
further  agreed  that  108,000  shares  of  the 


120,000  shares  Issued,  or  to  be  Issued,  sbonld 
be  Issued  to  the  Security  Trust  &  Safe  de- 
posit Company  for  the  use  and  benefit  of 
Muller,  to  continue  until  the  amount  of  mon- 
ey subscribed  and  paid  for  ttie  said  stock 
shall  equal  the  amount  of  money  advance-l 
by  Muller  and  until  it  be  paid  to  him.  This 
we  take  it  must  mean  that  this  stock  was  to 
be  deposited  with  the  Security  Trust  Com- 
pany, and,  as  sold,  the  proceeds  applied  to 
discharging  the  money  advanced  by  Muller. 
This  agreement  was  signed  by  Muller,  the 
railroad  comimny,  and  the  construction  com- 
pany. It  does  not  appear  that  the  stock  was 
ever  deposited,  but  the  agreement  is  nseftil 
as  indicating  the  Intoition  of  the  parties 
concerning  the  fund  in  question.  On  June 
30,  1899,  and  before  the  articles  of  associa- 
tion were  filed,  the  railroad  company  made 
an  agreement  with  the  construction  company 
for  the  building  of  the  railroad  for  which  It 
was  to  be  paid  the  whole  of  the  capital  stock 
of  the  railroad  company.  That  agreement  to 
build  was  never  carried  out  The  contract 
of  the  construction  company  and  the  rail- 
road company  with  Muller,  though  execntt^ 
before  the  company  was  Incorporated,  binds 
the  company,  because  the  record  shows  that 
it  was  ratified  by  the  railroad  company  aft«>r 
its  organization.  It  further  appears  in  this 
record  that  Muller  did  not  alone  advance  the 
money,  but  that  be  procured  Thomi>son  and 
Sweatman  to  Join  with  him,  and  they  are, 
of  course,  entitled  to  the  equal  benefit  of  any 
equities  which  flow  to  Muller.  We  are  of 
opinion  that  the  award  to  Muller,  Thonittsoo, 
and  Sweatman  was  proper. 

[1]  The  fund  of  $104,000  came  Into  the 
hands  of  the  receiver  of  the  Insolvent  rail- 
road company,  not  in  due  course  as  an  ordi- 
nary asset,  but  by  force  of  section  87  of  the 
General  Railroad  Law  (P.  L.  1903.  p.  690. 
as  amended  P.  L,  1908,  p.  119).  This  stat- 
ute has  two  material  features:  (1)  It  treats 
the  money  deposited  with  the  State  Trea.«- 
urer  at  the  time  of  filing  the  certificate  of 
organization  as  the  moneys  of  the  corpora- 
tion; and  (2)  the  receiver  of  an  Insolvent 
corporation  to  whom  such  money  is  paid 
upon  the  order  of  the  Chancellor  must  dis- 
tribute it,  after  payment  of  the,  expenses  of 
the  receiver,  to  such  creditors  or  stockhold- 
ers as  may  by  law  be  entitled  to  receive 
the  same. 

[2]  All  arguments  based  on  the  proposition 
that  this  fund  is  not,  in  any  sense,  tlie  niou- 
ey  of  the  corporation,  can  avail  the  apitel- 
lants  nothing,  because  if  it  is  not,  the  re- 
ceiver can  make  no  effective  order.  His  .<rp<>- 
dal  Jurisdiction  depends  upon  the  fact  ibn: 
the  fund  he  is  to  distribute  is  the  money  of 
the  corporation. 

Treating  It  as  such,  the  receiver  direct i>l 
certain  payments  out  of  the  fund  to  certaia 
bona  fide  creditors  and  stockholders.  Thes« 
payments  are  not  now  challenged,  exceptine 
that   some   of   the  stockholders,    hereafter 
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more  particularly  referred  to,  who  were 
awarded  only  the  amount  they  paid  the 
corporation  for  It,  with  Interest,  now  con- 
tend that  the  par  value  thereof  should  have 
been  i>aid  to  them.  After  these  payments, 
the  residue,  about  $70,000,  was  awarded  to 
Muller,  Tbomiison,  and  Sweatman,  and  we 
think  that  this  action  was  Justified  upon  the 
theory  that  they  were,  in  equity,  stockhold- 
ers, and  were  thus  entitled  to  such  residue. 
In  equity,  they  were  stockholders  within  the 
amendment  of  the  General  Railroad  Law  un- 
der which  the  receiver  was  acting.  We  have 
pointed  out  that  at  a  time  when  all  the  real 
stockholders  of  the  corporation  were  per- 
sonally acting  it  was  agreed  that  stock  equal 
at  par  to  the  |104,000  advanced  should  be 
deposited  with  a  trust  company  as  collateral 
security  for  Muller,  Thompson,  and  Sweat- 
man  In  consideration  of  their  depositing  the 
$104,000  with  the  State  Treasurer  for  the 
coriwratlon. 

[3]  In  view  of  the  maxim  that  "equity 
looks  upon  that  as  done  which  ought  to  be' 
done,"  as  against  the  objection  of  those 
claiming  under  such  consenting  stockhold- 
ers, Muller,  Thompson,  and  Sweatman  are' 
to  be  deemed  as  stockholders  pro  hac  vice;  1. 
e..  as  entitled  to  protection  as  such  in  the 
distribution  of  the  fund  created  on  the  basis 
of  their  having  full-paid  stock  to  the  full 
amount  of  their  cash  payment  for  the  bene- 
fit of  the  corporation  to  enable  It  to  con- 
tract for  construction  of  its  road.  This 
conclusion  practically  disposes  of  the  most 
Important  questions  raised  upon  all  the  ap- 
peals. 

[4]  The  appellants  Walter  N.  Boyer  and 
Zaccus  P.  Boyer,  Jr.,  appeal  from  so  much 
of  the  decree  as  disallows  their  resi>ectlve 
claims  as  stockholders.  But  it  plainly  ap- 
peared that  they  paid  nothing  for  their  stock, 
and  they  are  not  entitled  to  any  part  of  the 
fund,  which,  as  we  have  seen,  is  insufficient 
to  pay  in  full  those  who  in  equity  held  full 
paid  stock,  and  of  which  equity  the  Boyers 
knew  and  were  instrumental  in  creating. 

The  appellant  Zaccus  P.  Boyer,  Jr.,  also 
appeals  from  so  much  of  the  decree  as  disal- 
lows Us  claim  for  salary;  but  this  claim  ap- 
pears to  have  no  basis  in  fact.  The  appel- 
lants Charles  O.  Braxmar  and  Charles  P. 
Rellly  ft  Co.  appeal  from  so  much  of  the 
decree  as  disallows  their  claims  as  creditors 
of  the  Boyers  who  had  assigned  to  them 
stock,  standing  in  the  name  of  the  Boyers,  as 
collateral  security.  We  have  seen  that,  had 
this  stock  been  in  the  hands  of  the  Boyers, 
it  could  not,  under  the  circumstances,  share 
in  the  distribution,  because  nothing  was 
paid  for  it  And  we  are  of  opinion  that  In 
the  hands  of  these  pledgees  its  rights  rise  no 
higher  under  the  circumstances  of  this  case. 
The  evidence  strongly  indicates  that  It  was 
taken  with  actual  knowledge  of  the  situ- 
ation. 


[S]  But,  If  that  be  not  so,  clearly  the  sur- 
rounding circumstances  put  these  pledgees 
on  Inquiry.  And  whatever  puts  a  party  ou 
Inquiry  amounts  In  Judgment  of  law  to  no- 
tice, provided  the  Inquiry  becomes  a  duty, 
and  would  lead  to  a  knowledge  of  the  facts, 
by  the  exercise  of  ordinary  intelligence  and 
understanding.  Qale  v.  Morris,  30  N.  J.  Eq. 
285.  It  follows  that  twnstructive  notice  ts 
imputed  to   these  pledgees. 

[6]  The  appellants  John  R.  Torks  and 
John  B.  Grler  appeal  from  so  much  of  the 
decree  as  allows  to  them  only  the  amount  of 
money  they  paid  to  the  company  for  their 
stock,  with  interest  These  appellants  are 
bona  fide  stockholders.  They  purchased 
from  the  company  knowing  that  they  paid 
therefor  only  33%  per  cent  of  the  par  value 
thereof.  They  were  allowed  the  amount  that 
they  paid,  with  Interest,  and  in  our  opin- 
ion have  no  cause  for  complaint  under  the 
circumstances  disclosed  by  the  record. 

The  decree  of  the  Court  of  Chancery  will 
be  affirmed. 


STATE  V.  MacFARLAND. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  20,  1912.) 

(Syllabut  ly  tAe  Court.) 

1.  Homicide  (§  166*)— Cbiminal  Law  (|  e73») 

— ^EVIDEN'CE— PaSSIONATB    LOVE. 

A  buRbaod  was  convicted  of  the  murder 
of  his  wife  by  the  administration  of  poison. 
The  evidence  was  circumstantial.  The  state  in- 
troduced a  eerieg  of  letters  found  In  the  pos- 
session of  the  defendant,  in  which  the  writer, 
an  unmarried  woman,  expressed  the  most  pas- 
sionate love  for  him  and  a  confident  reliance 
upon  his  promise  to  marry  her  as  soon  as  he 
got  rid  01  his  wife  by  a  divorce.  Seld,  that 
the  letters  were  properly  admitted  to  show  a 
motive  for  the  crime  and  to  repel  the  presump- 
tion arising  from  the  matrimonial  relation;  but 
that  it  was  error  to  permit  their  use  aa  evi- 
dence that  the  defendant  had  in  fact  said  that 
he  would  soon  get  rid  of  his  wife  by  a  divorce. 
[Ed.  Note. — For  other  cases,  gee  Homicide, 
Cent.  Dig.  §{  320-331;  Dec.  Dig.  I  166  ;•  Crim- 
inal Law.  Cent  Dig.  H  1897,  1872.  1876;  Dec. 
Dig.  S  673.«] 

2.  Cbiminal    Law    (|   446*)— Oocuhentabt 
Evidence. 

Letters  written  to  a  person,  though  evi- 
dence against  him  for  some  purposes,  are  not 
evidence  of  the  truth  of  their  contents  unless 
besides  the  mere  possession  of  the  letters  there 
is  testimony  from  which  acquiescence  in  the 
truth  of  their  contents  can  be  inferred. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1032;   Dec.  Dig.  |  446.*] 

3.  Criminal  Law   (J  407*)— Evidence. 

The  truth  of  oral  statements  made  to  a 
person  may  be  admitted  by  his  silence,  but  the 
rule  is  otherwise  as  to  written  communications, 
hence  the  failure  of  a  person  to  reply  to  a 
statement  made  In  a  letter,  or  the  absence  of 
proof  that  he  did  reply,  is  not  an  admission  of 
its  truth. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent.  Dig.  K  900,  901,  902,  949,  968,  970, 
971;    Dec.  Dig.  f  407.*] 
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4.  DoctnaifTABT   Bvidehob  —  Ijrtebs  —  Ad- 

msaioRs. 

The  cases  of  Hand  v.  Howell.^  61  N.  J. 
Law.  142.  38  Atl.  748,  and  Howelf  v.  Hand, 
U  N.  J.  Law,  694,  43  Atl.  1008,  followed. 

Swayze,  Parker,  Bergen,  Yoorhees.  and  Vre- 
denbnrgh,  JJ.,  dissenting. 

Error  to  Court  of  Oyer  and  Terminer,  Bs- 
aez  County. 

Allison  M.  MacFarland  was  convicted  of 
mnrder  in  the  first  degree,  and  brings  error. 
Reversed. 

This  writ  of  error  brings  up  tbe  convic- 
tion of  Allison  M.  MacFarland  of  murder  In 
the  first  degree.  The  Jury  found  that  the 
plaintiff  in  error  willfully  caused  the  death 
of  hla  wife  by  placing  a  bottle  of  poison 
where  she  would  take  it  by  mistake,  and 
that  she  did  so  take  it  with  fatal  results. 
The  conviction  rests  upon  circumstantial  evi- 
dence which,  apart  from  certain  letters  writ- 
ten to  the  defendant,  consists  chiefly  of 
statements  made  by  him,  first  to  the  doctor 
whom  be  called  In,  then  to  the  county  phy-t 
sldan,  and  afterwards  to  the  officers  of  the 
law.  Tbe  written  statement  that  follows, 
which  was  procured  from  blm  by  the  officers 
at  about  the  same  time,  presents  in  consec- 
utive form  the  substance  of  the  testimony 
thus  adduced. 

MacFarland  was  advertising  manager  for 
the  Crocker-Wheeler  Company  and  had  gone 
to  New  York  on  the  afternoon  of  Tuesday, 
October  17,  1911,  on  business  for  his  com- 
pany, taking  with  him  his  son  Robert  and 
remaining  over  night  After  they  had  gone, 
Mrs.  MacFarland  wrote  a  letter  to  her  par- 
ents, telling  them  of  the  events  of  the  day, 
speaking  affectionately  of  her  husband  and 
saying  that  "Robert  and  Mac  (her  husband) 
are  in  New  York."  Within  a  few  hours 
after  writing  this  letter,  she  took  the  poison 
that  caused  her  death. 

From  this  point,  the  statement  referred  to 
takes  up  the  narrative:  "Oct  1&-11.  State- 
ment made  by  Allison  M.  MacFarland:  I 
went  over  to  New  York  on  Tuesday  after- 
noon 1  o'clock  something.  I  took  the  little 
fellow  along  for  an  outing,  and  we  went  on 
business  for  the  Crocker- Wheeler  Co.  I  went 
to  the  New  York  office  of  the  company  and 
went  to  the  office  of  the  Delaval  Separator 
Company,  and  other  places.  When  night 
came  we  went  up  to  the  St  Paul  Hotel  on 
Columbus  Ave.  and  69th  St  and  we  stopped 
there  overnight  I  have  done  this  same 
thing  before.  We  had  breakfast  the  next 
morning  and  then  came  back  home  getting 
off  at  RoseviUe  station.  We  arrived  at  the 
house  about  10  o'clock  in  the  morning,  on 
the  morning  of  the  18th  day  of  October. 
When  we  arrived  home,  I  went  right  up- 
stairs to  the  toilet;  the  doors  leading  from 
the  bathroom  afford  a  view  to  the  room  where 
my  wife  slept,  and  I  looked  In  and  saw  tbe 
baby  running  around  in  its  nightdress.    I 


'then  went  in  and  the  child  was  standing  b; 
the  mother's  side.  My  wife  was  lying  on  the 
bed  the  condition  of  affairs  such  as  to  take 
my  attention  Immediately  to  say  that  tbe  first 
glance  in  the  room  satisfied  me  that  tbert> 
was  something  wrong.  I  am  not  familiar 
enough  with  death  for  certainty,  and  I  went 
for  the  doctor  knowing  that  it  was  beyond 
my  help.  My  little  boy  was  downstairs  an<I 
I  did  not  want  him  to  come  up,  and  I  tooi 
my  baby  downstairs  with  me.  I  went  out 
and  found  Dr.  Gale  and  I  brought  htm  M 
the  house  with  me,  and  he  informed  me  that 
she  was  dead  and  had  evidently  been  dedd 
for  some  time.  We  spoke  about  the  death, 
and  I  wondered  if  she  might  have  got  bold 
of  something  that  might  have  caused  her 
death.  The  doctor  asked  me  if  she  could 
hare  got  hold  of  something  which  might  have 
caused  her  death.  The  doctor  looked  around 
the  room  to  see  if  he  could  find  anything, 
and  he  opened  the  medicine  chest  to  see  if 
he  could  find  anything.  I  asked  the  doctor 
tf  he  knew  the  cause  of  death,  and  be  re- 
plied it  might  be  poison  or  heart  failure,  and 
the  doctor  asked  me  if  there  was  anything 
around  of  a  poisonous  nature,  and  we  looked 
over  the  tables  and  in  the  medicine  closet 
and  I  pointed  out  everything  that  I  thought 
was  of  a  poisonous  nature  including  carbolic 
add,  solution  of  cyanide,  solution  of  mor- 
pliine,  and  pragnats  of  potassium.  Tbe  doc- 
tor's attention  was  called  to  them.  Tbe 
cyanide  of  potassium  was  got  at  the  Crocker- 
Wheeler  plant;  we  have  this  for  photographic 
purposes.  I  went  into  the  room  where  tbe 
potassium  was  kept  and  I  took  it  from  tbe 
shelf.  Mr.  Kymer  did  not  know  that  I  took 
it.  I  did  not  think  it  was  of  any  conse- 
quence as  that  can  be  procured  anywhere. 
It  was  kept  on  a  shelf  and  I  had  access  to 
that  department  I  did  not  think  it  was  nec- 
essary to  ask  I^r.  Bymer,  I  would  have  asked 
him  if  he  was  there.  What  I  brought  borne 
was  in  a  paper — I  am  not  certain  but  I 
placed  It  In  an  envelope  and  placed  It  on  a 
shelf  In  the  medicine  closet  I  called  my 
wife's  attention  to  it  and  told  her  I  brought 
you  some  cyanide  and  I  put  it  up  here,  later 
on  I  mixed  it  up.  I  was  looking  up  for  a 
suitable  bottle  on  the  shelf  and  I  noticed 
the  bromide  bottle  that  had  not  mudi  In  it 
and  rarely  used,  and  I  poured  it  out  Into  « 
smaller  bottle  and  put  the  cyanide  In  the 
larger  bottle;  after  putting  it  in  the  bottle 
I  put  a  label  on  it  marked  'Poison  Cyanide 
Solution,'  and  left  it  on  the  shelf  which  was 
the  most  secure  place  in  the  house  for  tt,  on 
the  top  shelf.  So  far  as  I  know,  no  one  but 
myself  touches  these  bottles,  as  the  shelf 
was  filled  with  bottles  of  unknown  articl«f 
which  were  left  by  the  former  occupant. 
The  bromide  was  not  an  article  that  my 
wife  ever  used  of  herself,  as  far  as  I  know  : 
I  had  iiWen  it  to  her  on  several  occasions, 
not  more  than  three  or  four  times  since  w<> 
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lived  tbere,  that  Is  what  it  is  used  for;  so 
far  as  I  kuow  sbe  bad  never  mixed  any  for 
herself  and  I  bad  no  idea  she  would  ever  be 
looking  for  It  herself,  as  she  knew  nothing 
about  it  To  the  best  of  my  judgment  the 
bottle  being  plainly  labeled  'Poison,'  and  be- 
ing in  an  out  of  the  way  place  In  company 
with  other  poisons  and  other  unknown  mlx- 
turea  was  not  a  risky  place  to  place  It  there. 
Some  of  the  .crystals  were  left  and  Itfs  my 
impression  that  I  threw  all  this  surplus  in- 
to the  toilet  bowl,  but  I  am  not  certain  about 
it  I  only  brought  cyanide  from  the  factory 
this  one  Instance.  Above  is  substantially 
correct.    A.  M.  MacFarland." 

On  this  writ  of  error  we  are  not  concerned, 
with  the  strength  or  weakness  of  the  state's 
case  but  solely  with  the  legal  effect  of  cer- 
tain letters  that  were  found  in  the  posses- 
sion of  the  defendant.  The  state  claimed  as 
the  motive  of  the  defendant  In  the  murder 
of  bis  wife  bis  Illicit  love  for  another  woman, 
in  order  to  marry  whom  it  is  daimed  that 
he  formed  the  design  of  getting  rid  of  his 
wife.  A  number  of  letters  written  to  him 
expressing  ardent  love  and  a  confident  reli- 
ance upon  bis  promise  of  a  speedy  marriage 
when  he  should  have  got  rid  of  his  wife  by 
divorce  were  put  in  evidence  by  the  state. 
These  letters  having  been  submitted  to  the 
Jury,  two  questions  arise:  (1)  Were  the  let- 
ters admissible  in  evidence?  (2)  Were  they 
evidence  of  the  truth  of  their  contents? 

McDermlt  &  McDermit  and  Chauncey  H. 
Beasley,  all  of  Newark,  for  plaintiff  in  error. 
Wilbur  A.  Mott,  of  Newark,  for  defendant 
in  error. 

GARRISON,  J.  (after  stoting  the  facts  as 
above).  [1]  The  letters  were  properly  ad- 
mitted in  evidence.  They  were  found  In  the 
possession  of  the  defendant;  they  proved 
that  the  declarations  they  contained  had 
been  communicated  to  him;  they  were  sent 
to  and  received  by  him  at  different  places, 
which  shows  intercommunication;  they  ex- 
pressed the  passionate  love  of  the  writer  for 
the  defendant,  and  her  urgent  desire  to  be- 
come his  lawful  wife.  The  defendant  him- 
self told  a  witness,  who  testified  for  the 
state,  that  the  writer  of  these  letters  was  a 
young  lady  in  Philadelpliia  who  lived  next 
door  to  him  while  be  was  In  that  city,  and 
whom  he  bad  taken  into  his  oflSce  in  order 
to  become  better  acquainted  with  her,  and 
that  they  had  become  intimate.  He  also 
Imparted  to  this  witness  the  secret  meaning 
of  certain  cliaracters  used  in  the  letters,  the 
signification  of  which,  as  explained  by  bim, 
denoted  the  greatest  degree  of  intimacy  pos- 
sible tietween  a  man  and  a  woman. 

We  entertain  no  doubt  ttiat  the  letters 
were  admissible  in  evidence  for  the  purpose 
claimed  by  the  state,  viz.,  "to  repel  the  pre- 
sumption arising  in  favor  of  the  prisoner 
from  the  fact  that  the  deceased  was  his 


wife  and  to  show  a  motive  for  the  commis- 
sion of  the  crime." 

When  we  pass,  however,  to  the  question 
whether  the  letters  were  competent  evidence 
to  prove  the  truth  of  their  contents,  we  come 
to  a  totally  different  and  far  more  difficult 
question.  The  transition  marks  not  on]y 
the  difference  l)etween  the  proof  of  a  com- 
munication and  the  proof  that  it  was  true, 
bat  also  the  dlffierence  between  the  proof  of 
a  motive  for  a  crime  and  the  proof  of  a  sub- 
stantive fact  in  the  chain  of  incriminating 
circumstances  that  connects  the  defendant 
with  the  commission  of  the  crime. 

The  knowledge  that  the  writer  of  the  let- 
ters intensely  desired  and  confidently  ex- 
pected to  become  his  wife,  as  soon  as  by  a 
divorce  be  was  free  to  marry  her,  may  have 
operated  upon  the  defendant's  mind  as  a  mo- 
tive to  the  commission  of  the  crime  of  which 
he  was  convicted,  as  also  may  the  urgency 
of  the  writer  that  such  divorce  be  obtained 
quickly  as  something  that  the  defaidant  had 
promised  to  do  and  to  do  soon;  while  the 
mere  fact  of  an  intimacy  ttiat  permitted  of 
such  communications  was  of  Itself  evidence 
to  rebut  the  presumption  arising  from  the 
matrimouial  relation.  But  to  say  that  tbese- 
letters,  because  preserved  by  the  defendant, 
proved  that  he  Iiad  said  tliat  he  would  in  ar 
short  time  t>e  free  to  marry  the  writer  and 
that  be  would  soon  get  rid  of  his  wife  by  a 
divorce  is  an  assumption  of  a  totally  dif- 
ferent character,  involving  the  broad  prop- 
osition that  letters  addressed  to  a  party 
and  found  in  his  possession  are  evidence  tliat 
be  had  in  fact  done  or  said  the  things  that 
the  writer  of  the  letters  stated  that  he  bad 
done  or  said.  That  this  evidential  force 
wa.s  accorded  to  these  letters  at  the  trial 
appears  from  the  instructions  under  which 
the  claim  made  by  the  state  was  submitted 
to  the  Jury. 

The  claim  made  by  the  state  was  put  be- 
fore the  Jury  in  the  following  language  of 
the  charge: 

"The  state  claims  to  have  proved  that 
the  death  of  this  woman  was  brought  about, 
not  by  the  criminal  carelessness  of  the  de- 
fendant, but  by  bis  intentional  act  And  it 
claims  that  the  circumstances  which  bare 
been  laid  before  you  demonstrate  to  a  moral 
certainty  that  the  purpose  of  the  defendant 
in  doing  what  he  did — in  bringing  this  cya- 
nide to  his  home  after  his  wife  had  come- 
back to  live  with  him,  and  so  shortly  after 
that  occurrence — that  his  placing  it  in  the 
bottle  which  contained  medicine  which  bis 
wife  used  with  more  or  less  frequency,  and 
leaving  that  bottle  in  the  position  which  It 
occupied  when  his  wife  was  using  it,  and' 
putting  the  bromide  in  another  place,  cou- 
pled with  the  fact  that  at  that  time  he  wa* 
carrying  on  a  liaison  with  a  woman  in  Phllu- 
delpbia,  who,  from  ^e  letters  which  have 
been  exhibited  in  t^vg  case,  would  seem  to 
have  become  thorov^   vAJ  'BWWi«^*«*  that  In. 
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the  near  future  the  situation  would  be  such 
that  he  would  be  free  to  marry  her,  leaves 
no  escape  from  the  conclusion  that  the  death 
of  this  woman  was  Intended  to  be,  and  was, 
accomplished  bj  this  man  for  the  purpose 
of  clearing  the  way  for  the  putting  into  ex- 
ecution of  the  promises  which  the  state 
claims  these  letters  show  he  had  made  to 
tUs  woman  in  Philadelphia.  These  letters, 
as  I  have  already  intimated  before,  I  think, 
are,  as  the  state  claims,  the  tceystone  of  the 
case  which  it  has  sought  to  malce  against  the 
defendant.  The  state  claims  that  they  not 
only  show  a  motive  existing  in  the  mind  of 
the  defendant  for  talking  his  wife's  life,  but 
a  motive  which  is  fully  adequate;  that  mo- 
tive being  complex;  the  desire  to  continue 
his  relations  with  this  girl  in  the  future  as 
they  had  existed  in  the  past,  and  the  con- 
tinuance of  which  it  would  seem,  from  one 
of  the  last  of  the  letters  which  she  wrote 
to  him,  was  threatened  by  her  to  l>e  termi- 
nated. I  spealc  of  the  letter  in  which  she 
was  arranging  to  meet  him  in  New  Tork, 
and  said  that  that  was  the  last  occasion  upon 
which  there  would  be  any  'stolen  fruit'  to 
be  enjoyed  by  them.  The  desire,  I  say,  for 
a  continuance  of  those  relations,  and  a  be- 
lief tliat,  unless  his  wife  was  put  out  of 
the  way,  those  relations  would  be  terminated, 
and,  further,  the  desire  to  redeem,  to  some 
extent,  the  promise  made  by  him  to  this  girl 
in  Philadelphia  that  in  the  near  future  she 
should  be  his  wife.  It  is  for  you  to  say 
whether,  in  view  of  these  facts  to  which  I 
have  referred,  the  state  has  sustained  the 
burden  which,  as  I  pointed  out  to  you  tn  the 
beginning  of  my  charge,  the  law  imposes 
upon  it" 

The  use  of  the  letters  by  the  Jury  as  evi- 
dence to  sustain  these  claims  of  the  state 
was  treated  in  the  diarge  as  follows:  "Most, 
If  not  all,  of  her  letters  to  him  refer  ap- 
parently to  things  that  be  has  said  or  writ- 
ten to  her,  and  the  contention  of  the  state 
is — and  It  is  for  you  to  say  bow  far  it  is 
Justified— that  it  is  to  be  inferred  that  the 
things  which  those  letters  state  have  been 
said  or  written  by  him  to  her  were  said  or 
written  by  him." 

That  this  was  an  instruction  to  the  Jury 
to  use  the  letters  as  evidence  to  determine 
whether  the  state  bad  proved  what  it  claim- 
ed is  rendered  clear  by  the  concrete  illus- 
tration that  followed:  "That  is,  that  the 
declaration  that  he  had  promised  to  divorce 
his  wife  and  that  in  the  days  not  long  before 
his  wife's  death  he  had  promised  that  the 
divorce  should  be  obtained  soon  and  that  he 
would  soon  be  in  a  position  to  make  this 
girl  his  wife  must  be  inferred  from  the 
statements  in  those  letters  from  her  to  him 
which  he  apparently  treasured  and  kept  un- 
der lock  and  key.  It  Is  for  you  to  say 
•  •  *  how  far  you  are  forced  to  the  con- 
clusion  that  he   did  make  these  promises 


which  are  asserted  In  these  letters  from  tbU 
girl  to  him." 

This  instruction  is  not  modified  by  tbe 
general  language,  "After  a  consideration  of 
all  the  evidence  and  griving  every  fact  Its 
whole  significance,  it  is  for  yon  to  deter- 
mine whether  the  state  has  made  ont  the 
case  which  It  claims  to  have  made  ont ;  that 
is,  a  case  of  murder  of  the  first  degree." 

[2]  The  Jury  was  therefore  instructed 
that  they  could  find  from  the  letters  them- 
selves that  tbe  assertions  contained  in  tbem 
were  true.  This  was  clearly  erroneous  un- 
less letters  written  to  a  person  are,  by  the 
mere  fact  of  their  possession,  proof  of  tbe 
truth  of  their  contents,  which  is  not  tbe  law. 

Tbe  fault  of  tills  Instruction  Is  twofold: 
First  ttiat  It  did  not  leave  to  the  Jury  the 
question  of  the  defendant's  assent  to  the 
truth  of  the  statements  made  in  tbe  letters, 
and  second  that  it  permitted  the  Jnry  from 
the  mere  perusal  of  the  letters  to  determine 
whether  or  not  their  writer  told  the  truth 
about  the  defendant 

Tbe  error  is  fundamental  both  In  what 
tbe  charge  omitted  and  in  what  it  permit- 
ted, for  it  omitted  the  defendant's  assent  to 
the  truth  of  the  contents  of  the  letters, 
which  was  essential  to  their  use  as  evidence 
against  blm,  and  it  permitted  the  Jniy  to 
find  that  the  statements  in  tbe  letters  were 
true  solely  upon  the  Internal  evidence  of  tbe 
letters  themselves,  which  was  to  convict  the 
defendant  by  the  acts  and  declarationa  of 
another  person.  Tliat  this  internal  evidence 
was  of  a  peculiarly  persuasive  character 
does  not  mend  matters ;  in  fact.  It  constitntea 
the  practical  injury  of  tbe  Instruction.  For 
after  due  allowance  has  been  made  for  tbe 
frantic  state  of  mind  in  which  tbe  infatuat- 
ed writer  insisted  upon  the  fulfillment  of  tbe 
promise  that  was  to  repair  the  couseqnenc«>s 
of  her  false  step,  no  one  can  read  these  let- 
ters without  a  moral  certainty  tliat  some 
such  promise  had  been  made  by  the  defend- 
ant or  tacitly  permitted  by  him  to  be  aasum* 
ed  by  her. 

It  was  in  fact  precisely  tbe  sort  of  evi- 
dence that  the  men  who  composed  tlie  Jnry 
and  that  all  of  us  are  accustomed  to  rely 
upon  in  the  daily  affairs  of  life,  and  it  is 
precisely  to  exclude  this  sort  of  evidence 
from  Judicial  investigations  tliat  tbe  rules 
tliat  constitute  the  law  of  evidence  have  l>t>«i 
framed. 

For  evidence  in  tbe  sense  of  that  irbicb 
induces  belief  or  actuates  conduct  is  a  wide- 
ly different  thing  from  evidence  as  it  Is  ad- 
ministered in  courts  of  law,  and  one  great 
service  that  such  modem  writers  as  Tbayer. 
Ames,  and  Wigmore  have  done  Is  to  reiterate 
tbe  fact  that  rules  of  evidence  are  legitl 
rules  for  the  exclusion  of  evidence  wbicii. 
but  for  such  rules,  would  be  legal  evidence. 
"This  excluding  function,"  says  Prof.  Thay- 
er, "is  the  characteristic  one  in  our  law  of 
evidence."    Treatise  on  Evidence.  20i. 
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In  fine,  evJaence  as  a  term  of  logical  rea- 
soning la  much  more  Inclusive  than  evidence 
as  a  term  of  Judicial  procedure;  the  relation 
between  the  two  being  that  the  initial  as- 
sumption that  all  that  la  logically  probative 
Is  legally  admissible  has  been,  as  the  result 
of  judicial  experience,  subjected  to  a  large 
number  of  exclusions,  based  not  upon  logical, 
but  upon  forensic,  considerations,  which  have 
taken  the  form  of  rules  of  evidence  to  which 
In  turn  there  are  exceptions;  the  two  to- 
gether making  up  the  law  of  evidence.  So 
that  the  law  of  evidence  as  we  have  it  is  in 
the  shape  of  a  set  of  primary  rules  for  the 
exclusion  of  evidence  that  is  logically  pro- 
bative and  a  further  set  of  exceptions .  to 
these  rules.  Such  is  the  thesis  of  the  writers 
referred  to,  the  pertinence  of  which,  to  the 
matter  in  hand,  Is  that,  notwithstanding  the 
logically  probative  character  of  the  letters 
written  to  the  defendant  and  their  peculiarly 
persuasive  character,  they  are  excluded  from 
being  legal  proof  of  the  facta  stated  in  them 
by  the  rule  of  evidence  that  testimony  to  be 
legal  must  be  given  under  oath  and  subject 
to  cross-examination.  To  this  rule  of  ex- 
clusion there  are  of  course  exceptions  such 
as  dying  declarations,  matters  of  pedigree, 
deceased  witnesses,  and  the  like,  but  none 
that  covers  the  case  of  an  unsworn  state- 
ment made  in  writing  to  the  person  sought 
to  be  charged  with  its  truth.  The  truth  of 
a  fact,  however  relevant  or  persuasively  stat- 
ed, must  be  proved  by  legal  evidence. 

The  statement  of  the  letters  that  the  de- 
fendant had  expressed  a  purpose  'to  get  rid 
of  bis  wife  by  divorce  was  evidence  of  the 
fact  that  he  bad  formed  such  a  design,  and 
this  in  torn  was  relevant  to  the  trial  theory 
of  the  state  which  was  that  the  design  to  get 
rid  of  bis  wife,  which  was  actuated  by  the  de- 
sire to  marry  another  woman  and  had  orig- 
inally contemplated  the  obtaining  of  a  divorce, 
continued  down  to  the  commission  of  the 
crime ;  the  mode  of  effecting  It  having  in  the 
meantime  changed  from  divorce  to  poison. 

If  the  statements  contained  in  the  letters 
were  not  thus  relevant,  we  need  go  no 
further,  since  their  submission  to  the  Jury 
was  in  that  case  without  even  apparent  Jus- 
tification. They  clearly,  however,  were  rele- 
vant, and  If  the  writer  of  the  letters  had  tes- 
tified as  a  witness  In  the  case  that  the  de- 
fendant had  said  to  ber  that  he  designed  to 
get  rid  of  his  wife  by  divorce,  and  that  he 
would  soon  be  free  to  marry  her,  it  would  have 
been  competent  evidence  to  go  to  the  Jury. 
Moreover,  If  her  testimony  were,  not 
that  be  had  said  so  to  her,  but  that  she  had 
said  so  to  him,  ber  testimony  would  be  com- 
petent as  a  step  in  the  proof  of  his  acquies- 
cence In  the  truth  of  what  she  had  so  stated 
to  blm.  Such  is  the  evidential  force  ac- 
corded to  oral  statements  made  to  or  In  the 
presence  of  a  party,  and  the  crux  of  the 
present  matter  Is  the  existence  of  an  analogy 
between  oral  statements  and  written  state- 


ments of  so  absolute  a  character  that  what- 
ever Is  true  of  the  one  is  true  of  the  other. 
The  existence,  however,  of  so  complete  an 
analogy  has  not  been  accepted  even  by  those 
Judges  who  go  the  farthest  in  holding  that 
such  oral  statements  are  always  competent, 
and  many  do  not  go  so  far. 

Upon  one  point,  however,  all  agree,  includ- 
ing even  tbose  text-writers  who  erroneously 
treat  the  matter  as  an  exception  to  the  bear- 
say  mle^  and  that  is  that,  while  the  thing 
that  is  proved  Is  the  statement  made  to  the 
party,  the  thing  that  proves  it,  L  e.,  the 
thing  that  makes  it  evidence,  is  the  act  of 
the  party  himself,  viz.,  his  silence.  This  is 
the  key;  for,  unless  the  failure  of  a  party 
to  reply  to  a  written  statement  is  the  legal 
equivalent  of  the  silence  of  a  party  when 
confronted  with  an  oral  statement,  there  is 
no  act  of  the  party  that  makes  the  written 
statement  of  another  evidence  against  him. 

[3]  Upon  this  point  there  is  a  substantial 
unanimity.  "Judges,"  says  Mr.  Wlgmore, 
"have  always  pointed  out  that  the  failure 
to  reply  in  writing  to  a  written  communica- 
tion does  not  have  the  same  significance  as  a 
failure  to  reply  orally  to  an  oral  communica- 
tion." Wlgmore  on  Evidence,  1073.  The 
grounds  of  this  distinction  are  stated  In  the 
text,  the  notes  and  the  cases  cited. 

Then  bearing  in  mind  that,  even  In  the 
case  of  oral  declarations,  the  evidential  fac- 
tor is  not  that  the  declarant  said  that  such 
and  such  things  were  true,  but  that  the  par- 
ty by  his  own  act  said  that  they  were  true, 
it  is  evident  that,  in  the  case  of  written  com- 
munications, the  evidential  factor  must  be 
the  act  of  the  party  who  received  the  letters 
and  not  the  declarations  contained  in  the 
letters  themselves.  The  question  for  the 
Jury,  therefore,  la,  Has  the  party  by  some 
act  of  his  made  the  statements  of  another 
person  evidence  against  blm?  This  question 
was  not  submitted  to  the  Jury  In  the  present 
case.  This  being  so,  it  Is  immaterial  whether 
there  was  testimony  of  such  an  act  to  go  to 
the  Jury;  If  there  was.  It  was  not  submitted 
to  them,  and,  if  there  was  not,  there  was 
no  way  in  which  the  facts  stated  in  the  let- 
ters could  be  used  against  the  defendant. 

The  suggestion  that  the  mere  possession  of 
written  documents  by  the  party  is  such  an 
act  is  so  clearly  unsupportable  that  even  as 
ingenious  a  writer  as  Mr.  Wlgmore  can  dis- 
cover no  ground  for  Its  support  excepting 
that  "the  party  may  always  exculpate  him- 
self and  disown  the  Inference  by  proving  the 
true  reason  for  his  retention  of  the  docu- 
ment"— an  amazing  suggestion  In  view  of 
the  disabilities  of  parties  to  testify  at  com- 
mon law  where  the  rule  bad  its  origin. 

[4]  The  question  is  not  res  nova  In  thLs 
court  In  the  case  of  Hand  v.  Howell,  61  N. 
3.  Law,  142,  38  Atl.  748,  one  of  the  grounds 
upon  which  our  Supreme  Court  sustained  an 
objection  to  the  use  made  of  a  letter  written 
to  the  defendant  was  thus  stated  by   Mr. 
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Jnstice  Collins:  "It  was  not  legal  evidence. 
Oral  declarations  made  to  one  sought  to  be 
cbarged  thereby  may  In  some  cases  be  con- 
sidered as  admitted  by  silence,  but  the  rule 
Is  otherwise  as  to  letters.  The  recipient  Is 
not  called  on  to  rely  or  be  considered  as  ad- 
mitting what  Is  written."  This  case  came 
upon  error  to  this  court  where  the  Judgment 
of  the  Supreme  Court  was  unanimously  af- 
firmed for  the  reasons  given  In  the  opinion 
from  which  I  i!ave  quoted.  Howell  t.  Hand, 
61  N.  J.  Law,  605,  43  Atl.  1008. 

It  is  to  be  assumed  that  the  rule  thus 
enunciated  will  have  accorded  to  It  in  a 
cose  involving  human  life  the  same  force 
that  was  given  to  it  in  a  case  involving  a 
few  months'  rental  of  a  farm.  The  rule  it- 
self which  is  in  harmony  with  the  great 
preponderance  of  decisions  elsewhere,  is  thus 
stated  in  one  of  the  most  recent  works  on 
evidence:  "Letters  written  to  the  party  and 
received  by  him  may,  under  some  circum- 
stances, be  read  against  him,  but,  before 
they  can  be  received  in  evidence  against  him, 
there  must  be  some  evidence  besides  mere 
possession  showing  acquiescence  in  their  con- 
tents and  proof  of  some  act,  or  reply,  or 
statement"    Jones  on  EMdence,  269. 

The  author  cites,  among  other  cases.  Com- 
monwealth v.  Eastman,  1  Cush.  (Mass.)  180, 
215,  48  Am.  Dec.  696,  in  which  the  Supreme 
Judicial  Court  of  Massachusetts  said:  "The 
letters,  however,  if  properly  identified,  would 
not  of  themselves  authorize  any  inference 
against  the  defendants;  they  were  only  the 
acts  and  declarations  of  others;  and,  unless 
adopted  and  sanctioned  by  the  defendants 
by  some  reply  or  statement  or  by  some  act 
done  In  pursuance  of  their  suggestions,  they 
ought  not  to  prejudice  the  defendants.  Let- 
ters addressed  to  an  Individual  and  received 
by  hlni  are  not  to  have  the  same  effect  as 
verbal  communications.  Silence  tn  the  lat- 
ter case  may  authorize  the  inference  of  an 
assent  to  the  statement  made,  but  not  equal- 
ly so  In  the  case  of  a  letter  received  but 
never  answered  or  acted  upon.  So  far  as 
these  letters  might  have  been  shown  by  other 
proof  to  have  been  acted  upon  or  sanctioned 
by  the  defendants,  so  far  they  would  have 
been  competent  evidence."  This  is  the  rule 
that  is  at  once  consonant  with  reason  and 
with  the  fundamental  rules  of  evidence  as 
applied  In  English-speaking  courts;  it  ac- 
cords with  our  own  rule  upon  this  topic; 
and  I  can  perceive  no  benefit  in  multiplying 
the  dtntlon  of  authorities.  They  are  collect- 
ed in  the  American  Digest,  IX,  Hearsay,  B, 
(2>,  1678  to  1685;  in  the  Centennial  Digest, 
Hearsay,  317  (4),  and  in  the  Key-Number 
Series,  Evidence,  318. 

Most  of  the  cases  deal  with  the  admissi- 
Mlity  of  letters,  a  question  ttiat  we  have  dis- 
fiosed  of;  many  of  them  deal  with  the  pro- 
bative effect  of  letters,  which  Is  conceded  in 
the  present  case,  if  the  letters  were  legal 
evidence;    others  deal  with  the  efficacy  of 


the  testimony  submitted  to  the  Jury  to  slMw 
the  assent  of  the  party,  which  is  quite  aside 
from  the  error  in  the  present  case  which  was 
that  that  question  was  not  submitted  to  the 
Jury,  who  were,  on  the  contrary,  permitted 
to  treat  the  letters  as  evidence  against  the 
defendant  upon  their  own  intrinsic  signif- 
icance. The  wrong  and  injury  done  to  the 
defendant  by  such  illicit  evidence  is  mani- 
fest. He  was  being  tried  for  the  murder  of 
his  wife;  if  he  had  formed  the  design  to 
get  rid  of  her  by  poison,  it  greatly  strength- 
ened the  conclusion  that  he  was  her  murder- 
er. The  state  under  its  claim  of  murder  in 
the  first  degree,  was  obliged  to  prove  tliat 
such  a  design  existed  at  the  time  of  its  de- 
liberate execution,  and  It  undertook  to  prove 
this  by  showing  a  previous  design  to  get  rid 
of  her  by  divorce,  else  there  was  no  rele- 
vance in  the  letters.  If  the  letters  were  not 
legal  evidence  for  this  purpose,  a  more  in- 
jurious error  could  hardly  be  imagined,  for 
it  was  not  without  reason  that  the  state 
claimed  and  the  court  repeated  that  "the 
letters  were  the  keystone  of  the  case  that  it 
sought  to  make  against  the  defendant,"  since 
out  of  them  the  state  forged  (to  adopt  the 
common  figure)  one  of  the  links  of  a  chain 
that  is  proverbially  no  stronger  than  its 
weakest  link,  and  which.  It  may  be  added, 
ceases  to  be  a  cliain  when  a  link  is  wrested 
from  It  by  the  law  of  evidence. 

Without  the  evidence  afforded  by  the  let- 
ters, no  one  can  say  that  the  Jury  would  liave 
found  that  the  defendant  had  formed  the 
design  to  get  rid  of  his  wife  or  that  he  was 
beyond  a  reasonable  doubt  guilty  of  her  pre- 
meditated murder.  This  manifestly  injurious 
ctiaracter  of  the  enor  that  we  have  pointed 
out  requires  the  reversal  of  the  Judgment  of 
the  court  of  oyer  and  terminer. 

SWAYZE,  J.  (dissenting).  I  cannot  agree 
that  the  so-called  Bunny  letters  were  admls^ 
slble  to  show  a  motive  for  the  commission 
of  the  crime,' and  yet  were  in  some  way  to 
be  restricted  in  their  use  by  the  Jury.  I 
agree  that,  to  make  them  evidential  against 
the  defendant  as  to  the  facts  therein  stated, 
some  action  on  his  part  must  appear.  My 
dissent  is  upon  the  ground  that  the  evidence 
in  the  case  demonstrates  not  only  that  the 
defendant  received  and  retained  the  letters, 
but  by  his  conduct  assented  to  the  state- 
ments therein  contained.  The  letters  ewer 
a  long  period  of  time  and  constitute  a  rezu- 
lar  series  continued  until  after  his  arrest 
He  acknowledged  the  receipt  of  the  last  three 
of  the  series  without  objection  to  the  state- 
ments therein  that  Indicated  the  expectation 
of  the  writer  that  be  would  soon  be  free  to 
marry  her.  One  of  the  most  important  of 
the  letters  contains  his.  own  personal  meiiKv 
randa  and  comiuents.  He  understood  and 
explained  to  a  witness  the  enigmatical  refer- 
ences to  the  relations  between  him  and  th<' 
writer;  he  received  letters  addressed  to  hioi 
at  various  i)oints  in  the  country  where  hb 
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travels  took  him,  which  could  not  have  hap- 
pened unless  the  writter  was  informed  of  his 
whereabouts.  These  facts  suffice  to  show 
that  the  letters  were  only  one  side  of  a  mu- 
tual correspondence.  In  view  of  the  fre- 
quent references  of  the  writer  to  his  obtain- 
ing a  divorce  and  soon  being  free  to  marry 
her,  the  correspondence  would  not  have  been 
continued  as  it  was  if  he  had  in  any  way  re- 
pudiated her  repeated  allusions  to  the  pros- 
pective divorce  and  marriage.  The  opinion 
concedes  tliat  the  letters  were  properly  ad- 
mitted in  evidence  and  that  "no  one  can  read 
them  without  a  moral  certainty  tlut  some 
such  promise  had  been  made  by  the  defend- 
ant or  tacitly  permitted  by  him  to  be  assum- 
ed by  her";  and  that  it  was  in  fact  "pre- 
cisely the  sort  of  evidence  ttiat  the  men  who 
compose  the  Jury  and  tliat  all  of  us  are  ac- 
customed to  rely  upon,  in  the  daily  afTairs  of 
life." 

I  know  of  no  rule  of  evidence  that  makes 
documents  of  this  kind  admissible  and  pre- 
vents the  Jury  from  drawing  inferences 
which  these  quotations  from  the  opinion  show 
that  they  could  not  help  drawing.  I  think 
that,  under  tlte  circumstances,  it  is  not  a 
Jury  question  whether  the  defendant  by  some 
act  of  Ills  made  statements  of  another  person 
evidence  against  him.  If  he  tacitly  or  ex- 
pressly assented,  as  I  think  he  did,  the  let- 
ters are  evidential  for  the  same  reason  that 
statements  made  in  tils  presence  by  another, 
to  which  he  either  tacitly  or  expressly  as- 
sents, are  admissible.  We  have  held  that, 
where  the  court  admits  a  confession  as  vol- 
untary, it  is  not  for  the  Jury  to  decide  after- 
wards that  it  was  Involuntary.  If  the  court 
admits  declarations  as  dying  declarations,  it 
is  not  for  the  Jury  afterwards  to  say  that 
tbey  were  not  made  under  a  sense  of  impend- 
ing deatti.  So,  in  this  case,  the  court  having 
decided  that  the  letters  were  admissible,  it 
was  not  for  the  Jury  to  say  whether  the  de- 
fendant had  made  the  statements  therein  evi- 
dence against  him*  and  the  court  was  not 
bound  to  submit  this  question  to  the  Jury. 
No  doubt  the  trial  Judge  would  upon  a  prop- 
er request  have  warned  the  Jury  of  the  care 
with  which  evidence  of  that  character  must 
be  scrutinized,  but  when  it  is  once  conceded, 
as  the  court  now  concedes,  that  the  letters 
are  logically  probative  and  legally  admissible, 
their  effect  cannot  be  limited  in  any  other 
way.  I  think  the  Judgment  should  be  af- 
firmed. 

I  am  authorized  to  say  that  Justices  PAR- 
KER. BERGEN,  and  VOORHEES  and  Judge 
VREDENBUROH  concur  in  this  di-ssent 


KETJPIiER  et  al.  v.  EISELE  et  A 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  21,  1912.) 

1.  Intebpleadbb   ({  12*)— Grounds  of  Re- 
lief. 

The  right  of  the  owner  of  a  building  erect- 
ed by  a  contractor  to  pay  into  court  money 


due  luder  the  contract  for  distribution  among 
those  who  have  filed  legal  stop  notices  is  un- 
affected by  his  failure  to  give  notice  to  the 
contractor  of  the  stop  notices  served,  though  he 
incurred  thereby  a  personal  liability. 

[Ed.  Note. — For  other  cases,  see  Interplead- 
er, Dec  Dig.  I  12.»] 

2.  CoNTBACTs  (I  44*)— Building  Oontbacts 
— Filing — Statutes. 

A  building  contract  indndes  all  matters 
agreed  on  by  tne  parties  and  may  include  with- 
in itself  the  specifications,  and,  when  that  is 
done,  the  filing  of  the  contract  is  a  filing  of  the 
specifications  within  the  statute  contemplating 
that  specifications  accompanying  a  contract 
shall  be  filed. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {  168;    Dec  Dig.  i  44.*] 

3.  Intxbpleadeb  ({  23*)— Bill  bt  Owneb  of 
Building  Aomnst  Claihants  —  Alleoa- 

TIONS. 

A  bill  of  interpleader  by  an  owner  of  a 
building  erected  by  a  contractor,  for  distribu- 
tion among  those  who  have  filed  legal  stop  no- 
tices, which  alleges  that  the  building  contract 
was  duly  filed  in  accordance  with  the  statute, 
sufficiently  alleges,  as  against  a  demurrer,  com- 
pliance with  the  statute  contemplating  that 
specifications  accompanying  a  contract  shall  be 
filed,  and  the  fact  that  the  contract  does  not 
include  the  specifications  Is  available  by  answer. 
[Ed.  Note.— For  other  cases,  see  Interplead- 
er, Cent  Dig.  H  47,  61;   Dec  Dig.  {  23.*] 

4.  Mechanics'  Liens  (I  IIS*)— Skbviob  ot 
Stop  Notices— Effect. 

All  payments  to  a  building  contractor  are 
proper  credits  to  the  owner  as  of  the  date  of 
the  completion  of  the  building  except  as  to 
prior  stop  notices,  and  a  stop  notice,  served 
subsequent  to  the  maturity  of  the  last  install- 
ment IS  operative  only  against  the  part  of  the 
Installment  remaining  unappropriated  at  the 
time  of  the  stop  notice. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Ijens,  Cent.  Dig.  i  148;   Dec.  Dig.  i  113.*] 

5.  Mechanics'    Liens   ({  113*)— Sebvicx  6t 
Stop  Notices— Effect. 

Where  an  owner  of  a  building  erected  by  a 
contractor  guaranteed  payment  of  an  order 
drawn  by  the  contractor  against  him  for  money 
due  a  third  person,  the  order  operated  as  an 
equitable  assignment  of  the  amount  of  the  or- 
der on  the  fund  due  the  contractor  as  against 
all  persons  who,  at  the  time  of  the  acceptance 
of  the  order,  had  no  prior  rights,  and  as  to 
such  persons  it  is  immaterial  as  to  when  the 
order  was  paid. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {  148;  Dec  Dig.  |  113.*] 

6.  Intebpleadeb    (g   23*) — Biix  —  Allsqa- 
TION8— Sufficiency. 

A  bill  of  interpleader  by  an  owner  of  a 
building  erected  by  a  contractor  for  the  distri- 
bution among  those  who  have  filed  legal  stop 
notices,  which  alleges  that  several  claimants, 
to  the  amount  due  under  the  contract,  have 
made  claims  on  the  owner  to  the  exclusion  of 
other  claimants,  and  which  sets  forth  the  sub- 
stance of  the  stop  notices,  thereby  creating 
substantial  doubt  as  to  the  sufficiency  of  some 
of  the  notices,  shows  sufficient  uncertainty  as 
to  the  rights  of  the  claimants  to  entitle  the 
owner  to  file  the  bill. 

[Ed.  Note.— For  other  cases,  see  Interplead- 
er. Cent.  Dig.  Sf  47,  51;   Dec  Dig.  {  23.*] 

Appeal  from  Court  of  Chancery. 

Bill  of  interpleader  by  Stephen  Keupler 
and  another  against  Andrew  Eisele  and  oth- 
ers. From  an  order  of  the  Court  of  Chan- 
cery denying  a  motion  to  dismiss  the  bill 
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and  overruling  a  demurrer  thereto,  defend- 
ants appeal.    Aflarmed. 

The  following  Is  the  opinion  of  Vice  Chan- 
cellor Learning: 

"On  Demnrrer  of  Eisele  &  Manning  to  Bill 
of  Interpleader. 

"The  objections  to  the  bill,  as  urged  by 
demurrant  at  the  argument,  are  as  follows: 

"1.  That  it  does  not  appear  that  complain- 
ants are  indifTerent  and  disinterested,  but 
on  the  contrary  they  have  guaranteed  or 
made  payment  of  some  of  the  claims  and 
deducted  them,  and  now  ask  defendants  to 
interplead  as  to  the  balance. 

"A  motion  was  heretofore  made  against 
this  bill  In  behalf  of  other  defendants.  This 
same  objection  was  then  urged  and  passed 
upon  by  me.  A  copy  of  my  memorandum 
opinion  then  filed  will  be  hereto  annexed 
as  embodying  my  present  views  on  that  ques- 
tion, i 

"2.  That  the  bill  does  not  disclose  suffi- 
cient doubt  touching  the  rights  of  the  re- 
speetlve  claimants  to  Justify  a  bill  of  inter- 
pleader. 

"That  question  was  also  considered  by  me 
under  the  former  motions. 

[1]  "3.  That  the  bill  fails  to  show  that 
complainants,  as  owners,  gave  notice  of  the 
several  claims  to  the  contractor.  This  ob- 
jection to  the  bill  has  not  been  heretofore 
considered  by  me. 

"I  do  not  tliink  it  material  to  complainants* 
right  to  pay  the  money  in  their  hands  into 
court  for  distribution  among  the  parties  who 
have  filed  legal  stop  notices  that  the  bill 
disclose  whether  he  gave  written  notices  to 
the  contractor  of  the  stop  notices  so  served. 
Any  failure  of  complainant  to  give  such 
notices  cannot  deny  to  the  materialmen,  who 
may  have  served  proper  st«p  notices,  their 
statutory  lien  on  the  fund.  As  pointed  out 
in  the  annexed  memorandum  opinion,  all 
payments  which  have  been  made  by  the  own- 
er are  clearly  proper  credits  to  him  as  of 
the  date  of  the  completion  of  the  building, 
except  as  to  prior  stop  notices,  and  the  funds 
paid  into  court  are  more  than  ample  to 
satisfy  all  persons  claiming  under  stop  no- 
tices served  prior  to  that  date,  and  stop  no- 
tices served  subsequent  to  that  time  are  op- 
erative only  against  the  unappropriated  bal- 
ance. If  complainants  have,  perchance,  in- 
curred personal  liability  to  demurring  de- 
fendant by  reason  of  failure  to  give  notice 
to  the  contractor  of  stop  notices,  such  per- 
sonal liability  to  demurring  defendant  will 
neither  enlarge  nor  diminish  the  rights  of 
the  persons  who  have  served  stop  notices  to 
enforce  their  liens  against  and  therely  ap- 
propriate the  balance  of  the  contract  price 
now  In  the  hands  of  complainant,  nor  will 
any  final  decree  in  this  case  be  operative  to 


<  Reported    berewith    under    beading:  "On    Uotlon 
io  DIsmlM  BUI  of  Interpleader."— Ed. 


bar  any  personal  claim  demurring  defoidant 
may  have  against  complatnant.  I  am  con- 
vinced that  the  failure  of  complainant  to 
state  in  his  bill  that  he  gave  notices  to  the 
contractor  of  the  several  stop  notices  served 
will  not  render  the  bill  demurrable  as  to 
demurring  defendant.  So  far  as  the  present 
bill  discloses,  complainant  appears  to  have 
no  interest  whatever  in  the  fund  in  bis 
hands,  and  I  see  no  reason  emanating  from 
the  objection  now  under  consideration  wt; 
he  should  not  be  privileged  to  require  all 
defendants  who  have  asserted  a  claim  against 
that  fund,  to  settle  among  tbemselves  thetr 
several  rights  against  the  fund. 

[2]  "3.  That  the  biU  does  not  disclose  that 
specifications  were  filed  with  the  contract. 
This  objection  to  the  bill  tias  not  been  here- 
tofore considered. 

[3]  "The  statute  contemplates  that  specUl- 
cations  accompanying  a  contract  shall  be 
filed.  A  contract  may  be  so  drawn  that  all 
necessary  specifications  tiouching  material 
and  dimensions  are  embodied  in  the  contract 
itself.  I  apprehend  that  it  is  only  where 
the  contract  is  made  with  reference  to  hi- 
dependent  specifications  that  the  statute  con- 
templates that  the  separate  specifications 
shall  be  filed;  such  specifications  necessaril; 
became  an  important  part  of  the  contract 
and  should  be  accessible  to  materialmen  and 
laborers.  The  present  bill  asserts  that  the 
'contract  was  duly  filed  on  the  12th  day  of 
November,  1909,  in  the  clerk's  office  of  Cam- 
den coimty,  in  accordance  with  the  statute 
in  such  case  made  and  provided.'  In  the 
present  aspect  of  this  case,  I  think  this  aver- 
ment sufficient  as  against  the  demurrer.  As 
already  suggested,  the  contract,  in  its  broad 
sense,  includes  all  matters  agreed  upon  bv 
the  parties;  furthermore,  the  present  bill 
seeks  only  that  the  several  defendants  wbo 
assert  a  claim  against  the  fund  in  complain- 
ant's hands  shall  Interplead.  In  the  absence 
of  attachments  or  garnishments  claims 
against  the  fund  exist  oniy  upon  the  supposi- 
tion that  the  statute  has  been  complied  with 
so  far  as  the  requirements  touctiing  filing 
are  concerned.  If  the  contract  as  filed  does 
not  include  the  specifications,  the  force  of  that 
fact  is  available  by  answer.  Under  sucb 
conditions,  I  think  the  bill  should  be  sustain- 
ed. See  1  Daniell's  PI.  &  Pr.  542,  543.  But 
in  view  of  doubt  suggested  by  the  bill,  wheth- 
er sufficient  specifications  have  been  filed 
and  the  possible  necessity  of  an  answer  ti.> 
raise  that  issue,  I  think  no  costs  should  Iv 
taxed. 

"I  will  advise  an  order  overruling  the  d<^ 
murrer,  but  without  costs. 

"On  Motion  tfi  Dismiss  Bill  of  Interplead<^r. 

"As  the  present  motion  is,  in  effect,  a  tl>- 
murrer  to  the  bill,  the  single  question  h<>r' 
presented  is  whether  the  bill  on  its  fa'-^- 
discloses  facts  sufficient  to  sustain  a  bill  ut 

interpleader. 
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[4]  "On  August  12,  1810,  the  day  the  build- 
ing was  completed,  complainants  were,  by 
the  terms  of  the  contract,  required  to  be  in 
possession  of  the  final  Installment  of  the 
contract  price,  the  amount  of  which  was 
$1,616.  Complainants  were  on  that  day  en- 
titled to  pay  that  money  to  the  contractor, 
except  as  against  such  rights  in  that  fund 
as  had  at  that  time  arisen  in  behalf  of  oth- 
ers. An  advance  payment  made  by  com- 
plainants, as  owners,  to  the  contractor  or  to 
his  order  prior  to  that  date  is  necessarily 
treated  as  made  on  that  date  and  will  dis- 
cbarge the  owners  to  the  amount  of  such 
advance  payment,  except  as  against  rights 
of  others  which,  prior  to  that  date,  have 
arisen  In  the  fnnd.  A  stop  notice  served 
subsequent  to  the  time  the  last  installment 
became  due  is  operative  only  against  such 
part  of  the  last  installment  as  remains  un- 
paid or  unappropriated  at  the  time  such 
subsequent  stop  notice  is  served.  Taylor 
▼.  Reed,  68  N.  J.  Law,  178,  52  AU.  579. 
There  can  be  bo  doubt,  therefore,  touching 
the  right  of  complainants  to  interplead  so 
far  as  the  objection  is  concerned,  that  they 
should  pay  into  court  the  full  amount  of 
the  last  Installment  without  first  deducting 
the  sum  of  $496  which  was  paid  on  con- 
tractor's order  May  25,  1910,  for  the  stop 
notices  served  have  no  rights  as  against 
that  payment. 

[i]  "Complainants  also  deduct  from  the 
amount  of  the  last  contract  installment  $53 
which  was  paid  by  complainants  December 
2S,  1910,  to  the  Haney-White  Company  by 
virtue  of  a  guarantee  made  by  complainants 
to  that  company  May  21,  1910,  wherein  com- 
plainants guaranteed  the  payment  of  an  or- 
der Issued  to  that  company  by  the  contractor 
on  that  date  against  complainants  for  money 
due  that  company  under  that  contract.  With 
such  an  accepted  or  guaranteed  order  out- 
standing at  the  time  the  last  installment  fell 
due,  the  order  clearly  at  this  time  became 
fully  operative  in  favor  of  the  person  holding 
the  order  as  an  equitable  assignment  of  the 
fund  to  the  amount  of  the  order,  as  against 
all  persons  who  at  that  time  had  no  prior 
rights.  It  therefore  becomes  immaterial  as 
to  such  subsequent  claims  whether  that  or- 
der was  paid  by  complainant  on  the  day  the 
Installment  fell  due  or  at  a  subsequent  day, 
for  the  holder  of  the  order  was  entitled  to 
the  money  on  that  day. 

[61  "I  am  also  satisfied  that  the  bill  dis- 
closes sufficient  uncertainty  as  to  the  rights 
of  the  several  claimants  to  entitle  complain- 
ants to  file  the  bill.  The  bUl  alleges  that 
the  several  claimants  to  the  fnnd  have  made 
claims  on  complainants  to  the  exclusion  of 
other  claimants,  and  sets  forth  the  substance 
of  the  stop  notices  in  a  manner  which  may 
be  said  to  create  substantial  doubts  as  to  the 
sufficiency  of  some  of  the  notices.     These 


averments  I  think  sufficient  to  sustain  the 
bUL" 

French  &  Richards,  of  Camden,  for  ap- 
pellants. George  J.  Bergen,  of  Camden,  for 
respondents. 

PER  CURIAM.  The  order  appealed  from 
will  be  affirmed  for  the  reasons  stated  in  the 
opinion  filed  in  the  court  t>elow  by  Vice  Chan- 
cellor Learning. 


GREIMS  V.  OREUMS. 

(Coart  of  Errors  and  Appeals  of  New  Jersey. 
June  20,  1912.) 

1.  DivoBCK  (I  49*)  —  Adultebi  —  Condona- 
tion. 

A  husband  condones  his  wife's  adultery 
by  continuing  marital  intercourse  with  her  aft- 
er knowing  of  her  offense. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  ig  171-179;   Dec.  Dig.  {  49.*] 

2.  Divorce    (j    109*)— Adultibt— Condona- 
tion— BCBDBN    OF    PBOOF. 

On  a  bill  for  divorce  for  adultery,  condo- 
nation is  a  conclusion  of  fact,  if  not  of  law, 
and  must  be  proved  by  defendant,  upon  whom 
lies  the  burden  of  proof. 

[E!d.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  {f  354-364;   Dec.  Dig.  S  109.*] 

8.  DivoBCE    (§    136*)— AnuLTEBY— Condona- 
tion—EviDBNc»—SuFFiciENCT. 

Evidence  held  insufficient  to  show  condo- 
nation of  a  wife's  adultery. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  f  451;  Dec.  Dig.  {  185.  •] 

Appeal  from  Court  of  Chancery. 

Bill  by  Howard  E.  Grelms  against  Jennie 
E.  Stanney  Grelms.  From  the  decree  (79 
Atl.  1048),  both  parties  appeal.  Reversed  as 
to  petitioner,  and  affirmed  as  to  defendant. 

Cortlandt  Parker,  of  Newark,  for  appel- 
lant James  R.  Mulligan,  of  Newark,  for  re- 
spondent. 

VROOM,  J.  The  bUl  In  this  case  was  Ued 
by  the  husband,  charging  his  wife  with  adul- 
tery committed  with  one  David  Young,  Jr., 
at  York,  in  the  state  of  Pennsylvania,  on  the 
29th  day  of  January,  1908,  and  at  divers 
other  times  between  January  24th  and  Feb- 
ruary 16th  of  that  year,  at  No.  55  Beaver 
street  in  York,  and  at  various  other  places 
in  that  town.  The  Vice  Chancellor  held  that 
the  evidence  established  the  guilt  of  the  de- 
fendant, that  the  only  debatable  question 
was  that  of  condonation,  and  that  it  had 
been  condoned,  and  therefore  advised  the 
dismissal  of  the  petition  of  the  husband. 
The  wife  appealed  from  so  much  of  the  de- 
cree as  adjudged  her  guilty  of  adultery,  and 
the  husband  appealed  from  so  much  as  de- 
creed that  he  had  condoned  his  wife's  de- 
fense, and  directed  a  dismissal  of  his  peti- 
tion. We  agree  with  the  conclusion  of  the 
Vice  Chancellor  as  to  the  adultery  of  the 
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wife,  leaving  only  for  consideration  the  con- 
donation on  the  part  of  the  husband. 

[1]  Condonation,  as  stated  by  Bishop  in 
Marriage  and  Divorce  (vol.  2,  {  36),  Is  "where 
the  husband  comes  into  possession  of  the 
fact  and  proof  that  his  wife  has  committed 
adnltery.  Then,  if  he  has  marital  Inter- 
oonrse  with  her,  the  law  presumes  that  he 
condones  the  ofTense,  and  refuses  him  di- 
vorce." 

[2]  It  la  well  settled  that  condonation  is  a 
conclusion  of  fact,  and  not  of  law,  and  must 
be  proved  by  the  defendant,  and  the  burden 
of  proof  Is  upon  the  defendant.  Graham  v. 
Graham,  60  N.  J.  Eq.  701-706,  26  Atl.  358; 
Goeger  v.  Goeger,  69  N.  J.  Eq.  15,  16,  45  AO. 
349;  Hann  v.  Hann,  58  N.  J.  Eq.  211,  42  AtL 
564;  Bornstein  v.  Bomsteln,  L.  R.  1893, 
Prob.  Div.  292-302. 

[3]  The  learned  Vice  Chancellor  bases  his 
conclusion  upon  his  belief  that  from  the 
weight  of  the  evidence  the  husband  had  mar- 
ital intercourse  with  the  defendant  after  he 
came  into  possession  of  the  fact  and  proof, 
as  he  says,  or,  to  use  the  expression  in 
Marsh  v.  Marsh,  2  Beas.  281,  "reasonable 
knowledge."  In  using  the  term  "reasonable 
knowledge"  In  the  case  of  Marsh  v.  Marsh 
there  can  be  no  doubt  but  that  Chancellor 
Green  was  considering  merely  legal  proof, 
for  he  says  "reasonable  knowledge  may  be 
said  to  have  been  when  information  of  a 
fact  ia  given  by  credible  i>ersons,  speaking  of 
their  own  knowledge,  particularly  if  the  same 
facts  be  afterwards  proved  and  they  become 
Instrumental  in  the  proof."  If,  then,  the  ev- 
idence in  this  cause  had  shown  that  the  peti- 
tioner had  produced  any  facts  in  evidence 
proving  the  guilt  of  the  defendant  and  of 
which  he  was  aware  before  he  ceased  hav- 
ing marital  relations  with  her,  admittedly 
there  would  be  ground  for  the  position  of 
the  court  below  that  such  marital  inter- 
course was  a  condonation  of  the  guilt  of  the 
wife. 

The  evidence  in  this  case  established  the 
fact  that  the  parties  were  married  in  Sep- 
tember, 1904.  After  their  marriage,  they 
lived  in  several  cities  before  coming  to  Tork, 
Pa.,  where  the  acts  of  adultery  complained 
of  were  committed.  Some  of  these  acta  were 
committed  during  the  absence  of  the  com- 
plainant from  his  home.  The  complainant's 
business  was  that  of  a  railroad  accountant 
or  auditor,  and  while  at  York  was  employed 
by  a  New  York  firm  to  examine  the  accounts 
of  a  trolley  system  in  that  dty.  He  became 
acquainted  there  with  David  Toung,  Jr.,  who 
is  named  as  co-respondent,  who  was  the  su- 
perintendent of  said  trolley  system,  and 
Young  and  his  wife  and  the  complainant  and 
his  wife  were  much  together.  About  the 
24th  of  January,  1908,  the  complainant  went 
on  business  to  New  York,  and  remained  for 
about  a  month  and  a  half.  It  was  during 
this  absence  that  the  adultery  was  commit- 
ted.   On  complainant's  return  to  York,  he 


found  lying  on  the  bureau  in  his  wife's  Toom 
a  letter  from  David  Young,  of  a  character 
certainly  calculated  to  arouse  his  snapidoiis, 
and  It  evidently  did,  for  he  demanded  an  ex- 
planation of  it  from  her.  She  said  it  wu 
only  some  of  Young's  foolishness.  She  de- 
nied any  guilt.  He  believed  her,  and  they 
became  reconciled  and  lived  together,  and 
he  continued  marital  relations  with  her  op 
to  about  the  time  he  left  her  on  August  1, 
1909.  He  occupied  the  same  bed  with  bis 
wife  until  the  separation,  and  admits  that 
earlier  in  the  week,  on  up  to  Thursday  nigbt. 
be  may  have  had  sexual  intercourse  witb 
her.  Eight  days  before  he  left  his  wife— 
that  is,  the  Sunday  beginning  the  last  week 
in  July,  1909— complainant  stated  that  be 
was  told  by  his  brother  Morton  that  David 
Young's  wife  had  gone  to  York  to  obtain  a 
legal  residence  there  in  order  to  sue  her 
husband  for  divorce,  and  that  she  was  going 
to  name  his  wife  as  co-respondent  in  tbe 
case.  Although  complainant  says  he  "didn't 
take  any  stock  in  what  Morton  bad  to  say," 
the  next  day,  meeting  his  wife's  mother,  Mrs. 
Davis,  he  asked  her  whether  he  could  not 
have  a  little  talk  with  her.  On  her  asaoit- 
Ing,  while  walking  on  the  street  with  her, 
he  told  her  he  had  been  informed  that  hia 
wife  had  been  unfaithful  to  him  for  a  year 
and  a  half,  and  that  Mrs.  Young  had  been 
in  York  maintaining  a  legal  residence,  and 
was  going  to  name  Mrs.  Oreims  as  co-re- 
spondent Mrs.  Davis  asked  him  whether  he 
was  crasy  or  not,  and  said  there  Is  no  truth 
in  this,  and  said  "she  didn't  see  how  I  could 
believe  that  Jennie  [the  defendant]  ever 
cared  anythhig  for  Mr.  Young."  On  retam- 
Ing  from  the  walk,  Mrs.  Davis  told  the  de- 
fendant what  her  husband  had  said,  and 
that  evening,  as  the  defendant  testlfled,  she 
talked  the  matter  over  with  her  husband. 
He  reiriUed  that  the  litUe  baby  did  not  look  a 
terrible  lot  like  him,  that  "he  had  been 
vriae,"  and  that  she  had  been  unfaithful  to 
him  for  a  year  and  a  half.  Then  she  added: 
"I  was  very  nervous  and  excited,  and  be 
harassed  me  and  talked  a  while,  and  said 
everything  would  be  all  right,  and  that  Is  all 
that  was  said  that  night" 

The  next  day,  Tuesday,  the  petitioner  went 
to  the  ofiBce  of  Charles  W.  Mercler,  an  uncle 
of  his  wife.  Mr.  Mercler  testified  that  the 
petitioner  said  to  him :  "Uncle  Charlie,  I  am 
going  to  leave  Jennie.  Would  you  see  her. 
and  have  her  walk  quletiy  out"  Then  he 
(Mercler)  asked  what  the  trouble  was,  and  pe- 
titioner replied:  "Jennie  had  been  crooked 
for  a  year  and  a  half,  and  I  have  known  it" 
The  uncle  says  he  told  him,  if  that  was  the 
case,  he,  the  petitioner,  was  a  fool  to  live 
with  a  woman  that  long,  knowing  that  she 
was  unfaithful  to  him,  to  which  the  petition- 
er replied^  "Well,  I  thought  I  would  give 
her  a  chance."  The  petitioner  denies  aayini; 
to  Mr.  Mercler  that  he  had  known  his  wife 
was  unfaithful  to  him.     On  the  same  day. 


Digitized  by  LjOCQ IC 


N.J.) 


GREIMS  y.  GREIMS 


1003 


while  retamlng  home  In  company  with  his 
brother,  he  met  Mrs.  Young,  and  she  said  to 
him  "that  she  wasn't  going  to  bring  an  a(> 
tlon  for  divorce  against  her  husband,  that 
she  was  just  back  from  York,  and  was  liv- 
ing with  Dave  again." 

On  Friday  of  the  same  week  the  solicitor 
with  whom  Orelms  had  conferred  met  him 
and  one  Clader,  who  was  then  living  with 
the  petitioner,  and  it  was  then  that  Clader 
told  him  tliat  he  was  carrying  notes  back 
and  forth  from  Mrs.  Greims  to  Mr.  Young, 
and  that  Mrs.  Greims  had  made  a  confession 
to  him  about  the  child  not  being  a  legitimate 
child,  and  bad  told  him  that  she  would  be 
willing  to  tell  Howard  (the  petitioner)  every- 
thing, "except  that  she  put  it  to  Dave,  and 
had  went  the  limit  down  to  York,  Pa."  While 
the  petitioner  testified  that  he  did  not  be- 
lieve Clader's  statement,  he  could  not  see 
why  a  woman  should  talk  to  him  of  those 
things.  He  did,  however,  determine  upon  a 
decided  step.  He  says:  "I  decided  to  leave 
Mrs.  Greims  and  to  make  an  investigation, 
and  to  find  ont  if  what  they  said  was  true. 
In  fact,  I  didn't  know  anything  aboat  it  my- 
self, and  would  have  to  go  down  to  York  to 
And  ont  whether  what  they  did  tell  me  was 
true."  On  Friday  and  Saturday  he  remaln- 
«d  at  the  house,  and  both  nights  occupied 
the  same  bed  with  his  wife,  but  had  no  mari- 
tal intercourse  with  her. 

On  Sunday,  August  1,  1809,  he  left  the 
bouse,  and,  taking  with  him'  his  daughter 
ftlarjorie,  did  not  return.  On  that  day  he 
sent  to  his  wife  the  following  letter:  "Au- 
gust 1,  1909.  Mrs.  J.  E.  Greims,  178  N.  17th 
Street,  East  Orange,  N.  J. — Dear  Jennie:  1 
requested  my  attorneys  to  commence  legal 
proceedings  against  you  to  secure  a  divorce 
&  you  will  be  duly  advised  by  them  in  con- 
nection therewith.  In  accordance  with  their 
advice  I  have  taken  Marjorle  with  me  and 
will  provide  for  her.  I  enclose  you  my  check 
No.  607  la  the  amount  of  |10  to  cover  imme- 
diate needs.  I  have  arranged  with  my  at- 
torneys, Cortlandt  &  Wayne  Parker,  Room 
SIO,  Prudential  Building,  Newark,  New  Jer- 
sey, to  provide  yon  with  funds  for  necessi- 
ties pending  Judgment,  which  money  you  can 
procure  from  time  to  time  by  calling  on  said 
attorneys.  All  matters  which  you  desire  to 
take  up  with  me  must  be  done  through  above 
attorneys.    Yours  very  truly,  H.  E.  Greims." 

From  these  facts,  and  they  substantially 
include  all  that  are  essential  to  the  deter- 
mination of  this  cause,  the  Vice  Ctuincellor 
concluded  that  the ,  petitioner  was  not  en- 
titled to  a  decree  of  divorce,  for  the  rea- 
son that  he  bad  condoned  the  guilt  of  his 
wife.  Holding  that  he  had  "the  right  to 
draw  such  inferences  as  the  whole  evidence 
may  warrant,"  he  thought  that  Greims  did 
have  "reasonable  knowledge"  of  bia  wife's 


guilt  as  early  as  or  before  Thursday,  July 
29th,  and  that  he  may  have  had  sexual  In- 
tercourse with  her  up  to  and  including  Thurs- 
day night.  The  fact  that  the  Vice  Chan- 
cellor uses  the  term  "reasonable  knowledge" 
as  a  quotation  makes  it  certain  it  is  from  the 
opinion  of  Chancellor  Green  In  Marsh  v. 
Marsh,  supra.  This  leads  us  to  consider 
whether,  in  fact,  the  petitioner  had  on  or 
before  Thursday,  July  29th,  the  reasonable 
knowledge  which  in  Marsh  v.  Marsh  is  defin- 
ed to  exist  "when  information  of  a  fact  is 
given  by  credible  persona,  speaking  of  their 
own  knowledge,  particularly  if  the  same 
facts  be  afterwards  proved,  and  they  be- 
come instrumental  In  the  proof."  You  will 
search  in  vain  through  this  record  for  any 
evidence  produced  at  the  trial  of  tills  case 
which  was  known  to  the  petitioner  when  he 
left  his  wife,  and  it  was  urged,  and  Justly 
so,  that  the  petitioner  bad  then  no  legal 
evidence  whatever,  unless  the  alleged  con- 
fession to  Clader  was  legal  evidence.  That 
the  petitioner  may  have  had  suspicions  as 
to  the  guilt  of  his  wife  can  readily  be  as- 
sumed, and  in  lookhig  at  the  case  as  present- 
ed in  the  evidence  it  may  seem  incredible 
that  he  should  have  continued  so  long  to  co- 
habit with  her.  But,  as  Bishop  says,  "sus- 
picion Is  not  knowledge.  It  is  not  belief. 
Beyond  which  reason  demands  that  some- 
thing be  conceded — in  some  instances  a  great 
deal — to  the  special  confidence  which  mar- 
ried parties  commonly  do  and  always  should 
have  in  each  other."  It  must  be  remembered 
that  the  petitioner  had  faith  in  his  wife  and 
gave  full  credit  to  her  continued  assertions 
of  innocence,  and  as  Malins,  V.  C,  said  in 
Brown  v.  Brown,  L.  B.  7  Bq.  185,  193,  "hus- 
bands are  apt  to  believe  what  their  wives  tell 
them."  As  hereinbefore  stated,  the  burden 
of  proof  to  establish  condonation  was  upon 
the  defendant,  and  this  she  failed  to  do. 
There  is  no  proof  whatever  that  the  petition- 
er had  sexual  intercourse  with  his  wife  after 
Thursday,  July  29th.  The  petitioner  testified 
that  he  had  not,  and  the  defendant  although 
a  witness,  did  not  assert  that  he  had.  That 
he  occupied  the  same  bed  with  his  wife  on 
Friday  and  Saturday  night  might,  if  unex- 
plained, warrant  a  conclusion  of  forgiveness 
on  the  part  of  the  husband,  but  any  pre- 
sumption of  condonation  arising  therefrom 
may  be  rebutted,  and  has  been  in  this  case. 

We  agree  with  the  learned  Vice  Chancellor 
that  this  case  is  not  without  difficulties,  but 
w'e  think  most  of  the  difficulties  of  the  court 
below  have  arisen  when,  after  decreeing 
without  hesitation  the  guilt  of  the  wife,  it 
has  endeavored  to  establish  condonation  and 
condemn  the  petitioner  to  "a  life  of  most 
loattisome  bondage." 

The  decree  below,  so  far  as  it  finds  con- 
donation, should  be  reversed. 
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SAWTER  et  al.  r.  SHOBNTHAL,  Surrogate. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  20,  1912.) 

(Byllalmi  hy  the  Court.) 

1.  Statutes  (|  109*)— Sitbjects  ahd  Titubs— 
Rbquisites— "Object.  " 

Under  the  requirement  of  the  Constitu- 
tion that  the  object  of  an  act  must  be  express- 
ed in  its  title,  the  true  rule  is  that  the  object 
expressed  must  give  notice  of  the  effect  of  the 
legislation  to  one  conversant  witti  the  existing 
state  of  the  law.  The  Talidity  of  the  title  is 
not  to  be  determjned  by  nice  distinctions  of 
etymology  or  definition  of  words,  but  by  the 
facts  of  the  case  and  the  history  of  the  legis- 
lation. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  ||  136-139,  196;   Dec.  Dig.  {  109.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  6.  pp.  4876,  4876;    vol.  8,  p.  7735.] 

2.  Statxttks  (I  121*)— Subjects  and  Titles 
— Inhebitance  and  Tbansfeb  Tax. 

The  title  of  the  act  of  1909  entitled,  "An 
act  to  change  and  amend  the  title  of  an  act 
entitled  'An  act  to  tax  intestate's  estates,  gifts, 
legades,  devises  and  collateral  inheritances  in 
certain  cases'  approved  May  fifteenth,  one 
thousand  eight  hundred  and  ninety  four"  (P. 
L.  p.  304^),  sufficiently  states  the  object  of  the 
legislation. 

[EH.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  M  127,  128.  132,  173,  174;  Dec. 
Dig.  I  121.*] 

3.  Taxation    (S    862*)  —  Inheritance    and 
Tbanbfeb  Tax — Statutoby  Provisions. 

By  the  passage  of  the  act  of  1909  (P.  L.  p. 
304),  amending  the  title  of  the  act  of  1894  (P. 
L.  p.  318),  the  supplement  of  1906  (P.  L.  p. 
432),  imposing  a  transfer  tax,  became  enforce- 
able legislation. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  1677;  Dee.  Dig.  i  862.*] 

Error  to  Supreme  Court 

Certiorari  prosecuted  by  Mary  I*  Sawter 
and  others,  administrators  with  the  will  an- 
nexed, against  Isaac  Shoenthal  and  others 
to  review  a  tax  imposed  upon  the  transfer  of 
shares  of  stock  standing  in  the  name  of  a 
nonresident  decedent.  From  a  Judgment  set- 
ting aside  the  assessment  (81  N.  J.  Law,  197, 
80  Atl.  101),  respondents  bring  error.  Re- 
versed, and  Judgment  altered  affirming  the 
tax. 

Edmund  Wilson,  Atty.  Gen.,  for  plaintiff 
in  error.  Frank  H.  Sommer  and  Ralph  E. 
Lum  (Edward  A.  Day,  on  the  brleO>  all  of 
Newark,  for  defendants  in  error. 

SWAYZE,  J.  Tbe  question  raised  In  this 
case  Is  the  constitutionality  and  effect  of  the 
act  of  1909  (P.  L.  304),  which  undertakes  to 
change  and  amend  the  title  of  the  act  of 
1894  (P.  L.  p.  318),  imposing  inheritance  tax- 
es. The  Supreme  Court  held  that  the  ob- 
ject of  the  act  is  not  expressed  In  the  title. 

[1]  This  conclusion  was  rested  In  part  at 
least  upon  a  distinction  explained  at  length 
In  the  opinion  between  the  purpose  and  the 
object  of  legislation.  We  are  unable  to 
adopt  this  distinction.  If  we  are  to  go  to 
the  dictionaries  for  aid  in  the  construction 


of  the  Constitution,  we  And  the  words  treat- 
ed as  synonyms.  Webster's  New  Internation- 
al groups  these  words  with  others  as  syn- 
onyms under  the  definition  of  "intention." 
The  New  English  Dictionary  gives  as  its 
first  definition  of  "purpose,"  "that  which  one 
sets  before  oneself  as  a  thing  to  be  done 
or  attained;  the  object  which  one  has  in 
view";  and,  as  its  third  definition,  "the  ob- 
ject for  which  anything  is  done  or  made  or 
for  which  it  exists;  the  result  or  effect  in- 
tended or  sought;  end;  aim."  Tbe  same 
dictionary  gives  as  its  fifth  definition  of 
"object,"  "the  end  to  which  effort  la  directed, 
the  thing  aimed  at;  that  which  one  en- 
deavors to  attain  or  carry  out;  purpose,  end, 
abn." 

[2]  These  definitions  are  supported  as 
usual  In  that  monumental  work  by  extracts 
from  English  authors  co.verlng  the  life  of 
the  language,  some  of  them  from  legal  writ- 
ers of  repute.  So  far  as  the  argument  rests 
upon  a  supposed  difference  of  meaning  be- 
tween purpose  and  object,  we  think  it  lacks 
foundation.  We  are  unwilling,  however,  to 
deal  with  the  question  of  the  constitutional- 
ity of  a  statute  upon  so  narrow  a  basis  as 
that  afforded  by  lexicographers.  We  prefM, 
and  we  think  we  are  required,  to  look  at  the 
matter  from  a  different,  If  not  a  broader, 
point  of  view.  There  can  be  no  doobt  that 
the  ultimate  object  of  the  Legislature  in 
passing  the  act  of  1909  was  to  validate  the 
act  of  1906  (P.  L.  p.  432)  imposing  transfer 
taxes,  which  had  then  just  been  questioned 
in  Dixon  v.  Russell,  T8  N.  J.  Law,  296,  73 
Atl.  61,  a  case  argued  in  the  Supreme  Court 
at  November  term,  1908.  We  Rubsequeutly 
held  the  act  invalid  as  far  as  it  sought  to 
lmi>ose  a  legacy  duty  because  that  object  was 
not  expressed  In  the  title.  Dixon  ▼.  Ru.tsell, 
79  N.  J.  Law,  490,  76  Atl.  982.  The  intent 
of  the  Legislature  In  1909  was  to  put  be- 
yond question  for  the  future  an  act  which 
had  been  questioned,  but  had  not  yet  been 
declared  invalid  by  the  courts.  We  ought 
if  possible,  to  effectuate  that  legislative  in- 
tent. It  Is  not  questioned  that  the  language 
used  in  the  act  of  1909  is  apt  to  effectuate 
the  legislative  purpose,  If  the  title  Is  sofil- 
dent  to  comply  with  the  constitutional  re- 
quirement. If  the  Constitution  means  that 
the  Immediate  object  only  should  be  express- 
ed in  the  title,  that  Is  done  in  this  act  The 
immediate  object  Is,  as  the  title  declares,  to 
change  and  amend  the  title  of  the  act  of 
1894.  It  would,  however,  be  going  too  far 
to  say  that  In  every  case  It  suffices  to  ex- 
press the  immediate  object,  although  the  ulti- 
mate object  be  left  unexpressed.  That  would 
oi>en  the  door  to  the  abuse  so  forcibly  sug- 
gested by  the  Supreme  Court;  and,  although 
we  cannot  logically  argue  from  an  abuse  of 
power  to  a  negation  of  it  (Frltts  v.  Kuhl,  51 
N.  J.  Law,  191,  at  page  205,  17  Atl.  102.  at 
page  107;  Pangbom  v.  Young,  82  N.  J. 
Law,  20,  40),  yet  we  ought  not  to  adopt  a 
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lax  construction  of  an  Important  conBtitn- 
tlonal  limitation.  The  true  rule  is  that  the 
object  expressed  in  the  title  mast  give  no- 
tice of  the  effect  of  the  l^slatlon  to  one 
conversant  with  the  existing  state  of  the 
law.  The  validity  of  the  title  Is  not  to  be 
determined  by  nice  distinctions  of  etymology 
or  definition  of  words,  but  by  the  facts  of 
the  case  and  the  history  of  the  leglslAtlon. 
TjADgnage  which  at  one  time  may  be  quite 
inadequate  to  warn  the  public  of  the  ob- 
ject of  legislation  may  at  another,  owing 
to  custom  or  usage,  be  entirely  sufficient.  A 
striking  Illustration  is  afforded  by  the  legis- 
lation as  to  riparian  rights.  The  title  of  the 
original  act  is  "An  act  to  ascertain  the 
rights  of  the  state  and  of  the  riparian  own- 
ers in  the  lands  lying  under  the  waters  of 
the  bay  of  New  York  and  elsewhere  In  the 
state."  This  would  seem  to  indicate  that 
the  object  of  the  Legislature  was  merely  to 
ascertain  the  facts;  and  yet,  under  supple- 
ments to  that  act,  commissioners  have  been 
authorized  to  convey  property  of  great  value, 
and  no  one  now  questions  the  validity  of  the 
legi.slatlon.  The  reason  Is  that,  regardless 
of  the  precise  meaning  of  the  original  title, 
It  became  by  custom  and  usage  generally 
Known  that,  under  that  title,  the  Legislature 
would  deal  with  the  whole  subject  of  ripa- 
rian lands.  We  have  therefore  sustained  the 
validity  of  the  legislation,  although  our  at- 
tention was  called  to  the  difficulty  in  the 
title.  Seaside  Realty  Co.  v.  Atlantic  City, 
76  N.  J.  Law,  819,  71  Atl.  912. 

[3]  In  determining  whether  the  title  of 
the  act  of  1909  gave  notice  of  its  ultimate 
object  to  one  conversant  with  the  existing 
state  of  the  law,  it  is  essential  to  bear  In 
mind  what  the  law  then  was.  In  1906  the 
I^eglslature,  as  If  in  anticipation  of  our  deci- 
sion in  Xelison  v.  Russell,  76  N.  J.  Law,  655, 
71  Atl.  286,  19  L.  R.  A.  (N.  S.)  887,  131  Am. 
St.  Rep.  673,  had  attempted  to  make  a 
radical  change  in  the  Inheritance  tax  act  by 
substituting  a  transfer  tax  for  the  legacy 
duty  imposed  by  the  act  of  1894.  The  tlUe 
of  the  act  of  1906,  however,  unfortunately 
indicated  only  that  it  was  an  amendment  of 
ttie  act  of  1894,  which  latter  act  by  its 
title  purported  to  relate  only  to  the  taxation 
-of  Intestate's  estates,  gifts,  legacies,  devises, 
and  collateral  inheritances.  The  question  of 
the  valifflty  of  the  legislation  under  such 
a  restricted  title  was  then  pending.  Under 
those  circumstances,  any  one  who  knew,  as 
«very  one  must  have  known,  from  the  title 
of  the  act  of  1909  that  Its  immediate  ob- 
ject was  to  amend  the  title  of  the  act  of 
1906,  could  not  have  failed  to  perceive  that 
its  ultimate  object  was  to  avoid  the  con- 
stitutional difficulty  that  had  been  raised 
and  make  valid  the  act  of  1906.  The  most 
natural  and  obvious,  If  not  the  only,  reason 
for  amending  the  title  to  an  act,  is  to  make 
the  title  cover  the  subject-matter  of  the  act. 
Kvery  one  must,  according  to  our  legal 
juaxim,  be  presumed  to  have  known  that  the 


act  of  1906,  which  was  on  the  statute  book 
and  not  yet  declared  defective,  extended  to 
transfers  of  decedent's  estate,  and  was  not 
limited  as  the  act  of  1894  had  been.  With 
that  knowledge  no  one  could  help  Inferring 
that  the  probable  object  of  changing  the 
title  was  to  make  It  coextensive  with  the 
body  of  the  act  We  think  that  In  the  then 
known  state  of  the  statutory  law  the  title 
of  the  act  of  1909  gave  notice,  not  only  of 
the  Immediate  object  clearly  expressed,  but 
of  the  ultimate  object  clearly  implied. 

Under  our  decision  In  Allison  v.  Corker,  67 
N.  J.  Law,  696,  52  Atl.  362,  60  L.  R.  A.  564, 
It  Is  permissible  for  the  Legislature  to 
validate  an  unconstitutional  statute  by  sub- 
sequent legislation,  provided  tiiat  it  is  not 
attempted  by  an  amendment  of  the  title  to 
import  incongruous  legislation  into  the  exist- 
ing statute.  The  Illustrations  given  by  Jus- 
tice Collins  Indicate  the  line  of  cleavage. 
An  act  respecting  wills,  as  he  says,  cannot 
by  amendment  of  the  title  be  given  effect  as 
to  transactions  Inter  vivos;  but  an  act  to 
repeal  an  unconstitutional  act  may  be  ef- 
ficacious to  compel  payment  of  claims  in- 
curred under  it,  as  was  held  In  Rader  v. 
Township  of  Union,  39  N.  J.  Law,  609.  If 
now  we  look  at  the  essential  character  of 
this  legislation,  it  Is  plain  that  the  Legis- 
lature's object  was  to  tax  transfers  of  prop- 
erty occurring  upon  the  death  of  the  owner 
or  made  In  contemplation  of  his  death  or 
to  take  effect  at,  or  after,  his  death.  The 
original  legislation  reached  only  certain 
kinds  of  transfer.  The  amendment  of  1906 
sought  to  make  this  more  general  and  to 
reach  all  transfers  in  such  cases.  In  com- 
mon parlance  all  were  spoken  of  as  inherit- 
ance taxes,  and.  If  the  title  of  the  act 
of  1894  had  read,  "An  act  to  tax  estates  and 
inheritance,"  it  would  have  been  broad 
enough  to  Include  the  matter  of  the  act  of 
1906.  The  Chief  Justice  in  Dixon  v.  Russell 
went  no  farther  than  to  hold  the  statute  in- 
valid as  far  as  it  was  applicable  to  cases 
like  the  one  then  under  consideration.  The 
difficulty,  however,  was  that  the  title  of  the 
act  of  1894  did  not  indicate  that  it  was  ap- 
plicable to  all  estates,  but  limited  It  to  in- 
testate's estates,  and  to  legacy  duties  and 
collateral  Inheritances.  Legacy  duties  It  had 
beoi  held  were  not  succession  taxes,  and  the 
words  "Intestate's  estates"  did  not  Indicate 
a  succession  by  virtue  of  a  will.  Succession 
by  Intestacy  and  succession  by  will  are  no 
doubt  different,  but  they  are  not  so  different 
as  to  be  Incongruous  subjects  of  legislation.' 
A  tax  upon  successions  of  either  kind  is  ii 
tax  upon  inheritance,  and  such  a  tax  was 
plainly  Indicated  In  the  title  of  the  act  of 
1894.  Both  this  act  and  the  act  of  1906 
dealt  with  taxation  on  the  succession  to 
property  of  decedents,  and  It  was  the  trans- 
fer of  such  property  that  the  new  title  pur- 
ported to  deal  with.  What  we  decided  in 
Allison  V.  Corker  was  that  an  unconstitu-, 
tional  statute  was  not  void  but  unenforce- 
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able,  and  that  It  might  be  Imported  into  valid 
legislation  by  appropriate  reference.  When 
the  title  was  amended  by  the  act  of  1909,  the 
act  of  1906  became  enforceable.  The  tax  In 
this  case  was  properly  imposed.  The  judg- 
ment of  the  Supreme  Court  must  be  reversed, 
and  Judgment  entered  atBrming  the  tax. 


DANSKIN  V.  PENNSYLVANIA  E.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  19,  1912.) 

1.  Railboadb  (i  350*)— Cbossing  Accident 

—  CONTBIBnXOBY    NEGLiaBNCE  —  QUESTION 

FOB  Jury. 

In  an  action  against  a  railroad  company 
for  the  killing  of  a  traveler  at  a  crossing, 
whether  decedent  would  have  heard  the  ap- 
proaching train  bad  be  brought  liis  wagon  to  a 
standstill  before  driving  past  obstructions  to 
his  vision  directly  on  the  crossing,  and  there- 
fore was  negligent  in  failing  to  do  so,  Aeld  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  ii  1152-1192;   Dec.  Dig.  {  350.*] 

2.  Railroads  (§  350*)— Crossing  Accident 
—Duty  op  Tbaveleb  —  Stop,  Look,  and 
Listen. 

A  traveler  crossing  a  railroad,  though  re- 
quired to  look  and  listen,  is  not  negligent,  as 
a  matter  of  law,  in  faiUng  to  stop  before  driv- 
ing on  the  track. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  S(  1152-1192;   Dec.  Dig.  |  350.*] 
8.  Tbiai,  (I  139*)— Question  fob  Juby— Neg- 
ative Evidence. 

Negative  evidence  that  witnesses  did  not 
hear  any  bell  rung  on  the  engine  of  a  train  by 
which  decedent  was  killed  in  a  crossing  acci- 
dent is  snfficient  to  take  the  question  to  the 
jury,  notwithstanding  the  positive  evidence  of 
defendant's  witnesses  that  the  bell  was  rung, 
where  plaintiff's  witnesses  were  in  a  position  to 
have  beard  the  bell  if  it  bad  been  rung. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  U  332,  333,  338-841,  366;  Dec.  Dig.  { 
1S§.»] 

4.  Railboads  (I  847*)— Cbossing  Accident 
— Evidence. 

Where  decedent  was  killed  at  a  railroad 
crossing  while  driving  a  bakery  wagon,  and 
plainti#s  counsel  stated  that  there  was  some 
evidence  indicating  that  decedent  had  pans  in 
the  wagon  when  the  accident  occurred,  though 
there  was  evidence  to  the  contrary,  the  court 
did  not  err  in  permitting  plaintiff  to  testify 
concerning  the  amount  of  noise  made  by  the 
pans,  if  any,  while  the  wagon  was  being  driven 
along  the  road. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  ||  1124-1137;   Dec.  Dig.  f  347.*] 

5.  Tbiai.  (|  260*)  —  Instbuctions  —  Request 
TO  Charge— Instbuctions  Given. 

In  an  action  for  death  at  a  railroad 
crossing,  the  court  charged  that  it  was  dece- 
dent's duty  to  exercise  such  care  to  avoid  an 
accident  as  a  reasonably  prudent  man  would 
exercise  under  the  circumstances;  that,  as  he 
approached  the  crossing,  be  was  bound  to  look 
and  listen  for  an  approaching  train  in  such  a 
manner  as  to  make  looking  and  listening  rea- 
sonably effective;  and  that,  the  greater  the  dif- 
ficulty in  discovering  the  danger  apparent  from 
the  surroundings,  the  greater  the  care  required 
in  approaching  the  track;  and,  if  the  circum- 
stances were  such  that  one  sense  is  rendered 
less  reliable,  the  other  must  be  used  to  a  cor- 
respondingly greater  extent.     Held,  that  such 


charge  covered  a  requested  instruction  that  it 
was  decedent's  duty  in  approaching  the  cross- 
ing to  exercise  the  highest  practicable  degrt^ 
of  care ;  that,  if  he  did  not  do  so,  and  his  death 
was  caused  wholly  or  in  part  by  the  want  of 
such  care,  the  verdict  must  be  for  defendant; 
and  the  difficulty  of  fieeing  or  hearing  an  ap- 
proaching train,  owing  to  the  conditions  at  tne 
crossing,  did  not  excuse  the  traveler  from  mak- 
ing the  utmost  practicable  use  of  bis  facnltiei. 
and  It  was  only  after  such  use  bad  been  nuulr 
without  avail  that  a  verdict  could  be  rendered 
in  favor  of  such  person  so  injured,  or  his  rep- 
resentatives. 

[Ed:  Note.— For  other  cases,  see  Trial,  CeoL 
Dig.  §}  651-659;   Dec  Dig.  f  260,*] 

6.  Appeal  and  Ebbob  (|  1064*) — ^Instbuc- 
TiONs— Damages— Pbbjudice. 

Where,  under  any  rational  interpretatioo 
ol  a  charge  on  the  measure  of  damages  in  an 
action  for  death,  no  legal  injury  was  done  to 
defendant  notwithstanding  the  misappreheDssoD 
of  the  proper  rule  of  damages  in  the  charge, 
because  the  result  of  the  rule  as  charged  wooM 
be  to  award  plaintiff  less  than  she  was  entitled 
to,  the  instruction  was  not  prejudiciaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4219,  4221-4224;  Dec. 
Dig.  I  1064.*] 

7.  Death  (|  95*)— Damages— Mkabube. 

Where  several  years  had  elapsed  since  the 
wrongful  death  of  plaintiff's  decedent  before 
the  final  trial  of  an  action  therefor,  plaintiff 
was  entitled  to  recover  the  present  worth  (at 
the  time  of  trial)  of  a  sum  which,  paid  in  an- 
nual installments  for  the  term  of  decedent's 
life  expectancy,  would  give  to  the  beneficiaries 
the  annual  amount  of  decedent's  contribution  to 
their  maintenance,  and  in  addition  thereto  the 
several  amounts  of  such  annual  contrilmtions 
up  to  the  time  of  trial,  with  interest. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  §S  108-109,  111-115,  120;  Dec.  Dig.  { 
95.*] 

Error  to  Supreme  Court. 

Action  by  Jane  Danskln,  as  admlnifltratrix 
of  James  F.  Danskln,  deceased,  against  the 
Pennsylvania  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Alan  H.  Strong,  of  New  Brunswick,  for 
plaintiff  In  error.  Edmund  Wilson,  Atty. 
Gen.,  for  defendant  in  error. 

PARKER,  J.  This  case  has  bem  tried 
three  times.  On  the  first  trial  there  was  a 
verdict  for  the  plaintiff  against  the  pres«it 
defendant  and  its  codef endant,  the  New  York 
&  Long  Branch  Railroad  Ck>mpany,  and  the 
entire  judgment  was  reversed  because  of 
an  error  with  respect  to  the  liability  of  the 
other  company.  Danskln  v.  Pennsylvania 
Railroad  Co.,  76  N.  J.  Law,  660,  72  Atl.  3i 
22  L.  R.  A.  (N.  8.)  232. 

The  second  trial  resulted  In  a  nonsuit  on 
the  ground  that  contributory  negligence  was 
shown,  which  was  held  by  the  trial  judgt- 
to  be  a  court  question,  bnt  was  Gonsldered 
by  this  court  to  be  a  question  for  the  Jan. 
S.  C,  79  N.  J.  Law,  526,  70  AO.  975.  Wt- 
there  held  that,  assuming  a  legal  duty  resi 
ed  upon  the  deceased  to  stop  before  dearln: 
the  obstructions  to  his  vision  in  order  ti- 
listen  for  the  sound  of  a  train,  the  proof 
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did  not  eatabllBta  concInslTely  that  the  de- 
ceased failed  to  stop,  but  that,  even  if  the 
evidence  did  tend  so  to  Indicate,  the  ]ary 
were  entitled  to  entertain  the  presumption 
of  due  care  on  the  part  of  the  decedent,  and 
that  It  was  therefore  not  established  as  a 
court  question  that  he  did  not  stop  to  listen 
before  he  was  able  to  see.  We  further  held 
that,  tf  he  was  not  negligent  In  f&iling  to 
stop  before  reaching  a  point  where  be  could 
see,  be  could  not  be  held  guilty  of  contribu- 
tory negligence  as  a  court  question  at  and 
after  that  time,  because,  "by  the  time  he 
cleared  the  woods  so  as  to  enable  him  to  see 
an  approaching  train,  bis  horse  was  on  the 
first  rail  of  the  first  or  south-bound  track, 
and  only  about  12  feet  from  the  north-bound 
track."    79  N.  J.  Law,  627,  76  AO.  976. 

[1]  The  uncontradicted  evidence  on  the 
third  trial  seems  to  establish  that  the  de- 
ceased was  driving  his  bakery  wagon  on  a 
Jog  trot  and  kept  up  this  gait  until  he  reach- 
ed the  track.  It  was  therefore  proper  to 
find  as  a  court  question  that  he  did  not  stop 
before  reaching  the  track,  and  the  further 
question  then  results  as  to  whether,  as  a 
court  question,  he  ought  to  have  stopped  to 
listen  for  the  train  before  reaching  a  posi- 
tion where  he  could  see  the  train.  This  is 
the  first  question  now  argued  before  us,  and 
the  ground  on  which  It  is  put  Is  that,  inas- 
mudii  as  the  wind  was  toward  the  train,  and 
the  horse  was  trotting  on  a  gravel-  road, 
and  the  wagon  bad  Iron  tires  on  the  wheels 
and  was  full  of  pans  and  tin  plates,  and 
was  equipped  with  sliding  doors  and  other 
appliances  calculated  to  make  a  rattling 
noise,  therefore,  as  a  court  question,  the 
wagon  must  have  made  so  much  noise  when 
in  motion  over  the  road  in  question  as  to 
prevent  deceased  from  hearing  what,  if  he 
had  stopped,  be  must  have  heard. 

We  are  cited  to  the  case  of  Merkle  v.  N. 
Y.,  L.  E  &  W.  R.  R.  Co.,  49  N.  J.  Law,  473, 
9  Atl.  6S0,  where  the  driver  had  In  his  wagon 
a  number  of  empty  beer  bottles  in  boxes  or 
crates,  and  the  rattling  of  these  bottles,  by 
the  motion  of  the  wagon,  made  such  a  noise 
as  to  prevent  hearing  the  approaching  train; 
to  the  case  of  Central  Railroad  Co.  v.  Smal- 
ley.  61  N.  J.  Law,  277,  39  AU.  685,  where 
tbls  court  took  judicial  notice  that  a  moving 
coal  train  was  accompanied  by  the  usual 
roar  and  rumble,  which  must  have  greatly 
hindered  a  person  in  its  immediate  vicinity 
from  distinguishing  other  sounds  (Id.,  at 
page  279  of  61  M.  J.  Law,  at  page  696  of  39 
Atl.),  to  Conkllng  v.  Erie  Railroad  Co.,  03 
N.  J.  Law,  338,  43  Atl.  666,  where  the  wag- 
on was  an  Ice  wagon  with  scales.  Ice  tongs, 
and  other  utensils  within,  which  caused  con- 
siderable noise;  and  finally  to  Keyley  v. 
Central  Railroad  Co.,  64  N.  J.  Law,  335,  43 
Atl.  811,  where  the  plaintiff  was  said  by  this 
court  to  have  been  traveling  with  undue 
speed,  hurrying,  in  fact,  over  the  railroad 
tracks,  "utterly  ignoring  the  fact  that  the 


noise  of  his  horse's  hoofs  and  the  rattle  of 
his  iron-bound  wheels,  in  their  contact  with 
the  planks  and  Iron  tracks  he  was  crossing, 
must  necessarily  interfere  with  his  ability  to 
hear  an  approaching  car  which  he  could  not 
see."  Every  case  differs  in  its  circumstances 
and  must  be  tested  by  Its  own  peculiar  char- 
acteristics. 

Returning  to  the  present  case,  we  note 
that  some  of  the  assertions  of  fact  relating 
to  the  condition  of  the  wagon  and  of  the  road 
are  not  borne  out  by  the  testimony,  and  some 
of  the  Inferences  are  Jury  Inferences.  The 
so-called  gravel  roads  of  that  locality  are 
very  smooth.  The  testimony  as  received  in 
the  case  was  that  there  were  no  tin  pans  or 
plates  in  the  wagon,  but  that  the  pies,  etc., 
were  arranged  on  the  familiar  paper  plates, 
which  made  no  noise;  and  that  the  racks 
were  so  arranged  that  everything  was  held 
tightly  in  place  and  had  no  opportunity  to 
rattle.  The  force  of  the  wind  is  not  given, 
although  It  was  from  the  northwest,  and  the 
train  was  approaching  from  the  south. 

The  proposition  now  is  that  we  should  find, 
and  that  the  trial  Judge  should  have  found, 
as  a  court  question,  that  the  train  coming  up 
against  the  wind,  or  the  crossing  whistle 
which  defendants  testified  was  blown,  would 
have  been  heard  by  the  deceased  when  listen- 
ing from  bis  wagon  at  a  standstill,  whereas, 
because  the  wagon  was  moving  at  the  time, 
such  sounds  were  not  heard;  In  other  words, 
that  the  sense  of  hearing  failed,  and  that 
the  failure  was  due  to  the  deceased  not 
stopping. 

The  question  is  a  close  one,  and  tn  view 
of  this  very  fact,  we  are  in  no  position  to 
say  that  It  should  have  been  removed  from 
the  domain  of  the  Jury;  and  we  therefore 
bold  that,  notwithstanding  It  was  satisfac- 
torily shown  that  the  deceased  did  not  stop 
bis  wagon  to  listen  before  getting  on  the 
track,  it  was  still  for  the  Jury  to  say  wheth- 
er he  failed  to  bear  the  train,  and  whether 
such  failure  was  due  to  the  fact  that  he  did 
not  stop,  or  in  other  words,  that,  if  he  had 
stopped,   he  would  have  heard  It. 

[2]  It  may  be  remarked  that  the  decisions 
cited  from  other  Jurisdictions  are  for  the 
most  part  not  pertinent  on  this  point,  be- 
cause of  the  prevalence  of  the  rule  that  a 
traveler  about  to  cross  a  railroad  must  stop, 
as  well  as  look  and  listen,  which  Is  not  the 
case  In  this  state. 

[S]  The  next  point  relates  to  the  sufficiency 
of  evidence  that  the  bell  was  not  rung  in 
compliance  with  the  statute.  As  usual  in 
such  cases,  the  evidence  of  the  plaintiff  on 
this  point  Is  mostly.  If  not  altogether,  nega- 
tive, and  there  is  positive  evidence  on  the 
other  side  that  the  bell  was  rung.  But,  as 
we  have  been  obliged  to  hold  In  many  other 
cases,  so  long  as  the  witnesses  who  say  they 
did  not  hear  the  bell  were  in  a  position 
where  it  may  rea.sonably  be  considered  they 
would  have  heard  it  if  It  had  been  rung,  the 
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point  cannot  be  removed  from  the  domain  of 
tbe  Jury. 

[4]  The  next  point  relates  to  the  admission 
of  testimony  of  the  plaintiff,  the  widow  of 
the  deceased,  oh  the  question  whether  the 
wagon  made  much  noise  when  driven  under 
similar  conditions.     She  testified  as  to  the 
usual  methods  of  the  deceased  in  loading  the 
wagon  for  his  regular  deliveries ;  that- he  al- 
ways had  bread  and  rolls  in  the  morning 
(wh^  the  accident  happened),  and  always 
carried  the  rolls  in  baskets;    that  he  had 
none  of  the  large  pans  or  small  pans  In  the 
wagon  on  the  occasion  in  question,  and  never 
took  plea  and  cakes  in  the  morning;    that 
she  had  ridden  frequently  in  the  wagon  with 
her  husband.    The  question  was  then  asked, 
"Have  you  ridden  in  it  when  it  had  the  big 
pans  in  and  the  pies  and  cakes  In?    4..  Yes, 
sir.     Q.  As  the  wagon  was  driving  along 
with  the  pans  in  it,  what  noise.  If  any,  did 
It  make?  (Objected  to.    Objection  overruled, 
and  exception  sealed,  but  question  not  an- 
swered.)    Q.  Mrs.  Danskin,  my  question  is 
whether  in  riding  with  your  husband,  even 
when  he  had  the  big  pans  in  and  the  cakes 
and  pies,  riding  along  the  road  or  elsewhere, 
whether  there  was  any  rattle  or  noise  in 
consequence  of  these  pans?"    This  also  was 
objected  to,  and  the  court  raising  some  ques- 
tion as  to  Its  relevancy  in  view  of  the  testi- 
mony that  deceased  did  not  have  the  pans 
in  his  wagon,  counsel  for  plaintiff  explained 
that  there  was  some  other  evidence  indicat- 
ing that  he  did  have  such  pans  in  the  wagon 
when  the  accident  occurred,  and  the  plain- 
tiff was  entitled  to  negative  the  theory  of 
noise  on  any  hypothesis  derivable  from  the 
testimony.    The  question  was  asked,  and  no 
exception   taken   to   the  ruling.     Assuming 
that  the  ruling  is  properly  brought  before  us 
under  the  previous   exception,    we   do   not 
think  there  was  any  error  in  the  admission 
of  the  testimony,  but  that  it  was  competent 
for  the  plaintiff  to  show  the  usual  and  nor- 
mal behavior  of  the  wagon  in  the  matter  of 
noise,  and  the  Jury  were  entitled  to  take  this 
into   consideration    in   connection   with   the 
conditions  existing  at  the  point  of  the  ac- 
cident in  determining  whether  there  was  so 
much  noise  at  that  time  and  place  as  to  pre- 
vent the  deceased  from  hearing  the  roar  of 
the  train  or  the  whistle  that  was  blown,'  and 
which  whistle,  it  may  be  remarked,  did  not 
comply  with  the  statutory  requirements. 

[B]  It  is  further  assigned  for  error  that 
the  court  should  liave  charged  as  requested 
that  "It  was  the  duty  of  Mr.  Danskin,  in  ap- 
proaching this  crossing,  to  exercise  the  high- 
est practicable  degree  of  care,  and  if  he  did 
not  do  so,  and  his  death  was  caused  ^i-liolly 
or  in  part  by  the  want  of  such  care  on  his 
part,  the  verdict  must  be  for  the  defend- 
ant." And  also  that  "the  difficulty  of  seeing 
or  hearing  an  approaching  train,  owing  to 
conditions  at  the  crosslnc,  does  not  excuse  a 
traveler  on  the  highway  from  making  the 


utmost  practicable  use  of  his  faculties,  and 
it  Is  only  after  such  use  has  been  made  with- 
out avail  that  a  verdict  can  be  rendered  in 
favor  of  a  person  so  injured,  or  his  repre- 
sentatives." 

Counsel  relies  upon  the  cases  of  the  Penna. 
B.  R.  Co.  v.  Righter,  42  N.  J.  Law,  l&O; 
Penna.  R.  R.  Co.  v.  Leary,  56  N.  3.  Law.  TfC, 
29  Atl.  678;  Green  v.  Erie  R.  R.  Co..  63  X. 
J.  Law,  301,  47  Atl.  418,  as  requiring  the  use 
,of  this  Language  in  a  charge  where  appliwble 
to  the  situation.  The  court  did  ctiarge  tbat 
"the  law  does  Impose  on  every  person  the 
duty,  as  it  was  the  duty  of  Mr.  Danskin,  to 
exercise  such  care  to  avoid  an  accident  as  a 
reasonably  prudent  and  careful  man  should 
exercise  under  the  circumstances  and  con- 
ditions at  that  point"  Also  in  response  to 
request  No.  6:  "He  was  bound,  as  he  ai>- 
proached  this  crossing,  to  look  and  listen  for 
an  approaching  train,  and  to  look  and  listen 
in  such  manner  as  to  make  looking  and 
listening  reasonably  effective."  And  request 
No.  8:  "The  greater  the  difficulty  in  discov- 
ering the  danger  as  apparent  from  the  sur- 
roundings, the  greater  is  the  degree  of  care 
required  in  approaching  a  railroad  track, 
and,  if  the  circumstances  are  such  tliat  <Hie 
sense  is  rendered  less  reliable,  the  other  must 
be  used  to  a  correspondingly  greater  extent." 
An  examination  of  the  cases  cited  by  coun- 
sel will  show  that  the  language  in  the  re- 
quests, that  were  rejected  and  are  now  urged 
as  a  ground  of  error  has  been  treated  as 
substantially  identical  in  meaning  with  the 
propositions  actually  charged  by  the  court 
and  above  quoted. 

[6]  The  last  point  argued  relates  to  the 
portion  of  the  charge  bearing  on  the  measure 
of  damages  in  death  cases,  and  requires  for 
discussion  a  full  quotation  of  the  language 
of  the  trial  Judge.  His  charge  in  this  re- 
gard was  as  follows :  "It  is  for  yon  to  con- 
sider bow  long  you  believe  Mr.  Danskin 
would  have  lived;  in  other  words,  to  calcu- 
late, as  nearly  as  you  can,  the  expectancy  of 
his  life.  In  doing  this  you  should  not  consid- 
er exceptional  cases,  but  should  take  the 
average  length  of  life  for  a  person  of  his  age 
and  condition  of  health;  and  in  reachlnc 
the  amount  of  your  verdict,  if  yon  should 
believe  that  Mr.  Danskin  would  have  lived  s 
certain  number  of  years  and  would  have  ex- 
pended a  certain  amount  each  year  on  his 
family,  it  would  not  do  to  multiply  thb. 
amount  by  the  number  of  years  and  say  th«t 
is  the  damage,  because  this  family  won'id 
then  have  in  a  lump  sum  at  this  time,  all 
that  the  husband  and  father  would  hav,- 
tumed  over  to  them  during  the  whole  perl<Kl 
of  hi.s  life,  which  you  can  readily  see  conM 
be  put  at  interest  and  with  the  intend 
would  amount  to  much  more  than  he,  at  th»' 
snlary  he  was  earning  at  the  time  of  hi- 
death,  would  have  brought  in.  As  has  be«-n 
said,  'What  the  plaintiff  is  enHtled  to  rwov 
er  Is  a  capital  fund  which  will  represent  th» 
present  value  of  all  the  pecuniary  loss  which 
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will  fall  upon  the  widow  and  next  of  kin.' 
In  other  words,  snch  som  as,  with  interest 
for  the  period  of  such  expectancy,  would 
equal  the  amount  which  the  widow  and  next 
of  kin  would  have  received  by  the  continu- 
ance of  the  life  of  the  deceased.  But  in  this 
connection  you  should  remember  that  eight 
years  and  seven  months  have  elapsed  since 
Mr.  Danskin's  death,  and,  if  you  believe  that 
his  expectancy  of  life  would  equal  or  exceed 
that  number  of  years  and  months,  no  such 
rebate  of  interest  as  I  have  mentioned  should 
be  made  for  that  period.  You  should  also 
take  into  consideration  the  ages  and  condl 


the  remaining  11  years  of  the  time 

would  work  out  thus: 

Deferred   payments   and  simple  inter- 


This 


est  _    . 

Present  ralu'.  of  future  payments 


$10,800 
8307 

$19,107 

If  the  Judge  had  charged  the  rule  of  dam- 
ages in  this  form.  It  would  have  been  cor- 
rect. At  the  request  of  defendant  he  charg- 
ed, as  we  think  too  favorably  to  defendant, 
that  no  interest  should  be  allowed  for  the 
elapsed  period,  so  that  the  above  total  would 


be  reduced  by  $1,800  and  stand  at  $17,307. 
tion  of  health  of  the  widow  and  children,  and   "^^  question  is  whether,  under  any  fair  con- 


limit  your  verdict  not  only  to  the  expectancy 
of  life  of  the  husband,  but  to  that  of  the 
wife  and  children,  and  the  length  of  time 
they  would  be  entitled  to  enjoy  his  bounty, 
provided,  however,  that  such. time  should  not 
exceed  the  expectancy  of  the  decedent's  life." 
Ihe  criticism  on  this  we  also  quote  from 
the  brief  of  counsel :  "The  charge  so  except- 
ed to  is  plainly  erroneous.  The  substance 
of  it  is  that  the  verdict  should  represent  a 
capitalization  of  all  that  the  widow  and  next 
of  kin  would  have  received  if  the  deceased 


struction  of  the  charge  as  delivered,  the  Jury 
would  be  justified  in  finding  an  amount  rela- 
tively greater  than  this  hypothetical  $17,307. 
The  complaint  of  counsel  seems  to  be  that 
the  charge  directs  the  present  worth  of  what 
would  correspond  to  the  $20,000  payable  peri- 
odically during  the  11  years  remainder  of 
the  expectancy,  to  be  ascertained  as  of  the 
time  of  the  trial,  but  this  certainly  does  not 
injure  the  defendant,  for,  as  we  have  already 
seen,  the  application  of  a  correct  rule  would 
award  $19,107,  and  of  the  rule,  as  we  under- 


had  lived  out  his  expectancy,  but  that,  in  ar-   stand  the  Judge  to  have  laid  It  down,  would 
riving  at  the  present  value,  no  rebate  should  i  award  $17,307 ;    while  a  calculation  of  the 
be  made  for  the  time  that  has  elapsed  since  !  Present  value  of  $20,000,  payable  In  equal  an- 
the  death  occurred,  if  the  Jury  find  that  he  •  °"*1    InstaUmenta    over   the    remaining   11 
would  have  lived  that  long.    Thus,  If  the  j  years  of  the  hypothetical  expectancy,  would 
Jury  found  that  Danskin  would  have  lived  20  j ''«  t**®  present  value  of  an  annuity  of  $1,- 
xears,  and  his  family  would  have  received  an  '  818.18  for  11  years,  which  is  shown  by  the 
average    beneflt   of   $1,000   per   year,    they  I  t&Uea  to  be  $15,ia3.62;    being  about  $4,000 
should  find  the  present  value  of  the  entire  j  ^^ss  than  the  sum  ascertainable  by  the  cor- 
$20,000,  but  in  so  doing  should  make  no  re-  j  ^ect  rule,  and  $2,000  less  than  the  sum  ascer- 
bate  of  interest  for  8  years  and  7  months  j  tainable  by   the  rule  as   we  interpret  the 
of  the  expectancy  which  have  now  elapsed.  I  Jndge's  charge.    The  language  of  the  charge 
The  vice  of  the  charge  as  given  la  that  it    Is  something  of  a  puzzle  in  the  matter  of  In- 
dlrects  the  present  worth  to  be  ascertained    terpretation,  and  calls  to  mind  the  old  cases 
of  the  entire  pecuniary  loss,  and,  by  exdud-    <>*  Tuttle  v  Howell,  17  N.  J  Eq.  176;  Howell 
tag  any  rebate  for  the  time  past,  the  entire    ^-  Tuttle,  17  N.  J.  Eq.  540;    but,  under  any 
sum  (say  $20,000  according  to  the  above  U-  j  rational  Interpretation  of  the  charge,  it  Is 
Instration)  Is  treated  so  far  as  that  nerlod  is  J  <^'e»'  *»  "s  that  no  legal  injury  was  done  to 
concerned  as  already  earned."  '  I  ^^^  defendant  notwithstanding  a   mlsappre- 

Vlewlng  the  matter  for  purposes  of  con- 1  ^^^nslon  of  the  proper  rule,  because  the  result 
venlence  and  llluatratlon  only,  in  the  manner  •  <>'  ^^^  "^'^  ^^  charged  would  be  to  award  the 
suggested  by  counsel  for  plaintiff  In  error,  as  ',  P'"'"""  less  than  she  was  legally  entitled  to. 
a  fixed  beneflt  of  $1,000  per  year  to  the  next ,  **«  ™<'  °**  «"°'  ™  ™*  record,  and  the 
of  kin,  to  run  for  a  period  of  20  years,  and  |  Judgment  should  be  affirmed. 
tbas  disregarding  the  contingencies  of  death 
of  beneficiaries,  decrease  of  earning  power, 
and  so  on,  we  find,  by  consulting  the  an- 
anity  tables,  that  the  present  value  of  an  an- 
nuity of  $1,000  per  year  for  20.  years,  on  a 
basis  of  5  per  cent,  is  $12«462,  which  would 
represent  the  amount  recoverable  at  the  time 
>f  death  of  the  deceased. 

[7]  But  eight  years  and  seven  months,  or 
>ay  ntae  years,  having  elapsed,  and  the  next 
)f -kin  having  received  nothing  in  that  time, 
■Jie  correct  rule  would  be  to  award  them 
still  on  the  foregoing  hypothesis)  the  defer- 
red paymmta  of  $1,000  per  year  for  nine 
i-ears  and  interest  thereon,  and  the  present 
'aine  of  an  annuity  of  $1,000  per  year  for 


DODGB  V.  LAVIN  et  al.    LAVIN  v  DODGB 
MARKS  et  al.  v.  SAME. 

(Supreme  Court  of  Rhode  Island.    July  6, 1912.) 

1.  Dekdb  (S  114*) — Ck>NSTKncTioN— Pbopebty 
Conveyed. 

Where  a  deed  described  land,  and  gave  the 
grantee  the  right  to  land,  load,  and  unload  bis 
boat  on  certain  other  mentioned  land,  which 
was  not  included  in  the  description,  it  did  not 
include  the  land  over  which  he  was  given  the 
easement. 

J  Ed.  Note. — For  other  cases,  see  Deeds,  Cent, 
f.   H  31«MS22,   320-^29,  388;    Dec.   Dig.   I 
Ui.*] 
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2.  Adtzbsb  PoBSEBsion  (1 16*)— "Achtai.  Pos- 

8K88I0N"— WUAT  CONSTITXTTBS. 

Actual  poasession.  to  ripen  into  prescriptive 
title,  consists  in  exercising  domination  over  the 
land  and  exercising  acts  of  ownership  witli 
sufficient  continuity  to  acquaint  tlie  owner  tliat 
an  adverse  title  is  being  asserted,  and  so  tlie 
filling  in  of  the  shore  front  of  land  bordering  on 
the  sea,  and  tfa  cultivation  of  grass  thereon, 
is  sufficient  "actnal  possession"  to  show  an  ad- 
verse holding 

[Ed.  Note. — For  other  cases,  Be<»  Adverse  Pos- 
session, Cent.  Dig.  H  82-89;   jDec.  Dig  i  16.* 

For  other  definitions,  see  Words  and  Phrases, 
TOL  1,  pp.  1«&-I(i7;  TOL  8,  p  75ti5.1 

Case  Certifled  from  Superior  Court,  Pro- 
vidence and  Bristol  Counties. 

Suits  by  Jolm  W.  Dodge  against  Bridget 
Lavln  and  others,  by  Bridget  Lavln  against 
John  W.  Dodge,  and  by  Joseph  H.  Marks 
and  others  against  John  W.  Dodge.  Certi- 
fled to  the  Supreme  Court  Decree  for  de- 
fendants In  the  first  and  for  complainants  in 
the  second  and  third  suits. 

The  following  is  a  survey  of  the  land  in 
question: 


second  is  brought  by  Bridget  Lavln,  and 
prays  tbat  certain  deeds  from  tbe  belrs  of 
William  H.  Allin  to  Dodge  may  be  declared 
void,  either  wholly  or  in  part.  Tbe  third 
prays  that  certain  deeds  made  to  Bridget 
Lavln  may  l>e  declared  valid.  All  of  these 
deeds  relate  to  the  strip  of  land  which  is 
the  subject  of  the  first-named  or  partition 
suit,  and  Is  shown  in  red  on  the  accompany- 
ing surrey  [shaded  lines  In  tbls  report]. 
These  cases  were,  by  agreement,  beard  to- 
gether in  the  superior  court  upon  bill,  an- 
swer, and  proofs,  and  were  upon  considera- 
tion of  the  same  certified  to  tbls  court  for 
determination,  under  chapter  289,  i  85,  Geo. 
Laws  of  1909. 

Dodge  alleges  in  his  bill  that  one  WlUiam 
H.  AUln,  at  the  time  of  his  decease  In  1£94, 
was  sole  owner  in  fee  simple  of  the  strip 
of  land  referred  to;  that  he  died  Intestate, 
leaving  no  children  or  direct  descendants, 
and  that  the  title  descended  to  collateral 
heirs,  that  afterwards  some  of  these  col- 
lateral heirs  conveyed  tbeir  Interests  to  him. 


Land  »how/«  .,-. 
Rao  ON  «</Rvev  >s 
Hsna  SHOWN  av  ' 
SHAOlNa 


(S.7»4'.^'XY;  iZSlSr  oUh)  ^ 


R.R.HIGGIN6  Co. 


TiUlnghast  A  Collins,  of  Providence  (James 
C.  Collins,  of  Providence,  of  counsel),  for 
John  W.  Dodge.  Doran  &  Flanagan,  of 
Providence,  for  Bridget  Lavln. 

YINCBNT,  J.  These  are  three  suits  in 
equity.  The  first  is  brought  by  John  W. 
Dodge  against  Bridget  Lavln  and  others,  and 
prays  for  the  partition  of  a  certain  strip  of 
land  lying  In  the  town  of  Barrlngton.    The 


some  to  the  respondent  Bridget  Lavlii,  while 
others  have  made  no  conveyance.  The  title 
of  tbe  property  Is  now  vested  as  foUos^. 
John  W.  Dodge,  i<>Vioii;  Bridget  Lavln. 
Vto«;  Nellie  Fre{y,  >/ioi;  Grace  1.  Scbide. 
i/iot;  and  Harry  8.  Klnnlcott,  i/ie«.  Dod^ 
further  alleges  that  said  estate  Is  a  narrow 
strip  of  shore  land,  with  certain  riparian 
rights  connected  therewith;  that  It  canoit 
be  divided  by  metes  and  bounds,  so  as  to  fir. 


•For  other  caaas  ■••  lama  topio  and  section  NOMBBR  tn  Dec.  Dig.  a  Am.  IMg.  K*7  No.  Swiss  a  Bip'r  iBdexM 
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to  eadi  of  the  co-owners  their  respectlye  In- 
terests; and  he  prays  that  such  partition 
may  be  effected  through  a  sale,  etc. 

Bridget  Lavln  alleges.  In  her  bill,  that  the 
deed  of  August  22,  18S7,  from  Thomas  R. 
AUln  and  WUllam  H.  Allln  to  Patrick  Martin 
and  Margaret  Martin,  Included  the  strip  of 
land  in  question,  and  that  upon  the  decease 
of  her  father  and  mother,  the  said  Patrick, 
and  Margaret  Martin,  she  Inherited  the  same, 
and  hoB  since  been  in  continnons  posses- 
sion thereof.  She  also  sets  up  a  title  by  ad- 
verse ix>sses8lon.  She  further  alleges  that, 
after  the  decease  of  William  H.  Allin,  How- 
ard E.  AUln,  as  administrator  upon  his  es- 
tate, was  authorized  by  a  decree  of  the  pro- 
bate court  of  the  town  of  Barrlngton,  on 
September  10,  1904,  to  sell  the  Interest  of 
William  H.  AUln  tn  a  tract  of  land  lying 
inland,  to  the  east  of  her  said  land  and  stUl 
further  away  from  Bullock's  Cove,  and  he 
accordingly  advertised  that  he  would  sell  at 
auction  on  August  2,  1898,  the  interest  of 
William  H.  Allin  in  a  parcel  of  land,  with 
an  oyster  house  and  wharf,  without  claiming 
any  right  to  sell,  or  indicating  any  intention 
of  selling,  the  strip  of  land  which  was  a 
projection  of  the  Lavln  land  to  the  west; 
that  at  said  auction  sale  Dodge  purchased 
the  sontherly  part  of  the  parcel  advertised, 
with  an  oyster  house  standing  thereon,  and 
a  wharf  extending  therefrom  into  the  cove, 
and  received  a  deed  from  the  administrator, 
September  21,  1898,  but  that  no  part  of  the 
shore,  at  the  five-rod  projection  of  the  Lavln 
land,  entered  into  such  purchase;  that  later, 
by  authority  of  the  same  decree,  he  con- 
veyed to  Dodge,  by  deed  of  April  10,  1889, 
a  parcel  of  land  next  north  of  the  former 
purchase,  pursuant  to  an  auction  said  to 
have  been  held  April  4,  1899 ;  that  upon  the 
second  parcel  of  land  Dodge  erected  valuable 
improvements;  that  said  sales  to  Dodge  were 
void,  because  (1)  the  probate  court  had  not 
authorized  the  sale  of  said  property,  and 
(2)  under  General  Laws  1896,  c.  213,  the  au- 
thority given  to  said  administrator  had  ex- 
pired; that  neither  the  complainant,  Bridget 
Lavln,  nor  the  administrator  or  heirs  of 
WiUlam  H.  AUln,  disputed  the  right  or  ti- 
tle of  Dodge  to  that  portion  of  the  property 
advertised  by  said  administrator,  or  which 
the  deeds  to  Dodge  purport  to  convey,  or  to 
the  shore  in  front  thereof. 

Bridget  Lavln  farther  alleges  that  fol- 
lowing the  auction  of  August  2,  1898,  Dodge, 
by  filling,  changed  the  wharf  from  a  narrow 
plank  structore  to  one  of  wide,  solid  con- 
struction; that  in  1906  the  said  complainant, 
I>avin,  first  heard  that  Dodge  claimed  her 
«thore  at  the  said  five-rod  projection;  that 
Dodge,  having  learned  that  his  title  to  what 
the  deeds  purported  to  convey  to  him  was 
defective,  proceeded  to  procure  a  deed  from 
certain  heirs  of  William  H.  Allln,  with  the 
professed  intention  of  perfecting  such  title, 
bat  that  the  description,  in  said  last-named 


deed,  was  drawn  to  Inclnde,  not  only  the 
property  purchased  by  Dodge  at  the  auc- 
tions of  August  2,  1898,  and  April  4,  1899, 
but  also  the  shore,  at  said  five-rod  projection 
of  the  Lavln  land,  which  was  not  included 
in  the  previous  deeds  to  Dodge.  The  com- 
plainant, Lavln,  also  sets  forth  in  her  bill, 
by  way  of  averment  upon  information  and 
belief,  that  the  aforesaid  deed  from  the  Al- 
lln heirs  was  procured  by  misrepresentation 
and  the  withholding  of  facts;  that  the  said 
heirs,  upon  learning  that  they  had  executed 
the  deed  to  Dodge  through  delceptlon,  execut- 
ed and  delivered  to  the  complainant,  Lavln, 
deeds  releasing  to  her  all  of  their  interest  In 
the  strip  of  land  in  question.  The  com- 
plainant, Lavln,  disclaims  any  desire  to  dis- 
turb the  title  to  Dodge  to  the  oyster  house 
lot,  fronting  ten  rods  on  Bullock's  C!ove  by 
five  rods  deep,  with  the  oyster  house  and 
wharf  as  described  in  the  deed  from  Howard 
E.  Allin,  administrator,  to  Dodge,  or  the 
dwelling  house  described  in  the  later  deed; 
but  she  prays  that  such  deeds  may  be  an- 
nulled In  so  far  as  they  purport  to  cover 
the  strip  of  land  in  question  and  to  convey 
therein  the  Interests  of  heirs  of  William  H. 
AUln. 

Joseph  H.  Marks  In  his  bill.  In  which 
Bridget  Lavln  is  also  a  party  complainant, 
alleges  that  the  deed  of  August  22,  1857, 
from  Thomas  R.  Allin  and  William  H.  Allln 
to  Patrick  Martin  and  Margaret  Martin,  con- 
veyed a  tract  of  land  situated  in  Barring- 
ton  ;  tliat  the  southerly  five  rods  of  the  west 
end  of  said  tract  extended  five  rods  further 
west  than  the  balance  of  the  west  end  of 
said  tract;  and  he  avers,  upon  Information 
and  belief,  that  the  five-rod  projection  ex- 
tended to  mean  high-water  mark  of  Bul- 
lock's Ck>ve;  that  Patrick  and  Margaret 
Martin  in  their  lifetime,  and  Bridget  Lavln 
since  their  decease,  have  continuonsly  been 
in  possession  of  said  tract  to  the  present 
time.  The  Marks  bill  farther  sets  up  title 
by  adverse  possession  in  Bridget  Lavin;  the 
appointment  of  Howard  B.  Allln  as  admin- 
istrator of  the  estate  of  William  H.  Allin; 
the  two  auction  sales,  and  deeds  from  How- 
ard E.  Allln,  as  administrator,  to  Dodger 
that  such  sales  were  unauthorized  and  void; 
that  neither  Marks,  Bridget  Lavln,  nor  the 
administrator  or  heirs  of  William  H.  Allln 
ever  disputed  the  right  or  title  of  Dodge  to 
the  portion  of  the  property  whldi  was  ad- 
vertised and  covered  by  the  deeds  made  In 
pursuance  of  the  two  auction  sales. 

Further  allegations  in  the  Marks  bill  set 
forth  the  changes  made  by  Dodge  in  the 
wharf;  the  receipt  of  information  by  Bridget 
Lavln,  in  1906,  that  Dodge  claimed  the  shore 
at  the  five-rod  projection  of  her  land;  and 
that  in  1908  Dodge  had  apparently  learned 
for  the  first  time  that  the  two  conveyances 
from  Howard  E.  Allin,  administrator,  did 
not  carry  a  valid  title.  The  Marks  bill  lu 
continuation  sets  forth  the  conveyance  of 
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Marks'  Interest  In  the  strip  of  land  In  ques- 
tion to  Dodge;  the  method  and  manner  In 
which  the  execution  of  such  deed  was  pro- 
cured— that  is,  under  cover  of  correcting  the 
title  of  Dodge  In  the  property  purchased  at 
the  auction  sales  from  the  administrator  of 
William  H.  Allln;  the  making  of  a  deed  sub- 
sequently, January  7,  1010,  from  Marks  to 
Lavin,  conveying  bis  Interest  In  the  latter's 
property;  that  at  the  time  of  giving  said 
last-named  deed  the  complainant,  Marks,  first 
learned  that  his  prior  deed  to  Dodge  pur- 
ported to  cover  the  flve-rod  projection  of  the 
Lavin  land;  and  that  the  complainants 
Marks  and  Lavin  do  not  se^  to  disturb 
Dodge  in  the  enjoyment  of  the  property  cov- 
ered by  his  deeds  from  Allin's  administrator 
and  acquired  through  the  auction  sales  be- 
fore mentioned. 

The  bill  in-ays  for  the  annulment  of  the 
deed  from  Marks  to  Dodge,  so  ta.r  as  the 
same  relates  to  the  land  lying  between  Bul- 
lock's Cove  and  the  westerly  flve-rod  line  of 
the  said  Lavin  land. 

The  three  chief  questions  presented  for 
consideration  by  these  several  bUls  are: 
First  Has  Bridget  Lavin  any  title  to  the 
strip  of  land  in  question,  being  the  extension 
of  her  flve-rod  line  as  indicated  in  red 
[shaded  lines]  on  the  accompanying  survey, 
under  the  deed  from  Thomas  R.  and  William 
.H.  Allln  to  Patrick  and  Margaret  Martin 
of  August  22,  18577  Second.  Has  Bridget 
Lavin  a  tittle  by  adverse  possession  In  said 
strip  of  land?  Third.  Should  the  deeds 
from  the  heirs  of  William  H.  Allln  to  Dodge 
be  annulled,  so  far  as  the  same  purport  to 
Include  the  strip  of  land  in  question? 

[1]  The  deed  of  August  22,  1867,  from 
Thomas  R.  and  William  H.  AUhn  to  Patrick 
and  Margaret  Martin,  conveys  a  parcel  of 
land  lying  next  north  of  the  Bicknell  (later 
the  Hlgglns)  land.  The  description  in  this 
deed  Is  as  follows:  "A  certain  piece  or 
parcel  of  land  situated  in  Barrlngton  and 
bounded  as  follows,  viz.:  Beginning  at  the 
southeast  comer  of  the  lot  called  the  'Point 
Lot,'  and  running  north  74  degrees  west; 
twenty-seven  rods  and  one  foot;  thence  north 
16°  east,  five  rods;  thence  south  74°  east, 
five  rods;  thence  north  15°  east,  ten  rods 
and  twelve  and  one-half  links;  thence  south 
74°  east,  twenty-two  rods  and  one  foot; 
thence  south  15°  west,  on  the  line  of  a  'Ju- 
niper hedge,'  to  the  first-mentioned  comer — 
being  bounded  on  the  south  by  land  of  Eliz- 
abeth W.  Bicknell,  and  on  the  east,  north, 
and  west  by  land  of  the  aforesaid  Thomas 
R.  and  William  H.  Allln,  containing  two 
acres  and  forty-seven  rods,  more  or  less, 
with  the  privileges  of  landing,  loading,  and 
unloading  his  boat,  from  the  west  side  of 
the  first-mentioned  five  rods,  and  also  of 
passing  to  and  from  said  land  by  the  road 
«r  path  leading  to  the  shore  on  the  easterly 
side  of  the  aforesaid  land." 

From  an  examination  of  the  survey  In  con- 


nection with  the  above  description  we  find 
that  the  lines  are  definite,  easily  followed, 
and  exclude  the  strip  of  land  In  red  [shaded 
lines]  which  is  the  westerly  extension  of  the 
Lavin  property,  or,  in  other  words,  the  west- 
erly extension  of  the  flve-rod  line;.  Here 
is  nothing  in  such  deed  from  which  it  can 
be  reasonably  Inferred  that  it  was  the  in- 
tention of  the  grantors  to  extend  the  grant 
westerly  beyond  the  flve-rod  line,  and  this 
conclusion  is  confirmed  by  the  description 
itself,  which  includes  a  grant  of  certain 
privileges  over  and  upon  this  strip  of  land, 
which  would  have  been  entirely  unnecessary, 
as  well  as  inconsistent,  with  the  grant  of  a 
fee  therein.  We  think,  therefore,  that  Bridg- 
et Lavin  acquired  no  title  to  the  strip  of 
land  In  question  under  the  deed  from  the 
AUins  to  her  father  and  mother,  Patrick  and 
Margaret  Martin.  On  the  other  hand,  it  is 
equally  clear  that  Dodge,  through  the  auc- 
tion sales,  and  deeds  given  in  pursuance 
thereof,  by  Howard  E.  Allln,  as  administra- 
tor on  the  estate  of  William  H.  Allln,  ac- 
quired no  title  in  said  land,  for  the  reason 
that  neither  the  advertisement  of  sale  nor 
the  description  in  such  deeds  indnde  any 
part  of  said  strip  or  contain  any  language 
suggestive  of  such  Intention. 

[2]  We  now  come  to  the  question  of  title 
by  adverse  possession  on  the  part  of  Bridget 
Lavin  and  her  prodecessors.  "Actual  pos- 
session of  land  consists  in  exercising  acts 
of  dominion  over  it  and  in  making  the  ordi- 
nary use  of  it.  *  *  *  It  is  ordinarily 
sufficient  if  the  acts  of  ownership  are  of 
such  a  nature  as  a  party  would  exerdae  over 
his  own  proi>erty.  •  »  •  Actuality  of 
possession  is  a  question  compounded  of  law 
and  fact,  and  its  solution  most  necessarily 
depend  upon  the  situation  of  the  parties, 
the  nature  of  the  claimant's  title,  the  char- 
acter of  the  land,  and  the  purpose  for  which 
it  is  adapted  and  for  which  it  baa  been 
used.  The  only  rule  of  general  amAlcabili- 
ty  Is  that  the  acta  relied  upon  to  establish 
possession  must  always  be  as  distinct  as  the 
character  of  the  land  reasonably  admits  ot 
and  must  be  exercised  with  sufficient  conti- 
nuity to  acquaint  the  owner,  should  he  visit 
the  land,  with  the  fact  that  a  claim  of  own- 
ership adverse  to  his  title  is  being  asserted." 
See  1  Cyc.  pp.  883-985,  and  cases  dted. 

Upon  this  question  of  adverse  poesessivn 
a  decided  preponderance  of  the  eyidence 
seems  to  sustain  the  claim  of  Bridget  LbtIii 
in  that  regard.  There  is  ample  teetimoiiT 
that  the  Martins  and  Bridget  Lavin  for  a 
long  period  of  years,  more  than  the  statutory 
requirement,  exercised  dominion  over  the 
strip  of  land  in  question,  and  that  from  tine 
to  time  they  filled  in  the  shore  front  and 
cultivated  the  grass  outside  of  the  flve-rcd 
line.  These  acts,  from  their  nature  and  ex- 
tent, were  sufficiently  .obvious  to  operate  as 
a  notice  to  others  who  might  claim  an  inter- 
est In  said  strip  ot  land,  and  were  as  cos- 
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tlDuous  as  tlie  care  and  character  of  the  land 
In  qaestlon  demanded.  We  think  that  the 
title  to  the  strip  of  land,  as  Indicated  In  red 
on  the  snrrey  [shaded  lines  In  this  report], 
together  with  all  riparian  and  other  rights 
pertaining  thereto,  is  in  the  said  Bridget 
LaTin  by  adverse  possession,  and  that  she 
is  entitled  to  have  annulled,  so  far  as  the 
same  may  relate  to  the  land  and  rights  in 
question,  the  before-mentioned  deeds  from 
Marks  and  the  heirs  of  William  H.  Allin  to 
Dodge. 

This  conclnsion  renders  the  consideration 
of  any  other  questions  unnecessary. 

The  parties  may  present  a  form  of  decree 
to  this  court  in  accordance  with  this  opinion. 


MORAN  V.  McDEVITT  et  al. 

(Rupreme  Court  of  Rhode  Island.    July  3,  1912. 

On  Motion  for  Reargument,  July  8,  1912.) 

1.  Pr-vuds,  Statute  or  (S  76*)— Intkbestb  in 
Rgai,   F^opkbty— Partnebship   Contracts. 

A  partnership  agreement  for  the  buying 
aud  selling  of  land  need  not  be  evidenced  by 
writing,  but  may  be  proven  by  parol. 

|E2d.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  {{  135-139;   Dec.  Dig.  {  78.»] 

2.  Tbusts  (I  80V— Hesultino  Trust— PtiR- 
OHASB  Monet  Paid  for  PROPEntxr  Taken 
IN  THE  Name  of  Anotrer. 

Complainant  had  agreed  with  defendant  to 
engage  in  the  purchase  and  development  of  real 
estate,  defendant  to  furnish  all  the  capital,  and 
defendant,  with  money  actually  belonging  to 
him,  took  the  title  to  property  negotiated  for 
by  the  firm  in  his  wife  b  name,  though  not  by 
way  of  gift  or  advancement  to  her,  but  to  de- 
feat his  partner's  rights  to  profits  therefrom. 
Held  that,  when  the  wife  took  title  thereto,  a 
trust  resulted  in  favor  of  the  firm,  and  that 
complainant  was  entitled  to  have  the  lands 
held  and  disposed  of  as  agreed  in  the  partner- 
ship Contract. 

[Bd.  Note.— For  other  cases,  see  Trusts,  CSent 
Dig.  ti  113,  114;   Dec.  Dig.  i  80.*] 

i.  Husband  and  Wife  (S  129*)— Estoppel. 

A  wife  who  allowed  her  husband  to  use 
&nd  employ  her  money  as  his  own,  and  to  ac- 
]uire  title  to  real  property  in  her  name  for  the 
purpose  of  defeating  the  rights  of  the  husband's 
partner  to  a  share  of  the  profits  therefrom,  was 
stopped  from  claiming  the  money  so  as  to  de- 
feat the  rights  of  the  other  partner. 

[Eld.  Note. — ^For  other  cases,  see  Husband  and 
(Vife,  Gent  Dig.  {S  283,  468-170;  Dec.  Dig.  S 
L29.»] 

1.    PABTNBB8HIP     (f     86*)— TBANSACTIONS     IN 

Reai,  Bbtatb— Right  to  Profits— Fraud. 
Plaintiff  and  defendant  formed  a  partner- 
ibip  for  the  purchase  and  development  of  land, 
be  title  to  be  taken  in  the  name  ot  defendant 
vho  was  to  furnish  all  tiie  capital,  profits  and 
osses  to  be  divided  equally.  After  the  firm 
lad  negotiated  for  the  purchase  of  a  tract,  de- 
endant  secretly,  and  to  defeat  plaintiff's  claim 
o  a  share  of  the  profits,  had  the  title  taken 
n  the  name  of  bis  wife,  and  thereafter  con- 
eyed  a  half  interest  therein  to  A.  Thereafter 
ilaintiff  and  defendant  agreed  that  M.  should 
.ave  a  share  in  the  profits  of  such  tract,  in  re- 
am for  which  defendant  was  to  give  plaintiff 
,  share  in  the  profits  of  another  tract  in  which 
«  was  interested  with  such  third  person,  who, 
owever,  had  no  knowledge  ot  such  agreement 


before  it  was  made  and  who  never  ratified  it, 
although  A.  had  assented  to  any  agreement 
made  by  defendant  relating  to  the  profits.  De- 
fendant also  purchased  still  another  tract  out 
of  the  profits  of  the  first  two  tracts,  title  to 
which  he  had  secretly  taken  in  the  names  of 
his  wife  and  of  A.  of  the  interest  in  the  former 
tract.  Held  that,  under  the  original  agreement 
as  modified,  plaintiff  was  not  entitled  to  any 
profits  derived  from  the  sale  of  the  tract  owned 
by  the  person  with  whom  he  and  defendant 
had  agreed  to  share  profits  therein  as  against 
such  person,  and  that  his  right  to  one-third  of 
the  profit  on  that  tract  and  one-third  on  the 
tract  first  purchased  by  the  firm  was  to  be 
satisfied  oat  of  his  partner's  half-share  therein, 
and  that  as  to  the  tract  purchased  with  money 
derived  from  the  sale  or  these  tracts,  profits 
were  to  be  equally  divided  between  plaintiff 
and  the  party  who  with  defendant's  wife  had 
taken  title  thereto. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  f  184;  Dec.  Dig.  f  86.*] 

Appeal  from  Superior.  Court,  Providence 
and  Bristol  Counties;  Christopher  M.  Lee, 
Judge. 

Bill  by  James  P.  Moran  against  John  E. 
McDevitt  and  others.  Decrees  for  complain- 
ant, and  respondents  api)eal.  Appeal  dis- 
missed. 

The  following  is  the  rescript  of  Lee,  J^  in 
the  superior  court: 

"This  is  a  idll  in  equity  brought  by  James 
P.  Moran  against  John  E.  McDevitt,  bis 
wife,  Margaret  J.  McDevitt,  James  F.  Mc> 
Duff  and  James  L.  McDuff,  the  said  James 
L.  being  the  son  of  said  James  F.,  and  prays 
that  it  may  be  declared  by  a  decree  of  this 
court,  first,  that  a  partnership  or  partner- 
ships exist  between  the  complainant  and  the 
respondents,  or  one  or  more  of  them,  in  re- 
spect to  the  transactions  mentioned  In  said 
bill;  second,  the  fractional  part  of  the  prof- 
its of  said  partnership  or  partnerships  to 
which  said  complainant  is  entitled;  and, 
third,  for  an  accounting. 

"From  the  evidence  submitted  the  court 
finds  that  on  or  about  the  10th  day  of  May, 
1910,  the  complainant  and  the  respondent 
John  E.  McDevitt,  by  oral  agreement,  agreed 
to  form,  and  did  form,  a  copartnership  under 
the  firm  name  of  McDevitt  &  Moran;  that 
said  copartnership  was  formed  for  the  pur- 
pose of  dealing  in  insurance,  brokerage,  the 
sale  of  real  estate  on  commission,  the  pur- 
chase of  tracts  of  land  for  the  purpose  of  de- 
veloping, and  selling  the  same;  tliat  is,  the 
laying  out  of  streets  thereon,  the  division  of 
the  same  into  house  lots,  Qie  sale  of  said 
lots  for  the  benefit  of  said  firm,  and  that 
the  title  to  said  land  so  purchased  was  to  be 
taken  in  the  name  of  John  E.  McDevitt.  The 
court  also  found  that  the  respondent  John  E. 
McDevitt  agreed  to  furnish  all  the  capital 
necessary  to  carry  on  the  firm  business;  that 
the  complainant,  who  was  an  expert  in  said 
business,  in  lieu  of  contributing  money  to 
such  copartnership,  should  give  his  services 
as  such  expert;  that  after  deducting  the 
necessary  expenses  for   running  said  bust- 
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ness,  the  profits  and  losses  thereof  should 
be  shared  equally  by  said  copartners,  and 
that  no  definite  time  was  fixed  for  the  termi- 
nation of  said  copartnership;  that,  immedi- 
ately upon  the  formation  of  said  partnership, 
said  parties  opened  an  office  In  Pawtucket 
for  the  transaction  of  said  business;  that,  in 
pursuance  of  said  business,  they  opened  ne- 
gotiations on  or  about  June  17,  1910,  with 
Rose  Ann  Grosvenor,  through  her  agent, 
Frank  H.  Nottage,  for  the  purchase  of  a 
certain  tract  of  land  now  known  as  the 
'Grosvenor  Heights  Plat,'  with  the  Idea  of 
developing  it— that  is,  dividing  it  Into  house 
lots,  and  selling  the  same  for  the  benefit  of 
said  firm  in  accordance  with  said  copartner- 
ship agreement — that  said  Rose  Ann  Gros- 
venor finally  agreed  with  said  McDevitt  & 
Moran  to  sell  said  lot  of  land  for  $2,700,  and 
Immediately  thereafter  said  firm  of  McDevitt 
&  Moran,  and  before  the  transfer  was  made, 
began  to  develop  said  land,  did  lay  out 
streets  thereon,  divided  the  same  into  house 
lots,  and  advertised  the  same  for  sale,  as  a 
speculative  enterprise  of  the  firm  of  Mc- 
Devitt &  Moran;  that  on  the  29tb  of  June, 
1910,  said  Rose  Ann  Grosvenor,  at  the  re- 
quest of  said  John  B.  McDevitt,  conveyed 
said  lot  of  land  to  Margaret  J.  McDevitt, 
wife  of  said  John  E.;  that  said  land  was 
paid  for  by  a  check  for  $2,700  drawn  July  2, 
1910,  signed  by  Margaret  J.  McDevitt,  paya- 
ble to  the  order  of  John  B.  McDevitt,  and 
Indorsed  in  blank  by  him;  that  the  fund  on 
which  said  check  was  drawn  was  money 
originally  belonging  to  said  John  B.  McDev- 
itt and  part  of  a  sum  of  $25,000  which  he 
had  derived  from  the  sale  of  a  Clothing 
business  he  had  previously  carried  on  In 
Pawtucket,  and  which  said  sum  he  had  pre- 
vious to  that  time  deposited  in  the  name  of 
his  wife  for  purposes  best  known  to  him- 
self, but  which  from  the  time  of  depositing 
the  same  to  the  date  of  this  transaction  he 
had  been  accustomed  to  use  and  did  use  as 
Us  own;  that  this  money,  although  deposit- 
ed in  the  name  of  his  wife,  was  in  reality 
money  belonging  to  John  B.  McDevitt;  that 
on  the  5th  of  July,  1910,  said  Margaret  J. 
and  John  E.  McDevitt  conveyed  one  undivid- 
ed one-half  part  of  said  land  to  the  respond- 
ent James  L.  McDuff,  and  received  therefor 
the  sum  of  $1,300 ;  that  said  deeds  were  not 
placed  on  record  until  the  15th  day  of  July, 
1910,  the  day  before  the  sale  of  lots  on  the 
Grosvenor  Heights  plat  was  to  begin;  that 
said  complainant  did  not  know  that  said 
Rose  Ann  Grosvenor  had  conveyed  said  land 
to  said  Margaret  J.  McDevitt,  or  that  said 
Margaret  J.  McDevitt  had  conv^ed  one-half 
part  thereof  to  said  James  L.  McDuff  until 
subsequent  to  the  15th  day  of  July,  1910, 
and  that  said  conveyances  were  made  con- 
trary to  the  agreement  that  was  before  that 
time  entered  into  between  said  Moran  and 
McDevitt  in  reference  to  the  same:  that,  im- 
mediately upon  ascertaining  said  fact,  said 
complainant  Inquired  of  said  Jotm  B.   Mc- 


Devitt the  reason  therefor,  and  was  told  by 
said  McDevitt  that  he,  McDevitt,  was  inter- 
ested with  one  of  the  respondents,  James  F. 
McDuff,  In  another  plat  of  land  known  as 
the  'Tumac  Plat,'  and  tliat  he  had  promised 
said  James  F!  McDuff  ttiat  he  would  let  him, 
McDuff,  in  on  the  first  plat  of  land  acquired 
by  the  firm  of  McDevitt  &  Moran,  and  also 
told  said  complainant  that  If  be,  Moran. 
would  let  McDuff  in  on  the  Grosvenor 
Heights  plat,  and  allow  McDuff  to  have  one- 
third  of  the  profits  derived  from  the  sale  ot 
land  on  that  plat,  that  he,  McDevitt,  in  lieu 
thereof  would  give  him,  Moran,  one-third  of 
the  profits  derived  from  the  sale  of  the  Tu- 
mac plat;  that  said  Moran  then  and  there 
assented  to  said  proposition,  and  thereupon 
it  was  agreed  between  said  Moran  and  Mc- 
Devitt that  said  complainant  should  have 
one-third  of  the  profits  derived  from  sales  of 
lots  both  on  the  'Grosvenor  Heights'  and 
'Tumac'  plats. 

"The  evidence  does  not  show  that  James 
F.  McDuff  ever  knew  of  any  such  agree- 
ment or  that  Margaret  J.  McDevitt  or  James 
L.  McDuff  ever  had  personal  Icnowledgie  of 
the  same,  but  the  evidence  does  show  that 
not  only  was  the  Grosvenor  Heights  plat 
bought  with  money  belonging  to  John  E.  Mc- 
Devitt, but  also  that  said  James  L.  McDuff 
did  agree  and  assent  to  any  agreement  that 
John  B.  McDevitt  should  make  with  regard 
to  the  same;  that  early  in  September,  1910, 
said  complainant  and  respondent  John  E. 
McDevitt  negotiated  with  one  Green  for  the 
purchase  of  a  certain  other  lot  of  land  tor 
the  sum  of  $1,000  to  be  developed  and  idat- 
ted  In  house  lots,  and  be  sold  for  the  benefit 
of  the  firm  of  McDevitt  &  Moran,  and  that 
subsequent  thereto  said  John  E.  McDevitt 
secretly  and  without  informing  said  Moran 
that  he  was  so  going  to  do  took  title  to  said 
lot  in  the  name  of  said  Margaret  J.  McDev- 
itt and  said  James  L.  McDuff,  and  paid  for 
the  same  out  of  the  proceeds  of  the  sales  of 
lots  on  the  Tumac  and  Grosvenor  Heights 
plats,  and  that  about  the  middle  of  Septem- 
ber said  partnership  terminated. 

"The  respondent  claims  that,  even  if  the 
court  should  find  from  the  evidence  submit- 
ted that  there  was  a  partnership  formed  be- 
tween the  petitioner  and  the  respondents  for 
the  purposes  set  forth  in  the  bill,  still  the 
same  cannot  be  enforced,  because,  it  being  a 
partnership  for  the  purchase  and  sale  of 
land,  it  must  as  between  the  parties  tiiem- 
selves  be  evidenced  by  a  contract  In  writia,; 
and  cannot  be  established  by  paroL  To  thL< 
the  complainant  replies  that  such  a  contract 
is  not  within  the  statute  of  frauds,  and  can 
be  established  by  parol,  for  such  contra*  t;: 
do  not  contemplate  the  transfer  of  the  titlv 
of  the  land  so  purchased  or  tfltj  Interest  in 
the  same  from  one  partner  to  the  other,  bnt 
only  an  interest  in  and  a  division  of  ti>^ 
profits  to  arise  from  the  sale  of  the  land  so 
acquired. 

[1]  "While  it  is  true  that  some  aatltorittes 
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hold  tiiat  partnetsblpB  formed  for  the  bny- 
iug  aud  eeiliug  of  land  -  must  be  evidenced 
by  articles  in  writing,  and  cannot  be  proven 
by  parol  on  tbe  ground  that  If  one  partner 
makes  a  purchase  of  land  In  his  own  name, 
but  which  la  Intended  for  the  benefit  of  the 
firm,  to  allow  the  other  partner  or  partners 
under  the  mere  form  of  a  partnership  agree- 
ment,  the   same    being   evidenced   only    by 
parol,  to  take  advantage  of  that  contract, 
would  be  to  allow  him  to  acquire  an  interest 
in  land  by  parol  directly  in  opposition  to 
the  statute  of  frauds.    The  great  weight  of 
aVithorlty,   however,   seems  to  be  that  such 
agreements  of  copartnership  can  be  proven 
by  parol,  and  are  not  in  violation  of  the 
statute  of  frauds,  and  such  authorities  base 
their  reasoning  on  the  ground  that  such  con- 
tracts do  not  contemplate  any  transfer  of 
land  from  one  partner  to  the  other  or  the 
creation  of  any  Interest  or  estate   therein, 
do  not  as  between  the  parties  In  any  way  af- 
fect the  title  to  realty  so  bought  for  copart- 
nership purposes,  but  that  the  subject-mat- 
ter of  the  contract  is  the  profits  or  losses  to 
be  derived  from  the  sale  of  said  land.    This 
seems  to  us  to  be  the  better  reasoning  and 
the  rule  which  this  court  should  follow. 

"In  the  case  at  bar  the  court  finds  that 
inasmuch  as  the  averments  of  the  bUl  and 
the  testimony  submitted  in  support  thereof 
do  not  contemplate  any  transfer  of  the  land 
to  be  purchased  for  the  purposes  aforesaid 
or  interest  therein  from  the  respondent  Mc- 
Devitt  to  the  complainant,  but  only  a  divi- 
sion between  them  of  the  profits  and  losses 
to  be  derived  from  the  sale  of  the  land,  It  is 
not  necessary  for  the  complainant  in  sup- 
port of  such  agreement  to  produce  written 
evidence  thereof,  but  that  he  can  establish 
and  has  established  bis  bill  by  oral  testi- 
mony, and  it  follows,  therefore,  that,  when 
negotiations   were   completed   for   the   pur- 
chase of  the  Grosvenor  Heights  and  Oreen 
plats,   the  right  to  the  same  having  been 
negotiated  for  and  acquired  for  firm  pur- 
poses, tbe  complainant  acquired  an  equity  in 
both  of  said  plats,  and  was  entitled  to  have 
tbe  land  so  acquired  held  and  disposed  of 
the  same  as  agreed  upon  In  the  contract  of 
partnership  and  for  the  benefit  of  the  fimf. 
"Tbe  respondent  also  claims  that,  even  if 
tbe  proposal  in  paragraph  3  of  the  bill  tes- 
tified to  by  Moran  in  regard  to  the  Tumac 
and    Grosvenor  Heights  plats  was   actually 
made  by  McDevltt  and  accepted  by  Moran, 
tbe  agreement  is  in  no  way  binding  on  the 
parties  respondent  because  the  same  is  not 
In   writing,  is  within  the  statute  of  frauds, 
and  all  trusts  in  land  must  be  manifested  in 
writing  except  resulting  trusts.   Inasmuch  as 
tbe  original  copartnership  agreement  entered 
into   by   McDevltt  and   Moran  contemplated 
only  a  division  of  the  profits  and  losses  to  be 
derived    from   tbe  sale  of  land  purchased 
for   partnership  purposes,  and  inasmuch  as 
the  court  also  found  that  it  was  unnecessary 


for  the  complainant  In  support  of  mdi  co- 
partnership agreement  to  produce  writtoi' 
evidence  thereof,  but  could  prove  tbe  same 
by  oral  testimony.  It  follows,  therefore,  that 
any  subsequent  agreement  between  said  par- 
ties— L  e.,  between  McDevltt  and  Moran — ■ 
modifying  the  original  agreement  as  to  the 
division  of  the  respective  shares  which  each 
was  to  have  In  the  division  of  the  profits 
and  losses  can  be  established  in  the  same 
way — ^L  e.,  by  oral  testimony — and  the  evi- 
dence submitted  does  show  that  such  agree- 
ment was  made  In  respect  to  the  Grosvenor 
Heights  and  Tumac  property.  The  court, 
however,  finds  from  the  evidence  submit- 
ted that  James  F.  McDuff  was  no  party  to 
the  agreement  made  by  McDevltt  and  Moran 
as  to  the  division  of  the  profits  of  the  Tumac 
and  Grosvenor  Heights  plats,  had  no  knowl- 
edge of  the  same  before  It  was  made,  and 
never  ratified  the  8am&  It  follows,  there- 
fore, that,  whatever  the  rights  of  the  com- 
plainant are  In  and  to  the  profits  of  the 
Tumac  and  Grosvenor  Heights  and  Green 
plats  as  against  the  other  respondents,  the 
complainant  has  no  right  to  any  share  of  the 
profits  of  the  Tumac  plat  belonging  to  James 
P.  McDuff. 

[2, 3]  "The  only  question  remaining  Is, 
Does  the  transfer  of  the  title  of  said  Gros- 
venor Heights  and  Green  plats  to  Margaret 
J.  McDevltt  and  James  li.  McDuff  affect  the 
complainant's  right  to  a  share  of  the  profits 
to  be  derived  from  the  sale  thereof? 

"The  court  finds  from  the  evidence  submit- 
ted that,  although  the  money  with  which 
the  Grosvenor  Heights  plat  was  purchased 
stood  in  the  name  of  Margaret  J.  McDevltt, 
this  money  actually  belonged  to  John  E.  Mc- 
Devltt, and,  although  the  title  to  the  said 
land  was  taken  In  the  name  of  Margaret  J. 
McDevltt,  It  was  not  so  Uikea  by  way  of 
gift  or  advancement  to  her  on  the  part  of  her 
husband,  but  the  same  was  so  taken  for  the 
purpose  of  defeating  the  rights  that  others, 
and  particularly  this  complainant,  would  ac- 
quire against  said  John  E.  McDevltt  from 
the  sale  of  said  land,  and  as  the  property 
was  paid  for  by  money  belonging  to  John 
E.  McDevltt,  which  he  had  agreed  to  con- 
tribute to  the  firm  of  McDevltt  &  Moran  for 
the  purpose  of  purchasing  land  to  be  sold 
at  a  profit,  and  as  the  same  was  not  given  to 
Margaret  J.  McDevltt  as  a  gift  or  advance- 
ment, that  immediately,  when  she  acquired 
title  to  said  property,  a  trust  resulted  In 
favor  of  said  firm  of  McDevltt  &  Moran, 
and  said  complainant  was  entitled  to  have 
the  land  so  acquired  held  and  disposed  of  as 
agreed  In  the  contract  of  partnership  and 
for  the  benefit  of  the  firm  of  McDevltt  & 
Moran;  and  the  court  also  finds  that,  even 
If  the  money  with  which  the  land  was  pur- 
chased and  paid  for  did  actually  belong  to 
her  instead  of  her  husband,  stUl,  as  she  al- 
lowed said  John  E.  McDevltt  to  use  and  em- 
ploy this  money  as  his  own,  she  ia  now  es- 
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topped  from  settfaiK  np  this  claim  tbat  tbe 
'money  belonged  to  her,  to  defeat  the  rights 
of  the  complainant. 

[4]  "We  therefore  decide  that  under  the 
original  agreement  of  copartnership  entered 
into  between  McDevitt  nnd  Moran  that  Mor- 
an  was  to  have  one-half  of  the  profits  to  be 
derired  from  tbe  sale  of  the  Grosrenor 
Heights  plat;  that  subsequent  to  that  time 
this  agreement  was  modified  by  McDevitt  and 
Moran  so  that  said  Moran  under  said  modi- 
fled  agreement  is  now  entitled  to  one-tlsird 
of  the  profits  to  be  derived  from  the  sale 
of  the  Tumac  and  one-third  of  the  profits 
to  be  derived  from  the  sale  of  the  Orosvenor 
Heights  plat,  and  that,  as  John  E.  Mc- 
Devitt owns  one-half  of  the  Tumac  plat  and 
one-half  of  the  Orosvenor  Heights  plat,  Mor- 
an's  rights  to  one-third  of  the  profits  to  be 
derived  from  these  two  plats  can  be  satis- 
fled  out  of  the  shares  belonging  to  John  E. 
McDevitt  without  deciding  as  to  Moran's 
rights,  which  it  Is  entirely  unnecessary  to 
decide,  as  against  the  rights  of  James  Ll 
McDuff  in   the  Orosvenor  Heights  plat 

"The  court  also  finds  that  the  whole  of  the 
Green  plat  was  purchased  with  money  de- 
rived from  the  sale  of  tbe  Tumac  and  Oros- 
venor Heights  plats,  and  the  profits  to  be 
derived  from  the  sale  should  be  divided 
equally  between  James  L.  McDuff  and  this 
complainant 

"The  complainant  therefore  Is  entitled  to 
the  relief  asked  for." 

James  P.  Murphy,  of  Pawtucket,  for  ap- 
pellants. Eliot  O.  Parkhurst,  Eugene  A. 
Kingman,  and  Edwards  &  Angell,  all  of 
Providence,  for  respondent 

PER  CURIAM.  This  Is  a  suit  in  equity 
for  a  partnership  accounting,  and  to  deter- 
mine the  plaintiff's  rights  in  the  profits  de- 
rived from  the  sale  of  lots  on  certain  tracts 
of  land  mentioned  In  the  bill  of  complaint 

It  Is  now  before  this  court  upon  the  re- 
spondents' appeal  from  a  final  decree,  and 
also  upon  an  appeal  from  an  interlocutory 
decree  authorizing  tbe  temporary  receiver  to 
sell  certtdn  lots,  etc. 

For  the  reasons  stated  in  tbe  rescript  of 
tbe  superior  court,  the  respondents'  appeal 
from  the  decree  of  the  superior  court,  enter- 
ed December  9,  1911,  is  dismissed;  the  re- 
spondents' appeal  from  the  decree  entered 
March  30,  1912,  allowing  temporary  receiver 
to  sell  certain  real  estate,  is  also  dismissed, 
said  decrees  are  affirmed,  and  the  cause  is 
remanded  to  the  superior  court  for  further 
proceedings. 

On  Motion  for  Reargument 

The  respondent's  motion  for  a  reargument 
presents  nothing  which  was  not  considered 
by  the  court  in  arriving  at  a  decision  of  the 
case.  Tbe  motion  for  a  reargument  is  de- 
nied. 


JOTNBS  T.  PENNSYLVANIA  H.  00. 

(Supreme  Court  of  Pennsylvania.     March  11. 
1912.) 

1.  Cabriers  (8  106»)— Carbiaok  or  Goons— 
Ddty  to  Furnish  FACiunes  — QcEsrtoH 
OP  Fact. 

Where  a  carrier  seeks  to  excuse  failnre  to 
meet  tbe  demands  for  facilities  made  upon  it 
in  a  particular  case  by  showinfr  adeipiacy  of 
facilities  under  ordinary  circnmstanoes  and  ex- 
traordinary demands  in  the  case  in  question,  a 
question  of  fact  is  raised,  since  the  law  has  no 
fixed  standard  for  the  measure  of  doty  in  sncb 
case. 

[Ed.  Note.— For  other  cases,  see  Carriera, 
Cent.  Dig.  |f  448-450;    Dec  Dig.  |  106.*] 

2.  Cabbiers    a   95*)— Cabbiaob   of   Goods- 

DDTT    to    FtTBNISH    FAOILiniES. 

A  carrier  Is  bound  to  do  all  that  U  rea- 
sonable and  use  all  reasonable  means  by  in- 
creasing the  number  of  its  tracks  and  ware- 
honses  to  accommodate  its  increased  bnsiness. 
[Ed.  Note.— For  other  casea,  see  Oarrienk 
Cent  Dig.  ||  396-433:    Dec.  Dig.  |  96.»] 

3.  Cabrikbs  a  99*)— Gabbiaok  or  Goods- 
Duty  TO  FuBNisn  Facilities. 

When  an  emergency  arises  and  a  carrier 
nnexpectedly  has  more  business  than  it  can  ac- 
commodate, and  it  receives  goods  without  notice 
to  the  shipper  of  the  probable  delay,  and  fails 
to  obtain  his  assent,  express  or  implied,  to  tlie 
delay,  it  is  bound  to  transport  the  goods  wittiin 
a  reasonable  time,  notwithstanding  the  emer- 
gency. 

[Ed.  Note.— For  other  cases,  see  Oarrien, 
Cent  Dig.  H  415-426;    Dec.  Dig.  {  99.*] 

4.  Cabxiebs  (i  106*)— Carbiaoe  or  Goons— 
Duty  to  Fubnish  Faciutieb. 

Where  a  railroad  permitted  produce  deal- 
ers to  unload  cars  in  a  produce  yard  and  al- 
lowed them  two  free  days  for  that  pnrpoae.  and 
time  thereafter  on  demurrage,  a  dealer  whose 
potatoes  were  delayed  in  an  outer  yard  antil 
they  rotted  is  entitled  to  have  a  jury  detennioe 
in  his  action  for  damages  for  the  detentioo 
whether  the  railroad  had  done  all  it  could  to 
provide  sufficient  facilities  in  the  produce  yard, 
and  it  was  improper  to  instruct  tbat  if  he  and 
the  other  dealers  heli>ed  to  block  the  yard  with 
their  cars  after  expiration  of  the  free  days, 
there  could  not  be  a  recovery. 

[Ed.  Note.— For  other  cases,  see  Carrien. 
Cent.  Dig.  {|  448--450;    Dec.  Dig.  |  106.*] 

6.  Appeal  and  Erbob  (g  1178*)— Dibposi- 
Tion  or  Cause— Reicand  por  New  Triau 
In  an  action  against  a  railroad  for  deipn- 
tion  of  a  shipment  of  potatoes  in  an  outer 
yard,  where  the  court  erroneously  instmcteil 
tbat  if  plaintiff  and  other  dealers  helped  t« 
block  the  produce  yard  with  their  cara  aft»r 
the  expiration  of  the  free  days,  there  could  be 
no  recovery,  and  the  court  entered  jad^ent  for 
defendant  non  obstante  veredicto,  the  judgment 
will  be  reversed  and  a  venire  facias  de  noio 
awarded,  so  as  to  secure  a  trial  on  tbe  iasne 
properly  involved. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  4604-^620;  Dec.  Dig.  { 
1178.*) 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  H.  W.  Joynee,  to  use  of  A.  T. 
James,  against  the  PennaylTania  Railroa-i 
Company.  From  a  judgment  for  defendant 
non  obstante  veredicto,  plaintiff  appeals. 
Reversed  and  venire  facias  de  novo  awarded. 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep  r  lodeus 
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The  facts  are  stated  In  the  opinion  of  the 
Supreme  Court.  Verdict  for  plaintiff  for 
$23,654.03.  Subsequently  the  court  entered 
Judgment  for  defendant  non  obstante  vere- 
dicto.   Plaintiff  appealed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTRBZAT,  POTTER,  BLKIN,  STEW- 
ART, and  MOSCHZISKBR,  JJ. 

Stephen  Stone  and  William  A.  Stone,  for 
appellant  Thomas  Patterson  and  James  R. 
Miller,  for  appellee. 

STEWART,  J.  The  appeal  is  from  a  judg- 
ment entered  non  obstante.  This  character 
of  Judgment  necessarily  ImpUea  that  the  case 
as  presented  on  the  trial  would  have  war- 
ranted binding  Instructions.  We  are  to  In- 
quire whether  this  was  ao  here.  The  evi- 
dence on  behalf  of  plaintiff  gave  support  to 
tbe  following  facts :  The  plaintiff  is  a  prod- 
ace  dealer  residing  and  doing  business  in 
the  city  of  Pittsburgh.  Being  without  ware- 
house or  storage  facilities  of  his  own,  he 
was  accustomed  to  liaTe  all  his  consignments 
delivered  to  him  by  the  defendant  company 
at  a  certain  yard  at  Twenty-First  street  In 
Pittsburgh,  known  as  the  produce  yard, 
where  all,  shippers  of  produce,  conducting 
like  business  with  the  plaintiff,  were  offered 
facilities  for  selling  to  their  customers  their 
produce  directly  from  the  car,  and  for  this 
rmrpose  were  allowed  to  detain,  without 
charge,  the  cars  carrying  their  shipments  for 
48  hours  after  their  arrival.  The  defendant 
company  maintained  other  delivery  yards  in 
Pittsbnrgb,  but  at  none  of  them  were  such 
facilities  afforded  as  met  the  requirements 
of  consignees  who  expected  to  sell  their  prod- 
uce directly  from  the  car.  In  the  early  part 
of  July,  1906,  the  plaintiff  had  consigned  to 
bis  order  at  Pittsburgh  a  very  large  quantity 
of  potatoes.  While  the  blUs  of  lading  for  this 
produce  indicated  Pittsburgh  as  the  place  of 
delivery,  it  is  too  clear  for  dispute  that  the 
contract  of  consignment  contemplated  a  de- 
livery at  this  produce  yard.  That  both  par- 
ties to  the  controversy  so  understood  It  is 
abundantly  established  by  the  evidence. 
The  cars  carrying  plalntUTs  produce  arrived 
without  delay  at  the  outer  yard  of  the  de- 
fendant company  at  Fifty-Fourth  street. 
This  was  not  a  yard  for  delivery,  but  for  dis- 
tribution and  storage  of  cars.  Plaintiff  was 
permitted  there  to  examine  his  potatoes,  and 
he  found  them  all  sound  and  in  good  con- 
dition. The  usual  time  required  for  the 
transfer  of  cars  from  the  Fifty-Fourth  street 
yard  to  the  produce  yard  is  about  six  hours. 
Instead  of  promptly  transferring  the  cars 
loaded  with  plaintiff's  potatoes  to  the  prod- 
uce yard  for  delivery  there,  the  cars  were 
detained  at  the  outer  yard,  none  of  them  for 
less  than  two  days  and  some  for  as  much 
as  seventeen.  When  delivered  at  the  prod- 
uce yard,  it  was  found  that  the  potatoes 
in  128  of  these  cars  had  heated  and  were 
absolutely    without    value    In    consequence. 


The  action  was  for  recovery  of  damages  for 
the  injury  by  the  delay  In  delivery. 

[1]  The  case,  as  thus  established  by  plain- 
tiff's evidence,  called  for  a  reply;  for,  ex- 
cept as  the  defendant  company  overcame  it, 
It  entitled  the  plaintiff  to  a  verdict.  It 
showed  a  delivery  of  the  potatoes  In  good 
condition,  that  they  had  been  utterly  ruined 
while  in  custody  of  the  carrier,  and  that 
the  loss  had  resulted  from  the  carrier's  de- 
lay in  transferring  them  to  the  appointed 
place  of  delivery.  Upon  this  showing  the 
burden  fell  upon  the  defendant  to  excuse 
Itself  for  the  delay  which  caused  the  loss. 
No  defense  by  way  of  excuse  was  attempted, 
except  to  show  a  congested  condition  in  the 
produce  yard  which  prevented  an  earlier  de- 
livery there  of  plalntlfTs  cars.  The  case 
turns  upon  the  sufficiency  of  this  defense  as 
matter  of  law.  A  fuller  understanding  of 
the  actual  situation  with  respect  to  the  prod- 
uce yard  is  here  necessary.  The  capacity 
of  the  yard  is  limited  to  the  accommodation 
of  S85  cars  at  any  one  time.  As  before  stat- 
ed, shippers  of  produce  are  allowed  In  this 
yard  to  hold  without  charge  the  cars  con- 
taining their  produce  for  two  days  after 
their  arrival.  Under  the  printed  rules  and 
regulations  of  the  company,  they  are  enti- 
tled to  hold  them  longer  but  subject  to  a  de- 
murrage.charge  after  the  free  period.  When 
plaintiff's  ears  arrived  at  the  Fifty-Fourth 
street  yard,  it  so  happened  that  the  produce 
yard  was  full.  Many  of  the  cars  there  were 
beyond  free  time,  and  were  subject  to  de- 
murrage; but  none  were  In  the  yard  that 
were  not  rightfully  there.  And  so  It  is  evident 
that  when  plaintiff's  cars  reached  the  Fifty- 
Fourth  street  yard  a  situation  confronted 
the  defendant  company  in  which  it  was  help- 
less to  meet  the  demand  of  plaintiff  and 
make  prompt  delivery  of  bis  produce,  as  it 
had  undertaken  to  do.  For  this  situation 
who  was  responsible?  If  the  defendant  com- 
pany, its  responsibility  must  have  resulted 
from  a  failure  on  its  part  with  respect  to 
some  duty  that  attached  in  connection  there- 
with. That  a  duty  rested  on  it  to  provide 
accommodations  in  the  produce  yard  for  all 
cars  it  engaged  to  deliver  there  calls  for  no 
discussion.  Tliat  those  they  maintained  In 
this  instance  were  inadequate  for  the  ac- 
commodation of  the  plaintiff's  cars  is  a  fact 
in  the  case,  and  the  one  fact  to  which  the 
loss  must  be  referred.  This  may  or  may  not 
involve  failure  of  duty,  depending  entirely 
upon  the  facts  in  the  case.  Presumably  it 
did  Involve  such  failure,  and  the  burden  was 
on  the  defendant  company  to  Justify  it  Un- 
der such  conditions,  the  carrier  may  Justify 
by  showing  that  the  accommodations  it  had 
provided  at  the  produce  yard  were  adequate 
for  the  amount  of  business  it  was  there  or- 
dinarily required  to  handle,  and  that  the  de- 
mands made  upon  it  in  the  particular  in- 
stance when  they  proved  inadequate  were 
unusual  and  extraordinary.  But  the  law 
does  not  presume  that  such  was  the  case. 
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The  burden  of  showing  It  Is  upon  the  car- 
rier, and  when  attempt  Is  made  to  show 
adequacy  of  facilities  under  ordinary  con- 
ditions, and  excuse  failure  because  of  ex- 
traordinary demands,  a  question  of  fact  Is 
raised  which  the  Jury  alone  can  determine, 
since  the  law  has  no  fixed  standard  for  the 
measure  of  duty  In  such  case. 

[2]  "Where  delay  occurs  in  the  transpor- 
tation of  goods  in  consequence  of  a  lack  of 
cars  or  other  facilities,  the  company  is  lia- 
ble for  the  delay  unless  it  can  show  good 
cause  therefor.  A  railroad  company  Is 
bound  to  do  all  that  Is  reasonable,  and  to 
use  all  reasonable  means  by  increasing  the 
number  of  its  tracks  and  warehouses  to  ac- 
commodate its  Increased  business,  and  wheth- 
er It  has  done  this  in  a  given  case  is  a  ques- 
tion for  the  Jury."  Illinois  Central  B.  R. 
Co.  T.  Cobb,  64  III.  128.  This  indicates  the 
•first  question  of  fact  that  necessarily  arose 
in  the  present  case.  Had  the  defendant  es- 
tablished to  the  satisfaction  of  the  Jury  Its 
first  proposition,  to  wit,  that  the  facilities  it 
provided  were  adequate  under  ordinary  con- 
ditions, still  another  question  of  fact  would 
have  arisen.  Admitting  the  extraordinary 
demand  made  upon  it  in  this  instance,  did 
the  defendant  do  what  could  reasonably 
have  been  expected  of  It  in  warning  the 
plaintiff  of  the  situation  that  would  delay 
the  delivery  of  his  goods? 

[S]  "It  is  the  duty  of  a  common  carrier 
to  provide  sufficient  facilities  and  means  of 
transportation  for  all  freight  which  it  should 
reasonably  expect  will  be  offered,  bat  it  is 
not  bopnd  to  provide  in  advance  for  extra- 
ordinary occasions,  nor  for  an  unusual  in- 
flux of  business  which  is  not  reasonably  to 
be  exx>ected.  When  an  emergency  arises  and 
more  business  is  suddenly  and  unexpectedly 
cast  upon  a  carrier  than  he  is  able  to  accom- 
modate, unless  the  carrier  decline  to  receive 
the  excess  offerdd,  some  shippers  must  neces- 
sarily be  delayed;  yet  If  the  carrier  do  re- 
ceive the  goods  without  notice  to  the  ship- 
pers of  the  circumstances  likely  to  occasion 
delay,  or  fall  to  obtain  his  assent,  express 
or  Implied,  to  the  delay,  he  will  be  bound 
to  transport  the  goods  within  a  reasonable 
time,  notwithstanding  such  emergency." 
Dawson  V.  Chicago  &  Alton  R.  R.  Co.,  79 
Mo.  296.  Quite  as  explicit  to  this  point  U 
Bussey  v.  Memphis,  etc.,  R.  R.  Oo.  (C.  C.)  13 
Fed.  330,  4  McCraiy,  405.  Jnst  what  the 
measure  of  defendant's  duty  in  this  connec- 
tion was  In  the  present  case  depended  upon 
the  situation  and  circumstances  of  the  par- 
ties. It  may  be  that  drcnmstances  here  re- 
lieved defendant  of  the  duty  of  notifying 
shippers,  or  this  particular  shipper,  of  the 
congestion  at  the  produce  yard.  But  here 
again  such  circumstances  were  not  to  be 
presumed,  but  shown,  and,  If  a  question  of 
fact  arose  in  connection  therewith,  a  refer- 
ence to  the  Jury  would  have  been  unavoida- 
ble. Instead  of  submitting  to  the  Jury  these 
'questions  of  fact  which  were  directly  In  the 


case,  the  court  sabmitted  another,  which,  as 
we  shall  endeavor  to  point  out,  had  no  place 
In  the  controversy. 

[4]  In  his  charge  the  learned  trial  Judge 
used  this  language:  "The  defendant  compa- 
ny says  here  that  Mr.  Joynes  helped  to  block 
the  yard,  helped  in  this  congestion,  that  he 
was  negligent  and  did  not  take  his  stuff  ont, 
and  that  the  other  produce  men  did  the 
same  thing.  I  submit  that  to  yon  in  twn 
ways,  and  the  first  Is,  if  It  was  the  fault  of 
the  men  who  were  in  the  yard  there,  the 
produce  men,  and  not  the  fault  of  the  rail- 
road company,  there  can  be  no  recovery  of 
course;  second,  if  Mr.  Joynes  so  contributed 
to  this  congestion,  we  say.  If  they  were  all 
in  it,  the  other  produce  men,  and  he  so  help- 
ed in  this  holding  his  goods  beyond  the  time 
he  should  have,  then  he  cannot  recover." 
Now  It  was  not  pretended  that  the  cars  of 
the  plaintiff  or  those  of  the  other  shippers 
had  been  detained  In  the  produce  yard  with 
a  view  to  produce  a  congestion,  and  make  it 
impossible  for  the  defendant  company  to  in- 
troduce other  cars  into  the  yard;  nor  was  it 
pretended  that  any  of  the  cars  had  been  de- 
tained for  a  length  of  time  exceeding  the 
limit  allowed  by  the  company's  mles  and 
regulations  where  cars  are  subject,  to  demur- 
rage charges.  The  cars  that  were  then  in 
the  yard  were  there  by  a  right  which  the 
defendant  company  its^  recognised;  other- 
wise, in  the  exercise  of  a  dear  duty  resting 
upon  it,  it  would  have  ranoved  them  else- 
where. Of  course,  the  shippers  who  were 
holding  their  cars  in  the  produce  yard  be- 
yond free  time  could  have  relieved  the  slto- 
ation  by  releasing  their  cars  and  making 
place  in  the  yard  for  others.  Bat  what  duty 
rested  upon  them  to  do  this  in  rellet  of  the 
company?  They  could  not  be,  and  were  not. 
in  fault  in  not  doing  so,  as  long  as  they  kept 
strictly  within  their  legal  rights.  The  charge 
of  the  court  proceeded  on  the  theory  that 
the  question  was  one  of  nei^lgence  on  part 
of  shippers,  including  the  plaintiff,  in  the 
matter  of  the  unloading  and  release  of  their 
cars,  a  wholly  mistaken  theory  if,  in  fact, 
the  shippers  had  the  right  under  their  con- 
tract with  the  company  to  detain  their  cars, 
and  that  they  had  such  right  there  can  be 
no  doubt  The  roles  and  regulations  of  the 
company  were  the  basis  of  contract  between 
the  parties.  They  measured  their  reciprocal 
rights  and  obligations.  Negligence  to  be  ac- 
tionable must  at  least  be  In  breach  of  a  le- 
gal duty,  and  it  Is  impossible  to.  derive  any 
other  or  greater  duty  resting  upon  the  ship- 
pers in  this  case  than  the  duty  to  pay  the 
demurrage  charges  under  the  contract  It 
is  nothing  to  the  point  to  say  that  under 
such  construction  of  the  contract  between 
the  comi>any  and  shippers,  it  would  be  in 
the  power  of  the  latter  to  create  congestion 
In  the  produce  yards  at  any  time.  A  sufli- 
dent  answer  to  this  is  that  such  result 
would  in  Itself  demonstrate  that  either  the 
rules  and  regulations  which  allowed  Uw  oon- 
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gestion  to  occur  were  Insufflcient,  or  that  tbe 
yard  facilities  which  had  lieen  provided  for 
the  shippers  were  inadequate.  In  either 
case  the  responsibility  would  rest  wholly 
with  the  company,  for  It  had  determined  the 
extent  of  the  facilities  and  the  rules  gov- 
erning  their  use.  The  case  of  taughlin  Bros. 
Co.  v.  Itailway  Co.,  225  Pa.  540,  74  AU.  418, 
relied  upon  as  supporting  the  view  taken  by 
the  learned  trial  Judge,  contains  nothing 
contrary  to  anything  we  hare  here  express- 
ed. In  that  case  it  was  the  custom  of  the 
defendant  company,  known  to  all  its  ship- 
pers, to  deliver  not  more  than  three  cars  at 
a  time  to  any  one  person  or  firm,  and  to  de- 
liver additional  cars  only  as  those  first  deliv- 
ered were  emptied  and  released.  It  was  there 
held  that  the  shipper,  having  received  stor- 
age In  the  produce  yard  for  all  the  cars  he 
was  entitled  to  under  the  established  rules 
and  custom,  of  which  he  had  full  notice 
when  he  made  his  shipments,  had  no  cause 
of  action  against  the  company  for  loss  re- 
sulting from  his  cars  being  detained  in  an 
enter  yard  to  await  room  in  the  produce 
yard. 

[S]  We  repeat,  the  question  submitted  to 
the  Jury  to  pass  on  was  outside  the  case. 
On  this  mistaken  issue  the  Jury  found  for 
the  plaintiff  the  sum  of  $23,654.03,  but  on  a 
review  of  the  whole  case  the  learned  trial 
Judge,  adhering  to  his  view  of  the  law,  be- 
i-aase  It  was  conceded  by  plaintiff  that  the 
congestion  in  the  produce  yard  was  owing 
to  the  fact  that  many  cars  were  being  held 
by  shippers  In  the  produce  yard  under  de- 
murrage, directed  Judgment  non  obstante. 
This,  as  we  have  indicated,  was  error,  and 
the  Judgment  must  be  reversed  for  this  rea- 
son. Since,  however,  the  case  was  not  tried 
on  the  issues  which  were  properly  Involved, 
we  shall  enter  such  Judgment  as  will  afford 
the  parties  another  opportunity  to  tiave  the 
case  tried  according  to  the  law  and  evidence. 

The  Judgment  Is  reversed,  and  a  venire 
facias  de  novo  awarded. 


PROCTOR  V.  LEHIGH  VALLEY  TRANSIT 
CO. 

(Supreme  Court  of  Pennsylvania.     March  18, 
1012.) 

StbeeT     RaILBOADS     ({     117*)  —  I>'JUBIES     TO 

Tbavelebs  —  Collision  —  Question  fob 

JUBT. 

In  an  action  against  a  street  railroad  com- 
pany for  injuries  resulting  from  a  collision  be- 
tween a  car  and  the  wagon  in  which  plaintiff 
was  riding,  in  crossing  the  tracks,  evidence  as 
to  defendant's  negligence  and  plaintifE's  con- 
tributory negligence  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  sec  Street  Rail- 
road*. Cent  Dig.  a  239-257;  Dec.  Dig.  { 
117.*] 

Appeal  from  Court  of  Common  Pleas, 
Montgomery  County. 

Action  by  Edgar  E.  Proctor  against  the 

Lehigh  Valley  Transit  Company  to  recover 

damages  for  personal  injuries.     Judgment 


for  plaintiff  for  $3,000,  and  pendant  ap- 
peals.   Affirmed. 

Argued  before  FELL,  C.  J.,  and  BROWN, 
POTTER,  STEWART,  and  MOSCHZISK- 
ER,  JJ. 

Nicholas  H.  Larzelere,  Franklin  L.  Wright, 
and  Charles  Townley  Larzelere,  for  api)el- 
lant  Joseph  S.  Kratz  and  William  H.  Hous- 
ton, for  appellee. 

STEWART,  3.  The  plaintiff  was  one  of  a 
company  of  five,  all  employes  of  the  defend- 
ant company,  who  on  the  day  of  the  &&:!- 
dent  had  been  together  engaged  in  doing  cer- 
tain repair  work.  They  were  returning  from 
their  work  to  Ambler,  the  place  from  which 
they  had  started,  in  a  covered  wagon  drawn 
by  two  horses.  Yost,  the  foreman,  was  driv- 
ing the  team,  and  the  course  pursued  was 
along  a  turnpike  at  the  side  of  which  ran 
the  trolley  tracks  of  the  defendant  company. 
There  were  two  ways  of  reaching  Ambler — 
one,  the  first  to  be  reached,  by  turning  aside 
from  the  turnpike  at  the  point  where  the 
crossing  of  the  trolley  tracks  was  attempted, 
and  going  by  Tennis  avenue;  and  one  by  fol- 
lowing the  turnpike  further  and  turning 
aside  into  Rose  Valley  road.  When  the  first 
was  reached,  Yost  turned  his  horse  to  the 
right  with  a  view  to  cross  the  trolley  tracks 
at  that  point  and  enter  upon  the  Tennis  ave- 
nue road.  While  in  the  act  of  crossing,  a 
repair  car  of  defendant  company,  coming 
from  the  same  direction  as  that  pursued  by 
the  wagon,  collided  with  the  wagon,  and  in 
the  collision  the  plaintiff  received  his  in- 
juries. The  negligence  charged  to  the  com- 
pany was  failure  in  the  motorman  to  give 
proper  signal  of  the  approach  of  the  car, 
excessive  speed  of  the  car,  and  failure  of 
the  motorman  to  have  his  car  under  control. 
The  case  exhibits  the  usual  conflict  of  testi- 
mony with  respect  to  each  of  these  several 
grounds  of  complaint;  and  If  the  appeal  in- 
volved nothing  more  than  the  question  of  de- 
fendant's negligence,  little  or  no  discussion 
would  be  required,  since  the  evidence  clear- 
ly warranted  a  submission  of  this  question 
to  the  Jury,  and  it  was  submitted  under 
proper  instructions. 

Another  question  was  presented,  however, 
which  calls  for  and  has  received  careful  con- 
sideration. It  Is  necessary  here  to  state 
somewhat  more  fully  the  facts.  The  car 
which  collided  with  the  wagon,  as  we  have 
remarked,  was  a  repair  car,  and  was,  there- 
fore, not  running  on  any  schedule  of  which 
the  public  had  notice.  The  persons  in  the 
wagon,  however,  knew  that  this  car  was  be- 
ing employed  on  that  day,  having  pas$>ed  it 
while  It  was  at  rest  at  a  point  about  2,500 
feet  back  from  where  the  accident  occurred; 
but  they  were  without  knowledge  as  to  when 
it  would  start  or  the  direction  it  would  take. 
Unfortunately  for  the  occupants  of  the  wag- 
on, it  followed  in  their  rear.     It  appears 
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from  defeDdaut's  testimony  that  as  one  ap- 
proaches the  crossing  attempted  by  the  driv- 
er be  may,  if  he  look  In  the  direction  from 
which  the  car  came,  have  an  unobstructed 
view  of  the  trolley  tracks  for  about  800 
feet  The  parties  in  the  wagon  were  seat- 
ed in  thiti  manner:  Yost,  the  foreman,  was 
in  the  driver's  seat,  with  Rosenberger  to  his 
left  on  the  same  seat  Carruthers  sat  on  a 
tool  box  in  the  body  of  the  wagon.  Weil 
sat  on  the  endgate  facing  to  the  rear,  with 
his  feet  or  legs  outside  the  wagon.  The 
plaintiff  sat  on  a  coll  of  wire  on  the  floor  of 
the  wagon  about  midway  between  the  front 
and  rear  of  the  wagon  and  opposite  Carruth- 
ers. Occupying  this  position,  plaintiff  says 
he  was  somewhat  lower  than  either  CSarruth- 
ers  or  Well.  The  curtains  at  the  side  of  the 
wagon  were  down,  completely  shutting  off 
the  view  at  either  side.  But  to  the  rear  and 
front  there  was  nothing  to  obstruct  the  view, 
there  being  no  curtains  at  either  end.  This 
was  the  situation  within  the  wagon  as  it 
approached  the  crossing  and  as  the  crossing 
was  attempted.  The  wagon  was  about  5 
feet  in  width,  while  in  height  it  was  quite 
suflScient  to  admit  of  one  standing  erect  with- 
in It  Yost  testified  that,  when  he  reached  a 
point  within  50  or  75  feet  of  the  crossing,  he 
"sort  of  halted  his  team,"  which  he  had 
been  driving  at  a  trot,  looked,  and  not  seeing 
a  car — though  upon  hia  own  admissioik  the 
track  was  clear  of  obstruction  for  a  distance 
of  800  feet — be  drove  upon  the  crossing,  and 
before  he  had  knowledge  of  danger  the  colli- 
sion occurred. 

We  may  assume  for  present  purposes  that 
Yost  was  guilty  of  negligence.  But  his  neg- 
ligence, whatever  it  was,  may  not  be  imput- 
ed to  this  plaintiff.  Yost  bad  entire  charge 
or  control  of  the  team.  One  may  not  when 
traveling  as  this  plaintiff  was,  divest  him- 
self of  all  obligation  to  exercise  reasonable 
care  for  his  own  safety.  If  the  driver  neg- 
ligently incurs  a  danger  which  was  under- 
stood by,  or  would  have  been  known  to,  the 
passenger,  bad  he  exercised  ordinary  care, 
and  the  passenger  makes  no  interference  and 
no  effort  to  look  out  for  his  own  escape,  the 
rule  that  prevents  a  recovery  by  the  driver 
in  case  accident  happens,  and  injuries  are 
sustained,  applies  equally  to  the  passenger. 
In  the  present  case  the  plaintiff  had  equal. 
If  not  better,  opportunity  than  Yost  the  driv- 
er, to  see  the  approach  of  the  car,  while 
traveling  alongside  the  trolley  tracks.  Had 
he  looked,  he  must  have  seen  the  car.  The 
whole  rear  of  the  wagon  was  open,  and  the 
view  In  that  direction  unobstructed.  He 
may  not  have  been  able  to  see  from  the  ex- 
act position  in  which  he  sat,  but  the  slight- 
est change  in  position  on  his  part  would  have 
disclosed  to  him  the  entire  situation.  He 
admits  he  did  not  look  for  a  car,  and  seeks 
to  excuse  himself  in  this  regard  by  putting 
the  duty  of  looking  wholly  upon  Yost.  The 
proximate  cause  of  the  accident,  however. 


was  not  the  driving  alongside  the  trolley 
tracks,  but  the  attempted  crossing  of  th«>iu 
at  that  particular  place.  It  follows  th.it 
plaintiff's  failure  to  look,  and  his  general  In- 
attention to  his  surroundings,  can  be  count- 
ed against  him  as  negligence  only  as  tbesi- 
can  be  connected  with  the  attempt  to  cro<- 
tbe  tracks.  If  he  did  not  know,  and  bad  no 
reason  to  suppose,  that  Yost  would  tber>> 
make  the  attempt,  until  It  was  too  late  for 
blm  to  Interfere  or  escape  himself  from  the 
danger,  the  fact  that  he  bad  failed  to  look 
as  they  were  traveling  along  the  road  cannot 
be  said  to  have  contributed  to  the  accident 
in  crossing;  for  bad  he  looked  and  seen  the 
car  approach,  while  a  circumstance  from 
which  would  arise  a  duty  of  Increased  care 
and  caution  In  driving,  the  failure  In  such 
duty,  If  any  there  was,  in  no  way  contribut- 
ed to  the  accident.  It  was  not  careless  or 
reckless  driving  along  the  turnpike  that 
caused  the  accident,  but  the  reckless  attempt 
to  cross  the  trolley  tracks. 

In  this  connection,  what  duty  rested  ud 
the  plaintiff?  The  turn  from  the  road  to 
the  crossing  was  almost  at  a  right  angle. 
Up  until  the  moment  the  turn  was  made, 
nothing  had  occurred  to  indicate  to  the  plain- 
tiff that  the  crossing  was  there  to  be  made. 
Was  It,  then,  too  late  for  him  to  do  anythius 
to  avoid  the  result?  So  in  its  final  analy:-!" 
the  question  in  the  case  must  be:  Was  ttit> 
plaintiff  bound  to  anticipate  Yost's  attempt 
to  cross  at  that  point?  He  knew  that  the 
crossing  there  was  Into  a  road  which  led  t<» 
Ambler,  where  they  were  going.  He  knew, 
also,  of  another  further  along,  which  wav 
also  into  a  road  which  led  to  Ambler,  ana 
which,  he  says,  was  the  one  usually  taken. 
He  says  he  did  not  know  that  Yost  was  go- 
ing to  attempt  the  former.  Had  he  known 
that  Yost's  purpose  was  to  adopt  the  first 
crossing,  his  negligence  would  be  self-c-onfess- 
ed.  But  be  says  he  did  not  know  it,  and  it 
cannot,  therefore,  be  said  that  he  failed  in 
any  positive  duty  prescribed  by  law.  Wheth- 
er he  was  guilty  of  negligence  which  contrib- 
uted to  the  accident  depended  upon  consider- 
ation of  all  the  circumstances  of  the  cas«': 
the  precise  measure  of  his  duty  under  the 
circumstances  being  indeterminate.  The 
question  was,  therefore,  one  for  the  jury. 
and  It  was  submitted  under  careful  and 
proper  Instructions,  resulting  In  a  verdict  for 
the  plaintiff. 

The  assignments  of  error  are  overruled 
and  the  Judgment  Is  affirmed. 


CASE  et  al.  t.  CONNECTICUT  CO. 

(Supreme  Court  of  Errors  of  Connecticnt    July 

19,  1912.) 

New  Trial   (|  70*)— Vkbdict— Bvidehck  to 
Sustain. 

Where,  in  an  action  for  azt  injury  alle«r<} 
to  have  been  caused  to  an  antomobile  tbrou'.-!i 
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the  defendant's  negUgence,  there  was  a  clear 
failure  to  show  that  the  injury  complained  of 
was  caused  by  the  defendant's  negligence,  and 
that  the  plaintiffs'  own  contributory  negligence 
was  not  a  proximate  cause  uf  the  injury,  the 
court  properly  set  aside  a  verdict  for  the  plain- 
tiffs. 

[EM.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  U  142,  143;   Dec.  Dig.  |  70.»] 

Wheeler,  J.,  dissenting. 

Appeal  <rom  Superior  C!onrt,  New  London 
County  I   Milton  A.  Shuxuway,  Judge. 

Action  by  Frank  A.  Case  and  others 
against  the  Connecticut  Company.  From  a 
judgment  for  defendant  after  setting  aside 
a  verdict  for  plaintiffs,  plalntUFs  appeal.  No 
error. 

Hadlai  A.  Hull  and  Charles  Hadlal  Hull, 
both  of  New  London,  for  appellants.  Bfl- 
chael  Kenealy,  of  Stamford,  for  appellee. 

PER  CURIAM.  The  evidence  so  clearly 
failed  to  show  that  the  injury  complained 
of  was  caused  by  the  defendant's  negligence 
and  that  the  plaintiffs'  own  negligence  was 
not  a  proximate  cause  of  it  that  there  was 
no  error  in  setting  the  verdict  aside. 

No  error. 

From  this  opinion  WHEELER,  J.,  dissraits. 


ALLEN  V.  CITY  OF  NEW  LONDON. 

<Supreme  Court  of  Errors  of  Connecticut    July 
19.  1912.) 

1.  Appeal   and    Ebbob    ({   933*)— Rsvixw— 

I*BE8T7MFnOtT8. 

Where  the  trial  court  conditioned  the  set- 
ting aside  of  a  verdict  on  the  failure  of  the 
plaintiff  to  file  a  remittitur  of  a  part  thereof, 
it  will  be  presumed  that  it  was  set  aside  for 
excessiveness,  and  not  because  against  the  evi- 
dence. 

[Ed.  Note!— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {f  3425,  3772-3778;  Dec. 
Dig.  i  933.»] 

2.  New  Tbial  {i  161*)— Remission  ob  Re- 
duction OF  Kxcessive  Rkcotkbt. 

A  trial  court  may  properly  condition  the 
setting  aside  of  a  verdict  for  plaintiff  on  the 
ground  of  excessiveness  on  his  failure  to  file 
a  remittitur  of  a  part  of  the  verdict. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {|  S21,  323;   Deo.  Dig.  I  161.*] 

S.  Appeai.  and  Ebbob  (|  979*)— Review— Ap- 
peai,  FBOii  Decision  on  Motion  vob  New 
Teiai.. 

Where  the  action  of  the  trial  court  in 
setting  aside  a  verdict  as  excessive  was  not  un- 
reasonably exercised,  it  will  not  be  disturbed. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3871-:{873;  Dec.  Dig.  i 
979.*] 

Appeal  from  Superior  Court,  New  London 
County;    Ralph  Wheeler,  Judge. 

Action  by  Ehmlce  H.  Allen  against  the 
City  of  New  London  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused 


by  defendant's  negligencSi  From  the  court's 
ruling  In  setting  aside  a  verdict  for  plaintiff 
for  $2,750  as  against  the  evhlence  and  ex- 
cessive, she  appeals.    Affirmed. 

George  Curtis  Morgan,  of  New  London, 
and  Charles  Y.  James,  of  Norwich,  for  appel- 
lant William  J.  Brennan,  of  New  London, 
for  appellee. 

PRENTICE,  J.  The  plaintiff  seeks  com- 
pensation for  personal  injuries  alleged  to 
have  been  occasioned  by  a  fall  upon  a  side- 
walk in  the  defendant  city,  claimed  to  have 
been  in  an  unsafe  and  defective  condition  by 
reason  of  ice  thereon,  which  condition  it  is 
averred  was  due  to  the  defendant's  negli- 
gence. The  parties  were  at  issue  upon  this 
averment  of  negligence.  Upon  the  return  of 
a  verdict  for  $2,750,  the  defendant  moved  to 
set  It  aside  as  being  contrary  to  the  evi- 
dence and  excessive.  The  court  thereupon 
filed  its  memorandum  stating  that,  unless  a 
remittitur  of  so  much  of  the  verdict  as  was 
in  excess  of  $900  was  filed  within  a  time 
specified,  it  would  be  set  aside.  No  remitti- 
tur liaying  been  filed  within  the  time  so 
fixed,  the  motion  to  set  aside  the  verdict  was 
granted. 

[1]  The  memorandum  of  the  court  indi- 
cates that  its  reason  for  Its  action  was  that 
the  verdict  was  excessive.  Had  it  been  the 
opinion  of  the  court  that  the  issues  were 
found  in  favor  of  the  plaintiff  against  the 
evidence.  It  certainly  would  not  have  signi- 
fied Its  approval  of  a  reduced  judgment. 
Gray  v.  Fanning,  73  Conn.  115,  116,  46  Atl. 
831. 

[2]  No  question  is  made,  or  could  properly 
have  been  made,  as  to  the  regularity  in  the 
matter  of  procedure  of  the  court's  action  in 
conditioning  the  setting  aside  of  the  verdict 
upon  a  failure  to  file  a  remittitur.  Noxon  v. 
Remington,  78  Conn.  296,  300,  61  Atl.  963. 
No  remittitur  having  been  filed,  the  question 
presented  Is  whether  or  not  there  was  error 
in  setting  aside  as  excessive  the  verdict  as 
rendered. 

[3]  The  rule  to  he  applied  by  us  in  ap- 
peals from  the  action  of  a  trial  court  in  set- 
ting aside  a  verdict  as  excessive,  and  its 
practical  result,  is  well  stated  by  the  late 
Chief  Justice  Torrance  as  follows:  "In  such 
a  matter  a  large  discretion  is  of  necessity 
vested  in  the  trial  court,  and  only  in  cases 
where  that  discretion  is  unreasonably  exer- 
cised ought  the  action  of  the  trial  court  to 
be  set  aside."  Gray  v.  Fanning,  73  Conn. 
116,  117,  46  AtL  831,  832. 

Our  examination  of  the  evidence  in  this 
case  falls  to  disclose  that  the  court  below 
unreasonably  exercised  the  discretion  vested 
in  it 

There  is  no  error.  'The  other  Judges  con- 
curred. 
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NICHOLS  T.  CONNECTICUT  CO. 

(Supreme  Court  of  Errors  of  Connecticut. 

July  19,  1912.) 

Street  Bailboads  (|  117*)— Pbbbon  on  Tback 
—Evidence— Question  for  Jurt. 

Where  the  evidence  authorized  conflicting 
concluBioDB  as  to  whether  the  motorman  knew 
or  should  have  known  of  plaintiff's  peril,  and 
that  she  was  unaware  of  it,  in  time  to  have 
avoided  injuring  her,  it  was  error  to  direct  a 
verdict  for  defendant,  though  plaintiff  was  con- 
cededly  negligent. 

[Ed.  Note.— For  other  oases,  see  Street  Rail- 
roads, Cent.  Dig.  {{  239-257;  Dec.  Dig.  i  117.*} 

Appeal  from  Superior  Court,  New  Haven 
County;    William  H.  Williams,  Judge. 

Action  by  Eliza  A.  Nichols  against  the 
Connecticut  Company.  From  a  Judgment  for 
defendant  on  a  directed  verdict,  plaintiff  ap- 
peals.   Reversed,  and  new  trial  ordered. 

Edmund  Zacher  and  William  B.  Ely,  botb 
of  New  Haven,  for  appellant.  Thoinas  M. 
Steele,  of  New  Haven,  for  appellee. 

PER  CURIAM.  The  plaintiff  does  not 
claim  that  she  was  free  from  fault  In  the 
premises.  Her  contention  la  that  the  ver- 
dict was  improperly  directed,  for  the  reason 
that  there  was  evidence  from  which  the  Jury 
might  properly  have  found  the  defendant 
liable  upon  the  application  of  the  doctrine 
of  "the  last  clear  chance."  That  doctrine 
had  an  extended  consideration  In  Nehrlng  v. 
Connecticut  Co.,  85  Conn.  — ,  84  Atl.  801,  de- 
cided at  the  present  term,  and  certain  prin- 
ciples of  general  application  were  there  laid 
down,  which  do  not  call  for  repetition. 

The  facts  of  the  present  case,  which,  un- 
der these  prlndples,  must  be  controlling  of 
Its  determination,  relate  to  the  conduct  of 
the  parties  within  a  short  space  of  time,  and 
to  the  relation  to  each  other  of  rapidly  oc- 
curring events,  concerning  all  of  which  mat- 
ters much  was  left  to  Inference  tind  argu- 
ment from  evidence  as  to  distances,  speed  of 
travtii,  aBd  relative  locations,  which  In  Itself 
waa  by  no  means  harmonious  or  certain.  A 
variety  of  reasonable  theories  may  be  built 
up  upon  the  testimony,  according  as  differ- 
ent portions  of  it  are  accepted  as  express- 
ing the  truth.  Under  such  conditions,  the 
direction  of  a  verdict  for  the  defendant  can- 
not be  Justified,  unless  it  ai^ear  that  no 
theory  adequate  to  support  the  plaintiff's  ac- 
tion could  reasonably  have  been  entertained 
by  the  Jury  upon  testimony  which  could  have 
been  reasonably  credited  by  it 

Our  examination  leads  us  to  the  opinion 
that  the  plaintiff  was  entitled  to  go  to  the 
Jury  upon  the  proposition  that,  after  the 
motorman  knew,  or  in  the  exercise  of  due 
care  ought  to  have  known,  that  she  was  in 
a  position  of  danger,  was  unaware  of  that 
danger,  and  for  that  reason  would  not  re- 
move herself  to  a  place  of  safety,  there  was 
time  and  opportunity  for  him  to  have  saved 


her  from  harm  by  the  exercise  of  due  care 
In  view  of  the  situation,  that  he  failed  t« 
exercise  such  care,  aud  that  as  a  direct  con- 
sequence of  such  want  of  care  she  was  hurt 
Such  a  proposition,  sanctioned  by  the  Jury, 
would  have  brought  the  case  within  the  third 
of  the  group  of  cases  discussed  in  Nehrlng 

V.  Connecticut  Co.,  85  Conn. ,  8.3  Atl.  — . 

and  Justified  a  verdict  for  the  plaintiff. 
There  is  error,  and  a  new  trial  ia  ordered. 


JOSEPH  WILLIAMS  BROS.  &  CO.  y.  OOX- 

NECTIOUT  CO. 

(Supreme  Court  of  S^rrors  of  Conaecticat 

July  19,  1912.) 

Stseici  Raii<boad8  (I  99*)— Injttbibb  to  Pbi- 
soNS    ON    Tracks— Contbibutobt    Ne«u- 

OENCE. 

Wliere  the  driver  ot  a  wagon  hit  bj  i 
street  car  looked  up  the  street  on  which  the 
car  ran,  when  approaching  it  on  another  street, 
but  could  not  see  on  account  of  an  obstruction 
to  his  view,  and  did  not  thereafter  look  again 
until  he  was  on  the  tracks,  when  the  car  vu 
so  close  that  he  could  not  avoid  a  collision,  he 
was  guilty  of  contributory  negligence  wliicb 
would  relieve  the  company  from  liability  for 
the  injury  suffered. 

[EA.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  tl  209-216;   Dec  Dig.  S  99.*] 

Appeal  from  Court  of  Common  Pleas,  New 
Haven  County;    Earnest  C.  Simpson,  Judge. 

Action  by  Joseph  Williams  Bros,  ft  Co. 
against  the  Connecticut  Company.  From  a 
Judgment  for  defendant  on  a  directed  tet- 
diet,  plaintiffs  appeal.    No  error. 

Charles  S.  Hamilton  and  Rocco  lerardl. 
both  of  New  Haven,  for  appellants.  Har- 
rison T.  Sheldon  and  Thomas  M.  Steele, 
both  of  New  Haven,  for  appellee. 

PER  CURIAM.  One  of  the  plaintifb  wai 
driving  a  horse  harnessed  to  a  business  wag- 
on, all  the  property  of  the  plaintiffs,  along 
Olive  street.  In  New  Haven,  and  across 
Chapel  street,  one  of  the  principal  thorough- 
fares of  the  city,  about  32  feet  wide  between 
curbs,  in  the  middle  of  which  is  laid  a  doa- 
ble line  of  trolley  tracks  of  the  defendant 
In  his  progress  northerly  across  these  trails, 
a  car  of  the  defendant  approaching  from  the 
west  struck  the  wagon  and  injured  it  and 
the  horse  and  harness.  The  testimony  as  to 
the  speed  of  the  approaching  car  varied  froD 
6  to  30  miles  an  hour.  The  plaintiff  driver 
estimated  it  at  about  20.  His  testimony  was 
that  he  was  driving  at  about  5  miles  an  hour, 
that  as  he  approached  Chapel  street  on 
Olive  he  started  to  look  up  C!hapel  street  to 
see  if  a  car  was  coming;  that  he  could  not 
there  see  on  account  of  the  obstnction  t^ 
his  view,  caused  by  a  large  building  on  tin 
comer;  that  he  continued  on  without  look- 
ing again  until  he  was  upon  the  trmcks: 
that  he  then  saw  the  car  within  10  feet  of 
him  and  coming  fast;   and  that  he  then  at- 
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tempted  to  urge  his  bone  on,  bnt  did  not 
sacceed  In  aroldlng  a  collision.  Tills  state- 
ment of  the  movement  of  tbe  team  and  tbe 
conduct  of  Its  driver  was  the  only  one  upon 
those  matters  before  tbe  Jury. 

The  verdict  was  directed  upon  the  ground 
that  tbe  plaintiff  driver  was  guilty  of  con- 
tributory negligence.  The  appellants  contend 
that  they  were  entitled  upon  the  evidence  to 
have  this  (question  submitted  to  the  Jury,  and 
no  other  claim  is  made.  We  find  it  impos- 
sible to  read  the  driver's  story,  which,  In  re- 
spect  to  his  conduct,  stands  unqualified, 
without  reaching  the  conclusion  that  a  jury 
could  not  reasonably  have  reached  any  other 
dedslon  than  the  one  which  under  the  direc- 
tion of  the  court  was  embodied  in  the  ver- 
dict 

There  la  no  error. 


HTJGHKS  et  al.  v.  HAI/L  et  aL 
(Court  of  Appeals  of  Maryland.    Feb.  29, 1012.) 

1.  Appbai.  akd  Ebbob  ({  70*}— Final  Obdeb— 

RULINOS   ON   DeMUBBER. 

Thon^h  an  order  overruUna;  a  demurrer  to 
a  bill  and  thereby  fully  settling  a  disputed 
right  et  the  parties  is  appetdable,  an  order  sua- 
t^ning  a  demurrer  to  a  Mil,  with  leave  to  com- 
plainant to  amend,  is  not  appealable. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  887-^85;  Dec.  Dig.  8  70.*] 

2.  COBPOBATIONB  (f  0e2*)— INSOLVENT  COBPO- 
BATIONS— LlABIXITT  OT  STOOKHOLDEBS— BN- 
FOBCEICBNT. 

Acts  1906,  e.  240,  |  41,  providfaig  that  on 
the  insolvency  of  a  corporation  the  liability  of 
stockholders  for  tbe  face  value  of  the  stock, 
less  the  amount  paid  thereon,  is  an  asset  which 
may  be  enforced  by  the  receiver,  authorizes  a 
chai^cery  receiver  of  a  corporation  to  sue  in 
equity  stockholders  for  the  amount  unpaid  on 
the  stock  held  by  them. 

[Sd.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  11  2265-2279;  Dec.  Dig.  |  5fl2.*] 

3.  Corporations  (5  252*)— Insolvent  Corpo- 
rations— LiiABiLiTY  OT  Stockholders— En- 

It>BCmENT. 

Under  Acts  1908,  c.  240,  {{  41,  54,  provid- 
ing that  on  the  insolvency  of  a  corporation  the 
liability  of  stockholders  for  the  amount  due  on 
the  stock  held  by  them  is  an  asset  enforceable 
by  the  receiver,  and  declaring  that,  when  a 
corporation  shall  be  dissolved  by  judicial  de- 
cree, its  property  shall  vest  in  the  receiver,  a 
chancery  receiver  of  a  corporation  piay  not  en- 
force the  stockholders'  liability  before  exhaust- 
ing the  tangible  assets,  and  a  tnll  by  a  receiver 
against  stoclcholders  which  does  not  allege  that 
the  assets  have  be^'n  exhausted  nor  aver  the 
amount  of  the  assets,  and  which  does  not  show 
anything  as  to  the  solvency  of  the  corporation, 
is  demurrable. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  U  1016-1023;    Dec.  Dig.  {  252.*] 

Appeal  from  Circuit  Court  of  Baltimore 
City;  Walter  I.  Dawkins,  Judge. 

Action  by  Adrian  Hughes  and  another, 
Receiverg  of  the  Hopkins  Clothing  Company, 


against  Frederick  D.  Hall  and  another. 
From  an  order  sustaining  a  demurrer  to  the 
bill,  plaintiffs  appeal:  Affirmed  and  re- 
manded. 

Argued  before  BOTD,  C.  J.,  and  BRIS- 
COE, PEARCB,  BURKE,  THOMAS,  PATTI- 
SON,  URNER,  and  STOCKBRIDGE,  JJ. 

Sylvan  Hayes  Lauchhelmer  and  Thomas 
Hughes,  for  appellants.  Richard  S.  Cul- 
breth,  for  appellees. 

STOCKBRIDGE,  J.  The  Hopkins  Cloth- 
ing Company  was  incorporated  in  the  year 
1906.  The  stock  was  divided  Into  two  class- 
es— preferred  and  common.  Apparently  from 
the  record  no  subscriptions  were  taken  for 
the  common  stock,  only  for  the  preferred, 
and  those  upon  the  condition  that  each  sub- 
scriber for  preferred  stock  should  receive 
common  stock  as  a  bonus  to  tbe  amount  of 
25  per  cent,  of  his  subscription  for  preferred 
stock. 

In  June,  1910,  a  bill  was  filed  by  Frederick 
D.  Hall,  the  president  of  the  company,  as  a 
creditor  and  stocl^older,  which,  while  not 
alleging  the  insolvency  of  the  company,  set 
forth  acts  tantamount  to  an  allegation  of 
Insolvency,  and  farther  alleging  that  "the 
business  of  the  corporation  Is  in  such  a  con- 
dition that  the  interests  of  the  creditors  and 
stockholders  require  that  it  shall  be  dissolv- 
ed under  the  statute,"  and  praying  that  the 
corporation  might  be  dissolved  and  a  re- 
ceiver appointed  to  take  charge  of  and  con- 
duct the  business,  and  make  some  satisfac- 
tory disposition  thereof  under  the  control  of 
the  court  On  the  same  day  that  the  bill 
was  filed  an  answer  was  filed  on  behalf  of 
the  corporation  "admitting  the  truth  of  the 
matters  alleged,"  and  consenting  to  tbe  ap- 
pointment of  a  receiver.  Thereupon  a  decree 
was  signed  appointing  a  receiver  and  au- 
thorizing him  to  take  charge  of  the  eCTects 
of  the  company. 

In  November,  1910,  the  receiver  applied 
to  the  court  for  authority  "to  take  such 
proceedings  as  may  be  deemed  proper  to 
enforce"  a  liability  of  the  holders  of  the 
common  stock  for  the  value  of  that  stock 
held  by  them,  and  which  they  had  received 
as  a  bonus  for  their  subscription  to  the  pre- 
ferred stock.  On  this  application  the  court 
passed  an  order  authorizing  the  receivers  to 
take  "such  proceedings  as  may  be  deemed 
proper  to  enforce  the  liability  of  the  holders 
of  stock  of  the  Hopkins  Clothing  Company." 
In  pursuance  of  such  authority,  the  bill  in 
this  case  was  filed  by  the  receivers  against 
30  defendants  and  alleged  stockholders. 
Certain  of  the  defendants  demurred,  and 
the  demurrer  was  sustained  with  leave  to 
the  complainants  to  amend  the  bill  of  com- 
plaint within  30  days.  From  that  order,  the 
present  appeal  was  prayed. 
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[1]  Tbere  was  no  motion  filed  to  dismiss 
tbe  appeal,  and  it  may  be  doubtful  whether 
the  case  is  yet  in  form  to  be  properly  pass- 
ed upon  by  this  court  The  order  from 
which  the  appeal  was  taken  was  In  no  sense 
a  final  order,  and,  while  this  court  has  said 
in  Hecfat  V.  Colquhoun,  67  Md.  563,  that  "an 
appeal  will  lie  from  an  order  overruling  a 
demurrer  to  a  bill,  wh«re  the  demurrer  goes 
to  the  entire  bill,"  or  "where  the  ruling  of 
the  court  finally  settles  some  disputed  right 
or  interest  of  the  parties"  (Chappell  v.  Funk, 
57  Md.  465;  Darcey  v.  Bayne,  105  Md.  365, 
66  AU.  434,  10  L.  R.  A.  [N.  S.]  803),  It  by  no 
means  follows  that  an  order  sustaining  a  de- 
murrer to  an  entire  bill,  which  does  not  dis- 
miss the  bUl,  but  grants  in  terms  leave  to 
the  complainant  to  amend,  is  so  far  In  the 
nature  of  a  final  order  that  It  can  properly 
be  made  the  subject  of  an  appeal. 

The  present  case  might  therefore  properly 
be  disposed  of  by  an  order  of  dismissal,  but 
the  nature  and  importance  of  the  question 
presented  seems  to  warrant  an  expression  of 
the  view  of  this  court.  Involving  as  It  does 
the  construction  of  an  important  statutory 
provision. 

The  demurrer  to  the  bill  was  sought  to  be 
sustained  upon  two  grounds  (1)  that  an  "or- 
dinary chancery  receiver"  took  nothing  that 
the  corporation  itself  did  not  possess,  and 
that  the  Uopkins  Company,  having  Issued 
the  common  stock  as  full-paid  stock,  could 
not  Itself  have  maintained  an  action  against 
a  holder  of  the  stock,  and  therefore  the  re- 
ceiver of  the  corporation  was  powerless  to 
enforce  such  demand,  and  (2)  that  no  bill 
to  enforce  the  liability  of  stockholders  could 
be  sustained  In  advance  of  a  decree  dis- 
solving the  corporation. 

[2]  Numerous  cases  were  cited  to  show 
what  property  and  rights  passed  to  a  re- 
ceiver by  virtue  of  his  appointment,  and,  as 
was  stated  by  Judge  Boyd  in  delivering  the 
opinion  of  this  court  in  Colton  v.  Mayer,  90 
Md.  713,  45  Atl.  874,  47  L.  K.  A.  617,  78 
Am.  St.  Bep.  456,  "there  Is  no  difficulty  in 
the  way  of  receiver  suing  for  any  part  of 
the  estate,  property,  or  assets  that  belonged 
to  the  corporation,  and  he  is  authorized  by 
section  264A  (Act  of  1896,  c.  349)  to  mainUin 
suits  and  proceedings  to  set  aside  prefer- 
ences and  void  or  fraudulent  transfers,  pay- 
ments, eta,  even  when  the  corporation  It- 
self could  not  have  done  it  if  it  had  not 
gone  into  the  bands  of  a  receiver.  But  our 
law  does  not  authorize  a  receiver  to  recov- 
er any  estate,  property,  or  assets  that  never 
did  belong  to  the  coriwratlon,  but  only  such 
as  it  was  entitled  to  when  he  was  appoint- 
ed, or  such  as  had  belonged  to  it,  but  had 
l>een  disposed  of  contrary  to  law."  In  that 
case  it  was  held  that  the  receivers  could 
not  maintain  the  action  for  the  reason  that 
the  receivers  were  without  express  authori- 
ty to  sue,  that  the  test  of  the  liability  was  the 
right  of  the  corporation  to  maintain  a  claim 


of  the  character  tbere  asserted,  and  ttut 
fact  that  at  that  time  the  statute  did  giw 
an  express  right  to  the  creditors  of  the  cor- 
poration which  was  in  the  bands  of  a  re- 
ceiver to  proceed  directly  against  the  In- 
dividual stockholder  and  recover  from  bim 
the  amount  of  the  Indebtedness  to  the  cred- 
itor. This  case  was  decided  in  1900,  and. 
wltb  unimportant  modifications,  the  condi- 
tion of  the  law  continued  the  same  until  the 
passage  of  the  act  of  1906,  c.  306.  By  that 
statute  the  former  remedy  of  tbe  creditor 
against  the  Individual  stockholder  was  abol- 
ished, and  in  place  of  it  there  was  substi- 
tuted as  an  exclusive  remedy  a  bill  In  equi- 
ty in  the  nature  of  a  creditor's  bill  against 
the  stockholders  for  any  liability  upon  their 
part  This  act  thus  dealt  with  the  enforce- 
ment of  the  rights  of  creditors  as  they  then 
existed  under  the  Code  of  1901,  and  continu- 
ed to  be  efTective  until  the  1st  of  June,  19U!<, 
when  the  act  of  1908,  c.  240,  became  opera- 
tive. Pittsburg  Steel  Co.  v.  Baltimore  Equi- 
table Society,  113  Md.  77,  77  AU.  255;  Bet- 
tendorf  Axle  Co.  t.  Field,  114  Md.  487.  79 
AU.  724. 

By  the  act  of  1908,  c.  240,  |  41,  It  was  pro- 
vided that  "every  stockholder  of  any  corpo- 
ration in  this  state  shall  remain  liable  for 
the  benefit  of  Its  creditors  for  the  amount  of 
tbe  face  value  of  bis  stock,  or  of  his  sub- 
scription In  case  tbe  stock  has  not  been  Is- 
sued, less  the  amount  he  shall  have  alreaily 
paid  thereon,  until  be  shall  have  paid  said 
amount  in  good  faith ;  and  In  the  event  of 
tbe  Insolvency  of  the  cotporatton  such  lia- 
bility shall  be  considered  as  an  asset  of  ttH> 
corporation  and  may  be  enforced  by  tbe 
receiver,  trustee  or  other  person  winding  up 
tbe  affairs  of  the  said  corporation."  In  thi-> 
section  there  is  thus  conferred  upon  a  r<v 
ceiver  or  other  person  winding  up  tbe  af- 
fairs of  the  corporation  an  express  power  to 
maintain  a  proceeding  against  the  stodc  hold- 
ers, for  such  sum.  If  any,  as  may  remain 
unpaid  upon  tbe  stock  held  by  ttaem,  and 
that  without  any  distinction  of  tbe  charac- 
ter of  the  receiver  as  "chancery"  or  statn- 
tory.  The  remedy  of  the  creditor  against 
tbe  stockholder  has  been  taken  away  by 
statute,  thus  depriving  tbe  creditor  of  any 
action  at  law,  and  to, deny  to  tbe  receiver 
appointed  'for  a  corporation  tbe  right  to 
maintain  a  bill  in  equity  against  tbe  stock- 
holders, because  be  was  a  "mere  chancery 
receiver,"  would  operate  to  deprive  tbe  cred- 
itor of  what  has  long  been  regarded  as  a  val- 
uable right,  and  certainly  was  not  within 
tbe  Intent  of  the  General  Assembly  la  fram- 
ing the  act  of  1908,  c.  240. 

[3]  2.  Is  a  blU  of  tbe  cbaractor  filed  in 
this  case  maintainable  In  advance  of  a  de- 
cree of  dissolution?  In  determining  this  it 
will  be  sufficient  to  consider  two  sections  of 
the  act  of  1908,  c.  240.  Sections  41  and  M 
both  deal  wltb  the  same  subject-matter  in 
part    The  latter  section  was  a  combination 
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of  the  provisions  of  sections  877,  382,  and 
383  of  article  23  of  tlie  Code  of  1904,  and 
provided  tliat,  when  a  "corporation  shall 
be  dissolved  by  a  decree  of  any  court  of 
this  state,  Its  property  shall  vest  in  its  re- 
ceivers appointed  and  named  therein."  This 
vesting  in  the  receiver  is  thus  made  the  le- 
gal consequence  of  a  decree  of  dissolution. 
By  the  same  section  the  receiver  is  given  the 
powers  of  a  permanent  trustee  of  an  insol- 
vent debtor  as  regards  preferences,  pay- 
ments, or  transfers  which  would  be  void  or 
fraudulent  under  the  insolvent  statute.  No 
mention,  however,  is  made  in  this  section 
as  to  the  liability  of  stockholders,  if  any, 
upon  stock  held  by  tbem.  In  section  41, 
the  only  subject  dealt  with  is  the  stockhold- 
ers' liability,  which  Is  declared  to  be  an  as- 
set of  the  corporation  In  the  event  of  insol- 
vency, and  without  any  mention  whether 
such  insolvency  shall  be  established  by  a 
decree  of  court,  or  the  proof  of  it  as  a  ^ct, 
and  express  authority  for  the  enforcement 
of  such  liability  Is  conferred  upon  the  re- 
ceiver, trustee,  or  other  person  winding  up 
the  attairs  of  the  corporation. 

But  the  primary  source  to  look  to  for  the 
payment  of  the  debts  of  a  corporation  is  the 
tangible  assets  of  the  corporation,  and  these 
should  be  first  exhausted  for  the  benefit  of 
the  creditors  before  recourse  is  had  as 
against  the  stockholders.  The  bill  as  filed 
in  this  case  was  filed  without  afSdavit;  It 
did  not  allege  that  all  of  the  assets  com- 
ing to  the  hands  of  the  receivers  had  been 
exhausted  or  converted  into  cash;  and  the 
record  contains  no  statement  of  the  amount 
of  the  assets  which  had  come  into  the  pos- 
session of  the  receivers.  Reference  is  made. 
In  connection  with  a  statement  of  claims  fil- 
ed, to  the  fact  that  an  auditor's  account 
had  been  stated,  but  what  It  disclosed,  if 
anything,  as  to  the  solvency  or  insolvency 
of  the  company  nowhere  appears,  and  the 
allegation  of  the  bill  upon  which  the  receiv- 
ers were  appointed  was  "that  your  orator 
believes  with  proper  management  and  care 
enough  may  be  realized  to  properly  provide 
for  the  payment  of  all  Indebtedness  due  by 
said  corporation."  Before,  therefore,  the  de- 
.  fendants  could  properly  be  called  upon  to 
answer,  they  were  entitled  to  definite  alle- 
gations >  In  regard  to  these  several  matters, 
and,  the  bill  not  containing  them,  the  learn- 
ed judge  below  was  entirely  correct  in  sus- 
taining the  demurrer  and  giving  the  plain- 
tiffs leave  to  amend.  The  order  below  will 
accordingly  be  affirmed  and  the  cause  re- 
manded that  the  plaintiffs  may,  by  proper 
amendment.  If  they  see  fit,  make  the  neces- 
sary allegatlf/ns. 

Order  afllrmed  and  cause  remanded  that 
further  proceedings  may  be  had  therein  In 
accordance  with  this  opinion.  Costs  to  be 
paid  by  the  receivers. 


MUIil/BN  et  al.  v.  BRTDON  et  al 
(Court  of  Appeals  of  Maryland.    Feb.  29, 1012.) 

1.  Ejectment  (|  81»>— Pleading— Issues. 

Under  the  express  provision  of  Code  1904, 
art  75,  g  71,  the  plea  of  not  guilty  in  eject- 
ment is  in  legal  effect  a  confession  of  posses- 
sion and  ejectment,  and  puts  in  issue  the  plain- 
tirs  legal  title  to  the  premises,  the  right  of 
possession,  and  the  amount  of  damages. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  §i  220,  221;   Dec  Dig.  {  81.»] 

2.  BJJECTMENT    ({  9*) — ^TlTLB  TO    StTPPOBT  AC- 
TION. 

Plaintiff  in  ejectment  must  recover.  If  at 
an,  upon  the  strength  of  his  own  title,  and 
not  on  any  defect  in  the  defendant's  title;  and 
if  defendant  has  a  good  legal  title,  or  the  plain- 
tiff has  no  legal  title,  no  recovery  can  be  had. 

[Ed.   Note.— For  other  cases,  see  Ejectment,  , 
Cent.  Dig.  g|  ie-29:    Dec.  Dig.  $  9.*] 

3.  Taxation  (§  734»)— Tax  Sale— Bight  to 
Seul. 

The  power  of  a  tax  collector  to  levy  upon 
and  sell  lots  was  limited  under  the  statute  to 
property  upon  which  overdue  taxes  had  not 
been  paid,  and,  if  the  taxes  had  in  fact  been 
paid  prior  to  the  levy  and  sale,  the  wbole  pro- 
ceedings of  the  collector  were  void,  and  con- 
ferred no  title  on  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  S<  1408,  1470-1473;  Dec.  Dig.  § 
734.*] 

4.  Taxation  (§  692*)— Tax  Sale— Coll ateb- 
Ai.  Attack. 

A  tax  collector's  proceedings  in  selling 
property  for  arrears  of  taxes  may  be  attacked 
collaterally  on  the  ground  of  jurisdictional  de- 
fects. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §{  1387,  1389;   Dec.  Dig.  i  e»2.»] 

5.  Tbial  (f  253*)- iNSTBUcnoNB. 

Prayers  of  plaintiff  in  ejectment  which  ig- 
nored the  vital  question  whether  the  taxes  for 
the  years  for  which  the  property  had  been  sold 
had  been  paid  prior  to  the  levy  and  sale  were 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §1  013-«23;   Dec  Dig.  S  253.*] 

6.  Appbai.  and  ESbbob  (g  273*)— InsTBUOiioifs 
— Applicability  to  Issues. 

Where  prayers  given  announce  correct  prin- 
ciples of  law.  and  there  are  no  special  excep- 
tions filed  to  them,  the  Court  of  Appeals  can- 
not decide  whether  there  was  in  the  case  jany 
legally  sufilcient  evidence  to  support  the  hy- 
potheses of  facts  stated  in  the  prayers. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  l-TOO,  160»,  1620-1623, 
1626-1630,  1764;   Dec.  Dig.  $  273.*] 

7.  Apptsal  and  Eurob  (§  1078*)— BKimra— ESx- 
oepthonb  Not  Aboued. 

An  exception  to  the  court's  ruling  on  evi- 
dence, not  adverted  to  in  the  argument  or  in 
the  brief,  and  which  does  not  present  any  mat- 
ter of  importance,  may  be  treated  as  abandoned. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  4256-4261;  Dec  Dig.  { 
1078.*] 

Appeal  from  Circuit  Court,  Garrett  Coun- 
ty;   Robert  R.  Henderson,  Judge. 

Ejectment  by  Andrew  Mullen,  in  which 
Frances  M.  Mullen  and  others,  his  heirs, 
were  made  parties  plaintiff  after  his  death 
against  John  C.  Brydon  and  others.    Judg- 
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ment  for  defendants,  and  plalntins  appeal. 
Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PBARCB,  BURKE,  THOMAS,  PATTISON, 
URNER,  and   STOCKBRIDGE,  JJ. 

Albert  A.  Doub  and  John  T.  Mitchell,  for 
appellants.  Gilmor  S.  Hamlll  and  Wm.  B. 
Walsh,  for  appellees. 

BURKE,  J.  In  December,  1909,  Andrew 
Mullen  Instituted  an  action  of  ejectment 
against  the  defendants  in  the  circuit  court 
for  Garrett  county  for  the  recovery  of  three 
lots  of  ground,  numbered  88,  89,  91,  and  92 
on  the  plat  of  "Bloomington"  in  that  county. 
After  the  suit  had  been  brought,  Mullen 
died  intestate  as  to  these  lots,  and  the  plain- 
'  tiffs,  who  are  his  only  heirs  at  law,  were 
made  parties.  The  defendants  appeared  and 
pleaded  the  general  issue  plea,  and  took  de- 
fense on  warrant.  Warrants  of  resurrey 
were  issued,  and  locations  were  made  by  both 
parties.     These   locations   correspond. 

[1]  The  plea  of  not  guUty  interposed  by 
the  defendants  was  In  legal  effect  a  confes- 
sion of  possession  and  ejectment,  and  put  In 
issue  the  title  to  the  premises,  the  right  of 
possession,  and  the  amount  of  damages. 
Code  1904i  art  75,  i  71.  Under  the  issues 
made  by  the  pleadings,  it  was  an  Indispensa- 
ble condition  to  the  plaintiffs'  right  to  re- 
cover that  they  should  show  a  l^al  title  to. 
the  lots  sued  for. 

[2]  The  plaintiff  in  ejectm«it  must  recover. 
If  at  all,  npon  the  strength  of  his  own  title, 
and  not  by  reason  of  any  weakness,  or  de- 
fects of  the  title  of  the  defendant  If  it 
be  shown  that  the  defendant  has  a  good  legal 
title  to  the  premises  in  controversy,  or  that 
the  plaintiff  had  no  legal  title  thereto,  no 
recovery  can  be  had.  These  principles  are 
elementary  in  the  law  of  ejectment 

The  record  shows  that  the  title  of  Andrew 
Mullen,  the  original  plaintiff  and  the  father 
of  the  present  plaintiffs,  to  the  lots  Involved 
in  this  suit  was  founded  upon  and  derived 
from  a  tax  sale  and  deed  made  by  Richard 
T.  Browning,  the  collector  of  state  and  coun- 
ty taxes  of  Garrett  county.  This  sale  was 
made  under  the  provisions  of  article  11  of 
the  Revised  Code  of  1878,  which  were  in 
force  in  Garrett  county  at  the  time  the  sale 
was  made.  The  tax  proceedings  on  their 
face  show  a  substantial  compliance  with  the 
requirements  of  law  authorizing  the  sale. 

The  main  grounds  relied  on  to  defeat  the 
action  were,  first,  adverse  possession;  sec- 
ondly, that  the  sale  was  a  nullity,  because 
no  taxes  were  due  npon  the  lots  at  the  time 
the  collector  levied  upon  and  sold  them. 

[3]  It  must  be  admitted  that  the  collector 
had  no  power  to  levy  upon  and  sell  the  lots, 
unless  the  taxes  upon  them  were  due  and  in 
arrear.  Condon  v.  Maynard,  71  Md.  601,  18 
Atl.  957.  His  power  to  sell  was  limited 
under  the  act  to  property  upon  which  the 
overdue  taxes  had  not  been  paid.     If  the 


taxes  on  the  lots  had  been  In  fact  paid  prior 
to  the  levy  and  sale,  the  whole  proceediD(s< 
of  the  collector  were  null  and  void,  and  con- 
ferred no  title  npon  the  purchaser. 

(4]  The  invalidity  of  the  proceedings  for 
Jarlsdlctional  defects  may  be  availed  of  by 
collateral  attack  upon  the  proceedings.  Mc- 
Mahon  v.  Crean,  109  Md.  652,  71  Aa  9S6, 
and  cases  there  cited.  This  case  was  tried 
before  Judge  Henderson  in  the  court  below, 
and  resulted  in  a  verdict  and  Judgment  for 
the  defendants,  and  from  that  Judgment  the 
plaintiff  has  brought  this  appeal.  While  a 
great  deal  of  evidence  was  introduced  at  the 
trial  bearing  upon  the  question  of  adversary 
possession,  we  are  not  at  liberty  to  consider 
its  legal  sufficiency  for  the  reason  to  be 
presently  stated.  The  evidence  shows  that 
in  1865  William  A.  Brydon  was  the  owner 
of  four  military  lots,  containing  about  50 
acres  each,  located  within  the  present  limits 
of  Garrett  county.  On  the  17th  of  April, 
18dB,  he  conveyed  these  lots  to  the  Savage 
&  North  Branch  Coal  Company,  reserving. 
however.  In  the  deed  45  acres,  more  or  less. 
The  four  lots  in  controversy  were  inclnded 
in  the  45-acre  reservation,  a  large  part  of 
which  had  been  laid  oat  in  lots,  streets,  and 
alleys,  and  formed  part  of  the  town  of  Bloom- 
ington, then  called  "Llangollen."  In  July. 
1875,  Brydon  and  wife  conveyed  the  fonr 
lots  involved  in  this  suit  to  George  G.  Mc- 
Kay, and  the  lots  were  assessed  to  him  in 
the  assessment  of  1876,  and  were  sold  under 
the  tax  sale  referred  to  for  taxes  due  for 
the  years  1884  and  1885.  In  December,  1875, 
Brydon  and  wife-  executed  a  mortgage  to 
the  National  Bank  of  Piedmont  on  the  45 
acres  reserved  in  the  deed  to  the  Savage  & 
North  Branch  Coal  Company,  reserving,  how- 
ever, from  the  operation  of  the  mortgage  the 
lots  sold  to  McBJiy.  The  mortgaged  iHroper- 
ty  was  sold  under  the  foreclosure  proceed- 
ings, and  was  bought  by  the  bank,  and  was 
conveyed  by  it  in  1903  to  Susan  V.  Brydon. 
wife  of  William  A.  Brydon,  and  in  1906 
Susan  v.  Brydon  and  husband  conveyed  the 
property  to  the  defendant  There  is  evidence 
in  the  record  tending  to  show  that  these 
lots  were  included  in  the  45  acres  reserved 
by  Brydon  in  the  deed  to  the  Savage  &  North 
Branch  Coal  Company,  that  they  were  in- 
cluded In  the  assessment  of  Brydon,  and 
that  the  taxes  thereon  for  the  years  1884  and 
1885  were  paid  by  him  long  prior  to  the 
tax  sale.  This  was  a  matter  of  tact  to  be 
determined  by  the  court  below. 

[6]  At  the  conclusion  of  the  case,  the 
plaintiff  submitted  five  prayers,  all  of  which 
the  court  rejected.  All  of  these  prayers 
Ignored  the  vital  question  as  to  whether  the 
taxes  for  the  years  for  which  the  property 
had  been  sold  had  been  paid  prior  to  the 
levy  and  sale,  and  for  this  reason  none  of 
them  could  have  been  properly  granted. 

The  defendants'  second  and  third  prayers 
were  granted,  and  their  first  and  fourth  re- 
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fased.  Tbeir  second  prayer  submitted  to 
the  eonrt,  sitting  as  a  Jury,  the  finding  of 
facts  which,  if  found,  would  make  a.  title  by 
adverse  possession  bi  the  defendants,  and 
thereby  defeated  a  recovery.  Their  third 
prayer  asserted  the  proposition  that  the  ver- 
dict should  be  for  the  defendants  if  the  court 
found  that  William  A.  Brydon  was  assessed 
on  the  tax  books  of  Garrett  county  with  45 
acres  of  land  for  the  years  18S4  and  1885, 
and  paid  taxes  on  said  land  for  said  years 
prior  to  the  tax  sale  given  in  evidence  in 
this  case,  and  that  said  45  acres  included 
the  lots  in  controversy,  notwithstanding  the 
court  should  also  find  that  said  lots  were 
separately  and  additionally  assessed  on  said 
tax  books  in  the  name  of  George  G.  McKay, 
and  that  said  McKay  did  not  pay  taxes 
thereon  for  said  years  1884  and  1885. 

[B]  These  prayers  announced  correct  prin- 
ciples of  law,  and  there  was  no  special  ex- 
ceptions filed  to  either  of  them,  and  we  are 
not,  therefore,  at  liberty  to  decide,  in  the 
absence  of  special  exceptions,  whether  there 
was  in  the  case  any  legally  sufficient  evi- 
dence to  support  the  hypotheses  of  facts 
stated  in  either  prayer. 

[7]  The  plaintiffs  reserved  one  exception 
to  the  ruling  of  the  court  on  testimony;  but 
this  exception  was  not  adverted  to  in  the 
argument,  nor  is  it  alluded  to  in  the  brief, 
and,  as  it  does  not  present  any  matter  of 
Importance,  we  will  treat  it  as  abandoned. 

Judgment  afSrmed,  with  costs  to  the  ap- 
pellees above  and  below. 


ERETZER  et  aL  r.  LORSHBAUQH. 

(Court  of  Appeals  of  Maryland.     Feb.  29, 
1912.) 

1.  MoifST  Rkceived  (I  6*)— Right  of  Ac- 
tion. 

Plaintiff  can  maintain  an  action  for  money 
had  and  received  to  recover  money  paid  by 
him  to  defendant  for  a  consideration  which  has 
whol^  failed. 

[Ed.  Note.— For  other  cases,  see  Money  Re- 
c«ved.  Cent  Dig.  {§  15,  21-27;  Dec.  Dig.  |6.»] 

2.  Abbignmbnts  (I  48*)— Mobtoaoes  (S593*) 
— Equity  ot  Reobuption — Equitable  Ab- 
sionment. 

Any  words  or  transactions  which  show  in- 
tention on  one  side  to  assign  and  on  the  other 
to  receive,  if  there  is  a  valuable  consideration, 
will  operate  as  an  effective  equitable  assign- 
ment, and  a  document  whereby  one  having  the 
record  title  to  land  admitted  her  indebtedness 
to  another,  and  agreed  that  she  would  not  alien- 
ate it  without  his  consent  and  after  paying  him 
the  gums  advanced,  and  that,  in  case  of  her 
death,  the  property  should  become  his  abso- 
Intely,  is  a  complete  equitable  assignment, 
which  entitles  the  third  person  to  reimburse- 
ment out  of  the  surplus  proceeds  of  the  prop- 
erty against  which  mortgage  foreclosure  has 
been  had  after  the  owner's  death. 

[Eld.  Note. — For  other  cases,  see  Assign- 
ments, Dec.  Dig.  I  48;*  Mortgages,  Dec.  Dig. 
i  693.*] 

Appeal  from  Circuit  Court,  Washington 
County,  In  BcLulty;  M.  L.  Keedy,  Jndge. 


Action  by  Harry  E.  Lorshbaugh  against 
Abner  Kretzer  and  others.  From  a  Judg- 
ment for  plaintift,  defendants  appeaL  Af- 
firmed. 

Afgued  before  BOTD,  C.  X,  and  BRISCOE, 
PEARCE,  BURKE,  THOMAS,  PATTI80N, 
URNER,  and  STOCKBRIDGE,  JJ. 

Albert  J.  Long,  for  appellants.  Scott  M. 
Wolflnger,  for  appellee. 

PEARCE,  J.  This  is  an  appeal  from  an 
order  of  the  circuit  court  for  Washington 
county  as  a  court  of  equity,  and  the  prln^ 
clpal  question  arises  upon  the  construction 
and  ettect  ot  the  following  agreement  be- 
tween the  appellee,  Harry  E.  Lorshbaugh, 
and  Malinda  Rldenour,  deceased,  whose  heirs 
at  law  are  the  appellants: 

"This  memorandum  of  agreement  mado 
this  day  of  August  1903,  by  Malinda  Rlde- 
nour of  Hagerstown,  Maryland,  witnesseth: 
That  whereas  Harry  E.  Lorshbaugh  liafl 
advanced  unto  me,  Malinda  Ridenour,  the 
sum  of  $100,  the  receipt  of  which  I  hereby 
acknowledge,  as  part  of  the  purchase  price 
of  the  property  recently  purchased  by  me  of 
Charles  T.  Semler,  which  said  property  is 
situated  on  the  south  side  of  Lil)erty  street 
in  Hagerstown,  and  is  now  occupied  by 
Pinkney  Cramer  as  tenant,  and  wliereas  the 
said  Lorshbaugh  lias  advanced  divers  other 
sums  to  be  used  In  improvements  on  the  said 
property:  Now,  therefore,  this  is  to  certify 
to  all  therein  concerned,  that  I,  the  said 
Malinda  Ridenour,  have  agreed  with  the 
said  Harry  E.  Lorshbaugh  that,  in  consid- 
eration of  the  said  sums  of  money  to  me  ad- 
vanced, I  will  not  alienate  the  said  property 
without  the  consent  of  the  said  Lorshbaugh, 
and  without  paying  tiim  the  sums  of  money 
advanced  to  me  with  Interest  -thereon ;  and 
I  have  further  agreed  that  in  case  of  my 
death  the  said  property  shall  become  the  ab- 
solute property  of  the  said  Harry  E.  Lorsh- 
baugh, free  from  all  claims  of  ail  who  may 
attempt  to  claim  under  me;  it  being  the  in- 
tent thereof  that  in  consideration  of  certain 
moneys  paid  me,  I  have  agreed  that,  in 
case  the  said  Lorshbaugh  survives  me,  ail 
my  interest  in  the  said  property  shall  become 
the  interest  of  the  said  Harry  E.  Lorsh- 
baugh.    Witness  my  hand  and  seat 

"MaUindi  Riden.    [Seal.] 

"Test:" 

Malinda  Ridenour  died  (intestate  about 
December  19,  1908,  seised  of  a  house  and  lot 
in  Hagerstown  upon  which-  there  was  a  mort- 
gage of  $300  held  by  Alexander  Armstrong, 
dated  August  15,  1903,  and  leaving  as  her 
heirs  at  law  a  brother,  a  sister,  and  a  niece, 
named  in  the  proceedings.  A  short  time  aft- 
er her  death,  Harry  B.  Lorshbaugh  filed  a 
creditors'  bill  in  the  circuit  court  for  Wash- 
ington county  against  the  heirs  of  the  said 
Malinda  Ridenour  and  against  the  executors 
of  said  Alexander  Armstrong,  then  deceased. 


•Tor  otliar  cum  M«  nm*  topic  and  section  NUMBBR  in  Dec  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 


Digitized  by 


Ljoogle 


1028 


83  ATLANTIC  RBPOBTEE 


(Md. 


alleging  that  she  was  In  her  lifetime  indebt- 
ed to  him  In  the  sum  of  $407.25  as  set  out 
in  an  account  filed  with  the  bill  as  an  ex- 
hibit, the  Items  therein  being  money  loaned 
August  15,  1908,  $130,  money  advanced  to 
pay  interest  on  the  Armstrong  mprf^age,  $90, 
money  to  repair  house,  $71,  expense,  Wck- 
ness,  and  burial,  $116.25,  and  alleging  that 
she  left  no  personal  estate  of  any  value. 
The  heirs  of  Malinda  Ridenour  answered,  ad- 
mitting her  death  intestate,  and  that  she 
died  seised  of  the  house  and  lot  mentioned, 
but  denied  that*  she  left  no  personal  estate, 
and  that  she  was  indebted  in  any  manner  to 
said  Lorshbaugh.  They  also  admitted  the 
execution  of  the  Armstrong  mortgage,  but 
demanded  proof  that  it  was  still  unpaid. 
The  executors  of  Alexander  Armstrong  an- 
swered, claiming  that  the  mortgage  was  still 
due  and  unpaid  with  Interest  from  August 
15,  1908,  and  consented  the  property  should 
be  sold  as  prayed,  provision  to  be  made  for 
the  payment  of  their  mortgage  out  of  the 
proceeds  of  sale.  Piroof  was  made  as  to 
who  were  the  heirs  at  law  as  stated  In  the 
bill,  and  that  Malinda  Ridenonr  died  seised 
of  the  bouse  and  lot  mentioned,  and  a  copy 
of  the  Armstrong  mortgage  was  put  in  evi- 
dence, with  a  copy  of  a  deed  from  Charles 
TT.  Semler  and  wife  to  Malinda  Ridenour  of 
€ven  date  with  the  mortgage.  Semler  testi- 
fied that  the  negotiations  for  the  lot  were 
conducted  by  Lorshbaugh,  that  the  price  was 
$400,  which  he  received  by  a  check  of  Alex- 
ander Armstrong,  and  he  made  the  convey- 
ance to  Malinda  Ridenour  by  Lorshbaugh's 
direction.  An  agreement  of  counsel  was  filed 
showing  that  Lorshbaugh  and  Malinda  Ride- 
nour kept  house  together  and  lived'  together 
as  husband  and  wife  in  Hagerstown  from 
1884  or  1888-^0  the  time  of  her  death.  Rob- 
ert D.  Kochenour  testified  that  he  had  known 
lx>th  those  persons  ever  since  he  could  re- 
member, and  remembered  the  purchase  of 
the  Semler  property,  and  that  liorshbaugh 
sold  a  house  he  had  owned  not  long  before 
the  Semler  purchase.  He  identified  the 
agreement  first  mentioned  herein  as  a  paper 
he  had  seen  before,  and  testified  that  in 
the  spring  following  the  purchase  of  the 
Semler  property  Lorshbaugh  called  to  him 
on  the  street,  and  he  went  over  to  the  house 
where  Lorshbaugh  and  Malinda  then  were, 
and  bad  that  paper,  and  that  Lorshbaugh 
told  him  he  wanted  him  to  see  that  paper 
signed  and  told  him  to  read  it,  that  he  read 
It  to  them,  and  Malinda  said  she  was  going 
to  sign  it,  and  he  saw  her  sign  it  and  deliver 
it  to  Lorshbaugh.  He  said  Malinda  thought 
there  was  not  room  enough  on  the  paper 
for  her  full  name,  and  that  was  why  her  full 
name  does  not  appear,  that  he  told  her  that 
did  not  matter,  tliat  he  did  not  think  they 
would  ever  have  occasion  to  use  it,  and  that 
be'  meant  by  that  he  always  thought  Hnrry 
wonld  die  first  He  said  she  told  him  that 
Harry  was  paying  the  Interest  on  the  mort- 


gage, and  was  giving  her  $5  a  week  to  pat 
away  to  pay  on  the  mortgage.  Mrs.  Semler 
testified  that  Malinda  told  her  LorsbtMogh 
had  paid  part  of  the  purchase  money,  and 
was  to  get  it  back  out  of  the  property.  There 
>was  no  testimony  offered  by  the  defendants. 

In  January,  1910,  Alexander  Armstrong, 
Jr.,  to  whom  the  mortgage  had  been  assign- 
ed by  the  executors  of  his  father,  obtained 
an  order  of  court  authorizing  him,  on  ac- 
count of  the  failure  of  the  parties  to  the 
cause,  to  bring  the  case  to  a  hearing  to  sell 
the  property  under  the  power  In  the  mort- 
gage, and  directing  him,  after  paym«it  of 
the  mortgage  debt,  interest,  costs,  and  com- 
missions, to  hold  .the  residue  of  the  pro- 
ceeds of  sale  subject  to  the  further  order 
of  the  court,  and  the  property  was  so  sold 
February  22,  1910,  for  $540,  and  the  sale  was 
ratified  September  5,  1910.  There  watf  no 
evidence  sustaining  the  three  last  Items  In 
the  account  filed  with  the  bill,  and  the  court 
so  found  in  the  opinion  filed  in  the  case. 
The  learned  Judge  of  the  circuit  court  held 
that  the  agreement  mentioned  showed  that 
Lorshbaugh  had  advanced  $100,  part  of  the 
purchase  money,  and  was  entitled  to  be  re- 
paid said  sum  with  Interest  from  August  15, 
1903,  and  so  decreed,  and  directed  the  an- 
ditor  in  stating  an  account  in  the  case 
where  the  sale  was  made,  after  payment  of 
the  mortgage  debt,  interest,  commissions,  and 
costs  of  sale,  to  distribute  the  surplus,  first, 
to  the  payment  of  costs  in  the  creditors' 
bill  case,  and  then  to  the  payment  of  the 
$100,  with  interest  from  August  15,  1903,  and 
directed  a  copy  of  said  order  to  t>e  filed  in 
the  sa^e  case  also. 

[lyrhe  learned  Judge  of  the  circuit  court, 
without  referring  to  adjudged  cases,  rested 
this  conclusion  upon  the  general  statement 
in  27  Cyc.  p.  855,  that  an  action  for  money 
had  and  received  will  lie  to  recover  money 
paid  by  plaintiff  to  defendant  for  a  consid- 
eration which  has  wholly  failed,  and  of  the 
correctness  of  that  doctrine  we  think  there 
can  be  no  doubt./ 

[2]  But  he  also  said  there  was  another 
view  which,  In  his  Judgment,  entitled  the 
plaintiff  to  relief  in  the  premises,  and  that 
was  that  the  agreement  mentioned  operated, 
under  the  existing  circumstances,  as  an  equi- 
table assignment  to  Lorshbaugh  of  all  her 
interest  in  the  property,  and  In  our  opinion 
this  ground  is  the  proper  ground,  and  af- 
fords the  proper  measure  of  relief  upon  prin- 
ciple. It  will  be  seen  that  the  agreement 
provided  for  two  contingencies,  In  either  of 
which  the  plaintiff  was  entitled  to  some  rem- 
edy, but  the  remedy  was  not  the  same  in  the 
two  contingencies.  The  first  contingency  was 
that  if  she  alienated  the  property,  as  she 
might  legally  do  without  his  concurrence. 
then,  and  upon  that  condition  only,  there 
was  express,  rather  than  an  implied,  prom- 
ise on  her  part  to  pay  him,  not  only  the  $100 
advanced  as  part  of  the  purdiaae  money. 
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but  also  tlie  other  Bums  not  definitely  named, 
but  capable  of  exact  ascertainment,  which 
tbe  agreement  states  he  had  advanced  for 
repairs  and  Improvements.  This  contingency 
could  only  occur  In  her  lifetime,  and,  untU  It 
did  occur,  she  came  under  no  obligation  to 
pay  tbe  sums  so  advanced.  Where  there  Is 
an  express  promise  to  pay  upon  a  certain 
contingency  only,  there  can  be  no  implied 
promise  to  pay  without  regard  to  the  con- 
tingency.. The  second  contingency  was  that 
If  she  died  seised  of  that  property,  and  he 
survived  her,  all  her  interest  therein  should 
become  his  absolute  property.  This  contin- 
gency could  only  occur  on  her  death.  The 
deed  to  Malinda  and  the  mortgage  to  Arm- 
strong were  both  executed  on  August  15, 
1903,  and  tbe  agreement  under  consideration 
was  apparently  prepared  for  execution  on 
tbe  same  date,  as  it  reads,  "This  agreement 

made  this day  of  August,  1903,"  etc., 

though  it  appears  from  Kochenour's  testi- 
mony that  It  was  actually  signed  the  follow- 
ing spring.  But,  however  this  may  be,  tbe 
ouly  interest  she  ever  had  In  the  property 
was  the  equity  of  redemption,  tbe  legal  es- 
tate conveyed  to  her  by  tbe  deed  passing  at 
tbe  same  moment  to  Armstrong  by  the  mort- 
gage, which  was  delivered  concurrently  with 
tbe  delivery  of  the  deed.  It  is  true  that  the 
agreement  cannot  operate  as  a  deed  or  as  a 
will,  nor  is  It  a  formal  conveyance  or  legal 
assignment  of  the  equity  of  redemption.  As 
the  property  has  been  sold,  by  order  of  the 
court  In  this  cause  under  tbe  power  contain- 
ed In  the  mortgage,  since  the  filing  of  the 
bill,  there  Is  nothing  upon  which  a  decree  for 
sale  could  operate;  but  the  equity  of  redemp- 
tion Is  represented  by  tbe  surplus  proceeds 
of  sale  in  the  hands  of  the  assignee  of  the 
mortgage,  and  the  agreement  operates  ah  a 
good  equitable  assignment  of  the  fund  rep- 
resenting tbe  equity  of  redemption.  In  4 
Cyc.  46,  the  author  of  the  article  on  "As- 
signments," Judge  Rombauer  of  St  Louis, 
says:  "Any  words  or  transaction  wbich 
show  an  Intention  on  one  side  to  assign,  and 
on  the  other  to  receive,  If  there  is  a  valuable 
consideration,  will  operate  as  an  effective 
equitable  assignment" — and  there  is  no  ne- 
cessity that  the  assignee  should  formally  ac- 
cept the  assignment.  1  Amer.  &  Eng.  Enc. 
833-837. 

In  Sangulnett  ▼.  Webster,  153  Mo.  370,  54 
S.  W.  571,  the  court  said:  "Any  language 
or  act  wbich  makes  an  appropriation  of  tbe 
fund  amounts  to  an  equitable  assignment  of 
that  fund."  In  Holmes  v.  Evans,  129  N.  Y. 
140.  29  N.  E.  233.  Judge  Andrews  said:    "An 


equitable  assignment  has  been  defined  to  be 
such  an  assignment  as  gives  tbe  assignee  a 
title,  which,  although  not  cognizable  at  law, 
equity  will  recognize  and  protect.  Such  an 
assignment  passes  an  immediate  equitable  in- 
terest in  the  subject,  although  it  is  not  es- 
sential to  the  creation  of  the  interest  that  it 
should  be  immediately  enforceable  by  suit 
for  specific  performance  to  recover  the  in- 
terest assigned.  •  •  •  There  must  un- 
doubtedly be  a  purpose  to  pass  a  present  In- 
terest, but  that  Interest  may  be  absolute,  or 
qualified,  a  right  to  the  immediate  possession 
or  enjoyment,  or  a  right  to  such  enjoyment, 
postponed  until  the  happening  of  some  fu- 
ture event.  In  other  words,  the  assignment 
may  be  made,  subject  to  limitations,  qualifi- 
cations, and  conditions,  such  as  might  be  in- 
serted in  the  conveyance  or  assignment  of 
the  legal  estate  in  the  same  subject."  The 
learned  Judge  of  the  circuit  court  has  given 
in  his  opinion  a  very  clear  illustration  of 
this  view  of  the  case,  saying:  "Suppose  tbe 
agreement  had  been  made  in  consideration 
of  said  advancements  and  payments  made 
by  said  Lorshbaugh  that  tbe  said  Malinda 
had  agreed  that  at  the  end  of  five  years  all 
the  Interest  of  said  Malinda  in  said  property 
should  become  tbe  Interest  of  said  Lorsh- 
baugh; could  there  bave  been  any  question 
of  the  right  of  said  Lorshbaugh,  at  tbe  end 
of  said  time,  to  the  execution  of  such  a  pa- 
per as  would  have  been  necessary  and  proper 
under  the  law  to  pass  such  Interest  from 
said  Malinda  to  him?  I  do  not  think  so. 
Under  such  an  agreement,  after  the  expira- 
tion of  said  five  years,  tbe  said  Malinda 
would  have  held  said  interest  in  trust  for 
said  Lorshbaugh,  and  he  would  have  been 
entitled  to  the  aid  of  a  court  of  equity,  it 
necessary,  to  secure  him  bis  rights  in  the 
premises.  I  can  see  no  difference  between 
the  case  supposed  and  the  case  under  con- 
sideration." Nor  can  we  discover  any  dif- 
ference in  principle.  Her  heirs  at  law  have 
no  other  or  greater  rights  in  this  equity  of 
redemption  than  she  could  have  bad  in  tlie 
case  supposed.  The  legal  title  may  be  in 
them,  but  they  hold  It  in  trust  for  him,  and 
he  Is  entitled  as  against  them  to  the  aid  of 
a  court  of  equity  to  enforce  bis  right  in  the 
most  expeditious  available  proceeding.  This 
view  would  have  somewhat  increased  the 
amount  allowed  by  the  decree  to  the  appel- 
lee, but,  as  he  has  not  appealed,  the  decree 
will  be  affirmed  In  the  form  in  which  it  was 
passed. 

Decree  affirmed,  costs  to  be  paid  by  tbe 
appellant. 
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CTJRRT  T.  STATE. 

'  (Court  of  Appeals  of  Maryland.    Feb.  29, 
1912.) 

1.  Indictment  and  Infobuation  ({  110*) — 
sdfficrency— w0bd8  of  statute. 

An  indictment  charging  In  separate  counts 
that  accused  unlawfully  disposed  of  spirituous 
liquors,  fermented  liquors,  and  intoxicating 
drink,  being  in  the  words  of  the  statute,  was 
sufficient;  it  not  being  necessary  under  Code 
1901,  art.  27,  {  440,  to  specify  the  particular 
variety  of  liquor  sold  and  disposed  of. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  IS  289-294;  Dec. 
Dig.  I  110.*] 

2.  Indictment  and  Information  (|  130*)— 
Counts— JoiNDEB  of  Offenses. 

Two  or  more  offenses,  either  felonies  or 
misdemeanors,  may  be  charged  in  different 
counts  in  the  same  indictment. 

[Ed.  -Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  {{  419-423;  Dec. 
Dig.  1 130.*] 

3.  Indictment  and  Infobmation  (J  132*)— 
Elkction  Between  Counts. 

Where  more  than  one  misdemeanor  is 
charged  in  an  indictment  containing  several 
counts,  the  court  in  its  discretion  may  either 
compel  the  prosecution  to  elect  for  which  of- 
fense he  will  prosecute  or,  ill  a  dear  case, 
(luash  the  indictment. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information.  Cent.  Dig.  {{  42&-147,  449- 
463;  Dec  Dig.  i  132.*] 

4.  CsiUINAI,  IiAW  ({  1149*)— INDICTUXNT  AND 
IMFOMIATIOM  (J  132*)  —  APPEAL  —  DlSCBE- 
TION. 

The  court's  ruling  upon  an  application  to 
require  the  prosecutor  to  elect  upon  which 
of  two-  misdemeanors  charged  he  will  prosecute, 
or  to  quash  the  indictment,  is  a  discretionary 
act,  and  cannot  be  the  subject  of  an  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  3039-3043,  3058;  Dec.  Dig. 
i  1149;*  Indictment  and  Information,  Cent. 
Dig.  Si  425,  447,  449-153;  Dec.  Dig.  $  132.*] 

5.  Intoxicatino  Liquobs  (S  223*)— Criminal 
Pbosbodtion- Proof. 

In  a  prosecution  for  the  unlawful  sale  of 
intoxicating  liquors,  the  state  must  prove  the 
commission  of  the  offense  within  one  year 
before  prosecution,  but  is  not  confined  in  its 
proof  to  the  date  alleged  in  the  indictment. 

[Bid.  Note. — For  other  cases,  see  Intoxicating 
liquors.  Cent   Dig.  JS  263-274;    Dec.  Dig.   | 

6.  Criminal  Law  (8  369*)— Evidekoe— 0th- 
EB  Offenses. 

In  a  prosecution  under  an  indictment 
charging  accused  with  the  unlawful  sale  of  in- 
toxicating liquors  to  the  prosecuting  witness 
at  defendant's  place  of  business,  evidence  that 
she  sold  such  liquors  at  her  home  to  other  per- 
sons than  thp  prosecuting  witness  was  admis- 
sible to  show  that  her  home  where  the  liquor 
was  obtained  was  her  place  of  business,  and 
that  she  kept  liquor  for  sale  at  the  place  where 
the  prosecuting  witness  testified  he  bouf^ht  it. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  if  822-824;   Dec.  Dig.  S  360.*] 

Appeal  from  Circuit  Court,  Harford  Coun- 
ty:  Wm.  H.  Harlan,  Judge. 

Ella  Curry  was  convicted  of  unlawfully 
disposing  of  Intoxicating  liquors,  and  she 
appeals.     Affirmed. 


Argued  before  BOYD,  a  J.,  and  BRIS- 
COE, PBARCE,  BURKE,  THOMAS.  PATTI- 
SON,  and  URNER,  JJ. 

H.  A.  Whitaker  and  Harry  S.  Carver,  for 
appellant  J.  Royston  Stifier  and  Edgar  Al- 
lan Poe,  Atty.  Gen.,  for  the  State. 

BURKE,  J.  Section  228  of  ttae  Public  Lo- 
cal Laws  of  Harford  county  declares  that: 
"It  shall  not  be  lawful  for  any  person,  or 
any  house,  company  or  association,  or  body 
corporate,  to  sell,  directly  or  indirectly,  or 
to  solicit  or  receive  orders  for  tbe  purchase 
of,  at  any  place  within  the  limits  of  Har- 
ford county,  or  to  give  away,  or  dispose  of 
under  any  device  whatsoever,  at  bis  or  their 
place  of  business,  within  the  limits  of  said 
county,  any  spirituous  or  fermented  liquors 
or  alcoholic  bitters,  or  intoxicating  drinks 
of  any  kind,  or  tonic  beer,  lager  beer, 
schnapps  or  gin,  or  any  article  used  and  sold 
as  a  beverage,  In  tbe  composition  of  which 
whisky,  brandy,  high  wines  or  alcohol,  or 
any  spirituous  or  fermented  liquors  shall  be 
an  IngreiUent  or  Ingredients,  nor  shall  any 
license  be  granted  for  tbe  sale  of  the  same 
in  said  county."  The  appellant  was  indicted, 
tried,  and  convicted  for  tbe  violation  of  tills 
section,  and  was  sentenced  to  pay  a  fine  of 
$100  and  costs,  and  be  confined  In  tbe  Mary- 
land House  of  Correction  for  a  period  of  six 
months. 

Tbe  indictment  contained  nine  counts,  bat 
upon  the  application  of  the  state's  attorney 
the  ninth  count  was  withdrawn.  Each  count 
charges  the  violation  of  tbe  law  by  the 
traverser  on  the  Ist  day  of  August,  1911,  by 
selling,  giving  away,  or  disposing  of  certain 
spirituous  or  fermented  liquors  to  William 
Itampley. 

[1]  Tbe  first  count  charged  the  sale  to 
Rampley  of  spirituous  liquors;  tbe  second 
a  sale  of  fermented  liquors ;  tbe  third  a  cer- 
tain Intoxicating  drink;  tjie  fourth  a  sale 
of  a  certain  article  used  and  sold  as  a  bev- 
erage to  the  Jurors  unknown  in  the  compo- 
sition of  which  spirituous  liquor  was  then 
and  there  an  ingredient;  the  fifth  that  the 
traverser  gave  away  and  disposed  of  at  ber 
place  of  business  certain  spirituous  liquors; 
the  sixth  that  she  gave  away  and  disiMsed 
of  at  ber  place  of  business  fermented  liq- 
uors; tbe  seventh  that  she  gave  away  and 
disposed  of  at  ber  place  of  business  a  cer- 
tain intoxicating  drink ;  and  tbe  eighth  that 
she  gave  away  and  disposed  of  at  ber  place 
of  business  an  article  used  and  sold  as  a 
beverage  to  tbe  Jurors  unknown,  and  in  the 
composition  of  which  siUrituous  liquor  was 
then  and  there  an  ingredient  Elach  act 
charged  in  each  count  of  tbe  indictment  con- 
stituted a  violation  of  tbe  section  of  the 
Public  Local  Laws  of  Harford  county  which 
we  have  quoted,  and  each  count  Is  suffi- 
ciently definite  and  certain  to  gratify  the 
requirements  of  tbe  law  relating  to  pleadi^ig 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  *  Rcp'r  Indasca 
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upon  statutes.  .The  offense  Is  a  statutory 
one,  and  the  indictment  described  It  In  the 
words  used  in  the  statute,  and  this  manner 
in  stating  the  offense  has  been  repeatedly 
held  by  this  court  to  be  sufficient.  Mlncher 
T.  State,  66  Md.  227,  7  Aa  451 ;  Cearfoss  v. 
State,  42  Md.  403;  Steven  t.  State,  89  Md. 
669,  43  Atl.  929;  State  v.  Camper,  91  Md. 
672,  47  Atl.  1027.  Under  section  446,  art  27, 
of  Code  1904,  it  was  not  necessary  to  specify 
the  particular  variety  of  liquor  sold  or  dis- 
posed of.  The  traverser  demurred  to  the 
whole  indictment  and  to  each  count  there- 
of.    The  court  overruled  the  demurrer. 

It  would  seem  to  be  evident  from  the  face 
of  the  indictment  that  it  relates  to  one 
transaction,  and  that  "the  variation  of  the 
form  in  which  the  offense  is  charged  in  the 
different  counte  is  done  with  a  view  to  meet 
the  evidence."  State  v.  McNally,  55  Md.  559. 
The  experience  of  every  prosecuting  officer 
has  shown  the  wisdom  of  this  method  of 
stating  the  offense  in  prosecutions  of  this 
kind.  But  if  it  was  the  intention  of  the 
pleader  to  set  out  in  each  count  a  separate 
iu6  distinct  violation  of  the  liquor  laws  of 
Harford  county,  and  if  It  be  admitted  that 
this  was  in  fact  done,  the  indictment  would 
not  for  that  reason  be  demurrable. 

[2]  It  has  been  definitely  settled  In  this 
state  that  two  or  more  offenses,  either  fel- 
onies or  misdemeanors,  may  be  charged  in 
different  counte  of  the  same  indictment. 
State  V.  McNally,  supra;  State  v.  Blakeney, 
96  Md.  711,  54  AU.  614.  In  McNally's  Case, 
supra,  it  is  said:  "Where  several  distinct 
felonies  are  charged  in  the  same  Indictment, 
the  rule  in  England  la,  as  stated  by  Chltty 
(1  Cr.  I/.  449m),  'that  the  only  mode  of  ob- 
jecting to  such  a  Joinder  of  offenses  is  by  an 
application  to  the  court  to  quash  the  indict- 
ment before  plea,  or  to  compel  the  prosecutor 
to  elect  which  charge  be  will  try  in  a  sub- 
sequent stage  of  the  proceedings.  But  the 
court  will  only  listen  to  such  a  request  When 
they  see  that  the  charges  are  actually  dis- 
tinct and  may  confound  the  prisoner,  or  dis- 
tract the  attention  of  the  Jury.' " 

[3]  This  rule  of  the  common  law  exlste  in 
Maryland,  and  in  a  case  where  there  are 
several  counts  in  the  indictment  charging 
the  defendant  with  more  than  one  distinct 
and  separate  felony  it  is  competent  for  the 
court,  in  its  discretion,  either  to  compel  the 
prosecutor  to  elect  upon  which  he  will  pro- 
ceed, or  in  a  clear  case  to  quash  the  indict- 
ment" The  same  rule  applies  to  distinct 
misdemeanors  charged  in  different  counts  of 
the  indictment.  State  v.  Blakeney,  supra. 
No  motion  was  made  to  quash  the  indictment 
in  this  case,  nor  was  there  an  application 
made  to  compel  the  state  to  elect 

[4]  An  application  of  that  kind  is  ad- 
dressed to  the  discretion  of  the  court,  and 
the  action  of  the  court  upon  it  is  not  the 
subject  of  appeal.  It  will  be  granted  or  re- 
fused in  the  exercise  of  the  sound  discre- 


tion of  the  court  upon  careful  consideration 
of  the  facts  of  the  particular  case. 

[6]  Under  the  Indictment,  the  state  was 
bound  to  prove  that  the  traverser  had  vio- 
lated the  terms  of  the  act  under  which  the 
indictment  was  found  by  selling  or  dispos- 
ing of  the  kind  of  liquors  or  drink  therein 
stated  to  William  Rampley  within  one  year 
prior  to  the  commencement  of  the  prosecu- 
tion. Code  1888,  art.  57,  |  10;  Code  1904, 
art  67,  {  11 ;  State  v.  Kief er,  90  Md.  165,  44 
Atl.  1043.  The  state  was  not  confined  in  its 
proof  to  the  date  alleged  In  the  Indictment ; 
but  it  was  permitted  to  show  the  commission 
of  the  offense  charged  at  some  time  within 
the  period  of  limitations. 

[6]  Before  a  conviction  could  be  bad  under 
the  fifth,  sixth,  seventh,  and  eighth  counts, 
the  state  was  bound  to  prove  that  the  place 
where  the  liquor  was  given  away  or  dis- 
posed of  was  the  traverser's  place  of  busi- 
ness. Whether  or  not  the  home  at  which 
the  appellant  lived  and  where  the  offense 
was  alleged  to  have  been  committed  was  her 
place  of  business  within  the  meaning  of  the 
act  was  a  material  question  for  the  Jury, 
and  any  fact  or  circumstance  reflecting  light 
upon  It  was  properly  admissible.  The  state 
proved  that  the  traverser  lived  in  a  house 
In  the  Fourth  election  district  of  Harford 
county,  and  that  this  bouse  was  owned  by 
John  Harry,  the  father  of  the  traverser,  and 
was  occupied  by  Harry  and  his  wife,  and 
by  the  traverser  and  her  daughter,  Alice. 
It  was  at  this  bouse  that  the  offense  charged 
is  alleged  to  have  been  committed.  The  In- 
dictment was  filed  November  16,  1911,  and 
the  trial  was  bad  on  November  23,  1911. 
During  the  course  of  the  trial  the  appellant 
reserved  22  bills  of  exceptions. 

The  court,  over  the  objection  of  the  appel- 
lant, permitted  William  Rampley  to  testi- 
fy that  in  May  or  June  preceding  the  trial 
he  Iiad  purchased  from  the  defendant  at  her 
borne  two  drinks  of  whisky  for  which  he 
bad  paid  her  20  cente,  and  also  permit- 
ted Thomas  Hilditch  to  testify  that  he  had 
met  William  Rampley  at  the  home  of  the 
appellant  In  May  or  June  preceding  {he  in- 
dictment, and  that  Rampley  bad  bought 
from  the  appellant  two  drinks  of  whisky 
for  which  he  paid  her  20  centa.  These  rul- 
ings constitute  the  first,  second,  fifth,  and 
sixth  bills  of  exceptions.  We  see  no  possible 
grounds  of  exception  to  the  admission  of  this 
evidence.  It  bore  directly  upon  the  very 
charge  contained  in  the  indictment  and  was 
properly  admitted. 

The  third,  fourth,  seventh,  ninth,  tenth, 
eleventh,  twelfth,  thirteenth,  fourteenth,  fif- 
teenth, sixteenth,  seventeenth,  eighteenth, 
nineteenth,  twentieth,  twenty-first,  and  twen- 
ty-second exceptions  involve  substantially  the 
same  question,  and  may  be  disposed  of  to- 
gether. They  relate  to  the  admission  of  evi- 
dence of  witnesses  that  they  had  bought  liq- 
uor from  the  traverser,  that  tbey  had  seen 
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whisky  at  her  house  In  qnantlties,  and  fhat 
men  had  often  heen  seen  going  to  her  house 
sober  and  leaving  there  drunk. 

The  general  rule  undoubtedly  Is,  as  stated 
In  People  v.  Sharp,  107  N.  Y.  427,  14  N.  B. 
319,  1  Am.  St  Rep.  851,  that,  "when  a  man 
is  put  upon  trial  for  one  offense  he  Is  to  be 
convicted  if  at  all  by  evidence  .which  shows 
that  he  is  guilty  of  that  offense  alone  and 
that  under  ordinary  circumstances,  proof  of 
his  guilt  of  one  or  a  score  of  other  offenses 
in  his  lifetime  is  wholly  excluded."  See, 
also,  Coleman  v.  People,  55  N.  Y.  81;  People 
V.  Shea,  147  N.  Y.  78,  41  N.  B.  505;  People 
▼.  MoUneaux,  168  N.  Y.  300,  61  N.  B.  286, 
62  L.  R.  A.  103.  The  reasons  for  tlie  exclu- 
sion of  evidence  of  other  crimes  are  thus 
stated  in  Commonwealth  t.  Jackson,  132 
Mass.  16:  "Such  evidence  compels  the  de- 
fendant to  meet  charges  of  which  the  indict- 
ment gives  him  no  information,  confuses 
him  In  his  defense,  raises  a  variety  of  issues, 
and  thus  diverts  the  attention  of  the  jury 
from  the  one  immediately  before  it,  and  by 
showing  the  defendant  to  have  been  a  knave 
on  other  occasions,  creates  a  prejudice 
which  may  cause  injustice  to  be  done."  But 
this  role  Is  subject  to  an  exception  as  firmly 
established  as  the  rule  Itself,  and  imder 
which  It  is  allowable  to  prove  similar  and 
distinct  offenses  when  knowledge  or  intent, 
or  motive  becomes  material,  and  "when  the 
proof  shows  such  a  connection  between  the 
different  transactions  as  raises  a  fair  Infer- 
ence of  a  common  motive  In  each."  Jones 
on  Evidence,  i  145;  Lamb  v.  State,  66  Md. 
285,  7  AU.  399;   Wharton  on  Or.  Ev.  {  31. 

It  would  seem  to  be  reasonably  clear  that 
under  the  indictment  in  this  case  the  court 
did  not  violate  the  general  rule  which  for- 
bids the  admission  In  evidence  against  the 
accused  of  other  and  different  offenses  by 
admitting  the  evidence  embraced  in  these  ex- 
ceptions, first,  l)ecanse  it  was  relevant  upon 
the  fifth,  sixth,  seventh,  and  eighth  counts  of 
the  Indictment,  which  charge  that  the  place 
where  the  liquor  was  obtained  was  the 
traverser's  "place  of  business";  and,  second- 
ly, as  showing  ttiat  she  kept  liquor  for  sale 
at  the  place  where  the  prosecuting  witness 
testified  he  had  bought  it  In  Guy  v.  State, 
96  Md.  692,  54  Atl.  879,  this  court  approved 
an  instruction  to  the  jury  given  by  Judge 
Waters  in  which  he  stated  that  the  fact  that 
the  traverser,  who  was  indicted  under  this 
identical  law,  held  a  government  license  for 
tlie  sale  of  spirituous  or  fermented  liquors 
in  Pol  Air,  was  prima  facie  evidence  that 
he  was  ensaRcd  in  the  business  of  selling 
spirituous  liquors  in  Bel  Air,  and  certainly 
the  evidence  excepted  to  tends  to  show  that 
thii)  appell^t  had  converted  her  home  into 
a  "place  of  business"  for  the  sale  of  spirltn- 
ous  liquors.  And  in  Guy  v.  State,  90  Md. 
20,  44  Atl.  997,  It  was  held  that  the  fact 
that   the   traverser   had  procured   such   li- 


cense was  admissible  In  evidence  for  the 
purpose  of  showing  what  his  business  was. 
or  that  he  kept  liquor  for  sale,  or  general- 
ly the  question  of  intent 

The  appellant,  of  course,  could  not  have 
been  convicted  upon  this  indictment  for  sell- 
ing or  disposing  of  liquor  to  any  one  otiier 
than  William  Rampley,  and  the  evidence 
we  are  now  considering  was  admissible  only 
for  the  purpose  Indicated,  and  doubtless  the 
court  below  would  have  so  Informed  the 
jury  had  it  been  applied  to.  Finding  no  er- 
ror in  the  action  of  the  court  in  overruling 
the  demurrer  or  In  any  of  the  mlings  ex- 
cepted to,  the  judgment  will  l>e  affirmed. 

Judgment  affirmed,  with  costs. 


SIBLING  V.  BBUNNBB. 

(Court  of  Appeals  of  Maryland.     Mardi  38. 
1012.) 

Exceptions,  Bill  or  (|  38*)— Dk.at  nr  Pkb- 
rtxjiso — DisuisSAL  OF  Appeal. 

Under  rule  32  of  the  circuit  court  for 
Howard  county,  requiring  bills  of  exception  to 
be  prepared  and  submitted  to  the  trial  court 
during  the  term  at  which  the  exceptions  were 
taken,  unless  otherwise  expressly  allowed,  an 
appeal  is  properly  dismissed  for  failure  to  have 
the  bills  of  exception  submitted  or  siiened  with- 
in that  time;  appellant  having  had  ample  time 
to  have  procured  an  order  extending  the  time. 

[Ed.  Note. — For  other  cases,  see  Exceptiooa, 
Bin  of.  Cent  Dig.  {{  49-^;    Dec.  Dig.  i  SS*] 

Appeal  from  Circuit  Court  Howard  Coan- 
ty;  Wm.  Henry  Forsythe,  Jr.,  Judge. 

Action  by  Robert  T.  Brunner  against  John 
Sleling.  Judgment  for  plaintiff,  and  defa>d- 
ant  appeals.    Appeal  dismissed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PEARCB,  BURKE,  THOMAS.  PATTI- 
SON.  URNER,  and  STOGKBRIDOE.  JJ. 

Edward  M.  Hammond  and  Frederidc  Dal- 
lam, for  appellant  James  Clark  and  Samnel 
J.  Fisher,  for  appellee. 

BURKE,  J.  The  appellee  sued  the  appe- 
lant in  assumpsit  in  the  circuit  court  for 
Howard  county  to  recover  certain  commis- 
sions alleged  to  be  due  liim  for  selling  the 
appellant's  farm.  Issue  was  Joined  upon 
the  general  issue  pleas,  and  the  case  was 
tried  before  the  court  without  a  jury.  The 
trial  resulted  in  a  verdict  and  judgment  for 
the  appellee,  and  the  defendant  has  brought 
this  appeal. 

The  appellee  has  filed  a  motion  to  dismL«s 
the  appeal  uik)u  two  grounds:  First,  because 
the  bills  of  exception  were  not  submitted  to 
or  slgued  by  the  court  within  the  time  pr«>- 
scribed  by  the  Thirty-Second  rule  of  the  cir- 
cuit court  for  Howard  county;  secondly,  be- 
cause the  bills  of  exception  were  not  suhniii- 
ted  to  or  signed  by  the  court  daring  the 
term  at  which  the  case  was  tried.  There 
was  no  order  signed  in  the  case  extending 
the  time  for  signing  the  bills  of  exception. 
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IVi  Md.  607,  77  AO.  304,  tiiat  •Tinaer  tne 
ordinary  practice,  although  the  exceptions 
to  a  ruling  ot  the  court  must  be  taken  at 
the  time  the  ruling  is  made,  it  Is  neither 
usual  nor  necessary  to  prepare  the  bills  of 
exception,  or  to  have  them  signed,  until  aft- 
er the  trial,  at  some  convenient  time  during 
the  term  at  which  the  case  is  tried,  unless 
otheryrlse  specially  ordered  by  the  court, 
which  may,  by  an  order  passed  during  the 
term,  extend  the  time  beyond  Its  expiration. 
The  bills  also  may  be  prepared  and  signed 
after  the  expiratipn- of  the  term  by  consent 
of  the  parties." 

There  was  no  consent  by  the  appellee  to 
the  signing  of  the  bills  of  exception  in  this 
case.  On  the  contrary,  the  record  shows 
that  he  positively  objected  to  the  court  sign- 
ing them,  and  it  is  conceded  that  they  were 
signed  after  the  expiration  of  the  term  at 
which  the  case  was  tried.  Unless,  therefore, 
the  bills  of  exception  were  signed  within 
the  period  limited  by  the  Thirty-Second  rule 
of  the  circuit  court  for  Howard  county,  the 
appeal  must  be  dismissed. 

The  portion  of  that  rule  which  has  rela- 
tion to  the  question  before  us  is  as  follows : 

"Every  exception  taken  to  the  ruling  of 
the  court  in  the  progress  of  a  trial  shall  be 
noted  at  the  time  of  the  ruling  made,  and 
the  ground  of  the  exception  stated;  and 
when  such  exception  is  taken  to  the  granting 
or  refusal  of  instructions  to  the  jury,  the 
parties  so  excepting  shall  state  to  what 
prayer  or  Instruction  the  exception  Is'lntend- 
ed  to  imply;  and  as  it  would  greatly  and 
unnecessarily  retard  the  business  of  the 
court  were  it  required  that  npou  any  excep- 
tion taken  the  progress  of  a  trial  should  be 
stayed  until  the  formal  bill  of  exception 
should  be  prepared  and  signed  by  the  judge 
or  judges,  it  shall  be  sufficient  that  the  par- 
ties taking  the  exception  note  the  same  at 
the  time  of  the  ruling  made,  and  thereafter, 
within  a  reasonable  time  after  the  trial,  re- 
duce the  exceptions  to  proper  form,  in  con- 
formity to  the  rules  prescribed  by  the  Court 
of  Appeals  for  the  regulations  of  appeals, 
and  submit  the  same  to  the  judge  or  judges 
for  his  or  their  signature,  and  in  no  case 
shall  the  progress  of  the  trial  be  stayed  or 
delayed  for  the  formal  preparation  of  bills 
of  exception  or  direction  of  the  court.  But 
in  every  case,  unless  otherwise  expressly  al- 
lowed by  the  court,  the  bills  of  exception 
shall  be  prepared  and  submitted  to  the  court 
during  the  sittings  of  the  term  at  which 
such  exceptions  shall  be  taken." 

The  case  was  tried  during  the  September 
term,  1911,  of  the  circuit, court  for  Howard 
county,  and  on  the  25th  day  of  that  month 
a  finding  was  had  in  favor  of  the  plaintiff 
for  $930.  On  «le  27th  day  of  September,  a 
motion  for  a  new  trial  was  filed  by  the  de- 
fendant.   This  i^DtlMi  was  overruled  by  the 


day,  during  the  Septemb^  term,  the  judg- 
ment appealed  from  was  entered,  and  imme- 
diately alter  the  entry  of  the  judgment  the 
September  term  was  finally  adjourned  and 
the  December  term  called,  and  22  days  there- 
after the  bills  of  exception  were  signed. 

The  record  shows  that  the  court  was  Id 
session,  engaged  in  the  trial  of  cases,  until 
the  29th  of  September,  1911.  The  appellant, 
therefore,  had  ample  time  to  have  procured 
an  order  under  the  rule  extending  the  time 
for  the  preparation  and  signing  of  the  bills 
of  exception.  They  were  not  signed,  there- 
fore, during  the  term  at  which  the  case  was 
tried,  and  no  application  was  made  to  the 
court,  or  order  signed  by  it,  extending  the 
time  for  signing  them.  Under  the  plain 
language  and  meaning  of  the  rule,  and  upon 
the  authority  of  Uvers  v.  Ardlnger,  90  Md. 
36,  44  Atl.  1042,  which  we  regard  conclusive 
upon. the  question,  the  appeal  must  be  dis- 
missed. 

Appeal  dismissed,  with  coats  to  the  appel- 
lee. 


LOFLAND  V.  STATE  ex  rel.  ROGERS. 

(Superior  Court  of  Delaware.     Sussex  County. 

AprU  9,  1912.) 

1.  dlsordebly    conduct    ({    1*)  —  "fcblic 
Place." 

In  Act  Gen.  Assem.  March  2ft,  1909  (25  Del. 
Laws,  c.  247),  prohibiting  disorderly  conduct 
in  public  places,  held,  that  the  term  "public 
place"  was  not  limited  to  places  where  people 
puWiclv  congre^ted,  but  included  all  places 
not  within  a  city  or  town  whi(<h  were  not 
private. 

[Ed.  Note. — For  other  cases,  see  Disorderly 
Conduct,  Cent.  Dig.  {{  1-8;  Dec.  Dig.  {  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5806-5813;  vol.  8,  p.  7773.] 

2.  DisoBDEBLT  Conduct  (J  7*)— Public  Plac- 
B8— Complaint. 

Act  Gen.  Assem.  Maroh  26,  1909  (25  DeL 
Laws,  c.  247),  prohibits  disorderly  conduct  in 
public  places,  and  section  1  declares  that  any 
person  who  shall  brawl,  etc.,  in  the  state  out- 
side any  incorporated  city  or  town  shall  be 
guilty  of  disorderly  conduct.  Held,  that  a  com- 
plaint under  such  act,  failing  to  disclose  whether 
the  misconduct  charged  was  committed  by  de- 
fendant in  a  public  place  within  the  state,  and 
outside  the  limits  of  any  incorporated  city  or 
town,  failed  to  show  that  the  justice  had  juris- 
diction, and  was  therefore  fatally  defective. 

[Ed.  Note. — For  other  cases,  see  Disorderly 
Conduct,  Cent.  Dig.  |i  12-14;   Dec.  Dig.  %  7.») 

Willard  Lofland  was  convicted  of  disor- 
derly conduct,  au4  be  VitVnga  cetUorarV.  Re- 
versed. 

Argued  befo,.     -<foO^^^^  *^*^  B.\GT&,  33. 

Robert  C.    v»^  Jt  t^enx^fsX-o^-B,  ^ox  a.'p- 


pellant.     Aurt'jVVte' 
for  the  Stat^^^O   V 


WOOLLEi 
the  court: 
The  Act 


^e^t"^"^^  '^'>.«> 


J05^<S!. 


*. 


<jje»,"^ss>. 
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(Laws  of  Del.  toI.  26,  c.  247),  entitled  "An 
act  defining  the  offense  of  disorderly  conduct 
In  public  places  and  fixing  the  penalty  for 
the  commission  thereof,  and  providing  a  Ju- 
risdiction and  procedure  for  the  arrest  and 
trial  of  persons  charged  therewith,"  is  In  the 
following  language: 

"Section  1.  Any  person  who  shall  brawl, 
quarrel,  use  abusive,  obscene,  threatening  or 
profane  language  In  a  loud  tone  of  voice  or 
be  Intoxicated  In  any  public  place  within  the 
state  of  Delaware,  and  outside  the  limits  of 
any  Incorporated  city  or  town,  shall  be 
deemed  guilty  of  disorderly  conduct  and  the 
Bkvae  is  hereby  made  a  nuisance,  and  upon 
conviction  thereof,  shall  be  punished,"  etc. 

"Sec.  2.  Any  conductor  of  any  railroad  or 
railway  car  or  any  person  charged  with  the 
duty  of  keeping  order  in  any  park,  camp 
meeting  or  other  public  place,  or  any  consta- 
ble, shall  have  authority  to  arrest  on  view 
any  person  guilty  of  disorderly  conduct  as 
above  defined,  without  a  warrant,  and  to 
take  him  or  her  before  any  Justice  of  the 
peace  of  the  county  wherein  the  offense  is 
committed.  The  person  making  the  arrest 
shall  thereupon  make  a  complaint  in  writ- 
ing, under  oath,  before  such  Justice  of  the 
peace,  setting  forth  the  character  of  the  dis- 
orderly conduct  charged,  whereupon  the  Jus- 
tice of  the  peace  shall  have  Jurisdiction  to 
hear,  try,  and  finally  determine  the  case." 

By  the  transcript  of  the  Justice  of  the 
peace  it  appears  that  the  defendant  below 
was  arrested,  tried  and  convicted  under  the 
provisions  of  this  statute,  and  on  certiorari 
the  Judgment  below  is  sought  to  be  reversed 
upon  the  exceptions,  first,  that  the  complaint 
made  by  the  person  making  the  arrest  fail- 
ed to  disclose  the  character  of  the  disorder- 
ly conduct  charged,  in  that  it  failed  to  show 
that  it  was  committed  in  a  public  place;  and, 
second,  that  a  public  place,  within  the  mean- 
ing of  the  statute  is  a  place  in  which  the 
public  congregates  and  assembles,  as  a  camp- 
meeting,  public  vendue,  country  postofflce, 
church,  etc. 

The  plain  object  of  the  statute  is  to  pro- 
vide means  for  the  prompt  abatement  of  cer- 
tain nuisances  when  committed  in  country 
districts  beyond  the  reach  of  ofllcers  of  the 
law.  Certain  acts  generally  recognized  as 
nuisances  when  committed  within  the  Juris- 
dictions of  municipalities  are  defined  by  the 
statute  likewise  to  be  nuisances  when  com- 
mitted "in  any  public  place  •  •  •  out- 
side the  limits  of  any  incorporated  city  or 
town." 

The  power  to  arrest  for  such  offenses  is 
extended  to  "any  conductor  of  any  railroad, 
or  railway  car  or  any  person  charged  with 
the  duty  of  keeping  order  in  any  park,  camp- 
mcetlng  or  other  public  place,"  as  well  as  to 
constables,  and  confers  upon  any  such  per- 
son authority  to  make  an  arrest  on  view  and 
without  a  warrant,  and  imposes  upon  him 


the  duty  thereafter  to  make  a  complaint  in 
writing,  under  oath,  before  a  Justice  of  the 
peace,  "setting  forth  the  character  of  the 
disorderly  conduct  charged." 

[1]  The  Jurisdiction  of  the  Justice  to  bear 
and  try  any  one  for  such  an  offense  Is  de- 
pendent, first,  upon  a  complaint  being  made 
by  the  person  making  the  arrest,  and  sec- 
ond, upon  the  complaint  showing  "the  char- 
acter of  the  disorderly  conduct  charged." 
As  the  Jurisdiction  of  the  Justice  to  try  ami 
Judge  the  Accused  is  dependent  upon  the 
character  of  the  complaint  made  by  bim 
who  made  the  arrest,  and  as  the  rlglit  to 
arrest  the  accused  and  thereafter  make 
against  him  a  complaint  that  will  confer 
Jurisdiction  upon  the  Justice,  Is  limited  to 
the  misconduct  of  the  accused  in  a  "public 
place,"  it  becomes  essential  to  the  Jurisdic- 
tion of  the  Justice,  that  the  complaint  affirm- 
atively show  the  nuisance  charged  to  Iiave 
been  committed  in  a  public  place,  and  it  be- 
comes important  to  ascertain  what  the  stat- 
ute means  by  a  "public  place." 

As  the  object  of  the  statute  is  to  give  to 
public  places  in  rural  communities  protec- 
tion under  the  law  equal  to  that  given  to 
like  places  in  urban  communities  by  their  lo- 
cal laws,  it  is  certain  that  the  expression 
"public  place"  is  not  restricted  in  its  scope 
to  places  of  public  gatherings,  but  extends 
to  all  places  that  are  public  in  contradistinc- 
tion to  places  that  are  purely  private.  The 
statute  seeks  to  protect  the  rural  imbUc 
from  public  brawls,  quarrels  and  the  other 
offenses  enumerated,  and  whenever  miscon- 
duct of  the  kind  mentioned  in  the  statute 
occurs  In  a  place  described  in  the  statute, 
the  offense  contemplated  by  the  statute  has 
then  been  committed  and  upon  complaint 
proi)erIy  made  and  affirmatively  showing 
both  characteristics  of  the  offense,  the  Jus- 
tice is  clothed  with  Jurisdiction. 

[2]  As  the  record  in  the  case  before  the 
court  on  certiorari  falls  to  disclose  whether 
the  misconduct  charged  was  committed  by 
the  defendant  in  a  "public  place  within  the 
state  of  Delaware  and  outside  the  limits  of 
any  incorporated  city  or  town,"  It  fails  to 
show  that  the  Justice  had  Jurisdiction  of  the 
matter  in  which  he  rendered  Judgment. 

The  Judgment  below  is  therefore  reversed. 


In  re  J.  R.  RICHARDSON  CO.  et  al. 

(Superior  Court  of  Delaware.    New  Castle. 
April  4.  1912.) 

1.  Justices  of  thk  Pkaob  (i  ISS*) — EIxxcu- 

WON— I^EVT— PRIOBITT. 

Under  Rev.  Code  1852,  amended  to   ISICU 

f>.  750,  c.  99,  S  17,«  providing  that  an  execution 
ssued  by  a  justice  of  the  pence  shall  not  bind 
the  chattels  of  the  judgment  debtor  until  actoa. 
levy,  an  execution  issued  by  aJastice,  unacoMo- 
panied  by  any  levy,  does  not  oind  the  chattpi< 
of  the  judgment  debtor  wt  -against  ao  actp^l 
levy   under  a  BubsequeQ|;>]i9ecation   iasaed   on 
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tne  subsequent  execution  m«y  appropriate  tbe 
proceeds  of  a  sale  in  payment  of  such  execu- 
tion. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  U  42tt-447,  74»;  Dec. 
Vkig.  i  185.»] 

2.  Execution  (J  112*)— Levt— Pwobitt. 

AA'hcre  a  sheriff  made  an  actual  levy  under 
-an  execution,  and  on  the  same  day  received 
notice  of  the  issuance  of  a  prior  execution  un- 
der another  judgment,  and  tixe  prior  execution, 
under  which  no  levy  was  made,  was  delivered 
to  him  by  the  officer  receiving  it,  tbe  sheriff 
could  not  make  a  levy  under  the  prior  execu- 
tion. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  !|  228-240;  Dee.  Dig.  {  112.*] 

Petitions  by  tbe  J.  R.  Ricbardson  Com- 
pany and  by  Max  Cohen  to  draw  money  out 
of  court.    Granted  in  part,  denied  in  part 

Argued  before  BOYCB  and  CONRAD,  JJ. 

Leonard  E.  Wales,  of  Wilmington,  for  J. 
R.  Richardson  Co.  Gbristopber  L.  Ward,  of 
Wilmington,  for  Max  Coben. 


C!ONRAD,  X,  dellyering  tbe  opinion  of  tbe 
■court : 

On  January  6,  1912,  tbe  3.  R.  Ricbardson 
Company,  a  corporation,  obtained  a  judg- 
ment before  James  W.  Rol)ert8on,  J.  P., 
against  Isadore  Tltleman  for  the  sum  of 
$165.56,  with  Interest  from  date,  besides 
costs  of  suit,  and  on  tbe  same  date  a  writ 
of  fieri  facias  was  issued  on  said  Judgment 
directed  to  tbe  sheriff  or  any  constable  of 
New  Castle  county,  and  placed  in  the  hands 
of  Charles  Green,  constable  of  said  county, 
for  service,  at  9:05  o'clock  a.  m.  on  said 
-date. 

On  the  same  date  a  judgment  against  tbe 
said  defendant,  Isadore  Titleman,  was  en- 
tered by  confession  In  the  Superior  Court  of 
the  state  of  Delaware,  In  and  for  New  Castle 
county,  in  favor  of  Max  Coben,  for  tbe  sum 
of  $265.65,  being  judgment  No.. 406  to  Janu- 
ary term,  A.  D.  1912,  and  thereupon  a  fieri 
facias  was  at  once  Issued  on  said  last  men- 
tioned judgment,  being  fi.  fa.  No.  8  to  tbe 
March  term,  A.  ^D.  1912,  and  placed  In  the 
bands  of  the  Sheriff  of  New  Castle  county, 
at  11:54  o'clock  a.  m.  on  said  5th  day  of 
January,  A.  D.  1912. 

The  sheriff  on  tbe  date  aforesaid  levied  on 
tbe  goods  and  chattels  of  said  defendant, 
on  said  writ,  and  afterwards  an  inventory 
and  appraisement  was  made.  The  goods  and 
chattels  so  levied  upon  continued  In  the  pos- 
session of  tbe  sheriff,  and  after  advertise- 
ment were  sold  by  the  sheriff  on  January 
17,  1912,  for  the  sum  of  $210.10. 

On  the  day  that  tbe  levy  was  made  by  tbe 
tiheriff,  tbe  latter  officer  was  notified  by 
Cliarles  Green,  tbe  constable  who  had  in 
hand  the  fieri  facias  issued  by  tbe  justice 
of  the  peace  on  tbe  aforesaid  judgment  in 
favor  of  the  J.  R.  Richardson  Company, 
that  be,  tbe  said  Obarles  Green,  as  constable. 


that  It  was  prior  In  point  of  time  to  the  writ 
In  the  bands  of  the  sheriff.  Afterwards, 
and  before  the  goods  and  chattels  were  sold 
by  the  sheriff,  the  said  constable  delivered 
the  writ  issued  to  him  by  the  justice  to  the 
sheriff,  but  without  any  levy  having  been 
made  by  him  on  the  goods  and  chattels  of 
the  defendant  under  said  writ 

Subsequent  to  the  sale,  demand  was  made 
on  tbe  sheriff  to  tuty  such  part  of  the  pro- 
ceeds of  the  sale  as  was  necessary  to  cover 
the  debt.  Interest  and  costs  to  the  writ  of 
fieri  facias  issued  on  the  J.  R.  Ricbardson 
Company  judgment,  by  tbe  justice  of  the 
peace,  the  claim  being  made  that  tbe  fieri 
facias  held  by  the  constable  on  the  justice's 
judgment  In  favor  of  tbe  J.  R.  Richardson 
Company,  being  earlier  In  time,  was  entitled 
to  priori^  in  payment.  This  demand  being 
refused,  tbe  sheriff  on  petition,  under  the 
statute,  was  allowed  to  pay  the  money  into 
court,  the  sum  so  paid  being  $184.12,  being 
tbe  proceeds  of  sale,  $210,  less  $25.88  de- 
ducted as  costs. 

Each  of  said  plaintiffs  petitioned  the  court 
to  have  the  proceeds  of  said  sale  applied  to 
hia  execution.  After  argument,  upon  the 
above  stated  facts,  the  court  decided  that 
the  writ  of  fieri  facias  issued  on  tbe  judg- 
ment of  Max  Cohen  and  directed  to  the  sher- 
iff was  entitled  to  the  proceeda 

[1]  The  statute  provides  (Revised  Code, 
c.  99,  I  17)  "that  goods  and  chattels  taken 
by  virtue  of  an  execution  Issued  by  a  Jus- 
tice of  the  peace,  shall  be  Inventoried  and 
appraised  by  tlie  oflScer  levying  the  same, 
and  the  execution  shall  not  bind  the  goods 
and  chattels  until  It  shall  be  delivered  to  a 
constable  or  sheriff  to  be  executed,  and  an 
execution  shall,  from  the  time  it  is  so  de- 
livered, bind  all  the  goods  and  chattels  of 
the  defendant  within  the  bailiwick  of  such 
constable  or  sheriff  which  shall  be  actttally 
levied  upon  within  thirty  days  thereafter." 

It  appearing  that  no  actual  levy  was  made 
by  tbe  constable  under  tbe  writ  Issued  to 
him  by  the  justice,  on  the  J.  R.  Ricbardson 
Company  Judgment,  bis  execution  did  not 
bind  the  goods  and  chattels  of  tbe  defend- 
ant, although  delivered  to  blm  prior  to  tbe 
time  of  tbe  delivery  of  the  other  execution 
to  the  sheriff. 

[2]  Tbe  sheriff,  having  duly  made  a  levy 
under   tbe  execution  to  hVs  hands   on  the 
Max  Cohen  judgment  ^as  entitled  to  apply 
the  proceeds  of  bjj^^^  aa^e  Vn  'pavment  ot  Oie 
latter  execution       ^vjg  tact  ot  ivotVce  to  the 
sheriff  by  the  o^v^  *•  „\Ae  *»^  ^"^^  ^etocrs  ot 
the  writ  held  bv  ^««^  po^^?.<■^^^^^' ^  ^^^^^tl"^ 
did  not  autho.t>e  V^--^^^J^--.^, 
make  a  levy  tK  <^  o^  *e^>  «  %o^v  ,\o>o'cv  vss^- 
been  made  ui^^^^    #^.^-^^^T^-?^«^^^^^ 
pany  executl^^^^xy-y.-,/..  -P^^^^^M.*?!  ot^ 

Is  entitled  to    ^  ^ 
sale.  ^5y^ 


g^  ^D»      "ftX' 
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(Dd. 


OLBNDANIEL    v.    CONRAD,    Judge,    et    aL 
(Supreme  Court  of  Delaware.    July  19,  1912,) 
»   1.  Statutes   (J   217*)  —  Constbuotion  —  Ex- 
trinsic Aids. 

In  a  proper  case,  reference  may  be  had 
to  the  message  of  the  GoTernor,  and  other 
matters  constituting  a  part  of  the  legislatiye 
record,  in  connection  with  a  bill,  to  aid  the 
court  in  ascertaining  its  real  object. 

[Ed.  Note.— For   other  cases,   see  Statutes, 
Cent.  Dig.  {  293;    Dec.  Dig.  (  217.»] 
2.  Statutes  (S  113*)— Subjects  and  Title- 
Expression  or  Subject  in  Title— "Boule- 

VABD." 

26  Del.  Laws,  c.  188,  authorizing  the  or- 
ganization of  boulevard  corporations  and  the 
construction  by  them  of  boulevards  200  feet 
wide,  part  to  be  used  as  a  road  for  vehicles 
and  part  to  be  ornamented  by  trees  and  other 
parking  features,  or  to  be  utilized  for  rail- 
ways, telegraphs,  telephones,  pipe  lines,  etc., 
and  providing  for  the  maintenance  of  the  road 
for  vehicles  by  the  state,  for  a  new  state  of- 
ficial with  supervision  over  such  road,  and  for 
a  new  item  of  public  expense  In  maintaining  it, 
is  not  invalid,  under  Const,  art  2,  |  16,  as 
containing  more  than  one  subject,  part  of  which 
are  not  germane  to  its  title,  reciting  that  it 
is  an  act  to  amend  the  general  corporation  law, 
by  authorizing  the  organization  of  boulevard 
corporations,  or  which  are  not  germane  to  the 
title  of  the  general  corporation  law,  since  the 
popular  meaning  of  the  word  "boulevard"  is 
a  broad  and  attractive  highway  designs^  and 
osed  for  the  transportation  of  persons  and 
things  by  an^  of  the  means  now  commonly  em- 
ployed on  cit^  streets  or  country  roads,  and 
all  the  provisions  of  the  act  relate  to  the  one 
subject  of  the  construction,  operation,  regula- 
tion, and  maintenance  of  boolevards  and  boule- 
vard corporations. 

[Ed.  Note.— Vor   other  cases,   see   Statutes, 
Cent  Dig.  {{  141-144;   Dec.  Dig.  |  113.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  p.  851.] 

8.  Statutes  (S  107*)— Subjects  and  Titles 
—Acts  Relating  to  Mobs  than  One  Sub- 
ject. 

Under  Const,  art  2,  |  16,  providing  that 
no  bills  excepting  those  appropriating  money 
shall  embrace  more  than  one  subject,  which 
shall  be  expressed  in  its  title,  matters  appar- 
ently constituting  distinct  and  separate  sub- 
jects are  properly  included  in  one  act,  unless 
they  are  incongruous  and  diverse  to  each  other. 
[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  S|  121-134;   Dec.  Dig.  i  107.»] 

4.  Statutes  (|  107*)— Subjects  and  Titles 
—Acts  Relating  to  Mobe  than  One  Sub- 
ject. 

The  inclusion  in  one  act  of  provisions  re- 
lating directly  or  indirectly  to  the  same  sub- 
ject, which  are  naturally  connected  and  not  for- 
eign to  the  subject  expressed  in  the  title,  does 
not  violate  Const,  art.  2,  §  16,  providing  that 
bills  shall  not  embrace  more  than  one  subject, 
which  shall  be  expressed  in  the  title. 

[Ed.   Note.— For   other  cases,   see    Statutes, 
Cent  Dig.  a  121-134;  Dec.  Dig.  {  107.*] 

5.  Statutes  (|  107*)— Subjects  and  Titles 
—Acts  Relating  to  Mobe  than  One  Sub- 
ject. 

An  act  providing  for  the  organization  of  a 
corporation  may  include  provisions  relating  to 
its  operation,  regulation,  control,  and  mainte- 
nance, without  violating  Const  art  2,  8  16, 
providing  that  bills  shall  not  embrace  more 
than  one  subject,  which  shall  be  expressed  in 
the  title. 

[Ed.   Note. — For  other   cases,    see    Statutes, 
Cent.  Dig.  M  121-184;    Dec.  Dig.  {  107.*] 


6.  Statutes  (J  107*)— Subjects  and  Titles 
—Acts  Rslating  to  Mobe  than  One  Srs- 

JECT. 

26  Del.  Laws,  c.  189,  providing  for  the  or- 
ganization of  boulevard  corporations  and  tb^ 
construction  by  them  of  boulevards,'  part  to 
be  used  as  a  highway  for  vehicles  and  part 
for  public  utilities,  such  as  railways,  etc.  is 
not  rendered  invalid  as  embracing  more  than 
one  subject,  contrary  to  Const  art.  2,  {  10. 
by  the  provision  that  the  highway  for  rehicl^s 
shall  be  conveyed  to  and  maintained  br  tbe 
state,  while  tbe  rest  of  the  boulevard  is  to  be- 
long to  and  be  under  the  care  of  the  corporii- 
tion,  since  the  act  contemplates  that  the  boule- 
vard shall  constitute  an  indivisible  entity  and 
be  used  in  its  entirety  as  a  boulevard. 

[Ed.  Note. — For  other  cases,  see  Statutes. 
Cent  Dig.  iS  121-134;   Dec.  Dig.  {  107.*] 

7.  Statutes  (|  107*)— Subjects  and  Titles 
—Acts  Relating  to  More  than  Onk  Scb- 
ject. 

Such  act  does  not  violate  sncli  constitn- 
tional  provision  because  it  provides  for  an 
exemption  of  the  property  or  boulevard  cor- 
porations from  taxation. 

[Ed.  Note. — For  other  cases,  see  Stxtates, 
Cent  Dig.  §1  121-134;    Dec  Dig.  |  107.*) 

8.  Statutes  (S  80*)— General  and  Specxal 
Statutes— Constitutional  Provisioks. 

26  Del.  Laws,  c  189,  authorizing  the  organ- 
ization of  boulevard  corporations  and  the  con- 
struction by  them  of  boulevards,  does  not  vio- 
late Const,  art.  9,  |  1,  prohibiting  the  creatioD 
of  corporations  by  special  law,  nor  article  Z 
i  19,  prohibiting  special  laws  relating  to  the 
laying  out,  opening,  etc.,  of  highways,  sinie 
such  act  is  not  a  special  but  a  general  law,  au- 
thorizing any  five  persons  to  form  a  boolevard 
corporation,  and  relating  to  a  class  of  corpora- 
tions which  by  reason  of  the  difference  between 
boulevards  and  ordinary  highways  is  not  aa 
arbitrary  or  unreal-class. 

[Ed.  Note. — For  other  cases,  see  Statutes. 
Cent  Dig.  {{  86-89;  Dec  Dig.  {  80.*] 

9.  Statdtu  (I  80*)— General  and  Spbcial 
Laws. 

That  a  statute  framed  in  general  terms, 
authorizing  the  organization  of  a  class  of  n^r- 
porations,  was  passed  at  the  instance  and  re- 
quest of  an  individual,  who  gave  the  Legislature 
assurance  that  he  would  organize  such  a  cor- 
poration, does  not  render  it  a  special  law. 

[Ed.  Note. — For  other  cases,  see  Statute*. 
Cent  Dig.  JJ  66-89;   Dec  Dig.  {  80.*] 

10.  Statutes  (S  77*)— General  and  Special 
liAws— "Geskral  Law." 

A  law  having  a  uniform  operation  as  to  all 
persons  uniformly  situated  is  a  "general  law," 
and  not  a  special  law. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  §§  79-82;   Dec.  Dig.  f  77.* 

For  other  definitions,  see  Words  and  Phrases. 
voL  4,  pp.  3065-3071;    voL  8,  pp.  7669.  7670.. 

11.  Statutes  (§  77*)— Special  Laws— Ci.as8- 
uicATioN  of  Subjects. 

To  render  the  classification  of  subjects  <' 
legislation  valid,  it  must  not  be  arbitrary  or 
unreasonable,  but  must  be  a  real  claasificaiivio. 
resting  upon  some  difference  bearing  a  reason- 
able and  just  relation  to  the  act  in  respect  to 
which  the  classification  is  proposed. 

[Ed.  Note.— For  other  cases,  see  Statutes. 
Cent.  Dig.  8S  79-82;   Dec  Dig.  {  77.*] 

12.  Eminent  Domain  (|  19*)— Public  Use— 
What  Constitutes. 

Land  taken  by  eminent  domain  under  th^ 
authority  of  26  DeL  Laws,  c.  189,  for  the  coc- 
struction  of  a  boulevard  on  which  a  highway  f^r 
vehicles,  a  railway,  and  other  public  utilities 
are  to  be  built,  and  the  land  beantrfied  !>.«' 
means  of  trees,  walks,  etc,  is  taken  for  a  polJiio 
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purpose;  and  hence  that  act  does  not  violate 
Const  art  1,  8  8,  proTiding  that  no  man's 
property  shall  be  taken  or  applied  to  a  public 
use  without  the  consent  of  his  representatives, 
and  without  compensation  being  made. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain.  Cent  Dig.  S§  5&-58:  Dec.  Dig.  |  19.*] 

la  Bmikent   Domain    ({  19*)— Dbleoation 

OF    POWBB— CONBIKUCnON    0»    LSGIBLATIVK 

The  provisions  of  26  Del.  Laws,  c.  189, 
authorizing  boulevard  corporations  to  use  that 
portion  of  a  atrip  of  land  acquired  under  that 
act  for  a  boulevard,  not  devoted  to  a  road  for 
vehicles,  for  any  other  lawful  purpose,  only 
authorizes  Its  nse  for  other  public  purposes, 
and  not  for  private  purposes. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent.  Dig.  {§  56-68;  Dec.  Dig.  i  19. »! 

14.  EinnBira  Domain    (S  10*)— Dklzgation 
or  Power— CoNSiBucTioN  of  LiEGi8i.ATivK 

AfiTfl 

28  Del.  Laws,  c.  189,  authorizes  boulevard 
corporations  to  acquire  by  condemnation  a 
strip  of  land,  part  to  be  used  as  a  highway  and 
part  for  other  public  utilities,  such  as  railways,' 
telegraphs,  etc.  It  also  authorizes  state  offi- 
cials to  determine  the  location .  of  the  boule- 
vard, and  provides  that  the  part  to  be  used  for 
vehicles  shall  be  conveyed  to  the  state.  Held, 
that  the  statute  clearly  indicates  an  intention 
that  the  boulevard  and  all  its  elements  shall 
be  for  the  use  and  accommodation  of  the  pub- 
lic, and  a  boulevard  corporation,^  by  accepting 
and  exercising  the  right  of  eminent  domain, 
imposes  the  obligation  on  it  of  devoting  such 
strip  of  land  to  public  purposes;  and  hence 
such  act  is  not  invalid,  as  not  providing  that 
the  public  shall  have  the  use  of  such  strip. 

[Ed.  Note.— For  other  cas^s,  see  Eminent 
Domain,  Cent  Dig.  H  35-48;   Dec.  Dig.  {  10.*] 

16.  Eminkwt  Domain    (J  67*)— Detbrmina- 
■noN  OF  Validiti  of  Exzbcise— Jubisdio- 

IION  OF  COtJBTB. 

26  Del.  Laws,  c.  189,  authorizing  boulevard 
corporations  to  acquire  a  strip  of  land  for 
boulevards  200  feet  wide,  is  not  invalid  as  au- 
tliorizing  the  acquisition  of  more  property  than 
is  reasonably  necessary  for  the  proper  and  leg- 
itimate purposes  of  a  boulevard;  the  necessi- 
ty for  the  exercise  of  the  power  of  eminent 
domain  and  the  quantity  of  land  necessary  be- 
ing a  question  for  legislative  determination, 
not  reviewable  by  the  courts,  unless  possibly 
where  there  has  been  a  gross  abuse  of  legis- 
lative discretion  or  manifest  fraud. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  {§  165-167;  Dec  Dig.  f 
6T.*] 

16.  Eminent  Domain  (I  55*)  —  Bzeboue  of 
Delegated  Poweb. 

28  Del.  Laws,  c.  189,  authorizes  bonlevard 
corporations  to  acquire  land  by  condemnation 
for  a  boulevard,  part  to  be  used  as  a  road  for 
vehicles  and  part  for  other  public  utilities. 
Section  168  exempts  from  taxation  the  land  ac- 
quired, so  long  as  not  devoted  to  any  of  the 
utilities  mentioned,  and  permits  its  exemption 
to  extend  for  50  years.  Section  158  authorizes 
the  corporation  at  any  time  to  construct  a  rail- 
way on  the  p>art  not  devoted  to  a  road  for 
vehicles.  Section  ICl  authorizes  it  at  any  time 
to  use  such  portion  for  specified  purposes.  Sec- 
tion 142  defines  a  "boulevard"  as  a  broad  strip 
of  land,  upon  which  must  exist  a  well-built 
road  for  vehicles,  and  upon  which  may  be  con- 
structed and  maintained  a  railway  and  other 
utilities.  The  act  further  requires  the  con- 
struction of  the  road  for  vehicles  within  six 
years,  but  does  not  expressly  limit  the  time 
within  which  the  other  utilities  are  to  be  con- 
structed.    Held,  that  the  Legislature  could  not 
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have  intended  that  the  public  use  could  be  in- 
definitely postponed,  and  the  corporation,  by 
accepting  the  provisions  of  the  statute,  is 
bound  to  devote  the  whole  of  the  land  to  a  pub- 
lic purpose  within  a  reasonable  time,  which 
use  may  be  enforced  by  the  courts,  or  appro- 
priate penalties  imposed  for  a  failure  to  devote 
It  to  such  use. 

[Ed.  Note. — For  other  eases,  see  Eminent 
Domain,  Cent  Dig.  {{  97,  135;    Dec.  Dig.   { 

17.  Eminent  Domain  C{  55*)  —  Exercise  of 
Det.ggated  Power. 

The  power  of  eminent  domain  cannot  be 
exercised,  unless  the  property  taken  is  to  be 
devoted  to  a  public  use  vrithin  a  reasonable 
time  thereafter. 

[Ed.  Note. — For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  {g  97,  135;  Dec.  Dig.  | 
55.*] 

18.  Statutes  (|  64^)— Partial  iNVAUDirr— 
Emi.nent  Domain. 

If  26  Del.  laws,  c.  189,  authorizing  bonle- 
vard corporations  to  condemn  land  for  boule- 
vard purposes,  does  exempt  such  corporations 
frnni  devoting  the  land  to  public  purnoses  in- 
definitely, it  IS  to  that  extent  only  invalid. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {{  68-66;  Dec.  Dig.  1.64.*] 

19.  CoNSTmrrioNAi.    Law     ({    48*)- Oon- 

STBUCTION    IN    FATOB    OF    CONSmTUTIONAI.- 

iir. 

While  statutes  delegating  the  power  of 
eminent  domain  are  stricuy  construed,  and  re- 
stricted to  their  clear  expression  and  intention, 
the  usual  presumptions  apply  in  favor  of  their 
constitutionality,  and  the  court  should  so  con- 
strue them,  if  possible,  as  to  sustain  their  con- 
stitntionality. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.f  46;    Dec.  Dig.  I  48.*] 

20.  Constitutional  Law  (|  64*)— Lboisla- 
nvB  Powers  —  Delegation  to  Corpora- 
tions 

26  DeL  Laws,  c.  189,  authorising  the  con- 
struction by  a  boulevard  corporation  of  a 
boulevard  throughout  the  whole  length  of  the 
state,  creating  a  commission  to  have  the  abso- 
lute discretion  of  determining  the  feasibility 
and  desirability  of  the  route,  requiring  plans 
to  be  filed  with  the  Secretary  of  State,  and 
providing  that  they  cannot  be  filed  until  ap- 
proved by  the  state  commission,  is  not  invalid 
as  delegating  to  the  corporation  the  power  of 
determining  whether  a  state  highway  shall  be 
coustructed;  the  Legislature  having  itself  de- 
termined that  it  shall  be. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  ||  91,  92;   Dec  Dig.  { 

64.  j 

21.  Constitutional  Law  (|  64*)— Legisla- 
tive Powers  —  Delegation  to  Corpora- 
tions. 

That  a  bonlevard  is  to  be  used  in  part  as  a 
road  for  vehicles  does  not  preclude  the  state 
from  delegating  to  corporations  the  right  to 
condemn  lands  therefor. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  {|  91,  92;  Dec  Dig.  | 
64,*] 

22.  Constitutional  Law  {\  64*)- Delega- 
tion OF  Power — Cowstruction  and  Oper- 
ation of  Legislative  Acts. 

26  Del.  Laws,  n    i&9,  autYiOTmni^  the  con- 
struction  of  boule-yJ   Aa  W  corporations,  part 
to  be  used  as  a  ro»V  (ot  NeVicles  and  part  for 
other   public   utiVJ*.^^  *■  „-fti  VTO''\fli'tti  Aat  the 
corporation  may  J"*^ai     \ett»^'  ^'^  o^'^erwvse  dis- 
pose of  any  of  it^  *^H«.t'  „vi\»e*'  *<>*V°^  author- 
ize such  corporate    «  flJ^'=^^V»™\«  *>?^T  ^^^>>  ''^ 
eminent_domMnJ^^^^^V<' ^vvtt  ^»  'i^^^-  \^^»Vv4  as 


^tMh  fc^«Qrt  lEi4L«xm 
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constituting   a   delegation  of   the   atate's  sov- 
ereign power, 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig,  |{  91,  02;  Dec.  Dig.  S 
64.*] 

23.  COBPORATIONS    (I    370»)  —  Fbarchises  — 
Gbant— Validity. 

That  26  Del.  Ijawa,  c.  189,  grants  to  boule- 
vard corporations  franchises  ordinarily  exer- 
cised by  separate  and  distinct  corporations, 
does  not  render  it  invalid.  « 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  SJ  1511-1618;  Dec.  Dig.  { 
370.*] 

24.  CoNSTiTtmONAL  Law    (J  64»)— Dbleoa- 

TION  OF  SOVEH'ETQNTY. 

26  Del.  Laws,  c.  189,  authorizes  the  con- 
struction of  boulevards  by  corporations,  the 
part  to  be  used  for  vehicles  to  be  conveyed  to 
and  maintained  by  the  state,  and  authorizes 
the  corporation  to  institute  actions  to  compel 
the  state  to  maintain  such  part  of  the  boule- 
vard in  as  good  condition  as  when  conveyed  to 
it.  Held  that,  while  the  authorization  to  insti- 
tute such  actions  may  be  unwise,  it  is  not  In- 
valid, as  a  delegation  of  the  state's  sovereign 
powers;  the  question  of  whether  the  necessity 
for  repairs  exists  or  not  being  in  every  case 
a  question  determinable  by  the  court,  and  not 
the  corporatiob,  especially  as  there  is  nothing 
in  the  act  precluding  the  Legislature  from  ac- 
quiring boulevards  from  the  boulevard  corpo- 
rations by  the  exercise  of  the  power  of  emi- 
nent domain. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  H  91,  92;  Dec.  Dig.  { 
64.  J 

25.  Prohibitioit  (I  28*)— Scopb  of  Irquirt 
AND  P0WEB8  or  Court. 

The  Supreme  Court,  on  a  petition  for  a 
writ  of  prohibition,  cannot  determine  issues  of 
fact  dehors  the  record,  raised  by  the  petition, 
answer,  and  accompanying  afiSdavits;  it  hav- 
ing no  machinery  for  the  determination  of  such 
Issues. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  I  77;  Dec.  Dig.  {  28.*] 

26.  Statutes  (|  285*)— Enactment— Passage. 
26  Del.  Laws,  c.  189,  was  constitutionally 

enacted;   the  enrolled  bill  being  the  one  passed 
by  the  Legislature. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {{  17,  27,  384,  886;    Dec.  Dig.  i 

Orlgliial  petition  by  Jehu  B.  Glendanlel  for 
a  writ  of  prohibition  against  Henry  G.  Con- 
rad, Associate  Judge  resident  In  Sus8e;c  Coun- 
ty, and  others.  On  rule  to  show  cause  why 
the  writ  should  not  issue.  Rule  discharged, 
and  petition  dismissed. 

Rule  to  show  cause  why  a  writ  of  prohibi- 
tion should  not  issue  to  the  said  Henry  C. 
Conrad,  Associate  Judge  resident  in  Sussex 
county. 

Argued  before  CURTIS,  Ch.,  PENNE- 
WILI/k  O.  J.,  and  BOYCE,  WOOLLET,  and 
BICE,  JJ. 

Henry  Ridgely,  of  Dover,  and  Caleb  S. 
Layton,  of  Dover,  for  complainant.  Charles 
W.  Cullen,  of  Georgetown,  and  Robert  H. 
Richards,  for  respondents. 

PENNEWILL^  C.  J.  (delivering  the  opin- 
ion of  the  court).  On  the  2d  day  of  March, 
1911,  the  Senate  and  the  House  of  Repre- 


sentatives of  the  state  of  Delaware  received 
from  the  Governor  of  this  state  a  8peti:i; 
message,  which  message  contained  tbe  con- 
text of  a  letter  the  Gov«mor  bad  received 
from  OetL  T.  Coleman  du  Pont,  and  tbe  let- 
ter set  forth  that  if  the  state  of  Delaware 
by  proper  legislative  action  would  auttiorize 
and  enable  tbe  same,  be,  T.  Coleman  du 
Pont,  through  a  corporation,  would  acquire 
by  purchase  or  condemnation,  a  strip  of  land 
not  less  than  100  nor  more  than  200  feet 
wide,  extending  from  some  point  in  tbe 
northern  part  of  New  Castle  county  to  thv 
southern  boundary  of  the  state,  upon  which 
strip  of  land  the  said  corporation  would  con- 
struct a  good  modem  road,  from  12  to  18 
feet  wide,  throughout  the  whole  leugtb  of 
tile  state ;  that  a  portion  of  said  strip  of  land 
not  less  than  30  feet  wide  should  be  devoted 
to  the  vehicular  road  and  its  accessories, 
and  upon  the  remaining  portion  of  tbe  strip 
of  land  acquired  the  said  corporation  should 
have  the  right  to  construct  certain  other  pot>- 
lic  utilities  and  to  plant  trees,  grass  or  shrub- 
bery; that  as  soon  as  tbe  vehicular  road 
was  completed  the  said  corporation  should 
convey  title  to  the  30  foot  wide  portion  of 
said  strip  of  land  devoted  to  said  vehicular 
road,  unto  the  state  of  Delaware,  free  cf 
cost  to  the  state,  and  that  tbe  state  should 
be  required  forever  to  maintain  tbe  road  in 
the  same  condition  as  when  turned  over  to 
it;  that  it  might  not  be  desirable  to  im- 
niediately  use  the  part  of  the  said  strip  of 
land,  other  than  the  30  feet  devoted  to  tbe 
road,  for  any  of  the  public  utilities;  tliat 
the  use  of  boulevards  for  public  utilities 
would  be  practicable  and  that  every  part  of 
the  state  would  be  enabled  to  enjoy  many 
public  utilities  at  a  minimum  cost  by  tbe  uar 
of  a  boulevard  as  a  main  trunk.  Tbe  sug- 
gestion was  mads  that  the  part  of  the  strip 
of  land  not  used  for  vehicular  travel  should 
be  exempt  from  taxation  for  50  years,  or 
until  used  by  some  of  the  public  utilities. 

The  Governor,  in  his  message,  recommend- 
ed the  enactment  of  proper  legislation  to  ti- 
fectuate  the  proposal. 

The  Senate  the  same  day  sent  a  concur- 
rent resolution  to  the  House  of  Representa- 
tives, providing  for  a  Joint  session  of  tbe 
two  houses  to  consider  the  message  of  the 
Governor,  aud  on  March  10,  1911,  a  concur- 
rent resolution  was  passed,  providing  for  a 
Joint  session  for  the  purpose  of  coufereiKv 
with  Mr.  du  Pont  in  respect  to  tbe  highway 
proposition,  pursuant  to  which  resolution  th« 
said  session  was  held  in  the  Dover  Opera 
House. 

Some  time  after  the  10th  of  March,  1911. 
a  bill  covering  the  essentials  of  the  proposal, 
as  contained  in  the  du  Pont  letter,  was  In- 
troduced in  the  General  Assembly  as  an 
amendment  to  the  General  Corporation  Law 
of  the  state,  and  on  the  31at  day  of  Marcli. 
1911,  the  Governor  of  the  state  approved  an 


•For  other  cases  sm  ssiae  topic  and  sactlon  NUMBBR  In  Dec.  Dig.  A  Am.  Dig.  Koy  No.  Sertw  A  Rop'r  ta4nt> 


Digitized  by 


Google 


DeL) 


diBNDANIBIj  T.  OONBAD 


1089 


act  which  had  theretofore  been  passed  by  the 
General  Assembly  of  the  state  of  Delaware, 
entitled  "An  act  to  amend  an  act  entitled, 
'An  act  providing  a  general  corporation  law' 
(being  chapter  273,  volume  21,  Laws  of  Dela- 
ware, as  amended)  by  authorizing  the  or- 
ganization of  bonleyard  corporations,"  which 
said  last  mentioned  act  is  printed  in  volnme 
26  of  the  Session  Laws  of  the  state  of  Dela- 
ware as  chapter  189  thereof. 

On  the  16tb  day  of  October,  1911,  Thomas 
Coleman  du  Pont,  Lewis  L.  Dunham,  Frank 
M.  Williams,  Sidney  H.  Henry,  and  Paul  E. 
Wilson,  under  authority  of  said  last  men- 
tioned act,  filed  in  the  office  of  the  Secretary 
of  State  of  the  state  of  Delaware  articles 
of  association,  whereby  was  created  a  cor- 
poration by  the  name  of  "Coleman  du  Pont 
Road,  Incorporated,"  which,  by  its  said 
articles  of  association,  disclosed  its  object 
and  purpose  to  be  that  "of  forming  a  corpo- 
ration, which  shall  hare  perpetual  succes- 
sion, for  the  purpose  of  locating,  building, 
constructing,  maintaining  and  operating  a 
boulevard  extending  from  a  place  in  the 
northern  part  of  New  Castle  county,  by  as 
nearly  a  straight  course  as  may  prove  feas- 
ible and  desirable,  through  the  state  of  Dela- 
ware to  the  southern  boundary  thereof,  and 
for  the  purpose  of  constructing  upon  said 
boulevard  a  well  built  road  for  vehicular 
travel  such  as  is  required  by  said  act  as 
amended,  and  for  the  purpose  of  construct- 
ing, maintaining,  and  operating  upon  said 
boulevard  a  railway  or  railways  for  the 
transportation  of  frdgbt  and  passengers,  the 
carriages,  coaches  and  cars  of  which  are  to 
be  moved  or  propelled  by  electricity,  by 
cable,  or  motor,  or  by  any  improved  motive 
power  other  than  steam,  and  for  the  purpose 
of  laying,  maintaining  and  operating  pipes 
and  conduits  beneath  the  surface  of  said 
boulevard  for  distributing  steam,  Iieat  and 
power,  and  for  the  purpose  of  distributing 
along  said  boulevard,  either  by  poles  and 
wires  above  the  surface  or  by  pipes  or  con- 
duits and  wires  below  the  surface,  electricity 
and  electric  current  for  any  purpose  what- 
soever, and  for  the  purpose  of  laying,  main- 
taining and  operating,  beneath  the  surface 
of  said  boulevard,  pipes,  tubes,  mains  and 
conduits  for  the  distribution  or  transporta- 
tion of  gas,  water  or  oil  or  any  other  useful 
article,  and  for  the  purpose  of  constructing 
and  operating,  either  upon  or  under  the  sur- 
face of  said  boulevard,  or  both  upon  and 
under  the  surface  thereof,  telegraph  or  tde- 
phone  lines,  by  means  of  poles  and  wires,  or 
cables,  or  underground  conduits,  or  other- 
wise, and  for  the  purpose  of  beautifying  said 
boulevard  by  means  of  trees,  grass,  flowers 
and  shrubbery,  and  for  the  purpose  of  gen- 
erating, manufacturing,  producing  and  pro- 
viding steam,  heat,  power,  electricity,  electric 
current,  gas,  water,  oil,  or  any  other  useful 
article  for  distribution  by  means  of  the  agen- 
cies hereinabove  mentioned,  and  for  the  pur- 


pose of  distributing  and  selling  steam,  heat, 
power,  electricity,  electric  current,  gas,  wa- 
ter, oil,  or  any  other  useful  article,  and  for 
the  parpose  of  transmitting,  sending  and 
receiving  telegraph  and  telephone  messages, 
by  means  of  the  appropriate  agencies  afore- 
said, and  also  for  the  purpose  of  using  said 
boulevard  for  any  other  purpose  not  unlaw- 
ful and  not  necessarily  detrimental  to  the 
use  of  the  said  road  for  vehicular  travel  to 
be  constructed  thereon.    •    •    •" 

The  said  corporation  organized  the  same 
day,  and  at  its  meeting  for  organization 
adopted  the  following  resolution,  viz.: 

"Resolved,  that  the  proper  officers  of  this 
corporation  do  proceed  forthwith  to  take  the 
necessary  steps  to  enable  the  corporation 
to  condemn  any  land,  sand,  earth,  gravel  or 
other  materials  that  may  be  necessary  to  be 
taken  and  used  in  the  construction  of  the 
boulevard,  to  construct  which  tliis  corpora- 
tion was  organized;  and 

"Be  it  further  resolved,  that  the  proper 
officers  of  this  corporation  be,  and  they  here- 
by are,  authorized  to  execute  all  notices, 
petitions  or  other  papers  necessary  and 
proper,  and  advised  by  counsel,  to  effectuate 
the  condemnation  of  any  such  land,  sand, 
earth,  gravel  or  other  material,  and  to  affix 
the  corporate  seal  of  this  corporation  there- 
to." 

The  said  corporation  thereafter  proceeded 
to  make  surveys  and  to  establish  the  route, 
or  parts  thereof,  of  its  said  boulevard,  in 
accordance  with  the  requirements  of  said 
act,  and  did  further  proceed  to  acquire  its 
right  of  way.     On  the  18th  of  November, 

1911,  the  directors  of  said  corporation  did 
adopt  a  fixed  general  plan  for  the  develop- 
ment and  construction  of  the  boulevard  to 
be  built  by  said  corporation.  On  the  4tb  of 
January,  1912,  the  said  corporation  deposited 
in  the  office  of  the  Secretary  of  State  a  sur- 
vey of  a  section  of  the  route  of  its  said 
boulevard  extending  from  the  town  of 
Georgetown  to  or  near  the  town  of  Milford, 
said  section  being  all  located  in  the  county 
of  Sussex  and  state  of  Delaware,  pnd  pass- 
ing through  the  lands  of  Jehu  H.  Clendaniel, 
the  petitioner.     On   the  24th  day  of  April, 

1912,  the  said  corporation,  having  previously 
given  the  notice  prescribed  by  said  act,' 
presented  a  petition  to  Henry  C.  Conrad, 
Associate  Judge  resident  in  Sussex  county, 
for  the  purpose  Of  condemning  the  right 
of  way  for  its  said  boulevard  through  the 
lands  of  the  said  Clendaniel,  wherein  the 
said  corporation,  inter  alia,  did  aver  that 
"for  the  purpose  of  locating  and  constructing 
said  boulevard  mentioned  and  authorized  by 
the  charter,  or  certificate  of  incorporation,  ■ 
of  the  said  Coleman  du  Pont  Road,  Incor- 
porated, and  for  the  purpose  of  construct- 
ing upon  said  boulevard  a  well  built  road 
for  vehicular  travel,  of  the  character  afore- 
said, and  for  the  purpose  of  constructing, 
maintaining  and  operating  upon  said  boule- 
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vard  a  railway  or  railways  for  the  trans- 
portation of  freight  and  passengers,  of  the 
character  aforesaid,  and  for  the  purpose 
of  laying,  maintaining  and  operating  be- 
neath the  'snrface  of  said  boulevard  pipes, 
tubes,  mains  and  conduits  for  public  use  and 
accommodation  in  the  distribution  and  sale 
of  steam,  beat,  power,  electric  current,  gas, 
water,  oil  or  other  useful  article,  and  for  the 
purpose  of  distributing  along  said  boule- 
vard. In  the  manner  aforesaid,  electricity  and 
electric  current,  and  for  the  purpose  of  con- 
structing and  operating,  by  me^ns  of  said 
boulevard,  in  any  of  the  manners  above  In- 
dicated, telegraph  atad  telephone  lines,  for 
public  use  In  transmitting,  sending  and  re- 
ceiving messages  or  intelligence,  at  reason- 
able rates  or  charges,  and  for  the  purpose 
of  'beautifying  said  boulevard,  as  aforesaid. 
It  Is  necessary  that  the  corporation,  petition- 
er, shall  take  and  appropriate  the  following 
described  parcel  of  land,"  etc.,  and  in  which 
said  petition  the  said  corporation  did  far- 
ther aver  that  It  "Intmds  In  good  faith  to 
complete  all  of  the  said  several  public  utlU- 
tlee,  for  which  It  Is  necessary  to  take  said 
land,  as  aforesaid,  and  to  operate  the  same, 
or  cause  the  same  to  be  completed  and  op- 
erated." 

At  the  time  of  filing  said  petition,  and  sub- 
sequent to  the  filing  thereof,  the  said  Jehu  H. 
Clendanlel,  through  his  counsel,  challenged 
the  Jurisdiction  of  the  said  Associate  Judge 
to  entertain  said  petition  or  take  any  ac- 
tion thereon,  upon  the  ground  that  the  stat- 
ute by  which  said  proceeding  is  authorized, 
to  wit,  the  said  chapter  189,  volume  26,  of 
the  Laws  of  Delaware,  is  unconstitutional 
and  void  and  therefore  conferred  no  Juris- 
diction upon  said  Associate  Judge  in  the 
premises.  This  objection  of  the  said  counsel 
for  said  Clendanlel  was  overruled  by  the 
said  Associate  Judge  and  the  motion  of  the 
said  Clendaniel's  counsel  to  dismiss  the  said 
petition  was  denied,  and  the  said  Associate 
Judge  adjourned  further  action  on  said  peti- 
tion until  the  11th  day  of  May,  1912,  for 
further  proceedings  thereon  according  to 
law. 

Subsequently,  on  the  3d  day  of  May,  1912, 
the  said  Clendanlel,  through  bis  counsel,  filed 
a  petition  In  this  court  praying  for  the  is- 
suance by  this  court  of  its  writ  of  prohibi- 
tion to  prevent  the  said  Associate  Judge 
from  further  proceeding  in  the  premises.  In 
bis  said  petition,  the  said  Clendanlel  chal- 
lenges the  constitutionality  of  said  ctiapter 
189,  volume  26,  of  the  Laws  of  Delaware^ 
and  also  raises  a  question  of  fact  dehors 
the  record,  by  charging  that  the  said  corpo- 
'  ration,  or  that  the  said  directors  thereof, 
do  not  intend  In  good  faith  to  devote  the 
whole  of  jthe  said  boulevard,  200  feet  in 
width,  to  the  public  use*  and  have  no  plan 
for  the  devotion  of  any  part  thereof  to  the 
public  use,  unless  it  be  the  portion  upon 
which  Is  to  be  built  ft  road  for  vehicular 


traveL  With  this  petition  the  said  Cloi- 
daniel  filed  six  affidavits,  identical  in  form 
and  substance,  made  by  William  I.  Simpson, 
James  P.  Lofland,  Frederick  H.  Whitehead. 
Lizzie  H.  Whitehead,  Willard  S.  Dickersou 
and  John  Kern,  who  depose  and  say  that 
Thomas  Coleman  du  Pont,  as  president  of 
said  Coleman  du  Pont  Road,  Incorjiorated. 
has  repeatedly  stated  and  admitted  that  no 
plan  has  been  formed  to  devote  any  part 
of  the  boulevard  not  used  for  the  road  for 
vehicular  travel  to  the  public  use  and  that 
there  exists  only  a  general  intention  to  con- 
struct public  utilities  thereon  at  some  indefi- 
nite future  time,  or  to  dispose  of  the  same 
in  some  manner,  and  that  the  use  to  which 
said  residue  of  said  boulevard  will  be  de- 
voted is  Indefinite  and  contingent,  and  that 
the  said  deponents  do  not  believe  that  the 
said  directors  of  said  corporation  intend  in 
good  faith  to  devote  said  residue  to  ttte 
public  use  but  desire  to  acquire  the  same 
for  speculative  purposes. 

Upon  this  petition,  this  court  issued  a  role 
upon  the  above  named  defendants  to  show 
cause  why  the  writ  of  prohibition  prayed  for 
should  not  issue,  and  made  such  rule  return- 
able May  11,  1912. 

At  the  return  day  of  said  rule,  tbe  As- 
sociate Judge  filed  his  answer  or  xetum, 
which  was  in  effect  but  a  certification  from 
him  to  this  court  of  a  true  copy  of  the  rec- 
ord of  the  said  proceeding  before  him.  At 
the  same  time,  the  other  defendants  filed 
their  return  or  answer,  under  oath,  whM'eln 
they  do  aver  their  intention,  and  tbe  inten- 
tion of  Coleman  du  Pont  Road,  Incorporat- 
ed, to  devote  the  whole  of  said  boulevard, 
200  feet  in  width,  to  the  public  use,  ajid  do 
set  forth  a  plan  for  tbe  development  of  th* 
whole  of  said  boulevard,  adopted  by  said 
corporation,  and  state  the  manner  in  wtiicb 
the  said  corporation  intends  to  devote  said 
boulevard  to  the  puUlc  use.  Thus,  by  tbe 
petition  and  answer,  in  addition  to  the  con- 
stitutional questions  raised,  there  Is  raised 
a  distinct  issue  of  fact  dehors  the  record. 
In  addition  to  their  return  or  answer,  the 
last  named  defendants  also  filed  an  affidavit 
of  Thomas  Coleman  du  Pont,  wherein  are 
denied  In  substance  the  material  averments 
contained  in  the  said  six  afiidavits  filed 
with  the  said  petition ;  and  certain  other  affi- 
davits are  also  filed  by  the  said  defendano 
negativing  the  averments  of  said  offidariu 
filed  on  behalf  of  the  petitioner. 

It  is  contended  that  the  statute  In  ques- 
tion Is  tn  conflict  with  section  16,  article  - 
of  the  Constitution  of  this  state,  in  that  it 
amends  chapter  273,  volume  21,  Laws  of  Pet- 
aware,  being  an  act  entitled  "An  act  provid- 
ing a  general  corporation  law,"  by  incon-o- 
rathtg  therein  provisions  not  germane  to  tbr 
subject  of  said  chapter  and  not  ezpress><i! 
in  the  title  thereof,  and  also  that  the  said 
amendatory  act,  being  chapter  189,  volnaif 
26,  Laws  of  Delaware,  Is  Id  conflict   wiU 
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said  constitutional  provision  in  that  it  em- 
braces more  tban  one  sabject. 

Tlie  Constitution  provides  that  "no  bill  or 
joint  resolntlon,  except  bills  appropriating 
money  for  public  purposes,  shall  embrace 
more  than  one  subject,  which  shall  be  ex- 
pressed in  its  title."    . 

Many  states  have  constitutional  provi- 
sions, exactly  or  substantially,  similar  to  our 
own  respecting  the  title  of  a  bill,  and  there 
have  been  many  decisions  of  the  courts  there- 
on. There  is,  in  the  main,  remarkable  har- 
mony in  the  cases  as  to  the  real  purpose  of 
the  constitutional  provision.  Its  meaning  and 
scope.  I 

The  following  language  used  by  this  court 
in  the  case  of  Monagan  v.  Lewis,  6  Penne- 
will,  218,  69  Atl.  948,  10  Ann.  Gas.  1048,  ex- 
presses the  thought  and  meaning  of  the 
courts  in  practically  all  the  cases,  viz.: 

"The  object  of  this  important  provision  of 
the  Constitution  is  to  prevent  the  joining  in 
one  act  of  several  incongruous  matters,  and 
to  prevent  deception  by  provisions  of  which 
the  title  gives  no  intimation. 

"While  such  construction  should  l>e  given 
to  this  provision  as  will  prevent  the  evils 
it  was  intended  to  remedy,  it  should  not  be 
so  construed  as  to  defeat  or  embarrass  legis- 
lation where  there  has  been  a  substantial 
compliance  with  its  requirements.  Where  it 
is  possible,  it  should  be  so  construed  as  to 
uphold  rather  than  destroy  legislation. 

"If  all  parts  of  an  act  relate  directly  or 
indirectly  to  the  general  subject  of  the  act, 
it  is  not  open  to  the  objection  of  plurality. 

"The  Constitution  does  not  require  that 
the  title  should  do  more  than  state  In  general 
terms  the  subject  of  the  act ;  it  need  not  go 
into  details  or  furnish  an  atwtract,  synopsis 
or  index  of  the  contents  of  the  act" 

Judge  Cooley  in  his  worlc  on  Constitution- 
al Limitations  (7th  Ed.)  209,  says : 

"There  has  been  a  general  disposition  to 
construe  such  a  constitutional  provision  liber- 
ally rather  than  to  embarrass  legislation  by 
a  construction  whose  strictness  is  unneces- 
sary to  the  accomplishment  of  the  beneficial 
purposes  for  which  It  was  adopted." 

The  same  writer  at  page  172  says:  "The 
generality  of  a  title  is  no  objection  to  it,  so 
long  as  it  is  not  made  a  c(Tver  to  legislation 
incongruous  in  itself,  and  which  by  no  fair 
Intendment  can  be  considered  as  having  a 
necessary  or  proper  connection." 

In  the  case  of  People  v.  Gaslight  Co.,  205 
III.  490,  68  N.  E.  952,  98  Am.  St.  Rep.  244, 
the' court  said:  "It  is  clear  that  the  broader 
and  more  general  the  subject  the  greater  the 
number  of  particular  or  subordinate  subjects 
which  will  be  embraced  within  it." 

Applying  these  principles  to  the  present 
case,  must  the  act  in  question  be  declared 
Invalid? 

It  will  t>e  noted  that  the  title  of  the  amend- 
atory act  is  very  general,  and  tliat  the  act 
which  it  amends  is  still  more  general. 

The  plaintiff  insists  "that  the  said  pre- 
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tended  act  of  the  General  Assembly  of  the 
state  of  Delaware  undertook  to  amend  the 
act  entitled  'An  act  providing  for  a  general 
corporation  law'  by  incorporating  therein 
provisions  which  were  not  germane  to  the 
subject  of  said  last  mentioned  act,  and  which 
were  not  expressed  in  the  title  thereof,"  and 
tiiat  the  act,  therefore,  embraced  more  than 
one  subject,  which  is  not  expressed  in  its 
title. 

In  order  to  establish  this  fact  recourse  is 
had  to  the  legislative  record  as  well  as  to  the 
bill  itself. 

[1]  We  have  no  doubt  that  reference  may 
be  had,  in  certain  cases,  to  the  message  of 
the  Governor  and  other  matters  constituting 
a  part  of  the  legislative  record  in  connection 
with  the  bill,  to  aid  the  court  in  ascertain- 
ing its  real  object  It  is  urged  that  such 
record  clearly  shows  that  the  object  of  the 
bill  was  the  securing  of  a  state  highway. 

Whatever  may  be  thus  shown,  we  think  It 
is  nothing  more  than  is  disclosed  by  the  bill 
itself,  and  it  is,  therefore,  of  no  assistance  in 
determining  the  question  under  consideration. 

Counsel  for  the  plaintiff,  quoting  from  the 
Delaware  case  of  State  ▼.  Ferschke,  81  AtL 
401,  say: 

"Unquestionably  tlie  principal  object  of 
said  constitutional  provision  is  that  the  tlUe 
of  an  act,  when  published,  shall  be  sufficient- 
ly comprehensive  to  give  to  the  people,  as 
well  as  the  members  of  the  Legislature,  fair 
and  reasonable  notice  of-  the  subject-matter 
of  the  legislation  proposed." 

They  say  that,  testing  the  bill  by  this  prin- 
ciple, no  one  reading  the  title  "An  act  pro- 
viding a  general  corporation  law,"  or  the 
title  of  the  amendatory  act,  would  suspect 
that  the  highway  system  of  the  state  was 
involved,  that  a  new  state  road  was  contem- 
plated, that  a  nev  state  official  was  to  be 
created,  and  that  a  new  item  of  public  ex- 
pense was  to  be  incurred.  The  title  of  the 
amendatory  act,  it  is  insisted,  "is  no  more  il- 
luminating than  the  title  of  the  act  amended, 
but  rather  the  reverse,  for  the  addition  of 
the  words  'by  authorizing  the  organization 
of  boulevard  corporations'  would  merely  lead 
the  reader  of  the  title  to  believe  that  the 
object  of  the  bill  was  the  formation  of  street 
construction  companies."  It  is  not  contended 
that  the  organization  of  boulevard  corpora- 
tions could  not  have  been  embraced  in  the 
general  corporation  act,  but  it  is  strongly 
insisted  that  the  amendatory  act  contains 
provisions  that  are  foreign  to  the  subject  of 
Iwulevard  corxx>rations. 

[2]  We  will  consider,  therefore,  this  ques- 
tion :  Whether  an  act  authorizing  the  -organi- 
zation of  boulevard  corporations  would  be  in 
conflict  with  the  constitutional  provision 
above  mentioned. 

The  answer  to  this  question  must  depend 
upon  the  meaning  of  the  word  "boulevard." 
What  does  it  embrace  or  suggest?  Certainly 
much  more  than  It  anciently  imparted,  viz., 
"a  promenade  on  a  demolished  fortification." 
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Later  It  was  defined  to  be  "a  broad  street, 
promenade  or  walk  planted  with  rows  of 
trees." 

In  the  light  of  modem  conditions  the  word 
most  be  given  a  broader  significance  still. 
To  the  jrapular  mind  and  understanding  it 
suggests,  at  least,  a  broad  and  attractive 
highway,  designed  and  used  for  the  transpor- 
tation of  persons  and  things.  Such  transpor- 
tation may  be  by  any  of  the  means  now  com- 
monly employed  on  the  streets  of  a  city  or 
on  the  roads  of  the  country.  A  boulevard 
from  the  city  of  Wilmington  to  the  southern 
boundary  of  the  state  conveys  the  idea  of  a 
state  highway  of  course,  and  it  is  entirely  in 
keeping  with  such  idea  that  the  highway 
should  be  ornamented  by  trees  and  other 
parking  features. 

The  general  subject  of  the  bill,  then.  Is 
that  which  Is  expressed  by  the  title — ^a  broad 
and  attractliie  public  highway;  and  we  think 
it  was  entirely  competent  for  the  Legislature 
to  provide  in  the  bill  for  the  construction  on 
said  highway  of  any  means  of  transportation 
now  In  common  use.  Railway,  telegraph, 
telephone,  and  pipe  lines  are  agencies  com- 
monly employed  today  for  transportation 
purposes,  and  they  cannot  be  regarded  as 
Incongruons  with,  or  foreign  to,  the  general 
subject  of  the  amendatory  act,  to  wit,  the 
organization  of  boulevard  corporations.  The 
matters  contained  in  the  act,  when  thus  con- 
sidered, do  not  constitute  distinct  subjects, 
but  merely  express  different  ideas  and  pur- 
poses relating  to,  and  connected  with,  the 
same  subject 

[8]  Matters  which  constitute,  apparently, 
two  distinct  and  separate  subjects,  are  not 
so,  in  the  meaning  of  the  constitutional  pro- 
vision, unless  they  are  Incongruous  and  di- 
verse to  each  other. 

[4,  f  ]  The  authorities  all  agree  that  if  the 
provisions  of  the  act  relate  directly  or  In- 
directly to  the  same  subject,  are  naturally 
connected,  and  are  not  foreign  to  the  subject 
expressed  in  the  title,  they  will  not  be  held 
nnconstitutlonal,  as  in  violation  of  the  pro- 
vision under  consideration.  It  is  not  violat- 
ed by  any  Act  having  various  details  prop- 
erly pertinent  and  germane  to  one  general 
subject.  And  the  authorities  also  practical- 
ly agree  that,  where  the  title  provides  for 
the  organization  of  a  corporation,  the  act 
may  include  any  provisions  relating  to  the 
operation,  regulation,  control  and  mainte- 
nance of  the  corporation. 

Chief  Justice  Parker  in  the  case  of  Boh- 
mer  v.  Haflen,  161  N.  T.  390,  55  N.  E.  1047, 
used  the  following  language: 

"While  the  title  refers  to  the  construction 
only  of  a  railway  and  tracks,  the  regulation 
of  the  portion  of  the  completed  railroad  be- 
longs to  and  goes  with  it  Anything  germane 
to  the  general  subject  of  building  and  operat- 
ing a  railroad  might  have  been  included  in 
the  original  act  of  1863  [Acts  1863,  c.  361], 
provided  it  was  not  prohibited  by  some  con- 
stitutional provision.    And  that  which  might 


have  been  Included  in  the  original  act  with-  | 
out  offending  the  constitutional  provision  un- 
der consideration  may  be  incorporated  into 
it  subsequently  by  amendment  without  t 
change  of  title." 

And  in  the  present  case,  if  the  aeverol  pro- 
visions of  the  amendatory  act  are  germane 
to  the  general  subject  of  boulevard  corpora- 
tions, and  might  have  been  Included  in  the 
original  act,  they  can  be  incorporated  b; 
amendment. 

In  some  cases  it  has  been  held  that  In  ao 
act  to  incorporate  a  railroad  company  a  pro- 
vision that  any  incorporated  town  might  sub- 
scribe to  the  capital  stock  by  an  election,  and 
issue  bonds  in  payment  of  the  stock,  was 
not  foreign  to  the  title.  It  was  contended 
that  such  statutes,  so  far  as  they  nndprtoofc 
to  authorize  municipalities  to  subscribe  to 
the  capital  stock  of  tlie  corporations,  were 
unconstitutional,  because  they  embraced  two 
distinct  subjects,  one,  the  incorporation  of 
the  railroad  company,  and  the  other,  the 
enlargement  of  the  corporate  powers  of  mn- 
nldpal  corporations,  the  first  of  wlilcli  alone 
was  expressed  in  the  title.  It  la  clear  we 
think,  that  the  management  and  regulation 
of  boulevard  corporations,  and  the  construc- 
tion, management  and  regulation  of  the  pub- 
lic utilities  mentioned  in  the  act  may  oil  be 
reasonably  contemplated  by,  and  embraced 
within  the  definition  of  a  boulevard,  and  that 
they  are  germane  to  and  connected  with  such 
general  subject 

[6]  But  It  is  Insisted  that  the  statute  deals 
with  more  than  one  subject  because  It  re- 
quires a  certain  portion  of  the  bonlevard  to 
be  conveyed  to,  and  maintained  by,  the  state, 
while  the  remaining  part  is  to  remain  within 
the  control  of  a  private  corporation.  We 
cannot  see  that  such  a  requirement  makes 
the  portion  conveyed  to  the  state  any  tbe  teas 
a  part  of  the  boulevard  which  is  composed 
of  the  entire  strip  of  land  which  tlie  corpo- 
ration was  authorized  to  acquire. 

According  to  our  conception  ot  tbe  act 
there  is  contemplated  by  Its  provtelona  a  sin- 
gle scheme,  one  comprehensive  idan  of  pub- 
lic improvement  The  entire  strip  of  land 
constitutes  the  boulevard;  and  that  is  an  en- 
tity. It  Is  not  separable.  Upon  that  portion 
of  the  strip  outside  the  vehicular  road  cer- 
tain utilities  may  be  constructed,  or  suet 
portion  may  be  used  for  parking  features  cr 
purposes — such  as  walks,  trees  and  other 
ornamentation  and  convenience.  But  the  ea- 
tire  strip  must  be  open  to  public  use,  and  to 
some  use  contemplated  by  the  act 

It  is  argued  that  the  fact  that  the  30-foo: 
strip  is  to  belong  to  and  be  under  the  care 
and  charge  of  the  state,  and  that  the  residik- 
of  170  feet  is  to  belong  to  and  be  under  tbe 
control  of  a  private  corporation,  separate^ 
the  two  as  wholly  and  actually  as  thou:k 
they  were  to  be  maintained  and  operated  or. 
opposite  boundaries  of  the  state. 

But  it  is  a  sufficient  answer  to  this  arpi 
meat  to  say  that  tbe  act  itself  i»ovIdea  thit 
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vrhatever  Is  done  by  the  corporation  shall  be 
done  upon  the  "land  acquired  by  it  tor  the 
purpose  of  Its  boulevard."  The  entire  strip 
of  land  is  necessarily  one  Indivisible  ratity. 

We  cannot  see  upon  what  theory  the  own- 
ership and  control  by  the  state  of  the  30-fOQt 
strip  Is  not  germane  to,  or  directly  connect- 
ed  with,  the  organization  of  the  boulevard 
corporation.  Certainly  the  Legislature  had 
the  power  to  make  such  conveyance  a  condi- 
tion to  the  right  of  the  corporation  to  con- 
strnct,  manage  and  operate  the  boulevard, 
-whatever  we  may  think  of  the  wisdom  of  the 
provision.  If  the  construction  of  the  vehicu- 
lar road  Is  germane  to  the  general  subject, 
certainly  Its  maintenance,  after  its  constrac- 
tlon,  would  be  equally  so.  Then,  how  can 
the  fact  that  the  Legislature  saw  flt  to  re- 
quire such  road  to  be  conveyed  to  the  state 
dissociate  it  from  tlie  general  subject?  It 
Is  none  the  less  a  part,  and  the  most  essen- 
tial part,  of  the  boulevard. 

It  is  true  that  the  statute  in  a  sense  deals 
with  more 'than  one  subject-matter,  in  that 
It  deals  with  railways,  telegraphs,  tele- 
phones, pipe  lines,  etc.;  but  the  obvious  an- 
swer to  this  apparent  plurality  is  that  the 
instrumentalities  or  utilities  mentioned  are 
but  parts,  and  reasonable  parts,  of  the  boule- 
vard. They  are  members  or  functions  of  the 
body  which  is  the  boulevard  Itself. 

In  State  v.  Electric  Oo.,  52  Or.  502,  95  Pac. 
722,  the  court  held  that  a  section  of  the  act 
in  question  which  provided  for  the  payment 
to  the  state  of  10  per  cent  of  the  net  profits 
of  the  tolls  as  a  condition  upon  which  the 
grant  is  made  was  embraced  within  the  ti- 
tle of  "An  act  to  appropriate  funds  for  the 
construction  of  a  steamboat  canal."  Such 
a  provision  was  said  to  l>e  properly  connect- 
ed with  the  snbject  of  the  act.  It  is  the  con- 
dition upon  which  the  grant  is  made,  with  a 
view  to  partial  compensation  to  the  state  for 
the  grant  It  is  certainly  not  foreign  to  the 
subject  The  title  to  the  act  contemplates 
the  construction  of  the  canal  and  locks,  and 
the  act  may  properly  embrace  provisions  for 
Its  operation,  Including  compensation  to  the 
state,  and  Is  not  obnoxious  to  the  clause  of 
tbe  Constitution  within  the  mles  above 
quoted. 

[7]  It  cannot  be  successfully  contended 
tbat  the  act  violates  the  constitutional  pro- 
vision in  that  it  provides  for  certain  esemp- 
tions  of  the  property  of  boulevard  companies 
from  taxation. 

This  question  was  distinctly  before  the 
court  in  the  case  of  National  Loan  &  Invest- 
ment Co.  V.  City  of  Detroit,  136  Mich.  451,  90 
N.  W.  380,  where  the  title  was  "An  act  to 
provide  for  the  incorporation  and  r^ulatlon 
of  certain  corporations  generally  known  as 
building  and  loan  associations,"  and  the  act 
relieved  the  associations  from  the  payment  of 
taxes. 

The  court  said :  "We  have  frequently  held 
that  this  section  la  mot  to  t>e  given  a  narrow 


or  strained  constmction,  and  that,  If  the 

provisions  of  the  statute  are  germane  to  the 
subject  expressed  in  the  title,  this  sectioa  is 
sufficiently  complied  with." 

Our  view  of  the  act  In  question  is  that  Its 
general  purpose  was  to  provide  for  state  - 
boulevards,  which  should  contain  a  road  for 
vehicular  travel,  and  that  the  remainder,  not 
required  for  said  road  and  its  reasonable 
construction  and  operation,  might  be  orna- 
mented with  trees,  walks  and  other  parking 
features,  or  devoted  in  part  to  such  purposes 
and  in  part  to  such  public  utilities  as  are 
mentioned  in  the  act.  None  of  these  purpos- 
es we  think  are  inconsistent  with  the  general 
snbject  and  main  Idea  of  the  bill,  to  wit, 
state  boulevards,  as  expressed  in  the  title. 
It  matters  not  therefore  that  the  bill  does 
provide  for  the  maintenance  of  the  vehicular 
road  by  the  state,  and  for  a  new  state  offi- 
cial, and  involves  an  additional  public  ex- 
pense. 

These  are  matters  of  regulation  and  con- 
trol, and  entirely  incidental  to  the  general 
subject,  which  is  the  organization,  construc- 
tion and  operation  of  a  boulevard  through 
the  state.  If  there  was  ahy  doubt  that  tbe 
term  "boulevard"  Is  broad  enough  in  itself 
to  reasonably  include  and  contemplate  the 
various  provisions  of  the  bill,  such  doubt 
must  have  been  removed  by  the  information 
the  public  had  at  the  time  the  bill  was  pend- 
ing in  the  Leglslsture.  If  resort  may  be  had 
to  that  part  of  the  legislative  record  which 
the  plaintiff  has  invoked,  viz.,  the  message 
of  the  Governor,  the  public  discussion,  etc., 
it  is  manifest  that  both  the  members  and  the 
people  knew  that  the  organization  of  boule- 
vard corporations  contemplated  all  the  Im- 
portant provisions  embodied  In  the  bllL  The 
cases  cited  by  the  plaintiff  upon  the  point 
now  under  consideration  do  not  conflict  with 
the  conclusion  we  have  reached.  The  argu- 
ment of  plaintiff's  counsel  Is  based  upon  the 
assumption  that  the  different  provisions  of 
the  bUl  are  separate  and  distinct  subjects. 
They  treat  the  vehicular  road  as  one  thing, 
and  the  other  public  utilities  mentioned  as 
entirely  diverse.  We  regard  the  boulevard  as 
an  entity,  and  as  the  one  general  subject 
which  Includes,  not  only  the  vehicular  road, 
but  also  the  public  utilities  and  ornamenta- 
tion that  may  be  placed  on  tbe  remaining 
part  of  the  land. 

The  cases  cited  belong,  for  the  most  part 
either  to  that  class  where  the  title  of  the 
act  is  deceptive,  or  to  that  other  class  where 
the  title  Is  too  narrow  and  restricted.     In 
the  present  case  the  titie  cannot  he  regarded 
as  deceptive  or   Yesti^^*^*'  because  it  Is  of 
the  most  genera\   p\iata<^^^^»  neither  couceaV 
Ing  the  real  p^  ^  ^\  Kit-  ^'^  ^'^^  ^<»''  taVWng 
to  express  th«.   ^^0*^»\  «o!o^wi^  »*  «^«  ^^^^ 
-     -  ^     ^        fi\\  „  V*-    ■&»»•'««*  o^  ^te 

<iX»  ovV!iV<ytt  ttvat 

qulrement  Ux^O^t  .  f^  *^^* 
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to  the  members  of  the  Legislature,  as  wdl 
as  to  the  people,  ot  the  legislation  proposed. 

In  enacting  the  General  Corporation  Law 
it  was  the  Intention  of  the  General  Assembly 
to  provide  a  broad,  general  scheme  or  plan 
for  the  creation,  regulation  and  management 
of  corporations,  and  for  conferring  powers 
upon  them.  This  general  scheme  InTolves 
the  classification  of  corporations,  and  pro- 
vides different  methods  for  the  formation  of 
different  classes,  and  confers  different  pow- 
ers upon  them. 

If  the  act  is  not  in  conflict  with  the  con- 
stitutional provision  under  consideration  be- 
cause It  proTldes  for  the  creation  and  man- 
agement of  distinct  corporations,  how  can  an 
act  be  held  to  be  unconstitutional  which  sim- 
ply amends  the  general  act  by  Incorporating 
into  it  provisions  for  the  organization,  con- 
struction and  management  of  another  class 
of  corporations,  to  wit,  boulevards? 

We  are  clearly  of  the  opinion  that  the  crea- 
tion of  Iraulevard  corporations,  with  the 
rights,  powers  and  franchises  conferred  by 
the  amendatory  statute,  might  have  been  in- 
cluded in  the  General  Corporation  Act,  with- 
out contravening  the  constitutional  provi- 
sion under  consideration.  Such  being  the 
case,  we  cannot  see  any  reason  for  holding 
that  the  amendatory  act  is  In  conflict  with 
said  provision,  because  it  does  not,  any  more 
than  the  original  act,  deal  with  more  than 
one  subject,  nor  fail  in  its  title  to  express  Its 
subject 

■  [»]  It  Is  contended  by  the  plaintiff  that 
the  statute  in  question  violates  section  1  of 
article  9  of  the  Constitution,  which  provides 
that  "no  corporation  shall  hereafter  be  cre- 
ated, amended,  renewed  or  revived  by  spe- 
cial act,  but  only  by  or  under  general  law," 
and  that  it  also  violates  section  19  of  arti- 
cle 2  of  said  Constitution,  which  provides 
that  "the  general  assembly  shall  not  pass 
any  local  or  special  law  relating  to  •  *  • 
the  laying  out,  opening,  alteration,  main- 
tenance or  vacation,  in  whole  or  in  part, 
of  any  road,  highway,  street,  lane  or  alley." 

In  support  of  this  contention  it  is  argued 
that  the  real  purpose  of  the  statute  was  to 
create  a  special  corporation,  and  to  con- 
struct and  maintain  a  special  road  or  high- 
way. 

It  is  true  that  the  corporation  created  by 
the  act  whose  validity  is  attacked  coald  not 
be  created  by  a  special  act,  neither  could 
the  road  required  by  the  act  to  be  construct- 
ed be  laid  out  and  maintained  under  the 
authority  of  a  local  or  special  law. 

Is  the  act  special  or  local? 

[9]  Very  much  was  made  at  the  argument 
of  the  fact  that  the  legislation  was  asked 
for  by  a  certain  individual,  Mr.  T.  Coleman 
du  Pont,  and  that  he  gave  the  assurance  to 
the  Legislature  that  he  would,  by  and  through 
a  company  to  be  organized  by  him,  do  the 
various  things  authorized  by  the  act.  We 
may  assume  that  the  occasion,  and  the  r^ 


quest,  for  the  enactment  of  the  law  wers 
special,  but  that  does  not  necessarily  de- 
termine the  character  of  the  act — whether 
special  or  generaL  Tery  many,  and  perhaps 
most,  general  laws  are  suggested  to  tbe  Lef- 
islature,  and  their  luissage,  In  a  sense,  se- 
cured, Oh  account  of  special  conditions  ei- 
Isttng  at  the  time.  Very  oftefi  the  necessitr 
for  a  general  law  is  not  discovered  unti'. 
some  individual  interest  or  desire  is  affected 
or  prompted.  A  certain  person  may  ask 
for  the  enactment  of  l^islatlon  that  would 
be  benefldal  to  himself,  and  the  Legislature 
may  conclude  that  such  legislation  would  be 
of  general  benefit,  and  enact  a  general  stat- 
ute. Adopting  the  very  apt  illustration  used 
by  counsel  for  the  defendant  at  the  argu- 
ment: Suppose  our  Greneral  Corporation 
Law  had  not  included  electric  railways.  It 
is  more  than  likely  that  in  a  very  short 
time  after  its  passage  such  law  would  have 
been  amended  so  as  to  provide  for  the  or- 
ganization of  such  a  public  utility,  and  socb 
an  amendment  would  have  been  suggested 
by  the  desire  of  some  persons  to  construct 
and  operate  an  electric  railway. 

[10]  The  distinguishing  feature  or  char- 
acteristic of  a  general  law  is  that  it  has  a 
uniform  operation  as  to  all  persons  nnlform- 
ly   situated. 

We  do  not  think  it  necessary  to  review  tbe 
many  cases  cited  upon  this  point.  The  de- 
cisions in  tbe  various  states  upon  this  sub- 
ject are  almost  innumerable,  but  after  all 
the  general  principles  recognised  are  the 
same  In  all  the  cases,  and  they  are  verv 
clearly  and  correctly  stated  in  LewlB*  Suth- 
erland Statutory  Construction  (2d  Bd.)  H  193, 
196. 

"A  statute  relating  to  persons  or  tbina 
as  a  class  is  a  general  law;  one  relating  to 
particular  persons  or  things  of  a  daas  It 
special. 

"The  line  of  demarcation  betweea  general 
and  special  laws  often  seems  indefinite  and 
difficult  to  draw;  but  if  the  principles  upon 
which  the  distinction  rests  are  kept  In  mind, 
the  dlfllcnlty  is  not  nearly  so  great  as  it 
might  seem.  A  law  is  general  in  the  consti- 
tutional sense,  which  applies  to  and  operates 
uniformly  upon  all  members  of  any  dass  »f 
persons,  places  or  things  requiring  legislatlcA 
peculiar  to  itself  in  matters  covered  by  tbe 
law,  while  a  special  law  is  one  which  r«lat«« 
and  applies  to  particular  members  of  a  class 
either  particularized  by  the  express  terns 
of  the  act  or  separated  by  any  method  of 
selection  from  the  whole  idass  to  which  tiie 
law  might,  but  for  such  limitation,  be  ap- 
plicable." 

The  same  authority  In  section  203,  qaotiju 
from  the  opinion  of  the  court  In  the  case  •>' 
Van  Riper  v.  Parsons,  40  N.  J.  Law.  1,  say»: 

"A  law  framed  In  general  terms,  restricted 
to  no  locality,  and  operating  equally  upon 
all  of  a  group  of  objects  which,  baring  re- 
gard to  the  purpose  of  tbe  T«egtBlatnre^  an 
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distingnlabed  by  characteristics  sufficiently 
marked  and  important  to  make  them  a  class 
by  themselves,  Is  not  a  special  or  local  law, 
but  a  general  law,  without  regard  to  the 
consideration  that  within  this  state  there 
happens  to  be  but  one  indlTidual  of  that 
class,  or  one  place  where  It  produces  effects." 

Again  says  the  same  authority  (section 
215): 

"The  number  of  persons  affected  by  a  law; 
does  not  control  or  determine  the  question 
of  its  Talidity;  it  is  enough  that  the  law 
relates  to  a  subject  of  a  general  nature,  and 
Is  general  and  imlform  in  its  operation  upon 
«Tery  person  who  is  brought  within  the  re- 
lation and  circumstances  provided  for  by  it" 

Applying  such  principles  to  the  case  be- 
fore us,  can  there  be  any  doubt  that  the 
statute  in  question  is  a  general  law?  The 
statute  is  general  in  form.  It  authorizes 
any  flre  persons  to  associate  themselves  to- 
gether, and  by  compliance  with  its  terms 
organize  a  boulevard  corporation.  The  bou- 
levard which  may  be  constructed  by  such  a 
corporation  is  not  local.  It  cannot  be  con- 
fined to  any  territorial  subdivision  of  the 
state,  but  must  extend  practically  throughout 
the  state.  The  privileges  offered  by  the  act 
are  open  to  all  alike.  All  persons  Itave  an 
equal  opportunity  to  take  advantage  of  them. 
More  than  six  months  elapsed  after  the  ap- 
proval of  the  act  before  the  organization  of 
the  "Coleman  du  Pont  Road,  Incorporated," 
and  during  that  time  or  at  any  time  there- 
after any  five  persons  had  and  have  the 
right  to  organize  such  a  corporation.  There 
can  be  no  such  doubt  provided  the  class  of 
corporations  created  by  the  statute,  and  the 
class  of  highways  provided  for  thereby  are 
not  artificial,  arbitrary  and  unreal  classiflca- 
tions,  and,  therefore,  such  as  are  not  permis- 
sible under  the  law. 

In  tlie  first  volume  of  Clark  and  Marslialf 
on  Corporations  105,  we  find  the  following: 

"The  fact  that  an  act  authorizing  the  for- 
naation  of  corporations  or  conferring  powers 
or  privileges  on  corporations  does  not  apply 
to  every  person  or  corporation  in  tlie  state, 
does  not  render  the  act  special,  if  it  has  a 
uniform  operation  as  to  all  persons  uniform- 
ly situated.  In  other  words,  the  fact  tliat  an 
act  classifies  persons  who  may  form  a  cor- 
poration, or  tlie  purposes  for  which  corpora- 
tions may  be  formed,  or  the  corporations 
which  shall  enjoy  the  powers  or  privileges 
granted,  does  not  render  it  a  special  act, 
if  the  classification  is  reasonable,  and  if  the 
act  applies  to  all  persons  or  corporations 
falling  within  the  particular  classes." 

[Ill  The  classification  must  not  be  arbitra- 
ry or  unreasonable.  It  must  be  a  real  clas- 
sification, and  rest  upon  some  difference 
which  bears  a  reasonable  and  just  relation 
to  the  act  in  respect  to  w,hich  the  classifica- 
tion was  proposed. 

The  classification  made  by  the  statute  un- 
der consideration  is  of  coriwratlons,  and  the  ; 


class  established  is  boulevard  corporations. 
The  idea  involved,  and  tlie  thought  in  the 
minds  of  the  Legislature,  was  boulevards. 

We  think  the  classification  made  by  the 
statute  is  not  unreal,  unfair,  artificial,  ar- 
bitrary or  unreasonable  in  view  of  the  mean- 
ing of  the  word  "boulevard." 

The  General  Corporation  Law  of  this  state 
had  already  established  as  a  class  corpo- 
rations for  the  construction,  maintenance  and 
operation  of  electric  railways,  telegraph  and 
telephone  lines,  and  corporations  for  the  con- 
struction, maintenance  and  operation  of  pipe 
lines  for  the  transportation  of  commodities, 
and  power  transmission  lines.  The  statute 
in  question  provides  for  the  organization  of 
boulevard  corporations.  A  boulevard  as  we 
understand  it  may  include  not  only  a  road 
which  is  ordinarily  known  as  a  public  high- 
way, bnt  also  any  or  all  of  the  other  utilities 
mentioned  in  the  act,  as  well  4s  other  fea- 
tures, such  as  ornamentation  by  walks,  trees, 
etc. 

These  features  sufficiently  distinguish  a 
boulevard  from  a  road  or  highway  to  make 
boulevard  corporations  a  real  and  distinct 
class  in  themselves.  There  can  be  nothing 
unreasonable  or  arbitrary  about  such  a  clas- 
sification. It  may  be  something  comparative- 
ly new,  but  the  classification  is  none  the  less 
real  and  reasonable  because  it  is  the  out- 
growth of  modern  conditions,  and  was  not 
thought  of  at  the  time  of  the  enactment  of 
the  General  Corporation  Law. 

The  following  clear  and  concise  statement 
of  the  law  made  In  State  ex  rel.  v.  Parsons, 
40  N.  J.  Law,  123,  seems  to  us  to  be  especially 
applicable  to  the  present  case: 

"A  law  framed  In  general  terms,  restrict- 
ed to  no  locality,  and  operating  equally  upon 
all  of  a  group  of  objects,  which,  having  re- 
gard to  the  purposes  of  the  legislation,  are 
distinguished  by  characteristics  sufficiently 
marked  and  Important  to  make  them  a  class 
by  themselves,  is  not  a  special  or  local  law, 
but  a  general  law." 

Judged  by  such  a  test  we  are  clearly  of 
the  opinion  that  the  statute  before  us  can- 
not be  held  to  be  in  conflict  with  either  of 
the  constitutional  provisions  now  under  con- 
sideration. 

[12]  It  is  further  contended  that  the  uses 
for  which  the  statute  authorizes  land  to  be 
taken  by  the  power  of  eminent  domain  are 
not  public  uses,  and  it  Is  therefore  in  con- 
flict with  section  8  of  article  1  of  the  state 
Constitution,  which  provides  as  follows: 
"Nor  shall  any  tnan's  •property  be  taken  or 
applied  to  public  '^'^  without  the  consent 
of  his  represent^^^^ea  ^"t^*  -wittioMt  compensa- 
tion  being  martc. 

We    undersv    ''"      *»a^  ^^^  coTttteTvt,Voi[i   ot 
the  plaintiff    t  ^X\6      a  \»oa  ^ic  sto\m4  ttiat 


the  uses  for  -^^ 


.ftfc'*^     ftUVwte  aaOaoTViea  ttie 
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or 
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land  to  be  t::*Vv^\^^!  ^^x.  ^x^..  x»«a.  'E^* 
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optional  with  the  private  corporation  pro- 
vided for  in  the  act,  whether  the  utilities 
mentioned  shall  ever  be  constructed  or  not. 

The  court  in  the  case  of  Attorney  General 
T.  Williams,  174  Mass.  476,  55  N.  SX  77, 
said: 

"The  uses  which  should  be  deemed  public 
In  reference  to  the  right  of  the  Legislature 
to  compel  an  individual  to  part  with  his 
property  for  a  compensation,  and  to  author- 
ize or  direct  taxation  to  pay  for  it,  are  be- 
ing enlarged  and  extended  with  the  progress 
of  the  people  in  education  and  refinement" 

In  Tuttle  V.  Moore,  3  Ind.  T.  712,  64  S.  W. 
585,  the  court  used  this  language: 

"What  is  a  public  use?  A  historical  re- 
search discloses  the  meaning  of  the  term 
'public  use'  to  be  one  of  constant  growth. 
As  society  advances,-  its  demands  upon  the 
Individual  increase,  and  each  demand  Is  a 
new  use  to  which  the  resources  of  the  indi- 
vidual may  be  devoted." 

Courts  and  text-writers  have  taken  differ- 
ent views  of  the  meaning  of  the  phrase  "pub- 
lic use";  but  we  think  the  taking  of  land  for 
boulevard  purposes,  herein  defined,  or  for 
any  of  the  purposes  mentioned  in  the  act, 
would  be  a  taking  for  a  public  use  within 
the  contemplation  of  the  constitutional  pro- 
vision. If  the  taking  of  land  for  a  highway, 
or  for  an  electric  railway,  would  be  a  taking 
for  public  use,  it  is  difficult  to  see  why  it 
would  not  be  equally  so  if  taken  for  a 
boulevard,  which  would  Include  those  things 
and  also  other  public  utilities. 

There  can  be  no  doubt  that  the  power  of 
eminent  domain  may  be  delegated  to  a  pri- 
vate corporation  for  the  construction  of  a 
highway  as  ordinarily  understood;  and  no 
one  will  say  that  a  highway  is  not  a  public 
use. 

It  has  been  held  by  the  Court  of  Errors 
and  Appeals  of  this  state,  Whiteman  v.  R. 
R.  Co.,  2  Har.  514,  33  Am.  Dec.  411,  that  the 
right  of  eminent  domain  might  be  exercised 
whenever  the  interest  or  convenience  of  the 
state  is  concerned,  as  where  land  is  wanted 
for  a  road,  canal  or  other  pablic  improve- 
ment; that  in  case  of  public  improvement 
from  which  a  benefit  would  result  to  the 
public,  this  right  may  be  exercised  through 
corporate  bodies  or  by  means  of  individual 
eoterprise. 

In  Mills  on  Eminent  Domain  (2d  Ed.)  |  21, 
it  is  said: 

"The  term  'public  use'  is  flexible,  and  can- 
not be  confined  to  the  public  use  known  at 
the  time  of  the  framing  of  the  Constitution. 
All  Improvements  that  may  be  made,  If  use- 
ful to  the  public,  may  be  encouraged  by  the 
exercise  of  eminent  domain.  Any  use  of  a 
thing  which  will  satisfy  a  reasonable  public 
demand  for  facilities  for  travel,  for  trans- 
mission of  intelligence  or  commodities 
•    •    •    would  be  a  public  use." 

There  can  be  no  doubt  that  every  one  of 
the  features  or  dements  of  the  boulevard 


contemplated  by  the  statnte,  road,  railway. 
telegraph  and  telephone  lines,  pipe  lines,  and 
the  beautification  of  the  land  by  walks,  trees, 
etc.,  has  been  Judicially  decided  to  be  a  pub- 
lic use.  But  the  ground  of  objection  upon 
which  the  plaintiff  chiefly  relies  is  that  the 
statute  does  not  require  the  land  taken  to 
be  devoted  to  any  public  use.  This  Is,  we 
think,  the  most  serious  and  difficult  question 
that  has  been  raised  in  the  case,  and  has  re- 
ceived from  the  conrt  the  most  carefol  and 
thorough  examination. 

The  practical  and  plain  question  la  this: 
Whether  the  Legislature  can  authorize  an 
individual  or  a  corporation  to  take  land  <rf 
another  by  condemns  tioi^  proceedings  for 
public  use,  and  give  such  Individual  or  cor- 
poration the  right  to  hold  the  land  indefinite- 
ly, or  for  a  long  period  of  years,  without 
making  any  use  of  It  that  is  ben^dal  to  the 
public^  or  that  is  contemplated  by  the  act 
Thirty  feet  of  the  strip  is  required  to  t>e 
used  for  a  vehicular  road,  but  the  statnte 
does  not  specifically  require  the  corporation 
to  make  any  use  of  the  remaining  170  feet 
Apparently  it  is  left  entirely  optional  with 
the  corporation  whether  it  shall  use  this  land 
or  not 

[I'S]  We  are  not  at  all  impressed  with  the 
argument  of  plaintiffs  counsel  that  such  170 
feet  may  be  used  for  private  purposes,  or  for 
any  purposes  other  than  those  mentioned  in 
the  act. 

The  statute  does  provide  that  "every  boule- 
vard corporation  organized  under  the  provi- 
sions of  this  act  shall  have  full  power  and 
authority  to  use  that  portion  of  its  boule- 
vard or  strip  of  land,  not  devoted  to  the 
road  for  vehicular  travel,  for  any  other  pur- 
pose that  may  be  desired,  provided  sudi  par- 
pose  is  not  unlawful,"  etc 

But  when  the  Legrislature  In  the  same  act 
delegated  to  corporations  organized  under 
it  the  power  of  eminent  domain  for  the  pur- 
pose of  organizing,  construqting,  operating 
and  maintaining  a  boulevard,  it  Is  manifest 
that  no  purpose  or  use  but  a  public  one 
could  have  been  intended  to  be  meant  by  the 
words  "any  other  purpose  not  unlawful." 
The  words  "any  other  purpose,"  under  a  fair 
and  reasonable  construction  of  the  act  mean 
other  like  purposes,  or  purposes  connected 
with,  or  Incidental  to,  the  specific  pnbUc 
uses  mentioned  as  constituent  elements  of  a 
boulevard.  They  probably  mean  nothing 
more,  and  grant  no  greater  privileges  than 
the  corporation  would  possess  if  such  wonk 
had  not  been  used.  Such  words  must  be  con- 
strued to  import  purposes  ejusdem  generis 
with  the  purposes  specially  mentioned,  and 
to  mean  other  like  purposes,  or  other  like 
public  purposes.  In  re  Barre  Water  Co.,  6! 
Yt  27, 20  Ati.  100,  0  L.  R.  A.  195;  Sllngerland 
V.  Newark,  54  N.  J.  Law,  62,  23  AQ.  129. 

[14]  Neither  do  we  think  there  Is  much 
force  In  the  point  that  the  statute  Is  uncon- 
stitutional because  it  does  not  expressly  pro- 


Digitized  by  LjOOQ  IC 


vide  tbat  the  public  shall  be  entitled  to  the  { 
use  of  the  boulevard,  and  of  the  constituent 
elements  thereof,  or  shall  be  entitled  to  the 
benefits  to  be  derived  from  nse  of  the  same. 
Counsel  for  the  plaintiff  In  determining 
'^vbetber  land  is  taken  for  a  pnbllc  nse  seem 
1:o  make  a  distinction  between  the  case  where 
the  pnbllc  has  the  actual  use  and  one  where 
the  public  has  the  benefit  of  the  use.  While 
the  distinction  Is  rather  fine,  and  academic 
In  a  sense,  it  Is  recognized  by  courts  and 
text-writers.  Assuming  that  to  constitute 
a  public  use  the  pnbllc  must  have  a  legal 
right  to  the  nse  of  the  service  for  which  the 
property  is  taken,  it  is  unquestionably  the 
law  that  to  give  the  public  the  right  to  such 
service  it  Is  not  necessary  that  it  should  be 
expressly  conferred  by  the  statute.  A  cor- 
poration by  the  acceptance  and  exercise  of 
the  power  of  eminent  domain  impliedly  un- 
dertakes such  service  respecting  the  subject 
for  which  the  power  is  exercised.  Lewis  on 
Eminent  Domain  (3d  Ed.)  vol.  1,  S  313. 

We  find  the  following  in  the  text  of  Nich< 
ola  on  the  Power  of  Eminent  Domain,  |  320 : 

"A  railroad  corporation  in  accepting  a 
charter  from  the  state  impliedly  contracts 
to  furnish  the  public  with  reasonable  and 
proper  facilities  for  the  transportation  of 
passengers  and  freight  It  may  be  compelled 
to  discharge  the  duty  thus  assumed,  and  if 
additional  lands  are  needed,  It  may  be  re- 
quired to  take  and  pay  for  them." 

In  the  case  of  Xhoroughgood  v.  George- 
town Water  Co.,  77  Atl.  720,  the  Court  of 
Chancery  of  this  state  declared  that: 

"When  a  corporation  organized  by  private 
persons  to  erect  and  operate  as  a  private  busi- 
ness enterprise  works  of  general  pnblic 
utility  •  •  •  receives  aid  from  the  pub- 
lic by  the  grant  of  valuable  franchises 
•  •  •  or  a  delegation  of  the  right  of 
eminent  domain,  the  right  is  subject  to  an 
implied  condition  that  the  company  shall 
assume  an  obligation  to  fulfill  the  public 
purpose  on  account  of  which  the  grant  was 
made." 

Very  often  the  act  delegating  to  a  corpora- 
tion the  power  of  eminent  domain  does  not 
expressly  impose  upon  it  the  obligation  of 
pnbllc  servlca  But  the  corporation,  by  the 
acceptance  and  exercise  of  the  power,  im- 
pliedly undertakes  such  service  respecting 
tile  subject  for  which  the  power  is  exercised. 

In  the  case  of  Borden  v.  Irrigation  Co.,  98 
Tex.  494,  86  8.  W.  11,  107  Am.  St  Rep.  640 
{approved  by  the  Supreme  Court  of  the  Unit- 
ed States,  204  U.  S.  667,  27  Sup.  Ct  785,  51 
L.  Ed.  671),  the  court  said:  "At  the  present 
day  it  would  hardly  be  doubted  that  the 
mere  acceptance  of  a  franchise  to  build  and 
operate  a  railway,  or  a  telegraph  or  tele- 
phone line,  a  turnpike  or  a  ferry,  coupled 
with  the  power  of  eminent  domain,  would  in- 
volve the  assumption  of  duties  to  the  pul>- 
lic" 

In  Turnpike  Co.  v.  News  Co.,  43  N.  J.  Law, 


881,  the  qnestion  was  whether  the  statute 
gave  to  the  public  the  right  to  the  use  and 
benefit  of  the  lines  of  telegraph  companies 
organized  under  it  for  the  transmission  of 
intelligence,  etc.  The  statute  did  not  ex- 
pressly so  provide.  After  considering  certain 
provisions  which  indicated  the  legislative  in- 
tent, the  court  said: 

"These  provisions  of  the  law,  in  connec- 
tion with  the  fact  that  the  Legislature  has 
granted  the  right  to  take  private  property, 
clearly  evince  a  legislative  intent  to  lay  such 
companies  under  an  obligation  to  the  public 
to  permit  the  use  of  their  lines  by  all  per- 
sons, nnder  reasonable  regulations;  and  in 
accepting  the  benefits  of  this  law,  the  recipi- 
ent of  them  assumes  the  performance  of  this 
duty  to  the  pnbllc.  This  will  admittedly 
constitute  a  public  use  authorizing  the  exer- 
cise of  the  right  of  eminent  domain." 

And  so  we  say  in  the  present  case  (1)  that 
the  company's  acceptance  of  the  benefits  of 
the  act,  with  the  power  and  exercise  of  the 
right  of  eminent  domain,  imposed  upon  it 
the  obligation  of  public  use  or  service;  and 
(2)  that  the  provisions  of  the  act  itself  clear- 
ly indicate  the  legislative  intent  that  the 
boulevard  and  all  its  elements  should  be  for 
the  use  and  accommodation  of  the  public, 
and  that  the  public  should  have  the  right 
to  such  use,  or  to  the  benefits  thereof,  and 
the  service  to  be  supplied  thereby.  The  dif- 
ferent elements  of  the  boulevard  are  de- 
scribed as  public  utilities  and  the  purposes 
to  which  it  is  authorized  to  be  devoted  or 
used  are  all  of  a  public  nature  and  for  the 
benefit  of  the  public.  The  location  of  the 
boulevard  was  to  be  determined  by  the 
agents  of  the  state;  and  the  part  to  be  used 
for  vehicular  travel  is  to  be  owned  and  main- 
tained by  the  state. 

Clearly  the  statute  indicates  that  the  land 
to  be  taken  thereunder  was  for  public  use, 
that  the  public  should  have  the  right  to  its 
use,  or  the  benefit  of  its  use,  and  that  there 
should  be  an  obligation  resting  upon  the 
company  to  devote  it  to  the  public  use. 

[IS]  It  is  further  contended  by  the  plain- 
tiff that  in  order  that  land  may  be  taken  for 
public  use  it  must  be  necessary  for  such  use. 
And  assuming  that  land  taken  for  a  boule- 
vard Is  for  a  public  use,  it  is  insisted  that  a 
strip  200  feet  in  width  is  not  now,  and  can- 
not at  any  time  hereafter,  l>e  reasonably 
necessary  for  the  proper  and  legitimate  pur- 
poses of  a  boulevard  upon  which  the  cor- 
poration is  required  to  construct  only  a 
vehicular  road  30  feet  in  width. 

We  do  not  thialt  t*^^  contention  la  very 
seriously  made,  it  cannot  be  contended  that 
only  30  feet  ^L    ,4  \)e  reasonably  necessary, 

even  if  the   v.^^  ,A\»t  ^o'^*^  «^^o^«  ''"^^  '^°^- 
^r^\C"     V.    \n  \.\ie  consUuctVon 


templated  by 


-CV. 


and  operatiQ-»^  V\^e  *  tXv  t«^*^  *»^*  tt44VtVona\ 
land  on  eltl^T      ^i  ^^  \>«^^  '^"^^*^  ^L^'^a^K 


sary 

of  170  feet. 
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Bat  the  land  of  the  plaintiff  Is  sought  to 
be  taken  under  the  power  of  eminent  do- 
main for  something  more  than  the  vehicular 
road,  to  wit,  for  a  boulevard.  The  boule- 
vard, as  we  have  heretofore  said.  Is  the  en- 
tity and  the  whole,  and  the  road  only  a  part 
thereof.  It  Is  true  that  the  road  is  the  only 
thing  the  corporation  is  expressly  required  to 
construct  on  the  entire  strip  of  land  pro- 
posed to  be  taken ;  but,  as  we  have  seen,  the 
corporation  is  impliedly  required  to  use  the 
entire  strip  for  the  use  or  benefit  of  the  pub- 
lic. Such  an  obligation  is  imposed  by  the 
manifest  Intent  of  the  act. 

Can  it  be  said,  therefore,  that  a  strip  of 
land  200  feet  in  width  is  unnecessary  for  the 
purposes  of  a  boulevard  upon  which  a  ve- 
hicular road  30  feet  wide  is  expressly  re- 
quired to  be  constructed,  and  the  residue  of 
which,  by  Implication  of  law,  must  be  de- 
voted to  tt  least  some  of  the  public  uses  men- 
tioned in  the  statute?  The  uses  to  which 
the  entire  strip  Is  to  be  devoted  being  public 
uses,  not  only  is  the  necessity  for  the  exer- 
cise of  the  power  of  eminent  domain  a  ques- 
tion for  legislative  determination,  but  the 
quantity  of  land  necessary  for  such  use  is 
also  a  question  for  the  Legislature  to  decide. 

In  1  Lewis  on  Eminent  Domain  (3d  Ed.) 
674,  {  369,  is  found  the  following  statement 
of  the  law  on  this  subject: 

"Whether  the  power  of  eminent  domain 
shall  be  put  in  motion  for  any  particular 
public  purpose,  and  whether  the  exigencies 
of  the  occasion  and  the  public  welfare  re- 
quire or  Justify  its  exercise,  are  questions 
which  rest  entirely  with  the  Legislature." 

In  volume  2  of  Tledeman's  State  and  Fed- 
eral Control  of  Persons  and  Property,  at 
page  677,  it  is  stated  that: 

"The  courts  cannot  question  the  neces- 
sity for  the  taking,  provided  the  land  is 
taken  for  a  public  purpose.  The  legislative 
determination  of  the  necessity  is  final,  and 
Is  not  subject  to  review  by  the  courts." 

And  the  law  has  been  similarly  declared 
by  the  courts  of  this  state. 

In  the  case  of  Wilson  v.  B.  &  P.  R.  R. 
Co.,  5  Del.  Ch.  B24,  Chancellor  Saulsbury 
said: 

"The  Legislature  of  the  state  is  the  sole 
Judge  of  the  necessity  or  expediency  of  the 
exercise  of  the  right  of  eminent  dojnaln." 

In  Whlteman  v.  Railroad  Co.,  2  Har.  514, 
33  Am.  Dec.  411,  the  Court  of  Errors  and 
Appeals  of  this  state  used  this  language: 

"It  is  the  established  doctrine  of  this  coun- 
try, as  well  as  of  England,  that  the  power 
to  decide  when  the  public  interest  requires 
the  appropriation  of  private  property  to  pub- 
lic use,  and  the  right  to  provide  for  such 
appropriation  against  the  will  of  the  owner, 
are,  with  the  single  restriction  of  Just  com- 
pensation to  him  whose  individual  right  of 
property  Is  invaded,  inherent  in  the  Legisla- 
ture." 

The  law  seems  to  be  e<inally  well  settled 
that  the  quantity  of  land  that  can  be  taken 


for  the  public  use  mentioned  in  the  act  is 
a  matter  wholly  within  the  discretion  of  the 
Legislature^  And  the  courts  cannot  control 
such  discretion  when  the  Legislature  lias 
determined  and  fixed  the  quantity  tliat  may 
be  taken. 

We  do  not  undertake  to  decide  whether  or 
not  the  courts  might  interfere  where  there 
had  been  a  gross  abuse  of  legislative  discre- 
tion, or  manifest  fraud  In  the  passage  of 
the  bill,  because  it  is  not  contended  that  any 
such  conditions  existed  in  the  passage  of  the 
bill  in  question. 

"The  Legislature  is  the  proper  body  to 
determine  the  necessity  of  the  exercise  of  the 
power  [of  eminent  domain]  and  the  extent 
to  which  the  exercise  shall  be  carried:  and 
there  is  no  restraint  upon  the  power  save 
that  requiring  that  compensation  shall  be 
made."  Mills  on  Eminent  Domain  (2d 
Ed.)  95. 

In  McGehee  on  Due  Process  of  Law,  275, 
it  is  stated: 

"We  find  the  absolute  nature  of  the  legis- 
lative discretion  broadly  stated  by  the  Su- 
preme Court  of  the  United  States  in  recent 
cases.  'By  granting,'  says  the  court,  *« 
right  of  way  400  feet  in  width,  Congress 
must  be  understood  to  have  conclusively  de- 
termined that  a  strip  of  that  width  was  nec- 
essary for  a  public  work  of  such  impor- 
tance.' " 

Such  a  strip  was  authorized  to  be  con- 
demned for  a  single  track  railroad.  North- 
em  Pac.  R.  R,  Co.  V.  Smith,  171  U.  S.  261, 
18  Sup.  Ct  794,  43  L.  Ed.  575;  Northern 
Pac.  R.  R.  Co.  ▼.  Townsend,  190  U.  B.  267, 
23  Sup.  Ct  671,  47  L.  Bd.  1044;  U.  S.  v. 
Gettjsburg,  160  U.  S.  668,  16  Sup.  Ct  427. 
40  L.  Ed.  676;  Burlington,  etc.,  Co.  v.  RaU- 
road  Co.,  165  U.  8,  370,  17  Sup.  Ct  359,  41 
L.  Ed.  748;  McKennon  v.  Railroad  Co..  69 
Ark.  104,  61  S.  W.  383. 

In  the  case  of  Stark  t.  Railroad  Co.,  43 
Iowa,  501,  the  Supreme  Court  held  that  land 
within  the  limits  fixed  by  the  Legislature  for 
a  railroad  right  of  way  is  conclusively  pre- 
sumed to  be  necessary.  Penn.  R.  R.  Co.  v. 
Nat  Docks,  etc.,  57  N.  J.  Law,  86,  30  Aa  183. 

In  the  case  of  Croley  v.  Railroad  Co.,  56  S. 
W.  615,  the  Court  of  Appeals  of  Texas  held 
that,  when  the  Legislature  confers  author- 
ity upon  a  railroad  corporation  to  take  land 
for  a  right  of  way  of  a  stated  width,  it  de- 
termines the  necessity  for  taking  a  strip 
of  that  width,  and  the  Judiciary  has  nothing 
to  do  with  the  question  when  the  limits  are 
respected.  Coe  v.  Aiken  (O.  O.)  61  Fed.  24: 
Debuol  T.  Railroad  Co.,  Ill  la  490;  RaU- 
road  Co.  t.  Pontiac,  169  111.  155,  48  N.  E. 
485. 

It  has  been  no  uncommon  thing  in  this 
country  for  the  Legislature  to  authorize  the 
condemnation  of  a  strip  of  land  2(X)  f^t 
wide  for  a  railroad,  and  sometimes,  as  we 
have  seen,  the  width  would  be  as  great  as 
400  feet.  It  may  be  said  that  a  railroad  is 
very  different  from  a  boulevard,  in  that  its 
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accessories  and  future  development  may  re- 
quire a  considerable  extent  of  land.  But 
bow  can  it  be  said  that  a  boulevard,  as  con- 
templated by  the  act  autborizlng  it,  may  not 
i-easonably  reqnlre  as  great  a  vridth  as  200 
feet? 

The  Legislature  in  its  discretion  has  de- 
termined tbat  It  may,  and  we  are  of  the  opin- 
lou  that  the  court  bas  no  power  to  control 
or  Interfere  with  that  discretion  which  we 
must  assume  was  honestly  exercised. 

It  may  be  noted  that  in  this  state  the 
Legislature  has  for  a  century  or  more  au- 
thorized the  condemnation  of  land  for  turn- 
pilies  varying  In  width  from  60  feet  to  100 
feet,  with  the  requirement  that  an  artificial 
road  of  only  20  feet  wide  should  be  con- 
structed, although  it  required  that  the  whole 
breadth  taken  be  kept  free  and  open;  and 
so  far  as  we  know  the  necessity  for  so  much 
land,  or  the  power  of  the  Legislature  to  de- 
termine the  necessity  for  the  improvement 
and  the  quautity  of  land  necessary  therefor, 
was  never  questioned. 

[16]  But  the  most  Important  question  still 
remains:  Can  the  land  sought  to  be  taken 
be  regarded  as  taken  for  public  use  when 
there  is  not  only  no  express  requirement  that 
It  shall  ever  be  used,  other  than  the  30-foot 
road,  but  a  clear  implication  in  the  statute 
that  the  corporation  shall  not  have  to  use 
the  170  feet  for  50  years.  If  ever? 

Section  168  of  the  act  exempts  the  land  ac- 
quired by  the  corporation,  outside  the  30- 
foot  road,  from  taxation  so  long  as  it  is  not 
devoted  to  any  of  the  utilities  therein  men- 
tioned, and  permits  this  exemption  to  ex- 
tend for  a  period  of  50  years. 

The  plalntltC  insists,  not  only  "that  the 
construction  and  operation  of  none  of  the 
utilities  Is  compulsory,  but  that  the  corpora- 
tion may  fall  to  construct  any  one  or  all  of 
tbem  without  subjecting  itself  to  the  penalty 
of  an  abandonment,  or  the  loss  of  the  right 
to  the  land  condemned,  because  the  corpora- 
tion is  authorized  to  hold  the  state-long  strip 
of  land  of  170  feet  in  width  without  devot- 
ing it  to  any  kind  of  public  use  for  50  years, 
and  perhaps  forever." 

Section  158  provides  that  every  corporation 
formed  under  the  bill  "shall  have  the  right, 
power  and  authority  at  any  time  to  con- 
struct, maintain  and  operate  upon  that  por- 
tion of  the  strip  of  land  acquired  by  It  for 
the  purpose  of  Its  boulevard,  not  devoted  to 
the  said  road,  for  vehicular  travel,"  a  rail- 
way. 

Section  161  provides  that  the  said  corpora- 
tion "shall  also  have  full  power  and  author- 
ity at  any  time  to  use  any  portion  of  its 
boulevard  not  devoted  to  the  road  for  vehic- 
ular travel  for  the  purpose,"  etc. 

Section  142  states  that  "a  boulevard  with- 
in the  contemplation  of  this  act  is  defined 
to  be  a  broad  strip  of  land  upon  which  must 
exist  a  well  built  road  for  vehicular  travel, 
and  upon  which  may  t>e  constructed,  main- 


tained and  operated  a  railway,"  and  other 
utilities,  "and  which  may  also  be  used  for 
any  other  purpose  not  unlawful  and  neces- 
sarily detrimental  to  the  use  of  the  said 
road  for  vehicular  travel." 

Everything  bat  the  vetiicalar  road,  it  is 
insisted,  is  a  mere  possibility.  But  we  have 
held  the  uses  authorized  to  be  much  more 
than  mere  possibilities  resting  in  the  option 
of  the  corporation. 

[17]  The  authorities  cited  by  the  plaintiff 
upon  the  point  now  under  consideration  un- 
doubtedly show  that  one  of  the  fundamental 
principles  of  eminent  domain  is  that  It  shall 
not  be  exercised  unless  the  property  taken 
is  to  be  devoted  to  a  public  use  within  a 
reasonable  time  thereafter,  and  this  is  a 
proposition  of  law  that  will  not  be  denied. 

Neither  can  it  be  denied  that  the  rule,  or 
doctrine,  of  reasonable  time  applies  when 
no  time  limit  is  set  for  the  construction  of 
the  proposed  road. 

Prior  to  the  enactment  of  the  Oeneral 
Corporation  Law  of  this  state,  the  special 
charters  granted  to  railroad  companies  con- 
tained, as  a  rule,  no  such  time  limit.  Noth- 
ing was  said  about  the  time  in  which  the 
road  should  be  constructed.  But  under  the 
law  such  companies  were  required  to  con- 
struct the  road  In  a  reasonable  time  or  suf- 
fer the  loss  of  the  right  to  condemn,  or  the 
right  to  the  land  condemned,  as  the  case 
might  be. 

As  counsel  for  the  platntUt  vary  clearly 
and  correctly  state  in  their  brief:  "Such 
special  charters,  being  silent  on  the  ques- 
tion of  the  time  within  which  the  corpora- 
tion was  to  construct  Its  road  after  it  pro- 
ceeded to  condemn  land,  left  that  question 
to  the  courts,  and  the  owner  of  the  land  con- 
demned had  his  remedy  by  enjoining  the 
condemnation  proceedings  in  a  case  where 
the  corporation  had  no  intention  to  construct 
or  operate  the  railroad  within  a  reasonable 
time.  Such  corporation  was  also  subject  to 
the  penalty  of  a  loss  of  the  right  acquired 
by  the  exercise  of  the  power  of  eminent 
domain  through  an  abandonment  of  the  con- 
templated railroad." 

They  insist,  however,  "that  in  the  present 
bill  the  Legislature  attempts  to  withdraw 
this  power  from  the  courts,  and  to  deprive 
the  owner  of  the  land  condemned  of  all  Ju- 
dicial remedy";  tliat  the  "bill  not  only  does 
not  require  that  the  land  condemned  be  de- 
voted to  some  one  of  the  utilities  named 
within  a  prescribed  period,  but  it  does  in 
positive  and  express  terms  undertake  to  au- 
thorize the  corporation  to  withhold  this  land 
from  any  use  whatever  for  more  than  half 
a  century.  Even  the  50  years  named  in  the 
bill  is  not  so  named  as  the  time  limit  for  the 
establishment  of  the  alleged  utilities.  There 
is  no  time  limit,  T^^  land  might  be  with- 
held from  public  nse  'lo'^  ^'^  years  and  more, 
in  fact,  forevet », 

It  is  a  suta^."        a**^*^  ^  ^'"^^  objections 
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to  say  that,  even  If  there  Is  In  the  statute 
no  express  requirement  that  the  170  feet  of 
land  shall  at  any  time  be  devoted  to  public 
use,  there  is  an  obligation  imposed  upon  the 
corporation  by  th^  statute,  and  the  accept- 
ance of  Its  provisions,  to  so  use  the  said 
land  in  a  reasonable  time.  The  word  "boule- 
vard" Imports  public  use  In  Its  entirety. 
The  public  must  be  entitled  to  the  use,  or 
the  benefit  of  the  use,  of  the  property  taken. 
Such  use  cannot  be  Indefinitely  postxmned, 
and  we  do  not  understand  tfiat  this  Is  denied 
by  the  defendant  corporation.  One  answer 
made  by  its  counsel  is  that  "the  statute  does 
specifically  provide  that  t&e  boulevard  shall 
be  devoted  to  the  public  use  within  six  years 
when  It  provides  that  the  road  for  vehicles 
shall  be  completed  within  that  time.  The 
portion  of  the  boulevard  on  which  the  road 
exists  cannot  be  separated  from  the  re- 
mainder.   It  Is  a  single  entity." 

While  this  is  true,  it  does  not  seem  to  us 
to  be  a  sufficient  answer.  It  could  not  have 
been  the  intention  of  the  Legislature  that 
the  170  feet  should  not  be  devoted  to  any 
public  use  or  benefit  at  any  time.  It  could 
not  of  course  be  devoted  to  any  private  use, 
nor  could  It,  for  example^  be  permitted  to 
be^me  a  wilderness,  an  eyesore  to  the  pub- 
lic, or  entirely  unusable  and  unenjoyable  by 
the  public.  It  would  have  to  be  open  in  a 
reasonable  time  to  public  use  or  enjoyment 
by  the  construction  and  operation  of  the 
utilities  mentioned  in  the  act,  or  such  of 
them  as  would  reasonably  require  the  quan- 
tity of  land  sought  to  be  condemned. 

The  use  of  the  land  for  any  utility  must 
be  employed  within  a  reasonable  time  and 
the  employment  by  the  corporation  of  one 
utility  within  a  reasonable  time  will  not 
extend  or  enlarge  to  the  corporation  the  right 
to  employ  the  land  for  another  utility  at  a 
time  that  Is  unreasonable. 

[II]  It  was  unquestionably  the  purpose  of 
the  act,  and  the  intention  of  the  Legislature, 
to  authorize  the  taking  of  the  entire  strip 
for  public  purposes,  and  any  provision  in 
the  act  which  undertakes  to  exempt,  or  re- 
lieve, the  corporation  from  such  use  indefi- 
nitely or  forever,  could  not  be  effective.  It 
would  be  an  unwarranted  and  unconstitu- 
tional exercise  of  legislative  power.  It 
would  not  however  affect  the  validity  of  the 
remaining  parts  of  the  act,  for  the  statute 
is  complete  without  it  "If  when  the  un- 
constitutional part  of  a  statute  is  stricken 
oat,  that  which  remains  is  complete  in  It- 
self, and  capable  of  being  executed  In  ac- 
cordance with  the  apparent  legislative  In- 
tent, wholly  Independent  of  that  which  was 
rejected,  it  must  be  sustained."  Cooley 
C!onst.  Lim.  211,  et  seq. 

The  Legislature  could  not  relieve  the  cor- 
poration from  the  public  use  of  the  land  for 
which  alone  the  exercise  of  the  power  of  emi- 
nent domain  Is  conferred,  and  which  was 
the  manifest  and  general  scope  and  purpose 
of  the  act. 


Notwithstanding  such  attempted  exemp- 
tion or  relief,  the  courts  would  still  have 
the  power  to  enforce  the  public  use  within  a 
reasonable  time,  or  to  impose  the  appropriate 
penalties  for  the  failure  to  devote  tbe  land 
to  public  use.  The  power  of  the  courts  in 
this  regard  would  be  the  same  as  it  would 
be  where  the  act  makes  no  reference  at 
all  to  the  time  when  the  work  autborized 
was  to  be  constructed,  as  in  the  charters  for 
railroad  companies  passed  before  the  enact- 
ment of  the  General  Corporation  Law.  The 
owner  of  the  land  condemned  would  baw 
the  same  judicial  remedy  and  redress. 

That  the  courts  would  have  this  power 
under  the  act  In  question  is  not  really  de- 
nied by  counsel  for  the  corporation. 

In  their  brief  in  reply  they  say: 

"Even  if  it  were  a  serious  question  as  to 
when  any  boulevard  corporation  must  con- 
struct and  operate  the  other  public  utilities 
which  It  by  its  certificate  of  incorporation 
designated  its  purpose  to  construct  and  op- 
erate, If  It  were  the  law,  we  should  be  per- 
fectly contoit  with  the  plaintiff's  proposi- 
tion that  they  should  be  constructed  and 
operated  within  a  reasonable  time.  A  rea- 
sonable time  would  be  for  the  determina- 
tion of  the  court  in  each  case,  under  the  par- 
ticular circumstances  of  the  case." 

We  are  of  the  opinion  that  the  act  in  ques- 
tion as  construed  is  not  obnoxious  to  tbe 
above  mentioned  provision  of  tbe  Constitu- 
tion which  prevents  any  man's  property 
from  being  taken  or  applied  to  public  use 
without  the  consent  of  his  representatives 
and  without  compensation  being  made, 

[II]  In  this  connection  it  may  be  noted 
that  while  statutes  delegating  the  power  of 
eminent  domain  are  to  be  strictly  construed 
and  restricted  to  their  clear  expression  and 
intention,  nevertheless  the  usual  presump- 
tions in  favor  of  the  constitutionality  of  leg- 
islative enactments  apply.  And  the  duty 
rests  upon  the  court  of  so  construing  the 
statute  as  to  sustain  Its  constitatlonality  If 
possible. 

It  is  charged  also  by  the  plaintiff  that  the 
statute  in  question  delegates  a  part  of  the 
state's  sovereignty  and  powers  which  are 
essentially  and  Inherently  attributes  of  the 
General  Assembly  to  a  class  of  private  cor- 
porations; that  It  confers  upon  them  pecu- 
liar and  special  iK>wers,  privileges  and  ex- 
emptions, and  grants  to  them  an  aggregation 
of  franchises  each  of  which  belongs  inher- 
ently and  essentially  to  corporations  of  dis- 
tinctive and  separate  classes;  that  it  aa- 
thorizes  such  corporations  to  grant,  lease,  or 
otherwise  dispose  of  said  franchises  sever- 
ally to  other  corporations;  that  it  dele- 
gates to  the  first  named  class  of  corpora- 
tions the  right  of  eminent  domain  without 
requiring  such  corporations  to  use  the  same, 
but  permitting  the  same  to  be  disposed  of 
to  other  corporations. 

We  think  this  general  statement  embracei 
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-all  the  ImiMrtant  elements  of  the  plaintiff's 
seneral  contention  that  the  statute  Is  void 
because  It  delegates  to  a  private  corporation 
a  part  of  the  state's  sovereignty. 

This  objection  to  the  validity  of  the  act  la 
based.  In  part,  upon  the  assumption  that 
the  entire  strip  of  land  sought  to  be  taken 
Is  not  an  entity,  but  that  the  vehlcnlar  road 
Is  one  thing  and  the  other  public  utilities 
mentioned  in  the  act  entirely  distinct  and 
separate  things.  And  the  objection  is  also, 
In  part,  based  upon  the  further  assumption 
that  the  act  is  special  and  local. 

We  have  held  that  neither  of  these  as- 
sumptions is  sound  or  tenable,  and  it  is 
not  necessary  to  repeat  here  the  reasons 
for  so  holding.  But  there  are  some  other 
questions  raised  by  the  contention  that  the 
act  is  a  delegation  of  a  part  of  the  state's 
sovereignty,  and  these  we  will  now  consider. 

[20]  Does  the  act  vest  a  private  corpora- 
tion with  the  extraordinary  power  of  de- 
termining Anally  whether  the  state  of  Del- 
aware shall  have  a  state  highway?  It  would 
seem  clear  that  the  state  had  itself  deter- 
mined by  enacting  the  statute  that  there 
should  be  a  highway  through  the  state.  The 
corporation  Is  required  to  build  such  a  high- 
way in  a  certain  tima  The  boulevard  cor- 
poration cannot  construct  its  boulevard,  aft- 
er Its  organization,  but  by  the  permission 
of  the  state  authorities.  The  commission 
created  by  the  statute  have  the  absolute 
discretion  to  determine  the  feasibility  and 
desirability  of  the  route  between  any  stat- 
ed termini.  No  work  can  be  done  until 
plans  are  filed  with  the  Secretary  of  State, 
and  no  plans  can  be  filed  until  they  are 
approved  by  the  state  commission.  Such 
provisions  in  the  law  sufficiently  protect  the 
state,  because  they  enable  It  to  determine, 
through  its  official  representatives  the  feas- 
ibility and  desirability  of  the  proposed  route 
as  wen  as  the  character  and  quality  of  the 
Toad. 

[21]  We  are  unable  to  see  any  reason  why 
the  state  may  not  autborbse  the  organiza- 
tion of  corporations  for  the  construction  and 
operation  of  boulevards  such  as  are  con- 
templated by  the  statute  even  though  they 
contain  as  a  part  of  the  boulevard  a  road 
for  vehicular  travel.  A  turnpike  is  a  pub- 
lic highway,  and  no  one  has  ever  questioned 
the  right  of  the  state  to  authorize  a  private 
corporation  to  condemn  a  broad  strip  of 
land  for  a  turnpike  road. 

It  Is  claimed  that  the  statute  grants  to  a 
particular  class  of  corporations  an  aggre- 
gation of  iranchlses  each  of  which  belongs 
Inherently  and  essentially  to  corporations  of 
distinct  and  separate  classes,  and  that  It  au- 
thorizes such  particular  class  of  corpora- 
tions to  grant,  lease  or  otherwise  dispose 
of  their  rights  to  other  corporations  to  be 
by  them  operated  on  said  boulevard. 

When  it  is  considered  what  the  rights  are 
that  saaf  be  .thus  granted  we  know  of  no 


constitutional  problbltton  against  the  au- 
thorization. 

[22]  By  no  reasonable  construction  can 
the  statute  be  held  to  permit  boulevard  cor- 
porations to  dispose  of  their  power  of  emi- 
nent domain  to  other  corporations.  The 
power  of  eminent  domain  is  expressly  grant- 
ed to  or  mentioned  In  connection  with  boule- 
vard corporations;  and  nowhere  are  such 
corporations  expressly  or  by  implication  giv- 
en the  power  to  grant  the  right  of  eminent 
domain  to  other  corporations  with  which 
such  boulevard  corporations  may  contract 
for  the  operation  of  some  one  or  more  of  the 
boulevard  elements.  Jersey  City  v.  Railway 
Co.,  74  N.  J.  Law,  774,  67  Ati.  113. 

[23]  Having  determined  that  boulevards, 
as  herein  defined.  Is  a  reasonable  and 
proper  classification,  we  cannot  see  that 
the  granting  to  such  corporations  of  an  ag- 
gregation of  franchises,  which  belong  inher- 
ently and  essentially  to  corporations  of  dis- 
tinct and  separate  classes,  is  In  contraven- 
tion of  any  constitutional  Inhibition  when 
such  corporations,  ordinarily  distinct  and 
separate,  are  embraced  within  the  boulevard 
corporation,  and  constitute  a  part  thereof. 

[24]  But  perhaps  the  grounds  chiefly  re- 
lied on  in  support  of  the  plaintiff's  conten- 
tion that  the  act  is  a  delegation  of  the  state's 
sovereignty,  are  these: 

1.  That  it  attempts  to  place  within  the 
power  of  a  private  coriwratlon  the  right  to 
usurp  the  state  prerogative  in  respect  to 
the  construction  and  maintenance  of  state 
highways. 

2.  That  the  obligation  imposed  upon  the 
state  to  maintain  the  vehicular  road  in  as 
good  condition  as  it  Is  when  conveyed  to 
it  will  be  perpetual,  or  at  least  within  the 
powers,  and  at  the  pleasure,  of  a  private 
corporation — the  creature  of  the  state. 

We  are  entirely  unable  to  see  that  the 
state  is  parting  with  a  part  of  its  sovereign- 
ty by  providing  that  a  private  corporation 
may  construct  a  highway  and  give  it  to  the 
state,  when  it  is  done  by  authority  of  the 
state,  without  expense  to  the  state.  If  the 
state  may,  in  the  exercise  of  Its  sovereign 
power,  provide  safe  and  convenient  ways 
for  the  public  necessity  and  convenience, 
why  is  it  not  possible  for  it  to  secure  such 
ways  through  the  instrumentality  of  a  cor- 
poration which  is  willing  to  construct  and 
convey  them  to  the  state?  Instead  of  part- 
ing with  its  sovereignty  by  so  doing,  It  seems 
to  us  to  be  in  the  active  exercise  thereof. 

We  might  question  the  wisdom  of  the  Leg- 
islature in  granting  to  a  private  corpora- 
tion the  power  to  compel  the  state  to  main- 
tain the  vehicular  road.  It  may  seem  to  some 
persons  belittling  to  the  dignity  of  the  state, 
and  inconsistent  with  their  conception  of 
state  sovereignty.  But  that  does  not  make 
the  act  uDconstltutional,  nor  is  It  a  surren- 
der of  state  sovereignty  in  the  constitution- 
al sense.     The  Legislature  had  the  power 
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to  authorize  the  construction  of  the  road 
by  a  private  corporation,  and  provide  for 
its  conveyance  to  the  state.  It  also  had  the 
power  of  agreeing  to  maintain  the  road  aft- 
er the  conveyance,  as  provided  for  In  the 
act  If  there  Is  any  question  at  all,  It  goes 
to  the  propriety  and  wisdom  of  the  act 
rather  than  to  the  legislative  power. 

But  the  corporation  has  no  power  to  com- 
pel the  state  to  repair  the  30-foot  road  un- 
less the  road  "shall  clearly  be  in  worse 
condition  than  when  completed  and  con- 
veyed to  the  state."  And  even  then  It  can 
require  only  "such  repairs  as  shall  be  nec- 
essary to  restore  said  road,  or  any  part 
thereof,  to  the  same  condition  as  when  it 
was  originally  completed  and  conveyed  to 
the  state." 

The  act  provides  for  the  appointment  by 
the  Governor  of  a  state  official,  a  superin- 
tendent of  highways,  whose  duty  It  is  to 
have  supervision  of,  to  direct,  and  to  su- 
perintend the  repair  and  maintenance  of  all 
roads,  and  all  bridges,  culverts  and  cross- 
ings forming  a  part  thereof,  constructed  and 
conveyed  to  the  state  by  boulevard  corpora- 
tions under  the  provisions  of  the  act. 

So  long,  therefore,  as  this  state  official 
does  his  duty,  the  corporation  cannot  compel 
the  state  to  make  any  repairs.  The  superin- 
tendent of  highways  is  constituted  the  Judge 
of  the  necessity  In  the  first  Instance,  and  the 
court  or  jury  in  the  last  The  corporation  is 
given  the  power,  it  is  true,  to  institute  ap- 
propriate actions  to  compel  the  state  to  per- 
form this  duty  imposed  upon  it  by  the  act; 
but  whether  the  necessity  exists  or  not  may 
in  every  case  be  a  question  for  the  court  or 
jury  to  determine,  and  not  the  corporation. 

But  we  can  conceive  that  the  Legislature 
may  have  thought,  and  very  naturally,  too, 
that  in  order  to  Insure  the  maintenance  of 
the  road  in  good  condition,  it  ought  to  be  ex- 
pressly provided  that  the  state  should  main- 
tain it,  and  that  the  power  should  be  given 
to  some  one  to  secure  the  performance  of 
that  duty  whenever  the  necessity  arose.  It 
might  have  been  better,  perhaps,  certainly 
more  becoming,  to  confer  such  iiower  upon 
a  well  selected  commission,  rather  than  upon 
the  defendant  corporation — the  creature  of 
the  statute.  But  the  Legislature  saw  fit  to 
provide  as  they  did,  and  we  think  the  pro- 
vision was  within  the  scope  of  their  consti- 
tutional authority. 

There  is  nothing  in  the  act  which  pre- 
cludes the  Legislature  from  exercising  the 
power  of  eminent  domain  with  respect  to  the 
boulevard  or  any  part  thereof  at  any  time 
the  public  welfare,  or  the  public  necessity, 
in  the  judgment  of  the  Legislature,  should 
require  it 

In  Nichols  on  the  Power  of  Ehninent  Do- 
main, 395,  I  325,  it  is  said: 
.  "A  corporation  which  has  taken  land  by 
eminent  domain  under  legislative  authority 
and  devoted  it  to  the  public  use  has  acquir 
ed  no  immunity  from  the  condemnation  of 


such  property  for  some  other  public  use 
which  a  subsequent  Legislature  may  deem  of 
greater  importance." 

The  hands  of  the  Legislature  are  not, 
therefore,  absolutely  tied  for  all  time  In  re- 
spect to  the  road  and  its  maintenance.  Fu- 
ture Legislatures  are  not  powerless,  and  the 
state  is  not  deprived  of  its  sovereign  power, 
respecting  the  boulevard  so  long  aa  ex:ercii« 
of  the  iwwer  of  eminent  domain  Is  left  free. 

[2{]  The  plaintiff  not  only  attacEs  the  con- 
stitutionality of  the  act,  chapter  189,  volume 
26,  of  the  Laws  of  Delaware,  but  has  includ- 
ed in  bis  petition,  and  accompanying  affi- 
davits, averments  of  fact  dehors  the  record 
of  the  proceeding  before  Judge  Conrad  which 
is  sought  to  be  enjoined  and  prevented  by 
the  writ  of  prohibition  prayed  for. 

The  defendants  contend  that  this  court 
cannot  hear  or  determine  in  this  proceeding 
any  such  averments. 

Paragraph  5  of  section  12  of  article  4  of 
the  Constitution  of  this  state  confers  upon 
the  Supreme  Court  jurisdiction  "to  issue 
writs  of  prohibition  ♦  •  •  to  the  Superi- 
or Court,  the  Court  of  Oyer  and  Terminer. 
the  Court  of  General  Sessions,  the  Court  of 
Chancery  and  the  Orphans'  Court  or  any  of 
the  judges  of  the  said  courts,  and  all  orden, 
rules  and  processes  proper  to  give  effect  to 
the  same."  By  such  provision  this  court  U 
given  original  jurisdiction  to  issue  writs  of 
prohibition;  and  this  is  the  first  case  in 
which  the  exercise  of  such  jurisdiction  has 
been  Invoked. 

The  writ  of  prohibition  is  a  common-lav 
writ  It  Issues  only  from  a  superior  court  to 
an  inferior  court,  tribunal  or  Judge,  and 
only  for  the  purpose  of  keeping  such  inferior 
court  within  the  limits  of  its  juriadiction. 
That  is  the  sole  purpose  of  the  writ 

The  common-law  procedure  included  a 
method,  and  also  the  means,  of  determlniui; 
issues  of  fftct  dehors  the  record  in  prohibi- 
tion cases;  but  the  court  of  last  resort  iu 
England,  corresponding  to  this  court,  did  not 
have  original  Jurisdiction  to  Issue  writs  of 
prohibition. 

No  common-law  practice  or  procedure 
could  govern  the  Supreme  Court  of  this  state 
in  the  exercise  of  such  original  jurisdiction; 
and  no  procedure  has  been  established  in 
this  state,  either  by  statute  or  decisions,  ap- 
plicable to  the  subject. 

While  this  court  is  given  by  the  Constitu- 
tion the  right  to  make  all  orders,  roles  and 
processes  proper  to  give  effect  to  its  writs  of 
prohibition.  It  is  not  thereby  given  the  power 
or  means  of  trying  Issues  of  fact  dehors  the 
record.  It  can  have  no  Jury,  neither  has  it 
the  authority  to  appoint  commissioners,  mas- 
ters or  other  officers  or  agents  to  take  testi- 
mony, examine  questions  of  fact  and  report 
their  findings  to  the  court  In  other  words, 
this  court  has  no  machinery  for  the  determi- 
nation of  issues  of  fact  outside  the  record. 

The  case  of  Ex  parte  Easton,  95  U.  S.  ♦**. 
24  L.  Ed.  373,  seems  to  be  particularly  la 
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point,  and  we  quote  from  the  opinion  the 
following: 

"Application  for  the  writ  of  prohibition  1b 
properly  made  In  sndi  a  case,  upon  the 
ground  that  the  District  Court  has  tran- 
scended its  Jurisdiction  in  entertaining  the 
-described  proceeding;  and  whether  it  has 
or  not  must  depend,  not  upon  facts  stated 
dehors  the  reeord,  but  upon  those  stated  in 
the  record  upon  which  the  District  Court  is 
called  to  act,  and  by  which  alone  it  can  reg- 
ulate Its  judgment  Mere  matters  of  de- 
fense, whether  going  to  oust  the  Jurisdic- 
tion of  the  court  or  to  establish  the  want  of 
merits  in  the  libelant's  case,  cannot  be  ad- 
mitted under  such  a  petition  here  to  displace 
the  right  of  the  District  Court  to  entertain 
suits ;  the  rule  being  that  every  such  matter 
should  be  proi)ounded  by  suitable  pleadings 
as  a  defense  for  the  consideration  of  the 
court,  and  to  be  supported  by^  competent 
proofs,  provided  the  case  is  one  within  the 
jurisdiction  of  the  District  Court" 

It  may  be  true  that  the  plaintiff  could  not 
present  to  Judge  Conrad  the  facts  outside 
the  record  which  he  asks  this  court  to  con- 
sider; but  that  cannot  give  to  the  Supreme 
Court  a  power  which  Is  not  conferred  by  the 
Constitution  or  statute,  and  which  said  court 
does  not  inherently  possess. 

We  are  clearly  of  the  opinion  that  this 
court  has  not  the  power  to  hear  and  deter- 
mine the  issues  of  fact  raised  by  the  peti- 
tion, answer  and  accompanying  affidavits, 
which  are  dehors  the  record. 

'  But  even  If  the  court  had  the  right  and 
also  the  means,  of  determining  Issues  of 
fact  dehors  the  record.  It  would  be  entirely 
unnecessary  to  do  so  In  the  present  case. 

The  plaintiff  contends  that  bvery  condem- 
nation proceeding  Involves  the  question  of 
the  necessity  of  taking  the  particular  land 
desired,  and  that  this  question  is  a  Judicial 
one.  This  particular  question,  the  plaintiff 
Insists,  was  raised  before  Judge  Conrad, 
and  is  again  raised  In  the  petition  for  the 
writ  of  prohibition;  and  the  denial  of  such 
necessity  is  supported  by  the  affidavits  of 
the  plaintiff  and  six  other  persons,  filed  with 
the  petition. 

The  defendants  claim  that  the  charge 
which  the  plaintiff  makes  In  his  averments 
of  fact  dehors  the  record  Is  in  substance 
and  effect  bnt  an  attack  upon  the  good  faith 
of  Coleman  du  Font  Road,  Incorporated. 

We  will  not  undertake  to  decide  what  Is 
the  real  purpose  of  the  plaintiff  in  making 
such  averments  of  fact,  but  will  assume  that 
the  purpose  was,  as  he  declares,  to  show 
that  the  taking  of  the  land  was  not  neces- 
sary. 

We  have  already  decided  that  the  purpose 
for  which  the  statute  authorizes  a  strip  of 
land  200  feet  In  width  to  be  taken  is  a 
public  use.  It  follows,  therefore,  that  the 
purpose  for  which  the  land  of  the  plaintiff  Is 
sought  to  be  taken  Is  a  public  one. 

We  have  also  decided  that  when  the  conrt 


is  satisfied  that  the  land  taken  by  the  exer- 
cise of  the  power  of  eminent  domain  is  taken 
for  a  public  use,  the  question  of  necessity  is 
for  the  Legislature  and  not  for  the  court  to 
determine,  and  that  when  the  Legislature 
has,  In  the  exercise  of  an  honest  discretion, 
determin<>d  that  question  the  court  should 
not  and  will  not  Interfere. 

Such  being  our  view  of  the  law  It  would 
be  entirely  unnecessary  and  profitless  for 
this  court  to  determine,  or  undertake  to  die- 
termlne,  by  facts  outside  the  record,  the 
question  of  the  necessity  of  the  taking  of  the 
particular  land  desired,  viz.,  the  land  of  the' 
plaintiff. 

[26]  Upon  the  questions  above  considered 
and  determined  the  conrt  Is  unanimous.  Up- 
on the  remaining  question,  viz.,  the  constltn- 
tional  passage  of  the  act  In  -question,  the 
majority  of  the  court  are  of  the  opinion  that 
the  act  was  constitutionally  passed,  bnt  for 
different  reasons. 

I  am  of  the  opinion  that  the  act  in  ques- 
tion was  constitutionally  passed,  and  is  a 
valid  act  under  the  journal  enti7  doctrine. 
Under  such  doctrine  every  legal  presumption 
is  to  be  made  In  favor  of  the  validity  of  the 
act  If  the  Journal  entries  fail  to  show  that 
the  enrolled  act  was  not  the  act  that  was  in 
fact  passed,  or  If  the  Journal  entries  are 
such  as  to  make  It  doubtful  which  one  of 
two  acts  was  passed,  then  the  presumption 
in  favor  of  the  enrolled  and  published  act 
stands,  and  the  same  must  be  held  valid. 

The  court  In  the  Rash- Allen  Case,  76  Atl. 
370,  clearly  recognized  the  fact  that  the 
"journal  entry  respecting  the  title  of  the 
bill  upon  which  the  yea  and  nay  vote  was 
taken  might  be  a  mistake,  and  the  true  and 
correct  title  that  of  the  substitute  bill." 

The  court  in  that  case  said: 

"Of  course  it  is  possible  that  It  may  some- 
times appear  from  the  journals  themselves 
that  a  mistake  was  made  therein  respecting 
the  title  of  the  bill  on  the  final  vote,  and 
that  the  bill  actually  passed  was  another 
bill,  with  an  entirely  different  title.  But  we 
are  clearly  of  the  opinion  that  in  the  pres- 
ent case  the  Journals  not  only  do  not  show 
that  such  was  the  fact  bnt  they  leave  no 
room  for  doubt" 

It  also  appears  from  the  Rash-Allen  Case 
that  when  there  Is  a  contention  as  to  which 
one  of  two  bills  was  in  fact  passed,  the 
court  "will  examine,  not  only  the  entry  re- 
specting the  final  passage  of  the  bill,  hut 
all  the  pertinent  journal  entries  in  order  to 
determine  which  bill  was  passed.  One  of 
such  entries,"  said  the  court,  "is  the  title 
of  the  bill,  a  similarity  of  title  indicating 
that  a  mistake  might  have  been  made  by  the 
clerk." 

The  court  in  that  case^  after  a  most  care- 
ful examination  of  all  the  journal  entries, 
concluded  that  no  mistake  vras  made,  and 
that  the  original  Senate  bill,  and  not  the 
substitute,  was  passed,  holding  that:  "It 
therefore  affirmatively  and  indisputably  ap- 
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pears  from  the  Journals  of  each  house  that 
the  yea  and  nay  vote  was  taken  upon  a 
bill  which  bore  an  entirely  different  title 
from  that  cf  the  bill  which  the  contestants 
claim,  was  passed." 

It  would  require  entirely  too  much  time 
and  space  to  specifically  compare  the  Jour- 
nal entries  in  the  present  case  with  those 
in  the  Bash-Allen  Case.  It  will  be  enough 
to  say  that  in  the  latter  case  there  was  no 
such  similarity  of  title  between  the  original 
and  substitute  bill  as  might  cause  a  clerical 
mistake,  as  there  is  in  the  present  case.  The 
'probability  of  such  a  mistake  being  made 
where  the  titles  are  very  similar  was  dis- 
tinctly recognized  In  the  Rash-Allen  Case. 

In  that  case  it  was  expressly  noted  as  a 
very  significant  fact  that  the  Journals  show- 
ed that  the  original  bill  was  the  one  upon 
which  the  yea  and  nay  vote  was  taken  in 
each  house.  The  court  said:  "If  the  title 
of  the  original  bill  was  read  by  mistake,  or 
inadvertently  written,  for  the  title  of  the 
substitute,  is  it  not  most  remarkable  that 
the  same  mistake  should  have  been  made  in 
each  bouse  of  the  General  Assembly?" 

And  the  court  further  said: 

"If  the  substitute  bill  was  the  one  that 
was  in  fact  passed,  is  it  not  equally  remark- 
able that  nothing  whatever  was  done  with 
it  in  the  Senate,  so  far  as  the  Journal  shows, 
after  it  was  reported  by  the  committee,  un- 
til it  was  enrolled,  and  that  in  the  House, 
so  far  as  the  Journal  of  that  body  shows, 
it  was  not  presented,  read,  reported  by  the 
committee,  or  acted  upon  at  all,  no  men- 
tion leiug  made  of  it  there  until  it  was  en- 
rolled." 

It  is  true  that  in  the  present  case  the 
original  and  substitute  bill  bore  the  same 
number,  as  they  did  in  the  Rash-AUeu  Case; 
but  In  the  latter  case  the  court  said  there 
might  be  some-  significance  in  that  fact  "if 
the  similarity  in  the  number  proved  the 
similarity  in  the  character  of  the  bills.  But 
we  know  that  the  two  bills  were  essentially 
different  in  character." 

The  court  in  the  Rash-Allen  Case,  after  a 
most  careful  examination  of  all  the  journal 
entries,  concluded  that  no  mistake  was  made, 
and  that  the  original  Senate  bill,  and  not  the 
substitute,  was  passed. 

The  question  now  is,  whether  In  the  pres- 
ent case  the  Joamal  entries  clearly  and  sat- 
isfactorily show  that  it  was  the  original 
and  not  the  substitute  bill  that  was  passed. 
If  they  do  not,  or  if  they  leave  it  doubtful 
in  the  mind  of  the  court,  which  one  of  the 
two  was  passed,  the  enrolled  and  published 
act  stands  unimpeached. 

What  do  the  Journal  entries  show? 

Generally  speaking,  they  show  a  very  dif- 
ferent state  of  facts  from  the  Rash-Allen 
Case — because: 

1.  There  is  but  one  entry  in  the  House 
Journal  which  indicates  that  the  original  bill 
was  passed,  and  that  is  the  entry  which 
states  that  the  Secretary  of  the  Senate  in- 


formed the  House  that  the  Senate  bad 
passed  the  original  bill  and  requested  the 
concurrence  of  the  House  therein.  Every 
other  entry  shows  that  the  substitate  bill, 
that  is,  the  enrolled  and  published  act,  was 
constitutionally  passed. 

There  is  but  one  entry  in  the  Senate  Jour- 
nal which  indicates  that  the  original  bill 
was  passed  by  that  body,  and  that  is  the 
entry  respecting  the  yea  and  nay  vote^  Of 
course,  this  is  the  most  important  and  vital 
entry  respecting  the  constitutional  passage 
of  a  bill,  tmder  the  Journal  entry  doctrine. 
But,  as  we  have  seen,  the  court  may  not- 
withstanding this  fact  be  satisfied,  after  a 
careful  examination  of  all  the  Journal  en- 
tries of  both  houses,  that  there  was  a  da- 
ical  error  made  in  the  title,  on  tbe  final 
passage  of  the  bill,  and  that  it  was  another 
blU  that  was  in  fact  passed.  And  such  cler- 
ical error  i^  more  likely  to  be  made  if  there 
is  a  striking  similarity  in  the  titles  of  the 
two  bills. 

2.  The  substitute  hUl  was  reported  favor- 
ably by  the  Senate  conimittee,  and  imme- 
diately, or  at  least  before  any  other  business 
intervened,  a  bill  was  passed  of  practically 
the  same  title,  but  called  the  original  Senate 
bill.  The  passage  of  the  bill  followed  right 
upon  the  report  of  the  committee,  and  it  is 
most  natural  to  believe  that  it  was  the  re- 
ported bill  that  was  passed,  and  that  tbe  title 
of  tbe  original  was  entered  by  mistake 
There  are  no  other  entries  in  tbe  Senate 
Journal  ttiat  are  incousiatent  with  tbe  pas- 
sage of  the  substitute  bill;  Indeed  everr 
other  entry  in  the  Senate  Journal,  and,  as 
we  have  said,  every  entry  but  one  in  the 
House  Journal,  indicates  that  tills  was  the 
bill  that  was  passed. 

3.  The  original  and  subsUtute  bill  bore  ti- 
tles that  were  strikingly  similar,  and  soch  as 
were  not  unlikely  to  cause  confusion  and 
mistake.  Tbe  only  difference  in  fact  was  in 
the  parenthetical  words  contained  in  the 
brackets,  and  even  those  words  meant  one 
and  the  same  thing.  There  was  no  real  dif- 
ference in  the  titles. 

4.  In  the  Rash-Allen  Case  there  were  cer- 
tainly two  separate  and  distinct  bills,  diffa- 
ing  not  only  in  title  but  also  in  subject-mat- 
ter. It  is  not  at  all  certain  that  there  .was, 
at  the  time  the  yea  and  nay  vote  was  taken 
in  .the  Senate,  more  than  one  bill  relating  to 
the  organization  of  boulevard  corporations, 
which  was  the  real  title  of  both  the  original 
and  substitute  bilL 

5.  The  entry  indicating  that  It  was  the 
original  bill  that  received  the  yea  and  na; 
vote  is  In  the  Journal  of  one  house  only ;  and 
while  the  Journal  of  the  House  states  that 
the  Secretary  of  the  Senate  informed  tbe 
House  that  tbe  Senate  had  passed  and  re- 
quested the  concurrence  of  the  House  in  the 
original  bill,  the  House  later  Informed  tbe 
Senate  that  it  had  concurred  in  the  substi- 
tute.    There  was  but  one  bUl  agsat,  by  the 
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Senate  to  the  Honse,  ttae  title  of  which  re- 
ferred to  hooIevardjEL 

In  considering  the  question  now  before  the 
court  there  are  two  propositions  of  law  that 
should  be  kept  In  mind: 

1.  The  court  will  presume  every  enactment 
of  the  tieglslature  to  be  constitutional,  and 
tlie  burden  Is  upon  him  who  challenges  its 
constitutionality,  to  show  It 

2.  The  journal  entry  doctrine  holds  that 
the  enrolled  act,  duly  authenticated  and 
published,  is  prima  facie  evidence  of  its  va- 
lidity and  raises  a  strong  presumption  of  its 
constitutional  passage.  This  presumption 
prevails,  and  the  statute  must  be  sustained, 
unless  the  Journals  show  clearly  and  satis- 
factorily that  the  statute  was  not  constitu- 
tionally passed.  If  the  Journals  leave  any 
doubt  upon  this  subject  the  presumption  re- 
mains and  the  statute  is  sustained. 

After  considering  the  Journals  of  the  two 
bouses  I  think  the  presumption  of  the  con- 
stitutionality of  the  act  in  question  is  not 
rebutted  or  overthrown,  because  the  Journal 
entries,  taken  as  a  whole,  do  not  convince 
me  that  any  constitutional  prerequisite  was 
not  complied  with  in  the  passage  of  the  act 
On  the  contrary,  they  lead  me  to  believe  that 
the  two  entries  mentioning  the  original  bill 
were  clerical  mistakes,  the  subject-matter 
being  the  subetitute  bill,  and  such  bill  be- 
ing clearly  meant  or  intended. 

From  the  foregoing  statement  of  facts 
showing  the  legislative  history  of  the  bill 
under  consideration  it  la  manifest  that  the 
present  case  is  clearly  distinguishable  from 
the  Rash- Allen  Case  in  which  the  Journal 
entry  doctrine  was  recognized.  Under  such 
doctrine,  I  hold  the  act  now  in  question  to 
have  been  constitutionally  passed. 

RICE,  J.  One  question  in  this  case  for 
tlie  determination  of  the  court  is  whether 
the  provisions  of  section  10  of  article  2  of 
tb»  Ck>nstitution  of  the  state  of  Delaware 
bave  been  complied  with  by  the  General  As- 
sembly in  the  passage  of  the  Boulevard  Act? 

This  question  Involves  the  consideration  of 
two  doctrines  known  as  the  "Journal  entry 
doctrine"  and  the  "enrolled  act  doctrine." 

In  a  comparatively  recent  case  in  this 
state  the  five  law  Judges,  sitting  at  that  time, 
and  constituting  a  Court  in  Banc,  passed 
upon  the  merits  of  the  two  doctrines,  after 
a  thorough  and  exhaustive  argument  by 
counsel  in  that  case. 

The  majority  of  that  court  accepted  and 
applied  as  the  law  in  this  state  the  "Journal 
entry  doctrine,"  and  the  minority  dissented 
and  expressed  their  opinion  in  favor  of  the 
"enrolled  act  doctrine." 

In  the  present  case  it  appears  to  me  that 
it  Is  not  necessary  for  me  to  pass  upon  the 
merits  of  the  respective  doctrines  for  the  fol- 
lowing reasons:  (1)  That  the  law  pertain- 
ing to  the  two  doctrines  as  applicable  in 
this  state  was  not  argued  to  any  extent  by 


counsel  on  either  side;   (2)  that  the  present 
case  is  distinguishable  from  the  former  case. 
I  therefore  concur  in  the  whole  oitinlon 
as  read  by  the  CHIEF  JUSTICE. 

WOOLLEY,  J.  Id  the  Bash-Allen  Case, 
and  in  this  case  Judge  BOTCB  and  I  have 
concurred  In  our  opinion  of  the  law  respect- 
ing the  valid  enactment  of  statutes  under 
our  constitutional  provision,  and  at  his  re- 
quest I  will  briefly  embody  his  views  with 
mine. 

Sitting  as  Judges  of  the  Supreme  Court 
in  the  consideration  of  this  case,  we  do  not 
here  feel  bound  by  the  doctrine  announced 
by  the  majority  of  the  Court  In  Banc  in  the 
Rash-Allen  Case;  but,  on  the  contrary,  we 
consider  that  in  this  court  we  may  express 
our  views  and  state  our  positions  relative 
to  the  law  by  which  the  valid  enactment  of 
statutes  in  this  state  is  to  be  tested  and 
determined,  freely  and  without  the  restraint 
of  precedent  ' 

In  order  therefore  to  make  certain  onr 
positions  upon  this  question,  we  state  that 
we  cannot  subscribe  to  the  Journal  entry 
doctrine  announced  by  the  majority  of  the 
court  in  the  Rash-Allen  Case,  nor  to  that 
doctrine  as  applied  to  this  case,  nor  can  we 
distinguish  this  case  from  the  Rash-Allen 
Case,  for  to  our  minds  the  Journal  which  ia 
relied  upon  in  this  case  as  the  constitutional 
record  of  the  Legislature's  acts  discloses 
precisely  the  same  Journal  defect  that  was 
held  to  Justify  the  decision  in  the  Rash-Al- 
len Case. 

Giving,  however,  to  our  constitutional  pro- 
vision the  interpretation  made  by  the  minori- 
ty of  the  court  below  in  the  case  of  Rash  t. 
Allen,  and  adhering  to  the  enrolled  act  doc- 
trine as  stated  in  the  opinion  of  the  minori- 
ty of  the  court  in  that  case,  we  hold  that 
by  the  force  of  that  doctrine,  and  according 
to  the  principles  it  embodies,  the  statute  put 
in  question  in  this  case  was  validly  and  con- 
stitutionally enacted. 

CURTIS,  Ch.  The  petitioner  urges  as  one 
ground  against  the  right  to  take  hla  land 
the  failure  of  the  Legislature  to  comply  with 
the  constitutional  requirements  for  the  valid- 
ity of  the  passage  of  the  act  under  which 
the  corporation  seeking  to  take  his  land  was 
incorporated.  In  the  argument  of  this  point 
counsel  referred  only  to  the  case  of  Bash 
V.  Allen.  For  the  petitioner,  it  was  urged 
that,  applying  the  principles  of  that  case, 
the  act  was  not  vhlidly  enacted;  and  for 
the  defendants,  that  the  two  cases  can  be 
dlstiuguished,  and,  further,  that  the  act  was 
validly  enacted,  whether  the  doctrine  adopt- 
ed in  that  case  by  the  court,  or  that  advocat- 
ed in  the  dissenting  opinion,  be  applied  here. 

The  case  of  Rash  v.  Allen  was  beard  by 
the  five  law  Judges  sitting  as  a  Court  in 
Banc  (and  not  including  the  Chancellor,  who 
is  never  a  member  of  that  court),  to  deter- 
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mine  a  cause  then  pending  In  the  Superior 
Court,  and  there  three  members  of  It  adopt- 
ed and  applied  the  doctrine  of  construction 
Imown  as  the  "journal  entry  doctrine,"  and 
the  other  two  joined  in  adopting  and  apply- 
ing the  other  doctrine  of  construction  known 
as  the  "enrolled  act  doctrine,"  It  being  nec- 
essary in  that  case  to  determine  w:hether  an 
act  had  been  validly  enacted. 

In  this  present  case  a  majority  of  the 
court  here  finds  that  the  act  In  question  was 
validly  enacted,  though  for  divers  and  di- 
vergent reasons.  Two  members  of  this  court, 
who  were  members  of  the  Court  In  Banc, 
adhere  to  the  doctrine  of  the  minority  of 
the  court  In  that  case,  and,  applying  the 
enrolled  act  doctrine,  find  that  the  act  was 
passed  according  to  the  Constitution,  while 
one  other  member  of  this  court,  who  was 
also  a  member  of  the  court  In  the  case  dted, 
whUe  adhering  to  the  journal  entry  doc- 
trine, distinguishes  the  two  cases  and  reach- 
es the  same  conclusion  in  favor  of  the  act 
In  other  words,  In  the  present  case  the  ma- 
jority of  this  court  reach  the  same  conclu- 
sion for  different  reasons. 

At  this  time  I  am  not  prepared  to  adopt 
either  of  these  doctrines  In  preference  to  the 
other.  The  general  question  was  not  argued 
by  counsel  in  this  case,  and  all  of  them  re- 
ferred only  to  the  case  of  Rash  t.  Allen 
and  the  learned  and  exhaustive  opinions 
there  delivered. 

A  judgment  of  the  Court  in  Banc  is  not 
binding  upon  the  Supreme  Court,  for  an  ap- 
peal will  lie  from  the  latter  to  the  former. 
Nor  would  the  principles  of  law  adopted  by 
the  former  be  controlling  in  the  latter  court 
in  the  same  or  other  cases.  Great  respect 
should  be,  and  has  been,  given  by  the  mem- 
bers of  the  Supreme  Court  to  the  opinions 
of  the  judges  constituting  the  Court  in  Banc, 
especially  when  the  opinions  in  the  latter 
court  agree.  Under  the  circumstances,  I 
do  not  feel  controlled  by  the  views  express- 
ed In  the  case  of  Rash  v.  Allen  as  to  the 
rules  of  constitutional  interpretation.  The 
constitutional  question  there  raised  was  of 
great  importance,  Involving,  as  it  does,  the 


rules  to  be  applied  In  determining  w,beth«r 
acts  of  the  General  Assembly  i»assed  sini.« 
1897  meet  the  requirements  of  the  Consti- 
tution as  to  the  procedure  for  the  enactmen: 
of  laws.  It  is  very  Important,  too,  that  i: 
should  be  settled  in  this  the  Supreme  Conn 
of  the  state  which  of  the  rules  of  construc- 
tion should  be  adopted  in  Delaware,  and  I 
regret  very  much  that  I  am  unable,  at  tbji 
time,  to  do  my  part  by  expressing  my  own 
opinion  on  the  subject  in  this  present  ca->-. 
But  in  view  of  the  magnitude  of  the  ques- 
tion, the  extensive  study  required  and  tbe 
limited  time  available  for  consideration  of 
this  question,  In  addition  to  the  several  oth- 
er difficult  questions  raised  and  learnedly 
discussed  tn  this  case,  I  have  not  as  yet  been 
able  to  reach  conclusions  satisfactory  to  my- 
self, or  to  give  to  the  matter  the  delibera- 
tion which  its  importance  deserves. 

Inasmuch  as  a  majority  of  this  court  have 
reached  conclusions  which  will  determine  the 
judgment  to  be  rendered  in  this  ease,  I  feel 
that  the  rendering  of  the  decision  should 
not  be  delayed.  But  I  reserve  to  myself 
at  least  an  opportunity  to  file,  at  or  before 
the  next  regular  term,  an  opinion  on  this 
branch  of  the  case,* Inasmuch  as  the  conclu- 
sions I  may  reach,  whatever  they  may  be. 
will  not  affect  the  rights  of  the  parties  in 
this  present  cause. 

For  Judge  BOTCE  and  myself  I  am  con- 
strained to  say,  and  it  seems  only  Jnst  to 
ourselves  that  we  should  say,  that  we  hare 
had  perplexing  doubts,  fully  known  to  the 
members  of  the  court,  as  to  the  constitu- 
tionality of  the  act  of  assembly  which  we 
have  had  under  consideration.  In  several  re- 
si)ects. 

In  concurring  with  the  opinion  of  the 
court  first  read  by  the  CHIEF  JUSTICE,  tai 
so  far  as  it  is  the  unanimous  opinion  of 
the  court,  we  have  as  It  is  our  duty  to  do, 
when  It  can  be  done,  not  without  consider- 
able hesitation,  resolved  oar  doubts  in  favor 
of  the  validity  of  the  act  as  expressed  In  tbe 
opinion. 

The  rule  IS'  discharged,  petition  dismissed 
and  petitioners  ordered  to  pay  the  costa. 
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EASTMAN  y.  DUNN  et  al. 

(Supreme  Coart  of  Rhode  Island.    Jnly  6, 
1912.) 

1.  AcTzoR  (g  45*)— Sbpabatb  COTJNTa-JOIW- 
DER. 

In  assumpsit  for  bieach  of  a  contract  for 
the  erection  of  a  theater  and  the  formation  of 
a  partnership  in  the  future,  plaintiff  may  prop- 
erly join  counts  sounding  in  damages  for  the 
breach  of  an  express  contract  and  in  indebita- 
tus assumpsit  for  the  value  of  an  option  deliv- 
ered to  defendants  and  labor  performed  at  their 
request,  for  the  two  counts  grow  out  of  the 
same  transaction,  and,  both  being  assumpsit, 
plaintiff  cannot  be  required  to  make  an  election 
between  .them  before  going  to  the  jury,  defend- 
ants having  the  right  to  frame  issues  so  as  to 
determine  apon  what  counts  the  jury  base  their 
verdict 

rSd.  Note. — For  other  cases,  see  Action,  Cent 
Dig.  iS  378-383,  385-448;   Dec.  Dig.  {  45.*] 

2.  Pabtnebship  (§1  21, 102*)— What  Consti- 

TDTE8. 

Where  defendants  entered  into  an  agree- 
ment with  plaintiff  that,  if  he  woald  deliver  an 
option  on  certain  property  and  perform  cer- 
tain services,  they  would  take  a  lease  on  the 
property,  erect  a  theater  thereon,  and,  after 
their  advances  had  been  deducted,  would  make 
him  a  full  partner  with  them  in  the  concern,  no 
present  partnership  was  formed,  and  plaintiCTs 
cause  of  action  for  defendants'  breach  need  not 
be  brought  in  equity. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  {$  6,  156;  Dec  Dig.  |{  21,  102.*] 

8.  Frauds,  Statute  of  (|  138*)— Contbacts 

— Paet  Perfobmance. 

Where  plaintiff,  in  parsuance  of  a  contract 
whereby  detendants  were  to  erect  a  theater 
upon  land  on  which  he  had  an  option,  and,  after 
deducting  the  amount  of  their  advances,  were 
to  form  a  partnership,  delivered  his  option  to 
defendants,  and  performed  all  the  services  pos- 
sible, he  has  a  right  of  action,  though  the  con- 
tract was  not  enforceable  because  of  the  stat- 
ute of  frauds. 

[Ed.    Note. — For   other   cases,    see    Frauds, 
.Statute  of.  Cent  Dig.  Ii  327-333 ;   Dec.  Dig.  { 

loo.    J 

4.  Damages  (i  120*}— Damages  tob  Bbeaoh 
— Measxjbb  or  DauaIqes. 

In  such  case  plaintiff  is,  for  defendants' 
breach,  entitled  to  recover  both  the  value  of  the 
option  surrendered  and  the  value  of  his  serv- 
ices rendered. 

[E3d.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  if  291-505;   Dec.  Dig.  |  120.»] 

6.  Contbacts  (J  350*)— Actions  fob  Bbeaoh 

— Evidence— Sufficiency. 

In  assumpsit  for  damages  for  breach  of 
contract  evidence  AeM  sufficient  to  support 
jadgment  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  |§  93,  1819-1823;  Dec.  Dig.  {  350.*] 

6.  Tbial  (I  262*)— Instbuctions— Applioa- 
BiuTT  TO  Evidence. 

In  assumpsit  for  the  breach  of  a  contract 
the  consideration  of  which  was  plaintiff's  de- 
livery of  an  option,  an  instruction  that  an  op- 
tion may  be  accepted  verbally  is  proper,  where 
there  was  evidence  of  such  verbal  instruction. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  if  505,  596-612;   Dec.  Dig.  {  252.*] 

7.  Frauds,  STATtrxB  of  (|  103*)— Obal  Ac- 
ceptance. 

Unless  an  option  contract  requires  an  ac- 
ceptance in  wriflng,  an  oral  acceptance  is  suffi- 


cient, or  tb^  acceptance  may  b«  shown  by  the 
acts  of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Frauds, 
Statute*  of,  Cent  Dig.  fg  192-198,  200-208; 
Dec.  Dig.  S  103.*] 

8.  Tbial  ({  252*)— Instbuctions— Applica- 
biuty  to  Evidence. 

In  assumpsit  for  breach  of  a  contract 
where  the  consideration,  moving  from  the  plain- 
tiff, was  an  option  to  lease  certain  property 
which  be  accepted  and  delivered  to  defendants, 
and  it  was  shown  that  for  convenience  he  allow- 
ed the  lease  to  be  made  directly  to  defendants, 
an  instruction  that  the  amount  of  his  recovery 
was  the  market  value  of  the  lease  at  the  time 
he  delivered  it  to  defendants  was  not  inapplica- 
ble to  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  605,  696-612;   Dec.  Dig.  {  252.*] 

9.  Gifts  (J  47*)— Bubden  of  Pboof. 

Defendant  who,  in  an  action  for  breach  of 
a  contract,  set  up  that  plaintiff  gave  him  an  op- 
tion and  relied  on  his  generosity  for  reimburse- 
ment, has  the  burden  of  proving  the  gift. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  fi  81-86;  De&  Dig.  {  47.*] 

10.  Evidence  (|  242*)  —  ADiassiBiurr  — 
Competesct. 

Plaintiff  entered  into  a  contract  with  de- 
fendants, whereby  he  delivered  to  them  an  op- 
tion for  a  lease  on  certain  property,  and  they, 
in  turn,  promised  to  erect  a  theater  thereon, 
and,  after  deducting  the  amount  of  their  ad- 
vances, to  make  pluntiff  a  full  partner  in  the 
enterprise.  After  the  lease  was  taken,' the  two 
defendants  had  a  disagreement,  and  did  not 
proceed  with  the  erection  of  the  theater.  Held, 
that  as  the  two  were  jointly  interested,  and 
plaintiff  did  not  know  of  their  irreconcilable 
disagreement  evidence  of  things  done  by  him  at 
the  request  of  ether  of  them  to  enable  the  proj- 
ect to  be  carried  out  was  admissible;  the  par- 
ties being  considered  as  agents  of  one  another 
•in  matters  relating  to  their  joint  interest. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  893-907;  Dec.  Dig.  {  242.*] 

11.  Evidence  (S  185*)— Best  Evidence— No- 
tice TO  Pboduce  Obiqinai,. 

A  notice,  when  served  in  duplicate,  may  be 
proven  by  the  production  of  duplicate  by  the 
one  giving  the  notice,  even  though  he  does  not 
request  those  served  to  produce  the  original. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {{  642-660;  Dec  Dig.  f  185.*] 

12.  Contbacts  ((  349*)  —  Admibsibilitt  of 
Evidence— Relevanct. 

In  assumpsit  for  breach  of  a  contract 
whereby  defendants  were,  within  a  year,  to 
erect  a  theater,  and,  after  deducting  certain  ad- 
vances, were  to  make  plaintiff  a  partner,  evi- 
dence of  a  notice  served  by  the  plaintiff  a  short 
time  before  the  year  expired  was  admissible  to 
show  that  they  had  abandoned  the  project  and 
demonstrate  that  the  action  which  was  com- 
menced a  day  before  the  expiration  of  the  year 
was  not  premature. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  K  1096,  1781-1784,  1788-1798, 
1809,    1811-1814,    1817,    1818;     Dec    Dig.    { 

18.  XlTiDENCB  (I  116*)— Admissibilitt  —  Ev- 
idence Adiottxd  Because  of  Otheb  Evi- 
dence. 

Such  notice  was  also  admissible  where  both 
defendants  referred  to  it  in  subsequent  conver- 
sations had  with  plaintiff. 

[E!d.  Note. — For  other  cases,  see  Eividence. 
Cent  Dig.  K  134,  135;    Dec.  Dig.  {  116.*] 
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14.  WiTirassKS    (I   240*)  —  Bxamihatiok  — 
Leaidinq  Questions. 

The  propriety  of  leading  questions  rests  in 
tiie  discretion  of  the  trial  court.  ' 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  S|  795,  837-839,  841-845;  Dec.  Dig. 
i  240.*] 

15.  Evidence  (g  266*)— Admissibilitt— Pub- 
lic Policy. 

Evidence  that  defendants,  to  prevent  plain- 
tiff from  bringing  suit,  told  him  be  bad  no 
chance  to  win  because  they  had  rehearsed  their 
story,  and  would  swear  him  out  of  the  court- 
house if  necessary,  is  admissible  on  the, grounds 
of  public  policy. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  j§  1051.  1052,  1054-1056,  1058- 
1060;  Dec.  Dig.  {  266.*] 

16.  Witnesses  (S  346*)— Impeachment— Evi- 
dence. 

That  a  witness,  who  was  also  defendant, 
stated  to  plaintiff  that  he  bad  rehearsed  his 
story,  and  would  swear  plaintiff  out  of  the 
courthouse,  is  admissible  as  affecting  his  verac- 
ity. 

[Ed.  Note.— Fof  other  cases,  see  Witnesses, 
Cent.  Dig.  |  1133;  Dec  Dig.  |  346.*] 

17.  Evidence  (J  161*)— Admissibility— Ma- 

TERIALITT. 

In  assumpsit  for  breach  of  a  contract, 
where  the  consideration  moving  from  plaintiff 
was  a  lease  obtained  under  an  option  held  by 
plaintiff,  evidence  as  to  why  plaintiff  did  not  ac- 
cept the  option  before  malting  the  agreement 
with  defendants  was  immaterial. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  I  440;  Dec  Dig.  {  151.*] 

18.  Evidence  (g  545*)- Expebt  Testimont— 
Opinion  Evidence. 

Where  a  real  estate  brolter  is  testifying  as 
to  the  value  of  an  option,  evidence  showing  his 
familiarity  with  the  property  and  its  increase 
in  value  in  the  past  is  admissible  to  show  his 
competency  as  an  expert. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  gg  2360-2362;  Dec.  Dig.  g  545.*] 

19.  Evidence  (g  113*)— Admissibilitt- Rel- 
evancy. 

In  assumpsit  for  breach  of  a  contract, 
where  plaintiff  seeks  to  recover  the  value  of  a 
real  estate  option,  which  he  delivered  to  de- 
fendants, evidence  as  to  the  value  of  the  prop- 
erty covered  by  the  option,  and  its  increase  in 
value  during  the  ten  years  preceding  the  trial 
and  the  reasons  for  such  increase,  is  admissi- 
ble. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §g  250-296;   Dec  Dig.  g  113.*] 

20.  Evidence  (g  546*)— Appeal  and  Ebbob 
(g  971*) —Opinion  Evidence— Experts— 
Detebuination  of  Competency. 

The  determination  of  the  competency  of 
expert  witnesses  rests  largely  in  the  discretion 
of  the  trial  court,  and,  unless  its  ruling  is  pal- 
pably and  grossly  wrong,  errors  in  this  matter 
are  not  reversible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  g  2363;  Dec  Dig.  g  546;*  Appeal 
and  Error,  |g  3852-3857;   Dec  Dig.  g  971.*] 

21.  Evidence  (g  113*)— Admissibility- Ma- 
tebiality. 

In  assumpsit  for  breach  of  a  contract, 
where  plaintiff  sought  to  recover  the  value  of 
an  option  which  be  had  transferred  to  defend- 
ants, evidence  as  to  what  plaintiff  might  have 
obtained  from  other  parties  for  the  option  is 
immaterial. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  gg  250-296;   Dec  Dig.  g  113.*] 


22.  Evidence  ({  201*)— AoMissioira. 

In  assumpsit  for  breach  of  a  contract, 
where  plaintiff^  sought  to  recover  the  value  of 
an  option  under  which  defendants  had  obtained 
a  lease,  evidence  of  the  figure  at  which  defend- 
ants held  the  lease  was  admissible  as  an  ad- 
mission. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  I  687;   Dec  Dig.  g  201.*] 

23.  Contracts  (g  349*)  —  Evidincb— Aoms- 
bibility— Materiality. 

In  assumpsit  for  breach  of  a  contract. 
where  plaintiff  as  the  consideration  on  bis  part 
delivered  an  option  tbr  a  lease  to  defendants, 
evidence  that,  after  defendants  had  obtained 
the  lease  in  their  own  names,  they  made  at- 
tempts to  sell  it,  was  admissible  to  show  their 
bad  faith. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  gg  1096,  1781-1818;  Dec  Dig.^ 
349.*] 

24.  Appeal  and  Ebbob  (g  1048*)— EIxamina- 
TION  OT  Witnesses. 

The  refusal  of  the  trial  court  to  allow  a 
witness'  memory  to  be  refreshed  so  as  to  cor- 
rect bis  testimony  which  was  confusing  as  to  an 
immaterial  detail  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  4140-114S,  4151,  4158- 
4160;   Dec.  Dig.  g  1048.*] 

25.  Contracts    (g    S49*)— AniosmBiuTT   or 
Evidence— Materiality. 

In  assumpsit  for  breach  of  a  contract 
where  plaintiff^  sought  to  recover  the  value  of 
an  option  which  he  delivered  to  defendants  as 
his  part  of  the  consideration,  evidence  whether 
he  paid  anything  for  the  option  is  immaterial. 
[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  gg  1096,  1781-1784,  1788-1T98. 
1809,  1811-1814,  1817,  1818;  Dec  Dig.  g 
340.*] 

26.  Evidence  (g  113*)— ADMissiBiuTr— Ma- 
teriality. 

Liliewise  evidence  that  the  owner  of  the 
land  had  previously  given  an  option  for  ita  pur- 
chase for  less  amount  was  immaterial. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  gg  259-296;  Dec  Dig.  g  U3.*] 

27.  Contracts   (g  349*)  —  Admissibiijty  or 
Evidence— Materiality. 

In  assumpsit  for  breach  of  a  contract 
where  plaintiff  sought  to  recover  the  value  of 
an  option  which  he  had  as  a  part  of  the  consid- 
eration delivered  to  defendants,  evidence  as  to 
his  statements  to  the  owner  of  the  land  when 
he  tried  to  obtain  an  extension  of  the  option 
was  immaterial;  the  option  having  been  ac- 
cepted and  exercised  before  its  expiration. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  gg  1096,  1781-1784,  1788-1798, 
1809,  1811-1814,  1817,  1818;  Dec.  Dig.  g 
349.*] 

28.  Contbacts  (g  349*)— Admissibiuty— Ma- 
teriality. 

Lilcewise  it  is  immaterial  as  to  the  reason 
why  the  owner  extended  the  option  for  one 
day;  the  parties  having  availed  themaelves  of 
sucli  extension. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  gg  1096.  1781-1784,  1788-179S. 
ISOO,  1811-1814,  1817,  1818;  Dee.  Dig.  g 
349.*] 

29.  Evidence  (g  518*)— Opinion  Evidknce— 
Admissibility. 

In  assumpsit  for  the  breach  of  a  contract 
where  plaintiff  sought  to  recover  the  valae  of 
an  option  which  he  had  delivered  to  defendaou 
as  his  part  of  the  consideration,  and  undrr 
which  a  lease  was  taken,  evidence  as  to  a  wit- 
ness'  opinion  of  the  differences   between   the 
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iption  and  the  lease  was  properly  excluded,  for 
4U(-h  a  course  would  make  the  witness  a  judge 
it  the  materiality  of  the  variations. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Di«.  |  2326;  Dec  Dig.  {  518.*] 

30.  LAi«nLOBo  AND  Tenant  (|  92*)— Options 
TO  PoRCHASE— Variation. 

Where  an  option  for  a  lease  did  not  fix  the 
method  of  payment  in  case  of  purchase,  there 
was  no  material  variation  in  a  lease  which  per- 
mitted payment  to  be  partly  in  a  mortgage. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  U  290-294;  Dec.  Dig.  i 
92.  •] 

31.  CONTBACTB    (f   849*)— ADiaSSIBIUTT    OF 

EviDHa«cE— Materiality. 

In  assumpsit  for  breach  of  a  contract, 
where  plaintiff  sought  to  recover  the  value  of 
an  option  which  be  delivered  to  defendants  un- 
der which  they  obtained  a  lease,  and  defend- 
ants, who  acted  as  plaintiff's  sureties,  were  sat- 
isfactory, evidence  whether  the  owner  of  the 
property  would  have  refused  to  allow  plaintiff 
to  accept  the  option  if  he  bad  not  had  satisfac- 
tory sureties  was  immaterial. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  ||  1096,  1781-1784,  1788-175)8, 
1809,  1811-1814,  1817,  1818;  Dec.  Dig.  i 
349.*] 

32.  EVIDKNCB    (J  605*)— OmNIOW  EVIDBKCB— 

Admissibility. 

Expert  witnesses  cannot  testify  as  to  the- 
value  of  the  opinions  of  other  experts,  and 
hence  where  real  estate  men,  testifying  as  ex- 
perts as  to  the  value  of  an  option,  were  allow- 
ed to  testify  as  to  the  uncertamty  of  their  com- 
putations, the^  could  not  testify  as  to  the  de- 
gree of  certainty  with  which  real  estate  men 
could  estimate  the  probable  increase  in  value  of 
such  property,  plaintiff's  experts  having  already 
testified  as  to  such  estimates. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  i  2308;.  Dec.  Dig.  f  605.*] 

33.  Evidence  ($  603*)— Opinion  Evidencb- 
Hypothetical  Questions. 

A  hypothetical  question  which  include, 
statements  of  fact  not  in  accord  with  the  testi- 
mony is  rightfully  excluded. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  if  2360-2374;  Dec.  Dig.  {  553.*] 

34.  Evidence   (|  534*)— Admissibiuty— Ma- 
teriality. 

In  assumpsit  for  breach  of  a  contract, 
where  plaintiff  sought  to  recover  the  value  of 
an  option  which  he  delivered  to  defendants  as 
his  part  of  the  consideration,  it  was  proper  to 
refuse  to  allow  a  real  estate  expert  to  testify 
whether  he  bad  ever  known  of  an  option  being 
sold  for  a  considerable  sum;  such  testimony 
being  immaterial,  and  tending  to  open  collater- 
al issues. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  f  2342;  Dec.  Dig.  «  534.*) 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  CounticAs;  George  T. 
Brown,  Judge. 

Assumpsit  by  Albert  F.  Eastman  against 
William  J.  Dunn  and  another.  There  was  a 
verdict  for  plaintiff,  and  defendants  except 
Exceptions  overruled  and  case  remitted  with 
directions  to  enter  Judgment  for  plaintiff. 

See,  also,  75  Atl.  697. 

John  W.  Hogan  and  Philip  S.  Knaner,  both 
of  Providence,  for  plaintiff.  Gardner,  Plrce 
&  Thomley,  of  Providence  (William  W.  Moss, 
of  Providence,  of  counsel),  for  defendants. 


PARKIIURST,  J.  This  Is  an  action  of  as- 
sumpsit brought  in  the  superior  court  ft>r 
the  counties  of  Providence  and  Bristol,  April 
29,  1909,  by  Albert  F.  Eastman  against  Wil- 
liam J.  Dunn  and  Daniel  C.  O'Connor  to  re- 
cover damages  for  breach  of  an  express  con- 
tract set  forth  In  the  plaintiff's  declaration 
In  two  counts. 

In  the  first  count  the  plaintiff  set  forth 
that  on  or  about  the  1st  day  of  May,  1908, 
he  was  the  owner  of  and  held  a  certain  in- 
strument in  writing  or  option,  so  called,  from 
one  David  F.  Sherwood,  providing  that  the 
plaintiff  might  lease  or  purchase  on  certain 
terms  a  certain  tract  of  land  bounding  on 
Mathewson  and  Clemence  streets,  In  the  «dty 
of  Providence;  that  he  was  desirous  of  car- 
rying out  the  terms  of  said  option  and  of 
obtaining  money  to  erect  upon  said  premises 
a  building  for  the  purpose,  among  other 
things,  of  conducting  therein  an  amusement- 
business;  that  on  the  date  aforesaid  the  de^ 
fendants  offered  to  provide  the  funds  for 
the  purposes  aforesaid,  and  that  it  was  then 
agreed  between  him  and  them  that  he  should 
surrender  and  turn  over  this  option  to  theiu 
so  that  they  might  take.  In  their  own  names, 
a  lease  of  the  premises  In  accordance  with 
the  terms  of  the  option;  that  It  was  further 
agreed  by  the  defendants,  in  consideration  of 
the  surrender  and  turning  over  to  th^m  of 
this  option,  that  before  the  exi)iratlon  of  a 
year  from  May  1,  1008,  they  would  erect 
and  in  a  workmanlike  manner  finish  a  sub- 
stantial buUding  upon  the  premises,  costing 
not  less  than  $10,000,  and  would  equip  a 
portion  of  it  suitably  for  use  as  a  theater 
for  moving  picture  performances  and  such 
things,  and  would  thereafter  and  within  a 
year  from  the  making  of  the  agreement  en- 
ter Into  an  agreement  in  writing  which 
should  provide  that  all  three  should  be  equal 
owners  of  the  amusement  business  to  be  car- 
ried on  in  the  building,  and  of  the  income 
from  the  building,  and  that  he  should  elve 
his  time  to  the  management  of  this  amuse- 
ment business  and  property,  and  that  the 
three  of  them  should  share  equally  In  the 
profits  of  the  business  after  the  defendants 
had  been  reimbursed  for  their  advances. 
The  plaintiff  then  alleged  in  this  count  that 
he  performed  his  part  of  the  agreement  and 
surrendered  and  transferred  his  option  to 
the  defendants,  who  accepted  It  and  accept- 
ed from  Mr.  Sherwood  a  lease  of  the  prem- 
ises in  accordance  with  the  option  for  the 
period  of  20  years  after  May  1,  1008;  and 
that  they  failed  to  carry  out  their  agreement 
by  erecting,  completing,  and  equipping  a 
building  upon  the  premises  and  refused  to 
go  forward  with  the  performance  of  their 
agreement;  that  they  declined  to  enter  into 
any  contract  or  agreement  with  the  plaintiff 
with  reference  to  the  ownership,  conduct, 
and  management  of  the  amusement  business. 

In  the  second  count  of  his  declaration  the 
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plaintiff  alleged  that  on  or  about  the  20tb 
day  of  April,  1908,  he  was  the  owner  of  a 
certain  Inatmment  in  writing  or  option,  so 
called,  described  as  in  the  first  count,  and 
proceeds  substantially  as  in  the  first  count, 
and  further  alleges  that  on  that  day  the  de- 
fendants agreed  to  enter  into  a  copartner- 
ship with  him  to  conduct  and  operate  a 
theater  and  to  carry  on  an  amusement  busi- 
ness in  Providence;  that,  to  that  end,  he 
agreed  for  his  share  in  the  venture  to  con- 
tribute his  interest  in  this  option,  and  to 
give  his  time,  slciU,  and  ability  to  the  con- 
duct and  management  of  this  amusement 
business,  and  for  their  share  the  defendants 
agreed  to  erect  and  furnish  within  a  year 
in  a  worlimanlike  manner  a  substantial 
buUding  on  the  premises  at  a  cost  of  not 
less  than  $10,000,  and  to  equip  a  portion  of 
It  for  use  in  the  amusement  business,  and  to 
bear  all  expenses  up  to  the  time  said  build- 
ing was  ready  to  be  operated  for  said  busi- 
ness; and  that  it  was  further  agreed  that 
from  the  first  proceeds  of  this  business  and 
from  rentals  the  defendants  should  be  reim- 
bursed for  the  capital  Invested  in  the  enter- 
prise, after  which  all  three  parties  should 
share  equally  In  the  profits  and  losses  of  said 
business  and  property. 

The  plaintiff  then  further  alleged  in  this 
count  that  he  put  the  option  into  the  busi- 
ness, and  caused  Mr.  Sherwood  to  execute 
a  lease  to  the  defendants  according  to  the 
terms  of  the  option,  and  permitted  them  to 
be  named  as  lessees  In  the  lease  In  order  to 
secure  them  for  their  investment  of  $10,000 
In  the  building  to  be  erected  by  them  upon 
the  premises  for  the  purposes  of  the  partner- 
ship; that  he  has  always  been  ready  to  per- 
form his  part  of  the  agreement,  but  that  the 
defendants  have  refused  to  enter  into  said 
copartnership,  and  to  contribute  their  share 
toward  the  partnership  business  and  to  erect, 
complete,  and  equip  a  building  upon  the 
premises  and  have  declared  that  they  would 
not  carry  out  the  agreement.  In  each  count 
the  plaintiff  claims  $50,000  damages. 

May  4,  1910,  the  plaintiff  filed  three  addi- 
tional counts.  As  the  first  of  these,  the  third 
count  of  the  declaration,  was  withdrawn  at 
the  trial,  it  need  not  be  now  considered. 
The  next  one  was  a  count  in  Indebitatus  as- 
sumpsit, reciting  that  the  defendants  were 
indebted  to  the  plaintiff  in  the  snm  of  $90,- 
000  for  so  much  money  due  and  payable 
from  them  to  the  plaintiff  for  a  certain  op- 
tion or  right  of  the  plaintiff  to  purchase  and 
lease  certain  land  then  and  there  sold  and 
delivered  to  the  defendants  at  their  request, 
and  accepted  and  used  by  them,  and  a  lease 
of  the  land  acquired  in  accordance  with  it 

The  last  count  was  also  in  indebitatus  as- 
sumpsit reciting  that  the  defendants  were  in- 
debted to  the  plaintiff  In  the  sum  of  $50,000 
for  various  things,  among  them  "for  certain 
work  and  labor,  skill,  care,  and  diligence  I 
*    •    •    performed    and    bestowed   by    the! 


plaintiff  for  the  defendants  at  tbe  defend- 
ants' request,  •  •  •  ••  and  for  money  paid, 
laid  out,  and  expended  to  and  for  the  defend- 
ants at  their  instance  and  request. 

The  plaintiff  also  filed  a  bill  of  particulars 
of  what  was  claimed  under  these  additional 
counts,  setting  forth  two  items,  one  of  $30.- 
000  for  the  value  of  the  option  for  a  lease 
from  David  Sherwood  or  the  lease  from  Mr. 
Sherwood  to  the  defendants  covering  the 
property  at  the  comer  of  Clemence  and  Matb- 
ewson  streets,  in  Providence,  and  dated  May 
1,  190S,  the  other  of  $6,000  for  work  and 
labor  done  and  time  spent  in  relation  to  re- 
moving the  old  buildings  upon  this  property 
and  for  work  and  labor  done,  time  spent  and 
Idbas  evolved  in  developing  plans,  specifica- 
tions and  blue  prints  for  the  erection  and 
equipment  of  a  building  upon  the  property, 
the  Interviewing  of  persons  and  contractors, 
and  for  cash  expended  in  reference  thereto. 
After  the  filing  of  this  bill  of  particulars, 
the  defendants  filed  a  motion  that  the  plaln- 
tifl  be  required  to  elect  between  the  original 
counts  of  his  declaration  and  the  additional 
counts,  on  the  ground  that  the  latter  were 
Inconsistent  with  the  former,  being  based  on 
the  nonexistence  of  an  express  contract  be- 
tween the  parties,  wUle  the  former  were 
based  on  the  existence  of  such  a  contract 
This  motion  was  denied  by  the  superior 
court,  and  the  exception  taken  to  the  milag 
is  the  first  exception  set  forth  tn  the  defend- 
ants' bill  of  exceptions. 

The  case  was  tried  before  Mr.  Justice 
Brown  and  a  jury  between  May  1  and  9, 
1911,  and  resulted  in  a  verdict  for  the  plain- 
tiff for  $18,000,  with  certain  special  flndings. 
The  defendants  did  not  file  a  motion  for  a 
new  trial,  but  came  directly  to  the  Supreme 
Court  apon  a  biU  of  exceptions. 

The  facts  of  the  case  are  substantially  as 
follows: 

David  F.  Sherwood,  the  owner  of  the  prop- 
erty in  question,  gave  to  the  plaintiff  a  writ- 
ten instrument  dated  March  25,  190S,  and 
filed  as  Plaintiff's  Exhibit  1,  by  which  he  of- 
fered to  sell  the  property  to  the  plaintiff  for 
the  sum  of  $42,000,  or  to  give  him  a  leaae 
of  it  for  20  years  at  certain  rentals,  with  a 
privilege  of  purchasing  It  during  the  fint 
two  years  for  $45,000,  during  the  next  five 
years  for  $47,500,  and  during  the  succeeding 
three  years  for  $50,000.  It  provided  that  the 
gangway  at  th4  southerly  boundary  of  the 
property  must  remain  open,  as  provided  in 
the  deeds  to  Mr.  Sherwood,  and  that  the  les- 
see must  erect  within  one  year  after  the  ex- 
ecution of  the  lease  a  substantial  building  to 
cost  not  less  than  $10,000,  and  to  become  the 
property  of  the  lessor  at  the  end  of  the  leas>e, 
in  case  the  lessee  did  not  purchase  the  land, 
and  required  that  a  bond  be  given  with  sare- 
tles  satisfactory  to  Mr.  Sherwood  that  this 
building  would  be  built  as  stated.  The  op- 
tion was  in  the  words  and  figures  following  - 
"Providence,  B.  I,  March  2S,  190&    Mr.  Al- 
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bert  F.  Eastman,  ProTid«ice,  R.  I.  — Dear 
Sir :  First  I  offer  to  sell  you  my  estates  des- 
ignated as  No.  116  Mathewson  street  and  No. 
43  Clemence  street,  Jn  the  city  of  Providence, 
said  estates  together  running  from  Mathew- 
son street  to  Clemence  street,  for  the  sum 
of  forty-two  thousand  dollars  ($42,000).  Sec- 
ond. I  offer  to  lease  you  the  above  estates  for 
the  term  of  twenty  (20)  years  from  April 
20th,  1908,  at  the  following  rental :  For  the 
first  ten  years,  $1,680  per  year  and  for  the 
next  succeeding  ten  years,  $2,S20  per  year, 
aald  rent  to  be  payable  quarterly,  provided 
that  you  pay  in  addition  all  current  taxes, 
curbing  assessments,  sewer  assessments  and 
assessments  of  every  kind  which  may  be  im- 
posed upon  said  property  during  the  contin- 
uance of  the  lease,  so  that  the  above  named 
rental  shall  be  net  to  me.  Provided  further, 
that  you  shall  erect  within  one  year  after 
the  execution  of  the  lease,  a  substantial 
building,  which  shall  cost  not  less  than  ten 
thousand  dollars  ($10,000),  which  shall  have 
proper  foundation  and  which  shall  be  erected 
In  accordance  with  the  building  laws  of  the 
city  of  Providence.  And  provided  further 
that  yon  shaU  give  a  bond  with  sureties  sat- 
isfactory to  me,  that  such  building  will  be 
erected  as  above  stated.  And  said  building 
and  any  improvements  made  by  yon  upon 
these  estates  shall  become  the  property  of 
myself,  my  heirs  and  assigns,  upon  the  ter- 
mination of  the  lease,  unless  you  elect  to  pur- 
chase the  estates  as  hereinafter  provided. 
In  case  you  take  the  lease  of  said  estates, 
you  are  to  have  the  privilege  at  any  time 
during  the  first  two  years  of  the  same  to 
Iiurchaae  the  property  for  the  sum  of  forty- 
five  thousand  dollars  ($45,00(9;  during  the 
succeeding  five  years  for  the  sum  of  forty- 
seven  thousand  five  hundred  dollars  ($47,- 
500) ;  and  during  the  succeeding  three  years 
for  the  sum  of  fifty  thousand  dollars  ($50,- 
OOO).  Provided,  that  at  any  of  the  above 
times  at  which  you  may  elect  to  purchase  the 
same,  you  shall  give  one  month's  notice  in 
writing  to  me;  and  provided,  further,  that 
all  taxes  and  assessments  which  are  imposed 
or  ordered  to  be  imposed  prior  to  the  trans- 
fer of  the  title  shall  be  paid  by  you.  The 
ubove  offers  of  sale  and  of  lease  are  express- 
ly subject  to  the  condition  that  the  gangway 
at  the  southerly  boundary  of  said  property, 
between  Mathewson  and  Clemence  streets, 
shall  remain  open  as  provided  in  the  deeds 
to  me,  and  also  subject  to  the  conditions  and 
agreements  as  .to  party  walls  contained  in 
the  agreement  between  William  H.  Hall  and 
Herbert  D.  Ooff,  trustees  of  the  Central  Real 
Estate  Company,  and  myself,  which  agree- 
ment is  duly  recorded  in  the  land  records  of 
the  city  of  Providence;  and,  if  you  elect  to 
take  a  lease  of  said  premises,  any  payment 
or  money  or  any  other  obligations  resting 
upon  me  by  the  terms  of  said  party  wall 
agreement  sliall  be  assumed  by  you  during 
the  term  of  said  lease.    Xou  further  under- 


stand that  the  premises  are  now  rented  to 
tenants  who  hold  from  month  to  month  and 
that  it  would  be  necessary  to  give  sixteen 
days'  notice  in  writing  prior  to  the  first  of 
any  month  in  order  to  have  said  premises 
vacated  by  the  tenants.  Rents  from  present 
tenants  shall  be  apportioned  if  the  deed  or 
lease  running  to  you  is  signed  other  than  at 
the  first  of  the  month.  This  offer  for  you 
to  purchase  or  lease  the  above  described 
premises  shall  remain  open  for  twenty-five 
(2^  days  from  this  date.  Yours  very  truly, 
[Signed]  David  F.  Sherwood."  This  instru- 
ment expired  by  its  terms  on  April  19,  1908; 
but  Sherwood  agreed,  and  so  admits,  that, 
as  the  19th  of  April  fell  on  Sunday,  he  con- 
sidered that  the  option  stood  open  until  Mon- 
day, April  20th,  and  acted  on  that  under- 
standing. 

The  plaintiff  had  obtained  the  offer  or  op- 
tion in  furtherance  of  a  plan  for  having  a 
building  erected  on  the  property  in  which 
he  could  run  a  moving  picture  theater,  which 
he  believed  would  be  profitable.  He  and  his 
wife  hoped  to  be  able  to  provide  the  neces- 
sary money  themselves  for  erecting  the  build- 
ing, but  found  that  to  be  impossible,  and 
abandoned  that  idea  not  long  after  he  got 
the  option.  He  then  sought  to  find  some  one 
to  go  into  the  enterprise  with  him  and  put 
up  the  necessary  money.  Very  shortly  be- 
fore the  option  was  to  expire,  he  heard  of 
the  defendants  as  persons  who  might  be  in- 
duced to  go  into  such  a  proposition,  and  he 
arranged  an  Interview  with  them.  A  few 
days  before  this  interview  took  place  he 
went  to  Mr.  Sherwood,  and  asked  for  an  ex- 
tension of  time  for  accepting  the  offer,  which 
was  refused.  The  Interview  took  place  at 
the  Narragansett  Hotel  in  Providence,  the 
plaintiff  giving  the  date  of  it  as  April  18th 
aud  other  witnesses  on  the  subject  as  April 
20th,  the  19th  being  Sunday.  What  occur- 
red at  this  interview  is  in  dispute,  the  plain- 
tiff claiming  that  the  defendants  then  and 
there  made  with  him  the  contract  on  which 
he  brought  suit,  and  the  defendants  denying 
this.  It  is  admitted  that  the  interview  end- 
ed about  6  o'clock  In  the  evening,  and  that 
at  its  conclusion  the  plaintiff  called  up  Mr. 
Sherwood  at  the  latter's  house  over  the  tele- 
phone, and  arranged  to  meet  him  at  the  Un- 
ion Station  in  Providence,  where  Mr.  Sher- 
wood was  then  about  to  go.  The  plaintiff 
and  the  defendant  Dunn  had  a  short  inter- 
view with  Mr.  Sherwood  at  the  station,  but 
what  occurred  there  is  in  dispute,  the  plain- 
tiff stating  that  he  simply  told  Mr.  Sher- 
wood that  he  accepted  the  offer  for  a  lease,, 
and  introduced  Mr.  ■Dunn  to  him  as  the  man 
who  would  go  on  the  plaintiff's  bond  as  re- 
quired by  the  option,  and  that  Mr.  Sherwood 
agreed  and  told  them  to  meet  him  Monday 
afternoon  at  the  office  of  Mr.  Plrce,  of  Gard- 
ner, Plrce  &  Thornley,  Mr.  Sherwood's  coun- 
sel. Mr.  Sherwood  and  Mr.  Dunn  both  testi- 
fied that  nothing  was  settled  at  this  inter- 
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view,  bat  that  Mr.  Dunn  said  tbat  he  was 
Interested  in  the  matter  and  asked  for  an 
extension  of  time  to  consider  it,  which  Mr. 
'Sherwood  refused,  except  that  he  agreed  to 
hold  the  matter  open  till  the  next  day. 

On  Monday  afternoon,  according  to  the 
plaintiff,  on  Tuesday  afternoon,  according  to 
^  other  witnesses,  the  parties  and  Mr.  Sher- 
wood and  Mr.  Washburn,  Mr.  Sherwood's 
broker,  met  with  Mr.  Plrce  in  the  latter's 
oCBce  and  discussed  matters,  and  It  was  ar- 
ranged that  a  formal  instrument  Qf  accept- 
ance or  contract  should  be  drawn,  to  be  ex- 
ecuted at  a  meeting  of  all  parties  to  be  held 
in  Mr.  Pirce's  oflBce  the  next  Thursday  af^ 
emoon.  Late  in  the  afternoon  of  the  next 
Thursday,  April  23d,  the  second  meeting  in 
Mr.  Pirce's  office  took  place;  the  persons 
present  being  Messrs.  Plrce,  Sherwood,  Wash- 
bom,  Eastman,  Dunn,  O'Connor,  and  O'Don- 
ahue,  attorney  for  Dunn  and  O'Connor.  ^At 
this  meeting  a  formal  contract  between 
Sherwood  on  one  side  and  Dunn  and  O'Con- 
nor on  the  otber  was  drawn  up  after  a  long 
discussion  of  terms  between  them  and  their 
counsel,  in  which  discussion  Eastman  took 
no  part.  Just  before  executing  this  contract, 
Mr.  Sherwood  called  Mr.  Eastman's  atten- 
tion to  the  fact  that  the  latter's  name  was 
not  mentioned  in  it,  and  asked  him  if  that 
was  satisfactory  to  him.  Mr.  Eastman  re- 
plied that  It  was;  that  he  had  an  under- 
standing or  arrangement  or  agreement,  as 
different  witnesses  put  it,  with  'Dunn  and 
O'Connor.  The  contract  was  then  executed 
by  the  parties  to  it,  and  Is  on  file  as  an  ex- 
hibit in  the  case.  The  contract  provided  for 
the  execution  of  a  lease  from  Sherwood  to 
Dunn  and  O'Connor  on  May  1,  1908,  and  one 
was  drawn  up  and  was  executed  on  that  day 
at  a  meeting  In  Mr.  Pirce's  office  which  East- 
man did  not  attend.  This  lease  is  also  on 
file  as  an  exhibit  In  the  case. 

All  these  instruments  provided  that  the 
lessee  or  lessees  shonld  erect  on  the  leased 
premises  within  one  year  after  the  execution 
0t  the  lease  a  building  to  cost  not  less  than 
110,000.  Accordingly  very  soon  after  the 
lease  was  executed,  some  small  buildings 
q|)on  the  premises  were  sold  to  a  man  who 
removed  them,  and  the  defendants  employed 
a  contractor  to  excavate  for  the  proposed 
baildlng.  Shortly  after  this,  an  application 
for  a  building  permit  in  the  name  of  "Wm. 
J.  Dnnn  et  al."  was  filed  at  the  city  hall  in 
Providence  by  the  authority  of  Mr.  O'Connor; 
Mr.  Dunn  having  meantime  gone  to  Europe. 
The  purpose  of  the  proposed  building  was 
given  as  "theater,  business  building,  and 
ball."  The  work  of  excavating  was  con- 
tinued steadily  for  somewhere  abouC  six 
freeks,  when  it  was  stopped,  because  Mr. 
O'Connor  was  unwilling  to  go  further  in  Mr. 
Dunn's  absence.  After  that  work  was  done 
«nly  at  irregular  intervals,  without  accom- 
plishing much,  because  upon  Mr.  Dunn's  re- 
tain in  S^ttmber  he  and  Mr.   O'Connor 


quarreled,  and  would  have  nothing  to  do 
with  each  other.  During  much  of  this  time 
the  plaintifT  was  present  and  overseeing  the 
work,  looking  to  the  erection  and  comple- 
tion of  the  building  as  agreed.  In  the  Call 
of  that  year  the  plaintiff  had  an  Interview 
or  two  with  Mr.  'Dunn,  at  which  the  plain- 
tiff asked  what  was  going  to  be  done,  and 
was  told  by  Mr.  Dunn  that  the  defmdants 
were  not  agreeing,  but  that  he  would  see 
what  could  be  done,  and  take  the  matter  op 
with  the  plaintiff  later.  On  December  9, 
1908,  Mr.  Dunn  wrote  the  plaintiff  a  letter, 
asking  when  he  could  meet  him  at  the  Nar- 
ragansett  Hotel.  Soon  after  that  thegr  met 
at  the  hotel  and  talked  the  situation  over. 
Just  what  took  place  at  that  Interview  is  in 
some  dispute,  but  it  is  agreed  that  Mr.  Dunn 
told  Mr.  Eastman  that  he  did  not  propose 
to  have  anything  more  to  do  with  Mr.  O'Con- 
nor, but  intimated  that  he  would  try  to  get 
the  latter's  Interest  In  the  property,  and 
suggested  to  Mr.  Eastman  that  he  go  to  some 
architect  and  have  plans  drawn  of  a  building 
that  would  suit  Mr.  Eastman's  purposes,  and 
provide  also  for  a  hall  that  could  be  rented 
and  bring  in  a  good  Income. 

In  accordance  with  this  suggestion,  the 
plaintiff  had  several  interviews  with  some 
architects,  and  had  some  plans  drawn.  He 
then  saw  some  contractors,  and  had  them 
make  estimates  of  the  cost  of  erecting  a 
building  in  accordance  with  the  plans.  He 
and  Mr.  Dunn  also  had  several  Interviews 
with  representatives  of  the  Knights  of 
Columbus,  who  were  looking  for  a  hall  and 
club  rooms,  and  tried  to  arrange  satisfac- 
tory terms  with  them  for  leasing  to  them  the 
rest  of  the  building  besides  what  would  be 
needed  for  a  theater.  As  no  agreement 
could  be  reached  with  them,  the  whole  mat- 
ter remained  in  abeyance.  The  plaintiff, 
after  vainly  trying  to  get  'some  further  In- 
formation from  the  defendants  whether  or 
not  they  proposed  to  carry  out  their  agree- 
ment with  him,  on  March  26,  1909,  wrote 
to  each  a  letter  which  is  substantially  a  no- 
tice that  he  would  be  obliged  to  resort  to 
legal  proceedings  to  protect  his  rights.  To 
these  letters  he  received  no  reply.  On  April 
29,  1909,  having  got  no  definite  assurances 
from  either  of  the  defendants  as  to  what 
they  would  do,  the  plaintiff  brought  the 
present  action. 

The  plaintiff  testified  that,  when  be  got 
the  so-called  option  from  Mr.  Sherwood,  be 
had  expected  that  enough  money  oontd  be 
collected  in  on  accounts  dne  to  his  wife  to 
enable  him  to  construct  a  building  on  the 
premises  as  required  by'  the  terms  of  the 
option;  that  he  soon  found,  probably  'wlthbi 
two  Weeks,  that  this  could  not  be  done;  and 
that  he  then  tried  to  raise  the  necessary 
money  by  interesting  somebody  else,  but  had 
not  found  anybody  interested  until  he  met 
the  defendants.  He  said  that  about  the 
Tuesday   or  Wednesday   before  the  t^tion 
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would  expire  lie  went  to  Mr.  Sherwood,  and 
asked  for  an  extension  of  time  on  It,  but  did 
not  gret  it  About  this  time  he  told  a  Mr. 
Fahey  about  the  option,  and  that  be  had  not 
been  able  to  get  the  money  from  the  source 
from  wblcb  he  expected  It,  and  Mr.  Fabey 
suggested  that  he  knew  two  men  who  he 
tbooght  would  put  up  a  building  there,  if 
they  could  be  shown  It  was  a  good  Invest- 
ment An  Interview  with  them  was  arrang- 
ed, and  be  met  them,  according  to  the  plain- 
tiff's testimony,  about  11  o'clo(*  in  the  morn- 
ing, on  Saturday,  April  18th.  He  says  that 
he  told  the  defendants  that  he  had  secured 
-a  piece  of  property  on  Mathewson  street  for 
the  purpose  of  erecting  a  theater  to  be  used 
for  a  moving  picture  show,  and  bad  not 
been  able  to  get  the  money  from  the  source 
from  which  be  had  expected  to  get  It  and 
■was  ready  to  talk  with  anybody  who  would 
erect  a  building  for  him.  He  says  they 
examined  tbe  option,  and  all  went  and  look- 
ed at  the  property.  After  returning  to  the 
hotel,  he  told  them,  be  says,  that  he  would 
agree  that  if  a  person  would  put  in  the 
money  that  was  necessary  to  build  the 
building  on  that  land,  he  would  allow  the 
entire  revenue  of  the  property  to  revert  to 
tbe  people  who  spent  the  money  until  they 
had  got  back  tbe  money  they  had  spent,  and 
then  they  would  all  be  equal  owners.  He 
suggested  a  moving  picture  business  and  a 
ball  upstairs  was  discussed.  It  was  finally 
agreed,  he  testified,  that  the  defendants 
should  put  up  the  building  for  him,  that  he 
should  take  entire  charge  of  the  property, 
run  a  moving  picture  or  other  theatrical 
business  there,  and  take  a  living  salary  from 
the  proceeds  of  the  business  from  tbe  time 
he  took  possession  of  the  building  until  they 
had  been  entirely  reimbursed  for  the  money 
they  bad  spent  and  then  all  should  share 
equally  In  the  profits  of  tbe  business  and 
the  income  from  the  building,  he  guaran- 
teeing that  he  would  pay  them  back  at  the 
rate  of  $5,000  a  year  or  lose  all  his  interest 
In  the  business.  He  was  not  to  put  any 
money  into  the  enterprise.  He  told  them 
that  anything  that  was  beneficial  to  all  of 
them  he  would  agree  to,  and  it  was  agreed 
that  the  defendants  could  take  the  lease  in 
their  own  names  as  security  for  the  money 
they  were  to  spend  in  putting  up  tbe  build- 
ing. After  the  matter  had  been  all  talked 
over  until  late  In  the  afternoon,  he  said  Mr. 
Dunn  and  Mr.  O'Cktnnor  went  one  side  and 
i^me  back,  and  Mr.  Dunn  said:  "Well,  I 
guess  we  will  accept  that  proposition.  Now, 
then,  yon  would  better  see  Mr.  Sherwood, 
as  I  am  desirous  of  getting  this  thing  closed 
up  while  I  am  here."  Mr.  Eastman  then 
called  up  Mr.  Sherwood  and  talked  to  him 
on  tbe  telephone.  He  did  not  then  accept 
tbe  option,  but  arranged  to  meet  Mr.  Sher- 
wood at  the  railroad  station  a  llttte  bit  later. 
Eastman  and  Dunn  then  went  over  to  the 
fftation  and  met  Sherwood.    Eastman  testi- 


fied that  Dunn  told  blm  on  the  way  over  to 
tell  Sherwood  that  be  would  go  on  East- 
man's bond  for  $10,000:  that  when  they 
met  Sherwood,  be,  Eastman,  said  to  him, 
"I  want  to  accept  the  lease  under  the  option 
and  Mr.  Dunn  will  go  on  my  bond,"  and  that 
Sherwood  said:  "All  right  I  don't  know 
Mr.  Dunn  personally,  but  I  have  heard  of 
blm,  and  I  will  accept  him  as  surety."  Then 
Sherwood  suggested  that  they  all  meet  in 
Mr.  Pirce's  office  the  next  Monday,  and  it 
was  so  arranged.  On  cross-examination  be 
testified  that  he  introduced  Dunn  to  Sher- 
wood, and  told  tbe  latter  that  he  knew  that 
it  was  necessary  by  his  option  to  furnish  a 
bondsman  satisfactory  to  Sherwood. 

Tbe  plalnUfC  also  testified  that  the  next 
meeting  of  the  parties  took  place  in  Mr. 
Pirce's  office  on  Monday  afternoon.  There 
they  made  arrangements  for  a  drawing  of  a 
letter  of  acceptance,  which  he  told  Mr. 
Pirce  to  draw  in  the  name  of  Dunn  and 
O'Connor,  and  then  adjourned  to  Thursday 
afternoon  at  the  same  place,  when  the  form- 
al agreement  was  drawn  and  executed.  He 
.testified,  further,  that  he  was  to  get  an 
agreement  in  writing,  and  that  at  the  meet- 
ing on  Thursday,  when  the  agreement  be- 
tween Sherwood  and  Dunn  and  O'Connor 
had  been  executed,  be  said  to  tbe  two  latter, 
"Now,  gentlemen,  I  think  it  will  be  a  good 
time  to  draw  up  our  agreement,"  but  that 
Dunn  postponed  it  a  few  days  on  account  of 
tbe  lateness  of  the  hour.  This  conversation 
'took  place  in  tbe  presence  of  all  tbe  persons 
who  attended  this  meeting  he  said.  He  said 
that  he  tried  afterwards  repeatedly  to  get 
the  defendants  to  enter  into  a  written  agree- 
ment with  him,  and  that  they  separately 
promised  to  do  so,  but  that  he  never  could 
get  them  together.  He  said  that  he  took 
part  in  negotiating  the  sale  of  the  buildings 
on  the  premises  to  the  man  who  removed 
them,  went  to  Boston  at  O'Connor's  request 
to  look  at  some  theater  chairs  which  the 
latter  had  bought  and  made  some  trips  to 
other  cities  on  his  owa  account  to  get  ideas 
for  the  moving  picture  theater  business.  He 
also  put  on  the  stand  twd  men  to  testify  as 
to  statements  made  by  the  defendants  with 
reference  to  the  plaintiff.  Of  these  Patrick 
J.  Hennessy  testified  that  while  Dunn  was 
gone  abroad  he  asked  O'Connor  who  East- 
man was,  having  seen  him  around  the 
premises  while  tbe  excavation  was  going  on, 
and  that  O'Connor  told  blm  that  he  and 
Dunn  had  the  lease  and  were  going  to  build 
a  theater  there  and  that  Eastman  was  to 
have  charge  of  It;  that  they  were  going  in 
on  equal  shares;  that  Eastman  was  to  have 
a  salary,  and  the  rest  of  the  returns  from 
the  building  was  to  go  to  Dunn  and  O'Con- 
nor, and,  after  the  building  was  paid  for, 
they  were  to  be  equal  partners  in  tbe  build- 
ing. He  testified  that  O'Connor  said  that 
Eastman  was  a  partner  witb  them. 

The  other  man,  Frank  Slavln,  the  con- 
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tractor  who  did  tbe  excavating,  testified  tliat 
whUe  he  waa  working  there  he  had  asked 
O'Connor  about  Eastman,  and  O'Connor  had 
told  him  that  Eastman  was  going  to  run  a 
theater  there,  when  It  was  ready.  He  also 
said  that  later  he  saw  Dunn  In  Fall  River, 
and  asked  him  who  Eastman  was,  and  that 
Dunn  said:  "Well,  he  is  a  partner  with  us, 
and,  after  we  get  this  thing  completed,  we 
expect  he  is  going  to  run  it." 

The  plaintiff,  against  the  objection  of  the 
defendants,  introduced  evidence  by  three 
real  estate  brokers  as  to  tbe  value  of  the 
land  involved  in  the  case,  as  to  bow  much 
in  their  opinion  it  would  increase  in  value 
during  the  period  of  ten  years  following  the 
spring  of  1908,  how  much  profits  in  their 
opinion  could  be  made  by  exercising  the  priv- 
ilege provided  for  In  the  option  of  buying  the 
property  at  the  end  of  ten  years  for  $50,000, 
and  how  much  the  present  value  of  that 
profit  would  be  In  the  spring  of  1908,  which 
they  gave  as  their  estimate  of  the  value  of 
tbe  option.  These  estimates  were  upwards 
of  $23,000.  This  testimony  was  introduced 
on  tbe  theory  insisted  on  by  the  plaintiff 
and  denied  by  the  defendants  that  the  value 
of  the  option  could  be  recovered  from  the  de- 
fendants, and  that  its  value  could  be  shown 
in  this  way. 

The  plaintiff  also  introduced  evidence  of 
what  the  defendant  Dunn  had  asked  for  the 
defendants'  leasehold  interest  and  estimates 
which  he  had  given  to  a  broker  to  be  shown 
to  a  prospective  buyer.  These  amounts  ran 
from  $23,000  to  $30,000.  The  defendants  ob- 
jected to  all  these  lines  of  testimony  as  to 
the  value  of  the  option,  and  their  objections 
were  overruled  and  exceptions  noted.  They 
then  introduced  tbe  testimony  of  three  real 
estate  men  to  the  effect  that  the  probable 
Increase  in  tbe  value  of  the  property  was 
highly  speculative  and  a  matter  of  individu- 
al opinion,  and  that  In  their  opinion  all  that 
a  man  holding  such  an  option  as  the  plain- 
tiff bad  could  expect  to  get  for  it  was  the 
equivalent  of  the  ordinary  broker's  commis- 
sion, which  would  figure  about  $570. 

As  to  tbe  events  leading  to  the  taking  of 
the  lease  by  the  defendants,  they  and  their 
witnesses  tell  a  very  different  story  from 
that  of  the  plaintiff.  O'Connor  testified  that 
he  first  met  Eastman  on  Saturday,  April 
18th,  about  noon,  at  the  Union  Station  in 
Providence;  that  Fahey  Introduced  them, 
and  they  talked  about  the  Mathewson  street 
property;  that  Eastman  said  that  his  time 
was  expiring,  and  wanted  to  know  whether 
Dunn  and  O'Connor  were  interested  it  it  or 
not;  that  he  told  Eastman  that  Dunn  would 
be  in  the  city  Monday  and  they  would  talk 
it  over;  that  Eastman  said  that  that  would 
be  too  late,  as  the  option  would  expire;  that 
Eastman  wanted  to  know  if  be  could  not 
help  him  to  get  an  extension  of  time,  and 
seemed  so  concerned  about  the  matter  that 
he  suggested  that  Eastman  and  Fahey  go 
and  see  Mr.  Sherwood  and  ask  for  an  ex- 


tension; tliat  be  told  Fahey  tliat  he  oonld 
use  Dunn's  name,  and  his,  if  he  needed  to; 
and  that  tbe  other  two  left  him  and  went  off 
to  see  Mr.  Sberwood.  Mr.  Sherwood  testi- 
fied tliat  on  the  Saturday  before  the  option 
expired  Eastman  and  Fahey  came  to  bis  of- 
fice in  the  afternoon  and  requested  an  ex- 
tension of  time,  wlilcta  be  refused  to  give; 
that  Eastman  did  not  at  that  time  accept 
the  option,  but  said  that  Mr.  Dunn  of  Fall 
River,  who  was  a  man  of  means,  waa  inter- 
ested in  the  matter  and  would  go  on  his 
bond;  that  Fahey  said  that  Dunn  was  wortb 
half  a  million  dollars,  and  was  absolutely  re- 
sponsible, and  be  replied  that,  if  that  waa  ao. 
Dunn  would  be  acceptable;  that  the  date  of 
the  expiration  of  the  option  was  spoken  ot 
and,  as  it  ran  out  on  the  19tb,  the  next  day. 
which  was  Sunday,  he  told  Eastman  that  be 
considered  that  it  would  include  Monday, 
and  he  did  not  see  Eastman  again  until  Mon- 
day afternoon  or  evening  at  the  depot.  As 
to  the  meeting  of  the  parties  at  the  Narra- 
gansett  -Hotel,  both  of  the  defendants  testi- 
fled  that  that  took  place  on  Monday,  and 
O'Donahue,  who  came  in  Just  aa  it  was 
breaking  up,  testified  to  tbe  same  date, 
which  he  verified  from  his  diary,  and  said 
was  the  Monday  after  Easterf  Both  Dunn 
and  O'Connor  testified  that  they  did  not 
make  any  contract  with  Eastman  to  bniid  a 
theater  building  on  the  premises  In  which 
a  theatrical  business  should  be  carried  on 
by  Eastman  for  tbe  equal  profit  of  all  three, 
or  agree,  to  put  any  arrangement  between 
them  into  writing;  that,  on  the  contrary, 
they  refused  to  consider  the  proposition  from 
a  theatrical  standpoint,  but  would  simply 
look  at  it  from  an  investinent  standpoint 
whether  a  building  on  the  premises  would  be 
a  good  investment;  that  Eastman  said  that 
he  could  not  exercise  tbe  option  or  accept  tbe 
offer,  as  the  time  was  Just  about  np  and  he 
had  not  been  able  to  do  anything  with  it; 
that  finally  Eastman  said  tliat.  If  Dunn  and 
O'Connor  would  take  the  option,  be  would 
trust  them  to  do  right  by  him;  that  tbey 
told  him  that,  if  they  took  it  over  and  de- 
cided to  put  up  a  theater  there,  they  would 
certainly  look  after  him,  if  he  cared  to  go 
into  tbe  theatrical  business  there,  and  give 
him  first  chance;  but  that  they  did  not  at 
that  time  decide  to  take  up  the  proposition 
at  all,  and  it  was  suggested  that  Mr.  Sher- 
wood be  asked  to  hold  the  matter  open  a  lit- 
tle longer. 

At  the  meeting  with  Mr.  Sberwood  at  tbe 
Union  Station  at  tbe  conclusion  of  this  in- 
terview, about  6  o'clock,  according  to  Mr. 
Dunn's  testimony,  Mr.  Eastman  stated  that 
this  was  Mr.  Dunn  of  Fall  River,  who  was 
Interested  In  the  property,  and  that  be  wonid 
like  to  have  the  thing  held  up  for  a  day  or 
two.  Mr.  Sherwood  said  that  tbe  time  was 
up  that  night,  and  Mr.  Dunn  told  him  that 
be  had  .only  met  Mr.  Eastman  that  day,  and 
bad  not  had  sufllclent  opportunity  to  look 
over  the  property  to  decide  on  it  then,  but 
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tlut.  If  Mr.  Sherwod  would  give  an  ezten- 
aion,  be  might  do  it  Mr.  Dunn  said  that 
be  would  like  three  or  four  days,  but  Mr. 
Sherwood  said  that  he  would  not  give  three 
or  four  days,  but  would  give  until  the  next 
day.  Mr.  Eastman  did  not  accept  the  option, 
and  took  no  part  in  the  conversation,  except 
to  say:  "This  Is  Dr.  Dunn  of  Fall  River, 
and  I  have  got  him  interested  in  that  prop- 
erty." Mr.  Sherwood's  testimony  as  to  what 
took  place  at  this  interview  is  the  same  &f 
Mr.  Dunn's  in  every  particular.  He  fixed 
the  date  as  Monday,  April  20tb,  and  said 
that  the  option  was  not  accepted  then,  but 
was  held  over  until  the  next  day  at  Mr. 
Dunn's  request 

According  to  Mr.  Sherwood  and  Mr. 
O'Connor,  the  latter  and  Mr.  Fahey  came  to 
see  the  former  on  Tuesday  morning,  and 
O'Connor  testified  that  he  then  tried  unsuc- 
cessfully to  get  Sherwood  to  give  better 
terms.  According  to  the  testimony  of  the  de- 
fendants and  bf  Mr.  Sherwood  and  Mr. 
Pirce,  the  first  meeting  of  all  the  parties  in- 
terested took  place  In  Mr.  Plrce's  office  on 
Tuesday  afternoon. 

The  defendants  both  denied  that  they 
made  the  statements  testified  to  by  Hennes- 
sy  and  Slavln  as  to  Eastman's  being  a  part- 
ner with  them,  and  both  testified  that 
O'Connor  had  nothing  to  do  with  Dunn's 
causing  the  plaintiff  to  see  architects  and 
contractors  and  the  Knights  of  Columbus  in 
the  fall  of  1008  and  the  winter  following. 
All  that  work  was  done  at  Dunn's  sugges- 
tion after  be  had  Informed  the  plaintiff  that 
he  and  O'Connor  were  not  working  together 
and  were  not  even  on  speaking  terms. 

During  the  taking  of  testimony  at  the  trial 
many  exceptions  were  taken  by  both  sides, 
and  at  the  conclusion  of  the  testimony  the 
defendants  made  a  motion  that  the  Jury  be 
directed  to  return  a  verdict  for  them  on  the 
fourth  count  of  the  declaration,  and  a  sim- 
ilar motion  as  to  the  fifth  count,  and  mo- 
tions that  these  counts  be  withdrawn  from 
the  consideration  of  the  Jury,  and  also  tbat 
they  be  struck  out  as  not  supported  by  the 
evidence.  All  these  motions  were  denied  and 
exceptions  taken.  They  then  made  a  motion 
that  the  plaintiff  be  required  to  elect  wheth- 
er he  would  rely  on  the  first  two  counts  of 
bis  declaration,  those  in  special  assumpsit, 
or  on  the  last  two  counts,  those  In  indebita- 
tus assumpsit  When  that  motion  was  de- 
nied and  an  exception  noted,  the  defendants 
made  a  motion  that  the  Jury  be  directed  to 
find  separately  upon  the  issues  presented  in 
each  count  of  the  declaration  submitted  to 
tbem,  and  this  motion  was  denied,  unless 
the  defendants  would  prepare  special  issues 
for  the  puri>ose,  which  the  defendants  de- 
clined to  do,  and  took  an  exception  to  the 
ruling  of  the  court  The  defendants  then 
made  a  motion  tbat  a  certain  special  issue 
be  submitted  to  the  Jury  as  being  a  short 
statement  of  the  issue  raised  by  the  second 


count  of  the  plaintiff's  declaration,  and  this 
motion  was  denied  and  an  exception  noted. 
A  number  of  exceptions  were  also  taken  by 
the  defendants  to  certain  parts  of  the  court's 
instructions  to  the  Jury,  and  also  to  the  re- 
fusal of  the  court  to  give  certain  instruc- 
tions requested  by  them. 

The  Jury  returned  a  verdict  for  the  plain- 
tiff in  the  sum  of  $18,000,  as  already  stated, 
and  In  answer  to  questions  submitted  to 
them  for  special  findings  they  found  as  fol- 
lows: 

(1)  The  plaintiff  did  accept  the  Sherwood 
option  dated  March  25,  1908,  and  the  right 
to  the  lease  thereunder. 

(2)  The  plaintiff  did  not  transfer  his  rights 
under  said  option  to  the  defendants  as  a 
gift,  trusting  to  their  generosity  and  sense  of 
fairness. 

(3)  The  plaintiff  did,  in  assenting  to  the 
lease  mentioned  in  the  option  signed  by 
Sherwood  dated  March  25,  1908,  being  exe- 
cuted in  the  names  of  the  defendants  as  les- 
sees, do  so  in  consideration  of  an  agreemoit 
between  bim  and  the  defendants  to  the  effect 
that  they  should  erect  a  building  on  the 
premises  in  which  a  moving  picture  show 
should  be  conducted  substantially  as  testified 
to  by  the  plaintiff. 

Within  seven  days  after  this  verdict  was 
rendered  the  defendants,  without  filing  a 
motion  for  a  new  trial,  filed  notice  of  their 
Intention  to  prosecute  a  bill  of  exceptions. 
In  due  time  a  bill  of  exceptions  and  a  com- 
plete transcript  of  the  testimony,  etc.,  were 
filed  and  allowed  in  the  superior  court  and 
the  case  transmitted  to  this  court,  and  is 
now  before  us  on  the  merits  of  the  defend- 
ants' exceptions. 

Of  the  95  exceptions  set  forth  in  the  de- 
fendants' bill  of  exceptions  they  do  not  now 
insist  upon  those  numbered  2,  3,  4,  6,  7,  10, 
13,  14,  15,  16,  17,  18,  19,  20,  21,  22,  28,  29, 
30,  35,  36,  42.  46,  48,  49,  60,  61,  68,  62,  65. 
67,  68,  71,  and  73.  Many  of  the  others  group 
themselves  under  a  comparatively  few  heads, 
and  some  need  be  considered  only  inciden- 
tally. The  defendants  assert  that  a  decision 
of  the  two  principal  questions  involved  In 
the  case  wUl  dispose  of  the  great  majority 
of  them,  and  tbat  the  questions  arising  for 
discussion  are  as  follows: 

(1)  On  the  facts  of  this  case,  can  any  re- 
covery be  had  on  counts  In  indebitatus  as- 
sumpsit? 

(2)  Was  the  plaintiff  entitled  to  go  to  the 
Jury  both  on  the  first  two  counts  of  his  dec- 
laration and  also  on  the  last  two  counts? 

(3)  What  was  the  proper  measure  of  dam- 
ages on  the  facts  of  this  case? 

(4)  Was  there  any  evidence  to  support  a 
verdict  on  any  of  the  counts  of  the  declara- 
tion for  more  than  nominal  damages? 

(6)  Was  it  reversible  error  on  the  part  of 
the  trial  court  to  refuse  the  defendants'  mo- 
tion that  the  jury  be  instructed  to  find  sep- 
arately npon  the  issues  presented  in  each 
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-connt  of  the  declaration  and  to  refuse  to 
submit  to  the  Jury  the  special  Issue  request- 
ed by  the  defendants? 

(6)  Was  there  reversible  error  on  the  part 
of  the  trial  court  In  giving  any  of  the  In- 
structions excepted  to  by  the  defendants? 

(7)  Was  there  reversible  error  In  refusing 
to  i^ve  any  of  the  instructions  requested  by 
the  defendants? 

(8)  Did  any  of  the  rulings  made  during 
the  taking  of  testimony  at  the  trial  consti- 
tute reversible  error? 

[1]  Defendants  strenuously  contend  that 
the  several  counts  in  the  declaration  as  fin- 
ally amended,  the  first  and  second  counts 
being  for  damages  tor  breach  of  an  express 
contract,  while  the  fourth  Is  a  count  In  in- 
debitatus assumpsit,  for  the  value  of  the  op- 
tion purchased  from  the  plaintiff  by  the  de- 
fendants, as  above  set  forth,  and  the  fifth 
coimt  is  for  labor  and  services  performed 
at  the  request  of  the  defendants,  are  incon- 
sistent counts,  and  by  motions  at  dlfTerent 
stages  of  the  case,  both  before  the  case  was 
on  trial  and  after  the  evidence  was  closed, 
sought  to  have  the  trial  court  order  the  plain- 
tiff to  elect  whether  to  proceed  on  the  first 
two  counts  or  the  later  counts.  It  Is  to  be 
noted  that  no  demurrer  was  filed,  either  to 
the  declaration  as  a  whole  or  to  the  counts, 
but  the  defendants  pleaded  the  general  issue 
to  each.  We  do  not  find  that  the  court  be- 
low erred  in  refusing  to  order  the  plaintiff 
to  elect  under  the  motions.  The  action  Is 
assumpsit,  and  the  several  counts  are  all  in 
assumpsit,  and  theoretically  each  count  is 
for  a  different  cause  of  action,  the  first  for 
damages  arising  from  breach  of  an  express 
contract  for  failure  on  the  part  of  the  de- 
fendants to  do  certain  things;  the  second, 
for  damages  arising  from  breach  of  an  ex- 
press contract  stated  in  slightly  different 
terms  to  do  certain  other  things ;  the  fourth, 
on  an  implied  contract  to  pay  for  the  op- 
tion above  set  forth  sold  and  transferred  to 
the  defendants  at  their  request;  the  fifth, 
■on  an  Implied  contract  to  pay  for  labor  and 
services  done  by  the  plaintiff  for  the  defend- 
ants at  their  request  We  see  nothing  In- 
'Conslstent  in  the  Joining  of  these  counts  in 
•one  action,  the  parties  being  the  same  In 
each  instance,  and  the  matters  alleged  grow- 
•ing  out  of  the  same  transaction.  It  is  mere- 
ly the  ordinary  Instance  of  the  pleader  set- 
ting forth  his  cause  of  action  in  different 
'Counts,  BO  that,  if  he  failed  of  proof  upon 
-one  count,  ha  might  succeed  upon  another. 
"Before  the  pleading  rales  (HU.  T.  4w  4r  5), 
.a  declaration  might  consist  of  numerous 
counts,  and  the  Jury  might  assess  entire  or 
distinct  damages  on  all  the  counts;  and  it 
was  usual,  particularly  In  assumpsit  and  in 
actions  on  the  case,  to  set  forth  the  plain- 
tiff's same  cause  of  action  in  various  shapes 
in  different  counts,  so  that,  if  he  failed  in 
the  proof  of  one  count,  he  might  succeed  up- 
.on  another.     Such  additional  counts  have 


been  aptly  termed  safety  valves."  1  Chit 
PI.  (16th  Am.  Ed.)  p.  424;  6  Encyc.  PL  &  Pr. 
324;  Ware  v.  Reese,  59  Oa.  688;  Wilson  v. 
Smith,  61  Cal.  209;  Whitney  v.  Chicago,  etc, 
Co.,  27  Wis.  327 ;  Steams  v.  •Dubois,  56  Ind. 
258 ;  Snyder  v.  Snyder,  25  Ind.  399;  Sadler 
V.  Olmstead,  79  Iowa,  121,  44  N.  W.  292. 
See,  also,  RawUnson  v.  Shaw,  117  Mich.  5, 
76  N.  W.  138;  Balpb  v.  Taylor,  33  B.  I.  508. 
82  AU.  279.  In  this  case,  U  the  plainUff 
failed  to  satisfy  the  Jury  that  he  bad  any 
such  express  contract  as  set  forth  either  in 
the  first  count  or  in  the  second  count,  he 
might  still  be  entitled  to  recova:  under  the 
fourth  count  for  the  value  of  the  option  as 
sold  and  transferred,  upon  proof  that  the  op- 
tion was  valuable,  and  might  also  recover 
for  the  value  of  his  labor  and  services  under 
the  fifth  count  upon  proper  proof.  We  are 
of  the  opinion  that  he  was  entitled  to  file 
these  counts  originally  under  the  general 
practice  long  established  in  this  state,  and 
that  to  have  compelled  him  to  elect,  after 
the  evidence  was  closed,  whether  to  proceed 
to  the  Jury  under  the  first  two  counts  or  un- 
der the  last  two  counts,  would  have  been 
error,  because  it  would  have  compelled  him 
to  determine  beforehand  for  himself  upon 
the  sufficiency  of  the  evidence  before  the 
Jury,  Instead  of  leaving  it  to  the  Jury  to  de- 
termine for  themselves  as  to  the  snffldency 
of  the  evidence  to  support  any  or  either  of 
the  counts,  thereby  depriving  him  of  the  very 
benefit  to  which  he  was  entitled  under  the 
rules  of  pleading  permitting  the  filing  of  the 
several  counts.  The  defendants  were  afford- 
ed the  opportunity  by  the  court  at  the  trial, 
after  the  evidence  was  dosed,  to  submit  spe- 
cial Issues  to  the  Jury  under  each  count  of 
the  declaration,  whereby,  if  they  saw  fit,  the 
defendants  might  bave  so  framed  the  issues 
as  to  have  determined  upon  what  counts  the 
Jury  founded  their  verdict,  and  the  amount 
of  damages  awarded  under  each  or  any  of 
the  counts.  This  the  defendants  declined  to 
do,  and  they  cannot  now  complain.  EMrtber- 
more,  inasmudi  as  the  Jury  have  ftound  by 
their  third  special  finding  that  there  was  an 
express  contract  between  the  plaintiff  and 
the  defendants  substantially  as  testified  to 
by  the  plaintiff,  we  think  it  is  to  be  Inferred 
that  the  general  verdict  of  the  Jury  was  bas- 
ed upon  the  breach  of  such  an  express  con- 
tract, and  was  an  award  of  damages  for 
such  breach,  based  upon  the  testimony  as  to 
the  value  of  the  option  transferred  to  the 
defendants,  and  that,  therefore,  the  verdict 
of  the  Jury  was  found  under  the  first  or  sec- 
ond count  of  the  declaration,  and  not  under 
the  fourth  or  fifth  count,  for  reasons  to  be 
hereafter  more  fully  developed.  The  excep- 
tions based  upon  the  refusal  of  the  court  be- 
low to  require  the  plaintiff  to  elect  between 
the  first  two  and  last  two  counts  (Ex.  1  k 
83)  are  therefore  overruled. 

[2,  3]  A  very  large  part  of  the  argument 
of  the  defendants  is  devoted  to  an  endeavor 
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to  show  that  the  parties  to  this  salt  at  the 
outset  entered  into  a  partnership  agreement 
for  the  development  of  a  theatrical  or 
amusement  business,  and  that  the  plaintiff 
in  this  suit  is  endeavoring  to  maintain  an 
action  for  the  breach  of  a  partnership  agree- 
ment, and  thereupon  argues  most  persistent- 
ly tliat  such  an  action  cannot  be  maintained 
at  law;  but  contends  that  the  plaintiff's 
only  remedy  is  In  equity  for  a  dissolution 
of  the  partnership  and  settlement  of  the 
partnership  accounts.  We  find  no  warrant 
for  this  contention  under  the  evidence.  The 
■defendants  undoubtedly  led  the  plaintiff  to 
believe  that  they  would  enter  Into  a  partner- 
ship with  him  in  the  amusement  business, 
upon  the  fnlflllment  of  certain  conditions, 
ultimately,  but  there  is  nothing  to  show 
that  either  at  the  time  when  the  plaintiff 
transferred  his  option  to  the  defendants  and 
allowed  them  to  procure'  the  making  of  the 
lease  to  them  as  security  for  the  advances 
they  agreed  to  make,  or  at  any  later  time, 
these  parties  had  actually  formed  a  partner- 
ship. The  defendants  took  the  lease  In  their 
own  name,  and  the  plaintiff  was  in  no  way 
responsible  for  the  rent,  nor  bad  he  any  right 
thereunder  either  to  occupation  of  the  land 
•or  to  make  purchase  thereof.  The  defend- 
ants were  to  build  the  building  under  the 
terms  of  the  lease,  and  it  was  to  be  their 
property,  in  casQ  they  exercised  their  option 
to  purchase,  or  Sherwood's  If  they  did  not, 
and  they  alone  would  be  liable  for  expenses 
incurred  In  Its  building  and  equipment  The 
position  of  Eastman  under  his  contract  with 
the  defendants,  which  he  proved  to  the  sat- 
isfaction of  the  Jury,  as  shown  by  their 
special  finding,  was  to  be  that  of  an  employ^ 
of  the  defendants,  having  the  right  to  occupy 
the  building  and  run  the  business,  taking 
only  a  living  salary  from  the  proceeds  there- 
of, until  such  time  as  the  profits  of  the  busi- 
ness should  tiave  been  sufficient  to  pay  off 
all  the  advances  of  the  defendants,  at  the 
rate  of  not  less  than  $6,000  per  year.  After 
that  had  been  done,  and  then  only,  was 
there  to  be  any  such  relation  between  the 
parties  as  would  constitute  a  partnership, 
and  then  only  in  the  business,  but  not  in 
the  building  or  the  real  estate  or  leasehold. 
If  Eastman  did  not  succeed  in  paying  from 
the  business  agreed  to  be  under  his  charge, 
at  the  rate  of  f5,000  a  year,  until  all  the 
■  defendants'  advances  wore  paid,  he  was  to 
cease  to  have  any  interest  whatever.  It  Is 
plain,  therefore,  tliat  the  entire  agreement 
between  the  parties  was  In  no  sense  at  any 
time  a  partnership  agreement,  but  rather 
an  agreement  looking  forward  to  the  forma- 
tion of  a  partnership  In  the  future,  in  the 
event  that  Eastman  succeeded  In  making  it 
profitable  to  the  extent  that  lie  anticipated, 
and  ttiat  in  the  meantime  he  was  to  be  In 
the  position  of  a  salaried  empIoyA  of  the 
•  defendants  and  a  sublessee  of  the  property. 
It  might  be  that  the  conditions  to  be  de- 


veloped would  never  lead  to  the  formation 
of  the  partnership,  because  the  profits  of 
the  business  might  never  be  sufficient  to  ful- 
fill the  conditions  upon  which  alone  E^astman 
could  ever  become  a  partner  and  entitled 
to  one-third  of  the  profits.  Since  the  de- 
fendants by  their  conduct,  after  they  had 
obtained  from  the  plaintiff  his  option  for  a 
lease  and  purchase  of  the  property,  and 
thereupon  had  secured  the  lease  in  their 
own  names,  in  abandoning  work  on  the 
building  and  declining  to  proceed  with  the 
undertaking,  did  nothing  which  in  effect  was 
of  the  slightest  value  to  the  plaintiff,  and 
repudiated  any  legal  obligation  to  him, 
claiming  that  they  never  at  any  time  had 
any  binding  contract  with  him,  thus  show- 
ing that  they  never  intended  in  good  faith 
to  oiable  him  to  get  any  return  for  either 
his  services  or  his  option,  they  placed  them- 
selves in  the  position  of  having  received 
from  him  a  valuable  option  and  valuable 
services  contributed  by  him  toward  the  con- 
templated enterprise,  without  ever  paying 
him  or  intending  to  pay  him  any  valuable 
consideration  whatever  for  the  same;  so 
that.  In  effect,  while  the  plaintiff  in  good 
faith  had  done  all  that  he  agreed  to  do, 
and  contributed  all  that  he  had  agreed  to 
contribute  so  far  as  he  was  permitted  to 
do  so,  the  defendants  entirely  failed  to  per- 
form the  contract  or  any  portion  thereof  on 
their  part  to  be  performed,  and  in  legal  ef- 
fect are  in  the  same  situation  toward  the 
plaintiff  as  if  they  had  never  done  anything 
in  fulfillment  of  their  contract  The  claim 
on  the  part  of  the  defendants,  therefore, 
that  the  contract  on  their  part  was  partly 
fulfilled,  cannot  be  maintained.  By  their 
failure  to  carry  out  their  part  of  the  contract 
the  defendants  have  made  it  impossible  for- 
ever to  determine  what  would  have  been  the 
value  of  the  contract  if  carried  out,  to  the 
plaintiff;  so  that  on  the  theory  argued  by 
defendants'  counsel,  that  the  plaintiff  can 
only  recover  what  the  value  of  the  contract 
would  have  been  to  him.  If  it  had  been  ful- 
ly carried  out  by  the  defendants,  they  have 
1^  their  own  conduct  and  by  their  repudia- 
tion of  all  legal  obligation  to  him,  made  it 
impossible  for  the  plaintiff  to  recover  any- 
thing. Such  a  theory  is  so  unjust  in  its 
application  to  the  facts  of  this  case  that 
the  mere  statement  of  it  sufficiently  refutes 
it  It  is  plain  that  a  contract  of  the  na- 
ture above  set  forth  Is  one  which  cannot  be 
enforced,  if,  as  in  this  case,  the  defendants 
see  fit  to  repudiate  it  and  it  makes  no  dif- 
ference whether  it  is  nonenforceable  as  be- 
ing within  the  statute  of  frauds,  or  for  rea- 
sons inherent  in  the  very  nature  of  the  con- 
tract The  case  is  closdy  analogous  to  those 
cases  which  have  frequently  arisen,  where, 
upon  agreement  for  the  sale  or  exchange  of 
land,  the  plaintiff  has  fulfilled  his  part  of  the 
contract  by  making  conveyance  of  his  land 
to  the  defendant  and  the  defendant  has  re- 
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fuaed  either  to  pay  the  agreed  price  or  to 
convey  land  agreed  to  be  conveyed  In  ex- 
change; or  where  In  consideration  of  labor 
and  services  or  materials  supplied  by  the 
plaintiff  in  making  repairs  or  planting  and 
cultivating  the  soU,  or  of  money  or  its 
equivalent  paid,  the  defendant  has  agreed 
to  convey  land,  and,  after  receiving  the 
agreed  consideration,  refuses  to  fulflU  his 
contract  In  all  these  cases  It  has  been  re- 
peatedly held  that  the  plaintiff  is  entitled  to 
recover  at  law  in  assumpsit  either  the  value 
of  the  land  conveyed  by  him,  or  the  value 
of  the  consideration  advanced  by  him, 
whether  in  money  or  materials  or  labor. 
Basford  v.  Pearson,  9  Allen  (Mass.)  387,  86 
Am.  Dec.  764;  Root  v.  Burt,  118  Mass.  521; 
Williams  v.  Bemis,  108  Mass.  93,  11  Am.  Rep. 
818;  Kneeland  v.  Fuller,  61  Me.  518 ;  Moody  v. 
Smith,  70  N.  Y.  698 ;  Smith  v.  Smith,  28  N.  J. 
Law,  208,  78  Am.  Dec.  49. 

[4]  We  think  the  case  at  bar  is  quite  anal- 
ogous in  principle  to  the  cases  cited.  While 
it  is  true  that  the  plaintiff  did  not  in  fact 
convey  to  these  defendants  an  actual  estate 
In  land,  yet  he  did  under  the  contract  he 
made  with  them  turn  over  to  them  his  op- 
tion whereby  they  became  entitled  to  receive 
and  did  in  fact  receive  a  valuable  lease  of 
proi)erty  in  one  of  the  best  business  districts 
of  Providence,  with  an  option  ot  purchase 
of  the  real  estate  upon  favorable  terms.  He 
did  also,  in  accordance  with  his  agreement, 
looking  to  an  ultimate  partnership  Interest, 
devote  his  time  and  services  at  their  request 
in  the  endeavor  to  carry  out  the  agreement. 
Through  no  fault  of  his,  by  their  own  sub- 
sequent acts,  they  failed  to  so  carry  out 
the  agreement  as  to  enable  him  to  receive 
any  consideration  whatever  either  for  the 
option  or  for  his  services  and  ultimately  re- 
pudiated and  denied  any  legal  or  contractual 
obligation  to  him  whatever,  thus  showing 
that  they  never  Intended  to  act  in  good  faith 
in  carrying  out  any  agreement  with  him. 
Under  these  circumstances,  this  court  is  of 
the  opinion  that  the  plaintiff  in  this  action 
is  entitled  to  recover  both  the  value  of  the 
option  so  surrendered  to  the  defendants  and 
of  which  they  have  availed  themselves,  and 
for  the  value  of  his  services  rendered  at  the 
outset  of  the  work  looking  toward  the  erec- 
tion and  equipment  of  the  building. 

The  case  at  bar  is  quite  analogous  to  those 
cases  where  there  has  been  an  agreement  to 
form  a  partnership,  but  no  partnership  busi- 
ness has  in  fact  been  done,  and  the  defend- 
ants after  receiving  value,  either  by  way  of 
money  contribution,  or  of  labor  and  services, 
or  of  business  done  by  the  defendants  for 
their  own  benefit  which  should  have  been 
partnership  business,  have  been  held  liable 
in  assumpsit  either  for  the  money  contributed 
by  the  plaintiff,  or  for  labor  and  services 
rendered,  or  for  the  profits  on  the  work 
done.  Hale  v.  Wilson,  112  Mass.  444,  449; 
Vance  v.  Blair.  18  Ohio,  532,  61  Am.  Dec. 


467;  Currier  v.  Webster,  45  N.  H.  233:  2 
Bates,  Law  of  Partnership,  |f  870-*Ta,  &  ca.«. 
dt  In  the  case  of  United  States  v.  Behan. 
110  U.  S.  888,  4  Sup.  Ct  81,  28  L.  Ed.  168. 
Behan,  the-  defendant  in  error,  bad  been  at- 
gaged  in  doing  work  in  the  improvement  of 
the  harbor  of  New  Orleans  under  a  govern- 
ment contract,  and  had  expended  a  large 
amount  of  money  for  machinery,  labor,  and 
materials.  Including  his  own  labor  in  carry- 
ing on  the  work.  Before  the  work  was  fin- 
ished, and  before  he  had  received  any  money 
under  the  contract,  the  work  was  abandoned 
by  the  government  and  he  was  prevented 
from  finishing  the  work  under  the  contract 
It  was  found  that  there  was  no  satisfactory 
evidence  as  to  what  would  have  been  bis 
profit  under  the  contract,  if  completed. 

The  United  States  Suprane  Court,  after 
stating  fully  the  findings  of  fact  and  con- 
clusions of  law  of  the  Court  of  Claims,  and 
in  support  of  the  same  says  (page  343  of  110 
U.  S.,  page  83  of  4  Sup.  Ct  [28  L.  Ed.  168]): 
"We  think  that  these  views,  as  applied  to 
the  case  in  hand,  are  substantially  correct 
The  claimant  has  not  received  a  dollar,  d- 
ther  for  what  he  did,  or  for  what  he  ex- 
pended, except  the  proceeds  of  tbe  property 
which  remained  on  his  hands  when  the  per- 
formance of  the  contract  was  stopped.'    Un- 
less there  is  some  artificial  rule  of  law  which 
has  taken  the  place  of  natural  Justice  in  re- 
lation to  the  measure  of  damages,  it  would 
seem  to   be  quite   clear   that   the   claimant 
ought  at  least  to  be  made  whole  for  his  loss- 
es and   expenditures.     So  far  as  appears.  ■ 
they  were  incurred  in  the  fair  ^ideavor  to 
perform  the  contract  which  he  assumed.    If 
they  were  foolishly  or  unreasonably  incurred, 
the  government  should  have  proven  this  fact 
It  will  not  be  presumed.     Tbe  court  finds 
that  his  expenditures  were  reasonable.    Tbe 
claimant  might  also  have  recovered  the  prof- 
its of  the  contract  if  he  had  proven  that  any 
direct,    as    distinguished    from    speculative, 
profits  would  have  been  realized.     But  this 
be  failed  to  do;  and  the  court  below  very 
properly  restricted  its  award  of  damages  to 
his  actual  expenditures  and  losses.    The  pri- 
ma facie  measure  of  damages  for  the  breach 
of  a  contract  is  the  amount  of  the  loss  which 
the  injured  party  has  sustained  thereby.    If 
the  breach  consists  in  preventing  the  pe^ 
formance  of  the  contract,  without  the  fault 
of  the  other  party,  who  is  willing  to  perform 
it,  the  loss  of  the  latter  will  consist  of  two 
distinct  items  or  grounds  of  damage,  nam^; 
first,  what  he  has  already  expended  towards 
performance  Gess  the  value  of  materials  on 
hand);  secondly,  the  profits  that  be  would 
realize   by   performing   the   whole  contract 
The  second  item,  profits,  cannot  always  be 
recovered.     They  may   be   too   remote  and 
speculative  in  their  character,  and  therefore 
Incapable   of  that   clear   and   direct  proof 
which  the  law  requires.     But  when.  In  the 
language  of  Chief  Justice  Nelson,  in  the  case 
of  Masterson  v.  Mayor  of  Brooklyn,  7  Hi!l 
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■<N.  T.)  69,  42  Am.  Dec.  38,  they  are  'the  di- 
rect and  immediate  fruits  of  the  contract,' 
they  are  free  from  this  objection.  They  are 
then  'part  and  parcel  of  the  contract  itself, 
entering  Into  and  constituting  a  portion  of 
its  very  elements,  something  stipulated  for, 
the  right  to  the  enjoyment  of  which  is  Jnat 
«s  clear  and  plain  as  to  the  fulfillment  of 
•any  other  stipulation.'  Still,  in  order  to  fur- 
nish a  ground  of  recoveir  in  damages,  they 
must  be  proved.  If  not  proved,  or  if  they 
-are  of  such  a  remote  and  speculative  charac- 
ter that  they  cannot  be  legally  proved,  the 
party  Is  confined  to  his  loss  of  actual  outlay 
and  expense.  This  loss,  however,  he  is  clear- 
ly entitled  to  recover  In  all  cases,  unless  the 
other  party,  who  has  voluntarily  stopped  the 
performance  of  the  contract,  can  show  the 
•contrary.  The  rule  as  stated  in  Speed's  Case 
[2  Ct.  CI.  429]  is  only  one  aspect  of  the  gen- 
-eral  rule.  It  is  the  rule  as  applicable  to  a 
particular  case.  As  before  stated,  the  pri- 
mary measure  of  damages  is  the  amount 
-of  the  party's  loss;  and  this  loss,  as  we  have 
seen,  may  consist  of  two  beads  or  classes  of 
-damage — actual  outlay  and  anticipated  prof- 
its. But  failure  to  prove  profits  will  not 
prevent  the  party  from  recovering  bis  losses 
for  actual  outlay  and  ezpendltore.  If  he 
goes  also  for  profits,  then  the  rule  applies  as 
laid  down  in  Speed's  Case,  and  his  profits  will 
'be  measured  by  'the  difference  between  the 
cost  of  doing  the  work  and  what  he  was  to 
receive  for  it,'  etc.  The  claimant  was  not 
bound  to  go  for  profits,  even  though  he  count- 
ed for  them  in  his  petition.  He  might  stop 
apon  a  showing  of  losses.  The  two  heads 
cf  damage  are  distinct,  though  closely  relat- 
ed. When  profits  are  sought,  a  recovery  for 
outlay  is  included  and  something  more. 
That  something  more  is  the  profits.  If  the 
outlay  equals,  or  exceeds  the  amount  to  be 
received,  of  course,  there  can  be  no  profits. 
When  a  party  injured  by  the  stoppage  of  a 
contract  elects  to  rescind  it,  then,  it  is  true, 
he  cannot  recover  any  damages  for  a  breach 
of  the  contract,  either  for  outlay  or  for  loss 
of  profits.  He  recovers  the  value  of  his  serv- 
ices actually  performed  as  upon  a  quantum 
meruit.  There  is  then  no  question  of  losses 
or  profits.  But,  when  he  elects  to  go  for 
damages  for  the  breach  of  the  contract,  the 
first  and  most  obvious  damage  to  be  shown  Is 
the  amount  which  he  has  been  induced  to  ex- 
pend on  the  faith  of  the  contract,  including 
a  fair  allowance  for  his  own  time  and  serv- 
ices. If  he  chooses  to  go  further,  and  claims 
for  the  loss  of  anticipated  profits,  he  may  do 
80  subject  to  the  rules  of  law  as  to  the  char- 
acter of  profits  which  may  be  thus  claimed. 
It  does  not  He,  however,  in  the  mouth  of  the 
party  who  has  voluntarily  and  wrongfully 
put  an  end  to  the  contract  to  say  that  the 
party  injured  has  not  been  damaged  at  least 
to  the  amount  of  what  he  has  been  induced 
fairly  and  in  good  faith  to  lay  out  and  ex- 
.pend  (including  his  own  services),  after  mak- 
ing allowance  for  the  value  of  materials  on 


hand;  at  least,  It  does  not  lie  In  the  mouth 
of  the  par^  In  fault  to  say  this,  unless  he 
can  show  that  the  expenses  of  the  party  in- 
jured have  been  extravagant,  and  unneces- 
sary for  the  purpose  of  carrying  out  the  con- 
tract. *  •  *  It  is  to  be  observed  that 
when  it  is  said  in  some  of  the  books  that, 
where  one  party  puts  an  end  to  the  contract, 
the  other  party  cannot  sue  on  the  contract, 
but  must  sue  for  the  work  actually  done  un- 
der it,  as  upon  a  quantum  meruit,  this  only 
means  that  he  cannot  sue  the  party  in  fault 
upon  the  stipulations  contained  In  the  con- 
tract, for  he  himself  has  been  prevented  from 
performing  his  own  part  of  the  contract  up- 
on which  the  stipulations  depend.  But  sure- 
ly the  willful  and  wrongful  putting  an  end 
to  a  contract,  and  preventing  the  other  party 
,from  carrying  it  out,  is  itself  a  breach  of  the 
contract  for  which  an  action  will  lie  for  the 
recovery  of  all  damage  which  the  injured 
party  has  sustained.  The  distinction  be- 
tween those  claims  under  a  contract  which 
result  from  a  performance  of  it  on  the  part 
of  the  claimant,  and  those  claims  under  it 
which  result  from  being  prevented  by  the 
other  party  from  performing  it,  has  not  al- 
ways been  attended  to.  The  party  who  vol- 
imtarlly  and  wrongfully  puts  an  end  to  a 
contract  and  prevents  the  other  party  from 
performing  it  is  estopped  from  denying  that 
the  injured  party  has  (not)  been  damaged  to 
the  extent  of  his  actual  loss  and  outlay  fair- 
ly Incurred." 

We  are  of  the  opinion  that  the  rule  of 
damages  set  forth  in  the  above  quotation  is 
quite  applicable  to  the  facts  shown  in  the 
case  at  bar.  While  the  plaintiff  has  not 
shown  that  he  actually  spent  any  consider- 
able sum  of  money  in  attempting  to  fulfill 
his  part  of  the  contract,  yet  he  has  shown 
that  he  devoted  a  large  amount  of  time  to 
the  enterprise  at  the  request  of  either  or 
both  of  the  defendants,  who,  as  they  were 
acting  together  as  lessees  of  the  property, 
must  be  deemed  to  be  agents,  each  for  the 
other,  in  matters  relating  to  their  common 
interests;  and  be  has  further  shown,  to  the 
satisfaction  of  the  jury,  that  he  also  turned 
over  to  them  his  accepted  option  whereby 
they  were  enabled  to  obtain  a  valuable  lease 
of  property  situate  in  the  "retaU  district" 
of  Providence  In  a  very  valuable  location, 
said  lease  containing  a  valuable  option  of 
purchase.  We  are  unable  to  see  what  differ- 
ence it  makes  whether  the  plaintiff  actually 
conveyed  valuable  real  estate  to  the  defend- 
ants for  which  they  refused  to  pay,  or  wheth- 
er, by  virtue  of  his  accepted  option,  he  ena- 
bled them  to  get  title  to  such  real  estate. 
He  did  actually  enable  them  to  obtain  such 
property,  and  they,  repudiating  their  con- 
tract with  him,  availed  themselves  of  the 
value  thereof.  This  property  was  Indeed  the 
foundation  of  the  entire  enterprise  Into  which 
the  plaintiff  appears  to  have  entered  in  good 
faith  with  the  defendants,  without  which 
such  enterprise  would  have  been  Impossible. 
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The  valne  of  the  option  and  of  the  lease  ob- 
tained by  the  defendants  thereunder  has 
been  shown,  by  the  evidence  of  expert  real 
estate  men,  giving  the  best  evidence  obtain- 
able thereof,  to  have  been  upwards  of  $23,- 
000  at  the  time  when  it  was  procured,  and 
we  see  no  reason  to  doubt  that  such  value 
was  a  fair  and  reasonable  one,  having  In 
mind  the  situation  of  the  property,  its  then 
value,  its  probable  Increase  in  value,  and  the 
favorable  terms  of  purchase  contained  there- 
in. The  dalm  on  the  part  of  the  defendants 
that  the  plaintiff  is  at  most  entitled  to  re- 
cover a  mere  broker's  commission  of  less 
than  $600  Is  quite  untenable  under  the  facts. 
He  was  Bot  acting  as  a  broker  as  between 
Sherwood  and  the  defendants.  He  was  not 
attempting  as  the  agent  of  Sherwood  to 
place  a  right  to  the  lease  in  the  hands  of 
parties  who  would  take  It,  for  the  benefit 
of  Sherwood,  but  he  was  acting  for  himself 
in  the  attempt  to  build  up  a  business  which 
he  believed  would  be  profitable  to  him  and 
to  the  defendants  in  the  future,  and  he  fur- 
nished the  foundation  upon  which  such  a 
business  could  have  been  built  We  are  of 
the  opinion  that  the  evidence  amply  supports 
the  special  findings  of  the  Jury  that  the 
pialntlfT  did  accept  the  option,  that  he  did 
not  transfer  his  rights  thereunder  as  a  gift 
trusting  to  the  generosity  and  fairness  of 
the  defendants,  and  that,  in  assenting  to  the 
lease  being  executed  to  the  defendants  as 
lessees,  he  did  so  in  consideration  of  ah 
agreement  between  him  and  the  defendants, 
substantially  as  he  testified. 

[t]  And  inasmuch  as  the  jury  by  their 
general  verdict  found  only  the  sum  of  $18,- 
000,  which  is  many  thousand  dollars  less 
than  was  testified  to  as  the  probable  value  of 
the  option,  we  are  led  to  believe  that  the  Jury 
took  a  very  conservative  view  of  the  values 
testified  to  by  the  experts,  which  were  corrob- 
orated by  the  values  shown  to  have  been 
placed  thereon  by  one  of  the  defendants,  and 
that  they  took  into  account  the  uncertainties 
which  always  exist  as  to  the  future  increase 
of  value  of  real  estate;  and  we  are  further 
led  to  believe,  in  view  of  these  considera- 
tions, that  the  verdict  of  the  Jury  was  based 
solely  upon  the  value  of  the  option  and  this 
lease  obtained  thereunder,  and  not  upon  the 
services  claimed  to  have  been  rendered  by 
the  plaintiff,  because  of  the  fact  that  he  was 
unable  to  famish  definite  testimony  either 
as  to  the  actual  amount  of  time  spent  by 
him,  or  as  to  expense  incurred.  As  we  have 
before  shown,  the  defendants  had  every  op- 
portunity, if  they  had  seen  fit,  to  haye  sub- 
mitted such  issues  to  the  Jury  under  each 
count,  as  to  have  ascertained  definitely 
whether  the  Jury  found  under  one  or  more 
of  the  counts,  and  the  amounts  of  such  find- 
ings; but  they  refused  to  avail  themselves 
of  such  opportunity.  We  think  they  are  not 
now  entitled  to  complain  of  the  verdict, 
which,  as  we  have  shown,  is  conservative 


and  evidently  based  upon  the  value  of  the 
option  alone.  We  think,  therefore,  that  the 
verdict  of  the  jury  was  fully  supported  by 
the  evidence,  and  that  the  rule  of  damaKes 
given  to  them  by  the  court  and  under  wbich 
they  found  such  verdict  was  a  proper  rule 
under  the  circumstances  of  the  ease. 

These  considerations  dispose  of  a  very 
large  number  of  the  entire  61  exertions 
which  are  pressed  before  this  court  A  large 
number  of  them  are  based  upon  the  mistaken 
conception  of  the  defendants'  counsel  as  to 
the  proper  rules  of  pleading  in  relatloa  to 
the  conclusion  of  the  several  counts  In  one 
declaration,  and  as  to  the  admlssibUity  of 
testimony  to  prove  the  damages  which  the 
plaintiff  is  entitled  to  recover,  and  many  of 
them  are  based  upon  an  erroneous  view  of 
the  testimony  with  regard  to  the  relations 
of  the  parties  in  the  endeavor  on  the  part 
of  the  defendants  to  sustain  the  position  that 
the  parties  were  partners,  and  therefore  no 
action  at  law  could  be  maintained  for  breach 
of  a  partnership  contract  It  would  be  futile 
and  would  unduly  extend  the  limits  of  this 
opinion  if  we  should  take  up  in  detail  each 
one  of  the  defendants'  exceptions.  Indeed, 
counsel  for  the  defendants  substantially  ad- 
mits this  in  his  brief,  and  has  discussed 
only  a  few  of  the  exceptions  specifically. 
We  therefore  proceed  to  discuss  only  such 
of  the  specific  exceptions  as  have  not  al- 
ready been  substantially  overruled. 

The  subject  of  the  defendants'  eighty-flftfa 
exception  is  the  refusal  by  the  trial  Judge 
to  submit  to  the  jury  a  special  finding  In  the 
following  form,  to  wit :  "Did  the  def endant? 
agree  with  the  plaintiff  to  enter  into  a  part- 
nership with  him  for  the  acceptance  of  the 
Sherwood  option  and  the  erection  of  a  build- 
ing for  theatrical  purposes,  with  money  to 
be  furnished  by  the  defendants,  and  the 
operation  of  a  theater  in  said  building  and 
to  divide  the  net  profits  of  the  business  be- 
tween them,  as  claimed  by  the  plaintiff?" 

The  defendants'  counsel  asked  that  this  be 
submitted  to  the  Jury  as  a  short  statement 
of  the  most  vital  part  of  the  second  count 
but  the  trial  justice  refused  to  allow  it  We 
find  no  error  in  such  refusal.  This  is  one  of 
the  attempts  on  the  part  of  the  defendants 
to  obtain  a  finding  that  there  was  an  agree- 
ment for  a  present  partnership  between  the 
parties.  As  we  have  already  shown,  there 
was  no  evidence  of  such  agreement  nor  is 
any  such  agreement  set  forth  in  the  second 
count,  as  Is  attempted  to  be  submitted  in  the 
above  quoted  language.  The  refusal  to  sub- 
mit it  was  proper  and  the  exception  Is  over- 
ruled. 

[6, 7]  Certain  Instructions  referred  to  in 
the  eighty-eighth  and  eighty-ninth  exceptions 
are  substantially  as  follows:  At  the  bot- 
tom of  page  807  of  the  transcript,  the  trial 
justice  told  the  jury  that  notice  of  the  ac- 
ceptance of  an  option  need  not  be  given  verb- 
ally where  the  acceptance  la  sufficiently  in- 
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dicated  by  subsequent  acts  or  conduct  of  tbe 
parties,  and  that.  If  from  tbe  acts  and  con- 
duct of  Mr.  Eastman  and  Mr.  Sherwood  both 
understood  that  Eastman  had  accepted  the 
option  and  he  did  accept  in  this  way,  in  that 
case   be  bad  a   right  which  can   be  recog- 
nized In  law,  and,  if  valuable,  would  enti- 
tle him  to  recover,  unless,  as  the  defendants 
claimed,  he  gave  It  to  them.    At  the  bottom 
of  page  817  and  the  top  of  page  818,  tbe  Jury 
were  told  that,  if  the  plaintifT  accepted  the 
option,  either  in  so  many  words  or  by  act  or 
couduct  from   which  It  was  understood  by 
bim  and  Mr.  Sherwood  that  be  had  accept- 
ed, tben  be  had  the  right  there.    Tbeee  in- 
structions were  correct.    There  was  evidoice 
of   the  oral  express  acceptance  of  the  op- 
tion by   £^8tman;    also  sufflci«it  evidence 
as  to  the  conduct  of  the  parties,  from  which 
tbe  Jury  were  authorized  to  find  an  accept- 
ance of  the  option,  and,  unless  a  contract  or 
option  provides  for  acceptance  in  writing, 
an  oral  acceptance  is  sufficient,  or  It  may  be 
proved  by  the  acts  of  the  parties.    Springer 
T.  Cooper,  11  111.  App.  267;  Graves  v.  Smedes, 
37  Ky.  344;  Woodlock  v.  Meyersteln,  5  Mo. 
App.   591;    Souffrain  v.   McDonald,  27  Ind. 
269;    Smith's  Appeal,  69  Pa.  474;    Ives  v. 
Hazard,  4  R.  I.   14,  27,  67  Am.   Dec.   600. 
These  exceptions  are  overruled. 

[>]  A  certain  Instruction  referred  to  In  tbe 
ninety-first  exception  is  substantially  as  fol- 
lows: In  this  part  of  the  charge  the  Jury 
were  told  that,  if  they  found  for  the  plain- 
tiff, he  would  be  entitled  to  recover  as  an 
element  of  damages  the  fair  market  valua- 
tion of  the  lease  at  the  time  he  turned  it 
over  to  tbe  defendants.  It  Is  contended 
that  tbe  plaintiff  never  had  the  lease  and 
never  turned  it  over  to  the  defendants,  and 
that  therefore  this  Instruction  was  errone- 
ous, as  not  being  based  upon  the  testimony. 
Tbe  criticism  is  without  merit  The  plain- 
tiff had  accepted  the  option,  and  might  have 
taken  the  lease  In  his  own  name,  and  as- 
signed it  to  the  defendants.  He  was  will- 
ing to  avoid  this  circuity,  and  permitted  it 
to  be  made  direct  to  the  defendants  as  se- 
curity for  their  advances  to  be  made.  We 
find  00  substantial  error  in  this  instruction, 
and,  as  to  the  portion  of  it  relating  to  the 
measure  of  recovery,  we  have  already  dealt 
with  that  question  at  length.  Tbe  exception 
is  overruled. 

A  certain  Instruction  referred  to  in  the 
ninety-second  exception  is  substantially  as 
follows:  In  this  part  of  the  charge '  the 
Jury  were  told  that  if  tbe  plaintiff  had  tbe 
lease,  and  it  was  his  property,  and  he  turned 
it  over  to  the  defendants  upon  their  promise 
to  do  certain  acts  and  they  failed  to  carry 
out  those  acts  and  had  got  ttiat  property, 
tben  be  was  entitled  to  its  fair  market  val- 
ue at  the  time  be  turned  it  over  to  them. 
This  exception  is  substantially  tbe  same  as 
the  one  last  considered,  is  based  upon  the 


same  grounds,  and  Is  overruled  for  tbe  same 
reasons. 

19]  Certain  instructions  referred  to  in  tbe 
ninety-third,  ninety-fourth,  and  ninety-fifth 
exceptions  are  substantially  as  follows:  In 
these  parts  of  tbe  cliarge  the  Jury  were  told 
that  if  tbe  plaintiff  had  an  accepted  option 
that  was  of  value,  as  tbe  defendants  bad  set 
up  that  It  was  a  gift  to  tbem,.  the  burden 
was  upon  them  to  establish  their  position 
In  that  respect,  and  to  satisfy  the  minds  of 
the  Jury  by  a  fair  pr^onderance  of  the  evi- 
dence that  it  was  a  gift;  and  that,  there- 
fore, on  tbe  second  Issue  submitted  for  a 
special  finding  the  burden  of  proof  was  up- 
on tbe  defendants.  We  find  no  error  in 
these  Instructions.  The  evidence  on  the 
part  of  the  plaintiff  was  that  he  had  an  ac- 
cepted option  which  was  of  value,  and  that 
he  bad  permitted  the  lease  called  for  there- 
under to  be  made  direct  to  the  defendants 
in  pursuance  of  certain  agreements  on  thelr 
part.  Tbe  defendants  denied  that  they  made 
any  agreements  with  him  and  set  up  that  he 
bad  given  tbem  the  option  without  any  un- 
dertaking on  their  part,  relying  upon  their 
generosity,  etc.  They  thereby  assumed  the 
burden  of  proving  the  gift  iQ  accordance 
with  the  usual  rule  that  "he  who  alleges  a 
gift  has  the  burden  of  proving  tbe  same."' 
Wheeler  v.  Glasgow,  97  Ala.  700,  701,  11 
South.  758;  Bunker  v.  Tufts,  55  Me.  182, 
189;  Wilson  v.  Wilson,  99  Iowa,  688,  692, 
68  N.  W.  910;  Matter  of  Rogers,  10  App. 
Div.  593,  595,  42  N.  T.  Supp.  133;  Doty  v. 
WUson,  47  N.  Y.  685;  Walker  v.  Welsh 
(Mass.)  11  N.  E.  727,  728.  These  exceptlon» 
are  overruled. 

We  deem  it  unnecessary  to  further  consid- 
er in  detail  tbe  exceptions  relating  to  the  in- 
structions given  to  tbe  Jury.  We  have  ex- 
amined them  in  detail,  and  have  considered 
the  briefs  of  counsel  in  relation  thereto,  and 
find  that  there  was  no  prejudicial  error  in 
any  of  tbem.  In  view  of  tbe  principles  of 
law  hereinbefore  set  forth,  tbe  charge  taken 
as  a  whole  properly  set  forth  tbe  principles 
appropriate  for  the  guidance>of  the  Jury. 

We  have  also  examined  In  detail  the  spe- 
cial requests  for  rulings  and  Instructions' 
which  were  preferred  on  behalf  of  the  de- 
fendants and  refused  by  tbe  trial  Judge. 
They  are  based  upon  erroneous  views  of  the- 
effect  of  the  testimony,  and  of  the  rules  of 
pleading  and  of  damages,  which  we  have 
fully  discussed  In  the  earlier  part  of  tbis- 
opinlon;  and  we  do  not  find  It  necessary  or 
useful  to  discuss  tbem  further. 

It  remains  only  to  discuss  certain  excep- 
tions taken  to  the  admission  or  rejection  of 
testimony  during  tbe  trial,  which  are  special- 
ly referred  to  In  the  defendants'  brief. 

[1 0]  Exceptions  6  and  8  (pages  29  and  40). 
These  were  exceptions  to  the  introduction  of 
evidence  of  things  done  by  the  plaintiff  at 
the  request  of  tbe  defendant  Dunu  at  a  time- 
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when  be  had  told  the  plaintiff  that  he  and 
O'Connor  were  having  nothing  to  do  with 
each  other.  Defendants  contend  that  these 
ttilngs  could  not  on  any  view  be  charged 
against  O'Connor,  but,  it  anybody  should  pay 
for  them,  it  should  be  Dunn  individually. 
But  it  does  not  appear  that  at  this  time  the 
breach  between  Dunn  and  O'Connor  was 
known  to  the  plaintiff  to  be  Irreconcilable; 
and  it  does  appear  that  what  the  plaintiff 
saya  he  did  was  in  an  endeavor  to  assist 
Dunn  at  his  request  ta  "fixing  it  up"  be- 
tween the  parties  so  that  they  could  go  on. 
It  is  evident  that  the  defendants  had  joint 
interests  analogous  to  that  of  partners  in  the 
tenancy  and  option  of  purchase  under  the 
lease,  and  in  the  construction  of  the  build- 
ing; and  it  appears  that  each  of  them  had 
at  times,  in  the  absence  of  the  other,  made 
suggestions  to  the  plaintiff  as  to  what  they 
wished  him  to  do  for  the  common  interest 
We  think  that  each  of  the  defendants  is  to 
be  deemed  the  agent  of  the  other  in  the  mat- 
ters of  their  common  interest,  and  that  the 
evidence  was  properly  admitted  for  what  it 
was  worth,  to  show  the  relations  of  the  par- 
ties, and  that  the  plaintiff  was  acting  in 
good  faith  in  the  endeavor  to  carry  out  his 
contract  with  the  defendants.  We  find  no 
error  in  such  admission,  and  these  exceptions 
are  overruled. 

[11]  Exception  9  (page  46).  This  was  an 
exception  to  the  admission  in  evidence  of  a 
copy  of  a  letter  which  the  plaintiff  testified 
he  wrote  to  each  of  the  defendants  and  sent 
to  them  by  registered  mail.  It  was  objected 
to  on  two  grounds:  First,  because  it  was  not 
the  best  evidence  and  no  notice  had  been 
given  to  the  defendants  to  produce  the  orig- 
inal; and,  second,  because  it  was  written  by 
the  plaintiff  himself  and  had  no  relevancy 
except  as  proof  of  the  truth  of  a  claim  made 
by  him  in  it — in  other  words,  because  it  was 
manufactured  testimony.  We  are  of  the 
opinion  that  the  letter  was  properly  admit- 
ted. It  was  a  duplicate  carbon  copy  without 
erasure  or  alteration  of  a  letter  proved  to 
have  been  sent  by  registered  mail  to  each  of 
the  defendants,  and  appears  upon  its  face 
to  be  only  a  notice  to  them  that  the  plaintiff 
would  be  obliged  to  resort  to  law  for  the  pro- 
tection of  his  rights.  It  does  not  purport  to 
set  forth  the  terms  of  any  contract  between 
the  parties,  and  cannot  be  regarded  as  self- 
serving.  Mor,  in  view  of  the  fact  that  the 
letter  was  a  mere  notice,  intended  to  ascer- 
tain definitely,  if  possible,  whether  the  de- 
fendants would  carry  out  their  agreements 
with  the  plaintiff  without  In  any  way  stat- 
ing what  those  agreements  were,  do  we  think 
it  was  necessary  that  the  defendants  be  no- 
tified to  produce  the  original.  It  seems  to 
us  to  come  within  the  exception  to  the  rule 
regarding  secondary  evidence,  to  the  effect 
that  a  notice  of  claim  may  be  proved  by  pa- 
rol or  by  duplicate  and  the  original  need  be 
required.    25  Am.  &  Eng.  Ency.  of  Law  (2d 


Ed.)  p.  171;  E2agle  Bank  t.  Cbapin,  3  Pick. 
(Mass.)  180;  Pen.  &  C.  B.  Co.  T.  Braxton.  a4 
Fla.  479,  16  South.  317. 

[12]  From  the  record  It  appears  that  the 
letter  was  dated  March  28,  1909.  The  lease 
was  dated  May  1,  1908.  The  building  sbonld 
have  been  erected  under  the  terms  of  the 
lease  by  May  1,  1909.  The  writ  issued  April 
29,  1909.  To  avoid  a  technical  objection  that 
defendants  were  not  yet  in  defaolt  under 
their  agreement  the  letters  to  each  of  the 
defendants,  together  with  their  snliseqaent 
admissions  that  they  intended  to  do  nothing, 
were  Introduced  by  plaintiff  to  rebat  any 
contention  that  the  action  was  premature 

[13]  There  is  evidence  that  the  letter  was 
recognized  and  referred  to  by  both  Dunn  and 
O'Connor  in  a  subsequent  conversation  with 
the  plaintiff,  and  it  was  admissible  to  con- 
nect and  explain  such  admissions  and  con- 
versations. Dutton  T.  Woodman,  9  Cnsh. 
(Mass.)  255,  262,  57  Am.  Dec.  46.  This  ex- 
ception is  overruled. 

[14-11]  Exception  11  (page  61).  This  ex- 
ception was  to  the  admission  of  evidence  of 
wliat  the  defendant  O'Connor  said  daring  a 
conversation  with  the  plaintiff,  when  the  pos- 
sibility of  a  settlement  was  being  discussed 
between  them,  after  this  action  was  brought 
to  the  effect  that,  if  the  plalntlfl  brought 
him  into  court,  there  would  not  be  a  chance 
in  the  world  for  the  plaintiff,  as  Fahey, 
Dunn,  and  O'Connor  bad  rehearsed  their 
story  over  and  over,  and  he  himself  wonld 
swear  the  courthouse  out  if  necessary. 
That  any  such  statement  was  made  was  pos- 
itively denied  by  O'Connor.  The  question 
covered  by  this  exception  was  objected  to 
solely  on  the  ground  that  it  was  leading. 
The  question  was  not  leading.  It  did  not 
suggest  what  answer  was  expected  from  the 
witness;  and,  even  if  it  were,  the  propriety 
of  it  was  in  the  discretion  of  the  court  Tlie 
answer,  however,  disclosed  that  its  admis- 
sion was  proper  aa  a  matter  of  public  policy, 
if  for  no  other  reason.  The  statement  made 
by  the  defendant  O'Connor  was  proper  testi- 
mony also,  as  affecting  his  veracity.  We  find 
no  error  in  its  admission,  and  the  exception 
is  overruled. 

[17]  Exception  12  (pages  108.  100).  This 
was  to  the  refusal  of  the  court  to  allow  tbt 
defendants'  counsel  on  cross-examination  to 
ask  the  plaintiff  why  he  did  not  accept  the 
option  before  meeting  the  defendants,  if  be 
had  made  up  his  mind  to  accept  it  anyway. 
As  suggested  by  the  court,  if  the  plaintiil 
exercised  his  option  before  it  expired,  lie 
was  within  his  rights.  Whatever  motive  he 
may  have  had  for  delay,  or  wliatever  reason 
he  may  have  had  for  not  acc^ting  the  op- 
tion before  he  met  the  defendants,  or  the 
entire  absence  of  either  motives  or  reasons, 
either  way,  within  the  time  provided  in  the 
option  was  wholly  immaterial.  This  excq>- 
tion  is  overruled. 

[II,  ia]  Exceptiona  23,  24.  25,  SQ^  and  27 
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(pages  19T,  201,  2M,  210,  211).  These  were 
all  exceptions  to  the  introduction  of  testi- 
mony of  a  real  estate  broker  who  qualified 
as  an  expert  as  to  tlie  value  of  the  option  in 
1908,  as  to  the  yalue  of  the  property  in  April 
or  May  of  that  year,  and  as  to  the  rate  at 
which  It  had  Increased  in  value  during  the  ten 
years  preceding  the  trial,  and  the  reasons  for 
such  Increase.  The  testimony  was  properly 
admitted  both  as  showing  the  familiarity 
of  the  witness  with  the  property  In  question 
and  with  other  surrounding  property,  as  a 
part  of  his  qualification  as  an  expert,  and 
was  also  admissible  as  showing  the  value  of 
the  option  of  wlilch  the  plaintiff  allowed  the 
defendants  to  avail  themselves  as  a  part  of 
the  consideration  for  the  agreement  between 
the  parties.  The  defendants'  objection  Is 
principally  based  upon  erroneous  views  as 
the  measure  of  damages,  wnlch  we  have  al- 
ready fully  discussed.  These  exceptions  are 
overruled- 

[20]  Exceptions  31  and  34  (pages  255- 
272).  This  was  to  the  ruling  of  the  court 
allowing  Mr.  Richard  A.  Hurley  to  testify 
as  an  expert  to  the  value  of  the  property,- its 
probable  rate  of  increase  in  value,  and  the 
value  of  the  option.  Defendants  admit  that 
the  question  whether  any  witness  can  testi- 
fy as  an  expert  is  always  largely  in  the  dis- 
cretion of  the  trial  Justice,  but  contend  that 
Mr.  Hurley  showed  so  little  personal  knowl- 
edge of  the  values  at  dlfl'erent  times  of 
properties  near  enough  to  the  property  in 
question  to  be  affected  by  much  tbe  same 
conditions  that  he  clearly  never  ought  to 
have  been  allowed  to  testify.  Tbe  objec- 
tions urged  by  the  defendants  go  to  the 
weight  of  this  testimony,  rather  than  to  Its 
admissibility.  "The  competency  of  persons 
offered  as  experts  is  generally  a  question  to 
be  decided  by  the  trial  court.  If  error  Is 
committed  in  admitting  an  incompetent  per- 
son, the  cross-examination  to  which  he  is 
subjected  may  generally  be  relied  upon  to 
show  his  ignorance  and  neutralize  the  force 
of  his  opinions.  Unless  the  ruling  of  the 
court  is  palpably  and  grossly  wrong,  it  will 
not  be  reversed  by  the  reviewing  tribitoal. 
Rogers  on  Expert  Testimony,  {§  22,  23; 
Lawson  on  Expert  Evidence,  276,  46S;  Gil- 
lett  on  Indirect  Evidence,  §  209;  Howard 
T.  Providence,  6  R.  I.  514;  Sarle  v.  Arnold, 
7  R.  I.  586."  Ennis  v.  Little,  25  R.  I.  342, 
65  Atl.  884.    These  exceptions  are  overruled. 

Exceptions  32  and  33  (pages  258,  263). 
These  were  to  the  admission  of  testimony 
by  Mr.  Hurley  similar  to  that  already  dis- 
cnssed  under  exceptions  23-27,  above,  and 
tlie  exceptions  are  overruled  for  the  same 
reasons. 

[21]  Exceptions  37,  38  and  39  (pages  289 
second,  290,  291).  These  were  taken  to  the 
refusal  of  the  trial  justice  to  permit  Mr. 
Hurley  to  answer  certain  questions  asked 
bim  on  cross-examination  by  the  defendants' 
couuseL  He  was  asked  what  a  man  could 
83A.-68 


get  for  the  option  from  Mr.  Sherwood  on 
the  last  day  of  it,  if  he  was  not  going  to 
exercise  it  himself.  The  court  refused  to 
allow  this  on  tbe  ground  that  the  question 
at  issue  in  the  case  was  not  wtiat  the  plain- 
tiff could  get  for  the  option.  The  witness 
was  also  asked  if  a  great  deal  does  not  de- 
pend on  whether  a  man  has  means  to  ex- 
ercise an  option  himself  or  has  to  raise 
funds  from  some  one  else.  The  exclusion 
of  these  questions  was  proper.  They  were 
wholly  immaterial.  It  was  shown  that  he 
had  accepted  the  option,  and  had  made  use  of 
it  as  a  basis  of  an  agreement  with  the  de- 
fendants. Whether  he  could  have  got  any- 
thing for  it  from  other  parties,  or  whether 
he  could  have  exercised  it  himself  without 
aid  from  other  parties,  was  not  in  Issue, 
since  he  had  exercised  it  with  the  aid  of 
the  defendants  and  for  their  mutual  bene- 
fit and  made  use  of  It  as  a  basis  for  an 
agreement  whereby  all  of  tbe  parties  might 
hare  been  benefited  had  the  defendants  in 
good  faith  carried  out  their  agreement 
These  exceptions  are  overruled. 

Exceptions  40  and  41  (pages  293,  294, 
297).  These  were  taken  to  testimony  given 
by  William  H.  Herrick  as  a  real  estate  ex- 
pert as  to  the  value  of  the  option  in  April, 
1908,  and  as  to  his  opinion  at  the  time  of 
the  trial  of  the  rate  of  Increase  in  the  val- 
ue of  this  property  for  ten  years  foUowinig 
April,  1908.  Tbe  defendants'  objections 
were  based  upon  ttie  same  grounds  as  in 
previous  exceptions  to  testimony  of  other 
experts,  and  these  exceptions  are  overruled 
for  the  same  reasons. 

[22,23]  Exceptions  43  and  44  (pages  300, 
312).  These  were  taken  to  the  admission  of 
testimony  by  Mr.  Herrick  that  shortly  aft- 
er the  lease  was  executed  Mr.  Dunn  said 
that  his  price  for  it  was  $30,000.  The  tes- 
timony related  to  a  conversation  shortly 
after  the  acquiring  of  the  property  by  the 
defendants  under  the  lease  from  the  owner 
Sherwood,  and  was  a  proper  admission 
against  Interest,  as  fixing  in  the  estimation 
of  tbe  defendant  Dunn,  who  was  largely  in- 
terested in  real  estate,  as  an  investor  and 
builder,  the  value  of  'the  lease  which  the 
defendants  obtained  under  the  option.  It 
was  also  proper  testimony,  taken  in  con- 
nection with  other  testimony  in  the  record, 
particularly  the  testimony  of  Dunn  himself, 
as  to  other  offers  made  by  him  to  sell  the 
lease  to  explain  the  conduct  of  the  defend- 
ants in  their  treatment  of  the  plaintiff  aft- 
er they  had  thus  acquired  all  his  rights  and 
had  gotten  this  property  into  their  own 
hands.  We  think  this  testimony  was  prop- 
erly admitted,  and  these  exceptions  are 
overruled. 

Exception  45  (page  320).  This  was  to 
the  refusal  of  the  court  to  allow  the  wit- 
ness to  tell  on  cross-examination  whether 
he  thought  a  2-days  option  as  valuable  a» 
one  for  25  days.    The  question  was  imma- 
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terial  for  reasons  already  discussed  (Excep- 
tions 37-39),  and  the  exception  Is  overruled 
for  the  same  reasons. 

Exception  47  (page  331).  This  was  to  the 
admission  of  a  paper  containing  figures  given 
by  Mr.  Dunn  to  a  real  estate  agent  to  be 
used  In  interesting  a  prospective  purchaser 
of  the  leasehold  Interest  not  long  before  the 
time  of  the  trial.  This  evidence  was  prop- 
erly admitted  for  the  same  reasons  already 
given  (Exceptions  43-14),  and  this  exception 
is  overruled. 

Exception  32  (page  414).  This  was  taken 
to  the  ruling  of  the  court  compelling  Mr, 
Dunn  to  tell  how  much  he  asked  for  the 
property  when  the  Shepard  Company  was 
trying  to  buy  it  This  ruling  was  correct  for 
the  reasons  already  given,  and  this  exception 
l8  overruled. 

[24]  Exceptions  53,  54,  55,  and  56  (pages 
436,  437,  438,  439).  These  were  taken  to  re- 
peated refusals  by  the  court  to  allow  ques- 
tions asked  on  redirect  examination  of  Mr. 
Dunn  to  clear  up  a  certain  confusion  in  his 
testimony  caused  by  the  fact  that  he  did  not 
remember  what  day  of  the  week  April  21, 
190S,  was,  and  thought  it  was  Monday. 
Questions  were  asked  for  the  purpose  of  re- 
freshing his  recollection  on  this  point,  and  a 
calendar  for  the  year  1908  was  offered  to 
him  for  the  same  purpose.  An  examination 
of  the  testimony  does  not  show  that  the  mat- 
ter was  of  suflBdent  importance  to. warrant 
the  further  continuance  of  this  line  of  ques- 
tions, which  would  probably  have  confused 
the  Jury.  We  find  no  error  In  these  refusals, 
and  think  the  court  properly  exercised  its 
discretion.    These  exceptions  are  overruled. 

[2S]  Exception  57  (page  443).  This  was 
taken  to  the  refusal  of  the  court  to  permit 
the  defendants'  counsel  to  ask  Mr.  Sherwood 
whether  the  plaintiff  paid  anything  for  the 
option.  The  question  was  entirely  immate- 
rial. The  value  of  the  option  to  the  parties 
in  this  suit  was  not  predicated  upon  what 
the  plaintiflt  paid  for  it  or  whether  he  paid 
anything  for  it,  or  not.  The  question  was 
properly  excluded  and  the  exception  is  over- 
ruled. 

[21]  Exceptions  59  and  60  (pages  445,  447, 
448).  These  were  taken  to  the  refusal  of  the 
court  to  allow  the  defendants  to  prove  by  Mr. 
Sherwood  that  he  had  been  trying  to  sell  his 
property  for  some  time  for  less  than  $42,- 
000,  and  had  not  succeeded,  and  that,  shortly 
before  he  gave  the  option  to  the  plaintlfT,  he 
had  bad  an  option  out  for  some  weeks  by 
which  the  property  could  be  bought  for  $40,- 
000,  and  that  it  was  allowed  to  expire  with- 
out being  used.  These  matters  were  quite 
immaterial.  If  proved,  they  would  simply 
show  that  Mr.  Sherwood  had  not  been  for- 
tunate enough  to  find  a  purchaser.  The  fact 
that  he  gave  an  option  of  Immediate  pur- 
chase to  the  plaintiff  at  $42,000,  of  purchase 
in  two  years  at  $45,000,  and  In  ten  years  at 
$50,000,  under  the  option  proved  in  this  case, 


which  option  was  accepted,  and  of  wblcb  the 
defendants  availed  themselves,  was  -all  the 
evidence  necessary  as  to  the  price  at  which 
Mr.  Sherwood  was  willing  to  selL  It  made 
no  difference  at  what  price  he  had  previously 
offered  to  sell,  or  that  he  had  not  been  suc- 
cessful.   These  exceptions  are  overruled. 

[27]  Exception  61  (pages  450-453).  This 
was  to  the  refusal  of  the  court  to  allow  Mr. 
Sherwood  to  tell  what  occurred  when  the 
plaintiff  and  Mr.  Fahey  came  to  his  office 
on  the  Saturday  before  the  option  would  ex- 
pire and  asked  for  an  extension  of  time.  In 
view  of  the  fact  that  the  option  was  not  al- 
lowed to  expire,  but  was  finally  accepted  and 
exercised,  It  was  quite  immaterial  what  was 
said  about  an  extension.  This  exception  is 
overruled. 

[28]  Exceptions  63  and  64  (page  469). 
These  were  to  the  refusal  of  the  court  to 
allow  the  defendants'  counsel  to  ask  Mr. 
Sherwood  what  his  reason  was  for  holding 
the  option  open  for  one  day  after  Monday. 
April  20th.  The  question  was  quite  imma- 
terial. It  did  not  make  any  difference  why 
Sherwood  held  the  option  open  and  allowed 
these  parties  to  avail  themselves  of  it.  so 
long  as-  he  was  willing  to  do  it  These  ex- 
ceptions are  overruled. 

[29]  Exception  66  (page  629).  This  was  to 
the  refusal  of  the  court  to  aUow  Mr.  O'Don- 
ahue  to  state  to  the  jury  the  differences  that 
In  his  opinion  were  material  between  the 
contract  bud  the  lease.  The  question  was 
properly  excluded,  first,  because  it  left  it  to 
the  witnesses  to  say  what  variations  seemed 
to  him  to  be  material,  Instead  of  having  the 
differences,  if  any,  i)otnted  out,  and.  leaving 
the  court  to  instruct  the  jury  as  to  whether 
they  were  material  or  not,  for  the  jury  to 
consider.  [30]  Fiirthermore,  an  examination 
and  comparison  of  the  lease  with  the  option 
shows  that  there  is  no  substantial  variation 
of  terms  between  the  two;  the  only  addi- 
tional provision  in  the  lease  being  the  agree- 
ment by  the  lessor  in  case  of  pnrchaae  to  ac- 
cept 75  per  cent  of  the  purchase  price  on 
mortgage,  there  being  no  express  stipulation 
in  the  option  as  to  the  terms  of  payment  in 
case  of  purchase.  We  do  not  regard  this  as 
such  a  material  variation  as  to  make  it  nec- 
essary that  it  should  have  been  called  to 
the  attention  of  the  jury.  This  exception  Is 
overruled. 

[31]  Exception  70  (page  699).  This  was  to 
the  refusal  of  the  court  to  permit  Mr.  Sher- 
wood to  testify  whether  he  would  have  al- 
lowed the  plaintiff  to  accept  the  option,  if 
he  had  not  had  a  satisfactory  financial  back- 
er. As  it  was  provided  in  the  option  that 
the  plahitiff  should  give  bond  with  sureties 
satisfactory  to  Sherwood  to  build  the  build- 
ing, it  is  evident  that  it  was  contemplated 
that  Eastman  should  have  a  "satisfactory 
financial  backer,"  and  he  testified  that  he  al- 
ready had  one  before  he  met  the  defendants. 
Under  the  circumstances,  as  they  transpired. 


Digitized  by  LjOOQ IC 


XL  I.) 


vaiMj  t.  mcphahj 


1075 


It  turned  out  that  the  plaintUF  did  not  need 
t:o  give  tb«  bond,  since  the  lease  was  made 
directly  to  the  defendants,  whose  responsi- 
bility was  satisfactory  to  Sherwood.  It  was 
quite  Immaterial  what  Sherwood  would  have 
done  under  other  circumstances.  This  ex- 
ception Is  overruled. 

[32]  Exceptions  69  and  72  (pages  C92,  706). 
These  were  taken  to  the  exclusion  of  ques- 
tions asked  by  the  defendants"  counsel  of  real 
estate  men,  who  were  testifying  as  experts 
in  their  behalf,  as  to  the  degree  of  certainty 
with  which  real  estate  agents  could  estimate 
the  probable  rate  of  increase  In  value  of 
property  like  that  involved  in  this  case  for 
ten  years  in  the  futnre.  These  questions 
•were  objected  to  on  the  ground  that  they 
called  for  opinions  from  the  witnesses  as 
to  the  value  of  the  testimony  of  other  ex- 
perts who  had  testifled  in  the  case,  and  were 
rightly  excluded  on  that  ground.  The  de- 
fendants' witnesses  were  allowed  full  lati- 
tude in  testifj'lng  as  to  the  uncertainty  which 
necessarily  exists  In  the  matter  of  the  prob- 
able increase  of  value  in  real  estate  within 
a  given  period.  These  exceptions  aire  over- 
ruled. 

[33]  Exception  74  (page  711).  This  was  to 
the  exclusion  of  a  question  asked  as  to  what 
a  man  with  such  an  option  as  the  plalntifC's 
could  expect  to  get  for  it.  The  question  as 
framed  included  statements  of  fact  not  in 
accord  with  th€  testimony  and  was  rightly 
excluded.     This  exception  Is  overruled. 

Exception  75  (page  175).  This  was  to  cer- 
tain statements  made  by  the  trial  Justice  to 
the  defendants'  counsel  in  the  presence  and 
hearing  of  the  Jury,  and  which,  the  defendants 
claim,  tended  anfairly  to  prejudice  the  Jury 
against  them.  An  examination  of  the  tran- 
script at  this  point  does  not  convince  us  that 
the  court,  in  its  colloquy  with  counsel,  went 
beyond  proper  limits  in  discussion  of  the 
effect  of  certain  testimony  In  the  case,  and 
Its  terse  statement  of  the  conflicting  claims 
of  the  parties.  We  find  no  error,  and  this 
exception  is  overruled. 

Exception  76  (pages  711-716).  This  raised 
the  question,  which  has  been  already  dis- 
cussed, as  to  whether  the  financial  ability 
of  the  plaintiff  to  handle  the  proposition 
contained  in  the  option  himself  was  a  ma- 
terial element  in  its  value.  We  think,  under 
all  the  circumstances  of  this  case,  that  the 
rn<ings  of  the  trial  Judge  were  correct.  It  is 
quite  evident  that  the  plaintiff  supposed  that, 
when  he  made  bis  agreement  with  the  de- 
fendants, he  had  put  hhuself  in  a  position 
to  accept  the  option  and  to  so  handle  it  as 
to  make  it  of  ultimate  value  to  all  parties 
concerned.  We  find  no  error  in  the  rulings 
and  this  exception  is  overruled. 

[34]  Exception  77  (page  743).  This  was  to 
the  refusal  of  the  court  to  allow  the  defend- 
ants' counsel  to  aA  one  of  the  real  estate 
experts  whether  In  his  23  years  of  experi- 


ence he  had  ever  known  an  option  on  real 
estate  to  be  sold  for  any  considerable  sum. 
It  was  rightly  excluded.  If  answered  In  the 
negative,  it  would  have  thrown  no  light  upon 
the  value  of  the  option  here  in  question.  If 
answered  in  the  affirmative,  it  would  have 
opened  a  field  of  inquiry  into  sales  of  real 
estate  options  in  general,  with  all  their  at- 
tendant facts  and  circumstances,  wherever 
situate,  known  to  the  witness,  and  would 
doubtless  have  resulted  only  In  confusion  to 
the  Jury  and  undue  extension  of  the  record. 
This  exception  is  overruled. 

All  of  the  defendants'  exceptions  are  over- 
ruled. The  case  is  remitted  to  the  superior 
court,  with  direction  to  enter  Judgment  for 
the  plaintiff  upon  the  verdict. 


VAIIJL  V.  McPHAIL  et  al. 

(Supreme  Court  of  Rhode  Island.    July 
2,  1912.) 

1.  Appeal  and  Error  (§  724*)— Reasons  o« 
AppeaI/— Statement. 

The  statement  of  reasons  of  appeal  in  a 
case  in  equity  to  cancel  certain  mortgages  con- 
tained  separately  assigned  and  numbered  al- 
legations that  the  decision  upon  which  the  final 
decree  was  based  was  erroneons  and  against 
the  evidence  and  weight  thereof,  that  it  was 
erroneous  and  against  the  law,  that  the  final 
decree  was  against  the  evidence  and  weight 
thereof  and  against  the  law,  that  the  decision 
was  erroneous  and  against  the  evidence  and 
against  the  law  and  the  final  decree  was  er- 
roneous, against  the  evidence  and  against  the 
law.  Held,  that  the  reasons  were  sufficiently 
specific  and  not  indefinite  or  multifarious 
though  containing  needless  repetition,  and  that 
the  statement  of  reasons  of  appeal  was  suffi- 
cient to  comply  with  Gen.  Laws  1909,  c.  289, 
governing  appeals  In  equity  cases  from  the  su- 
perior court  to  the  Supreme  Court,  and  to  pre- 
sent for  review  the  errors  complained  of. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |i  2997-3001,  8(fe2;  Dec 
Dig.  t  724.»] 

2.  Appeal  and  Error  (|  1*>— "Appeai,." 

The  word  "appeal,"  as  used  in  the  various 
state  statutes,  has  become  a  general  term  des- 
ignating appellate  proceedings,  and  "appeals" 
cannot  be  said  to  have  a  general  character,  but 
each  depends  for  its  form  and  nature  upon  the 
particular  statute  giving  the  right  of  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1-4 ;   Dec.  Dig.  {  I.* 

For  other  definitions,  see  Words  and  Phrase*, 
vol.  1,  pp.  442-447;    vol.  8,  pp.  7577-7578.] 

3.  Appeal   and   Ebbob  ({   893*)  —  Scope  of 
Review- Eqditt. 

ITnder  Gen.  Laws  1909,  c.  289,  providing 
for  appeals  in  equity  cases  from  the  superior 
court  to  the  Supreme  Court,  an  appeal  in  an 
equity  case  docs  not  remove  the  cause  to  the 
Supreme  Court  for  a  retrial  as  in  chancery 
appeals  in  England,  but  only  brings  up  for  re- 
view the  error  stated  in  the  appellant's  rea- 
sons for  appeals. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {{  8626-3636,  4620;  Dec. 
Dig.  I  893.*] 


•For  other  casei  see  ume  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  Mo.  BeriM  ft  Rep'r  IndezM 


Digitized  by  CjOOQiC 


1076 


83  ATLANTIC  RBPOKTER 


(E.I. 


4.  Appeal  and   Ebbob   (8   742*)— Statement 
OF  Reasons  of  Appeai^— Equity. 

For  the  statement  of  reasona  of  appeal  in 
equity  to  be  sufficient  to  require  the  Supreme 
Court  to  review  the  errors  complained  of,  it 
must  clearly  indicate  the  particular  errors  of 
which  review  is  ^ouKht,  and  state  them  sepa- 
rately and  speciiicaliy,  but  it_  is  subject  only 
to  the  same  requirements  as  is  the  statement 
of  exceptions  in  a  bill  of  exceptions  and  the 
assignments  of  error  in  a  writ  of  error,  and  it 
need  not  state  the  reasona  upon  which  the  ap- 
pellant bases  his  claim  of  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  3000;   Dec.  Dig.  {  742.*] 

Action  by  Julia  M.  VatU  against  Donald 
T.  McPhall  and  others.  From  a  decree  for 
complainant,  defendants  appeal,  and  com- 
plainant mores  to  dismiss.     Motion  denied. 

William  A.  Splcer,  Jr.,  Eugene  A.  King- 
man, and  Edwards  &  Angell,  all  of  Provi- 
dence, for  complainant.  Willis  B.  Richard- 
son and  Frank  H.  Hammill,  both  of  Provi- 
dence,>for  respondents. 

SWEETLAND,  J.  The  cause  is  before  us 
at  this  time  upon  the  complainant's  motion 
to  dismiss  the  respondents'  appeal  from  the 
final  decree  of  the  superior  court  on  the 
ground  that  the  respondents  did  not  file  a 
sufiicient  statement  of  their  reasons  of  ap- 
I)eal  as  required  by  the  statute. 

The  complainant  in  her  bill  of  complaint 
seeks  to  have  two  mortgages  upon  her  prop- 
erty In  the  town  of  New  Shoreham,  purport- 
ing-to  be  executed  by  her  and  delivered  to 
the  respondent  McPhall,  delivered  up  to  be 
canceled.  She  asks  this  relief  on  the  ground 
that,  if  she  did  execute  said  mortgages,  she 
did  80  unwittingly  and  without  considera- 
tion, at  the  request  of  the  respondent  Bar- 
ton, who  was  acting  as  her  confidential 
agent,  that  she  was  Influenced  wholly  by  her 
Implicit  trust  and  confidence  in  said  Barton, 
and  that  the  respondent  McPhall,  at  the 
time  of  the  delivery  of  said  mortgage  to 
him,  had  full  notice  of  these  facts.  At  the 
conclusion  of  the  hearing  in  the  superior 
court  upon  the  bill,  answer,  replication,  and 
proof,  the  presiding  justice  gave  an  oral  de- 
cision from  the  bench.  He  decided  that  a 
confidential  relationship  between  the  com- 
plainant and  the  respondent  Barton  was  es- 
tablished, that  the  respondent  McPhall  had 
full  knowledge  of  It,  and  the  Justice  granted 
the  prayer  of  the  bill.  Upon  this  decision 
a  final  decree  was  afterwards  entered,  in 
which  it  was  decreed  that  said  mortgages 
and  a  certain  bond  given  by  the  complainant 
to  the  respondent  McPbaU  be  surrendered 
for  cancellation,  and  that  the  same  be  can- 
celed. 

[1]  Within  the  time  allowed  by  statute, 
the  respondents  filed  in  the  clerk's  office  of 
the  sui)erior  court  a  claim  of  appeal  with  a 
statement  of  their  reasons  therefor.  The 
said  reasons  are  as  follows: 

"First.  That  the  decision  of  the  Justice 


upon  which  said  final  decree  was  based  was 
erroneous,  and  against  the  evidence  and  the 
weight  thereof. 

"Second.  That  said  decision  of  the  Justice 
upon  which  said  final  decree  was  based  was 
erroneous  and  against  the  law. 

"Third.  That  said  final  decree  Is  against 
the  evidence  and  the  weight  thereof. 

"Fourth.  That  said  final  decree  Is  against 
the  law. 

"Fifth.  That  the  decision  of  the  Justice 
who  heard  and  tried  said  cause  is  erroneoos 
and  against  the  evidence  and  against  the 
law,  and  that  said  final  decree  based  upon 
said  erroneous  decision  Is  erroneous  and 
against  the  evidence  and  the  law." 

The  complainant's  motion  to  dismiss  is 
based  upon  her  claim  that  the  said  reasons 
are  Indefinite,  and  that  to  give  this  court  ju- 
risdiction more  specific  reasons  should  have 
been  assigned. 

In  considering  this  motion  we  will  first 
examine  the  nature  of  the  appeal  in  equity 
causes  from  the  superior  court  to  the  Su- 
preme Court  given  by  our  statute.  If  the 
effect  of  such  appeal  is  to  transfer  the  whole 
cause  to  this  court,  here  to  be  tried  de 
novo,  then  the  statement  of  the  reasons  »f 
appeal  may  well  be  of  a  general  character. 
simply  setting  forth  in  a  formal  way  that 
the  appellant  Is  aggrieved,  that  he  is  dissat- 
isfied with  the  decree  entered  in  tlie  superior 
court,  and  desires  to  have  the  cause  retried 
in  this  court.  If,  however,  the  appeal  re- 
moves nothing  to  this  court  except  the  er- 
rors appearing  upon  the  record  and  com- 
plained of  by  the  appellant,  then  the  state- 
ment of  the  reasons  of  appeal  should  be 
specific,  should  be  as  full  as  the  claim  of 
the  appellant,  and  must  be  regarded  as  the 
jurisdictional  basis  of  the  cause  In  this 
court,  limiting  fiU  subsequent  proceedincs 
here.  In  determining  this  question,  we  get 
little,  if  any,  assistance  from  the  fact  that 
the  word  "appeal"  Is  used  in  the  statute. 
Appeals  are  of  civil  law  origin,  early  adopt- 
ed Into  chancery  procedure,  and  subjected 
the  whole  cause  to  retrial  In  the  appellate 
court,  differing  from  the  common-law  writ 
of  error  which  removed  only  questions  of 
law  for  re-examination.  In  equity  proceed- 
ings in  England  appeals,  by  that  name,  have 
existed  for  centuries  and  are  of  two  kinds. 
A  party  aggrieved  by  the  order  or  decree  of 
the  Master  of  the  Rolls  or  of  a  Vice  Chan- 
cellor may  appeal  to  the  Lord  Chancellor 
and  the  Lord  Justices  of  the  Court  of  Ap- 
peal In  Chancery.  This  Is  known  as  an  "ap- 
peal In  chancery."  Or  the  aggrieved  party 
may  appeal  from  the  decree  or  order  of  the 
Court  of  Chancery  or  the  Court  of  Appeal  in 
Chancery  to  the  House  of  Lords.  While 
some  of  the  qualities  of  each  of  tlieee  two 
kinds  of  appeal,  the  appeal  In  chancery  ami 
to  the  House  of  Lords,  are  similar,  they  are 
in  many  particulars  quite  unlike.    Their  dif- 


•Por  otbcr  cttus  see  lame  topic  and  section  NUMBER  tn  Dao.  Dls.  A  Am.  Dig.  Key  No.  BerlM  *  Rap'r  iDdarn 
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Terences  in  general  terms  are  that  tbe  ap- 
peal In  chancery  conforms  rather  to  the  pri- 
mary notion  of'  an  appeal.  It  provides  a 
rehearing  in  the  appellate  court  with  the 
entry  of  a  decree  as  upon  a  trial  de  novo. 
An  appeal  to  the  House  of  Lords  must  con- 
tain a  summary  of  the  reasons  upon  which 
the  appellant  relies,  and  it  brings  before  the 
liOrds  the  question  of  error  in  the  order  or 
decree  complained  of  in  the  appellant's  pe- 
tiUon  of  appeal.  5  Bligh  (N.  S.)  714.  After 
hearing,  the  Lords  give  Judgment  affirming, 
reversing,  or  varying  said  order  or  decree. 
It  is  the  contention  of  the  appellees  that  the 
equity  appeal  in  this  state  in  its  main  cltar- 
acteristlcs  conforms  to  an  appeal  to  the 
House  of  Lords.  The  term  "appeal"  lia& 
been  largely  used  in  the  statutes  of  the  va- 
rious states  of  this  country  as  a  general 
term  to  designate  the  proceeding  for  the  re- 
moval of  causes  from  a  lower  to  an  appel- 
late court  for  the  purpose  of  review.  In 
many  instances  it  has  been  used  indiscrim- 
inately with  reference  to  the  removal  of 
salts  at  law  as  well  as  in  equity.  In  some 
states  the  courts  have  endeavored  in  their 
interpretation  of  statutes  to  maintain  the 
old  distinction  between  appeal  for  equity 
and  error  for  law  review.  In  Horton  v.  Mil- 
ler, 44  Pa.  256,  as  the  relief  sought  was  eq- 
uitable, the  court  turned  a  writ  of  error  into 
an  appeal.  In  considering  this  matter  the 
Supreme  Court  of  Nebraska,  in  view  of  the 
imcertainty  that  attends  an  examination  of 
the  statutes  and  reports  of  the  several 
states,  said:  "An  examination  of  this  ques- 
tion is  attended  with  much  confusion,  owing 
to  the  fact  that  in  some  states  all  appellate 
proceedings  are  denominated  appeals  while 
in  others  the  distinction  between  appeals  in 
equity  and  review  upon  petition  in  error  is 
strictly  adhered  to."  State  v.  Doane,  36 
Neb.  709,  53  N.  W.  612.  In  many  states  cas- 
es at  law  are  removed  by  appeal  to  appellate 
courts  and  there  retried,  as  were  appeals 
from  Justice  and  district  courts  with  which 
we  Were  long  familiar  in  this  state.  In 
Mann  v.  Toung,  1  Wash.  T.  464,  the  court 
held  that,  under  the  civil  practice  act,  it 
was  intended  "that  a  writ  of  error  shall  be 
80  amplified  in  use  as  to  briqg  up,  not  mere- 
ly causes  ot  common  law,  but  also  those  of 
equity  Jurisdiction."  In  Farish  y.  Mining 
Co.,  6  N.  M.  234,  21  Pac.  82,  the  court  held 
that  under  the  statute  a  writ  of  error  will 
lie  to  review  a  decree  in  equity  as  well  as  a 
Judgment  at  law ;  while  the  court  in  Spring- 
er's Adm'r  V.  Springer  et  al.,  43  Pa.  610, 
said:  "But  a  writ  of  error  cannot,  without 
a  change  of  its  nature,  become  an  adequate 
form  of  review  of  equitable  remedies,  be- 
cause It  brings  up  only  what  is  properly 
record,  in  order  to  assign  error  in  that 
•  •  •  It  is  by  appeal  that  equity  reme- 
dies are  reviewed  In  a  higher  court,  and  that 
brings  up  the  whole  case,,  and  not  merely  the 


record  of  it"  There  Is  a  like  diversity  of 
statutes  and  decisions  not  only  with  regard 
to  the  kind  of  causes  which  are  removed  by 
appeal,  but  also  as  to  the  nature  of  the 
questions  carried  to  the  appellate  court,  the 
extent  of  the  Jurisdiction  of  the  appellate 
court  over  the  cause,  and  as  to  the  procedure 
in  that  court 

Mason  v.  Alexander,  44  Ohio  St  327,  7  N. 
E.  438,  was  a  suit  at  law,  but  we  are  now 
considering  the  nature  of  an  appeal,  as  it 
exists  in  the  various  states,  and  the  lan- 
guage of  the  court  is  as  applicable  to  ap- 
peals in  equity  as  to  appeals  in  law.  The 
court  said:  "The  practice  in  Ohio  is  essen- 
tially different  from  the  practice  in  other 
states  in  removing  cases  from  general  trial 
courts  to  appellate  courts.  While  in  many 
of  the  states  and  perhaps  in  all  except  in 
our  own  an  appeal  from  a  court  of  general 
Jurisdiction  is  In  the  nature  of  a  writ  of 
error,  ^whereby  the  appellate  court  passes 
upon  the  record,  as  to  facts  as  well  as  law, 
does-  not  bear  additional  or  other  evidence, 
but  confines  its  adjudications  to  errors  ap- 
pearing upon  the  record,  in  Ohio  the  appeal 
Itself  vacates,  without  revisal,  the  whole  pro- 
ceeding as  to  findings  of  fact  as  well  as  law, 
and  the  case  is  heard  upon  the  same  or  oth- 
er pleadings,  and  upon  such  competent  testi- 
mony as  may  be  offered  in  that  court.  It 
takes  up  the  subject  of  the  action  de  novo, 
in  respect  to  pleadings,  necessary  parties, 
trial  and  Judgment,  in  like  manner  as  If  the 
cause  had  never  been  tried  below." 

In  Pierce  v.  Wilson  et  al.,  2  I6wa,  26,  the 
court  said :  "But  it  must  be  borne  in  mind 
that  this  is  an  appeal  in  chancery,  and  in 
this  court  the  facts  as  well  as  the  law  of  the 
case  are  again  reviewed  and  readjudicated. 
Stockwell  V.  David,  1  G.  Greene,  115.  Upon 
an  examination  of  the  whole  case,  this  court 
will  render  such  a  decree  as  should  have 
been  entered  in  the  first  Instance  consistent 
with  the  case  made  by  the  bill  and  sustained 
by  the  proof." 

In  Durkee  v.  Strlngham,  8  Wis.  1,  it  was 
held:  "The  first  point  that  naturally  pre- 
sents itself  is  one  of  practice.  Some  of  the 
appellees,  or  Taylor,  at  least  as  well  as  the 
appellant,  Joseph  Strlngham,  were  dissatis- 
fied with  the  decree  of  the  circuit  court,  but 
neglected  to  take  their  appeal,  supposing  the 
appeal  which  was  taken  brought  up  the 
cause  for  a  rehearing  in  this  court,  and  nec- 
essarily opened  the  whole  case  for  our  con- 
sideration. But  It  is  contended  by  the  coun- 
sel for  the  appellant  that  this  is  a  mistake, 
and  that,  even  if  we  should  be  of  the  opin- 
ion that  the  decree  was  not  as  favorable  to 
Taylor  as  it  should  have  been,  still  that  we 
cannot  modify  or  amend  it  to  his  advantage ; 
he  not  having  appealed.  This  question  has 
been  carefully  considered  In  this  ease,  as 
well  as  in  the  case  of  Wood  et  al.  v.  Spauld- 
ing,  unreported,  where  the  same  point  was 
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made  and  elaborately  discussed  by  connsel. 
In  this  case  the  appeal  was  from  tbe  whole 
decree,  while  the  case  of  Wood  v.  Spauldlng 
the  appeal  was  only  from  a  part  of  the  de^ 
cree;  and  yet  In  both  cases  we  were  led  to 
the  conclusion  that  the  appeal  to  this  court 
opened  the  whole  case,  and  that  It  was  com- 
petent to  modify  the  decree  of  the  court  be- 
low, and  make  It  more  favorable  to  the  ap- 
pellee, If  the  whole  merits  and  equity  of  the 
case  required  that  this  should  be  done." 

In  Morris  v.  Richardson,  30  Tenn.  389,  It 
was  held:  "1st  This  petition  being  regard- 
ed, by  our  law,  as  a  proceeding  In  equity, 
the  whole  case  Is  open  before  us  for  hear- 
ing, upon  the  pleadings  and  proof,  Just'ln  the 
same  manner  as  it  was  before  the  circuit 
Judge.  We  hear  the  case  on  appeal,  upon  its 
merits,  as  if  no  decree  had  been  pronounced 
in  the  court  below,  and  make  such  decree  as 
may  be  deemed  proper,  upon  the  whole  case." 

The  courts  of  a  number  of  other  states  in 
considering  the  nature  of  the  appeal  in  equi- 
ty given  by  the  statutes  of  their  respective 
states  have  held  that  an  appeal  carried  the 
whole  case  to  the  appellate  court  for  retrial. 
Glover  v.  Hedges,  1  N.  J.  Eq.  120;  Crane  v. 
Decamp,  22  N.  J.  Eq.  614 ;  Decker  v.  Ruck- 
man,  28  N.  J.  Eq.  614;  Sparhawk  v.  Buell, 
9  Vt.  83 ;   Bishop  v.  Day,  13  Vt.  116. 

On  the  other  hand,  It  has  been  held  by 
the  courts  of  several  of  the  states  that  upon 
appeal  only  the  errors  assigned  by  the  ap- 
pellant were  carried  to  the  appellate  court 
for  review..  The  editor  of  the  American 
notes  to  Danlell's  Chancery  Pleading  &  Prac- 
tice, vol.  2,  p.  1459,  states  that  It  Is  this 
class  of  appeals,  of  the  same  nature  as  the 
appeal  to  the  House  of  Lords,  which  pre- 
vails in  the  United  States.  After  an  ex- 
amination of  appellate  proceedings,  as  they 
have  been  provided  in  the  several  states, 
we  are  of  the  opinion  that  the  conclusion 
of  the  editor  is  somewhat  too  broad,  al- 
though this  class  of  appeals  is  provided  In  a 
number  of  the  states. 

In  Bank  v.  Pink,  7  Paige  (N.  Y.)  89,  it  was 
held  that  on  an  appeal  from  the  Vice  Chan- 
cellor the  only  matter  before  the  Chancellor 
for  review  is  the  decree  appealed  from.  See, 
also,  Copons  v.  Kauffman,  8  Paige  (N.  T.) 
583;  Mapes  v.  Coffin,  6  Paige  (N.  T.)  296. 
In  New  York,  imder  the  Code,  appeals  In 
equity  and  writs  of  error  at  law  have  been 
superseded  by  a  proceeding  called  appeal. 
In  the  appellate  conrt  the  action  of  the  low- 
er court  Is  reviewed  as  in  a  writ  of  error 
upon  the  grounds  stated  In  the  notice  of  ap- 
peal. Avery  v.  Woodbeck,  62  Barb.  (N.  Y.) 
557.  In  Sharon  v.  Hill  (C.  0.)  26  Fed.  345, 
the  court  said:  "The  tendency  during  the 
past  half  century  has  been  to  assimilate  pro- 
■ceedings  in  equity  and  law  cases,  and  In  the 
rstates  where  the  modem  code  prevails  the 
proceeding  by  which  a  Judgment  is  revlew- 
•ed  in  the  appellate  court  Is  generally  known 


as  an  appeal,  although  in  effect  It  Is  more 
like  a  writ  of  error  than  an  appeal."  In 
considering  the  Connecticut  statute  tbe  conrt 
said:  "'Appeal'  is  the  name  given  a  pro- 
ceeding for  the  revision  of  questions  of  Isw 
arising  In  a  trial,  which,  prior  to  1882,  were 
brought  here  by  motion  in  error  or  motioa 
for  new  trial.  The  name  in  no  way  sJten 
the  nature  of  the  proceeding.  The  act  of 
1882  substituted  such  appeal  In  place  of  the 
former  methods,  authorizing  the  combining 
of  both  In  one  process.  The  appeal  simply 
performs  the  office  of  the  old  motion  for  new 
trial  and  motion  in  error.  It  ia  entirely  dif- 
ferent from  the  process  called  appeal,  which 
transfers  a  case  tried  In  one  court  to  another 
court  for  retrial."  White  et  aL  t.  Howd,-  68 
Conn.  266,  33  Att.  915. 

In  French  v.  Currier,  47  N.  H.  96,  and 
Dodge  V.  Stickney,  60  N.  H.  464,  the  ooort 
considered  that  It  had  the  "right  to  investi- 
gate only  those  questions  which  come  within 
some  of  the  reasons  assigned  for  the  appeaL" 

In  Baldwin  v.  Sutton,  148  IndL  GS3,  47  N. 
E.  629, 1067,  the  court  said:  "The  law  of  ap- 
pellate procedure  requires  the  complaining 
party  to  specify  with  reasonable  certainty 
the  rulings  of  the  lower  court  upon  whidi 
he  relies  and  desires  reviewed,  and  such  as- 
signment must  be  supported  by  the  record, 
and  no  error,  not  well  assigned,  can  tie  made 
available." 

In  Grlmshaw  t.  Scoggan,  72  IIL  103,  tbe 
court  stated  that  an  appeal  from  the  cir- 
cuit to  the  Supreme  Court  only  brings  in  re- 
view the  decision  of  the  lower  court,  and  a 
trial  de  novo  on  such  appeal  is  unknown  In 
practice.  See,  also,  Hulett  v.  Ames,  74  IIL 
253 ;   Rockford  v.  Compton,  115  111.  App.  415. 

Other  cases  In  which  courts  have  taken  a 
like  position  In  regard  to  proceedings  upon 
appeal  are  Carlln  v.  Jones  et  al.,  55  Ala.  624: 
Proctor  T.  Robinson,  35  Mich.  284;  Ireland 
v.  Miller,  71  Mich.  128,  39  N.  W.  16;  Blackle 
V.  Cooney,  8  Nev.  41;  Cain  v.  Williams,  16 
Nev.  426;  Shook  v.  Colohan,  12  Or.  239.  6 
Pac.  503;  Clancey  v.  Clancey,  7  N.  M.  405, 
37  Pac.  1105,  38  Pac.  168. 

[2]  Some  of  the  cases  cited  have  been  ac- 
tions at  law,  but  they  equally  well  Illustrate 
the  diversity  In  the  nature  of  the  proceed- 
ings which  have  been  denominated  "appeals" 
in  the  different  states.  The  word  "appeal" 
as  used  In  the  various  statutes,  has  in  many 
instances  lost  its  original  significance,  and 
has  become  a  general  term  deslgnatlog  ap- 
pellate proceedings.  Appeals  in  the  United 
States  cannot  be  said  to  have  a  general  char- 
acter, but  each  depends  for  Its  form  and  na- 
ture upon  the  particular  statute  which  crrat- 
ed  it  In  Rockford  t.  Compton,  115  HI.  Avp. 
415,  the  court  gave  its  approval  of  the  fol- 
lowing statement  as  to  the  nature  of  an  ap- 
peal: "The  mere  ose  of  tbe  word  'appear 
In  a  statute  furnishes  no  certain  guide  to  Its 
precise  meaning  and  effect,  but  to  determine 
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1-ts  operation  resort  must  be  had  to  the  gen- 
eral policy  of  the  law,  and  to  reasons  drawn 
from  analogy  and  from  the  practical  conse- 
«iuence8  of  applying  one  interpretation  or 
smother." 

We  have  reviewed  at  this  length  the  char- 
acter of  appeals  In  England  and  in  this 
country,  because  np  to  the  time  of  the  pas- 
sage of  the  Court  and  Practice  Act  the  ap- 
peals known  to  practice  In  our  state  courts 
provided  for  a  retrial  of  the  cause.  Some 
<lue8tlon  as  to  this  might  be  raised  in  re- 
gard to  probate  appeals.  Any  person  ag- 
grieved by  an  order  or  decree  of  a  probate 
«onrt  which  operates  on  his  rights  of  prop- 
«rty  or  bears  directly  upon  his  interest  may 
appeal  therefrom  to  the  superior  court  The 
statute  requires  that  the  appellant  shall  file 
tn  the  superior  court  his  reasons  of  appeal, 
Bpedflcally  stated,  to  which  reasons  in  ordi- 
nary cases  the  appellant  will  be  restricted. 
The  superior  court,  however,  is  not  a  court 
for  the  review  of  error.  The  appeal  Is  taken 
to  a  single  order  or  decree  of  the  probate 
■court,  and  although,  by  the  terms  of  the 
statute,  the  appellant  is  restricted  to  the 
reasons  of  appeal  specifically  stated,  unless 
the  subject-matter  of  the  decree  appealed 
from  is  separable,  as  in  the  case  of  an  ac-- 
count,  the  nature  of  the  proceeding  necessi- 
tates a  retrial  of  the  matter  upon  which 
that  particular  order  or  decree  was  based. 
The  rules  of  practice  of  the  superior  court, 
approved  by  this  court,  provide  that  in  ap- 
peals the  same  party  shall  hold  the  affirma- 
tive in  the  superior  court  who  held  the 
affirmative  In  the  probate  court.  The  mo- 
tion of  an  appeal  most  common  among  us  is 
of  a  proceeding  providing  for  a  trial  in  the 
appellate  court,  essentially  de  novo.  Pre- 
TlouB  to  the  iMssage  of  the  Court  and  Prac- 
tice Act  equity  Jurisdiction  was  vested  in  the 
Supreme  Court  alone.  By  the  terms  of  that 
act  original  equity  Jurisdiction  was  confer- 
red upon  the  superior  court,  and  provision 
was  made  for  an  appeal  to  this  court  Be- 
fore that  time,  from  1867  to  1871,  a]H>eal8 
In  equity  causes  had  existed  in  our  practice, 
but  not  from  an  inferior  to  the  Supreme 
Oourt  Chapter  692  of  Acts  and  Resolves, 
passed  March  15,  1867,  provided  that  equity 
causes  should  be  heard  and  determined  in 
the  first  instance  by  one  Justice  of  the  Su- 
preme Court;  that  any  party  aggrieved  by 
any  interlocutory  or  final  decree  made  by 
said  Justice  might  appeal  to  the  full  court 
The  intention  of  the  statute  appears  to  have 
been  that,  upon  an  appeal  to  the  full  court 
from  a  final  decree  made  by  a  single  Justice, 
the  entire  cause  was  to  be  transferred  to  the 
full  court  by  it  to  be  reheard,  in  ordinary 
cases  upon  the  same  evidence  which  had 
been  presented  to  the  single  Justice.  There 
was  no  provision  in  the  statute  requiring  the 
appellant  to  file  a  statement  of  his  reasons 
of  appeal  or  In  any  otbtx  way  to  bring  upon 


the  record  an  assignment  of  error  In  the  pro- 
ceedings before  the  single  Justice,  thus  limit- 
ing the  proceedings  before  the  full  court. 
This  chapter  was  r^;)ealed  in  January,  1871. 
Equity  appeals  did  not  again  appear  in  our 
practice  until  the  Court  and  Practice  Act 
went  into  effect  in  July,  1905. 

[3]  Appeals  In  equity  are  now  regulated  by 
chapter  289,  Gen.  Laws  1909.  It  Is  there 
provided  that  any  party  aggrieved  by  a  final 
decree  entered  in  the  superior  court  in  an 
equity  cause  may  appeal  to  the  Supreme 
Court.  The  provisions  of  the  statute  do  not 
leave  entirely  free  from  doubt  the  question 
as  to  the  nature  of  the  proceedings  in  the 
Supreme  Court  upon  the  appeal.  Our  con- 
clusion is  that  it  is  not  the  Intent  of  the 
statute  to  remove  the  cause  by  appeal  to  this 
court  for  a  retrlaL  It  was  said  by  the  court 
in  Lacy  v.  Williams,  27  Mo.  280:  "A  trial 
de  novo  tn  the  circuit  court  would  not  strict- 
ly be  the  exercise  of  appellate  Jurisdiction. 
It  Is  clearly  competent  for  the  general  as- 
sembly to  confer  such  Jurisdiction,  but  until 
It  Is  expressly  done  we  do  not  consider  that 
the  bestowal  of  a  mere  appellate  power 
would  authorize  the  courts  to  try  causes  de 
novo."  Certain  incidental  and  subordinate 
Jurisdiction  over  the  cause  is  given  to  this 
court  pending  the  appeal,  but  the  general 
effect  of  the  appeal  Is  to  bring  before  the  Su- 
preme Court  for  review  merely  the  errors 
stated  In  the  appellant's  reasons  of  appeal. 
We  are  led  to  tills  conclusion,  among  other 
things,  by  the  general  scheme  of  the  relation 
between  the  superior  and  Supreme  Courts 
which  has  been  --reated  by  our  law,  the  su- 
perior court  being  generally  the  trial  court, 
having  in  most  cases  exclusive  original  Ju- 
risdiction, with  revisory  Jurisdiction  in  this 
court ;  further,  the  provisions  of  the  statute 
that  this  court  after  bearing  and  determin- 
ing the  appeal  shall  affirm,  reverse,  or  modi- 
fy the  decree  appealed  from  and  shall  re- 
mand the  cause  to  the  superior  court,  and 
the  final  decree,  though  its  form  may  be 
determined  by  this  court,  shall  be  entered  in 
the  superior  court  A  most  important  con- 
sideration is  the  provision  that  together 
with  his  claim  of  appeal  in  the  superior 
court  the  appellant  shall  file  a  statement  of 
his  reasons  of  appeal.  Of  a  similar  provi- 
sion In  the  New  York  Code  the  court  said 
In  Matter  of  Davis,  149  N.  Y.  548,  44  N.  E. 
187,  confirming  91  Hun,  53,  36  N.  Y.  Supp. 
822:  "Moreover,  section  13  of  chapter  399  of 
the  Laws  of  1892  provides  that  upon  such 
an  appeal,  the  notice  shall  state  the  grounds 
upon  which  It  is  taken,  and,  where  a  statute 
requires  the  grounds  of  the  appeal  to  be 
stated,  none  except  those  specified  can  be 
considered.  The  hearing  must  be  limited 
to  the  errors  noticed  In  the  appeal.  Other- 
wise the  requirement  of  the  statute  would  be 
without  Blgniflcance."  See,  also.  Shook  v. 
Colohan,  12  Or.  239,  6  Pac.  503;  Avery  t. 
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Woodbeck,  62  Barb.  (N.  Y.)  557.  In  Lessen- 
ich  V.  SeUers,  119  Iowa,  314,  93  N.  W.  348, 
the  court  held  tbat  under  the  Iowa  statute 
an  appeal  In  equity  brings  the  whole  case 
before  the  appellate  court  for  retrial,  and 
that  "hence  errors  of  any  character  which 
do  not  involve  the  power  of  the  court  to 
finally  dispose  of  the  case  need  not  be  as- 
signed." As  we  have  discussed  above,  al- 
though our  statute  In  regard  to  probate  ap- 
peals provides  that  the  appellant  shall  be 
restricted  to  his  reasons  of  appeal  specifical- 
ly stated,  yet  In  practice  the  trial  in  the 
superior  court  in  most  cases  is  essentially 
de  novo.  This  is  due  to  the  nature  of  the 
proceedings;  and  when  the  subject-matter 
and  the  appellant's  relation  to  it  permits, 
although  the  moving  party  in  the  probate 
court  continues  to  be  the  moving  party  in 
the  superior  court,  the  trial  in  the  superior 
court  is  restricted  within  the  limits  fixed 
by  the  reason  of  appeal.  Although  this 
court  has  not  had  occasion  to  determine  the 
particular  point  now  under  consideration, 
it  has  in  a  certain  aspect  treated  an  appeal 
in  equity  as  a  proceeding  to  review  solely 
the  error  assigned.  In  Hazard  v.  Hope  Land 
Co.  this  court  by  rescript  filed  May  11,  1908, 
reported  in  69  Atl.  602,  18  L.  R.  A.  (N.  S.) 
293,  refused  to  consider  the  objections  of 
an  appellee  to  a  decree  from  which  be  bad 
not  appealed.  So  also  in  McElroy  v.  McCar- 
viUe,  rescript  filed  in  this  court  January 
20,  1909,  reported  in  71  Atl.  646.  If,  by  ap- 
peal, the  whole  cause  was  before  the  court 
for  retrial  as  in  chancery  appeals  in  Eng- 
land, as  distinguished  from  appeals  to  the 
House  bf  Lords,  the  objection  of  the  appel- 
lee in  each  of  these  causes  should  have  been 
considered.  I/Ord  Justice  Knight  Bruce  In 
Sherwin  v.  Shakspear,  6  De  6.  M.  &  O.,  an 
appeal  in  chancery,  at  page  523,  said:  "I 
have  no  doubt  on  the  point  that  upon  an 
appeal  from  part  of  a  decree  the  whole 
cause  is  open  to  the  respondent.  He  may 
be  satisfied  with  the  decree  as  It  stands,  but 
that  does  not  prevent  him  from  contending, 
if  its  correctness  is  called  in  question  in  any 
particular,  that  it  should  be  made  more  fa- 
vorable to  him  in  any  other."  See,  also, 
Watte  V.  Symes,  1  De  O.  M.  &  O.  240. 

[4]  In  conformity  with  our  view  of  the 
nature  of  equity  appeals  in  this  state,  we 
hold  it  essential  that  the  appellant  should 
clearly  indicate  in  bis  reasons  of  appeal  the 
particular  errors  of  the  superior  court  of 
which  he  complains  and  which  he  seeks  to 
have  reviewed.  These  reasons  should  be 
stated  separately  and  specifically.  The  state- 
ment of  reasons  of  appeal  which  the  statute 
requires  is  a  statement  of  the  erroneous 
rulings,  orders,  or  decrees  of  which  the  ap- 
pellant complains.  It  is  not  a  statement 
of  the  reasons  upon  which  the  appellant 
bases  his  claim  of  error.  We  regard  the 
statement  of   reasons   of  appeal   in  equity 


causes,  the  statement  of  exceptions  in  a  bQI 
of  exceptions,  and  the  asaignmentf  of  error 
in  an   application  for  a  writ  of  error   as 
of  the  same  nature  and  subject  to  tlie  same 
requirements.     Courts  have  at  times   gone 
to   great  lengths   in  their   Insistence   upon 
minute    particularity  in  an  appellant's   a£- 
signmente  of  error,  requiring,  not  only  that 
the  rulings,  orders,  or  decrees  objected  to 
should  be  specified,  but  that  aU   tlie    rea- 
sons  upon    which    the   appellant   bases    Iiis 
claim  of  error  and  upon  which  he  may  re- 
ly in  the  appellate  court  should  be  set  oat 
In  consequence  members  of  the  bar,  not  to  - 
be  placed  at  a  disadvantage  by  failing  to 
comply  with  such  rules,  have  filed  reasons 
of  appeal  and  assignmente  of  error  so  diffuse 
as  to  be  bewildering,  and  courts  have  been 
forced  to  adopt  a  more  reasonable  construc- 
tion of  statutory  requirements.    Thns  Wood 
V.  Frazier,  86  Tenn.  600,  8  S.  W.  148,  cited 
by  the  appellee,  is  a  marked  example  of  tbe 
extreme    requirement    of   particularity    and 
of  an  unwillingness  on  the  part  of  the  court 
to  consider  any  assignments  of  error,   the 
grounds  of  objection  to  which  were  not  spe- 
cifically set  forth.    Yet  in  Bleidom  ▼.  Pilot 
Mountain,  89  Tenn.  214,  16  S.  W.  737.  we 
find  Mr.  Justice  Lurton,  then   an  associate 
justice  of  the  Supreme  Court  of  Tomessee, 
saying:    "We  have  construed  the  rule  requir- 
ing  assignmente    of    error   with    liberality, 
and  to  hold  that  a  good  asslgnmoit  is  ren- 
dered bad  by  the  insufficiency  of  the  reasons 
advanced  in   ite   support  would  be  highly 
technical  and  a  sticking  in  tbe  twrk."    Hous- 
ton V.  Blythe,  71  Tex.  719,  10  S.  W.  520,  also 
cited  by  the  appellees,  is  a  case  in  line  with 
Wood  V.  Frazier,  supra,  but  later  the  Su- 
preme Court  of  Texas  in  Land  Co.  ▼.  Mc- 
Clelland Bros.,  86  Tex.   192,  23   S.  W.   576. 
1100  (22  L.  R.  A.  105),  said:    "Where  an  as- 
signment of  error  is  sufllciently   specific  to 
enable  the  court  to  see  tliat  a  particular 
ruling  is  complained  of.  it  should  be  held 
good,  although  it  should  fail  to  state  the 
reason  why  such  ruling  is  claimed  to  be  er- 
roneous.    An  assignment  may-  be  brief  and 
yet  specific,  and  brevity  in  such  a  case  is 
commendable  and  accords  with  good  prac- 
tice.    The  reasons  by  which  allegations  of 
error  are  sought  to  be  sustained  find  their 
proper  place  in  the  propositions,  statements, 
and  authorities  required  to  be  set  forth  io 
the  brief  under  and  in  support  of  the  re- 
spective   assignments."      See,    also.    Cotton 
Press  Co.  v.  McKellar,  86  Tex.  700,  26  S.  W. 
1056. 

A  good  statement  of  the  proper  rule  to 
be  observed  in  assignmente  of  error,  whidi 
is  applicable  to  reasons  of  appeal.  Is  con- 
tained In  Atchison  v.  Myers,  76  Fed.  414, 
22  C.  a  A.  268:  "In  the  interest  of  brevity 
and  clearness,  it  Ui  to  be  observed  that  tbe 
assignment  of  error  in  this  record  contains 
much  redundant  and  irrelevant  matter.   Tbe 
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first  specification  Is  that  tbe  'court  erred  In 
denying  defendant's  motion  at  tbe  conclu- 
sion of  all  the  evidence  to  instruct  the  jury 
tu  find  a  verdict  for  the  defendant.'  Tliat 
would  have  been  enough,  because  it  states 
succinctly  Just  what  action  is  alleged  to 
have  been  erroneous.  But  there  follows  a 
statement  at  length  of  four  reasons  why 
the  motion  should  have  been  sustained. 
They  constitute  a  good  brief,  but  In  the  as- 
signment of  error  are  irrelevant."  Other 
cases  in  the  same  line  are  Sneer  v.  Stutz, 
93  Iowa,  66,  61  N.  W.  897;  Davis,  Collector, 
V.  Burnett  (Tex.)  7  S.  W.  678;  Gilman, 
Adm'r,  v.  Donovan,  69  Iowa,  78,  12  N.  W. 
779;  Eslava  v.  Iiepretre,  21  Ala.  526,  56  Am. 
Dec.  266;  Piper's  Appeal,  20  Pa.  67;  Ermen- 
trout  V.  Insurance  Co.,  60  Minn.  418,  62  N. 
W.  543.  What  we  have  said  in  Blake  v.  At- 
lantic National  Bank,  83  R.  I.  109,  80  Atl. 
181,  and  in  Dunn  Worsted  Mills  v.  Allendale 
Worsted  Mills,  33  R.  I.  115,  80  AO.  591,  with 
regard  to  the  form  of  statement  of  excep- 
tion in  a  bill  of  exceptions,  is  applicable 
to  the  form  of  reasons  of  appeal  In  equity 
causes. 

We  come  to  the  consideration  of  the  re- 
spondents' reasons  of  appeal  In  the  case  at 
bar.  The  respondents  raise  no  objection  to 
any  Interlocutory  order  or  decree  of  the  su- 
perior court  entered  in  the  cause,  nor  to  rul- 
ings of  the  presiding  justice  admitting  or 
rejecting  testimony  during  the  hearing.  Up- 
on the  testimony  presented  the  justice  decid- 
ed the  issues  of  fact  in  favor  of  the  com- 
plainant, and  upon  the  facts  as  he  found 
them  he  held  that  the  complainant  was  en- 
titled to  the  equitable  relief  which  she  sought. 
On  this  decision  the  final  decree  was  based. 
It  is  as  to  these  matters  alone  that  the  re- 
spondents desire  to  have  the  action  of  the 
superior  court  reviewed.  These  are  the  only 
points  upon  which  they  consider  themselves 
aggrieved,  and  these  are  the  reasons  for 
their  appeal.  If  they  clearly  set  out  In  the 
statement  of  their  reasons  of  appeal  the 
claim  that  the  determination  of  the  Justice 
upon  the  facts  was  not  warranted  by  the 
testimony,  and  that  his  application  of  equi- 
table principles  to  the  facts  as  he  found 
them  was  erroneous,  they  have  pointed  out 
the  error  of  which  they  complain,  and  have 
compiled  with  the  requirements  of  the  stat- 
ute. To  the  consideration  of  the  alleged  er- 
rors which  they  have  thus  designated  they 
will  be  restricted  In  the  proceedings  before 
this  court. 

We  are  of  the  opinion  that  the  reasons  of 
appeal  in  this  case  may  be  open  to  the  objec- 
tion of  containing  needless  repetition ;  but 
that  the  reasons  assigned  are  not  Indefinite 
or  multifarious,  and  that  they  are  sufficient- 
ly spedflc. 

The  complainant's  motion  to  dismiss  the 
appeal  is  denied. 


PENINSULA  CUT   STONE   CO.  v.  NIXON. 

(Superior  Court  of  Delaware.    New  Castle. 

May  18,  1912.) 

Justices  or  the  Peaci   (i  164*)— Appeai^— 

Ebrobs— Waives. 

On  appeal  from  a  judgment  of  a  justice  of 
the  peace,  errors  and  irregularities  in  the  jus- 
tice's certificate  to  the  transcript  are  waived, 
unless  a  motion  is  made  to  dismiss  the  appeal 
at  the  earliest  opportunity,  and  before  the  mov- 
ing party  has  pleaded  in  the  case;  and  a  mo- 
tion to  dismiss,  made  after  he  has  pleaded,  will 
be  denied. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  S§  607-636;  Dec.  Dig.  § 
164.*] 

Action  by  William  E.  Nixon  against  the 
Peninsula  Cut  Stone  Company.  From  a 
judgment  of  the  justice  of  the  peace  in  favor 
of  plaintiff,  defendant  appeals.  On  motion 
to  dismiss  appeal  because  of  the  Insufiiciency 
of  the  justice's  certificate  to  the  transcript. 
Motion  denied. 

Argued  before  WOOLLEY  and  RICE,  JJ. 

Hugh  M.  Morris,  of  Wilmington,  for  ap- 
pellant. Walter  J.  WUlis,of  WUmlngton,  for 
respondent 

RICE,  J.  (delivering  the  opinion  of  the 
court).  On  the  9th  day  of  September,  A. 
D.  1910,  the  Peninsula  Cut  Stone  Company 
filed  a  transcript  in  this  court  and  entered 
an  appeal  from  a  judgment  obtained,  by 
WUliam  E.  Nixon  against  the  company,  be- 
fore a  Justice  of  the  peace  in  this  county. 
The  writ  was  made  returnable  at  the  Sep- 
tember term,  1910,  and  is  No.  116  to  that 
term;  the  case  has  now  been  pleaded  to  is- 
sue and  is  placed  on  the  calendar  for  trial 
at  the  present  term. 

The  certificate  of  the  Justice  to  the  tran- 
script Is  as  follows: 

"I,  Washington  Hastings,  a  justice  of  the 
peace  in  and  for  the  county  aforesaid,  do 
hereby  certify  that  the  foregoing  is  a  true 
and  correct  copy  of  this  case  as  recorded  in 
Judgment  Docket  A,  p.  328. 

"In  witness  wbereof  I  have  hereunto  .set 
my  hand  and  seal  this  twenty-sixth  day  of 
August,    1910. 

"[Signed]    Washington  Hastings,  J.  P. 

"[Seal.]" 

The  defendant  In  this  appeal  makes  a  mo- 
tion -to  this  court  that  the  appeal  be  dis- 
missed, for  the  reason  that  the  certification 
of  the  justice  does  not  state  the  transcript 
to  be  "of  all  the  docket  entries  tn  the  case," 
as  provided  in  section  26,  chapter  99,  Revis- 
ed Code,  page  755,  and  he  claims  that  the 
terms  of  this  section  must  be  complied  with, 
t>efore  this  court  has  jurisdiction  to  hear 
an  appeal.  In  support  of  his  contention  he 
cites  several  cases  in  which  the  court  has 
dismissed  appeals  when  this  question  has 
been  raised. 

The  plaintiff  in  the  appeal  contends  that 
the  form  and  substance  of  the  certificate  are 
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not  Jurisdictional  focta,  and  claims  tbat 
such  defects  can  only  be  taken  advantage  of, 
by  the  defendant  in  an  appeal,  at  the  earliest 
possible  time  and  under  no  circumstances, 
can  they  be  cause  for  dismissal,  after  the 
respondent  has  filed  pleadings  in  the  case. 

The  question  presented  to  us  is  not  a  new 
one  in  this  state,  for  the  Court  of  Eirors 
and  Appeals  in  1847,  in  the  case  of  Lewis 
▼.  Hazel,  4  Har.  470,  decided  that  the  provi- 
sions of  sections  24  and  40,  Dig.  Del.  Laws, 
pp.  343,  353,  which  are  similar  to  and  pro- 
vide for  the  same  things  as  section  26,  c. 
99,  of  the  present  Code,  were  provisions  which 
did  not  go  to  the  jurisdiction  of  the  appeal 
court,  and,  to  take  advantage  of  a  failure 
to  comply  with  these  provisions,  the  defend- 
ant must  make  application  for  the  appeal  to 
be  dismissed,  at  his  earliest  opportunity  and 
before  he  had  pleaded  in  the  case,  otherwise 
it  would  be  considered  that  he  had  waived 
the  requirements  of  the  statute. 

Chief  Justice  Booth  in  delivering  the  opin- 
ion of  the  majority  of  the  court  in  tliat  case 
said: 

"The  whole  of  this  argument  is  founded 
In  misconception,  and  hence  the  wrong  ap- 
plication to  this  case,  of  a  sound  prhiciple  of 
law.  By  Jurisdiction  Is  meant  that  power 
which  is  conferred '  by  law,  upon  a  court. 
Judge,  or  magistrate,  to  hear  and  determine 
the  subject-matter  in  controversy  between  lit- 
igating parties.  Jurisdiction  is  conferred  by 
statute  on  the  Superior  Court  to  hear  and 
determine  the  subject-matter  of  appeals  from 
Justices  of  the  peace;  and  the  transcript  of 
the  docket  entries  of  the  justice  is  required 
to  be  filed,  not  to  confer  Jurisdiction,  but  to 
enable  the  court  to  exercise  the  Jurisdiction 
conferred  by  law;  tbat  is,  to  hear  and  de- 
termine the  subject-matter  in  controversy. 
The  transcript  is  for  the  purpose  of  giving 
the  court  cognizance  of  the  appeal,  and  in 
this  respect  is  in  the  nature  of  process  re- 
quiring a  party  to  appear  and  answer  to  a 
suit  where  the  court  possesses  original  Ju- 
risdiction over  the  subject-matter.  If  the 
court  never  had  Jurisdiction,  no  consent  of 
parties  can  give  it.  Therefore,  if  an  appeal 
be  taken  where  the  statute  confers  on  the 
court  no  appellate  Jurisdiction,  the  appeal 
will  be  dismissed  In  any  stage  of  the  cause. 
But  any  Irregularity  or  defect  in  the  pro- 
cess, or  other  form  of  proceeding  by  which 
cognizance  of  a  case  is  given  to  a  court  of 
which  it  possesses  original  or  appellate  Ju- 
risdiction, may  be  waived  by  the  party  for 
whose  benefit  such  process  or  form  of  pro- 
ceeding is  required.  If  he  does  not  take 
advantage  of  the  irregularity  or  defect  at 
the  earliest  period,  he  is  considered  as  hav- 
ing waived  it  In  the  present  case,  if  the 
respondent  chose  to  avail  himself  of  the  want 
of  a  scroll  to  the  Justice's  certificate  of  the 
transcript,  he  was  bound  to  make  the  ob- 
jection at  the  term  to  which  be  was  sum- 
moned to  appear,  or  before  be  did  any  act 


from  which  a  waiver  could  be  Implied.  Neg- 
lecting to  do  so,  and  having  pleaded  to  the 
declaration  and  gone  to  trial,  the  defect  has 
been  waived.  It  is  an  admission  by  him 
that  the  transcript  is  in  proper  form,  and 
operates  as  an  estoppel  against  his  alleging 
otherwise." 

This  decision  was  followed  by  the  court  in 
the  case  of  Waters  v.  Klrby,  1  Houst  seA. 
when  the  court  refused  to  dismiss  the  arpe.tl. 
but  gave  leave  to  the  Justice  to  amend  bis 
certificate.  In  tbat  case  it  appeared  that  the 
plaintiff  had  filed  his  pro  narr.  before  mak- 
ing the  application  to  dismiss  the  appeal. 

In  the  case  of  Hill  ▼.  Ableman,  1  Marr.  401, 
41  Atl.  92,  in  which  the  appeal  was  dis- 
missed, while  it  does  not  affirmatively  ap- 
pear In  the  report  of  the  case  tliat  the  ap- 
plication to  dismiss  was  made  before  the  re- 
spondent had  pleaded,  it  does  appear  that 
the  application  was  made  at  the  return  term 
of  the  writ,  and  the  reasonable  Inference  is 
that  pleadings  had  not  been  filed  by  the  re- 
spondent 

Of  the  cases  cited  by  the  plaintUC,  several 
were  decided  before  the  decision  of  the  high- 
er court  in  Lewis  v.  Hazel,  to  which  we 
have  before  referred,  and  the  others  we  be- 
lieve to  be  in  point  are  the  cases  of  Barker 
V.  David,  4  PennewiU,  395,  55  Att.  334,  and 
an  unreported  case.  In  the  case  of  Bar- 
ker V.  David,  Chief  Justice  Lore,  in  dis- 
missing the  appeal,  said:  "The  statute,  in 
order  to  bring  the  case  before  us  as  an  ap- 
pellate court  requires  that  the  Justice  shall 
file  a  duly  certified  copy  of  all  the  docket 
entries,  and  that  must  affirmatively  appear 
in  order  for  this  court  to  assume  Jurisdiction. 

In  the  report  of  that  case  it  appears  tbnt 
the  only  case  dted  to  the  court  was  the  one 
of  Trimble,  Sides  &  Co.  v.  Dugan,  2  Penne- 
wiU, 524,  47  Atl.  1008,  in  whicb  case  the  ap- 
peal was  dismissed.  In  Trimble  v.  Dugin 
the  application  was  made  at  the  return  tinif 
of  the  writ  and  evidently  before  the  respond- 
ent had  pleaded,  and  it  is  reasonable  to  be- 
lieve that  the  distinction  between  the  Trim- 
ble Case  and  the  one  then  under  considera- 
tion was  not  called  to  the  attention  of  the 
court  at  the  time.  If  it  had,  or  had  the  de- 
cision of  the  Court  of  Errors  and  Appeals 
in  Lewis  v.  Hazel,  been  called  to  their  at- 
tention. It  can  be  assumed  tbat  the  appeal 
would  not  have  been  dismissed  In  the  case 
then  under  consideration. 

In  the  unreported  case,  cited  by  the  de- 
fendant, there  is  nothing  to  inform  this  contt 
that  the  court's  attention  was  called  to  the 
fact  that  the  'application  was  made  at  a 
time  subsequent  to  the  appearance  term  and 
after  pleadings  had  been  filed  by  the  re- 
spondent and  we  are  of  the  opinion  that 
failure  of  the  respondent  in  this  respect  has 
been  largely  responsible  for  the  several  de- 
cisions inconsistent  with  the  decision  of  the 
Court  of  Errors  and  Appeals  on  the  case  of 
Lewis  T.  HazeL 
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The  decision  of  the  court  of  last  resort.  In 
tbis  state  controls  tbis  and  all  subsequent 
cases  upon  the  point  raised,  until  it  Is  re- 
vei-sed  or  modified  by  tbe  Supreme  Court. 

Tbe  motion  to  dismiss  Is  therefore  refused. 


STATE  T.  BROWN. 

(Court   of   Oyer  and  Terminer   of  Delaware. 
Wilmington.     Jan.  10,  1912.) 

1.  Rape  (|  !•)— Natdbb  and  Elements. 

Rape  ia  tbe  carnal  knowledge  of  a  woman 
■>by  force  and  against  her  will;    force,  either 
lactaal  or  presumptive,  being  an  Indispensable 
lelement. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
-Dig.  g  1;   Dec.  Dig.  il.» 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  7,  pp.  6919-5925;   vol.  8,  p.  7778.] 

i2.  Rape  (|  36*)— Evidence— Borden. 

On  a  trial  for  rape,  the  bnrden  is  on  the 
state  to  prove  to  the  jury's  satisfaction,  be- 
yond a  reasonable  doubt,  that  tbe  carnal  knowl- 
edge or  sexual  intercourse  charged  was  con- 
iBummated  or  effected  by  force  and  against  the 
will  of  the  prosecutrix,  or  by  putting  her  In 
tgreat  fear  or  terror. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  11  46,  47;  Dec.  Dig.  S  36.»] 

i3.  Rape  (|  6*)— NAttUEB  and  Elements. 

Carnal  knowledge  of,  or  sexual  intercourse 
with,  a  woman,  if  obtained  without  the  use  of 
force,  or  with  her  consent  or  silent  submission, 
'is  not  rape. 

[Bd.  Note. — For  other  cases,  see  Rape,  Cent. 
iDig.  i  «;  Dec.  Dig.  g  6.*] 

•4.  Rape  (8  51*)- Questions  for  Jubt. 

On  a  trial  for  rape,  tbe  jury  should  con- 
isider  nil  facts  shown  by  tbe  evidence  preceding, 
lattending,  and  following  the  act  of  intercourse, 
^including  the  conduct  of  prosecutrix,  as  indi- 
icatiag  whether  she  resisted  the  intercourse  or 
iconsented  thereto. 

[Rd.  Note.— For  other  cases,  see  Rape,  Cent. 
.Dig.  §i  71-77;   Dec.  Dig.  {  51.*} 

'5.  Cbiminal  Law  (f  553*)— Conflictinq  Evi- 
de.vce- Duty  of  Juby. 

Where  evidence  is  conflicting,  if  tbe  Jury 
cannot  reconcile  it  they  should  accept  that 
which  under  the  circumstances  they  think  most 
worthy  of  credit  and  belief. 

[Ed.    Note.— For    other   cases,    see    Criminal 
Law,  Cent  Dig.  I  1252;  Dec.  Dig.  S  553.*] 

6.  Cbiminal  Law  (§  561*)— Degree  of  Proof 
Required. 

A  person  accused  of  crime  is  presumed  in- 
nocent until  proven  guilty  beyond  a  reasonable 
-doubt ;  and  if  tbe  jury  have  a  reasonable  doubt 
of  his  guilt  the  doubt  shonid  inure  to  his  bene- 
.fit,  and  they  should  acquit. 

[Ed.   Note.— For   other  cases,    see    Criminal 
Law,  Cent  Dig.  (  1267;  Dec.  Dig.  {  561.*] 

7.  Cbiminai,    Law    (i    661*)  —  Reasonabljk 
Doubt. 

A  doubt  which  will  ^justify  an  acquittal 
must  be  a  real,  substantial  doubt  remaining 
after  careful  consideration  of  all  tbe  evidence, 
and  one  which  reasonable,  fair-minded,  and 
conscientious  men  would  entertain  after  con- 
sfdering  tbe  evidence,  and  not  m  mere  specula- 
tive, fanciful,  or  possible  doubt. 

[Ed.    Note. — For    other   cases,    see    Criminal 
r^w.  Cent  Dig.  {  1267;  Dec.  Dig.  {  561.*] 


At  a  Court  of  Oyer  and  Terminer,  held 
at  Wilmington,  January  10,  1912,  Walter 
Brown,  a  colored  man,  was  placed  on  trial 
upon  the  charge  of  making  an  assault  upon 
Bettie  Bowman,  the  prosecuting  witness,  and 
her,  tbe  said  Bettie  Bowman,  did  violently, 
forcibly,  and  against  her  wiU  feloniously 
ravish  and  carnally  know  (being  No.  43,  to 
the  November  term,  1911).  Verdict,  guilty, 
with  recommendation  to  mercy. 

Argued  before  PENNEWILL,  O.  J.,  and 
CONRAD   and   WOOLLEY,    JJ, 

Josiah  O.  Wolcott,  Deputy  Atty.  Gen.,  for 
the  State.  Wilbur  U  Adams,  of  Wilming- 
ton,  for   prisoner. 

At  the  trial,  the  prosecuting  witness  testi- 
fied that  about  4  o'clock  in  the  afternoon  of 
the  14tb  day  of  October,  she  was  walking 
down  the  road  in  Mill  Creek  hundred,  and 
the  prisoner.  Brown,  overtook  her,  began  a 
conversation  with  her,  and  proceeded  to  ac- 
company her  on  her  Journey  along  the  road 
until  they  came  to  a  place  where  the  road 
passed  through  a  woods,  where  no  one  be- 
ing in  sight,  the  prosecuting  witness  being 
the  only  person  present,  the  prisoner  seized 
her,  dragged  her  into  the  woods,  and  there 
against  her  will  and  without  her  consent, 
and  in  spite  of  her  struggles  and  resistance, 
had  carnal  knowledge  of  her. 

The  statement  of  the  prosecuting  witness 
that  her  clothes  were  more  or  less  disorder- 
ed and  disarranged  and  her  bair  in  a  di- 
sheveled condition,  due  to  the  struggle  with 
the  man  by  whom  she  was  assaulted,  was 
corroborated  by  the  woman  to  whose  house 
the  prosecuting  witness  went  Immediately 
after  the  assault  and  arranged  her  clothing 
and  reported  to  the  same  woman  what  had 
happened  to  her  and  showing  her  the  con- 
dition of  her  clothing. 

The  prisoner  was  seen  by  other  witnesses 
accompanying  the  prosecuting  witness  along 
the  road  in  question.  He  was  also  seen  by 
another  witness  the  afternoon  of  the  assault, 
coming  across  a  field  from  the  direction 
of  the  woods  where  the  assault  was  alleged 
to  have  taken  place  and  about  a  quarter  of 
a  mile  thAefrom. 

The  officer  wfao^ane^ted  the  prisoner  stat- 
ed that  at  the  hearing  ^the  latter,  at  the 
office  of  the  Justice  of  the  peace,  the  prisoner 
stated  he  never  saw  the  prosecuting  vritness 
before.  The  defense  was  that  the  prosecut- 
ing witness  consented  to  the  act  committed 
by  the  prisoner. 

PENNEWILL,  O.  J.  (charging  the  Jury). 
Gentlemen  of  the  Jury:  The  indictment  In . 
this  case  charges  that  the  prisoner,  Walter 
Brown,  did  violently  and  feloniously  make 
an  assault  upon  Bettie  Bowman,  the  prose- 
cuting vdtness,  and  her,  the  said  Bettie  Bow- 
man, did  violently,  forcibly  and  against  her 
'  will  feloniously  ravish  and  carnally  know. 
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Tbe  crime  charged  Is  that  which  Is  com- 
monly known  as  rape,  and  Is  claimed  by  tbe 
state  to  have  been  committed  by  tbe  prisoner 
on  or  about  the  14th  of  October  last,  in  a 
woods  near  the  road  leading  from  a  paper 
mill  to  Mllford  Cross-Roads,  in  Mill  Creek 
hundred,  this  county. 

[1,2]  Rape  is  the  carnal  knowledge  of  a 
woman  by  force  and  against  her  will.  Force, 
either  actual  or  presumptive.  Is  in  legal  par- 
lance an  indispensable  element  of  rape.  In 
a  trial  for  rape  the  burden  Is  upon  the  state 
to  prove  to  the  satisfaction  of  the  Jury,  be- 
yond a  reasonable  doubt,  that  the  carnal 
knowledge  or  sexual  Intercourse  charged 
was  consummated  or  eftected  by  force  and 
against  the  will  of  tbe  prosecuting  witness, 
or  by  putting  her  in  great  fear  and  terror, 
before  a  conviction  can  be  bad. 

The  prisoner  denies  tliat  he  committed  an 
assault  of  any  kind  upon  the  prosecuting 
witness.  He  admits  that  he  had  sexual  in- 
tercourse with  her  at  the  time  and  place 
alleged,  but  insists  that  such  intercourse  was 
had  with  her  consent  and  not  by  force  or 
against  her  will. 

[3]  If  that  be  trne  be  cannot  be  found 
guilty  of  the  crime  charged  in  the  indict- 
ment, because  rape,  as  we  have  said,  is  the 
carnal  knowledge  of  or  sexual  Intercourse 
with  a  woman,  by  force  and  against  her  wilL 
If  sexual  intercourse  is  obtained  by  milder 
means,  or  with  the  consent  or  silent  sub- 
mission of  the  female,  it  cannot  constitute 
tbe  crime  of  rape  in  contemplation  of  law. 

The  Important  question,  therefore,  for  you 
to  determine  in  this  case^  is  whether  the 
sexual  intercourse  which  the  prisoner  had 
with  the  prosecuting  witness  was  had  with 
her  consent  or  by  force  or  against  her  wiU. 

[4]  In  determining  tliat  question  yoa 
should  consider  all  tbe  facts  and  circum- 
stances as  disclosed  by  the  testimony.  And 
in  such  connection  you  may  consider  all  tbe 
facts  preceding,  attending  and  following  the 
act  of  Intercourse,  including  the  conduct 
of  tbe  prosecuting  witness,  as  indicating 
whether  she  resisted  the  prisoner's  inter- 
course with  her  or  consented  thereto. 

[S]  In  cases  where  the  evldeiAw  la  con- 
flicting,  and  tbe  Jury  are  unable  to  recon- 
cile it,  they  should  accept  that  testimony 
wbicb  they  tliink,  under  all  the  circumstanc- 
es, is  most  worthy  of  credit  and  belief.  If,  alt- 
er carefully  considering  all  the  testimony  in 
this  case,  you  t>elleve  beyond  a  reasonable 
doubt  that  the  prisoner  did  have  sexual  inter- 
course with  the  prosecuting  witness  by  force 
and  against  her  will,  your  verdict  should  be 
guilty;  but  on  tbe  other  hand,  if  you  believe 
that  tbe  sexual  intercourse  which  tbe  prison- 
er had  with  the  prosecuting  witness  was  tiad 
with  her  consent  and  not  against  her  will,  and 
by  force,  your  verdict   should  be  not  guilty. 

[I,  7]  In  conclusion,  we  say  that  In  every 
criminal  case  the  accused  is  presumed  to 
t,e  innocent  until  bis  guilt  is  proved  to  the 


I  satisfaction  of  tbe  Jury  beyond  a  reasmiab  It- 
doubt  If  after  carefully  and  conscieiitions- 
ly  considering  and  weighing  all  tbe  evi- 
dence In  this  case,  you  should  entertain  a 
reasonable  doubt  of  tbe  guilt  of  the  prison- 
er, that  doubt  should  inure  to  Iiis  benett 
and  your  verdict  should  be  not  guilty,  ut 
course  such  a  doubt  should  not  be  a  mere 
speculative,  fanciful  or  possible  doubt,  but 
a  real  substantial  doubt  that  remains  aftc^r 
a  careful  consideration  of  all  the  evidence, 
and  such  a  doubt  as  reasonable,  fair-minded 
and  conscientious  men  would  entertain  after 
considering  all  the  evidence  In  the  case. 

Verdict,   guilty,    with  a   recommendation   to 
;  mercy. 


STATE  V.  BOWDLB. 

(Superior  Court  of  Delaware.     Sussex.     Mav 
22,   1912.) 

1,  Bastabds  (f  85»)— Bond. 

The  statutes  regarding  bastardy  were  pri- 
marily designed  to  prevent  a  bastard  child  from 
becomicg  a  charge  on  tlie  state,  and  the  bond 
which  the  law  exacts  from  the  father  when 
paternity  is  established  is  to  indemnify  tbe 
state  in  tbe  event  of  the  child  becoming  a 
cbnrge  on  it 

[E}d.  Note. — For  other  cases,  see  Bastards. 
Cent  Dig.  {  216;   Dec.  Dig.  {  So.*] 

2.  Bastards  (f  35»)— Legal  Settlemxxt— 

NOKBESIDEKCE— JURI8DICTI0:« . 

Under  Rev.  Code  1802,  amended  to  ISQS, 
p.  375,  c.  48,  t  12,  providing  that  the  birthphii.'e 

of  a  person  is  tbe  place  of  his  legal  settleni<>Dt, 
where  a  bastard  was  not  born  in  Delaware, 
and  it  did  not  clearly  appear  that  the  mother 
was  a  resident  of  the  sute,  the  bastard  had 
no  place  of  legal  settlement  in  Delaware,  ami 
not  being  chargeable,  for  that  reason,  for  it^ 
support  and  maintenance  on  any  county  of  thr 
state,  the  courts  thereof  hod  no  jurisdiction 
of  bastardy  proceedings  against  the  putatiw 
father. 

[Ed.  Note.— For  other  cases,  see  Bastards. 
Cent  Dig.  {{  80-90;  Dec.  Dig.  |  35.*] 

Habeas  corpus  on  petition  of  Charles  Buw- 
dle.    Prisoner  discharged. 

Frank  M.  Jones,  Deputy  Atty.  Gen.,  and 
James  M.  Tunnell,  of  Georgetown,  for  the 
State.  Daniel  J.  Layton,  Jr.,  of  Georgetown], 
for  defendant 

Argued  before  CONU.VD,  .Associate  Judge 
of  Superior  Court,  Sitting  at  Georgetown. 
Sussex  County. 

In  a  bearing  i>efore  George  M.  Stengle. 
Justice  of  the  peace,  in  Sussex  county,  on 
complaint  made  before  him  in  a  case  of  bas:- 
tard.v,  defendant  was  found  to  l>e  the  father 
Of  tbe  child  of  the  complainant  and  he  was 
ordered  by  the  Justice  to  give  bond  for  the 
child's  maintenance  as  provided  by  the  stat- 
ute. In  default  of  surety  tbe  defendant  was 
committed  to  the  county  Jail  and  afterwards 
a  writ  of  habeas  corpus  upon  petition  was 
issued  by  Henry  C.  Conrad,  Associate  Judjie. 
to  George  S.  Buell,  sheriff,  to  produce  tbe 
defendant;  the  latter  claiming  that  he  was 
Illegally  detained  under  the  commitment 
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After  a  full  hearing  of  the  evidence  pro- 
duced on  both  sides  as  to  the  residence  of 
the  mother  of  the  child  the  following  opin- 
ion was  delivered  by 

CONRAD,  J.  The  questions  of  law  pre- 
sented in  this  case  have  proved  perplexing 
to  me.  The  evidence  clearly  established  the 
fact  that  while  the  mother  of  the  bastard 
child  was  living  with  her  grandparents  In 
Maryland,  the  child  was  begotten  in  that 
state  and  also  was  born  there.  The  evidence 
as  to  the  residence  of  the  mother  was  con- 
flicting. The  admissions  of  the  mother  made 
at  the  hearing  before  the  justice  indicated 
that  she  considered  the  hqme  of  her  grand- 
parents her  home,  and  one  witness  testified 
that  she  reiterated  several  times  that  she 
lived  In  Maryland.  The  testimony  of  the 
father  and  grandfather  of  the  mother  of  the 
child  was  not  clear,  but  tended  to  show  that 
the  mother  spent  part  of  her  time  with  her 
grandparents  in  Maryland  and  part  with 
her  father,  who  since  March,  1911,  has  been 
residing  in  Delaware,  but  prior  to  that  time 
had  also  lived  in  Maryland.  In  my  effort 
to  reconcile  the  conflicting  testimony  as  to 
the  residence  of  the  mother,  and  after  ap- 
plying the  rules  of  evidence  applicable  to 
conflicting  evidence,  I  cannot  rid  my  mind  of 
the  fact  that  the  mother  considered  herself 
a  resident  of  Maryland  both  at  the  time  of 
the  begetting  and  birth  of  the  child. 

[1]  The  statutes  of  this  state  regarding 
bastardy  are  primarily  designed  to  prevent 
the  bastard  child  from  becoming  a  charge 
on  the  state,  and  the  bond  which  the  law 
exacts  from  the  father  when  paternity  is 
established  Is  conditioned  to  indemnify  the 
state  in  the  event  of  the  child  becoming  a 
charge  on  it.  In  the  case  of  James  L.  Smith 
V.  State,  Houst  Cr.  Cas.  107,  the  only  bas- 
tardy case  reported  In  this  state  In  which 
the  question  of  residence  is  discussed,  it  was 
held  that  where  it  clearly  appeared  that  the 
child  was  bom  in  Delaware,  even  though  the 
mother  at  the  time  of  the  begetting  of  the 
chUd  were  a  resident  of  another  state,  the 
fact  of  its  birth  In  this  state  brought  It 
within  the  provisions  of  our  statute  (Revised 
Code  1803,  p.  375),  which  makes  "the  hirth 
place  of  a  person  •  •  •  the  place  of  his 
legal  settlement." 

[2]  The  converse  of  this  proposition  must 
be  true:  If  the  child  Is  not  born  In  this 
state,  and  If  it  does  not  clearly  appear  that 
the  mother  was  a  resident  of  this  state,  It 
has  no  place  of  legal  settlement  in  this  state, 
and  therefore  is  not  chargeable  for  Its  sup- 
port and  maintenance  on  any  county  of  this 
state.  Our  statute  Is  designed  to  meet  cases 
where  the  child  has  a  legal  settlement  In 
this  state,  and  that  fact  not  being  proven  to 
my  satisfaction  in'  this  case,  the  child  Is  not 
chargeable  for  support  to  this  state  or  coun- 
ty; and  the  prisoner  is  therefore  ordered  dis- 
charged. 


JOHNSON  V.  JONES. 

(Supreme  Court  of  Vermont    Windsor.    July 
4.  1912.) 

1.  Taxation  (S  241*)— Exbmptions— Proper- 
ty Usz3)  FOB  Pious  or  Charitable  Pur- 
poses—"Sequester"— "Camp  Meeting." 

P.  S.  496,  subd.  6,  exempts  from  taxation 
real  and  personal  estate  sequestered  or  used 
for  public,  pious,  or  charitable  uses.  Plain- 
tiff, a  Methodist  evangelist,  acquired  full  title 
to  two  lots  of  land,  one  of  which  he  set  apart 
and  used  exclasively  for  camp  meeting  pur- 
poses, under  tlie  auspices  of  no  particular  de- 
nomination, but  open  to  persons  of  such  de- 
nominntions  as  be  wished  to  have  there,  and 
on  which,  with  the  aid  of  voluntary  contribu- 
tions of  labor  and  money,  he  erected  cottages, 
a  boarding  ball,  preacher's  stand  and  seats, 
a  dormitory  for  preachers,  several  church 
tents,  and  a  bam,  and  during  damp  meeting,  as 
an  Incident  thereto  and  without  profit,  he 
charged  for  the  use  of  cottages,  including 
board,  for  meals,  and  for  feed  and  shelter  ol 
horses,  the  income  from  which  was  used  for 
carrj-ing  on  the  camp  meetings.  From  the  oth- 
er tract,  not  connected  with  the  camp  ground, 
he  sold  timber  in  payment  of  a  note  for  money 
borrowed  for  improvements  upon  the  camp 
ground.  Held,  that  the  word  "sequester"  meant 
to  set  apart,  to  put  aside,  to  separate,  and 
that  a  "camp  meeting"  meant  a  religious  gath- 
ering, held  usually  by  Methodists,  for  conduct- 
ing a  series  of  religious  services  in  the  open 
air  or  in  a  tent,  lasting  for  several  days,  dur- 
ing which  those  present  lodged  in  tents  or 
temporary  houses;  and  that  the  lot  not  con- 
nected with  the  camp  ground  was  taxable,  but 
that  the  camp  meeting  ground  and  its  improve- 
ments were  exempt;  the  charges  for  board, 
etc.,  not  operating  to  deprive  the  property  of 
such  exemption. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §{  389-393;    Dec.  Dig.  {  241.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  946,  947.] 

2.  Taxation  (§  441*)— Assessment— Propeb- 
TT  Part  Taxablb  and  Part  Exempt- Va- 
lidity. 

An  inseparable  tax,  in  part  void  because 

assessed  against  exempt  property,  is  also  void 

as  against   the  part  taxable.  •^ 

[Ed.  Note.— For  other  cases,  see  Taxation, 

Cent  Dig.  f  773;    Dec.  Dig.  g  441.*] 

Exceptions  from  Windsor  County  Court; 
Willard  W.  MUes,  Judge. 

Trespass  and  trover  by  I.  T.  Johnson 
against  W.  G.  Jones.  Judgment  pro  forma 
for  plaintiff  for  damages  and  costs,  and  de- 
fendant excepted.    AfBrmed. 

See,  also,  84  Vt  49,  77  Atl.  945. 

Argued  before  ROWELL,  C.  J.,  and  MUN- 
SON,  W^ATSON,  HASELTON,  and  POW- 
ERS, JJ. 

Davis  &  Davis,  for  plaintiff.  W.  E.  Tracy 
and  F.  G.  Fleetwood,  for  defendant 

WATSON,  J.  The  only  question  before 
the  court  is  whether  on  the  agreed  case  the 
plaintiff's  real  estate  in  the  town  of  John- 
son, known  as  Ithiel  Falls,  was  exempt  from 
taxation  under  the  laws  of  the  state,  AprU 
1,  1907. 

[1]  The  plaintiff  is  a  Methodist  clergyman, 
serving  no  one  church  regularly,  but  an 
evangelist    Prior  to  1906  and  1907  he  lived 


*ror  other  cues  see  same  topic  and  section  NUMBER  In  Dec  Dig.  fi  Am.  Dig.  Key-No.  Series  ft  B.ep't  Indexes 

Digitized  by  CjOOQIC 


1086 


88  ATLANTIC  RBPOBTER 


(Vt 


In  Johnson.  He  became  owner  of  (his  prop- 
erty In  part  by  deecl  dated  November  5,  1&9S, 
In  part  by  land  contract  dated  May  31,  1S99, 
acquiring  full  title  by  decree  based  upon 
said  contract,  dated  August  22,  1906.  The 
property,  about  eight  acres  In  all,  consists 
of  two  pieces  of  land — one  of  Ave  acres  fenc- 
ed on  the  roadside  and  bounded  on  the  south 
and  west  by  the  Lamoille  river,  and  one 
of  three  acres  situated  Immediately  on  the 
opposite  side  of  the  river;  that  is,  the  two 
pieces  are  separated  by  the  river.  On  April 
1,  1906,  and  April  1,  1907,  the  three-acre 
piece  was  timber  and  woodland.  On  the 
flve-acre  piece  there  were  In  1900  two  cot- 
tages, and  prior  to  the  assessment  of  the  tax 
in  question  there  were  nine  cottages,  one 
boarding  hall,  preacher's  stand  and  seats, 
one  dormitory  for  preachers,  one  barn  and 
stall  for  horses,  one  Binghamvllle,  Vt, 
Methodist  Episcopal  Society  tent,  one  tent 
of  the  Union  Evangelical  Church  of  Mont- 
gomery, Vt.,  all  to  be  used  as  a  place  for 
camp  meeting  purposes.  In  the  year  1900  all 
said  real  estate  was  occupied  by  the  plaintiff 
under  an  agreement  with  the  then  owners, 
and  he  conducted  camp  meetings  thereon 
during  the  months  of  June  and  August  in 
that  year,  and  annually  thereafter,  some  cot- 
tages being  built  on  the  five-acre  piece  by 
himself  with  the  aid  of  voluntary  contribu- 
tions of  labor  and  money.  After  becoming 
the  owner,  the  plaintiff  built  a  covering  for 
the  tabernacle,  and  erected  additional  cot- 
tages. From  that  time  he  has  held  and 
still  continues  to  hold  camp  meetings  there- 
on, not  under  the  auspices  of  any  particular 
denomination,  but  open  to  the  people  of 
such  denominations  as  he  wished  to  have 
on  said  premises.  He  has  allowed  the  Orange 
and  the  Knights  of  Pythias  each  to  hold  one 
picnic  there  without  charge  for  the  use  of 
the  grounds.  They  had  no  use  of  the  build- 
ings. Since  the  plaintiff  obtained  title,  he 
has  Improved  the  premises  by  additional 
buildings  for  camp  meeting  purposes.  In 
which  he  has  been  aided  by  voluntary  contri- 
butions of  labor  and  material.  All  camp 
meeting  services  have  been  held  on  the  flve- 
acre  piece.  During  such  gatherings  the 
plaintiff  charges  for  the  use  of  the  cottages 
including  board  for  each  individual  $5  for 
the  10  days,  for  single  meals  25  and  35  cents, 
and  for  feed  and  shelter  for  horses  35  cents. 
For  hitching  horses  on  certain  portions  of 
the  grounds  no  charge  is  made.  The  income 
thus  derived  is  put  into  the  general  fund, 
and  the  same  Is  used  in  defraying  expens- 
es of  carrying  on  the  camp  meetings.  Other 
than  as  herein  stated  the  plaintiff  has  never 
used  any  of  said  real  estate,  nor  permitted 
the  same  to  be  used,  except  for  camp  meet- 
ing purposes.  About  three  years  prior  to 
1906  the  plaintiff  owed  one  Hodgklns  a  note 
for  $300,  given  for  money  borrowed  from  the 
latter  solely  for  the  purpose  of  erecting 
buildings  on  the  camp  ground.    At  that  time 


the  plaintiff  sold  to  Hodgklns  all  the  timber 
on  the  three-acre  piece,  and  the  value  there- 
of was  indorsed  on  tiie  note  in  payment. 
With  this  exception  no  lumber  has  been 
cut  on  the  premises  and  sold  therefrom  siuiv 
the  plaintiff  became  the  owner. 

The  tax  In  question  was  assessed  on  all 
ciaid  Ithiel  Falls  property  April  1,  1907.  It 
Is  admitted  that  all  proceedings  in  connec- 
tion with  the  assessment  of  the  tax.  and  in 
respect  to  its  collection,  were  regular  in 
form,  and  according  to  law,  if  the  property 
was  taxable.  By  P.  S.  496,  subd.  6.  "Real 
and  personal  estate  granted,  sequestered  or 
used  for  public,  pious,  or  charitable  ases." 
shall  be  exempt  from  taxation.  It  is  tinder 
this  clause  of  the  statute,  if  any,  that  the 
claimed  exemption  exists.  The  three-acre 
piece  is  entirely  separated  from  the  other 
piece  by  a  river  of  considerable  size,  and 
the  record  does  not  show  any  bridge  or  oth- 
er way  of  passage  between  them;  neither 
does  the  record  show  that  it  was  granted. 
sequestered,  or  used  for  any  of  the  purpos- 
es named  in  that  clause  of  the  statute.  Con- 
sequently the  claim  of  exemption  is  without 
foundation  as  to  this  piece. 

Our  further  consideration  of  the  case  will 
therefore  be  confined  to  the  five-acre  piece. 
Mr.  Webster,  in  his  New  International  Dic- 
tionary, gives,  among  other  definitions  of  the 
word  "sequester,"  "to  set  apart;  to  put 
aside;  to  remove;  separate."  He  defines 
the  word  "camp  meeting"  as  "a  religious 
gathering  held,  usually  by  Methodists,  for 
conducting  a  series  of  religious  services  in 
the  open  air  or  in  a  tent  In  some  retired 
spot,  as  a  grove  or  wood.  It  usually  lasti 
for  several  days,  during  which  those  pres- 
ent lodge  in  tents,  temporary  houses,"  etc. 
In  WUlard  v.  Pike,  58  Vt.  202,  9  AtL  907.  it 
was  held  that,  under  the  clause  of  the  stat- 
ute quoted  above,  "the  exemption  must  turn 
on  the  fact  of  grant,  sequestration,  or  use 
for  "public,  pious  or  charitable  uses,'  and  not 
on  the  language  of  the  deed"  under  which 
the  land  is  held.  In  Grand  Lodge  of  Masons 
V.  Burlington,  84  Vt.  202,  78  Atl.  973,  the  di- 
rect and  immediate  use  was  made  the  test. 
In  Phillips  Exeter  Academy  v.  Exeter,  5*^ 
N.  H.  306,  42  Am.  Rep.  589,  a  case  quot«<] 
from  with  approval  In  Wlllard  v.  Pike,  the 
exemption  granted  to  the  plaintiff  was  to 
"all  lands,  tenements,  and  itersoual  estate 
that  shall  be  given  to  the  trustees  for  tbe 
use  of  the  academy."  It  was  held  that  th<> 
ownership  was  not  to  be  the  test  of  tbe  ex- 
emption, but  that  the  use  was;  the  coun 
saying  the  fact  that  the  Legislature  ignored 
ownership  and  made  use  the  test  showed  un- 
mistakably that  they  recognized  the  essen- 
tial distinction  between  tbe  two,  and  fixed 
the  latter,  preferably,  as  the  basis  of  tbe 
exemption. 

In  the  case  before  us  the  record  shows  not 
only  that  the  five-acre  piece  was  In  fact  set 
apart,  put  aside,  for  camp  meeting  i)nTfOf«t> 
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and  that  all  ImproTements  thereon  have 
been  made  only  and  peculiarly  to  that  end, 
but  that  ever  since  It  has  been  owned  or 
controlled  by  the  plaintiff  the  use  of  this 
piece  has  been  exclusively,  directly,  and  im- 
mediately devoted  to  such  purposes,  except 
when  permitted  to  be  used  for  the  two  pic- 
nics as  above  stated.  And,  since  the  fact 
of  these  two  picnics  being  allowed  there  is 
not  made  the  basis  of  any  claim  by  the  de- 
fendant, it  will  not  be  further  noticed. 

There  can  be  no  doubt  that  the  use  for 
camp  meetings  has  been  and  is  a  pious  use 
within  the  fair  Intent  and  meaning  of  the 
statute,  and  consequently  that  the  flve-acre 
piece  was  exempt  from  taxation  on  April  1, 
1907,  unless  disentitled  to  such  standing  by 
reason  of  the  pay  received  by  the  plaintiff 
for  use  of  cottage  and  board  or  meals  of 
badlviduals,  and  for  food  and  shelter  for 
horses,  during  or  within  the  time  of  camp 
meeting  services.  But  the  Income  thus  had 
was  put  into  the  general  fund  and  used  in 
paying  the  expenses  of  carrying  on  the  camp 
meetings.  It  Is  not  conceivable  how  such 
religious  gatherings,  continuing  for  several 
days,  can  be  had  without  attending  expenses, 
to  meet  which  considerable  income  from 
some  source  is  necessary.  When  such  In- 
come is  derived  from  furnishing  the  com- 
mon comforts  and  necessaries  of  life  on  the 
ground  in  connection  with  these  religious 
gatherings,  and  merely  Incidental  and  sub- 
sidiary thereto,  as  is  shown  In  this  case, 
there  is  no  element  of  private  gain,  and  it 
does  not  operate  to  deprive  the  property  of 
the  exemption  to  which  it  would  otherwise 
be  entlUed.  Matter  of  Will  of  Vassar,  127 
N.  Y.  1,  27  N.  E.  394;  Philadelphia  v.  Wo- 
men's Christian  Association,  125  Pa.  572,  17 
Atl.  475;  McDonald  v.  Massachusetts  Gen- 
eral Hospital,  120  Mass.  432,  21  Am.  Bep. 
529. 

[2]  The  tax  In  question  was  therefore  as- 
sessed upon  property  a  part  of  which  was 
exempt  and  a  part  taxable,  and  there  is  no 
way  of  distinguishing  that  part  of  the  tax 
which  might  have  been  lawfully  assessed 
from  that  which  was  unauthorized.  And, 
since  the  Inseparable  tax  is  in  part  void, 
the  whole  is  void.  Johnson  r.  Colbum,  36 
Vt.  695;  Libby  v.  Bumham,  15  Mass.  147; 
Santa  Clara  County  v.  Southern  Pacific  R. 
R.  Co.,  118  U.  8.  394,  6  Sup.  Ct  1132,  30  L. 
Ed.   118. 

Judgment  affirmed. 


In  re  MASSEY'S  ESTATE. 

Appeal  of  MASSEY. 

(Supreme  Conrt  of  Pennsylvania.     March  18, 
1912.) 

Wiu.8  (1 684*)— CONSTRUOTION— Estates  Con- 

y«TBD. 

Where    testator,   after    giving    the    entire 
income  of  his  estate  to  his  wife  tor  life,  gave 


one-thiTd  of  the  resid^ie  to  his  son  absolutely, 
and  the  remaining  two-thirds  to  his  executors 
in  trust  to  pay  the  net  income  to  his  two 
daughters,  A.  and  B.,  for  their  respective  lives, 
and  then  to  assign  their  shares  to  the  residu- 
ary estate  according  to  appointment  by  the 
daughters  by  will,  or,  in  default  of  such  ap- 
pointment, to  assign  the  shares  of  the  daugh- 
ters to  their  child  or  children  equally,  but  pro- 
vided that,  if  the  daughters  died  without  leav- 
ing any  children  or  all  their  children  died  dur- 
ing minority  without  issue,  the  share  of  such 
so  respectively  dying  should  accrue  and  belong 
to  the  testator's  other  children  and  their  is- 
sue per  stirpes,  the  share  coming  to  any  daugh- 
ter to  be  held  by  the  executors  under  the 
trusts  enumerated,  and  testator's  widow  died, 
and  later  the  son  died  without  issue,  but 
leaving  a  widow  and  bequeathing  all  his  prop- 
erty to  his  sister  B.,  and  the  widow  elected  to 
talce  against  his  will,  and  A.  subsequently  died 
intestate  without  issue,  the  testator's  son's  es- 
tate had  a  vested  interest  in  one-half  of  the 
trust  estate  held  for  A.  for  life,  and  one-half 
of  this  one  half  should  be  awarded  to  the 
son's  widow  and  the  other  half  to  B.  under 
the  son's  will. 

IKd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §{  1488-1510;  Dec  Dig.  §  634.*] 

Appeal  from  Orphans'  Court,  Philadelphia 
County. 

In  the  matter  of  the  estate  of  William 
Massey,  deceased.  From  a  decree  dismissing 
exceptions  to  the  adjudication,  Helen  F. 
Massey  appeals.    Affirmed. 

Anderson,  J.,  filed  the  following  opinion 
In  the  court  below : 

"After  a  gift  of  the  income  from  his  en- 
tire estate  for  life  to  his  wife,  testator  gave 
one-third  of  the  residue  to  his  son,  Walter 
S.  Massey,  absolutely  and  the  remaining  two- 
thirds  in  trust  to  pay  the  net  Income  there- 
from in  equal  shares  to  his  two  daughters, 
Margaret  R.  Massey  and  Helen  F.  Massey, 
for  life,  and  from  and  after  their  respective 
decease  upon  the  further  trust  to  'assign 
their  respective  shares  of  said  residuary  es- 
tate to  and  among  their  respective  child  or 
children  or  their  issue  for  such  share  inter- 
est or  estate  as  my  said  resi>ectlve  daughters 
whether  married  or  single  may  respectively 
by  wlU  or  writing  in  the  nature  thereof  di- 
rect limit  or  appoint  to  and  among  their 
children,  and  In  default  of  such  appointment 
upon  the  further  trust  to  assign  and  convey 
the  shares  of  my  said  daughters  respectively 
to  their  respective  child  or  children  equally. 
But  If  my  said  daughters  shall  die  without 
leaving  any  child  or  children  living  at  the 
time  of  their  respective  decease,  or,  If  leav- 
ing such  then  living,  all  should  die  during 
minority  without  leaving  issue  to  survive 
them,  then  the  share  of  such  so  respectively 
dying  shall  accrue  to  and  belong  to  my  oth- 
er children  mentioned  In  this  my  will  and 
to  the  issue  of  any  of  them  being  then  de- 
ceased, such  issue  to  take  equally  the  share 
their  parent  would  have  taken  if  living,  the 
share  coming  to  any  daughter  to  be  held  by 
my  executors  upon  the  trusts  above  men- 
tioned.' 

"Testator's*  daughter  Margaret  R.  Massey 
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died  July  13,  1910,  Intestate,  unmarried,  and 
without  issue.  Walter  S.  Massey  died  May 
29,  1009,  without  Issue,  leaving  him  surrlv- 
Ihg  his  wife,  Harriet  M.  P.  Massey,  and  by 
his  will,  made  prior  to  his  marriage,  gave 
his  estate  to  his  sister,  Helen  F.  Massey. 
His  widow  elected  to  take  against  his  will, 
and  therefore  his  estate  Is  divisible  between 
her  and  Helen  F.  Massey.  Claim  was  made 
at  the  audit  on  behalf  of  Harriet  M.  P.  Mas- 
sey to  one-quarter  of  the  principal  of  the 
fund  held  in  .  trust  for  Margaret,  on  the 
ground  that  Walter  had  a  vested  Interest 
therein  in  remainder.  This  claim  was  re- 
sisted on  behalf  of  Helen  F.  Massey,  the  sur- 
viving child  of  testator,  on  the  ground  that 
the  Interest  of  Walter  was  contingent  upon 
his  surviving  Margaret,  and  having  died  in 
her  lifetime  he  took  no  part  thereof.  The 
auditing  Judge  held  that  the  interest  of  Wal- 
ter vested  in  him  at  the  time  of  the  testa- 
tor's death,  and  therefore  distributed  the  fund 
held  In  trust  for  Margaret  one-half  to  the 
trustees  for  Helen  F.  Massey  and  the  other 
one-half  as  part  of  Walter's  estate,  one-half 
to  his  widow  and  one-half  to  his  sister  Helen 
as  the  sole  legatee  under  his  will,  and  to  this 
distribution  the  present  exceptions  are  filed. 

"We  are  not  convinced  that  It  is  necessary 
to  decide  what  interest  Walter  Massey  had 
during  his  lifetime,  as  the  question  is  rather 
what  Interest  passed  to  his  estate  at  the 
time  of  the  death  of  Margaret. 

"This  distinction  is  pointed  out  in  Buzby's 
Appeal,  61  Pa.  111.  In  that  case  the  tes- 
tator devised  certain  real  estate  in  trust  for 
the  use  of  his  son  William  for  life,  and, 
after  his  death,  in  trust  for  his  children 
then  living  and  the  Issue  of  such  of  them  as 
should  be  deceased,  their  respective  heirs 
and  assigns,  in  equal  parts  or  shares,  etc., 
and  for  want  of  such  child  or  children  or 
lawful  Issue,  then  in  trust  for  the  use  of  his 
(testator's)  right  heirs  forever.  William  died 
without  issue,  and  the  decision  turned  on 
the  question  as  to  who  were  the  right  heirs 
of  the  testator  who  were  to  succeed  to  the 
estate  on  the  death  of  William  without  chil- 
dren or  issue  of  deceased  children.  Mr.  Jus- 
tice Williams,  in  a  clear  and  lucid  opinion, 
calls  attention  to  the  fact  that  many  cases 
in  Pennsylvania  had  decided  such  remainder 
interests  to  be  vested,  and  others  contingent, 
and  goes  on  to  s  ly :  'If,  then,  the  estate  de- 
vised to  the  testator's  right  heirs  was  a  vest- 
ed remainder,  the  heirs  at  his  death  took  the 
estate,  and  as  William,  the  devisee  for  life, 
was  one  of  the  te-stator's  heirs,  it  would  fol- 
low that  his  devisees  became  entitled  to  his 
share  on  the  termination  of  bis  life  estate. 
But  there  are  authorities,  and  among  them 
some  decisions  of  our  own,  which  show  that 
the  remainder  in  this  case  is  to  be  regarded 
as  contingent  rather  than  as  vested;  and  the 
weight  of  the  authorities  seems  to  be  in  fa- 
vor of  this  doctrine.  *  *  *  It,  then,  the 
remainder  is  to  be  regarded  as  contingent, 


In  whom  did  it  veatf  In  those  vr^u^  were 
heirs  of  the  testator  at  the  time  of  his  death 
or  in  those  who  were  heirs  at  the  death  of 
his  son  William?  The  remainder,  U  co:i 
tingent,  did  not  rest  till  WUliam's  death 
But  It  does  not  follow  that  It  vested  in  tbri^-.' 
who  were  the  heirs  at  liis  death.  If  It  did. 
then  it  was  doubly  contingent.  The  ereur 
upon  which  it  was  to  take  effect,  and  th- 
persons  to  whom  the  estate  was  llmitf^i. 
were  both  dubious  and  uncertain.  If  tbor<' 
was  no  uncertainty  as  to  the  class,  tbe  per- 
sons composing  this  class  could  only  tf 
known  and  ascertained  upon  the  death  of 
the  tenant  for  life.  If  tbe  remainder  ha>l 
been  expressly  limited  to  the  heirs  living  m 
the  death  of  the  testator.  It  would  bare  been 
contingent  in  view  of  the  doctrine  of  tb<> 
cases  last  cited.  And  the  question  reran- 
Who  are  the  testator's  right  heirs?  As  a 
general  rule  of  construction,  It  ia  well  set- 
tled that  a  devise  or  bequest  to  heirs,  or 
heirs  at  law  of  a  testator,  or  to  his  next  of 
kin,  will  be  construed  as  referring  to  those 
who  are  such  at  the  time  of  the  testator'^ 
decease,  unless  a  different  Intent  Is  plainly 
manifest  by  the  will' — citing  numeEoos  au- 
thorities. 

"And  speaking  of  the  word  'then,'  which, 
in  that  case  as  In  this,  is  used  at  tbe  begin 
ning  of  the  clause  giving  the  estate  over,  bv 
says:  'Nor  will  the  use  of  the  word  "then." 
as  Introductory  to  the  bequest  or  devise  ovtr 
after  tbe  death  of  the  tenant  or  legatee  for 
life,  prevent  the  general  rule  from  applyin:: 
unless  it  Is  so  used  as  clearly  to  Indicate 
that  the  next  of  kin,  or  heirs  living  at  tbt 
death  of  the  tenant  for  life,  are  intended  l>.v 
the  testator.'  Holloway  v.  Holloway,  5  Vw 
Jun.  399;  Ware  v.  Rowland,  2  Phillips,  6X'> 
Wharton  v.  Barker,  4  Kay  &  Johns.  4s"> 
*  *  *  The  limitation  in  these  word? 
'And  for  want  of  such  child  or  children,  or 
lawful  issue,  then  in  trust  for  the  use  and 
behoof  of  my  right  heirs  forever.'  Obvious- 
ly, the  word  'then'  Is  not  used  in  this  ciau^n 
as  an  adverb  of  time,  but  as  a  co'njunctioa 
signifying  in  that  case,  in  that  event  or  con 
tingency.  If  this  be  its  meaning,  there  1^ 
nothing  to  prevent  the  general  rule  from  ap- 
plying, and  the  words  must  be  construed  a^ 
referring  to  the  heirs  of  the  testator  at  tbi> 
time  of  his  death."  This  was  followed  and 
approved  in  Stewart's  Estate,  147  Pa.  3S3. 
23  AU.  609. 

"These  decisions  show  that  it  is  not  es!vii- 
tial  that  the  estate  must  vest  either  in  pc>>- 
session  or  Interest  in  the  ultimate  remaind«r- 
man  during  his  lifetime,  if  be  fills  the  d<^ 
scriptlon  as  one  who  is  to  take  In  default 
of  the  alternative  remaindermen.  In  tb^ 
present  case,  as  In  Buzby's  Appeal.  an<i 
Stewart's  Estate,  the  question  of  what  inter 
est  the  children  of  the  decedent  had  dnrios 
their  lifetime  is  of  no  Importance.  Tbe  qnei:- 
tion  before  us  Is  as  to  who  is  to  take  upon 
tbe  contingency  which  has  now  arisen;  that 
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l8  the  death  of  Margaret  Intestate  and  with- 
out issue.  Looking  at  the  will  to  find  who 
are  named  as  the  persons  to  take,  we  ascer- 
tain that  the  parties  answering  the  descrip- 
tion are  the  daughter,  Helen,  and  the  son, 
Walter,  and  no  other,  unless  either  of  them 
should  die  leaving  issue.  Had  either  of  them 
illed  leaving  issue,  the  issue  would  have  stood 
In  the  place  of  the  parent,  but  neither  of 
them  having  died  leaving  issue  the  vesting 
of  the  estate  In  them  cannot  be  afTected  by 
the  substitutionary  clause;  and,  as  far  as 
this  fund  Is  concerned,  the  will  is  to  be  con- 
strued as  though  the  substitutionary  clause 
bad  never  been  written.  Carstensen's  Es- 
tate, 196  Pa.  325,  46  Atl.  495. 

"Walter  Massey  and  his  sister  Helen  an- 
swer the  description  of  'my  other  children 
mentioned  In  this  my  will,'  and  the  estate 
must  pass,  under  the  doctrine  of  the  cases 
cited,,  to  or  through  them,  one  half  going  to 
the  trustees  of  Helen  and  the  other  half 
passing  to  those  entitled  to  Walter's  estate, 
namely,  his  widow  and  his  sister. 
"The  exceptions  are  dismissed." 
Argued  before  FELL,  C.  J.,  and  BROWN, 
MESTREZAT,  ELKIN,  and  STEWART,  JJ. 

Ell  Kirk  Price,  for  appellant     Alfred  I. 
PhllUpB,  for  appellee. 

BROWN,  X  William  Massey  died  testate 
February  18,  1891.  After  directing  that  the 
income  from  his  entire  estate  should  be  paid 
to  his  widow  for  life,  be  gave  one-third  of 
bis  residuary  estate  to  his  son,  Walter  8., 
absolutely,  and  the  balance  was  disposed  of 
as  follows:  "The  remaining  two-thirds  of 
my  estate  (subject  to  the  said  life  estate  of 
Income  to  my  said  wife)  I  give,  devise  and 
bequeath  onto  my  executors  hereinafter  men- 
tioned and  their  beirs  in  trust  to  pay  the 
net  income  thereof  equally  to  my  two  daugh- 
ters Margaret  R.  Massey  and  Helen  F.  Mas- 
sey for  tbelr  sole  and  separate  use  respec- 
tively for  their  respective  lives  so  that  the 
same  shall  not  be  liable  for  their  debts  and 
contracts  or  for  the  debts  or  contracts  of 
any  husband  that  they  may  take,  and  from 
and  after  their  respective  decease  upon  the 
further  trust  to  assign  their  respective  shares 
of  said  residuary  estate  to  and  among  their 
respective  child  or  children  or  their  issue  for 
such  share  interest  or  estate  as  my  said  re- 
spective daughters  whether  married  or  single 
may  respectively  by  will  or  writing  in  the 
nature  thereof  direct  limit  or  appoint  to  and 
among  their  children,  and  in  default  of  such 
appointment  upon  the  further  trust  to  assign 
and  convey  the  shares  of  my  said  daughters 
respectively  to  their  respective  child  or  chil- 
dren equally.  But,  if  my  said  daughters 
shall  die  without  leaving  any  child  or  chil- 
dren living  at  the  time  of  their  respective 
decease,  or,  if  leaving  such  then  living,  all 
should  die  during  minority  without  leaving 
issue  to  survive  them,  then  the  share  of  such 
so  respectively  dying  shall  accrue  to  and  be- 
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long  to  my  other  chUdreu  mentioned  in  this 
my  will  and  to  the  issue  of  any  of  them 
being  then  deceased,  such  iBSue  to  take  equal- 
ly the  share  their  parent  would  have  taken 
if  living,  the  share  coming  to  any  daughter  to 
be  held  by  my  executors  upon  the  trusts 
above  mentioned."  The  widow  of  the  testa- 
tor is  long  since  deceased,  and  the  son  Wal- 
ter died  May  29,  1909,  without  having  had 
issue.  He  left  a  widow  and  a  will,  by  the 
terms  of  which  he  gave  all  of  his  property 
to  his  sister  Helen.  His  widow  elected  to 
take  against  the  will,  and,  upon  the  audit 
of  the  account  of  his  executors,  she  was 
awarded  one  half  of  his  estate  and  his  sister . 
Helen  the  other  half.  Margaret,  th&  other 
daughter  of  the  testator,  died  July  13,  1910, 
intestate,  unmarried,  and  without  issue,  and 
the  question  before  the  court  below,  in  dis- 
tributing the  fund  in  the  hands  of  the  Phila- 
delphia Trust,  Safe  Deposit  &  Insurance 
Company,  substituted  trustee  for  the  two 
daughters  of  the  testator,  was  whether  the 
estate  of  Walter,  who  died  before  his  sister 
Margaret,  without  leaving  issue,  was  entitled 
to  share  in  the  distribution  of  the  fund  held 
in  trust  for  her.  From  the  decree  of  the 
court  below,  awarding  one-half  of  the  said 
trust  fund  to  the  estate  of  Walter,  Ills  sur- 
viving sister  Helen  has  appealed. 

The  auditing  Judge  awarded  to  Walter's 
estate  one-half  of  the  fund  held  In  trust  for 
his  sister  Margaret,  on  the  ground  that  his 
estate  had  a  vested  interest  in  her  trust  es- 
tate under  the  terms  of  his  father's  will.  In 
overruling  the  exceptions  to  the  adjudication 
and  confirming  it  the  court  below  avoided  a 
decision  as  to  what  interest  Walter  tiad  dur- 
ing his  life  in  the  fund  held  in  trust  for 
bis  sister,  holding  that  the  only  question 
before  it  was  what  interest,  if  any.  In  that 
fund  had  passed  to  his  estate  upon  her  death. 

If  the  testator  had  directed  that,  upon 
the  death  of  his  daughter  Margaret  without 
issue,  the  share  held  in  trust  for  her  should 
go  to  his  heirs  at  law,  the  heirs  to  take 
would  be  those  who  were  living  at  the  time 
of  Ills  death,  for  no  contrary  intent  appears 
in  his  will.  Buzby's  Api)eal,  61  Pa.  Ill; 
Stewart's  Estate,  147  Pa.  383,  23  Atl.  599; 
Fitzpatrick's  Estate,  233  Pa.  33,  81  Atl.  815. 
Walter  was  one  of  those  heirs,  and  his  estate 
would  now  take  his  share  in  his  sister's  trust 
estate;  but,  that  there  might  be  no  doubt 
as  to  the  intention  of  the .  testator  as  to 
who  should  take  if  Margaret  should  die  with- 
out issue,  be  declared  that  the  estate  held 
in  trust  for  her  should  belong  to  his  two 
other  children,  "to  my  other  children  men- 
tioned In  this  my  wUl  and  to  the  issue  of 
any  of  them  being  then  deceased."  Walter 
was  one  of  these  two  children ;  the  other  be- 
ing the  surviving  daughter.  The  survivor- 
ship was  confined  to  the  daughters.  Walter 
or  his  Issue  were  to  take  one-lialf  of  the 
trust  fund  without  condition  upon  the  death 
of  either  of  his  sisters  leaving  no  issue.  As 
Walter  died  without  leaving  issue,  the  11ml- 
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tatlon  over  to  bis  Issue,  If  he  shonld  die 
without  leaving  any,  becomes  utterly  -unim- 
portant as  a  substitutionary  clause,  and  need 
not  be  considered  in  the  distribution.  Car- 
stensen's  Estate,  196  Pa.  325,  46  AU.  495. 
The  clear  and  well-considered  opinion  of  the 
court  below  relieves  us  from  any  further 
discussion  of  the  questions  raised  by  the 
appellant. 
Decree  affirmed,  with  costs  to  the  appellee. 


CLABK  V.  SHARPB. 

(Supreme  Court  of  Neir  Hampshire.    Strafford. 
June  28,  1912.) 

1.  Landlord  and  Tenant  (S  125»)— Condi- 
tion OF  Premises  —  SuiTABiuTT  fob  Usb 
Intxinded. 

In  the  ordinary  contract  of  letting  there 
is  no  warranty  that  the  premises  are  reason- 
ably safe  or  suitable  for  the  uses  intended. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  U  441-448;  Dec  Dig. 
J  125.*] 

2.  Landlord  and  Tenant  (8  162*)— Injuries 
FROM  Defective  Condition  of  Premises- 
Landlord's  Liability. 

In  the  absence  of  any  warranty  or  of  de- 
ceit, fraud,  or  concealment  of  defects  not  open 
to  ordinary  observation,  on  the  part  of  the 
landlord,  the  tenant  takes  the  risk  of  the  con- 
dition of  the  premises,  and  the  landlord  Is  not 
liable  for  injuries  sustained  by  bim  during  his 
occupancy  by  reason  of  their  defective  condi- 
tion. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  {  629;  Dec.  Dig.  { 
162.»1 

3.  Landlord  and  Tenant  (|  169*)- Action 
FOR  Injuries— Question  for  Jury— Xeoli- 
OENCB  of  Landlord. 

In  an  action  by  a  tenant  for  the  death  of 
his  infant  child,  killed  because  the  cover  of  a 
privy  vault  tilted  downward  and  allowed  the 
child  to  fall  into  the  vault,  there  was  evidence 
that  the  dangerous  condition  was  caused  by 
the  rusting  of  the  hinges  and  the  decay  of  a 
support,  and  that  such  condition  was  not  dis- 
coverable by  ordinary  observation,  but  only 
when  an  attempt  was  made  to  lift  the  cover, 
and  that  the  landlord  had  been  in  the  habit  of 
examining  the  premises  to  see  if  repairs  were 
needed,  but  there  was  no  evidence  that  the 
landlord  had  ever  attempted  to  raise  the  cover. 
Beld,  that  the  evidence  did  not  authorize  the 
conclusion  that  the  landlord  knew  of  the  dan- 
gerous condition,  and  be  was  entitled  to  a  di- 
rected verdict 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  SI  644-646,  663-667, 
681-684;   Dec  Dig.  f  169.*] 

Transferred  from  Superior  Court,  Straf- 
ford County;    Plummer,  Judge. 

Action  by  William  J.  Clark,  administrator, 
against  Annie  J.  Sbarpe.  Verdict  for  plain- 
tiff, and  cause  transferred  from  Superior 
Court,  Strafford  County.  Defendant's  excep- 
tion to  denial  of  motion  for  a  directed  ver- 
dict sustained,  and  verdict  for  defendant 

June  16, 1910,  tbe  plaintiff's  Intestate,  who 
wag  bis  infant  daughter,  was  drowned  In  a 
privy  vault  upon  the  premises  occupied  by 
the  plaintiff  as  tenant  of  tbe  defendant  (a 


woman  76  years  old),  which  be  hired  of  her 
May  1,  1910.  At  the  conclusion  of  the  evi- 
dence tbe  defendant  moved  that  a  verdict  be 
directed  In  her  favor,  on  tbe  ground  that 
there  was  no  evidence  that  she  knew  of  the 
dangerous  condition  of  tbe  vault  cover  claim- 
ed to  have  caused  tbe  injury.  Tbe  motion 
was  denied,  subject  to  exception. 

Pierce  &  Galloway,  of  Dover,  for  plaintiff. 
Kivel  &  Hughes  and  Robert  Doe,  all  of  Do- 
ver, for  defendant 

PARSONS,  C.  J.  [1,  2]  Tbe  premises  were 
in  tbe  possession  of  tiie  plaintiff  as  tenant  of 
the  defendant  Tbe  right  of  his  child,  oc- 
cupying by  his  permission,  to  recover  of  the 
owner  for  injuries  received  through  defects 
in  the  premises,  la  no  greater  than  bis.  In 
the  ordinary  contract  of  letting  there  is  no 
warranty  that  tbe  premises  are  reasonably 
safe  or  suitable  for  the  uses  intended;  and 
in  the  absence  of  any  warranty,  or  of  deceit 
or  fraud  on  the  part  of  tbe  landlord,  tbe 
lessee  takes  the  risk  of  tbe  condition  of  tbe 
premises  and  cannot  make  the  landlord  re- 
sponsible for  injuries  sustained  by  him  dar- 
ing bis  occupancy  by  reason  of  defects  there- 
in. Towne  v.  Thompson,  68  N.  H.  317,  44 
Atl.  492,  46  L.  R.  A.  748.  Tbe  landlord  is 
not  liable  unless  there  Is  such  a  coucealmoit 
of  defects  not  open  to  ordinary  observation, 
which  cause  tbe  injury,  as  to  amount  to 
fraud  or  deceit  Gate  v.  Blodgett,  70  N.  H. 
316,  48  Atl.  281;  Dustln  v.  Curtis,  74  N.  H. 
266,  268,  67  Atl.  220,  11  L.  R.  A.  (N.  S.)  504. 
13  Ann.  Cas.  160. 

[3]  To  go  to  the  Jury,  tbe  plaintiff  was  re- 
quired to  offer  evidence  that  tbe  injury  was 
due  to  a  secret  defect  in  tbe  premises,  con- 
cealed from  ordinary  observation,  known  to 
tbe  defendant,  and  not  disclosed  to  and  on- 
known  by  the  plaintiff.  Cowen  v.  Suther- 
land, 145  Mass.  363,  14  N.  B.  117,  1  Am.  St 
Rep.  469.  Tbe  sole  question  presented  by 
the  defendant's  motion  is  whether  there  was 
evidence  from  which  it  could  be  found  that 
she  knew  of  the  defect  which  caused  tbe 
injury.  The  child  lost  ber  life.  It  could  he 
found,  because  tbe  covw  of  tbe  vault  tilted 
downward  from  lack  of  sufficient  support 
when  the  child  went  upon  it,  thereby  allow- 
ing the  child  to  fall  into  the  vault  below. 
The  question  therefore  is:  Did  tbe  def^id- 
ant  know  of  this  trap? 

There  was  evidence  that  the  condition  was 
caused  by  the  rusting  away  of  tbe  binges 
and  tbe  decay  of  a  support  intended  to  hold 
the  cover  at  tbe  rear.  Tbe  plaintlflTs  evi- 
dence was  that  tbe  condition  was  not  discov- 
erable by  ordinary  ol>servation.  The  trap 
was  not  discovered  until  an  attempt  was 
made  to  lift  the  cover,  when  it  tilted  down 
cornerwise,  returning  to  its  ordinary  posi- 
tion when  released.  There  was  no  evidence 
that  the  defendant  liad  attempted  to  raise 
the  cover,  or  had  ever  seen  it  done.    Ttie  de- 
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fendant  testified  tbat  she  did  not  know  of 
the  condition.  The  only  evidence  claimed  to 
support  the  verdict  came  from  the  defendant 
upon  cross-examination,  in  which  she  admit- 
ted tiiat  she  had  been  in  the  habit  of  exam- 
ining the  premises  to  see  If  repairs  were 
needed.  From  this  it  is  argued  tbat,  exam- 
ining for  tbat  purpose,  It  is  probable  she  no- 
ticed the  hinges  were  rusted  off;  and,  notic- 
ing that,  it  is  probable  she  made  further  ex- 
amination and  discovered  the  danger. 

The  Question  Is,  not  what  the  defendant 
ought  to  have  done,  or  what  she  ought  to 
have  known,  but  what  did  she  in  fact  do  and 
know.  There  was  no  evidence  that  she  had 
done  what  was  necessary  to  learn  the  dan- 
ger, and  the  conclusion  that  she  knew  what 
she  could  not  know  without  such  action  is  a 
mere  surmise  or  guess,  which  is  not  the  legal 
proof  the  law  requires.  There  Is  no  open, 
visible  connection  between  the  fact  proved — 
tliat  the  defendant  was  accustomed  to  ex- 
amine the  premises  to  see  if  repairs  were 
needed — and  the  conclusion  that  she  discov- 
ered, and  therefore  knew,  the  secret  danger 
cau^g  the  Injury.  These  principles  have 
t>een  so  often  relied  upon  that  it  Is  sutQclent 
to  cite  without  discussing  the  recent  cases  in 
which  they  have  been  elaborated.  Deschenes 
V.  Railroad,  69  N.  H.  285,  290,  46  Atl.  467; 
Carr  v.  Electric  Co.,  70  N.  H.  308,  310,  48 
Atl.  286;  Dame  v.  Car  Works,  71  N.  H.  407, 
52  Atl.  864; .  Cohn  v.  Saldel,  71  N.  H.  558, 
568,  569,  53  Ati.  800;  Reynolds  v.  Fibre  Co., 

73  N.  H.  126,  131,  59  Atl.  615.  The  absence  of 
all  evidence  that  in  making  the  examination 
of  the  premises  the  defendant  made  such  an 
Investigation  as  must  have  disclosed  to  her 
tbe  condition  of  the  cover  cannot  be  supplied 
by  guess  or  conjecture.    Wright  v.  Railroad, 

74  N.  H.  128,  ia3,  65  Ati.  687,  8  L.  R.  A.  (N. 
S.)  832,  124  Am.  St  Rep.  949;  Gibson  v, 
Railroad,  75  N.  H.  342,  344,  74  AU.  589.  Es- 
pecially must  this  be  true  when  no  inquiry 
was  made  of  the  defendant  whether  she  had 
ever  seen  tbe  cover  tilt  from  an  attempt  to 
lift  it  or  a  weight  placed  on  it,  which  the 
case  discloses  to  Iiave  been  the  only  means 
by  which  tbe  secret  defect  could  be  discover- 
ed. The  question  is  not  as  to  the  weight  to 
l>e  given  to  tbe  defendant's  denial  of  a  fact 
the  plaintiff  was  bound  to  prove,  but  merely 
whether  any  evidence  was  offered  In  the  af- 
firmative. 

The  case  discloses  none,  and  the  order  is: 
Exception  sustained;  verdict  for  the  defend- 
ant.   AH  concurred. 


FBIJX>WS  et  al.  T.  CHAMPION  INTERNA- 
TIONAL CO. 
(Supreme  Court  of  New  Hampshire.     Merri- 
mack.    June  28,  1912.) 

1.  Tbial  ({  121*) — Statement  of  Counsel. 

A  statement  of  counsel  in  objecting  to  doc- 
amentary  evidence,  that  "I  challeoge  tliis  book 


as  a  book  used  in  the  regular  course  of  busi- 
ness; I  don't  believe  it" — ^was  not  improper, 
when  not  made  under  such  circumstances  as  to 
leave  the  ImpresBtoQ  that  he  was  testifying. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {!  294-298,  300;    Dec.  Dig.  f  121.*]- 

2.  Tbiai.  (J  83*)— Reception  of  Evidencb— 

DlSCBETION   of  CODBT. 

In  assumpsit  for  the  cutting  and  hauling 
of  wood,  the  exclusion  of  plaintiff's  evidence 
of  the  details  of  transactions  with  its  employes, 
which  was  relevant  only  upon  the  collateral 
issue  of  its  good  faith,  rested  in  the  discre- 
tion of  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  85,  86;   Dec.  Dig.  {  33.*] 

S.  Assumpsit,  Action  of  (|  23*)— Evidbncb 

—Issues. 

Where,  in  assumpsit,  the  plaintiflCs  good 
faith  was  not  questioned,  the  exclusion  of  evi- 
dence on  such  subject  was  not  error. 

[Ed.  Note. — For  other  cases,  see  Assumpsit 
Action  of.  Cent  Dig.  if  130-152;    Dec.  Dig.  { 

Transferred  from  Superior  Court,  Merri- 
mack County;   Pike,  Judge. 

Assumpsit  by  T.  Fred  Fellows  and  others 
against  the  Champion  International  Com- 
pany. Transferred  from  the  superior  court 
on  plaintiffs'  exceptions.    Case  discharged. 

The  action  is  to  recover  for  cutting  and 
hauling  5,000  cords  of  pulp  wood.  The 
quantity  of  wood  delivered  by  the  plaintiffs 
was  the  only  matter  in  issue.  Trial  by  the 
court  The  exceptions  are  to  a  remark  of 
tbe  defendants'  counsel  and  to  the  exclusion 
of  certain  evidence. 

Niles  &  Upton  and  Remick  &  Jackson,  all 
of  Concord,  for  plaintiffs.  Streeter,  De- 
mond  &  Woodworth  and  Elwin  L.  Page,  all 
of  Concord,  for  defendants. 

YOUNG,  J.  [1]  The  defendants'  counsel, 
in  objecting  to  tbe  competency  of  a  book, 
said:  "I  challenge  this  book  as  a  book  used 
in  tbe  regular  course  of  business;  I  don't 
believe  it"  The  plaintiffs  contend  that  this 
remark  was  improper,  because  It  was  an  ex- 
pression of  opinion ;  in  other  words,  they 
contend  that  counsel  was  testifying.  If  that 
is  true,  or  if  the  remark  was  calculated  to 
give  the  court  that  impression,  either  be- 
cause of  its  form  or  the  circumstances  under 
which  it  was  made,  it  was  improper;  but 
if  it  was  not  calculated  to  give  the  court 
that  impression,  it  was  not  improper  merely 
because  of  its  form.  That  is,  the  remark 
was  all  right  unless  it  was  calculated  to 
give  the  court  the  Impression  that  counsel 
was  asking  him  to  tonslder  the  fact  that  he 
thought  the  book  was  not  one  used  in  the 
ordinary  course  of  business.  It  is  clear  that 
the  remark  was  not  calculated  to  give  the 
court  that  impression,  and  there  is  nothing 
to  show  tbat  it  had  that  effect 

[2]  The  second  exception  relates  to  the 
use  the  court  made  of  the  daybook  and  ledg- 
er in  which  the  plaintiffs'  accounts  with 
their  choppers  and  teamsters   (not  the  de- 
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fendants)  were  kept.  They  were  permitted 
to  use  those  books  to  show  the  quantity  of 
wood  they  paid  for  cutting  and  hauling ;  but 
the  court  excluded  the  details  of  the  ac- 
counts with  their  different  employte.  The 
plaintiffs  contend  that  this  was  error,  be- 
cause these  details  were  relevant  to  the  Is- 
"  sue  of  their  good  faith.  If  that  Is  conceded, 
It  does  not  help  them;  for  their  good  faith 
was  a  collateral  issue,  and  It  rests  with  the 
court  to  determine  when  and  how  far  it  is 
profitable  to  investigate  such  Issues. 

[3]  The  question,  therefore,  on  this  branch 
of  the  case  is  the  same  as  that  on  an  excep- 
tion to  the  denial  of  a  motion  for  a  nonsuit 
or  a  directed  verdict — whether  there  is  any 
evidence  to  sustain  the  finding.  Instead  of 
there  being  no  evidence  to  sustain  the  finding 
that  it  would  be  unprofitable  to  investigate 
the  Issue  of  the  plaintiffs'  good  faith,  there 
was  no  evidence  which  would  warrant  any 
other  finding;  for  that  they  acted  in  good 
fbith  was  not  questioned,  and  the  books 
were  admitted,  in  so  far  as  they  were  rele- 
vant to  the  other  matters  In  Issue. 

Case  discharged.    All  concurred. 


GEBKB  r.  COLONIAL  TRUST  CO.  et  al. 

SAME  V.  WILSON. 

(Court  of  Appeals  of  Maryland.    Feb.  29, 
1912.) 

1.  iNSAitx  Persons  (J  10*)— Guardianship- 
Appointment— Pboceedinqs— Who  May 
Institute. 

While  a  proceeding  for  an  adjudication  in 
lunacy  and  the  appointment  of  a  guardian  or 
committee  should  be  instituted  upon  the  initia- 
tive of  a  member  of  the  family  of  a  lunatic,  it 
may  be  instituted  by  others,  as  the  courts  are 
concerned,  not  with  who  commences  the  pro- 
ceeding, bat  rather  with  whether  it  is  for  the 
best  interest  of  the  allepd  lunatic  and  the 
people  among  whom  he  lives. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  {  18;    Dec.  Dig.  f  10.*] 
•2.  Insane  Pebsons  (8  43*)— Guabdianship— 
Payments  to  Foreign  Guardians— Policy 
or  State. 

Under  Code  1904,  art  16,  {f  231,  232, 
which  provide  that,  when  a  trustee,  committee, 
or  guardian  properly  appointed  by  a  court  of 
any  state  is  properly  bonded,  the  court,  having 
Jurisdiction  over  the  property,  may  direct  the 
payment  to  such  oSicer  of  the  principal  of  the 
trust  estate,  if  it  appears  to  be  advantageous 
to  the  cestui  que  trust  or  lunatic,  ordering  the 
payment  of  a  small  sum  hold  by  trustees  as  an 
accumulation  of  annuities  belonging  to  a  lu- 
natic, and  representing  the  interest  of  a  sum 
held  in  trust,  to  a  guardian  appointed  by  a 
California  court,  in  which  state  the  lunatic  was 
domiciled,  was  proper  as'  within  the  policy  of 
the  state  of  Maryland. 

[Ed.  Note.— For  other  cases,  see  Insane  Pet- 
nons.  Cent.  Dig.  $  08;    Dec.  Dig.  {  43.*] 

3.  Insane  Persons  (S  43*)— Guardianship- 
Qualification  OF  Guabkiax. 

And  the  fact  that  the  guardian  appointed 
was  secretary  of  the  hospital  in  which  the 
lunatic  was  an  inmate  is  not  sufCcient  to  render 
the  order  of  court  turning  over  such  accumu- 
lation to  him  improper,  where  there  was  no 
showing  that,  by  reason  of  his  position,  he  was 


liable  to  be  actuated  by  motives  other  than 
those  dictated  by  the  best  interests  of  the 
lunatic. 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  (  68;   Dec.  Dig.  f  43.*] 

j  4.  Courts  (J  514*)— Jurisdiction — Concub- 
bent— Circuit  Courts— Rights  to  Exclu- 
sive Jurisdiction. 

A  circuit  court  in  which  was  filed  •  biO 
I  to  have  a  committee  appointed  to  look  after  the 
,  affairs  of  a  lunatic  obtained  no  exclusive  juris- 
diction of  the  proceeding,  though  the  filing  oc- 
curred three  days  prior  to  the  appointment  of 
a  guardian  for  the  lunatic  in  a  California  coart. 
where  the  bill  was  filed  in  the  California  case 
theretofore,  and  another  circuit  court  had  at 
the  time  continuing  jurisdiction  for  the  admin- 
istration of  the  fund  and  trust  of  which  the 
lunatic  was  the  beneficiary. 

[Ed.  Note.— For  other  cases,  see  Coarta, 
Cent.  Dig.  §{  1434-1436;  Dec.  Dig.  {  514. •] 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City;  H.  Arthur  Stump,  Judge.  Ap- 
peal from  Circuit  Court  of  Baltimore  City; 
Chas.  W.  Heulsler,  Judge. 
i  In  an  action  by  Norman  H.  Oerke  against 
the  Colonial  Trust  Company  and  another, 
trustees  of  property  of  which  Walter  D. 
Gerke,  a  lunatic,  was  beneficiary,  Charles 
E.  Wilson,  as  foreign  guardian  of  the  lunatic; 
answered  under  oath.  To  an  application  by 
Charles  E.  Wilson,  as  the  foreign  gnardian 
of  a  lunatic,  to  have  money  due  the  Innatlc 
paid  over  to  him,  the  trustees  of  the  proper- 
ty and  Norman  H.  Gerke,  the  son  of  the  lu- 
natic, answered. .  From  a  judgment  in  both 
cases  for  the  guardian,  Norman  H.  Gerke  ap- 
peals.   Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PEAROE,  BURKE,  THOMAS.  PAT- 
TISON.  URNER,  and  STOCKBRIDOB,  JJ. 

Leigh  Bonsai,  for  appellant.  Richard  S. 
Culbreth,  for  appellees. 

I      STOCKBRIDGE,    J.     Two    appeals,    one 
{  from  the  circuit  court  No.  2  of  Baltimore 
I  city,  and  one  from  the  circuit  conrt  of  said 
;  city,  are  embraced  in  the  present  record. 
,  Both  deal  with  the  same  subject-matter,  and 
the  two  appeals  are  so  Inextricably  inter- 
woven that  It  is  necessary  to  consider  them 
together,  and  as  the  result  of  such  consid- 
eration arrive  at  the  proper  order  to  be  made 
in  each  case. 

By  the  will  of  Charles  Gerke  it  was  pro- 
vided that  after  the  death  of  the  testator's 
wife,  Elizabeth  V.  Gerke,  there  should  be 
paid  from  the  rest  and  residue  of  the  testa- 
tor's estate  the  interest  or  income  of  $6,000 
at  6  per  cent,  per  annum,  being  $300  per 
year,  to  his  son  Walter  Duncan  Gerke,  the 
same  to  be  paid  into  his  own  hands,  and  not 
to  or  into  the  hands  of  another  daring  the 
term  of  his  natural  life.  The  principal  sum 
of  $6,000  was  at  no  time  payable  to  the  said 
Walter  D.  Gerke,  but,  upon  his  death,  was  to 
go  to  and  become  the  property  of  the  issue 
of  his  body  living  at  the  time  of  his  death. 
Mrs.  Elizabeth  V.  Gerke  died  In  the  year 
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190T,  and  by  appropriate  proceedings  In  tbe 
circolt  court  the  Colonial  Trust  Company 
and  Thomas  Mackenzie  were  appointed  trus- 
tees to  carry  out  the  provisions  of  the  will 
of  Charles  Oerke.  In  the  year  1890  Walter 
r>.  Oerke,  who  was  then  resident  in  Califor- 
nia, was  adjudged  insane,  and  committed  to 
the  Mendocino  State  Hospital  as  an  insane 
pauper.  In  that  proceeding  there  was  no 
committee  or  guardian  appointed  either  of 
tbe  person  or  estate  of  Walter  D.  Gerke,  and 
it  was  not  until  upwards  of  eight  years  later 
that  the  annuity  provided  for  him  by  the 
will  of  his  father  came  Into  existence.  Dur- 
ing all  of  that  time  he  continued  to  be  an  in- 
mate of  the  hospital,  and  was  such  at  the 
time  when  all  of  the  proceedings  now  to  be 
considered  were  taken.  The  annual  interest 
or  income  provided  by  the  will  of  Charles 
Oerke  for  the  benefit  of  Walter  D.  Oerke 
began  to  accumulate  from  the  death  of  Mrs. 
Oerke,  but,  the  beneficiary  being  Insane  and 
no  committee  of  the  estate  having  -been  ap- 
pointed, the  trustee  could  not  make  any  pay- 
ments of  the  income  as  it  accrued,  and  hence 
it  has  accumulated  until  at  tbe  present  time 
it  amounts  to  something  over  $1,000.  It  Is 
manifest  that,  If  Walter  D.  Oerke  had  not 
been  insane,  the  trustees  could  and  ought  to 
have  paid  over  the  interest  to  him  from  time 
to  time  in  accordance  with  the  will  of 
Charles  Gerke  without  the  intervention  of 
iiuy  person  or  persons  whatsoever.  These 
trnstees  were  administering  their  trust  In 
tlie  circuit  court  of  Baltimore  city,  and  were 
re<]uired  to  account  to  that  court  for  tbe 
dlKcharge  of  their  duties  as  such  trustee. 

While  matters  stood  thus,  on  the  19tb 
May,  1911,  a  bill  was  filed  in  the  circuit 
court  No.  2  by  Norman  H.  Gerke,  claiming  to 
be  a  son  of  Walter  D.  Gerke,  praying  for 
subpoena  against  the  Colonial  Trust  Com- 
pany and  Thomas  Mackenzie,  trustees,  and 
by  an  amended  bill  filed  on  tbe  27th  Septem- 
ber, 1911,  the  court  was  asked  to  appoint  a 
committee  to  receive  from  ttie  trustees  the 
accumulated  Interest  and  income  of  1300  a 
year  thereafter  to  accrue,  or,  as  an  alterna- 
tive, for  the  appointment  of  a  trustee  or  re- 
ceiver for  the  same  puriwse,  and  that  the 
committee,  trustee,  or  receiver  should  apply 
the  Income  to  the  support  of  the  said  Walter 
D.  Gerke  in  such  manner  as  might  be  for  the 
best  interests  of  the  lunatic,  or  as  the  court 
might  direct.  Norman  H.  Gerke,  tbe  plaln- 
tiff  in  this  bill,  and  alleged  son  of  the  luna- 
tic, was  and  is  a  resident  of  the  state  of  Or- 
<>t;on,  and  simultaneously  with  the  filhig  of 
the  original  bill  he  filed  a  request  that  Leigh 
Bonsai  of  Baltimore  should  be  appointed  as 
such  committee.  One  week  before  the  filing 
of  tbe  bill  of  complaint  in  the  circuit  court 
No.  2,  a  citation  was  issued  from  the  superi- 
or court  of  Mendocino  county,  Cal.,  the  court 
in  which  Walter  D.  Oerke  had  been  adjudg- 
ed a  lunatic,  commanding  the  appearance  on 
tbe  22d  of  May  of  the  lunatic  to  show  cause 


why  Charles  E.  Wilson,  the  secretary  of  the 
hospital  where  Walter  D.  Gerke  was,  should 
not  be  appointed  as  bis  guardian,  and  on  the 
22d  of  May,  upon  the  affidavit  of  the  super- 
intendent of  the  hospital  that  Gierke  was  un- 
able to  attend,  the  court  appointed  Charles 
E.  Wilson  guardian  of  his  person  and  es- 
tate. This  proceeding  it  is  admitted  by 
counsel  in  these  appeals  was  conducted  in 
accordance  with  the  laws  of  the  state  of 
California,  was  regular  in  all  respects,  and 
it  was  further  admitted  that  the  said  Wil- 
son, as  guardian,  at  first  gave  bond  for  $600, 
and  that  thereafter  an  additional  boud  for 
$1,500  was  given. 

On  July  26,  1911,  Cliarles  B.  Wilson,  the 
guardian  appointed  in  California,  appeared 
to  the  bill  of  complaint  of  Norman  H.  Gerke 
in  the  circuit  court  No.  2,  and  filed  his  an- 
swer under  oath,  in  which  he  alleges  that  he 
was  entitled  to  receive  from  the  trustees 
under  the  will  of  Charles  Gerke  the  mone.vs 
in  their  hands  belonging  to  the  said  lunatic, 
and  also  the  installments  of  said  annuity 
thereafter  to  become  payable.  Three  days 
later  Mr.  Wilson  fiied  his  petition  in  tbe 
case  in  the  circuit  court  where  the  trust 
under  the  Mil  of  Charles  Gerke  was  being 
administered,  praying  that,  the  trustees'  pay 
over  to  him  as  guardian  of  the  lunatic  the 
accumulations  of  the  annuity  and  the  in- 
stallments thereof  which  should  thereafter 
become  due  and  payable.  The  bill  in  the 
circuit  court  No.  2  was,  upon  the  applica- 
tion of  the  attorney  for  the  plaintiff,  set  for 
hearing  upon  tbe  bill  and  answer  of  Charles 
E.  Wilson,  and  in  that  condition  all  tbe  al- 
legations In  the  answer  so  far  as  they  were 
material  to  the  case  there  pending  must  be 
regarded  as  admitted  to  be  true.  Tbe  peti- 
tion of  Wilson  in  the  circuit  court  was  first 
answered  by  the  trustees  and  subsequently 
by  Norman  H.  Oerke.  The  case  in  the  dr- 
cuib  court  No.  2  came  on  for  hearing  upon 
the  bill  and  answer,  and  by  order  of  that 
court  on  the  30th  September,  1911,  the  bill  was 
"dismissed  without  prejudice."  Tbe  petition 
in  tbe  circuit  court  apparently  also  was  taken 
up  upon  the  petition  and  answers,  and  that 
court  on  the  25th  October,  1911,  passed  a  final 
order  directing  the  payment  over  of  the  ac- 
cumulated income,  and  the  income  thereafter 
to  accrue,  to  Charles  E.  Wilson,  the  duly  ap- 
pointed guardian  of  the  person  and  estate 
of  Walter  D.  Oerke  under  the  proceedings 
in  the  California  court. 

[1]  The  contention  of  the  appellant  is  that 
tbe  proceeding  for  an  adjudication  In  lunacy 
and  the  appointment  of  a  committee  is  one 
which  ordinarily  is  and  should  be  instituted 
upon  the  initiative  of  a  member  of  the  fam- 
ily of  the  lunatic.  It  Is  undoubtedly  true 
that  in  the  vast  majority  of  the  cases  such  a 
proceeding  la  so  instituted,  but  that  fact  by 
no  means  precludes  the  institution  of  such 
a  proceeding  by  some  person  other  than  a 
relative  or  member  of  the  family.    It  is  mat- 
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ter  of  frequent  occurrence  that  proceedings 
of  tbls  character  are  set  in  motion  by  some 
friend  or  acquaintance  of  a  lunatic,  or  eren 
by  a  law  officer  of  the  state,  where  no  such 
proceeding  has  been  started  by  relatives  and 
friends,  and  that  with  which  the  courts  are 
mainly  concerned  Is  not  who  Institutes  the 
proceeding,  but  whether  the  proceeding  Is 
for  the  best  interest  of  the  Individual  al- 
leged to  be  lunatic,  and  of  the  people  among 
whom  he  lives. 

There  Is  no  suggestion  in  either  of  the  cas- 
es now  under  consideration  that  the  original 
adjudication  of  lunacy  was  not  properly  had. 
It  is  only  when  it  comes  to  the  question  of 
property  to  which  the  lunatic  is  entitled 
that  the  circuit  court  No.  2  was  asked  to  in- 
tervene by  the  appointment  of  a  committee, 
not  of  the  i)erson,  but  of  the  estate.  If  the 
lunatic  possessed  in  his  own  right  property, 
either  large  or  small  in  amount,  in  the  Ju- 
dicious handling  of  which  relatives  or  friends 
might  be  interested,  there  would  be  much 
force  In  the  contention  of  the  appellant,  and 
the  cases  cited  in  support  of  the  bill  of  Nor- 
man H.  Gerke  without  exception  deal  with  a 
condition  of  this  description.  But,  as  al- 
ready stated,  in  this  case,  the  lunatic  so  far 
as  appears  from,  the  record  has  nothing 
whatever  but  an  annuity  of  small  amount, 
probably  not  sufficient  to  pay  for  the  actual 
cost  of  his  proper  care.  The  corpus  of  the 
estate  from  which  this  annuity  is  to  be  de- 
rived is  in  the  hands  of  trustees  who  are  act- 
ing under  the  direction  of  a  court  of  com- 
petent jurisdiction,  and  those  trustees  are 
resident  in  Maryland.  Thus  the  corpus  of 
the  estate  is  here,  its  administration  is  un- 
der the  control  of  Maryland  courts,  and  the 
only  sum  payable  to  the  lunatic  or  to  a  com- 
mittee for  the  lunatic  is  an  annuity  of  small 
amount  Norman  H.  Gerke,  the  son,  is  not  a 
resident  of  this  state,  has  no  right  or  inter- 
est in  the  annuity  or  its  payment,  whatever 
may  be  his  Interest  in  the  corpus  after  the 
death  of  his  father,  and  therefore  can  in  no 
way  be  prejudicially  affected  by  the  payment 
of  the  annuity  to  the  guardian  appointed  by 
the  California  court  where  his  father  is. 

[2]  It  is  further  argued  on  behalf  of  the 
appellant  that  it  is  contrary  to  the  policy  of 
this  state  to  permit  the  estate  of  a  lunatic 
to  be  paid  over  to  a  nonresident  guardian  or 
committee.  This  contention  cannot  be  suc- 
cessfully maintained  in  view  of  the  language 
contained  In  sections  231  and  232  of  article 
16  of  the  Code.  .By  these  it  is  expressly  pro- 
vided that  when  a  trustee,  committee,  or 
guardian  has  been  appointed  by  a  court  of 
another  state  in  the  exercise  of  its  proper 
jurisdiction,  and  such  trustee,  committee,  or 
guardian  has  properly  bonded,  if  it  Is  made 
to  appear  to  be  for  the  Interest  and  advan- 
tage of  the  cestui  que  trust  or  lunatic,  that 
the  court  of  this  state  having  jurisdiction 
over  the  property  may  direct  the  payment 
over  to  such  foreign  trustee,  committee,  or 
guardian  of  the  principal  of  which  the  trust 


estate  consists.  This  enactment  of  the  Gen- 
eral Assembly  must  be  taken  as  defining  tlie 
policy  of  this  state,  and,  since  the  conrt  is 
thus  authorized  to  direct  the  payment  over 
of  the  principal  of  the  estate,  a  fortiori,  it  is 
so  authorized  where  the  property  is  income, 
and  In  the  shape  of  an  annuity  of  ao  small 
an  amount. 

[3]  Objection  to  the  passage  of  the  order 
of  the  circuit  court  directing  the  payment 
over  of  this  income  to  Mr.  Charles  El  Wilson 
was  also  based  upon  the  ground  that  be  was 
secretary  of  the  hospital  In  which  Walter  D. 
Gerke  was  an  inmate,  and  that  by  reason 
of  this  position  he  was  liable  to  be  actuated 
by  motives  other  than  those  dictated  by  the 
best  Interests  of  the  lunatic.  There  is  no 
allegation  of  any  misconduct  whatever  apon 
the  part  of  said  Wilson,  or  is  any  other  rea- 
son assigned  why  be  would  be  an  Improper 
person  to  act  as  such  guardian,  and  it  most 
be  assumed  In  this  condition  that  the  su- 
perior conrt  of  Mendocino  county  in  appoint- 
ing him  had  reason  to  believe  that  he  would 
be  a  proper  person  for  the  discharge  of  the 
duties  of  guardian.  If  in  the  future  it 
should  develop  that  he  is  not  properly  dis- 
charging bis  trust,  that  court  will  undoubt- 
edly upon  such  fact  being  made  known  to  it, 
exact  a  proper  discharge  of  his  duties  as 
guardian,  or,  if  need  be,  remove  him  from 
such  office. 

[4]  Some  stress  was  laid  in  argument  upon 
an  alleged  exclusive  jurisdiction,  claimed  to 
i  have  been  acquired  by  the  circuit  court  No. 
2  by  reason  of  the  bill  having  teen  ffied  there 
prior  to  the  appointment  of  Mr.  Wilson  by 
the  court  of  California,  and  prior  to  the 
filing  by  Mr.  Wilson  of  his  petition  in  the 
circuit  court.  This  contention  is  without 
force.  While  the  bill  in  the  circuit  court 
was  filed  three  days  prior  to  the  appointment 
of  Mr.  Wilson,  it  was  some  days  subsequent 
to  the  application  for  his  appointment,  and 
while  the  courts  of  this  state  are  not  ousted 
from  taking  jurisdiction  in  a  proper  case,  by 
reason  of  the  fact  that  a  proceeding  looking 
to  the  same  end  has  been  begun  In  the 
courts  of  a  sister  state,  they  ai-e  at  liberty 
to  take  the  fact  of  such  a  proceeding  into 
consideration  in  reaching  a  conclusion.  But. 
in  addition  to  tbls,  the  trusts  created  by 
the  will  of  Charles  Gerke  were  being  admin- 
istered under  the  supervision  of  the  circuit 
court,  and  had  been  for  a  considerable  time 
when  the  bill  was  filed  in  circuit  court  No. 
2  and  that  court  thus  had  full  jurisdiction 
over  the  fund  and  trust  at  that  time,  and 
full  relief  could  have  been  obtained  in  that 
court. 

It  follows  from  what  has  been  said  that 
no  error  is  perceived  in  the  order  of  circuit 
court  No.  2  in  dismissing  without  prejudice 
the  bill  filed  by  Norman  H.  Gerke,  and  that 
order  will  accordingly  be  affirmed.  Neither 
is  an  error  apparent  in  the  order  of  the  cir- 
cuit court  of  October  25th,  directing  the  pay- 
ment over  to  Mr.  Wilson  as  guardian  of  the 
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person  and  estate  of  Walter  D.  Gerke  of  the 
accumulated  Income  provided  for  by  tbe 
will  of  Charles  Oerke,  and  of  the  payment 
from  time  to  time  hereafter  as  it  shall  ac- 
crue of  the  further  Installments  of  such  in- 
come, and  that  order  will  be  likewise  aflSrm- 
ed.  A  motion  was  made  to  dismiss  the  ap- 
peal in  both  cases,  upon  the  ground  of  lack 
of  direct  interest  But,  without  passing  upon 
that,  it  has  seemed  wiser  to  cpnslder  the 
appeals  upon  their  merits,  where  considera- 
tions affecting  a  lunatic  were  concerned, 
and  the  one  asking  the  intervention  of  the 
court  stood  in  the  relationship  of  a  son. 

Xo.  28,  order  of  the  circuit  court  No.  2 
of  BalEimore  city  of  September  30,  1911, 
affirmed,  the  plaintiff,  Norman  H.  Oerke,  to 
pay  costs.  No.  29,  order  and  decree  of  the 
circuit  court  of  Baltimore  city  of  October  25, 
1911,  affirmed,  costs  to  be  paid  by  Norman 
H.  Gerke. 


VOIiLUM  V.  BEALL  et  al 

(Court  of  Appeals  of  Sfarylond.     March  26, 
1912.) 

1.  Judicial  Sales  (i  31*)— Vacating— InaP- 

EQVACT  OF  PBICE. 

Mere  inadequacy  of  price  is  not  sufficient 
to  invalidate  a  judicial  sale,  unless  it  be  so 
frross  and  unreasonable  aa  to  indicate  miscon- 
duct, fraud,  or  unfairness  on  tbe  part  of  the 
trustee;  and  if  the  trustee  acts  in  entire  good 
faith  in  making  the  sale  a  difference  of  op£uoD 
among  witnesses  as  to  tbe  value  of  the  proper- 
ty wul  furnish  no  ground  for  disturbing  the 
sale. 

[Ed.    Note. — For    other    cases,    see    Judicial 
Sales,  Cent  Dig.  |{  59-67;  Dec  Dig.  |  31.*] 

2.  Judicial  Sales  (J  31*)— Vacating— Gboss 
Inadequacy  or  Pxicb. 

Evidence,  upon  motion  to  ratify  a  judicial 
sale  of  real  estate,  held  not  to  show  that  the 
price  for  which  it  was  sold  was  grossly  inade- 
quate. 

[Ed.    Note. — ^For   other    cases,    see   Judicial 
Sales,  Cent  Dig.  SS  59-^7;  Dec.  Dig.  {  31.*] 

8.  JuDiciAi.  Sales  (|  31*)— Vacating— Faib- 

NESS  OF  Sale. 

Evidence,  upon  motion  to  ratify  a  judicial 
sale  of  real  estate,  AeJd  not  to  show  that  tbe 
sale  was  unfairly  made. 

[Ed.    Note.— For    other    cases,    see    Judicial 
Sales,  Cent  Dig.  U  59-67;  Dec  Dig.  {  31.*] 

4.  Jttdicial  Sales  (!  31*)— Manneb  of  Sale 
— In  Gboss  OS  IN  Fabcels. 

A  tract  of  land  was  advertised  for  sale  as 
three  parcels  used  as  a  single  farm,  and  to  be 
offered  first  in  three  separate  parcels,  and  then 
as  a  whole,  and  to  be  sold  in  the  manner  which 
brought  the  best  price.  The  sale  was  so  con- 
ducted, and  the  offer  of  the  farm  as  a  whole 
brought  the  highest  bid  and  was  accepted. 
Held,  that  there  was  nothing  to  prerent  bid- 
ding, or  to  affect  tbe  price  in  the  manner  of  the 
same,  so  as  to  warrant  a  refusal  to  confirm. 
[Ed.  Note.— For  other  cases,  see  Judicial 
'  Sales,  Cent.  Dig.  §{  59-67;   Dec  Dig.  {  31.*] 

5.  Appeal  and  Ebbob   (f  875*)— Review- 
Scope. 

On  appeal  from  an  order  ratifying  a  judi- 
cial sale,  questions  of  the  jurisdiction  of  the 
court  to  pass  the  decree  and  irregularity  In  the 
proceedings  cannot  be  reviewed;  such  questions 


being  matters  for  consideration  on  appeal  from 
the  decree. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |f  3541-3548;  Dec  Dig.  { 
875.*] 

6.  Judicial  Sales  ({  31*)— Consent  of  Pas- 
ties— Evidence. 

Evidence,  upon  a  bill  for  the  judicial  sale 
of  real  estate,  Md  to  show  tbat  complainant 
had  full  knowledge  of  the  proceedings  to  the 
date  of  decree,  and  consented  to  an  agreement, 
filed  by  her  counsel,  for  the  sale  of  the  property 
according  to  the  decree. 

[Ed.  Note. — For  other  cases,  see  Judicial 
Sales,  Cent.  Dig.  |g  59-67;  Dec.  Dig.  {  31.*] 

Appeal  from  Circuit  Court,  Frederick 
County;   Edward  C.  Peter,  Judge. 

Bill  by  Marie  A.  VoUdm  against  MaitCia 
Beall  and  the  Union  Trust  Company  of 
Washington,  D,  C,  for  the  sale  of  certain 
real  estate  and  for  partition.  From  an  order 
ratifying  the  sale  of  the  real  estate,  except 
as  to  one  tract,  complainant  appeals.  Af- 
firmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCE,  BURKE,  PAITISON,  URNER, 
and  STOCKBRIDGE,  JJ. 

Milton  6.  Umer,  for  appellant  John  S. 
Newman,  for  appellees. 

BRISCOE,  J.  The  original  biU  in  this 
case  was  filed  on  the  11th  day  of  January, 
1910,  in  the  circuit  court  for  Frederick  coun- 
ty by  tbe  appellant  against  the  appellees 
to  declare  a  certain  deed  from  them  to  their 
pother,  Josephine  B.  Beall,  deceased,  a 
trust,  and  for  a  sale  of  the  real  estate  de- 
scribed therein  and  the  distribution  of  the 
proceeds  of  sale  equally  between  them.  Sub- 
sequently the  bill  was  so  amended  as  to  in- 
clude In  the  proceedings  for  sale  two  other 
tracts  of  land  owned  b^  the  plaintiff  and 
tbe  defendant  Martina  Beall,  as  tenants  in 
common,  for  purposes  of  partition. 

The  appellant,  Marie  A.  Vollum,  and  the 
appellee  Martina  Beall  are  the  daughters 
aud  tbe  only  heirs  of  James  H.  Beall,  late  of 
Friederick  county,  deceased.  Mr.  Beall  died 
in  the  year  1870,  Intestate,  and  possessed  of 
the  three  tracts  of  land  described  in  the  orig-, 
inal  and  amended  bill.  The  first  tract  con- 
tained 224  acres,  the  second  tract  106  acres, 
and  the  third  tract  2V6  acres,  and  the  three 
tracts  were  contiguous  and  constituted  one 
farm.  Mrs.  Beall,  the  widow,  died  in  tbe 
year  1909,  leaving  a  will  by  which  she  de- 
vised whatever  Interest  she  might  have  in 
tracts  No.  1  and  2  to  tbe  Union  Trust  Com- 
pany of  the  District  of  Columbia,  to  sell 
and  pay  over  one  half  of  proceeds  of  sale 
to  the  defendant  Martina  and  the  other  half 
to  be  paid  to  tbe  plaintiff  Mrs.  Vollum,  after 
the  payment  therefrom  of  certain  debts  due 
by  the  testatrix. 

On  the  30th  day  of  June,  1910,  In  pursu- 
ance of  an  agreement  filed  in  the  case  be- 
tween the  plaintiff  and  defendants,  the  cir- 
cuit court  for  Frederick  county  passed  a  de- 
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cree  for  tbe  sale  of  all  the  property  mention- 
ed In  the  proceedings,  and  directed  that  the 
money  arising  from  the  sale  shall  "be  dis- 
posed of  under  the  agreement  filed"  in  the 
case.  Samuel  A.  Lewis  and  John  S.  Newman 
of  Frederick  county  were  appointed  trustees  | 
to  make  the  sale.  The  trustees  first  offered  | 
the  three  tracts  separately  at  public  auction 
and  reserved  the  bids,  and  then  ottered  the 
whole  tract  as  one  farm,  and,  receiving  a 
higher  bid  therefor,  sold  the  same  In  its  en- 
tirety to  the  defendant  Martina  Beall  for  the 
sum  of  $9,722.57;  she  being  the  highest  bid- 
der therefor. 

Subsequently  the  sale  was  reported  to  the 
court,  and  on  tbe  28th  of  September,  1910, 
five  exceptions,  and  on  the  17th  of  March, 
1911,  six  additional  exceptions,  were  filed  by 
the  appellant  to  its  ratification;  and,  after 
proof  taken  and  a  bearing,  the  court  below 
overruled  all  of  the  exceptions  and  ratified 
and  confirmed  the  sale,  except  as  to  a  small 
tract  of  woodland  containing  seven  acres, 
more  or  less,  and  designated  as  "Parcel  4," 
and  as  to  this  tract  the  sale  was  vacatecl 
and  set  aside.  And  it  is  from  the  order  rat- 
ifying the  sale  that  the  plaintiff  has  ap- 
pealed. ' 

While  the  ratification  of  the  sale  in  this 
case  Is  objected  to  for  a  number  of  reasons, 
those  mainly  relied  upon  by  the  appellant 
are,  first,  grossly  Inadequate  price,  and  the 
sale  was  unfairly  made;  second,  that  the 
property  should  not  have  been  sold  in  its  en- 
tirety, bat  as  separate  farms;  third,  the 
want  of  Jurisdiction  of  tbe  court  to  decree! 
tbe  sale,  and  tbe  property  was  not  sold  in 
accordance  with  the  decree;  and,  fourth,  be- ' 
cause  of  Irregularity  in  the  proceedings.       i 

[1-8]  We  have  ftirefully  examined  all  of 
the  exceptions  filed  and  the  grounds  urged 
at  the  hearing  of  this  case,  and  are  unable 
to  find  any  sufficient  reason  for  vacating  tbe 
sale.  Tbe  rule  is  well  settled  that  mere  In- 
adequacy of  price,  standing  alone,  is  not  suf- 
ficient to  invalidate  a  Judicial  sale,  unless  it 
be  so  gross  and  unreasonable  as  to  Indicate 
^misconduct,  fraud,  or  unfairness  on  tbe  part 
of  the  trustee.  The  difference  of  opinion 
among  witnesses  as  to  the  value  of  property 
will  furnish  no  proper  ground  for  disturbing 
a  sale  fairly  made,  and  if  the  trustee  acts 
in  entire  good  faith  In  making  the  sale.  The 
proof  does  not  sustain  the  contention  of  the 
exceptant  that  the  price,  for  which  the  prop- 
erty was  sold  was  grossly  inadequate,  and 
there  is  nothing  to  show  that  the  sale  was 
not  perfectly  fair  In  every  respect. 

The  property  was  extensively  advertised 
in  newspapers  published  In  Frederick  county, 
in  Montgomery  county,  Md.,  and  in  Loudoun 
county,  Va.,  and  also  by  handbills  largely 
circulated  In  the  above-named  places.  It  was 
advertised  as  three  parcels  of  land  which 
had  been  occupied  and  used  as  one  farm  of 
346  acres,  2  roods,  and  19  square  perches  of 
land,  and  that  it  would  be  offered  for  sale, 


first,  in  three  distinct  parcels,  as  described. 
the  bids  for  which  would  be  reserved,  and  it 
would  then  be  offered  as  a  whole  and  sold 
In  the  manner  in  which  the  best  price  could 
be  realized.  The  sale  was  well  attended  by 
persons  who  knew  the  property,  and  who 
were  able  to  purchase  It,  if  they  thought  the 
property  was  worth  more  than  it  brought  at 
the  sale  reported  by  tbe  trustees.  A  copy  of 
the  advertisement  of  sale  was  sent  and  re- 
ceived by  the  appellant  about  a  week  before 
the  day  of  sale,  and  there  was  no  reason 
why  she  could  not  have  attended  tbe  sale 
in  person,  as  she  admits  she  was  at  that  time 
In  the  city  of  New  York. 

Mr.  Belt,  who  testified  in  behalf  of  tbe 
exceptant,  and  who  lived  within  two  miles 
of  the  property,  and  who  had  been  agent  In 
its  management,  said  It  sold  for  more  than 
he  would  give  for  it  "I  attended  the  sale^ 
and  it  got  past  my  price."  The  testimony 
of  the  other  witnesses  for  the  excitant  is 
not  satisfactory  as  to  the  present  valne  of 
the  land,  although  some  of  them  testified 
that  some  of  the  pwcels  were  wortb  more 
per  acre  than  they  brought  The  seven  wit- 
nesses produced  on  the  part  of  the  appellee 
testified  in  effect  that  the  land  brought  all  It 
was  worth.  These  witnesses  were  all  famil- 
iar with  the  land;  several  of  them  owned 
adjoining  properties  and  attended  the  fiale 
as  prospective  bidders. 

[4]  Nor  do  we  think  that  the  proof  sus- 
tains the  contention  that  the  three  tracts 
should  have  been  sold  separately,  and  not  In 
its  entirety  as  one  farm.  It  was  offered  In 
separate  tracts,  and  they  brought  more  as 
one  farm  than  when  offered  separately.  Tbe 
mode  of  advertisement  of  sale,  under  the  cir- 
cumstances, could  not  have  affected  the  price 
or  prevented  i)ersons  from  bidding  on  tbe 
property.  There  Is  nothing  in  either  tbe 
agreement  of  counsel  as  a  basis  for  tbe  de- 
cree, or  in  the  decree  Itself,  which  could  be 
construed  as  prohibitive  of  the  mode  and 
method  adopted  by  the  trustees  for  the  sale 
of  the  property,  or  departure  from  the  de- 
cree itself  in  any  essential  particular,  so  as 
to  prevent  a  ratification  of  the  sale.  Tbe 
bids  for  the  property,  when  offered  separate- 
ly, under  the  facts  of  the  case,  furnish  a 
proper  basis  for  the  distribution  of  the  pur- 
chase money,  under  the  agreement  and  tbe 
decree.  The  fund  can  be  equitably  appor- 
tioned among  the  several  tracts,  and  was  the 
principle  and  method  adopted  and  approved 
in  Cornell  v.  McCann,  48  Md.  596. 

[6]  The  third  and  fourth  objections,  as  to 
the  Jurisdiction  of  the  court  to  pass  the  de- 
cree and  the  Irregularity  la  the  proceedings, 
are  without  merit,  and  are  not  properly  be- 
fore us  on  this  appeal,  because  presenting 
matters  solely  against  the  ratification  of  the 
sale.  Slingluff  v.  Stanley,  Trustee,  06  Md. 
220,  7  Atl.  261;  Wlckes  v.  Wickes,  9S  Md. 
307,  56  Atl.  1017.  The  court,  we  Uilnk. 
clearly  had  Jurisdiction  on  the  pleadings  to 
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PASS  tbe  decr«e  for  a  sale  of  the  property; 
and  theP!  is  no  such  departure  from  the  de- 
cree as  to  prevent  the  ratification  of  the  sale 
by  this  court  The  parties  to  the  decree 
were  concluded  by  the  decree  until  It  Is  set 
aside  or  reversed  on  appeal. 

The  case- of  Eerchner  v.  Eempton,  47  Md. 
568,  relied  upon  by  the  appellant  Is  entirely 
unlllie  this.  In  that  case,  Mrs.  Eempton,  the 
appelliee,  had  no  counsel,  never  consulted 
with  a  Inivj-er,  and  had  no  knowledge  of  the 
ngreement  for  the  decree,  which  was  signed 
by  counsel  submitting  the  case  for  a  decree. 
Judge  Bowie,  in  delivering  the  opinion  of 
the  court,  said  there  Is  no  evidence  of  ex- 
press authority  being  given  by  the  appellee 
to  the  solicitor  to  represent  her,  and  none 
from  which  such  authority  could  be  reason- 
ably implied.  The  decree  in  that  case  was 
held  to  be  null  and  void,  because  tbe  act  of 
the  solicitor,  so  far  as  he  undertook  to  rep- 
resent the  appellee,  in  signing  the  agreement 
for  decree  was  unauthorized ;  and  It  was 
apparent  that  there  was  an  entire  want  of 
jurisdiction  of  the  court  to  decree  a  sale  to 
bind  the  separate  estate  of  the  feme  covert^ 
Mrs.  Eempton. 

[<]  In  the  case  at  bar,  the  original  and 
amended  bills  were  filed  on  behalf  of  the 
plaintifF  by  Messrs.  Samuel  A.  Lewis  and  P. 
F.  Pampel,  solicitors  for  the  complainant, 
and  an  answer  thereto  filed  by  Mr.  John  8. 
Newman,  solicitor  for  the  defendant  M.irtina 
Beall.  The  agreement  of  counsel,  submit- 
ting the  case  for  a  decree,  is  dated  June  30, 
1910,  and  is  signed  by  Messrs.  Lewis  and 
Pampel,  solicitors  for  complainant,  and  by 
Mr.  Newman,  solicitor  for  defendant.  On 
the  same  day,  tbe  decree  was  passed  ap- 
pointing Messrs.  Lewis  and  Newman  trustees 
to  make  the  sale,  representing  plaintifTs  and 
defendants. 

It  appears  that  the  agreement  is  practi- 
cally in  accordance  with  the  compromise  the 
plaintiff  authorized  her  attorneys  to  make. 
She  testified  that  Mr.  Pampel  Introduced  her 
to  Mr.  Lewis,  and  that  she  recognlze<l  him 
as  her  attorney;  that  she  visited  Fre<lerick 
city,  spent  a  week  there,  and  compromised 
"it"  and  gave  her  sister  $800.  "I  objected 
to  giving  her  the  $800,  but  to  get  It  out  of 
the  Trust  Go.  I  gave  it  to  her."  She  also 
testified  that  it  was  understood  and  agreed 
by  her  tliat  the  property  was  to  be  sold, 
and  her  sister  was  to  get  $800  out  of  the 
proceeds.  She  further  testified,  upon  cross- 
examination,  in  answer  to  tbe  following  in- 
terrogatories: "Q.  27.  You  authorized  your 
attorney  to  enter  into  an  agreement  by  which 
tbe  land  was  to  be  sold;  your  sister  was  to 
be  paid  $800  out  of  your  portion  of  it?  A. 
Anyway,  I  thought  It  would  be  conducted 
differently.  Q.  28.  You  say  you  thought  It 
would  have  been  conducted  differently.  In 
what  respect?  A.  I  thought  I  should  have 
been  consulted  about  the  selling.    I  should 


have  been  told  to  be  at  the  sale.  I  was  not. 
Mr.  Lewis  should  have  notified  me  to  be 
here  at  the  sale.  My  sister  was  here  at  the 
sale.  She  was  notified,  and  they  should  have 
told  me.  I  have  no  experience  in  this  kind 
of  things.  Q.  29.  Didn't  you  receive  a  copy 
of  the  .  advertisement  of  the  sale  about  a 
week  before  the  date  of  the  sale?  A.  Yes, 
sir.  Q.  30.  Where  were  you  at  that  time? 
A.  I  was  in  New  York."  It  is  impossible  to 
examine  tbe  proof  In  this  record  without 
being  satisfied  that  the  plaintiff  had  full 
knowledge  of  the  proceedings  to  date  of  de- 
cree, and  consented  to  tbe  agreement,  filed 
by  her  counsel,  for  the  sale  of  the  property 
according  to  the  decree. 

Tbe  remaining  objections  to  the  sale  are 
fully  covered  by  what  we  bave  already  said ; 
and,  as  we  are  convinced  from  the  record 
that  the  trustees  acted  in  entire  good  faith 
in  making  the  sale,  and  as  there  is  an  ab- 
sence of  proof  to  sustain  tbe  exceptions,  the 
order  of  court  appealed  from  will  be  af- 
firmed. 

As  to  parcel  4,  the  appellant's  exception 
was  sustained,  and  the  sale  not  ratified. 
Tbe  purchaser  was  allowed  a  ratable  abate- 
ment on  account  of  the  purchase,  and  there 
has  been  no  appeal  from  this  part  of  the 
order. 

Decree  affirmed,  with  coists. 


MUTUAL  FIRE  INS.  CO.   OF  MONTGOM- 
ERY COUNTY  V.  PICKETT. 

(Court  of  Appeals  of  Maryland.    March  26, 
1912.) 

1.  Insobahcb  (I  665*)— Action  on  Policy— 
Burden  of  Pboof— Notick  and  Pboof  of 
Loss. 

Evidence,  in  an  action  on  a  fire  policy, 
held  not  to  sustain  plaintifTs  burden  of  show- 
ing either  a  compliance  -with  tbe  insurer's  de- 
mand, under  the  terms  of  the  policy,  for  his 
books  of  account,  bills,  etc.,  or  that  it  was 
Impossible  for  bim  to  comply. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {{  1555,  1707-1728;  Dec.  Dig.  { 
665.*] 

2.  Insurance  (S  612*)— Noticb  and  Pboof  of 
Loss— Effect  of  Reqvibembnt  ok  Polict. 

The  object  of  a  condition  in  a  policy  re- 
quiring the  insured,  on  request,  to  furnish 
books  of  account,  bills,  etc,  and  providing 
that  until  such  proof  is  made  no  loss  shall  be 
paid,  is  to  protect  the  insurer  by  furnishing 
It  with  means  of  testing  the  acciiracy  of  the 
proofs  of  loss;  and  until  the  insured  can  show 
that  he  has  complied  with  such  demand,  or 
that  it  was  not  possible  for  him  to  do  so  by 
the  use  of  all  reasonable  means,  he  cannot  sue 
on  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  fj  1520-1528;  Dec.  Dig.  §  612.*] 

3.  Insubancb  a  542*)— Notice  and  Proof  of 
Loss— Pboditction  of  Books— Excuse  fob 
Failvbe  to  Pkoducb. 

Where  the  insured  shows  that  he  could 
not,  by  the  use  of  such  reasonable  means  as 
were  within  his  power,  secure  bills  or  dupli- 
cates, it  is  a  sufficient  excuse  for  his  failure 


*For  oilier  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  t  Rep'r  Indexee 


Digitized  by  CjOOQIC 


1098 


8S  ATLANTIC  BEPOBTER 


(Md. 


to  comply  with  a  demand  for  them,  made  un- 
der a  provision  in  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  »  1340-1340;    Dec.  Dig.  i  542.»] 

Appeal  from  Circuit  Court,  Baltimore 
County;  Frank  1.  Duncan,  Judge. 

Action  by  Charles  D.  Pickett  against  the 
Mutual  Fire  Insurance  Company  of  Mont- 
gomery County.  Judgment  for  plaintiff,  and 
-defendant  appeals.    Reversed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCB,  BURKE,  THOMAS,  PATTISON, 
TJRNER,  and  STOCKBRIDGE,  JJ. 

B.  B.  Lee  Smith,  for  appellant  John  Q. 
Rogers,  for  appellee. 

THOMAS,  J.  The  appeal  In  this  case  Is 
from  a  Judgment  recovered  on  a  fire  insur- 
ance policy  issued  by  the  appellant  and  cov- 
-ering  property  owned*  by  the  appellee. 

The  property,  which  consisted  of  a  stock 
•of  goods  in  a  "general  store"  kept  by  the 
appellee  at  Florence,  Md.,  was  entirely  de- 
stroyed by  fire  on  the  12th  of  March,  1909; 
and,  the  insured  and  insurance  company  be- 
ing unable  to  agree  on  the  amoimt  of  the 
loss,  suit  was  brought  on  the  policy  in  the 
circuit  court  for  Howard  county.  The  case, 
at  the  Instance  of  the  defendant,  was  sent 
to  the  circuit  court  for  Baltimore  county  for 
trial,  and  the  plaintiff  recovered  In  that 
court  a  verdict  and  Judgment  for  the  full 
-amount  of  the  insurance  and  Interest 

The  record  contains  but  one  exception,  and 
It  relates  to  the  ruling  of  the  court  below  on 
the  prayers,  and,  in  our  view  of  the  case,  it 
is  only  necessary  to  determine  on  this  ap- 
peal whether  there  was  sufficient  evidence 
to  show  that  the  plaintiff  fairly  complied 
with  th«  condition  of  the  policy  which  pro- 
vided that,  "whenever  required,  the  assured 
or  person  claiming  shall  produce  and  exhibit 
the  books  of  account,  bills  of  purchase,  or 
duplicates  thereof,  and  other  vouchers  to 
the  Insurers  or  their  specially  authorized 
agent  in  support  of  the  claim,  and  permit 
«xtracts  and  copies  thereof  to  be  made ;  and 
also  exhibit  to  any  person  or  persons  named 
'by  this  company,  and  permit  to  be  examined 
by  them,  any  property  damaged  on  which 
any  loss  is  claimed,  and  shall  also.  If  re- 
quired, submit  to  an  examination  or  exam- 
inations under  oath  by  the  agent  or  attorney 
of  this  company,  and  answer  all  questions 
touching  his,  her  or  their  knowledge  of  any- 
thing relating  to  such  loss  or  damage,  and 
subscribe  and  make  oath  to, such  examina- 
tion, the  same  being  reduced  to  writing.  And 
until  such  proofs,  examinations,  declarations, 
certificates  and  exhibitions  are  produced  and 
permitted  by  the  claimant  (when  required)  as 
above,  the  loss  shall  not  be  payable." 

[1]  It  appears  from  the  testimony  of  the 
plaintiff  that  his  books  and  papers  were  also 
■destroyed,  but  that  he  made  out  an  Itemized 
list  of  the  things  In  the  store  "two  weeks 


after  the  fire,  when  it  was  fresh  in  bis  mem- 
ory." The  defendant  was  not  satisfied  with 
the  proof  of  loss  presented  by  the  plaintiff, 
and  wrote  him,  requesting  duplicate  bills  of 
all  purchases  made  by  him  within  nine 
months  before  the  fire.  In  reply  to  tbls  de- 
mand of  the  company,  the  plaintiff  s^t  th-^ 
defendant  a  number  of  bills  from  mercbanta 
with  whom  be  bad  been  dealing;  but.  ac- 
cording to  bis  own  testimony,  in  a  great  num- 
ber of  Instances,  he  not  only  failed  to  pro- 
duce bills  of  articles  pordiased  within  the 
specified  time,  but  made  no  effort  to  secure 
or  furnish  them.  For  instance,  he  states  he 
bought  axle  grease  from  the  Standard  Oil 
Company;  that  the  company's  wagon  came  to 
his  store  every  two ' weeks;  that  be  "bought 
some  things  from  the  Standard  Oil  Company 
within  nine  months,  but  did  not  famish  any 
bills  to  defendant  and  does  not  know  wheth- 
er he  made  an  effort  to  do  so."  Again,  he 
states  that  be  had  in  bis  store,  at  the  time 
of  the  fire,  about  300  pounds  of  meat;  that 
he  bought  meat  from  a  number  of  persons 
named  by  him  who  lived  In  the  neighborhood, 
and  from  whom  he  thinks  he  could  bare  got- 
ten bills  for  the  meat  purchased  if  be  asked 
for  them ;  that  he  furnished  a  bill  from 
Snoop  Bros.,  bnt  did  not  famish  bills  from 
the  others  from  whom  he  purchased  meat 
within  the  nine  months;  that  be  did  not  try 
to  get  a  bill  for  meat  purchased  from  Hr. 
Driver ;  that  be  bought  fresh  meat  from  Mr. 
Condon  in  February,  1909,  bat  did  not  fur- 
nish any  bill  from  him;  that  he  did  not  get 
them  from  any  customers  "that  he  was  tak- 
ing things  from  In  trade;  did  not  try  to  get 
them,  and  did  not  go  to  them."  He  says, 
further,  that  he  had  on  hand,  at  the  time  of 
the  fire,  five  or  six  hundred  pounds  of  coffee 
and  tea,  but  did  not  "furnish  bills  for  ct^ee 
and  tea,  because  he  did  not  think  to  get  those 
bUlB." 

It  does  not  appear  what  the  bills  or  proof 
of  loss  furnished  by  the  plaintiff  to  the  de- 
fendant amounted  to;  but  it  does  appear 
that,  in  addition  to  the  items  we  have  al- 
ready referred  to,  much  of  the  property  pur- 
chatied  by  the  plaintiff  within  nine  months 
before  the  fire,  which  was  said  to  have  been 
destroyed  and  for  which  plaintiff  sought  to 
recover,  was  not  covered  by  the  bills  pro- 
duced, and  the  evidence  falls  to  show  that  he 
made  any  effort  to  secure  bills  for  such  prop- 
erty, or  that  it  was  impossible  for  him  to 
obtain  them. 

The  plalntlfTs  first  prayer  required  the 
Jury  to  find  that  he  furnished  duplicate  bills 
of  all  purchases  made  by  him  within  nine 
months  prior  to  the  12tb  of  March,  1900, 
the  date  of  the  fire,  as  far  as  it  was  pos- 
sible for  him  to  do  so  under  aU  the  cir- 
cumstances of  the  case.  The  defendant  spe- 
cially excepted  to  this  prayer,  on  the  ground 
that  there  was  no  evidence  in  the  case  to 
show  that  the  plaintiff  did  famish  duplicate 
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bills  of  purchases  made  within  the  specified 
time,  as  far  as  It  was  possible  for  him  to 
do  so,  and  by  Its  second  prayer  requested 
the  court  below  to  Instruct  the  Jury  that, 
under  the  condition  of  the  policy  referred 
to.  It  was  the  duty  of  the  plaintiff,  when 
required  by  the  defendant,  to  produce  to  the 
company  duplicates  of  his  bills  of  purchase, 
before  the  loss  could  be  payable;  that  the 
plaintiff  was  required  by  the  defendant  to 
furnish  duplicate  bills  of  purchase  made  by 
him  within  nine  montlis  before  the  fire;  that 
It  Indisputably  appears  from  the  evidence 
that  he  did  not  produce  to  the  defendant  a 
number  of  said  bills  or  duplicates  thereof, 
and  that  he  has  not  shown  that  It  was  im- 
possible for  him  to  do  so,  and  that  therefore 
their  verdict  should  be  for  the  defendant. 
The  evidence  In  the  case,  to  which  we  have 
alluded,  shows  that  the  learned  court  below 
erred  In  overruling  the  exception  and  reject- 
ing the  prayer  referred  to. 

The  condition  of  the  policy  with  which 
we  are  here  dealing  w^s  construed  by  this 
court  in  the  case  of  Farmers'  Fire  Ins.  Co. 
v.  Mlspelhom,  50  Md.  180.  In  that  case 
Judge  Alvey  said:  "The  Insured  was  not 
only  bound  to  produce  and  exhibit  to  the 
company  or  its  agents,  upon  being  required 
to  do  BO,  the  bills  of  purchase,  if  within  bis 
power  or  control,  but.  If  they  were  destroy- 
-ed,  as  he  himself  proved,  he  was  bound  to 
produce  duplicates  thereof,  If  it  was  possi- 
ble for  him  so  to  do.  And  it  was  no  excuse 
for  his  failure  to  produce  such  duplicates 
-that  they  were  not  In  bis  possession  or  at 
his  command  at  the  time  of  the  demand 
made;  If  they  could  have  been  had  I  y  appli- 
cation to  those  who  could  have  furnished 
them,  he  was  bound  to  secure  and  exhibit 
them  as  required.  Compliance  with  this  con- 
dition, if  required  by  the  company,  was  In- 
dispensable to  the  Insured's  right  of  action, 
and  there  is  no  answer  to  the  objection  that 
he  failed  to  comply,  unless  he  could  show, 
either  that  compliance  bad  been  waived,  or 
that  performance  of  the  condition  bad  be- 
come Impossible  without  fault  of  his  own." 
It  Is  true  that,  notwithstanding  the  plaintiff 
stated  that  be  told  the  agent  of  the  com- 
pany that  be  could  not  get  the  duplicates 
required,  and  further  stated  that  he  did  not 
furnish  them,  and  did  not  apply  to  any  one 
from  whom  he  purchased  goods  to  furnish 
bhn  duplicate  bills  of  purchase,  the  court, 
in  reversing  the  Judgment  in  favor  of  the 
plaintiff,  said  that  there  were  some  circum- 
stances before  the  Jury  reflecting  upon  the 
^luestlon  of  the  inability  of  the  plaintiff  to 
gratify  the  demand  of  the  defendant,  and 
that  the  prayer  of  the  defendant  should  not 
have  sought  to  withdraw  that  question  from 
the  Jury. 

That  case  was  before  this  court  again  (Mls- 
pelhorn  v.  Farmers'  Fire  Ins.  Co.,  53  Md. 
475)  on  appeal  from  a  Judgment  in  favor  of 
the  defendant,  and  the  same  learned  Judge, 


in  approving  the  rejection  of  plaintiff's  third, 
fourth,  and  fifth  prayers,  then  said:  "Wheth- 
er It  was  possible' or  Impossible  for  the  plain- 
tiff to  produce  dnpllcatfe  bills  of  purchase 
was  purely  a  question  of  facts,  to  be  deter- 
mined by  the  Jury  from  all  of  the  evidence 
before  them;  and,  though  It  might  be  found 
that  it  was  impossible  to  produce  duplicate 
bills  of  purchase  of  a  certain  class,  that  fact 
did  not  excuse  the  nonproduction  of  those 
that  could  have  been  obtained  by  a  bona  fide 
effort  on  bis  part.  The  plaintiff  could  not 
be  relieved  from  the  duty  Imposed  upon  him 
by  the  contract  by  simply  sending  out  his 
wife  to  procure  duplicate  bills  from  parties 
with  whom  she  bad  been  In  the  habit  of 
dealing;  nor  could  be  meet  the  requirement 
of  the  condition  in  the  policy  by  showing 
that  he  supposed  or  believed  that  duplicate 
bills  could  not  be  obtained.  The  burden  of 
proof  was  upon  him  to  show;  that  It  was  not 
possible  for  blm  to  comply  with  the  terms 
of  the  condition  by  the  use  of  all  reasonable 
means  within  his  power." 

In  the  case  at  bar,  the  plaintiff  not  only 
failed  to  meet  the  burden  of  proof  that  was 
upon  him  to  show  that  It  was  Impossible 
for  him  to  comply  with  the  terms  of  the 
policy,  but  he  states  that  he  could  have 
gotten  some  of  the  bills  If  he  had  asked  for 
them,  and  that  he  did  not  try,  ma^e  no  ef- 
fort, and  did  not  think  to  get  others. 

[21  The  object  of  the  condition  of  the  pol- 
icy in  question  Is  to  protect  the  insurer,  by 
requiring  the  Insured  to  produce  the  means 
by  which  the  insurance  company  can  test  the 
accuracy  of  the  proof  of  loss  furnished  by 
him.  It  does  not  exact  from  the  Insured 
anything  unreasonable  or  Impossible;  and, 
until  he  can  show  that  he  has  complied  with 
a  demand  to  furnish  bills  of  purchase,  or 
duplicates  thereof,  or  that  it  was  not  possi- 
ble for  him  to  do  so,  by  the  use  of  all  rea- 
sonable means  within  his  power,  he  cannot 
maintain  an  action  on  the  policy,  unless  the 
Insurance  company  has  waived  its  demand. 
By  the  terms  of  the  contract  upon  which 
the  Insured  in  this  case  relies,  the  loss  is 
not  payable  until  the  condition  has  been 
compiled  with,  or  is  waived  or  shown  to  be 
Impossible  to'  be  performed.  Therefore,  In 
order  to  make  out  a  case,  the  Insured  was 
required  to  show,  either  that  be  had  com- 
plied with  the  condition,  that  It  was  not  pos- 
sible for  him  to  do  so,  or  that  it  had  been 
waived  by  the  Insured;  and  upon  his  failure 
to  meet  this  burden  upon  him  the  defendant 
was  entitled  to  a  verdict  In  Its  favor. 

[8]  There  may  be  cases  where  the  Insured 
cannot,  by  the  use  of  such  reasonable  means 
as  are  within  his  power,  secure  bills  of  pur- 
chase, or  duplicates  thereof;  and  when  that 
Is  shown  to  be  the  case  it  is  a  sufficient  ex- 
cuse for  a  failure  to  comply  with  a  demand 
for  them  under  a  provision  like  the  one  In 
question.  Mlspelhom  v.  Farmers'  Fire  Ins. 
Co.,  supra;   Coleman  t.  N.  Y.  Bowery  Fire 
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Ins.  Co.,  ITT  Pa.  239,  35  Atl.  729.  But 
where  a  party  who  has  deliberately  entered 
into  a  contract  Invokes  tHe  Jurisdiction  of 
a  eonrt  to  enforce  it,  he  must  show  com- 
pliance with  its  terms,  or  some  valid  ground 
for  his  failure  to  do  so;  otherwise  Judgment 
will  be  entered  against  him. 

In  the  case  of  O'Brien  v.  Commercial  Fire 
Ins.  Co.,  63  N.  Y.  108,  the  court,  speaking 
of  a  similar  provision  in  a  fire  Insurance 
policy,  said:  "A  full  compliance  with  this 
condition  was  Indispensable  to  a  right  of 
action  upon  the  iK>llcy,  unless  a  compliance 
was  impossible,  or  was  waived  by  the  in- 
surers."  In  the  case  of  Langan  v.  Royal 
Ins.  Co.,  162  Pa.  357,  29  Atl.  710,  Chief  Jus- 
tice Sterrltt  said:  "In  the  case  at  bar,  the 
plaintiff  not  only  failed  to  show  that  be 
could  not  procure  the  duplicate  bills  demand- 
ed, but  proved  by  his  own  testimony,  most 
conclusively,  that  he  never  made  the  slight- 
est effort  to  obtain  them.  •  •  •  It  fol- 
lows from  what  has  been  said  that  tliere 
was  no  testimony  to  warrant  the  instruc- 
tions contained  in  those  portions  of  the 
charge  recited  in  the  second  and  third  spec- 
ifications; and,  in  view  of  the  plaintlfTs  own 
testimony  that  he  made  no  effort  to  comply 
with  the  Just  and  reasonable  demand  of  the 
company,  the  learned  trial  Judge  should  have 
directed  a  verdict  for  the  defendant,  as  re- 
quested In  its  sixth  point." 

Because  of  the  failure  of  the  plaintiff  to 
furnish  duplicates  of  the  bills  of  purchase, 
and  his  failure  to  show,  or  to  produce  evi- 
dence tending  to  show,  that  it  was  not  pos- 
sible for  him  to  do  so,  the  Judgment  of  the 
conrt  below  in  his  favor  must  be  reversed. 

Judgment  reversed,   with  costs. 


JONES  V.  STATE,  to  Use  of  JONES. 

(Court  of  Appeals  of  Maryland.     March  27, 
1912.) 

1.  Afpbai,  and  Ebbok  (J  671*)  —  Appeai. 
iTBou  Obdkb— Bill  of  Exceptions— Scopk 
OP  Review. 

Where,  on  appeal  from  an  order  denying 
a  motion  to  strilte  out  the  judgment,  there  were 
no  bills  of  exceptions  presenting  the  qaestions 
of  fact,  nor  any  petition  designating  the  points 
or  questions  of  law,  the  Court  of  Appeals  could 
not  review  rulings  not  shown  by  the  record 
proper. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2867-2872;    Dec,  Dig.  { 

2.  Judgment  (§§  386,  892*)— Vacation— Mo- 
tion After  Tekm. 

A  motion  to  set  aside  a  Judgment  after  the 
term  cannot  be  sustained,  unless  the  proof  of 
fraud,  deceit,  8ur|>ri8e,  or  mistake  is  clear  and 
satisfactory,  and  it  appears  that  the  applicant 
has  acted  m  good  faith  and  with  ordinary  dili- 
gence. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  DiR.  §1  735-744,  750,  763,  754;  Dec.  Dig. 
SS  386,  392.  •) 

3.  Judgment  (S  338*)— Bill  op  BxcEPiioNa— 
Loss  OP  Prayebs. 

Where  it  appeared  from  the  bill  of  excep- 
tions, presented  nearly  two  months  before  the ' 


making  of  a  motion  to  strike  out  the  Judgment. 
that  defendant  did  not  re^  on  the  coarf s  tu'.- 
ings  on  the  prayers  to  sustain  his  appeal,  bet 
solely  on  rulings  in  the  exclusion  of  certain 
testimony  offered  by  defendant,  which  bill  the 
court  declined  to  sign  because  of  its  insafficien- 
cy  in  the  statement  of  the  evidence  offered  at 
the  trial,  the  fact  that  the  prayers  were  there- 
after lost  did  not  furnish  sufficient  ground  for 
striking  out  the  judgment,  especiallv  where  the 
time  for  preparing  bills  of  exception  was  ex- 
tended, and  no  steps  were  taken  to  liave  thr 
prayers  restored  and  incorporated  in  a  bill  of 
exceptions. 

[Ed.  Note.^For  other  cases,  see  JudgmeDt, 
Cent.  Dig.  I  721;   Dec.  Dig.  f  838.*] 

4.  Appeal  and  Ebbob  (f  928*)— Ruuifca  0!i 
Pbayebs— Presumptions. 

In  the  absence  of  error  disclosed,  the  Court 
of  Appeals  will  presume  that  the  court  proper- 
ly disposed  of  the  prayers. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  3749-3754;  Dec  Dig.  f 
928.*] 

5.  Appeal  and  Erbob  (|  543*)— Reveksal— 

Loss  OF  INBTBUCTIONS. 

The  mere  loss  of  instructions  or  prayer*  is 
no  ground  for  reversal  of  the  Judgment  appeal- 
ed front. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {§  2409-2411;    Dec.   Dig.  i 

Appeal  from  Circuit  Court,  Wicomico 
County;    John   R.   Pattlson,  Judge. 

Action  by  the  State  of  Maryland,  at  the 
instance  and  for  the  use  of  Assyria  L. 
Jones,  against  Benjamin  S.  Jones.  From  an 
order  overruling  a  motion  to  strike  ont  a 
Judgment  in  favor  of  plaintiff,  defendant 
appeals.     Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PEARCE,  BURKE,  THOMAS,  and 
URNER,  JJ. 

John  H.  Handy,  for  appellant  E.  Stan- 
ley Toadvin,  for  appellee. 

BRISCOE,  J.  This  appeal  is  from  an  or- 
der of  the  circuit  court  for  Wicomico,  coun- 
ty, overruling  a  motion  to  strike  out  a  judg- 
ment which  had  been  rendered  on  tbe  4th 
of  June,  1910,  by  tliat  court  in  favor  of  the 
plaintiff  against  the  defendant,  Benjamin 
S.  Jones,  for  the  sum  of  $635.81,  with  Inter- 
est ,and  costs. 

The  suit  In  which  the  Judgment  was  en- 
tered was  Instituted  by  the  plaintiff,  the  ap- 
pellee here,  on  the  2d  day  of  May,  1902,  to 
recover  damages,  alleged  to  have  been  caus- 
ed by  the  issuing  of  an  Injunction  at  the  in- 
stance of  the  appellant,  and  was  brt>nght 
upon  the  bond  filed  In  the  injunction  case. 
The  suit  was  brought  In  the  circuit  for  Wor^ 
cester  county,  but  was  removed  to  Wicomico 
county,  and  the  Judgment  here  sought  to  be 
stricken  out,  is  the  result  of  the  third  trial 
of  the  issues  In  the  case;  the  Jury  on  each 
trial  finding  a  verdict  In  favor  of  the  plain- 
tiff. 

The  first  Judgment  was  reversed  on  appeal 
to  this  court,  and  a  new  trial  awarded,  re- 
ported in  Jones  v.  Jones,  101  Md.  512.  til 
Atl.  222,  for  errors  of  the  court  below  in  Its 
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rulings  on  the  prayers.  The  second  verdict 
■of  the  jnry  for  the  plaintiff,  and  damages 
assessed  at  $486.31,  was  rendered  on  the  5th 
of  April,  1906,  and  was  set  aside  by  the  court 
below,  and  a  new  trial  granted  on  the  28th 
of  September,  1906,  because,  aa  stated  by 
tbe  appellee  in  her  answer  to  the  motion  to 
strike  out  this  Judgment,  "owing  to  the  long 
Uelay  in  preparing  exceptions,  the  court  re- 
fused to  sign  them,  not  being  able  to  recall 
tbe  testimony  as  given  at  tbe  trial." 

Uiwn  the  third  trial,  and  the  one  we  are 
now  considering,  the  following  proceedings 
were  had,  as  set  out  by  the  docket  entries 
in  the  case: 

1910— April  14— Verdict    of   jury    for    plalndfl 

and  damages  assessed  at  $656.81. 
1010— April  14— Motion  and  judgment  on  ver- 
dict nisi. 

April  14— Plaintiff's  first  and  second 
prayers  granted  filed. 

April  14— Defendants'  first,  second, 
fourth,  fifth,  and  eleventh  prayers 
granted  filed. 

April  14— Defendants'  third,  sixth,  sev- 
enth, eighth,  nintii,  and  tenth  prayers 
rejected  filed. 

April  14 — Leave  granted  defendant  30 
days   to   file   e-xceptiona. 

April  15 — Motion  for  new  trial  filed. 

May  12— Order  of  court  granting  the  de- 
fendant extension  of  time  to  June  13tb 
to  file  exceptions. 

■June  4— Motion  for  new  trial  overruled. 

June  4— Judgment  extended  In  favor  of 
the  plaintiff  for  the  sum  of  $655.81, 
with    interest   and   costs. 

Jane  13 — Order  of  court  extending  time 
to  July  13th  for  defendant  to  me  ex- 
ceptions filed. 

June  14— Order  for  an  appeal  and  affi- 
davit filed. 

June  16 — Appeal  bond  approved  and 
filed. 

July  12— Order  extending  time  to  August 
13th  for  defendant  to  file  bills  of  ex- 
ceptions filed. 

July  27— Bill  of  exceptions  filed  with 
Judge  Pattison  as  per  letter  filed. 

September  15 — Petition    and    motion    to 
strike  ont  judgment  filed. 
1910— September  17— Answer  filed. 
1011— February  20— Argument      argued.      Sub 
curia. 

July  3— Afi^davit  of  John  H.  Handy 
filed. 

September  16— Bill  of  exceptions  filed  by 
Judge  Pattison,  with  his  declination  to 
sign  indorsed  thereon. 

September  16— Motion  to  strike  out  judg- 
ment overruled  as  per  order  filed. 

September  27— Leave  granted  defendant 
to  file  exceptions  by  October  3,  1911. 

September  30— Petition  and  order  of 
court  extending  time  to  October  17th 
to  defendant  to  file  bills  of  exceptions 
filed.  ' 

November  15 — Order  for  an  appeal  and 
affidavit  filed. 

The  motion  to  strike  out  the  Judgment  and 
-to  reinstate  the  case  for  trial  is  based  upon 
tbe  single  averment,  set  out  in  tbe  appel- 
lant's petition,  that  the  prayers  of  both  plaln- 
tMF  and  defendant,  granted  at  the  trial  of 
the  case,  had  been  lost,  and  that  no  com- 
plete record  of  the  rulings  of  the  court  can 
>be  presented  here  for  review,  and  no  proper 


bills  of  exception  can  be  prepared  ontll  the 
prayers  are  found. 

While,  the  plaintiff,  In  her  answer  to  the 
defendant's  petition,  does  not  deny  the  al- 
legations of  the  petition,  she  avers  that,  even 
If  the  prayers  are  lost  or  misplaced,  the 
plaintiff  or  her  attorneys  are  not  responsible, 
neither  she  nor  they  having  had  or  seen 
same  since  the  trial,  or  connived  at  or  induc- 
ed the  loss  or  misplacement  of  the  prayers 
In  any  manner ;  and  the  loss  or  misplace- 
ment of  the  prayers,  while,  perhaps,  a  mis- 
fortune to  tbe  defendant,  Benjamin  S.  Jones, 
is  no  fault  of  the  plaintiff,  and  no  cause  for 
striking  out  the  Judgment  And  it  is  further 
averred  that  the  filing  of  the  exception  as 
to  rulings  of  the  court  upon  admissibility  of 
testimony,  alone,  was  a  waiver  of  any  ex- 
ceptions as  to  the  prayers,  even  if  they  had 
been  reserved  at  the  trial,  which  does  not 
appear  from  the  record. 

The  case  was  heard  upon  the  petition,  an- 
swer, and  motion  on  the  20th  of  February, 
1911,  and  by  an  order  of  court,  dated  the 
16th  day  of  September,  1911,  the  motion  to 
strike  out  the  Judgment  was  overruled.  And 
from  this  order  an  appeal  was  entered  on 
the  15th  day  of  November,  1911. 

[1  ]  The  record  now  before  us  only  contains 
the  petition  to  strike  out  the  judgment,  the 
plaintiff's  answer  thereto,  the  order  of  court 
on  tbe  petition,  and  the  order  for  api)eal. 
There  are  no  bills  of  exceptions  presenting 
the  questions  of  fact,  nor  any  petition  des- 
ignating the  points  or  questions  of  law,  by 
which  the  party  appealing  feels  aggrieved,  or 
the  questions  of  law  decided  by  the  court  be- 
low. In  such  a  state  of  case,  it  has  fre- 
quently been  held  that  this  court  cannot  re- 
view the  action  or  raiings  of  the  court  below 
upon  the  merits  of  the  case  on  appeal,  un- 
less the  record  itself  discloses  the  questions 
passed  upon  and  decided  by  the  court  below. 
Cockey  v.  Ensor,  43  Md.  266;  Main  v.  Kin- 
zer,  91  Md.  760,  46  Atl.  1070 ;  Baltimore  City 
T.  Austin,  95  Md.  00,  51  Atl.  824;  Long  T. 
Hawken,  114  Md  240,  70  Ati.  190;  Coul- 
bourn  v.  Fleming,  78  Md.  210,  27  AU.  1041 ; 
Palmenberg  v.  Turk,  116  Md.  8,  81  Atl.  221. 

The  Judgment  in  the  case  was  entered  on 
the  4th  day  of  June,  1910,  and  the  motion 
to  strike  out  was  not  made  until  the  15th  of 
September,  1910,  long  after  the  expiration  of 
the  term  at  which  it  had  been  rendered,  and 
after  the  Judgment  had  become  enrolled. 

[2]  It  Is  well  settled  that  when  a  motion 
is  made  to  set  aside  a  Judgment  after  the 
term  at  which  It  was  rendered  the  proof  of 
fraud,  deceit,  surprise,  or  mistake  must  be 
clear  and  satisfactory,  and  It  must  appear 
that  the  party  making  the  application  has 
acted  in  good  faith  and  with  ordinary  dili- 
gence. Abell  V.  Simon,  49  Md.  318;  Smith 
V.  Black,  51  Md  247;  Poe's  Pleading  and 
Practice,  vol.  2,  {  302.  There  Is  nothing  in 
the  case  appearing  from  the  record  or  docket 
entries  that  shows  error  In  the  ruling  of  the 
court  In  overruling  the  motion  to  strike  out 
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this  Judgment  The  verdict  and  Judgment 
were  entered  in  the  regular  manner,  and 
there  la  an  absence  of  proof  of  any, ground, 
the  existence  of  which  would  warrant  the 
vacation  of  the  judgment. 

[3]  The  only  ground  relied  upon  by  the  ap- 
pellant to  strike  out  the  Judgment  Is  because 
the  prayers  were  lost,  and  no  record  could 
be  made  up  for  this  court.  Assuming  this 
to  be  true,  the  mere  fact  alone  of  the  loss 
of  the  prayers  would  be  no  sufficient  ground 
or  reason  for  striking  out  the  Judgment  on 
the  facts  before  us.  It  appears,  however, 
from  the  bill  of  exception  presented  to  Judge 
Pattison  on  the  27th  of  July,  1910,  nearly 
two  months  before  the  motion  to  strike  out 
the  judgment  (15th  of  September)  had  been 
entered,  that  the  appellant  did  not  rely  upon 
the  rulings  of  the  court  upon  the  prayers  to 
sustain  his  appeal,  but  solely  upon  the  ruling 
of  the  court  In  the  exclusion  of  certain  tes- 
timony offered  upon  the  part  of  the  defend- 
ant This  bill  of  exception  the  court  de- 
clined to  sign  because  of  its  insufficiency  in 
the  statement  of  the  evidence  offered  at  the 
trial.  Subsequently  the  time  for  preparlns 
bills  of  exception  In  the  case  was  extended 
by  the  court  until  and  including  October  17, 
1911,  and  no  steps  were  taken  to  have  the 
prayers  restored,  or  supplied  or  incorporated 
in  a  bill  of  exception. 

[4]  This  court  cannot  presume  that  the 
court  below  committed  an  error  In  its  rulli'gs 
on  the  prayers ;  but,  on  the  contrary,  in  the 
absence  of  error  disclosed,  we  must  presume, 
as  in  other  cases,  that  the  court  decided 
properly. 

In  Hollowell  v.  Miller,  17  Md.  305,  it  was 
said :  "A  judgment  below,  coming  vp  by  ap- 
peal, is  prima  facie  correct,  and  cannot  be 
reversed  by  the  appellate  court,  unless  they 
are  convinced  it  is  erroneous."  Alexander  v. 
Macauley,  6  Md.  375;  Burtles  v.  State,  4  Md. 
278. 

[J]  In  Visher  v.  Webster,  13  Cal.  60,  it  Is 
distinctly  held  that  the  mere  fact  of  the  loss 
of  instructions  or  prayers  is  no  ground  for 
a  reversal  of  the  Judgment  appealed  from. 
Zwelbel  v.  Caldwell.  72  Neb.  47,  99  N.  W. 
843,  102  N.  W.  84 ;  State  v.  Jefferson,  77  Mo. 
139;  Bimey  v.  Sharp.  78  Mo.  73;  Addems 
V.  Suver,  89  ni.  484 ;  Saxton  v.  Harrington, 
68  Neb.  450,  94  N.  W.  605. 

We  find  in  the  record  no  sufficient  grounds 
for  reversing  the  order  appealed  from,  and 
for  the  reasons  given  it  will  be  affirmed. 

Order  affirmed,  with  costs. 


LORD  V.  PEARSON  et  al. 

(Supreme  Judicial  Court  of  Maine.    March 
1,  1912.) 

1.  Wiixa  (if  600,  610*)— Bepoqwawt  Pbovi- 

SIONS. 

An  absolute  estate  passes  under  an  unlim- 
ited bequest  and  devise,  with  an  unqualified  and 
unrestricted  power  of  disposition  in  the  bene- 


ficiary; and  any  attempted  limitation  over  i-f 
such  part  as  may  remain  unexpended  at  ti.-- 
l>eneficiary'B  deatli  is  repugnant  and  void. 

[Ed.  Note.— For  other  cases,  see  Wills.  Ci-nr. 
Di)c.  ii  1335-1339,  1379-1385;  Dec.  Dig.  f; 
600.  610.*] 

2.  Wills  (|f  600,  610*)— CoNSTBUcnoif— Es- 
tate Devised. 

Under  a  will  giving  the  residae  of  the  es- 
tate to  a  nephew,  reciting  a  desire  that  tie  u-^ 
as  much  of  it  as  "he  needs  or  wishes  to.  eve* 
if  be  spends  the  whole  of  it,"  but  directing; 
that,  if  at  his  death  the  principal  should  re- 
main unexpended,  it  should  be  distributed  in  a 
specified  manner,  an  absolute  estate  passed  tu 
the  nephew. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  U  1335-1339,  1379-13b5;  Dec  Uig.  U 
600,  610.*] 

Beport  from  Supreme  Judicial  Court. 
Penobscot  County. 

Bill  by  Henry  Lord,  executor,  again:--. 
Mary  W.  Pearson  and  others  for  the  con- 
struction of  the  win  of  Sarah  C.  Barker,  de- 
ceased.    On  report.     Decree  directed. 

B.  O.  Ryder,  for  plaintiff.  Hugh  K- 
Ctiaplin,  for  Clarissa  A.  Battles  and  for 
himself,  as  executor  of  the  last  will  of 
Paul  A.  Battles.  Matthew  Laughlln,  for 
all  other  defendants. 

PER  CURIAM.     [1]  1.  Where  a  testator 

makes  an  unlimited  bequest  and  devise  of 
property  to  ^ne,  with  an  unqualified  and 
unrestricted  power  of  disposal  thereof  in 
the  donee,  an  absolute  estate  passes  to  the 
donee;  and  any  attempted  limitation  over 
of  such  portion  thereof  as  may  remain  un- 
expended at  the  donee's  death  is  repuKnar.t 
and  void.  Bradley  v.  Warren,  104  Me.  4:3, 
72  Atl.  173. 

[21  2.  The  will  of  Sarah  C  Barker,  after 
appropriating  $300  for  the  perpetual  car*- 
of  certain  cemetery  lots,  contained  this 
clause: 

"All  the  rest  of  my  property,  I  give,  be- 
queath and  devise  to  my  beloved  nephew. 
Paul  Amory  Battles,  of  Bangor,  and  I  de- 
sire that  he  use  as  much  of  it  as  he  needs 
or  wishes  to,  even  if  he  spends  the  whole 
of  it  I  do  not  wish  to  restrict  Um.  in  any 
way,  in  the  use  of  it,  but  If,  at  the  time 
of  his  decease,  the  principal  remains  unex- 
pended, I  wish  it  to  be  distributed  In  the 
following   manner: 

"To  Miss  Nancy  W.  Stacey,  $1,000. 

(Then  follows  the  names  of  various  per- 
sons, and  against  each  name  a  specified 
amount  of  money  in  figures.)  . 

"There  may  be  some  remainder  after 
these  bequests  are  paid;  If  so  I  desire  it 
to  be  given  in  trust  to  Mrs.  Geo.  H.  Fox 
and  her  daughter.  Miss  Madeline  S.  Fox. 
to  be  used  in  the  ways  I  have  indicated 
to  them." 

The  win  was  duly  approved  and  allowed 
March  15,  1911.  Panl  A.  Battles  died 
March  29,  191L 

Held  that  under  the  provisions  of  the 
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clause  of  tbe  will  quoted,  an   absolute  es- '  plaintiff,  wltbln  30  days  after  tbe  filing  of 


tate  passed  to  Paul  A.  Battles  In  and  to 
all  the  "rest"  of  the  property  of  the  testa- 
trix, as  therein  referred  to.  Decree  accord- 
ingly. 


PIERCE  y.  MAINE  CENT.  B.  CO. 

(Supreme  Jndidal  Court  of  Maine.     March  1, 
1912.) 

Dauages  (8  132*)— Pebsonal  Injury  — Ex- 

ck88ivene8s. 

Verdict  for  $3,000  for  personal  injury  to 
an  employ^  while  unloading  freight  from  a 
car,  caused  by  cases  overturning  upon  him, 
'was  ezcessire  by  $1,500,  though  his  ri|;ht  leg 
teas  crushed,  ligaments  thereof  were  dislocat- 
ed, the  arch  of  his  ankle  was  broken,  sinews 
-were  bruised,  and  tissues  lacerated. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  H  372-385,  396;    Dec.  Dig.  f  132.»] 

Action  by  Clarence  Lee  Pierce  against  the 
Maine  Central  Railroad  Company.  Verdict 
for  plaintiff,  and  defendant  moves  for  a  new 
trial.    Motion  overruled  conditionally. 

P.  W.  Halliday,  for  plaintiff.  Forrest 
Goodwin  and  John  Wilson,  for  defendant 

PER  CURIAM.  Action  on  the  case  to  re- 
cover damages  for  personal  Injuries  sustain- 
ed by  tbe  plaintiff  and  caused  by  the  alleged 
negligence  of  the  defendant.  The  plaintiff 
■was  Injured  while  in  the  employ  of  the  Bor- 
den Condensed  Milk  Company,  in  a  freight 
car  of  the  defendant,  which  was  standing  on 
a  side  track  next  to  the  factory  of  tbe  milk 
company,  and  while  he  was  in  the  act  of 
removing  cases  of  condensed  milk  from  a 
truck  which  bad  been  run  into  tbe  car.  The 
accident  was  caused  by  the  defendant  run- 
ning other  cars  against  the  car  in  which 
tbe  plaintiff  was  working  with  snch  force 
that  he  was  thrown  down  and  tbe  cases 
of  milk  overturned  upon  him.  In  his  writ 
be  alleges  that  bis  rlgbt  leg  was  crushed  be- 
twixt said  cases  and  the  floor,  leaving  no 
cbance  for  escape,  dislocating  tbe  ligaments, 
breaking  the  arch  of  the  ankle,  bruising  the 
sinews,  and  lacerating  the  tissues.  At  tbe 
trial  the  plaintiff  claimed  that  be  was  more 
or  less  bruised  on  different  parts  of  bis 
body,  and  that  occasionally  be  bad  "dizzy 
spells,"  which  he  attributed  to  tbe  accident; 
but  tbe  chief  injury,  on  account  of  which  be 
claimed  substantial  damages,  was  a  hurt  to 
his  right  foot  or  ankle.  Tbe  only  issue  at 
the  trial  was  tbe  amount  of  damages.  Ver- 
dict for  plaintiff  for  |3,000.  Defendant  mov- 
ed for  a  new  trial,  on  tbe  ground  that  tbe 
damages  awarded  were  excessive.  The  re- 
script says:  "After  a  careful  examination 
and  critical  study  of  all  tbe  evidence  in  the 
case,  tbe  court  Is  clearly  of  the  opinion  that 
the  sum  of  $3,000,  which  tbe  Jury  awarded 
the  plaintiff  as  damages,  is  manifestly  ex- 
cessive, and  that  for  that  reason  tbe  de- 
fendant Is  entitled  to  a  new  trial.    If  tbe 


the  rescript  in  this  case,  shall  remit  all  of 
the  damages  awarded  in  the  verdict  in  ex- 
cess of  $1,500,  the  entry  will  be:  Motion 
overruled.  Otherwise  motion  sustained,  and 
verdict  set  aside." 


THOMPSON  V.  SOULB. 

(Supreme  Judicial  Court  of  Maine.     June  7, 
1912.) 

1.  Bbokers  (i  88*)— Action  fob  Cokfensa- 

TION— JUBT    QUEBTION. 

In  an  action  by  a  real  estate  broker  for 
compensation  for  services,  Md,  under  the 
evidence,  a  jury  question  whether  defendant 
promised  to  pay  him  for  the  services  ren- 
dered. 

[Ed.  Note. — For  other  cases,  see  Brokers. 
C!ent.  Dig.  H  121,  123-130;    Dec.  Dig.  §  88.*I 

2.  Bbokebs  ({  88*)— Action  fob  Compensa- 
tion—Insteuctions. 

In  an  action  for  compensation  for  assist- 
ing in  finding  a  purchaser  for  land,  it  was 
proper  to  instruct  that  the  jury  should  make 
plaintiff  whole  as  near  as  they  could;  that' 
it  appeared  that  plaintiff  did  more  or  less 
work;  and  that,  in  arriving  at  tbe  amount. to 
which  he  was  entitled,  if  anything,  the  jury 
should  consider  the  value  of  the  property  and  . 
the  effort  he  made,  according  to  the  evidence, 
and  determine  what  would  be  a  fair,  reason- 
able  price  for  services  performed. 

[Ed.  Note.— For  other  cases,  see  m'okers. 
Cent.  Dig.  $f  121,  123-130;    Dec.  Dig.  {  88.*] 

Exceptions  from  Supreme  Judicial  Court, 
Franklin  County. 

Action  by  M.  D.  P.  Thompson  against 
James  B.  Soule.  Verdict  for  plaintiff,  and 
defendant  moves  for  a  new  trial  and  brings 
exceptions.  Motion  and  exceptions  over- 
ruled. 

1.  Tbe  plaintiff  had  two  written  options, 
given  by  the  defendant,  authorizing  bim  to 
sell  certain  timber  land  at  commission  of 
5  per  cent,  within  a  spedfled  time  and  at  a 
price  named.  Tbe  time  named  In  both  op- 
tions had  expired,  and  no  sale  had  been  ef- 
fected and  no  customer  obtained  ready  and 
willing  to  pay  the  price  named.  The  plain- 
tiff claimed  that,  in  addition  to  tbe  written 
options,  tbe  defendant  promised  to  pay  him 
for  his  services  In  trying  to  find  a  customer 
for  the  property,  even  if  tbe  property  should 
be  sold  to  other  parties  by  tbe  defendant, 
Whether  there  was  such  a  contract  as  the 
plaintiff  claimed,  in  addition  to  the  options, 
was  an  issue  of  fact  for  the  determination 
of  the  Jury. 

2.  The  following  instructions  to  the  Jury 
on  the  question  of  damages  were  held  to  be 
correct:  "You  are  to  make  tbe  plaintiff 
whole  as  near  as  you  can.  I  don't  know 
how  you  win  figure  it  It  appears  that  tbe 
plaintiff  did  more  or  less  work.  It  seems 
impossible  for  bim  to  state  what  he  did; 
but,  In  arriving  at  the  amount  which  be  Is 
entitled  to.  If  entitled  to  anything,  you  will 
consider  tbe  value  of  the  property  and  the 
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effort  he  made,  according  to  the  evidence, 
and  determine  wb^t  would  be  a  fair,  a  rea- 
sonable, price  for  tbe  senlces  performed." 
On  motion  and  exceptions.  Motion  and  ex- 
ceptions overruled. 

This  Is  an  action  of  assumpsit  In  tbe 
declaration  are  two  counts.  The  first  count 
is  an  account  annexed  to  the  writ  for  $6,000 
.as  commissions  upon  the  sale  of  12,800  acres 
of  timber  land.  Tbe  second  count  alleges 
that,  at  the  request  of  defendant,  the  plain- 
tiff performed  certain  labor  and  services  for 
him  in  selling  and  assisting  in  finding  a  cus- 
tomer for  said  land,  and  that  said  services 
were  reasonably  worth  $6,000;  that,  In  con- 
sideration of  said  services,  the  defendant 
promised  to  pay  the  plaintiff  so  much  as  he 
reasonably  deserved.  The  jury  rendered  a 
verdict  for  the  plaintifT  for  $1,425. 

Case  stated  in  the  opinion. 

Argued  before  WHITEHOUSE,  C.  J.,  and 
OORNISH,  KING,  BIRD,  and  HANSON,  J  J. 

H.  S.  Wing  and  E.  E.  Richards,  for  plain- 
tiff.   A.  Simmons,  for  defendant. 

KINO,  3.  This  cause  is  before  the  law 
court  on  defendant's  motion  and  exceptions. 
It  Is  an  action  of  assumpsit  containing  two 
counts.  In  the  first  the  plaintiff  alleges  that 
the  defendant  is  Indebted  to  him,  according 
to  an  account  annexed,  for  $6,000  as  com- 
missions upon  the  sale  of  12,800  acres  of 
timber  land. 

In  the  second  count  he  alleges  that,  at 
the  defendant's  request,  he  performed  certain 
labor  and  services  for  him  in  selling  and  as- 
sisting to  find  a  customer  for  said  land ;  and 
that,  in  consideration  thereof,  the  defend- 
ant promised  to  pay  him  so  much  money  as 
he  reasonably  deserved  to  have  therefor, 
which  he  avers  is  tbe  sum  of  $6,000.  There 
was  also  the  common  money  count,  with  spec- 
ifications thereunder. 

The  land  was  sold  for  $115,000,  and  it  was 
admitted  that  If  the  plaintiff  was  entitled  to 
recover  under  the  first  count  for  commis- 
sions the  damages  would  be  5  per  cent,  on 
the  selling  price,  or  $5,750.  The  verdict  was 
$1,425,  showing  that  the  jury  did  not  find 
the  plaintiff  entitled  to  recover  tbe  commis- 
sions sued  for,  but  that  he  was  entitled  to 
recover  that  sum  for  his  labor  and  services 
sued  for  under  the  second  count  in  his  writ. 

1.  The  motion.  Two  written  options,  or 
contracts,  given  by  tbe  defendant  to  the 
plaintiff,  were  put  in  evidence,  under  which 
the  plaintiff  was  authorized  to  sell  the  land 
on  commission  at  5  per  cent,  within  a  siiec- 
ifled  time,  and  at  a  price  named.  Tbe  first 
option  was  dated  March  15,  1905,  and  con- 
tinued up  to  May  Ist  following.  Tbe  other 
option  was  given  February  18,  liX>8,  for  30 
days,  with  the  privilege  of  an  extension  for 
30  days  more.  The  plaintiff  contended  that 
between  the  time  when  the  first  option  expired 
and  February  18,  1908,  two  other  options 
were  given  him.    This  the  defendant  denied. 


The  property  was  not  sold  during  the  life  of 
either  of  the  written  options,  but  vras  (vs- 
veyed  by  the  defendant  to  the  Great  Xont- 
em  Paper  Company  by  deed,  dated  Septem- 
ber 1,  1909. 

[1]  The  plaintiff  contended  and  introdurv-: 
evidence  tending  to  show  that  from  the  ti:^-* 
the  first  option  was  given  to  the  time  of  tko 
sale  of  the  property  he  was  acting  as  tte 
defendant's  broker  and  agent  in  an  effort  t- 
find  a  customer  for  the  land,  notwltbstaiHi- 
ing  the  fact  that  during  a  considerable  par: 
of  that  time  he  had  no  written  option  In  ac- 
tual force.  And  the  evidence  does  sbow  that 
during  that  time  the  plaintiff  correspondt^ 
with  many  persons  in  relation  to  a  sale  of 
the  land,  and  showed  the  property  to  several 
parties  whom  he  had  interested  in  it.  It 
appears  that  a  Mr.  Record,  representing  him- 
self and  others,  became  Interested  in  tbe 
property  through  the  plaintiff's  efforts.  aii<l 
had  it  examined  and  estimated  by  Prof.  Aus- 
tin Carey,  the  then  state  forester.  After 
that  exploration  tbe  plaintiff  and  d^endant 
met  Mr.  Record  in  an  effort  to  close  a  sale 
with  lilm,  which  was  not  done.  This  inter- 
view was  after  tbe  option  of  February  IS. 
1908,  bad  run  out  The  plaintiff  testified 
that  at  that  time  the  defendant  said  to  him. 
"It  is  for  your  Interest  for  me  to  sell  thi-t 
property  to  this  party  on  account  of  your 
commission,"  and  that  he  replied:  "Mr. 
Soule,  lay  that  right  one  side;  work  fvr 
your  own  interest  I  have  other  parties,  and 
if  we  can't  sell  these  parties  we  will  wori: 
at  the  other  parties,  and  see  if  we  can*t  gt-t 
your  price."  To  which  the  defendant  im- 
plied: "Mr.  Thompson,  I  will  see  that  yoa 
have  your  pay  for  your  trouble,  if  your  par- 
ty don't  buy."  The  plaintiff  also  testified 
that  at  another  time  the  defendant  said,  in 
a  conversation  concerning  his  right  to  m-.I 
the  property  himself  free  from  tlte  plaintiff: 
"But  if  I  do  sell  it  free  from  you,  I  will  sat- 
isfy you  for  your  trouble  you  have  I>een  to." 

In  answer  to  questions  on  cross-examina- 
tion, the  plaintiff  further  stated  that  l>efore 
the  time  of  the  Record  conference,  and  »>7n 
after  the  option  of  March  15,  1905,  was  giv- 
en, the  defendant  promised  him  that  he 
would  pay  him  for  his  services  in  tryinp  t.> 
find  a  customer  for  the  property,  even  if  tb- 
property  should  be  sold  to  other  parties  l>v 
the  defendant  On  the  other  hand,  the  de- 
fendant testified  that  he  never  at  any  time 
promised  to  pay  the  plaintiff  anything  for 
his  services  in  case  he  did  not  sell  the  prop- 
erty under  the  written  options,  or  produ<>e  a 
customer  for  it  able  and  willing  to  bny  it 
under  tbe  terms  of  the  options.  Whether 
there  was  such  a  contract,  as  the  plaintiff 
claimed,  in  addition  to  the  options,  was  an 
Issue  of  fact  submitted  to  the  Jnry.  The 
presiding  Justice  gave  the  jury  explicit  in- 
structions as  to  this  precise  Issoe.  Amon;: 
other  things  he  said:  "But  the  plaintiff 
says  that  after  or  at  about  the  time  of  tbU 
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meeting  of  the  plaintiff  and  defendant  and 
Record,  when  they  tried  to  carry  through 
this  deal,  where  $93,000  had  been  offered, 
they  had  some  talk  In  regard  to  the  com- 
mission, and  that  he  gave  certain  adTlce  to 
Mr.  Soule,  and  that  at  practically  the  same 
time  the  defendant  told  him  to  continue,  and 
to  keep  his  parties  Interested — that  is  In 
substance  what  he  sald^and  If  he  didn't 
procure  a  customer,  and  the  defendant  got 
no  return  for  the  work  he  had  done  and 
"would  do,  If  he  continued  In  advertlsing-and 
forcing  the  property  upon  the  market,  he 
-would  pay  blm  for  his  services  and  disburse- 
ments. Now  the  defendant  denies  that 
That  Is  a  contract  the  plaintiff  sets  up,  and 
he  must  prove  it  by  a  greater  weight  of  evi- 
dence. There  must  be  a  preponderance  of 
the  evidence  in  his  favor  upon  that  branch 
of  the  case."  And  the  Jury  were  further  In- 
structed: "If  you  find  that  the  plaintiff  Is 
not  entitled  to  his  commission,  because  he 
has  not  sustained  the  burden  of  proof  upon 
that  branch  of  the  case,  and  you  do  find 
that  the  other  contract  or  agreement  that  is 
claimed  was  made  after  the  Becord  deal  tell 
throngh,  then  yon  will  come  to  the  question 
of  damages  uiwn  that  branch  of  the  case." 

That  Issue  was  stoutly  contested,  with  the 
testimony  of  the  plaintiff  and  defendant 
sharply  In  conflict,  9fid  the  Jury  found  the 
Issue  In  the  plaintiff's  favor.  If  they  be- 
lieved him  and  accepted  his  testimony  as 
against  the  defendant's,  their  finding  in  his 
favor  on  this  branch  of  the  case  was  juati- 
fled.  After  a  careful  examination  of  all  the 
evidence  in  the  case,  the  court  does  not  find 
that  the  Jury's  conclusion  was  unmistakably 
wrong. 

The  defendant  complains  further  that  the 
damages  awarded  are  so  excessive  that  a 
new  trial  should  be  granted.  It  is  to  be 
borne  in  mind  that  the  plaintiff  contended, 
and  the  Jury  may  have  so  found,  that  the 
defendant  had  promised  to  pay  him  (in  case 
he  should  not  be  entitled  to  commissions 
under  the  options)  for  all  his  services  and 
disbursements  In  trying  to  find  a  customer 
for  the  land  during  the  whole  period  from 
the  time  of  the  first  option  In  March,  1905, 
to  the  time  of  the  sale  of  the  property  In 
September  1909,  a  period  of  4^  years.  The 
extent  and  character  of  the  plaintlfTs  serv- 
ices during  that  period,  and  the  amoimt  he 
should  receive  therefor,  were  matters  of 
fact  to  be  determined  by  the  jury.  The  par- 
ties were  entitled  to  their  Judgment  on  those 
matters,  and  the  jury  awarded  the  plaintiff 
fl,42S.  The  court  might  not  have  awarded 
as  much.  Difference  of  opinion  and  judg- 
ment is,  perhaps,  to  be  expected  in  such 
matters.  But  a  careful  reading  of  the  evi- 
dence in  the  case  does  not  show  that  the 
damages  awarded  by  the  Jury  are  so  mani- 
festly excessive  that  they  ought  not  to  stand. 

[2]  The  exception.  The  defendant  excepted 
to  the  following  instructions  to  the  Jury  as  to 
S3  A.— 70 


the  damages  the  plaintiff  might  recover  un- 
der his  claim  for  services  as  sued  for  in  the 
second  count  in  the  writ :  "You  are  to  make 
the  plaintiff  whole  as  near  as  you  can.  I 
don't  know  how  you  will  figure  tt  It  ap- 
pears that  the  plaintiff  did  more  or  less 
work.  It  seems  impossible  for  him  to  state 
what  he  did;  but,  In  arriving  at  the  amount 
which  he  is  entitled  to,  if  entitled  to  any- 
thing, yon  will  consider  the  value  of  the 
property  and  the  efforts  which  he  made,  ac- 
cording to  the  evidence,  and  determine  what 
would  be  a  fair,  a  reasonable,  price  for  the 
services  performed." 

The  defendant  contends  that  the  Instruc- 
tions excepted  to  were  erroneous,  because 
the  jury  were  told  to  consider  the  value  of 
the  property.  We  think  the  value  of  the 
property  was  a  proper  element  for  the  jury 
to  consider.  It  was  material  to  the  que^ 
tlon  whether  the  services  claimed  to  have 
been  rendered  were  reasonable  In  kind  and 
extent;  for  what  would  be  a  reasonable  serv- 
ice and  expense  In  an  effort  to  sell  a  tract 
of  land  valued  at  1100,000  might  be  grossly 
unreasonable  concerning  a  tract  worth  only 
$100.  The  plaintiff  claimed  that  he  was 
employed  by  the  defendant  to  continue  his 
efforts  to  find  a  purchaser  for  the  property, 
and  keep  it  upon  the  market,  under  an  ex- 
press promise  that,  even  if  he  did  not  make 
a  sale  of  the  property,  so  as  to  be  entitled 
to  commissions,  he  should  nevertheless  be 
paid  for  his  services  and  expenses. 

That  employment.  If  it  existed  as  the  plain- 
tiff claimed,  was  confidential  and  responsi- 
ble, and  what  would  be  a  reasonable  com- 
pensation for  the  services  rendered  under 
that  employment  would  depend  somewhat,  at 
least,  upon  the  extent  of  the  responsibility. 

In  Kentucky  Bank  ▼.  Combs,  7  Pa.  543, 
Combs  claimed  compensation  for  his  services 
in  ineffectually  endeavoring  to  procure  the 
returh  of  one  Lewis  from  Texas,  so  that  the 
bank  might  use  him  as  a  witness  in  support 
of  a  claim  for  which  it  had  brought  suit 
The  court  instructed  the  Jury  that,  as  to  the 
amount  of  their  verdict,  they  might  consider 
the  Importance  of  the  business  Intrusted  to 
Combs,  and  might  "consider  the  extent  of 
the  claim  of  the  Kentucky  Bank  on  the 
S(AuylkilI  Bank."  In  sustaining  the  Instruc- 
tion, Gibson,  C.  J.,  said:  "It  is  not  to  be 
doubted  that  responsibility,  in  a  confidential 
employment,  is  a  legitimate  subject  of  com- 
pensation, and  in  proportion  to  the  magni- 
tude of  the  Interests  committed  to  the 
agent" 

In  the  case  at  bar,  a  fair  and  reasonable 
compensation  for  plaintiff's  services  in  try- 
ing to  sell  the  defendant's  land,  recoverable 
under  the  special  promise  of  payment  there- 
for as  claimed  by  the  plaintiff,  might  not  be 
fully  ascertainable  from  the  mere  fact  of 
the  number  of  letters  the  plaintiff  wrote  con- 
cerning the  land,  or  the  number  of  confer- 
ences he  had  with  prospective  purchasers,  or 
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the  precise  namber  of  OayB  actaally  employ- 
ed in  the  service,  but  also  from  a  considera- 
tion of  the  responsibility  Imposed  upon  the 
plaintiff  by  the  employment;  and  that  re- 
sponsibility was  determinable,  to  some  ex- 
tent, by  the  ralue  of  the  property. 

It  is  therefore  the  opinion  of  the  court 
that  the  instructions  complained  of  were  not 
erroneous. 

Motion  and  ezceptlona  oyermled. 


STATS)  ▼.  HOUIiEHAN  (two  cases). 

(Supreme  Judicial  Court  of  Maine.    July  26, 
1912.) 

(ByTlabu*  Iv  the  Court.) 

1,  CaiMiNAi.  Law   (|  260*)— Appeal— Efftcct 
OF  Tbanbfer  of  Cause. 

Upon  the  imposition  of  sentence,  the  tak- 
ing of  an  appeal,  and  filing  an  appeal  l>ond, 
the  juriBdiction  of  a  magistrate  or  judge  of  a 
municipal  court  is  at  an  end,  and  he  has  no 
further  Jurisdiction  of  the  case,  unless  the  ap- 
pellant withdraws  his  appeal  as,  and  in  the 
manner,  authorized  by  R.  S.  c.  138,  |  19. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  if  567-609;   Dec.  Dig.  |  260.*] 

2.  Cbihinal   Law   (|  260*)— Appeaj^-With- 

'  DBAWAL. 

When  a  motion  is  made  by  an  appellant, 
under  R.  S.  c.  133,  |  19,  to  witlidraw  his  ap- 
peal, the  powers  of  the  magistrate  are  those 
only  which  are  conferred  by  that  section  of  the 
statute. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  567-^09;  Dec  Dig.  {  260.*] 

8.  COWBTB  (J  112*)— "Kecobd." 

A  "record"  is  a  memorial  or  history  of 
Judicial  proceedings  in  a  case,  commencing  with 
the  writ  or  complaint  and  terminating  with  the 
jiidgment;  and  only  the  records  of  magistratea 
which  are  made  in  the  course  of  Judicial  duty 
are  of  force. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §  863;   Dec.  Dig.  |  112.* 

For  other  definitions,  see  Words  and  Phrases, 
vol,  7,  pp.  6008-6014 ;    vol.  8,  p.  7781.] 

4.  CBiMiwAt    Law    (|    292*)— Pleas— PmoB 

CONVICTIONI 

Even  when  the  record  of  prior  conviction 
is  in  the  same  court,  an  attempt  to  set  up  a 
prior  conviction  by  way  of  motion,  instead  of 
by  plea,  is  not  to  be  encouraged,  nor  departures 
from  the  requirements  of  such  a  plea  favored. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  {{  668-671 ;  Dec.  Dig.  I  292.*] 

5.  Grivinai.   Law    (|   1114*)— BIxcbptions— 
sufficibnct. 

Exceptions  will  be  sustained  only  when  it 
appears  from  the  exceptions  tliemselves  that 
the  court  mistoolc  the  law. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  233;  Dec.  Dig.  {  1114.*] 

9,  CannNAi,  Law  (i  972*)— Arbbst  of  Judo- 
KENT- Determination  or  Morion. 

Lilie  a  demurrer,  a  motion  in  arrest  of 
Judgment  is  addressed  only  to  the  record,  and 
can  introduce  no  facts  not  appearing  therein. 

[Ed.  Note.— For  other  rases,  see  Criminal 
Iaw,  Cent  Dig.  I  2423;    Dec.  Dig.  |  972.»1 


7.  C^miNAi.  Law  (|  822*)— Rsvikw — Pavv- 

DICE  FBOM  EbbOB. 

It  should  be  morally  certain  that  erroneoan 
Iiutructions  have  not  l)een  Injurious,  before  the 
party  aggrieved  can  be  deprived  of  a  new  trial 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  2210-2218;  Dec.  I>ig.  { 
922.*] 

Spear  and  Cornish,  JJ.,  dissenting. 

Exceptions  from  Supreme  Judicial  Court, 
Kennebec  County. 

Peter  A.  Honiehan  was  convicted  of  main- 
taining a  nuisance,  and  excepts  (two  cases). 
Exceptions  sustained,  and  new  trial  ordered 
ta  both  cases. 

In  these  cases  the  respondent  was  Indicted 
at  the  September  term,  1909,  of  the  superior 
court  for  Kennebec  county  for  lieepliig  and 
maintaining  a  common  nuisance.  The  ma- 
terial parts  of  the  Indictments  are  as  fol- 
lows: "Tliat  Peter  A.  Honiehan,  of  Farming- 
dale,  in  the  county  of  Kennebec,  at  Gardiner. 
in  said  county  of  Kennebec,  on  the  1st  day 
of  January,  A.  D.  1907,  and  on  diverse  otli- 
er  days  t>etween  said  day  and  the  day  of 
finding  this  indictment,  a  certain  tenement, 
occupied  by  the  said  Peter  A.  Honiehan  as 
a  storehouse,  situated  in  said  Gardiner,  un- 
lawfully did  use  for  the  illegal  Iceeping  and 
illegal  sale  of  intoxicating  liquors. 

Argued^  before  WHITEHOUSE,  C.  J.,  and 
SAVAGE,  SPEAR,  CORNISH,  KING,  BI&D. 
HALEY,  and  HANSON,  JJ. 

Joseph  Williamson,  County  Atty.,  for  the 
State.    George  W.  Hesselton,  for  defendant. 

BIRD,  J.  These  two  cases  against  tlie 
same  defendant,  upon  identical  indictments 
for  nuisance  between  the  1st  day  of  Janaary, 
1907,  and  the  day  of  the  finding  of  tbe  in- 
dictment, are  before  us  upon  exceptions. 
The  defendant  was  tried  upon  one  of  the  In- 
dictments (No.  83)  and  found  guilty,  and 
was  immediately  tried  upon  the  other  indict- 
ment (No.  32)  with  Jilce  result 

In  the  case  first  tried,  it  is  necessary  to 
consider  but  one  of  the  exceptions.  Tbe 
state  offered,  as  tending  to  prove  the  crime 
set  forth  iu  the  indictment,  the  docket  en- 
tries of  the  Gardiner  municipal  court,  as 
follows:  "State  v.  Peter  Houlehan.  Charge, 
search  and  seizure.  Complainant,  Frank  £. 
Andrews.  Plea,  not  guilty.  August  26  con- 
tinued to  August  27  at  10  a.  m.  Found 
guilty  August  27,  1909.  Sentence,  $100  and 
costs,  $1S.82,  and  60  days  In  Jail.  Appealed. 
and  furnished  sureties  In  the  sum  of  $200 
for  appearance  at  the  superior  court.  Sept 
6th  Jail  sentenced  nol  prossed,  paid  line  and 
costs.     Paid  $117.32  Sept  6,  1909." 

[1]  Upon  the  imposition  of  sentence,  the 
talcing  of  the  appeal,  and  filing  of  tl>e  ap- 
peal bond,  the  Jurisdiction  of  the  magistrate 
was  at  an  end,  and  he  tiad  no  further  JarLs- 
diction  of  the  case  (Tuttle  v.  Lang,  100  Me. 
123,  127,  60  Atl.  892),  unless  appellant  with- 
drew bis  appeal  as,  and  in  the  manner,  au- 
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tborized  In  R.  8.  &  188,  1 19i  which,  so  far 
as  pertinent,  1b  as  follows:  "The  appellant 
naay,  at  any  time  before  such  copy  has  been 
sent  to  the  appellate  court,  come  personally 
before  such  magistrate,  who  may  permit 
him,  on  motion,  to  withdraw  bis  appeal  and 
abide  by  the  sentence  appealed  from;  where- 
upon he  shall  be  ordered  to  comply  with 
said  sentence  and  the  sureties  taken  upon 
the  recognizance  upon  such  appeal  shall  be 
discharged." 

[2, 3]  Whether  or  not,  on  September  6, 
1909  the  copy,  "of  the  whole  process,  and 
of  all  writings  before  the  magistrate"  (B.  S. 
c.  133,  I  18),  had  then  been  sent  to  the  ap- 
pellate court  does  not  appear;  but,  assuming 
that  it  bad  not,  and  that  the  appellant  per- 
sonally came  before  the  magistrate,  there 
Is  no  entry  showing  that  he  moved,  either  in 
writing  or  otherwise,  to  withdraw  his  ap- 
peal and  abide  by  the  sentence  appealed 
from.  Assuming,  also,  that  this  was  done, 
the  action  of  the  magistrate  was  wholly  un- 
authorized. The  record  shows  neither  with- 
drawal of  the  appeal,  nor  an  order  to  abide 
by  the  sentence.  On  the  contrary.  Instead  of 
making  an  entry  of  "appeal  withdrawn," 
without  which  he  could  make  no  further  en- 
try, be  proceeds  to  modify  the  sentence,  al- 
tbougb  his  only  authority  In  the  premises 
was  to  order  compliance  with  the  sentence 
already  Imposed.  If  then,  the  Judge  of  the 
municipal  court  has  no  power  after  Imposi- 
tion of  sentence,  save  in  strict  accordance 
with  statute  in  matters  of  appeal,  any  entry 
he  may  makb  upon  his  docket  or  cause  to 
appear,  as  of  record,  of  an  act  respecting  the 
person  and  case,  not  within  his  statutory 
I>owers  regarding  appeal,  is  as  much  beyond 
bis  power  as  the  act  itself.  A  record  is  a 
memorial  or  history  of  Judicial  proceedings 
In  a  case,  commencing  with  the  writ  or  com- 
plaint and  terminating  with  the  Judgment 
Sayles  y.  Briggs,  4  Mete.  (Mass.)  421.  It 
is  only  records  of  magistrates  which  are 
made  in  the  course  of  Judicial  duty  which 
are  of  force.  Wells  t.  Stevens,  2  Gray 
(Mass.)  116,  118.  It  Is  the  duty  of  every 
justice  to  Insert  In  the  record  of  each  cause 
before  him  a  full  narrative  of  everything 
which  is  necessary  to  exhibit  its  progress 
and  the  final  determination  of  it,  to  far  at 
ke  Am  any  offUHal  connection  v>it\  it.  Wells 
V.  Stevens,  2  Gray  (Mass.)  117.  The  entry 
of  September  6,  1909,  Is  a  mere  personal 
memorandum — has  no  Judicial  effect — and, 
if  given  effect,  would  result  In  modifying  a 
record  by  parol.  Kendall  t.  Powers,  4  Meta 
(Mass.)  653.  The  entry  in  the  present  case 
was  beyond  the  power  of  the  Judge  to  make, 
and  is  not  admissible  as  evidence  to  contra- 
dict the  record.  It  was  a  nullity,  as  was 
the  similar  entry  In  Houlehan  r.  County,  108 
Me.  397,  81  AU.  449. 

The  appeal  was  not  withdrawn,  and  the 
Judgment  of  conviction,  at  the  tlipe  the  dock- 
et entries  were  offered,  was  vacated  by  ap- 


peal. Campbell  v.  Howard,  B  Mass.  876,  878; 
State  V.  Quinn,  96  Me.  496,  498,  52  AU.  10C9; 
Wlllett  V.  Clark,  103  Me.  22,  23,  67  AU.  666; 
Com.  V.  Richards,  17  Pick.  (Mass.)  295,  298. 

The  exceptions  must  be  sustained. 

[4,  5]  In  the  second  case,  it  appears  that 
before  the  opening  argument  defendant  "fil- 
ed a  motion,  in  substance,  that  tills  case  had 
been  covered  by  the  case  Just  tried,  No.  33." 
The  overruling  of  this  motion  constitutes  tbe 
ground  of  the  first  exception.  An  examina- 
tion of  tbe  motion  reveals  an  attempt  to 
plead  a  prior  conviction  by  way  of  motion. 
The  practice  is  not  to  be  encouraged;  and, 
while  strictness  of  pleading  may  be  some- 
what rrtaxed  when  the  record  of  the  prior 
conviction  is  in  the  same  court  in  which  the 
plea  is  filed,  we  may  doubt  if  tbe  motion 
complies  with  all  the  requirements  of  a  plea 
of  autrefois  convict.  This,  however.  It  is  un- 
necessary to  determine.  The  bill  of  ezc^>- 
tions  does  not  show  the  character  of  the 
reply  of  tbe  state  to  the  plea— whether  an 
issue  of  law  or  an  Issue  of  fact  was  present- 
ed, nor  whether,  upon  the  overruling  of  the 
motion,  any  or  what  Judgment  was  entered. 
Exceptions  will  be  sustained  only  when  it 
appears  from  the  exceptions  themselves  that 
the  court  mistook  tbe  law.  Fletcher  ▼. 
Clarke,  29  Me.  486;  Verona  T.  Bridges,  98 
Me.  491,  67  AU.  797;  Lenfest  T.  Bobbins,  101 
Me.  176,  63  Atl.  729;  Hiz  ▼.  GUes,  103  Me. 
439,  69  Atl.  692.    The  exception  Is  overruled. 

[I]  After  verdict  defendant  filed  a  motion 
In  arrest  of  Judgment,  which  Is  in  substan- 
tially the  usual  form,  with  the  additional 
matter:  "And  the  said  Indictment  is  bad, 
because  it  alleges  an  offense  covering  tbe 
same  period  of  time  and  the  same  alleged 
offense  upon  which  respondent  has  heretofore 
been  found  guilty  by  a  verdict  of  the  Jury, 
and  said  verdict  is  still  in  force  and  has 
never  been  reversed."  Tbe  denial  of  tbe 
motion  is  the  ground  of  the  second  ex- 
ception. As  a  demurrer  In  a  criminal  case 
reaches  the  Indictment  as  tbe  same  may 
be  recorded,  so  a  motion  In  arrest  of 
Judgment  reaches  the  whole  record  of  tbe 
cause  as  made  up  to  the  time  of  filing  the 
motion.  Each  can  reach  only  errors  of  rec- 
ord; neither  can  plead  facts  not  of  record. 
Another  difficulty  is  that  the  record  is  not 
before  us.  The  indictment  is  set  out  in  full; 
but  neither  the  plea  of  the  defendant,  nor  the 
motion  above  referred  to,  nor  tbe  pleadings 
subsequent  thereto,  appear  of  record;  and, 
while  the  nature  of  the  motion  Is  apparent 
from  the  bill  of  exceptions,  this,  however,  is 
not  part  of  the  record  nor  could  have  l>een  of 
record  before  the  overruling  of  the  motion  in 
arrest.    This  exception,  also,  is  overruled. 

In  the  charge  of  the  presiding  Justice,  he 
said,  among  other  things:  "In  my  Judgment 
— and  this  is  matter  for  me  to  give  you  In* 
structlons  upon — In  my  Judgment,  this  ac- 
tion may  be  maintained  against  this  respond- 
ent for  maintaining  a  common  nuisance  in 
his  saloon,  provided  yon  find  by  the  evidence 
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presented  In  tble  case  that  during  the  period 
covered  by  this  Indictment  he  has  kept  In- 
toxicating llqaors  In  bis  saloon  for  sale,  or 
has  sold  intoxicating  liquors  Illegally ;  and 
if  be  has  sold  at  all  it  is  illegally,  because 
there  is  no  contention  that  he  was  licensed 
to  sell." 

[7]  To  this  portion  of  the  charge  defend- 
ant  seasonably  objected  and  had  exceptions. 
We  think  the  exceptions  mnst  be  sastained. 
The  evidence  of  the  government  was  direct- 
ed to  proof  of  the  maintenance  of  a  nuisance 
In  the  defendant's  saloon.  The  charge  re- 
quired evidence  of  keeping  intoxicating  liq- 
uors in  the  saloon;  but  the  evidence  of  sales 
required  is  not  so  limited  or  restricted,  and 
might  be  understood  to  refer  to  sales  any- 
where, while  he  occupied  the  saloon,  and  es- 
pecially in  view  of  the  words  Immediately 
following,  "and  If  he  has  sold  at  all  it  is  U- 
legally."  The  Jury  may  have  misunderstood. 
King  ▼.  Ward,  74  Me.  349,  351;  GUmore  ▼. 
McNeil,  45  Me.  599,  001 ;  Hopkins  T.  Fowler, 
39  Me.  568,  570. 

This  exception  Is  therefore  sustained. 

The  entry  will  be.  In  each  case:  Excep- 
tions sustained,  and  new  trial  ordered. 

SPEAR  and  CORNISH,  JJ.,  dissenting. 


grotjLimund  y.  germania  fire 

INS.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  20,  1912.) 

(Syttabut  by  the  Court.) 

1.  IirstTBANCE    (g    166*)  —  CoNSTBUCTiow    or 
CowTBACT— Blanket  Policy. 

A  policy  of  insurance  for  $2,000  on  "two 
three-story  frame  building  tin  roof,  and  its 
additions  and  foundation  walls,  while  occupied 
as  a  dwellings,  Nos.  69  and  71  East  Twelfth 
street,  Paterson.  New  Jersey,  and  being  $1,- 
000.00  on  each  building,"  is  in  its  legal  effect 
«  specific  policy  of  $1,000  on  No.  69  East 
Twelfth  street  and  $1,000  on  No.  71  East 
Twelfth  street,  and  is  not  a  blanket  policy  on 
both  Nos.  69  and  71. 

[Ed.   Note. — For  other  cases,   see  Insurance, 
Cent.  Dig.  |  353;    Dec.  Dig.  |  166.*] 

2.  iNSXTBAWCi:    (§    166*)  — CoNSTBtJcnoH    OF 
CoHTBACT— Blanket  Policy. 

A  policy  of  insurance  for  "$2000.00  upon 
the  three-story  frame  building,  and  its  additions 
'adjoining  and  communicating,  including  gas  and 
water  pipes,  beatinj;  apparatus  and  all  per- 
manent fixtures,  while  occupied  as  a  dwelling 
house  and  situated  Nos.  69  and  71  East  Twelfth 
Street,  Paterson,  New  Jersey,"  is  not  a  specific 
policy  on  No.  6v  and  No.  71,  but  is  a  blanket 
policy  on  both,  and  covers  to  its  full  amount  of 
$2,000  both  Nos.  69  and  71. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  353;    Dec  Dig.  {  166.»] 

8.   InSITBANCK  a  504*)— PBOCKEDS— DlSTBIBU- 

moN. 

In  distributing  the  loss  upon  two  parts  of 
a  building  under  one  roof,  and  each  part  ca- 
pable of  being  described  and  insured  by  street 


numbers,  between  an  Insunnoe  policy  eoverinc 
both  parts  for  a  gross  sum  and  a  policy  spe- 
cifically liable  on  each  part,  both  of  which  poli- 
cies grant  permission  to  "effect  other  insur- 
ance" and  provide  that  the  liability  shall  not 
he  greater  "than  the  amount  hereby  insured 
shall  bear  to  the  whole  insurance,"  the  blanket 
policy  should  l>e  regarded  as  insuring  each  part 
to  the  entire  amount  unappropriated  when  it 
is  reached,  making  tbe  adjustment  part  by  part 
in  the  order  of  the  greater  loss,  if  that  will 
work  substantial  equity  and  justice  to  all  cca- 
cemed,  and  deducting  the  sum  appropriated  to 
the  part  as  it  is  adjusted  and  passed. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {{  1285-1290;   Dea  Dig:  |  604.*] 

Error  to  Supreme  Court. 

Action  by  August  Grollimund  against  the 
Germania  Fire  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed,  and  venire  de  novo  awarded. 

John  R.  Hardin,  of  Newark,  for  plaintiff  in 
error.  Hunzlker,  Randall  &  Cunningham,  of 
Paterson,  and  Edward  A.  Day,  of  Kewark. 
for  defendant  in  error. 

TRENOHARD,  J.  [1]  August  GroUlmand 
sued  to  recover  the  amount  claimed  as  In- 
demnity under  a  contract  of  Insurance  is- 
sued to  him  December  2,  1907,  by  the  Ger- 
mania Fire  Insurance  Company.  The  Insur- 
ance was  against  loss  or  damage  by  fire  for 
tbe  term  of  three  years  from  the  date  of 
the  policy,  In  tbe  amount  of  $2,000,  "on  two 
three-story  frame  building,  tin  roof,  and  its 
additions  and  foundation  wails,  wblle  occu- 
pied as  a  dwellings  Nos.  69  and  71  Kast 
Twelfth  street,  Paterson,  New  Jersey,  and 
being  $1,000.00  on  each  building."  The  poli- 
cy was  on  the  standard  form,  and  contained 
the  following  provision :  "This  company  shall 
not  be  liable  under  this  policy  for  a  gT«at» 
proportion  of  any  loss  on  tbe  described  prop- 
erty, or  loss  by  the  expense  of  removal  from 
premises  endangered  by  fire,  than  the  amoont 
hereby  Insured  shall  bear  to  tbe  whole  In- 
surance, whether  valid  or  not,  or  by  solvent 
or  Insolvent  insurers,  covering  such  property, 
and  the  extent  of  the  application  of  tbe  in- 
surance under  this  policy  or  of  the  contribu- 
tion to  be  made  by  this  company  in  case  of 
loss  may  be  provided  for  by  agreement  or 
condition  written  hereon  or  attached  or  ap- 
pended hereto." 

To  the  policy  In  question,  pursuant  to  tbe 
terms  of  the  standard  clause  just  quoted, 
there  was  attached  a  rider,  granting  privilege 
"to  effect  other  insurance"  and  containing; 
with  reference  to  sndi  other  insurance,  the 
following  paragraph:  "Provided,  however, 
that  If  there  shall  be  any  other  Insurance 
on  said  building,  this  company  shall  be  liable 
only  for  such  proportion  of  any  loss  as  tbe 
amount  issued  hereby  shall  bear  to  the  whole 
Insurance  on  the  property  hereby  Insured, 
whether  sucb  Insurance  applies  in  tbe  same 
maimer  or  not" 

The  property  Insured  was  damaged  by  fire 
March  23,  1909, -the  total  damage  being  $1,- 
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Tbe  trial,  at  the  Passaic  circuit,  before 
the  Judge  sitting  without  a  Jury,  resulted 
la  a  Judgment  for  the  plaintiff  against  the 
company  for  $880.47,  with  interest,  being  one- 
balf  of  tbe  total  loss,  and  the  company  sued 
out  this  writ  of  error.  The  defendant  at  the 
trial,  conceded  that  It  was  liable  for  $633.13, 
and  requested  the  court  to  find  that  amount 
to  be  Its  total  liability.  The  assignments  of 
error  center  on  the  effect  of  other  insurance 
on  the  same  property  upon  the  extent  of  the 
liability  of  the  defendant  upou  the  policy  In 
suit 

The  description  of  the  property  as  contain- 
ed in  this  policy,  when  literally  copied,  reads 
rather  strangely,  but  so  reads  because  It  is 
partly  written  on  a  printed  blank,  and,  as 
often  happens  in  filling  blanks,  singulars  and 
plurals  are  slightly  mixed,  but  without  detri- 
naent  to  the  evident  meaning.  It  is  in  legal 
effect  a  specific  policy  of  $1,000  on  No.  69 
East  Twelfth  street  and  $1,000  on  No.  71 
East  Twelfth  street,  and  is  not  a  blanket 
policy  on  both  Nos.  CQ  and  71.  It  was  so  de- 
clared on,  and  the  court  below  properly  so 
held. 

If  there  were  no  other  Insurance  on  the 
property  described  in  this  policy,  the  whole 
amount  of  the  specific  Insurance  on  No.  69 
'  would  be  Insuflident  to  meet  the  loss  on  that 
number,  whUe  on  No.  71  the  specific  insur- 
ance would  exceed  the  loss.  The  insured 
would  In  that  case,  therefore,  have  been  en- 
titled to  recover  $1,000  on  69  and  $283.20  on 
71,  or  $1,283.20  in  alL 

[2]  But  on  June  8,  1907,  several  months 
prior  to  the  taking  out  of  tbe  defendant's 
policy,  the  insured  secured  from  the  Roches- 
ter German  Insurance  Company  a  three-year 
l)ollcy,  which,  however,  was  not  specific  on 
No.  68  and  No.  71,  but  was  a  blanket  policy 
and  covered,  to  its  full  amount  of  $2,000, 
both  numbers  68  to  71.  The  court  below 
properly  so  held.  In  the  Rochester  policy, 
the  Insurance  was  "$2,000.00  on  the  three- 
story  frame  building,  and  Its  additions  ad- 
Joining  and  communicating,  including  gas 
and  water  pipes,  heating  apparatus  and  all 
permanent  fixtures,  while  occupied  as  a 
dwelling  house  and  situated  Nos.  69  and  71 
East  Twelfth  street,  Paterson,  New  Jersey." 
This  policy  was  also  on  the  standard  form, 
and  contained  permission  for  other  Insurance 
without  notice. 

At  this  point  we  pause  to  remark  that  Grol- 
UmuDd,  the  plaintiff  in  this  case,  has  recov- 
ered a  Judgmeut  in  like  amount  against  the 
Rochester  German  Inanrance  Compnoy  on 
tbe  polity  last  referred  to,  and  has  sued 
out  a  writ  of  error  la  that  case,  so  that  tbe 
Judgments  entered  against  ltr>tb  the  Ger- 
manla  and  tbe  Roeliester  are  innv  Uefore  this 
court,  and  have  been  argued  t'>getber. 


single  building  (such  description  being,  with- 
out doubt,  not  strictly  accurate).  He  later 
took  out  specific  Insurance  on  the  two  parts 
of  the  same  building  in  the  specific  amount 
of  $1,000  each,  having  been  permitted  so  to 
do  by  the  leave  given  In  the  earlier  policy  to 
take  out  further  insurance  without  notice. 
He  has  thus  created  a  situation  which  leads 
to  embarrassment  In  determining  the  liabili- 
ties of  tbe  insurance  companies  under  the 
two  contracts. 

[3]  Now,  the  insured's  rights  as  against 
the  defendant  in  tills  case  (and  In  the  other 
case  also)  must  be  determined  from  the  con- 
tract made  between  the  insured  and  the 
company,  and  not  by  an  adjustment  of  equi- 
ties between  insurance  companies,  requiring 
the  court  to  retorite  the  contract  so  sued  up- 
on and  make  a  new  and  different  contract. 
Questions  of  contribution  between  coinsurers 
have  caused  much  trouble  to  tbe  courts,  a 
large  part  of  which  has  arisen  through  ef- 
forts to  equalize  equities  outside  of  the  con- 
tract This  trouble  is  lessened  If  the  par- 
ties are  left  with  their  contracts  as  they 
themselves  have  made  them. 

That  the  judgment  against  the  Germania 
C!ompany  In  the  present  case  Is  manifestly 
unjust  and  contrary  to  Its  contract  Is,  we 
think,  demonstrable.  The  contention  that 
the  insurance,  In  respect  to  both  policies, 
was  concurrent,  and  that  therefore  both  com- 
panies, having  insured  for  equal  amounts, 
should  pay  In  equal  proportions  the  loss,  is 
not  supported  by  the  contracts.  In  the  Roch- 
ester policy,  the  insurance  was  $2,000,  cov- 
ering both  numbers.  Any  structure  under 
one  roof,  with  two  separate  entrances,  la. 
In  a  general  sense,  one  building;  and,  if  the 
Rochester  company  chose  to  Insure  in  blan- 
ket form,  it  elected  to  take  all  the  loss  that 
was  coming  on  either  building.  At  the  time, 
the  Rochester  policy  was  tiCken  out,  there 
was  no  other  Insurance;  and,  If  the  fire  had 
taken  place  before  tbe  option  to  take  other 
Insurance  had  been  exercised,  the  loss  of 
the  Rochester  Company  would  have  been, 
inasmuch  as  the  loss  did  not  equal  the  total 
insurance,  the  whole  amount  of  $1,760.93, 
and  It  would  have  made  no  difference  in 
the  liability  of  the  Rochester  Company  wheth- 
er the  loss  ^^8  ttW  on  9»,  ot  aX\  oo.  1\,  ot 
equally  dlv\r\oA  Toft^"^**^  *^  *»^  '^'^-    ^.      ^ 

take  out    ,  ;^f      ^v.^vv'.^v.^i^  &^  ^x.*J^>«^^ul 

insured   trv      v\ft^  ^^\,  'i^'^'^^^iaKa  0^    i,  •s^'i*fc"«>.- 

71.  but  r^^    V\a*^A\^'^^  '^  ■vs^S.^^A^^"*^' 


suraiice 
so  pref. 
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represented  by  the  Bochester  tK>]Icy,  and  Is 
liable  only  for  such  proportion  of  the  total 
loss  occasioned  by  the  fire  at  No.  69  as  the 
sum  of  $1,000  shall  bear  to  the  whole  In- 
surance on  that  number,  and  on  No.  71  as 
the  sum  of  $1,000  shall  bear  to  the  whole 
insurance  on  that  number. 

The  loss  on  69  was  $1,477.73.  If  the  insur- 
ed had  taken  out  no  specific  insurance  on  No. 
69  and  $1,000  on  No.  71,  the  Rochester  Com- 
pany would  have  been  called  upon  to  pay 
$1,477.73,  the  entire  loss  on  No.  69,  and,  as 
to  No.  71,  the  balance  of  its  policy,  or  $633.- 
13,  would  have  prorated  with  the  specific 
Germania  Insurance  policy  of  $1,000.  So, 
If  the  insured  had  taken  out  $1,000  of  specif- 
ic Insurance  in  the  GerniSnla  on  No.  69  and 
no  specific  Insurance  on  No.  71,  the  Rochester 
Company  would  have  been  called  upon  to 
pay  on  No.  71  the  loss  on  that  number  of 
$283.20;  the  remaining  amount  of  its  pol- 
icy, not  needed  to  satisfy  that  loss  (that  is 
to  say,  $1,716.80),  would  have  prorated  with 
the  Germania  specific  Insurance  of  $1,000 
in  paying  the  loss  of  $1,477.73  on  No.  69. 

If  we  now  consider  that  the  Insured  had 
no  policy  In  the  Rochester  and  had  $1,000 
on  No.  69  In  the  Germania  and  $1,000  on 
No.  71  in  the  Germania,  the  Germanla's  loss 
would  be,  on  No.  69,  $1,000,  and  on  No.  71 
$283.20,  or  $1,283.20  in  all.  The  assump- 
tion, therefore,  that  the  situation  as  to  the 
two  companies — the  Rochester  with  a  blan- 
ket policy  of  $2,000  on  both  numbers,  and 
the  Germania  with  $1,000  on  each  number — 
is  the  same  is  shown  groundless,  because, 
without  consideration  of  the  other,  the  lia- 
bility of  the  Rochester  under  the  blanket 
policy  is  $1,760.93,  and  of  the  Germania  un- 
der the  two  specific  policies  is  $i,283.ao.  Un- 
der the  policies  Issued  by  both  companies, 
neither  company  is  liable  under  the  policy 
for  a  greater  proportion  of  any  loss  on  the 
property  described  therein  than  the  amount 
thereby  insured  shall  bear  to  the  whole  in- 
surance covering  such  property. 

This  clause  for  prorating  is  a  limitation 
upon  the  contract  to  Indemnify  the  assured 
to  the  extent  of  his  loss.  The  assured  has 
not  taken  from  either  company  an  unquali- 
fied obligation  to  Indemnify  him  to  the  ex- 
tent of  his  loss,  or  to  the  extent  of  his  loss 
limited  to  the  amount  of  bis  policy.  He  has 
made  with  both  companies  contracts  which 
give  them,  as  against  him,  a  benefit  arising 
from  coinsurance.  The  liability  of  each  com- 
pany to  the  assured  is  limited,  depending 
upon  the  existence  of  the  amount  of  the  co- 
insurance of  the  other.  Bach  company  is 
liable  only  for  the  proportion  of  the  loss  on 
the  described  property  in  its  policy  that  the 
amount  insured  shall  bear  to  the  whole  in- 
surance on  such  property. 

It  is  true  that  the  insured  Is  entitled  to 
have  from  the  two  companies,  if  his  loss  did 
not  exceed  the  total  amount  of  insurance 


available  to  meet  tlie  loss,  the  amount  of 
such  loss.  But,  in  the  present  case,  to  di- 
vide the  loss  equally  between  the  two  com- 
panies would  compel  a  contribution  from  the 
Germania  to  the  Rochester  of  $880.47.  or 
only  $402.73  less  than  the  total  liability  of 
the  Germania  on  its  policy  on  both  numbers. 
without  reference  to  the  Rochester;  and  the 
Rochester,  with  a  total  liability  on  ita  policy 
of  $1,760.93,  without  reference  to  the  exist- 
ence of  the  Germania  policy,  would  be  re- 
lieved of  exactly  half  of  Its  responsibility. 
or  $880.46.  This  method  of  dividing  tbe 
loss  would  work  to  the  advantage  of  the 
Rochester  Company  by  the  difference  be- 
tween $880.46,  of  which  it  would  be  relieved, 
and  $402.73,  of  which  the  Germania  would 
be  relieved;  such  difference  being  $477.73. 
By  this  method  the  blanket  policy  on  both 
numbers,  carrying  naturally  the  greater  loss, 
would  derive  from  the  prorating  clause  a 
greater  benefit  tiian  the  specific  rislis  on  each 
number  of  lesser  amount. 

Such  a  result  is  manifestly  wrong,  and 
writes  a  new  contract  for  the  Germania,  in 
that  it  deprives  it  of  proper  contribntion 
from  its  colnsurer,  but  more  markedly  writes 
a  new  contract  for  the  Rochester,  in  that  it 
converts  its  blanket  policy  into  a  specific 
policy  of  $1,000  on  each  number.  By  tlUs 
method  there  is  absolutely  no  difference  l>e- 
tween  the  two  contracts,  and  blanket  Insur- 
ance and  specific  Insurance  involve  exactly 
the  same  risk  on  the  part  of  the  two  com- 
panies; and  this  notwithstanding  tliat,  if 
the  blanket  policy  alone  had  been  on  the 
property,  the  loss  under  it  would  have  t>een 
$1,760.93,  and  if  the  policy,  with  specific  risks 
on  the  two  numbers,  had  been  alone,  its  loss 
could  have  been  only  $14283.20.  It  hi  axio^ 
matlc  that  a  blanket  policy  is  a  greater  risk 
than  the  specific,  and  in  natural  equity  the 
assumption  of  the  greater  risk  is  not  inequi- 
tably attended  by  larger  loss. 

It  is  true  that  in  a  general  sense  the 
amount  of  the  Germania  policy  was  equal  to 
the  amount  of  the  Rochester  policy,  inas- 
much as  the  ultimate  possibility  of  loss  on 
each  policy  was  $2,000.  But  under  the 
Bochester  policy  $2,000  could  be  lost  on  ei- 
ther No.  69  or  No.  71,  while  under  the  Ger- 
mania policy  only  $1,000  could  be  lost  on  No. 
69  and  only  $1,000  could  be  lost  on  No.  TL. 

There  is  but  little,  if  any,  conflict  of  law. 
text-book  or  case,  on  the  general  principle 
that  blanket  Insurance  covers  every  item  In- 
cluded in  the  property  described  in  the  pol- 
icy to  its  whole  amount,  and  the  destruction 
of  any  Item  so  covered,  even  though  all  other 
items  should  remain  entirely  uninjured,  de- 
mauds  an  indemnity  from  the  insurer.  If  the 
loss  be  so  great,  to  the  entire  amount  of  the 
policy. 

Of  course,  policies  are  sometimes  issued 
blanket  in  form,  with  limitation  of  loss  to  a 
specific  amount  of  any  one  Item,  as,  for  in- 
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Policies  also  sometimes  contain  what  are 
called  "distribution"  clauses,  by  which  the 
amount  insured  attaches  In  proiiortiou  of  the 
value  of  the  property  contained  in  individual 
parcels  to  the  value  of  the  property  as  an 
entirety.  But  the  blanket  policy  In  the  pres- 
ent case  contains  nothing  by  way  of  limita- 
tion or  distribution,  and  Its  full  amount  is 
fully  applicable  at  all  times  to  every  part 
and  parcel  of  the  property  described  in  the 
policy.  To  forget  this  is  to  make  the  policy 
specific  and  a  different  thing  than  what  it 
was,  and  was  Intended  to  be.  To  remember 
this  is  to  leave  the  contract  as  the  parties 
made  it 

It  has  been  said  that  questions  arising  out 
of  the  application  of  blanket  Insurance  and 
specific  insurance  are  among  the  most  trou- 
blesome in  the  law  of  insurance,  and  It  must 
be  conceded  that  there  Is  considerable  differ- 
ence of  opinion  evidenced  by  the  authorities. 
It  must  also  be  conceded  that  every  rule  that 
bas  been  worked  out  has  been  the  subject  of 
criticism,  and  no  rule  has  been  as  yet  formu- 
lated which  absolutely  commends  itself  in  all 
supposable  cases.  The  function  of  the  court, 
bowever,  is  not  safely  discharged  in  the  en- 
deavor to  lay  down  a  rule  which  will  meet 
all  supposable  cases.  Contracts  and  facts 
are  seldom  exactly  Identical  In  even  two  cas- 
es. The  contract  and  the  facts  before  the 
court  In  the  given  case  are  the  safest  guide 
to  a  correct  conclusion. 

The  learned  trial  judge  adopted  the  Ver- 
mont rule,  so-called,  applied  in  the  case  of 
Chandler  v.  Insurance  Co.  of  North  America, 
70  Vt.  562,  41  Atl.  602.  The  reason  advanced 
by  the  court  for  this  rule  is  as  follows:  "As, 
by  the  terms  of  the  specific  policies,  they 
cannot  be  converted  into  blanket  policies,  it 
necessarily  follows  that  the  only  way  by 
which  the  loss  can  be  adjusted  is  to  turn  the 
blanket  policies  into  specific  ones,  L  e.,  deter- 
mine how  much  of  the  full  amount  of  a  blan- 
ket policy  shall  be  apportioned  to  each  of  tbe 
three  respective  items,  according  to  tbeir  re- 
spective values."  But  this  seems  to  us  with- 
out Justification  in  any  blanket  contract  of 
insurance  considered  by  itself,  and  inequita- 
ble in  relation  to  specific  Insurance  on  Items 
covered  by  the  blanket  policies.  Inasmuch  as 
It  puts  blanket  and  specific  contracts  on  a 
level  of  liability,  when.  In  tbe  very  nature  of 
tbe  two  contracts,  there  Is  great  difference  in 
tbe  risk  assumed. 

In  the  Chandler  Case,  tbe  court  arrived  at 
tbe  amounts  of  the  specific  policies  into 
which  It  converted  the  blanket  policy  by  tak- 
ing the  amount  of  the  loss  as  to  each  item  as 
tbe  representative  of  its  value,  because  In 
tbat  case  the  loss  was  the  full  value  and  less 
than  tbe  total  amount  of  insurance.  The 
rule  as  announced  by  the  court  calls  for  an 
apportionment    according    to    sound    value. 


lectible  under  a  contract  of  insurance  is  not 
perceivable,  except  in  so  far  as  indemnity  is 
sometimes  limited  in  amount  by  sound  value 
or  some  proportion  thereof.  Moreover,  it  Is 
admitted  tbat  the  application  of  this  rule, 
which  is  also  sometimes  called  the  "Reading 
Rule,"  may  lead,  under  some  conditions,  to 
results  violative  of  the  principle  that  the  as- 
sured should  receive  full  Indemnity.  To  this 
principle  every  rule  should  bend. 

In  the  present  case,  however,  the  Insured 
cannot  apply  the  Vermont  rule,  under  the 
evidence.  No  proof  has  been  offered  by  the 
plaintiff  of  sound  value,  and  the  court  cannot 
assume  that  Nos.  09  and  71  are  of  equal 
sound  value. 

The  effect  of  the  Vermont  or  Reading  rule 
is  exactly  the  same  as  though  the  policy  had 
originally  contained  a  distributive  clause,  ap- 
plying its  blanket  amount  to  different  items 
In  proportion  to  value.  This  clause  is  some- 
times put  In  policies,  and.  If  so,  the  rule  Is, 
no  doubt,  properly  applied.  In  the  absence 
of  such  a  clause,  the  application  of  the  rule 
makes  a  new  contract. 

Tbe  rule  which  we  think  should  be  applied 
to  the  present  case  is  that  which  Is  called 
tbe  Connecticut  rule,  of  wUch  the  case  of 
Schmaelzle  v.  London  &  L.  Fire  Ins.  Co.,  76 
Conn.  397,  53  AU.  863,  60  L.  R..  A.  536,  96 
Am.  St.  Rep.  233,  is  an  application.  This 
rule  Is  sometimes  styled  by  text-writers  the 
"Gradual  Reduction  Rule."  Like  other  rules, 
it  has  been  the  subject  of  criticism;  but  its 
reasoning  Is,  when  applied  to  the  ti-ial  of  an 
Issue  in  a  court  of  law,  much  more  satisfac- 
tory than  can  be  found  in  tbe  cases  support- 
ing the  other  rules.  It  proceeds  on  the  va- 
lidity of  the  contract  of  insurance  as  made 
between  the  assured  and  the  company,  and 
enforces  the  contract  as  it  is  found. 

In  the  Schmaelzle  Case,  the  plaintiff  was 
the   owner   of   premises   upon    which   stood 
a  brewery  and  a  shed.    In  the  brewery  were 
machinery  and  stock,  upon  which  buildings, 
machinery,  and  stock  the  plaintiff  carried,  in 
34   different   companies,    Insurance   against 
fire,  aggregating  $60,000  in  amount    These 
policies  were  all  of  the  standard  form,  and 
contained  a  provision  as  to  prorating  found 
In  the  policy  of  the  Oermanla  Company  in 
this  case  and  also  In  the  Rochester  policy. 
Thirty-one   of   the   polVcVea,   covetVng  \na\ix- 
ance   for    $55000,  were   "b\atils^et"   ^UcVea; 
that  te.  the  'eo.wea  ^^'f^*^:,ri^^v^- 
and  stock  a4  9.  Vi^o^^,  »-^«^  ■^V«'^^^.5,«o5i.  «e^- 
Ing  the  ^j^^      *  ot  ^•''^^  Vxv«(«»S>^.  evsB.s'as^^'^- 
eral  Itemlr^tjWV       .jcsoa-Vo^aa^^^^   oV-cas^HJisA^ 

ing  ina?^^     'SV  ^,'^T*'^?     ^^"^^ 
known         *'        "        '^*^      xn«<\v->^'.     ^  _...,% 

amount, 
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a  spe< 
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precisely  the  same  property  as  did  the  com- 
pound Insurance,  but  distrlbutively.  This 
distribution  was  uniform  among  the  specific 
policies,  and  was  among  four  separate  Items 
— ^the  main  or  brewery  building,  stock,  ma- 
chinery, and  a  shed.  The  loss  was  dis- 
tributed witliout  friction,  and  the  question 
was  as  to  the  apportionment  between  the 
blanket  and  specific  policies.  The  court 
held  that  in  distributing  the  loss  upon  the 
building,  machinery,  and  stock  between  the 
Insurance  policies  covering  all  the  items  for 
a  gross  sum  and  those  specifically  liable  on 
each  Item,  ail  of  which  provided  that  the 
liability  shall  not  be  greater  "than  the  amount 
hereby  insured  shall  bear  to  the  whole  In- 
surance," the  blanket  policies  should  be  re- 
garded as  insuring  each  item  to  the  entire 
amount  unappropriated  when  it  is  reached, 
making  the  adjustment  item  by  item  in  the 
order  of  the  greatest  loss,  if  that  will  work 
substantial  equity  and  Justice  to  all  concern- 
ed, and  deducting  the  sums  appropriated  to 
the  respective  items  as  they  are  adjusted 
and  passed. 

That  case  is  on  all  fours  with  the  case 
now  before  the  court,  in  that  the  items  men- 
tioned in  the  specific  policies  comprised  in 
the  aggregate  the  property  described  in  the 
blanket  policies.  It  is  an  exact  authority 
from  a  court  of  high  reputation,  and  the 
principles  on  which  It  rests  are  strongly 
presented.  When  applied  to  the  facts  of 
this  case,  the  opinion  itself  contains  an  an- 
swer to  every  criticism  that  has  been  ad- 
vanced against  it.  True  it  has  been  criti- 
cised as  penalizing  the  blanket  policy.  It  is 
not  clear  that  the  criticism  is  well  founded ; 
but  it  is  dear  that  such  criticism  ought  not 
to  be  given  undue  weight  in  the  enforcement 
o'f  a  contract  in  a  court  of  law.  If  parties 
are  not  to  be  left  to  make  ttieir  own  con- 
tracts in  matters  of  insurance,  it  is  for 
the  Legislature,  which  has  already  establish- 
ed the  standard  form,  to  go  further  and 
prescribe  a  clause  covering  the  apportion- 
ment of  blanket  and  specific  insurance. 

It  is  said  that  the  Schmaelzle  Case  works 
an  interference  with  the  modern  80  per  cent, 
coinsurance  clause ;  but  in  the  present  case 
there  is  no  such  difllculty,  as  there  is  no 
such  clause  or  other  limitation  of  like  cliar- 
acter  in  the  policies. 

The  only  criticism  against  the  Connecticnt 
rule  (which  is  free  from  attack  on  many  of 
the  grounds  to  which  the  others  are  open), 
not  fully  answered  by  an  appeal  to  the  con- 
tract itself,  is  its  arbitrary  application  of 
the  order  in  which  the  blanket  Insurance 
shall  be  applied  in  the  course  of  "gradual 
reduction"  to  the  items  covered  by  it  The 
Connecticut  court  as  to  this  said:  "One  oth- 
er point  remains  to  be  considered.  As  the 
existence  of  the  specific  policies  compels 
the  adjustment  of  the  loss  by  Items,  these 
items  mnst  be  taken  up  in  some  order.    This 


order  might  very  materially  aifect  the  result, 
both  as  respects  the  companies  and  the  in- 
sured, since  that  portion  of  a  blanket  poli- 
cy which  is  exhausted  in  the  settlement  upon 
the  first  item  no  longer  remains  to  be  applied 
to  the  second  item,  and  so  on  through  the 
list.  This  matter  of  order  la  «Hie  upon 
which  the  policies  in  8ait>  and  policies  or- 
dinarily are  silent  Evidently  notbiug  re- 
mains but  some  arbitrary  method  of  s^ec- 
tion,  in  which  the  considerations  influencing 
a  choice  should  be  what  on  the  whole,  un- 
der the  conditions,  best  satisfies  the  ends  of 
fairness  and  Justice  as  between  the  comtiu- 
nies;  the  assured  being  given  his  rightful 
amount  of  indemnity.  A  little  study  of  the 
peculiar  situations  which  may  arise  may 
convince  one  that  no  rule  of  universal  and 
unvarying  application  can  be  safely  laid 
down.  Whether  one  suggests  the  order  of 
the  greatest  losses,  or  of  the  least  losses,  or 
the  order  of  the  enumeration  in  the  spec-i&l 
insurance,  or  an  order  to  be  determined  by 
lot,  two  at  least  of  which  methods  appear 
to  have  been  used,  or  some  other  order,  he 
will  quite  likely  be  met  with  an  assamed 
situation  in  which  his  system  seems  to  fiiil 
to  fully  accomplish  equity  and  Justice.  For- 
tunately we  have  no  need  to  search  for  a 
universal  rule.  In  the  present  case,  it  mat- 
ters not  to  the  assured,  and  little  to  the 
Insurers,  what  order  of  adjustment  is  adopt- 
ed. The  order  first  indicated,  to  wit,  that 
of  the  greatest  losses,  is  one  wliich,  as  a 
general  rule,  has  some  consideration  In  its 
favor.  In  this  case  it  works  substantial 
equity  and  Justice  to  all  concerned.  We 
therefore  select  it  for  the  purposes  of  this 
case  as  on  the  whole  the  best"  That  lau- 
goage  is  applicable  to  the  case  now  before 
the  court 

Our  conclusion  therefore  is  that  the  prol>- 
lem  now  before  the  court  should  be  solveil 
by  the  application  of  tlie  following  rule:  In 
distributing  the  loss  upon  two  parts  of  a 
building  under  one  roof,  and  each  part  ca- 
pable of  being  described  and  insured  by  street 
numbers,  between  an  Insurance  policy  cover- 
ing both  parts  for  a  gross  sum  and  a  poli- 
cy specifically  liable  on  each  part  both  of 
which  policies  permit  of  other  Insurance  and 
provide  that  the  liability  shall  not  be  greater 
"than  the  amount  hereby  insured  shall  l>ear 
to  the  whole  Insurance,"  the  blanket  polioy 
should  be  regarded  as  insuring  each  part 
to  the  entire  amount  unappropriated  when 
it  is  reached,  making  the  adjustment  part 
by  part  In  the  order  of  greater  loss,  if  that 
will  work  substantial  equity  and  Justice  to 
all  concerned,  and  deducting  the  sum  ap- 
propriated to  the  part  as  it  is  adjusted  and 
passed. 

The  application  of  that  mie  to  the  pres- 
ent case  results  as  follows:  The  loss  on  No. 
69  is  $1,477.73.  The  Rochester  blanket  poli- 
cy of  $2,000  being  first  appUed  on  Na  6» 
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of  13,000,  which  would  prorate  the  loss  be- 
tween the  Rochester  and  the  Oermania  $985.- 
16  to  the  Rochester  and  $482^7  to  the  Ger- 
manla.  The  payment  of  the  Rochester's 
$985.16,  being  Its  share  of  the  loss  on  No. 
09,  would  reduce  the  face  value  of  Its  poli- 
cy to  $1,014.84,  leaving  that  amount  still 
applicable  on  No.  71  to  prorate  with  the 
spedflc  policy  of  $1,000  on  that  number. 
The  loss  on  that  number  was  $283.20,  which 
■would  be  apportioned  between  the  two  com- 
panies as  follows:  $142.64  to  the  Rochester 
and  $140.56  to  the  Germanla.  The  Roches- 
ter's total  loss  would  be  on  both  numbers 
$1,127.80,  and  the  Germanla's  total  loss  on 
both  numbers  would  be  $633.13,  together  ag- 
gregating $1,760.93,  the  total  loss  of  the  as- 
sured. This  would  call  for  a  Judgment 
against  the  defendant  In  favor  of  the  plain- 
tiff in  the  present  case  for  $633.13,  with  In- 
terest from  May  23,  1909. 

The  result  is  that  the  Judgment  of  the 
court  below  will  be  reversed  and  a  venire 
de  novo  awarded. 


GROLLIMUND  v.  ROCHESTER  GERMAN 
INS.  CO. 

(Court  of  Errors  and  Appeals  of  Mew  Jersey. 
June  20.   1912.) 

Error  to  Supreme  Court. 

Action  by  August  Grollimund  against  the 
Rochester  German  Insurance  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  error. 
Reversed,  and  venire  de  novo  awarded. 

Oostav  A.  Bnnslker,  of  Paterson,  for  plain- 
tiff in  error.  Edward  A.  &  William  T.  Day, 
of  Newark,  for  defendant  in  error. 

PER  CURIAM.  The  decision  of  this  case  is 
controlled  by  the  rule  laid  down  in  Grollimund 
V.  Germania  Fire  Insurance  Co.,  83  Atl.  1108. 
argued  herewith,  and  decided  at  the  present 
term. 

The  judgment  of  the  court  below  will  be  re- 
versed and  a  venire  de  novo  awardM. 


BECKWITH  V.  COWLES  et  al. 

(Supreme  Court  of  Errors  of  Connecticat. 
July  19,  1912.) 

1.  Wills  (|  747*)-7SPECino  Devise— Right 
TO  Recoveb  Pbopebtt. 

Where  a  decedent  had,  at  the  time  of  his 
death,  property  sufficient  to  fully  settle  his  es- 
tate, m  addition  to  a  parcel  specifically  devised 
to  his  son,  an  action  to  have  a  conveyance  of 
such  property,  made  before  the  decedent's 
death,  set  aside  was  properly  brought  by  such 
son,  rather  than  by  the  executor,  as  such  a  de- 
vise carried  with  it  the  right  of  Immediate  pos- 
session, 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  !§  1918-1933;  Dec.  Dig.  f  747.*] 
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Where  a  demurrer  to  a  complaint,  which 
seeks  to  have  a  conveyance  of  reidty  set  aside 
and  decreed  to  the  plaintiff,  goes  merely  to  the 
objection  that  the  prayer  for  relief  demands  a 
reconveyance,  instead  of  a  conveyance,  it  is 
purely  technical,  and  would  not  affect  the  sub- 
stantial rights  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  U  426,  428-435,  437-4^;  Dec.  Dig. 

3.  Cancellation  or  Inbtruhertb  (g  24*)— 
Reconveyance  of  LaSd  — Necessitt  of 
Tenderinq  Consideration. 

The  rule  that  one  who  seeks  to  have  a  re- 
conveyance of  property  should  not  be  permitted 
to  retain  the  consideration  received  is  applica- 
ble only  where  the  grantee  acted  in  good  faith 
and  without  knowledge  of  the  grantor's  inca- 
pacity; and,  where  a  grantee  knew  of  the  gran- 
tor's mental  incapacity  when  she  secured  a  con- 
veyance, and  did  not  make  moneys,  due  for  his 
care,  the  basis  of  any  claimed  consideration, 
the  plaintiff,  in  an  action  to  have  the  convey- 
ance set  aside  properly  failed  to  make  a  tender. 
[Ed.  Note. — ^For  other  cases,  see  Cancellation 
of  Instrumento,  C3ent  Dig.  H  33-38;  Dec.  Dig. 
i  24.*] 

4.  AfpeaX.  and  Error  (g  219*)— Review- 
Request  FOB  Finding— NECESsiTT. 

Though,  in  an  action  to  set  aside  a  convey- 
ance of  land,  an  issue  was  raised  by  the  de- 
fendant's answer  and  plaintiff's  deniu  that  the 
plaintiff,  by  his  conduct  as  to  the  performance 
of  a  contract  made  by  the  defendant  with  the 
grantor,  Vas  estopped  to  maintain  the  action, 
a  failure  of  the  judgment  to  dispose  of  It  will 
not  constitute  ground  for  a  reversal,  where 
there  was  no  insistence  by  the  defendant  upon 
any  such  claim  on  the  trial,  or  intimation  tihat 
she  desired  such  question  reviewed,  as  required 
by  Gen.  St  1902,1  793,  which  provides  that,  as 
one  of  the  conditions  precedent  to  the  right  to 
have  a  finding  at  the  nands  of  the  trial  judge, 
the  party  desiring  to  appeal  shall  present  a 
written  request  therefor,  stating  the  9nestions 
of  law  which  it  is  desired  to  have  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  }|  1316,  1317-1320,  1822, 
1323;   Dec  Dig.  1  219.*] 

Appeal  from  Superior  Court,  New  London 
County;  Gardiner  Greene  and  Ralph  Wheel- 
er, Judges. 

Action  by  Giles  A.  Beckwlth  against  Re- 
becca Cowles  and  another.  From  a  Judg- 
ment for  the  plaintiff  on  overruling  a  de- 
murrer to  the  complaint,  defendant  Rebecca 
Cowles  appeals.    No  error. 

The  action  was  to  obtain  a  conveyance  of 
real  estate  and  the  release  of  a  mortgage 
and  damages.     No  error. 

Hull,  McGulrc  &  BmW,  of  l^ew  Tjondou,  tor 
appellant  C.  \j.  Avery,  ot  TSew  "Liondon,  and 
Charles  A.  Qjj^^xJSt  ^^'^  «*^^«ft- 
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Beckwith  bomestead,  situated  In  the  town 
ot  Waterford,  In  New  London  county.  The 
Beckwith  homestead,  so  devised,  was  of  the 
value  of  $1,700.  After  the  death  of  his  wife 
in  1892,  Mr.  Beckwith  never  engaged  in  any 
business,  but  lived  with  his  children  (the 
plaintiff,  his  daughters  Mrs.  Charles  Lam- 
pbier  and  Mrs.  Freeman  Brown)  until  Octo- 
ber, 1908.  During  this  period  he  was  cared 
for  under  an  arrangement  entered  into  be- 
tween bis  children.  On  the  21st  day  of  Octo- 
ber, 1908,  he  went  to  live  with  the  defend- 
ant Rebecca  Cowles,  under  an  arrangement 
with  the  plaintiff  and  his  sister,  Mrs.  Brown, 
w^hereby  Mrs.  Cowles  agreed  to  board,  lodge. 
And  care  for  Jason  during  the  winter  of  1908 
and  1909  for  $5  per  week.  It  was  also  pro- 
vided that  Mrs.  Cowles'  compensation  should 
be  Increased  if-  Mr.  Beckwltb's  condition 
changed,  so  as  to  require  greater  care.  From 
the  21st  of  October,  1908,  until  the  10th  day 
of  March,  1909,  the  sum  of  $5  per  week  was 
paid  In  advance,  as  agreed.  On  the  16th 
day  of  March,  1009,  Jason  Beckwith  execut- 
ed and  delivered  a  warranty  deed  to  the 
defendant  Cowles  of  the  homestead,  which 
had  been  specifically  devised  to  the  plaintiff 
by  his  leather  in  the  will  of  1906.  This  deed 
was  immediately  recorded.  This  deed  was 
given  upon  the  verbal  promise  that  Mrs. 
Cowles  should  care  for  Mr.  Beckwith  during 
the  remainder  of  his  life.  About  six  weeks 
after  the  death  of  Mr.  Beckwith,  Mrs.  Cowles 
gave  a  mortgage  for  $600  upon  the  property 
in  question  to  the  defendant  Nelson  S.  Rog- 
ers, which  mortgage  was  thereafter  recorded. 
The  deed  to  Mrs.  Cowles  was  given  substan- 
tially under  the  following  circumstances: 
Jason  B.  Beckwith  at  this  time  was  about  87 
years  of  age.  In  poor  health,  of  unsound 
mind,  and  incapable  of  attending  to  business 
affairs.  Mrs.  Cowles,  with  full  knowledge 
of  his  condition,  by  various  means  clearly 
constituting  undue  influence,  induced  him  to 
make  the  deed  and  contract  in  question. 

The  finding  also  discloses  that^$450  is  a 
reasonable  allowance  for  all  the  services  ren- 
dered and  expenditures  made  by  Mrs.  Cowles 
under  the  arrangement  which  she  made  with 
Jason  Beckwith  when  she  obtained  a  convey- 
ance of  his  real  property. 

The  mortgage  to  the  defendant  Rogers  was 
taken  by  him  in  good  faith  and  for  the  con- 
sideration of  $000  loaned  by  him  to  the  de- 
fendant Cowles. 

The  plaintiff,  prior  to  the  institution  of 
this  action,  never  offered  to  pay  the  defend- 
ant for  board  and  care  of  Jason  B.  Beck- 
with after  the  16th  day  of  March.  1909;  nor 
did  he  offer  to  repay  her  for  any  money  dis- 
bursed by  her  since  that  date;  nor  did  he 
acquiesce  in  the  defendant's  obtaining  the 
aforesaid  deed,  or  in  any  expenditures  made 
by  the  defendant  on  the  security  of  such 
deed.  Within  one  week  after  March  16, 
1909,  application  for  a  conservator  over  Ja- 


son B.  Beckwith  was  duly  made  by  Giles  A. 
Beckwith,  for  the  purpose  of  setting  aside 
the  deed  of  Jason  B.  Beckwith  to  Rebecca 
Cowles,  and  a  copy  of  this  application  was 
duly  served  upon  Rebecca  Cowles,  which  ap- 
plication was  pending  at  the  time  of  the 
death  of  Jason  B.  Beckwith. 

The  superior  court,  from  facts  set  forth 
at  length  in  the  finding,  reached  the  condn- 
slon  that  an  onoonscionable  advantage  was 
taken  of  Mr.  Beckwith  in  the  conveyance 
of  this  property.  Judgment  was  r^idered 
for  the  plaintiff  that  the  defendant  Cowles 
convey  to  the  plaintiff  the  equity  In  the 
real  estate  in  controversy;  that  she  pay  the 
plaintiff  $150;  that  the  plaintiff  pay  the 
defendant  Rogers  the  principal  of  the  mort- 
gage note  and  interest;  and  that  upon  such 
payment  Rogers  release  to  the  plaintiff  the 
mortgage  given  by  Mrs.  Cowles. 

Numerous  errors  are  assigned,  only  five 
of  which  are  pursued  In  argument 

[1]  The  complaint  is  attacked  by  demnner 
upon  several  grounds;  the  main  one  being 
that  the  superior  court  erred  in  rnllng  that 
the  action  should  not  have  been  brought  by 
the  executor.  It  appears  from  the  complaint 
that  at  the  time  of  his  death  Jason  Beckwith 
had  other  property,  sufficient  to  fully  settle 
his  estate  without  resorting  to  the  realty 
now  in  controversy.  The  defendant,  by  de- 
murrer, admitted  these  alleged  facts  to  be 
true.  The  devise  to  the  plaintiff  lieing  a 
specific  one,  and  of  the  character  described, 
carried  with  it  the  right  of  Immediate  pos- 
session. Foote  V.  Brown,  81  Conn.  218,  224. 
226.  70  Afl.  699.  The  plaintiff's  tlUe  and 
right  of  possession  were  sufficient  to  main- 
tain   this   action. 

[2]  The  defendant  demurred  becaose  the 
plaintiff,  in  his  prayer  for  relief,  demanded 
a  reconveyance,  instead  of  a  conveyance,  of 
the  real  estate  In  question.  A  demurrer  for 
such  a  cause  is  purely  technical,  and  does 
not  concern  the  substantial  rights  of  the 
parties. 

[3]  The  defendant  contends  that  the  court 
erred  in  rendering  Judgment  for  the  plain- 
tiff, because  he  never  offered  to  reimburse 
the  defendant  for  moneys  disbursed  by  her 
in  the  performance  of  her  agreement  with 
Jason  Beckwith.  It  is  the  general  rule  that, 
where  one  seeks  the  advantage  of  a  rescis- 
sion of  a  contract,  or  reconveyance,  he 
should  not  be  permitted  to  retain  the  consid- 
eration received  by  him.  In  other  words, 
he  who  seeks  equity  must  first  do  equity. 
But  this  rule  has  no  application,  except  In 
cases  where  the  grantee  acted  In  good  faith 
and  without  knowledge  of  the  grantor's  in- 
capacity. Cobum  V.  Raymond,  76  Conn.  484, 
489,  57  Atl.  116,  100  Am.  St  Rep.  lOOO. 

In  the  present  case,  the  court  has  found 
that  the  defendant  acted  In  bad  faith,  with 
full  knowledge  of  the  grantor's  mental  con- 
dition.   Upon  the  facts  found,  the  plaintiff 
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was  not  required  to  reimburse  tbe  defend- 
ant. The  defendant  entered  into  no  agree- 
ment In  any  form  with  the  plalntlft,  except 
the  one  of  October,  1908,  which  was  not 
made  tbe  basis  of  any  claim  In  tbe  transac- 
tion of  March,  1909,  npon  wblch  the  defend- 
ant relied.  Tbe  defendant's  acquisition  of 
this  real  estate  was  not  In  the  good  faith 
that  enabled  her,  in  relinquishing  tbe  prop- 
erty acquired,  to  demand  from  any  one  that 
she  be  restored  to  her  former  status.  She 
was  at  fault  In  entering  into  the  contract 
under  which  she  expended  money  and  ren- 
dered services.  The  decree  of  the  court, 
that  she*be  fully  reimbursed  for  tbese  claims 
from  the  money  which  she  obtained  from 
Mr.  Rogers  by  placing  a  mortgage  upon  the 
premises  In  controversy,  certainly  went  as 
far  In  her  behalf  as  the  circumstances  set 
forth  in  the  record  would  permit 

[4]  The  defendant,  in  ber  second  defense, 
In  substance  alleged  that  the  plaintUC,  by 
his  course  of  conduct  with  reference  to 
the  performance  of  the  contract  made  with 
Jason  Beckwith,  was  estopped  from  main- 
taining this  action.  Tbese  allegations  were 
-denied  by  tbe  plaintiff. 

Tbe  defendant  now  contends  that  tbe 
court  erred  in  omitting  to  determine  this 
question.  The  record  does  not  show  that 
this  question  was  directly  disposed  of  by 
.the  judgment  But  it  does  not  necessarily 
follow  that  there  should  be  a  new  trial  on 
that  account.  Except  for  the  defendant's 
answer,  it  nowhere  appears  that  the  defend- 
ant Insisted  upon  any  such  claim  in  the  trial 
of  the  case  below,  or  Intimated  to  the  trial 
court  that  she  desired  this  question  reviewed 
by  us. 

By  statute  It  la  made  one  of  the  conditions 
precedent  to  the  right  to  have  a  finding  at 
the  hands  of  a  trial  Jndge  that  the  party 
desiring  to  appeal  present  a  written  reqnest 
therefor,  which  shall  embody  a  statement  of 
the  questions  of  law  which  it  Is  desired  to 
have  reviewed.  General  Statutes,  |  793. 
The  advantages  to  be  gained  and  the  dan- 
gers to  be  avoided  by  a  compliance  with 
the  requirements  of  this  statute,  that  tbe 
proposed  finding  of  facts  sust  contain  "a 
statement  of  the  questions  of  law  arising 
thereon  which  it  is  desired  to  have  review- 
ed," are  so  obvious  and  so  Important  to  the 
orderly  and  Intelligent  administration  of  Jus- 
tice that  tbe  requirement  ought  to  be  en- 
forced, not  only  in  Its  letter,  but  In  Its  spirit. 
"Otherwise  unnecessary  burdens  will  be  im- 
posed upon  trial  Judges,  who,  being  com- 
pelled to  prepare  their  findings  In  ignorance 
of  appealing  counsel's  grievances,  will  be 
driven  to  make  every  finding  comprehensive 
of  all  facts  which  might  become  pertinent 
to  possible  questions  of  law,  or  whose  omis- 
sion might  create  an  opportunity  for  such 
questions.  Otherwise  the  records  of  this 
court  will  be  unnecessarily  Incumbered  with 


Immaterial  matter.  Otherwise  the  door 
would  be  open  to  surprise  and  unfair  attack. 
The  statute  has  attempted  to  prevent  these 
results  by  a  simple  treatment  which  can  be 
a  hardship  upon  nobody."  Clark's  Applica- 
tion, 79  Conn.  136,  139,  64  Atl.  12,  13. 

Upon  the  assumption  that  this  question  Is 
Involved  and  decided  by  the  trial  court  In 
Its  Judgment,  It  Is  evident  from  the  finding 
that  there  is  no  error  In  this  connection. 
It  fairly  appears  that  the  plaintiff  never 
waived  any  right  to  obtain  a  cancellation 
of  this  deed. 

The  same  considerations  are  a  complete 
answer  to  the  defendant's  claim  that  the 
court  erred  in  failing  to  rule,  as  a  matter  of 
law,  that  the  conduct  of  tbe  plaintiff,  as  set 
forth  in  the  finding,  constituted  a  confirma- 
tion or  ratification  of  the  conveyance  and 
agreement  between  Jason  B.  Beckwith  and 
the  defendant  and  an  estoppel  of  the  plain- 
tiff from    maintaining   this   action. 

There  la  no  error.  The  other  Judges  con- 
curred. 


CHURCH  V.  SPICER. 

(Supreme  Court  of  Errors  of  Connectlcnt. 
July  19,  1912.) 

1.  Tkial  (I  253*)— Action  fob  InJUBixa— Ih> 

STRUCTIONS— NBOLiaENCE. 

In  an  action  for  personal  injuries,  caused 
by  defendant's  team  in  negligently  knocking 
praintiff  down  while  he  was  walking  on  tbe 
highway,  a  requested  instruction  that  all  per- 
sons have  a  right  to  walk  on  a  public  highway, 
and  that  if  plaintiff  was  walking  along  the  high- 
way in  the  exercise  of  ordinary  care,  and  de- 
fendant's team  traveling  in  the  same  direction 
drove  against  him  and  knocked  him  down,  he 
was  entitled  to  recover,  was  properly  refused 
as  ignoring  tbe  question  of  defendant's  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  613-623;   Dec.  Dig.  {  253.*] 

2.  Highways  ({  184*)— Action  fob  Injubibb 
— Question  fob  Juby— Negligencb. 

On  evidence  in  an  action  for  personal  in- 
juries, alleged  to  have  been  caused  by  defend- 
ant's team  negligently  driving  against  plaintiff 
while  he  was  walking  on  the  highway,  lield,  that 
tbe  question  of  defendant's  negligence  was  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  Jf  471-474;  Dec.  Dig.  |  184.*] 

3.  Release  (§  13*)— Considebation— Unliq- 
viDATED  Claims. 

Any  sum  paid  by  defendant  and  received 
by  the  plaintiff  in  full  aatisfaction  of  an  unliqui- 
dated claim  for  personal  injuries  is  a  valid  con- 
sideration for  the  release. 

[Ed.    Note.— Foi*   other    cases,    see    Release, 
Cent  Dig.  i|  21-27,  29;   Dec  Dig.  {  13.*] 

4.  Release  ({  52*)— Settino  Aside— Plbaid- 
INO — Fraud. 

Plaintiff,  in  an  action  for  personal  injnries, 
who,  in  his  reply  to  defendanrs  answer  setting 
up  a  payment  to  plaintiff  and  his  release  of  bis 
claim  for  injuries,  did  not  allege  any  fraud  or 
undue  advantage  by  defendant  in  obtaining  the 
release,  could  not  claim  that  the  release  was 
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not  binding  on  him,  since  fraud  muBt  be  spe- 
cially pleaded., 

[Ed.  Note.— For  other  cases,  see  Release, 
Cent.  Dig.  i  92;  Dec.  Dig.  i  52.*] 

6.  Highways  (§  184*)— Action  fob  Injuries 

— Question  fob  Jubt. 

One  walking  on  the  highway  is  not  bound, 
as  a  matter  of  law,  to  look  back  and  see  wheth- 
er he  is  in  danger  of  being  run  into  by  teams 
going  in  the  same  direction;  but  the  question 
whether  he  ought  to  look  back  and  see  such 
danger  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  {{  471-474;  Dec.  Dig.  {  184.*] 

Appeal  from  Superior  Court,  New  London 
County;   Joel  H.  Reed,  Judge. 

Action  by  Nathan  M.  Church  against  Ed- 
ward Spicer.  Judgment  for  defendant,  and 
plaintiff  appeals.     No  error. 

Action  to  recover  damages  for  personal  in- 
juries, alleged  to  bave  been  caused  to  the 
plaintiff  by  tbe  defendant's  team  in  negli- 
gently knocking  him  down  while  he  was 
walking  In  the  highway. 

O.  W.  Gomstock  and  Lee  R.  Bobbins,  both 
of  Norwich,  for  appellant  Hull,  McGuire  & 
Hull,  of  New  London,  for  appellee. 

RORABACK,  J.  On  December  22,  1903, 
tbe  plaintiff  was  walking  on  the  west  side  of 
the  highway  leading  past  the  property  of 
tbe  Eastern  Ship  Building  Company  In  the 
town  of  Groton.  At  this  point  there  was  a 
downgrade  in  the  highway  in  the  direction 
in  which  the  plaintiff  was  walking.  The  de- 
fendant and  his  servants  at  this  time  were 
operating  six  omnibuses  transporting  x>as- 
sengers,  all  of  which  were  going  In  the  same 
direction  as  the  plaintiff.  The  plaintiff 
claimed  and  offered  eTldence  to  show  that  he 
did  not  hear  the  approach  of  the  defendant's 
team,  which  knocked  him  down  when  he  was 
on  the  left-hand  side  of  tbe  highway,  al- 
though there  was  ample  room  and  opportuni- 
ty to  pass  without  interfering  with  him. 

The  defendant  claimed  and  offered  evi- 
dence to  prove  that  at  the  time  the  acci- 
dent occurred  bis  teams  were  all  on  the 
right-hand  side  of  tbe  highway  to  avoid  a 
large  number  of  men,  who  were  coming  Into 
and  passing  along  tbe  other  side  of  the 
street  and  when  the  plaintiff  was  wltfiin 
about  six  feet  of  th»  rear  team  he  attempt- 
ed to  cross  the  street  so  abruptly  that  It  was 
impossible  to  slacken  the  speed  of  the  team 
and  avoid  striking  the  plaintiff. 

The  defendant  In  his  answer  averred  that: 
"(2)  On  Deceml)er  23.  1903,  after  the  occur- 
rences alleged  in  the  plaintiff's  complaint  and 
before  this  action  was  commenced,  the  de- 
fendant paid  and  delivered  to  plaintiff,  and 
the  plaintiff  accepted  and  received  from  the 
defendant  the  sum  of  $25  in  full  satisfaction 
of  the  damages  mentioned  in  the  plaintiff's 
complaint  and  of  all  damages  sustained  by 
the  plaintiff  In  consequence  of  the  injuries 
received  by  him  as  set  out  In  his  complaint" 


The  following  reply  was  filed:  "(1)  The 
plaintiff  denies  the  truth  of  the  matters  con- 
tained in  paragraph  2  of  the  defendant's  an- 
swer. (2)  The  plaintiff  admlte  that  on  the 
23d  day  of  February,  1903,  he  received  from 
the  defendant  the  sum  of  twenty-five  (2.j) 
dollars,  which  was  given  to  tbe  plaintiff  br 
the  defendant  to  aid  In  defraying  tbe  ex- 
penses resulting  from  the  injuries  described 
in  tbe  plaintifCs  complaint,  and  that  the  de- 
fendant never  offered,  nor  did  tbe  plaintiff 
receive,  the  same  In  full  satisfaction  of  tbe 
damages  mentioned  in  the  plaintiff's  com- 
plaint as  stated  In  paragraph  2  ot  the  de- 
fendant's answer."  To  this  a  re]oii}der  was 
filed,  denying  the  truth  of  the  allegations 
contained  in  tbe  second  paragraph  of  the 
plaintifTs  reply. 

The  defendant  offered  evidence  to  show 
that  the  day  after  tbe  accident  be  agreed 
with  the  plaintiff  to  pay  him  the  sum  of 
$25  in  full  discharge  of  any  claim  that  tbe 
plaintiff  might  have  against  him,  and  al^) 
to  pay  the  plaintiff's  bills  at  the  bospitiil: 
that  the  defendant,  in  pursuance  of  ttus 
agreement,  paid  the  plaintiff  |25  in  full 
settlement  of  any  claim  which  the  plaintiff 
might  bave  because  of  bis  injuries;  that  the 
plaintiff,  to  consummate  this  arrangemeot 
executed  and  delivered  to  tbe  defoidant  a 
receipt  in  full  satisfaction  of  his  claim  fur 
damages  which  be  had  sustained  in  oods«>- 
guence  of  the  accident.  The  defendant  a(-' 
terwards  paid  the  plaintiff's  bill  In  full  at 
the  hospital.  Th6  plaintiff  admitted  that  he 
signed  the  receipt  for  $25,  but  stated  that  be 
did  not  bear  the  i>aper  read;  that  he  did  ui-t 
know  or  understand  its  contents,  or  that  the 
paper  which  he  signed  was  a  receipt  in  full. 
The  assignments  of  error  question  the  re- 
fusal of  the  court  to  charge  as  requei^ted 
and  the  charge  of  the  court  as  given. 

[1,2]  Tbe  court  was  asked  to  Instruct  the 
Jury  that  "all  persons  have  a  right  to  walk 
in  the  public  highway  and  are  entitled  to 
the  exercise  of  reasonable  care  on  the  pan 
of  the  persons  driving  teams  along  the  high- 
way; and  if  tbe  Jury  find  that  the  plaintiff 
was  walking  along  the  highway  in  the  ezei^ 
else  of  ordinaraicare,  and  that  a  team  trav- 
eling In  tbe  same  direction  drives  against 
him  and  knocks  him  down,  the  plaintiff  is 
entitled  to  recovery."  The  court  did  not  so 
charge.  This  request  was  properly  refused. 
It  Ignored  one  of  the  essential  questions  in 
the  case,  namely,  the  negligence  ot  the  de- 
fendant. This  was  a  question  of  fact  which, 
under  suitable  instructions,  was  for  the  Jury 
to  determine.  It  is  obvious  that  the  court 
could  not  properly  have  decided  that  the  cir- 
cumstances were  such  as  to  warrant  the 
court  In  holding  that  there  was  a  want  ot 
due  care  on  the  part  of  the  defendant  with- 
out encroaching  on  tbe  rights  of  the  Jury. 

[3]  One  of  these  requests  was  to  the  effect 
that   the   Inadequacy  of   the  consideration 
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pnld  by  the  defendant  in  settlement  of  the 
plaintiff's  claim  for  damages  wa's  a  proper 
matter  for  the  consideration  of  the  Jnry. 
The  court  might  well  hare  been  excused 
from  paying  any  attention  to  this  request, 
since  the  claim  which  It  was  Intended  to 
-convey  was  Immaterial.  The  amount  paid 
by  the  defendant  was  of  no  con8equenc,e,  if 
the  demand  for  damages  was  wholly  unliqui- 
dated. See  Allen  v.  Ruland,  79  Conn.  412, 
413,  66  AU.  138,  IIS  Am.  St.  Bep.  146,  8  Ann. 
Cas.  344.  The  court  gave  sufficient  Instruc- 
tions upon  this  point  when  It  said,  "Any 
sum  given  by  the  defendant  and  received  by 
the  plaintiff,  or  any  article  of  value  given 
and  received,  in  full  satisfaction  of  the  in- 
jury, would  be  a  consideration  for  the  re- 
•ceipt,  and  would  be  binding  upon  the  party 
receiving   It   under   those   circumstances." 

[4]  Another  request  sought  from  the  court 
"was  that,  "if  the  jury  find  that  the  receipt 
In  full  was  signed  by  the  plaintiff,  and  that 
lie  was  Induced  by  the  fraud  of  the  defend- 
■ant  to  sign  and  execute  the  same,  or  tliat 
tbe  plaintiff  signed  the  same  by  mistake 
and  believed  It  was  a  receipt  for  twenty-flve 
dollars  only,  the  receipt  is  not  binding  on 
tbe  plaintiff,  and  would  not  be  binding  upon 
liim  in  this  action."  There  is  nothing,  elth- 
■er  in  the  pleadings  or  the  statement  of  what 
tbe  defendant  claimed  to  have  been  proven, 
-which  suggests  that  the  plaintiff  was  in- 
duced by  fraud  to  sign  and  execute  the  re- 
ceipt in  question.  Fraud  should  be  special- 
ly pleaded.  Practice  Book  1908,  p.  250,  | 
160.  The  plaintiff  did  not  allege  in  his  re- 
ply to  the  defendant's  answer,  or  claim  to 
l»ave  proven,  that  any  fraud,  Imposition,  or 
undue  advantage  was  taken  of  him  by  the 
defendant  in  the  making  and  execating  of 
tha  receipt,  which  he  admits  that  he  signed. 


The  special  finding  of  facts  made,  for  the 
purpose  of  the  appeal,  does  not  disclose  that 
any  claim  was  made  that  there  had  been  a 
mutual  mistake  between  the  parties  as  to 
the  meaning  and  effect  of  this  receipt  Un- 
der such  circumstances,  the  plaintiff  could 
not  justly  claim  that  the  receipt  would  not 
be  binding  upon  blm.  McCusker  v.  Splcer, 
72  Conn.  628,  633,  45  AU.  1011;  Allen  t. 
Ruland,  79  Conn.  412,  413,  65  Atl.  138,  118 
Am.  St.  Rep.  146,  8  Ann.  Cas.  344. 

[5]  The  court  was  asked  to  charge  tliat 
"one  is  not  obliged,  as  a  matter  of  law,  to 
look  back  to  see  whether  be  is  in  danger  of 
being  run  into  by  teams  going  In  the  direc- 
tion ^e  is  traveling,  and  such  traveler  has 
a  right  to  assume  that  the  driver  of  such 
teams  will  exercise  due  care  to  avoid  an  In- 
jury to  such  traveler."  The  court  properly 
complied  with  this  request,  when  it  said  in 
substance:  Of  course,  one  is  not  obliged,  as 
a  matter  of  law,  under  ordinary  circum- 
stances, to  look  back  and  see  whether  he  is 
in  danger  of  being  run  Into  by  teams  going 
In  the  same  direction  that  he  is  traveling: 
but  it  is  for  you  to  consider  whether,  as  a 
matter  of  fact,  under  the  circumstances  of 
this  case,  a  man  In  his  senses  ought  not  to 
look  back  and  see  whether  he  is  about  to 
be  run  into  by  a  team  traveling  in  the  same 
direction  on  the  highway.  This  is  not  a 
question  of  law ;  it  is  a  question  of  fact  for 
you  to  decide. 

The  remaining  assignments  of  error  do 
not  demand  attention,  as  they  relate  to  the 
question  of  contributory  negligence,  which 
has  already  been  considered  in  the  discus- 
sion of  the  first  assignment  of  error. 

There  is  no  error. 

Tbe  other  Judges  concurred. 
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MAKION  V.  CONNECTICUT  CO.  (Supreme 
Court  of  KroriB  of  Connecticut.  June  13, 
1912.)  Appeal  from  Superior  Court,  New  Lon- 
don County;  Joel  H.  Reed,  Judge.  Action  by 
Frederick  W.  Marion,  administrator,  against 
the  Connecticut  Company.  From  a  judgment 
on  a  directed  verdict  for  defendant,  plaintiff 
appeals.  No  error.  Action  to  recover  for  in- 
juries caused,  as  claimed,  by  the  defendant's 
negligence,  resulting  in  the  death  of  the  plain- 
tiff's intestate.  Donald  G.  Perkins,  and  Ed- 
mund W.  Perkins,  both  of  Norwich,  for  appel- 
lant. Michael  Kenealy  of  Stanford,  Ky.,  and 
Charles  B.  Whittlesey,  of  New  London,  for 
appellee. 

PER  CURIAM.  The  verdict  was  properly  di- 
rected. The  evidence  would  not  warrant  a 
finding  by  the  jury  of  negligence  on  the  part 
of  the  defendant  causing  the  injury  complained 
of.  While  the  plaintiff's  intestate  previous  to 
his  injury  had  been  a  passenger  upon  the  de- 
fendant's car,  he  had  been  lawfully  ejected  at 
a  regular  stopping  place  of  the  car  for  re- 
fusing to  pay  his  fare,  and  the  contractual 
relation  between  the  parties  then  ceased.  Upon 
the  evidence  the  jury  would  have  been  left  to 
surmise  how  it  happened  that  the  intestate  was 
struck  by  a  later  car  passing  along  the  defend- 
ant's track,  and  thus  no  logical  basis  for  a 
finding  of  actionable  negligence  on  the  defend- 
ant's part  was  afforded.  If,  as  now  claimed  by 
the  plaintiff,  the  complaint  states  a  cause  of 
action  for  an  assault  and  battery  for  ejecting 
the  intestate  from  the  car  when  he  was  so  in- 
toxicated as  to  be  unable  to  help  himself,  the 
direction  of  the  verdict  was  still  correct.  The 
evidence  shows  that  he  was  not  helpless  or  in- 
capable of  caring  for  himself,  and  that  he  was. 
ejected,  without  unnecessary  force,  for  refusing 
to  pay  his  fare.    There  is  no  error. 


MITCHELL  T.  BLAKE.  (Court  of  Appeals 
of  Maryland.  Jan.  11,  1911.)  Appeal  from 
Court  of  Common  Pleas;  Heuisler,  Judge.  Ac- 
tion by  Margaret  Elizabeth  Mitchell,  by  her 
father  and  next  friend,  Warren  Mitchell,  against 
Dr.  John  D.  Blake.  From  a  judgment  with- 
drawing the  case  from  th«  Jury,  plaintiff  ap- 
peals. Affirmed.  Argued  before  BOYD,  G.  J., 
and  BRISCOE,  PEARCE,  BURKE,  THOMAS, 
SCHMUCKER,  PATTISON,  and  URNER, 
JJ.  Edwin  L.  Ward  and  William  Colton,  for 
appellant  James  Upshnr  Dennis  and  S.  S. 
Eleld,  for  appellee. 

PEARCE,  J.  Affirming  the  jndgmant  below, 
with  costs  to  appellee. 


ALIJkfAN  et  al.  v.  UNITED  BROTHER- 
HOOD OP  CARPENTERS  AND  JOINERS 
OP  AMERICA  et  al  (Court  of  Errors  and 
Appeals  of  New  Jersey.  March  21,  1912.)  Ap- 
peal from  Court  of  Chancery.  Suit  by  Michael 
AUman  and  others  against  the  United  Brother- 
bood  of  Carpenters  and  Joiners  of  America  and 
Others.  From  an  order  of  the  Court  of  Chan- 
cery (81  Atl.  116)  denying  a  preliminary  in- 
Innction,  complainants  appeal.  Affirmed. 
Lowy,  Lowengtein  ft  Leber,  of  Newarl^  for  ap- 


pellants.   Henry  Carleee,  of  Newa^'  for  i*- 

spondeats. 

PER  CURIAM.  The  order  appealed  fron 
will  be  affirmed  for  the  reasons  stated  in  the 
opinion  filed  in  the  court  below  by  Viae  Chan- 
cellor Walker. 


COPPIN  T.  WATSON  et  «L  (Coart  of  Er- 
rors and  Appeals  of  New  Jersey.  March  2L 
1912.)  Appeal  from  Court  of  Chancery.  Soit 
by  Anna  P.  Coffin  against  William  W.  Watson 
and  others  to  construe  a  wilL  From  the  de- 
cree of  the  Court  of  Chancery  (78  N.  J.  Eg. 
307,  79  AtL  275)  construing  the  will,  complain- 
ant appeals.  Affirmed.  Lnm,  Tamblyn  &  Col- 
yer,  of  Newark,  for  appellant  Riker  &  Rlker. 
of  Newark,  for  respondents. 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed  for  the  reasons  stated  in  th« 
opinion  filed  in  the  court  below  by  Vice  Chan- 
cellor Emery. 


DODD  T.  CENTRAL  R.  CO.  OP  NEW  JER- 
SET.  (Court  of  Errors  and  Appeals  of  Nev 
Jersey.  April  19,  1912.)  Error  to  Sopremc 
Court.  Action  by  Richard  Dodd  against  the 
Central  Railroad  Company  of  New  Jersey.  A 
judgment  for  plaintiff  was  reversed  by  the  Su- 
preme Court  (80  N.  J.  Law,  58.  76  AtL  5«  . 
and  plaintiff  brings  error.  Affirmed.  Ziegeoer 
&  Lane,  of  Jersey  City,  for  plaintiff  in  error. 
McDermott  &  Enright  of  Jersey  City,  for  de- 
fendant in  error. 

PER  CURIAM.  The  judgment  nnder  review 
will  be  affirmed  for  the  reasons  set  forth  in 
the  opinion  delivered  in  the  Supreme  Conn 
by  Mr.  Justice  Swayze. 


RENNEBAUM  et  al.  v.  RBNNEBAUM. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  21,  1912.)  Appeal  from  Court  of  Chan- 
cery. Suit  by  Charles  E.  Rennebanm  and  oth- 
ers against  Catharine  N.  Rennebaum  to  set 
aside  a  deed.  From  a  decree  of  the  Court  of 
Chancery  (78  N.  J.  Eq.  427,  79  AtL  809)  for 
complainants,  defendant  appeals.  Affirmed. 
Carrow  &  Kraft,  of  Camden,  for  appellant 
John  Boyd  Avis,  of  Woodbury,  for  respondents. 

PER  CURIAM.  The  decree  appealed  from 
wiH  be  affirmed  for  the  reasons  stated  in  the 
opinion  filed  in  the  court  below  by  Vice  Chan- 
cellor Learning. 


ROSS  et  al.  v.  SPARKS  et  aL  (Court  of  Er- 
rors and  Appeals  of  New  Jersey.  March  21, 
1912.)  Appeal  from  Court  of  Chancery.  Suit 
to  quiet  title  by  Amelia  R.  Sparks  and  othen 
against  Charles  S.  Ross  and  others.  From  an 
order  of  the  Court  of  Chancery  (80  Atl.  932  > 
granting  a  motion  to  set  aside  a  verdict  for  de- 
fendants (plaintiffs  in  the  Issue),  defendants  ap- 
peal. Affirmed.  J.  J.  CranoaH,  of  Atlantic 
City,  for  appellants.  French  &  Ridiarda,  of 
Camden,  for  respondents. 

PER  CURIAM.  The  order  appealed  from 
will  be  affirmed  tot  the  leaaont  stated  in  the 
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opinion  filed  in  the  court  below  by  YiM  Chan- 
cellor Learning. 


STOUT  T.  EDISON  PORTLAND  CEMENT 
CO.  (Court  of  Errois  and  Appeals  of  New 
•Tersey.  June  20,  1912.)  Error  to  Supreme 
Court.  Action  between  Mattie  Stout  and  the 
KdiBon  Portland  Cement  Company.  Mattie 
Stout  brings  error.  Affirmed.  See,  81  Atl.  737. 
"William  H.  Morrow,  of  Belvidere,  and  Robert 
H.  McCarter,  of  Newark,  for  plaintiff  in  er- 
ror. William  C.  Gebhardt,  of  Jersey  City,  for 
defendant  in  error. 

PER  CURIAM.  The  judgment  of  the  Su- 
preme Court  is  affirmed  for  the  reasons  given 
in  the  opinion  of  Mr.  Justice  Yoorhees  in  that 
court     81  AtL  737. 


In  re  BURN'S  ESTATE.  Appeal  of  BAS- 
SETT.  (Supreme  Court  of  Pennsylvania.  Feb. 
19,  1912.)  Appeal  from  Orphans'  Court,  Phil- 
adelphia Coun^  In  the  matter  of  the  estate 
of  William  H.  Bums.  From  a  decree  confirm- 
ing an  adjudication,  Annie  R.  Wain  Bassett 
appeals.  Affirmed.  In  this  case,  which  was 
presented  by  the  appellant,  Annie  R.  Wain 
Bassett,  in  person,  the  paper  book  did  not  con- 
tain the  names  of  the  parties,  statement  of 
question  involved,  history  of  the  case,  adjudi- 
cation, assignments  of  error,  or  appendix.  The 
appeal  waa  apparently  from  a  decree  dismissing 
exceptions  to  an  adjudication.  Argued  before 
BROWN,  MESTREZAT,  POTTER.  ELKIN, 
and  MOSCHZISKER,  JJ.  Allen  M.  Stearne, 
for  appellee. 

PER  CURIAM.  The  appellant  was  patiently 
heard  by  the  court  below,  but  she  utterly  fail- 
ed to  show  anything  as  a  basis  of  a  claim 
against  the  decedent's  estate,  and  her  appeal  is 
therefore  dismissed,  with  costs. 


CITIZENS'  NAT.  BANK  OF  NEW  CAS- 
TLE v.  HILEMAN  «t  al.  (Supreme  Court  of 
Pennsylvania.  Feb.  6,  1912.)  Appeal  from 
Court  of  Common  Pleas,  Lawrence  County. 
Action  by  the  Citizens'  National  Bank  of  New 
Castle  against  E.  E.  Hileman  and  others. 
From  ft  judgment  discharging  a  mle  to  strike 


oB  judgment,  defendants  appeal.  Reversed,  and 
judgment  ordered  stricken  oCF.  Argued  before 
FELU  C.  J.,  and  BROWN,  MESTREZAT, 
POTTER,  ELKIN,  STEWART,  and  MOSCH- 
ZISKER, JJ.  Robert  K.  Aiken  and  Akens, 
Wilkinson,  Lockhart  ft  Chambers,  for  appel- 
lants. James  A.  Gardner  and  E.  T.  Kurtz,  for 
appellee. 

POTTER,  J.  The  question  involved  in  this 
appeal  is  precisely  the  same  as  that  at  No.  139 
October  term,  1911  (233  Pa.  432,  82  Atl.  770), 
in  which  an  opinion  has  been  handed  down. 
For  the  reasons  therein  set  forth,  the  order  of 
the  court  below  in  this  case  is  reversed,  and  it 
is  ordered  that  the  judgment  be  stricken  off. 


DUNN  WORSTED  MILLS  t.  ALLEN- 
DALE WORSTED  MILLS.  (Supreme  Court 
of  Rhode  Island.  June  11,  1912.)  Exceptions 
from  Superior  Court,  Providence  and  Bristol 
Counties;  Willard  B.  Tanner,  Presiding  Jus- 
tice. Action  by  the  Dunn  Worsted  Mills 
against  the  Allendale  Worsted  Mills.  There 
was  a  verdict  for  plaintiff,  and  defendant 
brings  exceptions.  Overruled,  and  case  remit- 
ted, with  directions  to  enter  judgment  John  J. 
Heffernan  and  James  H.  Rickard,  Jr.,  both  of 
Woonsocket,  for  plaintiff.  Bassett  &  Raymond, 
of  Providence,  for  defendant 

PER  CURIAM.  The  conclusions  of  the  Jus- 
tice of  the  Superior  Court  are  fully  sustained 
by  the  law  and  the  evidence.  The  defendant's 
exceptions  are  overruled  and  the  case  is  remit- 
ted to  the  Superior  Court,  with  direction  to  en- 
ter judgment  on  the  decision. 


SHERMAN  T.  COONBX.  (Supreme  Court 
of  Rhode  Island.  July  6,  1912.)  Action  by 
Mary  W.  Sherman,  executrix,  again&t  Thomas 
F.  Cooney,  executor.  Motion  to  dismiss  bill  of 
exceptions  granted.  Bill  dismissed,  and  case  re- 
mitted. Thomas  F.  Farrell,  of  Providence,  for 
appellant.  Cooney  &  Cahlll,  of  Providence,  for 
appellee. 

PER  CURIAM.  Appellee's  motion  to  dismiss 
appellant's  bill  of  exceptions  is  granted.  The 
bill  of  exceptions  is  dismissed,  and  the  case  is 
remitted  to  the  Superior  Court  for  further  pro- 
ceedings. 


End  or  Casks  in  Vol.  88 
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ABANDONMENT. 

and  Error,  {  1078; 
Dedication,  |  29. 


Contracts,  il 


ABATEMENT  AND  REVIVAL 

See  Election  of  Remedies. 

n.  ANOTHER  ACTION  PENDING. 

{  15  (N.H.)  A  bill  to  foreclose  a  mortgage 
for  default  in  payment  of  principal  and  interest 
will  not  abate  becaase  a  former  suit  to  fore- 
close for  an  earlier  default  was  not  dismissed 
after  being  settled,  bat  is  still  pending.— Per- 
ham  V.  Lane,  88  A.  805. 

IV.  TBANBFE&  OK  DETOIiimON  OF 
TITI.E,  RIGHT,  INTEREST,  OB 

LIABUJTY. 

{45  (R.I.)  Under  Gen.  Laws  1009,  c.  283, 
I  13,  suits  against  an  officer  do  not  abate  im- 
mediately upon  his  ceasing  to  hold  office,  though 
they  permanently  abate  within  the  year  if  no 
saccessor  appears.— Tourjee  v.  Matteson,  83  A. 
81. 

i  47  (R.I.)  Under  Gen.  Laws  1909,  c.  283,  { 
13,  suits  against  an  officer  do  not  abate  imme- 
diately upon  bis  ceasing  to  hold  office,  but  may 
be  revived  at  any  time  within  a  year  thereafter 
by  the  appearance  in  court  of  bis  soccessor.— 
Tourjee  v.  Matteson,  83  A.  81. 

V.  DEATH  OF  PARTY  AND  REVTVAI. 

OF  ACTION. 

(A)  Abatement  or  SnrrlTal  of  Action. 

1 69  (R.I.)  The  death  of  petitioner,  soing 
for  the  annulment  of  her  marriage  to  respond- 
ent, pending  a  hearing  to  show  cause  why  the 
case  should  not  be  remitted  to  the  superior 
court  for  judgment  annulling  the  marriage, 
renders  an  order  for  the  entry  of  judgment 
-  impossible.- Lynch  t.  I^ynch,  83  A.  403. 

ABORTION. 

See  Criminal  Law,  U  869,  COT;    Homicide,  | 
166. 

ABUTTING  OWNERS. 

See   Eminent  Domain,   |§   84-152;    Highways, 
{  87;  Mnnidpal  Corporations,  ff  663,  665. 

ACCEPTANCE. 

See  Dedication,  g|  29,  31,  37,  46;    Guaranty, 
I  7;    Sales,  i  404;    Trusts,  i  38. 

ACCIDENT. 

See  Specific  Performance,  g  39. 


ACCOMPLICES. 

See  Criminal   Law,   |g   507,  510. 

ACCORD  AND  SATISFACTION. 

See  Novation;    Payment;    Release. 

ACCOUNT. 

See  Appeal  and  Error,  §§  835,  870,  1009 ;  Cor- 
porations, i  683;  Equity,  U  150,  399,  401; 
Executors  and  Administrators,  {{  291,  490- 
510,  532;  Mortgages,  |  119;  Municipal  Cor- 
porations, i  987;  Partnership,  {  330;  Spe- 
cific Performance,  §  127;    Trusts,  f  162. 

I.  RIGHT  OF  ACTION  AND  DEFENSES. 

§8  (Vt.)  That  orator  induced  defendant  to 
malce  a  contract  relating  to  land,  and  giving 
him  an  interest  in  the  proceeds,  by  false  repre- 
sentations, held  not  to  bar  an  action  for  an  ac- 
counting; defendant  not  having  offered  to  re- 
scind for  fraud. — Cunningham  v.  Blancbard,  83 
A.  469. 

ACTION. 

See  Abatement  and  Revival;  Dismissal  and 
Nonsuit. 

I.  GROTTNDS  AND  CONDITIONS  PRE- 
CEDENT. 

1 6  (Me.)  A  court  will  not  determine  in  ad- 
vance of  the  termination  of  a  testamentary 
trust  who  will  be  entitled  to  the  principal; 
what  the  situation  may  be,  or  who  ue  claim- 
ants to  the  principal  may  be  at  that  time  be- 
ing merely  conjectural. — Morse  v.  Ballou,  83  A. 
709. 

m.   JOINDER,   SPIiITTINO,  C0N80U- 
DATION.  AND  SEVERANCE. 

1 41  (R.I.)  In  an  action  of  covenant,  the 
plaintiff  may  under  the  common  law  join  in  his 
declaration  all  the  different  causes  of  action 
he  has  against  the  defendant  which  can  be  pros- 
ecuted under  that  form  of  action. — Sowter  t. 
Seelconlc  Lace  Co.,  83  A.  437. 

144  (R.I.)  Under  Gen.  Laws  1909,  c.  283,  | 
26,  providing  that  when  plaintiff  is  in  doubt 
whether  to  bring  covenant  debt  or  assumpsit, 
he  may  bring  either  and  join  counts  of  the 
other,  a  count  in  assumpsit  may  t>e  joined  with 
a  count  in  covenant  wituout  stating  the  nature 
of  plaintiff's  doubt.— Sowter  v.  Seekonk  Lace 
Co.,  88  A.  437. 

145  (R.I.)  In  assumpsit,  held,  that  counts 
sounding  in  damages  for  breach  of  a  contract 
might  properly  be  joined  with  those  in  indebi- 
tatus assumpsit  for  the  value  of  an  option  and 
compensation  for  work  and  labor. — Eastman  v. 
Dunn,  83  A.  1057. 
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J  53  (Conn.)  In  tort  plaintiff  must  recover 
his  damaee  in  a  single  action.— Johnson  r. 
Connecticut  Co.,  83  A.  630. 

ACTION  ON  THE  CASE. 

See  Easements,  |  63. 


See  Dedication,   {  19;    Easements,  f$  61,  68; 
'•    -■        e,  I  21. 


ADJOINING  LANDOWNERS. 

t>edicati 
Negligence, 

ADJUSTMENT. 

See  Insurance,  {  574. 

ADMINISTRATION. 

See  Bankruptcy,  S  268 ;  Executors  and  Admin- 
istrators. 

ADMISSIONS. 

See  Criminal  Law,  §  407;  Evidence,  §{  200- 
242 

ADULTERY. 

See  Criminal  Law,  i  864;  Divorce,  iS  49,  54, 
109,  129,  135;  Homicide,  {  181;  Witnesses, 
I  414. 

ADVANCES. 

See  Corporations,  {  568. 

ADVERSE  POSSESSION. 

See  Easements,  f  6 ;    Limitation  of  Actions. 
Z.  NATTJHE  Ain>   REQIHSITES. 

(A)  AeqnlaltlOB  of  RIsIitB  by  Prenerlptloa 
In  General. 

{8  (Md.)  An  unauthorized  possession  of  a 
square  in  a  town  dedicated  to  the  public  can- 
not ripen  into  a  title  by  prescription. — Cushwa 
V.  Burgess  &  Commissioners  of  Williamsport, 
83  A.  389. 

(B)  Actual  PosaefisloB. 

{  16  (R.I.)  Filling  in  of  the  shore  front  of 
land  bordering  on  the  sea  and  the  cultivation 
of  grass  thereon  is  sufficient  possession  to  ripen 
into  prescriptive  title.— Dodge  v.  Lavin,  83  A. 
1009. 

(O)  Payment  «t  Taxea. 

1 88  (Pa.)  Evidence  of  payment  of  taxes  is 
admissible  to  show  possession  under  claim  of 
title. — Greenwich  Coal  &  Coke  Co.  v.  Learn, 
83  A.  74. 

m.  PLEASIirO.  EVZDENOE,  TBIAI.. 
AND  REVIEW. 

{116  (Pa.)  On  an  issue  as  to  the  validity  of 
a  gift  of  certain  coal  land,  the  court  properly 
charged  that  the  running  of  limitations  in  favor 
of  defendant  depended  on  whether  defendant 
paid  a  portion  of  the  proceeds  of  the  land  to 
the  donor  as  rent  or  in  return  for  services. — 
Greenwich  Coal  &  Coke  Co.  v.  Learn,  83  A.  74. 

AFFIDAVITS. 

See  Appeal  and  Error,  8§  103,  345;  Bills  and 
Notes,  $  483;  Depositions;  Execution,  8  76; 
Judgment,  i  162;  New  Trial,  SS  117,  143; 
Venue,  {  70. 

AGREEMENT. 

See  Contracts. 

ALIBL 

See  Criminal  Law,  {  572. 

ALIMONY. 

See  Divorce,  S  240;  Husband  and  Wife,  |  299. 


ALTERATION. 

See  Highways,  H  70,  72. 

ALTERATION  OF  INSTRUMENTS. 

See  Insurance,  i  376. 

AMENDMENT. 

See  Equity,  |  288;  Parties;  Pleadioc  U  248. 
250;    Statutes,  U  109,  14L 

AMUSEMENTS. 

See  Theaters  and  Shows. 

ANIMALS. 

See  Appeal  and  Error,  |  1048:  Constitationa] 
Law,  §  237;  Evidence,  8|  474%.  535;  Health; 
Justices  of  the  Peace,  {  34;  Municipal  Cor- 
porations, i  706;  Bailroads,  H  386,  400; 
Towns,  8  29. 

{ 27  (Me.)  Defendants,  who  employed  plain- 
tiffs' team,  sleds,  and  a  driver  to  haul  logs, 
were  not  bound  to  furnish  them  a  safe  road  to 
team  upon  where  the  road  was  a  public  high- 
way across  a  lake. — Ireland  v.  Claris  83  A.  667. 
It  was  actionable  neglif;ence  for  defendants  to 
leave  unguarded  a  hole  cut  by  them  In  the  ice 
on  a  lake  across  which  plaintiffs'  team  was  driv- 
en in  hauling  logs  for  defendants. — Id. 

In  an  action  for  death  of  horse  hired  by  de- 
fendant of  plaintiffs,  and  drowned  in  a  ho  e  rut 
in  ice  on  a  lake  used  as  a  public  highway, 
whether  plaintiffs  were  guilty  of  contributoty 
negligence  held,  under  the  evidence,  a  jary  ques- 
tion.— Id. 

I  67  (N.J.Sup.l  Where  defendant  undertook  to 
unhitch  a  gentle  team  in  the  yard  adjoinins 
plaintiff's  house,  and  a  horse  still  attached  lo 
the  wagon  started  to  the  l>arn,  and  the  wacon 
pole  was  driven  through  the  wall  of  plaintiff's 
building  and  against  her  person,  injuring  her. 
and  it  appeared  that  the  horse  had  never  at- 
tempted to  go  to  the  barn  before  it  waa  en- 
tirely released  from  the  wagon  during  the  six 
years  it  had  been  used  by  the  defendant,  plain- 
tiff's injuries  were  the  result  of  the  lawfal  act 
of  the  defendant  done  without  negligence,  and 
the  defendant  was  not  liable.— Beale  v.  McAlis- 
ter  Coal  Co.,  83  A.  178. 

ANNULMENT. 

See  Marriage;   WiUs,  |i  216-123. 

APPEAL  AND  ERROR. 

See  Certiorari;  Contempt,  {  66 ;  Costa;  Crim- 
inal Law,  88  260,  1032-1186;  Divorce.  8  240: 
Eminent  Domain,  8  238;  Exceptions,  Bill 
of;  Jury,  8  25;  Justices  of  the  Peace,  8  164; 
Mandamus,  8  187;  Mortgages,  88  572,  57S; 
New  Trial;  Review;  Taxation,  }  495: 
Wills,  8  371%. 

I.   HATTTHE  AJTO  FOBX  OF  REMEDY. 

8  I  (B.I.)  The  word  "appeal,"  as  used  in  the 
various  state  statutes,  has  become  a  general 
term  designating  appellate  proceedings,  and  '-ap- 
peals" cannot  be  said  to  liave  a  general  char- 
acter, but  each  depends  for  its  form  and  natarp 
upon  the  particular  statute  giving  the  right  of 
appeal.— Vaill  v.  McPhail,  83  A.  1075. 

8  5  (N.J.)  A  writ  of  error  was  the  proper 
remedy  to .  review  the  action  of  the  Supreme 
Court  in  discharging  a  rule  to  show  cause  why 
judgments  should  not  be  vacated. — Knight  v. 
Cape  May  Sand  Co..  83  A.  964. 

8  14  (Conn.)  Where  an  appeal  commence 
under  Gen.  3t.  1902.  H  796,  796,  was  nut  n<m- 
pleted,  and  the  trial  court  granted  a  motion  to 
withdraw  the  proceedings,  an  appeal  could  he 
taken  and  perfected  imder  section  797. — David- 
son T.  Itlaz  Bippa  Co.,  88  A.  682. 
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m.  DE0ISIOX8  BEVIEWABI.E. 

(TM  VlBSlitT  of  DetermlnattoB. 

1 70  (Md.)  An  appeal  lies  from  an  order  grant- 
ing a  motion  for  new  trial  not  filed  until  after 
the  expiration  of  the  term  at  which  the  judg- 
ment was  rendered.— Gross  v.  Wood,  83  A.  337; 
Wood  V.  Rosenheim,  Id.  341. 

{  70  (Md.)  An  order  sustaining  a  demurrer  to 
a  bill  with  leave  to  complainant  to  amend  is 
not  appealable.— Hughes  t.  Hall,  83  A.  1023. 

8  70  (H.I.)  Under  Gen.  Laws  1909,  c.  298, 
I  24,  an  order  sustaining  a  demurrer  to  one 
of  the  counts  of  the  declaration  only  held  not 
reviewable  on  exceptions  prior  to  trial  and  final 
decision  on  the  merits.— Sanitary  Oyster  Car- 
rier &  Commission  Co.  t.  Wm.  M.  Merwin  & 
Sons  Co.,  83  A.  T53. 

i  73  (R.I.)  Decrees  in  equity,  which  are  in 
a  strict  sense  interlocutory,  will  be  held  to 
have  elements  of  finality,  so  as  to  permit  an 
immediate  appeal,  where  by  reason  of  possible 
injurious  consequences  an  immediate  review  is 
necessary. — McAuslan  v.  McAuslan,  83  A.  837. 

{ 78  (Md.)  Under  Code,  art.  75,  if  12.  13, 
and  article  26,  J  17,  where  by  reason  of  the 
partial  allowance  of  defendants'  aet-o£E,  plain- 
tiff recovered  less  than  the  amount  required 
to  establish  the  court's  jurisdiction,  and  was 
therefore  granted  a  judgment  of  non  pros.,  such 
judgment  was  final  and  appealable.— Baei  t. 
Robbins.  83  A.  341. 

S  78  (N.J.)  An  order  striking  out  as  frivo- 
lous a  ^lea  or  demurrer  is  not  final,  and  is 
not  reviewable  on  writ  of  error. — Negy  v. 
Kwalicli,  83  A.  899. 

S  79  (R.I.)  An  equity  decree  as  to  one  of 
several  defendants,  whose  interests  are  not 
connected  with  a  direction  for  the  payment 
of  costs  as  to  that  defendant,  is  final,  although 
the  case  is  still  pending  as  to  the  other  de- 
fendants.—McAuslan  V.  McAuslan,  83  A.  837. 

S80  (R.I.)  A  decree,  to  be  final  within  the 
statute  authorizing  appeals  from  final  decrees 
in  equity  cases,  must  terminate  the  litigation 
on  tne  merits,  so  that  in  case  of  affirmance 
the  court  below  will  have  nothing  to  do  but 
execute  the  decree  already  rendered. — McAus- 
lan V.  McAuslan,  83  A.  837. 

1 80  (Vt.)  An  order  appointing  a  master  to  as- 
certain and  report  injunction  damages,  and 
restraining  orators  from  hindering  defendants 
from  taking  and  holding  possession  of  certain 
premises  until  further  order  of  court,  held  not 
final  or  appealable. — McArthur  v.  Blondin,  83 
A.  468. 

S  82  (R.I.)  A  supplemental  decree  or  order 
for  the  execution  of  a  final  decree  in  equity 
is  so  far  final  as  to  support  an  appeal;  but 
on  such  appeal  only  matters  arising  subsequent 
to  the  final  decree  can  be  reviewed. — McAus- 
lan V.  McAuslan,  83  A.  837. 

(B)  lfatiire>  Scope,  and  Bfleet  of  Declaloa. 

{  103  (Pa.)  Act  April,  1894  (P.  L.  64),  al- 
lowing an  appeal  from  order  dischargine  rule 
for  judgment  for  want  of  a  sufficient  affidavit 
of  defense,  was  intended  .to  reach  only  clear 
cases  of  error  in  law.— Beck  v.  Schekter,  83  A. 
829. 

1 113  (R.I.)  Under  Const.  Amend,  art.  12,  § 
1,  giving  the  Supreme  Court  final  revisory  and 
appellate  Jurisdiction,  and  Qen.  Laws  1909,  c. 
272,  §  2,  giving  such  court  general  supervision 
of  all  inferior  courts  and  jurisdiction  to  enter- 
tain bills  of  exception  to  correct  errors  or 
abuses  in  the  superior  court,  a  judgment  of  the 
superior  court  vacating  a  nil  dicit  judgment  for 
plaintiff  within  six  months  from  its  rendition 
was  reviewable  by  the  Supreme  Court. — Fox  v. 
Artesian  Well  &  Supply  Co.,  83  A.  115. 


(F)  M4de  of  RentlitloB,  Form,  and  Entr^ 
of  •Indarment  or  Order. 

1 124  (N.J.)  A  judgment  by  confession  may  be 
reviewed  at  the  instance  of  a  party  to  the 
judgment  record  where  the  legality  of  the  right 
to  enter  judgment  is  involved. — Knight  v.  Cape 
May  Sand  Co.,  83  A.  964. 

IV.  BIOHT  OF  REVIEW. 

<A)  Persons  Bntltled. 

i  151  (Md.)  Where  defendants  filed  a  set-off 
which  was  allowed  in  part  only,  and  plaintiff 
was  granted  a  non  pros,  because  judgment  in 
his  favor  was  less  than  the  court's  jurisdiction, 
defendants  were  entitled  to  appeal. — Baer  v. 
Robbins,  83  A.  341. 

V.   FBESEITTATION    AND   RESERVA- 
TION IN  LO\7EK  001TBT  OF 
GROUNDS  OF  REVIEW. 

(A)  Issues  and  <lvestlons  In  Lower  Court. 

i  ( 70  (N.J.)  A  question  of  law  not  specifically 
presented  to  the  trial  court  is  not  ground  for 
reversal.— McCloud  v.  Illinois  Surety  Co.,  83 
A.  908. 

(B)  Objeetlons   and  Motions,    and  Rnlinsa 

Tbereon. 

{193  (Pa.)  In  an  action  by  •  city  against 
a  street  railway  company  for  the  cost  of  clean- 
ing streets  occupied  by  the  company,  insuf- 
ficiency of  the  statement  to  disclose  clearly  the 
plaintiff's  claim  so  as  to  enable  defendant  to 
prepare  its  defense  should  be  raised  by  a  de- 
murrer or  a  rule  for  a  bill  of  particulars  and 
cannot  be  presented  for  the  first  time  on  ap- 
peal.—City  of  Pittsburgh  v.  Pittsburgh  Kys. 
v>o.,  o3  A.  iSTo. 

S  203  (Vt.)  A  ruling  on  evidence  cannot  be  re- 
viewed in  the  absence  of  an  objection  taken  at 
the  time.— Paige  v.  McCarty,  83  A.  659. 

S209  (R.I.)  Objection  relating  solely  to  the 
weight  of  defendant's  evidence  as  to  a  certain 
issue,  not  made  the  subject  of  any  request  to 
charge,  will  not  be  considered  on  exceptions 
from  the  granting  of  defendant's  motion  for  a 
new  trial.— Oldham  v.   Oldham,  83  A.  265. 

<2I5  (Md.)  Under  Code,  art.  5,  {  9,  the  er- 
ror in  an  instruction  submitting  questions  of 
law  to  the  jury  cannot  be  corrected  on  appeal, 
where  no  objection  appears  from  the  record 
to  have  been  made  to  the  instruction. — Cusliwa 
V.  Burgess  &  Commissioners  of  Williamsport, 
83  A  389 

{219  (Conn.)  Under  Gen.  St  1902,  {  793,  a 
failure  of  a  judgment  to  determine  an  issue 
raised  by  pleadings  held  not  reversible,  in  the 
absence  of  a  request  for  a  finding. — Beckwith 
V.  Cowles.  83  A.  1113. 

{220  (R.I.)  Where  the  report  of  a  master 
in  equity  was  not  objected  to,  and  no  excep- 
tions were  taken,  his  findings  were  conclusive 
on  the  parties,  and  could  not  l>e  reopened  on 
appeal.— McAuslan  v.  McAuslan,  83  A.  837. 

{231  (Pa.)  Where  a  party  only  files  a  gen- 
eral objection  to  a  statement  filed  by  his  op- 
ponent in  assumpsit,  to  be  sent  out  with  the 
jury,  he  cannot  on  appeal  dispute  the  items 
therein.— City  of  Pittsburgh  v.  Pittsburgh  Rys. 
Co.,  83  A.  273. 

{232  (Vt.)  Where  an  objection  below,  that 
a  witness  was  not  qualified  as  an  expert,  is 
abandoned  on  appeal,  and  an  objection  not 
made  below  is  urged,  that  the  matter  about 
which  he  was  examined  was  not  a  proper  sub- 
ject of  expert  testimony,  neither  objection  will 
be  considered. — Duggan  v.  Heaphy,  83  A.  726. 

(  237  (Pa.)  Where,  after  refusal  to  withdraw 
juror  and  continue  cause  because  of  improper 
statement  by  witness,  counsel  does  not  re- 
quest the  court  to  warn  the  jury  to  disregard 
the  answer,  the  judgment  will  not  be  reversed 
for  failure  to  strike  the  answer.— Joynes  t. 
Pennsylvania  R.  Co.,  83  A.  318. 
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(O)  Ezeeptloma-*  i 

1 254  (R.T.)  Where  a  demurrer  to  sustained 
to  a  plea,  the  proper  method  of  presenting  the 
ruling  for  review  Is  to  reaerve  an  exception  to 
the  niline  on  the  demurrer. — Trainor  v.  Lee, 
83  A.  817. 

1 273  (Md.)  Where  prayers  given  announced 
correct  principles  of  law  and  there  are  no  spe- 
cial exceptions  filed  to  them,  the  Court  of  Ap- 
peals cannot  decide  whether  there  was  in  the 
case  any  legally  sufficient  evidence  to  support 
the  hypotheses  of  facts  stated  in  the  prayers.— 
Mullen  T.  Brydon,  83  A.  1025. 

1273  (Yt.)  A  general  exception  to  the  refus- 
al of  the  court  to  charge  each  and  every  re- 
quest by  defendant  and  to  the  charge  given  in 
respect  to  each  and  every  request  is  insuffi- 
cient to  present  the  requested  instructions  for 
review,  where  some  were  given  and  some  were 
properly  denied. — Duggan  v.  Heapfay,  83  A.  72tf. 

{274  (N.J.)  A  question  of  law  not  fairly 
within  the  scope  of  an  exception  taken  does 
not  present  ground  for  reversal.— McCloud  v. 
Illinois  Surety  Co.,  83  A,  908. 

(B)  Caaea  and   dnestlonfi   Reaerred  or 
Certified. 

1308  (N.H.)  The  superior  court,  on  a  peti- 
tion for  the  construction  of  a  will,  and  for 
advice  as  to  the  validity  of  certain  provisions 
and  the  right  to  receive  property  disposed  of 
thereby,  held  empowered  to  transfer,  without 
ruling,  questions  raised  by  a  demurrer  to  the 
bill  denying  plaintiff's  right  to  sue,  and  also 
to  transfer  the  question  whether  the  bill  was 
maintainable,  and  upon  what  grounds,  in  case 
such  question  was  not  raised  by  the  demurrer. 
—Glover  v.  Baker,  83  A.  916. 

Vn.  KEQUIBXTEB  AHD  PROOEEDINOB 
FOR  TRANSFER  OF  CAV8E. 

^  (A)  Time  of  Taklmv  ProeeedlnKB. 

i  345  (B.I.)  Where  a  motion  for  a  new  trial, 
when  filed,  was  on  the  ground  of  newly  discov- 
ered evidence,  the  fact  that  plaintiff  did  not 
support  it  by  affidavit  did  not  affect  the  filing 
of  notice  of  his  intention  to  prosecute  excep- 
tions under  Gen.  Laws  1909,  c.  298,  {  17.— 
Murad  v.  New  York,  N.  H.  &  H.  R.  Co..  83  A. 
436. 

1353  (R.I.)  Under  Gen.  Laws  1900,  c.  297, 
i  3,  the  Supreme  Court  cannot,  on  petition,  al- 
low an  appeal  to  affect  a  decree  appointing  an 
administrator,  entered  more  than  a  year  before 
the  petition.— Sayles  v.  Steere,  83  A.  83. 

<B)  Petition    or    Prayer,    Allowance,    and 
Certlfioate  or  AffldBvlt. 

{362  (Conn.)  Allegations  that  the  conclu- 
sions of  the  trial  court  were  not  justified  by 
the  evidence  and  that  the  court  erred  in  finding 
facts  and  in  refusing  to  find  other  facts,  and 
each  of  the  paragraphs  of  the  finding  or  re- 
quest to  find  contained  but  a  single  question, 
was  a  sufficient  specification  of  the  rensons  of 
appeal. — Davidson  v.  Max  Ripps  Co.,  83  A.  532. 

{O  Payment  of  Fees  or  Coata,  and  Bonda 
or  Other  Seonrltlea. 

{  374  (N.J.Sup.)  On  appeal  by  the  board  of 
tenement  house  supervision  from  a  judgment 
for  defendant,  in  an  action  for  penalty  under 
the  Tenement  House  Act,  the  board  need  not 
enter  into  an  appeal  bond. — Board  of  Tenement 
House  Supervision  of  New  Jersey  v.  Scblechter, 
83  A.  783. 

X.  RECORD  AND  PROCEEDINGS  NOT 
IN  RECORD. 

<B)  Beope  and  Cententa  of  Reeord. 

{543  (Md.)  The  mere  loss  of  instructions  or 
prayers  is  no  ground  for  reversal  of  the  judg- 
ment appealed   from.— Jones   v.   State,   83   A. 

iioa 


(C)  Neeeaalty  of  Bill  ef  Bseeptiona,   Ci 
or  Statement  of  Faete. 

{ 548  (Md.)  The  evidence  must  be  p(«9PDt>x>l 
on  appeal,  either  by  a  bill  of  exceptions  or  as 
agreed  statement  of  facts. — Gross  v.  Wood,  S3 
A.  337;   Wood  ▼.  Rosenheim,  Id.  341. 

CD)  Contenta,    MaklnK.   and   Bettlemcat   of 
Caae  or  Statement  of  Facta. 

{587  (N.J.Sup.)  The  extension  of  time  to 
agree  upon  or  settle  state  of  the  case  on  app<>al 
from  district  courts  under  District  Court  A-t. 
I  213d,  need  not  necessarily  be  granted  by  it^ 
Judge  that  tried  the  case. — Board  of  Tenem-ut 
House  Supervision  of  New  Jersey  ▼.  Schlechtcr, 
83  A.  783. 

<B)  Tranaatlaalon,    Filing,    Printing,     and 
Serrioe   of  Copies. 

{  628  (Md.)  The  failure  to  transmit  transcript 
of  the  record  within  the  time  prescribed  bv 
Code  Pub.  Gen.  Laws  1004,  art  5,  (  40.  held 
not  to  justify  dismissal. — State  t.  Baltimore  & 
O.  R.  Co.,  83  A.  166. 

(J)   Conelnalveneaa    and    EHeet,    Inspeaefc- 
ins  and  Contradietlas. 

( 664  (Vt.)  A  transcript  referred  to  and 
made  a  part  of  the  bill  of  exceptions  may  be 
used  to  supplement  the  statements  in  the  bill, 
but  it  is  not  controlling. — Woodsville  Guaranty 
Savings  Bank  v.  Rogers,  83  A.  537. 

(K)  Oaeationa  Presented  for  ReTlevr. 

I  67 1  (Hd.)  In  tke  absence  of  bills  of  excep- 
tions or  petition  designating  the  rulings  object- 
ed to,  such  rulings,  not  shown  by  the  record, 
could  not  be  reviewed.— Jones  t.  State,  83  A. 
1100. 

XI,   ASSIGNMENT  OF  ERRORS. 

{722  (Pa.)  Assignments  of  error  should  be 
limited  to  the  important  and  controlling  queis- 
tions  involved  in  the  controversy.— Steinberg  v. 
Eagan,  83  A.  272. 

( 724  CR-I-)  Statement  of  reasons  of  appeal 
held  sufficient  to  comply  with  Gen.  Laws  1909, 
c.  289,  governing  appeals  in  equity  cases  from 
the  superior  court  to  the  Supreme  Court,  ami 
to  present  for  review  the  errors  complained  of. 
— Vaill  V.  McPhail,  83  A.  1075. 

{730  (Md.)  Exceptions  taken  to  the  rejec- 
tion of  prayers  will  not  be  considered  on  ap- 
peal in  the  absence  of  reasons  stated  in  the 
court  on  appeal  or  in  the  appellant's  brief.— 
Cecil  Paper  Co.  ▼.  Nesbitt,  83  A.  254. 

{ 730  (Pa.)  Where  appellant  assigns  an  en- 
tire charge  as  inadequate,  he  ihould  indicate 
in  specifications  wherein  it  is  deficient. — Me- 
Gonnell  v.  Pittsburgh  Rys.  Co.,  83  A.  282. 

{742  m.!.)  While  the  statement  of  reasons 
of  appeal  in  equity  cases  must  clearly,  separate- 
ly, and  specifically  set  out  the  erroik,  it  need 
not  state  the  reasons  upon  whidi  appellant  bas- 
es his  claim  of  error,— Vaill  v.  McPhaiL  83  A. 
1075. 

XU.  BRIEFS. 

{761  (Vt.)  Under  the  statute,  qnestions  of 
law  arising  on  the  trial  and  duly  raised  by  ex- 
ceptions come  directly  to  the  Supreme  Coort 
on  a  bill  of  exceptions  showing  the  rulings, 
objections  thereto,  and  the  exceptions.— 
Woodsville  Guaranty  Savings  Bank  y.  Rogers, 
83  A-  637. 

XV.    HEARING  AND  REHEARING. 

{817  (N.J.Sup.)  If  the  time  for  settlement  of 
the  state  of  the  case  on  appeal  be  so  extended 
as  to  make  it  impracticable  to  bring  on  the  ap- 
peal at  the  next  term,  the  requirement  of  Dis- 
trict Court  Act,  I  213d,  therefor  is  not  appli- 
cable.— ^Board  of  Tenement  House  Sopervisioa 
of  New  Jersey  v.  Schlechter,  83  A.  783. 

(832  (Vt)  Pub.  Stat.  {(  1313-1316.  relating 
to  tehearings  in  the  Supreme  Coort,  do  not  an- 
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thorize  a  rehearing  for  the  purpose  of  giving 
opportunity  to  present  new  qnestions.— Cun- 
ningham  y.   Blanchard,   83   A.   469. 

Aa  a  rule,  failure  to  present  a  case  fully  on 
the  original  hearing  is  not  ground  for  granting 
a  rehearing  In  the  Supreme  Court.— Id. 

A  reheanng  may  be  had  on  appeal,  if  a  ma- 
terial mistake  of  law  is  made  in  the  decMion 
on  the  original  bearing. — Id. 

§835  (Vt.)  Where,  in  an  action  for  an  ac- 
counting for  the  value  of  lots,  defendant  admit- 
ted that  he  must  account,  if  his  objections  to 
accounting  were  not  sustained,  and  that  the 
accounting  would  be  as  of  the  time  of  the  hear- 
ing before  the  master,  he  cannot  complain  on 
rehearing  that  the  value  of  the  lots  at  the  com- 
mencement of  the  suit  was  taken  as  the  time  of 
the  accounting,  where  they  had  increased  in 
value.— Cunningham  v.  Blanchard,  83  A.  46W. 

XVI.   REVIEW. 

(A)   Seope  and  Kxtent  In   General. 

S  842  (Vt.)  Where  a  party  having  the-  bur- 
den to  show  that  corporate  stock  was  acquired 
by  the  adverse  party  with  notice  of  equities,  or 
without  paying  value,  failed  to  meet  the  burden 
of  proof;  the  court's  disposition  of  the  issue 
was  a  conclusion  of  law,  and  not  an  inference 
of  fact,  and  reviewable  on  appeal.— Roberta  v. 
W.  H.  Hughes  Co.,  83  A.  807. 

(B)  Interlocntorr,  OoUatewa,  and  Snpple- 
meatarr  Proeeedlnara  and  dneattoa*. 

§  870  CR.I.)  In  a  suit  to  remove  a  testament- 
ary trustee  and  for  an  accounting,  a  decree 
confirming  the  master's  report  was  not  a  final 
decree;  and  hence  proceedings  prior  thereto 
could  be  reviewed  on  an  appeal  from  a  subse- 
quent decree  removing  the  trustee,  fixing  the 
amount  due  the  trust  estate,  and  directing  pay- 
ment of  such  amount— McAuslan  v.  McAuslan, 
83  A.  837. 

1 875  (Md.)  On  appeal  from  an  order  ratifying 
a  judicial  sale,  questions  of  the  jurisdiction  of 
the  court  to  pass  the  decree  and  irreguliurity  in 
the  proceedings  cannot  be  reviewed ;  such  ques- 
tions being  matters  for  consideraaon  on  appeal 
from  the  decree.— Vollum  v.  Beall,  88  A.  lOTO. 

§875  (R.I.)  On  appeal  from  a  supplemental 
decree  or  order  for  the  execution  of  a  final 
decree  in  equity  only  matters  arising  subse- 
quent to  the  final  decree  can  be  reviewed.— 
McAuslan  v.  McAuslan,  83  A.  837. 

(O  Parties  Bntltled  to  AUese  Brror. 

§882  (Md.)  A  party  cannot  complain  of  in- 
structions requested  by  him.— Cushwa  v.  Bur- 
gess &  Commissioners  of  WilUamsport,  83  A. 
389. 

(D)  Amendments,    Additional    Proofs,    and 
Trial  of  Cause  Anew. 

S  893  (R.I.)  Under  Gen.  Laws  1909,  c.  289, 
providing  for  equity  appeals,  an  appeal  in  an 
equity  case  does  not  remove  the  cause  to  the 
Supreme  Court  for  a  retrial,  but  only  brinm 
np  for  review  the  error  stated  in  the  appel- 
lant's reasons  for  appeals.— Vaill  v.  McPhall, 
83  A.  1075. 

(B)   Presnmptlons. 

§  926  (Vt.)  It  is  presumed  on  appeal  that  evi- 
dence was  offered  and  received  on  the  ground 
on  which  it  was  admissible,  in  the  absence  of 
a  showing  that  it  was  admitted  on  other 
ground.- Lynch's  Adm'r  v.  Murray,  83  A.  746. 

§  927  (Md.)  The  court  on  appeal  from  an  or- 
der entered  on  a  directed  verdict  for  defendant 
must  assume  as  true  plaintiff's  evidence. — Friz- 
r.ell  V.  Sullivan,  83  A.  651. 

i  927  (N.J.)  In  reviewing  a  refusal  to  nonsuit 
or  direct  a  verdict,  the  testimony  will  be  con- 
sidered in  the  aspect  which  is  favorable  to  de- 


fendant in  error.- Broame  v.  New  Jersey  Con- 
ference Camp  Meeting  Ass'n,   83  A.  901. 

§  928  (Md.)  In  the  absence  of  error  disclosed, 
the   Court   of  Appeals  will  presume  that   the 
court  properly  disposed  of  the  prayers.— Jones  > 
V.  State,  83  A.  1100. 

1 931  (Vt.)  Where  the  facts  found  by  the  mas- 
ter in  an  administration  suit  to  set  aside  a 
fraudulent  conveyance  by  decedent  to  make  up 
a  deficiency  in  assets  only  permitted  the  con' 
elusion  that  the  conveyance  was  with  fraudu- 
lent intent,  it  will  be  presumed  on  defendant's 
appeal  that  the  court  drew  that  conclusion. — 
Lynch's  Adm'r  v.  Murray,  83  A.  746. 

In  absence  of  a  showing  to  the  contrary,  it 
may  be  fairly  presumed  that  the  master  used 
evidence  only  for  the  purpose  for  which  it  was 
properly  admissible. — Id. 

§  933  (Conn.)  Where  the  trial  court  condi- 
tioned the  setting  aside  of  a  verdict  on  the 
failure  of  '  the  plaintiff  to  file  a  remittitur  of 
a  part  thereof,  it  will  be  presumed  that  it  was 
set  aside  for  excessiveness,  and  not  because 
against  the  evidence.— Allen  v.  City  of  New 
London,  88  A.  1021. 

§934  (Vt.)  The  Supreme  (3ourt  will  presume 
in  favor  of  the  judgment  that  the  trial  court 
inferred  such  facts  from  those  certified  up  as  it 
ought  to  have  inferred,  or  as  it  fairly  might 
have  inferred. — Roberts  v.  W.  H.  Hughes  Co., 
83  A.  807. 

(F)  Discretion   of  I<oirer   Conrt. 

§956  (Pa.)  A  ruling  on  an  application  for  an 
extension  of  time  to  plead  or  answer  will  not 
be  reversed  in  the  absence  of  gross  abuse  of 
discretion. — Moore  v.  Thomas  Moore  Distilling 
Co.,  83  A.  281. 

§  968  (Vt.)  The  trial  court  has  a  large  dis- 
cretion in  impaneling  a  jury,  and  its  proceedings 
will  n(>t  be  reviewed  in  absence  of  prejudice  or 
violation  pf  some  statutory  requirement. — State 
V.  Bosworth,  83  A.  667. 

§  969  (Conn.)  Error  cannot  be  predicated 
upon  the  court's  ruling  permitting  one  of  the 
parties  to  begin  the  introduction  of  evidence  and 
open  and  close  the  argument,  where  there  is  not 
a  clear  abuse  of  discretion. — Howe  v.  Ray- 
mond, 83  A.  627. 

§970  (Md.)  W^here  Hie  trial  court  admitted 
evidence  of  collateral  facts,  the  court  on  ap- 
peal will  not  disturb  the  ruling  in  the  absence 
of  an  abuse  of  discretion. — Maryland  Electric 
Rys.  Co.  V.  Beasley,  83  A.  157. 

§  970  (N.H.)  Exclusion  of  declaration  of  In- 
testate as  to  now  she  caught  fire,  made  an  hour 
after  the  accident.  Add  to  present  no  question 
for  review  on  exceptions. — Madden  v.  Boston  & 
M.  R.  R.,  83  A.  129. 

§  97 1  (R.I.)  The  trial  court's  discretion  in  de- 
termining the  competency  of  an  expert  witness 
is  not  reversible,  unless  palpably  wrong.— East- 
man V.  Dunn,  83  A.  1057. 

§  977  (Pa.)  Where  a  judgment  non  obstante 
veredicto  is  reversed  and  a  procedendo  award- 
ed, so  that  the  court  may  consider  and  dispose 
of  the  pending  motion  for  a  new  trial,  the 
grant  of  a  new  trial  without  assigning  any 
reason  therefor  is  not  an  abuse  of  discretion 
which  will  be  reviewed  by  the  Supreme  Court. 
—Duffy  v.  York  Haven  Water  &  Power  Co., 
83  A.  709. 

§  979  (Conn.)  Vacation  of  a  verdict  because 
the  damages  awarded  were  excessive  will  not 
be  interfered  with  on  appeal,  in  the  absence  of 
abuse  of  discretion.— Allen  v.  New  York,  N.  H. 
&  H.  R  Co.,  83  A.  530. 

§979  (Conn.)  Where  the  action  of  the  trial 
court  in  setting  aside  a  verdict  as  excessive  was 
not  unreasonably  exercised,  it  will  not  be  dia- 
turbed.— Allen  v.  City  of  New  London,  83  A. 
1021. 
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1979  (Vt)  A  motion  to  set  aside  a  verdict 
as  a^inst  the  evidence  or  as  against  the 
weight  of  the  evidence  held  not  revisable  in 
the  Supreme  Court  on  exceptions. — Woodsville 
Guaranty  Savings  Bank  v.  Rogers,  83  A.  537. 

I  982  (Pa.)  The  question  on  appeal  from  an 
order  on  application  to  open  a  judgment  enter- 
ed on  warrant  of  attorney  is  whether  there  has 
been  a  proper  exercise  of  judicial  discretion. — 
Boyd  V.  Kfrch,  83  A.  366. 

(O)  (iveatlona  of  Fact,  Verdicts,  «nd  Plnd- 
IBSTB. 

1 99 1  (Pa. )  In  an  action  by  a  city  against 
a  street  railway  for  cost  of  cleaning  streets, 
the  fact  that  the  cost  was  not  as  large  as  set 
forth  in  an  exhibit  attached  to  statement  or 
that  the  cleaning  system  was  alleged  to  be  ex- 
travagant, was  not  ground  for  reversal;  these 
being  questions  of  fact  for  the  jury. — City  of 
Pittsburgh  V.  Pittsburgh  Rys.  Co.,  83  A.  273. 

I  1005  (Md.)  In  a  case  properly  submitted  to 
a  jury  under  suitable  instructions  and  approved 
by  the  trial  court,  upon  motion  for  a  new  trial, 
the  verdict  is  conclusive  as  to  the  amount  of 
recovery.— Baltimore  &  O.  R.  Co.  v.  Wilson,  83 
A.  248. 

11005  (R.I.)  A  verdict,  approved  by  the 
trial  judge,  based  on  conflicting  evidence,  sub- 
mitted under  proper  instructions,  will  not  be 
interfered  with.— Annis  v.  Saugy,  83  A.  19. 

{  1005  (R.I.)  Where  a  verdict  on  conflicting 
evidence  has  been  sustained  by  the  judge  who 
presided  at  the  trial,  it  will  not  be  disturbed  on 
appeal.— Evans  v.  Munro,  83  A.  82. 

I  1005  (R.I.)  An  approved  verdict  under  suit- 
able instructions  on  conflicting  evidence  will 
not  be  disturbed,  in  the  absence  of  a  showing 
of  improper  motive  or  error  in  the  approval. — 
Shaw  V.  Streicher,  83  A.  83. 

I  1005  (R.I.)  A  verdict  supported  by  evidence 
and  approved  by  the  trial  court,  who  heard  the 
evidence,  will  not  be  disturbed  by  the  Supreme 
Court  on  exceptions.— Carey  v.  Davidson,  83 
A.  753. 

{  1006  (N.J.Sup.)  Where  the  law  of  the  case 
as  settled  has  been  correctly  applied,  verdict 
on  a  third  trial  will  not  be  set  aside,  unless 
without  any  support  in  the  evidence. — Ander- 
son V.  Public  Service  Corporation  of  New  Jer- 
sey, 83  A.  769. 

i  1009  (Pa.)  Where  issue  on  an  accoonting 
turns  on  an  alleged  oral  agreement,  finding  of 
the  chancellor  on  sufficient  evidence  that  there 
was  no  such  agreement  will  not  be  reversed. — 
CKbson  V.  Johnson,  83  A.  575. 

{1010  (Conn.)  A  finding  on  conflicting  evi- 
dence and  sustained  by  the  testimony  of  the 
successful  party  corroborated  by  admissions 
will  not  be  disturbed  on  appeal. — ^Davidson  v. 
Max  Ripps  Co.,  83  A.  532. 

S  1010  (N.J.)  Findings  by  the  court  where  a 
jury  has  been  waived  will  be  sustained  if  there 
was  evidence  supporting  them. — Dreisbach  v. 
Eckelkamp,  83  A.  175. 

I  toil  (Conn.)  Findings  of  the  trial  court 
baaed  on  conflicting  evidence  will  not  be  dis- 
turbed on  appeal.— Davidson  t.  Max  Ripps  Co., 
83  A.  532. 

I  1015  (R.I.)  The  action  of  the  trial  judge 
in  granting  a  new  trial  on  the  ground  that  the 
verdict  was  against  the  evidence,  where  it  does 
not  clearly  appear  to  be  erroneous,  will  not 
be  disturbed.— Oldham  v.  Oldham,  83  A.  265. 

{1017  (Vt.)  In  a  suit  by  an  administrator 
to  set  aside  an  alleged  fraudulent  conveyance 
by  decedent,  the  finding  of  a  master  that  there 
was  a  deficiency  of  assets  when  the  suit  was 
brought  was  conclusive,  unless  reached  through 
a  misconception  of  law. — Lynch's  Adm'r  v.  Mur- 
ray, 83  A.  746. 

S  t022  (Pa.)  Where  findings  of  fact  by  an 
auditor  of  the  account  of  a  receiver  have  been 
approved  by  the  trial  court  and  are  witboat 


manifest  error,  they  win  not  be  disturbed  by 
the  appellate  court.— Oil  Well  Supply  Co.  v. 
Ulrich  Stewart  Mfg.  Co.,  83  A.  208. 

(H)  Harmleaa  Error. 

(  1033  (Md.)  A  party  cannot  complain  of 
modifications  in  instructions  requested  by  him 
lessening  the  burden  of  proof  placed  on  him  in 
the  instructions. — Cushwa  v.  Burgess  &  Com- 
missioners of  Williamsport,  83  A.  389. 

(  1048  (Md.)  In  an  action  for  negligence 
causing  the  running  away  of  plaintiff's  mules 
and  his  consequent  injury,  cross-examination 
of  the  driver  of  the  defendant's  wagon  from 
which  the  bales  of  paper  Which  caused  the 
fright  fell  onto  the  public  highway,  as  to  his 
duty  in  regard  to  such  bales,  and  his  reply  that 
he  went  after  them  if  his  employer  sent  him, 
would  not  prejudice  the  cause  of  the  defend- 
ant and  was  harmless  though  not  touched  on 
in  chief  .—Cecil  Paper  Co.  v.  Nesbitt,  83  A.  2."4. 

{  1048  (R.I.)  The  refusal  of  the  trial  court  to 
allow  a  witness'  memory  to  be  refreshed  so  as 
to  correct  his  testimony  wliich  was  confusing 
as  to  an  immaterial  detail  is  not  error. — East- 
man v.  Dunn,  83  A.  1057. 

I  1050  (N.J.)  Testimony  by  plaintiff  as  to  his 
willingness  to  finish  a  contract  with  the  gen- 
eral contractor  of  defendant  on  the  credit  of 
the  general  contractor,  where  plaintiff  had 
previously  testified  that  he  refused  to  perform 
the  work,  was  not  prejudicial  to  the  defend- 
ant.—MulboUand  T.  Jones,  83  A.  875. 

{ J  050  (R.I.)  In  assumpsit  for  work  and  ma- 
terials consumed  in  building  steps  on  defend- 
ant's estate,  the  erroneous  admission  of  a  ques- 
tion as  to  whether  defendant  ultimately  in- 
tended to  have  steps  built  was  harmless,  thoogh 
erroneous.— Clary  v.  Wolf,  83  A.  115. 

{1051  (Pa.)  In  view  of  admissions  of  de- 
fendant street  railway  in  action  by  city  for  cost 
of  cleaning  streets  that  it  had  assumed  such 
expense,  admission  in  evidence  of  charters  of 
underlying  companies  imposing  such  charge  was 
not  harmful  to  defendant. — Citv  of  I'ittsburgh  v. 
Pittsburgh  Rys.  Co.,  83  A.  273. 

{1051  (Pa.)  In  an  action  for  overcharge  of 
freight  rates,  where  there  is  other  ample  tes- 
timony to  sustain  a  finding  that  it  would  have 
been  practicable  to  have  weighed  the  potatoes 
shipped,  the  error  in  admitting  testimony  as 
to  the  contents  of  record  showing  that  some 
cars  bad  been  actually  weighed  was  harmless. — 
Joynes  v.   Pennsylvania   R.   Co.,   83  A.   318. 

{  1053  (Conn.)  Instructions  in  action  for 
personal  injuries  held  to  limit  plaintiff's  recov- 
ery as  to  future  damages  to  those  which  were 
reasonably  probable,  and  therefore  cured  the 
erroneous  admission  of  evidence  of  possible  in- 
juries.— Johnson  v.  Connecticut  Co.,  ivi  A.  530. 

{  1056  (Md.)  In  an  action  for  Hie  death  of 
a  person  by  a  train,  the  exdasion  of  evidence 
keid  not  prejudiciaL— State  v.  Baltimore  &  O. 
R.  Co.,  83  A.  166. 

{  1062  (N.J.)  Under  pleadings  in  an  action 
for  the  price  of  a  printing  press,  submission  to 
jury  of  question  whether  defendant  waived  per- 
formance of  condition  by  plaintiff  held  not 
harmful  to  defendant. — Potter  Printing  Pre*» 
Co.  V.  Newark  Daily  Advertiser  Pub.  Co.,  S3 
A.  969. 

{  1064  (N.J.)  An  instruction  on  the  measure 
of  damages  in  an  action  for  death  held  not 
prejudicial  where,  under  any  rational  interpre- 
tation, the  result  would  be  to  award  plaintiff 
less  than  she  was  entitled  to. — Danskin  v.  Penn- 
sylvania R.  Co.,  83  A.  1006. 

{  1066  (Pa.)  It  is  harmless  error  for  the 
trial  judge  to  refer  to  the  "weight"  and  "prer 
ponderance"  of  the  evidence  where  defendant 
introduced  no  testimony. — Joynes  v.  Pennsyl- 
vania R.  Co.,  83  A.  318. 

§  1068  (Md.)  Where  plaintiff  recovered  a  ver- 
dict for  one  cent,  the  court  on  defendant's  ap- 
peal would  not  review  the  instructions  on  the 
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measnre  of  damages. — Cnahwa  t.   Bnrgesa  & 
CommissionerB  of  Williamsport,  83  A.  389. 

SI07I  (Conn.)  Where  the  court  properly 
held  that  there  was  a  sufficient  written  mem- 
orandam  of  a  contract  for  one  year's  employ- 
ment to  satisfy  the  statute  of  frauds,  a  find- 
ing, unsupported  by  the  evidence,  that  the  oral 
agreement  made  before  the  employment  com- 
menced was  orally  renewed  the  day  it  com- 
menced, was  harmless. — Grant  v.  New  Depart- 
ure Mfg.  Co.,  &3  A.  212. 

In  an  action  by  an  employe  for  wrongful  dis- 
chariTP.  the  burden  being  on  defendant  to  show 
in  mitigation  of  damages  that  plaintiff  did  or 
could  not  have  obtained  other  employment,  a 
finding  that  defendant  was  not  able  to  obtain 
other  employment,  though  not  supported  by  any 
evidence  offered  by  either  party,  was  harmless 
error. — Id. 

(I)    Error  Walred   la  Appellate   Court. 

{  1078  (Md.)  An  exception  to  the  direction 
of  a  verdict  in  favor  of  one  of  the  defendants, 
which  is  not  questioned  on  appeal,  will  be  re- 
garded at  having  been  waived. — Baltimore  & 
O.  R.  Co.  V.  Wilson,  83  A.  248. 

i  1 078  (Md.)  An  exception  to  fhe  court's  rul- 
ing on  evidence,  not  adverted  to  in  the  argu- 
naent  or  in  the  brief,  and  which  does  not  pre- 
sent any  matter  of  importance,  may  be  treated 
as  abandoned. — Mullen  v.  Brydon,  83  A.  1025. 

§  1 078  (Vt.)  Exceptions  shown  by  the  tran- 
script or  bin  of  exceptions,  but  not  relied  upon 
by  the  appellant  in  his  brief,  will  not  be  re- 
viewed.—Duggan  T.  Heaphy,  83  A.  726. 
•  i  1078  (Vt.)  Only  the  grounds  of  objection 
and  the  admission  of  evidence  made  and  relied 
on  in  appellant's  brief  may  be  considered. — 
Lynch'a  Adm'r  v.  Murray,  83  A.  748. 

(K)  Sabaeqaent  Appeals. 

§  1099  (Pa.)  Where  the  trial  court  ordered 
a  new  trial  unconditionally  after  reversal  of  a 
judgment  Bon  obstante  veredicto,  the  Supreme 
Court  on  another  appeal  will  assume  that  this 
-was  done  in  the  exercise  of  a  sound  discretion 
■with  a  view  to  accomplish  the  ends  of  justice, 
and  will  not  review  such  action. — Sloan  v.  Phil- 
adelphia &  R.  By.  Co.,  83  A.  604. 

XVn.  DETEIUnNATXON  AITO  DISPO- 
SITION  OF   CAUSE. 

(B)  AlBnaance. 

I  1 144  (Pa.)  Where  trial  court  in  partition 
fails  to  determine  indebtedness  to  be  charged 
against  one  share,  the  appellate  court  will,  on 
affirming,  remit  the  cause  to  have  such  indebt- 
edness ascertained.— Dunsfaee  t.  Dunshee,  83 
A.  422. 

(C)   HodtacatloB. 

{1154  (R.I.)  A  motion  by  plaintUT,  in  the 
Supreme  Court,  to  increase  its  ad  damnum  will 
not  be  entertained  on  a  hearing  to  show  cause 
why  judgment  should  not  be  entered  for  it. — 
J.  P.  Morgan  &  Co.  v.  Hall  &  Lyon  Co.,  83  A. 
401. 

(D>  ReTeraal. 

S  1 170  (Md.)  Code  Pub.  Gen.  Laws  1904,  art. 
5,  I  17,  forbidding  reversal  if  there  is  one  good 
count,  will  not  prevent  the  reversal  of  a  judg- 
ment clearly  based  upon  a  bad  count  for  dam- 
ages of  a  declaration  containing  good  counts 
for  debt.— Parks  v.  Griffith  &  Boyd  Co.,  83  A. 
559. 

f  1173  (MdO  An  order  granting  a  new  trial 
as  to  two  defendants  will  not  be  treated  as  a 
judgment  of  a  court  of  law  which  could  not 
be  reversed  as  to  one  and  affirmed  as  to  the  oth- 
er.—Gross  V.  Wood,  83  A.  337;  Wood  v.  Rosen- 
heim, Id.  341. 

{  1 1 75  (Pa.)  In  the  absence  of  an  assignment 
of  error  complaining  of  judgment  for  plaintiff 


appealed  from,  final  judgment  on  reversal 
would  not  be  rendered  for  defendant,  though 
plaintiff  had  produced  no  evidence  sufficient  to 
sustain  the  verdict. — Sulzner  v.  Cappean-Lem- 
ley  &  Miller  Co.,  83  A.  103. 

I  1178  (Pa.)  In  an  action  for  detention  of  a 
shipment,  where  the  court  entered  a  judgment 
for  defendant  non  obstante  veredicto,  the  judg- 
ment will  be  reversed  and  venire  facias  de  novo 
awarded  to  secure  a  trial  on  issues  involved. 
— Joynes  ▼.  Pennsylvania  R.  Co.,  83  A.  1016. 

(F)  Uandate    and    Proveedlnara    la    Lower 
Court. 

S  1 197  (Pa.)  On  reversal  of  judgment  non 
obstante  veredicto  and  remittitur  with  directions 
to  enter  such  judgment  as  law  and  right  re- 
quire, the  trial  court  held  authorized  to  take 
such  action  as  in  its  judgment  law  and  right 
require. — Sloan  t.  Philadelphia  &  R.  Ry.  Co., 
83  A.  604. 

1 1198  (DeLSnper.)  The  Superior  Court  had 
no  power,  after  the  Supreme  Court  had  direct- 
ed the  issuance  of  peremptory  writ  of  manda- 
mus, except  to  issue  the  writ.— State  v.  Jessup 
&  Moore  Paper  Co.,  83  A.  30. 

Under  mandate  of  the  Supreme  Court,  direct- 
ing issuance  of  peremptory  writ  of  mandamus 
requiring  corporation  to  permit  the  stockholder 
to  examine  and  make  copies  of  such  books,  pa- 
pers, and  writings  as  under  direction  of  the  su- 
perior Court  might  be  found  essential  to  fur- 
nish information  as  to  the.  value  of  the  stock, 
th;  writ  would  require  the  corporation  to  per- 
mit the  stockholder  to  examine  and  make  cop- 
ies of  the  company's  general  ledgers  and  bd- 
ance  sheets,  submitted  by  the  company  to  the 
directors,  hut  not  to  inspect  the  directors'  min- 
utes, or  make  copies  of  the  names  of  custom- 
ers.- Id. 

{1214  (N.H.)  The  reversal  of  former  verdict 
for  plaintiff  on  the  ground  that  direction  of  a 
verdict  for  plaintiff  only  in  the  amount  of  a 
carrier's  limited  liability  contract  was  errone- 
ous does  not,  on  retrial,  entitle  plaintiff  to  re- 
cover merely  on  proof  of  the  amount  of  his 
damage.— L.  T.  &  J.  E.  Lovell  v.  Boston  &  M. 
R.  R.,  83  A.  97. 

APPLIANCES. 

See  Carriers,  {  292;  Biaater  and  Servant,  {{ 
101-103,  107,  123,  125,  127,  187,  189,  203, 
205,  217,  221,  236,  266,  286. 

APPLICATION. 

See  Executors  and  Administrators,  {  330;  In- 
surance, {{  379,  646,  665 ;   Payment,  {  39. 

APPRAISEMENT. 

See  Insurance,  {  674. 

ARBITRATION  AND  AWARD. 

See  Eminent  Domain,  {  238. 

ARGUMENT  OF  COUNSEL 

See  Trial.  (  12L 

ARREST. 

See  Assault  and  Battery,  {  29;  Bankruptcy,  { 
392;   False  Imprisonment;   Witnesses,  {  414. 

ARREST  OF  JUDGMENT. 

See  Criminal  Law,  {  972. 

ASSAULT  AND  BATTERY. 

See  Criminal  Law,  {{  419,  420,  1169;  Trial,  { 
252. 
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I.  ClVn.  LIABIUTT. 

(A)  Aeta  Comstltvtlnir  Aassolt  or  Bstterr 
and  IilabiUtT  Therefor. 

{  3  (R.I.)  An  action  for  assault  and  battery 
is  based  on  willful  and  intentional  acts  and  not 
upon  negligence. — Baran  t.  Silverman,  83  A. 

(B)  Aotlona. 

i  29  (N.J.)  In  an  action  for  assault  commit- 
ted in  arresting  plaintiff,  where  defendant 
pleads  justification  and  no  element  of  malice  is 
involved,  evidence  as  to  reputation  of  defend- 
ant  as  to  peacefulness  is  Inadmissible. — ^Ritten- 
hoffer  V.  (fitter,  83  A.  873. 

n.  CBIMINAI.  RESPOirSXBrUTT. 

(B)  Prosecntlon  mnd  PnmlBbment. 

{92  (Del.Gen.Sess.)  In  a  prosecution  for  wife 
beating,  proof  by  the  prosecutrix  of  her  mar- 
riage to  the  defendant  held  sufficient  to  go  to 
the  jury  on  the  question  of  defendant's  guilt. — 
State  T.  Adams,  83  A.  936. 

ASSESSMENT. 

See  Damages,  |  216 ;  Taxation,  if  441-499. 

ASSETS. 

See  Execntors  and  Administrators,  |  67;  Part- 
nership, (  330. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  {{  722-742;  Criminal 
Law,  i  1129. 

ASSIGNMENTS. 

See  Assignments  for  Benefit  of  Creditors;  Cor- 
porations, S  114:  CovenantSj  g  57;  Dower,  § 
.55:  Evidence,  |  353;  Mechanics'  Liens,  i  113; 
Mortgages,  |§  119,  583;  Municipal  Corpora- 
tions, i  347;    Sales,  $  405. 

Z.  REQUISITES  ANB  VAX.IDITT. 

(B)  Mode   and   SnfllclemeT    of  AssiK>B>ent. 

{48  (Md.)  Any  words  Or  transactions  which 
show  intention  on  one  side  to  assign  and  on 
the  other  to  receive,  if  there  is  a  valuable  con- 
sideration, will  operate  as  an  effective  equitable 
assignment. — Kretzer  v.Lorshbaugh,  83  A.  1027. 

m.  BIGHTS  AHD  MABIMTIES  OF 
PARTIES. 

{ 94  (Pa.)  The  right  of  an  assignee  of  dam- 
ages resulting  from  the  vacation  of  a  street  can 
rise  no  higher  than  that  of  his  assignor.— In  re 
Pulaski  Ave.,  88  A.  687. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy;    Insolvency;   Mortgages,  {  61. 

X.  REQUISITES  AKD  VAUDITT. 

(B)  Fraud. 

{  145  (Md.)  A  mortgage  executed  by  a  hus- 
band to  his  wife,  to  be  by  her  assigned  to  a 
trustee  for  the  benefit  of  certain  of  the  hus- 
band's creditors,  held  void  if  treated  as  an  as- 
signment for  the  benefit  of  creditors  as  fraud- 
ulent.—Ressmeyer  V.  Norwood,  83  A.  347. 

ASSOCIATIONS. 

See  Charities,  §{  20,  39,  48 ;  Insurance,  {{  770, 
784;    Quo  Warranto. 

ASSUMPSIT,  ACTION  OF. 

See  Action,  {{  44,  45;  Appeal  and  Error,  S{ 
•-'31.  1050;  Contracts,  8|  28,  349,  3.50 ;  Mon- 
f.v  Received;  Trial,  H  252,  307;  Work  and 
Labor. 


(23  (N.H.)  Where  plfdntUFB  good  taiOt  was 
not  questioned,  the  exclusion  of  eridenoe  on 
audi  subject  was  not  error. — ^Fellows  v.  Cham- 
pion International  Co.,  88  A.  1091. 

ASSUMPTION. 

Of  risk,  see  Master  and  Servant,  H  203-224. 
236. 

ATTACHMENT. 

See  Bankruptcy,  §  105;  Beneficial  Associations; 
Execution ;    Garnishment. 

n.  FROFERTT  SUBJECT  TO  ATTACH. 
MENT. 

{ 50  (RJ.)  Under  Gen.  Laws  1909,  e.  246.  t< 
1,  8,  12,  an  estate  of  tenancy  by  the  carte>y 
initiate  is  not  attachable,  and  a  creditor  wi:u 
attaches  it  and  purchases,  the  interest  becom- 
ing curtesy  consummate,  acquires  no  tiUe.— 
Carroll  v.  Sanford,  83  A.  855. 

V.  I.EVT,   XiIEH,  AND   OUSTODT  AMD 
BISP08ITI0M  OF  FROFERTT. 

(178  (R.I.)  Rights  of  attaching  creditot* 
must  be  determined  by  the  state  of  the  title 
at  the  time  of  the  attachment,  and  in  the  ab- 
sence of  fraud  and  statutory  regulation  they 
only  obtain  the  rights  which  the  debtor  bad  In 
the  property  at  such  time.— Carroll  r.  Byder, 

IX.  RETURN. 

(322  (Md.)  An  officer's  return  of  an  attadt- 
ment  levied  on  certain  land  held  not  fatally 
defective  for  want  of  a  sufficient  description. — 
Ressmeyer  v.  Norwood,  83  A.  347. 

ATTORNEY  AND  CLIENT. 

See  Criminal  Law,  |  706 ;  Execntors  and  Ad- 
ministrators, f  456;  Husband  and  Wife,  i- 
19,  295:  Malicious  Prosecution,  (  25;  Mu- 
nicipal Corporations,  {  1026;  Pleading,  |  Zik: 
Stipulations:  Towns,  (  29;  Trial,  |  121; 
Witnesses,   {   190. 

H.   RETAINER  AND  AUTHORITY. 

{86  (R.I.)  Retainer  of  an  attorney  for  de- 
fendant gives  him  no  implied  authority  to  waive 
the  prosecution  of  a  claim  against  defendant 
according  to  law.— Andrews  v.  O'Reilly,  83  A. 
119. 

AHORNEY  GENERAL 

See  Quo  Warranto. 

AUTHORITY. 

See  Attorney  and  Client,  (  86. 

AUTOMOBILES. 

See  Highways,  {  184:  Insane  Persona,  |  80; 
Negligence,  {  92;  New  Trial,  (  70;  Rail- 
roads,  {    827. 

BAGGAGE. 

See  Carriers,  ({  397%,  413. 

BAILMENT. 

See  Banks  and  Banking,  ((  133,  138;  Carri- 
ers, {{  94-202. 

(  18  (Me.)  Defendant  k«ld  to  have  no  com- 
mon-law lien  for  charges  for  storing  plaintilTa 
hay. — Lewis  v.  Gray,  83  A.  1. 

BALLOTS. 

See  Elections,  {(  126-194,  314,  321.  329. 

BANKRUPTCY. 

See  Assignments  for  Benefit  of  Creditors;  Bills 
and  Notes,  {  97;  Contracts,  {  310;  Falw  Iib- 
prtsonment,  (  8;    Insolvency. 
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n.  FETinoir,  ADJimiCAXioir.  wab- 

RANT,  AND  CVSTODT  OF 
PKOFERTT. 

(O)  la-TolaBtKrr  Proeeedln**. 

$57  (R.I.)  Under  Bankr.  Act  July  1,  1898, 
I  1,  8abd.  15,  whether  a  person  was  in- 
solvent  at  the  time  of  a  mortgage  and  assign- 
ment of  debts  to  his  wife  held  to  be  de- 
termined by  the  market  value  of  his  property, 
rather  than  its  value  to  him.— Ziegler  v.  Thay- 
er, 83  A.  266. 

III.  ASSIOWMEMT,  ADMINISTBATION. 

Ain>  DisTRiBimoir  of  bakk- 

RVPT'S  ESTATE. 

CB)   Aanlirnment,    smd    Title,    Rlgrbta,    aad 
Remedlea   ot  Traatee  In   General. 

§  142  (Pa.)  Under  Act  Cong.  June  25,  1910, 
amending  Bankrupt  Act,  {  47,  trustee  in  l>ank- 
ruptcy  of  borrower  held  entitled  to  take  posses- 
sion of  automobiles  taken  by  bank  under  agree- 
ment to  take  title  as  security  for  loan.— Bank 
of  North  America  v.  Penn  Motor  Oar  Co.,  83 
A.  622. 

Trustee  in  bankruptcy  held  to  have  same 
right  during  four  months  immediately  preced- 
ing filing  of  petition  in  bankruptcy  to  posses- 
sion of  automobiles  pledged  which  an  unsatis- 
iied  execution  creditor  would  have  had  if  they 
had  been  in  the  possession  of  the  pledgor.— Id. 

(C)  Preferences    «nd    Tranater*  by   Banli:- 

rnpt,  and  Attachmenta  and 

Otber  Ueaa. 

{  184  (R.I.)  Under  Gen.  Laws  1909,  c.  258, 
S  10,  a  mortgage  and  assignment  ot  book  ac- 
counts made  after  insolvency  held  subject  to 
be  voided  by  a  trustee  in  bankruptcy.— Zieg- 
ler V.  Thayer,  83  A.  266. 

$  195  (Md.)  Liens  under  attachment  proceed- 
ings obtained  more  than  four  months  prior 
to  the  institution  of  proceedings  in  bankruptcy 
against  the  debtor  were  valid  as  against  his 
trustee. — ^Ressmeyer  v.  Norwood,  83  A.  347. 

$211  (Pa.)  Where  a  contractor  is  adjudicat- 
ed a  bankrupt  before  fund  paid  by  owner  of 
building  into  court  is  turned  over  to  trustee 
in  bankruptcy,  the  court  should  pass  on  claims 
arising  under  the  mechanic's  lien  act. — ^In  re 
Wilkinsburg  Borough  School  Dist.,  83  A.  410. 

(D)  Admlnlatratlon  ot  Batate. 

1268  (Yt)  Where  a  trustee  in  bankruptcy 
announced  at  a  sale  of  corporate  stock  all  the 
facts  including  the  existence  of  an  unrecorded 
mortgage  on  the  property  of  the  bankrupt, 
which  had  been  conveyed  to  the  con>oration  to 
enable  the  bankrupt  to  continue  his  business, 
a  purchaser  acquired  no  better  title  than  the 
bankrupt.— Roberts  v.  W.  H.  Hughes  Co.,  83 
A.  807. 

(B)  Aetlona  by  or  Ajralnat  Tmatee. 

i  304  (Pa.)  In  an  action  by  a  trustee  in  bank- 
ruptcy for  value  of  bonds  alleged  to  have  been 
wrongfully  taken  from  the  bankrupt  by  defend- 
ant, evidence  held  to  present  a  case  for  the  ju- 
ry.—Page  V.  Moore,  83  A.  580. 

V.  RIOHT8,  REMEDIES.  AND  DIS- 
CHARGE OF  BANKRTTPT. 

1392  (Me.)  Bankruptcy  Act  July  1,  1898,  { 
i),  which  provides  that  a  bankrupt  shall  be  ex- 
empt from '  civil  arrest,  should  be  construed  to 
exempt  from  arrest  made  after  a  bankruptcy 
petition  is  filed,  and  not  to  apply  to  an  arrest 
on  civil  process  properly  made  before  filing  of 
the  petition.— Turgeon  v.  Bean,  83  A.  657. 

BANKS  AND  BANKING. 

See  Bankruptcy,  i  142;  Bills  and  Notes,  §  366 ; 
Corporations,  g  388;  Frauds,  Statute  of,  f 
23;  Garnishment,  $  56;  Husband  and  Wife, 
I  49%. 


m.  FUNCTIONS   AND  DEAIiINOB. 

(B)  B.epreaentatloB    of   Bank    by    Olllcera 
and  Asenta. . 

$  108  (Pa.)  The  discounting  of  commercial 
paper  cannot  be  delegated  to  a  single  officer  of 
a  bank,  but  is  the  function  of  the  directors. — 
Mutual  Trust  Co.  v.  Stem.  83  A.  614. 

$  108  (Vt.)  A  director  of  a  bank  who  con- 
sulted with  the  trustees  in  session  as  a  body 
as  to  the  making  of  a  loan  by  the  bank  to  a 
third  person  and  who  did  business  in  the  rooms 
of  the  bank  had  authority  to  act  for  the  bank 
in  making  the  loan. — Woodsville  Guaranty  Sav- 
ings Bank  v.  Rogers,  83  A.  537. 

(O)  DevoaltB. 

I  133  (Pa.)  Notwithstanding  printed  regula- 
tion in  deposit  book  issued  by  bank  that  the 
deposit  could  only  be  withdrawn  on  four 
months'  notice,  a  verdict  and  judgment  for 
the  bank  in  an  action  to  recover  the  deposit 
held  proper  in  view  of  agreement  between 
bank  and  depositor  to  leave  the  deposit  until 
a  certain  note  was  paid. — ^Thompson  v.  Hazel- 
wood  Savings  &  Trust  Co.,  83  A.  284. 

An  agreement  by  a  depositor  to  permit  his 
deposit  to  remain  in  the  bank  till  toe  note  of 
a  corporation  of  which  he  was  president  should 
he  paid,  if  the  bank  would  grant  a  renew^  of 
the  note,  was  supported  by  sufficient  consid- 
eration.— Id. 

An  agreement  by  a  depositor  to  permit  his 
deposit  to  remain  in  the  bank  till  the  note  of 
a  corporation  of  which  he  was  president  should 
be  paid,  the  note  being  for  a  fixed  period,  was 
not  void  for  uncertainty. — Id. 

I  136  (Pa.)  An  agreement  that  a  bank  de- 
posit should  remain  in  the  bank  till  a  note  of 
a  corporation  of  which  the  depositor  was 
president  should  be  paid  amounted  to  a  pledge 
and  gave  the  bank  a  lien  on  the  deposit  till 
the  note  should  be  paid  in  full. — Thompson  v. 
Hazelwood  Savings  &  Trust  Co.,  83  A.  284. 

BAR. 

See  Limitation  of  Actions. 

BASTARDS. 

See  Contracts,  {   128;    Judgment,  |  416. 

in.  PROCEEDINGS   UNDER  BAS- 
TARDY XAWS. 

§  35  (Del.  Super.)  Where  a  bastard  child  was 
not  bom  in  I>elaware,  and  its  mother  did  not 
reside  there,  it  had  no  settlement  in  that  state, 
under  Rev.  Code  1852,  amended  to  1893,  p. 
375,  c.  48,  i  12,  and  the  courts  had  no  juris- 
diction of  bastardy  proceedings  aprainst  the 
father.— State  v.   Bowdle,   83  A.  1084. 

i  85  (Del.Super.)  The  bond  which  the  law  ex- 
acts from  the  father  when  paternity  of  a  bastard 
is  established  is  to  indemnify  the  state  in  the 
event  of  the  child  becoming  a  charge  on  It — 
State  ▼.  Bowdle,  83  A.  1084. 

IV.  PROFERTT. 

f  102  (Md.)  Under  Code  Pub.  Gen.  Laws 
1004,  art.  93,  $  133,  and  article  46,  {{  27,  30, 
an  illegitimate  child  whose  mother  was  dead 
held  entitled  to  inherit  from  the  mother's  de- 
ceased sister. — Barron  v.  Zimmerman,  83  A. 
258. 

BAHERY. 

See  Assault  and  Battery. 

BELLS. 

See  Master  and  Servant,  §  137;    Railroads,  {{ 
347,  350. 

B€NEFICIAL  ASSOCIATIONS. 

See  Insurance,  H  770,  784. 
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I  16  (Pa.)  The  majority  of  th< 
ubordinate  division  of  a  benefit  i 


the  members  of  a 
subordinate  division  of  a  benefit  association  can- 
not carry  the  division  and  its  property  over  to 
another  society  against  the  will  of  the  minor- 
ity.—Kayley  V.  McCourt,  83  A.  830. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Evidence,  §§  158,  185. 

BIDS. 

See  Municipal  Corporations,  |  990;  Schools 
and  School  Districts,  §  80. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BILL  OF  PARTICULARS. 

See  Appeal  and  Error,  {  193. 

BILLS  AND  NOTES. 

See  Banks  and  Banking,  §§  108,  133,  136; 
Corporations,  §  388;  Estoppel,  §  78;  Judg- 
ment, 8  68;  Jury,  §  95;  Novation;  Pleading, 
{  348 ;  Principal  and  Surety,  $  175 ;  Trusts, 
I  282. 

X.  REQUISITES  AND  VAI.IDITT. 

(B)  Consideration. 

i  97  (Vt.)  Where  one  received  a  note  for 
which  he  agreed  to  procure  a  loan  for  the  maker, 
and  he  procured  some  loans  and  indorsed  notes 
therefor,  the  note  so  received  was  supported  by 
a  sufficient  consideration,  though  .he  failed  to 
fully  perform  the  contract,  and  the  failure  was 
excused  by  the  bankruptcy  of  the  maker. — ^Rob- 
erts V.  W.  H.  Hughes  Co.,  83  A.  807. 

IX.    CONSTRUCTION  AND  OPERATION. 

I  116  (Me.)  In  the  absence  of  agreement  to 
the  contrary,  the  parties  to  a  note  are  presum- 
ed to  have  contracted  liability  according  to  the 
legal  effect  of  the  instrument, — Canney  r.  Corey. 
83  A.  662. 

V.  RIGHTS  AND  I,IABII.ITIES  ON  IN- 
DO&SEMENT  OR  TRANSFER. 

(A)  Indorsement  Before  Dellverr  to  or 
Tranafer  br  Paree. 

J  242  (Vt.)  Strangers  to  a  note,  who  sign 
their  names  on  the  back  thereof,  become  prima 
facie  makers. — Woodsville  Guaranty  Savings 
Bank  t.  Rogers,  83  A.  537. 

(D)   Bona  Fide  Pnreluuiera. 

{  340  (Pa.)  Knowledge  of  indorsee  before  ma- 
turity, for  valuable  consideration,  that  makers 
of  note  were  married  women  held  not  to  deprive 
him  of  right  to  rely  on  implied  guaranty  of  in- 
dorser  that  makers  were  competent  to  contract 
—In  re  Young's  Estate,  83  A.  201. 

{366  (Pa.)  Where  a  bank  discounts  a  note 
by  a  wife  to  her  husband's  order,  which  is  in- 
dorsed by  him,  the  bank  having  knowledge  that 
she  is  a  surety,  and  on  the  lunacy  of  the  hus- 
band tbe  bank  takes  from  the  wife  a  new  note 
made  by  her,  indorsed  to  her  sister,  and  after 
several  renewals  thereof  the-  sister  dies,  her 
administrator  cannot  resist  payment,  on  tbe 
ground  of  the  invalidity  of  the  original  note  as 
against  the  wife,  under  Act  May  16,  1901  (P.  L. 
202)  i  57,  providing  that  a  holder  in  due  course 
holds  the  instrument  free  from  any  defect  of 
title  of  prior  parties,  and  from  defenses  avail- 
able to  private  parties  among  themselves,  and 
section  66,  providing  that  every  unqualified  in- 
dorsement shall  be  'held  to  warrant  that' the  in- 
strument is  genuine,  that  the  indorser  has  good 
title,  and  that  all  prior  parties  had  capacity  to 
contract— In  le  Young's  Estate,  83  A.  201. 


vm.  AcnoNs. 

{483  (Pa.)  An  affidavit  of  defense  in  an  ac- 
tion by  a  trust  company  on  a  note,  that  plain- 
tiff violated  its  agreement  to  renew  the  note, 
but  not  alleging  that  plaintiff's  executive  offi- 
cer, who  was  alleged  to  have  made  the  agree- 
ment, had  any  authority  to  do  so,  held  insuffi- 
cient.—Mutual  Trust  Co.  v.  Stern,  83  A.  611 

§  504  (Vt.)  Testimony  of  one  who  signed  his 
name  on  the  back  of  a  note  that  the  payee  told 
the  maker  that  he  could  obtain  a  loan  if  he 
could  get  two  indoiserS;  one  of  whom  should 
be  witness,  and  that  witness  signed  with  an- 
other as  indorser,  held  admissible  to  show  that 
witness  assumed  tbe  liability  of  indorser  only. 
—Woodsville  Guaranty  Savings  Bank  t.  Rog- 
ers, 83  A.  637. 

1 537  (Vt.)  Whether  persons  signing  their 
names  on  the  back  of  a  note  were  makers  or 
indorsers  held  for  the  jury. — ^Woodsville  Guar- 
anty Savings  Bank  v.  Rogers,  83  A.  S37. 

BOARD  OF  HEALTH. 

See  Health. 

BOARDS. 

See  Appeal  and  Error,  {  374;  Carriers.  |  10; 
Constitutional  Law,  (  63 ;  Elections,  f|  194, 
321;  Health;  Highways,  {  96;  Municipal 
Corporations,  §  48 ;  Officers.  {{  4,  69;  SchooU 
and  School  Districts,  {{  69,  80,  103,  139: 
States ;  Statutes,  {  125 ;  Taxation,  {|  482, 
491;  Towns,  {  45. 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes,  |{  340,  306;  Yandor  aod 
Purchaser,  |  230. 

BONDS. 

See  Appeal  and  Error,  {  374;  BankniptcT,  f 
304;  Bastards,  {  85;  Contracts,  fi  113,  128; 
Corporations,  {§.  479,  480,  685:  Bxecntois 
and  Administrators,  {|  SSl-SS'T;  Husband 
and  Wife,  {  49JA  ;  Insolvency,  |  83:  Intox- 
icating Liquors,  |  87;  Judgment,  |  67;  Ma- 
licious Prosecution,  {  10;  Mortgages,  {  218; 
Municipal  Corporations,  H  64,  347,  911,  918; 
Payment,  {  65;  PrindiKil  and  Surety;  Trusts, 

V.  ACTIONS. 

{  132  (N.J.Sup.)  Proof  by  the  subscribing  wit- 
ness of  his  signature  to  a  bond  is  prima  facie 
evidence  of  the  due  execution  of  the  instrument 
— Conlon  T.  Homstra,  83  A.  183. 

BOULEVARDS. 

See  Statutes,  {{  64,  80,  107,  113. 

BOUNDARIES. 

See  Deeds,  {(  171,  176;  Easements,  |  51; 
Frauds,  Statutes  of,  |  110. 

BOUNTIES. 

See  Executors  and  Administrators,  |  490. 

BREACH. 

See  Contracts,  f{  810,  324-850;  Sales,  H  262^, 
263,  404-428. 

BREACH  OF  THE  PEACE. 

See  Disorderly  Conduct 

BRIBERY. 

See  Criminal  Law,  i  448 ;  Witnesses,  {  S30t 

i  10  (N.J.Sup.)  On  the  trial  of  accused  for 
soliciting  a  bribe  as  the  consideration  of  bis 
vote  for  the  reappointment  of  prosecutor  as 
principal  of  a  public  school,  evidence  of  th« 
rating  of  the  prosecutor  as  shown  by  the  re- 
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port  of  tlie  aupervlslng  principal  held  admls- 
aible  on  the  issue  of  accused's  motive  in  vot- 
ing against  the  reappointment.— State  t,  Meikle, 
83  A.  186. 

BRIDGES. 

See  Eminent  Domain,  {  9 ;  Master  and  Serrant, 
11  185,  265. 

BRIEFS. 

See  Appeal  and  Error,  §§  730,  761,  107& 

BROKERS. 

See  Evidence,  |  545. 

in.  DUTIES   Ain>  UABII.ITIE8  TO 
PRINCIPAI.. 

§  33  (Me.)  Payment  for  corporate  shares  to  • 
stock  brolcerage  firm  held  not  to  give  the  buyer- 
priority  as  to  his  claim  for  return  of  the  mon- 
ey on  receivership  proceedings  against  the  firm 
before  the  stock  could  be  secured  elsewhere. — 
Fogg  V.  Tyler,  83  A.  664. 

V.  ACTIONS  FOB  OOMFEITSATION. 

1 88  (Me.)  Under  the  evidence,  held  a  jury 
question  whether  defendant  promised  to  pay 
plaintiff  for  the  services  rendered. — Thompson 
V.  Soule,  83  A.  1103. 

An  instruction  on  the  method  of  ascertaining 
the  amount  of  recovery  held  proper.— Id. 

BUILDING  CONTRACTS. 

Se«  Contracts,  ||  44,  282,  287,  322,  324,  349. 

BUILDINGS. 

See    Counties;    Frauds,    Statute    of,    |    138; 
Health,  S  38;  Nuisance. 

BUSINESS. 

See  Good  WilL 

BY-LAWS. 

See  Corporations,  f  432. 

CANCELLATION  OF  INSTRUMENTS. 

See  Pleading,  §  193:  Vendor  and  Purchaser,  | 
334;    Wills,  §i   173,  174. 

X.   RIGHT  OF  ACTION  ANB  DEFENSES. 

§  24  (Conn.)  A  person  seeking  a  reconveyance 
of  land  conveyed  with  knowledge  ia  the  gran- 
tee of  the  grantor's  incapacity  held  not  obliged 
to  make  a  tender  of  consideration. — Beckwith  T. 
Cowles,  83  A.  1118. 

CAPITAL 

See  Life  Estates,  §  15. 

CARNAL  KNOWLEDGE 


See  Rape. 


CARRIERS. 


See  Appeal   and  Error, 


1051,   1178,  1214: 


Evidence,  H  67,  158 ;  False  Imprisonment,  §{ 
7,  15 ;  Pleading,  §  248 ;  Railroads ;  Trial,  | 
2a3. 

X.   CONTBOZ.  AND  KEOTTLATION  OF 
COltMON  CARRIERS. 

(A)  In  General. 

§  10  (N.J.Sup.)  An  order  by  the  Board  of 
IPublic  Utility  Commissioners  requiring  tickets 
for  intrastate  commutation  '  service,  showing 
both  termini  and  the  same  as  to  special  intra- 
state rates,  was  within  the  jurisdiction  of  the 
Board  under  Public  Utility  Law  (P.  L.  1911, 
[->.  374),  if  its  determination  as  to  the  existence 


of  regulations  and  practices  that  are  unjust 
and  unreasonable  and  the  subjection  of  persons 
and  localities  to  prejudice  and  disadvantage  is 
sustained  by  proof.— Pennsylvania  R.  Co.  T. 
Board  of  Public  Utility  Com'rs,  83  A.  945. 

An  order  of  tlie  Board  of  Public  Utility  Com- 
missioners requiring  tickets  showing  both  ter- 
mini for  intrastate  commutation  service  or 
where  special  rates  are  granted  is  within  the 
jurisdiction  of  the  board  where  the  companies 
refuse  to  sell  or 'quote  rates  for  the  commuta- 
tion or  special  rate  tickets,  except  school  tick- 
ets, to  intrastate  passengers  to  their  termini, 
and  require  the  passengers  to  take  tickets  read- 
ing to  and  from  New  York  City. — Id. 

An  order  of  the  Board  of  Public  Utility  Com- 
missioners held  not  to  require  the  establish- 
ment of  a  commutation  service  by  railroads,  but 
merely  to  require  tiat  tickets  shall  be  sold  for 
an  existing  service  designating  specifically  the 
termini  of  the  journey,  and  that  the  rates  be 
quoted  and  filed. — Id. 

An  order  of  the  Board  of  Public  Utility  Com- 
toissioners  held  not  to  involve  the  exercise  of 
the  power  by  the  state  to  compel  railroad  com- 
panies to  issue  commutation  or  other  special 
forms  of  tickets,  but  merely  the  power  to  end 
unjust  discrimination. — Id. 

§  13  (N.J.Snp.)  Public  Utility  Law  (P.  L. 
1911,  p.  874)  Is  not  merely  declaratory  of  the 
commutation  law,  but  forbids  the  giving  to  any 
locality  any  unreasonable  preference  or  the  sub- 
jection of  any  locality  to  any  prejudice.— Penn- 
sylvania R.  Co.  V.  Board  of  Public  Utility 
Com'rs,  83  A.  945. 

n.   CARRIAGE   OF   GOODS. 

(D)  Transportation   and  Dellverr  by 
Carrier. 

J  94  (Pa.)  Where  plaintiff  delivered  to  an 
initial  carrier  10  cases  of  rugs,  1  consigned  to 
a  point  on  the  line  of  the  initial  carrier  and 
18  to  a  point  on  the  line  of  the  terminal  car- 
rier, and  only  17  were  delivered  at  such  point, 
and  two  employes  of  the  initial  carrier  testified 
that  17  cases  only  were  delivered  at  the  point 
on  the  terminal  line,  and  that  the  word  "eight- 
een" In  the  bill  of  lading  was  a  mistake,  the 
question  la  for  the  jury.— Siyuftr  ▼.  Pennsyl- 
vania Co.,  83  A.  279. 

(B)  Delay  In  Transportation  or  DeiiTcrr. 

$95  (Pa.)  A  carrier  is  bound  to  do  all  that 
is  reasonable  and^  use  all  reasonable  means  by 
increasing  the  number  of  its  tracks  and  ware- 
houses to  accommodate  its  increased  business.— 
Joynes  v.  Pennsylvania  R.  Co.,  83  A.  1016. 

§  99  (Pa.)  A  carrier  failing  to  notify  shipper 
of  probable  delay  in  shipment  by  reason  of  Its 
having  unexpectedly  received  more  business 
than  It  can  accommodate  is  bound  to  transport 
the  goods  within  reasonable  time  notwithstand- 
ing emergency.— Joynes  v.  Pennsylvania  R.  Ca, 
83  A.  1016. 

§  106  (Pa.)  Where  a  carrier  seeks  to  excuse 
failure  to  transfer  cars  of  potatoes  to  the  yard 
where  they  were  to  be  delivered  because  of  ex- 
traordinary demands  and  condition  of  traffic,  a 
question  of  fact  is  presented.— Joynes  t.  Penn- 
sylvania R.  Co..  83  A.  1016. 

In  an  action  for  detention  of  shipment  of  po- 
tatoes in  outer  yard,  the  question  whether  the 
railroad  had  done  all  it  could  to  provide  fa- 
cilities in  produce  yard  was  for  tlie  jury,  and  it 
was  error  to  instruct  that,  if  plaintiff  and  the 
other  dealers  helped  to  block  the  produce  yard 
after  expiration  of  free  days,  plaintiff  could  not 
recover. — Id. 

(H)  imitation  ot  Iilabllltr. 

§  1 65  (N.J.Sup.)  Where  there  was  no  evidence 
that  limitation  of  a  carrier's  liability  was  called 
to  the  shipper's  attention,  and  there  was  evi- 
dence that  neither  the  shipper's  attention  nor 
that  of  her  agent  was  called  to  it,  the  common- 
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law  liability  of  tke  carrier  prevailed,  and  It 
was  not  qualified  by  the  limitation  in  the  re- 
ceipt.—Wichem  ▼.  United  States  Kxpresa  Ck>., 
83  A.  776. 

(I)  CyonnectinK  Oarrlera. 

i  187  (Pa.)  Whether  a  contract  for  throagh 
transportation  was  made  with  defendant  termi- 
nal company,  or  a  contract  for  line  terminal 
transportation  with  the  initial  carrier,  held  for 
the  juty,  in  an  action  for  loss  of  perishable 
freieht.--C3atanzaro  ▼.  Pennsylvania  R.  Co.,  83 
A.  64. 

Plaintiff,  having  contracted  for  the  transpor- 
tation of  fruit  with  defendant  terminal  carrier, 
gave  the  initial  carrier  orders  on  its  blanks  for 
the  shipment  of  the  goods  routed  over  defend- 
ant's line,  and  thereafter  accepting  receipts  or 
bills  of  lading  which  plaintiff's  agent  testified 
was  a  mere  matter  of  form,  and  given^  as  he 
snppoaed,  pursuant  to  the  contract  with  de- 
fendant. Held,  that  the  contract  with  defend- 
ant was  not  thereby  abandoned  or  modified  a*< 
a  matter  of  law,  so  as  to  preclude  recovery 
against  the  terminal  company  for  loss  of  the 
fruit— Id. 

(K)  DtsorlmlaatloB  and  OTerehsrve. 

1 202  (Pa.)  In  an  action  against  a  railroad 
for  overcharge  of  freight  rates  on  potatoes, 
where  the  o£Scial  tariff  of  rates  stated  that, 
when  it  was  "practicable"  for  the  potatoes  to 
be  weighed,  they  should  ba  charged  for  at  the 
actual  weight,  but  when  it  was  not  "practical" 
to  weigh  them,  estimated  weights  should  govern, 
and  the  evidence  shows  that  the  railroad  had 
ample  facilities  at  various  points  to  weigh  the 
potatoes  either  by  hand  scales  or  track  scales, 
a  verdict  and  judgment  for  plaintiff  will  be 
sustained.— Joynes  v.  Pennsylvania  R,  Co.,  83 
A.  318. 

IV.   OABBIAOE  OF  PASSENOXiRS. 

(A)  HelatlOB  Betvreea  Carrier  aad  Paa- 
■eaver. 

i238  (Pa.)  Decedent  killed  while  forcing  his 
way  on  oar  from  wrong  side  held  not  a  pas- 
senger.— Geiger  v.  Pittsburgh  Rys.  Co.,  83  A. 
367. 

(O)  Pertaraianee  of  Contract  o(  Traaapor- 
tation. 

i  269  (N.J.)  The  Public  Service  Railway  Com- 
pany is  not  required  under  the  ordinance  of  the 
city  of  Newark  to  give  retransfers. — Pnblic 
Service  Ry.  Co.  v.  Board  of  Pnblic  Utility 
Com'rs.  83  A.  903. 

(D)  Personal  lajnrlea. 

{  280  (N.J.)  A  common  carrier  of  passengers 
must  use  a  high  degree  of  care  to  protect  them 
from  danger  that  foresight  can  anticipate. — 
Rivers  v.  Pennsylvania  R.  Co.,  83  A.  883. 

By  foresight  is  meant  not  foreknowledge  ab- 
solute nor  that  exactly  such  an  accident  was  ap- 
prehended, bat  that  the  characteristics  of  the 
accident  are  such  that  it  can  be  classified 
among  events  that,  without  due  care,  are  likely 
to  occur,  and  that  due  care  cannot  prevent — M. 

{  290  (N.J.)  A  railroad  company  is  under  no 
legal  obligation  to  provide  vestibuled  trains  for 
its  passengers,  but,  having  done  so,  it  is  its 
duty  to  use  reasonable  care  to  maintain  them  in 
a  safe  condition. — Rivers  v.  Pennsylvania  R. 
Co^  83  A.  883. 

When  a  railroad  has  assumed  to  safeguard 
passengers  using  the  vestibule  between  cars  by 
providing  a  trapdoor,  it  is  bound  to  use  reason- 
able care  to  maintain  it  in  proper  position. — Id. 

{ 292  (Conn.)  Where  injuries  to  a  passenger, 
caused  by  the  breaking  of  a  brake  rod,  were 
due  to  the  carrier's  faflnre  to  properly  inspect 
and  maintain  the  brakes  of  tne  car,  it  was 
liable  for  the  injuries.— De  Cecco  r.  Connecti- 
cnt  Co.,  83  A.  21B. 


1314  (R.I.)  Plalntirs  declaration  allegic; 
that  defendant  was  the  owner  of  an  electric 
railroad,  that  plaintiff  in  the  exercise  of  due 
care  was  being  carried  as  a  passenger  in  a 
wagMi  driven  by  a  driver  over  whom  plaintiC 
had  no  control,  and  that  defendant  suddenly, 
without  notice,  operated  one  of  its  cars  sp- 
proacUng  the  wagon  from  the  rear,  and  so 
negligently  managed  the  car  that  it  struck  tb^ 
wagon,  so  that  plaintiff  was  thrown  therefrren 
with  great  violence  and  injured,  saffictt-ntlT 
charged  actionable  negligence  in  that  defendant 
so  operated  its  oar  without  notice  or  warning 
as  to  come  into  collision  with  the  ▼ehicl<»  in 
which  plaintiff  was  riding.— Calvin  t.  Rhode 
Island  Co.,  83  A.  330. 

1320  (N.J.)  In  an  action  for  injuries  to  i 
passenger  thrown  to  the  ground  becaoae  the 
trapdoor  in  the  vestibule  platform  was  left 
open,  the  negligence  of  the  defendant  heU  a 
question  for  the  Jury.— Rivers  v.  Pennsylvania 
R.  Co.,  83  A.  883. 

Whether  a  railroad  could  have  anticipated 
that  a  passenger  would,  when  within  four-fifths 
of  a  mile  from  the  end  of  his  journey,  attempt 
to  pass  to  another  car  of  the  vestibuled  train  to 
look  for  another  seat,  held  a  question  for  the 
Jury.- Id. 

1321  (Pa.)  In  action  for  death  of  a  beer 
wagon  driver  attempting  to  board  street  car  for 
the  alleged  purpose  of  lodging  a  complaint  at 
the  car  bams,  the  outcome  of  an  altercation, 
submission  of  question  whether  decedent  was 
an  actual  or  intending  passenger,  without  in- 
stmctions  as  to  what  constituted  such,  heU 
error.— Geiger  t.  Pittsburgh  Rys.  Co.,  83  A. 
367. 

In  an  action  for  death  of  an  alleged  passen- 
ger, it  was  error  to  leave  it  to  the  juir  to  sar 
whether  decedent's  injury  resulted  fiom  his  b^ 
ing  struck  by  the  motorman  without  giving 
instructions  as  to  the  scope  of  the  motoiman's 
employment — Id. 

<B1)  Coatrlbntorr   Ifevltvenee  »t  Peraoa 
Injured. 

1 324  (N.J.)  General  Railroad  Law,  {  39,  does 
not  preclude  recovery  for  an  injury  to  a  passen- 
ger using  the  platform  of  a  vestibuled  train  to 
fo  to  the  next  car  to  obtain  a  scat — Rivers  r. 
'ennsylvania  R.  Co.,  83  A.  883. 
{331  (Pa.)  A  passenger  who  stood  in  the 
doorway  of  a  crowded  passenger  car  when  the 
adjoining  coach  was  empty  could  not  recover 
for  injuries  from  being  thrown  by  a  jolt — Shive 
V.  PUladelphia  &  R.  Ry.  Co.,  83  A.  707. 

(F)  BJeetlon  of  Paaaenvera  and  Intradera. 

1 356  (N.H.)  Where  a  passenger  was  ejected, 
first,  because  his  ticket  had  expired,  and,  se<^ 
ond,  because  he  refused  to  pay  fare,  except  with 
a  ticket  from  the  point  of  Junction  to  destina- 
tion, he  was  entitled  to  recover,  if  he  thought 
his  original  ticket  was  good,  but  not  if  he  knew 
it  was  worthless.- Whittemore  v.  Boston  &  M. 
R.  R.,  83  A.  125. 

(O)  Paaaenarera'  ESceta. 

t  ZWVo  (Pa.)  A  carrier  is  an  insurer  of  bag- 
gage deuvered  into  its  possession  against  a!! 
losses,  save  those  from  the  act  of  God  or  pub- 
lic enemy.— Springer  v.  Pullman  Co.,  83  A.  9^. 

(H)  Palaoe  Cars  and  Sleeptav  Cara. 
{413  (Pa.)  For  the  loss  of  personal  effects 
which  the  passenger  retains  in  his  possession 
while  occupying  a  berth  in  a  sleeping  car  the 
carrier  is  only  liable  for  negligeuL'e.— Springer 
V.  PuUman  Co.,  83  A.  98. 

1417  (Pa.)  Evidence  held  insufficient  to  es- 
tablish actionable  negligence  on  the  part  of 
the  sleeping  car  employ^  as  a  matter  of  law. — 
Springer  v.  Pullman  Co.,  83  A.  9a 

CAUSE  OF  ACTION. 

Bee  Action;  Malicious  Prosecution,  |  26. 
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CAVEATS. 

See  Injunction,  i  28. 

CERTAINTY. 

See  Damages,  |  6;  Injunction,  H  68,  184,  137. 

CERTIFICATE. 

See  Contracts,  i  287;  Coiporadona,  fl  642,  6S7, 
661,  685 ;  Jasdces  of  the  Peace,  i  164. 

CERTIORARI. 

See    Mnnidpal    Corporations,    |    192;    News- 
papers. 

I.  KATinEtE  AKS   GBOUNBB. 

1 26  (N.J.Sap.)  The  review  by  certiorari  of  a 
resolution  of  a  city  coundl  directing  payment  of 
a  claim  is  not  defeated  by  the  nict  that  the 
warrant  for  such  claim  has  been  cashed,  as  it 
is  possible  that  the  city  can  recover  twck  the 
money.— Fagan  ▼.  City  of  Hoboken,  88  A.  772. 

H.  PBOOEEDIHOS  AKD  DETER- 
MIHATION. 

i  43  (N. J.Snp.)  In  certiorari  to  review  monic- 
ipal  action,  the  names  of  parties  other  than  the 
mnnicipality  should  appear  not  in  the  body  of 
the  writ,  but  only  on  its  indorsement— 2ieUer  v. 
Town  of  Gnttenberg,  83  A.  466. 

{  56  (Me.)  Where  the  record  fails  to  show  the 
grounds  alleged  therein  for  attack  upon  the 
record  songht  to  be  affected  and  the  grounds 
for  the  denial  of  the  writ,  the  petitioner  is  not 
estopped  from  collaterally  attacking  the  rec- 
ord for  want  of  jurisdiction.— Ford  v.  Erskine, 
83  A.  465. 

S  69  (Me.)  Under  Rev.  St  c.  104,  ff  14,  16, 
on  denial  of  a  petition  for  certiorari,  it  is  im- 
proper to  atBrm  the  record  songht  to  be  quash- 
ed; issuance  of  a  writ  being  essential  to  any 
judgment  affirming,  modifying,  or  quashing;  the 
record.— Ford  v.  Erskine,  83  A.  465. 

CHANCERY. 

See  Equity. 

CHANGE  OF  GRADE. 

See  Highways,  H  115,  118. 

CHANGE  OF  VENUL 

See  Venue,  {  70. 

CHARACTER. 

See  Libel  and  Slander,  |  16. 

CHARGE. 

To  jury,  see  Criminal  Law,  i|  761-834,  922; 
Trial,  li  187-296. 

CHARITIES. 

See  Taxation,  f  241. 

X   OBEATIOX,  EXXSTEHOE,  AUS   VA- 
LIDITT. 

(  I  (Pa.)  A  diarity  is  a  gift  to  be  applied  for 
the  benptit  of  an  indefinite  number  of  persons. — 
In  re  Centennial  and  Memorial  Ass'n  of  Valley 
Forge,  83  A.  683. 

i  4  (N.H.)  It  is  no  objection  to  the  validity  of 
a  charitable  gift  that  it  is  made  op  of  several 
parts  which  are  to  be  administered  together, 
the  income  to  be  divided  in  the  discretion  of 
the  trustee.— Glover  v.  Baker,  88  A.  816. 

Gift  to  trustees  of  a  Cbrlatian  Science  church 
for  the  promotion  of  the  doctrine*  of  Christian 
Science  held  not  illegal,  as  a  violation  of  Laws 
1901,  c.  16,  f  2,  or  Laws  1897,  c.  63,  section  11 


of  which  expi«nly  ezdndee  from  its  restric- 
tion persona  pracndng  "Christian  Science  eo- 
called."— Id. 

(  10  (N.H.)  A  gift  for  the  benefit  of  the  pub- 
lic generally  is  valid. — Glover  v.  Baker,  83  A. 
916. 

A  gift  to  a  Clhristian  Science  church  in  trust 
for  the  promotion  of  Christian  Science  keU 
valid  as  a  gift  for  a  general  public  use. — Id. 

I  12  (N.H.)  One  interested  in  an  educational 
scheme  that  mi^ht  be  legally  published  and  pro- 
moted in  his  lifetime  held  entitled  to  extend 
and  promote  it  by  publishing  his  writings  or 
other  lawful  means  after  his  death. — Glover  v. 
Baker,  83  A.  916. 

i  13  QJ.B.)  A  gift  in  trust  for  the  re^^air  of 
a  church  and  for  the  repair  of  church  buildings 
had  valid.— Glover  v.  Baker,  83  A.  016. 

In  determining  the  validity  of  a  charity,  there 
is  no  distinction  between  the  promotion  of 
"piety"  and  of  "religion";  the  two  words  being 
synonymous. — I  d. 

A  eift  to  trustees  of  a  Christian  Science 
church  for  the  promotion  of  the  doctrines  of 
Christian  Sdence  held  not  invalid  as  a  charity, 
because  the  promotion  of  Christian  Sdence  was 
in  some  sense  a  business  owned  and  carried 
on  by   the  church. — Id. 

Where  the  necessary  effect  of  a  gift  in  trust 
to  a  Christian  Science  church  for  the  promo- 
tion of  Christian  Sdence  would  be  to  enrich 
any  private  owners  thereof,  the  gift  could  not 
be  sustained  as  a  charity. — Id. 

{  10  (Md.)  In  an  action  to  declare  a  charita- 
ble trust,  a  trustee  held  sufSciently  designated. 
— Book  Deposito]7  of  Baltimore  Annual  Con- 
ference of  Methodist  Episcopal  Church  v.  Trus- 
tees of  Church  Rooms  Fund  of  Methodist  Epis- 
copal Church,  88  A.  50. 

A  trustee  need  not  be  spedfied  by  name  or 
the  word  "trustee"  used. — ^Id. 

{20  (Md.)  That  beneficiaries  are  nnlncor- 
porated  held  not  to  prevent  the  establishment 
of  a  charitable  trust — Book  Depository  of  Bal- 
timore Annual  Conference  of  Methodist  Epis- 
copal Church  V.  Trustees  of  Church  Rooms 
Fund  of  Methodist  Episcopal  Church,  83  A.  50. 

A  corporation  held  capable  of  acting  as  trus- 
tee of  a  meeting  room  fund. — Id. 

{20  (N.H.)  Gifts  in  trust  to  an  unincorpo- 
rated association  are  sustained  in  equity. — 
Glover  v.  Baker,  83  A.  916. 

Towns,  like  other  corporations,  may  act  as 
trustees  for  purposes  not  incompatible  with  the 
objects  of  their  organization. — Id. 

Under  legislation  relating  to  religions  sode- 
ties,  and  especially  under  Pub.  St  1901,  c.  162, 
{  2,  held,  that  such  societies  might  act  as  trus- 
tees for  purposes  not  incompatible  with  the  ob- 
jects of  their  organization. — Id. 

Pub.  St  1901,  c  152,  entitled  religious  sode- 
ties,  held  not  intended  to  limit  or  destroy  gifts 
for  pious  uses,  but  to  promote  and  effectuate 
them. — Id. 

{21  (Me.)  A  will  empowering  executors  to 
designate  any  needy  relatives  of  testator  as 
heirs  to  a  trust  fund,  the  residue  "to  be  given 
to  an  institution  or  institutions  for  the  relief 
of  suffering  humanity  as  may  be  deemed  by" 
the  executors  most  worthy  of  it  held  to  consti- 
tute a  valid  bequest  for  charitable  uses. — Dunn 
V.  Morse,  83  A.  795. 

{  22  (S.n^  A  gift  in  trust  to  "the  First 
Church  of  Christ  Scientist,"  for  the  promo- 
tion of  the  "religion  of  Christian  Science  as 
taught  by  me,"  construed  in  connection  with 
the  term  "church"  and  the  allegations  of  a 
bill,  admitted  by  demurrer,  that  the  church 
existed  with  a  large  membership  and  was  or- 
ganized by  testatrix  for  the  promotion  of  Chris- 
tian Science  dodrines,  ascertainable  from  books 
fiublished  by  testatrix,  Aeld  not  indefinite  as  to 
ts  object.-Glover  v.  Baker,  83  A.  916. 

The  fact  that  a  charitable  gift  is  to  trustees. 
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whose  discretion  the  donor  intended  should  de- 
termine the  manner  in  which  the  gift  should  be 
applied  to  effect  their  charitable  purpose,  re- 
lieves the  gift  of  uncertainty  which  might  other- 
wise defeat  it.— Id. 

§  24  (N.H.)  On  the  creation  of  a  valid  testa- 
mpntary  trust,  the  refusal  of  the  trustee  to  act 
will  not  avoid  the  trust,  since  equity  never  al- 
lows a  legal  and  valid  trust  to  fail  for  want 
of  a  trustee,  except  when  a  personal  trust  was 
intended.— Glover  v.  Baker,  83  A.  916. 

§  29  (N.H.)  Under  a  charitable  trust  for  the 
repair  of  a  church  and  church  buildings,  hecd, 
that  the  purchase  of  material  therefor  in  open 
market  would  not  be  an  application  of  the  trust 
fund  to  a  purpose  not  charitable,  so  as  to  avoid 
the  gift— Glover  v.  Baker,  83  A.  916. 

Where  the  object  of  a  gift  to  trustees  for 
charitable  purposes,  leaving  to  their  discretion 
the  means  to  be  employed,  is  itself  lawful,  it 
will  not  be  inferred  that  unlawful  means  were 
intended  to   be  employed. —Id. 

n.  CONSTBUOTIOH,   ADMIHI8TBA. 
TIOM.  Ain>  EHFOROEM£MT. 

1 33  (N.H.)  A  gift  in  trust  to  a  religious  as- 
sociation for  repair  of  the  church,  etc.,  and  to 
promote  Christian  Science,  held  intended  to  be 
executed  by  the  persons  who  from  time  to  time 
might  constitute  the  association,  and  not  limited 
to  the  discretion  of  any  particular  person.— 
Glover  v.  Baker,  83  A.  916. 

fi  36  (N.H.)  A  gift  in  trust  to  a  charitable  or 
igious  organization,  without  more,  is  in  trust 
for  the  purposes  of  the  organization. — Glover  v. 
Baker,  83  A.  916. 

1 39  (Pa.)  That  the  Centennial  and  Memo- 
rial Association  of  Valley  Forge  had  issued  so- 
called  shares  of  stock  which  lacked  the  essential 
features  of  shares  of  stock  did  not  affect  the 
public  character  of  the  association's  work  and 
lunds.— In  re  Centennial  and  Memorial  Ass'n  of 
VaUey  Forge,  83  A.  683. 

§47  (N.H.)  Where  testatrix  intended  a  gift 
in  trust  to  a  religious  association,  to  be  admin- 
istered by  persons  professing  the  belief  she  de- 
sired to  promote,  it  would  be  the  duty  of  the 
court,  in  appointing  a  trustee,  not  to  appoint 
any  one  in  hostility  to  such  purpose.— Glover  v. 
Baker,  83  A.  916. 

f  48  (Pa.)  Centennial  and  Memorial  Associa- 
tion of  Valley  Forge,  incorporated  under  Act 
April  29,  1874  (P.  L.  73),  was  engaged  in  a 
public  work,  and  its  funds,  derived  in  part  from 
payments  by  the  state  in  condemnation  proceed- 
ings under  Act  April  7,  1905  (P.  L.  117),  were 
properly  awarded  on  formal  dissolution  of  the 
association  to  the  commissioners  of  Valley  Forge 
Park,  appointed  under  Act  May  30,  1893  (P. 
L.  183).— In  re  Centennial  and  Memorial  Ass'n 
of  Valley  Forge,  83  A.  683. 

On  dissolution  of  charitable  association,  the 
iroperty  held  not  to  revert  to  donors,  nor  to  be 
Jivided  among   members,    but   appropriated    to 

Surposes  most  nearly  akin  to  the  intent  of  the 
onors.— Id. 

§  49  (Md.)  At  the  instance  of  a  corporation, 
subscriptions  were  made  to  a  fund  for  a  home 
for  general  Methodist  Church  purposes,  and  as 
the  sum  needed  was  not  secured,  that  actually 
received  in  cash  was  subsequently  converted 
into  shares  of  the  corporation,  and  the  corpo- 
ration supplied  the  room  for  meetings,  etc.,  but 
thereafter  attempted  to  go  into  voluntary  dis- 
solution and  distribute  among  its  shareholders, 
other  than  the  meeting  house  fund,  the  pro- 
ceeds of  the  liquidation.  Held,  that  the  con- 
tributors to  the  fund  were  entitled  to  establish 
in  equity  a  trust  in  regard  to  the  shares  in 
question. — Book  Depository  of  Baltimore  An- 
nual Conference  of  Methodist  Episcopal  Church 
V.  Trustees  of  Church  Kooms  Fund  of  Metho- 
dist Episcopal  Church,  83  A.  50. 

1 49  (N.H.)  Where  a  valid  charitable  trust  is 
created,  an  heir  of  the  creator  has  no  concern 
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as  to  the  manner  in  which  or  the  persons  by 
whom  the  trust  is  carried  into  effect. — Glover  t. 
Baker,  S3  A.  916. 

CHARTER. 

See  Municipal  Corporations,  f  48. 

CHECKS. 

See  Bills  and  Notes. 

CHILDREN. 

See  Bastards;  Infants;  Trial,  {  140. 

CHRISTIAN  SCIENCE. 

See  Charities,  ((  4,  10,  13,  22,  83;  Wills,  f  15. 

CHURCHES. 

See  Religious  Societies. 

CIRCUIT  COURTS. 

See  Courts,  S  614. 

CITIES. 

See  Municipal  Oorporatioiis. 

CITIZENS. 

See  Constitutional  Law,  §i  209-237. 

CIVIL  RIGHTS. 

See  Constitutional  Law,  {{  209-237. 

CLAIMS. 

See  Eminent  Domain,  §  277;  Executors  and 
Administrators,  §|  281,  431:  Limitation  of 
Actions,  I  176;  Municipal  Corporations,  J| 
373,  1007 ;  Receivers,  i  153. 

CLASSIFICATION. 

See  Statutes,  i§  77,  93. 

CLERKS. 

See  Officers,  {  4. 

CLERKS  OF  COURTS. 

See  Jury,  i  25. 

COASTING. 

See  Street  RaUroads,  Sf  100,  102,  117. 

CODICIL 

See  Wills,  {  678. 

COLLATERAL  ATTACK. 

See  Taxation,  |  692;  WUIs,  i  421. 

COLLECTION. 

See  Taxation,  f  $  549,  571. 

COLOR  OF  TITLE. 

See  Adverse  Possession. 

COMBINATIONS. 

See  Munidpal  Corporations,  {  990l 

COMMERCE. 

m.  MEANS  AKB  METHODS  OF  BEO- 
mJkTION. 

{  58  (N.J.Sup.)  An  order  of  the  Public  Utility 
Commissioners  held  not  to  involve  any  inter- 
ference with,  nor  impose  any  burden  upon  any 
statutory  commerce. — Pennsylvania  R.  Co,  T. 
Board  of  FubUc  Utility  Oom'rs,  83  A.  945. 
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COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

tOMMISSION. 

See  Constitutional  Law,  §§  63,  232,  289;  Dep- 
ositions; Municipal  Corporations,. U  48,  124, 
216;    StatQtes,  f  285. 

COMMISSIONERS. 

See  Carriers,  S  10;  Charities,  f  48 ;  Commerce, 
i  58;  Connties:  Dedication,  }  18;  Eminent 
Domain,  K  2,  198,  2S8;  Highways,  K  72,  96; 
Jury,  i  19;   Taxation,  i  40. 

COMMISSIONS. 

See  Brokers,  I  88;  Executois  and  Administra- 
tors, a  490,  495,  501. 

COMMITTEE. 

See  Eminent  Domain,  |  9. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  LAW. 

See  Action,  g  41 ;  Deeds,  g§  93,  97 ;  Eminent 
Domain,  §  119 ;  Malicious  Prosecution,  {  10 ; 
Wills,  i  858. 

18  (Md.)  A  decision  of  the  English  High 
Court  of  Chancery,  rendered  in  1798,  is  not 
binding  on  the  Kfaryland  courts  as  authority. — 
Dudrow  y.  King,  83  A.  34. 

COMMON  SCHOOLS. 

See  Schools  and  School  Districts. 

COMMUTATION. 

See  Carriers,  §|  10,  13. 

COMPARATIVE  NEGLIGENCE 

See  Negligence,  f  98. 

COMPENSATION. 

See  Brokers,  {  88;  Eminent  Domain,  M  84- 
152;  Executors  and  Administrators,  f|  490- 
501. 

COMPENSATORY  DAMAGES. 

See  Damages,  i  24. 

COMPETENCY. 

See  Bridence,  {§  151,  156;  Jury,  §95:  Mas- 
ter and  Servant,  {  152 ;  Witnesses,  H  37-199. 

COMPETITION. 

See  Trade-Mariu  and  Trade-Namei,  If  68-93. 

COMPLAINT. 

See  Pleading. 

COMPROMISE  AND  SETTLEMENT. 

See  Contracts,  1 12& 

COMPUTATION. 

See  limitation  of  Actions,  if  124-127;   Time. 

CONCLUSION. 

*    See  Pleading,  f  8. 

CONCLUSIVENESS. 

See  Judgment,  §§  540,  622,  656,  720. 


CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  SALES. 

See  Deeds,  |  6. 

CONDITIONS. 

See  Deeds,  U  171-176 ;  Insurance,  fi  876,  612, 
665;    Wills,  §|  647,  864. 

CONDONATION. 

See  DiTorce,  i§-49,  109,  135. 

CONDUCT. 

See  Divorce,  |  54. 

CONFESSION. 

See  Appeal  and  Error,  i  124 ;  Judgment,  if  48- 
68. 

CONFIDENTIAL  RELATIONS. 

See  Fraudulent  Conveyances,  f  104 

CONFLICT  OF  LAWS. 

See  Powers. 

CONNECTING  CARRIERS. 

See  Carriers,  i  187. 

CONSIDERATION. 

See  Assignments,  j  48 ;  Bills  and  Notes,  %  97 ; 
Contracts,  §i  75,  186;  Fraudulent  Convey- 
ances, J  84 ;  Money  Received ;  Mortgages,  { 
309;   Release,  {  13. 

CONSTITUTIONAL  LAW. 

See  Appeal  and  Error,  i  113;  Courts,  if  42, 
160;  Descent  and  Distribution,  |  53;  Elec- 
tions, §1  1,  7,  9:  Eminent  Domain,  gi  2,  17, 
19 ;  Judges,  f  42 ;  Jury,  g  19 ;  Mandamus, 
i  187;  Municipal  Corporations,  g  64;  Schools 
and  School  Districts,  g  99;  Statutes,  If  73, 
80,  03.  101,  107-125,  141,  285;  Taxation,  i 
40 ;    Wills,  i  801. 

I.   ESTABLISHMENT?  AMD  AMEND- 
MENT  OF  CONSTITUTIONS. 

g'/2  (N-  J.  Sup.)  Const.  1844,  having  been 
submitted  to  the  vote  of  the  people  and  adopt- 
ed, is  the  fundamental  law  of  the  state  until 
supplemented  either  by  a  new  Constitution 
adopted  in  the  same  manner,  or  by  amendment 
in  the  manner  therein  provided.— -Carpenter  ▼. 
Cornish,  83  A.  31. 

n.   OONSTBTTOTION,  OPERATION. 

AND   ENFORCEMENT   OF    CON- 

STITUXIONAI.   PROVISIONS. 

I  14  (Pa.)  The  language  of  a  Constitution  is 
to  be  interpreted  in  a  plain  and  natural  sense 
as  understood  by  the  people  who  adopted  it.— 
Gottscball  V.  Campbell,  SS  A.  286,  29^. 

i  48  (Del.Sup.)  While  statutes  delegating  the 
power  of  eminent  domain  are  strictly  construed, 
and  restricted  to  their  clear  expression  and  in- 
tention, the  usual  presumptions  apply  in  favor 
of  their  constitutionality,  and  the  court  should 
construe  them,  if  possible,  so  as  to  sustain  their 
constitutionality.--Clendaniel  t.  Conrad,  83  A. 
1036. 

i  48  (Me.)  A  legislative  act  should  be  held 
constitutional,  unless  the  Constitution  positive- 
ly invalidates  it.— Sawyer  v.  Gilmore,  83  A.  673. 

i48  (Pa.)  One  who  asks  to  have  a  law  de- 
clared unconstitutional  assumes  the  burden  of 
proving  beyond  all  doubt  that  it  is  so.— Gott- 
scball V.  Campbell,  83  A.  286,  293. 
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(A) 


[.  DISTRIBirnOK  OF  OOVEBH- 
MENTAL  POWERa  AMD 
FUMOTIOMS. 

IieslBlstlTe  Powers  amd  Delearatlon 
Thereofi 


§  50  (Me.)  The  executive  and  the  judicial  de- 
partments of  the  state  can  exercise  only  the 
powers  conferred  by  the  Constitution,  and  such 
as  are  necessarily  implied  therefrom,  while  the 
powers  of  the  Legislature,  broadly  speaking,  are 
absolute,  except  as  limited  by  the  Constitution. 
— Sawyer  v.  Gilmore,  83  A.  673. 

{50  (N.H.)  The  lawmaking  power  of  the 
state  is*  alone  inyested  with  the  authority  to 
determine  its  public  policy.— Glover  v.  Baker, 
83  A.  916. 

{  63  (Md.)  Acts  1910,  c.  693,  providing  for  a 
board  of  examining  moving  picture  machine  op- 
erators with  power  to  issue  and  revoke  licens- 
es, is  not  contrary  to  Const.  Bill  of  Rights,  art. 
8.— State  V.  Loden,  83  A.  564. 

%  63  (R.L)  Gen.  Laws  1909,  c  238,  i\  7,  8, 
creating  the  Metropolitan  park  commission, 
etc.,  htld  not  unconstitutional  by  the  appoint- 
ment of  commissioners  to  determine  the 
amounts  to  be  repaid  to  the  state,  under  Const 
art.  4,  \  2,  vesting  legislative  power  in  two 
houses,  concurrence  of  which  is  necessary  to 
the  enactment  of  law.— In  re  Opinion  of  the 
Justices,  83  A.  8. 

g  64  (DeLSup.)  26  DeL  Laws,  c.  189,  heU 
not  invalid  as  delegating  to  a  corporation  the 
power  of  determining  whether  a  state  highway 
shall  be  constructed.— Clendaniel  v.  Conrad,  83 
A.  1036. 

That  a  boulevard  is  to  be  used  in  part  as  a 
road  for  vehicles  does  not  preclude  the  state 
from  delegating  to  corporations  the  right  to 
condemn  lands  therefor. — Id. 

26  DeL  Laws,  c.  189,  *«W  not  to  authorise 
boulevard  corporations  to  transfer  their  power 
of  eminent  domain,  and  hence  not  to  be  invalid 
as  a  delegation  of  the  state's  sovereign  power. 
—Id. 

Provisions  of  26  DeL  Laws,  c.  189,  author- 
izing boulevard  corporations  to  institute  ac- 
tions against  the  state  to  require  it  to  repair  a 
portion  of  a  boulevard  used  for  vehicles,  AeW 
not  invalid  as  a  delegation  of  the  state's  sov- 
ereign power.— Id. 

(B)  Judicial  Powers  aad  FanetloBB. 

170  (Me.)  The  particular  method  of  distrib- 
uung  the  proceeds  of  taxation  rests  in  the  wise 
discretion  of  the  Legislature.— Sawyer  v.  Gil- 
more,  83  A.  673. 

g  70  (N.H.)  Courts  have  no  power  to  inaugu- 
rate or  determine  the  public  policy  of  the  state. 
It  is  for  them  to  ascertain  and  apply  the  leg- 
islative policy.— Glover  v.  Baker,  83  A.  916. 

AlTD    FOUTI^ 


V.  PBB«OK^OrVggj^A 

183  (N.J.)  An  allowance  of  alimony  is  not  a 
debt,  within  the  constitutional  provisions  pro- 
hibiting imprisonment  for  debt.— Adams  v. 
Adams,  83  A.  190. 

I  84  (N.H.)  Under  Bill  of  Rights,  art  6,  rec- 
ognizing the  right  of  religious  freedom,  held, 
that  one  had  the  constitutional  right  to  enter- 
tain such  opinions  as  he  chose,  to  make  a  re- 
ligion of  them,  and  to  teach  them  to  others.- 
Glover  v.  Baker,  83  A.  916. 

X.  EQITAIi  PROTECTIOK  OF  LAWS. 

1209  (Me.)  Const.  tJ.  S.  Amend.  14,  which 
provides  that  no  state  shall  deny  any  person 
within  its  jurisdiction  the  equal  protection  of 
the  laws,  was  designed  to  prohibit  discrimina- 
tory legislation,  but  so  long  as  all  persona  sub- 
jected to  a  particular  law  are  treated  alike, 
under  like  circumstances  and  conditions,  there 
is  no  violation  of  the  amendment- Sawyer  v. 
Gilmore.  83  A.  673. 


8  229  (Me.)  Pub.  Laws  1909,  c  177,  aathor- 
izing  general  state  taxation  for  common  school 
purposes,  held  not  to  violate  Const.  U.  S. 
Amend.  14,  which  provides  that  no  state  shall 
deny  any  person  within  its  Jttrisdiction  the 
equal  protection  of  the  laws.- Sawyer  ▼•  Gil- 
more, 83  A.  673. 

S232  (R.L)  Gen.  Laws  1909,  c.  238,  H  7.  8. 
creating  the  Metropolitan  park  commission. 
etc,  held  not  violative  of  the  fourteenth  amend- 
ment to  the  United  States  Constitution,  declar- 
ing that  no  state  shaU  deny  to  any  one  within 
its  jurisdiction  the  equal  protection  of  the  laws. 
—In  re  Opinion  of  the  Justices,  83  A.  3> 

§237  (N.J.Sup.)  A  city  ordinance  providin? 
that  every  owner  of  an  animal  whidi  shall  die 
or  be  killed  for  any  purpose  except  for  iaoi 
within  the  city  must  give  notice  to  the  board  of 
health,  and  that  no  one  except  the  health  offi- 
cer or  the  board  shall  transport  any  sacb  ani- 
mal from  the  place  where  it  died  without  per- 
mission of  the  l>oard  of  health,  and  that  if  the 
health  officer  considers  such  dead  animal  to  be 
a  nuisance  or  likely  to  be  dangerons,  or  the 
owner  fails  to  apply  for  permission  to  remuro 
it,  the  board  shall  order  its  removal,  does  not 
deny  to  citizens  the  equal  protection  of  tlir 
laws,— Schwaiz  Bros.  Co.  v.  Board  of  Health  of 
Jersey  City,  83  A.  762. 

XI.  DVX   PROCESS  OF  Ul'W. 

{ 270  (Yt)  Where  an  accused  was  convicted 
of  two  offenses  and  ^ven  cumulative  aentencea. 
and  before  the  expiration  of  those  senteoce* 
was  convicted  of  another  offense  and  given  a 
sentence  which  was  limited  to  tjegin  upon  the 
expiration  of  the  second,  he  was  not  denied  due 
process  of  law.— Ex  parte  Sargood,  83  A.  718. 

i  287  (Md.)  Acts  1910,  c.  693,  licensing  opei^ 
ators  of  moving  picture  machines,  held  not  in 
conflict  with  the  fourteenth  amendment  to  the 
federal  Constitution  and  state  Constitution  Bill 
of  Rights,  art.  23.— State  v.  Loden,  83  A.  561 

S  289  (R.I.)  Gen.  Laws  1909,  c.  238,  f|  7,  8, 
creating  the  Metropolitan  park  commission, 
etc.,  Aeui  not  violative  of  Const  U.  S.  Amend. 
14,  declaring  that  no  state  shall  deprive  any 
person  of  Ufe,  liberty,  or  property  without 
due  process  of  law.— In  re  Opinion  of  the  Jus- 
tices. 83  A.  3. 

1314  (R.I.)  Where  a  reference  in  an  equity 
suit  was  in  accordance  with  the  long-establishrd 
practice  in  equity,  it  did  not  violate  Const  V.  S. 
Amend.  14,  as  denying;  the  parties  dne  prp«ss 
of  law.— McAualan  v.  McAnalan,  83  A.  ^7. 

CONSTRUCTION. 

See  Bills  and  Notes,  |  116 ;  Constitutional  La^. 
I  14,  48;  Contracts,  H  147-176 :  Covenants. 
I  49-84;  Deeds,  fi  90-100;  Bridence.  H 
[68,  461,  618;  Guaranty,  {  38;  Insnramv 
I  166;  Pleading,  (  34;  Powers;  Sales.  s| 
71.  72;   Statutes,  U  181-235;   Wills,  gi  43i^- 

CONSTRUCTIVE  TRUSTS. 

See  Trustf,  H  109.  lia 

CONTEMPT. 

See  Husband  and  Wife^  %  29& 

ZI.  POWER  TO  PirniSH,  AHB  PB<0> 
OEEDINGS  THEREFOR. 

(66  (N.J.)  An  order  directing  defendant  to 
show  cause  why  he  should  not  be  attached  for 
contempt  is  not  appealable.— Adams  t.  Adams, 
83  A.  190. 

CONTEST. 

See  Elections,  H  296,  299. 

CONTINGENT  ESTATES. 

See  Wills,  H  629-634. 
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CONTINGENT  REMAINDERS. 

See  RemaindeiB. 

CONTINUANCE. 

See  Jury,  |  96. 

CONTRACTS. 

See  Account,  |  8 ;  Action,  |  46 ;  Appeal  and 
Error,  if  100»,  1060,  1071;  Assignments; 
Assumpsit,  Action  of;  Bailment;  Banks  and 
Banking,  |S  133,  136;  BUls  and  Notes; 
Bonds;  Broken;  Cancellation  of  Instru- 
ments; Carriers,  i  187;  Corporations.  Si 
291,  416,  432,  479-487,  519,  642,  657,  661; 
Covenants ;  Damages,  §S  74, 120, 124 ;  Deeds ; 
Easements,  i  29 ;  Election  of  Remedies ; 
Electricity ;  Evidence,  ii  151,  201,  441,  442, 
518,  534;  Frauds,  Statute  of;  Guaranty; 
Injunction,  H  58-62;  Insane  Persons,  i  5; 
Insurance ;  Interpleader,  i§  12,  23 ;  Land- 
lord and  Tenant ;  Licenses,  i  63 ;  Master 
and  Servant ;  Mechanics'  Liens ;  Money  Re- 
ceived ;  Mortgages ;  Municipal  Corporations, 
ii  218,  347,  373,  900;  Novation;  Partner- 
ship, ii  21,  102 ;  Pleading,  ii  204,  348 ;  Prin- 
cipal and  Agent ;  Principal  and  Surety ; 
Reformation  of  Instruments ;  Release ;  gales ; 
Schools  and  School  Districts,  i  80;  Specific 
Performance ;  Stipnlations ;  Theaters  and 
Shows:  Trial,  $  252;  Use  and  Occupation, 
I  9 ;  Vendor  and  Purchaser ;  Watera  and 
Water  Courses,  i  203 ;   Work  and  Labor. 

I.  KEQUXSITES  AND  VAXXDITT. 

<B)   Parties,  Propoaala,  and  Aooeptanee. 

{  28  (R.I.)  In  assumpsit  for  work  and  labor 
claimed  to  have  been  performed  under  a  con- 
tract, evidence  held  insufficient  to  establish  any 
contract,  not  showing  any  meeting  of  minds. — 
Clary  t.  Wolf,  83  A.  116. 

(O  Formal  ReaalaUes. 

i  44  (NJ.)  A  buUding  contract  includes  all 
matters  agreed  on  by  the  parties  and  may  in- 
clude within  itself  the  specifications,  and,  when 
that  is  done,  the  filing  of  the  contract  is  a  filing 
of  the  specifications  within  the  statute  contem- 
plating tiiat  specifications  accompanying  a  con- 
tract shall  be  filed.— Keupler  v.  Eisele,  83  A. 
999. 


(D)    Consideration. 

i  75  (Pa.)  A  promise  cannot  be  conditioned 
on  a  promise  to  do  a  thing  to  which  a  party 
is  already  bound.— Erny  v.  Bauer,  83  A.  205. 

OB)  Validitr  of  Assent. 

1 95  (Pa.)  A  contract  produced  bj  actual  in- 
timidation is  void,  whether  the  intimidation 
arises  as  a  result  of  mere  personal  infirmity  or 
circumstances  which  might  produce  a  like  effect 
on  persons  of  ordinary  firmness-^Sulzner  v. 
Cappeau-Lemley  &  Miller  Co.,  83  A.  103. 

A  person  is  supposed  to  possess  ordinary- 
firmness,  and  not  to  be  subject  to  duress,  un- 
less it  is  shown  that,  by  reason  of  age  or 
other  sufficient  cause,  he  is  weak  or  infirm. — Id. 

Ordinarily,  threats  of  prosecution  do  not  con- 
stitute legal  duress,  unless  made  under  circum- 
stances sufficient  to  excite  a  fear  of  imminent 
and  immediate  imprisonment.— Id. 

(F)  Learalltr   of  Object  and   of  Consid- 
eration. 

ills  (Pa.)  An  agreement  by  a  contractor 
to  pay  bonds  to  an  architect  for  services  in 
overseeing  his  work,  or  for  securing  the  award, 
would  be  illegal. — Page  v.  Moore,  SS  A.  580. 

I  128  (Del.Ch.)  A  bond  to  compromise  a  pros- 
ecution for  using  a  female  under  18  for  sexual 


intercourse  is  invalld.^Meredith  y.  Knox,  83 
A.  703. 

A  bond  execDted  to  the  father  of  a  woman  for 
the  payment  of  money  in  consideration  of  the 
abandonment  of  bastardy  proceedings  against 
the  obligor's  son,  but  not  the  abandonment  of  a 
criminal  charge,  held  valid,  in  the  absence  of 
fraud  or  conspiracy, — Id. 

n.   COMSTBUOTION   AKD    OPERA. 
TION. 

(A)   General  Rnles  of  Constmetlon. 

i  147  (R.I.)  In  construing  a  contract,  thein- 
sti-ument  should  be  considered  in  its  entirety, 
in  order  to  ascertain  the  full  scope  of  its  op- 
eration and  the  general  plan  and  intention  of 
the  parties.- Newport  Waterworks  v.  Taylor,  83 
A.  833. 

§  1 56  (R.  I.)  In  the  construction  of  con- 
tracts, general  terms  are  restricted  and  limit- 
ed by  particular  recitals  in  connection  there- 
with.—Newport  Waterworks  v,  Taylor,  83  A. 
833. 

I  176  (Pa.)  As  a  general  rule,  the  court  is 
the  judge  of  the  meaning  of  .a  written  in- 
strument, except  where  it  is  not  to  be  under- 
stood without  reference  to  extrinsic  facts.— 
Standiford  v.  Kloman,  83  A.  Sll. 

(B)  Parties. 

i  186  (Del.Ch.)  A  person,  to  recover  on  a 
contract,  must  be  one  from  whom  the  consid- 
eration of  the  contract  actually  moved.  A 
stranger  to  the  consideration  cannot  sue  on 
the  contract. — Merchants'  Union  Trust  Co.  r. 
New  Philadelphia  Graphite  Co.,  83  A.  520. 

i  187  (Del.Ch.)  To  give  a  third  party  an 
action  on  a  promise,  there  must  be  an  intent 
by  the  promisee  to  secure  some  benefit  to  the 
third  party,  and  also  some  privity  between  tbe 
promisee  and  the  third  party,  and  some  obli- 
gation of  the  promisee  to  the  third  party  which 
would  give  him  a  legal  or  equitable  claim  to 
the  benefit  of  the  promise,  or  an  equivalent 
from  the  promisee. — Merchants'  Union  Trust 
Co.  ▼.  New  Philadelphia  Graphite  Co.,  83  A. 
520. 

(D)  Plaee  and  Time. 

i2l7  (N.J.)  Under  a  contract  for  the  fur- 
nishing of  electric  current  for  three  years,  pro- 
viding that  the  party  furnishing  it  agrees  to 
renew  the  contract  for  another  three  years  at 
the  election  of  the  other  party,  the  party  fur- 
nishing the  current  was  not  bound  to  renew  un- 
less the  desire  for  renewal  was  given  on  or  be- 
fore the  last  day  of  the  original  term. — ^Mon- 
mouth County  Electric  Co.  v.  Consolidated  Gas 
Co.  of  New  Jersey,  83  A.  900. 

▼.  PEBFOKMAMOE   OB  BREACH. 

i282  (N.J.)  Where  a  building  contract  pro- 
vided that  the  builder  should  erect  a  house  in 
a  good  workmanlike  and  substantial  manner  to 
be  testified  by  a  certificate  of  an  architect,  and 
that  the  last  payment  should  be  made  when  all 
the  work  was  completed  to  the  satisfaction  of 
the  owner  or  his  representative,  the  architect 
was  not  the  representative  of  the  owner. — Ger- 
isch  y.  Berold,  83  A.  892. 

Contracts  requiring  work  to  be  satisfactory 
to  the  employer  are  valid. — Id. 

i  287  (N.J.)  Under  the  terms  of  a  building 
contract,  du^  of  architect  held  limited  to  cer- 
tifying whether  house  was  finished  in  a  good 
workmanlike  and  snbstantial  manner,  and  to 
deciding  upon  the  true  construction  of  the 
drawings  and  specifications,  and  not  to  ex- 
tend to  the  sufficiency  of  the  materials,  so  that 
his  certificate  that  the  builder  was  entitled  to 
the  final  payment  was  not  conclusive  upim  the 
owner.— Gerisch  v.  Herold,  8S  A.  802. 


For  eases  In  Dec.  Die  *  Am.  Dig.  Ksy  No.  Senas  *  Indexes  see 
83  A.— 72 


topic  snd  SSCUon  (I)  NUMBER 


Digitized  by  LjOOQ IC 


Goatnuits 


88  ATLANTIC  BKFORTEB 


1138 


§295  (Pa.)  An  instruction  that  while  plain- 
tiff, suing  for  the  price  of  a  monument,  was 
bound  to  furnish  the  kind  of  granite  specified 
in  order  to  recover,  if  he  furnished  the  kind, 
end  the  workmanship,  though  not  perfect,  sub- 
stantially complied  with  the  contract,  he  might 
recover  the  contract-  price,  less  an  abatement 
for  minor  defects,  W8«  proper. — Gessler  v.  Gra- 
ham, 83  A.  429. 

gSIO  (Vt.)  Nonperformance  of  a  contract  by 
one  party  is  excused  by  the  supervening  bank- 
ruptcy of  the  other  party. — Roberts  v.  W.  H. 
Hughes  Co.,  83  A.  807. 

§  322  (N.J.)  It  was  incumbent  on  the  build- 
er, in  an  action  on  a  building  contract,  to  show 
that  the  building  was  completed  to  the  satisfac- 
tion of  the  owner  or  his  rei>resentative  as  re- 
quired by  the  contract. — Gerisch  v,  Herold,  83 
A.  892. 

S322  (N.J.Snp.)  In  an  action  on  a  building 
contract,  where  plaintiff  claims  default  in  pay- 
ment was  the  cause  of  the  failure  of  plaintiff 
to  finish  tlie  building  in  time,  it  is  error  to 
exclude  evidence  that  stop  notices  were  served 
on  the  owner  by  materialmen  under  Mechanics' 
Lien  Act,  i  8.— Westlecraft  ▼.  Barry,  83  A. 
501. 

VI.   AOTIOMB    FOB   BKEACH.' 

1324  (N.J.)  A  builder   contracting   to   take 

gart  payment  in  land  on  i>erformance,  and  de- 
lult  by  the  other  party,  cannot  recover  under 
the  common  counts  for  reasonable  value  of  his 
services,  but  must  sue  on  the  special  contract. 
— Osterling  v.  Cape  May  Hotel  Co.,  83  A.  887. 

1349  (NJ.)  On  a  contract  to  pay  a  per- 
centage of  the  cost  of  a  building,  in  land  to  be 
selected  by  the  builder," on  performance  by  the 
builder,  and  failure  by  defendant  to  make  pay- 
ment as  specified,  the  special  agreement  was 
not  admissible  in  evidence  under  the  common 
counts  to  fix  the  price  stipulated  as  it  did  not 
call  for  payment  in  money. — Osterling  v.  Cape 
May  Hotel  Co..  83  A.  887. 

1 349  (R.L)  In  assumpsit  for  breach  of  a 
contract  whereby  defendants  were  to,  within  a 
year,  erect  a  theater  on  certain  land  and  after 
deducting  certain  advances,  were  to  make 
plaintiff  a  partner,  evidence  of  a  notice  served 
by  the  plaintiff  a  short  time  before  the  year 
expired,  held  admissible  to  show  that  they  bad 
abandoned  the  project  and  demonstrate  that 
the  action  which  was  commenced  a  day  before 
the  time  for  the  expiration  of  the  year  was  not 
premature.— Eastman  v.  Dunn,  83  A.  1057. 

In  assumpsit  for  breach  of  a  contract,  where 
plaintiff  as  a  consideration  on  bis  part  deliv- 
ered an  option  for  a  lease  to  defendants,  evi- 
dence that  after  defendants  had  obtained  the 
lease  in  their  own  names  they  made  attempts 
to  sell  it  was  admissible  to  show  their  bad 
faith.— Id. 

In  assumpsit  for  breach  of  a  contract,  where 
plaintiff  sought  to  recover  the  value  of  an  op- 
tion which  be  -delivered  to  defendants  as  his 
gart  of  a  consideration,  evidence  as  to  whether 
e  paid  anything  for  the  option  is  immaterial. 
-Id. 

In  assumpsit  for  breach  of  a  contract,  where 
plaintiff  sought  to  recover  the  value  of  an  op- 
tion which  he  had  as  a  part  of  Che  considera- 
tion delivered  to  defendants,  evidence  as  to  his 
statements  to  the  owner  of  the  land  when  he 
tried  to  obtain  an  extension  of  the  option  was 
immaterial;  the  option  having  been  accepted 
and  exercised  before  its  expiration. — Id. 

In  assumpsit  for  breach  of  contract,  where 
the  plaintiff  sought  to  recover  the  value  of  an 
option  which  he  bad  and  which  he  surrendered 
to  defendants,  evidence  as  to  the  reason  why 
the  owner  extended  the  option  for  one  day, 
the  parties  having  availed  themselves  of  such 
extension,  Aeld  immaterial.— Id. 

In  assumpsit  for  breach  of  a  contract,  where 
plaintiff  sought  to  recover  the  value  of  an  op- 
tion which  he  delivered  to  defendants  under 


which  they  obtained  a  lease,  evidence  as  to 
whether  the  owner  of  the  property  woold  bar-; 
refused  to  allow  plaintiff  to  accept  the  option  if 
he  had  not  had  satisfactory  sureties  was  im- 
material.— Id. 

§350  (R.I.)  In  assumpsit  for  damages  for 
breach  of  a  contract,  evidence  AeU  sufficient  to 
support  judgment  for  plaintiff.— Eastman  v. 
Dunn,  83  A.  1067. 

CONTRADICTION. 

See  Witnesses,  ({  311-414. 

CONTRIBUTION. 

See  Principal  and  Surety,  {  194. 

CONTRIBUTORY  NEGLIGENCE. 

See  NegUgence,  ii  92,  98,  122. 

CONVERSION. 

See  Trover  and  Conversion. 

§  6  (Pa.)  Fund  created  by  sale  of  real  estate 
under  proceedings  commenced  under  Price  Act 
held  real  estate  for  purposes  of  distribntioD.— 
In  re  Murray's  Estate,  83  A  473. 

1 15  (Conn.)  A  will,  which  directs  the  execu- 
tor to  sell  real  estate  described  and  to  give 
specified  parts  to  beneficiaries  named,  equitably 
converts  the  real  estite  into  personalty,  and  the 
gift  must  be  deemed  one  of  personalty. — \Ve«d 
v.  Hoge,  S3  A.  636. 

I  IS  (Pa.)  A  will,  directing  the  residne  of  th« 
estate,  real,  personal,  and  mixed,  to  be  divided 
into  shares  by  trustees  for  the  respectire  par- 
ties, held  not  to  blend  the  realty  and  person- 
alty, so  as  to  convert  the  realty. — In  re  Mur- 
ray's Estate,  83  A.  473. 

I  15  (Pa.)  Mere  failure  of  testator  to  distin- 
guish between  realty  and  personalty  in  directing 
division  of  estate  held  not  a  blending  of  realty 
and  personalty  authorizing  inference  of  inten- 
tion to  convert.— Martin  v.  Provident  Life  & 
Trust  Co.,  83  A.  713. 

Provision  of  a  will  leaving  an  estate  to  tras- 
tees  to  pay  one  third  of  the  income  to  the  wife 
for  life  and  two  thirds  to  his  children  and  on 
the  wife's  death  her  share  to  be  held  for  the 
children  and  on  the  death  of  the  children  to  go 
to  those  whom  they  might  designate  by  will  or 
to  the  heirs  if  they  died  intestate,  held  not  to 
show  intention  to  convert  real  and  per^sonal 
property  into  common  fund,  but  to  permit  per- 
son entitled  to  real  estate  on  death  of  testator's 
child,  to  maintain  partition. — Id. 

i  16  (Pa.)  Testamentary  directions  that  ex- 
ecutors may  sell  testator  a  real  estate,  or  di- 
vide the  same  among  the  heirs,  do  not  convert 
the  realty  into  personalty. — Dunshee  t.  I>an- 
shee,  83  A  422. 

A  provision  in  a  will,  directing  the  balance  of 
the  estate  to  be  divided  into  seven  shares,  one 
of  which  shall  go  to  each  of  testator'a  chil- 
dren, and  that  the  executors  may  sell  real  es- 
tate, or  divide  the  whole,  or  what  remains,  be- 
tween the  heirs,  does  not  disclose  an  intent  to 
blend  real  and  personal  estate.- Id. 

I  16  (Pa.)  A  will,  giving  authority  to  trustees 
to  make  such  investments  or  changes  in  the 
investments  as  might  liecome  necessary  or  as 
they  might  deem  advisable,  held  not  to  convert 
the  realty  into  personalty. — In  re  Murray's  Es- 
Ute,  83  A.  473. 

CONVEYANCES. 

See  Assignments;  Assignments  for  Benefit  ot 
Creditors;  Deeds;  Descent  and  Distribution 
I  12;  Fraudulent  Conveyances;  Uusbano 
and  Wife,  {  16 ;  Mines  and  Minerals,  |  55 ; 
Mortgages. 

COPY. 

See  Indictment  and  Information,  i  H, 
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CORPORATIONS. 

See  Appeal  and  Enor,  |f  842,  1198;  Bank- 
ruptcy, i  268;  Banka  and  Banking;  Benefi- 
cial Associations ;  Brokers,  i  33 ;  Carriers ; 
Charities,  §§  20,  49;  Constitutional  Law,  | 
64 ;    Courts,  J  14 ;    Eminent  Domain,  ij.  10, 


gages,  i  183 ;  Municipal  Corporations ;  Phy' 
siciana  and  Surgeons,  (  9;  Railroads;  B«- 
liidous  Societies;  Specific  Performance,  i 
29 ;  Statutes,  U  64,  80.  107,  113 ;  Street 
Railroads ;  Taxation,  ii_14!i,  376;  Tele- 
graphs and  Telephones;   Wills,  {  684. 

I.  INCOBPORATIOH  AHD  OBOAH. 
XZATXON. 

{  29  (N.J.)  The  question  whether  an  action  is 
maintainable  by  a  corporation  depends  on  the 
de  facto  existence  6f  the  corporation  at  the 
time  of  the  bringing  of  the  suit,  as  its  right  to 
exist  can  only  be  questioned  by  the  state. — 
Belvidere  Water  Co.  v.  Town  of  Belvidere,  83 
A.  241. 

IV.   CAFTTAX.,  STOCK,  AND   DIVI. 
DEIfDS. 

(A)  Natnre    aad    Amoniit    •<    Capital    and 
Shares. 

S  67  (Conn.)  Capital  may  not  be  impaired  by 
distribution  to  shareholders,  although  a  corpo- 
ration's surplus  may  be  so  impaired. — Union  & 
New  Haven  Trust  Co.  v.  Taintor,  83  A.  697. 

(D)  Transfer  of  Shares. 

S  114  (Pa.)  That  plaintiff  assigned  certain 
corporate  stock  to  avoid  the  arrest  of  his  son, 
plaintiff  having  been  afforded  ample  time  to 
consult  an  attorney,  did  not  constitute  duress. 
— Sulzner  v.  Cappeau-Lemley  &  Miller  Co.,  83 
A.  103. 

S  149  (Pa.)  A  bona  fide  purchaser  for  value 
and  without  notice  of  stock  issued  by  a  cor- 
poration as  paid  up  is  not  liable  thereon,  ei- 
ther to  the  corporation,  corporate  creditors,  or 
other  persons,  though  the  stock  was  not  actu- 
ally paid  up  as  represented.— French  v.  Hard- 
inx,  83  A.  686. 

One  who  in  good  faith  and  without  notice 
purchases  corporate  stock  in  open  market  held 
a  bona  fide  purchaser,  though  the  certificates 
do  not  state  on  their  face  that  they  are  paid 
up. — Id. 

i  149  (Vt.)  A  purchaser  of  stock  with  notice 
of  an  unrecorded  mortgage  on  property  con- 
veyed to  the  corporation  from  one  having  no 
notice  is  a  bona  fide  purdiaaer,  and  succeeds  to 
all  the  rights  of  his  vendor. — Roberts  v.  W.  H. 
Hughes  Co.,  83  A.  807. 

A  finding  that  a  certificate  of  stock  was  taken 
by  a  bank  to  secure  an  overdraft  is  a  finding 
that  it  was  taken  to  secure  an  existing  indebt- 
edness, and  the  bank  is  not  a  holder  for  value. 
-Id. 

A  finding  that  a  certificate  of  stock  was  taken 
by  a  bank  as  collateral  security  on  notes  in- 
dorsed by  the  owner  is  a  finding  that  the  cer- 
tificate was  taken  at  the  time  of  the  discount- 
ing of  the  notes,  making  the  bank  a  holder  for 
value. — Id. 

(ES)  Interest,  DlTtdeads,  and  New  Btoek. 

I  152  (Conn.)  Dividend  on  the  capital  stock 
of  a  corporation  payable  in  stock  of  another 
cori>oration  which  the  first  corporation  had 
purchased  from  its  earnings  held  a  "cash  divi- 
dend."—Union  &  New  Haven  Trust  Co.  v.  Tain- 
tor,  88  A.  697. 

I  152  (N.J.)  Powers  of  directors  of  corpora- 
tion, in  good  faith  deferring  the  distribution  of 
dividends    to    stockholders,    held   final    and   not 


subject  to  judicial  revision. — Blanchard  v.  Pru- 
dential Ins.  Co.  of  America,  83  A.  220. 

i  157  (Conn.)  A  stock  dividend  is  an  issoe 
by  a  corporation  of  new  shares  of  its  own  stock 
to  its  shareholders.— Union  &  New  Haven 
Trust  Co.  V.  Taintor,  83  A.  697. 

V.  BCiaiBEIlS    AND   ■TOOKHOUDE^S. 

(A)  RlKhts  and  Mabtlltlea  as  to  Cor- 
Voratlon. 

I  174  (Vt.)  A  corporation  is  a  legal  entity 
distinct  from  its  stockholders,  thoufh  all  the 
stock  is  owned  by  one  person,  bat  in  case  of 
fraud  the  law  may  treat  the  corporation  and 
the  owners  of  the  stock  as  identicaL — Roberts 
T.  W.  H.  Hughes  Co.,  83  A.  807. 

<C)  Snlnv  or  Detendlnv  on  Behalf  of  Cor- 
poration. 

{210  (N.J.Ch.)  Defendant,  in  a  suit  by 
stockholders  on  a  cause  of  action  in  favor  of 
the  corporation,  may  question  the  standing  of 
other  stockholders  admitted  as  complainants 
after  the  making  up  of  the  issues  between  the 
origins)  parties,  and  the  omission  in  the  order 
admitting  such  other  stockholders  as  complain- 
ants to  give  such  right  does  not  prevent  de- 
fendant from  questioning  their  qualifications  by 
way  of  amendment  to  the  answer. — Goodbody  T. 
Delaney,  83  A.  98a 

{211  (N.J.Ch.)  Where  the  disqualification  of 
a  stockholder  suing  on  his  own  behalf  and  on 
behalf  of  all  other  stockholders  similarly  sit- 
uated on  a  cause  of  action  in  favor  of  the  cor- 
poration appears  on  the  face  of  the  record,  the 
question  may  be  raised  by  demurrer,  but,  where 
it  does  not  so  appear,  it  can  only  be  raised  by 
answer  or  by  a  proper  amendment  to  an  an- 
swer already  filed.— Goodbody  v.  Delaney,  83  A. 
988. 

Where  defendant  in  a  suit  by  stockholders  on 
a  cause  of  action  in  favor  of  the  corporation 
answered  the  bill  and  claimed  the  benefit  of  the 
facts  as  if  demurred  to,  and  thereafter  other 
stockholders  were  admitted  as  complainants,  a 
demurrer  to  the  bill  as  prosecuted  by  the  new- 
ly-admitted stockholders  must  be  suppressed 
for  irregularity. — Id. 

{213  (NJ.Ch.)  A  suit  by  stockholders  on 
their  own  behalf  and  on  behalf  of  all  other 
stockholders  similarly  situated  on  a  cause  of 
action  in  favor  of  the  corporation  is  a  suit  on 
behalf  of  the  corporation,  and  a  decree  adjudg- 
es its  rights.— Goodbody  v.  Delaney,  83  A.  9^. 

(D)  Uablllty  for  Corporate  Debts  and 
Aets. 

{  252  (Md.)  Under  Acts  1908,  c.  240,  {{  41, 
54,  a  receiver  of  a  corporation  may  not  enforce 
the  stockholders'  liability  for  the  amount  unpaid 
on  the  stock  held  by  them  until  the  tangible 
assets  have  been  exhausted.— Hughes  v.  Ball, 
83  A.  1023. 

VI.  OFITCEBS  Aim  AGENTS. 

<A)  Bleotlon  or  Appointment,  tinalldea- 
tlon,  and  Tennre. 

{291  (R.I.)  A  corporation's  covenant  nnder 
seal  that  the  other  party  to  the  agreement 
should  be  a  member  of  its  board  of  directors 
during  the  term  of  the  agreement  was  ultra 
vires  and  void. — Sowter  v.  Seekonk  Lace  Co»  8i{ 
A.  437. 

(C)  lUKhts,    Duties,    and    Liabilities   aa    to 
Corporation  and   Its   Members. 

1320  (Pa.)  Where  a  bill  in  equity  against 
officers  and  directors  of  a  corporation  shows 
that  no  demand  was  made  that  the  corporation 
sue,  its  presence  as  a  party  to  the 'record  is 
indispensable.— Kelly  v.  Thomas,  83  A.  807. 
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Vn.   COBPOKATE  POWEBS  AHD 
XiIABIUTIES. 

(A)  Kxtent  anC   Exerelae  of  Foirera  Im 
Oeaeral. 

1370  (DeLSup.)  That  26  DeL  Laws,  c.  189, 
grants  to  boulevard  corporationa  francoiseB  or- 
diaarily  exercised  by  separate  and  distinct  cor- 
porations, does  not  render  it  InTalid.— Clen- 
daniel  v.  Conrad,  83  A.  1036. 

S  388  (Pa.)  In  an  action  by  a  trust  companv 
on  a  note  which  the  company  had  discounted, 
defendant,  having  received  the  proceeds  of  the 
discount,  cannot  set  up  that  the  act  of  the  banic 
in  discounting  the  note  was  ultra  vires. — Mu- 
tual Trust  Co.  V.  Stern,  83  A.  614. 

i  388  (Vt.)  Where  a  corporation  is  estopped 
from  asserting  the  invalidity  of  a  transaction, 
a  director  participating  in  the  transaction  is 
also  estopped.— Roberts  v.  W.  H.  Hughes  Co., 
83  A.  807. 

<B)  Repreneiitatlon  of  Corporation  br  Of- 
flecrs    and    Aventa. 

1 4,16  (Md.)  A  contract  of  guaranty  by  a  cor- 
poration, executed  by  its  president  and  man- 
Hger.  A«{<f  within  his  implied  authority,  and 
binding.— Hagerstown  Brewing  Co.  v.  Gates, 
83  A.  570. 

.{426  (Conn.)  A  corporation  Aetd  liable  for 
services  of  a  physician  to  injured  employ* 
where  the  services  were  rendered  under  cir- 
cumstonces  which  were  known  to  the  corpora- 
tion's officers,  and  justified  the  physician  in 
believing  that  the  corporation  would  pay  for 
the  same.- Taylor  v.  C.  M.  Robertson  Co.,  88 
A.  084. 

1 428  (Vt.)  The  rule  that  notice  to  the  presi- 
dent or  managing  official  of  a  corporation  is 
notice  to  it  does  not  apply  where  the  transac- 
tion is  one  in  which  the  official  is  dealing  with 
the  corporation  on  his  own  account,  such  as  the 
Execution  of  a  deed  to  it— Roberts  v.  W.  H. 
Hughes  Co.,  83  A.  807. 

1 432  (Conn.)  In  a  physician's  action  for 
services  rendered  at  request  of  a  corporation's 
bookkeeper,  evidence  oi  the  conversation  be- 
tween plaintiff  and  the  bookkeeper,  of  inter- 
views between  him  and  the  defendant's  presi- 
dent, and  of  the  contents  of  a  letter  written 
by  the  bookkeeper,  under  the  direction  of  de- 
fendant's managing  officer,  acknowledging  lia- 
bility, *eld  admissible  to  establish  liability.— 
Taylor  v.  C.  M.  Robertson  Co..  8.3  A.  .534. 

{432  (Md.)  In  an  action  against  a  corpora- 
tion on  a  contract  executed  in  its  name  by  its 
president  and  manaiter,  the  by-laws  of  the_  cor- 
poration defining  the  iwwers  of  the  president 
and  manager  are  inadmissible  as  against  plain- 
tllf  having  no  knowledge  of  the  by-laws.— Hag- 
erstown Brewing  Co.  v.  Gates,  83  A.  570. 

(D)  Contracts  and  Indebtedness. 

■  (  479  (Vt.)  The  delivery  of  mortRiiRe  bonds  of 
a  corporation  as  collateral  to  certificates  of  the 
receiver  of  the  corporation  held  sufficient  to 
charge  the  transferee  with  knowledse  of  the 
facts  connected  with  the  issuance  of  the  bonds, 
whether  the  delivery  is  by  the  receiver  or  the 
attorney  for  the  coriioration. — Roberts  v.  W.  H. 
Hughes  Co.,  83  A.  607. 

A  bank  receiving  mortgage  bonds  as  collateral 
security  for  debts  evidenced  by  receiver's  cer- 
tificates is  not  a  bona  fide  holder,  where  it  was 
charged  with  knowledge  of  the  order  under 
which  the  certificates  were  issued,  and  of  the 
fact  that  the  bonds  were  pledged  by  the  cor- 
poration for  a  debt  covered  by  the  certificate, 
and  where  the  bonds  were  void  because  issued 
after  the  appointment  of  the  receiver. — Id. 

(480  (Vt.)  The  mortgage  bonds  of  a  corpora- 
tion legally  issued  and  received  without  actual 
notice  of  incumbrances  created  subsequent  to 
the  mrirtgHge  are  a  lien  prior  to  such  incum- 
brances, tliough  issued  subsequentl}'  thereto. — 
RobetU  T.  W.  B.  Hogbes  Co..  83  A.  807. 


{  484  (R.I.)  A  corporation  may  make  «  con- 
tract of  guaranty  for  the  benefit  of  third  par- 
ties in  furtherance  of  the  object  of  its  crea- 
tion, or  when  reasonably  necessary  in  the  con- 
duct of  its  business.— J.  P.  Morgan  &  Co.  t. 
Hall  &  Lyon  Co.,  83  A.  113. 

Where  the  act  of  the  treasurer  of  a  corpora- 
tion in  guaranteeing  the  payment  of  all  moDt;  s 
drawn  on  a  letter  of  credit  issaed  to  a  iromaa 
was  an  act  which  nught  have  been  reasonalur 
necessary  to  cart;  ont  the  purposes  of  the  in- 
corporation, the  company  issuing  the  lett-r 
was  not  put  upon  notice  that  the  transacTion 
was  one  of  accommodation,  and  that  the  act  of 
the  treasurer  was  ultra  vires. — Id. 
{487  (Vt.)  Where  one  provides  money  for  tb,> 
legitimate  uses  of  a  corporation,  though  undrr 
arrangement  which  it  has  no  authori^  to  mak^. 
equity  will  award  him  proper  relief  in  case  his 
remedy  at  law  is  ineffectual. — Roberta  ▼.  W. 
U.  Hughes  Co.,  S3  A.  807. 

(F)  ClTlI  Actlonn. 

{499  (N.J.)  Where  there  could  not  be  a  de 
jure  corporation  at  the  time  an  alleged  <-orp<>- 
ration  brought  suit,  the  corporation  could  be  a 
de  facto  one,  and  hence  entitled  to  sue. — Belvi- 
deie  Water  Co.  v.  Town  of  Belvidere,  S3  A. 
241. 

{518  (N.J.)  A  plea  of  nul  tiel  corporation  is 
met  by  proof  that  the  corporation  existed  at 
any  time. — Belvidere  Water  Co.  v.  Town  of 
Belvidere,  83  A.  241. 

'The  question  raised  under  a  plea  of  nnl  tiel 
corporation  is  the  ability  of  plaintiff  to  sue; 
and  the  plea  is  one  In  bar.— Id. 

{519  (Md.)  The  court,  in  view  of  the  idead- 
ings  in  an  action  against  a  corporation,  *fH 
required  to  presume,  in  the  absence  of  pr<h<f 
to  the  contrary,  that  a  contract  was  not  alt:u 
vires.— Hagerstown  Brewing  Co,  ▼.  Qatea,  ^> 
A.  570. 

In  an  action  against  a  corporation  on  a  con- 
tract executed  in  its  name  by  its  president  and 
general  manager,  evidence  of  a  proposition  by 
plaintiff  to  release  the  corporation  from  liabil- 
ity on  specified  conditions  iteld  inadmissible. 
-14 

VIII.  IMSOLVEKCT  AKS  RECETVEBS. 

{  562  (Md.)  Under  Acts  1908,  c.  240,  i  41. 
a  receiver  of  a  corporaition  may  sue  stockhold- 
ers in  equity  for  the  amount  unpaid  on  the 
stock  held  by  them.— Hughes  y.  Hall,  83  A. 
1023. 

{  568  (N.J.)  Annulment  of  a  mortgage  by  a 
corporation  given  for  the  benefit  of  assenting 
creditors,  on  the  ground  that  it  was  a  fraudu- 
lent conveyance  as  to  nonassenting  creditors. 
does  not  deprive  the  assenting  creditors  of 
their  right  to  share  pro  rata  with  the  nonas- 
senting creditors  in  the  proceeds  of  the  mort- 
gaged property. — Van  CUef  t.  Melville,  83  A. 
067. 

Where  complainant,  who  was  made  a  trustee 
of  a  mortgage  given  by  a  corporation  for  the 
benefit  of  assenting  creditors,  was  induced  by 
the  assenting  creditors  to  advance  money  in  reli- 
ance upon  the  mortgage,  he  ia  entitled  to  subro- 
gation to  the  rights  of  the  assenting  creditors,  to 
the  extent  required  to  repay  his  advances,  on 
distribntion  of  the  proceeds  of  the  mortgaged 
property  after  the  mortgage  was  declared  void 
as  constituting  a  fraudulent  conveyance  as  to 
nonassenting  creditors.— Id. 

XI.  Dissoxiunoir  aitd  fobfeitube 

OF  FBANCBISE. 

{  62 1  (Vt.)  An  order  appointinf^  a  receiver  of 
a  corporation  on  petition  for  dissolution  fqs- 
pends  corporate  action,  and  deprives  corporate 
officers  of  authorily  over  corporate  property.— 
Roberts  v.  W.  H.  Hughes  Co.,  83  A.  807. 

i  629  (Me.)  On  dissolution  of  a  coiporaticn. 
the  stock  of  wbich  was  equally  owned  by  pUio- 
tifl  and  defendant,  and  to  which  thegr  SM  aa> 
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signed  theater  leases  with  the  agreement  that  on 
dissolution  the  lease  should  be  retransferred  to 
the  parties  assigning  them,  plaintiff  held  prop- 
erly awarded  a  lease  on  a  particular  theater 
Avhich  he  had  assigned,  but  which  had  been  pur- 
ohased  and  terminated  by  a  corporation  control- 
led by  defendant— Proctor  v.  Keith  &  Proctor 
Amusement  Co.,  83  A.  449. 

Xn.  FOREIGN   OOKPORATIONB. 

{ 642  (N.J.)  A  contract  by  an  agent  of  a 
foreign  corporation,  subject  to  approval  at  its 
tiome  offices,  is  not  "transacting  business  in 
this  state,"  requiring  the  obtaining  of  a  cer- 
tificate from  the  Secretary  of  State  before  ac- 
tion could  be  brought  thereon  under  P.  L.  1896, 
c.  1H5,  p.  277,  f  98.— Low  v.  Davy,  83  A.  869. 

1657  (Vt.)  P.  S.  774,  776,  prohibiting  for- 
*^'ign  corporations  from  doing  business  in  the 
Klatp  witnout  procuring  a  certificate,  and  from 
iiinintaining  actions  on  contracts  made  in  the 
Ktute  without  such  certificate,  does  not  render 
void  executed  contracts  made  by  the  company 
without  compliance  with  the  statute.— Roberts 
V.  W.  H.  Hughes  Ca,  83  A.  807. 

§  661  (Vt.)  A  foreign  corporation  which  has 
not  complied  with  P.  S.  774,  776,  prohibiting  a 
foreign  corporation  from  doin^  business  in  the 
Btate  without  procuring^  a  certificate,  and  from 
ninintaining  any  action  in  the  state  on  any  con- 
t  ract  made  by  it  in  the  Btate  nnless  it  has  pro- 
<-ured  such  certificate,  may  maintain  or  defend 
nc-tions  concerning  contracts  fully  executed,  and 
■nay  defend  the  validity  of  a  deed  conveying 
property  to  it.— Boberts  v.  W.  H.  Hughes  Co., 
.s:!  A.  807. 

i  683  (Pa.)  A  court  of  equity  in  this  state 
held  to  have  no  jurisdiction  over  a  bill  b^  a 
Htockholder  of  a  foreign  corporation  against 
ofTx'crs  and  directors  for  an  accounting,  nor  to 
review  a  judgment  against  the  company  in  the 
state  of  its  domicile.— Kelly  v.  Thomas,  83  A. 
307. 

8  685  (Vt.)  An  order  of  the  court  of  a  sister 
state  appointing  a  recover  of  a  corporation  of 
that  state  and  authorizing  the  issuance  of  re- 
ceiver's certificates  does  not  impose  a  lieu  on 
real  estate  of  the  corporation  situated  in  Ver- 
muut  as  against  an  unrecorded  mortgage. — 
Roberts  v.  W.  H.  Hughes  Co.,  83  A.  807. 

Where  the  court  of  a  sister  state  appoints 
a  receiver  of  a  foreign  corporation  on  the  pe- 
tition of  its  directors,  and  thereby  acquires 
jurisdiction  over  the  corporation  and  directors, 
it  may  compel  a  transfer  to  the  receiver  of 
real  estate  of  the  corporation  situated  in  Ver- 
mont, and  hence  such  appointment  will  prevent 
corporate  action  incumbering  such  real  estate 
in  Vermont.— Id. 

That  the  statutes  of  a  sister  state  in  which  a 
corporation  was  organized  made  the  wages  of 
employes  of  the  corporation  a  preferred  claim 
on  the  appointment  of  a  receiver  did  not  make 
the  bonds  of  the  corporation  to  secure  certifi- 
cates of  the  receiver  appointed  in  such  state 
ralid  if  unlawfully  issued,  nor  create  a  lien  on 
mortgaged  property  in  Vermont. — Id. 

CORROBORATION. 

See  Criminal  Law,  |{  507,  510;    Witnesses,  K 
311-414. 

COSTS. 

See  Appeal  and  Error,  |  79;    EzecutoiB  and 
Administrators,  §  456;   States. 

VII.   Oir  AFFEAX.  OR  ERROR.  AND  ON 

NEW   TRIAX.  OR  MOTION 

THEREFOR. 

1245  (R.I.)  The  Supreme  Court,  in  view  of 
defendant's  admissions  as  to  an  amount  due  on 
a  hearing  to  show  cause  why  the  case  should 
not  be  remitted  with  direction  to  enter  judg- 


ment for  defendant  for  costs,  will  remit  the 
case  to  the  superior  court,  with  direction  to  en- 
ter judgment  for  plaintiff  without  costs,  the 
amount  being  insumcient  to  carry  costs. — Blake 
V.  Atlantic  Nat.  Bank,  83  A.  261. 

CO-TENANCY. 

See  Tenancy  in  Common. 

COUNCIL 

See  Municipal  Corporations,  |  951. 

COUNTIES. 

See  Highways;    Officers,  g  4;    Statutes,  |  125. 

IV.  FISOAI.    MANAOEMENT,    FUBXJtO 

0EBT,  SECURITIES.  AND 
TAXATION. 

{  196  (Md.)  A  taxpayer  not  peculiarly  injured 
is  not  entitled  to  an  injunction  to  prevent  coun- 
ty commissioners  from  allowing  the  erection 
of  a  private  building  in  the  oouttbouse  square. — 
Turner  v.  King,  83  A.  649. 

COUNTY  COURTS. 

See  Courts,  {{  42,  160,  168. 

COURTS. 

See  Appeal  and  Error,  j!i  113,  875,  1198;  Bas- 
tards, i  35;  Common  Law;  (jonstitutional 
Law,  §g  50,  70 ;  Contempt ;  Contracts,  §  176 ; 
Corporations ;  Criminal  Law,  {  260 ;  Di- 
vorce, H  62,  76;  Eminent  Domain,  §  66;  Ex- 
ecutors and  Administrators,  §  138;  Judges; 
Justices  of  the  Peace ;  Mandamus,  i  76 ; 
Prohibition ;  Religious  Societies ;  Schools  and 
School  Districts,  j  69 ;  Specific  Performance, 
li  76,  127;  States,  J  215;  Statutes,  S  73; 
Trial,  «  186-194 ;    Trusts,  |  158 ;    Wills,  |f 

I.  NATTTRE,  EXTENT,  AND  EXERCISE 
OF  JURISDICTION  IN   OENERAI.. 

I  14  (Md.)  Under  Acts  1908,  c.  240,  §  07,  a 
nonresident  may  sue  a  foreign  corporation  in 
the  courts  of  the  state  on  any  cause  of  action, 
and  is  not  limited  by  Code  Pub.  Gen.  Laws 
1904,  art.  23,  {  411.— Hagerstown  Brewing  Co. 

V.  Gates,  83  A.  570. 

Acts  1908,  c.  240,  t  67,  authorizing  suit 
against  foreign  corporation  was  not  repealed  or 
modified  by  Acta  1908,  c.  309.— Id. 

XI.  ESTABUSHBIENT.    ORGANIZA- 
TION, AND   PROCEDURE  IN 
OENERAI.. 

(A)  CreAtloa  imd  Conatltntlon,  and  (Jonrt 
Ollleera. 

{42  (Pa.)  Const,  art.  5,  |  1,  held  to  author- 
ize the  establishment  of  courts,  not  only  sim- 
ilar to  those  enumerated,  but  also  of  a  different 
grade  and  character. — Gottschall  v.  C!ampbell. 
83  A   286  293 

Act  May  5,  1911  (P.  L.  198),  establishing  a 
county  court  in  Allegheny  county,  held  not  vio- 
lative of  Const,  art.  5,  i  26,  preventing  the 
General  Assembly  from  creating  other  courts  to 
exercise  powers  vested  by  the  Constitution  in 
judges  of  the  courts  of  common  pleas  and  or- 
phans' courts. — Id. 

The  provision  of  Act  May  5,  1911  (P.  L.  p. 
198),  establishing  a  county  court  in  Allegheny 
coun^  for  the  service  of  writs  of  summons,  is 
constitutional. — Id. 

(D)  Rale*  of  DeolaioM,  AtlJadtcatloBa, 
Opinions,  and  Reeorda. 

§112  (Me.)  A  record  is  a  memorial  or  his- 
tory of  judicial  proceedings  in  a  case,  com- 
mencing with  the  writ  or  complaint  and  ending 
with  the  judgment;  and  only  the  records  which 
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are  made  in  the  coarse  of  Judicial  daty  are  of 
force.— State  ▼.  Houlehan,  83  A.  1106. 

i  (13  (Me.)  At  common  law  and  independent 
of  any  statute,  courts  have  inherent  powei'  to 
preserve  their  own  records  and  to  substitute 
copies  of  lost  records.— State  v.  Ireland,  83  A. 

IV.  COURTS    OF    UMITEO    OB   INFE- 

RIOR  JURISDICTION. 

I  (60  (Pa.)  Act  May  5,  1911  (P.  L.  p.  202) 
}  10,  relating  to  set-ofE  in  the  county  court  of 
Allegheny  county,  is  constitutional.-KJottschall 

V.  Campbell,  83  A.  286.  2<J3. 

Act  May  5,  1911  (P.  L.  p.  203)  {  11,  author- 
izing liens  by  entering  judgments  of  the  county 
court  of  Allegheny  county  in  the  common  pleas, 
is  constitutional. — Id. 

{  168  (Pa.)  Act  May  5,  1911  (P.  L.  p.  199)  { 
6  (a),  held  not  to  ^ive  county  court  of  Alle- 
gheny county  jurisdiction  in  all  civil  actions 
without  limit  as  to  amount — Crottschall  ▼. 
Campbell.  83  A.  286,  293. 

1 189  (Md.)  A  dilatory  plea  in  an  action  tried 
under  the  Rule  Day  Act  of  Baltimore  city,  to 
which  was  attached  an  affidavit  which  did  not 
state  the  amount  of  plaintiff's  demand,  if  any, 
admitted  to  be  due  or  owing,  and  the  amount 
disputed,  was  insufficient  to  prevent  plaintiff 
taking  judgment  by  default. — Hyson  v.  General 
Fireproofing  Co.,  83  A.  244. 

V.   COURTS  OF  PROBATE  JURISDIC- 
TION. 

f  200  (N.H.)  The  superior  court  has  no  pow- 
er to  require  an  executor  to  account  for  his  ad- 
ministration upon  a  bill  in  equity  or  to  revise 
proceedings  in  the  probate  court,  except  on  ap- 
peal.—Glover  V.  Baker,  83  A.  916. 

Vm.  CONCURRENT  AND  CONFLICT- 
ING JURISDICTION,  AND 
COMITY. 

(A)  Coarta  of  Same  Stmte,  amd  Tramster  of 
CanseB. 

1472  (Md.)  Under  Code  art  93.  »  331-339, 
341,  342,  held,  that  the  jurisdiction  of  the 
orphans'  court  over  the  probate  of  wills  was 
exclusive.— Bradley  v.  Bradley,  83  A.  446. 

1 472  (N.H.)  Under  Const  pt  2,  art.  79  [80], 
and  Pub.  St.  1901,  c.  182,  §  2,  the  probate 
court  has  exclusive  original  jurisdiction  of  the 
probate  of  wills  and  the  settlement  and  dis- 
tribution of  the  estates  of  deceased  persons. — 
Glover  v.  Balcer,  83  A.  916. 

Until  the  settlement  of  an  executor's  ac- 
count, the  probate  court  has  entire  jurisdiction 
of  the  necessary  procedure. — Id. 

(0>  Courts  of  DUTerent  States  or  Conatries. 

{5(4  (Md.)  A  circuit  court  Acid  not  to  have 
exclusive  jurisdiction  of  the  administration  of 
the  affairs  of  a  lunatic  in  view  of  a  bill  previ- 
ously filed  in  a  foreign  state,  and  another  cir- 
cuit court  at  the  time  had  continuing  jurisdic- 
tion to  administer  the  trust  of  which  the  luna- 
tic was  the  beneficiary.— Gerke  v.  Colonial 
Trust  Co.,  83  A.  1092. 

COVENANTS. 

See  Action,  {$  41,  44,  46 ;  Corporations,  {  291 ; 
Deeds,  Sg  174,  176;  Injunction,  $§  23,  58, 
62,  113;    Judgment,  |  958;    Pleading,  {  204. 

II.  CONSTRUCTION   AND   OPERA. 
TION. 

(O)  Coveaanta  aa  to  Vae  of  Real  Propertr. 

1 49  (N.J.Ch.)  Restrictive  covenants  are 
strictly  construed  against  the  person  seeking 
to  enforce  them.— Meaney  v.  Stork.  83  A.  492. 

The  meaning  of  a  restrictive  covenant  must 
be  ascertained  not  only  from  its  language,  but 
also  from  the  circumstances  of  its  creation  and 
ita  obvious  purpose. — Id. 


{5(  (N.J.Ch.)  The  term  "building,"  as  oaed 
in  a  restrictive  covenant  prohibiting  the  con- 
struction of  a  building  nearer  than  three  feet 
from  the  line  of  an  adjoining  lot,  held  to  in- 
clude overhanging  bay  windows  and  eaves. — 
Supplee  V.  Cohen,  83  A.  373. 

Complainants'  right  to  enforce  a  building  re- 
striction held  not  affected  by  a  popular  con- 
struction given  to  a  similar  restriction,  con- 
cerning a  separate  tract  some  distance  from 
the  tract  in  question,  of  which  construction  it 
was  not  shown  that  the  parties  had  knowledge. 
—Id. 

§5(  (N.J.Ch.)  A  restrictive  covenant,  pro- 
viding that  no  building  should  be  erected  upon 
the  lot  within  10  feet  of  the  street  line,  and 
that  the  10-foot  strip  should  be  kept  open  and 
unincumbered,  except  that  light  open  fen<.ea 
not  more  than  six  feet  in  height  might  be  built 
to  inclose  a  yard,  did  not  prohibit  the  proje<-- 
tion  of  steps  from  the  front  of  the  house  over 
upon  the  lO-foot  strip.— iMeaney  v.  Stork,  63 
A.  492. 

1 51  (N.J.Ch.)  A  restrictive  covenant  in  a 
deed  held  to  preclude  the  building  of  a  side 
line  of  a  house  within  60  feet  of  the  street  on 
which  the  grantee's  house  fronted. — Howland  v. 
Andrus,  S3  A.  982. 

(D)  Co-venanta    Raaalav    frtth    the    I^aad. 

g  57  (Del.Ch.)  Covenants  running  with  land 
contained  in  mortgage  under  which  the  mort- 
gagee had  no  title  or  estate,  held  not  binding 
upon  a  lessee  of  the  mortgagor's  assignee. — 
Merchants'  Union  Trust  Co.  v.  New  Philadel- 
phia Graphite  Co.,  83  A.  520. 

{72  (N.J.Ch.)  Where  a  contract  for  tiiesale 
of  a  city  lot  contained  a  restrictive  covenant 
with  reference  to  an  adjoining  lot,  the  purchas- 
ers were  entitled  to  rely  thereon  without  any 
new  engagiement  being  made  at  the  time  of  the 
passing  of  the  title,  in  the  absence  of  any  evi- 
dence that  at  the  time  of  settlement  either  par- 
ty understood  that  the  covenant  was  waiTea.— 
Supplee  V.  Cohen,  83  A.  373. 

{  72  (N.J.Ch.)  Exceeding  the  limits  set  by  a 
restrictive  covenant  with  the  consent  of  bis 
grantor  held  to  preclude  an  adjoining  purchaser 
from  questioning  a  property  owneiPs  right  so 
to  do.— Howland  v.  Andrus,  83  A.  U82. 

{  78  (N.J.)  A  restrictive  covenant  in  a  con- 
veyance of  a  part  of  a  tract  of  land,  bene&cial 
to  the  remainder,  will  be  enforced  in  favor  of 
the  covenantee,  who  owns  the  remaining  part 
against  the  covenantor's  grantee,  with  notice  of 
the  covenant.— Sanford  v.  Keer,  83  A.  225. 

The  right  of  a  covenantee  to  enforce  the  un- 
modified portion  of  a  covenant  is  not  defeated 
by  the  fact  that  it  forms  a  part  of  a  general 
or  neighborhood  scheme,  which  has  been  modi- 
iied  without  destroying  the  essential  mutual 
t>enefit  from  the  scheme.— Id. 

{ 79  (N.J.)  Where  a  tract  is  divided  into 
building  lots  and  a  plan  exhibited,  showing  pur- 
chasers the  streets  and  lots,  and  the  purchasers 
are  induced  to  buy  by  representations  that  con- 
veyances would  contain  protective  restrictions, 
the  restrictive  covenants  inserted  in  accordanLC 
with  these  representations  constituted  a  gen- 
eral or  neighborhood  scheme,  and  may  be  «i- 
forced  between  the  purohasers. — Sanford  v. 
Keer,  83  A.  225. 

{84  (DeLCh.)  Covenants  by  the  mortgagor 
for  the  payment  of  interest  and  for  the  pay- 
ment to  the  mortgagee  of  a  percentage  of  net 
earnings  are  not  restrictive  in  their  charac- 
ter and  not  enforceable  by  mortgagee  against  a 
lessee  from  a  purchaser  from  mortnigor. — Mer- 
chants' Union  Trust  Co.  v.  New  Philadelphia 
Graphite  Co.,  83  A.  520. 

m.   PERFORMANCE    OR    BREACH. 

{  (03  (N.J.)  In  a  general  or  neighborhood 
scheme,  where  the  benefit  to  property  ownpis 
affected  ia  totally  or  partially  destroyed,   the 
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accompanying  burden  of  restrirtlTe  covenants 
undergoes  a  corresponding  modification. — San- 
ford  V,  Keer,  83  A.  225. 

§  103  (N.J.Ch.)  A  covenant,  in  a  contract  for 
the  sale  of  a  city  lot,  tliat  the  vendors  would 
"provide"  that  no  building  should  be  erected  on 
the  next  west  adjoining  lot  nearer  than  three 
feet  from  the  party  line,  could  not  be  fulfilled 
by  a  deed  of  the  property  sold  containing  a  lilce 
covenant.— Supplee  v.  Cohen,  83  A.  373. 

IV*  AOTIOH8  FOK  BBEAOH. 

S  1 1 4  (R.I.)  A  count  in  an  action  of  covenant 
against  a  corporation  held  not  demurrable. — 
Sowter  V.  Seekonk  liace  Co.,  83  A.  437. 

i  121  (N.J.)  In  a  suit  by  the  party  for 
whose  benefit  a  covenant  was  made  upon  the 
covenant  to  pay  all  damages  from  the  opera- 
tion of  the  covenantee's  business,  if  the  cove- 
nantee had  authorized  appearance  and  defense 
to  suit  against  her,  a  judgment  rendered  there- 
in was  conclusive  in  the  present  suit  against 
the  covenantor. — Chambers  t.  Philadelphia 
Pickling  Co.,  88  A.  880. 

CREDIBILITY. 

See  Trial,  |  48 ;    Witnesses,  H  311-414. 

CREDITORS. 

See  Assignments  for  Benefit  of  Creditors;  At- 
tachment: Bankruptcy ;  Fraudulent  Convey- 
ances ;   Novation. 

CRIMINAL  LAW. 

See  Assaolt  and  Batteiy,  §  92;  Bribery;  Con- 
stitutional Law,  J  270;  Contempt;  Disor- 
derly Conduct :  Elections,  U  314-329 ;  Grand 
Jury;  Homicide;  Indictment  and  Informa- 
tion ;  Intoxicating  Liquors ;  Jury,  {|  31,  72 ; 
Rape;  Taxation,  i  571;  Witnesses,  if  67, 
30$  330,  392. 

Vn.  FORMER  JEOPARDY. 

(  182  (N.J.Snp.)  The  discharge  of  a  jury 
before  verdict,  although  over  the  objection  of 
accused,  does  not  constitute  former  jeopardy. 
—State  V.  Van  Ness,  83  A.  195. 

I  185  (N.J.Sup.)  In  a  criminal  prosecution, 
where  the  deputy  clerk,  without  warrant  of 
law  and  instead  of  receiving  the  verdict  as  he 
was  authorized  by  Act  March  22,  1899  (2 
Comp.  St.  1010,  p.  1844)  §  74a,  and  Act  April 
3,  1902  (2  Comp.  St.  1910,  p.  1523)  i  29,  dis- 
charged the  jury  upon  being  told  that  they 
could  not  agree,  that  act  does  not  bar  further 
prosecution.— State  v.  Van  Ness,  83  A.  195. 

Vin.  FREIiIMIHART  COMPLAINT, 
AFFIDAVIT.  IV ARRANT.  EX« 
AMINATION.  COMMITMENT, 
AND  SUMMARY  TRIAX. 

f  260  (Me.)  Upon  the  imposition  of  sentence, 
the  taking  of  an  appeal,  and  filing  an  appeal 
bond,  the  jurisdiction  of  a  magistrate  or  judge 
of  a  municipal  court  is  at  an  end,  unless  the 
appellant  withdraws  his  appeal  as  authorized 
by  Rev.  St  c.  133,  i  19.— State  v.  Honlehan,  83 
A.  1106. 

When  a  motion  is  made  by  an  appellant,  on- 
der  Rev.  St.  c.  133,  |  19,  to  withdraw  his  ap- 
peal, the  powers  of  the  magistrate  are  those 
only  which  are  conferred  by  that  section. — ^Id. 

IX.  ARRAIGNMENT  AND  PI.EAS.  AND 

NOLLE  PROSEQUI  OR  DISCON. 

TINUANCE. 

f  274  (Conn.)  Where  defendant  was  illiterate, 
and  did  net  understand  the  English  language 
perfectly,  and  answered  in  the  negative  to  the 
question  as  to  whether  he  wanted  counsel,  and 
pleaded  guilty,  held,  after  conviction  and  sen- 
tence, that  he  was  entitled  to  have  the  judg- 


ment opened  to  withdraw  his  plea  of  guilty 
and  enter  a  plea  of  not  guilty.— State  v.  Mares- 
ca,  83  A.  635. 

{292  (Me.)  Even  when  the  record  of  prior 
conviction  is  in  the  same  court,  an  attempt  to 
set  it  up  by  way  of  motion,  instead  of  by  plea, 
is  not  to  be  encouraged.— State  v.  Houlehan,  83 
A.  1106. 

3C  EVIDENCE. 

(B)  Faets  la  lasae  aad  Rele-vaat  to  lasaea, 
aad  Rea  Gestn. 

S364  (Vt)  In  a  prosecution  for  adultery 
committed  with  D.,  evidence  that  he  escaped 
through  a  window  at  the  time  accused  was  ar- 
rested ield  admissible  as  res  gests. — State  «. 
Comstock,  83  A.  539. 

(O)  other  OAeaaea,  aad  Clutraeter  of  Ae- 
ooaed. 

S  369  (Md.)  Evidence  that  accused  told  wit- 
ness that  he  had  performed  similar  abortions 
on  other  girls  held  inadmissible  to  show  famil- 
iarity with  the  methods  of  alwrtion. — ^Meno  v. 
State,  83. A.  759. 

{369  (Md.)  Evidence  that  accused  Qold  in- 
toxicating liquors  at  her  home  to  others  than 
the  persons  named  in  the  indictment  Aeld  ad- 
missible.—Curry  V.  State,  83  A.  1030. 

{371  (Pa.)  Where  the  alleged  motive  of  a 
homicide  was  to  prevent  deceased  from  testify- 
ing as  to  embezzlement  by  defendant.  It  was 
only  necessary  to  show  the  charge  of  embez- 
zlement and  that  decedent  had  testified  against 
the  defendant,  and  it  was  error  to  introduce 
evidence  tending  to  show  defendant's  actual 
guilt  of  embezzlement. — Commonwealth  t.  An- 
drews, 83  A.  412. 

(B)  Beat   aad   Secoadarj'  aad   Denionatra> 
tl-ve  Bvldeace. 

{404  (N.J.Sup.)  Where  an  exhibit  contains 
more  than  one  external  appearance  relevant 
to  the  issue,  a  part  only  of  such  exhibit  con- 
taining but  one  of  such  marks  selected  for  the 
purpose  by  the  party  offering  it  is  inadmissible. 
—State  V.  Strong,  83  A.  606. 

(F)  AdaUaaloaa,    Deelaratloaui,   aad   Bea^ 
aa^. 

{407  (N.J.)  The  truth  of  oral  statements 
made  to  a  person  may  be  admitted  by  his  si- 
lence, but  failure  to  reply  to  a  statement  in  a 
letter,  or  the  absence  of  proof  of  reply,  is  not 
an  admission  of  its  truth. — State  v.  MacFar- 
land,  83  A.  993. 

§§419,  420  (Me.)  In  a  trial  for  uxoricide, 
testimony  as  to  a  conversation  witness  had 
with  decedent  the  day  before  the  killing,  and 
as  to  what  decedent  said  about  accused's  man- 
ner, was  properly  excluded  as  being  hearsay. — 
State  V.  Albanes,  83  A.  548. 

{{419,420  (N.J.Sup.)  In  a  prosecution  for 
felonious  assault,  testimony  by  the  officer  who 
arrested  accused  that  he  did  so  on  information 
from  codefendants  held  inadmissible  as  hear- 
say.—State  V.  Niesbbalski,  83  A.  179. 

1421  (N.J.Sup.)  The  prosecutrix,  upon  the 
trial  of  an  indictment  for  rape,  when  it  is  es- 
sential to  prove  that  she  is  under  the  age  of 
consent,  may  testify  to  her  own  age.— State  v. 
Huggins,  83  A.  495. 

(H)  Doenntentary  Evidence  and  Bxclaaloa 
of   Parol   BTidence   Thereby. 

{446  (N.J.)  Letters  written  to  a  person, 
though  evidence  against  him  for  some  purposes, 
are  not  evidence  of  the  truth  of  their  contents 
unless  there  is  other  evidence  from  which  ac- 
quiescence in  the  truth  can  be  inferred. — State 
V.  MacFarland,  83  A.  993. 

(I)  OplalOB  ESrldeaoe. 

{448  (N.J.Sup.)  On  trial  of  a  member  of 
the   board  of  education  for  soliciting  a  bribe 
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for  voting  for  reappointment  of  the  principal, 
cross-examination  of  prosecutor  as  to  the  ef- 
fect which  would  have  been  produced  on  the 
mind  of  another  member  of  an  alleged  com- 
bination of  members  of  the  board  to  solicit 
bribes  for  their  votes  by  the  communication  to 
him  of  accused's  statement  that  such  other 
member    demanded    money    for    his    vote    was 

§roperly  excluded  as  calling  for  an  opinion. — 
tate  T.  Merkle,  83  A.  .186. 

(J)  Teatlmoajr  of   AecompIlecB  and  Code- 
fendant*. 

i  507  (Md.)  A  woman  on  whom  an  abortion 
has  been  performed  is  not  an  accomplice,  so 
that  her  evidence  requires  corroboration  to  es- 
tablish sufficient  proof  of  guilt.— Meno  v.  State, 
83  A.  759. 

1 510  (Pa.)  There  ma^  be  a  conviction  on 
the  uncorroborated  testimony  of  an  accom- 
plice.— Commonwealth  y.  De  Masi,  83  A.  430. 

(H)  'WelKkt  and  Salllelency. 

{553  (DeLO.&T.)  Where  evidence  ia  con- 
llicting,  if  the  jury  cannot  reconcile  it,  they 
should  accept  that  which,  under  the  circum- 
stances, they  think  most  worthy  of  credit  and 
belief.— State  v.  Brown,  83  A.  1083. 

fS6l  (Del.O.&T.)  A  person  accused  of 
crime  is  presumed  innocent  until  proven  guilty 
beyond  a  reasonable  doubt,  and,  if  the  jury 
have  a  reasonable  doubt  of  his  guilt,  the  doubt 
should  inure  to  his  benefit,  and  they  should  ac- 
quit.—State  V.  Brown,  83  A.  1083. 

Reasonable  doubt  definod. — Idi 

1 572  (Pa.)  The  measure  of  proof  required 
to  establish  an  alibi  is  simply  that  it  shall  be 
satisfactory;  it  not  being  necessary  that  it  be 
beyond  doubt. — Commonwealth  v.  Andrews,  83 
A.  412. 

Proof  tending  to  establish  alibi,  though  not 
clear,  may  with  other  facts  of  the  case  raise 
doubt  enough  to  produce  an  acquittal. — Id. 

Xn.   TBIAL. 

(B)  Conrae  aad  Conduct  of  Trial  In   Gen- 
eral. 

f  656  (Pa.)  In  prosecution  for  murder,  con- 
tention that  trial  judge  erred  in  quoting  to 
jury  testimony  as  to  threats  without  telling 
the  jury  that  the  testimony  was  specifically 
denied  by  defendant  held  not  sustainable. — 
Commonwealth  v.  Reed,  83  A.  601. 

(C)  Reeeptlon  of  Bvldenee. 

1 667  (Me.)  The  question  of  relevancy  or 
irrelevancy  of  testimony  on  the  ground  of  re- 
moteness in  time  is  a  preliminary  question,  to 
be  determined  by  the  presiding  justice  in  his 
discretion.— State  v.  Albanes,  83  A.  848. 

i  673  (N.J.)  In  a  prosecution  for  uxoricide,  it 
is  improper  to  permit  letters  written  by  a  third 
person  and  found  in  defendant's  possession, 
which  are  admissible  to  show  motive,  to  be  used 
as  evidence  that  defendant  had  said  he  would 
soon  divorce  his  wife.— State  v.  MacFarland,  83 
A.  993. 

§676  (Me.)  The  trial  court  can  reasonably 
limit  the  number  of  witnesses  on  an  issue  of 
accused's  character. — State  v.  Albanes,  83  A. 
048. 

(D)  Objections     to    Evidence.    Motion*    to 
Strike  Oat.  and  Exceptlona. 

f  696  (Md.)  A  motion  to  strike  all  the  evi- 
dence against  accused  was  properly  denied, 
where  any  part  of  it  was  admissible. — Jessup 
V.  State,  83  A.  140,  143. 

A  motion  b^  a  defendant  to  strike  out  all 
the  evidence  in  favor  of  the  state  was  prop- 
erly denied,  as  in  the  nature  of  a  demurrer  to 
the  evidence. — Id. 

On  a  trial  without  a  jury,  where  a  motion  to 
strike  out  all  the  state's  evidence  was  prop- 
erly oyerruled,  and  th«  court  made  findings 


against  accused,  a  Judgment  of  eonvictioii 
properly  rendered  tJiereon.— Id. 

i  696  (Md.)  Refusal  to  sustain  a  motion  't<> 
strike  an  improper  answer  of  witness  prompter: 
by  an  improper  remark  of  the  state's  attorney 
held  error.— Meno  v.  State,  83  A.  759. 

(B)  Arcnmenta  and  Condmet  of  Covaael. 

{706  (Md.)  In  a  prosecntion  for  homicidr  by 
abortion,  a  statement  interjected  by  the  prose- 
cuting attorney  during  the  examination  of  a 
witness  held  improper  and  prejudicial  error. — 
Meno  V.  State,  83  A.  759. 

(F)  Province   of  Oonrt  and   Jnrjr    la    Oea- 

eral. 

{  751  ^N.J.Sup.)  The  court  in  a  CTiminal  case 
in  its  discretion  can  withdraw  a  juror  in  ex- 
traordinary circumstances  to  prevent  the  fail- 
ure of  justice.— State  v.  Lewis,  83  A.  WS. 

^  763,  764  (Fa.)  On  trial  for  murder,  chars" 
giving  jury  to  understand  that  they  are  i<> 
scrutinize  more  closely  evidence  showing  ab- 
sence of  defendant  than  that  showing  Ua  pres- 
ence held  error,  where  evidence  of  guilt  was  dr- 
cumstantial.— Commonwealth  v.  Andrews,  83  A. 
412. 

(G)  Heceaalty,    RevnlalteB,  and    SnSeleaey 

of  Instmctlons. 

{ 783  (Pa.)  Where  the  main  but  not  the  only 
purp<»e  of  defendant's  evidence  in  a  mard»r 
trial  is  to  establish  an  alibi,  it  ia  error  in  the 
charge  to  confine  the  effect  of  the  evidence 
to  that  one  purpose. — Commonwealth  v.  An- 
drews, 83  A.  412. 

{789  (N.J.Sup.)  Where  there  wms  evidence 
to  prove  an  alibi,  and  defendant  requested  a 
charge  that,  if  the  reasonable  doubt  of  guilt 
ia  raised  even  by  inconclusive  evidence  of  the 
alibi,  defendant  is  entitled  to  the  benefit  of  it, 
and  the  court  answered,  "I  will  charge  you 
that  the  evidence  must  satisfy  you  of  the  de- 
fendant's guilt  beyond  a  reasonable  donbt,"  it 
was  not  a  compliance  with  the  request  and  i» 
ground  for  reversal. — State  v.  De  Oeralmo,  S3 
A.  643. 

{789  (Pa.)  The  court,  in  a  murder  trial,  ex- 
plaining the  meaning  of  reasonable  doubt. 
should  charge  that  the  juror  ought  not  to  con- 
demn unless  he  is  convinced  by  the  evidence. 
and  that  he  would  venture  to  act  upon  th<> 
conviction  in  matters  of  the  highest  concern 
and  importance  to  the  juror's  interest. — Com- 
monwealth V.  Andrews,  83  A.  412. 

{823  (Pa.)  The  charge  that  some  20  wit- 
nesses were  called  by  defendant  to  testify  as 
to  his  good  character  as  a  {teaceable  and  law- 
abiding  citizen  is  inadequate,  and  is  not  cared 
by  a  further  instruction,  asked  by  defendant, 
that  the  evidence  of  his  character  is  to  be  con- 
sidered with  other  evidence  in  the  case,  and  if 
all  combined  creates  a  reasonable  doubt,  de- 
fendant is  entitled  to  acquittal.— Conunon- 
wealth  V.  Andrews,  83  A.  41:2. 

(H)  Reqneata    for    Instractlona. 

§  834  (N.J.Sup.)  Where  request  to  charge 
calls  for  a  correct  legal  principle,  is  applicable 
to  the  testimony,  and  is  clearly  material,  de- 
fendant is  entitled  to  have  it  so  charged  as  not 
to  leave  room  for  mistake  by  the  jury. — State 
V.  De  Qeralmo.  83  A.  643. 

Xni.  MOTIONS   FOA   HEW   TBIAXi 
Ain>  IN  ABBE8T. 

I  922  (Me.)  It  should  be  morally  certain  that 
erroneous  instructions  have  not  been  injnrions, 
before  the  party  aggrieved  can  be  deprived  of 
a  new  trial.— State  v.  Houlehan,  83  A.  1106. 

{  972  (Me.)  Like  a  demurrer,  a  motion  in  ar- 
rest of  judgment  is  addressed  only  to  the  rec- 
ord, and  can  introduce  no  facts  not  appearing 
therein.— State  t.  Boolehan,  83  A.  110& 
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B)    PreaentatloB  mud  Reaervatlon  In  I<oir- 
er  Court  of  GroBnda  a<  Revleir. 

§  1032  (N.J.Sup.)  Under  Criminal  Procedure 
Ut  (2  Comp.  St.  1910,  p.  1834)  §  44,  an  ob- 
lection  to  an  indictment  held  not  available 
^hen  raised  for  the  first  time  in  a  court  of 
•eview.— State  v.  Merkle,  83  A.  186. 

S  1036  (N.J.Sup.)  Where  evidence,  reviewed 
>nly  under  Criminal  Procedure  Act,  f  -136,  is 
tricken  out  without  objection  by  defendant,  a 
udgment  against  defendant  will  not  be  re- 
'ersed.— State  v.  Lockman,  83  A.  689. 

i  1036  (Vt.)  An  objection  to  evidence  not 
Dade  at  the  trial  will  not  be  considered  on  ez- 
-eptiona. — State  v.  Comstock,  83  A.  539. 

§  1037  (N.J.Sup.)  A  judgment  will  not  be 
'eversed  for  error  in  the  address  of  counsel  to 
he  jury,  where  there  is  not  prompt  objection 
it  the  time  the  injurious  comments  are  made. — 
jtate  V.  Lockman,  83  A.  689. 

S  1037  (N.J.Sup.)  Where  counsel  transcend 
lie  proper  comment  on  the  evidence,  the  com- 
>laining  party  should  object  promptly;  other- 
vise  it  is  no  ground  for  reversal.— State  v.  Far- 
cer, 83  A.  690. 

S  1043  (Yt.)  Whei«  evidence  is  admitted 
>ver  objection  stating  no  ground,  the  ruling 
»  not  available  on  exceptions,  nnless  the  evi- 
lence  was  inadmissible  under  any  state  of  the 
ase.— State  v.  Comstock,  8S  A.  539. 

CD)  Record   and  Proceedings  Not   In  Rec- 
ord. 

I  1 1 14  (Me.)  Exceptions  will  be  sustained 
)nly  when  it  appears  from  the  exceptions 
hemselves  that  the  court  mistook  the  law. — 
State  V.  fiLoulehan,  83  A.  1106. 

(GS)   AaalKnment    of  Brrom   nnd    Briefs. 

8  1129  (Pa.)  It  is  bad  practice  in  an  assign- 
uent  of  error  to  quote  twQ  distinct  sentences 
n  the  charge  separated  by  a  page  and  a  half 
>f  printed  matter. — Commonwealth  v.  Reed,  83 
\.  601.     . 

Assignments  of  error  criticising  the  charge 
a  general  terms,  but  quoting  no  part  of  it 
psissimis  verbis  in  the  specifications,  will  be 
lisregarded. — Id. 

(G)  Revleiv. 

I  1134  (Pa.)  Where  the  murder  of  which  a 
prisoner  was  convicted  was  committed-  in  the 
perpetration  of  a  robbery,  the  duty  imposed 
on  the  Supreme  Court  by  Act  Feb.  15,  1870 
(P.  h.  15),  is  limited  to  ascertaining  whether 
there  was  competent  evidence  to  sustain  a  ver- 
iict  of  guilty.— Commonwealth  v.  De  Masi,  83 
A.  430. 

8  1 149  (Md.)  The  court's  ruling  on  an  appli- 
cation to  require  the  prosecutor  to  elect  for 
nrbich  of  two  misdemeanors  charged  he  will 
prosecute  or  to  quash  the  indictment,  being  dis- 
cretionary cannot  be  the  subject  of  an  appeal. — 
Curry  v.  State,  83  A.  1030. 

§  1 1 53  (Me.)  On  an  issue  as  to  accused's 
good  reputation,  the  question  of  relevancy  or 
irrelevanc;f  of  testimony  on  the  ground  of  re- 
moteness in  time' is  a  preliminary  question  to 
be  determined  by  the  presiding  justice  in  his 
aisd-etion,  exercise  of  which  will  be  disturbed 
only  for  gross  abuse. — State  v.  Albanes,  83  A. 
548. 

§1153  (N.J.Sup.)  The  trial  court  has  dis- 
cretionary power  to  allow  leading  questions, 
and  its  ruhngs  do  not  constitute  grounds  for 
reversal. — State  v.  Van  Ness,  83  A.  105. 

§1159  (N.J.Sup.)  A  court  of  review  in  a 
cn.se  brought  up  under  Criminal  Procedure  Act 
(2  Comp.  St.  1910,  p.  1863)  i  136,  may  not 
reverse  the  conviction  on  the  ground  that  the 


verdict  Is  not  supported  by  a  preponderance 
of  the  evidence.— State  v.  Merkle,  83  A.  186. 
{  1 166  (N.J.Sup.)  A  defendant  has  no  ground 
of  complaint  that  a  grand  jury,  which  might 
consider  a  complaint  against  him,  was  dis- 
charged by  the  court.— State  v.  Egan,  88  A. 
235. 

{  1 168  (Me.)  In  a  trial  for  uxoricide,  any  er- 
ror in  a  ruling  that  evidence  tending  to  show 
commission  of  adultery  by  decedent  must  be 
confined  to  facts  occurring  within  four  days 
before  the  homicide  was  harmless,  where  it  ap- 
peared that  accused  had  been  informed  of  bis 
wife's  illicit  relations  long  before,  and  that  on 
that  information  he  had  brought  a  libel  for 
divorce.— State  v.  Albanes,  83  A.  548. 

§1169  (N.J.Sup.)  In  a  prosecution  for  fe- 
lonious assault,  the  admission  of  evidence  that 
accused  was  arrested  on  information  obtained 
from  codefendants  held  prejudicial,  when  the 
only  witness  who  identified  accused  did  not 
select  him  from  a  crowd.— State  v.  Niesbbalski, 
83  A.  179. 

I  1169  (N.J.Sup.)  On  a  trial  for  rape,  per- 
mission to  the  prosecutor  of  the  pleas  to  ask 
if  the  girl  made  a  complaint  against  the  de- 
fendant did  not  do  any  manifest  wrong  or  in- 
jury to  the  defendant. — State  v.  Huggins,  83 
A.  495. 

$1170  (N.J.Sup.)  The  error  in  excluding 
evidence  of  a  fact  proved  by  other  evidence, 
and  not  contradicted  by  the  state,  is  not 
prejudicial.— State  v.  Merkle,  83  A.  186. 

The  exclusion  of  oral  evidence  of  the  exist- 
ence of  a  report  is  harmless  error  where  the 
report  itself  is  subsequently  put  in  evidence. 

(H)  Deterntinatlon  and  Disposition   of 
Canne. 

{1186  (N.J.Sap.)  Where  accused  availed 
himself  of  Criminal  Procedure  Act  (2  Comp. 
St.  1910,  p.  1863)  §  136,  he  was  not  entitled 
to  a  reversal,  unless  he  suffered  manifest 
wrong  from  the  mUnga  complained  of.— State 
V.  Merkle,  83  A.  186. 

xvix.  puHiSHMEirr  Aim  pbkveh. 

TIOH  OF  OBUGB. 

g  1210  (Vt.)  At  common  law  a  convict  might 
be  given  cumulative  sentences,  and  so  P.  S. 
2<S62,  was  merely  declarative  of  the  common 
law.— Ex  parte  Sargood,  83  A.  718. 

P.  S.  2362,  providing  for  cumulative  sen- 
tences, iield  not  to  limit  the  power  of  the  courts 
to  impose  cumulative  sentences  to  the  same 
term  of  court  at  which  the  first  sentence  was 
imposed:  the  common  law  allowing  the  impo- 
sition of  such  sentences  at  subsequent  terms. 
-Id. 

CROPS. 

See  Landlord  and  Tenant,  §  277. 

CROSS-EXAMINATION. 

See  Witnesses,  §g  269,  323,  392. 

CROSSINGS. 

See  Ballroads,   |§  327-350. 

CUMULATIVE  SENTENCE. 

See  Criminal  Law,  J  1210. 

CURTESY. 

See  Attachment,  S  60;   Dower. 

CUSTOMS  AND  USAGES. 

See  Common  Law ;    Elections,  g  329 ;    Mastei 
and  Servant,  f|  137,  141. 
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i  19  (Me.)  Evidence  of  a  custom  is  inadmis- 
sible, in  the  absence  oC  proof  of  its  common 
prevalence  in  tiie  community  and  of  the  ad- 
verse party's  Icnowledge  thereof. — ^Ireland  v. 
Clark.  83  A.  667. 

DAMAGES. 

See  Action,  t  53;  Appeal  and  Error,  H  933, 
979,  10.^,  1064,  1068,  1214;  Assignments, 
i  94 ;  Death,  §  95 ;  Dedication,  §  18 ;  Emi- 
nent Domain,  H  84-152,  271;  Evidence,  ' 
534;  Highways,  §|  115,  118;  Injunction, 
62 ;  Justices  of  the  Peace,  §  37 ;  Libel  ani 
Slander,  §§  120,  126;  Master  and  Servant, 
11  89,  41,  42 ;  Mortgages,  S  207 ;  Municipal 
Corporations,  Ji  399,  402 ;  Physicians  and 
Surgeons,  {  IS;  Pleading,  {250:  Sales,  S 
418:  Trial,  I  165;  Vendor  and  Purchaser, 
I  330. 

I.  NATUKE   AND   GROUNDS   IN   OEN- 
ERAI.. 

§  6  (Conn.)  "Certainty,''  as  applied  to  dam- 
ages, means  freedom  from  doubt — Johnson  v. 
Connecticut   Co.,   83  A.   530. 

{  6  (Md.)  Where  the  seller,  under  a  contract 
for  the  exclusive  sale  of  agricultural  implements 
in  certain  territonr  for  a  fixed  period,  violates 
the  contract  by  refusing  to  sell  a  sufficient  num- 
ber of  implements  to  satisfy  the  requirements 
of  the  buyer's  business  in  such  territory  for 
such  period,  the  buyer  can  recover  only  such 
resulting  loss  of  profits  as  can  be  proved  with 
reasonable  certainty. — Rawlings  v.  Duane  H. 
Nash,  83  A.  646. 

ni.    OROTTNDS  AND  SUBJECTS  OF 
COMFENSATORT   DAMAGES. 

<A)  Direct      or     Remote,     OantinK^at,     or 
Proapectlve  Conseqaenees  or  I<os«ea. 

{24  (Conn.)  Injuries  in  tort  actions  which 
are  merely  possible,  are  speculative,  and  can 
furnish  no  basis  for  damages. — Johnson  y. 
Connecticut  Co.,  83  A.  530. 

XV.  UQUXDATED  DAMAGES  AND 
PENALTIES. 

{74  (N.J.Ch.)  A  penalfy  stipulated  for  in  a 
contract,  for  a  breach  thereof,  is  often  con- 
strued as  liquidated  damages  agreed  to  be  paid 
in  lien  of  ascertainment  and  award  of  damages. 
— Baerenklau  v.  Peerless  Realty  Co.,  83  A.  375. 

Where  it  is  difficult  to  ascertain  the  damages 
for  a  breach  of  contract,  the  parties  may  stipu- 
late for  the  payment  of  a  specified  sum  as  liqui- 
dated damages.— Id. 

VI.  MEASURE  OF  DAMAGES. 
(A)  Injarles  to  the  Person. 

{95  (Del.Super.)  The  measure  of  damages 
for  injury  to  a  servant  is  such  sum  as  will  rea- 
sonably compensate  him  for  his  injury,  includ- 
ing his  pain  in  the  past  and  such  as  may  re- 
sult in  the  future,  as  well  as  for  lost  time  and 
wages  and  impairment  of  earning  capacity. — 
Seininski  t.  Wilmington  Leather  Co.,  83  A.  20. 

{ 95  (Del.Super.)  An  injured  servant  is  en- 
titled to  recover  money  expended  for  medical 
services  owing  to  the  injury,  for  suffering  due 
to  the  injury  and  such  as  he  may  endure  in 
the  future,  and  for  loss  of  wages  and  impair- 
ment of  earning  power.— Spabn  v.  People's  Ry. 
Co.,  83  A.  27. 

(B)  Injuries    to    Propertj-. 

{112  (Del.Super.)  In  an  action  for  loss  of 
timber  by  the  escape  of  fire  from  defendant's 
land,  plaintiff's  measure  of  damag.'s  i<i  tne 
difference  between  the  value  of  his  property  im- 
mediately before  the  fire,  including  timber, 
young  and  old,  and  its  value  thereafter.— Lay- 
ton  T.  Hudson,  83  A.  134. 


(O  Breaeli  of  Coatmet. 

{  120  (N.J.)  A  contract  to  pay  a  stipoUted 
percentage  of  the  cost  of  a  building  in  land  to 
be  selected  at  "schedule  prices  and  on  tb«  terms 
adopted  by"  the  other  party  is  a  contract  to 
pay  a  specific  thing,  and,  in  case  of  perform- 
ance and  nonpayment,  the  measure  of  damask 
is  the  reasonable  value  of  the  lots. — Osterlim; 
V.  Cape  May  Hotel  Co..  83  A.  887. 

{  120  (R.I.)  Where  plaintiff,  in  pursuance  of 
a  contract,  surrendered  an  option  and  perform- 
ed certain  services,  field  that,  on  breach,  be  wu3 
entitled  to  recover  the  value  of  the  option  and 
of  the  services. — Eastman  v.  Dunn,  83  A.  10.%7. 

i  124  (N.J.Sup.)  In  an  action  by  a  builder 
against  an  owner  upon  a  building  contract 
which  plaintiff  was  wrongfully  prevented  from 
performing,  it  is  error  in  calculating  the  dam- 
age to  consider  a  schedule  of  payment  proWd- 
ed  in  the  contract,  where  the  schedule  was 
not  in  proportion  to  the  cost  incurred  during 
the  progress  of  the  work. — Westlecraft  ▼.  Bai^ 
ry,  83  A.  501. 

Vn.  INADEQUATE    AND    EXCESSIVE 
DAMAGES. 

{  132  (Me.)  Verdict  for  $3,000  for  personal 
injury  held  excessive  by  $1,500,  thongh  plain- 
tiff's right  leg  was  crushed,  ligaments  thereof 
were  dislocated,  the  arch  of  his  ankle  was  bn)- 
ken,  sinews  were  bruised,  and  tissues  laoeratrd. 
—Pierce  v.  Maine  Cent  R.  Co.,  83  A.  IIOCJ. 

Vm.  PZJSADING,  EVIDENCE,   AND 
ASSESSMENT. 

(B)  EiTldenee. 

i  173  (Pa.)  In  an  action  for  personal  injatiea, 
testimony  showing  wages  paid  by  plaintiff  to  a 
servant  for  services  formerly  performed  by 
plaintiff  for  herself  is  admissible. — ^HcGonnell 
V.  Pittsburgh  Bys.  Co.,  83  A.  282. 

{  IBS  (Conn.)  Plaintiff,  ia  an  action  for  per- 
sonal injuries,  while  entitled  to  recover  for 
snch  future  suffering  and  injury  as  she  proves 
to  be  reasonably  probable,  is  not  aquined  to 
prove  such  future  injuries  and  snlrerinic  by 
testimony  reasonably  certain  or  free  from 
doubt— Johnson  v.  Connecticut  Co.,  83  A.  530. 

(CI  Proeeedlaara  for  Assessment. 
{216  (Pa.)  In  an  action  for  personal  injuries, 
an  instruction  that  plaintiff  was  entitled  to 
compensation  for  damages  for  delay  whi<.b 
might  be  less  than  6  per  cent,  or  might  be 
any  per  cent,  the  jury  would  say  was  right  ws'i 
error. — McQonnell  v.  Pittsburgh  Rys.  Co.,  >o 
A.  282. 

(D)  Compntation  and  Amonnt,  Donkle  nnd 
Treble  DamnKes,  nnd  Remission. 

{ 225  (Pa.)  Damages  in  a  personal  injury 
case  are  assessed  as  of  the  date  of  the  trial, 
and  there  can  be  no  general  compensation  for 
delay.— McGonnell  v.  Pittsburgh  Kya.  Co.,  83  A 

282. 

DATE. 

See  Intoxicating  Liquors,  {  228. 


See  Health. 


DEAD  BODIES. 


DEATH. 


Abatement  and  Revival,  |  68;   Appeal  and 
rror,  {{  1056.  1064;  Carriers.  {{  XiS.  :V_n: 


See 
Error, 

Charities,  {  12;  Evidence,  {{  44.  194;  In- 
surance, {  559;  Master  and  Servant,  {{  113, 
129,  243,  258,  265,  278,  279,  293.  332 ;  NV» 
Trial,  |  93 ;  Railroads,  {«  275,  278,  347,  S-Tii. 
400,  453,  482;  Street  BaUioada,  {{  112.  114; 
Trial,  f  260^ 
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XI.  AOTiom  FOB  OAVsnro  death. 

(A)   RiKht  of  ArtlOB  aad  Defenncii. 

§24  (Me.)  A  mother  was  not  guilty  of  contrib- 
utory negligence  in  leaving  a  five  year  old  child 
•with  a  nine  year  old  daughter  on  the  sidewalk, 
telling  the  latter  to  watch  the  child,  which  she 
promised  to  do,  during  the  brief  absence  of  the 
mother.— Grant  v.  Bangor  Ry.  &  Electric  Co., 
83  A.  121. 

(D)  Plesdlnar   amd    Evidence. 

§  48  (Del.Snper.)  A  declaration  for  death, 
alleging  that  a  statute  of  Pennsylvania  then 
and  BtiU  in  force  provided  that,  when  death 
•was  caused  by  negligence  and  no  action  wag 
brought  by  deceased,  his  widow  might  maintain 
an  action  for  damages  for  bis  death,  sufficient- 
Iv  set  out  the  statute. — Daniels  y.  Philadelphia 
&  R.  Ky.  Co.,  83  A.  19. 

!  67  (Pa.)  Where  deceased  received  a  salary 
as  manager  of  a  firm  or  a  percentage  of  the 
profits  for  such  services,  such  salary  may  be 
shown  in  establishing  his  earning  capacity,  and 
if  he  was  engaged  alone  in  a  business  requiring 
little  capital,  the  profits  of  such  business  could 
be  shown.— Boggess  v.  Baltimore  &  O.  R.  Co., 
83  A.  356. 

Where  a  husband  engaged  in  a  business  with 
a  nominal  capital  gives  bis  wife  a  monthly  al- 
lowance, proof  thereof  is  admissible  to  show 
bis   earning  capacity.- Id. 

(E)  Damases,  Forfeiture,  or  Fine. 

i  95  (Del.Super.)  In  an  action  for  death  of  a 

-child,  the  measure  of  damages  is  such  a  sum 

as    the   deceased   would   probably   have   earned 

and  saved  for  the  benefit  of  her  next  of  kin.— 

Gismondi  v.  People's  Ry.  Co.,  83  A.  186. 

S  95  (Del.Super.)  In  a  widow's  action  for 
wrongful  killing  of  her  husband,  her  measure 
of  damages  was  such  an  amount  as  would  com- 
pensate her  for  the  pecuniary  loss  sustained 
during  his  life  expectancy. — Gatta  v.  Philadel- 
phia. B.  &  W.  R.  Co.,  83  A.  788. 

{95  (N.J.)  In  an  action  for  wrongfal  death, 
plaintiff  held  entitled  to  recover  the  present 
vrorth  of  ti  sum,  which,  paid  in  annual  install- 
ments for  the  term  of  decedent's  life  expectan- 
cy, would  give  the  beneficiaries  the  annual 
amount  of  decedent's  contribution  to  their  main- 
tenance, and  also  the  several  amounts  of  such 
annual  contributions,  with  interest,  for  the  feime 
between  the  death  and  the  date  of  trial. — Dan- 
skin  V.  Pennsylvania  R.  Co.,  83  A.  1006. 

DEBTOR  AND  CREDITOR. 

See  Assignments  for  Benefit  of  Creditors;  At- 
tachment; Bankruptcy;  Fraudulent  Convey- 
ances ;   Novation. 


DECEDENTS. 

ind  Distribution; 

DECURATION. 


See  Descent  and  Distribution;    Witnesses,  H 
159,  178. 


See  Pleading. 

DECLARATIONS. 

See  Evidence,  {|  266,  313. 

DEDICATION. 

See  Adverse  Possession,  |  8;   Evidence,  i  461; 
Municipal  Corporations,  |§  054,  665. 

L  KATUBE  AND  REQUISITES. 

{  18  (Md.)  A  plat  of  lands  into  lots,  streets, 
and  alleys  in  a  public  square  made  by  commis- 
sioners appointed  by  Acts  1786,  c.  11,  follow- 
ed by  a  recognition  thereof  by  the  owner  who 
leased  a  lot  described  by  number  on  the  plat 


and  as  bounded  on  the  public  square,  held  a 
dedication  of  the  public  square. — Cushwa  v. 
Burgess  &  Commissioners  of  Williamsport,  83 
A.  389. 

§  18  (Pa.)  A  subsequent  grantee  of  a  lot  de- 
scribed as  diminished  by  the  widening  of  the 
street  held  not  entitled  to  damages  for  the 
widening  when  he  rebuilt  according  to  the  new 
building  line :  the  deed  having  the  effect  of  a 
dedication. — Kaufmann  v.  City  of  Philadelphia, 
83  A.  70a 

That  the  coping  and  steps  of  a  building  ex- 
tended onto  the  strip  of  land  included  in  the 
widening  of  a  street  is  unimportant  as  affecting 
the  rights  of  the  parties. — Id. 

I  19  (N.J.)  Where  the  owner  of  land  after 
subdividing  it  into  lots  platted  part  of  it  as 
a  street,  that  platting  constituted  a  dedication 
to  the  public— Schmidt  v.  Spaeth,  83  A.  242. 

§  19  (Pa.)  Sale  of  lots  according  to  plan 
showing  them  to  be  on  a  street  implies  a  cove- 
nant to  the  purchaser  that  the  street  shall  be 
forever  ojien,  and  to  constitute  a  dedication  to 
public  use.— O'Donnell  v.  City  of  Pittsburgh,  83 
A.  314. 

The  rights  in  dedicated  streets  acquired  by 
a  purchaser  of  lots  by  a  deed  referring  to  a 
plat,  being  private  contract  rights,  are  not 
affected  by  the  failure  of  the  municipality  to 
act  on  the  dedication. — Id. 

As  between  parties  claiming  under  original 
proprietor  and  having  notice  of  plan  of  lots,  it 
was  immaterial  whether  the  plan  was 'signed, 
sealed,  or  recorded. — Id. 

§  19  (R.I.)  The  owners  of  adjoining  land  on 
platting  the  same  may  agree  on  a  scheme  pro- 
viding for  a  street  oetween  the  two  plats. — 
Brown  v.  Curran,  83  A.  515. 

Ordinarily  the  filing  of  a  plat  showing  lots 
and  streets  and  the  sale  of  a  sin^e  lot  with 
reference  to  the  plat  will  complete  the  dedica- 
tion so  far  as  the  owner  is  concerned.— Id. 

i  29  (R.I.)  Easement  in  a  street  never  open- 
ed as  originally  contemplated  by  the  platters 
of  city  additions  held  abandoned  and  extin- 
guished.—Brown  V.  Curran,  83  A.  515. 

A  dedication  of  land  for  a  street  may  be  re- 
voked by  the  dedicator  and  his  grantees  before 
acceptance  by  the  public  either  by  user  or  by 
action  of   the  public  authorities. — Id. 

1 31  (NJ'.)  Land  dedicated  for  a  public  high- 
way does  not  become  a  public  thoroughfare 
without  acceptance  by  the  public,  indicated  by 
formal  action  by  the  proper  representatives,  or 
by  pubUc  user.— Schmidt  v.  Spaeth,  83  A.  242. 

{  37  (Md.)  Where  a  plat  of  a  town  authorized 
by  the  Legislature  was  recorded  in  1787,  and 
the  first  charter  of  the  town  granted  in  1823 
contained  no  description  of  the  limits  of  the 
town,  but  the  limits  and  a  public  square  were 
distinctly  shown  on  the  plat,  and  there  was 
evidence  that  the  public  square  was  used  as  a 
common  as  early  as  1854,  and  the  plat  in  evi- 
dence did  not  show  that  the  square  bad  been 
dedicated  for  any  particular  purpose,  an  accept- 
ance of  the  dedication  was  shown.— Cushwa  y. 
Burgess  &  Commissioners  of  Williamsport,  88 
A.  389. 

1 39  (Md.)  Where  a  dedication  of  a  square  to 
the  public  by  a  plat  was  accepted  by  the  town, 
and  individuals  maintained  buildings  on  the 
square,  and  there  was  nothing  to  show  that 
the  town  had  abandoned  the  square,  or  that 
certain  companies  which  maintained  structures 
thereon  had  not  lawfully  acquired  the  right  so 
to  do,  and  the  individuals  or  those  under  whom 
they  claimed  never  bad  a  deed  to  any  part 
of  the  square,  nor  were  they  induced  to  ex- 
pend money  by  action  of  the  town,  the  town 
was  not  estopped  from  suing  the  individuals  for 
trespass.— Cushwa  v.  Burgess  ft  Commissioners 
of  Williamsport,  83  A.  389. 

{43  (R.I.)  Evidence  as  to  acts  of  the  filers 
of  a  plat  and  their  successors  in  title  concern- 
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ing  the  use  of  land  shown  on  the  plat  to  have 
been  left  for  street  purposes  held  admissible 
on  the  imue  of  their  agreement  to  dedicate  the 
strip  for  a  street.— Brown  v.  Curran,  83  A, 
615. 

1 44  (R.I.)  Evidence  held  insufficient  to  show 
an  acceptance  by  the  public  of  land  alleged  to 
have  been  dedicated  for  street  purposes. — 
Brown  v.  Curran,  83  A.  616. 

{45  (Md.)  While  the  jury  must  pass  on  the 
facts  of  dedication  or  acceptance,  the  court 
must  determine  what  constitutes  dedication  and 
acceptance.— Onshwa  v.  BuKess  &  Commission- 
en  of  Williamsport,  83  A.  389. 

{45  (N.X)  In  trespass  quare  clausum  f regit, 
where  defendant  confessed  and  avoided  on  the 
ground  that  the  locus  in  quo  was  a  public 
street,  the  qaestion  of  acceptance  of  a  dedica- 
tion should  nave*  been  submitted  to  the  jury. — 
Schmidt  y.  Spaeth,  83  A.  242. 

n.  OPEBATIOir   AND   EFFECT. 

{48  (Pa.)  The  owner  of  any  lot  who  has 
purchased  with  knowledge  of  a  plan  is  not 
entitled  to  obstruct  or  deny  public  right  to 
use  any  of  the  streets  or  alleys  shown  on  the 
plan;  the  easement  being  appurtenant  to  ev- 
ery lot.— O'Donnell  v.  City  of  Pittsburgh,  83 
A.  314. 

{51  (Pa.)  That  the  original  proprietor  of  a 
plan  of  lots  dedicated  only  20  feet  of  a  40-foot 
wide  street  does  not  defeat  a  purchaser's  right 
to  insist  that  the  20  feet  be  kept  open.— 
O'Donnell  t.  City  of  Pittsburgh,  83  A.  314. 

DEEDS. 

See  Corporations,  {{  428,  861;  Covenants; 
Hhsements,  {  44 ;  Injunction,  {  (;2 :  M<nps 
and  Minerals,  {  56;  Mortgages;  Municipal 
Corporations,  {  664;  Pleading,  {  348:  Kef- 
ormation  of  Instruments,  {{  19,  32;  Vendor 
and  Purchaser,  {  230. 

I.  REQUISITES  AND  VAI.IDITT. 

(A>  Nstnre    snd    Enaentlsln   of    Conveyaa- 
oes  la  Geaeral. 

{  6  (Md.)  Where  an  owner  by  a  deed  absolute 
in  form  and  reciting  a  valuable  consideration 
conveyed  certain  land  in  fee  simple,  and  the 
purchaser  from  such  grantee  agreed  orally  tor 
consideration  with  the  original  owner  that  he 
might  repurchase  the  land  at  any  time,  the 
deed  to  the  second  grantee  cannot  be  held  to  be 
a  conditional  sale.— Riggin  t.  Robinson.  83  A. 
143. 

m.   CONSTBVCTIOir  AMD   OPEKA- 

Tioir. 

(A)  Geaeral  Rales  of  Coantractlon. 

{  90  (Yt.)  Rules  for  construing  deeds  must  be 
treated  as  subordinate,  and  not  as  rules  of  posi- 
tive law. — Johnson  v.  Barden,  83  A.  721. 

{ 93  (Vt)  The  common-law  rule  in  the  con- 
struction of  deeds  was  that  effect  will  be  given 
to  the  intention  of  the  parties  as  drawn  from 
the  instrument,  if  such  effect  can  be  given  with- 
out violating  some  rule  of  law. — Johnson  v. 
Barden,  83  A.  721. 

{  97  (Vt)  It  was  a  rule  at  common  law  that, 
if  the  habendum  or  any  later  clause  in  a  deed 
was    repugnant    to    the    granting    clause,    the 

granting  clause  would  control. — Johnson  v.  Bar- 
en.  &3  A.  721. 

The  common-law  rule  that  the  granting  clause 
of  a  deed  controls  in  case  of  a  conflict  between 
it  and  the  other  clauses  is  merely  a  rule  of  con- 
struction in  Vermont,  and  is  not  a  rule  of  pos- 
itive law,  and  it  must  yield  to  the  rule  that  the 
intention  of  the  parties  as  drawn  from  the 
whole  deed  governs. — Id. 

J  100  (Pa.)  The  words  of  a  grant  are  to  re- 
ceive a  reasonable  construction,  according  to 
the  intention  of  the  parties;  but,  in  ascertain- 
ing their  intenti<m,  courts  will  look  into  the 


circomatances  under  which  the  grant  «a< 
made. — Mercantile  Library  Co.  of  PbiladelphU 
V.  Fidelity  Trust  Co.,  83  A.  592. 

(B)  Propertr  Coaveyed. 

{114  (R.I.)  Where  a  deed  described  land  and 
gave  the  grantee  the  right  to  land,  load,  and 
unload  his  boat  on  certain  mentioned  lais-^. 
which  was  not  included  in  the  description,  it 
did  not  include  the  land  over  which  h«>  was 
given  the  easement— Dodge  v.  Lavin,  is!  A. 
1009. 

(O)  Batatea  aad  InterentS  Created. 

{  129  (Vt.)  A  deed  indicating  hf  the  balx^n- 
dum,  covenant,  and  a  clause  which  was  whollr 
written  that  the  conveyance  was  to  the  grantee 
for  their  lifetime,  and  from  which  the  'worus 
"heirs  and  assigns"  appearing  in  the  printed 
form  had  been  stricken  out,  held  to  conTey  a 
life  estate  only,  although  there  had  been  a 
failure  to  strike  the  words  from  the  granting 
clause. — Johnson  v.  Barden,  83  A.  721. 

At  common  law,  when  the  word  "heirs''  in 
the  granting  clause  was  not  accompanied  by  a 
pronoun,  the  deed  was  not,  by  the  use  of  tbr 
word  "heirs,"  in  the  granting  clause,  construed 
to  make  a  grant  of  inheritance  contrary  to  that 
indicated  by  the  other  clauses,  though  the  xran- 
tees  were  husband  and  wife. — Id.° 

The  use  of  the  word  "forever"  in  the  haben- 
dum of  a  deed  to  the  grantees,  "their  llfetimf. 
to  them  and  their  own  use.  benefit  and  behoof 
forever,"  did  not  prevent  the  grant  being  of  an 
estate  for  life.— Id. 

(B)  Coadltloaa  aad  Reatrletloas. 

I  171  (NJ.)  A  grantee  in  a  deed  containing 
an  interlineation  referring  to  an  agreement  not 
in  existence  at  the  time  is  not  bound  by  a  sub- 
sequent restriction  fixing  a  building  line,  to 
which  he  did  not  assent — Clevenger  v.  Uuino, 
83  A  771. 

{  174  (N.J.Ch.)  Under  P.  U  1908,  p^  488.  H 
1,  2,  and  Conveyance  Act,-  {  53,  a  purchaser  uf 
a  lot  held  chargeable  with  notice  of  a  restrictive 
covenant  in  the  deed  to  another  lot  sold  by  lier 
grantor.— Howland  v.  Andrus,  83  A.  982. 

I  176  (N.J.)  A  restrictive  covenant  in  a  deed 
held  not  enforceable  against  the  grantee  be- 
cause similar  covenants  had  been  disregarded 
by  other  persons  in  interest. — Clevenger  v. 
Quinn.  83  A.  771. 

f  176  (N.J.Ch.)  The  location  of  a  house  four 
feet  over  a  building  line  established  by  a  d- 
strictive  covenant  held  not  so  substantial  an 
infraction  as  to  preclude  the  owner  from  vu- 
forcing  the  covenant  as  against  other  piuvboa- 
eta.- Howland  v.  Andrus,  83  A.  982. 

DEFAMATION. 

See  Libel  and  Slander. 

DEFAULT. 

See  Judgment,  {(  101,  1^ 

DELAY. 

{{   95-106;    Damagea,   |  225; 


See    (Carriers, 
Sales,  {  181. 

DELEGATION  OF  DUTY. 

See  Master  aad  Servant,  {{  103,  151,  187. 

DELEGATION  OF  POWER. 

See  Constitutional  Law,  {  64. 

DELIVERY. 

See  Gifts,  {  19;  Sales,  {  418. 

DEMAND. 

See  Landlord  and  Tenant,  {  108;   Specific  Pei» 
formanoe.  (  91. 
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DEMONSTRATIVE  EVIDENCE. 

See  Criminal  Law,  (  404;   Evidence,  !  194. 

DEMURRER. 

See  Bquity,  |{  2S2,  237,  263;  Pleading,  U  tOZ- 
221. 

DENTISTS. 

See  Physicians  and  Snigeona,  {  9. 

DEPOSITIONS. 

See  WitnesBes,  {  178. 

i  2  (N.J.Sup.)  The  power  of  the  court  to  ap- 
point, on  the  application  of  plaintiff  residing 
in  a  foreign  country,  a  commissioner  to  take 
his  testimony  de  bene  esse  under  P.  Li.  1900, 
pp.  375,  37«,  SJ  45,  46,  is  not  limited  by  P. 
li.  1902,  p.  459,  and  the  court  ihay  not  im- 
pose terms. — Baelde  v.  San  Domingo  Improve- 
ment Co.,  83  A.  485. 

P.  L.  1900,  p.  372.  i  35,  held  to  refer  to 
depositions  of  witnesses  within  the  state  and 
is  not  in  conflict  with  section  46  authorizing 
the  taking  of  depositions  of  nonresident  wit- 
nesses.— Id. 

§9  (N.XSup.)  The  procnring  of  a  deposition 
of  a  foreign  witness  either  by  a  commission  or 
■on  notice  under  2  Oen.  St.  1895,  p.  1408  et 
seq.,  was  a  matter  of  right  and  not  a  matter 
resting  in  the  discretion  of  the  court. — Baelde 
T.  San  Domingo  Improvement  Co.,  83  A.  485. 

§  86  (N.H.)  Waiver  by  plaintiff's  counsel  of 
defendant's  obligation  to  file  deposition,  as  re- 
quired by  Pub.  St.  1901.  c.  225,  |  11,  held  not 
to  deprive  plaintiff  of  right  to  use  the  deposi- 
tion at  the  trial.— Clark  v.  Clark,  83  A.  516. 

DEPOSITS. 

See  Banks  and  Banking,  H  138,  136 ;  Garnish- 
ment, S  56. 

DEPOSITS  IN  COURT. 

See  Interpleader,  {  12. 

DESCENT  AND  DISTRIBUTION. 

See  Bastards,  |  102;  Charities,  |  49;  Dower; 
Executors  and  Administrators ;  Statutes,  { 
115;   Wills. 

I.   KATVRE  AND  C01TBBE  IN  OEN- 
EBAI,. 

{  12  (Md.)  Where,  upon  the  death  of  B.'s 
father  intestate,  one-eighth  of  the  estate  de- 
scended to  E.,  subject  to  dower,  as  one  of 
«ight  children,  some  of  whom,  inclading  E., 
were  by  a  second  wife,  and  E.  became  adminis- 
trator, and  agreed  with  the  widow  and  other 
children  to  purchase  their  interest  under  an 
understanding  that  he  should  not  dispose  of 
it,  and  that  it  would  descend  at  his  death  to 
the  brothers  and  sisters  then  living  or  their  de- 
scendants per  stirpes,  and  the  children,  on  be- 
ing erroneously  advised  that  E.,  because  he  was 
administrator,  could  not  pnrohase  directly,  con- 
veyed to  another  with  an  understanding  that 
he  should  immediately  convey  to  E.,  and  con- 
veyance was  made,  E.  paying  the  entire  con- 
sideration, such  conveyance  to  the  tliird  person 
and  his  conveyance  to  E.  did  not  change  E.'s 
title  from  one  of  descent  to  one  by  purchase, 
so  that  on  E.'s  death  it  would  descend  in  the 
same  manner  as  though  the  conveyances  had 
not  been  executed. — Dudrow  v.  King,  83  A.  34. 

As  a  rule,  one  who  holding  by  descent  con- 
veys his  title  away  holds  by  purchase,  and  not 
descent  upon  a  reconveyance  to  him. — Id. 


H.  PERSONS   ENTITLED   AND   THEIR 
RESPECTTirE  SHARES. 

(6)  SarvlTlnar  HosbsnA  or  Wife. 

{  53  (Pa.)  Act  April  1,  1000  (P.  L.  87),  giv- 
ing to  widows  a  preference  of  $5,000  in  dis- 
tribation  of  intestate  estates,  is  constitutional. 
—In  re  Guenthoer's  Estate,  83  A.  617;  In  re 
Mercer's  Estate,  Id.  707. 

DESCRIPTION. 

See  Attachment,  S  322;  Mortgages,  (  529; 
Names. 

DEVISAVIT  VEL  NON. 

See  Wills,  §{  166,  302,  316. 

DILIGENCE 

See  Judgment,  {  386. 

DIRECTING  VERDICT. 

See  Appeal  and  Error,  {{  027,  1078;  Trial,  { 
143. 

DIRECTORS. 

See  Banks  and  Banking.  |  108;  Corporations, 
81  152,  820,  388;  Schools  and  School  Dis- 
tricts, §  69. 

DISCHARGE. 

See  Insolvency.  |  33;  Master  and  Servant,  fS 
31-43 ;  Municipal  Corporations,  K  102,  218; 
Release;    Trusts,  $  162. 

DISCONTINUANCE. 

See  Dismissal  and  Nonsuit 

DISCRETION  OF  COURT. 

See  Appeal  and  Error,  §|  956-982;  Criminal 
Law,  {  1153;  Depositions;  Divorce,  8  240; 
Evidence,  j  546;  Indictment  and  Informa- 
tion, i  182;  Mortgages,  Sg  629,  578;  New 
Trial,  {i  6,  68,  72;   Trial,  i  83;    Witnesses, 

DISMISSAL  AND  NONSUIT. 

See  Abatement  and  Revival,  {  15;  Appeal  and 
Error,  Sg  628,  927 ;  Justices  of  the  Peace,  S 
164 ;  Master  and  Servant,  if  285,  288 ;  Mu- 
nicipal Corporations,  |g  665,  1026:  New 
Railr 


Trial,  $  21;  Street 


;  Trial,  { 


llroads,  { 
166;  Trusts,  §  872;  Wills,  H  ai71%;  706. 

H.  INVOI.TTNTART. 

158  (Me.)  A  motion  to  dismiss  a  writ  lies 
only  to  some  defect  which  can  be  seen  on  in- 
spection of  the  writ  alone,  and  not  where  proof 
is  necessary  dehors  the  writ  to  support  or 
resist  It— Hubbard  v.  Limerick  Water  &  Elec- 
tric Co.,  83  A.  793. 

DISORDERLY  CONDUCT. 

i  I  (DeLSuper.)  "Pnblle  place,"  as  used  In 
Act  Gen.  Assem.  March  26,  1909  (25  Del. 
Laws,  c.  247),  prohibiting  disorderly  conduct, 
held  to  include  all  places  within  cities  or  towns 
which  are  not  private. — Lofland  v.  State,  83  A. 
1033. 

{ 7  (Del.Super.)  In  a  prosecution  for  disor- 
derly conduct,  in  violation  of  Act  Gen.  Assem. 
March  26,  1909  (25  Del.  Laws,  c.  247),  a  com- 
plaint failing  to  allege  that  the  misconduct  was 
committed  by  defendant  in  a  public  place  within 
the  state,  and  outside  the  limits  of  an  incor- 
porated city  or  town,  held  fatally  detective. — 
Lofland  v.  State,  83  A.  1033. 

DISQUALIFICATION. 

See  Judges,  §  42:    Jury,  g  95. 
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DISSOLUTION. 

See  CorporatioDB,  {{  621,  629;    Partnership,  i 
330. 

DISTRIBUTION. 

See  Descent  and  Distribution. 

DIVIDENDS. 

See  Copporationg,  ft  152, 167 ;  Wilto,  I  684. 

DIVORCE. 

See    Constitutional    Law,    {    83;     Marriage; 
Wills,  i  647. 

m.  DEFENSES. 

1 49  (N.J.)  A  husband  condones  his  wife's 
adultery  by  continuing  intercourse  with  her 
after  knowing  of  it. — Greims  v.  Greims,  83  A. 
1001. 

{  54  (N.J.Ch.)  Bad  conduct  by  husband  oth- 
er than  cruelty  and  infidelity  cannot  be  set  up 
as  a  bar  to  his  suit  for  divorce  for  adultery. — 
Seibert  ▼.  Seibert,  83  A.  230. 

IV.  jintisDicTioir,  prooeedinos, 

AND  REUEF. 

(A)  Jurisdiction.  Venne.  and  Ijlmltatloms. 

t62  (N.H.)  Under  Pub.  St.  1901,  c.  175,  H 
8,  4,  libelant  in  a  divorce  suit  must  be  a 
resident  of  the  state  at  the  time  the  libel  is 
filed,  and  that  defendant  is  such  a  resident, 
and  that  the  cause  of  action  arose  in  this  state, 
held  not  sufficient  to  pive  jurisdiction.— Shatney 
V.   Shatney,   S3   A.  124. 

Where  a  husband,  who  has  resided  for  more 
than  a  year  in  this  state,  files  a  libel  for 
divorce,  and  the  wife,  though  a  resident  of  an- 
other state,  files  a  libel  in  answer  thereto, 
asking  for  a  divorce,  the  residence  of  the  hus- 
band gives  the  court  jurisdiction.— Id. 

Under  Pub.  St.  1901,  c.  175,  {  6,  providing 
for  a  decree  of  divorce  in  favor  of  the  in- 
nocent party  for  certain  causes,  held,  that  the 
court,  having  jurisdiction  of  the  husband's 
libel  for  divorce,  in  which  the  nonresident  wife 
answered  by  libel  for  divorce,  was  required  to 
grant  divorce  to  the  innocent  party.- Id. 

(B)  Partlea,  Proceaa.  and  Incidental   Pro- 

ceedlnara. 

1 76  (Del.Super.)  Under  Act  Gen.  Assem. 
March  29,  1907  (24  Del.  Laws.  c.  221),  the 
court  does  not  acquire  juiisdiction  of  an  ac- 
tion for  divorce,  where  the  service  of  the 
original  writ  was  insufficient,  and  the  alias  was 
personally  served,  instead  of  by  publication. — 
Morris  t.  Morris,  83  A.  934. 

(D)  Bvldenec 

{  109  (N.J.)  On  a  bill  for  divorce  for  adultery, 
condonation  is  a  conclusion  of  fact,  and  not  of 
law,  and  must  be  proved  by  defendant,  upon 
whom  lies  the  burden  of  proof. — Greims  v. 
Greims,  83  A.  1001. 

S  129  (N.J.Ch.)  Evidence  in  a  suit  by  a  wife 
for  maintenance  in  which  defendant  filed  a 
cross-bill  for  divorce  held  to  show  that  the 
wife  had  committed  adultery.— Seibert  y.  Sei- 
bert, 83  A.  230. 

Evidence  in  a  suit  by  a  wife  for  maintenance 
in  which  defendant  filed  a  cross-bill  for  divorce 
htld  not  to  show  that  defendant  had  committed 
adultery. — Id. 

S  135  (N.J.)  Evidence  AeM  insufficient  to  show 
condonation  of  a  wife's  adultery.— Greims  v. 
Greims,  83  A.  1001. 

V.  AXiIMONT.  AIXOWANCES,  AND 
DISPOSITION  OF  PROPERTY. 

S  240  ((Tonn.)  The  amount  of  alimony  to  be 
awarded  a  wife,  obtaining  a  divorce,  is  within 
the  discretion  of  the  court  within  the  limit 
prescribed  by  Gen.  St  1902,  |  4650,  taking  in- 


to consideration  the  amount  of  the  hnsbaod'i 
estate,  his  incobie,  age,  health,  and  earning  ca- 
pacity and  the  age,  health,  station,  aad  »^'- 
arate  estate  of  the  wife. — Olmstead  v.  Olmst.-..*:. 
83  A.  628. 

An  award  to  a  divorced  wife  of  $3,50O  on  a 
husband's  estate  of  $11,000  held  not  to  be  dis- 
turbed on  appeal,  in  absence  of  showing  tbi: 
the  court  did  not  properly  consider  all  fart*, 
including  that  the  husband  had  previously  giv- 
en the  wife  $8.000.— Id. 

DOCUMENTS. 

See  Criminal  Law,  |  446;    Evidence.   H  302. 

DOING  BUSINESS. 

See  Ckirporations,  f§  642,  657. 

DOMICILE. 

See  Divorce,  i  62. 

DONATIONS. 

See  Gifts. 

DOWER. 

See  Quieting  Title. 

m.  RIGHTS  AND  REMEDIES   OF 
WIDOW. 

1 55  (Conn.)  A  widow  owning  an  unaasien^d 
dower  interest  in  land  of  her  husband  is  a 
tenant  in  common  to  the  extent  of  such  int>'r- 
est  with  the  husband's  heirs,  their  grant>^s. 
and  other  owners  of  the  property,  and  is  en- 
titled to  possession  and  a  proper  share  of  th« 
income.— Humphrey  v.  Gerard,  83  A.  210. 

A  widow's  dower  vests  immediately  witL- 
out  assignment  or  setting  out  on  the  death  of 
her  husband. — Id, 

DRAINS. 

See  Injunction,  {  172. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  fg  270r31i. 

DUES. 

See  Insurance,  |  770. 

DUPLICITY. 

See  Indictment  and  Information,  {  125. 

DURESS. 

See  Contracts,  S  95;    Money  Received. 

DYING  DECLARATIONS. 

See  Homicide,  if  203,  218. 

EASEMENTS. 

See  Dedication;  Deeds,  (  114;  BJectmcBt  H 
9,  23;  Municipal  Corporations,  f{  425.  45^; 
Taxation,  {  81 1  Trial,  (  165. 

I.  OREATION.   EXISTENCE.  AND 
TERMINATION. 

1 1  (NJ.Sup.)  Ordinarily  an  easement  is  i 
right  in  fee,  out  it  may  be  for  an  estate  less 
than  a  fee  or  for  a  term  of  years. — Goldman  v. 
Beach  Front  Realty  Co.,  83  A.  777. 

{ 3  (N.J.Sup.)  Under  a  written  iDstrumcDt 
giving  grantee  privilege  of  renting  rolling  chairs 
at  the  entrance  of  a  merry-go-round  at  timtt 
when  that  was  not  running,  the  grantee  ac- 
quired an  easement  in  gross^— Goldman  v. 
Beach  Front  Realty  Con  83  A.  777. 
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S  6  (N.J.Ch.)  A  use  of  a  way  by  one  under  a 
laim  of  right  at  such  times  aa  his  convenience 
nd  business  needs  require  is  such  a  continu- 
iis  use  as  will  in  time  ripen  into  a  pre- 
criptive  right.— Jarman  v.  Freeman,  83  A.  372. 

§  26  (N.J.Sup.)  Under  a  written  instrument 
living  grantee  privilege  of  renting  rolling 
hairs  at  the  entrance  of  a  merry-go-round  at 
imes  when  that  was  not  running,  the  grantee 
cquired  an  easement  in  gross  which  was  not 
liscontinued  by  the  discontinuance  of  the  mer- 
•y-go-round  and  the  transfer  of  the  fee. — 
Soldman  v.  Beach  Front  Realty  Co.,  83  A.  7T7. 

S  29  (Pa.)  A  conveyance  to  the  owner  of  an 
djoining  tract  of  a  strip  of  land  provided  that 
he  strip  should  be  used  as  an  addition  to  the 
vidth  of  a  passageway  belonging  to  the  grantee 
ind  for  no  other  purpose,  and  that  it  should 
>e  used  at  all  times  as  an  open  thoroughfare, 
fears  later  the  grantor's  successors  agreed  with 
he  grantee's  successors  to  permit  the  latter  to 
>uild  over  the  grantor's  line  two  feet  for  a 
:ertain  distance;  the  grantor's  successors  to 
lave  the  use  of  the  wall  on  paying  half  its 
;o8t,  with  an  agreement  to  keep  a  passageway 
)pen  through  the  building  for  the  use  of  the 
>wner.  The  building  so  erected  was  burned, 
ind  in  the  course  of  reconstruction  the  subse- 
luent  owner  attempted  to  close  the  passage. 
Held,  that  the  easement  created  by  the  original 
ieed  was  not  extinguished  by  the  subsequent 
agreement,  and  the  closing  should  be  enjoined. — 
blbert  t.  Misbler,  83  A.  596. 

U.  EXTENT  OF  RIGHT,  TTBE,  AND 
OBSTHUOTION. 

{  44  (N.J.Ch.)  Where  a  deed  grants  the  use 
in  common  of  a  passageway,  extending  on  one 
side  of  the  lot  granted  between  the  lot  granted 
and  the  land  of  the  grantor,  as  a  private  way 
for  travel  and  drainage,  and  the  grantor  re- 
serves the  fee,  the  grantee  cannot  enlartie  the 
easement  to  accommodate  land  other  than  that 
to  which  it  is  appurtenant,  and  has  only  the 
right  to  enjoy  the  estate  granted,  while  the 
grantor,  who  owns  the  fee  in  the  way,  and 
whose  rights  are  not  founded  in  grant,_  may 
use  his  property  for  any  purpose  consistent 
with  the  full  enjoyment  of  the  easement,  but 
he  cannot  extend  the  use  of  his  way  to  other 
lands,  so  as -to  impair  the  easement  which  be 
has  granted. — Jarman  v.  Freeman,  83  A.  372. 

1 44  (Pa.)  One  who  grants  a  right  of  way 
over  his  land  conveys  nothing  but  the  right  of 
passage,  and  reserves  all  incidents  of  owner- 
ship not  granted.— Mercantile  Library  Co.  of 
Philadelphia  v.  Fidelity  Trust  Co.,  83  A.  892. 

{51  (Pa.)  Where  adjoining  owners  opened  a 
passageway  along  the  boundary  line  and  used 
the  same  in  common,  one  of  the  owners  would 
not  be  compelled  to  remove  grating,  doors,  etc., 
in  the  pavement,  which  did  not  obstruct  its  use ; 
such  grating  being  on  his  side  of  the  boundary 
line.— Mercantile  Library  Co.  of  Philadelphia 
V.  Fidelity  Trust  Co.,  83  A.  592. 

{ 58  (Del.Ch.)  Where  one's  legal  title  to  land 
is  subject  to  an  easement  of  its  use  as  a 
passage  to  a  certain  width,  he  could  not  erect 
a  gate  so  as  to  materially  narrow  such  width. — 
Williamson  v.  McMonagle,  83  A.  139. 

Where  one's  title  to  land  is  subject  to  an 
easement  of  passage  to  a  certain  height,  he 
cannot,  by  the  erection  of  a  wind-break,  so 
decrease  the  height  that  it  is  not  stifficient  and 
reasonable  for  the  passageway. — Id. 

1 58  (Pa.)  Where  a  market  company  main- 
tained a  passageway,  21  feet  wide,  on  the  north 
side  of  wnich  was  an  elevated  pavement,  6  feet 
wide,  and  an  adjoining  owner,  in  order  to  widen 
the  cartway,  contributed  10  feet  of  his  own 
land  thereto,  and  the  cartway  as  thus  widened 
was  used  in  common  for  40  years,  a  successor 
in  title  to  such  adjoining  owner  could  not  con- 
vert such   10-foot   strip   to   an   elevated    pave- 


ment, thus  destroying  its  ose  as  a  cartway, 
though  he  had  theretofore  been  permitted  to 
construct  a  pavement  on  such  strip  on  a  level 
with  the  other  portion  of  the  cartway. — Mer- 
cantile Library  Co.  of  Philadelphia  v.  Fidelity 
Trust  Co.,  83  A.  592. 

S  63  (N.J.Sup.)  The  remedy  for  disturbance 
of  an  easement  is  an  action  on  the  case.— Gold- 
man T.  Beach  Front  Realty  Co.,  83  A.  777. 

EJECTION. 

See  Carriers,  {  356;   Theaters  and  Shows. 

EJECTMENT. 

See  Trial,  S  253. 

I.  RIGHT  OF  ACTION  AND  DE- 
FENSES. 

i  9  (Md.)  Plaintiff  in  ejectment  must  recover, 
if  at  all,  upon  the  strength  of  his  own  title, 
and  not  by  reason  of  any  defect  in  the  defend- 
ant's title;  and  if  defendant  has  a  good  legal 
title,  or  the  plaintiff  has  no  legal  title,  no  re- 
covery can  be  had. — Mullen  v.  Brydon,  83  A. 
1025. 

1 9  (N.J.)  Eijectment  cannot  be  maintained 
for  a  right  of  way  over  lands,  the  fee  of  which 
is  in  another,  the  appropriate  remedy  being  an 
action  for  damages  or  for  injunction,  nor  can 
the  easement  be  established  in  favor  of  the 
tenant  thereof  in  ejectment  by  the  owner  of 
tie  fee.— Jacobson  v.  Hayday,  83  A.  902. 

{23  (N.J.)  An  easement  of  a  right  of  way 
is  no  defense  to  ejectment  by  the  owner  of  the 
fee  where  defendant  admits  that  be  has  ousted 
plaintiff  and  claims  exclusive  possession.— J^a- 
cobson  V.  Hayday,  83  A.  902. 

m.  PLEADING  AND  ETIDENOE. 

{81  (Md.)  Under,  the  express  provision  of 
Code  1904,  art.  75,  {  71,  the  plea  of  not  guilty 
in  ejectment  is  in  legal  effect  a  confession  of 
possession  and  ejectment,  and  puts  in  issue  the 
plaintiff's  legal  title  to  the  premises,  the  right 
of  possession,  and  the  amount  of  damages. — 
Mullen  V.  Brydon,  83  A.  1025. 

§81  (N.J.)  The  defendant,  by  pleading  the 
general  issue  in  ejectment,  admits  possession 
amounting  to  an  ouster  of  plaintific,  and,  if 
plaintiff  shows  title  against  which  an  excla- 
sive  possession  of  defendant  would  be  wrong- 
fulj^he  will  be  entitled  to  judgment. — Jacobson 
v.  Hayday,  83  A.  902. 

ELECTION. 

See  Criminal  Law,  {  1149 ;   Indictment  and  In- 
formation, {  132;    Wills,  {  801. 

ELECTION  OF  REMEDIES. 

{  1 1  (Yt.)  The  bringing  of  a  suit  by  a  dis- 
charged employe  for  constructive  services, 
wherein  judgment  was  rendered  against  him, 
was  not  an  election  of  remedies,  which  would  be 
a  bar  to  a  subsequent  action  for  breach  of  the 
employment  contract,  where  the  employ^  mis- 
took Ais  remedy  in  the  first  suit.— Derosia  t. 
Ferland,  83  A.  271. 

ELECTIONS. 

See  Municipal  Corporations,  {  64;    Officers,  { 
83. 

X.  RIGHT  OF  SUFFRAGE  AND  REGIT. 
LATION  THEREOF  IN  GENERAL. 

{  I  (N.J.Sup.)  Prior  to  the  adoption  of 
Const  1776  women  had  no  legal  claim  to  vote. 
— Carpenter  v.  Cornish,  83  A.  31. 

{  7  (N.J.Sup.)  No  right  to  vote  was  confer- 
red on  females  by  Const.  1776. — Carpenter  v. 
Cornish,  83  A.  31. 

In  Const.  1776,  art.  4,  conferring  the  right  to 
vote  on  "all  inhabitants"  having  certain  quali- 
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fications,  the  qnoted  pbrase  is  limited  to  those 
haying  the  right  to  vote  before  the  adoption 
of  the  Constitution.— Id. 

In  Const  1776,  art.  4,  relating  to  qualifica- 
tions of  voters,  the  phrase  "claim  a  vote"  htld 
to  refer  to  a  lawful  claim  to  vote  at  the  time 
of  the  adoption  of  the  Constitution.— Id. 

jg  (N.J.Snp.)  Act  1807  (Bloomfield's  Laws, 
p.  33),  and  subsequent  statutes  excluding  fe- 
males from  the  right  to  vote,  are  not  in  con- 
travention with  Const  1776.— Carpenter  v. 
Cornish.  88  A.  31. 

Act  Feb.  23,  1844  (P.  L.  p.  Ill),  calling  for 
a  constitutional  convention  and  excluding  wo- 
men from  voting  for  delegates,  was  not  viola- 
tive of  Const.  1776.— Id. 

1 10  (N.J.Sup.)  Even  if  Act  1797  (Pater- 
son's  Laws.  p.  231)  permitted  females  to  vote, 
it  was  subsequently  repealed  by  Act  1807 
(Bloomfield's  Laws,  p.  33).— Carpenter  v. 
Cornish,  83  A.  31. 

VX.  NOMIKATIONS  ANB  PRIMABT 
ELECTIONS. 

g  126  (Pa.)  Under  Primary  Election  Act  Feb. 
17,  1906,  the  only  proper  method  of  voting  for 
persons  whose  names  are  not  printed  on  the 
ballot  is  to  insert  their  names  in  the  blank 
spaces  prepared  therefor. — In  re  Rodgers'  Con- 
tested Election,  83  A.  476. 

Vote  b^  sticker  affixed  so  as  to  obliterate  name 
of  opposing  candidate  k«ld  void. — Id. 

Where  a  ballot  is  marked  with  two  X's,  one 
printed  on  a  sticker  attached  to  the  ballot  and 
the  other  made  with  pencil  opposite  the  name 
printed  on  the  ballot  covered  by  the  sticker,  the 
intention  of  the  voter  is  not  shown  with  suffi- 
cient definiteness. — Id. 

Vn.  BALLOTS. 

i  tSO  (R.I.)  A  so-called  "hook"  and  a  Y 
shaped  mark,  made  by  voters  on  ballots,  hM 
legal  within  the  statute.— Clarke  v.  Joalin,  83 
A.  843. 

i  194  (Vt.)  Under  P.  S.  181,  providing  that, 
the  board  of  civil  authority  deciding  that  any 
double  or  irregular  marking  of  a  ballot  was 
made  to  identify  it,  it  may  be  rejected,  the 
inspectors  might  count  a  ballot  marked  with 
double  or  irregular  markings,  where  it  was  not 
impossible  to  determine  the  intent — Morgan  t. 
Deverannes,  83  A.  660. 

Z.  CONTESTS. 

g295  (R.I.)  Evidence  on  a  petition  to  con- 
test an  election  held  to  warrant  a  finding  that 
23  or  24  votes  cast  for  petitioners  were  not 
counted.— Clarke  v.  Joslin,  83  A.  843. 

1 299  (R.I.)  Upon  facts  in  an  election  con- 
test, held,  that  the  court  would  not  open  pack- 
ages and  recount  ballots,  although  it  would 
examine  them  if  they  could  be  identified. — 
Clarke  v.  Joslin,  83  A.  843. 

On  a  petition  in  the  nature  of  a  quo  war- 
ranto to  contest  an  election,  alleging  that  the 
town  council,  in  making  its  official  count,  re- 
fused to  count  certain  legal  ballots  in  favor 
of  petitioners,  the  court  cannot  assume  the 
functions  of  the  town  council,  and  recount  the 
whole  number  of  votes  cast  at  such  election. 
—Id. 

XL  VIOLATIONS  OF  ELECTION  LAWS. 

1 314  (N.J.Sup.)  A  judge  of  election  is  a  pub- 
lic officer  under  Revision  1898  (2  Comp.  St 
1910,  p.  2073),  on  whom  a  duty  is  imposed,  and 
the  deposit  by  him  of  a  ballot  of  a  voter  who 
has  been  challenged,  before  the  board  has  de- 
cided to  receive  the.  ballot,  makes  him  guilty  of 
a  misdemeanor  under  section  197  (2  Comp.  St. 
1910,  p.  2137).— State  v.  Lockman,  83  A.  689. 

1321  (N.J.Sup.)  A  judge  of  election,  under  an 
indictment  charging  him  with  illegally  deppsit- 
iog  a  ballot  in  the  box,  onnnot  question  the 
status  of  a  member  of  the  board  serving,  with- 


out objection,  and  who  voted  against  tbe  le-..^- 
tion  of  tbe  ballot— State  v.  Parker.  83  A.  «£•» 
{329  (N.J.Sup.)  The  court,  under  an  india- 
ment  against  a  judge  of  election,  charging  h.-- 
with  illegally  depositing  a  ballot  before  ti.'- 
election  board  had  voted  to  receive  it,  properl. 
refused  to  allow  defendant  to  show  a  cu!:t>>:-. 
to  permit  a  voter  to  swear  in  his  vote,  wb-r- 
the  board  was  evenly  divided. — State  y.  Park-  r, 
83  A.  690. 

ELECTRICITY. 

See  Contracts,  {  217;   Master  and  Ser%-ant.  -i 
243,  278. 

J  4  (Pa.)  Under  Act  March  19,  1903  (P.  I- 
34),  giving  electric  companies  power  to  <».- 
tract  with  each  other  for  the  nse  of  tbe  sact- 
poles,  wires,  and  conduits,  etc.,  a  l>orout;h  <.-»''- 
not  enjoin  an  electric  railway  company  fr.>,:i 
stringing  its  wires  on  the  poles  of  a  li^t.  hrit. 
and  power  company,  under  contract  vriih  tli-. 
latter,  on  streets  not  part  of  the  railway  ronu. 
— Borough  of  Houston  v.  Washington  &  C.  Kj. 
Co.,  83  A;  108. 

!  19  (Pa.)  In  an  action  against  an  ele(-tn<< 
light  company  for  injuries  from  an  eleotrw 
shock  caused  by  a  broken  electric  -wire  barr- 
ing from  the  fuse  box  and  imbedded  in  a  pi  •■ 
of  coal  in  which  plaintiff  was  shoveling,  evi- 
dence held  to  present  a  case  for  the  jurr  — 
Berstein  r.  Philadelphia  Electric  Co.,  83  A.  612. 

ELEVATORS. 

See  Landlord  and  Tenant,  |  169;    Negligence, 

EMBEZZLEMENT. 

See  Indictment  and  Information,  |  129. 

EMERGENCIES. 

See  Carriers,  {  99. 

EMINENT  DOMAIN. 

See  Constitutional  Law,  SI  48,  64;    Statntes, 
S  64. 

X.  NATURE,   EXTENT.  AND  DELEGA- 
TION OF  POWER. 

1 2  (RI.)  Gten.  Laws  1909,  c.  238,  H  7.  8, 
providing  for  the  appointment  of  commiaooo- 
ers  to  determine  the  appropriation  which  each 
city  in  the  Metropolitan  park  district  shall  pc- 
for  interest  and  sinking  fund  requirements,  an ! 
that  the  amount  required  each  year  from  exs 
city  shall  be  assessed  as  part  of  its  annna' 
tax,  held  not  violative  of  (jonst  art  1,  |  l<i. 
prohibiting^  taking  of  private  property  without 
compensation. — ^In  re  Opinion  of  the  Justices. 
83  A.  3. 

{  2  (Vt.)  There  is  analogy  between  the  pow- 
ers of  regulation  and  eminent  domain  to  the  <>t- 
tent   that   in   both   distinction   between   pubh-    i 
and  private  uses  lies  in  the  character  of  th«    ' 
use.— Rutland  By.,  Ught  &  Power  Co.  t.  Clar- 
endon Power  Co.,  83  A.  332. 

S9  (Conn.)  16  Sp.  Laws,  p.  490,  which  giv*  , 
a  committee  power  to  constmct  a  bridge  in  ■!.'  I 
town  of  Norwalk  and  to  acquire  the  neces<.-U:- 
lands,  etc.,  gives  the  committee  power  to  in>t  - 
tnte  a  proceeding  as  agents  of  the  town  ti 
condemn  the  necessary  land.— Town  of  Norwalc 
V.  Podmore.  83  A.  629. 

S  10  (DeLSup.)  26  Del.  Laws,  e.  189,  author 
ising  boulevard  corporations  to  exerci.<ie  tfa« 
power  of  eminent  domain,  held  not  invalid  be- 
cause it  does  not  expressly  state  that  the  pnbli<- 
shall  have  the  use  of  the  land  taken.— Clendani^: 
V.  Conrad,  83  A-  1036. 

f  13  (Vt.)  Existence  of  a  public  nse  is  a  pre- 
requisite to  the  right  to  exercise  the  rirht  of 
eminent  domain. — Rutland  Ry..  IJigfat  Sc  I'ower 
Co.  V.  Clarendon  Power  Co.,  83  A.  332. 

The  public  nse,  essential  t«  «cercise  of  the 
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right  of  eminent  domain,  appears  from  the  dbar- 
acter  of  the  business  and  is  to  be  safegaarded. 
—Id. 

Though  the  Legislature  cannot  make  that  pub- 
lic which  is  in  essence  private  as  affecting  the 
right  to  condemn  property,  it  can,  by  charter 
restrictions  and  provisions,  make  that  private 
'which  would  otherwise  be  public. — Id. 

1 17  (N.J.Ch.)  The  cutting  of  fire  lines  under 
authority  of  Laws  1909,  p.  102,  made  neces- 
sary because  of  the  establishment  and  opera- 
tion, under  public  authority,  of  a  railroad,  held 
an  invasion  of  the  landowner's  constitutional 
property  rights.— Vreeland  v.  Erie  R.  Co.,  83  A. 
384. 

i  19  (Del.Sup.)  Land  taken  for  construction 
of  a  boulevard,  under  26  Del.  Laws,  c.  189. 
held  to  be  taken  for  a  public  use,  and  hence  that 
act  does  not  violate  Const,  art.  1,  f  8. — Clen- 
daniel  v.  Conrad,  83  A.  1036. 

The  provisions  of  26  Del.  l.,aws,  c.  189,  au- 
thorizing boulevard  corporations  to  use  that 
portion  of  a  strip  of  land  acquired  under  that 
act  for  a  boulevard  not  devoted  to  a  road  for 
vehicles  or  any  other  lawful  purpose,  only  au- 
thorizes its  use  for  other  public  purposes,  and 
not  for  a  private  purpose. — Id. 

S  35  (Vt.)  A  corporation  engaged  in  generat- 
ing and  distributing  electric  current  for  power 
purposes  held  entitled  to  exercise  the  right  of 
eminent  domain. — Rutland  Ry.,  Light  &  Pow- 
er Co.  V.  Clarendon  Power  Co.,  83  A.  332. 

^47  (N.J.)  A  city  may  open  a  street  to  cross 
railroad  tracks  where  there  were  two  sidings 
used  to  store  empty  cars,  where  the  street  will 
not  deprive  the  railroad  company  of  the  bene- 
ficial use  of  the  sidings.— Paterson  &  R.  R. 
Co.  v.  Mayor  and  Aldermen  of  City  of  Pater- 
son, 83  A.  886. 

1 47  (Vt.)  Property  already  devoted  to  a 
public  use  cannot  be  taken  for  another  public 
use  without  legislative  authorit?,  whether  it 
was  acquired  by  condemnation  or  purchase. — 
Rutland  Ry.,  Light  &  Power  Co.  v.  Clarendon 
I'ower  Co.,  83  A.  332. 

The  term  "public  use,"  as  applied  to  con- 
demnation of  property  already  devoted  to  pub- 
lic use,  is  emiiloyed  in  the  sense  in  which  it  is 
used  in  the  law  of  eminent  domain. — Id. 

Acts  1910,  No.  347,  §  5,  held  not  to  authorize 
a  power  corporation  to  condemn  water  power 
and  rights  held  by  another  corporation  with  a 
purpose  to  devote  them'  to  a  public  use. — Id, 

§  55  (Del.Sup.)  Under  26  Del.  Laws,  c.  189, 
§1  142,  158,  101.  168,  boulevard  corporations 
are  required  to  devote  strips  of  land  acquired 
for  boulevard  purposes  to  a  public  use  within 
a  reasonable  time,  and  the  courts  may  enforce 
the  devotion  of  the  land  to  such  use. — Clendaniel 
y.  Conrad,  83  A.  1036. 

The  power  of  eminent  domain  cannot  be  ex- 
ercised, unless  the  property  taken  is  to  be  de- 
voted to  a  public  use  within  a  reasonable  time 
thereafter. — Id. 

§66  (Vt.)  Whether  a  given  locality  shows  a 
sufficient  demand  for  electric  current  to  war- 
rant grant  of  the  power  of  eminent  domain  to 
a  corporation  is  a  legislative  and  not  a  judi- 
cial question.— Rutland  Ry.,  Light  &  Power  Co. 
V.  Clarendon  Power  Co.,  83  A.  332. 

i  67  (Del-Sup.)  26  Del.  Laws,  c.  189,  author- 
izing boulevard  corporations  to  acquire  land  by 
condemnation  for  boulevard  purposes,  held  not 
invalid,  as  authorizing  the  acquisition  of  more 
property  than  is  necessary ;  that  being  a  ques- 
tion for  legislative  determination.— Clendaniel 
V.  Conrad,  83  A.  1036. 

II.   COMFENBATION. 

(B)  Taklav      or      ImJnrtnK      Property      an 
Ground  for  Compeniiatlon. 

184  (Me.)  The  right  of  a  lower  millowner  to 
the  natural  flow  of  a  river  is  a  property  right 


which  can  be  condemned  by  a  private  corpora- 
tion only  in  the  manner  required  in  condemn- 
ing other  property. — Hubbard  v.  Limerick  Wa- 
ter &  Electric  Co.,  83  A.  793. 

i  119  (Conn.)  Where  an  abutting  owner  has 
title  to  the  fee  of  the  highway,  an  improper 
use  of  the  highway  is  an  additional  servitude 
on  his  property  constituting  a  trespass  for 
which  be  may  recover  damages. — Cadwell  v. 
Connecticut  Co.,  83  A.  215.  444.  ' 

That  a  street  railway  is  constructed  with 
T-rails,  and  that  poles  and  wires  are  used  to 
transmit  the  power,  is  insufficient  to  show  any 
additional  servitude. — Id. 

{119  (N.J.Ch.)  At  common  law  an  owner 
may  prevent  the  stringing  of  wires  over  the 
highway,  in  which  he  owns  the  fee ;  and  a  stat- 
ute should  not  be  construed  as  taking  away 
this  right,  unless  it  does  so  clearly.— Blanchard 
v.  EJastern  Pennsylvania  Power  Co.,  83  A.  505. 

(O)  Peraonii  Bntltled  and  Payment. 

I  152  (N.J.)  In  condemnation  proceedings,  the 
proper  issue  is  the  value  of  the  land  as  a 
whole  regardless  of  particular  estates,  liens,  or 
easements  thereon.— Ilerr  y.  Board  of  Educa- 
tion of  Newark,  83  A.  173. 

The  owner  of  a  tract  not  taken  by  condemna- 
tion proceedings  cannot  be  allowed  damages  for 
the  condemnation  of  land  of  another  owner 
that  is  restricted  by  covenants  for  the  benefit 
of  the  tract  not  taken. — ^Id. 

III.  PROCEEDINOB   TO   TAKE   PROP- 
ERTY AND  ASSESS   COM- 
PENSATION. 

S  191  (N.J.  Sup.)  Where  the  statntes  require 
that  a  township  committee  consent  to  the  erec- 
tion of  a  telephone  line  or  the  designation  of  a 
route  through  the  township,  that  fact  must  ap- 
pear on  the  face  of  a  telephone  company's  peti- 
tion to  condemn.— Wray  v.  Mott.  83  A.  866. 

Allegations  of  a  telephone  company's  petition 
for  the  condemnation  of  the  right  to  put  tele- 
phones in  front  of  private  property  in  a  road 
held  sufficient. — Id. 

gl98  (N.J.Sup.)  Where  railroad  applies  for 
commissioners  to  condemn  lands,  the  justice  to 
whom  the  application  is  made  cannot  inquire 
into  the  motives  of  the  incorporators  of  the  rail- 
road, and  by  refusing  to  appoint  the  commis- 
sioners determine  that  the  franchises  are  non- 
ezistent.— Sisters  of  Charity  of  St.  Elizabeth 
V.  Morris  R.  Co.,  83  A.  487. 

§  198  (Vt.)  The  question  of  public  necessity 
in  a  condemnation  proceeding  is  one  of  fact. — 
Rutland  Ry.,  Light  &  Power  Co.  v.  Clarendon 
Power  Co.,  83  A.  332. 

{238  (N.J.)  Under  Act  1900  (2  Comp.  St. 
1910,  p.  2182),  the  owner  of  any  property  right 
in  land  to  be  condemned  may  appeal  from  the 
award  of  the  commissioners.— Herr  v.  Board  of 
Education   of  Newark,   83   A.  173. 

Where  the  petition  in  condemnation  proceed- 
ings makes  parties  the  owners  of  land  not  taken 
who  claim  a  right  by  reason  of  restrictive 
covenants  such  owners  may  appeal. — Id. 

IT.  REMEDIES  OF  OWNERS  OF 
PROPERTY. 

S27I  (Me.)  In  an  action  for  damages  for 
building  a  railroad  across  plaintiff's  land,  plain- 
tiff must  show  possession,  that  defendant  com- 
mitted the  alleged  acts  of  trespass,  and  result- 
ing damages.— Cilley  v.  Limerock  R.  Co.,  83  A. 
120. 

i  274  (Vt.)  An  injunction  against  condemna- 
tion proceedings  does  not  lie  when  the  matter 
relied  upon  for  the  injunction  may  be  urged 
as  a  defense  to  the  proceedings  themselves. — 
Rutland  Ry.,  Light  &  Power  Co.  t.  Clarendon 
Power  Co.,  83  A.  332. 

One   hydroelectric   company  held  entitled   to 
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sue  to  enjoin  another  from  prosecnting  pro- 
ceedings to  condemn  the  former's  water  power 
and  riglits  held  with  a  purpose  to  devote  them 
to  pulilic  use. — Id. 

{  277  (Me.)  Under  Priv.  and  Sp.  Laws  1907, 
c.  159,  as  amended  by  Priv.  and  Sp.  Laws  1909, 
c.  117,  an  owner  of  riparian  land  damaged  by 
construction  of  a  dam  above  by  a  water  and 
electric  company  Jield  not  required  to  submit 
a  claim  for  damages  under  the  statute,  where 
the  company  had  filed  no  plan  affecting  his 
property  as  required  by  tlie  statute. — Hubbard 
V.  Limericli  Water  &  Electric  Co.,  83  A.  793. 

§293  (Conn.)  Where  a  complaint  in  tres- 
pass by  an  abutting  owner  against  a  street 
railway  for  imposing  an  additional  servitude  on 
the  fee  of  the  highway  in  front  of  plaintiff's 
premises,  by  transporting  freight,  failed  to 
show  that  defendant  had  any  right  to  occupy 
the  highway,  and  its  charter  did  not  show  such 
right,  a  demurrer  was  improperly  sustained 
notwithstanding  Gen.  St  1902,  §  3840,  per- 
mitting street  railways  to  carry  baggage. — Cad- 
well  V.  Connecticut  Co.,  83  A.  215,  444. 

A  complaint  against  a  street  railway  com- 
pany for  trespass  on  a  highway  in  front  of 
plaintiff's  property  constituting  an  additional 
servitude  on  his  fee  in  the  bed  of  the  highway, 
which  alleges  that  defendant  is  operating  its 
railway  to  carrying  freight  exclusively,  and 
rnns  its  cars  from  terminus  to  terminus  with- 
out stopping,  shows  the  imposition  of  an  ad- 
ditional servitude  as  against  a  demurrer. — Id. 

T.   TITLE  OR  KIQHTS  ACQUIRED. 

S  3 1 8  (N. J.Sup.)  A  telephone  company,  on 
compensation  therefor  to  an  abutting  owner, 
may,  in  building  its  line  along  a  public  highway, 
trim  the  branches  of  trees  where  reasonably  es- 
sential to  the  proper  operation  of  its  line,  with- 
out nnnecessarlly  interfering  with,  or  destroy- 
ing, the  trees.— Wray  v.  Mott,  83  A.  866. 

{320  CN.J.Ch.)  Under  Eminent  Domain  Act 
(P.  L.  1900,  pp.  80-82,  85)  iS  3,  6,  7,  14,  and 
supplements  thereto.  Act  April  2,  1906  (P.  L. 
p.  99),  and  the  Constitution,  held  that  title  to 
condemned  land  as  between  the  owner  and  oth- 
ers than  petitioner  remained  in  the  owner  until 
tender  of  compensation,  and  hence  until  that 
time  is  subject  to  voluntary  or  involuntary  liens 
against  him. — In  re  Essex  County  Park  Com- 
niission,  83  A.  462. 

EMPLOYES. 

See  Master  and  Servant. 

ENTIRETY,  ESTATE  BY. 

See  Husband  and  Wife,  SI  14,  16. 

ENTRY. 

See  Jnry,  g  25. 

ENTRY,  WRIT  OF. 

See  Ejectment. 

EQUITY. 

See  Account;  Appeal  and  Error,  $$  79,  80,  82. 
220.  724,  742,  875,  803,  931;  Cancellation  of 
Instruments ;  Charities,  §§  20,  24 ;  Consti- 
tutional Law,  i  314;  Conversion;  Corpora- 
tions, a  487,  683  ;  Estoppel,  §§  52,  58;  In- 
junction; Insurance,  {  38;  Judgment,  §  416; 
Municipal  Corporations,  f  665;  Partition; 
Quieting  Title;  Reformation  of  Instruments; 
Specific  Performance;  Trusts;  WIUb,  gS  222, 
253. 

I.  JTTRISDICTION.   PRINCIPLES,  AND 
MAXIMS. 

(O  Prtnelplea  and  Maxims  of  Bqnltr. 

$  57  (N.X)  Equity  looks  upon  that  as  done 
which  ought  to  be  done. — Ogden  t.  Delaware 
Hiver  &  A.  R.  Co.,  83  A.  991. 


HL  PARTIES  A»D  PROCESS. 

8  117  (Vt.)  A  defendant  held  to  have  waiv»(f 
any  misjoinder  of  parties  defendant  in  tlie  bill 
by  not  demurring  or  raising  the  question  in  his 
answer.— Cunningham  v.  Blancliard,  83  A.  469. 

IV.  PLEADING. 

(A)  Orlvlnal   Bill. 

{  148  (Pa.;)  A  bill,  though  containug  vari- 
0U8  matter,  is  not  multifarious,  if  the  subject- 
matter  of  each  claim  is  substantially  the  sam*?. 
so  that  they  may  be  conveniently  considered 
together. — City  of  Pittsburgh  y.  Pittsburgh 
Rys.  Co.,  83  A.  67. 

{  ISO  (Pa.)  A  bill  in  equity  by  a  stockholder 
against  directors  and  officers  tor  accounting. 
and  for  an  accounting  against  another  company 
and  directors  for  a  loss  sustained,  ia  multi- 
farious.—KeUy  V.  Thomas,  83  A.  307. 

(D)  Repltestloa. 

g2l2  (N.J.Ch.)  Where  a  replication  is  filed 
without  objection  to  the  answer,  it  will  be  as- 
sumed that  defendant  answered  fully  all  of  the 
allegations  of  the  bill  in  accordance  with  the 
course  and  practice  of  equity. — Goodbodj  v. 
Delaney,  83  A.  988. 

<B)  Demurrer,    Bzceptlona,    and    Mottoas. 

{232  (N.J.)  A  demurrer  will  not  lie  to  the 
whole  bill  when  the  prayer  is  too  broad,  tat 
should  be  restricted  to  that  part  of  the  relief 
prayed  to  which  plaintiff  is  not  entitled. — Schuli 
V.  Ziegler,  83  A.  96& 

§237  (N.J.Ch.)  Where  defendant  faUy  an- 
swered the  bill  and  claimed  the  benefit  of  the 
facts  as  if  demurred  to,  the  demurrer  must  be 
considered  as  overruled  by  the  answer,  and  the 
questions  of  law  raised  by  it  must  be  determin- 
ed at  the  final  hearing  on  the  facts  disclosed  by 
the  evidence  in  support  of  the  answer. — Good- 
body   V.   Delaney,   83  A.  98a 

1 263  (N.J.)  A  motion  to  strike  ont  a  bill  lu- 
der  chancery  rule  213  is  in  the  nature  of  a  de- 
murrer.— Schulz  T.  Ziegler,  SS  A.  968. 

{263  (N.J.Ch.)  A  biU  will  not  be  strii^co 
for  multifariousness  unless  it  appears  on  its 
face  that  the  court  would  be  embarrassed  in 
making  a  decree  that  would  do  justice  to  all 
the  parties  on  the  facts.— City  of  Morristown  t. 
Morris  &  Somerset  Co.,  83  A.  178. 

Under  Rules  209  and  213,  a  motion  to  strike 
a  bill  because  it  did  not  set  out  an  equitable 
cause  of  action  is  insufficient,  where  the  defect 
does  not  plainly  appear  on  the  face  of  the  bill. 
— Id. 

{264  (N.J.Ch.)  A  motion  to  strike  an  an- 
swer, under  rule  213,  takes  the  place  of  excep- 
tions, and  may  be  based  on  scandal,  imperti- 
nence, or  insufficiency. — Synnot  v.  Kobbe,  S> 
A.  193. 

In  a  suit  to  foreclose  a  mortgage,  an  answer. 
alleging  in  one  part  that  defendants  were  not 
in  default  and  in  another  admitting  de&ult, 
but  pleading  a  waiver,  was  not  subject  to  a 
motion  to  strike  for  scandal,  impertinence,  or 
i  nsufficiency . — Id. 

Where  a  bill  to  foreclose  merely  alleged  that 
the  premises  were  conveyed  subsequent  to  the 
mortgage,  and  with  full  knowledge  thereof,  and 
that  the  interest  so  granted  was  subject  to  the 
lien  of  the  mortgage,  an  answer,  admitting  that 
the  conveyance  to  defendant  was  subject  to  » 
mortgage  of  $24,100,  and  denying  that  it  vaf 
subject  to  an  indebtedness  of  $26,600,  was  not 
subject  to  motion  to  strike,  but  raised  an  issue 
for  trial  as  to  the  amount  of  the  indebtedness. 
-Id. 

An  objection  that  the  facts  stated  in  an 
answer  do  not  make  out  a  defense  to  a  bill 
cannot  be  taken  advantage  of  on  motion  to 
strike.— Id. 
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(P)   Amended     and     Supplemental     Plead- 
lnK>  and  Revivor. 

1 288  (Vt.)  Equity  will  permit  amendments 
of  pleadings  to  correspond  with  tlie  case  as 
tried,  and,  wliere  a  feature  of  estoppel  is  with- 
in the  issues  as  tried,  an  amendment  of  the  an- 
swer setting  up  estoppel  to  conform  to  the 
proof  may  be  had.— Roberts  v.  W.  H.  Hughes 
Co.,  83  A.  807. 

V.  EVIUEMGE. 

S339  (Md.)  The  court.  In  a.  proceeding  for 
the  recovery  of  delinquency  tax  penalties,  where 
case  is  heard  on  petition  and  answer,  must 
consider  the  allegations  of  the  answer  as  true. 
— Blakistone  v.  State,  83  A.  151. 

IX.  MASTERS  AND  OOMMISSIOItERS, 
AHB  PROCEEDINGS  BE- 
FORE THEM. 

S399  (R.I.)  Under  Gen.  Laws  1909,  c.  289, 
I  17,  a  reference  to  a  master,  in  a  suit  to  re- 
move a  trustee  and  for  an  accounting,  to  state 
the  trustee's  accounts  and  report  particulars  re- 
garding the  estate  and  the  trustee's  dealings 
therewith,  held  not  objectionable  as  a  delegation 
of  the  court's  powers  to  the  master.— McAus- 
lan  V.  McAuslan,  83  A.  837. 

§401  (R.I.)  In  a  suit  to  remove  a  testa- 
mentary trustee  for  mismanagement,  and  for  an 
accounting,  where  the  answer  admitted  losses, 
but  sought  to  explain  them,  the  conrt  held 
to  have  properly  directed  reference  to  a  master 
to  state  the  trustee's  accounts  and  report  his 
dealings  with  the  trust  fund,  without  first  de- 
termining any  of  the  issues. — McAuslan  v.  Mc- 
Auslan, 83  A.  837. 

{  402  (R.I.)  Where  an  order  of  reference,  en- 
tered after  notice  and  hearing,  particularly 
defined  the  scope  of  the  reference,  it  was  not 
objectionable  as  referring  the  cause  before  tiie 
issues  were  framed. — McAuslan  v.  McAuslan, 
83  A.  837. 

i4IO  (R.I.)  Exceptions  to  a  master's  report 
cannot  be  considered,  unless  based  on  objections 
made  before  the  master. — McAuslan  t.  McAus- 
lan, 83  A.  837. 

X.   DECREE  AITP  EKFORCEMENT 
THEREOF. 

S  420  (Vt.)  A  final  decree  on  the  merits  of  a 
suit  in  equity  determines  the  rights  of  the  de- 
faulted defendants  as  if  no  decree  pro  confesso 
bad  been  entered.— Roberts  v.  W.  H.  Hughes 
Co.,  83  A.  807. 

S  427  (Md.)  A  specific  prayer  held  not  nec- 
essary to  warrant  equity  in  establishing  a 
trust — Book  Depository  of  Baltimore  Annual 
Conference  of  Methodist  Episcopal  Church  v. 
Trustees  of  Church  Rooms  Fund  of  Methodist 
Episcopal  Church,  83  A.  50. 

ERASURE 

See  WiUs,  U  196,  306. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error;  Criminal  Law,  §8  1032- 

1186. 

ESTABLISHMENT. 

See  Highways,  {  44. 

ESTATES. 

See  Descent  and  Distribution;  'Dower;  Execu- 
tors and  Administrators  ;  Husband  and  Wife, 
SS  14,  15;  Landlord  and  Tenant:  Life  Es- 
tates; New  Trial,  {  143 ;  Remainders;  Ten- 
ancy in  Common;   Wills. 

ESTOPPEL 

See  Certiorari,  {  56;  Corporations,  §  388;  Ded- 
ication, S  39;    Equity,  §  288;    Executors  and 


Administrators,  J  148;  Husband  and  Wife, 
i  129;  Injunction,  |  113;  Insurance,  i  770; 
Judgment,  H  540-720,  950;  Mortgages,  {  183. 

m.  EQiriTABIiE  ESTOPPEXm 

(A)  Natnre  and   Baaentlals   In   General. 

1 52  (N.J.)  A  person  by  his  inequitable  con- 
duct may  deprive  himself  of  a  right  he  might 
otherwise  lawfully  claim. — Snyder  Pasteurized 
Milk  Co.  V.  Burton,  83  A.  907. 

1 58  (N.J.)  A  buyer  merely  informing  the 
seller  that  be  bad  assigned  the  contract  of  sale 
held  not  estopped  as  against  the  seller  from 
asserting  that  he  had  not  assigned  it,  but  had 
merely  resold  the  goods  bought;  the  seller 
not  having  been  prejudiced  by  the  representa- 
tion.—Pope  V.  Ferguson,  83  A.  353. 

(B)  Qroandu  of  Katoppel. 

i  78  (Me.)  Defendant,  an  indorser  of  a  note, 
who  induced  plaintiff  to  indorse  by  deceiving 
her  into  believing  that  by  indorsing  below  his 
name  she  would  become  merely  a  surety  for 
him,  is  estopped  to  deny  that  be  assumed  the 
relation  of  principal  to  plaintiff.— Canney  v. 
Corey,  83  A.  662. 

(B)  Pleadlnv,  Bvldence,  Trial,  and  Re- 

view. 

§  115  (Vt.)  The  fact  that  a  defendant  claims 
a  larger  estoppel  against  plaintiff  than  the 
court  will  allow  does  not  prevent  defendant  re- 
ceiving such  benefit  from  his  claim  of  estoppel 
as  the  case  warrants. — Roberta  v.  W.  H. 
Hughes  Co.,  83  A.  807. 

EVIDENCE 

See  Adverse  Possession,  {  88;  Appeal  and  Er- 
ror, «  203,  209,  237,  273,  345,  362,  548,  842, 
926-934,  969,  970,  979,  1006,  lOlO,  1011, 
1033,  1048,  1050,  1051,  1053,  1056.  1066, 
1071,  1078,  1175,  1214:  Assault  and  Battery, 
Si  29,  92;  Assumpsit,  Action  of;  Bank- 
niptoy,  i  804;  Bills  Hiid  Notes.  H  116, 
r.04;  Bonds  8  ];^2;  Urihery;  Carriers,  IS 
It).'},  417;  Constitutional  I^w,  S  48;  Con- 
tracts, ii  28,  32'2.  34'J,  300;  Corpora  tiims, 
SS  4.^2.  51«;  Uriminnl  Law,  H  ^(14-^TZ, 
6H7-*]7(t.  763,  764,  78:1,  S23.  10;«i,  104.3.  1134, 
l\m.  1159,  1108-1170;  Customs  atid  UsaKOs; 
Damages,  S5  173.  1S5;  Death,  S  67  ;  Uedica- 
lion,  $1  43,  44;  Dt'tHisitions;  Divorop,  KJt  101>- 
l.^^:  Elec'tionsi,  H  2f).^,  320;  Electricity; 
Eminent  Domain,  |  271;  Equity,  |  339;  Ei- 
ceptionB.  Bill  of.  |  24 :  ExeciitorB  ami  Ad- 
ministrators. S^  4.';0,  510;  Frauds,  Statute 
of,  S  7(j:  Gift.";,  H  47,  40;  Ouaraiitv,  ji  89; 
Highways,  J  1H4;  Ilomicide,  Sji  152-253;  Hus- 
band and  Wife,  i  40%;  Indictment  and  In- 
formation, I  14 ;  Insurance,  §|  646,  665 ; 
Judgment,  g  68;  Judicial  Sales,  |  31 ;  Land- 
lord and  Tenant,  g  169;  Life  Estates,  g  15; 
Master  and  Servant,  it  40,  43,  155,  222,  264, 
265,  270,  276-286,  332;  Mortgages,  g  578; 
Municipal  Corporations,  gg  654,  819;  Negli- 
gence, gS  98,  121-134,  136;  New  Trial,  gg 
21,  68,  72,  93,  143:  Partnership,  g  54;  Pay- 
ment, g  6.5;  Penalties;  Physicians  and  Sur- 
feons,  g  18;  Pleading,  g  11:  Principal  and 
lurety,  g  159;  Railroads,  gg  347,  348,  442; 
Rape,  gg  36,  61;  Sales,  gg  181,  182,  428; 
Schools  and  School  Districts,  g  80:    Specific 


Performance,  g  39;  Statutes,  J  217 ;  Street 
Railroads,  gg  57,  112,  114.  117;  Taxation,  g 
499;  Trade-Marks  and  Trade-Names,  g  &3; 
Trial,  gg  33,  48,  1.39,  186,  194,  206,  252; 
Trover  and  Conversion,  g  40;  Trusts,  gg 
110,  372 :  Use  and  Occupation,  g  9 ;  Vendor 
and  Purchaser,  g  l.HO;  Wills,  gg  54,  166,  302, 
306,  440,  447;    Witnesses. 

I.  JUDICIAX.  NOTICE. 

g  44  (Md.)  The  Supreme  Court  will  take  ju- 
dicial notice  of  the  fact  that  a  judge  of  a  low- 
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er  court  of  record  died  on  a  particular  date.— 
Gross  V.  Wood,  83  A.  337;  Wood  r.  Rosenheim, 
Id.  341. 

n.   PBESUMPTIOKB. 

8  67  (N.J.  Sup.)  The  value  of  a  trunk  when 
delivered  to  an  initial  carrier  having  been  fixed, 
that  value  will  persist  when  delivered  to  an  ex- 
press company,  in  the  absence  of  testimony  to 
the  contrary.— Wichem  v.  United  States  Ex- 
press Co.,  83  A.  776. 

f  77  (Conn.)  The  circumstance  that  a  witness 
who  was  equally  within  the  control  of  both 
parties  was  not  called  in  a  hearing  on  the  pro- 
bate of  a  will  raised  no  presumption  against 
the  party  offering  the  will  and  having  the  bur- 
den  of  proof  that,  if  called,  the  witness'  tes- 
timony would  have  been  unfavorable. — CuUum 
V.  Colwell,  83  A.  686. 

XV.  REI.EVAirCT,MATERIAI.mr,Ain> 
COMPETENCY  IN  GENERAI.. 

(A.)  Facts  Im  lasue  and  Relevant  to  Inane*. 

i  99  (Conn.)  One  fact  is  relevant  to  another 
when  according  to  the  common  course  of  events 
the  existence  of  {he  one  taken  alone,  or  in  con- 
nection with  the  other,  renders  the  existence  of 
the  other  certain  or  more  probable. — Locke  v. 
Kraut,  83  A.  626. 

{112  (Conn.)  On  an  issue  as  to  what  price 
was  agreed  upon  for  masonry  work,  testimony 
as  to  the  reasonable  value  of  the  work  was 
properly  admitted  to  enable  the  court  to  de- 
termine which  contention  was  probably  true. — 
liocke  V.  Kraut,  83  A.  626. 

§  1 13  (R.I.)  In  assumpsit  for  breach  of  a  con- 
tract, where  plaintiff  seeks  to  recover  the  value 
«f  a  real  estate  option,  which  he  delivered  to 
defendants,  evidence  as  to  the  value  of  the  prop- 
erty covered  by  the  option  and  its  increase  in 
value  during  the  ten  years  preceding  the  trial 
and  the  reasons  for  such  increase  is  admissible. 
—Eastman  v.  Dunn.  83  A.  1057. 

.In  assumpsit  for  breach  of  a  contract,  where 
plaintiff  sought  to  recover  the  value  of  an  op- 
tion which  he  had  transferred  to  defendants, 
evidence  as  to  what  plaintiff  might  have  ob- 
tained from  other  parties  for  the  option  is  im- 
material.— Id. 

la  assumpsit  for  breach  of  contract,  evidence 
that  the  owner  of  the  land  involved  had  provi- 
«U8ly  given  an  option  for  a  less  amount  held 
immaterial. — Id. 

J  1 14  (Conn.)  It  has  no  tendency  to  prove 
validity  of  plaintiff's  claim  against  the  defend- 
ants that  a  third  person,  as  part  consideration 
of  defendant's  transfer  of  property,  agreed  to 
pay  the  claim,  if  it  should  be  established. — 
Lander  v.  Persky,  83  A.  209. 

§  116  (R.I.)  Evidence  of  a  notice  served  by 
plaintiff  on  defendants  when  referred  to  by 
them  in  subsequent  conversations  had  with 
plaintiff  •held  admissible  to  explain  such  conver- 
sations.— Eastman  v.  Dunn,  ^  A.  1037. 

(B)  Ren  Geatn. 

S  121  (Pa.)  On  an  issue  as  to  the  charac- 
ter of  defendant's  occupancy  of  certain  land, 
his  declarations  while  in  possession  accompa- 
nying his  acts  and  the  understanding  of  his 
neighbors  held  admissible  as  res  gestae. — Green- 
wich Coal  &  Coke  Co.  v.  Learn,  83  A.  74. 
°  S  122  (Md.)  In  an  action  for  negligence  caus- 
ing the  fright  and  running  away  of  the  plain- 
tiff's mules,  and  his  injury,  the  declaration  of 
the  driver  of  the  wagon  from  which  bales  of 
paper,  which  caused  the  fright,  had  fallen, 
made  near  where  the  bales  fell  off  end  just 
before  they  did  so,  were  admissible  where  there 
was  evidence  that  the  driver  was  the  agent  of 
the  defendant,  as  declarations  in  the  course  of 
his  employment,  as  part  of  the  res  gestse. — 
Cecil  I'aper  Co.  v.  Nesbitt,  83  A.  254. 

f  126  (Md.)  A  declaration  as  to  the  cause  of 
an  accident,  made  by  the  injured  person  after 


removal  to  a  hospital,  was  not  admissible  am  a 
part  of  the  res  gestK.— State  t.  Baltimore  & 
O.  R.  Co.,  83  A.  166. 

(D)  Mstcplalltr. 

i  145  (Md.)  The  rule  admitting  proof  of  col- 
lateral facts  when  they  illustrate  the  question 
in  issue,  held  subject  to  the  qualification  that 
the  time  must  not  be  too  rempte. — Maryland 
Electric  Rys.  Co.  t.  Beasley,  83  A.  157. 

(B)  Competeney. 

1 151  (R.I.)  In  assumpsit  for  breach  of  a  con- 
tract, where  the  consideration  moving  from 
plaintiff  was  a  lease  obtained  under  an  opti.in 
held  by  plaintiff,  evidence  as  to  why  plaintiif 
did  not  accept  the  option  before  making  th<' 
agreement  with  defendants  held  inadmissible. — 
Eastman  v.  Dunn,  83  A.  1057. 

{  156  (DeLSuper.)  A  question  as  to  wheth- 
er there  was  any  hidden  or  obscure  danger 
about  a  machine  on  wliich  an  employ^  was 
working  when  injured  was  properly  exclnded. 
where  plaintiff  was  not  permitted  to  show  that 
the  machine  was  dangerous. — Seininaki  y.  Wil- 
mington Leather  Co.,  S3  A.  20. 

V.  BEST  AND  SECONDARY  EVXDEHCE. 

{  158  (Pa.)  In  an  action  against  a  railroad 
for  overcharge  of  freight  rates,  it  was  error 
to  permit  testimony  as  to  the  contents  of  rec- 
ord cards  indicating  that  some  cars  had  l>een 
actually  weighed ;  the  cards  themselves  b*?J3: 
the  best  evidence.— Joynes  v.  Pennsylvania  R. 
Co.,  83  A.  318. 

f  158  (R.I.)  The  records  of  the  town  were  Otf 
best  evidence  of  the  fact  that  no  appropria- 
tion had  been  made  to  pay  salary  and  fees  of 
the  town  sergeant,  chief  of  police,  and  doe 
officer.— Trainor  v.   Lee,  83  A.  847. 

i  185  (R.I.)  A  notice  when  served  in  dupli- 
cate may  be  proven  by  the  productir>n  of  tli* 
duplicate  by  the  one  giving  the  notice.  e»en 
though  he  does  not  requesc  those  served  to 
produce  the  original.— Eastman  v.  Dunn,  83  A. 
1057. 

VL  DEMONSTRATIVE    EVIDENCE. 

I  194  (Md.)  In  an  action  for  the  death  of  a 
person  struck  by  an  engine,  a  shoe  worn  by  de- 
cedent at  the  time  of  the  injury  held  inadmls- 
sible  in  evidence.— State  v.  Baltimore  &  O.  B. 
Co.,  83  A.  166. 

Vn.  ADMISSIONS. 

(A)  Nature,  Form,  and  lacldcata  la  Gen- 

eral. 

§200  (Vt.)  Evidence  of  defendant's  admis- 
sions, whether  in  a  former  trial  or  out  of  court, 
are  admissible  against  him. — Lynch's  Adm'r  v. 
Murray,  83  A.  746. 

I  201  (R.I.)  In  assumpsit  for  breach  of  a  con- 
tract, where  plaintiff  sought  to  recover  the 
value  of  an  option  under  which  defendants  had 
obtained  a  lease,  evidence  of  the  price  at  whith 
defendants  held  the  lease  was  admissible  as  ao 
admission. — E^astman  v.  Dunn,  83  A.  1067. 

(B)  By    Parties    or    Otiiera    latereated    i> 

Event. 

{222  (Pa.)  Admissions  by  a  party  againn 
interest,  whether  verbal  or  written,  including 
admissions  in  affidavits  of  defense,  are  admis- 
sible to  sustain  or  defeat  the  cause  of  action.— 
City  of  Pittsburgh  v.  Pittsburgh  Rys.  Co.,  83 
A.  273. 

(D)  Bt  Aarenta  or  Other  Repreaentatlvea. 

{ 242  (R.I.)  Defendants  held  joint  agents  for 
one  another  in  certain  matters,  and  so  evidence 
of  acts  done  by  plaintiff  at  the  request  of 
one  of  them  was  admissible. — E^astman  t. 
Dunn,  83  A.  1057. 
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VHX.  DEOIiAKATIONS.  I 

<A)  Nstvre,  Form,  and   InrfaentB  !■  0««- 
eral. 

1 266  (R.I.>  Evidence  that  defendanta  to  pre- 
■vent  plaintiff  from  bringing  suit  told  him  he 
had  no  chance  to  win  because  they  had  reheare- 
«^  their  story,  and  would  swear  him  out  of  the 
courthouse  if  necessary,  held  admissible  on  the 
grounds  of  public  policy.— Eastman  v.  Dunn,  83 
A.  1057. 

(B)   Proof  and  Bfleot. 

1313  (Pa.)  The  delivery  of  a  gift  may  be 
proved  by  the  declarationa  of  the  donor.— 
Leitch  V.  Diamond  Nat.  Bank  of  Pittsburgh, 
83  A.  4ia 

X.  DOOUMEITTABT  EVTDENOE. 

<0)  Prlvs«e  Wrltlncs  and  Publications. 

g353  (R.I.)  An  assignment,  purporting  to 
have  been  made  and  signed  by  plaintiff,  who  re- 
fused to  admit  his  signature  thereto,  fceW  ad- 
missible as  tending  to  show  his  signature.— Old- 
ham V.  Oldham,  83  A.  265. 

§359  (Md.)  The  admission  in  evidence  of 
photographs  held  not  ground  for  reversal, 
though  there  had  been  some  change  in  the 
subject  before  they  were  taken.— Maryland 
Electric  Rys.  Co.  v.  Beasley,  83  A.  157. 

XI.  PAROX.    OR    EXTRINSIC    EVI- 
DENCE AFFECTING  WRITINGS. 

<A)  Contradletlns,  VarylnR,  or  Adding  to 
Termn   of  TVrltten    In«trnment. 

{423  (Vt)  Persons  signing  their  names  on 
the  back  of  a  note  may  show  that  they  are  in- 
dorsers,  and  liable  only  as  such.— WoodsviUe 
Guaranty  Savings  Bank  v.  Rogers,  83  A.  537. 

<C)  Separate    or    Snbaequent    Oral    Acree- 
ment. 

$441  (Pa.)  AflSdavit  of  defense  in  action  on  a 
written  contract  for  goods  sold,  setting  up  a 
prior  parol  agreement,  differing  from  the  writ- 
ten contract  without  any  offer  to  prove  that  the 
parol  terms  were  omitted  by  fraud  or  mistake, 
simply  averring  that  defendant  was  too  busy  to 
read  and  took  the  clerk's  word,  and  not  aver- 
ring that  the  clerk  misrepresented  the  facts, 
was  insufficient.- Lenten  Brick  Co.  v.  Killen, 
83  A.  576. 

f  442  (Vt.)  A  written  agreement  that  the  bal- 
lance  of  the  proceeds  of  -  a  foreclosure  sale 
should  be  applied  on  the  note  secured,  and  that 
whatever  should  be  collected  on  a  note  owned 
Iff  the  maker  and  delivered  to  the  payee  should 
also  be  indorsed,  held  a  complete  agreement, 
which  could  not  be  contradicted  by  a  con- 
temporaneous oral  agreement  of  a  discharge  of 
the  maker  from  liability. — WoodsviUe  Guaranty 
Savings  Bank  v.  Rogers,  83  A.  537. 

(O)   Constrnctlon   or    Application    of  Lan- 
amave  of  IVrttten  Inatrament. 

{458  (Conn.)  Oral  negotiations  between  par- 
ties before  letters  constituting  a  contract  were 
written  are  competent  to  show  the  circam- 
stances  under  which  they  were  written  as  an 
aid  to  their  interpretation. — Grant  v.  New  De- 
parture Mfg.  Co.,  83  A.  212. 

{461  (R.I.)  Evidence  as  to  the  intention  of 
persons  filing  a  plat  to  dedicate  land  appear- 
ing thereon  to  have  been  set  aside  for  street 
purposes  is  inadmissible. — Brown  v.  Curran,  83 
A.  515. 

XH.   OPINION  EVIDENCE. 

(A)  Conclnalona     and     Opinion*     of     Wlt» 
nesses  In  General. 

§471  (DeLSuper.)  A  question  in  an  em- 
ploye's action  for  personal  injuries,  "Was  or 
was  not  that  machme  on  the  day  of  the  ac- 
cident a  dangerous  machine?"  will  be  excluded 


as  calling  for  an  opinion. — Seininski  v.  Wil- 
mington Leather  Co.,  83  A.  20. 

§472  (DeLSuper.)  A  question  as  to  whether 
one  could  work  at  a  machine  without  knowing 
that  there  was  a  knife  in  the  machine  was 
properly  excluded  as  calling  for  a  matter  which 
was  for  the  jury  to  determine. — Seininski  v. 
Wilmington  Leather  Co.,  83  A.  20. 

A  question  as  to  whether  an  employ^  could 
have  been  warned  or  instructed  was  properly 
excluded,  as  calling  for  a  matter  which  was 
for  the  jury.— Id. 

§  4741/2  (Md.)  In  an  action  for  negligence 
causing  the  fright  and  running  away  of  plain- 
tiff's mules,  evidence  as  to  how  mules  will  act 
when  approaching  an  object  calculated  to  fright- 
en them,  whether  the  witness  had  ever  observed 
a  mule  to  frighten  at  an  object,  and  as  to 
what  was  their  conduct  under  the  circumstances, 
was  properly  refused  as  evidence  of  matters  oc- 
curring in  the  coibmon  business  of  life,  con- 
cerning which  the  jury  was  competent  to  draw 
inferences  from  the  facts  without  hearing  opin- 
ions of  witnesses.— Cecil  Paper  Co.  v.  Nesbitt, 
83  A.  254. 

$501  (Md.)  The  testimony  of  experienced 
engineers  familiar  with  the  tracks  and  a  switch 
where  a  person  was  struck  by  an  engine  held 
properly  excluded  where  the  testimony  was  not 
confined  to  the  conditions  existing  at  time  of 
accident,  as  described  by  engineer.— State  v. 
Baltimore  &  O.  R.  Co.,  &  A.  166. 

(B)  Sableets  of  Expert  Testimony. 

$  505  (R.I.)  Expert  witnesses  cannot  testify 
as  to  the  value  of  the  opinions  of  other  experts. 
—Eastman  v.  Dunn,  83  A.  1057. 

(518  (R.I.)  In  assumpsit  for  the  breach  of 
a  contract,  where  plaintiff  sought  to  recover 
the  value  of  an  option  which  he  had  delivered 
to  defendants  as  his  part  of  a  consideration  and 
under  which  a  lease  was  taken,  a  witness' 
opinion  of  the  differences  between  the  option 
and  the  lease  was  properly  exclnded,  for  such 
a  course  would  make  the  witness  a  judge  of  the 
materiality  of  the  variations. — Eastman  v.  Dunn, 
83  A.  1057. 

$  534  (R.I.)  In  assumpsit  for  breach  of  a  con- 
tract, where  plaintiff  sought  to  recover  the 
value  of  an  option  which  he  delivered  to  de- 
fendants as  his  part  of  the  consideration,  it 
was  proper  to  refuse  to  allow  a  real  estate  ex- 
pert to  testify  as  to  whether  he  had  ever  known 
of  an  option  being  sold  for  a  considerable  sum. 
—Eastman  v.  Dunn,  83  A.  1057. 

(C)   Competency  of  Experts. 

SS3S  (Md.)  In  an  action  for  negligence  caus- 
ing the  running  away  of  the  plaintiff's  mules 
and  his  consequent  injury,  expert  evidence  as 
to  the  characteristics  of  mules  was  properly 
refused  in  the  absence  of  any  foundation  es- 
tablishing the  witness'  claim  to  expert  knowl- 
edge.—Cecil  Paper  Co.  v.  Nesbitt,  83  A.  254. 

i  545  (R.I.)  Where  a  real  estate  broker  is  tes- 
tifying as  to  the  value  of  an  option,  evidence 
showing  his  familiarity  with  the  property  and 
its  increase  in  value  in  the  past  is  admissible 
to  show  his  competency  as  an  expert. — Eastman 
V.  Dunn,  83  A.  1057. 

S  546  (N.J.Sup.)  The  competency  of  a  witness 
to  give  expert  testimony  being  a  question  for 
the  court,  the  overruling  of  question  calling  for 
an  opinion  by  the  court  on  its  own  motion, 
where  the  opposite  party  had  Interposed  no 
objection,  did  not  deprive  the  person  offering 
the  evidence  of  any  substantial  right. — Elec- 
tric Park  Amusement  Co.  v.  Psichos,  83  A.  766. 

Where  a  witness  Is  called  aa  an  expert,  the 
question  whether  he  is  qualified  is  for  the  court, 
and  counsel  cannot,  by  express  or  implied  waiv- 
er of  proof  of  such  qualification,  deprive  the 
court  of  its  rieht  to  pass  on  the  competency  of 
the  witness. — Id. 
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$546  (R.I.)  The  determination  of  the  compe- 
tency of  expert  witnesses  rests  largely  in  the 
discretion  of  the  trial  court— E}a8tman  t.  Dunn, 
83  A.  1067. 

(D)  Bxamlnatlon  of  Bxperta. 

i  553  (R.I.)  A  hypothetical  question  which  in- 
cludes statements  of  fact  not  in  accord  ^ith 
the  testimony  is  rightfully  excluded. — Eastman 
V.  Dunn,  83  A.  1057. 

Xm.  EVXDEMCE  AT  FORMER  TRIAI. 
OR  IN  OTHER  PROCEEDING. 

!  578  (Vt.)  In  an  administrator's  action  to 
set  aside  a  fraudulent  conveyance  by  decedent 
l>ecause  of  an  alleged  deficiency  of  assets,  evi- 
dence as  to  the  testimony  of  decedent  in  a  for- 
mer stiit  by  him  against  the  same  defendant 
to  set  aside  the  conveyance  ^eld  admissible; 
there  having  been  adequate  cross-examination. 
— Lynch's  Adm'r  v.  Murray,  83  A.  746. 

It  is  sufficient  to  admit  in  evidence  testimony 
talcen  at  a  former  trial,  where  the  witness  is 
dead  at  the  subsequent  trial,  that  the  issues 
were  sulwtantially  the  same  so  that  the  cross- 
examination  was  adequate  in  the  former  trial. 
-Id. 

XIV.  WEIGHT  AND  SUFFICIENCY. 

(588  (DeLSuper.)  In  determining  the  weight 
of  the  testimony  and  credibility  of  witnesses, 
the  jury  should  consider  the  apparent  fairness 
and  interest  or  bias  of  the  witnesses,  together 
with  their  opportunity  to  see  and  know  of  the 
accident.— Spahn  v.  People's  Ry.  Co.,  83  A.  27. 

§588  (Md.)  The  testimony  of  a  witness  held 
unworthy  of  credit.— Maryland  Electric  Rys. 
Co.  V.  Beasley,  83  A.  157. 

§  598  (Del.Super.)  It  is  the  duty  of  the  jury, 
where  the  evidence  is  conflicting,  to  reconcile 
it,  if  possible,  but  if  impossible,  to  decide  in 
favor  of  that  party  whose  evidence  prepon- 
derates.—Spahn  V.  People's  Ry.  Co.,  83  A.  27. 

EXAMINATION. 

See  Witnesses,  f§  240-306. 

EXCEPTIONS. 

See  Appeal  and  Error,  H  70,  254-274,  730,  761, 
970,  §79,  1005,  1078;    Equity,  S  410. 

EXCEPTIONS.  BILL  OF. 

See  Appeal  and  Error,  fj  548,  664,  671,  761, 
1078. 

I.  NATURE,  FORM.  AND  CONTENTS 
IN  GENERAL. 

I  24  (Md.)  Each  ruling  on  evidence  must  be 
presented  by  a  separate  bill  of  exceptions.— 
Hagerstown  Brewing  Co.  v.  Gates,  83  A.  570. 

n.  SETTLEMENT,   SIGNING,  AND 
FILING. 

1 38  (Md.)  Under  rule  32  of  the  circuit  court 
for  Howard  county,  an  appeal  held  properly  dis- 
missed for  appellant's  failure  to  have  the  bills 
of  exception  submitted  or  signed  during  the 
trial  term.— Sieling  v.  Brunner,  83  A.  1032. 

i  39  (Me.)  Petitioner's  right  to  writ  of  re- 
view is  not  lost  by  laches  in  delaying  presenta- 
tion of  a  bill  of  exceptions  before  trial  judge 
died,  where  be  had  five  days  left  within  which 
to  present  the  bill  under  an  allowance  of  time. 
— ^McDonough  v.  Blossom,  83  A.  323. 

§40  (Md.)  An  order  extending  the  time  to 
file  a  bill  of  exceptiona  held  to  take  effect  im- 
mediately, and  to  extend  the  time  to  a  specified 
date  witbont  reference  to  the  terms  employed 
in  designating  the  d^  to  which  the  time  was 
extended.— Gross  v.  Wood,  83  A.  337;  Wood  v. 
Rosenheim,  Id.  341. 

{40  (Md.)  Where  the  time  for  filing  a  bill 
Of  exception*  was  extended  nntil  80  days  after 


the  motion  for  a  new  trial  was  heard  and  d-> 
termined  by  the  court,  an  entry  reciting  "new 
trial  to  be  granted  unless  plaintiff  agree  to  a 
reduction  of  the  verdict"  was  not  a  complete 
determination,  and  the  30  days  did  not  begin  (o 
run  until  the  motion  for  new  trial  was  actual- 
ly overruled.— H.  J.  McOrath  Co.  v.  Marcfaant. 
83  A.  912. 

I  51  (Md.)  The  correctness  of  a  WU  of  excep- 
tions must  be  determined  by  the  trial  jndge, 
where  the  parties  are  unable  to  agree.^-Groas  v. 
Wood,  83  A.  337;   Wood  v.  Rosenheim,  Id.  341. 

EXCESSIVE  DAMAGES. 

See  Damages,   {  132. 

EXECUTION. 

See  Garnishment;  Justices  of  the  Peace,  I  135; 
Mortgages,   {  529. 

m.  ISSUANCE.  FORM,  AND  REQUI- 
SITES OF  WRIT. 

i  76  (Pa.)  Writ  of  execution  on  Judgment  en- 
tered on  warrant  of  attorney  accompanying 
bond  and  mortgage  after  the  mortgagpr  haj 
parted  with  title  held  not  a  writ  within  Art 
April  23,  1903  (P.  L.  261),  requiring  filing  with 
the  praecipe  of  affidavit  of  ownership. — Keene 
Home  V.  Startzell,  83  A.  584. 

IV.  LIEN,  LEVY  OR  EXTENT.  AND 
CUSTODY  OF   PROPERTY. 

§  112  (Del.Super.)  Where  a  sheriff  made  an 
actual  levy  under  an  execution,  and  on  the 
same  day  received  notice  of  the  issuance  of  a 
prior  execution  under  another  judgment,  and 
the  prior  execution  was  delivered  to  him  by 
the  officer  receiving  it,  the  sheriff  could  not 
make  a  levy  under  the  prior  execution. — ^In  re 
J.  R.  Richardson  Co.,  83  A.  1034. 

XI.  EXECUTION  AGAINST  THE 
PERSON. 

{451    (R.L)  Poor  debtors  held  not   entitled 

to  prevail  on  a  second  petition  for  discharge, 
where  they  fail  to  show  on  the  second  petition 
that,  after  their  first  petition  was  denied  on 
the  ground  that  they  had  fraudulently  convey- 
ed their  property,  they  restored  the  property 
to  an  assignee  for  creditors,  to  whom  the  debt- 
ors transferred  their  property  subsequent  to 
such  decision.— Santangini  v.  Bliss,  83  A,  US. 

EXECUTIVE  POWER. 

See  Constitutional  Law,  {  50. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Appeal  and  Error,  §{  353,  931,  1017;  Bilb 
and  Notes,  {  366;  Charities,  {  21;  Courts; 
Descent  and  Distribution;  Limitation  of  Ac- 
tions, §1  125,  175;  Mortgages,  {  292;  Trusts, 
§!  38,  162;    Wills;    Witnesses,  §  178. 

m.  ASSETS.  APPRAISAli.  AND  IN. 
VENTORY. 

S  57  (Vt.)  The  amount  of  debts  against  de- 
cedent's estate  is  not  the  only  item  to  be  con- 
sidered in  determining  whether  there  was  a 
deficiency  of  assets  so  as  to  authorize  the  ad- 
ministrator to  sue  to  set  aside  a  fraudulent 
conveyance,  in  view  of  the  statute  providing 
for  allowance  of  administration  expenses  before 
determination  of  the  amount  available  for  debt. 
—Lynch's  Adm'r  t.  Murray,  83  A.  746. 

An  administrator  may  sue  under  P.  S.  2863. 
to  set  aside  a  fraudulent  conveyance  by  dece- 
dent, if  there  be  a  deficiency  of  assets  any  time 
during  his  administration. — Id. 

P.  S.  2863,  authorising  an  administrator  in 
case  of  a  deficiency  of  assets  to  maintain  a 
suit  to  set  aside  a  fraudulent  conveyance  by 
decedent,  should  be  Ubermlly  oonstnied.— Id. 
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IV.  COZXEOTIOir  Aim  mahaobmxnt 
OF  ESTATE. 

<B)  Real  Property   sad  Iat«rcs«a  Therela. 

8  138  (N.J.Ch.)  Though  an  ezecator  be  en- 
titled under  a  will  to  exercise  a  power  of  sale 
witnout  judicial  approval,  a  substituted  admin- 
istrator must  procure  approral.— Randall  ▼. 
«ray,  83  A.  482. 

{  138  (Pa.)  Orphans'  Court  \eU  authorized 
under  Act  April  13,  1854  (P.  L..  368),  to  con- 
firm the  sale  of  realty  by  executors  for  payment 
of  debts,  made  without  order  of  court. — Don- 
nelly V.  Byers,  83  A.  296. 

1 148  (Pa.)  A  purchaser  of  real  estate  from 
«xecutor8  and  trustees,  on  sale  without  order  of 
court,  after  ratification  by  orphans'  court, 
when  all  persons  interested  appeared,  and  the 
fund  from  the  sale  having  been  distributed  and 
a  dividend  paid  creditors,  held  not  entitled  to 
question  the  validity  of  the  sale  i^  an  action 
on  bond  for  the  price.— Donnelly  t.  Byers,  83 
A.  296. 

-Vl.  AX.I.OWA1TCE  AND  PAYMENT  OF 
CIJUM8. 

(D)  Priorities  and  Parmeat. 

{281  (R.I.)  Under  Court  and  Practice  Act 
1906,  I  891,  an  executor  Md  not  warranted  in 
paying  a  claim  disallowed  and  sued  on  where 
the  action  was  made  one  against  the  estate  by 
amendment  more  than  six  months  after  disal- 
lowance.— Carney  v.  Hawkins,  83  A.  327. 

VH.  DISTRIBTmON  OF  ESTATE. 

{291  (Md.)  An  admission  by  an  executor 
in  an  account  that  the  estate  was  subject  to 
distribution  ^eld  an  admission  that  all  debts  of 
testator  were  paid  and  was  an  assent  to  the 
bequest— Sloan  v.  Sloan,  83  A.  38. 

{314  (Md.)  After  assent  to  legacy  by  ex- 
ecutor, legatees  held  entitled  to  sue  the  ex- 
ecutor at  law,  without  further  action  by  the 
orphans'  court,  making  it  improper  to  submit 
issue  to  the  superior  court  as  to  the  indebted- 
ness of  the  executor  to  the  estate. — Sloan  t. 
Sloan,  83  A.  38. 

Vm.  SALES  AND  CONVEYANCES  UN. 
DER  ORDER  OF  COURT. 

(B)  Applleation  and  Order. 

1339  (N.J.Ch.)  On  application  to  sell  land 
under  a  testamentary  power,  parties  interested 
bave  a  right  to  be  heard,  either  before  the  ap- 
plication is  made  or  afterwards,  when  the 
court  fixes  a  time  to  hear  them.— Randall  t. 
<ira.y,  83  A.  482. 

(O)   Bale. 

{  386  (Pa.)  A  daughter  of  a  decedent,  who  ao- 
'quiesced  in  the  purchase  by  her  mother  of 
land  of  the  deceased  and  received  an  annuity 
from  such  property  under  her  mother's  will  for 
10  years,  held  not  entitled  to  claim  as  an  heir 
Interest  in  the  land.— George  v.  Safe  Deposit  ft 
Trust  Co.  of  Pittsburgh,  83  A.  294. 

X  ACTIONS. 

(431  (R.I.)  Filing  a  claim  in  the  probate 
court,  as  required  by  Oen.  Laws  1909.  c.  314, 
{  3,  and  Court  and  Practice  Act  1905,  {  883,  is 
a  condition  precedent  to  plaintiff's  maintenance 
of  action  against  an  .administrator. — ^Andrews 
T.  O'ReUly,  83  A.  119. 

Where  a  claim  was  not  filed  in  the  probate 
court,  it  was  the  right  and  duty  of  the  court, 
on  motion  by  defendant's  administrator, 
bronght  to  the  action  by  process,  to  dismiss 
the  action. — ^Id. 

{432  (Vt.)  The  fact  that  if  decedent's  exec- 
utor had  accounted  for  personalty  coming  into 
his  possession,   or  if  his  bondsmen  had  been 


sned  for  failure  to  do  so,  there  would  have 
been  no  deficiency  of  assets,  is  not  a  defense 
to  an  action  by  decedent's  administrator  de  bo- 
nis non  to  set  aside  a  fraudulent  conveyance 
by  decedent  to  replenish  a  deficiency  of  assets. 
— Lynch's  Adm'r  v.  Murray,  83  A.  746. 

{ 450  (Vt.)  In  an  administrator's  action  to 
set  aside  a  fraudulent  conveyance  by  decedent 
based  on  a  claim  of  deficiency  of  assets,  evi- 
dence of  the  files  in  a  former  action  brought  by 
decedent  and  continued  by  his  executor  and  ad- 
ministrator to  set  aside  the  conveyance  held 
admissible  as  showing  the  extent  of  the  litiga- 
tion and  the  amount  of  fees  and  charges. — 
Lynch's  Adm'r  v.  Murray,  83  A.  746. 

S  45 1  (Vt)  In  an  administrator's  suit  to  set 
aside  a  fraudulent  conveyance  by  decedent,  it 
was  not  necessary  for  the  master  to  audit  the 
various  bills  upon  which  he  reported  on  the 
question  of  deficiency  of  assets;  he  having  re- 
ported bills  for  administration  expenses  to 
double  the  amount  of  assets. — Lynch's  Adm'r  r. 
Murray,  83  A.  746. 

{456  (Yt)  The  expenses  of  litigation  includ- 
ing attorney's  fees  brought  by  an  administra- 
tor under  P.  S.  2863,  to  set  aside  a  fraudulent 
conveyance  by  decedent  in  case  of  a  deficiency 
of  assets,  may  be  set  aside  out  of  the  property 
fraudulently  conveyed. — Lynch'a  Adm'r  ▼.  Mur- 
ray, 83  A.  746. 

XI.  ACCOUNTINO  AND  SETTI.EMENT. 
(D)  Compenaatlon. 

{ 490  (Fa.)  A  bequest  to  one  named  as  ex- 
ecutor is  presumably  a  bounty,  and  not  com- 
pensation for  services  to  be  rendered,  unless  it 
appears,  expressly  or  by  clear  implication,  that 
the  testator  intended  that  the  legacy  should  be 
in  lieu  of  commissions. — In  re  Fox's  Estate,  83 
A.  613. 

Executors  held  not  entitled  to  commissions  or 
compensation  for  administering  an  estate  of 
1800,000,  in  addition  to  legacies  of  $5,000  to 
each  of  them  who  should  enter  upon  their  du- 
ties as  executors.— Id. 

{495  (N.J.Ch.)  That  the  beneficiaries  of  an 
estate  have  instituted  litigation,  and  have  made 
unfair  and  unjust  charges  against  him,  held 
not  to  entitle  an  administrator  to  commissions 
in  the  face  of  an  agreement  that  no  commis- 
sions should  be  allowed.— Randall  v.  Gray,  83 
A.  482. 

Refusal  of  beneficiaries  of  an  estate  to  as- 
sist an  administrator  held  not  to  entitle  him 
to  commissions  agreed  not  to  be  paid,  in  the 
absence  of  proof  that  he  asked  for  the  as- 
sistance and  was  refused,  and  that  notice  there- 
of was  given  to  parties  interested.— Id, 

§501  (Md.)  The  right  of  an  executor  to 
commissions  on  an  indebtedness  due  from  him 
to  the  estate  of  testatrix  held  proper  for  de- 
termination in  an  action  by  the  legatees  for 
their  share  of  the  indebtedness.--Sloan  t. 
Sloan,  83  A.  38. 

(B)   Statlnv,    Settllnar,    Opealns.    and    Re* 
▼levr. 

{SOB  (R.I.)  A  personal  judgment  against  an 
executor  without  other  evidence  is  insufficient 
to  sustain  an  item  of  account  charged  as  "paid 
on  execution."— Carney  v.  Hawkins,  83  A.  327. 

{  509  (Pa.)  Where  a  partner  was  indebted  to 
the  firm,  and  on  his  death  notice  of  bis  in- 
debtedness was  sent  to  his  widow  and  his  ad- 
ministrators, to  which  they  paid  no  attention, 
and  after  a  lapse  of  26  years  the  widow  and 
children  bronght  a  bill  of  review  to  open  a  de- 
cree confirming  the  final  settlement  of  the  es- 
tate of  the  deceased  surviving  partner,  the  bill 
would  be  dismissed  for  laches,  especially  in 
view  of  evidence  tending  to  show  that  the 
partnership  was  dissolved  prior  to  the  death  of 
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petitioner's  decedent.— Appeal  of  Borland,  88 
A.  110. 

A  petition  by  the  widow  and  children  for 
Buch  review  was  barred  by  limitations,  where 
it  was  not  filed  until  four  years  and  nine 
months  after  confirmation  of  the  report  of  the 
auditor.— Id. 

8  510  (R.I.)  Under  rule  14  (law  rules)  of  the 
superior  court,  a  mere  sworn  copy  of  an  exec- 
utor's account  held  insufficient  to  establish  his 
burden  of  proof  on  an  appeal  to  the  superior 
court  from  an  allowance  of  such  account — Car- 
ney V.  Hawkins,  83  A.  327. 

XHI.  UABIIilTIES  ON  ADMIIOSTBA- 
TION   BONDS. 

{531  (Yt.)  The  surety  of  an  executor  who 
was  also  the  residuary  legatee's  executor  held 
not  discharged  by  a  probate  decree  ordering  him 
in  his  first-mentioned  capacity  to  pay  funds  over 
to  himself  in  the  other  capacity. — Story's  Adm'r 
V.  Hall,  83  A.  653. 

1 532  (N.H.)  Where  an  executor,  on  settle- 
ment of  his  account,  refuses  to  pay  to  any  per- 
son sums  to  which  he  may  be  legally  entitled, 
such  person  has  a  complete  remedy  upon  the 
administration  bond. — Glover  t.  Baker,  83  A. 
«16. 

{537  (Vt.)  That  funds  were  used  by  an  ex- 
ecutor to  pay  his  individual  debts  may  be 
found  from  the  fact  that,  shortly  after  with- 
drawing such  odd  sums  as  $1,617.31  and  $1,- 
368.87,  those  precise  sums  were  applied  to  his 
personal  obligations,  though  he  had  co-obligors. 
—Story's  Adm'r  v.  Hall,  83  A.  653. 

EXEMPTIONS. 

See  Taxation,  {{  241,  44L 

EXPERT  TESTIMONY. 

See  Evidence,  §{  605-578. 

EXPLOSIVES. 

See  Master  and  Servant,  §g  129.  25& 

EXPRESS  COMPANIES. 

See  Licenses,  {  7. 

EXPRESS  TRUSTS. 

See  Trusts,  H  21-38. 

FACTORS. 

See  Brokers. 

FALSE  IMPRISONMENT. 

See  Malicious  Prosecution. 

I.  ClVn.  UABUJTT. 

(A)  Acta  Conatltntlnar  False  Imprlaonment 
and  lilablllty  Tberefor. 

87  (N.J. Sup.)  A  street  railway  conductor 
may  eject  a  passenger  who  refuses  to  pay  his 
fare,  though  he  is  a  policeman,  whom  the  com- 
pany was  required  to  carr^  free  of  charge,  and 
such  ejection  did  not  justify  the  arrest  of  the 
conductor.— Ervin  v.  Burke,  83  A.  772. 

S  8  (Me.)  Beleaae  of  a  bankrupt  from  civil 
arrest,  made  before  a  petition  in  bankruptcy 
was  filed,  on  habeas  corpus  proceedings  before 
the  United  States  District  Court,  is  conclusive, 
in  a  subsequent  action  for  false  imprisonment, 
on  the  question  of  ilUpality  of  bankrupt's  im- 
prisonment while  the  bankruptcy  proceedings 
were  i)eiiding,  where  notice  of  the  habeas  cor- 
pus hearing  was  served  on  defendant  creditor 
and  his  attorney  of  record,  and  the  release  was 
resisted,  but  no  appeal  was  taken.— Turgcon  v. 
Bean,  83  A.  5.57. 

{  15  (N.J.)  Where  pliiintift  had  paid  his  fare 
on  defendant's  ferryboat  when  he  was  wrongful- 


ly arrested  by  an  employ^,  defendant  was  lia- 
ble, though  the  employ^  was  not  actioK  in 
the  course  of  his  em^oyment— Elliott  v.  Phila- 
delphia &  Camden  Ferry  Co.,  83  A.  899. 

FEES. 

See  Jnry.  {  31. 

FEE  SIMPLE. 

See  WiUs,  {  687. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  {{  159-201,  279L 

FEMALES. 

See  Elections,  |{  1,  7,  9,  10. 

FERRIES. 

See  False  Imprisonment,  {  15. 

FILING. 

See  Appeal  and  Error,  ({  70,  231;  Bankmptcr. 

I  iiQ2;  Contracts,  f  44;  Depositions;    Elquity. 

I  212;    Exceptions,  Bill  of,  {  40;   Execatioo. 

I  76;  Jury,  {  25;  Municipal  Corporations,  { 
.  373;  New  Trial,  i  117. 

FINAL  JUDGMENT. 

See  Appeal  and  Error,  f|  70-82,  870-87!S. 

FINDINGS. 

See  Appeal  and  Error,  {{  219,  220,  862,  1009- 
1011,  1017,  1071,  1072. 

FIRE  INSURANCE. 

See  Insurance. 

FIREMEN. 

See  Municipal  Corporations,  !  192;  Statatea, 
«101. 

FIRES. 

See  Appeal  and  Error,  {  970;  Damages,  |  112; 
Landlord  and  Tenant,  <  233;  Negligence,  U 
21.  121;  Railroads,  »  453,  482. 

FIXTURES. 

S  15  (Vt)  Where  a  mining  lessee  erected 
buildings  and  placed  machinery  therein  to  carry 
on  mining  operations  fit  for  no  other  parposr. 
and  their  removal  would  not  injure  the  free- 
hold, they  were  trade  fixtures  and  subject  to 
removaL— Snow  v.  Smith,  83  A.  269. 

Where  a  mining  lease  made  no  provision  that 
at  its  expiration  the  shaft  should  be  covered. 
the  lessor  cannot  complain  of  the  removal  of 
buildings  which  would  leave  the  shaft  nncov- 
ered,  the  buildings  being  trade-fixtures. — Id. 

As  no  landlord's  lien  exists,  a  lessor  cannot 
prevent  the  removal  of  trade  fixtures  on  the 
ground  that  he  will  otherwise  be  unable  to 
collect  the  rent — Id. 

A  lessor  of  mining  property  having  no  equita- 
ble lien  for  rent  could  not  prevent  the  lessee 
from   removing   trade   fixtures. — Id. 

FOOD. 

1 25  (Conn.)  Where,  in  an  action  for  selling 
unwholesome  meat  which  made  plaintiff  and 
his  family  ill,  he  pleaded  a  particular  sale,  re- 
covery could  not  be  based  on  other  sales  on  oth" 
er  days.- Askam  v.  Piatt,  83  A.  529. 

FORECLOSURE 

See  Mortgages,  §{  218,  292,  338-6T8. 

FOREIGN  CORPORATIONS. 

See  Corporations,  H  642-4$85;  Courts,  {  14; 
Judgment,  {  822. 
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FOREIGN  JUDGMENTS. 

S^  Judgment,  |  822. 

FORFEITURES. 

See  Specific  Performance,  S  101. 

FORMER  ADJUDICATION. 

See  Jndgment,  H  540-720,  950. 

FORMER  JEOPARDY. 

See  Criminal  Law,  S8  182,  185. 

FRANCHISES. 

See  Corporations,  {  370. 

FRATERNAL  INSURANCE 

See  Insurance,  §g  770,  784. 

FRAUD. 

See  Account,  8  8;  Assignments  for  Benefit  of 
Creditors,  {  145;  Attachment,  §  178;  Corpo- 
rations, I  114;  Fraudulent  Conveyances;  In- 
surance, ii  297,  379,  64e,  66.5;  Judfjment,  8 
392;  Release.  8  52;  Sales,  8  72:  Specific  Per- 
formance. 8  39;  Taxation,  8  571;  Trusts,  8 
110;  Wills,  88  225,421. 

FRAUDS,  STATUTE  OF. 

See  Appeal  and  Error,  8  1071. 

m.  PROMISES   TO   AKSWER   FOR 
DEBT,   DEFA1TI.T  OR  MISCAR- 
RIAGE OF  ANOTHER. 

{23  (N.J.)  Whether,  the  expression,  '1  will 
see  that  you  are  paid,"  is  a  collateral  promise 
depends  on  circumstances  surrounding  its  mak- 
ing ;  the  real  test  being  to  whom  credit  was 
given.— Mulholland  v.  Jones,  83  A.  875. 

8  23  (N.J.Sup.)  Where  the  rector  of  a  Catho- 
lic church  promised  to  pay  a  subcontractor  of 
a  contractor  to  erect  a  rectory  for  the  church 
the  entire  lumber  bill,  if  he  would  furnish  the 
materials  required  for  the  completion  of  the 
contract,  maae  after  the  contractor  had  failed 
to  pay  for  materials  delivered  and  the  refusal 
of  the  subcontractor  to  supply  more  materials 
until  he  had  received  something  on  his  account, 
the  promise  of  the  rector  was  personal,  and 
was  an  original  engagement  by  him  to  pay  his 
own  debt,  and  not  the  debt  of  the  contractor, 
so  far  as  related  to  materials  delivered  for  the 
building  after  the  promise,  and  it  was  not 
within  the  statute  of  frauds. — Fitzgerald  Spear 
Co.  V.  Kelly,  83  A.  491. 

8  23  (Pa.)  An  oral  agreement  by  a  bank  de- 
positor to  permit  his  deposit  to  remain  till  a 
corporation  of  which  he  was  president  should 
pay  its  note  in  full  was  not  within  the  stat- 
ute of  frauds. — Thompson  v.  Hazelwood  Savings 
&  Trust  Co.,  83  A.  284.  i 

V.  AGREEMENTS  NOT  TO  BE  PER- 
FORMED WITHIN  ONE  TEAR. 

8  50  (Md.)  An  oral  contract  for  personal  serv- 
ice for  more  than  a  year  provided  defendant 
should  remain  in  business  for  that  length  of 
time  is  not  within  the  statute  of  frauds. — H.  J. 
McGrath  Co.  v.  Marchant,  83  A.  912. 

8  53  (Conn.)  An  oral  agreement  of  employ- 
ment for  one  year,  commencing  February  1st, 
made  before  that  day,  would  be  void  under  the 
statute  of  frauds.— Grant  v.  New  Departure 
Mfs.  Co..  83  A.  212. 
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VI.  REAI.  PROPERTY  AND  ESTATES 
AND  INTERESTS  THEREIN. 

8  7(  (R.I.)  A  partnership  agreement  for  the 
buying  and  selling  of  lands  need  not  be  evidenc- 
ed by  writing,  but  may  be  proven  by  parol. — 
Moran  v.  McDevitt,  83  A.  1013. 

vm.   REQUISITES  AND  SUFFICIENCT 
OF  WRITING. 

8  103  (R.I.)  Unless  an  option  contract  pro- 
vides for  acceptance  in  writing,  an  oral  accept- 
ance is  sufiicient,  or  the  acceptance  may  be 
shown  by  the  acts  of  the  parties. — Elastman  v. 
Dunn.  83  A.  1057. 

8  106  (Pa.)  Under  the  statute  of  frauds  (Act 
April  22,  1856,  Pub.  Laws  532),  a  contract 
for  the  sale  of  land  held  required  to  state  the 
consideration  and  subject-matter  definitely,  and 
describe  the  land  so  that  it  can  be  identified 
without  the  aid  of  parol  testimony  or  the  fu- 
ture action  of  the  same  or  other  parties. — Safe 
Deposit  &  Trust  Co.  of  Pittsburg  v.  Diamond 
Coal  &  Coke  Co.,  83  A.  54. 

8  110  (Pa.)  An  agreement  for  the  sale  of 
coal  lands,  which  fails  to  definitely  describe 
any  of  the  boundaries,  is  void  and  unenforce- 
able under  the  statute  of  frauds. — Safe  Deposit 
&  Trust  Co.  of  Pittsburg  t.  Diamond  Coal  & 
Coke  Co..  83  A.  54. 

8  118  (Conn.)  Plaintiff  wrote  defendant  ac- 
cepting an  offer  by  defendant  to  take  charge  of 
a  department  of  its  business  "for  ?2,500  per 
annum  for  the  first  year"  and  asked  that  a 
contract  for  the  first  year  be  sent.  Defendant, 
in  reply,  expressed  satisfaction  at  his  accept- 
ance; stated  that  the  salary  for  the  first  year 
would  be  $2,500,  and  that  no  one  In  its  employ 
had  a  contract,  and  they  thought  it  better  not 
to  depart  from  this  custom.  Held,  that  the 
letters  constituted  a  sufficient  memorandum  to 
satisfy  the  statute  of  frauds.— Grant  v.  New 
Departure  Mfg.  Co.,  83  A.  212. 

IX.  OPERATION  AND  EFFECT  OF 

STATUTE. 

8  119  (Pa.)  The  statute  of  frauds  is  not  a 
mere  rule  of  evidence,  but  a  limitation  of  ju- 
dicial authority  to  afford  remedy. — Safe  De- 
posit &  Trust  Co.  of  Pittsburg  v.  Diamond 
Coal  &  Coke  Co.,  83  A.  54. 

8  125  (Me.)  A  parol  lease  of  land  for  more 
than  a  year  is  merely  voidable,  and  not  abso- 
lutely void,  under  the  statute  of  frauds.— Get- 
chell  V.  Mercantile  &  Mfrs.  Mut.  Fire  Ins.  Co., 
83  A.  801. 

8  129  (Pa.)  A  parol  gift  of  coal  land  by  a 
father  to  a  son,  followed  by  exclusive  posses- 
sion and  the  making  of  improvements,  held 
not  within  the  statute  of  frauds.— Greenwich 
Coal  &  Coke  Co.  v.  Learn,  83  A.  74. 

8  138  (R.I.)  Plaintiff  who,  in  pursuance  of  a, 
contract  whereby  defendants  were  to  erect  a 
theater  upon  land  on  which  he  bad  an  option 
and  after  deducting  the  amount  of  their  aid- 
vances  were  to  form  a  partnership,  delivered 
his  option  to  defendants  and  performed  all  the 
services  possible,  has  a  right  of  action,  though 
the  contract  was  not  enforceable  because  of 
the  statute  of  frauds.— Eastman  v.  Dunn,  83  A. 
1067. 

X.  PLEADING,  EVIDENCE,  TRIAL, 

AND   REVIEW. 

8  152  (Vt.)  An  oral  contract  relating  to  land 
is  enforceable  as  if  in  writing,  if  the  statute  of 
frauds  is  not  pleaded. — Cunningham  v.  Blanch- 
ard,  83  A.  469. 

FRAUDULENT  CONVEYANCES. 

See  Appeal  and  Error,  88  931,  1017;  Corpora- 
tions. 8  568;  Evidence,  8  578;  Executors  and 
Administrators.  §§  57,  432,  450,  451,  456. 
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I.  TRANSFERS  AKS  TRANSACTIONS 
INVAI.ID. 

(A)  Oronnda  of  Im-ralidity  In  Geneiyd. 

§9  (Vt.)  The  fraud  of  which  creditors  may 
complain  may  be  merely  the  fraud  which  the 
law  imputes  from  the  condition  of  the  grantor's 
«8tate  and  the  necessary  consequences  of  the 
■conveyances.— Roberts  v.  W.  H.  Hughes  Co.,  83 
A.  807. 

^D)  Indebtedneas,   InsoWencr,   and   Intent 
•  of  Grantor. 

S  64  (Vt.)  A  conveyance  made  in  order  to  de- 
feat a  prospective  claim  against  the  grantor 
held  fraudulent  as  against  the  grantor's  cred- 
itors, though  he  beUeved  in  good  faith  that  the 
claim  against  him  was  unfounded. — Lynch's 
Adm'r  v.  Murray,  83  A.  746. 

(B)  Consideration. 

1 84  (Vt.)  That  the  grantee  of  a  farm  worth 
$1,800  assumed  a  mortgage  thereon  of  $600 
-did  not  prevent  the  couveyance  from  being 
fraudulent  as  to  grantor's  creditors;  the  con- 
veyance bein^  made  pending  settlement  of  a 
claim,  and  with  an  agreement  for  reconveyance 
after  the  settlement — Lynch's  Adm'r  v.  Mur- 
ray, 83  A.  746. 

(F)  Confldenttal  Relations  of  Parties. 

I  104  (Md.)  A  conveyance  by  a  husband  to 
the  wife  in  prejudice  of  the  husband's  subsist- 
ing creditors  is  invalid. — Ressmeyer  v.  Nor- 
wood, 83  A.  347. 

<I)  Retention    of   Posseaslon   or    Apparent 
Title  by  Grantor. 

S  132  (Pa.)  A  vendee  or  pledgee,  who  takes 
title  to  personalty  without  taking  possession, 
takes  the  risk  of  the  solvency  of  his  vendor  or 
pledgor  as  against  levying  creditors.— Bank  of 
North  America  v.  Penn  Motor  Cor  Co.,  83  A. 
«22. 

I  133  (Pa.)  A  vendee  or  pledgee,  who  takes 
title  to  personalty  without  taking  possession, 
takes  the  risk  of  the  solvency  of  his  vendor  or 
pledgor  as  against  bona  fide  purchasers. — Bank 
of  North  America  t.  Penn  Motor  Car  Co.,  83 
A.  622. 

(J)  I^nowledse  and  Intent  of  Grantee. 

I  162  (Vt.)  The  creditors  of  a  grantor  may 
avoid  a  voluntary  conveyance  for  the  fraud  of 
the  grantor  alone. — Roberts  v.  W.  H.  Hughes 
Co.,  SJ  A.  807. 

I  163  (Vt.)  An  actual  fraudulent  intention  by 
"both  grantor  and  grantee  made  the  conveyance 
void  as  against  subsequent  creditors  of  the 
grantor.— Lynch's  Adm'r  v.  Murray,  83  A.  746. 

n.  RIGHTS  AND  UABIUTIES   OF 
PARTIES  AND  PITROHASERS. 

(A)  Orlarlnal  Parties. 

i  187  (Vt)  Where  an  insolvent  person  con- 
veyed his  property  to  a  corporation  issuing 
stock  in  payment,  the  corporation  is  not  a 
bona  fide  purchaser  as  against  creditors  of  the 
insolvent.— Jloberts  v.  W.  H.  Hughes  Co.,  83 
A.  807. 

Where  one  financially  embarrassed  gave  mort- 
gages which  were  not  recorded,  and  the  parties 
to  the  mortgage  formed  a  cori>oration  to  which 
the  mortgaged  property  was  conveyed  in  con- 
sideration of  the  stuck,  and  of  the  five  persons 
constituting  the  stockholders  and  directors  of 
the  corporation  three  of  them  had  full  knowl- 
'edge  of  the  nature  of  the  transaction,  and  sub- 
stantially all  of  the  stock  was  issued  to  the 
mortgagor,  the  corporation  was  not  a  purchaser 
for  value  as  against  the  creditors  of  the  mort- 
^gor  «nd  gcantor.— 14. 


HI.   REMEDIES   OF  OREDITOBS   AHD 
PURCHASERS. 

(I)  Trial. 

i  308  (N.J.Snp.)  Where  a  vendor  executed  a 
bill  of  sale  for  an  automobile,  and  retained  pi>«- 
session,  and  vendee  failed  to  assert  title  uut.! 
levy  under  execution  by  a  creditor  of  the  vei- 
dor,  the  inquiry  whether  the  transaction  wa^ 
fraudulent  because  of  absence  of  change  of  pos- 
session was  for  the  jury.- Wooley  v.  Crescent 
Automobile  Co.,  83  A.  876. 

(J)  Jadrment  or  Decree  and  ESzeentlOB. 

{312  (Vt.)  Upon  setting  aside  a  conveyam^ 
as  fraudulent  against  creditors,  defendant  » 
not  entitled  to  an  allowance  because  of  his  dis- 
bursements for  taxes,  insurance,  and  payments 
as  interest  on  a  mortgage  assumed  by  hinu — 
Lynch's  Adm'r  v.  Murray,  83  A.  743. 

FREEHOLDERS. 

See  Statutes,  |  125. 

GARNISHMENT. 

U.  PERSONS   AND   PROPERTT    SVR- 
JECT  TO  OARNISHBCEHT. 

1 56  (R.I.)  A  savings  bank  deposit,  standing 
in  the  name  of  husband  and  wife,  or  the  snr- 
vivor  of  them,  and  being  owned  in  eqnaJ 
amounts  held  subject  to  garnishment  for  the 
husband's  debt  only  to  the  extent  of  his  in- 
terest therein.— Catlow  v.  Whipple,  83  A.  753. 

V.  UEN  OF  OARNISHlfENT  AND 
I^IABILITT   OF    GARNISHEE. 

S  108  (N.H.)  Decision  that  a  partnership 
creditor  was  entitled  to  judgment,  and  ordering 
the  trustee  to  pay  money  garnished  to  a  receiv- 
er, to  hold  for  the  use  of  the  creditor  entitled 
thereto,  held  to  have  appropriated  the  money 
attached  to  pay  debtor's  partnership  debts,  so 
that  his  Individual  creditors  could  not  claim  it. 
—White  T.  Femald-Woodward  Co.,  83  A.  45& 

GIFTS. 

See  Adverse  Possession,  $  116;  Charities;  Con- 
version, i  15 ;  Evidence,  {  313;  Frauds,  Stat- 
ute of,  f  129;  Husband  and  Wife,  {  4ii^: 
Mines  and  Minerals,  f  47;  Remainders;  Stat- 
utes, I  226;   WUls,  |  647. 

I.  INTER  VIVOS. 

{  19  (Pa.)  Clear  and  nnambignons  language 
by  a  donor  in  making  a  ^ift  held  to  aid  slight 
and  ambiguous  acts  constituting  the  act  of  de- 
livery.—Leitch  V.  Diamond  Nat  Bank  of  Pitts- 
burgh, 83  A.  416. 

i38  (NJ^.Ch.)  Where  a  son,  who  had  only 
shortly  reached  his  majority,  conveyed  all  of 
his  property,  which  consisted  of  land,  by  way 
of  gift  to  his  father,  who  was  a  masterful  man. 
the  conveyance  is  invalid;  it  appearing  that 
the  son  had  no  competent,  disinterested  advice. 
-Frits  V.  Frjte,  83  A.  181. 

i  47  (R.I.)  Defendant  who,  in  an  action  for 
breach  of  a  contract,  set  up  that  plaintiff  cave 
him  an  op^on,  and  relied  on  his  generosity  for 
reimbursement,  has  the  burden  of  proving  the 
gift— Eastman  v.  Dunn,  83  A.  lOS'T. 

{49  (Pit-)  Evidence  held  to  sustain  a  gift  o( 
coal  land  by  father  to  a  son  prior  to  a  convey- 
ance of  the  coal  by  the  father  to  plaintiff. — 
Greenwich  Coal  &  Coke  Co.  v.  Learn,  S3  A 

74. 

(  50  (Pa.)  The  nature  of  an  arrangement  be- 
tween a  father  and  son,  whereby  the  father 
gave  certain  coal  land  to  the  son,  reservinfc 
one-third  of  the  grain  grown  on  the  UuhL 
where  the  evidence  was  conflictins,  Md  for  the 


Digitized  by 


Ljoogle 


1163 


INDBX-DIGBST 


B«1m 


jury. — Greenwich  Coal  &  Coke  Co.  t.  Learn, 
83  A.  74. 

Whether  a  payment  of  one-third  of  the  grain 
grown  on  certain  land  by  defendant  under  an 
alleged  gift  was  for  rent  or  for  Bervices  ren- 
dered by  the  donor  held  for  the  jury.— Id, 

GOOD  FAITH. 

See  Bills  and  Notes,  ij  340,  366;    Fraudulent 
Conveyances,  {  64;    Judgment,  S  386. 

GOOD  WILL 

S  6  (N.  J.)  The  seller  of  the  good  will  of  his 
business  may,  unless  he  has  otherwise  cove- 
nanted, set  up  a  rival  business,  but  may  not 
solicit  former  customers. — Snyder  Pasteurized 
Milk  Co.  T.  Burton,  83  A.  907. 

GRAND  JURY. 

See  Criminal  Law,  S  1166. 

1 9  (N.J.Sup.)  P.  L.  1876,  p.  362,  I  8,  pro- 
viding that  a  grand  jury  shall  be  summoned  by 
'  the  coroners  or  elisors  when  the  venire  is  sent 
to  them,  a  grand  jury  summoned  by  elisors, 
when  the  venire  is  sent  to  them,  is  lawfully 
constituted.— State  v.  Egan,  83  A.  235. 

GUARANTY. 

See  Corporations,  §§  416,  484;    Principal  and 
Surety. 

I.   REQinSITES  AND  VAI.IDITT. 

g  I  (N.J.)  To  "guarantee  the  payment"  of 
money  imports  a  direct  undertaking  to  pay  the 
sum  in  a  given  event,  and  not  a  mere  promise 
to  become  answerable  for  the  default  of  an- 
other.—Perkins-Goodwin  Co.  T.  Hart,  83  A. 
877. 

S  6  (Me.)  In  the  case  of  a  continuing  guar- 
anty for  debts  to  be  created,  and  uncertain  in 
their  amount,  the  guarantor  is  not  liable,  un- 
less the  guaranty  is  accepted. — American  Agri- 
cultural Chemical  Co.  v.  Ellsworth,  -83  A.  546. 

{  7  (Me.)  In  the  case  of  a  continuing  guaran- 
ty of  debts  to  be  created,  and  uncertain  in 
their  amount,  the  guarantor  is  not  liable,  unless 
notice  of  afceptance  is  given  within  a  reason- 
able time. — .American  Agricultural  Chemical  Co. 
V.  pnisworth,  83  A.  546. 

Notice  of  accenfance  of  guaranty  of  perform- 
ance of  his  obligations  by  an  agent,  given  to 
the  guarantors  11  months  after  its  signature, 
and  several  months  after  the  agent  oad  re- 
ceived and  appropriated  funds  to  his  own  use. 
was  not  given  within  a  reasonable  time.— Id. 

A  guaranty  of  performance  of  obligations  by 
an  agent  held  not  within  the  exceptions  to  the 
rule,  requiring  notice  of  acceptance,  that  the 
consideration  was  a  valuable  one  moving  to  the 
guarantor  from  the  creditor,  or  that  the  guar- 
anty was  made  at  the  request  of  the  creditor, 
or  was  contemporaneoua  with  the  contract  of 
guaranty. — Id. 

{  16  (R.I.)  It  was  a  sufficient  consideration 
for  a  contract  guaranteeing  the  paying  of 
amounts  drawn  upon  a  letter  of  credit  issued 
to  the  third  party  that  the  money  stated  in  the 
letter  was  made  available  to  the  third  party. — 
J.  P.  Morgan  &  Co.  v.  HaU  &  Lyon  Co.,  83  A. 
118. 

II.    OOirSTBirOTIOH  AND  OPEBATION. 

{38  (Me.)  A  guaranty  of  the  faithful  per- 
formance of  his  obligations  by  an  agent  ap- 
pointed to  sell  fertilizers  on  commission  was  a 
continuing  one. — ^American  A£ricultural  Chem- 
ical Co.  V.  Ellsworth,  83  A.  646. 

TV.   ItEBIEDIES  OF  CBEDITOB8. 

i  89  (R.I.)  Where,  in  an  action  to  recover 
upon  a  contract  guaranteeing  the  payment  of 


the  amounts  drawn  against  a  letter  of  credit, 
it  appeared  that  the  party  to  whom  the  letter 
was  issued  had  drawn  the  full  amount  for 
which  it  called,  the  presumption  was  that  she 
drew  the  money  under  some  arrangement  with 
its  correspondents  by  the  company  issuing  the 
letter.— J.  P.  Morgan  &,Co.  v.  Hall  &  Lyon 
Co.,  83  A.  118. 

GUARDIAN  AND  WARD. 

See  Insane  Persons,  |  43. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  {|  1033-1071. 


See  Food; 


HEALTH. 

Towns,  i  45. 


1.  BOARDS   OF  HEAX.TH   AND   BANI- 

TABY   OFFICEBS. 

I  16  (N.H.)  Under  Laws  1899.  c.  100,  H  1. 

2,  held,  that  plaintiff,  whose  house  was  quar- 
antined, could  not  recover  for  caring  for  the 
patient,  where  the  board  of  health  has  not  de- 
clared such  services  to  be  an  expenditure  for 
the  protection  of  the  public  health.— Creier  v. 
Town  of  Fitzwilliam,  83  A  128. 

n.   BEOULATION8   AND    OFFENSES. 

§  20  (N.J.Sup.)  An  ordinance  of  a  board  of 
health  providing  that  every  owner  of  an  animal 
which  shall  die  or  be  killed  for  any  purpose 
except  for  food  within  the  city  must  give  no- 
tice to  the  board  of  health,  and  that  no  one 
except  the  health  officer  or  the  board  shall 
transport  any  such  animal  from  the  place 
where  it  died  without  permission  of  the  board 
of  health,  and  that  if  the  health  officer  consid- 
ers such  dead  animal  to  be  a  nuisance  or  likely 
to  be  dangerous,  or  the  owner  fails  to  apply 
for  permission  to  remove  it,  the  board  shall 
order  its  removal,  is  within  the  power  of  the 
board  of  health. — Schwarz  Bros.  Co.  v.  Board 
of  Health  of  Jersey  City,  83  A.  762. 

§21  (N.J.Sup.)  An  ordinance  of  a  board  of 
health  providing  that  every  owner  of  an  ani- 
mal which  shall  die  or  be  killed  for  any  pur- 
pose except  for  food  within  the  city  must  give 
notice  to  the  board  of  health,  and  that  no  one 
except  the  health  officer  or  the  board  shall 
transport  any  such  animal  from  the  place  where 
it  died  without  permission  of  the  board  of 
health,  and  that  if  the  health  officer  considers 
such  dead  animal  to  be  a  nuisance  or  likely  to 
be  dangerous,  or  the  owner  fails  to  apply  for 
permission  to  remove  it,  the  board  shall  order 
its  removal,  is  not  unreasonable. — Schwarz 
Bros.  Co.  V.  Board  of  Health  of  Jersey  City, 
83  A.  762. 

{38  (NJ.Sup.)  The  question  being  whether 
the  lowest  floor  of  a  tenement  house  should 
count  as  a  "story,"  and  this  depending  oo 
whether  it  was  more  than  five  feet  above  the 
"curb  level,"  but  the  "curb  level"  being  suscep- 
tible of  two  meanings,  it  was  incumbent  on 
plaintiff  to  show  facts  which  would  require  the 
application  of  the  meaning  rendering  defendant 
liable. — Board  of  Tenement  House  Supervision 
of  New  Jersey  v.  Schlechter,  83  A.  7^ 

HEARING. 

See  Appeal  and  Error,  {  817. 

HEARSAY  EVIDENCE. 

See  Criminal  Law,  {{  419,  420. 

HEIRS. 

See  Descent  and  Distribution. 
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HIGHWAYS. 

See  Animals;  Constitutional  Law,  §  64;  Ded- 
ication, li  18,  19,  29,  31,  43-45.  48,  51;  Em- 
inent Domain,  |§  19,  47,  119.  293,  318;  High- 
ways; Railroads,  §§  327-350;  Street  Rail- 
roads, i  85;  Trial,  §  253. 

I.  ESTABUSHMENT.  AI.TEBATION, 
AND  DISOONTINITANOE. 

(B)  Establishment    1>t    Statnte    or    Statn- 
torr    Proeeedlnars* 

1 44  (N.J.Sup.)  Determination  to  lay  out  a 
public  highway  in  a  particular  locality,  and  to 
talce  lands  of  special  owners,  is  the  exercise  of 
a  judicial,  and  not  a  legislative,  function,  so 
that  the  vote  of  a  freeholder  to  lay  out  the 
highway,  where  he  was  interested  in  the  loca- 
tion, was.  void. — Van  Gilder  v.  Board  of  Chosen 
freeholders  of  Cape  May  County,  83  A.  500. 

(O  Alteration,   Vacation,   or  Abandon- 
ment. 

i  70  (Me.)  "Location"  of  a  highway  and  "al- 
teration" of  a  highway  do  not  amount  to  the 
same  thing. — Ford  v.  Erskine,  83  A.  455. 

i  72  (Me.)  .Where,  upon  petition  to  the  coun- 
ty commissioners  for  alteration  of  an  alleged 
existing  highway,  the  return  of  the  commis- 
sioners contains  no  express  adjudication  that 
the  alleged  highway  is  a  highway,  and  shows 
the  alteration  by  them  of  a  town  road,  their 
record  will  be  held  void  for  want  of  jurisdic- 
tion.—Ford  V.  Ersltine,  83  A.  455. 

(D)  Title   to   Fee   and   Rishta    of  Abnttlns 
Ovrnera. 

1 87  (Conn.)  Though  an  abutting  owner  does 
not  own  the  fee  of  the  land  in  the  highway, 
he  may  recover  damages  for  any  use  of  the 
highway  constituting  a  nuisance  and  which  is 
injurious  to  his  property  rights. — Cadwell  T. 
Connecticut  Co.,  ©  A.  215,  444. 

n.  HIOHWAT  DISTBIOTS   AND 
OFFICERS. 

1 96  (Me.)  A  member  of  a  board  of  county 
commissioners  is  not  liable  individually  for 
trespass  committed  in  the  construction  of  a 
road  across  private  lands  under  void  proceed- 
ings, so  far  as  be  acted  in  an  official  capacity. 
—Ford  V.  Erskine,  83  A.  455. 

The  selectmen  of  a  town  and  a  contractor 
employed  by  them  in  constructing  a  road,  made 
as  an  alteration  of  an  existing  highway  by 
county  commissioners,  who  were  without  juris- 
diction, are  liable  in  trespass. — ^Id. 

in.  CONSTBUCTION.  IMPBOVElfENT, 
AND  BEPAIB. 

§  1 1 5  (Pa.)  That  proceedings  for  the  recon- 
struction of  a  township  road  under  Act  May  1, 
1905  (P.  L.  318),  were  commenced  prior  to  Act 
June  8,  1907  (P.  L.  605),  held  not  to  entitle 
owner  of  land  to  damages  for  change  of  grade 
actually  made  after  enactment  of  the  latter 
statute.— Jamison  t.  Cumberland  County,  83 
A.  582. 

I  1 18  (Pa.)  A  county  held  not  liable  for  dam- 
ages from  a  change  of  grade  of  township  road 
reconstructed  by  the  state  highway  department 
under  Act  May  1,  1905  (P.  L.  318),  after  the 
passage  of  Act  June  8,  1907  (P.  L.  505).— 
Jamison  t.  Cumberland  County,  83  A.  582. 

V.  BEOTTLATION  AND   USE  FOB 
TBAVEI.. 

(B)  Use  ot  HlKbnay  and  Iiaw  of   tbe 
Road. 

!  184  (Conn.)  On  evidence   in   an  action  for 

personal  injuries,  alleged  to  have  been  caused 
by  defendant's  team  negligently  driving  against 
plaintiff  while  he  was  walking  on  the  highway, 
held,    that   the   question  of   defendant's   negli- 


gence waa  for  the  jury.— <3hnrch  ▼.  Spicer,   s; 

A.   1115. 

One  walking  on  the  highway  is  not  boimd. 
as  a  matter  of  law,  to  look  back  and  see  wheth- 
er be  is  in  danger  of  being  run  into  by  teanj 
gping  in  the  same  direction;  bnt,  nnder  thv 
circumstances  of  a  particular  cose,  the  question 
whether  he  ought  to  look  back  and  see  such 
danger  is  for  the  jury. — Id. 

S  184  (Md.)  A  count  of  a  declaration  wbi<li 
alleged  that  the  defendant,  while  engas^ed  la 
hauling  bales  of  paper  stock  to  its  mill.  n»-;- 
ligently  loaded  the  same  upon  its  wagon,  ar ! 
in  consequence  of  the  negligence  the  bales  fell 
therefrom  upon  the  public  highway,  and,  bin* 
there,  frightened  plaintiff's. mules,  causing  tb>'-ii 
to  run  away  to  his  injury,  sufficiently  rhar;r-J 
the  negligence  of  the  defendant.— Cecil  Paf-er 
Co.  T.  Nesbitt,  83  A.  254. 

A  count  of  a  declaration  which  averred  that 
bales  of  paper  stodc  fell  from  defendant's  wana 
to  the  public  road,  and  that  the  defendant, 
knowing  the  same  had  fallen  from  the  wa^oo. 
negligently  allowed  them  to  remain  theretin. 
and  in  consequence  the  plaintiff  was  injured, 
was  sufficient  as  charging  actionable  iiegligen<v 
of  the  defendant. — Id. 

A  count  in  a  declaration  averrine  that  the 
defendant's  servant,  acting  within  the  reason- 
able line  of  his  employment  in  hauling  bales  of 
paper  stock  over  a  public  highway,  diacovenrd 
that  a  portion  of  the  bales  would  not  carrv 
to  the  defendant's  mills,  but  negligently  pro- 
ceeded with  the  load,  and  that  before  reachic? 
the  mills  some  of  the  bales  fell  from  the  warua 
to  the  side  of  the  highway,  and  in  consequence 
the  plaintiff's  mules  were  frightened  and  ran 
away  to  the  plaintiff's  damage,  snfficieni^.^ 
charged  actionable  negligence  of  the  defendant. 
-Id. 

Where  in  an  action  for  negligence  causinz 
the  fright  and  running  away  of  the  plaintiff'^ 
mules  there  was  evidence  that  bales  of  paji^r 
stock  caused  to  lie  on  the  highway  by  defendant 
were  responsible  for  the  fright  of  the  mule:-, 
evidence  of  a  witness  for  the  defendant  as  t» 
the  conduct  of  mules  generally  when  frightecfxl 
would  not  reflect  on  or  tend  to  contradict  the 
evidence  that  they  were  frightened  and  wa« 
properly  refused. — Id. 

S  184  (Pa.)  In  an  action  against  the  owners 
of  an  automobile  to  recover  damages  for  per- 
sonal injuries  from  the  fright  of  a  horse,  tbe 
question  as  to  tbe  identity  of  the  machine  A<U 
for  the  jury.— Bowling  v.  Roberts,  83  A.   <JU0. 

The  burden  is  on  plaintiff  suing  for  injuries 
caused  by  alleged  negligence  of  an  automobile 
driver  to  establish  the  identity  of  the  owner  to 
the  satisfaction  of  the  jury.— Id. 

HOMICIDL 

See  Criminal  Law,  SI  371,  419,  420.  703,  7«M. 
783,  U34,  1168 ;  Jury,  {  72;  Witnesses,  i  SStJ. 

Vn.  EVIDENCE. 

(A)  Presamptloas  and  Harden  o<  Praof. 

{  152  (Pa.)  Where  on  trial  for  murder  a 
felonious  homicide  by  the  use  of  a  deadly  weap- 
on is  established,  there  is  a  presumptiun  of 
murder  in  the  second  degree,  and  the  burden 
is  on  defendant  to  reduce  the  (Trade  of  the 
crime.— Commonwealth  y.  Reed,  &  A.  601. 

(B)  AdmlsslblUtjr  la  Geaeral. 

{  156  (Me.)  In  a  trial  for  uxoricide,  accos- 
ed  s  declarations  to  an  undertaker  tbe  day  aft- 
er the  homicide  held  admissible  on  an  issne  of 
malice.— State  t.  Albanes,  83  A.  548. 

§  163  (Me.)  Where,  in  a  trial  for  uxoricide, 
accused  is  permitted  to  show  good  repntatiun 
in  the  community  in  which  he  had  lived  for  tlie 
preceding  10  years,  it  was  not  error  to  exclude 
testimony  showing  good  reputation  in  another 
community  where  he  had  lived  for  10  yearii  be- 
fore that  time.— State  t.  Albanes,  83  A.  548. 


Digitized  by  CjOOQIC 


1165 


INDE2X-U1GEST 


Hnabaiid  and  Wife 


i  166  (Md.)  Where  defendant  was  charged 
with  having  caused  deceased's  death  by  an 
abortion,  evidence  of  her  improper  relations 
■with  others  lield  inadmissible  to  negative  mo- 
tive.—Meno  V.  State,  83  A.  759. 

i  166  (N.J.)  On  trial  of  a  husband  for  mur- 
der of  his  wife  by  poison,  where  the  evidence 
■was  circumstantial,  letters  found  in  the  pos- 
session of  defendant  from  an  unmarried  wom- 
an, expressing  love  for  him  and  her  reliance 
on  his  promise  to  marry  her  as  soon  as  he 
could  divorde  his  wife,  were  properly  admitted 
to  show  motive  for  the  crime.— State  v.  Mac- 
Farland,  83  A.  993: 

§  181  (Me.)  In  a  trial  for  uxoricide,  evidence 
tending  to  show  that  decedent  had  committed 
adultery  was  inadmissible,  in  the  absence  of  a 
showing  that  accused  bad  knowledge  thereof.— 
State  V.  Albanes.  83  A.  548. 

(C)  DyluK  Declarations. 

§203  (Md.)  Where  decedent  was  informed 
bv  her  physician  that  she  was  going  to  die,  and 
indicated  that  she  realized  her  situation,  her 
statement  then  made  to  a  detective  was  admis- 
sible as  a  dying  declaration.- Meno  v.  State,  83 
A.  759. 

§218  (Md.)  Whether  decedent  had  sufficient 
understanding  when  she  made  a  dying  declara- 
tion to  entitle  it  to  probative  force  held  for  the 
jury.— Meno  v.  State,  83  A.  759. 

(B)  'Welarbt  and  Sufficiency. 

§  253  (Me.)  Evidence  held  to  sustain  a  con- 
viction of  murder  with  malice  aforethought. — 
State  V.  Albanes,  83  A.  548. 

Vni.  TBIAL. 
(B)   (tnestlons  for  Jnry. 

§  2821/2  (VtO  P.  S.  5695,  as  amended  by  Laws 
1910,  No.  22.5,  held  not  to  create  subdivisions 
or  classifications  of  the  crime  of  first  degree 
murder,  but  to  leave  it  to  the  jury's  discretion 
as  to  whether  to  impose  a  death  penalty  or  life 
imprisonment.- State  v.  Bosworth,  83  A.  tJ57. 

(C)   Instrnctlons. 

§286  (Pa.)  On  a  trial  for  murder,  an  in- 
Btruction  that  it  is  not  necessary  to  find  that 
defendant  went  to  the  house  with  intent  to 
kill,  that  if  he  formed  the  intent  with  a  mind 
capable  of  forming  that  intent  an  instant  be- 
fore he  pulled  the  trigger  he  was  guilty  of 
murder  in  the  first  degree,  held  not  erroneons. 
—Commonwealth  v.  Reed,  83  A.  601. 

HUSBAND  AND  WIFE. 

See  Assault  and  Battery,  §  92;  Assignments  for 
Benefit  of  Creditors,  §  145;  Bankruptcy,  §  67; 
Bills  and  Notes,  §§  340,  366;  Death,  §§  48, 
67,  95 ;  Descent  and  Distribution,  §  53;  Di- 
vorce; Dower;  Fraudulent  Conveyances.  § 
104;  Homicide,  §  166;  Judgment,  §  958;  Mar- 
riage; Mortgages,  §  61;  Partition,  §  12;  Stat- 
utes, §§  107.  115;  Trespass;  Wills,  §§  219, 
647,  801;   Witnesses,  §  57. 

I.  mnUAI.  RIGHTS.  DITTIES,  AND 
UABILITIES. 

I  14  (N.J.)  The  right  of  possession  of  hus- 
band and  wife  under  an  estate  by  the  entireties 
as  modified  by  the  married  woman's  act 
amounts  to  a  tenancy  in  common  for  the  Joint 
lives  with  remainder  to  the  survivor. — Schulz 
V.  Ziegler,  83  A.  068. 

§  14  (Pa.)  Where,  in  partition  between  a 
married  woman  and  others,  her  share  is  con- 
veyed to  her  and  her  husband,  they  do  not  hold 
by  the  entireties,  but  she  retains  her  actual  in- 
terest in  the  land.— Stoffal  v.  Jarvis,  83  A.  609. 

§  15  (N.J.)  By  a  husband's  conveyance  of  his 
interest  in  an  estate  by_  the  entireties,  the 
grantee  becomes   tenant  in  common  with  the 


wife,  but  only  for  the  joint  lives  of  husband  and 
wife.— Schulz  v.  Ziegler.  83  A.  968. 

g  19  (N.J.Ch.)  In  a  wife's  suit  for  mainte- 
nance, the  court  cannot,  after  the  parties  have 
become  reconciled  and  resumed  cohabitation, 
order  the  husband  to  pay  a  counsel  fee  to  the 
wife's  attorney  on  the  theory  that  the'  attor- 
ney's services  were  necessaries. — Kuntz  t. 
Kuntz,  83  A.  787. 

§  19  (N.J.Sup.)  Services  rendered  by  a 
daughter  in  a  household  of  which  her  father  is 
the  head  will  not  raise  an  implied  promise  on 
the  part  of  the  stepmother  to  pay  for  them 
out  of  her  own  estate,  to  the  exoneration  of 
the  husband.— Mooney  v.  McMahon,  83  A.  504. 

m.  CONVETANGES,  CONTBACTS,  AMD 

OTHER  TRAWSACTIOWS  BETWEEN 

HUSBAND  AND  WIFE. 

§  49I/2  (Pa.)  Evidence  held  to  sustain  a  gift 
by  a  husband  to  his  wife  of  bonds  deposited 
in  a  safe  deposit  vault. — Leitch  v.  Diamond 
Nat.  Bank  of  Pittsburgh,  83  A.  416. 

Where  a  husband  placed  bonds  in  a  safe 
deposit  vault,  and  gave  them  to  his  wife,  his 
having  access  to  the  box  with  her  permission 
held  not  inconsistent  with  her  ownership  of 
the  contents  of  the  box. — Id. 

IV.  DISABIUTIES   AND   PRIVII.EGE8 

OF  COVERTURE. 

(B)  Torta. 

§  102  (SJ.)  Since  the  passage  of  married 
women's  acts,  a  husband  is  not  liable  for  the 
torts  of  his  wife  growing  out  of  the  conduct 
by  her  of  her  own  business,  or  from  her  man- 
agement of  her  separate  property.— Harrington 

V.  Jagmetty,  83  A.  880. 

V.  Wn^S  SEPARATE  ESTATE. 

(A)  'What  Conatltntea. 

§  129  (Itl.)  A  wife  who  allows  her  husband 
to  use  her  money  as  his  own  to  acquire  title  to 
realty  in  her  name  to  defeat  the  rights  of  the 
husband's  partner  to  a  share  of  the  profits 
therefrom  held  estopped  from  claiming  that  the 
money  belonged  to  her. — ^Moran  v.  McDevitt,  83 
A.  1013. 

Vm.  SEPARATION  AND  SEPARATE 
MAINTENANCE. 

i  294  (Pa.)  Under  Acts  May  23,  1907  (P.  L. 
227),  and  April  27,  1909  (P.  L.  182),  where 
service  is  upon  husband  by  publication  only, 
court  held  to  have  no  power  to  appoint  receiv- 
er to  take  all  of  deserting  husband's  property 
and  sell  it  for  the  benefit  of  creditors  and 
support  of  the  wife. — Erdner  v.  Erdner,  83  A. 

§  295  (N.J.Ch.)  Where,  while  a  bill  for  main- 
tenance was  pending,  the  husband  and  wife 
were  reconciled  and  resumed  cohabitation,  the 
cause  of  action  was  thereby  abrogated,  al- 
though the  bill  was  not  formally  dismissed,  and 
neither  party  could  take  any  action  adverse  to 
the  other,  and  hence  a  motion  by  the  wife's 
counsel  for  counsel  fee,  necessarily  made  in 
her  name,  was  not  maintainable. — Kuntz  v. 
Kuntz,  83  A.  787. 

§  299  (N.J.)  A  rule  to  show  cause  why  de- 
fendant should  not  be  adjudged  guilty  of  con- 
tempt in  failing  to  i>ay  alimony,  and  why  he 
should  not  be  committed,  was  properly  sub- 
mitted to  the  'Vice  Chancellor  for  hearing,  with 
directions  to  report  proceedings  and  advise  the 
order. — ^Adams  v.  Adams,  83  A.  190. 

A  decree  for  separate  maintenance  having 
been  entered  in  open  court,  after  defendant  had 
agreed  to  the  amount,  he  was  estopped  to 
claim  that  it  was  void,  because  it  contained 
no  adjudication  that  the  parties  were  husband 
and  wife,  etc. — Id. 
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An  allowance  of  alimony,  not  being  a  debt, 
within  the  constitutional  provisions  prohibiting 
impi;iBonment  for  debt  is  enforceable  by  con- 
tempt proceedings,  and  not  alone  by  scire  facias 
and  sequestration. — Id> 

That  the  amount  of  alimony  fixed  in  a  de- 
cree for  separate  maintenance  was  agreed  on 
did  not  render  the  decree  one  for  the  payment 
of   money   under   a  contract.— Id. 

A  commitment  for  failure  to  pay  arrears  of 
alimony  failing  to  specify  the  amount  in  ar- 
rears, the  payment  of  which  would  purge  the 
contempt,  held  fatally  defective. — Id. 

HYPOTHETICAL  QUESTIONS. 

See  Evidence,  S  553. 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

IMPEACHMENT. 

See  Witnesses,  §§  311-414. 

IMjPLIED  CONTRACTS. 

See  Assumpsit,  Action  of;   Money  Received. 

IMPRISONMENT. 

See  Constitutional  Law,  §  83;  False  Imprison- 
ment. 

IMPROVEMENTS. 

See  Charities,  §  13 ;  Frauds,  Statute  of,  J  129; 
Highways,  U  115,  118;  Life  Estates,  i  17; 
Mechanics'  Liens;  Municipal  Corporations, 
a  312-519. 

IMPUTED  NEGLIGENCE. 

See  Negligence,  i  92. 

INCOML 

See  Life  Estates,  {  15. 

INCOMPETENT  PERSONS. 

See  Insane  Persons. 

INCRIMINATION. 

See  Witnesses,  {  300. 

INCUMBRANCES. 

See  Mortgages,  {  280;    Sales,  §  203. 

INDECENCY. 

See  Obscenity. 

INDEMNITY. 

See  Guaranty;  Insurance,  |  124;  Principal  and 

Surely. 

INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant,  §  321 ;  Municipal  Cor- 
porations, g  821. 

INDICTMENT  AND  INFORMATION. 

See  Criminal  Law,  |  1032;  Disorderly  Conduct; 
Intoxicating  Liquors,  §§  223,  248;  Municipal 
Corporations,  §  639 ;    Witnesses,  |  414. 

n.  FINDINO  AMD  FII.INS  OF  INDICT- 
MENT OB  PB1«SENTSIENT. 

§  1 1  (Me.)  An  indictment  duly  found,  re- 
turned, and  filed  becomes  a  part  of  the  records 
of  the  court.— State  v.  Ireland.  83  A.  453. 

I  14  (Me.)  Copy  of  a  lost  or  mislaid  indict- 
ment may  l>e  substituted  by  order  of  the  trial 
court  as  soon  as  the  loss  is  discovered  and 
before  the  case  is  submitted  to  the  jury,  but 
omission   to  do   ao   before   conviction   u   not 


fatal;  the  substitution  being  properly  made  ap^ 
on  satisfactory  evidence  at  a  forthcoming  ni«i 
prius  term.— State  v.  Ireland.  83  A.  453. 

V.   REQUISITES  Ain>  SUFFICIEirCT 
OF  ACCTTSATION. 

I  1 10  (Md.)  Under  Code  1904,  art.  27,  t  440. 
an  indictment  in  the  words  of  the  statcttr 
charging  the  unlawful  disposition  of  spiritu- 
ous liquors,  fermented  liquors,  and  intoxicatint; 
drink  was  sufficient.— Curry  v.  State,  S3  A. 
1030. 

VI.  JOINDER  OF  PARTIES,  OFFEITSE8, 

AND  COUNTS.  DUPLicnrr, 

AND  EXJBGTION. 

I  125  (N.J.Sup.)  An  indictment  charging  a 
county  collector  with  embezzling  money  i^ 
ceived  for  the  county  descril>e8  an  offense 
against  the  Crimes  Act,  f  168,  and  is  not  Toiu 
for  duplicity,  though  it  also  charges  that  br 
converted  to  his  own  use  money  of  the  countj 
as  its  servant  and  agent,  and  notwithstandink 
section  184.— State  v.   Egan,  83  A.    235. 

1 130  (Md.)  Two  or  more  offenses,  either  fel- 
onies or  misdemeanors,  may  be  charged  in 
different  counts  of  the  same  indictment.— CarrT 
v.  State,  83  A.  1030. 

I  132  (Md.)  Where  an  indictment  charscr- 
more  than  one  misdemeanor,  the  court  in  it> 
discretion  may  require  the  prosecutor  to  el«..t 
upon  which  he  will  prosecute  or  to  quash  ttM- 
indictment.— Curry  v.   State,  83  A.  1030. 

Requiring  prosecutor  to  elect  between  charg- 
es held  within  court's  discretion. — ^Id. 

INDORSEMENT. 

See  Bills  and  Notes,  {{  242-366,  504,  537;  Cer- 
tiorari, §  45. 

INEVITABLE  ACCIDENT. 

See  Negligence,  i  63. 

INFANTS. 

See  Death,  H  24,  95;  Municipal  Corporations. 
i  706;  Negligence,  ffi  134,  136;  Railroads.  H 
453,  482;  Street  Railroads,  {§  100,  102,  114; 
Trial,  {  140. 

Vn.  ACTIONS. 

{ 92  CN.J.Snp.)  Declaration  commencing  that 
defendant  was  summoned  to  answer  onto  A.  bj 
J.  his  next  friend,  and  thereupon  the  said  A. 
by  J.  his  next  friend,  the  plaintiff  by  K.  attor- 
ney of  the  plaintiff,  etc.,  and  concluding  that 
said  A.  by  J.  his  next  friend,  the  plaintiffs  here- 
in, through  their  attorney,  says  that  said  A. 
has  been  injured,  and  that  an  action  has  ac- 
crued to  the  said  A.,  etc,  was  not  to  l>e  striden 
under  Practice  Act,  $  110,  as  alleging  the  next 
friend  to  be  the  plaintiff  and  concluding  to  the 
damage  of  the  next  friend  and  not  the  infant— 
Karpenski  v.  Borough  of  South  River,  83  A. 
639. 

INFORMATION. 

See  Indictment  and  Information. 

INHERITANCE 

See  Descent  and  Distribution. 

INHERITANCE  TAX. 

See  Taxation,  §  897. 

INJUNCTION. 

See  Appeal  and  Error,  |  80;  Counties;  Ease 
ments,  {  29;  Electricity;  Eminent  Dumaio. 
§  274:  Malicious  Prosecution,  S|  10.  25.  .%. 
41,  72;  Mortgages,  H  205,  338:  Nuisanw; 
Schools  and  School  Districts,  S  69;  Xradr- 
Marks  and  Trade-Names,  |i  8^  93;  Waters 
and  Water  (bourses,  {{  61,  U4. 
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Z.  ITATDBE  AlfD  OROVIIBS  IH  OEN- 
EBAXk 

(B)  Gronnda  of  Relief. 

S  1 1  (Del.Ch.)  Injunction  held  not  to  lie  to 
restrain  the  mayor  and  council  of  a  city  from 
taking  further  action  on  a  proposed  ordinance 
providing  for  a  sale  of  land,  where  no  present 
action  was  being  taken  under  the  ordinance. — 
Gray  v.  City  of  Wilmington.  83  A.  321. 

i  23  (N.J.Ch.)  Complainants  held  entitled  to 
a  mandatory  injunction,  enforcing  a  restrictive 
building  covenant,  notwithstanding  the  damages 
that  would  be  suffered  by  defendants  in  com- 
plying with  the  injunction  would  be  dispropor- 
tionate to  the  benefits  accruing  to  complain- 
ants.—Supplee  V.  Cohen,  83  A.  373. 

n.   SUBJEOTS   OF  PROTECTION  AND 
BELIEF. 

'A)   Actions  a>d  Otber  L-esal  Proeeedlngrs. 

§  28  (Md.)  Equity  would  not  enjoin  proceed- 
ings on  a  caveat,  based  on  mental  incapacity 
and  undne  influence;  it  bein^  without  jurisdic- 
tion to  determine  the  entire  controversy. — 
Bradley  v.  Bradley,  83  A.  446. 

(C)  COMtraota. 

I  58  (N.J.Cb.)  Bestrictive  covenants  will  not 
be  enforced  by  injunction  when  they  are  vague 
or  uncertain,  or  where  the  right  to  relief  is 
doubtful.— Meaney  v.  Stork,  83  A.  492. 

Restrictive  covenants,  to  be  enforceable  in 
equity,  mast  be  reasonable. — Id. 

J  62  (Del.Ch.)  The  right  of  equitable  relief 
in  favor  of  a  grantor,  who  has  attached  to  the 
land  an  agreement  as  to  its  use  by  his  grantee, 
though  such  agreement  does  not  run  wittr  the 
land,  as  against  a  purchaser  with  notice,  is  con- 
fined to  agreements  or  covenants  restricting 
the  mode  of  using  the  land. — Merchants'  Union 
Trust  Co.  V.  New  Philadelphia  Graphite  Co., 
83  A.  520. 

S62  (S.3.)  Where,  through  change  of  the 
character  of  a  neighborhood,  the  enforcement  of 
a  restrictive  covenant  would  be  a  burden, 
without  conferring  any  benefit,  equity  will  re- 
fuse relief;  but,  where  the  change  does  not 
conflict  with  the  essential  purpose  of  the  cove- 
nant, a  violation  will  be  enjoined.— Sanford  y. 
Keer,  83  A.  225. 

{62  (N.J.Gh.)  Rights  of  a  property  owner, 
uuder  a  restrictive  ouilding  covenant  prohibit- 
ing the  construction  of  a  building  on  adjoining 
premises  nearer  than  three  feet  from  the  line, 
held  enforceable  by  injunction,  without  proof 
of  special  damage. — Supplee  T.  Cohen,  83  A. 
37.1. 

{ 62  (N.J.Ch.)  Where  complainants,  observ- 
ing the  projection  of  both  the  bay  window  and 
the  eaves  of  defendant's  house  under  construc- 
tion, notified  defendant  that  the  projection  of 
the  bay  window  was  a  violation  of  his  restric- 
tive building  covenant  but  made  no  mention 
of  the  eaves,  he  was  not  entitled  to  injunc- 
tive relief  in  respect  to  the  eaves.- Meaney 
V.  Stork,  83  A.  492. 

{ 62  ^N.J.Ch.)  A  grantor's  covenants  as  to 
restrictions  in  deeds  of  adjoining  lots,  being  a 
part  of  the  consideration  for  the  grantee's  deed 
and  intended  to  impose  a  burden  on  all  lots  for 
the  benefit  of  all,  its  violation  will  be  restrain- 
ed against  all  purchasers  from  the  grantor  with 
notice  thereof.— Rowland  v.  Andrus,  83  A.  982. 

HI.  ACTIONS  FOB  INJUNCTIONS. 

i  113  (N.J.Ch.)  One  who  seeks  to  enjoin 
violation  of  a  building  restriction  must  act 
promptly  upon  being  advised  of  that  which  he 
asserts  does  or  will  constitute  the  violation. — 
Meaney  v.  Stork,  83  A.  492. 

i  113  (N.J.Ch.)  A  property  owner  held  not 
estopped  by  his  Inchps  in  proceeding  by  injunc- 


tion to  enforce  a  restrictive  building  covenant 
where  he  objected  to  the  erection  of  the  build- 
ing as  soon  as  he  had  notice  of  its  proposed 
location.— Howland  v.  Andrus,  83  A.  982. 

IV.  PBELnoiNART  AND  INTERLOCV- 
TOBT  INJUNCTIONS. 

(A)  Gromnda  and  Proeeedtnara  to  Procnre. 

^  133  (Del.Ch.)  A  preliminary  injunction 
will  require  the  removal  of  an  obstruction 
which  effectuates  the  very  injury  to  be  ulti- 
mately remedied. — Williamson  v.  McMonagle. 
83  A.  139. 

{  134  (DeLCh.)  The  ri^bt  of  a  complainant 
seeking  a  preliminary  injunction  should  be  so 
clear  that  the  denial  of  the  right  must  be 
captious  or  unconscionable. — Williamson  v.  Mc- 
Monagle, 83  A.  139. 

{  137  (N.J.Ch.)  A  preliminary  injunction  will 
not  be  granted,  where  the  plaintiff's  right, 
which  the  injunction  is  to  protect,  is  doubtfuL 
— ^Blanchard  v.  Eastern  Pennsylvania  Power, 
Co.,  83  A.  505. 

(B)  Contlnnlns.  Modifylns,  Vnentlns,  or 
DlaaolTlnar. 

{  172  (Md.)  Where  the  bill  in  a  suit  to  en- 
join a  city  from  constmcting  drains  showed 
that  the  city  proposed  to  make  the  gutters  sO' 
deep  that  trees  were  injured  or  destroyed,  all 
of  which  was  practically  admitted  in  the  an- 
swer, defendant  could  not,  without  amending 
the  answer,  have  the  Injunction  dissolved  on 
a  showing  that  the  deepening  of  the  gutters 
was  a  part  of  a  general  scheme  to  grade  the' 
street,  and  hence  was  authorized. — ^Aiayor  and 
Council  of  City  of  Easton  v.  Turner,  83  A.  42. 

S  186  (Vt.)  P.  S.  I  1287,  held  not  to  apply 
where  an  injunction  wron^ully  obtained  wa» 
dissolved  by  a  voluntary  discontinuance  of  the 
suit,  since  the  discontinuance  ended  the  case 
for  all  purposes  except  for  the  giving  of  judg- 
ment for  defendant  for  reasonable  costs  as 
provided  by  section  1758. — Powell  v.  Woodbury, 
83  A.  541. 

P.  S.  {  1284,  relates  only  to  ascertaining 
damages  occasioned  by  injunction  issued  to 
stay  proceedings  at  law  in  actions  of  ejectment, 
after  verdict.-Jd. 

INNUENDO. 

See  Libel  and  SUnder,  $|  8S,  97. 

IN  PAIS. 

See  Estoppel,  i|  52,  58. 

INQUISITION. 

See  Insane  Persons,  1 10. 

INSANE  PERSONS. 

See  Courts,  {  514;    Receivers,  |  18;    Wills,  f 
664. 

I.   DISABILITIES  IN  OENERAI.. 

f  5  (Md.^  One  adjudged  a  lunatic  has  no  ca- 
pacity during  the  continuance  of  the  lunacy  to 
contract,  and  may  not  appoint  an  agent. — 
GiUet  v.  Shaw,  83  A.  394. 

n.  INQUISITIONS. 

I  10  (Md.)  A  proceeding  to  have  en  adjudica- 
tion in  lunacy  may  properly  be  commenced  by 
one  not  a  member  of  the  family  of  the  alleged 
lunatic— Gerke  v.  Colonial  Trust  Co.,  83  A. 
1002. 

m.   GUARDIANSHIP. 

{ 43  (Md.)  Under  Code  1904,  art  16,  H  231, 
232,  payment  of  a  small  sum  due  a  lunatic  as 
annuities    to   a    foreifrji    guardian   held   within 
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the  policy  of  the  state  of  Maryland.— Gerke  t. 
Colonial  Trust   Co.,   83  A.  1092. 

That  such  foreign  guardian  was  secretary 
of  an  insane  hospital  Mli  not  sufficient  to  ren- 
der the  order  improper,  where  there  was  no 
showing  that  he  was  not  a  proper  guardian. 
• — Id. 

Vn.  TORTS. 

S  80  (Aid.)  One  adjudged  a  lunatic  Is  not  lia- 
ble in  person  or  property  for  the  tort  of  an 
employe  of  the  guardian  in  operating  an  au- 
tomobile not  in  the  presence  of  the  lunatic. — 
GiUet  V.  Shaw,  83  A.  394. 

INSOLVENCY. 

See  Assignments  for  Benefit  of  Creditors; 
Banliruptcy;  Corporations,  S|  562,  568;  Judg- 
ment, i  822;   Railroads,  |  209. 

n.  PROCEEBINOS  FOB  BECLABATION 

OF  IN80I.VENCT  AMD  SURRENDER 

OR  SEIZURE   OF  PROPERTT. 

(O)  InTOlantary  Proceedlnca. 

i  33  (N.  J.Snp.)  The  words  "immediately  there- 
after" in  the  statutory  bond  required  by  In- 
solvent Debtors'  Act,  {  2,  proTiding  that  the 
debtor  will,  if  refused  a  discharge,  surrender 
himself  immediately  thereafter,  mean  "directly" 
or  "at  once"  after  the  discharge  has  been  re- 
fused.—Braden   V.  Rosenstone,   83  A.  906. 

INSPECTION. 

See  Carriers,  i  292;  Master  and  Servant,  §1 
123-125. 

INSTRUCTIONS. 

To  jury,  see  Criminal  Law,  {|  751-834,  922; 

Trial,  §f  187-296. 
To  servant,  see  Master  and  Servant,  ii  160- 

155,  217,  276. 

INSURABLE  INTEREST. 

Se«  Insurance,  §f  116,  116. 

INSURANCE. 

See  Fraudulent  Conveyances,  §  312; 


Time. 


n.  INSURANCE   COMPANIES. 
(A)   Stock   Companies. 

1 38  (N.J.)  Increasing  the  amount  of  insur- 
ance on  policies  already  issued  without  chang- 
ing the  premium  by  insurance  company  in  good 
faith  held  not  to  constitute  the  doing  of  a  par- 
ticipating policy  business  in  violation  of  P.  L. 
1907,  p.  140,  {  12.— Blanchard  v.  Prudential 
Ins.  Co.  of  America,  83  A.  220. 

In  action  by  stocliholders  of  an  insurance 
company  to  compel  the  present  distribution  of 

Srohts  ascertained  and  apportioned  to  the  stock- 
olders  under  P.  L.  1007.  p.  132,  |  1,  held,  in 
the  absence  of  fraud  or  bad  faitli,  that  equity 
would  not  interfere. — Id. 

IV.   INSURABLE   INTEREST. 

I  115  (Me.)  Whether  one  has  an  insurable 
interest  in  property  is  tested  by  the  question 
whether  he  will  be  directly  and  financially  af- 
fected by  loss  of  the  property.— Getchell  v. 
Mercantile  &  Mfrs.  Mut  Fire  Ins.  Co.,  83  A. 
801. 

Plaintiff  had  an  insurable  interest  in  a  build- 
ing occinjied  by  him,  though  owned  by  his  moth- 
er, with  whom  he  had  an  oral  agreement  that 
he  might  occupy  a  room  during  her  life,  and  he 
having  expended  $1,000  in  improvements. — Id. 

g  116  (Md.)  Life  insurance  in  a  company  op- 
erating on  the  mutual  or  co-operative  plan  may 
be  made  payable  to  one  with'  whom  insured 
lived  illicitly  on  separation  from  his  wife, 
though  the  beneficiary  be  designated  as  "wife, 
as  well  as  by  name,  and  the  lawful  wife  sur- 


vives insured.— Meinhardt  t.  Heinbardt,  83  A. 
716. 

V.  THE   CONTRACT  IN   GENERAIu 

(A)  Nature,  Re«aiattes,  and  VaUditr- 

{  124  (Me.)  A  contract  of  insurance  agaics: 
fire  is  a  contract  of  indemnity  to  reimburse  in- 
sured for  his  actual  loss,  not  exceeding  an 
agreed  sum. — Getchell  v.  Mercantile  &  Mfr:. 
Mut  Fire  Ins.  Co.,  83  A.  801. 

(B)  Comstmetton  aad  Operation. 

I  166  (N.J.)  A  policy  for  |2.000  on  -tTi.. 
three-story  frame  buildings  •  •  •  while 
cupied  as  dwellings  •  •  •  gnd  being  $1.' 
on  each  building,"  is  a  specific  policy  of  Ijil.)  ■' 
on  each  of  the  buildings,  and  not  a  blanket  ;-  - 
icy  on  both.— OroUimund  v.  Germataia  V-.t- 
Ins.  (>>.,  83  A.  1108;  Same  v.  Rochester  «iT- 
man  Ins.  Co.,  Id.  1113. 

A  policy  of  insurance  for  $2,000  on  a  thr-  .- 
story  frame  building  while  occupied  aa  a  du'i 
ing  house,  and  situated  Nos.  69  and  71  K«~' 
Twelfth  street,  is  not  a  specific  policy  on  ea  u 
part,  but  a  blanket  policy  on  both. — ^Id. 

IX.  AVOIDANCE  OF  POUCT  FOR  ms. 
REPRESENTATION,  FRAUD,  OB 
BBEACH  OF  WARRAXTT  OB 
CONDITION. 

(C)  Matters  Relatlns  to  Person  Insnred. 

1 297  (Md.)  Representations  by  an  applicaDt 
for  insurance  that  he  did  not  use  any  mal' 
liquors,  wines,  or  spirits,  and  had  never  us<  1 
malt  or  spirituous  liquors  to  excess,  are  ma- 
terial to  the  risk  aa  a  matter  of  law.— K.<r- 
wood  v.  Prudential  Ins.  Co.  of  America,  S3  A. 
169. 

XI.   ESTOPPEI..  WAIVER.  OR  AGREE- 
MENTS AFFECTING   RIGHT   TO 
AVOID  OR  FORFEIT  POiaCT. 

S376  (Md.)  A  provision  of  an  insnras'-- 
policy  prohibiting  any  agent  from  changins  ".- 
modifying  its  terms  does  not  apply  to  awi  ■ 
tions  which  relate  to  the  inception  of  the  con- 
tract.— Forwood  V.  Prudential  Ins.  Co.  of 
America.  83  A.  169. 

1 379  (Md.)  Where  the  application  was  an- 
nexed to  policy,  am^wers  which  applicant  mii!': 
have  known  to  have  been  false  A«U  to  defec 
recovery,  although  true  answers  were  gi^-c. 
and  different  ones  copied  in  the  application  t<.\ 
the  agent. — Forwood  v.  Prudential  Ins.  Co.  if 
America,  83  A.  169. 

}  388  (N. J.Snp.)  The  refusal  of  insurer  to  »■  • 
cept  a  premium  on  the  last  day  of  grace  a- 
lowed  by  the  policy  and  its  claim  that  oie  p«l:  .■' 
had  lapsed  was  a  waiver  of  any  further  teixI'T 
of  premiums,  without  notice  to  the  insured  tii..' 
they  would  be  received. — Bohles  v.  Prad«n'i:.i 
Ins.  Co.  of  America,  83  A.  904. 

Xm.  EXTENT  OF  I.OSS  AND  UABH.* 
ITY  OF  INSURER. 

(B)  Insnranee  of  Property  and  Tltlea. 

i  499  (Me.)  Recovery  of  fire  insurance  is  d<  : 
defeated  because  the  amount  of  loss  cannot  :-■ 
determined  without  difficulty,  and  is  to  s- 1-  ■■ 
extent  a  matter  of  estimate. — Getchell'  t.  Mer- 
cantile &  Mfrs.  Mut.  Fire  Ins.  Co.,  83  A.  N>1. 

i  503  (Me.)  Where  a  leasehold  interest  is  in- 
sured, the  value  for  the  unexpired  term  is  tt>- 
measure  of  loss. — Getchell  v.  Mercantile  ic 
Mfrs.  Mut  Fire  Ins.  Co.,  83  A.  801. 

In  an  action  on  a  fire  policy  coverinif  a  lease- 
hold interest,  the  amount  of  loss  A«M  prop>>i!'' 
ascertained  fay  taking  the  present  worth  of  : .. 
amount  representing  the  difference  between  th' 
reasonable  rental  value  of  the  premises  and  It- 
rental  cost  to  plaintiff  for  a  certain  period.— I  • 

i  504  (N.J.)  In  distributiDK  the  loss  n[-  s 
two  parts  of  a  building  under  one  roof  betveci 
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m.  blanket  policy  and  a  policy  specifically  liable 
on  each  part,  each  providing  that  the  liability 
shall  not  be  greater  than  the  amount  inanred 
thereby  shall  bear  to  the  whole  insurance,  the 
blanket  policy  should  be  regarded  as  insuring 
each  part  to  an  entire  amount  unappropriated 
when  it  is  reached,  making  the  adjustment  part 
by  part  in  the  order  of  the  greater  loss,  if 
that  will  work  substantial  equity  to  all  par- 
ties, and  deducting  a  sum  appropriated  to  the 
part  as  it  is  adjusted  and  passed. — Grollimund 
T.  Germania  Fire  Ins.  Co.,  83  A.  1108;.  Same 
V.  Rochester  German  Ins.  Co.,  Id.  1113. 

Xnr.   NOTICE  AMD  PBOOF  OF  LOSS. 

i  542  (Md.)  Where  the  insured  shows  that  he 
could  not,  bv  the  use  of  such  reasonable  means 
aa  were  witnin  his  power,  secure  bills  or  dupli- 
cates, it  is  a  sufficient  excuse  for  his  failure 
to  comply  with  a  demand  for  them,  made  under 
a  provision  in  the  policy. — Mutual  Fire  Ins. 
Co.  of  Montgomery  County  v.  Pickett,  83  A. 
1097. 

f  543  (N.J.Snp.)  Where  an  insurance  compa- 
ny issues  several  policies  on  the  life  of  in- 
sured and  nothing  contained  therein  requires 
separate  proof  of  death  to  be  made,  such  proof 
made  under  one  is  sufficient  to  make  a  palicy 
under  which  no  proof  was  made  actionable. — 
Bohles  v.  Prudential  Ins.  Co.  of  America,  83 
A.  904. 

i  559  (N.J.Sup.)  Insurer  having  denied  liabili- 
ty on  a  life  policy  on  the  specific  ground  that 
it  had  lapsed,  it  was  unnecessary  to  furnish 
proofs  of  death  in  order  that  the  policy  might 
become  suable.— Bohles  v.  Prudenaal  Ins.  Co. 
of  America,  83  A.  904 

XV.  ADJUSTMENT  OF  LOSS. 

f  574  (R.I.)  A  statutory  fire  policy  provided 
that  insurer  should  not  be  liable  beyond  the 
actual  cash  value  of  the  property,  and  that  it 
should  be  optional  with  the  insurer  to  take  all 
or  any  part  of  the  articles  damaged  at  the  val- 
ue ascertained  by  the  appraisement,  and  to 
repair,  rebuild,  or  replace  the  property  damag- 
ed, and  that  insured  should  give  immediate  no- 
tice of  any  loss,  separating  the  damaged  and 
undamaged  personal  property,  and  stating  the 
quantity  and  cost  of  each  article  and  the 
amount  claimed  thereon,  and  within  60  days 
render  a  verified  statement  showing  the  cash 
value  of  each  item  and  the  amount  of  loss 
thereon.  Held,  that  a  report  of  appraisers  ^v- 
ing  the  value  and  loss  on  the  aggregate  with- 
out itemization  was  insufficient.— Sauthof  v. 
American  Cent.  Ins.  Co.,  83  A.  441. 

XVI.  BIGHT  TO  PBOCEEDS. 

{  585  (Vt.)  Where  a  wife  under  an  arrange- 
ment with  her  husband  paid  the  premiums  on 
an  insurance  policy  on  the  life  of  her  husband 
for  over  twenty  years,  the  payment  being  made 
from  her  savings  in  keeping  a  boarding  house, 
the  money  payable  on  the  maturity  of  the  pol- 
icy belonged  to  the  wife,  though  the  earnings 
from  the  boarding  business  were  deposited  in 
bank  in  the  name  of  the  husband  and  by  him 
checked  out.— Roberts  v.  W.  H.  Hughes  Co.,  83 
A.  807. 

XVni.  ACTIONS  ON  POLICIES. 

§612  (Md.)  Until  compliance  by  the  insured 
with  a  demand  for  books  of  accounts,  bills, 
etc.,  made  under  the  provisions  of  the  policy, 
or  until  a  showing  that  compliance  was  impos- 
sible, field,  that  be  could  not  maintain  an  ac- 
tion on  tiie  policy.— Mutual  Fire  Ins.  Co.  of 
Montgomery  County  v.  Pickett,  83  A.  1097. 

§  646  (Md. )  The  burden  is  on  an  insurer  to 
show  the  falsity  of  statements  and  answers  in 
the  application,   and   that   they  were   material 


to  the  risk. — Forwood  ▼.  Prudential  Ins.  (3o. 
of  America,  83  A.  169. 

Where  an  insurer  has  proved  the  falsity  of 
representations  in  the  application  which  was 
signed  by  the  insured,  and  contained  a  declara- 
tion that  all  statements  and  answers  were 
true,  and  an  agreement  that  they  should  con- 
stitute a  part  of  the  contract,  the  burden  is  on 
those  claiming  under  the  policy  to  show  that 
the  answers  contained  in  the  application  were 
not  the  answers  given  by  the  msured. — ^Id. 

1665  (Md.)  Evidence  held  insufficient  to 
show  that  false  answer  in  an  insurance  appli- 
cation was  not  the  answer  given  by  the  insured, 
and  that  he  had  answered  the  question  truly. — 
Forwood  V.  "Prudential  Ins.  C)o.  of  America, 
83  A.  169. 

{  665  (Md.)  Evidence,  in  an  action  on  a  pol- 
icy of  fire  insurance,  held  not  to  sustain  plainr 
tifiCs  burden  of  showing  either  a  compliance 
with  the  insurer's  demand,  under  the  terms  of 
the  policy,  for  his  books  of  accounts,  bills,  etc., 
or  that  it  was  impossible  for  him  to  comply 
with  such  demand. — Mutual  Fire  Ins.  Co.  of 
Montgomery  County  v.  Pickett,  83  A.  1097. 

XX.  MXrTTTAL   BENEFIT    INSTTBANOE. 

(E)  Benellctarlea  and  Benefits. 

1770  (M.d.)  Under  Code  Pub.  Gen.  Laws 
1904,  art.  23,  i  210,  one  with  whom  a  member 
lived  illicitly  for  1()  years  on  separation  from 
his  wife,  who  survived  him,  is  not  entitled  to 
the  benefits,  though  designated  as  wife  in  the 
certificate.— Meinhardt  v.  Meinhardt.  83  A.  716. 

Under  Code  Pub.  Gen.  Laws  1904,  art.  28,  f 
210,  ?ield,  that  a  fraternal  insurance  society 
cannot  be  estopped  to  deny  the  right  of  one 
who  lived  illicitly  with  an  insured  member  to 
the  proceeds  of  the  certificate,  because  it  re- 
ceived dues  from  the  member,  where  it  did  not 
know  until  after  his  death  that  she  was  not  his 
lawful  wife. — Id. 

Where  the  classes  of  persons  to  whom  fra- 
ternal insurance  proceeds  may  be  paid  are  pie- 
scribed  by  statute  of  charter,  neither  the  society 
nor  a  member,  nor  both,  can  divert  benefits  to 
any  other  class. — Id. 

1784  (Md.)  Under  Code  Pub.  Gen.  Laws 
1004,  art  23,  U  210-223,  and  the  by-laws  of 
a  fraternal  benefit  society,  a  member  may  not 
by  will  dispose  of  a  death  benefit  due  under  a 
certificate  of  membership.— Mineola  Tribe  No. 
114.  Improved  Order  of  Bed  Men,  ▼•  Lizer,  83 
A.  149. 

Under  Code  Pub.  Gen.  Laws  1904,  art.  23, 
}  210,  and  the  by-laws  of  a  fraternal  order,  a 
will  of  a  member  disposing  of  the  death  bene- 
fit due  under  his  certificate  of  membership 
hdd  not  an  "attested  order,"  and  the  bene- 
ficiary in  the  will  is  not  entitled  to  the  benefit. 
—Id. 

§  793  (MdL)  Under  Code  Pub.  Gen.  Laws, 
1904,  art.  23,  §  210,  where  proceeds  of  a  cer- 
tificate are  claimed  by  the  member's  lawful 
wife,  from  whom  he  was  separated,  and  by  a 
woman  with  whom  he  lived  illicitly,  who  was 
designated  as  his  "wife"  in  the  certificate,  and 
the  proceeds  are  deposited  in  court  by  the  so- 
ciety under  interpleader,  to  be  paid  as  may  be 
determined,  the  proceeds  held  properly  awarded 
to  the  lawful  widow,  in  the  absence  of  a  by-law 
I  or  rule  to  the  contrary,- Meinhardt  v.  Mein- 
hardt, 83  A.  716. 

INTENT. 

See  Deeds,  i|  93,  97,  100;   Evidence.  |  461; 
Fraudulent  C!onveyances,  H  64,  163;  Powers; 


Statutes,  {  182;  Trusts,  il  25.  270;  Wills,  {{ 
439-441,  481,  ((29,  684,  763,  863. 

INTEflEST. 

See  Covenants,  |  84;  Insurance,  {|  115,  116; 
Money  Received-  Trusts,  |  282;  Wills,  |  734. 
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IX.  BATE. 

S  31  (Pa.)  Interest  for  delay  in  obtaining  com- 
pensation tor  personal  injuries  cannot  be  at  the 
rate  of  over  six  per  cent.— McGonnell  y,  Pitts- 
burgh Rys.  Co.,  83  A.  2S2. 

INTERLINEATION. 

See  Wills,  |  107. 

INTERLOCUTORY  INJUNCTION. 

See  Injunction,  §{  133-186. 

INTERLOCUTORY  JUDGMENT. 

See  Appeal  and  Error,  K  70-82,  870-87S. 

INTERPLEADER. 

X.  RIGHT   TO   INTERPI,EA]>EB. 

1 4  (Conn.)  Tlie  court  in  a  suit  to  quiet  title, 
having  determined  the  title,  was  authorized  to 
order  the  parties  claiming  distribution  of  rents 
and  profits  in  the  bands  of  a  receiver  to  file 
statements  of  claim  in  the  nature  of  an  inter- 
pleader.—Humphrey  V.  Gerard,  83  A.  210. 

I  12  (N.J.)  The  right  of  the  owner  of  a  build- 
ing erected  by  a  contractor  to  pay  into  court 
the  money  due  under  the  contract  for  distribu- 
tiod  among  those  who  have  filed  legal  stop  no- 
tices is  unaffected  by  his  failure  to  give  notice 
to  the  contractor  of  the  stop  notices  served. — 
Keupler  t.  Eisele,  83  A.  999. 

n.  PBOCEEDnfGg  AND  BELIEF. 

{  23  (N.J.)  A  bill  of  interpleader  by  an  own- 
er of  a  building  eActed  by  a  contractor,  which 
alleges  that  the  contract  was  filed  in  accord- 
ance with  the  statute,  sufficiently  alleges  as 
against  a  demurrer  compliance  with  the  stat- 
ute contemplating  the  filing  of  the  specifications 
accompanying  the  contract. — Keupler  v.  Eisele, 
83  A.  999. 

A  bill  of  Interpleader  by  aii  owner  of  a  build- 
ing erected  by  a  contractor  held  to  show  suffi- 
cient uncertainty  as  to  the  rights  of  the  sev- 
eral claimants  to  entitle  the  filing  of  the  bill. 
—Id. 

INTERPRETATION. 

See    Bills    and    Notes,    |   116;    Constitutional 
Law,  fl  14,  48:  Contracts,  {I  147-176;  Cove- 
nants, ti  49-84:  Deeds,  g$  90-100;  Evidence, 
"  458,  461,  618;  Guaranty,  {  38;  Insurance, 
166;  Pleading,  i  34:  Powers;  Sales,  {§  71, 


I 


2;   Statutes,  ff 

INTERPRETERS. 

See  Witnesses,  |  87. 

INTERROGATORIES. 

See  Depositions. 

To  jury,  see  Trial,  {{  349,  360. 

INTERSTATE  COMMERCL 

See  Commerce. 

INTESTACY. 

See  Descent  and  DUtribuUon;  Wills,  H  449, 
801. 

INTOXICATING  LIQUORS. 

See  Criminal  Law,  {  869;  Indictment  and  In- 
formation, f  110. 

IV.  LICENSES  Ain>  TAXES. 

(87  (N.H.)  Under  Laws  1903,  c.  95,  {  14, 
held  that  sale  of  his  stoclc  and  retirement  by  a 
licensee  did  not  abrogate  his  license  nor  relieve 
him  from  responsibility  ••  a  licensee  nor  die- 


charge  the  sureties  on  his  bond.— United  State* 
Fidelity  &  Guaranty  Co.  t.  Little,  83  A.  513. 

Under  Laws  1903,  c.  96,  (  12^  *«M  that, 
where  a  licenses  transferred  his  license  with- 
out assent  of  the  board  of  commissioners,  the 
sureties  on  his  bond  were  not  discharged  from 
liability.— Id. 

I  108  (N.J.Sup.)  Under  Comp.  St.  1910,  p. 
2907,  (  83,  prescribing  as  a  necessary  conse- 
quence of  revocation  of  a  liquor  license  that  no 
license  shall  lie  granted  for  a  year  thereafter 
to  sell  liquors  in  the  premises,  a  judgment  of 
forfeiture  cannot  stand,  unless  the  owner  of  tlie 
premises  is  a  party  to  the  proceedinss. — Dolin- 
slci  T.  Kling,  83  A.  863. 

VI.   OXTEHSES. 

I  131  (Conn.)  Gen.  St.  1902,  |  2701,  aa  amend- 
ed by  Pub.  Acts  1903,  c.  78,  and  by  Pob.  Acts 
1905,  c.  19,  punishing  persons  entering  any 
place  in  which  liquors  are  licensed  to  be  sold 
or  exposed  for  sale  during  prohibited  hours,  ap- 
plies only  to  places  licensed  for  the  sale  of  liq- 
uor within  section  2700.— State  ▼.  Penner,  83  A 
625. 

I  176  (Del.Gen.Sess.)  It  ia  no  defense,  in  a 

Srosecution  for  unlawfully  selling  spiritooos 
quor,  that  the  liquor  was  sold  as  a  medicine, 
where  accused  was  not  authorized  to  sell  med- 
icine.—State  V.  Buckman,  83  A.  938. 

Vm.  OBIMUIAL  PBOSEOimOHS. 

{223  (Md.)  The  stete  in  a  proeecntion  for 
the  unlawful  disposition  of  intoxicatiiig  Uqoor 
Is  not  confined  in  its  proof  to  the  date  alleged 
in  the  indictment— Curry  v.  State,  83  A.  lU3li. 

UC.   8EABOHE8,  SEIZPREB.  AND  FOB- 
FEITUBES. 

1 248  (Me.)  A  complaint  under  Rev.  St.  c  29, 
§  40,  to  search  and  seize  liquors,  describiiu 
the  place  as  "a  certain  shop  and  dwelling  and 
its  appurtenances,"  occupied  by  defendant  as 
a  "store  and  dwelling,"  is  insufficient  to  diow 
that  the  dwelling  house  is  used  as  an  inn  or 
shop,  or  for  purposes  of  traffic  witliin  the  stat- 
ute.—State  V.  Soucie,  83  A.  700. 

INVESTMENT. 

See  Conversion,  |  16. 

ISSUES. 

See  Appeal  and  Error,  {|  170,  219. 

JAILS. 

See  Prisons. 

JEOPARDY. 

See  Criminal  Law,  M  182,  18S. 

JOINDER. 

See  Action,  ff  41-46. 

JOINT  TENANCY. 

See  Tenancy  in  Common ;  Wills,  i  627. 

JUDGES. 

See  Appeal  and  Error,  I  667;  Evidence,  f  44: 
Exceptions,  Bill  of,  i  61;  Jostices  of  the 
Peace;  New  Trial,  {  93. 

TV.  DISQUALIFICATION  TO  ACT. 

i  42  (Md j  Under  Code  Pub.  Gen.  Laws  1901. 
art.  93.  I  234,  the  fact  that  one  of  the  jodges 
of  the  orphans'  court  was  a  nephew  of  the 
decedent  and  a  remainderman  nnder  decedent's 
alleged  will  was  no  ground  for  the  transfer  of 
jurisdiction  of  the  estate  from  the  orphans'  to 
the  equity  court.— Curtis  v.  Piersol,  83  A.  87. 

An  orphans'  court  order,  appointing  a  tem- 
porary administrator,  held  not  defective,  with- 
in Code  1904,  art  93.  i  67,  and  Const  art  4. 
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S  7,  because  one  of  the  Judges  was  related  to 
the  decedent  and  was  a  remainderman  under 
his  will,  where  it  did  not  appear  that  he  par- 
ticipated in  such  appointment.— Id. 

JUDGMENT. 

See  Abatement  and  Revival,  §  69;  Appeal  and 
Error,  S  982;  Certiorari,  J  69;  Corporations, 
i  683;  Courts,  {  189;  Covenants,  {  121:  Equi- 
ty, ii  420-127;  Elxecntors  and  Administra- 
tors, S  506;  Justices  of  the  Peace,  i|  130, 
135;  Life  Estates,  {  17;  Mortgages,  f  497; 
New  Trial,  |  109;  Pleading,  f§  348,  850;  Re- 
view; WiUs,  f§  421,  423. 

n.  BT  CONFE88IOK. 

§  46  (Pa.)  Power  to  confess  judgment  by  war- 
rant of  attorney  is  exhausted  by  entering  judg- 
ment thereon,  and  a  second  judgment  on  the 
same  warrant,  after  vacation  of  the  first.  Is 
void.— Borough  of  Bellevue  v.  Hallett,  83  A.  66. 

§67  (N.J.)  Judgments  on  bonds  and  wa> 
rants  of  attorneys  will  be  set  aside  where  the 
debtor  has  subsequently  given  a  bond  and  mort- 
gage,and  the  mortgai^  has  not  been  foteclos- 
ed.— Knight  v.  Cape  May  Sand  Co.,  83  A.  964. 

{68  (Pa.)  When  the  genuineness  of  a  note 
is  in  dispute  and  the  issue  is  that  of  forgery, 
the  writing  is  not  of  weight  and  the  burden  of 
establishing  its  genuineness  is  on  the  plaintiff 
in  the  judgment.— Boyd  v.  Kirch,  83  A.  366. 

Where  defendant  testifies  that  he  did  not 
sign  the  note  on  which  judgment  has  been  en- 
tered against  him  and  that  he  was  not  at  its 
date  indebted  to  plaintiff  in  any  amount,  and  he 
is  corroborated  by  two  witnesses  who  were  fa- 
miliar with  his  handwriting  and  knew  his  sig- 
nature, an  order  opening  the  judgment  was 
proper,  though  his  testimony  was  contradicted 
by  plaintiff  and  by  experts  who  expressed  the 
opinion  that  the  note  was  genuine. — Id. 

IV.  BT  DEFAUI.T. 

CA)  Re«alsltea   and  Validity. 

i  101  (DeLSuper.)  Under  Rev.  Code  1852, 
amended  to  1893,  p.  789,  c.  106,  f  4,  an  instru- 
ment in  writing  not  containing  an  uncondition- 
al promise  to  pay  money  held  an  insufficient 
basis  for  a  default  judgment  at  the  same  term. 
—Green  v.  Wilmington  Trust  Co.,  83  A.  935. 

(B)    Openlns   or    Settins   Aside   Defanlt. 

i  162  (R.I.)  On  an  application  to  open  a  de- 
fault judgment,  the  court  will  not  hear  counter 
affidavits  on  the  merits,  or  examine  into  the 
truth  of  the  allegations  of  defense.— Centreville 
Nat.  Bank  of  Warwick  v.  Inman,  83  A.  766. 

i  163  (R.I.)  On  an  application  to  open  a  de- 
fault, it  was  error  for  the  court  to  pass  on  the 
question  whether  the  defense  pleaded  would 
prevail  on  a  trial.— Centreville  Nat  Bank  of 
Warwick  v.  Inman,  83  A.  755. 

VI.   ON  TRIAL  OF  ISSTJES. 

<A)  Rendition,  Form,  and  RcQaisltea  la 
General. 

{  1 99  (Pa.)  A  judgment  for  defendant  non  ob- 
stante veredicto  under  Act  April  22,  1905  (P. 
Ij.  286),  could  not  be  rendered  in  the  absence 
of  a  request  for  binding  instructions  or  the 
reservation  of  questions  of  law.— Sulzner  v. 
Cappeau-Lemley  &  Miller  Co.,  83  A.  103. 

I  1^9  (Pa.)  The  court  cannot  enter  a  judg- 
ment non  obstante  veredicto,  where  it  could 
not  give  binding  instructions.— Page  v.  Moore, 
83  A.  580. 

IX.  OPENING  OB  VACATINO. 

{ 338  (Md.)  Loss  of  the  prayers  from  the 
files,  so  that  no  record  could  be  made  for  ap- 
peal, held  not  sufficient  ground  for  a  motion  to 
strike  out  a  judgment  for  plaintiff,  where  the 


time  for  preparing  bills  of  ascception  was  ex- 
tended, and  no  steps  were  taken  to  have  the 
prayers  restored. — Jones  v.  State,  83  A.  1100. 

{386  (Md.)  A  motion  -to  set  aside  a  judg- 
ment after  the  term  cannot  be  sustained,  un- 
less applicant  has  acted  with  reasonable  dili- 
gence and  in  good  faith.— Jones  v.  State,  83  A. 
1100. 

1 392  (Md.)  A  motion  to  set  aside  a  judg- 
ment after  the  term  cannot  be  sustained,  un- 
less the  proof  of  fraud,  deceit,  surprise  or  mis- 
take is  clear  and  satisfactory. — Jones  v.  State, 
83  A.  1100. 

X.  EQinXABIf  RELIEF. 

(A)  Ratnre  of  Remedy  and  Gronnda. 

J  416  (Del.Ch.)  Where  defendant  executed  a 
bond,  on  which  a  judgment  was  subsequently 
entered,  in  favor  of  the  father  of  a  woman, 
to  settle  bastardy  proceedings  against  his  son, 
the  fact  that  it  subsequently  api>eared  that  the 
son  was  innocent  was  no  ground  for  setting 
aside  the  judgment— Meredith  t.  Knox,  83  A. 
703. 

Xm.  MERGER  AND  BAR  OF  CAUSES 
OF  ACTION  AND   DEFENSES. 

(A)    Jadsmenta  Operatl-re  aa  Bar. 

{540  (DeLSuper.)  A  former  judgment  on 
the  merits  between  the  same  parties  in  a  court 
of  competent  jurisdiction  is  conclusive  as  to 
any  issue  actually  litigated. — Jones  v.  Charles 
Warner  Co.,  83  A.  131. 

{  562  (Vt)  Where  a  discharged  servant  mis- 
takenly brought  his  action  for  constructive 
services,  a  judgment  against  him,  not  purport- 
ing to  be  upon  the  merits,  is  not  a  bar  to  a 
subsequent  action  for  breach  of  the  employ- 
ment contract— Derosia  v.  Ferland,  83  A.  271. 

{  570  (Me.)  A  judgment  of  the  law  court,  dis- 
missing exceptions  brought  from  the  superior 
court  for  want  of  prosecution,  not  being  on  the 
merits,  cannot  be  urged  as  res  adjudicata. — Mc- 
Donough  V.  Blossom,  83  A.  323. 

(B)  Caaaea  of  Action  and  Detenaea  Hers- 
ed.  Barred,  or  Concluded. 

{619  (N.J.Cb.)  Decree  in  suit  to  cancel  con- 
tract for  sale  of  land  for  invalidity  held  to  estop 
party  from  defending  suit  for  specific  perform- 
ance on  the  ground  that  the  contract  was  in- 
valid for  reasons  other  than  those  specified  in 
the  first  suit. — Rosenstein  y.  Burr,  83  A.  7£@. 

{  622  (Del.Super.)  In  an  action  for  the  price 
of  goods  sold,  defendant  at  his  election  may 
either  avail  himself  of  any  breach  of  the  con- 
tract by  plaintiff  in  reduction  of  damages  or 
he  may  sue  the  plaintiff  independently,  and  a 
judgment  for  the  seller  for  the  price  is  no 
bar  to  an  action  for  breach. — Jones  v.  Charles 
Warner  Co.,  83  A.  131. 

Where  defendant  elected  to  assert  damages 
arising  out  of  the  same  transaction  in  re- 
coupment, he  could  not  thereafter  maintain  an 
action  for  such  damages,  or  any  part  thereof. 
— Id. 

A  buyer,  when  sued  for  the  price,  having 
pleaded  that  the  material  was  unsatisfactory, 
the  judgment  was  conclusive  against  his  sub- 
sequent action  to  recover  damages  arising 
from  the  same  defect. — Id. 

XrV.   CONCLUSIVENESS  OF  ADJUDI- 
CATION. 

(A)  Jadmemta   Coaelnal've  la   General. 

{656  (Vt.)  Where  each  of  defendant's  pleas 
was  directed  to  the  whole  declaration,  the  over^ 
ruling  of  general  and  special  demurrers  to  the 

gleas  was  conclusive  of  the  question  of  the  suf- 
ciency  of  the  declaration  as  against  a  general 
demurrer.— Derosia  v.  Ferland,  83  A.  271. 
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(C)  Matter*  Concluded. 

{720  (Aid.)  In  a  suit  to  foreclose  a  mort- 
gage, au  auditor  having  filed  an  account  in 
which  taxes,  without  penalties,  were  apportion- 
ed between  receivers  and  purchasers  of  the 
prop«rty,  and  the  city  and  state  having  been 

Carties  to  the  action,  held,  that  they  were  bound 
y  an  order  ratifying  the  account,  and  could 
not  thereafter  recover  delinquency  tax  penal- 
ties.—Blakistone  T.  State,  83  A.  151. 

XV.  LIEN. 

i  773  (Pa.)  Judgment  on  bond  and  warrant 
of  attorney  accompanying  mortgage  held  to  cre- 
ate lien  relating  back  to  date  of  record  of 
mortgage.— Keene  Home  t.  Startzell,  83  A. 
584. 

XVH.  FOBEIGH  JXTDGBIENTS. 

{822  (Pa.)  In  action  by  receiver  of  foreign 
corporation  on  assessment  authorized  by  de- 
cree of  court  having  jurisdiction,  a  resident 
stockholder  cannot  question  findings  as  to  in- 
solvency and  grounds  for  assessment,  but  may 
set  up  personal  defenses  involving  rights  as 
bona  fide  holder. — French  y.  Harding,  83  A. 
586. 

zxn.  FiiEABiirG  Ain>  evidence  of 

JVDOBCENT   AS   ESTOPPEL    OB 
DEFENSE. 

{  950  (Vt)  A  defendant  cannot,  in  aid  of  bis 
plea  of  rei  judicata,  invoke  former  proceedings 
which  he  has  not  set  out — Derosia  t.  Ferland, 
83  A.  271. 

i  958  (N.J.)  In  a  suit  by  the  parties  for 
whose  benefit  it  was  made  upon  a  covenant 
to  pay  all  claims  for  damages  from  the  opera- 
tion of  the  covenantee's  business,  including  any 
claim  by  the  plaintiff  for  which  suit  has  al- 
ready been  brought,  where  the  suit  was  against 
the  business  name  of  the  covenantee  only,  it 
was  a  question  for  the  jury  whether  the  cove- 
nantee had  authorized  appearance  and  defense 
to  the  suit  by  her  husband.— Chambers  t.  Phila- 
delphia Pickling  Co.,  83  A.  890. 

JUDICIAL  NOTICL 

See  Evidence,  {  44. 

JUDICIAL  POWER. 

See  (Constitutional  Law,  {{  50,  70. 

JUDICIAL  SALES. 

See  Appeal  and  Error,  (  876;  Execntora  and 
Administrators,  §{  839,  386. 

{31  (Md.)  Mere  inadequacy  of  price  is  not 
sufficient  to  invalidate  a  judicial  sale,  unless  so 
gross  and  unreasonable  as  to  indicate  miscon- 
duct, fraud,  or  unfairness,  on  the  part  of  the 
trustee.- VoUum  v.  Beall,  83  A.  1095. 

Evidence  on  a  motion  to  confirm  a  judicial 
sale  of  real  estate  held  not  to  show  that  the 
price  for  which  it  was  sold  was  grossly  inade- 
quate.— Id. 

Evidence  held  not  to  show  that  the  sale  was 
unfairly  made. — ^Id. 

Where  a  tract  of  land  was  both  advertised 
for  sale  and  sold  by  offering  it  first  in  parcels 
and  then  as  a  whole,  and  the  bid  for  the  tract 
as  a  whole  was  the  higher  and  was  accepted, 
there  was  nothing  therein  to  prevent  confirma- 
tion.—Id. 

Evidence  held  to  show  that  complainant  had 
full  knowledge  of  the  proceedings  to  the  date 
of  decree,  and  consented  to  an  agreement,  filed 
by  her  counsel,  for  the  sale  of  the  property  ac- 
cording to  the  decree.— Id. 

JURISDICTION. 

See  Appeal  and  Error,  {$  113,  875,  1198;  Bas- 
tards,  {  85;    Corporations,    {   683;    Coarts; 


Criminal  Law,  (  260;  Divorce,  ||  62,  78;  Juv 
tiees  of  the  Peace,  {{  31-37;  Mandamus.  I 
76;  Religious  Societies;  Schools  and  School 
Districts,  {  69;  Specific  Peiformance,  ii  75. 
127;  TroBtB,  S  168.  — — .  » 

JURY. 

See  Appeal  and  Error,  §{  237,  968;  Crimina! 
Law,  {{  182,  185,  751-834,  922;  Evidence. 
8  598;  Grand  Jury;  New  Trial,  f  143;  Trial. 
{{  28,  186-194,  306,  807. 

n.  BIGHT  TO  TBIAL  BY  JUBT. 

{  19  (R.I.)  CSen.  Laws  1909,  c.  238,  |g  7.  S. 
providing  for  the  appointment  of  commissioners 
to  determine  the  proportion  which  eadt  city  in 
the  Metropolitan  park  district  shall  pay  to 
meet  interest  and  sinking  fund  reqtdreinentii, 
and  that  the  amount  required  each  year  from 
each  city  shall  be  assessed  as  part  of  its  an- 
nual tax,  held  under  Const,  art.  1,  I  15,  dedar- 
ing  that  the  right  of  trial  by  jury  shall  remain 
inviolate. — ^In  re  Opinion  of  the  Justices,  ivi 
A,  8. 

{ 25  (N.J.)  Where  a  cause  is  referred  nnder 
Practice  Act,  {  166,  and  a  party  desires  to  re- 
serve his  right  to  trial  by  jury,  a  diaaent  filed 
after  the  reference  has  been  suggested,  bat  a 
day  in  advance  of  the  formal  reference,  is  not 
premature.— Adams  v.  Board  of  Elducation  of 
Montvale,  83  A.  868. 

Where  a  party  files  a  dissent  reserring  his 
right  to  trial  by  jury  under  Practice  Act,  f 
155,  the  clerk  should  make  the  proper  entry  in 
the  minutes,  and  on  failure  to  do  so  the  coait 
should  order  entry  nunc  pro  tunc. — Id. 

{25  (N.J.Sup.)  Where  a  party  to  an  action 
in  the  district  court  fails  to  demand  a  jary  one 
day  prior  to  the  return  day,  as  provided  by  P. 
L.  1906,  p.  494,  I  4,  that  the  case  on  appeal 
has  been-  reversed  does  not  entitle  him  to  de- 
mand a  jury  on  the  second  trial. — ^Keams  t. 
Simpson,  83  A.  774. 

{31  (Md.)  Acts  1910,  c.  698,  relating  to 
moving  picture  operators,  held  not  intnaUd  for 
vesting  summary  jurisdiction  in  the  poUce  mag- 
istrates and  justices  of  the  peace  to  try  aad 
punish  violations  under  it— State  v.  Iioden,  S3 
A.  664. 

{31  (Pa.)  Act  May  5,  1911  (P.  L.  p.  201) 
{  8,  relating  to  trial  by  jury  on  request  of  ei- 
ther party  and  the  payment  of  the  jury  fee  in 
advance,  is  not  an  abridgment  of  the  right  to 
trial  by  jury.— Gottschall  v.  Campbell,  S3  A. 
^oo,  ^9w. 

TV.   SUMMONINO,  ATTENDANCE,  DIS. 

OHABGE.  AND  C03SPEN- 

SATION. 

(  72  (Tt.)  Additional  jurors  in  a  murder  case 
held  properly  summoned  to  fill  the  panel  for  the 
trial  of  a  cause,  under  P.  S.  1480,  and  that  the 
court  was  not  bound  to  follow  the  method  dp- 
scribed  in  1481.— State  v.  Boaworth,  83  A.  657. 

V.   COMPETENCY  OF  XDBOBS,  OHAL. 
LENOES,  AND   OBJECTIONS. 

{ 99  (Me.)  In  actions  brought  on  notes  and 
defended  on  the  ground  of  forgery,  jurors  who 
bad  tried  a  case  involving  idHitioU  facts  were 
disqnalified,  making  it  error  to  overrule  defend- 
ant's application  for  a  oontlnuance.— McDoo- 
ough  T.  Blossom,  83  A.  823. 

JUSTICES  OF  THE  PEACE. 

See  Jury,  {  31. 

HL   CrVIL    JUBISDICTION    AND    AU- 
THOBITY. 

{31  (DeLSuper.)  A  justice's  authority  with- 
in his  jurisdiction  is  as  complete  as  that  of  the 
Superior  Court— Jones  t.  Charles  Warner  Co- 
83  A.  131. 
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§34  CN.X)  Under  P.  L.  1902,  p.  500,  \eW, 
that  a  juBtioe  of  the  peace  had  no  jnrisdieUon 
of  a  proBecution  under  P.  L.  1880,  PP- 218,  222. 
223  (1  Gomp.  St.  1910,  pp.  69,  62,  ii  35,  37,  38) 
IS  13,  16,  16,  for  craetty  to  animals.— New  Jer- 
Sy  S.  P.  a  A.  T.  Buss.  83  A.  961. 

§37  (DeLSnper.)  Damages  purely  conse- 
quential, arising  from  the  use  of  mortar  pur- 
chased by  plaintiff  from  defendant,  held  not 
within  the  jurisdiction  of  a  justice  o|  the 
peace.— Jones  v.  Charles  Warner  Co.,  83  A. 
131. 

XV.  PROCEDURE  IN  OrVlX  CASES. 

§  130  (DeLSuper.)  Where  in  an  action  with- 
in the  jurisdiction  of  a  justice  of  the  peace, 
matters  of  account  and  demand  or  cause  of 
action  cognizable  before  a  justice  are  pleaded 
as  a  set-off  and  entered  in  the  justice  s  docket, 
his  unreversed  judgment  is  conclusive  thereon. 
—Jones  V.  Charies  Warner  Co.,  83  A.  131.^ 

Rev.  Code  1852,  amended  to  1893,  p.  T44 
(14  Del.  Laws,  c.  93)  I  8,  requiring  defendant, 
■when  sued  before  a  justice  of  the  peace,  to 
bring  forward  as  a  set-ofE  matters  of  account, 
demand,  or  cause  of  action  cognizable  before 
the  justice,  against  plaintiff,  or  be  barred  from 
recovering  the  same,  does  not  apply  to  mat- 
ters In  the  nature  of  recoupment.— Id. 

(  I3S  (Del.Super.)  Under  Rev.  Code  1852, 
amended  to  1893,  p.  750,  c.  99,  §  17,  an  exe- 
cution issued  by  a  justice,  unaccompanied  by 
any  levy,  does  not  bind  the  chattels  of  the  judg- 
ment debtor  as  against  an  actual  levy  under  a 
subseqaent  execution  issued  under  another  judg- 
ment—In re  J.  R.  Richardson  Co.,  83  A.  10d4. 

V.  REVIEW   OF   PROCEEDINGS. 

(A)  Appeal  and  Brror. 

§  164  (DeLSuper.)  On  appeal  from  a  judg- 
ment of  a  justice  of  the  peace,  errors  and  ir- 
regularities in  the  justice's  certificate^  to  the 
transcript  are  waived,  unless  a  motion  is  made 
to  dismiss  the  appeal  at  the  earliest  opportu- 
nity, and  before  the  moving  party  has  pleaded 
in  the  case,  and  a  motion  to  dismiss,  made  aft- 
er he  has  pleaded,  will  be  denied.— Peninsula 
Cut  Stone  Co.  v.  Nixon,  88  A.  1081. 

KNOWLEDGE. 

See  Bills  and  Notes,  I  840 ;  Carriers,  §  356; 
Corporationa,  §  479;  Landlord  and  Tenant,  J 
ITOrMasterand  Servant,  §§  153,  204,  205, 
234.  302;  Notice;  Witnesses,  §  330. 

LACHES. 

See  Exceptions,  BiU  of,  §  89;  Injunction,  1 113; 
Reformadon  of  Instmments,  §  82. 

UKES. 

See  Waters  and  Water  Courses,  §§  109,  114. 

LANDLORD  AND  TENANT. 

See  Contracts,  |  849;  Corporations,  §  629;  Cov- 
enants, §g  57,  84;  Dedication,  |  18;  Fix- 
tures; Frauds,  Statute  of,  §  125;  Mortgages, 
{§  199,  200,  207;  Municipal  Corporations,  § 
399;  Trusts,  §  25;  Use  ana  Occupation;  Work 
and  Labor. 

XV.  TERMS   FOR  TEARS. 

(O)   EztemBtoiiB,  Renewals,  and  Option*  to 
Pnrcliaae  or  Bell. 

§92  (R.I.)  Where  an  option  for  a  lease  did 
not  fix  the  method  of  payment  in  case  of  pur- 
chase, there  was  no  material  variation  in  a 
lease  which  permitted  payment  to  be  partly  in 
a   mortgage.— Eastman  v.  Dunn,  83  A.  1057. 


(D)  Termination. 
§  108  (Pa.)  In  absence  of  provision  in  writ- 
ten lease  as  to  place  for  payment  of  rent,  the 
landlord  must,  before  he  can  take  advantage 
of  a  forfeiture  clause,  demand  rent  upon  de- 
mised premises,  notwithstanding  contrary  prac- 
tice of  parties.— Bergdoll  v.  A.  Q.  Spalding  & 
Bros.,  83  A.  427. 

VIX.  PREMISES,    AND   ENJOYMENT 
AND   USE  THEREOF. 

(A)  Deserlptlon,  Bxtent,  and  Condition. 
§  125  (N.H.)  In    the    ordinary    contract    of 
letting  there  is  no  warranty  that  the  premises 
are   reasonably  safe  or  suitable  for  the   uses 
intended.— Clark  v.  Sharpe,  83  A.  1090. 

(B)   injnrles  from  Danserons  or  DefeotlTe 
Condition. 

I  162  (N.H.)  In  the  absence  of  any  warranty 
or  of  deceit,  fraud,  or  concealment  of  detects 
not  open  to  ordinary  observation,  on  the  part 
of  the  landlord,  the  tenant  takes  the  risk  of 
the  condition  of  the  premises,  and  the  land- 
lord is  not  liable  for  injuries  from  their  defec- 
«ve  condition.— Clark  v.  Sharpe,  83  A.  1090. 

§  165  (N.J.)  In  case  where  a  landlord  may 
not  be  held  responsible  for  injuries  in  the  ab- 
sence of  an  agreement  to  repair,  he  is  never- 
theless liable  where  he  undertakes  to  do  work 
on  the  premises,  and  by  negligence  in  such  work 
a  person  in  the  employment  of  his  lessee  is  in- 
jured.— Broame  v.  New  Jersey  Conference  Camp 
Meeting  Ass'n,  83  A.  901. 

1 169  (N.H.)  Evidence  of  landlord's  habit  of 
examining  premises  to  see  if  repairs  were 
needed  held  not  to  authorize  a  conclusion  that 
he  knew  of  a  defect.— Clark  v.  Sharpe,  83  A. 
1090. 

§  169  (Pa.)  In  an  action  by  a  servant  of  a 
subtenant  against  the  tenant  of  the  entire  build- 
ing for  injuries  from  a  fall  down  an  unguarded 
elevator  shaft,  it  is  improper  to  submit  the  case 
to  the  jilry,  in  the  absence  of  evidence  that  de- 
fendant or  any  of  his  employes  left  the  shaft 
open.— Mills  v.  Braudes,  83  A.  710. 

Vm.  RENT  AND   ADVANCES. 

(B)   Actions. 

§  233  (N.J.)  In  an  action  for  rent,  where  it 
was  disputed  whether  plaintiff,  under  the  leased 
was  required  to  restore  premises  after  partial 
destruction  by  fire  to  their  condition  before  the 
fire,  or  only  to  their  condition  when  demised, 
and  the  trial  court  held  with  defendant,  it  was 
error  to  refuse  to  direct  a  verdict  for  defend- 
ant, and  to  submit  to  the  jury  the  question 
whether  defendant  was  diligent  in  restoring  the 
premises.— Bierman  v.  Stiefel,  83  A.  870. 

IX.   RE.ENTRT   AND    RECOVERY   OF 
POSSESSION  HY  I^NDLORD. 

1277  (N.H.)  The  owner  of  land  cannot  law- 
fully enter  and  take  crops  against  a  tenant  at 
will  until  the  tenancy  is  legally  determined.— 
Evans  v.  Watkins,  (8  A.  915. 

LAPSL 

See  WiUs,  §i  858,  868. 

LATENT  DEFECTS. 

See  Master  and  Servant,  |  123. 

LAW  OF  THE  CASE. 

See  Appeal  and  Error,  §  1099. 

LEADING  QUESTIONS. 

See  Witnesses,  §  240. 
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LEASE 

Glee  Landlord  and  Tenant 

LEGACY  TAX. 

See  Taxation,  |  887. 

LEGISLATIVE  POWER. 

iSee  Constitntional  Law,  |i  60,  63,  70;  Munici- 
pal Corporations,  §  64. 

LETTERS. 

See  Criminal  Law,  if  446,  673;  Fraoda,  Stat- 
ute of,  I  118;  witnesses,  |  392. 

LEVY. 

Sea  Execution,  J  112. 

LEWDNESS. 

See  Obscenity. 

LEX  LOCI. 

See  Powers. 

LIBEL  AND  SLANDER. 

I.   WORDS   AND    ACTS   ACTIONABI.E, 
AND   UABIXITT  TBEBEFOB. 

1 16  (Md.)  Any  words  imputing  to  a  person 
conduct  or  qualities  tending  to  injure  liia  ctiar- 
acter  or  to  degrade  or  expose  him  to  contempt, 
ridicule,  or  public  hatred,  are  libelous  per  se. 
— Weelcs  T.  News  Pub.  Co.,  83  A.  162. 

IV.  ACTIONS. 

(B)  Parties,  Preliminary  Proceedlmara,  and 
Pleadlngr. 

i  86  (Md.)  The  office  of  an  innuendo  is  only 
to  explain  the  words  of  the  libel,  and  to  give 
them  their  true  meaning,  and  may  not  be  used 
to  introduce  new  matter.— Weeks  t.  News  Pub. 
Co.,  83  A.  162. 

An  article  alleged  to  be  libelous  in  so  far  as 
it  applied  to  plaintiff  held  not  to  justify  an 
innuendo  that  it  intended  to  refer  to  plaintiff 
as  one  belonging  to  the  criminal  classes,  asso- 
ciated with  the  keepers  of  disreputable  sa- 
loons, gambling  bells,  etc.— Id. 

S97  (Md.)  A  demurrer  to  a  declaration  for 
libel  held  to  admit  that  the  article  was  pub- 
lished, that  it  was  false  and  malicious,  but  not 
that  the  worda  were  actionable,  or  that  they 

Sere  capable  of  the  meaninK  ascribed  to  them 
..the  innuendo.— Weeks  v.  News  Pub.  Co.,  83 
A.  162. 

(D)  Daatacea. 

('120  (N.J.Sup.)  In  an  action  for  slander,  if 
express  malice  is  shown,  punitive  damages  may 
be  awarded;  the  amount  being  in  the  discre- 
tlDD  of  the  jury.- Hulbert  v.  Arnold,  83  A.  407. 

Punitive  damages  are  not  awarded  in  a  slan- 
der suit,  on  the  theory  of  compensation,  but 
a*  punishment  of  the  offender  and  warning  to 
often.- Id. 

(IS)  Trial,  JadgnBcnt,  and  Revleiv. 

('126  (N.J.Sup.)  A  new  trial  will  not  be 
granted  for  excessive  damages  in  an  action  for 
slander  unless  the  excess  is  perverse  or  the  re- 
sult of  some  gross  error. — Hulbert  y.  Arnold, 
JS  A.  497. 

LIBRARIES. 

See  Municipal  Gorporationa,  |  218. 

LICENSES. 

See  Constitutional  Law,  {{  63,  287 ;  Intoxicat- 
ing Uquora,  ||  87.  10& 


I.  FOB  OCCUPATIONS  AND  PBIVI. 
LEGES. 

{ 7  (N.J.Sup.)  A  municipal  ordinance  impos- 
ing license  fees  of  $100  for  express  wagons  or 
motor  vehicles  used  in  delivering  express  mat- 
ter, and  of  only  $12  for  light  vehicles  deliver- 
ing; goods  not  in  the  express  business,  is  dia- 
cnminatory  and  unreasonable  as  a^inst  one 
engaged  in  the  express  business. — Siciliano  v. 
Neptune  Tp.,  83  A.  865. 

n.  IN  BESPECT   OF  BEAI.  PBOP. 
ERTT. 

§  58  (N.J.Sup.)  A  license  or  privilege  to  use 
real  property  is  revocable  unless  coupled  with 
an  interest— Goldman  ▼.  Beach  Front  Realtr 
Co.,  83  A.  777. 

{63  (N.J.Sup.)  On  the  revocation  of  a  li- 
cense for  the  use  of  real  property  not  coupled 
with  an  interest  the  licensee  cannot  recover 
in  tort  but  only  for  breach  of  con  tract — Gold- 
man  v.  Beach  Front  Realty  Co.,  83  A.  777. 

LIENS. 

See  Bailment;  Bankruptcy,  i  195:  Banks  and 
Banking,  J  136;  Corporations,  {{  480.  6S5; 
Eminent  Domain,  {  320;  Judgment  _t  773; 
Mechanics'  Liens;  Mortgages,  U  l^-lb3; 
Municipal  Corporations,  §{  373,  519. 

LIFE  ESTATES. 

See  Deeds,  S  129;  Dower;  Remainders;  Wills, 
It  597,  614,  617,  693. 

§  15  (Conn.)  A  cash  dividend  is  regarded  as 
incctaie  passing  to  the  life  tenant  as  against 
the  remainderman.— Union  &  New  Haven  Trust 
Co.  V.  Taintor,  83  A.  697. 

A  stock  dividend  is  treated  as  capital,  and 
passes  to  the  remainderman  as  against  the  life 
tenant. — Id. 

In  an  action  to  determine  the  respective  rigfats 
of  a  life  tenant  and  a  remainderman  in  a  cor- 
poration dividend,  held,  that  the  remainderman 
had  the  burden  of  showing  that  the  ruling  giv- 
ing a  cash  dividend  to  the  life  tenant  took  from 
the  capital  its  rightful  due.— Id. 

A  railroad  purchased  all  the  stock  of  another 
railroad  out  of  its  surplus,  taking  a  perpetual 
lease  of  the  road  and  guaranteeing  4  per  cent 
dividend  on  the  stock  bought,  and  declared  a 
dividend  payable  in  the  shares  of  such  other 
road.  Held,  that  there  was  no  such  liability 
against  the  purchasing  corporation  as  would  de- 
prive a  life  tenant  under  a  testamentary  trust  of 
the  cash  dividend  aa  income. — Id. 

That  a  railroad  invested  its  earnings  In  per- 
manent tracks  and  improvements  of  another 
road  and  declared  a  dividend  payable  in  the 
stock  of  such  other  road  held  not  to  give  the 
earnings  so  invested  the  character  of  capital  so 
as  to  entitle  a  remainderman  to  dividend  as 
against  life  tenant. — Id. 

Under  Gen.  St  1902,  I  377,  «  dividend  pay- 
able in  shares  of  another  corporation  held  not 
required  to  be  distributed  as  capital  to  the 
remainderman  as  against  the  life  tenant — Id. 

I  17  (Pa.)  life  tenant  held  entitled  to  modi- 
fication of  decree  to  relieve  him  from  further 
application  of  income  of  improved  real  estate 
to  reimbursement  of  principal  for  amount  ex- 
pended on  improvements  doubling  the  value  of 
the  property.— In  re  Wrist's  Bstate.  83  A. 
427. 

LIFE  INSURANCE. 

See  Insurance. 

LIGHTNIN& 

See  Mnnicipal  CorpoKtiona,  |{  733,  911. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession;  Executors  and  Ad- 
ministrators, i  509;  Municipal  Corporations, 
i  402;  Vendor  and  Purchaaer,  |  ISa 
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I.  STATITTES   OF  XJMITATXOir. 

<B)  Umitktlons    Applleabla    to   Fsrtl«alsv 
Aetlons. 

§31  (N.J.Snp.)  The  two-year  Hmitation,  pre- 
scribed by  the  amendment  to  "An  act  for  the 
limitation  of  actions"  approved  March  24,  1S96 
(P.  Li.  p.  119),  applies  to  actions  for  personal 
injuries  caused  oatside  of  this  state. — Mooney 
V.  Camden  Iron  Works,  83  A.  770. 

n.  OOMPUTATION   OF  PBRIOD   OF 
UBKITATIOM. 

(H)  Oomiaenceinent  of  Aetioa  «v  Other 
Prooeedlns. 

i  1 24  (Pa.)  New  parties  cannot  be  brought 
in  after  the  statute  of  limitations  has  become 
a  bar.— Bender  v.  Penfield,  83  A.  585. 

{  125  (Pa.)  An  amendment  will  not  be  allow- 
ed after  a  cause  of  action  against  an  executor 
for  decedent's  negligence  has  been  barred,  mak- 
ing the  executor  a  defendant  individually  as  the 
sole  devisee  under  decedent's  will. — Bender  v. 
Penfield,  83  A.  685. 

f  127  (Pa.)  A  new  cause  of  action  cannot  be 
introduced,  or  new  subject-matter  presented,  or 
material  defects  in  pleadings  corrected,  after 
the  statute  of  limitations  has  become  a  bar.— 
Btnder  v.  Penfield,  83  A.  586. 

XV.  OFEBATION  AND  EFFECT  OF 
BAB  BT  I.IMITATIOH. 

f  175  (R.I.)  The  effect  of  the  statute  of  lim- 
itations against  a  claim  against  an  estate  held 
not  to  be  waived  by  the  executor  or  administra- 
tor.—Carney  T.  Hawkins,  83  A.  827. 

LIMITATION  OF  LIABILITY. 

See  Carriers,  f  165. 

LIQUIDATED  DAMAGES. 

See  Damages,  {  74. 

LIQUOR  SELLING. 

See  Intoxicating  liquors. 

LIS  PENDENS. 

See  Abatement  and  Revival,  |  16. 

LITTORAL  RIGHTS. 

See  Waters  and  Water  Courses,  {§  109,  114. 

LIVERY  STABLE  KEEPERS. 

See  Master  and  Servant,  f  264. 

LOANS. 

See  Bankruptcy,  |  142;  Banks  and  Banking,  { 
108;  Bills  and  Notes,  |  97;  Mortgages,  i  173. 

LOCAL  LAWS. 

See  Statutes,  H  93,  101. 

LOCATION. 

See  Highways,  i  70;  Schools  and  School  Dis- 
tricts, I  69. 

LOGS  AND  LOGGING. 

See  Animals;  Constitutional  Law,  I  229;  Dam- 
ages, )  112;    Eminent  Domain,  f  318;    Mu- 
.  mcipal  Corporations,  {  663 ;  Taxation,  |  263. 

LOSS. 

See  Insurance,  Si  499-504. 

LOST  INSTRUMENTS. 

See  Appeal  and  Error,.  |  643;  Courts,  |  118; 
Indictment  and  Information,  f  14. 


LUNATICS. 

See  Insane  Persons. 

MACHINERY. 

See  Master  and  Servant,  |(  106,  219,  234,  238, 
264,  270,  276,  278,  295. 

MAGISTRATES. 

See  Criminal  Law,  i  260. 

MAINTENANCE. 

See  Husband  and  Wife,  §{  19,  294-299. 

MALICE. 

See  Homicide,  %  166;  Libel  and  Slander,  i  120. 

MALICIOUS  PROSECUTION. 

I.  HATITBE  Aim   COMMEIVCEBEEinr 
OF  PBOSECVTIOX. 

{  1 0  (Vt.)  A  party  sustaining  damages  in  con- 
sequence of  the  wrongful  issuance  of  an  in- 
junction may  sue  for  malicious  prosecution  and 
is  not  limited  to  an  action  on  the  injunction 
bond.— Powell  v.  Woodbury,  83  A.  541. 

An  action  did  not  lie  at  common  law  for 
damages  caused  by  an  injunction  unless  it  was 
sued  oat  maliciously  and  without  probable 
cause,  and  the  requirement  of  injunction  bonds 
creates  an  additional  remedy.— Id. 

n.   \7ANT  OF  PBOBABX.E  CAUSE. 

§  25  (Tt.)  A  defendant  in  an  action  for  ma- 
licious prosecution  may  not  rely  on  the  defense 
that  he  acted  under  the  advice  of  counsel  where 
be  did  not  honestly  and  in  good  faith  act  on 
such  advice.— Powell  v.  Woodbury,  83  A.  541. 

(>ne  entitled  to  redeem  from  a  deed  of  trust 
given  for  the  benefit  of  creditors  held  to  have 
obtained  maliciously  and  without  probable 
cause  an  injunction  restraining  the  trustee  from 
making  a  sale  under  the  deed  authorizing  an 
action  for  malicious  prosecution. — Id. 

rv.  TEBMINATIOir   OF    FBO8E01T. 
TIOIT. 

i  35  (Vt.)  A  party  sastaining  injury  in  con- 
sequence of  the  suing  out  of  an  injunction  with- 
out probable  cause  and  maliciously  may  sue 
for  malicious  prosecution  on  a  voluntary  dis- 
solution of  the  injunction  suit. — Powell  t. 
Woodbury,  83  A.  541. 

V.  ACTIONS. 

{41  (Vt)  A  trustee  in  a  deed  of  trust  given 
for  the  benefit  of  creditors  held  entitled  to  sue 
for  damages  caused  by  the  wrongful  issuance 
of  an  injunction  restraining  a  sale  by  him  un- 
der the  deed  of  trust— Powell  t.  Woodbury,  83 
A.  641. 

S  72  (Vt)  In  an  action  for  mahMoiu  prosecn- 
tion  based  on  defendant  wrongfully  obtaining 
an  injunction,  an  instruction  held  sufficiently 
favorable  to  defendant— Powell  t.  Woodbury, 
83  A.  541. 

MALPRACTICE. 

See  Fbysldans  and  Surgeons,  f  18. 

MANDAMUS. 

See  Appeal  and  Error,  |  1198. 

H.   SUBJECTS  AND  FXTB]M>8E8  OF 
BEI.IEF. 

<B)  Aeta  sad  Proceedlsars   of  Public   OB- 
eers  and  Boards  and  Mnniolpalltlea. 

1 76  (Md.)  The  circuit  court  held  to  have 
jurisdiction  In  mandamus  to  compel  the  coun- 
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t7  board  of  school  commissionerB  to  appoint 
school  trustees,  where  the  real  issue  involved 
only  a  purely  legal  question  as  to  the  repeal  of 
Acts  1^  c.  276.  it  16-18,  by  Code  Pub.  Gen. 
Lairs  1904,  art  77.  I  11  (Acts  1904,  c  584,  I 
11).— Board  of  School  Com'rs  of  Anne  Arundd 
County  T.  Henkel,  83  A.  89. 

nx.  JXTBISDIOTXOX.  PBO0EEBIHO8, 
AND  BELIEF. 

i  187  (N.J.)  The  Supreme  Court's  refusal  of 
a  mandamus,  not  involving  the  constitutionality 
of  a  statute,  is  not  reviewable  on  error.— Mat- 
lack  ▼.  Lloyd,  83  A.  371. 

MANDATE. 

See  Appeal  and  Error,  {{  1197,  1198,  1214; 
Mandamus. 

MARKETABLE  TITLE 

See  Vendor  and  Purchaser,  { .130. 

MARK. 

See  Elections,  g|  180, 194. 

MARRIAGE. 

See  Abatement  and  Revival,  |  68;  Assault  and 
Battery,  $  92;  Bills  and  Notes,  {  340;  Di- 
vorce; Husband  and  Wife;    Wills,  {  647. 

§  59  (R.I.)  If  petitioner  was  married  when 
she  attempted  to  marry  defendant,  in  reliance 
upon  an  alleged  invalid  divorce  which  he 
showed  to  her,  that  she  continued  to  cohabit 
with  defendant  did  not  put  her  in  pari  delicto, 
so  as  to  prevent  her  having  the  marriage  with 
defendant  annulled. — Lynch  v.  tijnch,  83  A.  88. 

MASTER  AND  SERVANT. 

See  Appeal  and  Error,  |  1071;  Corporations,  { 
426;  Damages,  §  173;  Election  of  Remedies; 
Evidence,  81156,  471,  472;  False  Imprison- 
ment, {  15;  Frauds.  Statute  of,  |§  50,  53,  118 ; 
Insane  Persons,  §  80;  Judgment,  5  562 ;  Land- 
lord and  Tenant,  {  169;  Municipal  Corpora- 
tions, IS  216,  218;  Pleading,  S  348;  Trial,  |g 
28,  139,  194,  252,  253;  Wills,  {  664;  Witness- 
es, I  37. 

I.  THE  RELATION. 
(C)  Termliuitton  aad  DlscIiarKe. 

{31  (Pa.)  A  letter  written  by  employer  to 
employ^  giving  notice  of  election  to  terminate 
the  contract  at  a  future  date  held  not  to  con- 
stitute a  discharge  which  only  occurred  on  the 
receipt  of  a  subsequent  letter  refusing  to  pay 
further  salary  under  the  contract — Coates  v. 
Allegheny  Steel  Co..  83  A.  77. 

1 39  (R.L)  A  count  in  an  action  for  damages 
for  breach  of  covenant  to  employ  plaintiff  for 
a  certain  time,  alleging  that  by  reason  of  en- 
tering defendant's  service  he  lost  opportunities 
for  entering  the  service  of  others,  was  good 
on  demurrer;  it  not  being  necessary  to  set 
forth  the  names  of  witnesses  or  evidence  to 
show  his  special  damages.— Sowter  v.  Seekonk 
Lace  Co.,  &  A.  437. 

139  (Vt)  A  declaration,  alleging  that  plain- 
tiff was  hired  by  defendant  as  a  clerk  and  sales- 
man, and  was  wrongfully  discharged,  as  a  re- 
sult of  which  he  sustained  specified  damages 
"on  account  of  the  said  contract,"  claims  dam- 
ages for  breach  of  the  contract  and  not  a  re- 
covery for  constructive  services. — Derosia  v. 
Ferland,  83  A.  271. 

S  40  (Conn.)  An  employer  discharging  an  em- 
ploy6  before  the  expiration  of  his  term  of  em- 
ployment held  to  have  the  burden  of  showing 
that  the  employs  could  or  did  obtain  other  em- 
ployment.— Grant  v.  New  Departure  Mfg.  Co., 
83  A.  212. 

1 40  (Pa.)  The  burden  of  proving  that  a  dis- 
charged servant  did   not  make   reasonable   ef- 


forts to  obtain  employment  ebewhere  la  on  the 
master.— Coatea  t.  AJleKheny  Steel  Co..  83  A 
77. 

{41  (Md.)  In  an  action  for  breach  of  con- 
tract of  service,  the  servant  is  entitled  to  re- 
cover the  contract  price  less  such  soma  aa  may 
have  been  paid,  and  such  sums  aa  he  haa  earn- 
ed or  in  the  exercise  of  due  dili^nee  might 
have  earned  in  the  line  of  his  bnsineaa  daring 
the  period  covered  by  the  contract. — H.  J.  Mc- 
GraUi  Co.  v.  Marchant,  83  A.  912. 

The  servant  is  entitled  to  the  contract  price 
for  his  services  in  the  absence  of  evidenL-e 
showing  the  sums  he  earned  or  might  have 
earned  during  the  life  of  the  oonttact  in  his 
line  of  business. — Id. 

i  42  (Pa.)  A  servant  who  has  been  wrongful- 
ly discharged  may  recover  wages  for  the  whole 
term  of  his  employment  subject  to  bis  obliga- 
tion to  make  reasonable  efforts  to  (4>tain  em- 
ployment elsewhere. — Coates  v.  AUeghatr  Steel 
Co.,  83  A.  77. 

The  duty  of  a  discharged  servant  to  make 
reasonable  effort  to  secure  other  employment 
does  not  arise  until  final  discbarge. — 10. 

i  43  (Md.)  In  an  action  for  breach  of  contract 
of  service,  evidence  held  sufficient  to  go  to  the 
jury  on  the  question  of  a  contract— H.  J.  lic- 
Grath  Co.  v.  Marchant,  83  A.  912. 

i43  (Pa.)  Whether  cause  existed  for  a  serv- 
ant's discharge  when  made  and  whether  the  dia- 
charge  was  In  good  faith  held  for  tbe  jury.— 
Coates  V.  Allegheny  Steel  Co.,  83  A.  77. 

A  defense  to  an  action  on  a  contract  of  em- 
ployment that  the  servant  did  not  use  reason- 
able efforts  to  obtain  otlier  employment  and 
the  extent  to  which  such  failure  may  be  con- 
sidered to  reduce  the  damages  axe  questions  of 
fact  for  the  jury.— Id. 

IL   SERVIOES    AXB    OOMFEN8ATIOB. 
(B)  Waares  and  Otk.ev  RennaeratlOB. 

1 80  (Md.)  In  an  action  for  the  balance  dne 
plaintiff  for  salary  and  expenses  in  pnrchasing 
furs,  it  was  no  defense  that  a  part  of  the  mon- 
ey he  had  received  had  been  paid  oat  of  the 
wrong  fund,  or  that  he  had  purchased  some  of 
the  furs  from  his  children.— Baer  t.  Bobbina,  83 
A.  341. 

In  an  action  by  a  servant  for  salary,  in  whidi 
be  claimed  he  was  entiUed  to  $7(M)  and  expens- 
es, and  defendants  claimed  he  waa  entitled  to 
only  such  amount  without  expenses,  instrnc- 
tions  given  for  defendant  held  to  fully  cover  ev- 
ery aspect  of  the  case  from  defendants'  stand- 
point.— Id. 

m.  MASTER'S    LIABtLITT    FOB    IN* 
jriTBIES  TO  SERVANT. 

(A)  Nature  and  Bxtent  In  General. 

i  85  (Del. Super.)  A  master  is  not  an  insurer 
of  his  servants.— Spahn  ▼.  People's  By.  Co.,  S3 
A.  27. 

S88  (Me.)  Plaintiffs,  whose  team,  sleds,  and 
a  driver,  who  might  be  one  of  the  plaintiffs  or 
some  one  engaged  by  them,  were  employed  by 
defendants  to  haul  logs,  bore  the  relaticMi  of  con- 
tractors and  not  of  employte  to  defendants,  as 
affecting  defendants'  duty  to  provide  a  safe  road 
to  travel.— Ireland  v.  Clark,  83  A.  687. 

i  89  (Del.Super.)  An  employ^,  acting  without 
the  scope  of  his  employment  in  doing  certain 
work,  could  not  recover  for  injuries  received.— 
Seininski  v.  Wilmington  Leather  Co.,  83  A.  20. 

(B)  Tools,      MacUnery,      Appliances,      aad 
Places  for  IVork. 

§1 101,  102  (DeLSuper.)  An  employer  ia  only 
bound  to  furnish  an  employ^  reasonably  aafe 
tools,  machinery,  and  appliances,  and  keep  them 
in  good  repair,  and  they  need  not  be  the  safest 
or  most  approved. — Seininslci  t.  Wilmington 
Leather  Co.,  83  A.  20. 

SS  101.  102  (DeLSuper.)  Negligence  ia  tbe 
basis  of  an  action  by  a  aervant  against  his 
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master  for  injuries  which  result  from  a  defec- 
tive appKance.— Spahn  t.  People's  Ry.  Co.,  88 
A.  27. 

The  duty  of  a  master  is  to  use  all  reasonable 
care,  proportionate  to  the  danger,  to  furnish 
his  servant  with  reasonably  safe  tools  and  ap- 
pliances, and  if  he  neglects  this  duty  he  is  lia- 
ble for  injuries  resulting  therefrom.— Id. 

$§101,  102  (Md.)  A  master  is  bound  to  pro- 
vide a  reasonably  safe  place  for  the  servant  to 
vrork  in.— Baltimore  &  O.  R.  Co.  v.  Wilson,  83 
A.  248. 

A  master  is  not  an  insurer  of  the  servants 
safety. — Id. 

§§  101,  102  (Md.)  A  master  is  bound  to  use 
due  and  reasonable  diligence  to  provide  proper 
materials,  appliances,  and  instrumentalities  for 
the  accomplishment  of  the  work  assigned  to 
the  servant.— J.  S.  Young  Co.  v.  State,  83  A. 
345. 

A  master  may  not  lawfully  expose  his  serv- 
ant knowingly  or  negligently  to  any  extraordi- 
nary or  unreasonable  peril  in  the  course  of  the 
employment  against  which,  from  want  of  knowl- 
edge or  skiU,  by  the  use  of  ordinary  care,  he 
could  not  protect  himself. — Id. 

!!§  101,  102  (N.J.Sup.)  A  master  is  bound  to 
take  reasonable  care  to  provide  a  reasonably 
safe  place  to  work.— Leuteritz  v.  Ice  Consum- 
ers' &  Supply  Co.,  83  A  176. 

(f  101,  102  (Pa.)  A  master  must  provide  safe 
place  for  work  and  maintain  It  in  a  reason- 
ably safe  condition.— Barry  v.  Jones  &  Laugh- 
lin  Steel  Co.,  83  A.  299. 

§§  101,  102  (Vt)  An  employer  is  bound  to 
furnish  an  employ^  machinery  and  appliances 
reasonably  safe  with  reference  to  the  character 
of  the  employment— Duggan  v.  Heaphy,  83  A. 
726. 

i  103  (DeLSnper.)  An  employer  cannot  dele- 
gale  his  primary  duties,  such  as  that  of  fur- 
nishing safe  appliances.— Seininski  v.  Wilming- 
ton I>eather  Co.,  83  A.  20. 

§  103  (Md.)  A  master's  duty  in  respect  to 
providing  the  servant  a  safe  place  to  work  can- 
not be  delegated. — Baltimore  &  O.  R.  Co.  v. 
Wilson,  83  A.  248. 

f  103  (N.H.)  An  employer,  undertaking  to  fur- 
nish staging  for  work  as  a  completed  structure, 
must  see  that  it  is  reasonably  safe  and  suitable 
for  the  purpose  for  which  intended.  He  can- 
not escape  liability  for  the  negligent  perform- 
ance of  this  duty  by  delegating  its  execution.— 
Haakensen  v.  Burgess  Sulphite  Fibre  Co.,  83 
A.   804. 

If  an  employer  does  not  undertake  to  furnish 
the  staging  on  which  employte  are  to  work 
as  a  completed  structure,  out  it  is  either  ex- 
pressly or  impliedly  agreed  that  the  employes 
shall  build  the  staging  as  a  part  of  their  work, 
the  duty  resting  on  the  employer  is  that  of  us- 
ing reasonable  care  to  provide  material  suitable 
in  quantity  and  quality,  and  of  employing  suit- 
able men  to  do  the  work. — Id. 

f  106  (NJ.)  Employers'  Liability  Act  1909,  S 
1,  par.  1,  does  not  make  a  defendant  company 
liable  to  its  servant  tor  an  injury  from  a  latent 
defect  in  a  machine  which  the  company  was 
unloading  from  a  railroad  freight  car  for  an- 
other company  that  was  under  contract  to  in- 
stall the  machine  in  defendant  company's  plant, 
which  machine  was  neither  connected  with  nor 
used  in  the  business  of  defendant  company. — 
Stassett  V.  Taylor  Iron  &  Steel  Co.,  83  A.  881. 

I  107  (Pa.)  A  master  held  liable  for  injury 
caused  to  an  employ^  from  scull  falling  from 
the  converters  in  a  steel  mill  onto  the  roof- 
shield,  where  he  fails  to  keep  the  shield  clean. 
— Barry  v.  Jones  &  Laughlin  Steel  Co.,  83  A. 
299. 

I  1 1 2  (Conn.)  A  railroad  company  is  bound  to 
exercise  reasonable  care  to  give  a  track  repairer 
a    reasonably  safe   place  in    which   to   work,   in 


view  of  its  character  and  the  dangers  attendant 
upon  it. — Messinger  v.  New  York,  N.  H.  &  H. 
rTCo.,  88  a  631. 

{113  (Md.)  In  an  action  for  death  of  a  rail- 
road brakeman  by  being  struck  by  a  projecting 
tower  platform,  defendant  held  not  negligent 
in  locating  the  platform ;  the  tower  being  8  feet 
1  inch  from  the  track,  and  the  platform  ex- 
tending 5  feet  10  inches  from  the  tower. — 
Northern  Central  Ry.  Co.  v.  State,  83  A  396. 

I  123  (DehSuper.)  A  motorman,  injured  be- 
cause of  a  defective  brake,  cannot  recover, 
where  the  defect  could  not  have  been  discover- 
ed by  a  reasonable  inspection,  or  occurred 
while  in  use  or  after  inspection.— Spahn  v.  Peo- 
ple's By.  Co.,  83  A  27. 

S  123  (N.J.)  The  general  rule  is  that  a  mas- 
ter is  not  liable  for  injuries  to  a  servant  from  . 
latent  defects  of  which  he  is  ignorant,  and 
wliich  could  not  be  discovered  by  reasonable 
care  and  diligence.— Stassett  ▼.  Taylor  Iron  & 
Steel  Co.,  83  A.  881. 

I  124  (N.J.)  In  the  absence  of  evidence  that 
an  inspection  would  have  disclosed  the  defect 
which  caused  the  injury,  the  mere  failure  to 
inspect  will  not  warrant  holding  the  master 
liable.— Stassett  v.  Taylor  Iron  &  Steel  Co., 
83  A.  881. 

Reasonable  care  in  inspection,  when  required, 
requires  a  master  to  make  such  an  examination 
as  a  reasonably  prudent  man  would  deem  nec- 
essary, and  he  is  not  required,  unless  put  up- 
on notice  as  to  possible  defects,  to  employ  un- 
usual or  extraordinary  tests. — Id. 

i  125  (DeLSuper.)  Notice  given  to  the  fore- 
man or  person  in  general  charge  of  a  master's 
business  of  defective  appliances  ia  notice  to  the 
master.— Spahn  v.  People's  By.  Co.,  88  A  27. 

I  125  (Md.)  A  building  contractor  borrowing 
a  block  and  tackle  and  using  the  same  without 
inspection,  thereby  not  discovering  a  defect 
readily  discoverable  by  examination,  held  guilty 
of  actionable  negligence. — Frizzell  v.  Sullivan, 
83  A.  651. 

§  127  (Del.Super.)  A  master  is  bound,  not 
only  lo  furnish  reasonably  safe  appliances,  but 
to  use  due  care  to  keep  them  in  a  reasonably 
safe  condition  so  long  as  used. — Spahn  v.  Peo- 
ple's Ry.  Co.,  88  A  27. 

§  1 29  (Md.)  Where  decedent,  a  fireman  at  de- 
fendants works,  was  seen  uninjured  after  an 
explosion  of  an  exhaust  pipe,  which  caused  him 
to  become  greatly  excited  and  run  into  the 
building,  where  he  obtained  a  torch  with  whicli 
he  again  went  toward  the  broken  pipe,  where 
the  torch  was  extinguished,  and  nothing  more 
was  seen  of  decedent  until  his  body  was  found 
the  next  morning  in  the  waters  of  the  harbor, 
which  was  within  a  few  feet  of  the  pipe,  there 
was  no  casual  connection  between  the  explosion 
and  the  breaking  of  the  pipe  and  decedent's 
death  so  as  to  sustain  a  recovery  therefor  on 
the  theory  of  defendants'  negligence. — J.  S. 
Young  Co.  V.  State,  83  A.  345. 

(C)  Methods  o(  'Work,  Rules,  and  Ordera. 

{  137  (Conn.)  In  action  for  personal  inju- 
ries, a  fellow  servant  whose  duty  it  was  to 
look  out  for  trains  on  adjoining  tracks  while 
plaintiff,  a  track  repairer,  was  at  work  on 
track  No.  2,  was  not  negligent  in  leaving  for  a 
few  minutes  after  given  notice  of  his  going  as 
to  plaintiff,  who  was  injured  by  an  engine  on 
resumption,  without  notice,  of  traffic  on  track 
No.  2.— Messinger  v.  New  York,  N.  H.  &  H. 
R.  Co.,  83  A.  631. 

An  engineer  backing  his  engine  down  upon  a 
track  repairer  without  ringing  his  bell  was  neg- 
ligent, and  that  this  method  was  customary  was 
immaterial. — Id. 

Railroad  company  held  negligent  in  failing  to 
use  reasonable  care  to  guard  against  the  habitu- 
al neglipence  of  its  employ^  known  to  it. — Id. 
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{141  (N.J.)  Where  the  work  is  not  extra- 
hazardous, and  where  the  dangers  are  obvious, 
and  are  understood  by  the  servants,  the  master 
need  not  impose  rules  on  employes. — Zebrowski 
V.  Warner  Sugar  Refining  Co.,  83  A.  957. 

In  the  absence  of  proof  that  it  is  the  general 
usage  of  employers  engaged  in  similar  lines  of 
business  to  adopt  rules  claimed  to  be  necessa- 
ry, a  master  is  not  chargeable  with  negligence 
for  failure  to  make  them.— Id. 

(D)  'W«tmlnK  and  Inatractlnv  Servant. 

t  150  (Conn.)  Master's  failure  to  give  notice 
to  a  track  repairer  of  resumption  of  traffic  held 
a  breach  of  his  duty  to  provide  a  reasonably 
safe  place  for  work, — Messinger  v.  New  York, 
N.  H.  &  H.  R.  Co.,  83  A.  631. 

i  150  (N.J.)  A  warning  is  incidental  to  the 
work  of  a  master  when  the  act  constituting 
such  warning  is  done  as  part  of  the  work  for 
the  master,  in  the  performance  of  which  his 
servants  were  at  the  time  engaged  and  not  as 
performance  of  the  master's  duty  to  warn. — 
Firth  V.  Pennsylvania  R.  Co.,  83  A.  896,  898. 

I  151  (Conn.)  The  duty  of  warning  a  serv- 
ant of  the  danger  of  his  place  of  work  must  be 
performed  by  the  master,  and  cannot  be  delegat- 
ed.—Messinger  v.  New  York,  N.  H.  &  H.  R. 
Co.,  S3  A.  ^1. 

{  152  (DeLSuper.)  A  master  may  assume,  in 
the  absence  of  contrary  knowledge,  that  a  serv- 
ant who  engages  to  do  specific  work  has  the 
knowledge,  experience,  and  skUl  necessary  to 
do  it  in  a  reasonably  safe  manner,  especially  if 
the  servant  holds  himself  out  as  being  expe- 
rienced in  such  work. — Seininski  v.  Wilmington 
Leather  Co.,  88  A.  20. 

The  rule  that  an  employer  ma^  assume  that 
an  employ^,  engaging  to  do  particular  work,  is 
competent  and  skillful,  does  not  apply  if  the 
servant  engages  to  work  generalljr,  and  is  di- 
rected by  the  master  to  do  particniar  work, 
without  holding  himself  out  as  experienced 
thereat.— Id.  > 

A  master  is  bound  to  warn  even  an  experi- 
enced servant  of  any  special  or  extraordinary 
danger  connected  with  the  employment,  if  it 
could  not  have  been  known  by  the  servant  by 
the  reasonable  exercise  of  due  care. — Id. 

I  153  (DeLSuper.)  If  the  employment  is  dan- 
gerous, the  employer  must  warn  and  instruct  as 
to  its  dangerous  character,  if  the  servant,  be- 
cause of  his  inexperience  or  ignorance,  has  no 
knowledge  thereof.— Seininski  v.  Wilmington 
Leather  Co.,  83  A.  20. 

§  154  (NJ.)  An  adult  with  three  years'  ex- 
perience working  with  a  drying  machine,  given 
one  with  a  new  stretcher  and  roller,  and  know- 
ing the  difficulty  and  making  complaint,  could 
not  recover  for  injuries  because  of  lack  of  in- 
atruction. — Pavan  ▼.  Worthen  &  Aldrich  Co., 
83  A.  960. 

I  155  (Del.Super.)  An  employer  is  not  re- 
quired to  warn  or  instruct  an  employ^  as  to 
the  dangers  which  are  matters  of  common 
knowledge,  or  which  may  be  seen  by  common 
observation,  or  as  to  which  the  servant  could 
not  have  been  further  enlightened. — Seininski  v. 
Wilmington  Leather  Co.,  83  A.  20. 

f  1 55  (N.  J.)  Where  a  danger  is  obvious  and 
normally  incidental  to  the  work  on  which  a 
servant  is  engaged,  and  no  system  of  warning 
had  been  insUtuted,  the  absence  of  warning  in 
the  particular  instance  complained  of  is  not 
evidence  of  negligence  of  the  employer. — ^Lauter 
V.  Hedden  Const  Co.,  83  A.  878. 
(B)   Fellow  Servanta. 

(  159  (Conn.)  The  fellow-servant  defense  is 
available  against  the  personal  negligence  of  a 
fellow  servant,  but  never  against  injuries  re- 
sulting from  a  breach  of  the  master's  duty. — 
Messinger  v.  New  York,  N.  H.  &  H.  R.  Co.,  83 
A.  631. 

i  185  (Md.)  A  railroad  employing  a  contrac- 
tor la  the  construction  of  a  bridge  cannot  «•• 


cape  liability  for  injuries  to  a  servant;  caused 
by  the  collapse  of  the  bridge,  on  the  ground 
that  it  relied  upon  a  fellow  servant  to  see 
that  the  place  in  which  plaintiff  was  required 
to  work  was  reasonably  safe,  since  this  was  a 
duty  owed  to  plaintiff,  for  negligence  in  the 
performance  of  which  the  master  was  liable. 
—Baltimore  ft  O.  R.  Oo.  v.  Wilson,  83  A.  24S. 

g  185  (N.J.)  At  common  law,  an  omission  by 
workmen  to  use  or  a  careless  use  by  them  of 
safety  appliances  furnished  by  the  master  will 
not  impose  liability  upon  the  master  for  injury 
to  a  fellow  servant. — Pappagello  t.  Hyde,  83  A. 
951. 

{  187  (Md.)  An  employ^  is  a  vice  principal, 
where  he  represents  the  master  in  the  perform- 
ance of  the  nondelegable  duty  to  provide  suita- 
ble appliances  for  the  performance  by  a  coem- 
ploye  of  the  work  assigned  to  him. — ^FrisxeU  t. 
Sullivan,  83  A.  651. 

{  189  (Md.)  A  foreman  held  a  vice  principal, 
so  tliat  his  employer  was  liable  for  negligence  is 
using  a  defective  applianoe.— Frizsell  v.  Sulli- 
van, 88  A.  661. 

{  190  (Conn.)  An  employ^  of  a  railroad  com- 
pany and  those  under  bis  charge  engaged  in  re- 
pairing tracks  are  fellow  servants. — Mes^'inger 
V.  New  York,  N.  H.  ft  H.  R.  Co.,  83  A.  631. 

{  198  (Conn.)  An  engineer  was  a  fellow  serv- 
ant of  a  track  repairer  whose  contract  employ- 
ment included  his  own  responsibility  for  the 
negligence  of  his  fellow  servants. — Messinger  r. 
New  York,  N.  H.  ft  H.  R.  Co.,  83  A.  631. 

Whether  a  towerman  acted  directly  for  the 
master  or  through  the  order  of  one  acting  for 
the  master,  tlie  duiy  involved  in  the  couirwl 
of  tracks  and  switches  was  that  of  the  master. 
-Id. 

g20l  (Conn.)  The  master  is  liable  for  an  in- 

i'ury  resulting  from  the  combined  negligence  of 
limself  and  a  fellow  servant  of  the  injured  serv- 
ant.— Messintrer  v.  New  York,  N.  H,  &  U.  iJ. 
Co..  83  A.  631. 

(F)  Rtaks   Aaannied   Itr  Serr«Kt. 

S  203  (Coon.)  A  servant  assumes  as  a  part  of 
his  contract  of  employment  the  risks  ordinarily 
incident  to  it;  but  he  does  not  assame  extra- 
ordinary risks.— Messinger  v.  New  York,  N.  H. 
ft  H.  R.  Co.,  83  A.  631. 

§203  (Md.)  The  doctrine  of  assomption  of 
risk  cannot  be  invoked  until  the  master  has 
performed  his  duty  of  supplying  his  servant  a 
reasonably  safe  place  in  which  to  work  or 
with  suitable  appliances,  taking  into  considera- 
tion the  work  to  be  done. — Frixzell  t.  Snliivan, 
83  A.  651. 

{ 203  (N. J.)  A  carpenter  of  experience,  em- 
ployed to  repair  a  pitiched  roof,  assnmes  the 
risk  of  injury  from  slipping  on  snow  and  ice 
which  collects  while  he  is  working. — Peterson 
V.  American  Ice  Co.,  83  A.  872. 

{203  (N.J.Sup.)  A  servant  does  not  assume 
risks  not  incident  to  the  work. — ^Leuterits  t. 
Ice  Consumers'  &  Supply  Co.,  83  A.  176. 

{  204  (Vt.)  An  employ^  does  not  assume  the 
risk  resulting  from  his  employer's  neglect  of  > 
duty  imposed  by  statute  in  the  exercise  of  the 

Eolice  power,  irrespective  of  bis  knowledge.— 
)uKgan  V.  Heaphy,  83  A.  726. 

{  205  (DeLSuper.)  An  employ^  may  rely  on 
the  employer  to  furnish  safe  appliances  without 
inquiry  on  his  part,  and  assumes  no  risk  of  in- 
jury from  the  employer's  failure  to  do  so.— 
Seininski  v.  Wilmington  Leather  Co.,  83  A.  20. 

g  205  (DeLSuper.)  A  servant  may  rely  on  the 
master's  furnishing  of  safe  appliances,  and  as- 
sumes no  risk  of  injury  because  of  defects 
therein.— Spahn  v.  People's  Ry.  Co.,  83  A.  27. 

{205  (N.J.Sup.)  In  the  absence  of  knowl- 
edge to  the  contrary,  a  servant  can  assume 
that  his  master  has  exercised  due  diligence  to 
fulfill  obligations  imposed  upon  him  by  law.— 
Lenterita  t.  Ice  Consumers'  &  Supply  CfK,  83 
A.  17& 
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S  206_(DeI.Super.)  A  aerrant  assumes  all  of 
the  ordinary  risks  incident  to  the  employment. 
— Spahn  V.  People's  By.  Co.,  83  A.  27. 

S  213  (Dcl.Super.)  One  undertaking  a  dan- 
jrerous  employment  assumes  the  risks  ordinari- 
ly incident  thereto.— Seininski  v.  Wilmington 
Leather  Co.,  83  A.  20. 

{217  (Conn.)  A  track  repairer  placed  at 
work  on  a  track  on  which  traffic  had  been  sus- 
pended did  not  assume  the  risk  of  danger  con- 
sequent upon  the  resumption  of  traffic  thereon 
without  notice  to  him. — Messineer  v.  New  York, 
N.  H.  &  H.  R.  Co.,  83  A.  631. 

8  217  (Del.  Super.)  An  employ^  assumes  the 
risks  incident  to  the  employment,  which  may 
be  known  by  the  employ^  by  the  reasonable 
use  of  his  senses,  or  the  exercise  of  ordinary 
care. — Seininski  v.  Wilmington  Leather  Co., 
83  A.  20. 

An  employ^  assumes  the  risk  of  injury  from 
doing  something  he  was  warned  by  his  superi- 
ors- not  to  do. — Id. 

§217  (Del.Super.)  A  servant  assumes  all 
such  risks  as  may  be  discovered  by  the  ordina- 
ry use  of  hia  senses.— Spahn  v.  People's  Ry. 
Co.,  83  A.  27. 

(217  (N.J.)  Where  the  danger  is  one  that  a 
servant  should  reasonably  have  anticipated  as 
a  result  of  the  practices  customarily  participat- 
ed in  by  himself  and  their  dangerous  character 
was  appreciated,  it  was  reasonably  known  to 
him  and  assumed. — Zebrowski  v.  Warner  Sugar 
Refining  Co.,  83  A.  957. 

I  217  (Pa.)  In  an  action  for  injuries  to  plain- 
tiff while  operating  a  machine  at  which  he  had 
worked  for  15  months  and  which  was  in  good 
condition,  plaintiff  held  to  have  assumed  the 
risk.— Helfenbein  v.  Wohlfeld,  83  A.  827. 

f2l7  (Vt.)  The  risk  of  an  injury  from  an 
employer's  negligence  in  failing  to  equip  a 
mangle  with  a  guard  rail  was  not  assumed  by 
an  employ^  who  knew  nothing  of  any  such  an 
appliance  as  a  guard  rail. — Duggan  v.  Heaphy, 
83  A.  726. 

$219  (Del.Sniper.)  An  employ^  assumes  the 
ordinary  risks  incident  to  the  employment, 
which  are  obvious. — Seininski  v.  Wilmington 
leather  Co.,  83  A.  20. 

One  undertaking  a  dangerous  employment  as- 
sumes the  risks  incorrea  from  manifest  dan- 
gers.—Id. 

An  employe  assumed  the  risk  incident  to  the 
obvious  dangers  of  a  machine. — Id. 

§219  (Del.Super.)  A  servant  assumes  all  such 
risks  as  are  patent— Spahn  v.  People's  Ry.  Co., 
83  A.  27. 

1219  (N.J.Sup.)  A  servant  does  not  assume 
risks  of  latent  or  concealed  dangers. — ^Leuteritz 
▼.  Ice  Consumers'  &  Supply  Co.,  83  A.  176. 

§221  (Del.Super.)  A  servant  who,  relying  on 
the  master's  promise  to  repair  appliances,  is 
injured  while  using  them  for  a  reasonable  time, 
may  recover.— Spanu  v.  People's  Ry.  Co.,  KJ  A. 
27. 

{221  (N.J.)  Where  an  authorized  employ^ 
promised  on  complaint  to  flx  a  defective  ma- 
chine, but  said  that  he  had  "too  much  work  to- 
day," the  promise  wasgocd  at  least  until  the 
next  day.— Pavan  v.  Worthen  &  Aldrich  Co., 
83  A.  960. 
{222  (Pa.)  Bvidence  that  a  motorman  injur- 

rcd  while  mnning  a  car  over  tracks  which  he 
told  his  snperintendent  were  out  of  repair  was 
directed  to  do  aa  he  was  ordered,  or  fie  would 

"learn  what  would  happen  to  him,"  that  the 
track  separated,  and  he  was  injured,  justified 
a  yerdict  for  plaintiff  as  against  a  claim  that 
he  assumed  the  risk. — Glew  v.  Pittsburgh  Rys. 

.Co.,  83  A.  101, 

{ 224  CDel.Super.)  An  employ^  assumes  the 
risk  of  injuries  received  while  acting  without 
the  scope  of  his  employment,  without  his  em- 


ployer's     orders.- Seininski      t.      Wilmington 
Leather  Co.,  83  A.  20. 

(O)  Contributory   HearUireneo    of   SerTaat. 

f  227  (Del.Super.)  A  servant  guilty  of  con- 
tributory negligence  cannot  recover  tor  injuries 
caused  partly  through  his  own  negligence  and 
partly  through  that  of  the  master.— Spahn  v. 
People's  Ry.  Co.,  83  A.  27. 

{  229  (DeLSuper.)  A  servant  is  bound  to  use 
ordinary  care  for  his  own  safety. — Spahn  t. 
People's  Ry.  Co.,  83  A.  27. 

f  234  (DeLSuper.)  If  an  employ^  knew,  or  by 
the  exercise  of  due  diligence  could  have  known, 
of  the  defects  in  a  machine  at  which  he  was 
injured,  and  of  the  resulting  dangers,  he  was 
negligent  in  continuing  to  work  at  it,  barring 
a  recovery.— Seininski  v.  Wilmington  Leather 
(3o.,  83  A.  20. 

An  employe  cannot  recover  for  injuries  from 
a  defect  in  a  machine  of  which  he  knew,  and 
the  danger  from  which  he  appreciated,  if  he 
continued  to  work  with  such  knowledge. — Id. 

§  235  (Del.Super.)  An  employe  must  exercise 
reasonable  care. to  learn  of  the  dangers  in  the 
course  of  his  employment,  and  cannot  recover 
for  resulting  injuries,  if  be  fails  to  do  so. — 
Seininski  v.  Wilmington  Leather  O.,  83  A.  20. 

I  236  (Pa.)  Where  an  employe,  familiar  with 
the  operation  of  machinery  in  a  foundry,  goes 
on  the  runway  of  a  traveling  crane  without 
giving  the  usual  warning  to  the  craneman,  and 
the  crane  starts  and  injures  him,  he  is  guilty 
of  contributory  negligencer— Parks  v.  Lewis 
Foundry  &  Machine  Co.,  83  A.  363. 

§  236  (Vt.)  Although  an  employe  did  not  as- 
sume the  risk  of  an  injury  from  the  employer's 
negligence  in  failing  to  have  the  mangle,  which 
she  was  operating,  equipped  with  a  guard  rail, 
she  was  nevertheless  bound  to  exercise  the  care 
and  prudence  of  a  careful  and  prudent  person 
in  the  situation  with  reference  to  existing  and 
obvious  dangers,  however  caused.— Duggan  r. 
Heaphy,  83  A.  726. 

I  238  (Del.Super.)  If  an  employe,  working  in 
a  leather  factory  on  a  hide  machine,  knew  of 
two  or  more  ways  of  removing  the  skins  from 
a  roller,  one  of  which  was  safe  and  the  other 
dangerous,  he  would  be  guilty  of  contributory 
negligence  if  he  voluntarily  chose  the  dangerous 
way. — Seininski  v.  Wilmington  Leather  Co.,  83 
A.  20. 

f  240  (Del.Super.)  A  motorman,  who  re- 
ceived injuries  owing  to  his  running  the  car  at 
an  unusual  and  excessive  speed,  letting  it  get 
from  under  his  control,  cannot  recover. — Spahn 
V.  People's  Ry.  Co.,  83  A.  27. 

§243  (Md.)  In  an  action  for  death  of  a 
brakeman  by  his  being  strucl(  by  a  tower  plat- 
form, decedent  AeZd  negligent  as  a  matter  of 
law;  the  undisputed  evidence  showing  that  he 
had  an  unobstructed  view,  but  was  struck 
while  facing  the  rear  of  the  train,  in  violation 
of  his  duty  to  look  out  for  signals  for  the  safe- 
ty of  the  train,  as  well  as  of  himself.— Northern 
(Jentral  Ry.  Co.  v.  State,  83  A.  396. 

§243  (R.I.)  Where  an  electric  lineman  knew 
the  company's  rule  requiring  cessation  from  work 
during  a  certain  period  to  permit  testing  of  the 
wires,  and  did  not  understand  that  the  assur- 
ance that  a  wire  he  was  working  on  would 
remain  dead  suspended  the  rule,  he  was  guilty 
of  contributory  negligence  in  failing  to  observe 
the  rule. — Mclsaac  v.  Woonsocket  Electric  Ma- 
chine &  Power  Co.,  83  A.  754. 

§  245  (DeI.Super.)  An  employe  need  not  obey 
his  employer's  orders,  directing  him  to  go  in 
a  dangerous  place  of  work,  if  by  exerdaing  rea- 
sonable care  he  might  have  known  of  the  dan- 
ger, and  he  cannot  recover  for  injuries  if  he 
obeys  such  orders.— Seininski  t.  Wilmington 
Leather  Co.,  83  A.  20. 
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1 247  (Del.Super.)  An  employe  must  himself 
have  been  without  negligence  proximately  con- 
tributing to  the  injury,  in  order  to  recover 
therefor  from  the  employer. — Seininski  v.  Wil- 
mington Leather  Co.,  83  A.  20. 

(B)   Aetlona. 

{  252  (N. J.)  If  the  notice  provided  for  by  P. 
L.  1909,  p.  116,  {  2,  fairly  apprises  the  employ- 
er of  the  time,  place,  and  cause  of  injury  to  an 
employe,  it  is  sufficient. — Pappagello  v.  Hyde, 
83  A.  951. 

i  258  (DeLSuper.)  Declaration  that  defendant 
railroad,  used  certain  tracks  for  storing  and 
shifting  cars,  that  it  negligently  omitted  to  pro- 
vide a  derailing  device  with  one  of  the  side 
tracks,  so  that  cars  thereon  would  not  pass 
close  to  the  main  track,  such  appliance  being 
reasonable,  necessary,  and  proper  at  that  place, 
and  that  through  such  negligence  a  car  on  the 
side  track  struck  a  locomotive  on  the  main 
track,  killing  plaintiff's  intestatCj  sufficienUy 
alleged  a  necessity  of  the  derailing  device.— 
Daniels  v.  Philadelphia  &  R.  Ey:  Co.,  83  A. 
19. 

i  258  (Md.)  Each  of  the  three  counts  of  the 
declaration  in  an  action  for  death  of  a  serv- 
ant by  the  alleged  explosion  of  a  steam  pipe 
held  to  state  a  good  cause  of  action. — J.  S. 
Xoung  Co.  V.  State,  83  A.  345. 

{264  (DeLSuper.)  In  absence  of  allegations 
of  the  narr.  in  an  employe's  injury  action,  cov- 
ering a  defective  design  in  a  machine,  ques- 
tions as  to  whether  the  wooden  cover  provided 
for  the  machine  wia  the  regular  cover  for  such 
machines  was  properly  excluded. — Seininski  v. 
Wilmington  Leather  Co.,  83  A.  20. 

An  employe  may  only  recover  for  negligent 
act*  alleged  and  proved,  and  cannot  recover  if 
his  injuries  were  received  from  some  defect  in 
a  machine  other  than  alleged  and  proved. — Id. 

{264  (Vt.)  A  declaration  alleging  that  the 
floor  of  a  livery  stable  in  which  plaintiff  was 
working  broke  by  reason  of  rottenness  and  other 
imperfections  therein  was  supported  by  plain- 
tiff's testimony  that  he  went  down  through 
the  floor,  through  a  hole,  and  defendant's  testi- 
mony that  the  hole  after  the  accident  was  a 
little  larger,  if  anytliing,  than  before.— Paige  v. 
McCarty,  83  A.  659. 

{ 265  (Conn.)  Railroad  towerman  actin|;  on 
orders  from  some  one  in  charge  of  tracks  is,  in 
absence  of  contrary  evidence,  presumed  to  have 
acted  within  his  orders. — Messinger  v.  New  York, 
N.  a  &  H.  K.  Co.,  83  A.  631. 

{  265  (DeLSuper.)  An  employe  has  the  bur- 
den of  proving  negligence  in  an  action  for  per- 
sonal injuries;  negligence  never  being  pre- 
sumed.— Seininski  v.  Wilmington  Leather  Co., 
83  A.  20. 

The  burden  of*  proving  contributory  negli- 
gence is  upon  the  employer  in  an  action  for  a 
servant's  injury. — Id. 

The  burden  of  proving  that  an  employe  had 
knowledge  of  the  particular  defect  in  a  machine 
at  which  he  worked  was  upon  the  employer  in 
an  action  for  personal  injuries. — Id. 

The  jury  cannot  infer  negligence  by  an  em- 
ployer by  the  mere  fact  that  an  employe  was 
njnred  while  working  at  a  machine;  a  breach 
of  the  master's  duty  being  essential. — Id. 

{ 265  (Del.Super.)  In  an  action  by  a  motor- 
man  against  his  master  for  injuries  received 
by  reason  of  a  defective  brake  on  the  car,  the 
burden  of  proving  negligence  is  on  the  motor- 
man.— Spahn  v.  People's  By.  Co.,  83  A.  27. 

{  265  (Md.)  In  an  action  against  a  railroad 
by  an  employe  for  injuries  from  the  collapse 
of  a  bridge  in  course  of  construction,  where 
the  evidence  showed  a  construction  of  false 
work  for  a  large  bridge,  specially  designed  to 
bear  great  weight,  constructed  by  the  direc- 
tion of  eminent  engineers  and  in  actual  use 
for  about  two  months,  suddenly  collapsed,  and 
in  which  defendant  offered  no  adequate  ex- 
planation   therefor,    the   doctrine   of    res    ipsa 


fl 


loquitur  did  not  apply,  so  as  to  make  the  fall- 
ing of  the  bridge  prima  facie  evidence  of  n^- 
ligence.— Baltimore  &  O.  B.  Co.  v.  Wilaon,  83 
A.  24& 

{  265  (Md.)  In  an  action  for  death  of  a  senr- 
ant,  the  burden  is  on  plaintiff  to  aliow  not  only 
that  defendant  was  guilty  of  the  negligenoe 
charged,  but  also  that  it  caused  decedent's 
death.— J.  S.  Young  Co.  v.  State,  83  A.  345. 

§270  (DeLSuper.)  Where  a  servant  was  in- 
jured by  coming  in  contact  with  knives  in  a 
machine,  the  maker  of  the  machine  was  prop- 
erly •allowed  to  testify  whether  a  circular  cover 
over  the  knife  cylinder  had  any  other  purpose 
in  connection  with  the  construction  and  opers- 
tion  of  the  machine  than  to  protect  the  open- 
tor.— ^eininski  V.  Wilmington  Leather  Co.,  S3 
A.  20. 

{270  (Pa.)  In  an  action  for  injoriea  to  an 
employe  caused  by  a  cotter  pin  of  a  crane  ei- 
ther breaking  or  woriting  out  of  place,  evi- 
dence of  the  general  condition  of  the  crane  is 
irrelevant— Bauman  v.  Best  Mb.  Oo..  83  A 
293. 

8  270  (Vt)  Testimony  of  witness  that  she  told 
defendant's  superintendent  about  a  guard  nil 
belonging  on  a  mangle  held  competent,  in  an 
action  for  injuries  caused  by  the  absence  of  the 
guard_  rail,  where  defendant  denied  knowing 
anything  about  such  an  appliance. — Dnsgan  v. 
Heaphy,  83  A.  726. 

{  276  (Conn.)  Evidence  in  an  action  by  track 
repairer  for  personal  injuries  held  safflcient  to 
show  that  the  master's  failure  to  warn  him  of 
the  danger  of  liis  place  of  work  was  either  the 

Srozimate  or  a  proximate  cause  of  his  injur;.— 
lessinger  v.  New  York,  N.  H.  4  H.  R.  (X. 
83  A.  631. 

{276  (NX)  Evidence  in  a  servant's  action 
for  injuries  held  sufficient  to  show  that  the  ac- 
cident was  caused  by  a  defective  condition  of 
the  machine  on  which  plaintiff  worked. — Pavas 
v.  Worthen  &  AJdrich  Co.,  83  A.  960. 

f  278  (Del.Super.)  Negligence  of  an  employer 
must  be  proved  to  the  satisfaction  of  the  jaiy 
by  a  preponderance  of  the  evidence. — Seininski 
V.  Wilmington  Leather  Co.,  83  A.  20. 

{278  (N.J.)  In  an  action  for  injuries  to  an 
employe,  evidence  held  to  make  a  prima  facie 
case  of  negligence  of  the  employer  under  P.  L. 
1909,  p.  114.— Pappagello  v.  Hyde,  83  A.  951. 

{  278  (Pa.)  In  an  action  for  injuries  to  an  em- 

Eloye  in  the  operation  of  a  machine  at  which 
e  had  worked  for  15  months,  evidence  held 
to  show  no  negligence  of  defendant — Helfen- 
bein  v.  Wohlfeld,  83  A.  827. 

{278  rR.I.)  In  an  action  for  the  wrongfol 
death  of  a  lineman,  evidence  held  insoffic-ient 
to  charge  the  master  with  negligence. — Mclsaac 
V.  Woonsocket  Electric  Machine  &  Power  Co- 
83  A.  754. 

(279  (Pa.)  Evidence  in  an  action  for  death 
of  plaintiff's  husband,  a  railroad  brakeman.  le- 
Bulting  from  the  negligence  of  defendant  coal 
company's  employe  in  releasing  cars  ao  that 
they  ran  down  a  grade  and  collided  wiUi  cars 
which  decedent  was  coupling,  keid  to  Justify  a 
finding  that  the  act  of  defendant's  employe  was 
in  the  line  of  Ills  duty  as  such  employe  and  not 
as  a  volunteer  employe  of  decedent's  employer, 
so  as  to  defeat  recovery  nnder  the  fdtow-aerv- 
ant  rule.— McDonald  T.  Ellsworth  GolUeriet 
Co.,  83  A.  105. 

{280  (N.J.)  Evidence  held  to  show  that  a 
representative  of  the  master  to  whom  plaintifl 
complained  as  to  machine  on  which  he  was 
working  had  authority  to  promise  repairs.— 
Favan  v.  Worthen  &  Aldrich  Co.,  83  A.  960. 

§281  (Conn.)  Evidence  in  an  action  for  per- 
sonal injuries  held  sufficient  to  show  that  de- 
ceased was  free  from  contributory  nefdieence. — 
Messinger  v.  New  York,  N.  H.  &  H.  R.  Oh, 

83  A.  esi. 

§281  (Del.Super.)  Contributory  neKligene 
by  an  employe  must  be  proved  by  a  preponder- 
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•ao*  of  tha  eTldence.— Seininakl  t.  WUminston 
t«ather  Co.,  8S  A.  20.  < 

S  285  (N.J.)  Where  a  eervant  was  injured 
while  working  in  a  pit  under  a  locomotive  ten- 
der, whether  the  tender  was  moved  without 
warning,  or  whether  it  was  the  duty  of  the  mas- 
ter to  warn  the  servant,  being  disputed,  the 
questions  were  for  the  jury. — Firth  v.  Pennsyl- 
vania R.  Co.,  83  A.  896,  898. 

§  285  (Pa.)  Where,  in  an  action  by  an  em- 
ploye for  injuries  by  the  fall  of  a  plunger  from 
an  overhead  crane,  caused  by  the  breaking  or 
working  out  of  place  of  a  cotter  pin,  there  is 
no  evidence  that  the  pin  was  defective,  and 
the  uncontradicted  evidence  shows  that  the  pin 
was  in  its  place  3  hours  before  the  accident,  a 
nonsuit  held  properly  entered. — Bauman  ▼. 
Best  Mfg.  Co.,  83  A.  293. 

§  286  (Md.)  In  action  by  a  servant  for  per- 
sonal injuries,  lield,  that  the  question  whether 
the  master  liad  failed  to  provide  a  reasonably 
safe  place  for  plaintiff's  work  was  for  the 
jury.— Baltimore  &  O.  R.  Co.  v.  Wilson,  83 
A.  248. 

f  286  (N.H.)  Whether  an  employer  undertakes 
to  furnish  the  staging  on  which  the  employes 
are  to  work  as  a  completed  structure,  or  wheth- 
er it  was  understood  that  the  employes  should 
coustruct  such  staging,  is  a  question  of  fact, 
and,  if  the  evidence  is  conflicting,  cannot  be 
'determined  as  a  matter  of  law. — Haakensen  v. 
Burgess  Sulphite  Fibre  Co.,  83  A.  804. 

Evidence  held  sufficient  to  justify  the  submis- 
sion to  the  jur^  of  the  question  of  whether  an 
employer  furnished  an  improper  staging  on 
which  the  employes  were  to  work. — Id. 

§  286  (N.H.)  Evidence  held  sufficient  tq  war- 
rant submission  of  the  case  to  the  jury  upon 
the  question  of  negligence  of  th^  employer  in 
failing  to  equip  the  machine  with  the  necessary 
spring. — King  v.  Gardiner,  Beardsell  &  Co.,  83 
A.  806. 

§  286  (Pa.)  Evidence  in  an  action  by  a  night 
watchman  against  his  employer  for  injuries  re- 
sulting from  falling  down  an  unguarded  hatch- 
way at  night  held  to  present  a  case  for  the 
jury.— Hennessey  v.  Wabash  Mills  Co.,  83  A. 
706. 

i  286  (Yt.)  In  an  employe's  action  for  inju- 
ries caused  by  her  hand  being  drawn  into  the 
mangle  which  she  was  operating,  evidence  on 
the  question  whether  the  employer  was  negli- 
Kent  in  not  having  a  guard  rail  on  the  machine 
held  to  present  a  question  for  the  jury. — Dug- 
gan  V.  Heaphy,  83  A.  726. 

{288  (N.J.Sup.)  Where  a  guard  rail  erected 
to  protect  a  servant  from  falling  from  a  slip- 
pery platform  was  insecurely  fastened,  and 
broke  when  the  servant  slipped  and  put  his 
weight  upon  it,  injuring  him,  it  was  error  to 
direct  a  nonsuit  in  an  action  to  recover  for 
such  injuries.- Leuteritz  v.  Ice  Consumers'  & 
Supply  Co.,  83  A.  176. 

$  293  (Conn.)  In  action  for  personal  Injuries, 
where  failure  to  furnish  safe  place  to  work  was 
proximate  cause  of  injury,  instrnction  confining 
the  issue  to  the  single  ground  of  master's  neg- 
ligence in  that  respect  held  proper  without  dis- 
cussion of  the  fellow  servant  doctrine. — Mes- 
singer  v.  New  York,  N.  H.  &  H.  R.  Co.,  83  A. 
631. 

An  instruction  in  an  action  for  the  death  of 
a  track  repairer  that  defendant  was  bound  to 
provide  him  with  a  reasonably  safe  place  to 
work,  and  that  if  an  engine  was  turned  on  the 
track  where  he  was  at  work  without  his  knowl- 
«dge,_  and  his  own  negligence  did  not  contribute 
to  his  injury,  and  the  proximate  cause  was  a 
failure  to  warn  him  of  the  approach  of  the 
engine,  plaintiff  could  recover,  was  not  objec- 
tionable for  ambiguity. — Id. 

The  instrnction  was  not  inconsistent. — Id. 

f  295  (N.J.)  Where  the  inference  from  a  prom- 
ise to  repair  a  defective  machine  was  that  it 


would  not  be  fixed  at  least  until  the  day  fol- 
lowing, and  the  complaining  servant  was  in- 
jured on  the  same  afternoon  that  he  com- 
plained, failure  to  char^.e  that  he  was  not 
justified  in  relying  on  the  promise  if  a  reason- 
able time  had  elapsed  was  not  error.'— Pavan 
V.  Worthen  &  Aldrich  Co.,  83  A.  960. 

rv.  UABitrriEs  for  nrjintiES  to 

THIRD   PERSONS. 

(A)  Acts  or  Omlsalona  of  Servant. 

{302  (Me.)  While  it  may  be  that  one  who, 
having  niere  knowledge  of  a  contemplated  tres- 
pass, allows  the  use  of  his  personal  property 
in  effecting  the  same  may  be  not  liable  for  the 
trespass,  one  who  directs  his  employe  to  aid 
in  the  doing  of  a  specific  act  which  proves  to 
be  a  trespass  is  liable.— Ford  y.  Erskfne,  83  A. 
455. 

(B)  'Work   of  Independent   Contractor. 

{321  (Pa.)  A  general  contractor  is  under  the 
duty  to  provide  a  reasonably  safe  place  to  work 
for  employes  of  a  subcontractor  engaged  in  the 
general  prosecution  of  the  work,  as  well  as  for 
his  own  employes.- Metzger  v.  Cramp  ft  Co., 
83  A.  590. 

(C)  Actions. 

S  332  (Pa.)  In  an  action  against  a  general 
contractor  for  causing  the  oTeath  of  an  -  em- 
ploye of  a  subcontractor,  evidence  held  to  pre- 
sent a  case  for  the  jury.— Metzger  v.  Cramp  ft 
Co.,  83  A.  690. 

MASTERS  IN  CHANCERY. 

See  Equity,  {{  89&-402,  410. 

MEASURE  OF  DAMAGES. 

See  Damages,  {{  95-124. 

MECHANICS'  LIENS. 

See  Bankruptcy,  {  211 ;   Contracts,  {  322. 

n.   RIGHT   TO  LIEN. 

(B)    Snbcontraetora,        and        Contraltom' 
'Wonlcmen  and  Materlalasen. 

I  1 13  (N.J.)  All  payments  to  a  building  con- 
tractor are  proper  credits  to  the  owner  as  of  the 
date  of  the  completion  of  the  building  except  as 
to  prior  stop  notices,  and  a  stop  notice  served 
subsequent  to  the  time  of  the  maturitjr  of  the 
last  installment  is  operative  only  against  the 
part  of  the  installment  remaining  unappropriat- 
ed at  the  time  of  the  stop  notice.— Keupler  t. 
Eisele,   83  A.  999. 

Where  an  owner  of  a  building  erected  by  a 
contractor  guaranteed  payment  of  an  order 
drawn  against  liim  by  the  contractor  for  money 
due  a  tliird  person,  the  order  at  the  time  of 
the  acceptance  operated  as  an  equitable  assign- 
ment as  against  persons  who  at  that  time  had 
no  prior  rights.— Id. 

m.  PROCEEDINGS  TO  PERFECT. 

{121  (N.J.Ch.)  Where  a  stop-notice  was  not 
served  under  Mechanics'  Lien  Act  (3  Comp. 
St.  1910,  p.  3290)  S  3,  until  after  the  buUdmg 
was  completed  and  accepted  and  the  architect's 
certificate  given,  nor  until  after  the  date  fixed 
by  the  contract  for  the  final  installment  to  be 
due,  it  was  not  served  until  after  the  last  in- 
stallment was  due. — Board  of  Education  of  Riv- 
erton  Borough  v.  Tait,  83  A.  459. 

IV.   OPERATION   AND  EFFECT. 

(O)   Priority. 

{  196  (N.J.Ch.)  Liens  perfected  by  stop-no- 
tices served  under  Mechanics'  Lien  Act  (3 
Comp.  St.  1910,  p.  3290)  g  3,  are  payable  m 
the  order  of  priority  of  service  of  notice  and 
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not  pro  rata.— Board  of  Education  of  RirePton 
Borough  T.  Tait,  83  A.  459. 

Vn.   ENFORCEMENT. 

f  260  (R.I.)  Proceedings  to  establish  mechan- 
ic's lien  for  labor  and  materials,  under  Gen. 
Laws  1909,  c.  257,  §  5,  not  begun  within  six 
months  after  tlie  commencement  of  the  worlc 
and  delivery  of  materials,  held  too  late. — Heck  v. 
Casey,  83  A.  757. 

MEMBERS. 

See  Beneficial  Associations. 

MEMORANDA. 

See  Frauds,  Statute  of,  f  118. 

MENTAL  CAPACITY. 

See  Wills,  |  54. 

MERGER. 

Of  contract  tor  sale  of  land,  see  Vendor  and 
Purchaser,  {  83. 

MERRY-GO-ROUNDS. 

See  Easements,  {|  3,  26. 

MINES  AND  MINERALS. 

See  Fixtures. 

n.  TITLE,  CONVETANOES,  AND 
CONTRACTS. 

(A)  Hiarbtn  and  Remedies  of  Owners. 

{47  (Pa.)  Where,  at  the  time  of  a  gift  of 
coal  land  to  donor's  son,  there  had  been  no 
severance,  the  possession  of  the  surface  in- 
cluded the  coal  as  against  a  subsequent  grantee 
of  coal.— Greenwich  Coal  &  Coke  Co.  v.  Learn, 
83  A.  74. 

(B)  ConTeyanees  tn   Geaeral. 

S55  (Pa.)  Grant  of  coal  nnderlying  land,  in 
absence  of  waiver,  held  to  impose  on  a  mineral 
estate  the  servitude  of  surface  support. — StiUey 
V.  Pittsburgh-Buftalo  Co.,  83  A.  478. 

A  deed  conveying  all  the  coal  underlying  land 
together  with  right  to  mine  the  same,  "hereby 
waiving  all  damages,"  imports  a  waiver  of  in- 
Jaries  resulting  from  removal  of  surface  sup- 
popt.— Id. 

MINORS. 

See  Infants. 

MISREPRESENTATION. 

Sea  Insurance,  f{  297,  370,  646,  665;    Mort- 
gages, i  544. 

MISTAKE 

See   Reformation   of   Instruments,    if   19,   32; 
Specific  Performance,  f  89. 

MODIFICATION. 

See  Appeal  and  Error,  {  1164. 

MONEY  RECEIVED. 

i  6  (Md.)  Plaintiff  can  maintain  an  action 
for  money  had  and  received  to  recover  money 
paid  by  him  to  defendant  for  a  consideration 
whirh  has  wholly  failed.— Kretzer  v.  Lorsh- 
baugh.  83  A.  1027. 

1 9  (N.J.  Sup.)  Where  there  was  evidence  that 

Slaintiff,  a  policeman,  had  been  compelled  by 
uress  to  turn  over  the  check  for  his  salary  to 
the  chief  of  police,  who  returned  it  to  the  town 
by  which  the  money  was  owing,  plaintiff  could 
recover  the  same  from  the  town  in  an  action  for 
money  had  and  received. — Mee  t.  Town  of  Mont- 
dair.  83  A.  764. 


§  19  (N.J.Sup.)  Where  a  check  from  a  town 
for  the  payment  of  a  patrolman  was  taken  from 
him  by  the  chief  of  police  by  duress  and  return- 
ed to  the  town,  it,  in  an  action  for  money  had 
and  received,  was  chargeable  with  interest  there- 
on from  the  time  it  received  it — Mee  T.  Town  of 
Montclair,  83  A.  764. 

MORTGAGES. 

See  Abatement  and  Revival,  {  15 ;  Assignments 
for  Benefit  of  Creditors,  §  145 ;  Bankruptcy, 
|i  57,  184,  268 ;  Corporations,  H  479,  480, 
568,  685;  Covenants,  |g  57,  84;  Equity.  { 
264 ;  Fraudulent  Conveyances,  {  312 ;  Jodg- 
ment,  S!  67,  720;  Malicious  Prosecution,  if 
25.  41 ;  Principal  and  Surety,  ^  175 ;  Trusts, 
{  25. 

I.  REQUISITES  AND  VAI.IDITT. 

(A)  Hatvre  and  Kssentlnla  of  Con-reynaeea 
aa  Seearlty. 

I  34  (Md.)  Where  an  owner  by  a  deed  ab- 
solute in  form  and  reciting  a  valuable  consid- 
eration conveyed  certain  land  in  fee  simple, 
and  the  pnrchaser  from  such  grantee  agreed 
orally  for  consideration  with  the  original  own- 
er that  he  might  repurchase  the  land  at  any 
time,  the  deed  to  the  second  grantee  cannot  be 
held  to  be  a  mortgage  or  deed  of  trust. — Riggin 
V.  Robinson,  83  A.  143. 

<C)  Bxeentlon  and  Delivery. 

S6I  (Md.)  Where  a  husband  made  a  mort- 
gage to  his  wife,  and  she  indorsed  the  oath 
or  affirmation  of  bona  fide  consideration  re- 
quired by  Code  Pub.  Gen.  Laws  1904,  art.  21. 
I  80,  but  the  mortgage  was  in  fact  made  to  be 
assigned  for  the  benefit  of  the  mortgagor's 
merchandise  creditors,  it  was  void. — Bessmeyer 
V.  Norwood,  83  A.  347. 

A  mortgage  invalid  aa  to  the  mortgagor's 
creditors  for  violation  of  Code  Pub.  Gen.  Laws 
1904,  art.  21,  f  30,  held  invalid  aa  to  an  as- 
signee thereof. — Id. 

A  mortgage  by  a  husband  to  his  wife,  invalid 
under  Code  Pub.  Gen.  Laws  1904,  art.  21,  f  30, 
held  unsustainable  as  a  mortgage  of  indemnity. 
-Id. 

m.  OONSTRTJCTTON  AND  OFERA- 
TION. 

(C)  PropertT'    MortiraKed,    and    Batntes    af 
Parties  Therein. 

I  137  (Conn.)  A  mortgage  interest  in  real  es- 
tate situated  in  New  Tork  is  personal  property 
under  the  laws  of  Connecticut  and  New  iork. 
—Weed  v.  Hoge,  83  A.  636. 

}  137  (Del.Ch.)  A  mortgage  on  land  in  Penn- 
sylvania by  the  law  of  that  state  vests  no  title 
or  estate  in  the  mortgagee  before  forecloaaie,  but 
is  only  security  for  the  debt. — Mercliants'  Union 
Trust  Co.  V.  New  Philadelphia  Grapliite  Co., 
83  A.  620. 

(D)  Uen   and   Prlorltr- 

f  173  (Vt)  The  mere  fact  that  one  loaning 
money  to  another  relied  on  a  third  person  to 
look  after  his  interest  in  the  transaction  keM 
not  to  subject  him  to  anything  beyond  the  con- 
sequences of  a  failure  to  procure  the  recordins 
of  a  mortgage  given  to  secure  the  loan. — Roberts 
V.  W.  H.  Hughes  Co.,  83  A.  807. 

f  174  (Vt.)  A  mortgagee  who  does  not  record 
his  mortgage  may  have  his  lien  defeated  by  a 
subsequent  conveyance  to  a  purchaser  for  value 
without  notice.— Roberts  v.  W.  H.  Hnghes  C<il. 
83  A.  807. 

A  mortgagee  who  does  not  record  his  mortgage 
does  not  lose  his  lien  as  against  a  Bubseqaeni 
grantee  without  notice,  but  who  pays  no  con- 
sideration.— Id. 

A  mortgagee  participating  with  the  mortgagor 
in  forming  a  corporation  and  conveying  the 
mortgaged  property  to  the  corporation  was  not 
estopped  to  assert  his  claim  against  the  mort- 


Digitized  by 


Ljoogle 


gasor  and  the  corporation,  thouffh  his  mortgage 
'was  unrecorded  and  he  did  not  disclose  Iiis  lien; 
the  corporation  having  paid  no  value  for  the 
conveyance. — Id. 

i  183  (Yt.)  A  mortgagee  whose  mortgage  was 
aurecorded  participated  with  the  mortgagor  in 
forming  a  corporation  to  which  the  mortgaged 

firoper^  was  conveyed,  and  subsequently  joined 
n  an  instrument  declaring  that  a  mortgage  giv- 
en by  the  corporation  to  secure  its  bonds  was 
a  first  lien,  was  estopped  to  assert  that  the 
bonds  were  not  a  lien  prior  to  his  mortgage, 
though  the  bonds  were  invalid  because  issued 
by  the  corporation  after  the  appointment  of  a 
receiver  and  to  secure  certificates  issued  by  the 
receiver,  but  the  estoppel  did  not  extend  to  a 
loan  to  meet  the  receiver's  expenses  in  which 
the  corporation  took  no  part. — Roberts  v.  W. 
H.  Hughes  Co.,  83  A.  80l 

rV.  BIGHTS  Aim  Z.IABILITIES   OF 
PABTTES. 

I  199  (Del.Ch.)  After  notice  and  demand,  a 
mortgagee  may  recover  rents  from  a  lessee  who 
holds  under  a  lease  made  prior  to  the  mort- 
gage ;  but,  as  against  a  lessee  from  the  mort- 
gagor subsequent  to  the  mortgage,  the  mortga- 
gee cannot  recover  rent,  unless  an  authority 
to  that  effect  is  contained  in  the  mortgage,  be- 
cause there  is  no  privity  of  contract  or  estate 
between  the  mortgagee  and  the  tenant. — Mer- 
chants' Union  Trust  Co.  v.  New  Philadelphia 
Graphite  Co.,  83  A.  620. 

Allegations  of  bill  by  mortgagee,  in  posses- 
sion after  foreclosure,  against  the  lessee  of  the 
mortgagor's  assignee,  held  to  state  no  equity 
entitling  the  mortgagee  to  payment  of  any  part 
of  the  rent  reserved  by  the  lease. — Id. 

On  bill  by  mortgagee,  held,  that  there  was  no 
such  obligation  to  him  on  the  part  of  the  mort- 
gagor's assignee  as  to  entitle  him  to  recover  of 
the  assignees  lessee  rent  covenanted  to  be  paid 
by  it  to  its  immediate  lessor. — Id. 

Where  a  mortgagor  of  premises  containing 
deposit  of  graphite  subsequently  conveyed  them 
subject  to  the  mortgage,  and  the  grantee  leas- 
ed them  by  a  lease  providing  that  the  lessee 
should  manufacture  graphite  on  hand  and  pay 
lessor'  a  royalty  of  10  per  cent.,  and  that  the 
lessee  should  pay  taxes  on  the  premises,  and 
no  consideration  for  such  covenant  moved  from 
the  mortgagor  to  the  lessee,  the  mortgagee  was 
not  entitled  to  an  accounting  for  royalties 
against  the  lessee  of  the  mortgagor's  assignee. 
-Id. 

S  200  (Del.Ch.)  Where  a  mortgagor  of  prem- 
ises containing  deposit  of  graphite  subsequent- 
ly conveyed  them  subject  to  the  mortgage,  and 
the  grantee  leased  them  by  a  lease  providing 
that  the  lessee  should  manufacture  graphite  on 
band  and  pay  lessor  a  royalty  of  10  per  cent, 
and  that  the  lessee  should  pay  taxes  on  the 
premises,  and  no  consideration  for  such  cove- 
nant moved  from  the  mortgagor  to  the  lessee, 
the  mortgagee  was  not  entitled  to  a  decree  for 
the  lessee's  payment  of  unpaid  taxes. — Mer- 
chants' Union  Trust  Co.  v.  New  Philadelphia 
Graphite  Co.,  83  A.  620. 

{ 205  (Del.Ch.)  A  mortgagee,  for  the  pro- 
tection of  his  security,  is  entitled  to  enjoin  the 
mortgagor  or  his  grantee  from  waste  imperiling 
his  security.— Merchants'  Union  Trust  Co.  v. 
Kew  Philadelphia  Graphite  Co.,  83  A.  620. 

{  207  (DeLCh.)  Where  a  mortgagor  of  prem- 
ises containing  deposit  of  graphite  subsequent- 
ly conveyed  them  subject  to  toe  mortgage,  and 
the  grantee  leased  them  by  a  lease  providing 
that  the  lessee  should  manufacture  graphite  on 
band  and  pay  lessor  a  royalty  of  10  per  cent, 
and  tliat  the  lessee  should  pay  taxes  on  the 
premises,  and  no  consideration  for  such  cove- 
nant moved  from  the  mortgagor  to  the  lessee, 
the   mortgagee    was   not    entitled    to   damages    fJ-KWiOr^^'faV  o 
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for  waste.— Merchants'  Union  Trust  Co.  v.  New 
PhUadelphia  Graphite  Co..  83  A.  620. 

{218  (N.J.)  Where  an  indebtedness  is  secur- 
ed by  two  separate  bonds  and  warrants  of  at- 
torneys, and  is  subsequently  further  secured  by 
bond  and  mortgage  for  the  aggregate  sum  of 
the  two  separate  bonds,  containing  the  usual 
interest  tax,  and  insurance  clauses,  the  bond 
and  mortgage  are  within  2  Gen.  St.  1895,  p. 
2112,  i  it,  requiring  all  proceedings  to  collect 
a  debt  to  be  first  to  foreclose  the  mortgage. — 
Knight  V.  Cape  May  Sand  Co.,  83  A.  964. 

VI.  TRANSFEKOFPBOPERTTMORT- 
OAOES  OB  OF  EQUITT  OF 

BEOEBCPTION. 

S  280  (Pa.)  The  words  "under"  and  "subject" 
in  a  deed  import  that  the  grantee  takes  subject 
to  an  incumbrance  against  which  he  will  pro- 
tect his  grantor.— Faulkner  v.  McHenry,  83  A. 

827. 

ji  292  (Pa.)  Where  grantee  of  mortgaged  land 
defaults,  and,  on  foreclosure,  the  land  is  sold 
for  an  amount  insufficient  to  pay  the  mortgaw, 
the  mortgagor's  administrator  cannot  recover  the 
amount  of  the  deficiency  judgment  against  the 
grantee,  unless  he  is  paid  the  same,  or  sustains 
some  loss  thereby.— Faulkner  v.  McHenry,  83 
A.  827. 

VII.  PATXIEirr    OB    PEBFOBMAHOS 

OF  coirorrioK,  belease, 

AND   SATISFACTION. 

fSOO  (Pa.)  An  agreement  by  defaulting 
mortgagor  to  surrender  possession  and  make 
a  deed  on  condition  of  release  A«Id  void,  and 
removal  by  the  mortgagor  to  another  residence 
was  not  a  sufficient  consideration. — ^Bmy  t. 
Sauer,  83  A.  205. 

IX.  fobeclosube  BT  EXEBOISE  OP 
POWEB  OF  SAI.E. 

1338  (Yt)  One  entitled  to  redeem  from  a 
deed  of  trust  held  not  entitled  to  an  injunction 
to  stop  a  sale  under  the  deed  without  at  least 
offering  to  pay  sufficient  money  to  satisfy  the 
obligations.— PoweU  v.  Woodbury,  83  A.  541. 

X.  FOBECI.OSTTBE  BT  ACTION. 
(B)  Parties  and  Process. 

j44l  (Pa.)  The  only  effect  of  failure  on' 
scire  facias  sur  mortgage  to  serve  process  on 
the  real  owner  is  to  permit  him  to  make  any 
defense  against  the  purchaser  at  sheriff's  sale 
that  he  might  liave  made  against  the  scire 
facias. — Lyle  v.  Armstrong,  83  A.  578. 


(I)  Jadvment    or   Deoree 


td    BxeevtlOB. 


8  497  (Conn.)  A  decree  foreclosing  a  mort- 
gage vests  no  interest  in  the  premises  in  one, 
who  after  commencement  of  the  action,  pro- 
cured himself  to  be  made  a  iilaintiff,,  though 
providing  that,  in  default  of  redemption,  pos- 
session of  the  premises  be  delivered  to  all 
the  plaintiffs;  he  having  had  no  interest  in 
the  premises  or  loan  secured,  and  so  not  being 
a  necessary  or  proper  party. — Lander  v. 
Persky,  83  A.  209. 

Indusion  in  a  judgment  of  foreclosure  of  in- 
terest on  part  of  the  loan  which  had  not  been 
paid  to  mortgagor,  while  subject  of  complaint, 
IS  not  a  waiver  of  the  condition  on  which 
such  part  was  payable,  or  an  unconditional 
acceptance  of  the  mortgagor's  assignment  to 
another  ot  such  part  of  the  loan.— Id. 


(3')  tale. 


Digitized  by  LjOOQIC 


SCoric«c«« 


83  ATLANTIC  REFOBTEB 


1184 


$50,000,  but  alleged  the  total  coat  would  be 
$41,800,  and  there  was  no  showing  of 
any  offer  sufficient  to  pay  the  mortgage,  or 
that  any  one  was  misled  by  the  description  in 
the  advertisements,  the  trial  court  held  not 
guilty  of  abuse  of  discretion  in  refusing  to  set 
aside  the  sale.— Lyle  v.  Armstrong,  83  A.  677. 

{529  (Pa.)  Objections  to  the  validity  of  a 
sheriff's  sale  for  inadequacy  of  price  and  In- 
sufficiency of  description  are  not  properly  a  de- 
fense to  a  petition  for  writ  of  possession,  but 
should  be  made  by  a  motion  to  set  aside  the 
sale.— Lyle  v.  Armstrong,  83  A.  B78. 

§  544  (Pa.)  On  a  petition  for  writ  of  iiosses- 
sion  by  a  mortgagee,  a  claim  against  bim  for 
money  damages  for  misrepresentations  held  not 
available  as  a  defense.— Lyle  t.  Armstrong,  83 
A  578. 

(M)  Revlevr. 

i  572  (Pa.)  On  appeal  from  an  order  grant- 
ing writ  of  possession  for  land  purchased  at 
mortgage  foreclosure,  under  Act  April  20,  1905 
(P.  L.  239),  the  contention  that  the  court  erred 
m  entering  judgment  on  an  amended  petition, 
without  permitting  additional  answer,  held  not 
sustainable,  where  the  amendment  merely  in- 
troduced the  record  of  the  foreclosure,  no  ob- 
jection being  made  to  its  allowance  and  no  ex- 
ception being  taken,  and  the  record  showing  no 
offer  to  file  an  additional  answer.— Lyle  t.  Arm- 
strong, 83  A.  678. 

i  578  (Pa.)  An  appellate  court  reviewing  an 
order  refusing  to  set  aside  a  sheriffs  sale  will 
not  consider  statements  as  to  the  value  of  the 
property,  unless  there  is  clear  proof  of  an 
abuse  of  discretion  in  dealing  with  the  question 
of  inadequacy  of  price. — ^Lyle  v.  Annstrong,  83 
A.  677. 

XI.  KEDEMPTXOir. 

{  593  (Md.)  A  document  whereby  one  having 
the  record  title  to  land  admitted  her  Indebted- 
ness to  another,  and  agreed  that  she  Would  not 
alienate  it  without  bis  consenL  and,  in  case  of 
her  death,  the  property  should  be  his,  is  an 
equitable  assignment,  which  entitles  the  third 
person  to  reimbursement  out  of  the  surplus 
proceeds  of  the  property  against  which  mort- 
gage foreclosure  has  been  had  after  the  owner's 
death.— Kreteer  v.  Lorshbaugh,  83  A.  1027. 
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I.   CREATION,    AlTEKATIOir,    <> 
ENOE,  AHD  DI880I.UTIOir. 

(CD  Ajnendment,   Repeal   or  Vorfeltsre  •! 
Charter,  and  iHasolntlom. 

1 48  (N.J.Sup.)  P.  L.  1911,  p.  462,  intrusts 
to  a  board  of  commissioners  the  management  of 
municipal  affairs  but  largely  leaves  the  mech- 
anism of  the  adopting  city's  government  and 
the  provisions  of  its  cmarter  nntouched,  and  it 
does  not  alter  general  laws  or  charter  provi- 
sions, except  when  inconsistent  with  its  provi- 
sions—Salter  V.  Burk,  83  A.  978. 

g48  (N.J.Sup.)  The  Commission  Government 
Act  includes  a  department  of  the  dty  of  Tren- 
ton created  by  the  special  act  of  Idaitih  1,  1839 
(P.  L.  p.  88),  and  such  department  and  the  wa- 
ter commissioners  were  abolished  aa  soon  as  thr 
commissioners  for  the  government  of  the  city 
of  Trenton  organized.— -Hirsch  v.  Bark,  83  A 
379. 

HI.   LEOISU^TIVE  GONTKOI.  OF  ICV- 

NIOIPAI.  ACTS.  RIGHTS.  AMD 

UABUJTIES. 

1 64  (B.  I.)  Under  the  CV>n8titutIon  of  Rhode 
Island,  a  resolution,  providing  for  the  submis- 
sion to  the  voters  of  the  Question  aa  to  the  is- 
suance of  bonds  for  the  uses  of  the  Metropolitan 
park  district,  created  by  Gen.  Laws  1909,  c 
238,  held  not  invalid  as  a  restraint  on  local 
self-government.- In  le  Opinion  of  the  Justices, 
83  A.  3. 

IV.  FROOEEDINOS  OF  GOUKOH.  OB 
OTHER  OOVERNINO  BOOT. 

(B)  Ordlnaaee*  «><  Br-I^avrs   im  OcneraL 

g  r05  (N.J.)  "Ordinance,"  as  a  term  of  mn- 
nicipal  law,  indndes  the  usual  incidents  of  leg- 
islative action. — Stemmler  v.  Borough  of  Madi- 
son, 83  A.  85. 

g  1 1 5  (N.J.)  As  a  general  role,  the  power 
to  pass  an  ordinance  includes  the  power  to  re- 
peal it. — Stemmler  y.  Borough  of  Madison,  S3 
A.  86. 

v.  offioers.  aoehts.  aho  em. 
pi.ot£s. 

(A)  Hunlelvsl  Ofllocrs  la  GeaeraL 

g  124  (N.J.Sup.)  Where  the  law  prescribes  die 
term  of  a  municipal  officer,  it  is  beyood  the 
power  of  the  board  of  commissioners  to  elect  for 
a  greater  or  less  term,  or  for  an  indefinite 
term;  and  an  attempt  to  do  so  will  not  consti- 
tute a  valid  appointment,  but  will  still  leave  a 
vacancy.— Salter  v.  Burk,  83  A.  973. 

J  136  (N.J.Sap.)  One  claiming  to  be  a  dty 
oCacer,  but  not  such  de  jure,  has  no  legal  stand- 
ing to  institute  proceedings  to  review  a  mu- 
nicipal resolution  appointing  another  to  such 
office.- Volk  V.  Burk,  83  A.  978. 

(B)  naBlelpal    Departmeats    aad    Oflleers 
Thereof. 

g  192  (N.J.Sup.)  Under  P.  L.  1911,  p.  444.  a 
resolution  dismissing  exempt  fireman  from  posi- 
tion of  assistant  building  inspector  without 
charges  and  complaint  was  invalid. — ^McOmth  v. 
City  of  Bayonne,  83  A.  780. 

An  assistant  building  inspector  holds  a  posi- 
tion and  not  an  office,  so  that  certiorari,  and 
not  quo  warranto,  was  the  proper  remedy  to 
test  the  legality  of  his  remoral.— Id. 

(O)  Avemts  aatf  BatplorAa. 

g  216  (N.J.Sup.)  The  action  of  the  state  dvil 
service  commhnion  in  dassifying  under  tbf 
Civil  Service  Act  the  appointees  and  employ^ 
of  a  freiB  public  library  organised  under  P.  L. 
1884,  p.  110,  and  governed  by  P.  L.  1906.  p. 
273,  is  valid.— Trustees  of  Free  Public  Librarr 
of  Newark  t.  Civil  Servioe  Commission  of  Nev 
Jersey,  83  A.  080. 

1 218  (N.J.Stip.)  A  mere  onployC  of  a  city 
ander  contract,  embodied  in  a  resolution  passed 
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before  Givfl  Service  Act,  terminable  at  tlie 
pleasure  of  the  municipality,  is  subject  to  re- 
moval, -a<icordiiig  to  the  terms  of  the  contract, 
before  the  act  becomes  operative.— Ziegler  v. 
Burk,  83  A.  976. 

rc  Ptnaxjo  ncPBOVEiCEirrs. 

<B)  PreUmlnarr     Proeecdinv'     and    Ordl- 
aaneea  or  Heaolatloaa. 

1312  (N.J.)  An  ordinance  for  a  street  im- 
provement, passed  pursuant  to  Borough  Act,  t 
33,  held  subject  to  repeal  on  the  coming  in  of 
the  report  of  the  commissionera  of  assess- 
ment; no  portion  of  the  proposed  street  havine 
been  actually  opened.— Stemmler  v.  Borough  ol 
Madison,  83  A.  85. 

(C)  Contnusts. 

1347  (Pa.)  Where  a' city  contractor  gives  a 
bond  to  pay  for  labor  and  materials  furnished 
under  contract  and  assigna  the  contract,  the 
assignee  cannot  recover  against  the  surety  on 
the  bond  for  labor  and  materials  furnished  by 
him.— aty  of  Philadelphia  v.  Neill,  83  A.  575. 

i  373  (N.J.Ch.)  Orders  filed  and  claims  under 
notices  served  pursuant  to  Municipal  Liens' 
Act  (3  Comp.  St.  1910,  p.  3315),  held  entitled 
to  priority,  in  payment  from  the  public  building 
fund,  over  claim?  under  notices  subsequently 
served  oursuant  to  Mechanics'  Lien  Act  (3 
Comp.  St.  1910,  p.  3290)  J  3.— Board  of  Edu- 
cation of  Mverton  Borough  v.  Tait,  83  A.  459. 

<D)  Damacea. 

§399  (Pa.)  Where  a  tenant  has  voluntarily 
removed  from  premises  on  line  of  street  im- 
provement, the  city  held  not  liable  in  damages 
for  loss  of  his  tenancy.— Eblers  v.  City  of  Phil- 
adelphia, 83  A.  431. 

S402  (Fa.)  Limitations  held  to  run  against 
landowner's  petition  for  appointment  of  view- 
ers to  assess  damages  arising  from  the  vacation 
of  a  street  immediately  on  confirmation  of  a 
new  plan  of  streets  omitting  the  street  in 
question.- In  re  Pulaski  Ave.,  83  A.  687. 

(B)  AssessBieBts  tor  Beneflts,  aad  Speelal 

Taxes. 

S  425  (N.J.)  The  rale  as  to  liability  of  unoccu- 
pied portion  of  railroad  right  of  way  to  taxa- 
tion applies  to  assessments  for  local  improve- 
ments; its  effect  being  to  eliminate  the  en- 
hancement of  the  market  value  of  land  included 
therein  as  a  ground  for  assessment  or  a  basis 
for  estimation  of  benefits. — New  York  Bay  R. 
Co.  V.  City  of  Newark,  83  A.  962. 

{ 458  (N.J.)  The  proper  rule  as  to  assess- 
ments of  railroad  right  of  way  for  local  im- 
provements is  not  on  the  basis  of  enhancement 
of  its  market  value,  but  that  it  may  be  as- 
sessed to  the  e:ftpnt  of  actual  benefits  for  rail- 
road purposes. — New  York  Bay  R.  Co.  v.  City 
of  Newark,  83  A.  962. 

f  919  (N.J.Ch.)  Under  P.  L.  1903,  p.  392,  § 
1,  assessments  by  a  town  for  improvements 
held  to  become  liens  as  of  the  time  of  confirma- 
tion and  not  of  the  date  fixed  for  payment  of 
the  assessment. — In  re  Essex  County  Park 
Commission,  83  A.  462. 

Under  P.  L.  1908,  p.  524,  |  41,  a  city's  Uen 
for  special  assessment  for  benefits  by  public 
improvements  held  to  attach  from  the  time  of 
delivery  of  the  report  to  the  collector  of  taxes 
and  anse  in  the  future  for  each  of  the  10  as- 
sessments at  the  periods  fixed  at  which  the  as- 
sessments become  due.— Id. 

3C  FOUCE  POWER  AITD  KEQVUL- 
TXONS. 

(B)  Tlolatlona  aad  Batoreeaseat  •(  Resa- 
latloas. 

1639  (NXSup.)  A  complaint  for  violating 
an    ordinance   prohibiting  the  use   of  obscene 
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language  held  defective  in  failing  to  set  oi)t 
that  the  language  was  used  in  a  public  place.— 
Peer  v.  Dixon,  83  A.  180. 

1641  (N.J.Sup.)  A  record  of  conviction  for 
violating  an  ordinance  prohibiting  the  use  of 
obscene  language  hM  defective  in  failing  to 
set  out  the  words  used,  or  the  time  or  place 
when  and  where  used.— Peer  t.  Dixon,  83  A. 
180. 

XI.  USE  AND  BEOUI.ATXOM  OF  FUB- 

UG  FULOES,  FROFEKTT, 

AND  WORKS. 

(A)  streets  aad  Other  Pablle  'Wars. 

t649  (Pa.)  Act  June  18,  1836  (P.  L.  749). 
held  to  have  no  application  to  land  laid  out  in 
lots  when  situated  in  a  township  and  suttse- 
Quently  becoming  part  of  the  city  of  Pitts- 
burgh.—CDonnell  V.  City  of  Pittsburgh,  83  A. 

{654  (Pa.)  Where  there  is  a  plan  of  lots 
showing  the  streets  and  alleys,  a  reference  to 
a  street  in  subsequent  deeds  as  a  public  high- 
way is  proper  and  is  no  evidence  that  it  was 
such  prior  to  the  dedication.— O'Donnell  v. 
City  of  Pittsburgh,  83  A.  314. 

i  655  (Pa.)  City  held  without  power  to  locate 
by  ordinance  a  street  60  feet  wide  in  place  of 
an  existing  street  40  feet  wide  and  alley  20 
feet  wide  connecting  therewith,  being  required 
to  make  such  alteration  in  the  manner  provid- 
ed for  the  widening  of  streets. — City  Improve- 
ment Co.  V.  City  of  Pittsburgh,  83  A.  408. 

S66I  (Pa.)  Under  Act  June  26,  1886  (P.  L. 
749),  streets,  lanes,  and  alleys  in  city  of  Pitts- 
burgh, not  less  than  20  feet  in  width,  laid  out 
by  private  persons  for  public  use,  are  under 
the  complete  jurisdiction  of  the  city  for  all 
purposes. — Duff  v.  Heppenstall  Forge  &  Knife 
Co.,  83  A.  204. 

S  663  (Md.)  The  courts  will  restrain  the  un- 
necessary destruction  by  a  city  of  trees  belong- 
ing to  private  owners  and  not  constituting  a 
nuisance,  though,  if  the  general  plan  of  street 
improvement  requires  that  shade  trees  be  de- 
stroyed, the  city  cannot  be  enjoined  from  de- 
stroying them. — Mayor  and  Council  of  City  of 
Easton  v.  Turner,  83  A.  42. 

A  municipality  should  not  unnecessarily  in- 
jure shade  trees  in  the  street  belonging  to  abut- 
ting owners,  and  should  give  the  owners  oppor- 
tunity to  remove  them,  or,  if  possible  without 
interfering  with  the  proper  use  of  the  high- 
way, should  protect  them.— Id. 

1 665  (Pa.)  Where  it  appeared  in  an  equity 
proceeding  that  plaintiff  was  the  owner  of  lots 
abutting  on  streets  originally  dedicated  by  a 
private  owner  of  the  plan  of  4ots,  which  lots 
were  subsequently  incorporated  in  the  city  of 
Pittsburgh,  and  portions  of  these  streets  were 
vacated  by  ordinances  duly  passed,  a  bill  by 
plaintiff  to  restrain  an  abutting  owner  from 
encroaching  on  the  bed  of  a  street  so  vacated 
was  properly  dismissed. — Duff  v.  Heppenstall 
Forge  &  Knife  Co.,  83  A.  204. 

1 67 1  (Pa.)  Occupant  of  commercial  building 
held  entitled  to  maintain  a  bill  to  compel  re- 
moval of  showcase  and  signs  erected  on  street 
by  another  occupant  and  cutting  off  view  of 
plaintiff's  show  windows  and  obstructing  his 
entrance. — Green  &  Green  Co.  v  Thresher,  83 
A.  711. 

1706  (N.J.8ttp.)  Where  a  horse  and  wagon 
were  passing  •■  steam  roller  in  a  city  street, 
and  a  dense  smoke  was  discharged,  frightening 
the  horga  ntjd  causins  him  to  bac^t  into  a  child 
in  the  «,<  It  t^«  qviestioii  -w\\etlaer  discharging 
the  SQviPJ*®  \j?  deten4a»t  -was  calculated  to 
f right^^Ve  ^"«fte  Uom,  ot  ^ j^-  T"*^*  ^^V*^'^^^' 
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Xn.  TORT& 

(A)  Bxerolae  of  Go-rerninental  and  Corpo- 
rate Fotrerii  In  G«neral. 

1 733  (N.J.Sup.)  An  action  for  injuries  will 
lie  against  a  borough  maintaining  a  lighting 
plant  for  supplying  light  (or  private  use  for 
profit,  under  the  permission  given  hy  1  Comp. 
St.  1910,  pp.  239,  244,  §|  28,  31.— Karpenaki  v. 
Incorporated  Borough  of  South  River,  83  A. 
639. 

(O  Detects  or  ObatrnottonB  In  Streeta  ana 
Other  Pnblic   •Wnym. 

§  819  (Pa.)  In  an  action  against  city  for  in- 
juries caused  by  an  obstruction  on  a  street 
crossing  in  process  of  erection,  evidence  held 
insufficient  to  sustain  a  finding  that  a  defined 
path  bad  existed  at  the  point  in  question  for 
such  a  length  of  time  that  the  city  was  bound 
to  take  notice  and  guard  against  its  dangers. — 
MacDermott  v.  City  of  Philadelphia,  83  A.  606. 

|82f  (Pa.)  Where  there  is  evidence,  in  an 
action  against  a  city  for  injuries  caused  by  the 
caving  in  of  a  street,  that  the  street  was  in  the 
control  of  an  independent  contractor,  it  ia 
proper  to  submit  to  the  jury  the  question 
whether  the  city  or  the  contractor  had  failed 
in  the  performance  of  a  duty  to  the  plaintiff. 
— Earley  y.  City  of  Philadelphia,  83  A.  616. 

Xni.   FISCAX.  HANAOEMENT.  PTTB- 

I.IO  DEBT,   8E01TBITIE8,  AKD 

TAXATION. 

(G)  Bonda  and  Other  Becnrltlea,  and  Blnlc- 
inar  Fanda. 

{911  (N.XSup.)  Act  March  22, 1904  (P.  L.  p. 
86),  authorizing  cities  to  issue  bonds,  the  pro- 
ceeds to  be  used  to  retire  floating  or  bonded 
indebtedness,  does  not  authorize  the  issuance  of 
bonds  to  build  lighting  plants. — ^Brooks  v.  Sea 
Isle  City,  83  A.  779. 

$918  (N.J.Sup.)  Wher«  a  municipal  charter 
authorizing  the  issuance  of  bonds  conferred  the 
power  of  appropriating  the  proceeds  on  the 
council,  an  ordinance  providing  for  a  bond  issue 
to  macadamize  streets  and  purchase  fire  hose, 
ia  invalid  where  submitting  to  popular  vote  the 
issuance  of  bonds  in  specined  amounts  for  each 
purpose.— Brooks  v.  Sea  Isle  City,  83  A.  779. 

Under  Act  March  21.  1899  (P.  L.  p.  130)  i 
70,  an  ordinance  providing  for  the  issuance  of 
bonds  for  the  macadamizing  of  streets  is  in- 
valid where  submitting  to  popular  referendum 
the  amount  of  the  bonds.— Id. 

§951  (N.J.Sup.)  In  1897  the  common  council 
of  Atlantic  City,  by  resolution,  required  by  Act 
March  14,  1879  (P.  L.  p.  270),  established  a 
sinking  fund.  In  1912  the  city  council  rescind- 
ed such  resolution  and  provided  for  the  handing 
over  of  the  fund  to  a  committee  of  common 
council.  Held,  that  the  power  given  by  act 
1879  was  exhausted  by  its  exercise,  and  the 
attempted  rescission  was  nugatory. — Louden- 
slager  v.  Atlantic  City,  83  A.  89& 

(B)  Riarhta    and    Reinedlea    of    Taxpayera. 

§  987  (Pa.)  The  city  alone  has  any  standing 
to  demand  an  accounting  of  a  contractor  of 
moneys  received  by  him  for  work  called  for 
which  he  has  not  done,  and  taxpayers  cannot 
demand  such  an  accounting. — Anders  v.  City 
of  Philadelphia,  83  A.  939. 

S  990  (Pa.)  Bill  in  equity  by  taxpayers  against 
city  officers  and  municipal  contractor  to  declare 
void  a  contract  because  of  an  unlawful  combi- 
nation to  prevent  competitive  bidding  held  not 
maintainable,  where  there  was  no  improper 
agreement,  and  the  bids  showed  competition, 
though  the  contractor  failed  to  comply  fully 
with  the  contract,  which  was  known  to  the 
municipal  officers  who  did  not  expect  a  literal 
compliance  with  the  contract. — ^Audera  v.  City 
of  Philadelphia,  83  A.  939. 


Xrv.  OX.AI1CS  AGAINST  OOKPOKA- 
TION. 

§  1007  (N.J.Sup.)  3  Comp.  St  1910,  p.  3665, 
i  726,  requiring  claims  against  manicipalitiffl 
to  be  verified  before  payment,  is  not  applicaUf 
to  a  claim  by  plaintiff  patrolman  where  his 
check  for  salary  due  by  the  town  had  been 
obtained  from  him  by  the  chief  of  police  and 
returned  to  the  town,  so  that  he  was  not  prv- 
cluded  from  a  recovery  without  making  such 
verification.— Mee  v.  Town  of  Montclair,  83  A 
764. 

XV.  ACTIONS. 

I  1026  (N.H.)  Where  a  city  coundl  directed 
the  dismissal  of  a  suit  brought  in  its  name,  the 
city  solicitor  had  no  authority  to  have  reviewed 
a  judgment  dismissing  the  suit.— City  of  Ports- 
mouth T.  New  Hampshire  Nat.  Bank.  S3  A 

MURDER. 

See  Homicide. 

MUTUAL  AID  ASSOCIATIONS. 

See  Beneficial  Associations. 

MUTUAL  BENEFIT  INSURANCE 

See  Insurance,  {  793. 

NAMES. 

See  Certiorari,  I  45 ;  Evidence,  I  428 ;  Tiade- 
Marks  and  Trade-Names. 

§  4  (N.J.Sup.)  The  affixes  "Sr."  and  "Jr."  are 
not  part  of  a  name,  and  their  presence  or  ab- 
sence is  immaterial.— State  v.  Lewis,  83  A,  682. 

NECESSARIES. 

See  Husband  and  Wife,  {  19. 

NECESSITY. 

See  Eminent  Domain,  1 198. 

NEGLIGENCE. 

See  Animals;  Appeal  and  Error,  |  1048;  As- 
sault and  Battery,  {  3 ;  Carriers,  li  165,  1S7. 
238,  280-331,  413,  417;  Death;  Electricity; 
Highways,  |  184;  Landlord  and  Tenant  H 
165,  169;  Master  and  Servant  K  85-332; 
Municipal  Corporations,  j  706;  Physicians 
and  Surgeons,  |  18:  Bailroads,  §J  275-400; 
Street   Railroads,   §|  81,  98;    Tnal,  H  194, 

I.  ACTS   OR   OBCISSIONS   GONSTITUT- 
INO   NEOUOENOE. 

(A)   Personal  Conduct  In  General. 

§  I  (Del.Super.)  Negligence  ia  the  want  ot 
due  care;  that  is,  of  such  care  as  an  ordi- 
narily prudent  man  would  exercise  under  the 
same  or  similar  circumstances. — Seininski  v. 
Wilmington  Leather  Co.,  83  A  20. 

i  I  (Del.Super.)  "Negligence"  is  the  failnn 
to  observe,  for  the  protection  of  the  interests 
of  another,  that  degree  of  care,  prudence,  and 
vigilance  which  the  circumstances  justly  de- 
mand, whereby  such  other  person  suffers  in- 
jury. It  is  the  want  of  such  care  aa  a  reason- 
ably prudent  and  careful  person  would  exer- 
cise under  similar  circumstances.— Gatta  t. 
Philadelphia,  B.  4  W.  R.  Co.,  83  A.  788. 

i  I  (Md.)  "Actionable  negligence"  is  an  act 
or  omission  of.  duty  which  is  the  proximate 
cause  of  an  injury.--J.  S.  Young  Ck>.  T.  Stale, 
83  A.  345. 

(B)   Danarerona       Snbataneea,      Maehlaerr. 
and  Other  Inatrnmentalltlea. 

{21  (DeLSuper.)  The  setting  of  fire  to 
brush,. grass,  or  other  substance  without  giving 
notice  to  an  adjoining  property  •  owner,  whose 
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timber  or  property  may  be  endangered,  as  re- 
quired by  18  Del.  Laws,  c.  93,  §  1,  held  negli- 
gence per  se. — Layton  v.  Hudson,  83  A.  134. 

Where  a  property  owner  fails  to  give  notice 
of  his  intention  to  burn  brush  on  his  land,  he 
is  liable  for  the  damages  caused  by  the  escape 
of  the  fire,  though  he  used  reasonable  care  in 
starting  and  controlling  the  same.— Id. 

Where  fire  started  on  defendant's  land,  and 
in  no  manner  endangered  plaintiff's  timber  or 
other  property,  and  defendant  exercised  proper 
care  in  controlling  the  same,  he  was  not  liable 
for  its  escape,  though  he  did  not  give  notice, 
under  18  Del  LawB,  c.  93,  §  1.— Id. 

n.   PROXIMATE   CAVSE   OF   INJ1TBT. 

§  63  (Del.Super.)  "Inevitable  accident"  is 
such  accident  as  could  not  have  been  prevented 
by  the  exercise  of  ordinary  care. — Gismondi  v. 
People's  Ry.  Co.,  83  A-  136. 

lU.  CONTRIBTTTORT  NEOUOENCE. 

(C)  Imputed  Ile«Uire>>ee> 

§S2  (N.J.)  Passengers  in  an  automobile  are 
not  chargeable  with  tne  contributory  negligence 
of  the  driver. — Horandt  v.  Central  R.  Co.  of 
New  Jersey,  83  A.  511. 

(D)  Comparative  HearUarenee. 

§  98  (Del.Super.)  Where  the  evidence  in  an 
action  for  injury  discloses  mutual  negligence  of 
both  parties^  operative  at  the  time  of  the  in- 
jury complained  of,  there  can  be  no  recovery, 
as  the  law  will  not  measure  the  proportion  of 
blame  to  be  attributed  to  either  party. — Gatta 
V.  Philadelphia,  B.  &  W.  E.  Co.,  83  A.  Y88. 

IV.  ACTIONS. 

<▲)  Rlvlit  of  Action,  Parties,  Prellmlaarr 
Proceedlnara.  and  Pleadlnar. 

f  108  (Md.)  To  constitute  a  cause  of  action 
for  negligence,  there  should  be  stated  a  right 
in  the  plaintiff,  a  duty  of  the  defendant  in  re- 
spect thereto,  and  a  breach  of  that  duty  by 
the  defendant  whereby  the  plaintiff  has  suf- 
fered.—Cecil  Paper  Co.  v.  Nesbitt,  83  A.  254. 

§  119  (Conn.)  In  an  action  for  personal  in- 
juries, a  ground  of  negligence  not  set  out  in  the 
complaint  is  not  in  issue. — Messinger  v.  New 
York,  N.  H.  &  H.  R.  Co.,  83  A.  831. 

5  119  (DeLSuper.)  Where  evidence  was  of- 
fered to  prove  more  than  one  act  of  negligence, 
the  jury  must  find  one  of  such  acts  was  the 
proximate  cause  of  the  accident  to  entitle 
plaintiff  to  recover. — Gismondi  v.  People's  Ry. 
Co.,  83  A.  136. 

(B)  ETldence. 

S  121  (DeLSuper.)  In  an  action  for  negli- 
gence in  setting  fires,  the  negligence  is  not 
presumed,  but  must  be  proved  by  plaintiff  to 
have  caused  the  damage  by  a  preponderance  of 
the  evidence. — ^Layton  v.  Hudson,  83  A.  134. 

{121  (Del.Super.)  Negligence  is  not  pre- 
sumed from  the  fact  of  an  accident,  but  must 
be  proved.— Gismondi  v.  People's  Ry.  Co.,  83 
A.  136. 

f  121  (Del.Super.)  Ordinarily  negligence  will 
not  be  presumed  from  the  mere  fact  that  a  per- 
son has  been  Injured,  but  it  is  necessary  to 
prove  that  the  injury  resulted  from  defendant's 
negligence.— Gatta  v.  Philadelphia,  B.  &  W.  R. 
Co.,  83  A.  788. 

§  122  (Del.Super.)  Plaintiff  must  prove  that 
the  injury  was  not  the  result  of  contributory 
negligence.— Gatta  v.  Philadelphia,  B.  &  W.  R. 
Co.,  83  A.  788. 

S  122  (Vt)  In  an  action  for  negligence,  the 
burden  is  on  plaintiff  to  show  freedom  from 
contributory  negligence ;  but  it  is  not  necessary 
that  there  should  be  evidence  distinctly  directed 
to  that  negative  proposition.— Duggan  v.  Hea- 
phy,  S3  A.  726. 


'  g  134  (Pa.)  In  action  for.  injuries  to  boy 
six  years  old,  who  climbed  on  the  back  wheel 
of  defendant's  wagon,  evidence  held  to  sustain 
verdict  and  judgment  for  defendant.— Pokras 
V.  Pennsylvania  Salt  Mfg.  Co.,  83  A.  430. 

I  134  (Pa.)  In   an   action   for   injuries   by  a 
cbanffenr  in   the  employ   of  a  customer  of  a  _ 
garage  who  fell  down  an  elevator  shaft  which  ' 
defendant  owner  had  left  nngnarded,  evidence 
held  to  sustain  judgment  for  plaintiff. — Kinsey 
v.  Locomobile  Co.  of  America,  83  A.  682. 

(O  Trial.  Jndvment,  and  Revlevr. 

I  136  (Conn.)  Where  the'  evidence  bo  clearly 
showed  that  plaintiff's  negligence  contributed 
to  produce  the  injuries  complained  of  that  the 
jury  could  not  reasonably  find  otherwise,  the 
court  was  justified  in  directing  a  verdict  for 
defendant. — Atwood  v.  Connecticut  Co.,  83  A. 
211. 

§  136  (Me.)  There  is  an  age  where  it  is  a 
question  for  the  jury  as  to  the  capacity  of  a 
child  to  exercise  care  for  itself. — Grant  v.  Ban- 
gor Ry.  &  Electric  Co.,  83  A.  121. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWSPAPERS. 

I  I  (N.J.Snp.)  Liability  of  city  to  a  news- 
paper not  designated  as  the  otlicial  newspaper, 
as  required  by  Act  1892  (2  Gen.  St.  1895, 
p.  2329),  held  sufficiently  doubtful  to  justify 
the  review  of  the  action  of  the  council  on  such 
claim  by  certiorari.— Fagan  v:  City  of  Hoboken, 
S3  A.  772. 

NEW  TRIAL. 

See  Appeal  and  Error,  U  70,  209,  345,  977, 
1005,  1015,  1099,  1173;  Criminal  Law,  |$ 
922,  972;    Libel  and  Slander,  §  126. 

I.   NATURE  AND  SCOPE  OF  REICEDT. 

§6  (Del.Super.)  The  granting  of  a  new  trial 
is  a  matter  addressed  to  the  discretion  of  the 
court,  and  will  be  allowed  only  where  injustice 
has  oeen  done.- Gatta  v.  Philadelphia,  B.  & 
W.  R.  Co.,  83  A.  788. 

§  8  (Md.)  Where,  in  an  action  for  injuries 
against  two  defendtants,  a  verdict  was  returned 
in  favor  of  one  of  the  defendants,  it  was  error 
for  the  court  to  grant  a  new  trial  as  to  both, 
on  the  application  of  the  defendant  cast. — Gross 
V.  Wood,  83  A.  337;  Wood  v.  Rosenheim,  Id. 
341. 

n.  GROUNDS. 

(A)  Brrora  and  Irrearnlarltles  la  General. 

S2i  (R.I.)  Grounds  for  a  motion  for  a  new 
trial  that  the  granting  of  defendant's  nonsuit 
was  against  the  evidence,  was  against  law,  and 
contrary  to  the  law  and  the  evidence  and  the 
weight  of  the  evidence,  held  to  charge  errors 
of  law  occurring  at  the  trial,  and  not  proper 
grounds  for  a  new  trial  under  Gen.  Laws  1909, 
c.  298.  I  12.— Murad  v.  New  York,  N.  H.  & 
H.  R.  Co..  83  A.  436. 

(P)  Verdlet  or  FindlnRrs  ContrarT-  to  Lair 
or  Evidence. 

i  68  (Yt.)  A  motion  to  set  aside  a  verdict 
as  against  the  evidence  is  addressed  to  the 
discretion  of  the  court. — ^Woodsville  Guaranty 
Savings  Bank  v.  Rogers,  83  A.  537. 

§  70  (Conn.)  In  an  action  for  an  injury  to 
an  automobile,  a  verdict  for  plaintiffs  is  prop- 
erly set  aside  where  there  is  a  clear  failure  to 
show  that  defendant's  negligence  caused  the 
injury,  and  that  plaintiff's  negligence  did  not 
contribute  to  the  injury. — Case  v.  Connecticut 
Co.,  83  A.  1020. 

$  72  (Vt.)  A  motion  to  set  aside  a  verdict 
on  the  ground  that  it  is  against  the  weight  of 
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the  evidence  is  addressed  to  the  discretion  of 
the  trial  court.— Woodsville  Guaranty  Savings 
Bank  v.  Bogers,  83  A.  637. 

(O)  Surprise,    Aoetdent.    InadTertcnec.    or 
HlBtalce. 

§  93  (Md.)  Evidence  held  to  authorize  a  find- 
ing that  defendant  lost  the  benefit  of  his  ex- 
ceptions by  reason  of  the  illness  and  death  of 
the  trial  judge,  and  was  therefore  entitled  to 
a  new  trial.— Gross  v.  Wood,  83  A.  337;  Wood 
V.  Rosenheim,  Id.  341. 

HI.  PBOCEEDINOS   TO  PBOOTTBE 
NEW  TBIAIi. 

I  109  (Md.)  A  motion  for  a  new  trial,  though 
applied  for  after  judgment,  may  be  properly 
granted  without  a  motion  to  vacate  the  judg- 
ment.—Gross  V.  Wood,  83  A.  337;  Wood  v. 
Rosenheim,  Id.  841. 

{117  (Del.Super.)  An  affidavit  for  a  new  tri- 
al, filed  subsequent  to  the  four-day  period 
fixed  by  the  court  rule,  after  the  trial,  held 
too  late.— Gatta  v.  Philadelpnia,  B.  &  W.  R. 
Co.,  83  A.  788. 

$  143  (R.I.)  Where  the  court  charged  in  a 
proceeding  for  the  allowance  of  certain  claims 
against  an  estate  in  which  there  had  been  pre- 
vious trials  and  an  appeal  that  all  proceedings 
under  the  former  decree  were  vacated  by  the 
appeal,  that  the  jury  were  to  determine  wheth- 
er the  estate  was  indebted  to  claimant  for  a 
certain  snm  as  if  the  claim  was  presented  for 
the  first  time,  that  the  former  decree  awarding 
claimant  a  certain  sum  was  not  evidence  that 
he  was  entitled  to  any  sum,  and  the  fact  that 
the  jury  disallowed  a  large  part  of  the  claim 
was  not  evidence  that  he  was  not  entitled  to 
receive  the  full  amount,  but  that  the  jury  would 
determine  the  case  on  the  evidence  and  the  law 
given  by  the  court,  claimant  was  not  entitled 
to  a  new  trial  after  verdict  for  the  estate  on 
the  affidavits  of  jurors  that  they  did  not  un- 
derstand that  the  case  superseded  the  previous 
decree,  and  that  under  their  verdict  he  would 
not  receive  the  amount  previously  awarded  him. 
— CampbeU  v.  Campbell,  83  A.  325. 

Affidavits  of  jurors  held  not  to  show  that 
claimant  had  not  had  a  full,  fair,  and  impar- 
tial trial,  but  rather  that  the  affiants  had  for- 
gotten the  actual  state  of  facts  as  shown  by  the 
evidence  at   the  trial. — Id. 

$  161  (Conn.)  A  trial  court  may  properly  con- 
dition the  setting  aside  of  a  verdict  for  plain- 
tiff on  the  ground  of  excessiveness  on  his  fail- 
ure to  file  a  remittitur  of  a  part  of  the  verdict. 
—Allen  v.  City  of  New  London,  83  A.  1021. 


NEXT  FRIEND. 


See  Infants. 


NEXT  OF  KIN. 

See  Descent  and  Distribution. 

NON  OBSTANTE  VEREDICTO. 

See  Appeal  and  Error,  f{  977, 1099, 1178, 1197; 
Judgment,  {  199. 

NON  PROSEQUITUR. 

See  Appeal  and  Jlrror,  {{  78,  151. 

NONRESIDENCE. 

See  Depositions;   Trusts,  |  359. 

NONSUIT. 

See  Dismissal  and  Nonsuit,    Trial,  |  165. 

NOTES. 

See  Bills  and  Notes. 


NOTICE. 

See  Appeal  and  Error,  ||  345,  842 ;  Banks  and 
Banking,  {  133;  Carriers,  |  99;  Constitu- 
tional Law,  I  237 ;  Corporations,  fS  428,  479, 
484 ;  Dedication,  {  19 ;  Deeds,  I  174 ;  Evi- 
dence, {  186 ;  Guaranty,  S  7 ;  Husband  and 
Wife,  I  294;  Insurance,  K  388,  542-559; 
Interpleader,  S  12;  Master  and  8er\'ant,  H 
31,  125.  160,  217,  252;  Mechanics'  Liens.  H 
113,  121,  196;  Municipal  Corporations.  H 
873,  819;  Negligence,  §  21;  I^ncipal  and 
Surety,  J  159 ;  Process ;  Street  Railroads, 
i  24 ;  Taxation,  {{  482,  496 ;  Yendor  and 
Purchaser,  |  230. 

S  6  (N.J.)  Whatever  puts  a  party  on  inquiry 
amounts  in  judgment  of  law  to  notice,  provided 
the  inquiry  becomes  a  duty,  and  would  lead  to 
a  knowledge  of  the  facts  by  the  exercise  of 
ordinary  intelligence  and  understanding. — Ogdea 
V.  Delaware  River  ft  A.  B.  Co.,  83  A.  89L 

NOVATION. 

{  I  (Me.)  The  doctrine  of  novation  cannot  ap- 
ply to  an  action  for  use  and  occnpation  of  laad 
to  which  plaintiff  had  no  legal  title,  where 
neither  defendant  nor  the  lessee  of  the  land 
was  indebted  to  plaintiff,  she  being  a  stranger 
to  the  transaction,  since  novation  implies  substi- 
tution of  a  debtor  of  a  creditor  and  of  a  new 
contract. — Pennington  v.  Gartley,  83  A.  701. 

S  3  (Pa.)  Where,  by  way  of  novation,  a  new 
party  is  substituted  for  a  former  debtor,  the  new 
party's  note  is  supported  by  a  sufficient  consid- 
eration as  for  his  own  debt.— In  le  Tonne's  Es- 
tate, 83  A.  201. 

NUISANCE. 

See  Street  Railroads,  i  100. 

I.    PRIVATE  mnsAirosa. 

(A)  Hatare  ol  Injury   nnd  UabUltr  Therc> 
tor. 

§  3  (Md.)  The  owner  of  a  hotel  which  he  nsed 
as  a  dwelling  house  held  not  entitled  to  an  in- 
junction to  restrain  the  erection  of  a  baildins 
in  the  courthouse  square  opposite  his  hotel; 
the  alleged  nuisance  not  really  injuring  bis 
property.— Turner  v.  King,  83  A.  6^ 

NUNC  PRO  TUNC. 

See  Receivers,  {  133. 

NUNCUPATIVE  WILLS. 

See  WUls,  f  140. 

OBJECTIONS. 

See  Appeal  and  Error,  H  203-215,  220,  232; 
Criminal  Law,  §  696 ;    Equity,  {  212. 

OBLITERATION. 

See  Wills,  U  173,  174. 

OBSCENITY. 

See  Municipal  Corporations,  ({  639,  641. 

f  4  (N.J.Sup.)  The  words  "or  elsewhere,"  tn 
an  ordinance  providing  that  any  person  who 
shall,  at  any  street,  railroad  depot,  public  place 
or  "elsewhere,"  use  obscene  language,  refer  to 
the  places  of  the  same  character,  and  do  not  in- 
clude a  private  yard  abutting  a  highway.— Peer 
T.  Dixon,  83  A.  180. 

OBSTRUCTIONS. 

See  Municipal  Corporations,  {  671;  Street  Rail- 
roads, f  103;  Waters  and  Water  Connes,  {  61. 

OFFICERS. 

See  Abatement  and  Revival,  {$  4S,  47;  Attach- 
ment, f  822;   Bribery;   Coiporation^  H  ISi, 
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291,  820.  888,  416-482,  484,  621,  688 ;  Oonn- 
ties:  Electiotw,  Si  814,  321,  329;  Highways, 
Si  72,  96;  Injanction,  S  H:  Jndges;  Jnaticea 
of  the  Peace ;  Municipal  Corporations,  SS  124, 
136,  192;  Kysiciang  and  Surgeons,  S  9; 
Prisona;  Quo  Warranto;  ReceiveEs;  Schools 
and  School  Districts,  S  46 ;  Towns,  SS  29,  46. 

I.  APPOIHTMEWT.    QITAllCTOATION, 
AND  TENURE. 

<A)   Ofllcea,  mnd  Power  to  AvpolBt  to  •>«! 
Remove   (rom    Ofllee. 

$4  (N.J.Sup.)  That  a  clerk  in  the  office  of 
the  board  of  taxation  of  Hudson  county  was  in 
the  paid  service  of  the  state,  and  within  the  pro- 
tection of  the  Civil  Service  Law,  did  not  pre- 
clude the  board  from  abolishing  the  clerlcship 
and  dismissing  the  incumbent,  niien  done  in 
Kood  faith  for  purpose  of  economy. — Paddoclc  v. 
Hudson  County  Board  of  Taxation,  83  A.  185. 

S4  (N.J.Sup.)  Where  a  resolution  of  the 
board  of  freeholders  abolishing  a  position  is 
adopted  in  the  exercise  of  economy,  the  in- 
cumbent of  the  place  is  not  protected  from 
removal  by  provisions  of  the  Civil  Service  Act. 
— Van  Born  v.  Board  of  Freeholders  of  Mer- 
cer County,  83  A.  894. 

(G)  Resisntitloa,  Snspenalon,  or  Removal. 

869  (N.J.Sup.)  The  application  of  the  Civil 
Service  Act  mnst  be  limited  to  the  protection 
of  officers  de  Jure,  and  cannot  be  extended  to 
keep  in  office  de  facto  officers.— Salter  v.  Burk, 
83  A.  973. 

S  69  (N.J.Sup.)  A  resolution  by  the  board  of 
commissioners  of  a  city,  dispensing  with  the 
services  of  a  de  facto  commissioner  of  assess- 
ment of  taxes,  is  not  an  interference  with  his 
rights  under  the  civil  service  act. — Wilson  t. 
Burk,  83  A.  977. 

n.  TITLE  TO  AND  POSSESSION  OF 
OFFICE. 

S  83  (N.J.Sup.)  One  complaining  of  the  il- 
legality of  the  election  to  office  of  another  in 
his  stead  must  first  show  that  he  himself  has 
legal  title  to  it.— Salter  v.  Burk,  83  A.  973. 

OPENING. 

See  Judgment,  SS  67,  68, 162,  168,  388-892. 

OPINION  EVIDENCE. 

See  Criminal  Law,  S  448;  Evidence,  §S  471-553. 

OPTIONS. 


ORDERS. 

See  Abatement  and  Bevival,  S  69;   Appeal  and 
Error;  Contempt,  S  66. 

ORDINANCES. 

See   Health:    Municipal   Corporations,   Si   105, 
llA,  812,  639,  641,  656,  918. 

ORPHANS'  COURTS. 

See  Courtt,  i  472. 

OVERCHARGE. 

See  Carriers,  i  202. 

PARENT  AND  CHILD. 

See  Bastards;    Death,  i  24;    Gifts,   i§  88,  49, 
50:   Husband  and  Wife,  g  19;    Infants. 


PAROL  EVIDENCE. 

See  Evidence,  ii  423-4eL 

PARTIES. 

See  Contracts,  ii  186,  187;  Corporations,  f  320 : 
Equity,  S  117;  Interpleader;  Limitation  of 
Actions,  S  124;   Mortgages,  S  497;  New  Trial, 

f8;    Quo  Warranto,  S  39;    Wills,  H  371%, 
47. 

m.  NEW  PARTIES  AND  CHANGE  OF 
PARTIES. 

i  59  (R.I.)  Where  a  suit  was  brought  against 
defendant  personally,  an  amendment  making  it 
a  suit  against  him  as  administrator  was  unau- 
thorised.—Carney  V.  Hawkins,  83  A.  327. 

PARTITION. 

See  Appeal  and  Error,  S  1144;  Conversion,  S  16; 
WiUs,  S  686. 

n.   ACTIONS    FOR    PARTITION. 
(A)  Rlorbt  of  Action  and  Dctenaes. 

i  12  (N.J.)  A  grantee  of  a  husband's  interest 
in  an  estate  by  the  entireties  ma^  maintain 
partition  against  the  wife,  but  the  right  is  lim- 
ited to  the  joint  lives  of  the  husband  and  wife. 
— Schuli  v.  Ziegler,  83  A.  968. 

S2I  (Pa)  A  provision  of  a  will  that  the  ex- 
ecutors may  self  the  real  estate,  or  may  divide 
the  same  between  the  heirs,  does  not  prevent 
partition  of  the  real  estate,  though  the  will 
also  directs  that  the  indebtedness  of  one  of 
testator's  sons  be  charged  against  his  share, 
as  that  charge  can  be  enforced  in  a  partition 
suit— Dunshee  v.  Dunshee,  S3  A.  422. 

(B)  Proeeedlnira   and  Relief. 

g39  (Md.)  Where  in  a  suit  for  partition  the 
bill  was  in  strict  conformity  to  Code  Pub.  Gen. 
I^ws  1904,  art.  16,  §  129,  equity  was  not  oust- 
ed of  jurisdiction  by  denial  that  plaintiff  had 
any  interest  in  the  property  on  the  ground  that 
he  was  illegitimate.— Barron  v.  Zimmerman. 
83  A.  258. 

The  test  of  equity  jurisdiction  in  a  suit  for 
partition  is  whether  a  demurrer  will  lie  to  the 
bill.— Id. 

S  83  (Pa.)  Where  a  testator  devises  his  real 
estate  to  his  children,  and  charges  indebted- 
ness of  a  son  to  his  share,  it  is  the  duty  of  the 
court,  before  decreeing  partition  of  the  realty, 
to  ascertain  the  amount  of  the  indebtedness  to- 
be  charged  against  such  share. — Dunshee  v. 
Dunshee,  83  A.  422. 

S  107  (Pa.)  In  partition  sale  where  pur- 
chaser is  induced  to  bid  on  the  belief  that  rep- 
resentations of  auctioneer  will  be  ratified  by 
the  trustee  conducting  the  sale,  and  they  are 
not,  the  sale  will  be  set  aside,  but  at  the  cost 
of  the  purchaser,  where  he  filed  no  objections 
until  three  months  after  the  sale. — ^In  re  Ham- 
mill's  Estate,  83  A.  303. 

PARTNERSHIP. 

See  Executors  and  Administrators,  S  609; 
Frauds,  Statute  of,  I  76 ;  Garnishment,  i  108; 
Husband  and  Wife,  i  129;  Trusts,  S  80. 

I.  THE   REU^TION. 

(A)  Creatloa  and  Reqnlaltea. 

§21  (R.I.)  Where  defendants  agreed  with 
plaintiff  that,  if  he  would  deliver  an  option 
on  certain  property  and  perform  certain  serv- 
ices, they  would  take  a  lease  on  the  property, 
erect  a  building,  and,  after  advances  had  been 
deducted,  would  make  him  partner,  held  not  to 
form  a  i)reaent  partnership. — Eastman  v.  Dunn. 
S."}  A.  10.57. 
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(B)  As  to  Third  Pevaons. 

1 36  (Md.)  A  payment  to  a  third  person  by 
an  owner  employing  a  contractor  for  the  con- 
struction of  a  building  Acid  not  binding  on  the 
contractor  on  the  theory  that  he  had  held  out 
such  third  person  as  a  partner.— Batke  v.  Rin- 
Icer,  83  A.  251. 

(O)  Evidence. 

f  54  (Md.)  Evidence  held  not  to  show  the  ex- 
istence of  a  partnership  for  the  construction  of 
a  building.— Katke  y.  Rmlcer,  83  A.  251. 

in.  MUTTTAI.  RIGHTS.   DTTTIES,  AITD 
UABiriTIES   OF  PARTNERS. 

(A)  Firm   Property   and  Bamnesa. 

1 86  (R.I.)  On  bill  by  one  partner  against  an- 
other to  recover  share  of  profits  on  firm  trans- 
actions in  real  estate,  rights  of  the  complainant 
as  against  parties  defendant  determined. — ^Moran 
V.  McDevltt,  83  A.  1013. 

<C)  Actlona    Bet-vreen    Partnera. 

S  102  (R.I.)  Where    under   an   agreement    no 

g resent  partnership  was  formed,  an  action  for 
reach    need    not    be    in    equity. — Eastman    v. 
Dnnn,  83  A.  1057. 

Vn.  DISSOLtmOK,  setti.ebient, 
AND  A0C01TNTINO. 

<0)  Aetlona  for  Dlaaolatloa  and  Aeconnt- 
Inv 

gSSO  (Pa.)  On  a  bill  for  partnership  ac- 
counting, where  it  appeared  that  the  assets 
were  to  go,  on  dissolution,  to  plaintiffs,  if  the 
defendants  canceled  the  agreement  of  partner- 
ship, in  awarding  an  accounting  and  referring 
the  matter  to  an  auditor,  it  was  error  to  decree 
that  the  assets  belonged  to  plaintiffs,  as  such 
a  decree  should  not  be  made  before  payment  of 
the  partnership  debts  and  costs  of  dissolution. 
—Steinberg  t.  Eagan,  83  A.  272. 

PASSENGERS. 

See  Carriers,  §§  238-417. 

PATHS. 

See  Railroads,  {  356. 

PAUPERS. 

See  Execution,  {  451. 

PAYMENT. 

See  Bills  and  Notes,  |  366:  Certiorari,  |  26; 
Contracts,  {$  322,  324,  349;  Guaranty,  gS 
16,  89;  Insurance,  i  585;  Landlord  and  Ten- 
ant, f  92;  Master  and  Servant,  |  31;  Me- 
chanics' Liens,  i  196;  Municipal  Corpora- 
dons,  §  373;  Partnership,  §  36;  Sales,  i  72; 
Specific  Performance,  §  lOl;    Time. 

n.   APPLICATION. 

1 39  (Yt)  Defendant's  failure  to  protest 
plaintilTs  application  of  a  payment  on  notes 
AcM  a  waiver  of  his  rights. — Sawyer  v.  How- 
aid.  83  A.  535. 

IV.  rVBADTHQ,  EVIPENOE,  TBIAI., 
Ain>  REVIEW. 

1 65  (N.J.Sup.)  A  bond  for  the  payment  of 
money  in  the  bands  of  the  obliicee  raises  the 
presumption  that  the  indebtedness  has  not  been 
paid,  and  a  plaintiff  suing  thereon  need  not 
prove  affirmatively  that  it  has  not  been  paid. — 
C^nlon  T.  Hornstra,  83  A.  183. 

PENALTIES. 

See  Damages,  {  74;   States. 

n.  ACTIONS  AND  OTHER  PROCEED. 
INOS. 

{ 33  (N.J.Sup.)  In  an  action  under  a  penal 
statute,  the  evidence  should  show  a  case  clearly 


within  the  terms  of  the  statute. — ^Board  of 
Tenement  House  Supervision  of  New  Jersey  v. 
Schlecbter,  83  A.  783. 

PERSONAL  INJURIES. 

See  Animals,  I  67 ;  Appeal  and  Error,  |{  104^. 
1053;  Garners,  fg  2a)-331;  Damages,  {(  »5. 
132,  173,  185,  216,  225;  Electricity  ;  Evidence, 
SS  122,  126;  Highways,  i  184;  Insane  Per- 
sons, i  80;  Interest,  i  31;  Landlord  and 
Tenant,  §§  166,  169 ;  Limitation  of  Actions,  f 
31:  Master  and  Servant,  §f  85-3.32 ;  Munici- 
pal Corporations,  U  706,  733,  819,  821;  X^- 
ligence;  New  Trial,  i  8:  Railroads,  f$  275- 
400;  Release;  Street  Railroads;  TrioL  U 
253,  260.  ,        — ,  w 

PETITION. 

See  Pleading;  Review. 

PHOTOGRAPHS. 

See  Evidence,  |  359. 

PHYSICIANS  AND  SURGEONS. 

See  Corporations,  8{  426,  432;  Quo  Warranto, 
§g  39,  4a 

f  9  (NJ.Sup.)  Under  Act  Feb.  12,  1873  (P. 
L.  p.  932),  incorporating  the  New  Jersey  State 
Dental  Society,  and  Act  March  17,  1898  (P.  L. 
p.  120,  §  2)  as  amended  by  Act  March  22. 
1901  (P.  L.  p.  396,  I  2),  the  state  dental  soci- 
ety is,  in  its  power  of  appointing  members  of 
the  state  board  of  dentistry,  a  public  corpora- 
tion, and  its  executive  officers  are  public  offi- 
cers.—Wilson  V.  Thompson,  83  A.  502. 

g  16  (N.J.Sup.)  Where  a  person  has  aelect<d 
a  surgeon  to  operate  upon  him,  the  law  will, 
by  implication,  constitute  the  surgeon  the  rep- 
resentative of  the  patient,  and  will  cast  upon 
him  the  responsibility  of  so  acting  that  the 
patient  shall  receive  the  full  benefit  of  his  pro- 
fessional judgment  and  skill. — Bennan  v.  Par- 
sonnet,  83  A.  948. 

g  18  (N.J.Sup.)  Evidence  in  an  action  against 
a  surgeon  for  operating  on  plaintiff  for  a  rap- 
ture on  the  right  side,  discovered  after  he  had 
been  etherized  to  operate  on  a  rapture  on  the 
left  side,  held  insufficient  to  sustain  a  verdict 
for  plaintiff. — Bennan  v.  Parsonnet.  83  A.  94a. 

g  18  (R.I.)  In  action  against  a  surgeon  for 
negligence,  proof  that  a  drain  was  left  is  a 
wound  and  allowed  to  remain  there  after  the 
wound  bad  healed.  Held  to  impose  on  defend- 
ant the  burden  of  showing  that  its  presence 
was  not  due  to  his  negligence. — Evans  v.  Mun- 
ro.  83  A.  82. 

In  action  against  a  surgeon  for  negligence,  a 
verdict  of  $1,250  held  not  exceasire.— Id. 

.  PICTURES. 

See  Evidence,  g  359. 

PLATS. 

See  Dedication,  gf  18,  19,  37;  Evidence,  | 
46L 

PLEADING. 

See  Action,  i  41;  Appeal  and  Error,  H  70, 
78,  193,  219,  254,  308,  362,  956,  1170;  Cai^ 
riers,  g  314 ;  Contracts,  |  324;  Corporations, 
gg  210.  211,  518;  Courts,  g  189;  Covenants,  g 
114;  Death,  g  48;  Ejectment,  |  61;  Eminent 
Domain,  gg  191,  293;  Equity,  H  117,  148- 
288,  427;  Food;  Frauds,  Statute  of,  I  152; 
Highways,  g  184;  Infants;  Injunction.  |  172: 
Interpleader,  g  23 ;  Judgment,  gg  666,  950 ; 
Libel  and  Slander,  gg  86,  97;  Limitation  of 
Actions,  gg  125,  127 ;  Master  and  Servant  g{ 
.39,  258,  264;  Mortgages,  gl  199,  572;  Neg- 
ligence, g  119;  Partition,  {  39;  Quo  Wai^ 
ranto,  gg  39,  48;  Receivers,  g  133;  Release, 
g  52 ;  Sales,  {  428;  Waters  and  Water  Couis- 
ea,  I  114. 
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I.  FORM  Ajm  AXXEOATIPNS  TBI 

S  8  (N.J.Sup.)  The  legal  conclngiong  of  the 
pleader,  where  set  out  in  a  declaration,  can- 
not be  considered  in  determining  its  legal  suf- 
ficiency.— Matlack  ▼.  Public  Service  Corpora- 
tion. 83  A.  491. 

{8  (Pa.)  In  an  action  on  a  written  contract 
for  goods  sold  and  delivered,  an  averment  in 
an  affidavit  of  defense  that  the  plaintiff  accept- 
ed something  in  payment  of  its  claim  is  an 
averment  of  a  conclusion,  and  insufficient  to 
prevent  a  summary  judgment. — ^Leaten  Brick 
Co.  V.  Killen.  83  A.  5T6. 

f  1 1  (R.I.)  E^'idence  most  not  be  pleaded.— 
Sowter  T.  Seekonk  Lace  Co.,  83  A.  437. 

%  18  (Md.)  The  facts  constituting  a  cause  of 
action  must  be  averred  with  sufficient  certain- 
ty to  render  them  understandable  by  defendant, 
the  jury,  and  the  court — Cecil  Paper  Co.  v. 
Nesbitt,  83  A.  254. 

§  22  <R.I.)  A  count  not  varying  substantial- 
ly from  a  preceding  count  is  objectionable  for 
redundancy'. — Sowtez  v.  Seekonk  L«ce  Co.,  83 
A.  437. 

{  34  (Vt.)  An  parts  of  a  pleading  will,  if  the 
language  permits,  be  so  construed  as  to  be  con- 
sistent with  each  other. — Derosia  v.  Ferland, 
83  A.  271. 

XX.  DECI^RATTOK,   001fPI.AINT,   PE- 
TITION. OB  STATEMEirT. 

1 59  (N.J.Snp.)  Where  a  declaration  sets  up 
a  condition  precedent  to  be  performed  by  plain- 
tiff, and  avers  nonperformance,  a  demurrer  to 
the  declaration  will  be  sustained. — Matlack  v. 
Public  Service  Corporation,  83  A.  491. 

XIX.   Pi:<EA  OB  AN8WEB,  GBOSS-GOIC 

FX.AIirT.  Ain>  AFFIDAVIT 

OF  DEFENSE. 

(A)  Defenses  In  General. 

1 88  (Md.)  It  is  not  necessary  that  a  plea, 
to  be  a  plea  to  one  count  only  of  the  declara- 
tion, shall  expressly  state  that  it  is  a  plea  to 
such  count.— Parks  v.  Griffith  &  Boyd  Co.,  83 
A.  559. 

V.  OEmiBBEB  OB  EXCEPTION. 

%  192  (R.I.)  Where  each  of  two  counts,  sub- 
atantially  the  same,  state  a  good  cause  of  ac- 
tion, the  objection  of  redundancy  cannot  be 
reached  by  demurrer. — Sowter  v.  Seekonk  Lace 
Co..  83  A.  437. 

'I  193  (Conn.)  Where  a  demurrer  to  a  com- 
plaint, which  seeks  to  have  a  conveyance  of 
realty  set  aside  and  decreed  to  the  plaintiff, 
goes  merely  to  the  objection  that  the  prayer  for 
relief  demands  a  reconveyance,  instead  of  a 
conveyance,  it  is  purely  technical,  and  would 
not  affect  the  substantial  rights  of  the  parties. 
— Beckwith  v.  Cowles,  83  A.  1113. 

'  1 204  (R.  I.)  A  declaration  in  covenant 
against  a  corporation  which  alleges  the  breach 
of  its  agreement  in  a  particular  as  to  which 
it  was  ultra  vires  and  void,  and  also  another 
breach  of  the  agreement  which  constituted  a 
good  cause  of  action,  to  which  no  objection 
was  made,  was  not  demurrable. — Sowter  y. 
Seekonk  Lace  Co.,  83  A.  487. 

{214  (N.H.)  A  demurrer  admits  all  facts 
-well  pleaded,  which  dannot  be  varied  or  an- 
swered by  allegations  of  fact,  but  not  conclu- 
sions of  law  attempted  to  be  drawn  therefrom. 
—Glover  t.  Baker,  83  A  916. 

{217  (Md.)  In  passing  upon  a  demurrer,  the 
court  will  give  judgment  against  the  party 
committing  the  first  material  error  if  of  sub- 
stance.—Parks  V.  Griffith  &  Boyd  Co.,  83  A. 
559. 

{ 22 1  (Md.)  Defendants  having  filed  a  plea 
directed  solely  to  die  contract  relied  on  in  the 


seventh  connt  of  a  declaration,  and  not  relied 
on  or  referred  to  in  the  other  six  counts  of 
the  declaration  or  bill  of  particulars,  the  sus- 
taining of  the  demurrer  to  the  plea  was  a  hold- 
ing that  the  seventh  count  was  good. — ParkS'V. 
Griffith  &  Boyd  Co.,  83  A  559. 

VI.   AMENDED  AND  SUPPXXMENTAX. 
PIiEADINOS  AND  BEPX.EADEB. 

{248  (Pa.)  In  an  action  against  a  railroad 
for  overcharge  of  freight  rates,  the  allowance 
of  a  second  amendment  to  the  statement  is  not 
improper,  where  it  merely  amplifies  the  first, 
is  not  inconsistent  with  the  original  statement, 
makes  no  departure  from  the  original  cause  of 
action,  and  adds  nothing  under  which  damages 
could  be  increased. — Joynes  v.  Pennsylvania  R. 
Co.,  83  A.  318. 

Amendments  should  be  liberally  allowed;  the 
test  of  their  propriety  being  whether  they  in- 
troduce a  new  cause  of  action. — Id. 

{250  (R.I.)  Where  by  agreement  of  counsel 
an  amended  declaration  was  filed  in  which  the 
damages  were  laid  at  a  specified  sum,  which 
exceeded  the  ad  damnum  in  the  writ,  an  excep- 
tion that  the  decision  was  for  an  amount  great- 
er than  the  ad  damnum  was  not  sustainable. — 
Duckworth  v.  Ferland,  83  A.  261. 

XI.  MOTIONS. 

{348  (Pa.)  Where,  in  an  action  for  breach 
of  contract  of  employment,  the  affidavit  of  de- 
fense showed  that  plaintiff  as  a  matter  of  law 
was  not  entitled  to  judgment  for  the  whole 
sum  demanded,  and  raised  questions  of  fact, 
held  not  error  to  dismiss  a  rule  for  judgment 
for  want  of  a  sufficient  affidavit — Coates  v.  Al- 
legheny Steel  Co.,  83  A  77. 

J  348  (Pa.)  In  an  action  on  a  note,  wliere  the 
affidavit  of  defense  is  otherwise  insufficient,  the 
court  may  enter  judgment  against  defendant, 
notwithstanding  an  allegation  that  defendant 
was  not  liable  for  protest  fees,  since  there  was 
no  indorser  on  the  note. — Mutual  Trust  CjO.  v. 
Stem,  83  A.  614. 

1348  (Pa.)  An  attorney  at  law  %eH  not  en- 
titled to  judgment  for  want  of  sufficient  affi- 
davit of  defense  in  action  for  compensation,  in 
absence  of  averments  in  statement  showing  au- 
thority of  person  with  whom  he  dealt  to  act 
for  defendants  in  employing  attorney. — Ulrich 
V.  McTague,  83  A.  616. 

S  348  (Pa.)  Where  the  intention  of  the  par- 
ties to  a  deed  charging  a  dower  fund  on  land 
was  left  in  doubt  by  misrecitals  and  unskillful 
conveyancing  in  the  deed  itself,  and  in  subse* 
quent  conveyance,  but  such  uncertainty  was 
capable  of  being  cleared  up  by  parol  evidence, 
a  rule  for  judgment  for  want  of  sufficient  affi- 
davit of  defense  was  properly  dismissed.— Beck 
V.  Schekter,  83  A  829. 

{350  (DeLSuper.)  Under  a  statute  and  un- 
der Superior  (Jourt  rule  27,  plaintiff  'held  not 
entitled  to  judgment  before  the  last  day  of 
the  term  on  affidavit  of  demand  for  the  amount 
admitted  by  an  affidavit  of  defense  to  be  due. 
—American  Agr.  Chemical  Co.  v.  Gooden,  83  A 
86. 

{355  (N.J.Sup.)  A  declaration  will  not  be 
stricken  out  on  the  ground  of  redundancy  and 
prolixity  merely  because  of  unnecessary  length 
and  minuteness  of  statement,  where  it  unmis- 
takably sets  out  the  ground  of  action,  which 
is  readily  determined.— Karpenski  t.  Borough 
of  South  River,  83  A.  639. 

PLEDGES. 

See  Bankruptcy,  {  142;  Banks  and  Banking,  { 
136 ;   Fraudulent  Conveyances,  {{  132,  133. 

POLICEMEN. 

See  Municipal  Corporations,  {  1007;   Towns,  { 
29. 
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POLICE  POWER. 

See  Mnnidpal  Corporations,  ||  639,  841. 

POLICY. 

See  InBurance. 

POLITICAL  RIGHTS. 

See  Elections. 

PONDS. 

See  Waters  and  Water  Courses,  if  109,  114. 

POOR  DEBTORS. 

See  Execution,  |  461. 

POSSESSION. 

See  Adverse  Possession;  Dower,  §  66;  Eminent 
Domain,  (  271;  Frauds,  Statute  of,  I  129; 
Fraudulent  Conveyances,  §1132,  133,  308; 
Husband  and  Wife,  {  14;  Trespass;  Trial, 
I   295. 

POWERS. 

See  Executors  and  Administrators,  |  138;  Wills, 
H  600,  610,  671-693. 

H.   GONSTBUOTIOH  AND  EXEOUTION. 

{33  (R.I.)  Where  a  donee  of  a  power  to 
dispose  of  property  by  will  intends  to  execute 
the  power,  the  intention,  in  the  absence  of 
any  statute  on  the  subject,  must  be  so  ap- 
parent that  the  instrument  is  not  fairly  sus- 
ceptible of  any  other  interpretation.— Rhode 
Island  Hospital  Trust  Co.  v.  Dunnell,  83  A. 
858 

Under  Gen.  Laws  1896,  c.  203,  |  9,  a  donee 
of  a  power  who  bequeaths  the  rest,  residue, 
and  remainder  of  her  property  of  which  she  may 
die  seised  or  possessed,  executes  a  power  to 
dispose  of  personalty  by  will. — Id. 

Under  Gen.  Laws  1896,  c.  203,  |  9,  a  donee 
of  a  power  to  dispose  of  personalty  by  will 
held  to  make  a  will  executing  the  power  where 
he  gave  the  rest,  residue,  and  remainder  of 
the  estate  to  persons  named. — Id. 

1 36  (R.L)  The  law  in  force  at  the  place 
of  the  donor  of  a  power  controls  as  to  the 
execution  of  the  power  by  the  donee. — Rhode 
Island  Hospital  Trust  Co.  v.  Dunnell,  83  A. 
858. 

Where  a  will  l>equeathing  property  to  a 
legatee  for  life,  with  power  to  appoint  by  will, 
did  not  specif  that  the  power  should  be  ex- 
ecuted only  by  a  special  form  of  will,  the  law 
in  force  at  the  time  of  execution  of  the  power 
governs.— Idi. 

PRACTICE. 

See  Criminal  Law,  K  656-^34 ;   TriaU 

PREFERENCES. 

See  Descent  and  Distribatioh,  {  63. 

PREJUDICE. 

See  Appeal  and  Error,  |i  1033-1071. 

PREUMINARY  INJUNCTION. 

See  Injunction,  H  133-186. 

PREMIUMS. 

See  Insurance,  iS  888,  585. 

PRESCRIPTION. 

See  Advene  Possession;  Limitation  «t  Ac- 
tions. 

PRESIDENT. 

See  Corporations,  H  416,  428,  432. 


PRESUMPTIONS. 


See  Appeal  and  Brror,  H  926-834;  Bvidence, 
U  67.  77. 

PRIMARY  ELECTIONS. 

See  Elections,  i  120. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;  Banks  and  BankinK, 
I  108;  Bills  and  Notes,  I  483;  Brokers: 
Corporatiotu,  {{  291,  320,  642;  Bvidence.  {{ 
122,  242 ;  False  Imprisonment,  t  15;  Guar- 
anty, ii  7,  38;   Insane  Persons,  i  S. 

Z.  THE  BEIiATION. 

(B)  TermiBKtioa. 

I  36  (Md.)  A  contract  giving  defendants  the 
exclusive  right  to  sell  plaintitTs  agricultural 
implements  in  certain  territory  for  a  period 
enaint;  November  1st  was  not  breached  by 
plaintiff  sending  out  a  notice  in  the  preceding 
July  informing  the  trade  that  after  November 
Ist  a  third  concern  would  sell  plaintifTs  product 
in  that  territory. — Rawlinga  v.  Duane  H.  Naak, 
83  A.«46. 

PRINCIPAL  AND  SURETY. 

See   Bonds ;    Estoppel,    |  78;     Eixecutors   and       | 
AdminlstratorB,    {    631;  Guaranty;     Intoxi- 
cating   Liquors,    |    87;  Municipal    Corpoim-       I 
tiona,  I  347. 

IV.  BEMEDIES  OF  OBEDITOBS. 

1 159  (NJ.)  In  a  suit  on  a  bond  for  per- 
formance of  a  contract,  which  require*  notice 
by  registered  letter  of  default  on  tiie  part  of 
the  principal,  ■  in  the  absence  of  evidence  to 
the  contrary,  it  will  be  presumed  that  a  letter 
shown  to  have  been  sent  to  defendant  was 
registered  and  received  by  the  company. — Mc- 
Cloud  V.  Illinois  Surety  Co.,  83  A.  906. 

V.  RIGHTS  Ain>  BEBCEDIE8   OF 

81TBETY. 

(B)  Am   to   Prlnelpia. 

$  175  (Vt.)  Where  several  persons  agreed 
with  another  to  indorse  notes  as  snreties  for 
him  on  security,  and  security  was  given,  the 
several  persons  were  entitled  to  the  benefit 
thereof,  though  the  agreement  did  not  specify 
what  the  security  consisted  of,  and  all  of  the 
indoraers  did  not  have  Imowledge  of  a  mortgue 
executed  under  the  agreement.— Boberts  v.  W. 
H.  Hughes  Co.,  83  A.  807. 

Where  several  persons  agreed  with  a  third 
person  to  indorse  notes  as  sureties  for  his 
benefit  on  his  giving  security,  and  a  mortgage 
was  executed  and  handed  to  one  of  them  for 
safe-keeping,  the  mortgage  was  sufflcienUy  de- 
livered to  Be  effective  for  the  benefit  of  all  of 
the  several  persons.— Id. 

(O)  Am  to  Co-8aretr. 
{  194  (Pa.)  Contribution  between  soretie* 
on  separate  bonds  for  completion  of  a  building 
may  be  compelled  by  one  who  has  paid  more 
than  his  share  of  the  amount  necessary  to 
complete  the  building. — Malone  t.  Stewart,  83 
A.  607. 

PRIORITIES. 

See  Brokers,   |  83;    Mechanics'  Liens,  i  196; 
Municipal  Corporations,   |  373. 

PRISONS. 

17  (N.J.Sup.)  The  warden  of  a  county  jail 
holds  bis  position  by  the  appointment  of  the 
sheriff,  and  is  not  protected  from  removal  at 
his  pleasure  by  the  Civil  Service  Act  (P.  L. 
1908,  p.  235).— SulUvan  v.  McOskei,  83  A.  481. 
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PRIVATE  NUISANCL 

See  Nuisance. 

PRIVATE  ROADS. 

See  Easementa. 

PRIVILEGE. 

See  Witnesses,  {  306. 

PRIVILEGED  COMMUNICATIONS. 

See  Witnesses,  f  199. 

PROBABLE  CAUSL 

See  Malicious  Prosecation,  |§  25,  35. 

PROBATE. 

See  Wais,  §i  21&-423. 

PROBATE  COURTS. 

See  Courts,  {{  200,  472. 

PROCESS. 

See  Divorce,  §  76;  Execution;  Garnishment; 
Husband  and  Wife,  f  294;  Mandamus ;  Mort- 

rages,  |441;   Prohibition;   Review;   Statutes, 
107. 

,  IX.  SERVICE. 

(O)  PabltettUon    or    Otber    NoUee. 

f  105  (Pa.)  Act  May  8,  1909  (P.  U  424), 
requiring  the  publication  of  legal  advertise- 
ments in  legal  journals,  is  not  applicable  to  a 
notice  to  a  nonresident  defendant  in  a  equity 
case,  required  by  Act  April  6,  1859  (P.  L.  387), 
where  the  court  has  made  a  special  order  di- 
recting in  what  newspaper  the  notice  should  be 
pnblished.— Erdner  v.  Erdner,  83  A.  420. 

PROHIBITION. 

H.   JTTBXSSIOTIOir,  PB0CEEDIK08, 
Ain>  KEXJEF. 

1 28  (DeLSup.)  The  Supreme  Court,  on  a  pe- 
tition for  a  writ  of  prohibition,  cannot  deter- 
mine issues  of  fact  dehors  the  record,  raised  by 
the  petition,  answer,  and  accompanying  affi- 
davits; it  having  no  machinery  for  the  deter- 
mination of  such  issues.— Clendaniel  v.  Conrad, 
83  A.  1036. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROOF  OF  LOSS. 

See   Insurance,   fi   542-559. 

PROPERTY. 

See  Adverse  Possession;  Animals;  Constitu- 
tional Law,  11  270-314  ;  Dedication ;  B>minent 
Domain;  Mines  and  Minerals;  Mortgages,  g 
137;    Trade-Marks  and  Trade-Names. 

PROVINCE   OF   COURT   AND  JURY. 

See  Criminal  Law,  H  751-764. 

PROXIMATE  CAUSL 

See   Negligence,  H  63,  110. 

PUBLICATION. 

See  Newspapers;   Process;    Statutes,  |  141. 

PUBLIC  DEBT. 

See  Municipal  Corporations,  g§  911-990. 
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PUBLIC  IMPROVEMENTS. 

See  Municipal  Coipontloiia,  ||  812-519. 

PUBLIC  POLICY. 

See  Constitutional  Law,  (   70. 

PUBLIC  SCHOOLS. 

See  Sdiools  and  School  Districts. 

PUBLIC  SERVICE  CORPORATIONS. 

See    Carriers;     Railroads;     Street    Railroads; 
Telegraphs  and  Telephones. 

PUBLIC  USE. 

See  Dedication ;   E<minent  Domain. 

PUBLIC  WATER  SUPPLY. 

See  Waters  and  Water  Courses,  §  203. 

.     QUANTUM  MERUIT. 

See  Assumpsit,  Action  of;   Work  and  Labor. 

QUARANTINE. 

See  Health,   {   16. 

QUESTIONS  FOR  JURY. 

See  Trial,  {{  136-143. 

QUIETING  TITLL 

See  Interpleader,  {.4. 

H.  PBOOEEDIHOS  AKD  REI.IEF. 

i  50  (Conn.)  The  superior  court  in  a  suit  to 
quiet  title,  being  required  to  distribute  ft  fund 
of  income  in  the  hands  of  a  receiver,  bad  juris- 
diction to  determine  that  a  widow  was  entitled 
to  a  dower  interest  in  one  of  the  shares  and  to 
award  to  her  her  proportionate  share  o£  the 
mcome.— Humphrey  v.  Gerard,  83  A.  210. 

QUO  WARRANTO. 

See  Elections,  {  299 ;  Municipal  Corporations,  { 

II.  JURISDIOTIOir,  PROCEEDINGS. 
AND  REZ.IEF. 

i  33  (N.J.Sup.)  At  common  law,  which  no 
statute  has  abridged,  the  Attorney  General,  ex 
officio,  and  on  behalf  of  the  state,  may  bring  in 
question,  by  information  in  the  nature  of  quo 
warranto,  the  right  of  persons  to  the  offices 
of  president,  secretary,  and  treasurer  of  the 
State  Dental  Society.— Wilson  v.  Thompson,  83 
A.*  Olw. 

i  39  (N.J.Snp.)  The  Attorney  General  shonld 
not  Join  two  different  persons  as  respondents 
in  one  information  to  determine  rights  to  offi- 
ces in  the  State  Dental  Society,  except  where 
the  rights  involved  and  the  proof  are  substan- 
tially the  same.— Wilson  v.  Thompson,  83  A. 

Where  an  information  in  the  nature  of  quo 
warranto  sets  up  separately  the  facts  as  to 
the  election  of  each  respondent,  and  calls  upon 
him  to  show  by  what  warrant  he  claims  office, 
on  the  objection  of  one  of  the  respondents,  the 
court  may  order  a  severance.— Id. 

{ 48  (^  J  Sop.')  IntotmatloiiB  Vn.  tbe  nature 
of  quo  ■vi/'tVaoto  to  determTie  lYie  right  of  per- 
sons to  *^  offic««  ^  tUe  8ta\.ft  TiewVal  aoc\ets 
are  nov  V»^  Apte<!t  Viw«M  ^^  .^*  WX.  OiaV.  ttiey 
are  n^^ J    -Tt^^ti  ^'J  V*x%  ^o«»^»  ^^  VV,  aocvetv 
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RAILROADS. 

See  Appeal  and  Error,  |  1056;  Carriers;  Elec- 
tricity: Eminent  Domain,  §|  17,  47,  198, 
271;  Evidence,  §  501:  Life  Estates,  {  15; 
Master  and  Servant;  Municipal  Corporations, 
Si  425,  458;  Street  Railroads;  Taxation, 
i  145 :  Trial.  §i  139,  260;  Waters  and  Water 
Courses,   §  ol. 

V.  RIGHT  OF  WAT  Aim  OTHEB  IN- 
TEBEBTS  IS  XiAITO. 

i  68  (Pa.)  Where  a  railroad  company  is  au- 
thorized to  acquire  land  not  to  exceed  four 
rods  in  width,  except  in  the  neighborhood  of 
deep  cuttings,  the  words  "deep  cuttings"  mean 
such  cuts  as  may  be  necessary  for  use  for 
track  purposes  of  a  66-foot  right  of  way. — 
Pennsylvania  R.  Co.  y.  Braddock  Boroogh,  83 
A.  304. 

IX.  RE0EIVEB8. 

(209  (N.J.)  General  Railroad  Law,  I  87,  as 
amended,  treats  money  deposited  with  the  State 
Treasurer  at  the  time  of  filing  certificate  of 
organization  as  money  of  the  corporation,  and 
the  receiver  of  an  insolvent  corporation  must 
-distribute  it,  after  payment  of  his  expenses,  to 
such  creditors  or  stockholders  as  may  be  en- 
titled thereto.— Ogden  v.  Delaware  River  &  A. 
R.  Co.,  83  A.  991. 

Parties  who,  when  all  real  stockholders  of  a 
railroad  corporation  were  personally  acting,  ad- 
vanced a  deposit  then  required  by  General  Rail- 
road Law,  §  46,  on  an  agreement  for  repayment 
out  of  sales  of  stock,  which  agreement  was 
never  carried  out,  will  be  deemed  stockholders 
pro  hac  vice,  and  entitled  to  protection  in  the 
distribution  of  the  fund  by  the  receiver  pursu- 
ant to  General  Railroad  Law,  g  87,  as  amend- 
ed.—Id. 

Stockholders  of  an  insolvent  railroad  who 
procured  stock  for  which  they  paid  nothing  are 
not  entitled  to  any  part  of  the  fund  deposited 
under  General  Railroad  Law,  i  46,  on  the  dis- 
tribution thereof  by  a  receiver  pursuant  to  sec- 
tion 87,  when  the  fund  is  insufficient  to  pay  in 
full  those  who  in  equity  hold  full-paid  stock. 
—Id. 

Stockholders  of  an  insolvent  railroad  who 
procured  stock  by  paying  only  a  part  of  its  par 
value  are  not  entitled  to  more  than  they  paid, 
with  interest,  out  of  the  fund  depositee!  under 
General  Railroad  Law,  g  46,  on  the  distribu- 
tion thereof  by  a  receiver  pursuant  to  section 
87,  when  the  fund  is  insufficient  to  pay  in  full 
those  who  in  equity  hold  full-paid  stock. — ^Id. 

X.  OPEBATIOM. 

<D)  Injarles   to    Lioensees    or   Trespsssera 
iB   General. 

1 275  (DeI.Super.>  In  an  action  for  the  death 
of  a  Pullman  car  employ^  by  being  crushed  be- 
tween two  cars,  plaintiff  held  entitled  to  recov- 
er if  defendant  was  negligent  in  shifting  the 
cars  without  warning,  and  this  was  the  cause 
of  the  accident.— Gatta  t.  Philadelphia,  B.  & 
W.  R.  Co.,  83  A.  788. 

1 275  _(Pa.)  Where  plaintiff  was  injured  by 
the  negligent  act  of  defendant  railroad  while  he 
was  unloading  a  car  on  a  switch,  of  which 
plaintiff's  employer  had  the  exclusive  owner- 
ship and  control,  and  cars  placed  thereon  being 
always  unloaded  by  such  owner,  his  right  of 
action  was  not  limited  by  Act  April  4,  1868 
(P.  L.  58),,  providing  that,  when  a  person  is 
injured  while  lawfully  engaged  about  railroad 
premises,  he  not  being  an  employ^  of  the  rail- 
road, his  right  of  action  should  be  only  such  as 
would  exist  if  he  were  an  employe. — Engle  v. 
Pennsylvania  R.  Co.,  83  A.  301. 

f  275  (Pa.)  Where  a  railroad  permits  con- 
signees to  enter  its  yard  to  unload  cars,  and  it 
was  necessary  for  consignees  to  go  diagonally 
across  intervening  tracks  to  get  to  their  cars, 
tiw  tailroad  is  liable  for  the  death  of  a  con- 


signee killed  by  the  negligent  operation  of  a 
train  while  diagonally  croesing  such  tracks.— 
Boggess  v.  Baltimore  &  O.  R.  Co.,  83  A.  356. 

g  275  (Pa.)  A  railroad  company  held  liable 
for  death  of  employe  of  consignee  killed  by  neg- 
ligent operation  of  train  while  he  was  crossing 
intervening  tracks  to  car  containing  sbipmenL 
— Caudell  v.  Baltimore  &  O.  R.  Co.,  83  A.  361. 

{278  (DeLSuper.)  In  an  action  for  the  death 
of  a  Pullman  car  employe  by  being  crushed  be- 
tween two  cars,  plaintiff  may  not  recover  if 
timely  and  sufficient  warning  was  given,  and 
deceased  disregarded  it,  or  if  at  the  time  lie 
was  about  to  pass  between  the  cars  the  bell  of 
the  engine  was  ringing,  and  he  was  expressly 
'warned  not  to  go  between  the  cars. — Gatta  v. 
Philadelphia,  B.  &  W.  R.  Co.,  83  A.  788. 

(F)  Aeeldenta  at  CpossIbks. 

g  327  (N.J.)  A  driver  of  an  automobile,  ap- 
proaching a  railroad  crossing,  who  is  charir!- 
able  with  notice  of  the  presence  of  the  rail- 
road, is  guilty  of  contrioutory  negligence  in 
failing  to  discover  an  approaching  train,  which 
he  could  have  seen  had  he  looked,  in  time  to 
avoid  a  collision.— Horandt  v.  Central  B.  Co.  of 
New  Jersey,  83  A.  511. 

1 327  (N.J.)  Where,  in  an  action  for  inju- 
ries caused  by  collision  with  a  train,  the  evi- 
dence showed  a  failure  to  look  in  the  direction 
in  which  the  train  was  approaching,  there  be- 
ing no  obstacle  to  his  sight,  plaintiff  was  guilty 
of  contributory  negligence.—Joyce  v.  West  Jer- 
sey &  S.  B.  Co.,  83  A.  889. 

A  person  about  to  drive  across  a  railroad 
track  at  grade  must  look  each  way  before 
crossing  in  order  to  guard  against  the  ap- 
proach of  trains. — ^Id. 

g  330  (Md.)  A  traveler  approaching  an  elec- 
tric railroad  crossing  who  knew  that  the  aoto- 
matic  alarm  bell  was  out  of  order  held  required 
to  exercise  special  care  to  look  and  listen  for 
cars.— Maryland  Electric  Rys.  Co.  v.  Beasley, 
83  A.  157. 

i  347  (Md.)  In  an  action  for  damages  in  a 
collision  with  an  electric  car  at  a  highway 
crossing,  evidence  of  the  beha^or  of  the  auto- 
matic bell  at  the  station  designed  to  warn  trav- 
elers of  the  approach  of  trains,  held  admissi- 
ble.—Maryland  Electric  Rys.  Co.  ▼.  Beasiey,  83 
A.  157. 

g  347  (N.J.)  In  an  action  for  decedent's  death 
at  a  railroad  crossing,  evidence  as  to  the 
amount  of  noise  made  by  pans  sometimes  con- 
tained in  decedent's  bakery  wagon  while  being 
driven  along  the  road  held  admissible. — Danskin 
V.  Pennsylvania  R.  Co.,  83  A.  1006. 

{  348  (Md.)  A  traveler  struck  by  an  electric 
car  at  a  crossing  held  guilty  of  contributory 
negligence  as  a  matter  of  law.— Maryland  Elec- 
tric Rys.  Co.  ▼.  Beasley,  83  A.  157. 

1 348  (Pa.)  In  action  against  railroad  for 
injuries  at  a  permissive  crossing,  caused  by  a 
backing  engine,  evidence  held  to  sustain  a  ver- 
dict for  plaintiff.— Forno  t.  Pennsylvania  B. 
Co.,  83  A.  406. 

g  350  (N.J.)  Whether  a  railroad  company 
was  guilty  of  actionable  negligence  in  failing 
to  ring  the  bell  or  sound  the  whistle  on  ap- 
proaching a  crossing  held  for  the  jury. — Hor- 
andt V.  Central  R.  Co.  of  New  Jersey,  83  A, 
611. 

{350  (N.J.)  Whether  decedent  was  n^Iigent 
in  failing  to  stop  before  passing  obstructions  to 
his  vision  as  he  approached  a  railroad  crossing 
at  which  he  was  struck  and  killed  h^d  for  the 
jury.— Danskin  v.  Pennsylvania  R.  Co.,  83  A 
1006. 

A  traveler  about  to  cross  a  railroad  track, 
though  required  to  look  and  listen,  is  not  netili- 
gent  as  a  matter  of  law  in  failing  to  stop.— Id. 

(O)  iBjarles  to  PersoBS  ob  or  Bear  Tmelcs. 

{356  (N.J.)  Under  normal  conditions,  the 
existence  of  a  worn  path  actosa  railroad  tracks 
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to  a  station  cannot  be  relied  on  as  an  invita- 
tion to  intending  paaaengers,  so  as  to  require 
the  railroad  company  to  make  the  path  rea- 
sonably safe,  where  a  sufficient  means  of  ac- 
cess has  been  elsewhere  provided.— Corson  v. 
Atlantic  City  R.  Co.,  83  A.  885. 

Where  the  passatieway  to  a  station  regularly 
provided  by  a  railroad  is  habitually  blocked 
just  prior  to  train  time,  and  passengers  are 
habitually  forced  to  use  another  worn  path- 
way, the  jury  may  infer  that  the  railroad  rec- 
ognized the  latter,  and  invited  intending  pas- 
sengers to  nse  it. — Id. 

§  359  (Md.)  Trainmen  backing  an  engine  owe 
no  duty  to  a  trespasser  until  they  become 
aware  of  his  peril.— State  v.  Baltimore  &,  O. 
R.  Co.,  83  A.  1*56. 

i  367  (Del.Super.)  A  railroad  company, 
switching  cars  in  the  yard,  is  bound  to  give 
warning  of  the  approach  and  movement  of  its 
engines  and  trains  to  all  persons  who  may  be 
put  in  danger,  the  sufficiency  of  which  depends 
on  the  character  of  the  place  at  the  point  of 
danger,  position  of  persons  endangered,  and  the 
right  and  purpose  of  their  presence.- Gatta  v. 
Philadelphia,  B.  &  W.  R.  Co.,  83  A.  788. 

The  sufficiency  of  warning  or  the  approach  o£ 
engine  and  trains  in  a  railroad  yard  has  rela- 
tion to  and  is  controlled  by  the  conditions  of 
the  place,  the  habits  and  customs  of  its  occu- 
pants, and  the  particular  dangers  to  be  en- 
countered.— Id. 

§  396  (N.H.)  In  an  action  for  injuries  from 
being  thrown  from  a  wagon  upon  teams  be- 
coming frightened  by  the  negligent  blowing 
of  a  locomotive  whistle,  the  plaintiff  need  not 
prove  that  the  engineer  could  control  the 
loudness  of  the  blast. — Kidder  v.  Boston  & 
Maine  R.  R.,  83  A.  458. 

§  400  (Md.)  In  an  action  for  death  of  a  tres- 
passer by  a  train,  negligence  held  for  the  jury. 
—State  V.  Baltimore  &  O.  R.  Co.,  83  A.  166. 

8  400  (N.H.)  Evidence  held  to  warrant  the 
submission  to  the  jury  of  the  question  of 
whether  there  was  justifiable  cause  for  the 
blowing  of  a  locomotive  whistle  which  fright- 
ened the  team  and  caused  uersonal  injuries. — 
Kidder  v.  Boston  &  Maine  K.  R.,  83  A.  458. 

(H)   Injnrtea  to  AnlmalB  ob  or  near  Tracka. 

1 442  (N.J.Sup.)  It  was  error  to  exclude  tes- 
timony of  defendant's  surveyor  and  photog- 
rapher as  to  observations  at  a  railroad  cross- 
ing nearly  two  years  after  an  accident  of  the 
extent  of  view  where  the  roadbed  had  remain- 
ed unchanged,  though  it  was  uncertain  wheth- 
er certain  obstructions  and  surroundings  still 
existed  when  the  observations  were  made. — 
Kosher  Dairy  Co.  v.  New  York,  S.  &  W.  R. 
Co.,  83  A.  498. 

Though  observations  as  to  the  extent  of  view 
at  a  railroad  crossing  were  made  in  the  day- 
time ard  the  accident  in  question  happened 
in  the  dusk  of  the  evening,  and  though  the  tes- 
timony left  it  uncertain  whether  the  surround- 
ings were  the  same  when  the  observations  were 
made  as  at  the  time  of  the  accident,  the  tes- 
timony was  admissible;  its  probative  weight 
being  for  the  jury. — Id. 

(I)  Fires. 

S453  (N.H.)  A  railroad  company  Md  not 
liable  for  the  death  of  a  child  from  fire  commu- 
nicated from  its  right  of  way,  in  the  absence 
of  proof  of  breach  of  some  duty  owing  to  her. 
—Madden  ▼.  Boston  &  M.  R.  R.,  83  A.  129. 

Where,  in  an  action  for  the  death  of  a  child  ("'  **^»_.A» 
by  fire  communicated  from  defendant's  right  of  «  i»  .^^^^ 
way,  it  appeared  that  she  was  first  seen  on  the 
right  of  way  enveloped  in  flames,  and  there 
was  nothing  to  show  how  she  had  caught  fire, 
or  how  long  she  had  been  there,  and  it  was  dis- 
puted whether  she  was  on  the  right  of  way 
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when  she  took  fire,  or  on  adjoining  premises, 
she  would  be  treated  as  a  trespasser. — ^Id. 

A  railroad  company  is  entitled  to  bum  the 
dry  grass  by  the  side  of  its  track,  without 
kee[>ing  watch  for  casual  trespassers  who  may 
get  into  the  flames  and  be  injured. — Id. 

{  482  (N.H.)  In  an  action  for  death  of  a  girl 
of  tender  years  by  fire  communicated  from 
defendant's  railroad  right  of  way,  evidence  held 
insufficient  to  show  that  defendant's  servants 
knew  or  ought  to  have  known  of  her  presence 
or  danger  in  time  to  have  saved  her. — ^Madden 
V.  Boston  &  M.  R.  R.,  83  A.  12». 

RAPE. 

See  Contracts,  |  128;  Oimlnal  Law,  IS  421, 
1169. 

I.   OFFENSES   Aim    RESPOITBIBIUTT . 
THEREFOR. 

{I  (Del.O.&T.)  Rape  is  the  carnal  knowl- 
edge of  a  woman  by  force  and  against  her  will; 
force,  either  actual  or  presumptive,  being  an 
indispensable  element. — State  v.  Brown,  83  A. 
1083. 

f  6  (Del.O.&T.)  Carnal  knowledge  of,  or  sex- 
ual intercourse  with,  a  woman,  if  obtained 
without  the  use  of  force,  or  with  her  consent 
or  silent  submission,  is  not  rape. — State  T. 
Brown,  83  A.  1083. 

H.   PROSEOirriOIf  AND  PXnriSHBIENT. 
(B)  Bvidence. 

136  (Del.O.&T.)  On  a  trial  for  rape,  the 
burden  is-  on  the  state  to  prove  to  the  jury's 
satisfaction,  beyond  a  reasonable  doubt,  that 
the  carnal  knowledge  or  sexual  intercourse 
charged  was  consummated  or  effected  by  force . 
and  against  the  will  of  the  prosecutrix,  or  by 

utting  her  in  great  fear  or  terror.— State  v. 

rown,  83  A.  1083. 

SSI  (Del.O.&T.)  On  a  trial  for  rape,  the 
jury  should  consider  all  facts  shown  by  the 
evidence  preceding,  attending,  and  following 
the  act  of  intercourse,  including  the  conduct  of 
prosecutrix,  as  indicating  whether  she  resisted 
the  intercourse  or  consented  thereto. — State  T. 
Brown,  83  A.  1083. 

RATL 

See  Carriers,  |  10. 

RATIFICATION. 

See  Work  and  Labor,  S  4. 

REAL  ACTIONS. 

See  Ejectment;    Partition;   Quieting  Title. 

REASONABLE  DOUBT. 

See  Criminal  Law,  |  789. 

RECEIVERS. 

See  Appeal  and  Error,  |  1022;  Brokers,  S 
33;  Corporations,  §|  252,  662.  621,  685;  Hus- 
band and  Wife,  §  294;  Judgment,  S  H'Zi; 
Mortgages,  S  iS&;   Railroads,  S  209. 

!•  HAT-nSB  AXIS  QRCUNBS  OF  RE- 
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IV.  ICAHAOEBIEirr    AHB    DIBFOSI- 
TIOH  OF   FROFEBTT. 

(D)  S«Ie    and    CQUveyance    or    RcdellTery 
of   Property. 

{  133  (Pb.)  Refusal  to  permit  filing  of  an  an- 
swer nunc  pro  tunc  to  a  rule  to  anow  cause 
why  a  receiver  should  not  make  a  private  sale 
held  proper.— Moore  t.  Thomas  Moore 'Distil- 
ling Co.,  83  A.  281. 

V.  AU.OWAXOE   Aia>   FATMEITT    OF 
OI.AIMS. 

S  153  (Md.)  Where  land  or  other  property 
is  under  the  control  of  a  court  of  equity  in  re- 
ceivership proceedings,  the  payment  of  taxes 
must  be  secured  through  the  authority  of  the 
court— Blaliistone  v.  State,  83  A.  151. 

Delinquency  tax  penalties  held  not  recover- 
able against  receivers  in  receivership  proceed- 
ings.—Id. 

RECEPTION  OF  EVIDENCE. 

See  Criminal  Law,  {{  667-676. 

RECORDS. 

See  Appeal  and  Error,  H  543-871 ;  Certiorari, 
«  S6,  69;  Courts,  g|  112,  113;  Criminal 
Daw,  If  292,  1114;  Dedication,  |  19;  Evi- 
dence, i  168;  Indictment  and  Information,  { 
11;  Judgment,  {  338;  Morteages,  §§  173- 
174,  183,  572;  Municipal  Corporations,  { 
641;   Prohibition;    Statutes,  U  2L7,  285. 

REDEMPTION. 

See  Mortgages,  {  683. 

REDUNDANCY. 

See  Pleading,  |i  22,  182,  355. 

REFERENCE. 

See  Constitational  Law,  <  814;  Equity,  t|  39&- 
402;    Jury,  |  26. 

m.   BEFORT  AHD  FIHDIN08. 

I  101  (Vt.)  A  recommittal  of  a  cause  to  a 
referee  will  not  be  granted  when  based  wholly 
on  the  faJlure  of  the  parties  to  anticipate  lines 
of  decision  as  to  the  correctness  of  which  no 

Siestion  is  made.— Roberts  y.  W.  H.  Hughes 
o.,  83  A.  807. 

REFORMATION  OF  INSTRUMENTS. 

See  Cancellation  of  Instruments;  Specific  Per- 
formance, I  39;   Trusts,  {  110. 

X.  RIGHT  OF  AOTIOir  AlfS  DEFENSES. 

I  19  (R.I.)  Where  it  conclusively  appeared 
that  by  mutual  mistake  a  deed  described  the 
wrong  property,  the  grantees  were  entitled  to 
have  It  retormed,  so  as  to  carry  out  the  origi- 
nal intention  of  the  parties.— Carroll  t.  Ryder, 
83  A.  845. 

n.  FROOEEDIHOS   AXS  REXJEF. 

1 32  (R.I.)  Orantees  who  had  no  knowledge 
of  a  mistake  in  a  deed  held  not  guilty  of  laches, 
though  they  brought  no  action  for  relief  until 
four  years  had  passed,  and  the  property  had 
l>een  attached  for  a  debt  of  the  grantors.— Car- 
roll T.  Ryder,  83  A.  845. 

REHEARING. 

See  Appeal  and  Error,  ||  832,  835;  New  Trial. 

REINSURANCE. 

See  Insurance,  |  784. 

RELATIVES. 

See  Judges,  i  42. 


RELEASE. 

X.  REQinSTTES  Ain>   VALXOTTT. 

S  13  (Conn.)  Anv  sum  paid  by  defendant  and 
received  by  the  plaintifF  in  fall  aatiafaction  of      | 
an  unliquidated  claim  for  personal  injnries  is 
a   valid   consideration   for   a   release.— Gborcb 
v.  Spicer,  83  A.  1115. 

m.  FXiEAsnro,  evidewce.  triaih 

Ain>   REVIEW. 

S  52  (Conn.)  Plaintiff,  in  an  action  for  per- 
sonal injuries,  held  not  entitled  to  claim  that 
a  release  was  obtained  from-  him  byjdefendant 
by  fraud,  where  be  did  not  speciallj  plead 
fraud.— Church  v.  Spicer,  83  A.  1115. 

RELEVANCY. 

See  Evidence,  I  99. 

RELIGIOUS  SOCIETIES. 

See  Charities:  Constitutional  Law,  i  84:  Stat- 
utes, i  226;   WilU,  S  15. 

f  24  (R.L)  Under  an  act  of  the  January  ses- 
sion, 1910  (Acts  1910,  p.  299),  alTecting  Six 
Principle  Baptist  Churches,  but  limiting  the  ef- 
fect to  those  which  have  been  affiliated  with  the 
General  Conference  created  in  1895,  the  court 
has  no  jurisdiction  over  a  church  which  became 
extinct  before  1895. — General  Six  Principle 
Baptist  Conference  of  Rhode  bland  ▼.  Bennett, 
83  A.  758. 

REMAINDERS. 

See  life  Estatea;   Taxation,  $  897;   Wills,  H 
624,  634. 

i  10  (Pa.)  A  contingent  remainder  can  ex- 
ist only  where  it  has  a  particular  estate  to  sup- 
port it,  and  with  the  destruction  of  the  particu- 
lar estate  the  contingent  remainder  necessarily 
falls.— In  re  Gunning^  Kstate,  83  A.  61. 

Contingent  remainders  created  by  will  heU  t» 
fall  on  the  failure  of  the  particular  estate  be- 
cause of  failure  of  the  condition  upon  which  it 
was  based.— Id. 

Where  a  gift  over  ia  limited  to  take  effect  on 
a  particular  event  and  the  opposite  or  alterna- 
tive of  that  event  happens,  the  subsequent  gift 
fails,  though  the  piior  gift  be  out  of  the  way. 
—Id. 


REMITTITUR. 


New  Trial,  | 


See  Appeal  and  Error,  {  91 
161. 

REMOVAL 

See  Officers,  |  69. 

Of  trustee,  see  Trusts,  {  167. 

RENT. 

See  Landlord  and  Tenant,  H  108,  233. 

REPAIRS. 

See  Charities,  H  13,  28,  33;  Landlord  and  Ten> 
ant,  i§  166,  169;  Master  and  Servant,  f|221. 
222,  280,  295;  Specific  Performance,  K  75, 
91. 

REPEAL 

See  Statutes,  {  168. 

REPLICATION. 

See  Equity,  |  212. 

REPORT. 

See  Appeal  and  Error,  {f  220,  870;  Bqmtr,  | 
410;   Witnesses,  S  330. 

REQUESTS. 

Fnr  instructions,  see  Criminal  Law,  I  834; 
Trial,  {{  268-261. 
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RESCISSION. 

See  Cancellation  of  Inatnimenta. 

RES  GEST^. 

See  Criminal  Law,  |  364;  EMdence,  ||  121-128. 

RESIGNATION. 

Se*  Schools  and  School  Districts,  |  139;  Trnsto, 
§  162. 

RES  IPSA  LOQUITUR. 

See  Master  and  Servant,  !  266. 

RES  JUDICATA. 

See  Judgment,  |{  540-720,  »60. 

RESOLUTIONS. 

See  Municipal  Corporations,  f  951 ;  School*  and 
School  Districts,  |  80. 

RESTRICTIONS. 

See  Corenants;    Deeds,  §§  171-176;    Wills,  I 
447. 

RESULTING  TRUSTS. 

See  Trusts,  ff  63%-80. 

RETAINER. 

See  Attorney  and  Client,  f  88. 

RETURN. 

See  Attachment,  |  322. 

REVENUE. 

See  Taxation. 

REVERSAL. 

See  Appeal  and  Error,  H  1170-1178. 

REVIEW. 

See   Appeal   and   Error;    Certiorari;    Criminal 
Law,  SS  1032-1186;  Wills,  |  371%. 

1 8  (Me.)  Petitioner,  beinif  prevented,  with- 
out his  own  fault,  from  taking  a  case  on  ex- 
ceptions from  the  superior  court  to  the  law 
court,  held  entitled  to  present  them  by  a  peti- 
tion for  review. — McDonough  v.  Blossom,  83 
A.  323. 

To  entitle  one  to  a  writ  of  review,  he  must 
show  that  Justice  has  not  been  done;  that  the 
consequent  injustice  was  through  fraud,  acci- 
dent, mistake,  or  misfortune;  and  that  a  fur- 
ther hearing  will  be  just  and  equitable.— Id. 

I  16  (Me.)  Where  one  asks  for  review  of  two 
actions,  he  should  present  a  petition  in  each  ac- 
tion; but,  where  the  same  facts  apply  to  both 
cases,  a  single  petition  may  be  discontinued  as 
to  one  of  the  causes,  without  prejudice,  and  a 
writ  of  review  issued  in  the  other. — McDonough 
T.  Blossom,  83  A.  323. 

REVOCATION. 

See   Dedication,    1   29;     Licenses,   {{   68,   63; 
Wills,  if  173-196,  222,  306. 

RIGHT  OF  WAY. 

See  Easements;    Railroads,   f  6& 

RISKS. 

See  Master  and  Servant,  {{  203-224,  238. 

RULES. 

See  Master  and  Servant,  {|^141,  243. 


RULES  OF  COURT. 

See  Equity,  |  263;    Stipulations. 

RUNAWAYS. 

See  Evidence,  fS  122,  474%,  635;  Highways, 
i  184. 

SAFE  PLACE  TO  WORK. 

See  Master  and  Servant,  f I  88,  101,  102,  103, 
112,  ISO,  186,  203,  286,  298,  821. 

SALARY. 

See  Master  and  Servant,  |§  31,  42,  80;  Money 
Received;  Municipal  Corporations,  |  1007; 
Taxation,  {  649;    Towns,  |  29. 

SALES. 

See  Appeal  and  Error,  |  1062;  Bankruptcy,  8 
268;  Brokers;  Conversion,  ||  6,  16;  Corpo- 
rations, §  149 ;  Damages,  J  6 ;  Dedication,  f 
19;  Deeds;  Estoppel,  |  68;  Executors  and 
Administrators,  {{  138,  148.  339,  386;  Food ; 
Frauds,  Statute  of.  f§  23,  76,  106,  110; 
Fraudulent  Conveyances,  {  187;  Good  Will, 
I  6;  Judgment,  i  622;  Judicial  Sales,  |  31; 
Malicious  Prosecntion,  If  26,  41;  Mortgages, 
H  338,  629,  644,  578;  Partition,  f  107;  Plead- 
ing, t  8 ;  Specific  Performance;  Taxation,  H 
692,  734 ;  Trespass;  Trial,  U  194,  296;  Ven- 
dor and  Purchaser;    Wills,  |  734. 

I.  BEQinSXTES  AND  TAIJDITT  Or 

OONTBAOT. 

f  3  (Md.)  Offer  to  sell  various  grades  of 
fertilizer  in  different  quantities  and  at  dif- 
ferent prices  provided  a  certain  quantity  was 
taken,  and  acceptance,  being  indefinite  as  to 
the  grades  and  amount  of  each  grade  of  fertiliz- 
er bought,  held  not  enforceable  against  buyers 
and  to  be  a  mere  option. — Parks  v.  Griffith  & 
Boyd  Co.,  83  A.  559. 

II.  OONSTRUCTIOir   OF   OONTItAOT. 

f7l  (Md.)  A  contract  giving  defendant  firm 
the  exclusive  right  to  sell  plaintiff's  harrows  in 
certain  territory  for  one  year,  and  containing  an 
order  from  defendant  for  a  certain  number  of 
them,  did  not  require  plaintiff,  after  delivery  of 
such  number,  to  sell  others  be.vond  the  reasonable 
needs  of  the  firm's  trade  during  such  period. — 
Rawlings  v.  Duane  H.  Nash,  83  A.  646. 

1 72  (N.J.)  If  a  contract  for  the  purchase  of 
a  machine  does  not  require  the  purchaser  to  pay 
until  it  operates  to  his  satisfaction,  he  need  not 
accept  and  pay  for  it  until  he  is  satisfied,  un- 
less the  dissatisfaction  is  based  on  a  reason 
not  connected  with  its  operation  or  is  fraud- 
ulent, though  his  dissatisfaction  may  be  to  some 
extent  unreasonable. — Potter  Printing  Press  Co. 
v.   Newark  Daily  Advertiser  Pub.   Co.,  83  A. 


IV.   PERFORMAirCE    OF    OOHTRACT. 

(O  Deli'rery  »iid  Aeeeptanee  of  Goods. 

i  181  (N.J.)  In  an  action  for  the  price  of  a 
printing  press  where  plaintiff  sought  to  excuse 
delay  in  installing  the  press  on  the  ground  of 
interference   with   the    work    by    defendant,    a 
question  whether,  before  the  contract  was  sign- 
ed, any   representative  ot  p\a.Vttt\ff  visited  the. 
premises  hrli  ptopertjf  excludeA.— Potter  Print- 
ing Press  P«   V.  NewMk  DaW^  \4vertwer  Pub. 
Co.,  83^^.  . 
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Potter  PrinHng  Press  Co.  v.  Newark  Daily  Ad- 
vertiser Pub.  Co.,  83  A.  969. 

In  an  action  for  the  price  of  a  printing  press, 
thoagh  the  defendant  was  not  called  upon  to 
accept  the  press  until  its  operation  was  satis- 
factory, It  was  not  error  to  refuse  to  direct  a 
verdict  for  defendant  where  there  was  evident* 
raising  the  question  whether  the  right  of  de- 
fendant to  have  a  satisfactory  operation  had 
not  been  waived. — Id. 

VI.  WARBANTIES. 

|262'/2  (N.J.)  One  contracting  to  sell  from 
700  to  800  tons  of  old  Iron  ship  plates,  to  be 
all  the  iron  plate  taken  off  the  steamboat  being 
dismantled,  impliedly  warrants  that  the  vessel 
will  produce  at  least  700  tons.— Pope  v.  Fergu- 
son, 83  A.  353. 

§263  (N.J.)  The  rule  that,  on  sale  of  per- 
sonalty, the  vendor  warrants  the  title  to  be  un- 
incumbered, does  not  apply  where  the  vendee 
knows  of  the  incumbrance,  and  it  is  evident 
that  neither  of  the  parties  contemplated  the 
conveyance  of  an  unincumbered  title. — Dreis- 
bach  T.  Eckelkamp,  83  A.  175. 

VII.  REMEDIES    OF    SEIXEB. 

(BO  Aotloms  for  Priee  or  Valve. 

f  364  (N. J.)  In  an  action  for  the  price  of  a 
printing  press,  an  instruclion  as  to  waiver  of 
clause  requiring  it  to  be  satisfactory  to  de- 
fendant by  letters  claiming  damages  under  war- 
ranty held  not  erroneous.— Potter  Printing 
Press  Co.  v.  Newark  Daily  Advertiser  Pub.  Co., 
83  A.  969. 

Vin.   REMEDIES    OF    BUYER. 
(C)  Actions  for  Breach  of  Contract. 

S404  (N.J.)  A  purchaser  who  is  not  bound 
to  accept  until  he  is  satisfied  with  the  operation 
of  a  machine  must  either  rescind  and  offer  to 
surrender  the  machine  or  accept  it  and  rely  for 
his  remedy  on  recovery  of  damages. — Potter 
Printing  Press  Co.  ♦.  Newark  Daily  Advertiser 
Pub.  Co.,  83  A.  969. 

§  405  (N.J.)  Where  a  buyer  agreed  to  sell  the 
goods  to  a  third  person  on  certain  conditions, 
he  did  not  thereby  assign  the  contract  of  sale, 
but  merely  resold  the  goods  bought,  and  he 
could  sue  the  seller  for  breach  of  contract. — 
Pope  V.  Ferguson,  83  A.  353. 

1418  (N.J.)  Under  P.  L.  1907.  p.  336,  t  67, 
a  buyer's  measure  of  damages  for  the  seller's 
failure  to  deliver  goods  is  the  difference  be- 
tween the  contract  price  and  the  market  price 
at  the  time  the  delivery  ought  to  have  been 
made. — Pope  v.  Ferguson,  83  A.  353. 

The  court  in  construing  P.  L.  1907,  p.  311, 
relating  to  sales,  must  avoid  such  a  construc- 
tion as  will  throw  the  statute  out  of  harmony 
with  rules  of  law  generally  prevailing,  and  the 
court  must  ascertain  whether  there  is  any  gen- 
erally accepted  rule  prescribing  the  measure  of 
damages  for  failure  to  deliver  goods  sold  where 
the  buyer  has  contracted  to  resell  before  ap- 
plying the  exception  declared  in  section  67  of 
the   act. — Id. 

Under  P.  L.  1907,  p.  336,  §  67,  a  buyer  who 
contracts  to  resell  the  goods  held  entitled  to 
recover  for  the  seller's  failure  to  deliver  the 
difference  between  the  contract  price  and  the 
'market  value  at  the  time  the  delivery  ought  to 
have  been  made. — Id. 

(D)  Actions  «Bd  Connterclalms  tor  Breacli 
of  WarrautT.  • 

§  428  (Del.Super.)  In  an  action  for  the  price 
of  mortar,  it  was  proper  for  defendant  to  al- 
lege and  prove  that  the  mortar  was  not  suit- 
able for  the  purpose  for  which  he  bought  it, 
and  that  it  was  of  no  value  to  him. — Jones  v. 
Charles  Warner  Co.,  83  A.  131. 


SATISFACTION. 

See  Payment. 

SCHEDULE. 

See  Damage^  |  124. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Mandamus,   |  76;    Taxation,   |  40;    Wit- 
nesses, {  330. 

n.  FTTBUCO  SCHOOLS. 

(C)  GoTemment,    Ofllcera,  and    Dtatrlet 
Meetinss- 

146  (Md.)  Acts  1896,  c.  275,  H  16-18,  re- 
lating to  a  particular  school  in  a  county,  and 
providing  for  the  appointment  of  trustees,  and 
the  mode  of  filling  vacancies,  held,  not  repeaM 
by  Code  Pub.  Gen.  Laws  1904,  art  77.  H  7,  27. 
— Board  of  School  Com'rs  of  Anne  Arundel 
County  T.  Henkel,  83  A.  89. 

(D)  District  PropertT.  (Contracts,  and 
Uablllttes. 

t69  (Pa.)  Board  of  school  directors  held  to 
have  abused  its  discretion  in  relocating  a 
school,  so  that  a  court  of  equity  has  jurisdic- 
tion to  interfere  by  injunction  for  protpciion 
of  the  public— Lamb  v.  Redding,  83  A.  36'2. 

§  80  (N.J.)  Where  there  is  no  direct  proof 
that  School  Law,  art.  6,  had  been  adopted  by 
vote  of  an  incorporated  town,  but  a  resolution 
of  the  board  of  education  for  the  building  of  a 
schoolhouse  was  passed,  subject  to  the  approval 
of  the  board  of  estimate,  it  will  be  deemed  that 
that  article  governed. — Kay  v.  Board  of  Educa- 
tion of  Kearny,  83  A.  954. 

Where  a  public  board,  required  to  award  a 
bid  to  the  lowest  responsible  bidder  after  ad- 
vertisement, allows  bidders  to  furnish  plans  and 
specifications,  all  bidders  were  not  made  ac- 
quainted with  the  specifications  in  their  en- 
tirety, and  the  opportunity  to  bid  afforded  by 
definite  specifications,  open  to  all  bidders,  was 
not  given. — Id. 

A  public  board,  charged  with  the  duty  of 
awarding  a  contract  for  public  work  to  the  low- 
est responsible  bidder,  will  not  hart  discharged 
its  duty  where,  after  bids  have  been  opened,  it 
agrees  with  the  then  lowest  bidder  to  diminish 
the  amount  of  the  work  in  consideration  of  a 
reduction  of  the  bid. — Id. 

(B) 'District  Debt,  Seenrities,  and  Tax- 
ation. 

{99  (Me.)  Pub.  Laws  1909,  c.  177,  anthor- 
izing  taxation  for  common  school  purposes,  htli 
not  invalid  on  the  theory  that  the  town  can  re- 
lieve itself  from  local  taxation  for  purposes  oth- 
er than  school  purposes. — Sawyer  v.  Gilmore. 
83  A.  673. 

Pub.  Laws  1909,  c.  177,  authorizing  taxation 
for  common  school  purposes,  held  not  violative 
of  Const,  art.  8,  because  section  6  of  the  act 
permits  sums  received  from  the  state  under  dis- 
tribution to  be  raised  by  the  municipalities  with- 
in Rev.  St.  c.  15,  §  13,  as  amended  by  Pub. 
I.AWS  1909,  c.  128.— Id. 

Const,  art.  8,  which  prorides  that  the  Legis- 
lature shall  require  the  several  towns  to  make 
suitable  provision  at  their  own  expense  for  the 
support  of  public  schools,  is  mandatory,  and  not 
prohibitory;  there  being  no  remedy  on  the  Leg- 
islature failing  or  refusing  to  legislate. — Id. 

The  word  "suitable,"  within  Const,  art.  & 
which  requires  the  Legislature  to  require  towns 
to  make  suitable  provision  for  common  schools 
at  their  own  expense  is  an  elastic  term,  de- 
pendent upon  the  necessities  of  changing  times, 
and  subject  to  the  Legislature's  discretion  to 
determine  what  is  suitable. — Id.  * 

Pub.  Laws  1909,  c.  177,  authorizing  general 
state  taxation  for  common  school  purposes,  is 
not  unconstitutional,  because  under  the  prac- 
tical workuigs  of  the  act  the  towns  of  the  state 
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are  not  required  to  nlae  a  nniform  amount  per 
capita.— Id. 

S  103  (Pa.)  After  the  passage  of  Act  May  18, 
1911  (P.  L.  309),  known  as  the  "School  Code,*' 
school  boards  In  levying  school  taxes  for  the 
year  1911  were  bound  to  levy  them  iif  accord- 
ance with  the  School  Code,  and  not  with  the 
law  as  it  existed  prior  to  the  approval  of  such 
code. — Stevenson  v.  Henderson,  83  A.  295. 

(Q)  Teachers. 

8  139  CN.J.Sup.)  The  supervising  principal  of 
a  school  district  tendered  her  resignation  to 
take  effect  April  Ist.  On  March  31st  the 
board  decided  not  to  accept  the  resigftation, 
and  so  notified  her  April  1st.  On  April  3d 
the  board,  whose  membership  had  been  changed 
without  notice,  accepted  the  resignation.  Held, 
that  such  action  was  void  because  the  resig- 
nation was  not  then  pending  and  no  opportun- 
ity to  be  heard  was  afforded  such  principal. — 
Nicholson  v.  Board  of  Education  of  Swedesboro 
Dist..  83  A.  488. 

SCIRE  FACIAS. 

See  Mortgages,  §  441. 

SEALS. 

See  Dedication,  1 19. 

SECONDARY  EVIDENCE. 

See  Evidence,  fi  158,  185. 

SENTENCE. 

See  Constitational  Law,  |  270;  Criminal  Law, 
I  1210. 

SEPARATE  ESTATE. 

See  Husband  and  Wife,  {  129. 

SERVANTS. 

See  Master  and  Servant. 


See  Process. 


SERVICES. 
SERVITUDE. 


See  Easements;   Eminent  Domain,  ||  119,  203; 
Mines  and  Minerals,  §  55. 

SET-OFF  AND  COUNTERCLAIM. 

See  Appeal  and  Error,  H  78,  151;    Courts,  | 
160;   Justices  of  the  Peace,  i  130. 

SETTING  ASIDE. 

See  Judgment,  H  67,  68, 162,  163,  338-392,  416. 

SETTLEMENT. 

See  Executors  and  Administrators,  |f  490-510, 
532;   Payment;   Release. 

SEXUAL  INTERCOURSE. 

See  Divorce,  {  49. 

SHIPPING. 

See  False  Imprisonment,  |  IB. 

SHOWS. 

See  Theaters  and  Shows. 

SIGNALS. 

See  Railroads,  i  347. 

SIGNATURES. 

See  Bonds,  |  132;   Evidence,  H  353.  423;   Ex- 
ceptions, Bill  of.  t  38;  Wills,  H  140,  302. 


SLANDER. 

See  libel  and  Slander. 

SLEEPING  CARS. 

See  Oarrien,  H  413,  417. 

SPECIAL  UWS. 

See  Statutes,  |{  77,  80. 

SPECIFICATIONS. 

See  Contracts,  {  44. 

SPECIFIC  PERFORMANCE. 

See  Judgment,  i  619. 

I.  NATVBE  AinO  OBOUKD8  OF  BEM> 
EDT  IK  OEKERAI.. 

{  10  (N.J.Ch.)  Specific  performance  of  a  con- 
tract to  purchase  three  lots  will  not  be  decreed 
as  to  two,  where  the  title  to  one  of  the  lots  i» 
defective.— Gosman  v.  Pfistner,  83  A.  781. 

IX.  CONTBAOTB  EITFOKOEABLE. 

{29  (N.J.Ch.)  Where  H.  contracted  to  sell 
a  portion  of  his  shares  in  a  corporation,  but  re- 
fused to  sell  aU  of  bis  interest,  because  he  did 
not  desire  to  sever  his  connection  with  the 
corporation,  the  contract  was  not  susceptible 
of  specific  performance;  the  snbject-matter 
being  indeterminate. — Sheehan  ▼.  Humphreys^ 
83  A.  189. 

1 39  (Pa.)  Though  parol  evidence  may  be  in- 
troduced to  vary  a  written  sale  of  land  on  the 
ground  of  fraud,  accident,  or  mistake,  and  the 
contract  reformed,  it  will  not  be  specifically 
enforced. — Safe  Deposit  &  Trust  Co.  of  Pitts- 
burg V.  Diamond  Coal  &  Coke  Co.,  83  A.  54. 

875  (Pa.)  Equity  held  without  jurisdiction 
to  compel  specific  performance  of  a  contract  by 
a  street  railway  company  based  on  an  ordi- 
nance, to  repair  streets  to  the  extent  that  it 
was  liable  under  the  ordinance. — City  of  Pitts- 
burgh V.  Pittsburgh  Rys.  Co.,  83  A.  67. 

m.   GOOD  FAITH  AND  DUiIOENOE. 

i  91  (Pa.)  A  demand  on  a  street  railway 
company  to  repair  certain  streets  held  not  a 
condition  precedent  to  the  maintenance  of  a 
bill  in  equity  to  compel  such  repairs. — City  of 
Pittsburgh  v.  Pittsburgh  Rys.  Co.,  83  A.  67. 

{101  (NJ'.Ch.)  A  vendor  in  a  contract  stip- 
ulating for  the  payment  of  the  price  in  in- 
stallments, and  for  a  forfeiture  on  default,  Aeld 
to  have  waived  his  right  to  claim  a  forfeiture 
by  receiving  payments  at  irregular  intervals 
and  after  default,  and  the  purchaser  •held  en- 
titled to  specific  performance  on  payment  of 
balance  due. — Baerenklau  v.  Peerless  Realty 
Co.,  83  A.  375. 

rv.  PBOCEEDIKOS   AIOl    KEUEF. 

{  127  (Vt)  Having  jurisdiction  to  compel 
specific  performance  of  an  agreement  to  reduce 
an  oral  contract  relating  to  land  to  writing, 
held,  that  equity  would  retain  jurisdiction  tO' 
compel  an  accounting  pursuant  to  the  agree- 
ment—Cunningham V.  Blanchard,  83  A.  469. 

SPEED. 

See  Street  B^l**'^*''  **  ^^'  ^* 
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STATEMENT. 

See  Appeal  and  Error,  gg  548,  742. 

STATES. 

See  BaBtarda,  J  86 ;  Carriers,  |  10;  Conatitn- 
tional  Law,  g|  50,  63,  64,  70;  Eminent  Do- 
main, {{  18,  66,  67:  Municipal  Corporations, 
{  64;  Statutes,  tt  il7,  285;  Towns,  g  16. 

VI.  ACTIONS. 

S2I5  (N.J.Sup.)  In  an  action  for  a  penalty 
under  the  Tenement  House  Act,  the  board  of 
tenement  bou86  supervision  created  bj  section 
203,  being  a  state  agency,  is  not  liable  for 
costs. — Board  of  Tenement  House  Supervision 
of  New  Jersey  v.  Schlecbter,  83  A.  783. 

In  the  matter  of  the  liabiLty  of  the  board  of 
tenement  house  supervision  for  costs  in  an  ac- 
tion for  a  penalty,  Practice  Act,  I  242,  applies 
to  district  courts,  as  provided  by  District  Court 
Act  1898,  g  68.— Id. 

STATUTES. 

See  Frauds,  Statute  of;  Limitation  of  Actions. 
For  statutes  relating  to  particular  subjects  see 
the  various   specific   topics. 

I.  ENAOTHENT,  BEQVISITES,  AND 
TAUDITT  IN  OENEBAI.. 

g  64  (DeLSup.)  If  26  Del.  Laws,  c.  189,  au- 
thorizing boolevard  corporations  to  condemn 
land  for  boulevard  pnrposes,  does  exempt  such 
corporations  from  devoting  the  land  to  public 
purposes  indefinitely,  it  is  to  that  extent  only 
invalid.— Clendaniel  v.  Conrad,  83  A.  1036. 

H.   OENEBAI.  AND   SPEOIAI.   OR  I.O< 
OAIi  I.AW8. 

g73  (Pa.)  Act  May  5,  1911  (P.  I/.  198),  Oh 
tablishing  a  county  court  in  Allegheny  county, 
held  not  violative  of  Const  art.  5,  g  26,  requir- 
in|[  laws  relating  to  courts  to  be  general  and  of 
uniform  operation. — Gottschall  v.  Campbell,  83 
A.  286,  293. 

That  the  procedure  provided  by  Act  May  5, 
1911  (P.  L.  p.  198),  for  the  county  court  of 
Allegheny  county  differs  from  that  in  the  com- 
mon pleas,  does  not  lay  the  act  open  to  the 
objection  that  it  is  not  uniform. — Id. 

g  77  (Del.Sup.)  A  law  having  a  uniform  op- 
eration as  to  all  persons  uniformly  situated  is 
a  general  and  not  a  special  law. — Clendaniel  v. 
Conrad,  83  A.  1036. 

To  render  the  classification  of  subjects  of  leg- 
islation valid,  it  must  not  be  arbitrary  or  un- 
reasonable, but  must  be  a  real  classification, 
resting  upon  some  difference  bearing  a  reason- 
Able  and  just  relation  to  the  act  in  respect  to 
which  the  classification  is  proposed. — Id. 

g80  O^eLSup.)  26  Del.  Laws,  c.  189,  rela- 
tive to  boulevards  and  boulevard  corporations, 
held  to  be  a  general  and  not  a  special  law,  and 
hence  not  to  violate  Const,  art.  9,  g  1,  nor  ar- 
ticle 2,  g  19.— Clendaniel  v.  Conrad,  83  A.  1036. 

That  a  statute  framed  in  general  terms,  au- 
thorizing the  organization  of  a  class  of  corpo- 
rations, was  passed  at  the  instance  and  request 
of  an  individual,  who  gave  the  Legislature  as- 
surance that  he  would  organize  such  a  corpo- 
ration, does  not  render  it  a  special  law. — Id. 

g  93  (N.J.Sup.)  Act  April  27,  1911  (P.  L.  p. 
612),  excluding  from  its  operation  those  cities 
where  boards  of  education  consist  of  less  than 
nine  members,  is  unconstitutional  because  of 
tlie  improper  classification. — Sheridan  v.  Lanlc- 
ering,  83  A.  641. 

g  93  (Pa.)  Act  May  6,  19U  (P.  U  198),  es- 
tablishing county  court  in  Allegheny  county, 
held  not  violative  of  Const,  art.  3,  g  7,  though 
it  would  be  local  and  special  but  for  constitu- 
tional classification  of  Allegheny  county  as  a 
distinct  division.— Oottschall  v.  CampbelL  83  A. 
286,  288. 


g  101  (N.J.Snp.)  P.  L.  1911,  p.  444,  protect- 
ing exempt  firemen  from  removal  from  any  of- 
fice except  for  cause,  and  after  opportunity 
to  be  heard,  is  not  a  violation  of  Const,  art. 
4,  g  7,  par.  ll,  sul>d.  6,  relating  to  the  passage 
of  local  acts. — McGrath  r.  Cit7  of  Bayonne. 
83  A.  780. 

ni.  SUBJECTS  AND  TITIX8  OF  ACTS. 

g  107  (DeLSup.)  Under  Const,  art  2.  g  ItS. 
an  act  does  not  embrace  more  than  one  subject, 
unless  the  matters  covered  are  incongmous  aod 
diverse  to  each  other.— Clendaniel  v.  Conrad. 
83  A.,4036. 

The  inclusion  in  one  act  of  provisJons  relat- 
ing directly  or  indirectly  to  the  same  subj^t 
which  ate  naturally  connected  with  and  not  for- 
eign to  the  subject  expressed  in  the  title,  doe? 
not  violate  Const,  art.  2,  g  16.— Id. 

An  act  providing  for  the  organization  of  a 
corporation  may  include  provisions  relating  "> 
its  operation,  reflation,  control,  and  maint-'- 
nance,  without  violating  Const,  art.  2,  i  1(1— 
Id. 

26  Del.  Laws,  c.  189,  relating  to  the  con- 
struction of  boulevards  by  boulevard  corpora- 
tions, held  not  to  embrace  more  than  one  sub- 
ject, contrary  to  Const,  art  2,  g  16,  because  it 
provides  that  a  part  of  the  boulevard  shall  br 
conveyed  to  and  maintained  by  the  state,  and 
the  remainder  shall  belong  to  and  be  under  the 
care  of  a  boulevard  corporation. — id. 

26  Del.  Laws,  c.  189,  relating  to  the  con- 
struction of  boulevards  by  boulevard  corpora- 
tions, held  not  to  embrace  more  than  one  sub- 
ject, contrary  to  Const,  art.  2,  g  16,  becau.v  it 
provides  for  exemption  from  taxation  of  ptoi>- 
erty  of  such  corporations. — Id. 

g  107  (Md.)  Where  several  sections  of  a  stat- 
ute refer  to  and  are  germane  to  the  same  s!ul>- 
ject-matter  which  is  described  in  the  title,  tlii- 
statute  embraces  but  a  single  subject  .within 
Const,  art  3,  g  29.— SUte  v.  Loden,  83  A.  m*. 

g  107  (Pa.)  Act  April  27.  1909  (P.  L.  1S2). 
entitled,  "An  act  to  amend  the  act  of  1907  t-y 
permitting  husband  and  wife  to  testify,  and 
providing  for  the  method  of  service  of  pro- 
cess," amending  act  of  May  23,  1907  (P.  I. 
227),  is  not  invalid  as  containing  more  than 
one  subject  in  its  title.— Erdner  v.  Erdner,  s-" 
A.  420. 

g  109  (N.J.)  Under  requirement  of  tbe  Con- 
stitution that  the  object  of  an  act  must  be  ex- 
pressed in  its  title,  the  object  expressed  must 
give  notice  of  the  effect  of  the  legislation  tu 
one  conversant  with  the  existing  state  of  tk>- 
law,  and  the  validity  of  the  title  is  not  to  W 
determined  by  nice  distinctions  of  etymology  nr 
definitions  of  words. — Sawter  v.  Shoenthal,  ^o 
A.  1004. 

g  109  (N.J.Sup.)  Under  Const  art  4.  g  7. 
par.  4,  requiring  the  subject  of  every  law  to  >■ 
expressed  in  its  title,  the  title  must  be  broa<'. 
enough  to  express  the  general  object  sought  t.> 
be  accomplished,  being  a  restriction  npoo  tb' 
enacting  part  of  the  law. — Patterson  t.  Clo*.-. 
83  A.  233. 

The  amendment  of  the  title  of  a  statute  whii^h 
was  invalid,  because  its  title  did  not  exprr<^ 
certain  subjects  included  in  the  body  of  th- 
statute,  so  as  to  include  such  subjects  tbereia 
would  not  render  the  amended  statute  consti- 
tutional.— Id. 

g  113  (DeLSup.)  26  Del.  Laws,  c.  189. 
amending  the  general  corporation  law.  by  au- 
thorizing the  organization  of  boulevard  corp" 
rations,  held  not  to  violate  Const  art  2.  g  1>> 
by  containing  more  than  one  subject,  part  ■<{ 
whi(^  ai«  not  germane  to  its  titl^or  the  titlr 
of  the  general  corporation  law.— Clendaniel  v. 
Conrad,  83  A.  1036. 

g  1 14  (Md.)  Acta  1910,  c.  698,  regnlatinc  bmt 
ing  picture  machine  operators,  entitled,  "An  a- 1 
to  add  a  new  article  to  the  Code  of  Public 
Local  Law*,  to  be  known  aa  'moving  picture 
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macl)in.e  operaton.'  subtitle  'Baltimore  Citr,'  aod 
be  numbered,"  held  not  in  conflict  witli  Const, 
art.  3,  I  29.— State  t.  Loden,  83  A.  564. 

I  115  (Pa.)  Act  April  1,  1900  (P.  L.  87),  en- 
titled "An  act  to  amend  section  1  of  -  an  act 
entitled  'An  act  relating  to  descent  and  distribu- 
tion of  '  the  estates  of  intestate;^,'  passed  and 
approved  April  8,  1833  (P.  L.  315).  deening  and 
declaring  the  interest  that  shall  descend  to  and 
vest  in  the  surviving  husband  or  wife  of  such 
intestate,"  is  not  inadequate  in  title,  though 
construed  as  applying  to  estates  of  intestates 
in  which  the  widow  elects  to  take  against  the 
will.— In  re  Gnonthoer's  Estate,  S3  A.  617. 

{121  (N.J.)  The  Utie  to  Act  1909  (P.  L.  p. 
304),  relating  to  collateral  inheritance  taxes, 
sufficiently  states  the  object  of  the  legislation. 
— Snwter  v.  Shoenthal,  S3  A.  1004. 

S  121  (Pa.)  Act  May  6.  1887  (P.  L.  79),  "Ad 
act  to  provide  for  the  better  collection  of  col- 
lateral inheritance  tax."  is  not  unconstitutional, 
on  the  ground  that  its  title  fails  to  give  suffi- 
cient notice  of  the  provisions  of  section  3,  re- 
lating to  time  for  payment  of  the  tax. — In  re 
Jewell's  Estate,  83  A.  610. 

i  125  (N.J.Sup.)  Act  March  20.  1002  (P.  L. 
p.  65),  entitled  "An  act  to  reduce  the  number 
of  members  of  the  boards  of  chosen  freeholders 
in  counties  of  this  state,  and  to  fix  the  sal- 
aries and  provide  for  the  election  of  the  mem- 
bers of  said  boards,"  section  6,  held  to  violate 
Const  art.  4,  i  7,  par.  4,  requiring  the  subject 
of  every  law  to  be  expressed  in  its  title,  be- 
cause containing  a  provision  changing  the  term 
oT  office  of  certain  freeholdRrs.— Patterson  v. 
Close,  83  A.  233. 

TV.   AMENDMEHT,  REVISXOIT.  AKB 
CODIFICATION. 

{141  (Pa.)  Const,  art.  3,  {  6,  relating  to  re- 
publication of  statutes  revived,  amended,  ex- 
tended, or  conferred,  does  not  apply  to  Act 
April  1,  1909  (P.  L.  87),  amending  Act  April  S. 
ls;J3  (P.  li.  315)  f  1,  since  said  act  refers  to 
the  general  law  in  force  at  the  time,  and  not 
to  any  particular  statutes.— In  re  Guenthocr's 
Kstate,  83  A.  617. 

Where  an  amending  statute  makes  reference 
to  the  law  generally  governing  the  particular 
subject,  and  not  to  any  specific  act  or  part 
th<-reof,  the  reference  means  the  law  at  the 
time  the  emergency  arises,  and  there  is  no  dis- 
tinction between  acts  referring  to  procedure 
and  acts  affecting  substantive  rights.— Id. 

V.  BEPEAI.,     SUSPEWSION.    EXPIBA. 
TION,  ASH  KEVTVAI.. 

i  159  (Md.)  Repeal  by  mere  implication  is 
not  favored;  and  it  is  only  where  two  statutes 
are  clearly  not  susceptible  of  standing  together 
under  any  reasonable  construction,  that  such 
repeal    will    be    declared.— Board    of    School 


Com'rs  of  Ann«  Arundel  County  ▼.  Henkel,  83 
A.  89. 

VI.  CONSTXtlTCTXON    AND    OPERA- 
TION. 

(A)  General    Rules    at   Constractlon. 

g  181  (N.H.)  Statutes  are  to  be  so  construed 
as  to  avoid  an  absurd  or  unreasonable  construc- 
tion.—Glover  V.   Baker,   83   A.  916. 

I  182  (N.H.)  A  statute  must  be  so  construed 
as  to  carry  out  the  intention  of  the  Legisla- 
ture,' and  to  accomplish  this  the  letter  of  a  stat- 
ute may  be  restrained  or  enlarged  by  equitable 
construction,  or  it  may  be  construed  contrary  to 
the  letter.— Glover  v.  Baker,  83  A.  916. 

i  205  (N.H.)  In  the  construction  of  statutes 
all  parts  of  the  act  must  be  construed  together. 
—Glover  v.  Baker,  83  A.  916. 

{217  (Del.Sup.)  In  a  proper  case,  reference 
may  be  had  to  the  message  of  the  Governor, 
and  other  matters  constituting  a  part  of  Uie 
legislative  record,  In  connection  with  a  bill,  to 
aid  the  court  in  ascertaining  its  real  object. — 
Clendaniel  v.  Conrad,  83  A.  1036. 

{217  (N.H.)  In  the  construction  of  a  stat- 
ute, the  history  of  legislation  upon  the  sub- 
ject, the  circumstances  under  which  the  act  was 
adopted,  and  the  other  provisions  accompanying 
it,  are  competent  evidence.— Glover  v.  Baker, 
go  X    916. 

1226  (n!h.)  Pub.  St.  1901,  c.  152,  {  10,  lim- 
iting the  income  from  gifts  to  religious  socie- 
ties, held  not  derived  from  the  mortmain  act 
(9  Geo.  II,  c.  36),  and  hence  that  the  English 
decisions  interpreting  that  act  bad  no  bearing 
on  ita  construction.— Glover  t.  Baker,  83  A. 
916. 

§226  (R.I.)  Where  a  foreign  statute  judicial- 
ly construed  is  adopted,  the  construction  given 
to  it  in  the  foreign  jurisdiction  will  be  adopt- 
ed.—Rhode  Island  Hospital  Trust  Co.  v.  Dun- 
nell,  83  A.  858. 

(B)  Particnlar   Classes  of   Ststntes. 

{235  (R.I.)  Gen.  Laws  1909,  c.  238,  creat- 
ing the  Metropolitan  park  commission,  witU 
power  to  acquire  and  make  available  to  the 
public  open  spaces  for  exercise  and  recreation, 
by  purchase  or  condemnation,  held  an  exercise 
of  the  police  power,  to  be  liberally  construed. 
—In  re  Opinion  of  the  Justices,  83  A.  3. 

{  241  (Conn.)  A  penal  statute  must  be  strictly 
construed,  and  the  court  cannot  apply  it  to 
cases  not  within  the  obvious  meaning  of  its 
language.— State  v.  Penner,  83  A.  625. 

Vn.  PUBABINO   ANB   EVIDENCE. 

{ 285  (Del.Sup.)  Legislative  journals  consid- 
ered, and  held,  that  26  Del.  Laws,  c.  189,  was 
constitutionally  enacted ;  the  enrolled  bill  be- 
ing the  one  passed  by  the  Legislature. — Clen- 
daniel V.  Conrad,  83  A.  1036. 
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i  2701.  Amended  by  Laws 
1903,  ch.  78;   Laws  1905, 

ch.    19 625 

(  3840 215 

i  4550 628 

SPECIAL  LAWS. 
Vol.  16,  p.  490 629 

LAWS. 

1903,  ch.   78 625 

1905,  ch.    19. 625 

DEIJIWARE. 

CONSTITUTION. 

Art.  1,  §  8 1036 

Art.  2,  i§  16,  10 1036 

Art  9,  §  1 1036 

REVISED    CODE    1852    AS 
AMENDED  TO  1893. 

Page  375,  ch.  48,  S  12...  1084 
Page  744   (14   Del.   Laws, 

ch.  93,  g  8) 131 

Page  750,  ch.  99,  |  17 1084 

Page  789,   ch.   106,  §  4. .  935 

LAWS. 

1887-89,  ch.  93,  §  1 IM 

1906-07,   ch.   221 034 

1909,  ch.    247 10.33 

1911,  ch.    189 10.36 

1911.  ch.  189,  §§  142,  158, 
161,   168 ia36 

MAINE. 

CONSTITUTION. 

Art.  8   673 

Art.  0,  !  8 673 

REVISED  STATUTES  1903. 

Ch.  9,  i  13,  par.  1 663 

Ch.  9,  i  13,  par.  1.    Amend- 
ed by  Laws  1909,  ch.  4  670 
Ch.  16,  §  13.    Amended  by 

Laws  1909,  ch.  128 673 

Ch.  29,   §  49 700 

Ch.  104,   §§   14,   15 4.T5 

Ch.  133,   §  19 1106 

LAWS. 

1907  (Priv.  &  Sp.)  ch.  159. 
Amended  by  Laws  1909 
(Priv.  &  Sp.)  ch.  117. . .  7a3 

1909,  ch.   4 670 

1909,  chs.   128,  177 673 

1909,  ch.  177,  S  6 673 

1909  (Priv.  &  Sp.)  ch.  117  793 


MARTIJUTD. 

CONSTITUTION. 

Declaration      of     Rjghts, 

arts.   8,   23 564 

Art.  3,  S  20 564 

Art.  4,  17 87 

CODE  OF  PUBLIC  GENER- 
AL  LAWS   1904. 

Art.  5,  8  9 389 

Art  5,   i   17 5.59 

Art  5,  §  40 166 

Art.  16,  §  129 258 

Art  16,  §§  231,  232 1092 

Art  16,    8    235 145 

Art.  21,  J  30 347 

Art  23,  I  210 149,  715 

Art  23,  I   223 149 

Art  23,  S  411 670 


Art.  26,  f  17 341 

Art.  27,  I  446 1030 

Art  46,  ii  27,  30 258 

Art.  75,  Sf  12,  13 341 

Art.  75,  g  71 1025 

Art  77,  n  7.  11,  27 89 

Art.  93,    I   67 87 

Art  93,  §  133 258 

Art  93,    §   234 87 

Art  93,  8  318 45 

Art  93,   §§  331-339,  341, 
842 446 

LAWS. 

1786,  ch.    11 889 

1896,  ch.  275,  gg  16-18. .     89 

1904,  ch.  584,  g  11 80 

1908,  ch.  240,  gg  41,  54.  .1023 

1908,  ch.  240,  {  67 570 

1908,  ch.  809 570 

1910,  ch.   693 664 
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Ch.  152,  gg  2,  10 916 

Ch.  175,  §g  3-5 124 

Ch.  182,  8  2 916 

Ch.  186,  8  1 916 

Ch.  225,  g   11 515 

LAWS. 

1897.  ch.  63.  g  11 916 

1899,  ch.   100.   gg  1,  2...  128 

1901,  ch.  16,  g  2 916 

1903,  ch.  95,  gg  12,  14...  613 
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CONSTITUTION. 

Art.  4   31 

Art.  4,  g  7,  par.  4 233 

Art.  4,  g  7,  par.  11,  subd. 
5   780 

GENERAL  STATUTES  1895. 

Volume  2. 

Page  1403,  et  seq 485 

Page  2017,  g  26 880 

Page  2112,  g  47 964 

Page  2329    772 

Volume  8. 
Page  2640,  8  46 991 
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1910. 

Volume  1. 

Pages  59,  62,  gg  13,  15, 

16,  35,  37,  .38 961 

Pages  ^0,  244,  gg  28,  31  639 

Volume  2. 

Page  1523,  8  29 195 

Page  ia34,  8  44 186 

Page  1844,  8  T4a 195 

Page  1863,  8  136...  186,  689 
Pages  1977,  2017.  88  68, 
213d 783 
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Page  8294.  8  3 S"! 

Page  3315    4S) 

Page  3665,  8  726 7t>4 

Page  3796.  .185,  894,  976,  &so 

Page  4086,  g  110 63» 

Page  4101,    g    155 86S 

Page  4126,  g  242 7S3 

Volume  4. 
Pages  4735^747,  88  38-76  954 

Page  6120,  i  37i. 644 

Page  5295,    8   519 7T3 

Page  6321    783 

Page  5321,  8  203 783 

LAWS. 

1797  (Paterson's  Laws)  p. 
231.  Repealed  by  Laws 
1807  (Bloomfield's  Laws) 

p.  33 M 

1807    (Bloomfield's    Laws) 

p.  33 81 

1844,  p.    Ill 31 

1859,  p.  38 979 

1873,  p.   032 50i 

1876,  p.  362,  8  8 235 

1879,  p.  270 898 

1880,  pp.  218,  222,  223..  961 

1884,  p.  110. 9eiO 

1894,  p.  318.    Amended  by 

Laws  1909,  p.  304 1004 

1896,  p.   119 7T0 

1896,  p.  277,  8  98 869 

1897,  p.  301,  8  33 85 

1898,p.  120,  8  2.   Amended 

by  Laws  1901,  p.  395,  g 

2   602 

1898,  p.  690,  8  53 982 

1898,  p.  769,  8  146 482 

1898,  pp.  840,  844,  «  168, 
184   235 

1899,  p.  130,  g  70 779 

1900,  pp.  80-82,  85,  88  3, 

6,  7,  14 462 

1900,  pp.  372,  375,  376,  88 

35,  45,  46 485 

1001,  p.  395,  8  2 SQ2 

1902,  p.  65,  8  6 233 

1902,  p.  459 485 

1902,  p.  500 9«1 

1903,  p.  392,  i  1 4»a 

1903,  p.  489.  88  1.  2 982 

1903,  p.  666,  g  39 883 

1903,  p.  690,  g  87.  Amend- 
ed by  Laws  1908,  p.  119  991 

1904,  p.  86 779 

1905,  p.   273 1180 

1905,  p.  494,  8  4 774 

1906,  p.  99 462 

1906,  p.  216,  8  9 644 

1906,  p.   432 1004 

1907.  pp.  132.   140.  IS   1, 

12   220 

1907,  p.   311 !WJ 

1807,  p.  336,  8  67 3.V5 

1908,  p.   119 ff« 

1908,  p.  235 481,  97.3 

1908,  p.  524,  8  41 4'S; 

1909,  p.    102 3>4 

1909,  p.   114 «il 

1009,  p.  114,  8  1,  par.  1..  Ssl 

1909,  p.  115,  8  2 9S1 

1909,  p.   .304 1004 

1911,  p.   374 JM5 

19U,  p.   444 7»0 

1911,  p.  462 073,  J»75» 

1911,  p.  612. 641 
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PENNSTI.VAIIXAi. 

CONSTITUTION, 

Art.  3.  I  6 017 

Art.  3,  S  7 2S6 

Art.  5,  J§1,  26 286 

LAWS. 

1S32-33,  9.   315 617 

1832-33,  p.  315,  5  1. 
Amended  by  Laws  1909, 

p.  87 / 617 

1836,  p.  749 204,  314 

1853,  p.  503 473 

1854,  p.  368. 290 

1856,  p.  532. 54 

1859,  p.  387. 420 

1870,  p.  15. 430 

1874,  p.  73 683 

1887,  p.  79 610 

1887,  p.  79.  I  3 610 

1893,  p.  183 683 

1894,  p.  64 829 

1901,  pp.  202,  204,  a   57, 

66  201 

1901,  p.  431.  Amended  by 

Laws  1903,  p.  255 410 

1903,  p.  34 108 

1903,  p.  255 410 

1903,  p.  261 584 

1905,  p.  117 683 

19C6,  p.  289 578 

1905,  p.  286 103 

1905,  p.  318 582 

1906,  p.  36 476 


1907,  p.  227 420 

1907,  p.  227.  Amended  by 

Laws  1909,  p.  182 420 

1907,  p.  60S 582 

1909,  p.  87 617,  620,  707 

1909,  pp.  182.  424 420 

1911,  p.  198 280 

1911,  pp.  199,  201,  202, 

203,  iS  6a,  8,  10,  11. . .  286 

1911,  p.  309 295 

RHODE  ISI.Ain>. 

CONSTITUTION. 

Amend,  art.  12,  J  1 115 

Art.  1,  Sf  2,  15,  16 3 

Art.  4,  i  2 3 

GENERAL  LAWS    1896. 

Oh.  203,  I  9 858 

OENERAL   LAWS    1909. 

Ch.  62,  f  4 262 

Ch.  136  847 

Ch.  135,  i   12 852 

Ch.  238 3 

Ch.  238,  «  7,  8 3 

Ch.  246,  il  1,  8,  12 855 

Ch.  254,  I  7 433 

Ch.  257,  !  5 757 

Ch.  258,  i   10 266 

Ch.  272,  f  2 115 

Ch.  283,  i  13 81 

Ch.  283.  !  26 437 


Ch.  289 1076 

Ch.  289,  {  17 837 

Ch.  297,  J  8 83 

Ch.  298,  S§  12,  17 436 

Ch.  298,  i   24 753 

Ch.  814,  §  8 119 

COUET  &  PRACTICE  ACT 
1905. 

S  883 .- 119 

i  891 327 

LAWS. 

1895,  ch.   1428 847,  852 

1910,  p.   299 758 

VERMOMT. 

PUBLIC  STATUTES. 

I  495i  s'libsec!  'q.'.'.'.'.'.'.'.  !l085 

M  774,  776 807 

si  1284,  1237 641 

§§  1313-1316 468 

18  1480,  1481 667 

i  1758 641 

f  2362 718 

I  2863 746 

g  5695.  Amended  by  Laws 
1910,  No.  225 667 

LAWS. 

1910,  No.  225 657 

1910,  No.  347,  f  5 332 


STIPULATIONS. 

§7  (H.I.) 'Under  the  express  provisions  of 
superior  court  rule  28,  an  oral  agreement  be- 
tween counsel  as  to  what  points  should  or 
should  not  be  raised  in  the  case  then  pending 
in  the  superior  court  is  invalid. — Andrews  v. 
O'Reilly,  83  A.  119. 

STOCK. 

See  Corporations,  H  67-149,  157,  562. 

STOCKHOLDERS. 

See  Corporations,  H  174-252,  562;  Railroads,  { 
209. 

STORAGE. 

See  Bailment. 

STREET  RAILROADS. 

See  Appeal  and  Error,  §§  193,  991.  1051 ;  Car- 
riers, g  321;  Eminent  Domain,  IS  119,  293: 
Speafic  Performance,  gj  75,  91 ;  Witnesses,  g 
311. 

X.   ESTABLISHMENT.  OOHSTRITOTIOir, 

AND   UAINTENAjrCE. 

S  24  (Pa.)  Street  railway  company  obtaining 
municipal  consent  to  operate  railways  is  charge- 
able with  notice  of  its  duty  to  keep  streets 
clean,  as  required  by  ordinance  without  special 
notice  or  request  from  the  city.— City  of  Pitts- 
burgh V.  Pittsburgh  Rys.  Co.,  83  A.  273. 

S  57  (Pa.)  In  an  action  by  a  city  against  a 
street  railroad  for  cost  of  cleaning  the  streets, 
evidence  held  to  sustain  verdict  and  judgment 
for  plaintiff.— City  of  Pittsburgh  v.  Pittsburgh 
Kys.  Co.,  83  A.  273. 

n.  REoin:.ATioir  aitd   operation. 

gSI   (Dei.Super.)  A  street  railway  compan 
must  see  that  its  cars  are  operated  at  reason- 
able speed,  that  proper  warning  is  given  of  the 
approach  thereof,  and  that  the  speed  is  slack- 
ened or  the  car  stopped  on  the  appearance  of 


imminent   danger. — Gismondi   t.   People's   Ry. 
Co.,  83  A.  136. 

A  street  railroad  company  is  bound  to  op- 
erate and  manage  its  road  and  property  with 
"ordinary  care  and  caution." — Id. 

g  85  (N.J.Sup.)  Street  railroads  have  no 
superior  right  to  the  use  of  highways  over  per- 
sons on  fopt  or  with  vehicles,  except  that,  be- 
ing confined  to  the  tracks,  others  must  give 
way  when  occasion  requires. — Luby  v.  Morris 
County  Traction  Co.,  83  A.  184. 

A  duty  devolves  on  persons  using  the  high- 
way upon  which  street  railroad  tracks  lie  to 
permit  the  passage  of  cars  when  they  observe 
or  are  informed  that  such  passage  is  required. 
— Id. 

g90  (Md.)  Though  a  car  of  a  street  rail- 
way company  which  caused  an  injury  to  one 
driving  across  its  track  was  going  at  an  ex- 
cessive speed,  there  can  be  no  recovery  on  that 
ground,  unless  it  was  the  proximate  cause  of 
the  injury.— United  Rys.  &  Electric  Co.  of 
Baltimore  v.  Durham,  83  A.  154. 

Where  those  in  charge  of  a  street  car  saw 
plaintiff  before  be  got  on  the  track,  and  the 
cnr.  which  was  going  swiftly,  was  visible  for 
300  feet,  they  had  the  right  to  assume  that  he 
would  stop  in  a  place  of  safety,  and  not  at- 
tempt to  cross  in  front  of  a  car.— Id. 

g93  (N.J.Sup.)  Such  timely  warning  of  the 
approach  of  a  trolley  car  must  be  given  as  to 
enable  others  to  avoid  danger  from  it. — Luby 
V.  Morris  County  Traction  Co.,  83  A.  184. 

S  98  (Pa.)  A  nonsuit  held  properly  entered  in 
action  against  street  railway  company  for  in- 
juries, where  plaintiff  was  injured  while  walk- 
ing on  a  trestle  on  a  private  right  of  way,  could 
liave  avoided  injury  by  stepping  to  one  side, 
and  the  mototman,  on  seeing  that  piaintitt  made 
no  atteivint  to  avoid  a  collision,  did  all  he  could 
to  ston  Sli.  CM.— B\is«  ■«.  "CWXaXiviTgii  R^b.  Co., 
83  A.    -^»* 

§9d 
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1 99  (Md.)  Where  a  driver  stopped  his  wag- 
on about  25  feet  from  a  street  railroad  cross- 
ing to  let  a  north-boand  car  pass,  but  neglect- 
ed as  he  approached  the  second  tractc  to  look 
and  listen  for  a  south-bound  car,  the  curtains 
of  his  wagon  being  up,  he  was  guilty  of  con- 
tributory negligence. — United  Kys.  &  Electric 
Co.  of  Baltimore  t.  Durham,  83  A.  154. 

S  100  (N.J.)  Coasting  on  a  public  street  is 
not  such  an  illegal  act,  constituting  a  public 
nuisance,  as  will  bar  a  child  from  recovering 
for  injuries  received  in  a  collision  with  a  street 
cr.r. — Lynch  v.  Public  Service  Corporation,  83 
A.  .382. 

§  100  (Pa.)  A  nearsighted  woman  stepping 
on  street  railway  tracic  where  there  is  nothing 
to  obstruct  view  of  approaching  car  for  more 
than  a  mile,  and  struck  the  instant  she  goes 
on  the  track,  was  guilty  of  contributory  negli- 
gence.—Flynn  V.  Pittsburgh  llys.  Co.,  83  A. 
207: 

i  102  (DeLSuper.)  Where  a  child  came  sud- 
denly on  the  track  in  front  of  a  car,  and  the 
motorman  exercised  reasonable  care,  but  could 
not  prevent  the  accident,  the  railway  company 
was  not  liable. — Gismondi  v.  People's  Ry.  Co., 
83  A.  136. 

i  102  (N.J.)  One  injured  in  a  collision  with 
a  street  car  while  coasting  on  a  public  street 
•held  entitled  to  recoVer,  where  the  collision  re- 
sulted from  the  negligence  of  the  motorman, 
and  not  in  consequence  of  contributory  negli- 
gence.—Lynch  V.  Public  Service  Corporation, 
83  A.  382. 

{  103  (N.J.Sup.)  A  violation  of  the  duty  not 
to  obstruct  a  street  railway  track  does  not 
necessarily  constitute  such  contributory  negli- 
gence as  to  relieve  the  company  from  responsl- 
^lity  for  an  accident  which  might  have  been 
avoided  by  due  care. — Luby  v.  Morris  County 
Traction  Co.,  83  A.  184. 

That  plaintiff  drove  along  a  street  railway 
track  in  a  noisy  wagon  so  that  be  could  not 
hear  the  gong  of  defendant's  car  held  not  such 
contributory  negligence  as  to  relieve  defend- 
ant from  liability  which  pight  have  been 
avoided  by  defendant's  due  care. — Id. 

ji  112  (DeLSuper.)  In  an  action  for  death  by 
being  struck  by  a  street  car,  the  burden  is  on 
plaintiff  to  establish  that  the  killing  resulted 
from  defendant's  negligence  as  alleged. — Gis- 
mondi V.  People's  Ry.  Co.,  83  A.  136. 

{114  (Me.)  In  an  action  to  recover  for 
death  of  a  child  struck  by  a  street  car,  evi- 
dence Add  to  show  negligence  on  the  part  of 
the  motorman. — Grant  v.  Bangor  Ry.  &  Elec- 
tric Co.,  83  A.  121. 

In  an  action  for  the  death  of  a  child  about 
five  years  old  struck  by  a  street  car,  evidence 
held  not  to  show  want  of  due  care  on  the  part 
of  the  child.— Id. 

{117  (Conn.)  Where  the  evidence  authorized 
conflicting  conclusions  on  whether  plaintiff's 
injury  could  have  beeu  avoided  by  the  motor- 
man,  after  he  should  have  discovered  her,  it 
was  error  to  direct  a  verdict  for  defendant.— 
Nichols  V.  Connecticut  Co.,  83  A.  1022, 

S  117  (N.J.)  AVhether  a  person,  injured  in  a 
collision  with  a  street  car  while  coasting  on  a 
public  street,  was  fuilty  of  contributory  negli- 
gence Md  for  the  jury. — Lynch  v.  Public  Serv- 
ice Corporation,  83  A.  382. 

Whether  a  motorman  in  charge  of  a  street 
oar  colliding  with  a  person  coasting  on  a  pub- 
lic street  was  guilty  of  negligence  AeW  for  the 
jury. — Id. 

.{117  (Pa.)  In  an  action  for  injuries  to  plain- 
tiff in  a  collision  between  the  wagon  in  which 
be  was  riding  and  a  street  car,  evidence  held 
to  require  submission  of  defendant's  negligence 
and  plaintiff's  contributory  negligence  to  the 
jury.- I'roctor  v.  X.ehigh  Valley  Transit  Co., 
83  A.  1019. 


STREETS. 

See  Municipal  Orporations,  if  312,  390,  402. 
649-^1.  '^         "  «    -,        , 

STRIKING  OUT. 

See  Criminal  Law,  {  696. 

SUBROGATION. 

See  Corporations,  {  568. 

SUIT. 

See  Action. 

SUMMONING. 

See  Grand  Jury,  (  9 

SUMMONS. 

See  Process. 

SUPERIOR  COURTS. 

See  Ourts,  {  200. 

SUPPORT. 

See  Husband  and  Wife,  U  19,  294-299. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURGEONS. 

See  Physicians  and  Surgeons,  {(  16,  1& 

SURPRISE 

See  Judgment,  {  392 ;  Witnesses,  |  323. 

SURRENDER. 

See  Cancellation  of  Inatroments ;  Insolvency,  i 
38. 

SURVIVORSHIP. 

See  Tenancy  in  Common ;  Wills,  {  863. 

TAXATION. 

See  Adverse  Possession,  {  88;  Constitutions! 
Law,  {{  70,  229;  Equity,  |  339:  Fraudulent 
Conveyances,  §  312 ;  Judsraent,  {  720 ;  Jury, 
{  19;  Mortgages,  §  200;  Municipal  Corpora- 
tions, f{  425,  458,  51B.  987,  990;  Officers,  i 
69;  Receivers,  {  153;  Schools  and  School 
Districts,  i%  99,  103;  Statutes,  H  107,  121; 
Vendor  and  Purchaser,  {  ISO. 

n.  ooNSTrrunoNAL  kequxbe- 

MEKTB  Aim  REBTBIOTIOm. 

{40  (Me.)  Pub.  Laws  1900.  c.  177,  anthoria- 
ing  taxation  for  school  purposes,  held  not  viola- 
tive of  (^onst  art.  9,  {  8.— Sawyer  v.  Gilmore, 
83  A.  678. 

That  taxation  may  be  equal  within  the  re- 
quirement of  Const,  art.  9,  $  8,  it  is  not  nec<>s- 
sary  that  the  benefits  arising  therefrom  sbouid 
be  enjoyed  by  all  the  people  in  equal  degree.  n<>r 
that  each  person  should  participate  in  each 
particular  benefit. — Id. 

Inequality  of  tax  assessment  vitiates  it,  bnt 
inequality  of  distribution  of  the  proceeds  do^s 
not,  if  the  purpose  be  the  public  welfare-— Id. 

{40  (R.L)  Gen.  Laws  1909,  c.  238,  {f  T.  8, 
providing  for  the  appointment  of  commission- 
ers to  determine  the  proportion  which  each 
city  and  town  in  the  Metropolitan  park  district 
shall  annually  pay  to  meet  interest  and  sinking 
fund  requirements,  and  that  the  amonnt  r<'- 
quired  each  year  from  each  city  of  the  distri<  t 
shall  be  assessed  as  part  of  ita  annual  stai<> 
taxes,  held  not  void  under  Const,  art.  1,  f  2. 
declaring  that  the  burdens  of  the  state  ought 
to  be  fairly  distributed  among  its  citisena. — In 
re  Opinion  of  the  Jtistices,  83  A.  3. 


Digitized  by  CjOOQIC 


m.  LIABIUTT  OF  PERSONS   AKD 
FKOPITRTY. 


iA) 


Private  PeraonB  «n<l  Property  In  Oen- 
eral. 


§  81  (N.H.)  Under  Pub.  St.  1901,  c.  66,  Sf 
14,  30,  a  water  company  held  not  entitled  to  an 
abatement  of  taxes,  because  it  had  granted  a 
perpetual  easement  in  its  reservoir. — Bellows 
S'nlls  Canal  Co.  v.  Town  of  Walpole,  83  A.  95. 

(B>  Corporations   and   Corporate   Stock 
and   Property. 

i  145  (K.J.)  Part  of  railroad  right  of  way 
not  occupied  by  tracks  or  other  railroad  appli- 
ances and  not  devoted  to  other  use  is  used  for 
railroad  purposes  for  purposes  of  taxation  as 
matter  of  law.— New  xork  Bay  R.  Co.  t.  City 
of  Newark,  83  A.  962. 

(O)  Bzemptlons. 

8  241  (Vt.)  Under  P.  S.  496,  anbd.  6,  ex- 
empting from  taxation  property  used  for  pious 
or  charitable  purposes,  KM,  that  a  camp 
ground  and  its  improvements  were  exempt, 
but  that  plaintiff's  lot  not  connected  with  the 
camp  ground  or  used  therewith  was  taxable. — 
Johnson  t.  Jones,  83  A.  1085. 

IV.   PXJLOE  OF  TAXATIOir. 

9  263  (Me.)  Logs  and  lumber  used  at  a  mill 
for  manufacture  of  boxes  for  the  manufactur- 
T-r'a  use  in  shipping  explosives  are  taxable  as 
personalty  "employed  in  the  mechanic  arts," 
within  Rev.  St.  c.  9,  f  13,  par.  1,  in  the  town 
where  the  mill  is  located.— Inhabitants  of  Booth- 
bay  V.  E.  I.  Du  Pont  De  Nemours  Powder  Co., 
83  A.  663. 

S  263  (Me.)  Toothpicks  stored  by  a  manufac- 
turer thereof  in  a  storehouse  preparatory  to 
shipment  in  the  general  course  of  businesa  are 
not  taxable  nnder  Rev.  St.  c.  9,  {  13,  par.  1, 
as  amended  by  Laws  1909,  c.  4,  as  personalty 
"employed  in  trade"  or  "in  mechanic  arts."— 
Inhabitants  of  Peru  v.  Forster's  Estate,  83  A. 
«70. 

V.  LEVY  Ain>  ASSESSMENT. 

(D)  Mode  of  ABBeBsment  of  Corporate 
Stoek,  Property,  or  Receipts. 

g  376  (N.J.Sup.)  Stock  once  issued  remains 
outstanding  within  the  franchise  tax  act, 
though  owned  by  the  corporation  issuing  it, 
until  retired  and  canceled.— Goldstein-Fiueberg 
Co.  T.  State  Board  of  Assessors,  83  A.  773. 

(B)   AsacKsment  Rolls  or  Books. 

1 441  (Vt.)  An  inseparable  tax,  in  part  void 
because  assessed  against  exempt  property,  is 
also  void  as  against  the  part  taxable. — ^John- 
eon  T.  Jones,  83  A.  1085. 

(O)  Revlevr,  Correetloa,  or  Setting  Aside 
of  Assessment. 

§482  (N.J.Sup.)  On  addition  to  duplicate  as- 
sessment of  omitted  property,  the  iKiard  must 
give  the  owner  notice  thereof  and  of  the  next 
meeting  of  the  board  (P.  L.  1906,  p.  216,  i  9 
[Comp.  St.  1910,  p.  5120,  J  37x])  and  without 
such  notice  the  addition  is  not  binding. — Shil- 
lingsburg  v.  Greenwich  Tp.,  83  A.  644. 

1491  (N.J.Sup.)  The  addition  of  alleged  omit- 
ted property  to  the  duplicate  of  tax  assessment 
requires  the  action  of  the  board,  which  is  not 
complied  with  by  direction  to  its  secretary,  by 
one  of  its  members,  to  add  omitted  property 
without  proof  that  such  was  the  determination 
of  the  boai-d. — Shillingsburg  v.  Oreenwich  Tp., 
KJ  A.  644. 

§  495  (N.H.)  On  a  tax  appeal,  the  only  issue 
Is  whether  the  petitioner's  tax  is  greater  than 
it  should  be;  and  so  a  tax  case,  transferred 
from    the   lower   court    on    nn    agreement    that 


if  notice  be  essential  to  the  validity  of  the 
tax  it  should  be  abated,  must  be  discharged. — 
Page  V.  City  of  Portsmouth,  83  A.  97. 

1499  (N.H.)  Under  Pub.  St.  1901,  c.  56.  i 
14,  the  burden  held  on  a  water  power  company, 
in  petitioning  for  abatement  of  taxes  against 
a  dam,  water  rights,  etc.,  to  show,  not  only 
that  they  had  parted  with  rights  in  the  prop- 
erty, but  also  tlut  they  were  not  in  possession 
and  occupation,  and  did  not  consent  to  be 
taxed.— Bellows  Falls  Canal  Oo.  v.  Town  of 
Walpole.  83  A.  95. 

Vm.   0OI.I.EOTXON     AND     ENFORCE- 

MENT  AGAINST  PERSONS  OR 

PERSONA!.  PROPERTY. 

(A)   Collectors    and    Proceedings    for    Col- 
lection In  General. 

f  549  (R.I.)  Where  a  town  meeting,  after 
electing  plaintiff  collector  of  taxes,  voted  that 
his  salary  should  be  tixed  at  $000,  plaintiff, 
after  subsequently  qnalifying,  could  not  by  re- 
fusing to  accept  the  sum  specified  recover  5 
per  cent,  of  the  taxes  collected  under  Oen. 
Laws  1909,  c.  62,  {  4.— Barber  v.  Adams,  83  A. 
262. 

{571  (N.J.Sup.)  An  instruction  thai  it  wag 
prerequisite  to  guilt  that  defendant  converted 
the  money  with  intent  to  defraud  the  county, 
and  that  the  con%'er8ion  to  his  own  use  might 
be  inferred  from  his  having  taken  it  and  loaned 
it  in  his  own  name,  and  that  an  intent  to  de- 
fraud might  be  inferred  from  his  having  parted 
with  control  of  the  money,  held  not  erroneous. 
—State  V.  Egan,  83  A.  2S6. 

IX.  8AI.E  OF  UUn>  FOR  NONFAT- 
MENT  OF  TAX. 

{  692  (Md.)  The  invalidity  of  a  tax  collector's 
proceedings  in  selling  property  for  arrears  of 
taxes  on  the  ground  of  jurisdictional '  defects 
may  be  availed  of  by  collateral  attack.— Mullen 
V.  Brydon,  83  A.  1025. 

XI.  TAX  TITLES. 

(A)  Title  and  Rlskts  of  Pnrckaser  at  Tax 
Sale. 

{  734  (Md.)  Collector's  levy  and  sale  of  prop- 
erty on  which  the  taxes  had  in  fact  been  paid 
makes  his  proceedings  void,  and  confers  no  ti- 
tle upon  the  purchaser.— Mullen  v.  Brydon,  83 

XHI.  LEOAOT,  INHERITANCE.  AND 
TRANSFER  TAXES. 

{  862  (N. J.)  By  the  passage  of  Act  1909  (P. 
•L.  p.  304),  amending  Act  May  15,  1894  (P.  1,. 
p.  318),  the  supplement  of  1906  (P.  L.  p.  432), 
imposing  a  transfer  tax,  became  enforceable  leg- 
islation.—Sawter   V.    Shoenthal,   83   A.    1004. 

1 897  (Pa.)  Under  Act  May  6,  1887  (P.  L. 
70),  where  testator  died  in  1876  and  left  real 
estate  to  a  life  tenant,  who  died  in  1910,  the 
remaindermen  are  liable  only  for  the  collateral 
inheritance  tax  on  the  value  of  the  estate  when 
they  come  into  actual  possession. — In  re  Jew- 
ell's Estate,  83  A.  610. 

TEACHERS. 

See  Schools  and  School  Districts,  {  139. 

TELEaRAPHS  AND  TELEPHONES. 

See  Ett^^neat  DomaVn,  H  "i^^.  S^*'-  'I"''^*.  %  "J-Se. 
8Upj-^Y    1c\*Va«  **^^^  "sA^*^*  w^'^j^B-s  ■«  TOcXxii- 
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TENANCY. 

See  Landlord  and  Tenant. 

TENANCY  IN  COMMON. 

See  Husband  and  Wife,  ||  14,  15;  Wills,  SI 
627,  b6S. 

I.  OBEATIOir   AND   EXISTENOE. 

1 1  (RJ.)  There  is  no  right  of  snrvivorship 
between  tenants  in  common. — ^Woodward  v. 
Congdon,  83  A.  433. 

TENDER. 

See  Cancellation  of  Instruments;  Insurance,  { 
888. 

TENEMENT  HOUSES. 

See  Health,  |  38. 

TERMS. 

See  Landlord  and  Tenant,  fj  92,  108;  Munici- 
pal Corporations,  {  124. 

TESTAMENTARY  CAPACITY. 

See  Wills,  f  54. 

TESTAMENTARY  POWERS. 

See  Powers. 

THEATERS  AND  SHOWS. 

See  Easements,  (|  3,  26. 

»3  (Md.)  Acts  1910,  c.  693,  regulating  mov- 
ing picture  machine  operators,  held  to  apply  to 
all  classes  of  moving  picture  machine  operators. 
—State  V.  Loden,  83  A.  564. 

1 4  (f{.J.Sup.)  Theater  ticltet  AeW  to  create 
only  a  revocable  personal  license,  so  that  for 
the  ejection  of  the  purchaser  without  unneces- 
sary force  no  action  in  tort  will  lie,  but  only 
an  action  in  contract  for  the  price  of  the  tick- 
et and  incidental  damages. — Shubert  T.  Nixon 
Amusement  Co.,  83  A.  369. 

THREATS. 

See  C<«tract8,  |  05. 

TICKETS. 

See  Carriers,  §{  10,  356;  Theaters  and  Shows. 

TIME. 

See  Appeal  and  Error,  »  345,  353.  567.  ^8, 
817,  £66;  Bankruptcy,  S  392;  Carriers,  f  99; 
Contracts,  {|  322.  349;  Eminent  Domain,  | 
iS5;  Evidence,  f  145;  Exceptions,  Bill  of,  11 
38-«l;  Jury,  g  25:  Master  and  Servant,  |i| 
39,  221 ;  Mechanicp'  Liens,  {  260;  Municipal 
CorporaUons,  H  124,  519;  New  Trial,  {  117. 

1 5  (N.J.Sup.)  The  term  "month"  in  a  policy 
of  life  insurance  construed  to  mean  a  calendar 
month.— Bohles  v.  Prudential  Ins.  Co.  of  Amer- 
ica, 83  A.  904. 

i  10  (N.J.Sap.)  Where  a  premium  was  due 
on  a  life  policy  on  June  30th,  and  the  policy 
allowed  one  month  of  grace  for  its  payment, 
and  July  Slst  was  Sunday,  the  insured  had  the 
first  legal  date  thereafter,  which  was  Monday, 
August  1st,  on  which  to  pay  the  premium.— 
Itohles  T.  Prudential  Ins.  Co.  of  America,  83 
A.  904. 

TITLE. 

See    Adverse   Possession :    Attachment, 
178;  Bankruptcy,  ^  208;   Descent  an 
■    ».  I  12;  Blectment,  I     , 
320;  Highways,  |  87 ; 


If    50, 
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tribution,  |  12;  Blectment,  19;  Eminent  Do- 
main, I  320;  Highways,  |  87;  Mortgages,  | 
137;  Novation:  Officers.  {  83;  Quieting  Ti- 
tle ;  Sales,  I  263 ;  Specific  Performance,  i  10; 
SUtutes,  If  107-125:  Taxation,  g  734;  Use 
and  Occupation,  |g  4,  9;  Vendor  and  Pur- 
<diaser,  |  180;  Wills,  |  "" 


TORTS. 

See  Action,  f  53;  Assault  and  Battery,  {g  3. 
29 ;  Death ;  False  Imprisonment :  HnetMnd 
and  Wife,  g  102 ;  In»ane  Persons,  g  80 :  Libd 
and  Slander ;  Malicious  Prosecntlon;  Munici- 
pal Corporations,  gj  733-821;  Negligence; 
Nuisance;  Theaters  and  Shows;  Trei^aas; 
Trover  and  Conversion. 

TOWNS. 

See  Dedication,  |g  37,  39:  Elections,  |  299; 
Eminent  Domain,  gg  9,  191;  Highways.  |  72; 
Money  Received;  Municipal  Corporations; 
Schools  and  School  Districts:  Taxation,  | 
549. 

U.  OOVERNMENT   AND   OFFZCEB8. 

g  16  (Me.)  Towns  are  mere  agencies  of  the 
state,  and  their  powers  and  duties  are  within 
the  Legislature's  control. — Sawyer  v.  Gilmore. 
83  A.  673. 

S  29  (R.I.)  The  salary  of  the  diief  of  police 
and  town  sergeant  of  a  town,  and  the  fees  pay- 
able to  him  for  his  services  as  dog  officer,  on- 
der  Gen.  Laws  1909,  c.  335,  iu-U  aft  "ordinary 
expense"  of  the  town;  and  lience  the  fact  tliat 
the  town  had  exceeded  the  debt  limit  fixed  by 
Acts  1895,  c.  1428,  was  no  defense  to  an  action 
for  such  services. — Trainor  v.  Lee,  83  A.  847. 

g  29  (R.I.)  That  the  indebtedness  of  a  town 
was  in  excess  of  its  debt  limit,  prohibited  by 
Acts  1895,  c.  1428,  held  no  defense  to  its  lia- 
bility for  compensation  of  its  dog  officer  for 
listing  dogs  under  Uen.  Laws  1909,  c.  135,  g 
12.— Bagley  v.  Lee,  83  A.  852. 

Where  a  bill  for  repairs  to  bicycles  of  police- 
men was  regularly  presented  and  allowed  by 
the  town  council  in  the  ordinary  course  of  busi- 
ness, the  town  was  liable  therefor. — Id. 

g  29  (R.I.)  Where  a  town  solicitor  was  di- 
rected by  the  town  council  to  defend  a  police 
officer  in  a  civil  action  for  damages  arising 
from  action  taken  by  him  in  the  discharge  U 
his  duty,  the  town  was  liable  for  the  reasonable 
value  of  his  services. — Grim  v.  Lee,  83  A.  853. 

m.  PROPERTT,  CONTRACTS.  AND 
I.IABIIJTIE8. 

S45  (N.H.)  A  member  of  a  town  board  of 
health,  destroying  infected  bedding,  does  not 
act  as  the  agent  of  the  town,  but  as  a  public 
officer,  under  legislative  authority,  for  the  pro- 
tection of  the  public  health. — Creier  v.  Town 
of  Fitzwilliam,  83  A.  128. 

In  absence  of  a  statute,  a  town  is  not  liable 
for  bedding  destroyed  by  member  of  its  board 
of  health,  acting  as  a  public  officer  under  leg- 
islative authority; — Id. 

TRADE  FIXTURES. 

See  Fixtures. 

TRADE-MARKS  AND  TRADE-NAMES. 

I.  HARKS  AND  NAMES  SURJECTS  OF 
OWNERSHIP. 

g  9  (N.  J.Ch.)  There  can  be  no  exclosiTe  right 
to  the  use  of  the  word  "London"  aa  a  tnide- 
name.— Rosenthal  v.  Blatt,  83  A.  387. 


rv. 


INFRINGEBIRNT  AND  UNFAIR 
COMPETITION. 


(B)  'Wkat  CoupetltloB  Onlawfal. 

(  68  (N.J.Ch.)  The  test  of  whether  the  nse  of 
a  trade-name  amounts  to  unfair  competitinn  is 
whether  the  publfc  is  likely  to  be  deceived  there- 
by.—Rosenthal  y.  Blatt,  d3  A.  887. 

(O  Aetlou. 

1 85  (N.J.Ch.)  Under  equitable  principles,  the 
chancery  court  will  not  enjoin  alleged  unfair 
competition  by  the  use  of  a  trade-name  similar 
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-to  complainanta'  name,  'Tiondon  Shop,"  to  the 
extent  that  complainants  seek  to  benefit  from  a 
sngsestion  by  their  name  that  their  stores  are 
connected  with  a  Tendon  store,  which  ia  un- 
true.—Rosenthal  V.  Blatt  83  A.  387. 

§  93  (N.J.Ch.)  In  a  suit  to  restrain  the  use 
■of  the  trnde-name  "Page  of  London."  on  the 
ground  that  its  use  amounts  to  unfair  com- 
petition with  comolainants'  business  conducted 
under  the  name  "London  Shop,"  evidence  held 
-not  to  show  that  the  use  of  its  name  tended  to 
deceive  the  public,  so  as  to  be  unfair  competi- 
tion.—Rosenthal  V.  Blatt,  83  A.  387. 

TRANSCRIPTS. 

Bee  Appeal  and  Error,  {§  628,  664. 

TRANSFERS. 

See  Carriers,  !  269. 

TRANSFER  TAX. 

See  Taxation,  f  862. 

TRESPASS. 

See  Dedication,  U  39,  45 ;  Eminent  Domain,  U 
119,  271,  293:  Highways.  $  9(>;  Ma.ster  and 
Servant,  |  302;  Uoilroads,  H  359,  4o3. 

n.  AOTION8. 

(A)  Rlaht  of  Action  and  Defenses. 

§  20  (N.H.)  Plaintiff's  possession  held  suffi- 
•cient  foundation  for  an  action  in  trespass  quare 
c-Iausum  against  defendant,  who  eatered  upon 
the  land  and  cut  and  removed  therefrom  grass 
which  he  had  bought  from  plaintiOfs  wife,  who 
bad  legal  title  to  the  land.— Evans  v.  Watkins, 
S3  A.  915. 

TRESPASS  TO  TRY  TITLL 

See  Ejectment. 

TRIAL 


1197;  Assault  and  Battery,  §  9^;  Bankrupt- 
cy, I  304;  Bills  and  Notes.  §  537;  Brokers,  g 
88;  Carriers,  S|  94.  106,  187,  320,  321;  Con- 
tracts, £295;  Cosfca;  Criminal  Law,  §§  1037, 
1129;  Damages,  {  216;  Dedication,  J  45; 
Dismissal  and  Nonsuit;  Electricity;  Execu- 
tors and  Administrators,  g  451;  Fraudulent 
Conveyances,  g  308;  Gifts,  i  50;  Highways,  § 
184;  Homicide,  gg  282Mi,  286;  Judgment,  g 
9.58;  Jury;  Landlord  and  Tenant,  gg  169,  £33; 
Libel  and  Slander,  g  120;  Malicious  Prosecu- 
tion, I  72;  Master  and  Servant,  gg  43,  80,  266, 
279,  286,  286,  293,  295.  332;  Mortgages,  gg 
529,  578;  Municipal  Corporations,  gl  706, 
821;  Negligence,  g  1.S6;  New  Trial,  g  143; 
Railroads,  gg  350,  400;  Sales,  (g  182,  364; 
Stipulations;  Street  Railroads,  f  117;  Taxa- 
tion, g  571;  Vendor  and  Purchaser,  |  81;  Ven- 
ae; Wills,  {|  316,  832. 

1.   NOTICE  OF  TRIAI.  Ain>  PBEUm- 
NART  PROOEEDHraS. 

I  3  (SM.)  Whether  all  or  a  part  of  the  Is- 
sues In  an  action  tried  by  the  court  shall  ba 
tried  together,  and  the  order  in  which  they 
shall  be  tried,  are  questions  of  convenience,  to 
be  settled  by  the  superior  court.— Glover  v. 
Baker,  83  A.  916. 

m.  OOTTRSE  AND  0OND1T0T  OF 
TRXAI.  IN  OENEBAI.. 

f  28  (Del.Snper.)  In  determining  whether 
the  jury  should  be  given  a  view  of  the  prem- 
ises where  an  employe  was  injured,  the  court 
must  find  that  a  view  is  necessary  to  the  just 
decision  of  the  Issues  and   that   the  place  to 


be  viewed  has  not  been  changed  since  the  ac- 
rldent.— Seininski  v.  Wilmington  Leather  Co., 
83  A.  20. 

IV.  RECEPTION    OF   EVIDENCE. 

(A)  Introdnetlon,  Olfer,  and  Adntisaion  of 
B-vldenee  la  General. 

g  33  (N.H.)  Exclusion  of  evidence  upon  col- 
lateral issue  lield  discretionary. — Fellows  v. 
Champion  International  Co.,  83   A.   1091. 

g  48  (N.H.)  Testimony  being  competent  for 
testing  the  credibility  of  witness,  even  if  in- 
competent for  other  purposes,  its  admission  was 
not  error. — Scully  t.  Manchester  St.  Ry.,  83  A. 
512. 

V.  AROmCENTS  AITO  CONDUCT  OF 
COimSEI.. 

g  121  (N.H.)  Statement  of  counsel  In  chal- 
lenging introduction  of  book,  that  he  did  not 
believe  it  was  used  in  the  regular  course  of 
business,  h«ld  not  improper,  when  not  made 
under  circumstances  leaving  impression  that 
he  was  testifying. — Fellows  v.  Champion  In- 
ternational Co.,  83  A.  1091. 

VI.  TAKING   CASE   OR  QUESTION 
FROM  JURT. 

(A)  <laeatlons  of  I<avr  or  of  Fact  la  Gen- 
eral. 

g  136  (N.J.Sup.)  Where  one  party  calls  up 
another  on  the  telephone  by  his  number,  recog- 
nizes his  voice,  and  discusses  with  him  business 
they  have  together,  it  is  for  the  jury  to  deter- 
mine, if  the  conversation  is  denied,  whether  It 
took  place  or  of  what  it  consisted. — Murphy- 
Hardy  Lumber  Co.  v.  Roder,  83  A.  769. 

g  139  (N.J.)  Where  plaintiff  and  his  witness- 
es testified  that,  by  reasonable  care,  a  defect 
in  a  tool  which  Injured  plaintiff  could  not  be 
discovered,  it  was  error  to  direct  a  verdict  for 
defendant.— Maher  v.  Ferracute  Machine  Co., 
83  A.  909. 

g  139  (N.J.)  Negative  evidence  that  witnesses 
did  not  hear  any  bell  rung  as  the  train  that 
killed  decedent  approached  the  crossing  in  ques- 
tion la  sufficient  to  take  the  question  to  the 
jury,  if  the  witnesses  were  in  a  position  to  have 
heard  the  bell  had  it  been  rung. — Danskin  r. 
Pennsylvania  R.  Co.,  83  A.  1006. 

I  140  (R.I.)  The  probative  value  of  the  tes- 
timony of  children  of  tender  years  and  of 
foreign  parentage,  testifying  without  the  aid 
of  an  interpreter,  is  for  the  jury  under  suit- 
able instructions. — Cyrulik  v.  Bosworth,  83  A. 
81. 

g  143  (N.J.)  Where  there  is  a  subsUntial 
dispute  as  to  the  facts,  a  motion  for  direction 
of  a  verdict  ia  properly  refused. — Broame  v. 
New  Jersey  Conference  Camp  Meeting  Ass'n, 
83  A.  901. 

g  143  (N.J.)  A  matter  fairly  in  dispute  un- 
der the  evidence  in  an  action  at  law  is  for  the 
jury.— nierkes  v.  Hankhurst  T.and  Co.,  83  A. 
911 ;   Zimmerman  v.  Same,  Id. 

(O  Dlamlasal  or  Noaavlt. 

gl65  (N.J.Sup.)  The  amount  recoverable  by 
plaintiff  as  damages  for  disturbance  of  an  ease- 
ment in  gross  is  not  in  question  on  defendant's 
motion  to  nonsuit. — Goldman  t.  Beach  Front 
Realty  Co.,  83  A.  777. 

Vn,  fM&TB,TJGTl01l»  TO  3-CB.T. 
(A)  P»  J_4«ee   •«   Coart     a«*  3a»T   la  Oea- 
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stniction  ai  to  the  credibHUy  of  attesting  ■wit- 
nessea  held  not  an  abuse  of  its  discretion. — Cul- 
1am  V.  Colwell,  83  A.  695. 

{  194  (Conn.)  Where  the  court,  in  an  instruc- 
tion on  negligence,  determines  under  a  finding 
to  be  made  by  the  jury  the  standard  of  duty 
of  the  defendant  master,  and  does  not  deter- 
mine the  conduct  of  the  defendant  in  the  case, 
but  leaves  it  to  be  found  by  the  jury,  the  in- 
struction does  not  invade  the  province  of  the 
jury. — Messinger  v.  New  York,  N.  H.  &  H.  E. 
Co.,  83  A.  631. 

{  194  (N.J.)  In  an  action  for  the  price  of  a 
printing  press,  a  statement  in  an  instruction 
that  the  defendant  bad  used  the  machine  com- 
mercially to  get  out  evening  editions  was  not 
erroneous  as  withdrawing  from  the  jury  the 
question  whether  it  had  been  used  commercially 
or  only  experimentally.— Potter  Printing  Press 
Co.  V.  Newaric  Daily  Advertiser  Pub.  Co.,  83 
A.  969. 

(B)  Neeesattr  and   Snbject-Matter. 

1 206  (Pa.J  Where,  in  an  accident  case,  the 
testimony  ot  medical  experts  is  conflicting,  the 
trial  judge  should  call  the  jury's  attention  to  the 
conflict  and  instruct  them  to  reconcile  the  con- 
tradictions and  as  to  their  duty  if  they  could 
not  do  so. — McGonnell  v.  Pittsburgh  Rys.  Co., 
83  A.  282. 

(D)  Avplicabilltr    to    Pleadlnss    and   BtI- 
denc». 

{  252  (Md.)  In  an  action  for  salary  and  ex- 
penses, evidence  held  to  authorize  an  instruc- 
tion for  plaintiff  that  the  jury  found  that  he 
was  to  receive  his  salary  and  expenses  or  the 
difference  between  the  amount  of  such  salary 
and  expenses  and  the  amount  he  had  received. 
— Baer  t.  Bobbins,  83  A.  341. 

I  252  (Md.)  Certain  matters  held  no  ground 
for  discharge  of  a  servant,  and  so,  where  the 
master  assigned  no  other  ground,  instructions 
on  the  question  of  the  servant's  performance  of 
duties  were  not  objectionable  because  of  lack 
of  evidence  that  the  servant  exercised  ordi- 
naiT  care.— H.  J.  McGrath  Co.  t.  Marchant,  83 
A.  912. 

1 252  (R.I.)  In  an  action  for  assault  and  bat- 
tery, where  plaintiff  claimed  that  the  act  of  the 
defendant  was  willful  and  intentional,  growing 
out  of  an  altercation,  and  defendant  denied  this 
and  claimed  that  he  unconsciously  dropped  the 
pail  which  struck  plaintiff,  an  instrnction  as  to 
defendant's  liability  in  case  of  negligence  was 
without  support  iq  the  evidence.— Baran  t.  Sil- 
verman, 83  A.  263. 

{252  (R.I.)  In  assumpsit  for  the  breach  of 
a  contract,  the  consideration  of  which  was 
plaintiff's  delivery  of  an  option,  an  instruction 
that  an  option  may  be  accepted  verl>ally  held 
proper,  where  there  was  evidence  of  such  ver- 
bal instraction.— Eastman  V.  Dunn.  83  A.  1057. 

In  an  action  for  breach  of  contract,  where 
the  consideration  moving  from  plaintiff  was 
an  oiition  to  lease  certain  property,  which  he 
surrendered  to  defendants,  an  instruction  that 
the  amount  of  his  recovery  was  the  market 
value  of  the  lease  at  the  time  he  delivered  it 
hel4  not  inapplicable  to  the  evidence. — Id. 

{  293  (Conn.)  In  an  action  for  injuries,  al- 
leged to  have  been  caused  by  defendant's  neg- 
ligence in  driving  his  team  against  plaintiff 
wtiile  walking  on  the  highway,  requested  in- 
struction held  properly  refused  as  ignoring  the 
question  of  defendant's  negligence.— -Church  T. 
Spicer,  83  A.  1115. 

{253  (Md.)  In  an  action  against  a  railroad 
for  personal  injuries  to  a  watchman,  resulting 
from  the  collapse  of  a  bridge  in  course  of  con- 
struction, a  requested  instruction,  requiring  the 
jury  to  find,  either  that  the  railroad  did  not  nse 
due  care  in  planning  construction  of  bridge,  or 
in  inspectine  the  work  during  its  progress,  was 
properly  ref\iso<l,  as  it  ignored  the  qnostiOD-  of 


its  Uability,  if  it  did  tiot  nae  dne  care  in  se- 
lecting the  contractor  to  build  the  bridge,  or 
was  not  constructed  in  accordance  with  the 
plana.— Baltimore  &  O.  R.  Co.  t.  Wilsoa.  SS 
A.  248. 

S253  (Md.)  In  an  action  for  injuries  caused 
by  a  runaway,  an  instruction  that  if  plaintii^s 
mules  were  roadworthy  and  easily  controllable, 
the  driver  skillful  and  careful,  and  the  vehicle 
and  harness  sufficient  and  in  good  condition, 
the  plaintiff  nevertheless  could  not  recover  if 
be  might  have  prevented  the  injury  by  the  ex- 
ercise of  reasonable  care  and  caution,  was  prop- 
erly refused  as  excluding  consideration  of  tbe 
negligence  vel  non  of  the  defendant  shown.— 
Cecil  Paper  Co.  v.  Nesbitt,  83  A.  254. 

1 253  (Md.)  Prayers  ignoring  vital  issue  of 
action  in  ejectment  are  properly  refoaed. — Mul- 
len V.  Brydon,  83  A.  1025. 

1 253  (Pa.)  In  an  action  for  death  of  a  be^r 
wagon  driver  attempting  to  lioard  a  street  car 
for  the  alleged  purpose  of  lodging  a  complaint 
at  the  car  bams,  the  outcome  of  an  alterca- 
tion, submission  of  question  whether  decedent 
was  a  passenger  without  iustructiona  as  to  con- 
tributory negligence  held  error. — Geiger  v. 
Pittsbargh  Rys.  Co.,  83  A.  367. 

(B)  Revneata  or  Prarera< 

{258  (Md.)  Patting  the  same  legal  propo^ 
tion  in  different  prayers  referring  in  terms  to 
different  counts  of  a  declaration  held  not  ob- 
jectionable.—Cecil  Paper  Co.  v.  Nesbitt,  83  A. 
254. 

(  260  (Md.)  It  is  not  error  to  refuse  requests 
to  charge,  the  substance  of  which  is  coTerH 
by  Instructions  given.— Cecil  Paper  Co.  v.  N'.'s- 
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bitt,  83  A.  254 ;   Baer  v.  Robbins,  Id.  341. 

i  260  (Md.)  An  instruction  covered  by  one 
given  is  properly  refused. — Hagerstown  Brt- wii— 
Co.  V.  Gates,  83  A.  570;  Rawlings  v.  Duane 
H.  Nash,  Id.  646. 

{  260  (N.J.)  In  an  action  for  death  at  a  rail- 
road crossing,  an  instruction  given  held  to  cov- 
er certain  instructions  requested. — Danskin  v. 
Pennsylvania  B.  Co.,  83  A.  1006. 

i  260  (Vt)  In  an  employe's  action  for  injuries 
caused  by  a  defective  machine,  where  the  conrt 
charged  that  plaintiff  could  not  recover  on  ac- 
count of  known  and  obvious  dangers,  that  she 
was  bound  to  take  notice  of  the  machine  as 
it  was,  to  see  what  a  prudent  person  would  see 
and  to  know  what  was  obvious,  the  refusal  of 
an  instruction  that  the  employer  was  not  re- 
quired to  give  her  special  mstmctions,  unless 
there  was  some  concealed  danger  abont  the 
machine,  was  proper.— Duggan  v.  Heaphy,  St 
A.  726. 

I  26 1  (Conn.)  A  request  to  uliarge  being  con- 
sidered as  a  whole  was  properly  refused,  where 
it  contained  in  part  an  erroneous  rule  of  dam- 
ages.^Johnson  v.  Connecticut  Co.,  83  A.  B30. 

(G)  Oonatraettoa  and  Operation. 

i  295  (Pa.)  On  an  issue  as  to  whether  the 
donee  of  certain  coal  land  had  maintained  ab- 
solute possession  thereof,  plaintiif  was  not 
prejudiced  by  the  court's  failure  to  use  ilie 
term  "exclusive  possession"  with  reference  to 
the  possession  required  of  the  donee  in  a  par- 
ticular part  of  the  charge,  where  the  entire 
charge  showed  the  necessity  of  absolute  pos- 
session.— Greenwich  Coal  &  Coke  Co.  v.  Learn. 
83  A.  74. 

1 296  (N.J.)  In  an  action  for  the  price  of  a 
printing  press,  an  instruction  that  u  the  ma- 
chine was  in  all  respects  according  to  contract. 
and  the  excuse  for  not  having  it  up  in  time 
was  a  reasonable  one,  the  plaintiff  was  entitle<l 
to  a  verdict  held  not  erroneous  in  view  of  fur- 
ther instructions  given. — Potter  Printing  Pre-^- 
Co.  V.  Newark  Diily  Advertiser  Pub.  Co.  62 
A.  969.    ■ 


Digitized  by  LjOOQIC 


VnX.   OVBTOBT.  OOHSVOT,   AMD  DE. 
UBEBATIOMa  OF  JTTKT. 

1306  (DeLSuper.)  Where  the  evidence  is 
conflicting,  It  is  the  jury's  duty  to  reconcile  it, 
if  possible;  otherwise,  to  accept  that  which 
they  believe  is  most  worthy  of  belief. — Gig- 
mondi  V.  People's  Ry.  Co.,  83  A.  136:  Gatta  v. 
Philadelphia,  B.  &  W.  B.  Co.,  Id.  tSS. 

1 307  (Pa.)  In  assumpsit  for  moneys  due 
plaintiff,  either  party  may  send  out  with  the 
.iury  a  calculation  and  statement  of  claim  based 
on  the  evidence. — City  of  Pittsburgh  v.  Pitts- 
burgh Rys.  Co.,  83  A.  278. 

IX.  VERDICT. 
(B)   Special  Interrosatorleri  and  PIndlBKS. 

I  349  (Conn.)  The  superior  court  has  the  right 
to  submit  written  interrogatories  to  the  jury 
to  be  answered  by  them  upon  returning  their 
verdict,  for  the  purpose  of  ascertaining  upon 
what  ground  the  jury  rested  their  verdict. — Cnl- 
lum  V.  Colwell.  83  A.  605. 

$390  (R.I.)  The  statute  authoritini;  the  sob- 
mission  of  special  issues  to  the  jury  only  au^ 
tborizes  the  submission  of  a  material  question 
on  which  the  evidence  Is  disputed  in  such  a 
manner  as  to  be  readily  comprehended  by  the 
jury.— McQuillan  v.  McQuillan,  83  A.  401. 

TROVER  AND  CONVERSION. 

n.  ACTIONS. 

(C)  Evidence. 

I  40  (R.I.)  In  trover  for  the  conversion  of  cer^ 
tain  insurance  policies,  evidence  held  to  warrant 
a  finding  that  the  policies  belonged  to  plaintiff. 
—McQuillan  v.  McQuUlan,  83  A.  401. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTEES. 

See  Bankruptcy,  H  142,  184,  196,  304. 

TRUSTS. 

See  .\ction,  {  6;  Appeal  and  Error,  (  870;  Char- 
ities; Courts,  i  614;  Equity,  §1  399,  401, 
427:  Ijfe  Estates,  i  15;  Vendor  and  Purchas- 
er, §  130;  Wills,  il  524,  671-683,  858,  865. 

I.   CBEATION,   EXISTENCE,   AND   TA- 

UDITT. 

(A)  Bxpreaa  Traata. 

{21  (Md.)  The  creation  of  «  trust  must  be 
reasonably  definite. — Book  Depository  of  Bal- 
timore Annual  Conference  of  Methodist  Epis- 
copal Church  V.  Trustees  of  Church  Rooms 
Fund  of  Methodist  Episcopal  Church,  83  A.  50. 

i  25  (Del.Cb.)  Where  lessees  of  a  mortgagor's 
grantee,  who  took  subject  to  the  mortgage, 
covenanted  to  pay  rent  to  their  immediate  les- 
sor. $3,000  of  which  was  to  be  paid  to  the 
mortgagee,  and  the  balance  retained  by  the 
lessor,  there  being  no  consideration  from  the 
mortgagee  to  the  lessor,  and  no  promise  by 
either  of  the  lessees  or  the  lessor  to  pay  rent 
to  the  mortgagee,  and  no  intention  of  the  lessees 
to  constitute  themselves  trustees  for  the  mort- 
gagee, no  trust  was  established  against  the  les- 
sees in  favor  of  the  mortgagee. — Merchants'  Un- 
ion Trust  Co.  ▼.  Hew  Philadelphia  Graphite 
Co..  83  A.  520. 

138  (Md.)  The  taking  out  of  letters  testa- 
mentary held  sufficient  to  show  an  acceptance 
of  a  trust,  where  the  trustee  and  executor  un- 
der the  will  are  the  same. — Coudon  v.  Upde- 
graff,  83  A.  145. 

(B)  ReanltlBa  Traata. 

i  63%  (Md.)  Where  an  owner  has  vested 
his  grantee  with  the  legal  title  to  lands,  and 
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such  grantee  conveys  to  one  who  pays  the  pur- 
chase price,  and  orally  agrees  with  the  orig- 
inal owner  that  he  may  repurchase  the  land  at 
any  time  within  two  years,  there  ia  no  result- 
ing trust  created.— Riggin  ▼.  Robinson,  83  A. 
143. 

{72  (Conn.)  That  there  may  he  a  resulting 
trust  in  favor  of  one  from  the  acquisition  of 
title  to  property  by  others,  part  of  the  consid- 
eration by  which  they  secured  title  must  have 
come  from  him.— Lander  v.  Persky,  83  A.  209. 

{ 80  (R.I.)  Complainant  agreed  with  defend- 
ant to  engage  in  the  purchase  and  development 
of  real  estate,  defendant  to  furnish  all  the  capi- 
tal. Defendant  with  his  own  money  took  title 
to  property  negotiated  for  by  the  firm  in  his 
wife's  name  to  defeat  his  partner's  rights  to 
profits.  Held,  that  the  property  was  Iield  in 
trust  for  the  firm.— Moran  v.  McDevitt,  83  A. 
1013. 

(O)  Conatmctive   Traata. 

1 109  (Pa.)  Where  testator  is  induced  to 
make  a  devise  by  promise  of  devisee  to  apply 
it  to  benefit  of  another,  a  trust  is  created  that 
may  be  established  by  parol. — Blick  v.  Cockins, 
83  A.  196. 

{  1 10  (Pa.)  Under  the  evidence  In  a  bill  to 
have  a  trust  ex  maleficio  declared  in  a  defend- 
ant, with  respect  to  property  bequeathed  to 
him  by  his  wife,  on  the  ground  of  fraud,  it 
was  error  to  refuse  to  decree  a  trust  for  com- 
plainants.—Blick  V.  Cockins,  83  A.  196. 

Suit  to  6ave  a  trust  declared  held  not  a  suit 
to  reform  a  written  instrument,  but  to  prove 
fraud  in  the  defendant,  for  which  purpose  tes- 
timony of  one  witness  is  sufficient,  if  believed. 
—Id. 

n.  OONSTBVCTION  AND  OPEBA- 
TION. 

(B)  Estate   or   Interest  of  Trnstee   aad   of 
Cestnl  4ne  Trnat. 

I  140  (N.J.Ch.)  If  one  had  no  control  during 
his  lifetime  over  the  corpus  of  a  trust  fund  held 
in  trust  for  him,  he  could  not  dispose  of  it  by 
will.— O'Gorman  v.  Crowly,  83  A.  379. 

m.  APFOINTHENT,    QUALIFICA- 
TION, AND  TENURE   OF 
TRUSTEE. 

i  158  (Md.)  Equity  rather  than  the  orphans' 
court  held  the  jurisdiction  for  the  administra- 
tion of  a  trust  created  by  will.— Coudon  v.  Up- 
degraflF,  83  A.  145. 

{161  (Md.)  Under  Code  Pub.  Gen.  Laws 
1904,  art.  16,  §  235,  equity  held  entitled  to  re- 
quire a  trustee  about  to  loan  money  belonging 
to  the  trust  without  security  to  give  bond  for 
the  faithful  performance  of  his  duties. — Coudon 
V.  Updegraff,  83  A.   145. 

{  162  (N.J.Ch.)  An  order  made  by  the  Or- 
phans' Court  Act,  {  146,  discharging  decedent 
"from  the  further  duties  of  his  office  as  ex- 
ecutor," is  properly  treated  as  discharging  him 
from  the  performance  of  trusts  imposed  upon 
the  executor  subject  to  an  accounting  to  the 
substituted  administrator,  where  it  appears 
that  he  intended  to  apply  for,  and  the  court 
intended  to  grant,  sucn  discharge,  and  where 
the  parties  interested  for  several  years  treated 
the  order  as  having  that  effect. — Randall  v. 
Gray,  SH  A.  482. 

(  162  (Pa.)  Elderly  trustee  who  has  acted  a» 
such  for  oveT  ^0  years  on  filing  and  auditing 
of  accou  »  held  entitled  to  withdraw,  notwith- 
standin^^VAections  ot  cestui  que  trust.— In  re 
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meat  within  30  days,  in  default  whereof  hia  in- 
terest in  the  trust  estate  to  be  applied  to  such 
payment,  held  not  erroneous  because  it  made 
no  provision  for  an  extension  of  time  in  case 
of  an  appeal.— McAuslan  v.  McAuslan,  S3  A. 
837. 

-v.  EXECtrrioN  of  trvst  bt  trus- 

TEE   OR  BY  COURT. 

§  270  (Me.)  A  person  accepting  a  testamen- 
tary trust  must  execute  it  by  carrying  out  tes- 
tator's intention  as  expressed  by  the  language 
creating  the  trust— Dunn  v.  Morse,  83  A.  795. 

$282  (Pa.)  On  assignment  b^  a  father  to  a 
trustee  of  certain  property  including  notes 
made  by  two  of  his  sons,  the  net  income  to  be 
paid  to  the  father  and  wife  during  life,  and, 
on  the  death  of  the  surviving  parent,  the  fnnd 
to  be  distributed,  the  notes  bore  interest  until 
the  final  distribution  of  the  fund,  and  the  sons' 
shares  were  chargeable  with  all  unpaid  inter- 
est.—In  re  Barr,  83  A.  202. 

Vn.   ESTABI.I8HMEirT  AND  EN- 
FORCEMEITT  OF  TRUST. 

<C)  Aotlona. 

{359  (Md.)  A  bill  for  the  administration  of 
a  trust  estate  created  by  will  hdd  within  the 
Jarisdiction  of  equity,  where  a  namber  of  the 
devisees  were  nonresidents. — Condon  ▼.  Upde- 
graff,  83  A.  145. 

1 372  (Md.)  Evidence  in  an  action  to  compel 
reconveyance  pf  land  conveyed  to  defendant  by 
one  whom  the  plaintiff  had  vested  with  the 
legal  title  held  to  sustain  a  decree  dismissing 
the  biU.— Biggin  v.  Robinson,  83  A.  143. 

ULTRA  VIRES. 

Bee  Oorporationa.  H  484,  519. 

UNDERTAKINGS. 

"See  Bonds. 

UNDUE  INFLUENCE. 

;See  WUla,  §j  166.  225,  332,  421, 

UNFAIR  COMPETITION. 

-See  Trade-Marks  and  Trade-Names,  {(  68-93. 

UNIFORMITY. 

See  Statutes,  {{  73,  77. 

USAGES. 

-See  Customs  and  Usages. 

USE  AND  OCCUPATION. 

(4  (Me.)  One  is  not  entitled  to  sue  for  tise 
.and  occupation  of  land  to  which  he  has  no  legal 
title.— Pennington  v.  Gartley,  83  A.  701. 

1 9  (Me.)  The    burden    was    on    plaintiff    to 
■show  an  express  contract  by  defendant  to  pay 
her  a  fixed  sum  for  the  use  and  occupation  of 
land  to  which  she  had  no  legal  title.— Penning- 
ton v.  Gartley,  83  A.  701. 

In  an  action  for  use  and  occupation  of  land, 
evidence  held  insufiicient  to  show  promise  by 
defendant  to  pay  plaintiff  rents  and  profits  from 
land  to  which  she  had  no  legal  title.— Id. 

VACATION. 

See  Judgment,  {{  67,  68,  162,  163,  338-302, 
416. 

VALUE. 

-See  Bankcqptcy,  f  57;  Evidence,  ||  113,  201. 

VEHICLES. 

-See  Highways,  1  184;  Licenaes,  I  7;  Railroads, 


VENDOR  AND  PURCHASER. 

See  Brokers;  Covenants;  Dedication,  Si  48. 
61 ;  Deeds;  Executors  and  Administrators.  f{ 
148,  339,  386;  Frauds.  Sutute  of.  iS  76,  106, 
110;  Judgment,  $  619;  Sales;  .Specific  Pei^ 
formance;  Trusts,  {|  63,  74,  80;  Wills,  f  734. 

n.  CONSTRUCTION    AND    OPERA- 
TXON  OF  CONTRACT. 

(55  (Vt.)  A  contract  giving  orator  the  op- 
tion to  purchase  a  part  of  land,  and  for  the 
sale  and  division  of  the  proceeds  of  the  rest, 
held  divisible,  so  that  he  could  enforce  his 
equitable  rights  as  to  the  latter  part,  though 
he  had  no  right  under  the  option. — Cunningham 
V.   Blanchard,  83  A.  469. 

$81  (Pa.)  Construction  of  a  contract  relating 
to  a  written  option  to  purchase  land  previously 
executed  held  to  be  for  the  court,  notwithstand- 
ing certain  parol  evidence. — Standiford  ▼.  KIo- 
man,  83  A.  311. 

m.   MODIFICATION   OR   RESCISSION 
OF   CONTRACT. 

(A)  By  Agreement  o(  Parttea. 

S  83  (Pa.)  A  written  agreement  held  not  to 
change  a  prior  option  to  purchase  land  to  a 
contract  of  sale,  but  to  be  merely  an  extension 
of  the  option.— Standiford  t.  Kloman,  83  A. 
311. 

IV.   PERFORMANCE    OF    CONTRACT. 

(A)  Title  and  Estate  of  Vendor. 

$  ISO  (N.J.Ch.)  Where  the  record  title  to  land 
shows  a  conveyance  by  a  trustee  to  a  third 
person,  and  a  reconveyance  to  the  trustee  in- 
dividually, a  purchaser  will  not  be  compelled  to 
take  such  title.— Gosman  v.  Pfistner,  83  A.  781. 

Where  a  conveyance  of  land  by  a  trustee  to  a 
third  person  and  a  reconveyance  to  himself  in- 
dividually was  made  only  eight  years  before  a 
suit  for  specific  performance,  the  title  will  not 
be  held  marketable  under  the  rule  that  after 
the  lapse  of  a  long  period  of  time  equity  will 
presume  that  a  trustee  accounted  to  the  bene- 
ficiaries and  that  all  claims  against  him  were 
barred  by  delay. — Id. 

An  outstanding  tax  title  does  not  render  the 
title  to  land  unmarketable,  where  no  entry 
under  such  tax  title  has  been  made  within  20 
years. — Id. 

V.  RIGHTS   AND   UABIUTIES   OF 
PARTIES. 

(C)  Bona  Fide  PnreliaaerB. 

$  230  (N.J.Ch.)  A  purchaser  of  land  has  con- 
structive notice  of  what  appears  in  antecedent 
title  deeds.— Gosman  v.  Pfistner,  83  A.  781. 

VX.  REMEDIES  OF  VENDOR. 

(C)  Aetiona   for   Damasea. 

S  330  (N.J.Ch.)  The  measure  of  damaces  for  a 
purchaser's  refusal  to  take  the  land  i*  the  dif- 
ference between  the  contract  price  and  the  val- 
ue of  the  land.— Baerenklaa  v.  Peerless  Realty 
Co.,  83  A.  375. 

Vn.  REMEDIES  OF  PURCHASER. 

(A)  Recovery  of  Parcliaae  Money   Paid. 

$334  (N.J.Sup.)  Where  the  parties  to  a  con- 
tract of  sale  have  rescinded,  the  vendor  accept- 
ing the  property,  the  vendee  may  maintain  an 
action  to  recover  the  money  paid.— Gahaa  v. 
PUnt,  83  A.  776. 

VENUE. 

m.  OHANOE   OF    VENUE   OB  FX^OB 
OF  TRIAL 

$  70  (Vt)  On  an  appfication  for  a  change  of 
venue,  the  fact  that  defendant's  petition  was 
verified,  and  no  counter  affidavits  were  soh- 


Digitized  byCjOOQlC 


laitted,  did  not  require  the  coart  to  treat  Bacb 
application  aa  concIuslTe  on  the  facta  covered 
thereby. — Carpenter  v.  Central  Vermont  Ry. 
Co.,  83  A.  466. 

A  court  to  whlrh  an  application  for  a  change 
of  venue  was  submitted  held  not  required  to 
find  that  there  was  such  a  prejudice  in  the 
county  against  defendant  that  it  could  not  ob- 
tain a  fair  trial,  though  there  were  no  oppos- 
ing affidavits. — ^Id. 

VERDICT. 

See  Appeal  and  Error,  fl  933.  979,  1005.  1006, 
1015,  1068;  New  TtiO,  H  68,  70,  72,  161; 
Trial,  SS  S49,  350. 

VERIFICATION. 

See  Municipal  Corporations,  |  1007. 

VESTED  ESTATES. 

See  Wills,  §§  629-634. 

VICE  PRINCIPALS. 

See  Master  and  Servant,  ||  159-201. 

VIEW. 

See  Trial,  I  28. 

VILLAGES. 

See  Mnnieipai  Corporaliona. 

VOTERS. 

See  Election!. 

WAGES. 

See  Master  and  Servant,  |i  42,  80. 

WAIVER. 

See  Appeal  and  Error,  li  1062,  1078:  Attorney 
and  Client,  i  86;  Depositions;  Equity,  §  117; 
E:<toppel;  Insurance,  |  388;  Justices  of  the 
Peace,  $  164;  Limitation  of  Actions,  §  175; 
Mines  and  Minerals,  §  55;  Mort»iges,  |  497 ; 
Payment,  {  39;  Sales,  {(  182,  364;  Specific 
Performance,  $  101. 

WARNING. 

See  Railroads,  H  278,  350,  367;  Street  Rail- 
roads, g  93. 

WARRANTY. 

See  Landlord  and  Tenant,  i  125;  Salea,  H 
262%,  563,  364,  428. 

WASTE. 

See  Mortgage^  fi  205,  207. 

WATERS  AND  WATER  COURSES. 

See  Eminent  Domain,  f|  47,  84,  274,  277;  Tax- 
ation, if  81,  499. 

XI.  HATTTIIAX    WATER    OOTTRBES. 

(B)  Obvtmetion  and  netention. 

( 61  (Pa/)  On  a  bill  by  a  borough  against  a 
railroad  company  to  compel  the  removal  of  a 
pier  from  a  stream,  where  the  court  finds  that 
the  pier  obstructed  the  stream  so  as  to  be  a  pub- 
lic nuisance,  a  mandatory  injunction  will  be 
granted.— Carnegie  Borough  v.  Pittsburgh,  C., 
<:.  &  St.  L.  Ry.  Co..  83  A.  364. 

IV.  VATTTBAL  LAKES  AMD  POITDS. 

I  109  (N^.)  In  the  absence  of  a  legislative 
grant,  the  state's  title  in  great  ponds  extends 
to  the  highest  water  line;  and  a  littoral  pro- 
prietor cannot  justify  drawing  the  water  down 
to  low-water  mark,  as  against  the  public,  on 


the   ground   that  it   ia   merely   exercising   its 

groprietary  rights  as  a  littoral  landowner.— 
tate  V.  Great  Falls  Mfg.  Co.,  83  A  126. 

A  littoral  proprietor  at  the  outlet  of  a  great 
pond  may  use  the  water  in  a  reasonable  man- 
ner, depending  on  the  circuma^nces.— Id. 

§  1 14  (N.H.)  A  bill  in  equity  by  the  state  to 
enjoin  a  littoral  proprietor  from  using  the  wa- 
ter of  a  great  pond,  so  as  to  lower  the  surface 
thereof  below  the  natural  level,  alleging  that 
defendant  interids  to  continue  to  lower  the 
pond,  regardless  of  public  rights,  sufficiently 
alleges  that  defendant  does  not  execcise  its 
rights  in  a  reasonable  manner,  in  view  of  the 
public  rights. — State  t.  Great  Falls  Mfg.  Co., 
§3  A.  126. 

IX.  PITBLIO  WATER  SUFPI.Y. 
(A)  Domeatlo   and   Manlelpal   Purposea. 

{203  (N.J.)  Where,  under  a  contract  with  a 
town,  a  water  company  supplied  water  for 
hydrants  and  received  pay  therefor  for  more 
than  30  years,  and  the  town  treated  the  con- 
tract as  one  tor  the  calendar  year  by  paying 
for  the  hydrants  within  the  specified  limits,  the 
contract  was  binding,  though,  when  it  was 
made,  the  law  authorized  water  companies  only 
in  municipalities  of  2,0<X)  population,  which  did 
not  include  defendant. — Belvidere  Water  Co.  v. 
Town  of  Belvidere,  83  A.  241. 

{203  (Pa.)  A  consumer  of  water,  having 
stolen  a  large  quantity  and  then  sued  to  re- 
strain the  shutting  off  of  its  supply,  was  prop- 
erly required  to  pay  for  the  amount  stolen, 
pursuant  to  water  company's  cross-bill,  and 
was  then  entitled  to  a  decree  for  water  in  the 
future. — American  Conduit  Mfg.  Co.  v.  Ken- 
sington Water  Co.,  S3  A.  70. 

{ 203  (R.I.)  Contract  between  city  and  wa- 
terworks proprietor,  providing  a  maximum  price 
for  water  furnished  the  city,  held  not  to  re- 
quire the  furnishing  of  water  for  more  than  one 
constantly  running  fountain  for  such  maximum 
price,  especially  in  view  of  the  agts  of  the  par- 
ties under  the  contract. — Newport  Waterworks 
v.  Taylor,  83  A.  833. 

Acts  of  parties  under  contract  for  furnishing 
water  to  city  held  relevant  to  show  that  it 
did  not  include  water  for  constantly  running 
fountains  in  the  maximum  price  specified. — Id. 

WAYS. 

See  Easements. 

WEIGHTS  AND  MEASURES. 

See  Carriers,  i  202. 

WHISTLES. 

See  Railroads,  {{  350,  396,  40a 


See  Dower. 


WIDOWS. 
WILLS. 
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See  Appeal  and  Error,  {  308;  Charities,  |  21; 
Conversion;  Courts,  |  472;  Descent  and  Dis- 
tribution ;  Evidence,  |  77 ;  Executors  and  Ad- 
ministrators;  Insurance,  {  7S4;  Partition,  | 
21;  Powers;  Remainders;  Statutes,  {  115; 
Taxation,  I  807;  Trial,  {  187;  Truste,  {{  38, 
109,  140,  158.  270. 

I.  NATTmC  AKB  EXTEHT  OE  TEBTA- 
^EMTARY  POWER. 

J  '5   fvr  -CI  ^  X  S^*^  ^  "^^  ^^*  vtopetty  of  ba 
estate   ir*  •'^'vVvCi'Wwe  topoaei  ot  to  a  cbuTch  in 
trust   ii^^^t  °!;aVi  o*^  ^>^e  cbuxcYi,  etc.,  aud  to  ex- 
tend f^^V  teV*    Sc\««i%,1v6l4  »^  «^V^  ^"^  re\x»0M8 
Durn.O--K^      rtft?  l«ftt  »  ,A(*  to  «.  tVwTCh,  and  not 
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t 5,000  a  year,  nor  within  R.  L.  Mass.  c.  37,  { 
,  Umiting  it  to  $2,000.— GloTer  t.  Baker,  83  A. 
016. 

Under  Pub.  St.  1901,  c.  186,  i  1,  and  Pub. 
St.  1901,  c.  152,  {  2,  htld,  that  a  gift  in  excess 
of  $5,000  made  \}y  a  resident  testatrix  to  a  re- 
ligious association  in  Massachusetts  was  not 
prohibited. — Id. 

n.  TESTAMENTAKT  OAPACITT. 

f  54  (Conn.)  On  probate  of  a!  will,  evidence 
that  about  three  weeks  after  the  will  was  ex- 
ecuted deceased  undertook  to  make  a  gift  of  a 
bank  book  was  admissible  on  the  issue  of  her 
mental  capacity  to  dispose  of  the  same  prop- 
erty by  wiU.— CuUum  t.  Colwell,  83  A.  69o. 

rv.  BEQinSITES    AND    VALlDTirT. 

(B)   Form  and  Contents  ot  Instrnmenta. 

f  107  (Pa.)  That  testatrix,  in  her  own  hand- 
writing, adds  interlineations  to  her  will,  held 
not  to  avoid  it.— In  re  Rowan's  Estate,  83  A. 
429. 

<B)   Nnnonpatlve  'Wills. 

{  140  (Pa.)  Probate  of  alleged  nnncupatiTe 
will  will  be  denied,  where  the  maker  was  com- 
petent to  have  asked  another  to.  have  signed 
bis  name  for  him. — ^In  re  Munhall's  Estate,  83 
A.  66. 

(F)  Mistake,  Vndne  Inflnenee.  and  Frand. 

i  166  (Fa.)  On  issue  of  devisavit  vel  non,  a 
verdict  against  the  will  on  the  ground  of  undue 
influence  held  not  supported  by  the  evidence. — 
Canfield  v.  Barnes,  83  A.  403. 

(O)  Revocation  and  Re-riTal. 

I  173  (Md.)  A  cancellation  or  obliteration  of 
a  will  does  not  operate  as  a  revocation,  unless 
it  was  done  animo  revocandi. — Safe  Deposit  & 
Trust  Co.  V.  Thom,  83  A.  45. 

i  174  (Md.)  Under  Code,  art.  93,  |  318,  a 
testator  may  revoke  one  clause  of  his  will 
without  destroying  other  clanses,  provided  be 
does  not  enlarge  the  estate  of  one  taking  un- 
der the  vrill,  or  change  the  character  of  the 
remaining  provisions.---Safe  Deposit  &  Trust 
Co.  V.  Thom,  83  A.  45. 

Although  Code,  art.  93,  |  318,  authorizes  a 
testator  to  revoke  bis  will  by  canceling  or  ob- 
literating it,  an  incomplete  cancellation,  where 
it  shows  that  the  testator  bad  attempted  to 
restore  the  marks  erased,  raises  no  presump- 
tion of  revocation.— Id. 

§  196  (Md.)  Where  a  portion  of  a  will  was 
revoked  by  erasure,  held,  that  it  cannot  be  re- 
established by  restoring  words  or  letters  erased. 
—Safe  Deposit  &  Trust  Co.  v.  Thom,  83  A.  45. 

V.  PROBATE,  ESTABUSHMENT. 

AND   ANNUlJaENT. 

(A)    Probate    and   Revooatlon   In    General. 

J  216  (N.H.)  Objection  to  a  part  of  a  will 
onered  for  probate  defeats  the  will  only  to  the 
extent  of  the  proof,  and  it  may  be  probated  as 
to  the  part  to  which  the  objection  is  not  proven. 
—Glover  v.  Baker,  83  A.  916. 

{219  (N.H.)  Testator's  widow,  a  beneficiary 
under  the  wUl,  was  sufficiently  "interested"  in 
the  will  to  be  entitled  to  prosecute  proceedings 
to  prove  the  will  in  solemn  form.— Merrill  t. 
Putnam,  83  A.  94. 

(B)  Actions  to  Establish  or  Determine 
Validity  In  General. 

i  222  (Md.)  A  court  of  equity  has  no  power 
to  revoke  an  order  of  the  orphans'  court,  ad- 
mitting the  will  to  probate.— Bradley  v.  Brad- 
ley, m  A.  446. 

$  225  (N.II.)  Whether  a  paper  presented  for 
probate  was  the  will  of  the  testator,  or  the 
t>ruduct  of  other  niiuds  operating  upon  hers 
through  fraud  or  undue  influence,  is  a  question 


which  could  have  been  raised  in  opposition  t» 
its  probate.— Glover  v.  Baker,  83  A.  916. 

(ES)   Jurisdiction,  lilnUtatlons,  and  I^aehes. 

1 253  (Md.)  A  court  of  equity  has  no  power  to 
determine  whether  a  will  shall  be  admitted  to 
probate.— Bradley  v.  Bradley,  83  A.  446. 

(H)   Kvldenee. 

§  302  (Pa.)  An  issue  of  devisavit  vel  non  held 
properly  refused,  when  five  witnesses  positively 
identified  the  signature  to  a  will  as  that  of 
testatrix  and  stated  that  the  entire  will  was  in 
her  handwriting,  and  only  one  testified  that  the 
handwriting  did  not  look  like  that  of  testatrix. 
—In  re  Rowan's  Estate,  83  A.  429. 

{306  (Md.)  In  a  proceeding  for  the  probate 
of  a  will,  evidence  held  insufficient  to  show 
that  erasures  made  by  the  testator  were  mad<> 
with  the  intention  of  revoking  the  will. — Safe 
Deposit  &  Trust  Co.  v.  Thom,  83  A.  45. 

(I)  Hearln*  or  Trial. 

{316  (Pa.)  An   issue   devisavit  vel   non    was 

&roperly  denied,  where  testatrix  was  shown  to 
e  of  sound  mind  and  no  undue  influence  was 
shown.- In  re  Jones'  F'atate,  83  A.  686. 
'  { 332  (Conn.)  On  the  issue  of  undue  influ- 
ence, an  instruction  held  applicable  to  the  facts 
of  the  case.— CuUum  v.  Colwell,  83  A.  W3. 

(K)  Review. 

{  371 1/2  (N.H.)  It  was  error  to  dismiss  an  ap- 
peal from  a  decree  in  a  proceeding  in  probate 
court  to  prove  a  will  in  solemn  form,  b^ 
cause  certain  persons  were  not  properly  made 
parties.— Merrill  v.  Putnam,  83  A.  94. 

An  appeal  from  a  decree  in  a  probate  pro- 
ceeding being  improperly  dismissed  by  the  su- 
perior court  the  case  should  be  brought  for- 
ward on  the  superior  court  docket  for  trial, 
and  not  sent  back  to  the  probate  court. — ^Id. 

(M)  Operation  and  EKect. 

{421  (N.H.)  The  judgment  of  the  probate 
court  allowing  a  will  held  not  open  to  collateral 
attack  for  fraud  and  undue  influence  in  set-ur- 
ing  its  execution.— Glover  v.  Baker,  83  A.  Ol'J. 

{  423  (N.H.)  The  decree  of  the  probate  court 
allowing  a  will  is  a  judgment  establishing  the 
instrument  to  be  the  will  of  the  alleged  testator. 
and  so  long  as  it  stands  is  conclusive  of  the 
genuineness  and  validity  of  the  will. — Glover 
V.  Baker,  83  A.  916. 

VI.  GOMSTBUCTION. 
(A)  General  Rnles. 

{ 439  (Md.)  In  construing  a  will,  the  inten- 
tion of  the  testator  held  controlling  in  the  ab- 
sence of  a  conflict  with  a  rule  of  property. — 
Condon  v.  Updegraff,  83  A.  149. 

{  439  (Md.)  Wills  are  construed  more  liberal- 
ly than  deeds  in  order  to  effectnate  testator's 
intent.— Bamett  v.  Bamett,  83  A.  160. 

{  439  (N.H.)  Where  the  testator's  purpose  can 
be  ascertained,  and  is  legal,  it  is  the  duty  of 
the  ooort  to  give  it  effect.— Glover  ▼.  Baker,  83 
A.  916. 

{439  (R.I.)  A  will  should  be  so  interpreted 
as  to  carry  out  the  testator's  intention. — Wood- 
ward T.  Congdon,  83  A.  433. 

{440  (Me.)  In  construing  a  wHL  testator's 
intention  should  be  ascertained,  if  possible, 
from  the  will  itself.— Dunn  v.  Morse.  83  A.  795. 

{440  (Md.)  The  words  of  a  will  are  the  best 
evidence  of  the  testator's  intention. — Condnn 
V.  Updegraff,  83  A.  145. 

{441  (Md.)  Testator's  situation  at  the  time 
of  execution  and  the  other  surrounding  circum- 
stances may  be  properly  considered  with  thr 
language  of  the  will.— Bamett  v.  Bamett,  ^3 
A.  160. 

{441  (R.I.)  The  intention  of  the  testatvr 
must  be  gathered  from  the  entire  instrument. 
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taking  into  oonsideratioa  the  sarroanding  dr- 
-cumstances, — Perry  t.  Brown,  88  A.  8. 

i  447  (Pa.)  In  construing  a  restriction  in  a 
will,  there  is  no  presumption  of  illegality;  but 
the  presumption  is  in  favor  of  innocence  and 
validity. — In  re  Gunning's  Estate,  83  A.  60. 

i  449  (R.I.)  A  will  is  to  be  so  construed  as 
to  avoid  partial  intestacy  if  socli  construction 
is  natural  and  reasonable.— Woodward  v.  Cong- 
don,  83  A.  433. 

§481  (Pa.)  Wills  should  be  construed  to 
speak  as  if  executed  immediately  before  the 
testator's  death,  unless  a  contrary  intent  ap- 
pears.— In  re.  Gunning's  Estate,  83  A.  60. 

§488  (N.H.)  A  court  is  not  entitled  to  pro- 
nounce an  instrument  ambiguous  until  it  has 
brought  to  its  aid  in  its  interpretation  all  the 
light  afforded  by  the  collateral  facts  and  circum- 
stances.—Glover  v.  Baker,  83  A.  916. 

(B)    Deitisnatlan  of  Devisvea   and  liev>- 
teen  and  Tkelr  Reapectlve  Shares. 

{524  (Pa.)  Where  will  directs  that  in  a  cer- 
tain event,  after  expiration  of  particular  in- 
terest, estate  shall  go  to  those  who  would  take 
under  intestate  laws,  it  is  construed  as  mean- 
ing those  who  would  have  taken  at  his  death, 
unless  a  different  intent  appears. — In  re  Mc- 
Fillin's  Estate,  83  A.  620. 

Limitation  over  in  will  to  persons  entitled 
as  testator's  next  of  kin  held  to  refer  to  next 
«f  kin  as  of  date  of  testator's  death,  and  not 
as  of  termination  of  particular  estate. — Id. 

$  524  (R.I.)  Where  a  testatrix  devised  prop- 
erty to  trustees  to  pay  the  income  to  her  hus- 
band during  his  life,  leaving  the  remainder  to 
the  children  and  grandchildren  of  a  named 
couple,  all  of  that  class  including  those  who 
might  be  born  after  the  death  of  testatrix  and 
before  the  death  of  her  husband  are  entitled 
to  take.— Perry  v.  Brown,  83  A.  8. 

1531  (R.I.)  Where  a  testatrix  devised  the 
residue  of  her  property  to  the  children  and 
grandchildren  of  a  named  couple  and  two  oth- 
or  named  persons,  the  entire  class  took  per 
capita  and  not  per  stirpes. — Perry  v.  Brown, 
83  A.  8. 

(D)   Deacrlytton'  of   Propertjr. 

§  570  (Conn.)  Where  testatrix  owned  a  mort- 
gage on  real  estate  located  on  143d  street  in 
New  York  City,  near  Riverside  Drive,  and  by 
her  will  devised  all  her  title  and  interest  to 
"certain  real  estate  situated  on  West  143d 
street  near  Riverside  Drive  in  the  city  •  •  • 
of  New  York,  consisting  of  five  lots  with  build- 
ing thereon,"  the  will  sufficiently  described  the 
mortgage  to  make  a  valid  gift.— Weed  v.  Hoge, 
S3  A.  636. 

§578  (N.H.)  Where  testatrix  directed  that 
her_  shares  of  stock  and  bonds  and  evidences 
of  indebtedness  be  sold,  and  the  proceeds  di- 
vided among  certain  nephews  and  nieces,  and 
by  a  codicil  she  designated  a  residuary  legatee, 
the  proceeds  of  stock,  notes,  etc.,  acquired  sub- 
sequent to  the  execution  of  the  will,  passed 
to  the  nieces  and  nephews,  and  not  under  the 
codicil.— Livermore  v.  Wells,  83  A.  131. 

(E)  Natvre   of  Estates   and    Interests   Cre- 
ated. 

§  597  (Md.)  Testatrix's  children  held  to  take 
a  fee-simple,  and  not  merely  a  life,  estate.— 
Barnett  v.  Barnett,  83  A.  160. 

To  pass  the  fee,  it  is  not  necessary  to  use 
strictly  technical  language. — Id. 

§  600  (Me.)  An  absolute  estate  passes  under 
an  unlimited  devise,  with  an  unquaiitted  and 
unrestricted  power  of  disposition  in  the  bene- 
ficiary; and  any  attempted  limitation  over  of 
such  part  as  may  remain  unexpended  at  the 
beneficiary's  death  is  repugnant  and  void. — 
Lord  V.   Pearson,  83  A.  1102. 

tinder   a   will  giving  the  residue  of  the  es- 


tate to  a  nephew,  reciting  a  desire  that 
he  use  as  much  of  it  as  "he  needs  or 
wishes  to,  even  if  he  spends  the  whole  of 
it,"  but  directing  that,  if  at  his  death  the 
principal  should  remain  unexpended,  it  should 
be  distributed  in  a  specified  manner,  an  al>so- 
lute  estate  passed  to  the  nephew. — Id. 

S  600  (Md.)  If  an  estate  is  given  to  one  gen- 
erally or  indefinitely  with  a  power  of  disposi- 
tion, he  takes  the  property  absolutely.- Bar- 
nett V.  Barnett,  83  A.  160. 

1 610  (Me.)  An  absolute  estate  passes  un- 
der an  unlimited  bequest,  with  an  unqualified 
and  unrestricted  power  of  disposition  in  the 
beneficiary;  and  any  attempted  limitation  over 
of  such  part  as  may  remain  unexpended  at 
the  beneficiary's  death  is  repugnant  and  void. — 
Lord  V.  Pearson,  83  A.  1102. 

A  will  held  to  give  testatrix's  nephew  an  ab- 
solute estate  in  the  residue  of  the  property. 
— ^Id. 

1 614  (Pa.)  Where  land  is  devised  to  testator's 
daughter  to  have  and  to  hold  for  her  natural 
life,  and  at  her  death  to  vest  in  her  child  or 
children  if  any  should  survive  her,  and  in  the 
event  of  her  death  without  child  or  children, 
then  over  to  testator's  sons,  the  daughter  takes 
a  life  estate  only.— Donovan  v.  Woodworth,  83 
A.  425. 

§617  (R.I.)  A  testatrix's  will,  drawn  by 
herself,  in  which  she  gave  the  residue  to  her 
husband  for  his  personal  use  during  life,  but 
provided  that  the  income  of  her  property 
should  not  be  devoted  to  the  husband's  main- 
tenance until  the  income  from  his  own  prop- 
erty was  exhausted,  and  placed  all  her  estate 
in  the  hands  of  trustees,  held  not  to  give  the 
husband  a  life  estate,  but  only  a  limited  right 
to  the  income  of  her  property  after  the  ex- 
haustion of  his  own  income.— Perry  v.  Brown, 
83  A.  8. 

§  627  (Me.)  On  bequest  of  income  to  several 
persons  by  name,  to  be  divided  among  them 
equally,  the  legatees  take  as  tenants  in  common 
and  not  as  joint  tenants,  and,  on  death  of  a 
legatee  before  termination  of  the  trust,  the  in- 
come must  be  paid  to  the  legal  representatives 
of  the  estate  or  the  deceased  legatee. — Morse  v. 
Ballou,  83  A.  799. 

(F)   Vested  or  Contingent  Bstates  and  In- 
terests. 

1 629  (Me.)  Generally  a  devise  or  bequest  to 
a  testator's  children  gives  a  vested  interest 
unless  a  contrary  intention  is  shown  by  the 
will.— Morse  v.  Ballou,  83  A.  799. 

§  630  (R.I.)  The  right  of  legatees  who  were 
to  take  if  living  at  the  death  of  testatrix's  hus- 
band, to  whom  was  given  a  life  interest  in  the 
income  of  the  estate,  and  if  not  living  the  leg- 
acies to  remain  in  the  general  fund,  held  de- 
pendent upon  their  surviving  the  hnsband. — 
Perry  v.  Brown,  83  A.  8. 

J  634  (Pa.)  Under  provisions  of  vrill,  testa- 
tor's son's  estate  held  to  have  a  vested  inter- 
est in  one-half  of  the  trust  estate  held  for  the 
life  of  a  daughter,  since  deceased,  and  that 
one  half  of  this  one-half  should  be  awarded 
to  the  son's  widow,  taking  against  the  son's 
will,  and  the  other  half  to  the  sarviving  daugh- 
ter of  testator  under  the  son's  vrill. — In  re 
Massey's  Estate,  83  A.  1087. 

§634  (R.I.)  Specific  and  residnary  legatees 
taking  after  the  expiration  of  a  trust  estate  in 
favor  of  testatrix's  husband,  to  .whose  support 
the  trustees  were  directed  to  devote  such  of 
the  income  of  testatrix's  estate  as  might  be 
necessary  for  that  purpose  after  exhaustion 
of  the  income  of  the  husband's  personal  estate, 
held  to  have  vested  interests.— Perry  v.  Brown, 
83  A.  8. 
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(G)  CoBdItloas  and  Reatrtetiona. 

S647  (Pa.)  Condition  attached  to  devise, 
that  the  devisee  should  not  be  living  with  the 
woman  he  married  in  1899,  is  a  condition  pre- 
cedent and  valid.— In  re  Gunning's  Estate,  83 
A.  60. 

The  mle  invalidating  gifts  based  upon  a  fu- 
ture separation  of  husband  and  wife  is  inap- 
plicable to  a  legacy  upon  condition  that  it  shall 
be  eiTectual  only  if  the  legatee's  wife  be  dead 
or  divorced  from  the  legatee. — Id. 

S664  (Pa.)  That  a  devisee  is  not  at  fault 
for  the  nonperformance  of  a  condition  preced- 
ent because  he  must  do  some  act  which  he  is 
incapable  of  performing  is  immaterial. — In  le 
Gunning's  Estate,  83  A.  60. 

i  664  (H.I.)  Servants  to  whom  testatrix  di- 
rected a  legacy  and  a  salary  respectively  to 
be  paid  if  they  continued  to  care  for  the  res- 
idence and  attend  testatrix's  husband,  who  was 
insane,  held  not  entitled  thereto,  where  the 
husband  did  not  reside  at  the  family  resi- 
dence; his  condition  being  such  that  be  was 
coniined  in  a  hospital.— Perry  v.  Brown,  83 
A.  8. 

(H)  Batatea  ta  Trust  aad  Powera. 

f  671  (N.H.)  The  words  of  a  will  to  create  a 
trust  must  be  imperative,  must  make  the  sub- 
ject certain,  and  the  object  as  certain  as  the 
subject— Glover  v.  Baker,  83  A.  916. 

A  gift  of  all  of  an  estate  not  otherwise  dis- 
posed of  by  the  will  is  sufficiently  certain  as 
to  the  subject  of  the  trust.— Id. 

i  672  (N.J.Ch.)  A  mere  discretion  in  the  trus- 
tees is  a  mere  power;  but  an  imperative  dis- 
cretion implies  a  trust.— O'Gorman  v.  Crowly, 
83  A.  379. 

1 672  (Pa.)  A  bequest  to  executors,  in  trust 
for  testatrix's  daughter,  of  income  to  be  paid 
her  during  her  life,  free  from  control  of  any 
husband,  with  power  in  the  daughter  to  dispose 
by  will,  *but  without  limitation  over,  was  an 
active  trust  for  the  daughter  for  life. — In  re 
Knight's  Estate,  S3  A.  709. 

i  684  (Md.)  A  stock  dividend  declared  on 
stock  given  by  a  will  held  income  rather  than 
principal. — Coudon  ▼.  Updegraff,  83  A.  145. 

1 684  (N.H.)  Testator's  sisters  held  entitled 
to  the  gross  incoine  of  the  estate  created  by  a 
testamentary  trust. — Foster  v.  Hargate,  83  A. 
612. 

§684  (R.I.)  A  will  directed  that  testatrix's 
estate  should  be  held  by  her  trustees  and  the 
income  thereof  applied  to  the  maintenance  of 
her  insane  husband  during  his  life  in  the 
event  that  the  income  from  his  own  estate  is 
insufficient  for  that  purpose,  but  did  not  direct 
that  surplus  income  should  be  accumulated. 
Held,  that  it  was  the  evident  intention  of  the 
testatrix  to  require  such  accumulation. — Perry 
T.  Brown,  83  A.  8. 

§686  (Me.)  A  will,  creating  a  trust  for  pay- 
ment of  income  to  testator's  daughters  during 
the  life  of  a  third  person,  held  to  entitle  the 
legal  representative,  and  not  the  heirs  of  a 
daughter  dying  before  termination  of  the  trust, 
to  the  income  from  her  share. — Morsd  v.  Bal- 
lou,  83  A.  799. 

{  686  (N.J.Ch.)  A  provision  of  a  testamentary 
trust,  requiring  the  trustees  to  pay  the  trust 
fund  to  testator's  sou  when,  in  their  opinion, 
bis  condition  made  him  competent  to  attend  to 
affairs,  held  a  naked  power  resting  in  the  trus- 
tees' discretion,  so  that  they  could  not  be  com- 
pelled to  transfer  the  trust  fund. — O'Gorman  v. 
Crowly,  83  A.  379. 

§  686  (Pa.)  Under  provisions  of  will,  corpus 
of  estate  held  to  have  been  placed  in  trust  un- 
til the  death  of  the  last  surviving  child  of 
testator,  so  that  the  grandchildren  were  not 
entitled  to  partition  until  such  event  happened. 
—Gibbons  v.   Gibbons,  83  A.  621. 

§  692  (Me.)  Power  in  executors  to  designate 
needy  relatives  of  testator  as  heirs  to  a  trust 


fund  held  to  give  them  a  discretion  whether  anv 
relatives  should  so  inherit,  and,  they  not  having 
designated  in  tlicir  lifetime  any  ^uch  needy 
relatives,  the  power  cannot  be  exercised  by  th« 
court.— Dunn  v.  Morse,  83  A.  795. 

Where  a  will  directed  the  executors  to  desig- 
nate an  "institution  or  institutions  for  the  re- 
lief of  suffering  humanity"  to  receive  trust 
funds  on  termination  of  the  trust,  but  the  ex- 
ecutors, through  death  and  infirmity,  neglected 
to  perform  that  duty,  the  courts  will  designate 
such  beneficiaries.— Id. 

In  construing  an  imperative  power  in  or  di- 
rection to  a  testamentary  trustee,  it  is  not  nec- 
essary that  the  a'ppointing  words  be  a  com- 
mand, it  being  sufficient  if  the  language  is  such 
that  it  is  reasonably  inferable  therefrom  tliat 
it  was  the  intention  that  it  should  be  impera- 
tive.— Id. 

I  693  (Md.)  Where  an  estate  is  given  general- 
ly with  power  of  disposition,  the  devisee  or 
legatee  takes  the  property  absolutely,  and  not 
merely  a  power,  but,"  where  the  property  is  ex- 
pressly for  life  with  a  power  of  disposition  an- 
nexed, the  first  taker  has  but  a  life  estate  with 
a  superadded  power. — Snyder  v.  Snyder,  83  A. 
246. 

A  devise  to  a  wife  to  manage  and  control  the 
whole  estate,  "to  sell  any  part  of  the  whole  if 
necessary  or  advisable  in  her  best  judgment.** 
gave  her  absolute  title  not  cut  down  by  the 
further  "wish  and  desire  of  my  wife  to  make  a 
will  with  such  division  of  our  estate  among  our 
children  as  in  her  best  judgment  will  be  just 
and  proper." — Id. 

Under  a  devise  to, a  wife  to  manage  and  con- 
trol and  to  sell  any  part  or  the  whole  if  nec- 
essary or  advisable  in  her  best  judgment,  tlie 
further  wish  that  she  make  a  will  making  such 
division  among  the  children  as  in  her  best  judg- 
ment was  proper,  if  constmed  as  granting  only 
a  life  estate,  gave  her  power  to  sell. — Id. 

i  693  (N.J.Ch.)  Under  a  clause  in  a  will  em- 
powering trustees  to  sell  or  rent  any  of  testa- 
tor's real  estate  when  deemed  by  tnem  to  be 
most  advantageous,  and  to  invest  the  proc««ds 
and  pay  legacies  from  the  income,  the  trustees 
were,  by  implication,  authorized  to  assume  the 
legal  title.— Randall  v.  Gray,  83  A.  482. 

(I)  Aetlona  to   Conatme  'Wllla. 

{  697  (N.H.)  A  plaintiff,  who  is  not  a  trustee 
or  a  beneficiary  under  a  trust  created  by  a  wilL 
and  who  does  not  ask  the  declaration  of  a 
trust  in  his  favor,  held  not  entitled  to  the  ad- 
vice of  the  court  as  to  the  true  construction  and 
effect  of  the  will.— Glover  v.  Baker,  83  A.  916. 

A  court,  in  construing  a  will,  does  so  as  part 
of  the  detei'mination  of  the  cause,  but  is  not  re- 
quired to  advise  every  one  who  alleges  an  in- 
terest under  or  adverse  to  the  will.— Id. 

An  heir  claiming  in  hostility  to  a  will  has  oo 
such  interest  in  its  interpretation  that  be  can 
require  the  advice  of  the  court  as  to  his  rights 
in  the  estate  by  bill  in  equity  for  its  oonstmc- 
tion. — Id. 

On  a  bill  against  an  executor  showing  a  spe- 
cial case  for  equitable  relief,  a  party  mar 
have  his  beneficial  interest  under  liis  claim 
as  heir  to  a  distributive  share  in  funds  in  tbv 
executor's  hands  declared. — Id. 

§  706  (N.H.)  On  the  transfer  from  the  supe- 
rior court  on  demurrer  of  a  bill  for  advice  as  to 
the  construction  of  a  wUl  and  plaintifTs  right 
thereunder,  held  that  the  executor's  concession 
that  the  proceeding  was  maintainable  in  Gome 
form  authorized  the  court  to  express  its  opin- 
ion on  the  material  questions  argued,  notwitb- 
standing  the  bill  was  dismissed  so  far  as  plain- 
tiff's right  to  maintain  it— Glover  v.  Baker,  S3 
A.  916. 

VII.   RIGHTS  Ain>  TiTABTMTIES  OF 
DEVISEES   Ain>  IiEOATEES. 

(A)  Ifatvre  of  Title  and  Rlchta  la  Geaeral. 

§  733  (Md.)  A  will  held  to  warrant  a  distri- 
bution of  the  residnary  estate  before  the  death 
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of  the  testator's  -wife.— Condon  r.  Updegraff, 
83  A.  145. 

S  734  (Pa.)  A  legacy  bears  interest  from  the 
time  it  is  payable  under  the  terms  of  the  will; 
the  rule  that  interest  runs  from  the  expira- 
tion of  a  year  from  testator's  death  applying 
only  when  the  will  does  not  direct  payment  at 
a  particular  time. — In  re  Gunning's  Estate,  83 

A.  es. 

Under  a  will  directing  sale  of  realty  at  best 
price  obtainable,  where  delay  in  sale  is  due  to 
effort  to  obtain  beat  price,  allowance  of  inter- 
est on  legacies  from  one  year  from  the  death 
of  testatrix  held  error. — Id. 

§747  (Conn.)  Where  decedent  left  sufficient 
property  to  settle  his  estate,  in  addition  to  a 
parcel  specifically  devised,  an  action  to  set 
aside  a  conveyance  of  such  tract  was  properly 
brought  by  the  devisee.— Beckwith  t.  Cowles, 
83  A.  1113. 

(B)    Speelfle,   DemonstratlTC,   md    General 
Devises  and  Bequests. 

g  753  (Onn.)  A  "specific  legacy"  is  a  gift  oi 
particular  specified  things,  or  of  the  proceeds 
of  the  sale  of  specified  things,  or  of  a  specific 
fund  or  a  defined  portion  thereof,  and  it  is  sat- 
isfied by  the  delivery  of  the  specific  property 
identified  as  the  subject  of  the  gift,  and  where 
the  same  is  not  owned  by  testator  at  his  death 
the  legatee  takes  nothing,  for  he  has  no  claim 
on  the  general  assets.— weed  v.  Hoge,  83  A. 
636. 

A  will  directing  the  executors  to  sell  testa- 
trix's property  situated  in  the  state  and  to  give 
a  specified  part  of  the  proceeds  to  her  husband 
absolutely  creates  a  specific  legacy. — Id. 

A  devise  in  form  of  particular  lands  of  which 
testator  is  mortgagee  only  passes  the  interest 
as  being  that  which  he  must  have  intended  to 
be  the  subject  of  his  gift. — ^Id. 

A  will,  devising  testatrix's  right,  title,  and 
interest  as  mortgagee  to  real  estate  described, 
creates  a  specific  gift. — Id. 

A  bequest  of  the  remainder  of  testatrix's  per- 
sonal effects,  including  furniture,  bric-a-brac, 
etc.,  is  specific  and  can  only  be  satisfied  by  the 
delivery  to  the  beneficiary  of  the  particular 
things  described.— Id. 

I  756  (Conn.)  A  "general  legacy"  may  be  sat- 
isfied out  of  the  general  assets  of  testator^s  es- 
tate without  regard  to  any  particular  fund  or 
property,  and  a  general  legacy  has  no  reference 
to  the  actual  state  of  testator's  property,  and 
it  is  supposed  that  testator  has  sufiicicnt  prop- 
erty to  procure  for  the  legatee  the  amount  giv- 
en him.— Weed  v.  Hoge,  83  A.  636. 

<D)  Kleetton. 

:  801  (Pa.)  Act  April  1,  1909  (P.  I*  87), 
giving  widows  a  preference  of  $.5,000  in  dis- 
tribution, applies  as  well  to  the  estates  of 
testates,  where  the  widow  elects  to  take  against 
the  will,  as  to  the  estates  of  intestates. — In 
re  Guenthoer's  Estate.  83  A.  617. 

That  portion  of  a  testator's  estate  which  a 
widow  receives  on  election  to  take  against  her 
husband's  will  comes  to  her  by  virtue  of  the 
statute  as  estate  of  an  intestate,  and  not  as 
the  estate  of  a  testate. — Id. 

1801  (Pa.)  Act  April  1,  1909  (P.  L.  87), 
giving  widows  a  preference  of  $5,000  in  dis- 
tribution, applies  as  well  to  the  estate  of 
testates,  where  the  widow  elects  to  take  against 
the  will,  as  to  the  estates  of  intestates:  and 
the  act  is  constitutional. — In  re  Deegan's  Es- 
tate, 83  A.  620. 

{801  (Pa.)  Act  April  1,  1009  (P.  L.  87),  giv- 
ing to  widows  a  preference  of  $5,000  in  dis- 
tribution of  intestate  estates,  applies  to  the  es- 
tate of  a  testate  whose  widow  has  elected  to 


take  against  the  will,  and  is  constitutional. — 
In  re  Metcer'a  Estate,  83  A.  707. 


(F)  I,ecaeles  Charged  on  Property,  Bs- 
tate,  or  Interest* 

S  82 1  (Pa.)  Where  testator  gave  all  his  per- 
sonalty and  real  estate  to  his  wife  with  desire 
that  certain  money  legacies  should  be  paid  "out 
of  the  estate,"  a  real  estate  devise  to  the  wife 
was  not  charged  with  the  iponey  legacies. — In 
re  Wallace's  Estate,  83  A.  280. 

(H)  Told,    Lapsed,    and    Forfeited    DeTlsea 

and  Bequests,  and  Property  and 

Interests  Undisposed  of. 

§  858  (R.I. )  Residuary  legatees  held  not  en- 
titled to  surplus  income,  under  a  bequest  to 
trustees  to  expend  the  income  for  the  main- 
tenance of  testatrix's  insane  husband  during 
his  lifetime  in  case  the  income  from  his  own 
estate  was  insufiicient  for  that  purpose;  tes- 
tatrix having  also  made  specific  bequests  for 
the  payment  of  which  such  income  might  be 
required. — Perry  v.  Brown,  83  A.  8. 

f  858  (R.I.)  At  common  law  as  recognized  in 
this  state,  lapsed  or  void  bequests  fall  in  the 
residuary.— Woodward  v.  Congdon.  83  A.  433. 

Gen.  lAWS  1909,  c.  254,  §  7,  providing  that, 
if  a  devisee  of  real  estate  dies  before  testator 
'without  issue,  the  devise  shall  fall  into  the  resi- 
due, and  if  a  "residuary  devisee  or  legatee"  die 
before  the  testator  without  issue,  the  other 
residua^  "devisees  or  legatees"  shall  take  the 
share  of  the  "devisee  or  legatee"  so  dying,  ap- 
plies to  both  real  and  personal  property,  and 
hence  a  lapsed,  specific,  pecuniary,  or  property 
legacy  falls  into  the  residue. — Id. 

1863  (R.I.)  Gen.  Laws  1909,  c.  254,  {  7, 
provides  that,  where  a  residuary  devisee  or 
legatee  dies  before  the  testator  without  issue, 
his  share  shall  pass  to  the  surviving  residuary 
devisee  or  legatee.  Testatrix  gave  a  specific 
pecuniary  legacy  to  each  of  two  cousins  and 
also  gave  to  each  of  them  a  specific  legacy  of 
personal  property  and  made  them  residuary 
legatees  and  devisees.  Held  that,  on  the  death 
of  one  of  the  cousins  before  testatrix  without 
issue,  his  share  of  the  residue  augmented  by 
the  specific  legacy  passed  to  the  surviving  re- 
siduary legatees. — Woodward  v.  Congdon,  S3  A. 
433. 

Such  statute  changes  the  rule  against  sur- 
vivorship between  tenants  in  common  so  far  as 
such  rule  prevents  residuary  devisees  or  lega- 
tees from  succeeding  to  the  interests  of  co- 
devisees  or  colegatees  of  the  residue  who  die 
without  issue  before  testator. — Id. 

Where  one  of  two  residuary  legatees  who 
had  also  received  specific  bequests  died  a  week 
after  the  execution  of  the  will,  and  though 
testatrix  lived  for  nine  ^ears  thereafter  she 
made  no  change  in  'the  will,  it  cannot  be  said 
that  it  appears  by  the  will  that  testatrix  did 
not  intend  the  lapsed  portion  of  the  residue  to 
go  to  the  surviving  residuary  legatees  within 
the  meaning  of  Gen.  Laws  1909,  c.  254,  {  7, 
providing  for  survivorship  as  between  residuary 
devisees  and  legatees,  unless  a  contrary  intent 
on  the  part  of  testator  appears  in  the  wilL 
—Id. 

§  865  (R.I.)  If  part  of  the  income  of  a  trust 
estate  is  undisposed  of,  by  the  will,  the  trus- 
tees should,  in  the  absence  of  any  provision 
whatsoever,  accumulate  it  and  pay  it  to  those 
legatees  \»bo  may  be  entitled  to  the  original 
corpus  o£  tbe  estate.— Perry  t.  Brown,  83  A.  8. 
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n.  OOMPETBHCT. 

(A)  Capaeltr    and    (tnallflestloBs    in    Gen- 

eral. 

{  37  (N.J.)  In  a  servant's  action  for  injuries 
striking  out  testimony  that  plaintiff  refused  to 
submit  to  an  operation  was  witliin  the  court's 
discretion,  where  the  witness  did  not  under- 
stand the  plaintiff's  language  or  the  interpreter, 
and  such  testimony  was  at  best  an  inference 
of  the  witness. — Paran  v.  Worthen  &  Aldrich 
Co.,  83  A.  960. 

§  57  (Del.Gen.Sess.)  In  a  prosecution  for  wife 
beating,  prosecutrix  held  not  a  proper  witness 
to  testify  that  she  and  defendant  were  looked 
upon  as  man  and  wife. — State  v.  Adams,  83  A. 
936. 

<C)  TeatlmoBT  ot  Fartiea  or  Persona  In- 
tei^eated,  for  or  asalnat  Representa- 
tlTe*)  SnrvlTom,  or  SneeesBora  In  Ti- 
tle or  Interest  ot  Peraona  Deceased 
or  Ineompetent* 

i  159  (N.J.)  The  test  as  to  what  is  a  "trans- 
action with'  deceased  about  which  the  other 
party  to  it  cannot  testify  is  to  inquire  whether, 
If  the  witness  testified  falsely,  the  deceased,  if 
living,  could  contradict  it  of  bis  own  knowledge. 
—Campbell  v.  Akarman,  83  A.  881. 

I  178  (N.H.)  Where  defendant  administrator 
took  plaintiff's  deposition  as  to  a  claim  against 
the  estate,  he  thereby  made  plaintiff  a  wit- 
ness in  the  case,  and  it  was  error  to  thereafter 
exclude  plaintiff  from  testifying  for  himself.— 
Clark  T.  Clark.  83  A.  615. 

(D)  Confldential  Relationa  and  PrlTlIesed 
Conimniiicatlona. 

I  199  (Pa.)  An  attorney  at  law  held  compe- 
tent to  testify  as  to  what  occurred  in  his  pres- 
ence where  he  was  not  at  the  time  employed  at 
attorney,  and  as  to  conversations  which  took 
place  after  his  employment  in  the  presence  of 
both  parties. — Leitch  v.  Diamond  Nat.  Bank  of 
Pittsburgh,  83  A.  416. 

in.  EXAinNATioir. 

(A)  Taklnc  Teatlmonr  in  (Seneral. 

{ 240  (R.I.)  The  propriety  of  leading  ques- 
tions rests  in  the  discretion  of  the  trial  court. 
—Eastman  v.  Dunn,  83  A.  1057. 

(B)  Croaa-Bxamlnatkon    and    Re-tfixamlna- 

tlon. 

i  269  (Md.)  The  cross-examination  of  a  wit- 
ness having  no  reference  to  the  matter  testi- 
fied to  by  the  witness  in  chief  is  properly  ex- 
cluded.— Uagerstown  Brewing  Co.  v.  Gates,  83 
A.  570. 

(O  PriTllece  o(  IVItneaB. 

1 306  (Pa.)  The  right  of  a  witness  to  refuse 
to  te!<tify  on  ground  that  his  testimony  may 
incriminate  him  is  personal  to  himself,  and  the 
person  against  whom  the  witness  is  called  has 
no  rights  in  relation  to  the  matter. — Common- 
wealth r.  De  Masi,  83  A.  430. 

IV.  OREDIBIUTT,  IMPEACHMENT, 

CONTRASIOTIOM,  AND  OOB- 

ROBOBATION. 

(A)  In  General. 

1 31 1  (N.H.)  A  witness  having  testified  that 
about  the  time  of  the  accident  he  saw  a  street 
car  pass  at  a  speed  of  18  or  20  miles  an  hour, 
the  question  asked  by  the  court  whether  its 
speed  was  the  subject  of  comment  by  him  and 
others  was  competent,  for  testing  his  cred- 
ibility.— Scully  v.  Manchester  St.  Ry.,  83  A.  512. 

i323  (N.J.Sup.)  The  trial  court  may  permit 
a  ptfrty  to  cross-examine  his  own  witness,  where 
he  is  unwilling  and  the  party  offering  such  wit- 
ness has  l>een  surprised  thereby.- State  v.  Lew- 
is. 83  A.  692. 

i  330  (N.J.Sup.)  On  the  trial  of  a  member 
of  the  board  of  education  of  a  town  for  solicit- 


ing a  bribe  to  vote  for  prosecntor  as  principal, 
where  the  prosecutor  testified  that  the  super- 
vising principal  had  always  commended  his 
work  and  his  school,  a  question  on  cross-ex- 
amination whether  the  supervising  principal 
had  not  presented  to  the  board  an  adverse  re- 
port was  not  proper  to  test  the  credibili^  of 
witness,  in  the  absence  of  a  showing  that  he 
had  knowledge  of  the  making  of  the  report.— 
State  T.  Merkle,  83  A.  186. 

(B)  Character  and  Condnot  ot  'Witneaa. 

§346  (R.I.)  That  a  witness,  who  was  ais.. 
defendant,  stated  to  plaintiff  that  be  had  r- 
hearsed  his  story  and  would  swear  p!aint::f 
out  of  the  courthouse,  is  admissible  as  aSc-i- 
ine  his  veracity.— Eastman  t.  Dunn,  S3  A. 
1057. 

ID)   InooBsiateat    StateineBts    by    Wltaeaa. 

§380  (Md.)  A  party  calling  a  witness.  Ix'-i 
entitled  to  show  inconsistent  statements  mad*- 
by  him.— State  v.  Baltimore  &  O.  R.  Co.,  83  A. 
166. 

§  392  (Pa.)  A  prisoner  on  trial  for  murder. 
who  has  assigned  in  his  testimony  a  reason  for 
leaving  the  place  of  the  killing  on  the  momin; 
following  it,  held  subject  to  cross-examination 
as  to  a  letter  in  which  were  statements  inon- 
sistent  with  the  reason  assigned.— Common- 
wealth V.  De  Masi,  83  A.  430. 

(B)  Contradiction    and    Oorroboratton    of 
Witneaa. 

(414  (Vt.)  In  a  prosecution  of  «  female  for 
an  adultery  with  .T.  D.,  an  information  anin<c 
J.  D.  held  inadmissible  to  corroborate  defen<i- 
ant  as  to  what  the  officer  making  arrest  said  at 
the  time  thereof  in  J.  D.'s  piesence,  and  th.i- 
he  must  have  known  that  he  was  not  arresttd 
for  an  offense  committed  at  that  time. — State  t. 
Comstock,  83  A.  539. 

WOMEN. 

See  ElecUons,  |i  1,  7,  9,  10. 

WORDS  AND  PHRASES. 

"Absolute."— Bamett  t.  Bamett   (Md.)  83  A. 

160. 
"Actionable    negligence." — J.    S.   Young  (V  v. 

State  (Md.)  83  A.  3-15. 
"Actual  fraud."— Lynch's  Adm'r  v.  Murray  (Vt.i 

83  A.  746. 
"Actual  possession." — Dodge  v.  Lavin  (R.  I.i  .<) 

A.  1009. 
"All   inhabitants." — Carpenter  v.   Cornish    i  N. 

J.  Sup.)   83  A.  31. 
"Alteration."— Ford   t.   Erskine    (Me.)    S3    .K. 

455. 
"Appeal."— Vaill  v.  McPhail  (R.  I.)  83  A.  WVi 
"Arrest."— Tnrgeon  v.  Bean  (Me.)  83  A.  5.">T. 
"Attested  order."- Mineola  Tribe  No.  114.  Im- 
proved Order  of  Red  Men  v.  Liser   (M(..> 

83  A.  149. 
"Basement." — Board  of  Tenement  House   Sr.- 

pervision  of  New  Jersey  v.  Schlechter   (X. 

J.  Sup.)  83  A.  783. 
"Boulevard."— Clendaniel  v.  Conrad  (Del.  Suf.i 

83  A.  1036. 
"Building."— Supplee  v.  Cohen  (N.  J.  Ch.)  83  A. 

"Camp'meeting."— Johnson  v.  Jones  (Vt)  83  .%. 

"Cash  dividend."— Union  &  New  Haven   Trust 
Co.  V.  Taintor  (Conn.)  83  A.  697. 

"Cellar." — ^Board  of  Tenement  House  Supervi- 
sion  of  New   J< 
Sup.)  83  A.  783. 
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"CJertainty." — Johnson      t.      Connecticut      C<x 

(Conn.)  83  A.  530. 
"Charity.  — ^In    re    Centennial    and    Memori .! 

Ass'n  of  Valley  Forge  (P4.)  83  A.  CSV 
"Child    or    children." — Barron    T.    ZimroomutT. 

(Md.)  83  A.  258. 
"Charch."— Glover  w.  Baker  (N.  H.)  83  A.  91  a 
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"Civil   action."— Xew    Jersey    S.   P.    G.    A.   v. 

Russ  (N.  J.)  83  A.  961.  ,    , 

"Claim  a  vote."— Carpenter  v.  Cornish  (N.  J. 

Sup.)  83  A.  31. 
"Corporation."— Roberts  v.  "W.  H.  Hughes  Co. 

(Vt.)  8.S  A.  807. 
"Curb."— Board  of  Tenement  House   Supervi- 
sion of  New  Jersey  t.  Schlechter    (N.   J. 

Sup.)  83  A.  783. 
"De  bene  esse."— BaeWe  v.  San  DominRO  Im- 
provement Co.  (N.  J.  Sun.)  83  A.  485. 
••Debt"— Adams  v.  Adams  (N.  J.)  83  A.  190. 
"Deep  cuttings."— Pennsylvania  R.  Co.  v.  Brad- 
dock  Borough  (Pa.)  SS  A.  304. 
"Duress."- Sulzner  v.  Cappeau-Lemley  &  Mil- 
ler Co.  (Pa.)  83  A.  103. 
"Elsewhere."— Peer  v.  Dixon  (N.  J.  Sup.)  83 

A.  180. 
"Employed  in  mechanic  arts."— Inhabitants  of 

Peru  v.  Forster's  Estate  (Me.)  83  A.  670. 
"Employed  in  the  mechanic  arts.  — Inhabitants 

of  Boothbay  v.  E.  I.  Du  Pont  De  Nemours 

Powder  Co.  (Me.)  83  A.  063 , 
"Employed  in  trade."— Inhabitants  of  Peru  v. 

Forster's  Estate  (Me.)  83  A.  670. 
"Equal."— Sawyer  v.  Gilmore  (Me.)  83  A.  §73. 
"Estoppel  in  pais."- Pope  v.  Ferguson  (N.  J.) 

83  A.  353. 
"Evidence."— State  v.  MacFarland   (N.  J.)  83 

A.  993. 
"Exceptional   occurrence."— Lauter   v.  Bedden 

Const.  Co.  (N.  J.)  83  A.  878. 
"Exclusive     possession." — Greenwich     Coal     & 

Coke  Co.  V.  Learn   (Pa.)   83  A.  74. 
"Execution  of  a  power." — Rhode  Island  Hospi- 
tal Trust  Co.  V.  Dunnell  (R.  I.)  83  A.  858. 
"Extraordinary  occurrence." — Lauter  v.  Hedden 

Const.  Co.  (N.  J.)  83  A.  878. 
"Final  decree." — McAuslan  v.  McAuslan  (R.  I.) 

83  A.  837. 
"Foresight."— Rivers    v.    Pennsylvania    R.    Co. 

(N.  J.)  83  A.  883. 
"Forever."- Johnson  v.  Barden  (Vt)  83  A.  721. 
"General    law." — Clendaniel    v.    Conrad    (Del. 

Sup.)  83  A.  1036. 
"General   legacy." — Weed   v.   Hoge   ((3onn.)   83 

A.  630. 
'•Gift  for  use  of  church."— Glover  v.  Baker  (N. 

11.)  83  A.  016. 
"Guarantee     the     payment" — Perkins-Goodwin 

Co.  V.  Hart  (N.  J.)  83  A.  877. 
"Highway."— O'DonneU   v.   City   of  Pittsburgh 

(Pa.)  83  A.  314. 
"Immediately    thereafter." — Braden    v.    Rosen- 
stone  (N.  J.  Sup.)  83  A.  906. 
"Incurring   of  indebtedness." — ^Trainor  v.   Lee 

(R.  I.)  83  A.  847. 
"Indorser." — Woodsvllle       Guaranty       Savings 

Bank   v.   Rogers   (Vt.)   83  A.   537. 
"Inevitable    accident." — Gismondi    v.    People's 

Ry.  Co.  (Del.  Super.)  83  A.  136. 
"Innuendo."- Weeks  v.  News  Pub.  Co.   (Md.) 

83  A.  162. 
"Insolvency."- Ziegler  v.  Thayer  (R.  I.)  83  A. 

206. 
"InsuflSciency."— Synnott  v.  Kobbe  (N.  J.  Ch.) 

83  A.  193. 
"Insurable  interest." — Getchell  v.  Mercantile  & 

Mfrs."  Mut  Fire  Ins.  Co.  (Me.)  83  A.  801. 
"Insurance."— Getchell  v.  Mercantile  &  Mfrs.' 

Mut.  Fire  Ins.  Co.  (Me.)  83  A.  801. 
"Libel."— Weeks  v.  News  Pub.   Co.    (Md.)   83 

A.  162. 
"Location."— Ford  v.  Erskine  (Me.)  83  A.  455. 
"•Month."— Bohles    v.    Prudential    Ins.    Co.    of 

America  (N.  J.  Sup.)  83  A.  904. 
"Name."— State  v.   Lewis   (N.   J.   Sup.)   83  A. 

602. 
•'Negligence."- Seininski  v.  Wilmington  I.«ath- 

er   Co.   (Del.   Super.)   &3  A.   20;    Gatta   v. 

Philadelphia,  B.  &  W.  R.  Co.,  Id.  788. 
"Xovation."— rennington    v.    Gartley  (Me.)   83 

A.  701. 
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"Object."— Sawter  t.  Shoenthal  (N.  J.)  83  A. 
1004. 

"Office."— McGrath  t.  City  of  Bayonne  (N.  J. 
Sup.)  83  A.  780. 

"Or."— Snyder  v.  Snyder  (Md.)  83  A.  246. 

"Ordinance."— Stemmler  v.  Borough  of  Madi- 
son (N.  J.)  83  A.  85. 

"Ordinary  care  and  caution."— Gismondi  v. 
People's  Ry.  Co.  (Del.  Super.)  83  A.  136. 

"Ordinary  current  expense."— Trainor  v.  Lee 
(R.  I.)  83  A.  847. 

"Outstanding."— Goldstein  -  Finebere  Co.  v. 
State  Board  of  Assessors  (N.  J.  Sup.)  83  A. 
773. 

"Piety."-Glover  v.  Baker  (N.  H.)  83  A.  916. 
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(Pa.;  83  A.  318. 

"Practical."— Joynes  t.  Pennsylvania  R.  Co. 
(Pa.)  83  A   318 
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A.  916. 

"Public  use."— Rutland  Ry.,  Light  &  Power  Co. 
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A.  1004. 

"Qui  tarn  action."— New  Jersey  S.  P.  C.  A.  v. 
RusB  (N.  J.)  83  A.  961. 

"Rape."— State  v.  Brown  (Del.  O.  &  T.)  83  A. 
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"Reasonable  certainty." — Johnson  v.  Connecti- 
cut Co.  (Conn.)  83  A.  630. 
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icut Co.   (Conn.)  83  A.  530. 
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"Scull."— Barry  v.  Jones  &  Laughlin  Steel  Co. 
(Pa.)  83  A.  299. 

"Sequester."- Johnson  v.  Jones  (Vt.)  83  A. 
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Co.  V.  Taintor  (Conn.)  83  A.  697. 
"Subject"— Faulkner  v.  McHenry  (Pa.)  83  A. 

827. 
"Suitable."— Sawyer   v.    Gilmore    (Me.)    83    A. 
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•"Transacting  business  in  this  state."— Low  v. 

Davy  (N.  J.)  &3  A.  869. 
"Transaction  with  deceased." — Campbell  v.  Akar- 

man  (N.  J.)  83  A.  881. 
"Under.'^— Faulkner  v.  McHenry   (Pa.)   83  A. 

"Vice  principal."— Frizzell  v.  Sullivan  (Md.)  8:! 
A.  651. 

"Waiving  all  damages."— Stilley  v.  Pittsburgh- 
Buffalo  Co.  (Pa.)  83  A.  478. 

"Within  the  state."- Mooney  v.  Camden  Iron 
Works  (N.  J.  Sup.)  83  A.  770. 

"Writ"— Keene  Home  v.  Startzell  (Pa.)  83  A. 
684. 
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WRITS. 


See  Attachment;  Certiorari;  Dismissal  and 
Nonsuit;  Execution;  Garnishment;  Injunc- 
tion; Mandamus;  Process;  Prohibition;  Quo 
Warranto ;    Review. 

Of  error,  see  Appeal  and  Error;  Criminal  Law, 
i§  1032-1186. 


WRITTEN  INSTRUMENTS. 

See  Evidence,  Sf  423-461,  518. 

WRONGFUL  INJUNCTION. 

See  Injunction,  (  ISO. 

YEAR. 

See  Landlord  and  Tenant 
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